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CHAPTER I .

INTRODUCTION

The purpose of this thesis is to determine
whether the police forward every violation of “the
criminal law which comeg to their attention to the
présecution stage of the criminal justice system, or if
instead, they undertake a screening function of their own.
The method.will involve an analysis of cases of assault
éausing bodily hafm, contrary to section 245 (2) of the
criminal code (1}, as they are dealt with by the Ottawa
Police Force. The thesis will attempt to show how the
outcomes of cases were determined; whether charge/arrest
was the only consideration, or if factors particular to
each case were taken into account, and options, other
than the criminal justice system, were considered and.
utilized; and to what extent, if any, the police play

a role in determining who will become 'the ceriminal’.

The offence, assault-causing bodily harm, was
selected for several reasons. First of all, it is an
offence which can occur anywhere, and at anytime.

-

Secondly, it can involve a wide range of participants,
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including both male and female, as well as the juvenile,
through to, and including, the senior citizen. Thirdly,

it can include either a prior victim/offender relationship,
or no prior affiliation, and, finally, it can consist

of vérying degrees of seriousness of injury,. ranging

from minor to that which requires hospitalization. Thus,
assault causing bodily hafm is a violation of the -criminal
laﬁ which can potentiallé.provide a wide range of
different factors on which a decision~canlbe based,
unless, -of course, charge/arrest is the one and only

consideration being made.

Many.advances in research in the field of .
criminology have taken place ‘since Tappan (4) statgd
that the focus of criminologiéal research should be
exclusively that of the criminal who has been convicted
by thé courts. Recent research, for example, has looked
less at the criminal or end product, and instead at the
processes such as the development of, and the administration
of our laws, in.an attempt to show the/importance of the
role these processes play, in determining who 'the criminal’
will be. Montserin (3) for example, has clearly

demonstrated that certain groups in positions of power

can have their interests incorporated into law, and

'subsequently directed against a select group of others,
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.eriminal justice system.'céses will instead be treated

fherebyvincreasing this select gr&ﬁp's potential to‘
be classified as 'criminal’. ' Hogarth (2), in a
descrlptlve analySLS of the Jjudicial level of the crlmlnal '
justice system, describes the role judges w1th1n the
system play in separating the ceriminal/non-criminal

as they exercise their discretion on a daily basis.

The present research maintains this focus as it attempts

to examine the initial stage of the criminal justice

system - the police - .in the light of full enforcement

_and_discret%onary application of the criminal law, -in
-an endeavor to determine, what role, if any, the police

- play in determining who will become 'the criminal’.

On—the one hﬁnd. if the role of the police is
primarily one of full enforcement of the criminal iaw.
then all cases will be treated in a like manner, and
there will be a tendency towards a one-to-one‘
correspondence between violations of the c¥iminal law
and charge/arrest. Their duties will include thosé of
detection of violations, and appréhension and conveyance
of offenders to the later stages of the criminal justice
system} As such, they will not have a say in determining
who will become the 'criminal®'. On the other hand, if

the police are in reality decision-makers within the
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on an individual basis, with options other Tham charge/
arrest being considered. Rather than a one-to-one
correspondence between violations and charge/arrest,
there will instead be a decrease in the number of cases

as they are sent on to the next stage of the criminal

Justice system. As such, the police would not only

be playing a role in ﬁeterqining who 'the crimimal’

. will be, dut also in determining the outer limits of

¢riminal law, as well as, the material the remainder of
the criminal justice system will expend its energies on.
Within the full enforcement of the criminél law

framework, the criminal code 1is analdgous to the Bible

.in the sense that it éhould be- followed to the letter of

the law. Within this context, crime is defined as an act
which is punishable by the state, and the main consider-
ation is that an individual who has violated the criminal
law must be broughf to trial. However, within the
discretionary application of the cr;minal law frame-
work, the criminal code is instead a guide and not 2

set of specific instructions. Punishment does not
necessarily follow the commission of an act which

",
contravenes the criminal code, since factors, other

than the fact that a violation of the criminal law has

occurred are taken into consideration, and options

~~



other “than the exclusive use of charge/arrest outcome

are taken into account.

Effective planning and the efficient utilization
of resources of the criminal Jjustice system is dependent
on information and knowledge that is not clouded'by myth
and ﬁisconception. If the police role is strictly one
of law enforcehent, then problems of paramount importance
include understaffing and inadequate.facilitigg, for
which additional funds should be allocated to maintain
adequate movement through‘the‘system and thereby prevent
overload and perhaps collapse of the system. However,
if the police utilize discretion in an ongoing manner,
of paramount importance would be high quality decisions,
decisions which, if they come to the attention of the
public, maintain the integrity of the system. High
standards of selection and training must be maintained.

This thesis will examine how the Ottawa Police -
Fque deals with céses of assault causing bodily harm,
to determine the outcomes of cases, the reasons for the

-

outcomes, and whether or not choice was an inherent

component of the process, and, if it was, what factors

were important in the selection of different options.

Once this process has been described, the data will
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be examined.in the light of full enforcement and
discretionary application of the criminal law, to
ascertain which'is congruent with the actual rolé'the

police play in our criminal justice system.

Chapter II will examine the literaturd regarding
the initial stage of the criminal justic; system - the
poliée - in terms of whether it is in reality merely a
conveyer of violators of the criminal law to the later
Stages of the system. or whether it is in fact a decision-
ﬁaking process, playing an important ;ole in determining
who will become the criminal. In Chapter III, the
methodology ﬁill be outlined, deécribiné the procesé of
data sele&tion. as wéll as the rationale underlying the
method of zanalysis. Chapter IV will present the results
ahd an analysis of the outcomes of cases in. addition %o

\f—\\}nfluencing factors. Chapter'v will discuss the

implicafions of the role of the police that is supported_‘

by the data.

.
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CHAPTER II

"~

FULL_ENFORCEMENT AND DISCREfIONARY APPLICATION

On the one hand, we have a view of law enforce-
ment which 1is synonomous_ﬁith a policy-of full enforcement
or a Ene-to-one.correspondence befween violations of
the criminal law and the laying of charges, and con-
forms to the ideal or principle of uniform law enforce-
ment. On the other hand: we have a conceptiqn of |
discretionary applicdtion of the ¢riminal law which is ¢
similar to a filtering process, in-which there is a
decrease in the number of cases as tﬁey proceed through
the stages of the criminal justice system and is congruent
with the idea of individualized justice.

v ’ \

Referring to official crime 'statistics, Nettler

(18), Sellin (21), and'Sﬁther%and and Cressey (22),

relate that a close examination reveals an attrition in

_-the number of cases being dealt with as they proceed

through the stages of the’ criminal justice system, from
the police, through prosecution and the courts, to the
correctional system. In fact, Cosmos states:

’

Only a“very limited number of :all crimes - here
¥



. defined as acts which can be followed by a
penalty - actually result in penalties or some °
other form of sanction decided upon by organs

representing society (7: p. 125).. _
Thus, there is not a one-to-one correspoﬁdence between
violations of the criminal law.and the application of

the sanctions ‘specified for their commission.

While the evidggce appears to support thé'idea of
‘a criminal justice system which is a decision-making
process, Hartjen relates that although :the use of
discretion by judges and crown attorneys is an accepted,
ongoing practice,, "it is commonly assumed and officially
mandated that the police enforce all laws no matter
what" {12; p. 100). Grosman adds that "the public...
‘continue to believe that the law is enforced as it is
written - than any deviation by the police from full
enforcement 1s unlawful" (11; p. 81). "Legislation,
particularly that embodied in the Criminal Code, gives
to the vast majority of citizens the.impression that
.the law is mechanical, precise, and objective in %ts
application" (11; p. 84).

However, the literature overwhelmingly suppoxts
the idea that the police are also.decision—makers within

the criminal justice system, and, do in facf, exercise

\

4

.



" discretion on a daily,.ongoing basis. Lejins (17),
states, for example, Rpat a strict policy of law enforce-
ment would overload the criminal justice system,
straining its structure to its vedy foundation, and

'would. perhaps; lead to i;s ultimate collapse. Hartjen

%(12) adds that the police do not have the facilities

“’Jnor the personnel required to carry out a policy of )
full enforcement. Furthermofe, Wilson notes, "When
this‘incredible array of laws that the police are expected
to enforce is added *to thelvast number of services they
are obliged to perform, exercise of discretion by the
police is inefitable" (24; p. 7). Thus, Eldefonso,
Coffey, and Gfﬁce conclude, "The understaffed department
¢annot enforce all laws nor enforce all laws equally at
all times"” (9; p. 52)}. Thus, frga a practical point of
view, "the police are obliged to decide which laws are
to be enforced and how muchﬂeffort is to be given'to
enforcing some laws as opposed to others” (12; 100).
Therefore, "Law enforcement is a matter of decision-
making" (}2: P. iOO). Consequently, even though tﬂe
criminal éode contains those acts, the commission of
which, allows officiéls of the criminal justice to inter-
vene, the system incorporates the use of discretion, and,
as such, is a decision-making process, even at the police

level of the system (3, 19).

e
. .‘,._'f\.'



From another perspective, Sanders and- Daudistel

provide us with a different rationale as to why the police

are decision-makers. They state that if we examine a

natural law, such as the law of gravity, for example,

"There are no ifs, ands, or buts about this law, and in
all cases the consequences of 'breaking' it will hapﬁen‘
immediately”~{20; p. 3). However, on the other hand, if
someone violates a man-made laﬁ. such as the criminal

law, several things must happen before the consequences

are invoked. Therefore, Sanders and Daudistel maintain,

"the law of the land is not an unequivocal set of rules
like 'datural' law but is subject to social mediation before
legal sanctions are brought to bear” (20: 5. 4). Thus,
they nofe, that it is unlikély in the case of a woman who
punches a man in the nose, that anyone would define the
situation as criminal. From their point, of view, the
consequences for violation of the criminal law are
neither immediate, nor are they inevitéble.' Instead,
decision-making is an inherent component of any process
that is based on man-made law. As such, alternatives,
éuch as doing nothing, or the consideration of options
other than the criminal justice system itself, are a
necessgary comﬁonenf of the process. To undérstand the

law in action, one must do more than simply read the
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sections of the criminal code, one must instead examine

its everyday application (20).

A better understanding of the power of the police
to exercise discretion can be obtained from reference
to Kelly and Kelly, who state:

It has long been recognized that under common

law the police have wide discretionary powers in \\\'
carrying out their general duties. This point

was recently upheld by the Engllsh Court of

Appeal. The police commissioner had circulated
among the London Metropolitan Police a confidential
instruction that no proceedings should be taken
against gaming clubs for breach of gaming laws
unless there were complaints of cheating or the
clubs had become hangouts for criminals. In

order to make the police enforce the law whether
or not these specified conditions existed, a .
citizen applied for a Writ of Mandamus (a writ

to compel the performance of a duty). The
application for the Writ was denied and the
decision appealed. The appeal was also denled,

and thus the discretionary powers of the pollce
were upheld (15; p. 201).

(
In regards to the decision, Lord Denning stated, as noted
by Kelly and Kelly: .
It is the auty of e@éry Chief Constable to
enforce the law of the land...The responsibility

of law enforcement lies on him. He is answerable
40 the law and the law alone (15; p. 201).

Closer to home, +the Report of the Task Force on

Policing in Ontario, provides us with a picture of the

police as having a quasi-judicial, independent fole. by

stating that the courts have not pronounced themselves:
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on the authority of the constable not to\invoke the
criminal process where the elements of an offence may be
proven. The Task Force states: '

It is a fact of life that police are daily called
upon to decide -whether or not to invoke the
criminal law process...our soclety has come to
expect constables to exercise some degree of
judgment in deciding when to invoke the criminal
law process. However, the judgment of a consiable
must be related to the objectives of the
particular law and how those obJjectives relate to
the situation within his cammunity. If it were
related to the personality of the offender, or
the social embarrassment of the offender, abuse
could ‘tear apart the entire fabric of Canadian
law by, for example, creating one law for the
.rich and influential and another for the poor and
helpless. Such a_basis for decision-making is
unacceptable in theory and in practice would be
opposed by all citizens and by all professional
police officers. Any police power of decislon-
making must be related to the purpose of a law
and must be coordinated with the decision-making
powers of the Justices of the Peace, the Crown
Attorneys, and the Judges (23; p. 13).

The Law Reform Commission of Canada has made it
clear through their background studies, particularly

Studies on Diversion (16), that, in practice, the police’

do exercise a discretion on a day-to-day basis as to
whether or not to p}oceed with'charges or some alternative
disposition. In short, they state that both the theory

and thg practice of our law support the principle of

discretion in the laying of charges by the police.”’

" Therefore, as Beckman relates:
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Law enforcement policy is made by the policeman,
for he cannot and does not arrest all the,
offenders he encounters. (It is doubtful that
he arrests most of them.) A criminal code, in
practice, is not a set of specific instructions
to policemen“but a more or less rough map of the
L territory -in which policemen work. How an

individual policeman moves around that.territory

depends largely on his personal discretion (1; p. 838).

Therefore, although it is precisely definedlin
the criminal code when officials of the criminal justice
system can intervene in the civil liberties of citizens,
the mode of intervention permits the use of discretion.
Thus, even .though 2 violation of the criminal code might
occur, thereby allowing officlals of the c¢criminal justice
system to re-act as brescribed by law, the police officer is
permitted to.use his judsment as to whether or not to
activate the mechanism of the entire criminal Jjustice system.

-

According to Davis, a "nublic officer has discretion
whenever the effective limits on his power leave him free
to make a cholice among possible courses of action or
iﬁéction" (8; ». 4). As such, the police have, within
certain limits, the power to decide when to activate the
mechanism of the entire criminal justi;e system. According
to Rossum, they axe "the gatekeepers of the ¢riminal justice
system. It is their discretion - their decision and their

actions - that brings defendants into the system or screens



o

15

them from itv* (19; p. 68). Tgis function, referred %o as
the ‘exercise of discretion' means that an "offider who
decides what to do or not to do often (1) finds facts, (2):
applies law, and (3) decides what is desirable in the cir-
cumstances after the facts and the law are known" (S: p. L),
"This distinct exercise of discretion by police officers.

determines the kind of persons who enter our criminal

ustice syétem" (11; ». 81).

&y

N

In studies of the exercise of discretion, several
researchers have identified certzin factors which have an
influence\on the decision made by police in regards <o
activation of the criminal justice system. Goldman (10),
has noted, for example, that the grévity of the offence is
a principal factor in determining whether or not an offender
will be-tharged. Buckner (&) agrees, by stating that the
volice must dezl primarily with serious offences, while
their responsibility concerninz minor offences is less
compelling, as does Cooley (6), who relates that both the
volice and-fhe pﬁblic favour the use of discretion in regards
gfe) minof, but not serious offences. Hohenstpiﬁ {13}, notes
that the seriousness of the offence, as well as, the victim's
attitude and the offender’'s record were considered.

L

In 2 study similar in nature, but not in purpose,

r
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. to the present study.;resgarchers (14: p. 48) identified

the following factors as favourinz 2 non-charge option Ig
crimes against the person: (1) the presence of a victim-
offender relationship; (2) minor aésault: (3) attempis at
‘reconciliation:; (&) offender's attitude; (5) offender has

a good background; azd (£) competing demaﬁds on the officer's
time, while the factors favecuring 2 charzginz ovtion include:
(1) *seriousness' of the offence; (2) feelings of the com-
p}ainanf: (3)}-abusive or offensive attitude towards the

\ '

investigating officer; (&) history of repeated offences;

and (5) accused has poor background, while in a study of

the soclal conditions, and of the factlors which have an
impact on the discretion of the police, Black (2) stated D
that factors such as the seriousness of the reportéd criminal
behavior, the complainant's desire for police intervention,
‘the relationship beitween the offender and the complainant-
prior to the crime, deference shown to the police officer,
and thé social status of the complainant were important
dgterminants as tp whether or not a crime.report was created

or not. 3lack did not find any evidence of purely discrim-

inatory behavior among the police he studied.

In regards to the seriocusness of the offence,
S .

Black states:

The probability of arrest is Higher in lesally

19



serious crime situations than in those of a

- - relatively minor nature. This finding certainly

< is not unexpected, but it has theoretical signif-

" lcance. The police levy arrest as a sanction to
correspond with the defined seriousness of the
criminal event in much the same fashion as
legislators and judges allocate punishments (2; p. 54).

" In reference to the presence 'of a victim-offender

Y

relationship prioer to the offence, Black notes: :

The*Ereater the relational distance between a
complainant and a suspect, the greater is the
likelihood of arrest. When a complainan$ demands
the arrest of a suspect the police are most apt

to comply if the adversaries are sirangers.
cArresy 1s less likely if they are friends, neighbors,
or acquaintances, and 1s least llkely 1f they are
. fanil} members (2; p. 54). .

In relation to the desire of the complainant,

Black relates:

Arrest practices sharply reflect the preferences

of citizen complainants, particularly when the

desire is for leniency and also, though less frequently,
when the complainant demands arrest (2; ». 52).

In agreement with 3lack (2), is Rossum (19), who
notes that there are several factors which affect police
discretion. One such factor:

involves the nature of the& crime. Thus, police have

less freedom to ignore serious crimes such as murder

than they do trivial ones such as vetty theft (19; ». 25).
A

~

Another such factor:

involves the relationship between the alleged
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criminal anéd the vietim. The closer the relation-
ship, the more likely the use of police discretion.
Thus, for example, police are reluctant to make
arrests-in calls involving domestic quarrels. Not
only are these calls extremely dangerous... but they
also seem to defy vproper legal resolution. Police
are justifiably wary of risking their lives and
- safety by placing a participant in a domestic
i quarrel under arrest, only to discover the next day
that the victim is willing to forgive the spouse and
is reluctant to press charges. Where the victin and
alleged ‘criminal are strangers, however, the police
are likely to behave with greater constancy. In such
a case, there are fewer extenuating circumstances that
may call for the use of police discretioan (19; p. 27).

Thus, it appears that_the'police are discretionary .
applicators of the criminal law, that they are in reality
decision-makers within the criminal justice system, and
through the exercise of discreticn, they o 1ndeed mzke
decisions which play a role in determining who 'the criminal’
will be. Furthermore, it appears that the seriousness of
the offence, whether or not there was a prior relationship
between the victim and the offender, the preference of the

% victim/complainant in regards to the laying of a charge, as
well as competing demands on the officer's time, are
important factors in the use of discretion by the police.
Alternately, the various factors will not have any effect
on the outcéme of a case; as the qnly considerafibn by the

police was the laying of a charge.
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CHAPTER TIII

METHODOLOGY

N In an attempt to determingswhether or not the
ﬁolice.exercise diséretion. and in reality play a role
in determining who the criminal will be, as was
hypothesized, the offence, assault causing bodily harm
was selected for analysis. It is an offence which
ﬁotentialiy containg many factors, which, if discretion
is being exercised, wiil result in different outcomes,
unless of course, charge/arrest is the only consideration.
The study examined cases of assault ;;hsing-
bodily harm coptained in the files of the Ottawa Police
Force, which occurred during the period from September
1, 1979, to February 29, 1980. Coded as 1401 in the
police computer, a pgintout containing a total of 124
cases was obtained. - However, of this number, 37 were
classified as unfounded, that is, the police do not
believe that a crime occurred or was attempted. One
such case was selected, reviewed and considered suffieient
to represent the unfounded category. Then,.the remaining
87 cases were withdrawn from the files and reviewed. Of

these 87 cases, % were eliminated as they contained
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simultaneous offences, that is, in addition to assault
causing'bodily harm, offences such as break and enter,
or damage to property were also included. As such, the
inclﬁ;ion of these additional offences might have a
bearing on whether or not a charge will be laid.. Thus,
a total of 82 césescregarded as assault causing bodily -
harm, were used in.the analysis. As the source‘of data
information, the cases selec£ed during the six month
period provided a sufficient number of qaées for the
analysis, as well as.‘avoiaing any sampling'problems.

Even though statistiqs provides the researcher

with a powerful tool of analysis, a rigorous statistical

methodology was not employed in the present’research.

. L
L]

To do so!might have ommitted factors revealed during a
case-by—égse analysis that were not previously taken
into consideration. In any case, no attempt was ma&e
at 2 rigidly controlled guasi-experimental approach,
as the cétegories do not lend themselves to quantitative
classification. Also, the various factors might interact
with each other to'produce different results.

Therefore, the present study employéd a simple
methodology. It utilized the case-by-case approach, in

which the data was analyzed in much the same phenomenolbgicai



-

the officer's time were excessive. Thus, each case

23

manner that Hogarth used in his approach to an under-
standing of decision-making by judges (2). First of
all, each case was reviewed to determine whether or

A
not discretion was occurring, as we hypothesized. That

~ is, was charge the only consideration, or were other

options also being considered. At the same time,
relevant information pertaining to the decision made,
was collected on file cards for subsequehf analysis.
Each card contained the case number, the outcome of
the case, the pérticipants, thenincident, the

setting, and the factors deemed appropriate in regards
to having an éffec%‘on the outdome'of a2 case, such as
the seriousness of the assault, whether or not there
wés a prior relationship between the victim and the -

offender, the desire on the part of the victim/cQE?lainant

t0 have a charge laid, and whether competing demands on

was examined to provide insight into the factors con- T
sidered important ih'determining the outcbme of a case.
Then; a table presenting the data in.summary form was
constructed, including the outcome and -the accompanying
factors relevant to that particular ou%comg. The summarized

version of each case was also grouped by category and

by interaction of factors. Categories were then analyzed

I to determine.which factors interacted to produce that

Y
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particular outcome.

It should be noted that for greater ease of recording
of factors and for a higher consistency of analysis, the o
following letters were used to represent the-outcomes
4f cases and the determining factors involved. For
example, C was designated for charge, U for unfounded,
CO for cleared otherwise, and US for unsolved. In.
regards to prior ielationghip. Black's criteria were
used:
The greater the relational distance between a
complainant and a suspect, the greater is the
likelihood of arrest. When a complainant
demands the arrest of a suspect the police are
- most apt to comply if the adversaries are
strangers. Arrest is less likely if they are

. friends, neighbors, or acquaintances, and it is
least likely if they are family members (l: p. 5&).

Thus, an X was designated for cases involving strangers,
a Y for cases involving friends, neighbors, or acquaintances,
and a Z, for family members, as a measure of relational

distance, with X meaning no relationship, Y a minimal

relationship, and Z as the closest.

In regards to the seriousness of the offence, the
criteria employed was that developed by Sellin and Wolf-
gang, as they had developed it specifically for the offence

of assault causing bodily harm, and it provides the best
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available classification for measuring the seriousness of
this offence. They classify seriousness as follows:

*Liinor® harm...refers to any bodily injury,-
however slight, which does not require medical
treatment and may include pushing, shoving, .
knocking down, and even cutting. "Ireated and
discharged" includes any physical violence done
to the victim that requires and receives medical
care but does not require detention of the victim
for further treatment. "Hospitalization" means
that the viectim received in-patient care for any
duration in a medical institution, but also
includes those cases for which the victim
required repeated out-patient care for three

or more visits (3; ». 191).

Their justification for the use of these criteria is:
(2) they are systematically recorded on the
police offence reports, (b) they are objective
data that require no ilmpressionistic Judgment
for classification, (c¢) the variance in medical

terminology would be slight from one area of the
- ¢ity to another and during a single year (3; p. 192).

In addition, the viqyim's or complaihant;é prefer-
ence as to whether or not a charge will be laid, will be
designated by”a D for 'desire, when suéh a desire 1s expressly
stated in tﬂé case, an L for leniency, when such a desire is
expressly stated in the case, an ID, when the desire for ;
charge is implied, and, an IL, when the desire for leniency
is implied. Therefore, leniency, L, is indicated when the
victim/complainant expressly states that he does not wént the

matter pursued by police, or that he does not want a'charge

laid, or he states that a less harsh form of punishment is



preferable under the circﬁms;ances. Desire for a charge, D,
‘is indicated when the victim/complainént insists that a charge
be laid. Implied leniency, IL, will be noted when the vietim/
complainant accepts the advice of the police, that is, he

does not object when the suspect is merely given a warning,
rather than being charged, the victim makes no at%empt %o
follow up the case, or does not return the investigating
officer's calls. Implied desire-for a charge, ID, 1s indicated
when the victim/complainant complies with police requests.for
additional information, allows photographs pf his injuries

to be taken to be used in court as evidepce. goés To police
headquarters in an aftempt o ident;ﬁi-the suspeéf in a line-
up, appears to be a willing witness in court, and returns
phone calls made by the investigating officer.

The data will be groﬁped by category, and tabléé-will
be constructed to summarize the data, and facilitate its
ahalysis. Then, the data will be examiﬁed in the lighf of
full(eﬁforcement and discretionary application of. the
criminal law, to illu@inate the role the police play within
the crimiﬁal jué@iée system, and, to determine, to what
extent, the pofice play in determining who 'will become

'the criminal'.
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CHAPTER IV

RESULTS

-

This study is oriented towards an understanding
of the role the police pla& within the criminal justice
system. It is an attempt to determine whether or not
the police forward every violation of the criminal law
which comes to their attention, to the prosecution level

of the criminal justice system, or whether they play a

‘role in detérmining who 'the criminal' will be, by per-

foréigg/z screening function of thelr own.

Data was collected on a case-by-case basis to
determine whether or not discretion is occyrring at
the police level of the criminal justice system— Do

various factoré interact to produce different outcomes,
. f
or will they have no effect, and all casesg:ill s] bly

result in a charge being laid by police. analysis
of the results indicates that a great deal af\discretion

is occurring, as not only the charge category;materialized,

. /
but three other categories emerged as wei;;//These three

other categories include; unfounded, unsoXved, and cleared

- o

otherwise. The data is presented in syummary form in Table I.

N Py

N



TABLE T.

- FACTORS WHICH INFLUENCE THE EXERCISE OF DISCRETION

Category

Unfounded
{37 cases)

[

Unsolved
(16 cases)

Cleared Otherwise .

(32 cases)

Factors Favourineg a2 Non-Charge Qption

~police judge that they are not empowered
to react as vrescribed by law, on the
assumption that no crime occurred, or
was atitempted

-

-lnadequate information vertaining to the
suspect has been provided, and the police,
because of competing demands on their
time, and a heavy caseload, are unable to
spend an excessive amount of time attempt-
ing to solve one of many cases

-the police, taking several factors into
account, do not believe that the offence
will recur

~1f there is a likelihood of recurrence
of the offence, police will not proceed
by way of a charge, if there is a
probability that the victim/complainant
will drop the charge at the court level,
thereby, wasting time spent in case
preparation that could have been used in
the investigation of other cases

-the vietim/complainant prefers that a
charge not be laid, or that the police
do not pursue the matter any further,
indicating that the participants are able
to resolve the matter on their own

-the victim accepts partial blame for the
offence and is therefore unlikely to
seek revenge

-the degree of injury to the victim was
minor, and the victim is unlikely to seek
revenge

-there is a prior or a close relationship
between victim and offender, thereby,
providing a basis for reconciliation
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Categorx

Cleared Otherwise

Catesorv .

et

Charge
(34 cases)

TABLE T (Con'%)

Factors Favouring a Non-Charze Option

-because-there are no witnesses to the
occurrence of the offence, and/or the
victim 1s unable to positively identify
the suspect, police do not believe that
charges could be substantiated

Factors Favouring a Charging Option

1

-taking several factors into account, the
police judge that it is unlikely that
the varticipants in the offence will be
able to resolve the matter on their own,

"and there is a likelihood of recurrence

of the dlsnute .

-the offence occurred between two strangers
who have no prior relationship to act as

a basis on which to resolve the dispute
between them

-the degree of injury to the viectim was -
serious, and the victim might seek
revenge 1f the matter is not brought
within the scope of the criminal justice
systenm

~the victim/complainant insists that a
charge be laid, thereby, providing the
police with an indication that the

parties are unable to resolve the matter
on their own

-there is evidence that the recent offence
1s an indicatiecn of an escalation of the
differences beitween the victim®and the
offender, i.e. previous police intervention
was required merely to solve z verbal
dispute

-there is strong evidence linking the
suspect to the offence in the form of
witnesses, a blood analysis, positive
identification of the suspect

~the victim is willing to testify in court

-the suspect has a criminal record



Unfounded

We will begin with the category classified as
'unfouqded' by the.Qttawa Police Force. Although there
was a total of 37 cases c¢lassified in this category, on
the recommendation &i.the office manager of the file room
of the Ottawa Police Foree, only -one of these cases was
selected for review, as he considered it typical of the cases
which are included in +this categéry. As such, it was
considered sufficient to represent this category, as it

contained the principal factor influencing the decision by

police, not to proceed by way of charge.

‘ The incident regarded as 'unfoundéd' took place
between a fourteen yvear old, female, Juvenile, and the
houseparent of 2 house, owned and operatéd by a social
agency 1;cated within the City of Ottawa. On the day of
the incident, the offender had been disruptive. According
to the victim, the houseparent, the offender, in a fit of
rage, hit her on the back of the head with a2 clenched fist.
Unable to control the offender, the victim then called the
police for help. When the policé arrived on the scene,
the details surrounnding the incident were recorded on an

occurrence report. However, the exercise of discretion in

this case resulted in the case being classified as 'unfounded’

)
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because in thé judgment of the police officer; no crime

had occurred.x The officer concluded, that since the offender
was under the ‘care of a social agency at the time .of the
incident, it_%ould be difiiéult to prove the intent of the
offender, an ingredient, hecessary in establishing that a
crimé had taken place. According to a detecfivé of the
Morality Section of the 0ttawa Police Force, a case becomes
classified as ‘'unfounded' when it'is judged by the officer
that no crime has occurred. Thus, even though an incident

of some kind has taken place, the sitgafion %tself is

examined, and the police, exerclse their discretion, con-

clude that ne crime has occurred,. take no further action.

Unsolved

0f the 82 remaining cases, 16 eventually became
_classified #s ‘unsolved' by the Ottawa Police Force. The
main factor in the exercise of discretion in these cases
-npt to lay a charge, was the'fact that the police were
unable to locate a éuspect. The investigating off;cér,
because of a heavy caseload, ang because of other competing
demands on his time; is unadble to invest an excessive
amoun? of time in.an attempt to- solve an‘individual case.
Even though such a case might involve a serious injury to

the vicetim, requiring hospitalization; unless additional
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information is‘fortﬂcoming, the officer must file the case
as final, unsolved. The report will often include a
descé&ption of the suspect, including details.such as weight,
height, and halr colour. Howeﬁer, there is still an
insufficient amount of information concerning the suspeqt.
and, the officer, unable to locate a suspect, or spend any

additional time on the case, classifies it as "unsolved’',

and then files it 'for information purposes only'.

Cleared Otherwise

when 2 case is assified as 'cleared othérwise', a
_crime, in %he juégmentcip police, has occurred, and a suspect
has been identified, but} taking the circumstances of the case
. into account, the.police decide that it is preferable not to

proceed by way of a charge.

A total of 32 cases were included in the ‘cleared
otherwise' category. Close analysig of the cases within this
cafegory, reveals that the decision bygpolice not to lay a
charge 1s influenced by many interacting factors. The
following factors can interact with each other, or play a role
on their own,-and result in the case beiﬁg classified as
cieared otherwige by, police; (a} the police do not beliefe

that the &ffence will recur, (b) there is a likelihood that
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TASLE II

Cleared Otherwise: Factors favoringAa‘non-charging option
(n of 32). ' .

—

Seriousness of, the offence

_minér (1) treated and (2) serious (3)
discharged
victim's vietim's = victim's -
preference preference- . preference
L iL L IL L IL

Victim/ X ‘ 1 3 _ t
offender Y L 2 8 5
relationship . 5 > 1

Seriousness of the offence: 1
2
3

Victim's preference for a charge: IL: leniency
IL: implied leniency

minor degree of injury
treated and discharged
hospitalization

X: strangers
Y: prior relationship
Z: family ) .

Victim/offender relationship:



- the victim wiil drop the charge at the court level, therebdy,
wasting the time épent in case preparation that could have
been used in the investigation of other cases, (c) the
victim/complainant préfers that a charge not be laid, or

that the police do not pursue the matter any further, thus,

. indicating Fo police thét the participants are able to
resolve the;matter on their own, (d) the victim aécepts
partial blame for the offence, and is therefore, unlikely
to-seek revenge, (e) the degree of injury to the victim was _
minor, and the victim is thgrefore unlikely to seek revenge,
(f).fhere'is a prior or close relationship between,tpe vietim
and the offender, theréﬁy; providing a basis for reconcil-
iation, and'(g) belief on the part of the police-that‘charges
could nat be substantiated, because there were no witnesses
to the offence, or the victim is unable to vositively
identify the suspect.

In reference to Table fi, there are a total of six
cases which did not result in a chafge, and involved a minor
degree of injury to the victim. All of theselcases involved
a priqr relationship betﬁeen the vietim and the offender,
and, while in four of the six cases, the victim/complainant
expressed z desire that the police do not lay a charge,
in the other two cases, there was an impiied desire that the

police do not proceed by way of a charge. Therefore, when

~
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two neighboﬁfing families are iﬁvolved in a dispute which
reguires oni& temporary intefvention because they are able

to rgsolve the ‘differences between them on the basis of
“already having‘a friendéhip on which to resoive the dispute.
In additién to the prior felationship. the desire on the part
of the viétim nét to have a charge lald are indications to
police that the participants have beenable to resolve the

-
dispute between them.

-
* b Y

-

Referring to Table II, there are a total of twenty-

b

four cases which did not result in a charge and which B
involved the treated and discharged degree of injury to the
vietim. Of these twenty-fgur cases, four invo;ved strangers.
In one of thesé Tour cases which occurred between a store
owner and customer, the victim reguested that‘police do not
'
proceed with charges, so that he could instead request
financial compensation from the offender. In one of the
other cases, the victim, an overator of 2 parking lot was
assaylted from behind. There were nb witnesses to the
incident, and the victim did not actually see the suspect
hit him, consequently, police Jjudged that it would not be
possible to substantiate any charges. Therefore, even
'though strangers do not have a reiationship which would

provide a basis on which to resolve the dispute between them,

a reguest by 2 victim not to proceed with charges, or the
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fact that police do not believe that charges could be-
substantiated, therefore results in the cases being classified

as cleared otherwise.

Thirteen of the twenty-four cases in which the degree
of injury to the victim was treated and released,'pccufred
between those whb-had a prior relationship. O0Of these
thirteen cases, eight included an express desire on the part
of the victim/complainant that no cﬁa;ge be laid. In an
incident between two schoolmates, tﬁelcomplainant, father
of the victim, stated that, instead of c¢riminal charges, he
would be satisfiéd if $he offender was temporarily suspended.
‘Id another incident occurring between a prostitute and her -
client, the prostitute assaulted the client. However, the
client did not want to press charges as it would harm his’
reputation at the bank in which hé works. ‘hen there is.
an indiéation that the complalnant will accept a less harsh 3
punishmént than criminal charges, or the victim does not want
others to find out about his dealings with a prostitute, the
police judge that such incidents are unlikely to happen
again. In the other five of these thirteen cases in which
the desire by the victim not to have a charge laid is implied,
no charge was laid when 'drinking buddies' later had a chance
to 'cool off', and it appeared to the officer that the incident

had been resolved. Therefore, when it appears to.the police

o



that the incident is unlikely to recur, because the victim

~

does not have a desire for revenge, or two friends are able

to resolve the dispute between them, no charge is laid.

-

Seven of the twenty-four cases in which the victim's
degree of injury was in xhe-treated and discharged category,
involved participantsfwho had a family relationship. Five
of these seven cases involved an expresseﬁ desire on the
part of the:victim/complainant that‘no charge be laid, while

the other two involved an implied desire for leniency. In

“4wo of the five cases which involved an express desire for

no charge, the offender was suffering from a mental
disability. In one such incident, the dffendef,‘suffering
from an advanced stage of brain cancer, hit his mother over
the ﬁea& with a vase. He was conveyed to'hospital for
treatment. In another case involving two individuals whe
had been living together off and on for a couple of yea;s,
the victim did not want a charge laid as the suspect had not
bothered her since the incident. In the two cases in which
the desire not to have charges laid was implied, one
involved a husband-wife relationship, while the other
involved a cbﬁmom—lgw relationship. In both cases, the
investigating officer did not believe that the victim would
testify in court. Therefore, in one case, he advised the

victim that if she did want to lay a chargze she should contact
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a Justice of The Peace to lay an information, while in the

other case, the victim was advised to go to Fam&}y Court.

Therefore, when it appears that the incident is unlikely to
recur‘because a.close relationship enables the participants

to patch up their differfences, the dolice do not lay a charge.
However, 1n close relationships in which it does appear likely
that the incident will recur,. pelice are unwilling to proceed
to the court level only to.discover that the viectim insists
that the charge be drovped. Having devoted a considerable
amount of time in prevaring the case for court, the police,

in the face of competing demands, prefér to devote their time

to cases in which it is most likely to be well spent.

In Table II, there are two 'serious' cases. One of
these involved an offence in which the participants were
strangers, while the othip occurred between family members.
Both of these cases involved an expressed preference on
the part of the victim not to have a charge lalid. In the
incident involving sirangers, +the victim claiming‘that the
whole matter was g'misunderstanding, assumed partial
responSibility for the incident. In the other incident,

a wife, assaulted by her husband, did not want a charze laid.
In the case involving strangers, the police judzed that the
incident was unlikely to recur, while in the incident involving

the husband and wife, the police did not want to proceed to



court with an unwilling witness.

The thirty-iwo cases in fhe‘cleared otherwise categgry
which were examined give insight into the factors affecting
the -exercise of discretion, which, when taken. into consider-
ation, did not result in a éharge. Often, when factors
indicate that the offence is not likely to recur, the police
do not lay a charge. When the degree of injury is minor
%o the victim, there is no need for him to seek refénge, and
fhe police, judging that under such circumstances, it is unlikely
to recur, do not lazy a charge. Howevef. if the degree of

inju to the vietim is minor, but the victim insists that
| ‘ .

“a charge be laild, this is an indication to police that the

dispute has not been resolved, and that the incident is
therefore likely to recur, and the ﬁolice will lay a charge.
When there is a close or prior relationship between the
vietim and the offender, and the victim/complainant expresses

or implies a desire that no charge be laild, such 1is an

.indication to police that the event is unlikely to recur.

Re-éardless-~ of how serious the injury to the victim is,

when he indicates to police that he is willing to accept part
of the responsibility for the offence, the police judge that
he is not likely to szgk revenge, aqd therefore, do not lay
a charge. In the case of an offender suffering from brain

cancer, conveyance to 2 hospital where he will receive



treatment, reduces the likelihood of recurrence of the
incident. Eywever, in the case of a wife, who police believe
will drop the charge once the case reaches fhe court level,
even though the incident might recur, c;ppetiﬁépdemands on
his time, and a heavy case load mean that the officer must

devote his time to cases in which the results of his work

have notfbeen to no avail.
Charge

When 2 case becomes classified as 'charge', a crime,

in the judgment of police has occurred, a2 suspect has heen
identified, and, after taking the circumstances of the case
into account, the police decide that it is preferable to

proceed by way of a charge.

There was a total of 34 cases in the 'charge' category.
Close analysis of the cases within this category, reveals
many interacting factors can have an influence on the‘decision
to lay a charge. The following factors can interact with each
other, or play a2 role on thelr own, and result in the case
being classified as 'charge' by the police; (a) the police
judge that the participants in the offence are unable to

resolve the matter on thelr own, and i1t is therefore likely

that the offence will recur, (b) the offence occurred between



TABLE IIT

Charge: Factors favouring a charge option (n of 34).

<
Seriousness of the offence
minor (1) treated and (2} serious (3)
discharged
victim's victin's victinm's
preference preference preference
D ID D ID D ID
X 2 1 5 1 8
Vietim/
offender Y 2 1 4 , 2 L
relationship 5 ] 1

Seriousness of the offence: 1: 'minor degree of injury
2: treated and discharged
3: hospitalization

Vietim's preference for a charge: D: desire for a charge
- ID: implied desire

Vietim/offender relationship: X: sirangers

Y: prior relationship

Z: family
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two strangers, who have no relationship on which to base

a reconciliation, and therefore, require intervention in

the form of the criminal justice to provide assistance in
resolving the dispute between them, (c) the degree of injury
to the.-victim was serlious, and tgsse-is the possibility that
the victim will seek revenge if the matter is not brought
within the scope of the criminal justice system, (d) the
victim/complainant insists that a charge be laid, thereby,
indicating %o police.that the parties are unable to resolve
the dispute on their own, (e) there is evidence that the
}ecent offence 1s an indication of an escalation of the
differences beiween the victim and the offender, (I) there
is strong evidence linking the suspect to the offence, in
the form of witnesses, a blood analysis, ér a positive
identification of the suspect, (g) the victim is willing

to. testify in court, and (h) the suspect has a criminal

record.

In reference to Table III, page 42, of the thirty-
four cases which did result in a charge, four involved
cases 1n which the degree of injury to the victim was minor.
Two of these involved offences which occurred between
strangers, while two involved offences between those having

2 prior relationship.
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In regards to the two offences which occurred between

> A

strangers, one occurred between a bus driver and one of his
passeﬁgersi The passenger, claiming thé% the bus driver
had Elosed the door of the bus on his foot. The passenger
thén shoved his transfer in the bus driver's fade, as well
as,'punching him in the face. 1In the other incident, the
victim wen{ to the police sﬁatioh and volunteered information
conecerning an-assault that had just taken place. In boéh
of these cases the victims provided the police with information
when it was requested. Although the degree of injury in
both of these cases is minor, the incident occurred btetween
strangers, who have no relationship on which to bhase =z

reconcilation. In addition, both involved the €mpYied

desire on the part of the victim that 2 charge be laid. As

such, an. indication that the offence has not been resolved

,

.U mAnd is therefore likely to recur, is provided to police. .

-

In the two cases in which the degree of injury to the
victih was minor, there was a prior relationship between the
victim and the offender. 1In one of the cases a charge was
laid, because the suspect, in addition to having a prior

criminal record, had been threating the victim in regards

to the dropping of charges in another case. In the other,

the sdspect,-a juvenile who had struck his teacher, was

becoming a discipline problem, not only for his mother, .
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who*had been recently divorced, but also for his teachers.

Consequently, a ‘charge was laid ai the discretion
of The Ottawa Police Force. In both of these cases, police

[y

beliéved that the offence was not a single incident, but
was likely to recur. It was Judged by police that both

required the intervention of +the criminal justice system

to prevent such recurrences.

T

In-Table III, there are a total of fourteen cases
in which the degree of lnjury tb the victim is treated and
discharged. “Six of these cases involved incidenis in which
the victim and the offender had no prior relationship, five
involved incidents in which.there was a prior relationship,
and three invelved . relatlonships between family members.

One of the six cases which occurred beilween sirangers,

involved an express desire on_ the part of the vietim that a
charze be 1laid, while the other five included an impl;ed
desire that the case proceed by way of a charge. In the
case in which the viciim demanded that a2 cHarge be lzid,

the suspect admitted .to police that he was responsible for

-

the victim's injuries. In the other five cases, the victinm

!

provided an implied desire to police that a charge be laid
ye 23

by allowing them to photozraph their injuries, or by assist-

ing the police, by attending a police lineup in an attempt
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to positively identify the suspect. The fact that the
participants in these cases were strangers, coupled with the
viectim's express or implied desire that a charge be laid,
indicate to police the likelihood of recurrence of the event,

and +the need for intervention by the criminal jusiice systen.
. . .

~

I
Iy

lve of the cases in which the degree of injury %o the
victim was treated and discharged, there was a prior
relationship betwéen the victim and the offender. In one

T of these'cases,)the victim expressly stated that he wanted
the offender charged. The incident occurred when one taxi
driver c¢laimed that therother stole cne of his fafes. The
offender, demanding compensation, but receiving nothing,
then assaulted the viectim. In one of the cases in which
there was an implied desire by the viectim to have the
suspect charged, the victim, a bus driver, complied with
police reéuests for additional information, and the suspvect,
a passenger on the bus, had previously been charged with
assault. &11 of these incidents reveal that the victim

and the offender are not close to resolution of the prodlem

between then.

In three of the fourteen cases in which the degree of

injury to the victim was of the treated and released degree,

-

there was a. family relationship befween the victim and the



offender. Two of these\casesginvoived an express desire
by the victim that a charge be laid, while the other one
included an implied deéire that a éharge be laid.  In’
one of the cases which contained an express desire by the
victim that a charge be laid, there was an indication of
an escalation of the problem beiween the viciim and the
offender. Just that day, police had been called to settle

a verbal dispute between the victim and the offender. The
present incident to.which they were responding was of a2 much
more serlous conseguence. -In.fhe incident between the
complainant, mother of thé.suspéct, and the suspect, the

victim complied with police requests :for information regardihg

-

the incident. Therefore, even if there is a close.rglation-
ship betwen the vietim and‘the offender, if there is an
expressed or implied desire by the %ictim that a charge
"be laid, police will éomply. In addition, if the offence
appears to be escalatiﬁé, the police are more than willing
to follow the desire of the vietim that a charge be laid.
Sixteen cases which resulted in a2 charge ;ncluded
the degree of injury to the victim that required hosplital-
ization. Of these, nine'occurred between strangers, six

took place between those with a prior relationship, and one

occurred between family members.
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Nine of" the cases resulting in serious injury to
the victim occurred between strangers. In one of these cases,
[

the compiginant, father of the victim insisted that a charge

be laid. \Ehe in¢ident odcurred at a basketball game in a

local hiéhsgyool, when one of the participants in the game
5‘punched a member of the opposing team in the jaw, causing
him to sustalin a fractured jaw. Several_witnesses ¢id not
' feel that the punch wa warranted. In one-of the cases :
in which there wés an implied desire on the part of the
“victim, witnesses of the incident held the suspect until
police arrived. The seriousness of the injury, %he desire
on the part of the victim that a2 charge he laid,'aé well as
‘witnesses, resulted in +the police laying a charge. If a
charge had not been laid, the‘vicfim, because of the severity
of the injury, might have wanted to take the matter into his
own hands. Thus, police lay a bharge to prevent the victiﬁ
from seeking revenge. In addition, the fact that the viectim
and the offender were strangers did not provide a baéis on

a .
which to commence dispute resolution on their own. Con-
"sequehtly, to prevent a recurrence of the offence, the police

-

laid a charge. .

.

g

Six cases 1n which .the degree of injery to the victim
required hospitalization occurred between those having a

prior relationship. Two of the six cases involved an
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express desire by the vietim that a charge be laid. In one
of these cases, the suspect attempted to see his ex-girl-
friend, but at the disapproval of her brother, was not
allowed entiry into the house.  Refusing to leave, the ex-boy-
friend then assaulted the girl's brother. Not only did

the victim want the suspect charged, but the police arrested
the suspect to prevent him from continuing the offence. 1In
an incident resulting’in serious injury to the victim, in
which there was a prior relationship between the v;ctim a&d
the offender, and there was an implied desire by the victinm
that a éﬁarge be lzid, the suspect was arrested sﬁertly_after
the incideant in case the victim attempted to retaliate.

When the degree of injury is serious, fhere is an expressed
or implied demand by the victim that a charge be lzid, there
is 2z probability that the ofEZHéé will recur, and police

therefore lay a charge.

One of sixteen cases in which %he vietim sustained
-a serious injury, and a charge was laid, occurred between
family membars. A wife ﬁés assaulfed by her husband. Prior
to the incident he had been drinking, and when he arrived
home, he accused her of ruaning around with other men. A&n
argumeht ensued, during which the husband opunched his wife,

breaking her left cheek bone. The police, fearing that the

offence might recur, arrested the suspect. The victim stated



to the investigating officer that she wanted her.husband
charged. The victim's insistence that a charge-be l=id,
even though there wag 2 family relationship between the victim
and the offender, was a strong indication to police that the
intervention of the criminal justice system was indeed

required.

. Therefore, the examination of the the thirty-four
cases which resulted in a charge, reveal that police will
lay a charge when they Jjudge an offence will most likely
recur. The following are. indicators of recurrence of the

event; (a) the offender a2nd the victim had no relationéhip
at the time of the offence, and, as such, do not have a
foundation onkyhich to begin a resclution of their differ-
ences, (D) the%sﬂéé a2 serious degree of injury +to the vidtinm,
and without the intervention of the criminal justice system,
the victim might atiempt %o gain revenge on his own, and (c)
there is-a desire, -either express or implied, by the victim
that a2 charge be laid, indicating to police that the matter

is far from resolution :

summary | .

The major factor which in efféct determines whether

or not police lay a charge, in cases in which a suspect has

-
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been identified, is an indication to police 'as FS whether

or not the participants are able to resolve the matier on their
own, or whether it is likely that the offence will recur.
Indicators that the victim and the offender are not able to
resolve the matter on thelr own include; (a) a desire by -
the victim to have a charge laid, (b) there is an escalation
of the problem, (¢) the offender and the victim do not have
a priof relationship on which %o begin a resolution of their
differenceg: armd (d) the degree of injury to the victim
requires that something be done. On’the other hand, no
charge will be laid when; (a) there is a close relationshiﬁ
between the victim and the offender, so that they have a
Toundation on which their dispute can be resolved, (b) the
degree of injJury to the victim is miﬁor, and, as such, does
not require the victim to tzke stepé to get even, (c¢) the
victim does not insist that the full extent of the criminal
Justice system become involved, that is, only minimum

intervention was required, and (d) %the offence was the

first and only dispute between the participants.

-3

Therefore, although section 245 (2) of the criminal
code clearly states what the penzlties for assault causing
bodily harm are, less than half of the cases examin®d,

resulted in.a charze being lald by polife.

L
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JISCUSSICON AND CONCLUSIONS

. v ’

Although this is an exploratory study of the use of
discretion by the Ottawa Police Force in relation to cases
of assault causing bodily harm, and, as such, i1s based on
information collected from files, which don't necessarily
.contain all of the facts relating to the outcome of a case,
the information obtained does however vprovide an undérstanding
of bol;ce decision making in -regards %o when they will lay a
charge, as opposed to when they will classify_a case as
unfounded, unsolved, or cleared otherwise. Furthermore, it

I
demonstrates that the police do not oanly apply the criminal

aw in az discretionary manner, but also that they are in reality

—

decision makers within the criminal justice system (9), and
that, through this 'exercise of discretion', perform a
sereening function which in effect allows them to nlay a role

~

in determining °‘who' the c¢riminal will be.

While the consequences for violation of section 245
(2) of the criminal code are specific, fewer than half of
the cases identified as being violations of this section
resulted in a charge being laid. Within such a framework,

the criminal code 1s not followed to the letter of the law,

I{
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but is instead a power instrument which allows the police

to decide the degree of intervention required to maintain
the peace, which in some instances results in a charge being
lald, whereas, in others, no charge is laid. Thus, the
police are nof merely enforcers of the criminai law, instead,
they exercise their judgment as far as the offence uncder study
is concerned. Threouzh an analysis of this exercise of dis--
cretion, the role of the police és;peace keepers has

emerzged in relation to the handling of cases of assault
causing bodily harm. Thus, the nature of police intervention
iﬁ rezards to this offence 1s that of dispute resolﬁtion.

The police do not merely convey viclators of the criminal law
to the later stages of the ¢riminal juétice system.'insteai,,
they perform the function of filtering out those who are
responsible for disputes, in which resolution by the
paf%'cipants themselves, anppears to ke inpossible, and

therefore, requires the intervention of the criminal Justice

ibsystem. Therefore, as peace keepers, the function of the

b

police is to activate the mechanisms of the criminal justice
system to remove those who pose a threat to the peace he must
maintain. Thus, when the criminal code is violated, the
police aré empowered to react as prescribed by law, but since
the mode of intervention permits the use of discretion, the
police do not arrest all violators of the criminal law, but,

in rerzards to the offence, assault causing bodily harm, they
= L]
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charge/arrest those most likely to be involved in further
offences, while allowing those who are able to resolve their
differeﬂées on their own to remaiﬁ out of the control of the

criminal justice system.

The four categories analyzed in thié study are congruent
with the role of peace'ieeper that the poli;e play in relation
to cases of assault causing bodily harm. In cases classified
as 'unfounded®, the police do not believe that a crime has
occurred, and, as such, they judge that they are not empowered
to intervene. Therefore, they do nothing more than write a
revort which is later filed for information purposes. Belie&ing )
that no crime has occurred, they then proceed on to fhose
cases in which they do believe that one has taken place. In
regards to dases classifed as 'unsolved', the police are
limited by a strict budget. Heavy caseloads, and competing
demands on the officer's time, do not permit him <o allocate
an excessive amount of time in the hope of locating a2
suspect, for whom an inadequate description has been provided.
Such acts between strangers often occur svontaneously, taking
place in a bar, on the street, or in a parking lot, and, as
such, '‘are not likely to recur. He therefore concerns himself
with caseS in which an identifiable suspect is availabke, or
reopens an unsolved case 1f additional information is provided

which 1links a suspect to the offence.
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The role of the police as peéce keepers in relation to
cases of assault causing bedily harm can be seen'mofe clearly
in an'examination of cases in. the cleared otherwise category.
In this category, no charges have beén laid, because, in most
instances, thélpolice judgg tﬁat the partiéipants are able
to resolve the dispute between themselves. The role of the
police in regards to these cases is that of temporary inter-
vention, allowing the participants time to resolve the dispute
by themselves. Moreover, when the degree of injury to the
vietim is minor, there is no need for the victim and the
offender to assume thé role of adversaries during the course
of a costly court battle. In addition, the victim does not:
desire compensatian or revenge in such cases. This finding
is supported vy the results which indicate that when.there is
a close relationship between the victim and the offender, as
soon as the vietim has had a2 chance to 'cool off' there is
no further need for police intervention, and the ﬁolice
therefore, do not lay_a charge.

An exception to the role of the police as peace keepers
in cases classified as cleared otherwise, are those occurring
between husband and wife. Tﬁe police, reluctant to lay a
charge, only to have 1t dropped at the court level of the
criminai justice system, instead advise the vietim to see 2

Justice of The Peace, or attend Family Court for resolution
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of the problemt The police, aware that the problem will
likely recur, and that nothing has been resolved, are unwill-
ing to expend valuable time on a case, only to have the
charges-dropped at a later point in time. While- N
legislation is on tﬁe horizon which might eliminate the non-
charging option of the poiice in regards to assaults by é
husbaﬁd‘on his wife, it is que%tionable whether the sanctioif
of thg;criminal law will provide a solution. Not only will
the offender attain a criminal record,.but such action will
?robably result in an end to the marrizge. Perhaps a pre-
charge alternative, better suited fo the needs of those
involved.would be a'preferable solution. tlandatory
counseling in lieu of a charge, which, iflcomplied with,

would eliminate the option to charge (1).

The role of the iolice as peace keepers 1s also
supported by thé'results pertaining to the charge category.
If the vietim/complainant insists that a charge be laid, such
is an indicationlto the police that the éarties are unable to
resolve the dispute on theilr own; and, intervention, in éhe
form of the crininal justice system, is required. “hen the
offence itself is very serious, the police lay a charge and
thereby remove the need of the vic%tim to take the matter Into
his own hands, for the purpose of gaining revenge. ﬁhgn the

degree of injury to the victim is minor in comparison, the
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the victim is less likely to have a desiré to retaliate. In
addition, wﬁen there is a p&ésibility oflrecurrence of the
event, not only will thg:police lay a charge, but they will
also arrest the individual in an.atﬁempt to prevent such a
recurrence.. When the present offence is.a sign of escalation
of the differences between The parties concerned, a charge '
will be laid. An example of .this occurs when the police
settled a verballargument between the participants during

- . the-afternoon, but had to return that evening to inté?vene'

in a physical assault.,

Therefore, the data in regards o the exercise of
discretion By the police in relation to cases of assault
causing bodily harm, point to the role of the police, not
as law enfofqers, but as peace keepers. If it is lik;ly
thé“?articipants will resolve the dispute én their own, as
do those with c¢lose or prior relationships, the police are
prepared not to lﬁy 2 charge. If the victim admits pariial
responsibiiity for theloffence. he is not likely to hold a
grudge azgalnst the offender, and no charge is lzid. “hen
‘the victim does not want the police to proceed by way of a
charge, an indication that dispute resolution is occurring
is provided to police.and they do not lay a' charge. However,
when there is evidence *hat the participants are not likely

to resolve their differences, the dispute appears to be




escalating, and 1s likely to recur, the police proceed by
way of a charge on the ‘assumption that the intervention of
the criminal justice system is required to preserve the

peace. *

Therefore, ip order to understand the role of the
volice,. one must do more- than just read‘the sections of the
criminal code, one must instead examine the everyday operation
of the police (9). One will find that the police are a part
of 2 complex decision-making‘process. As such, the
responsibility-for,charging or not qharging an offenéer lies
within their hands. From the polnt of view of the.criminal

justice system, this non-charge/charge option, is an.

ilnvaXuable tool in the hands of a conscientious police -

officer, for not only does it permit him greater flexibility
in regards to offender disposition, buf,it also helps in
reducing the strain on the lim;ted‘resources of the criminal
Justice s%stem. In an age when a slap resuiting in a slight
bruise, aad a punch, resulting in a multiple fracture of
thefﬁégfgfor example, are both violations of the criminal
law, does it make sense-to deal with them both in the same
manner (6)? Thus, discretion allows the police to consider
the factors involved, select the best alternative, and, at
the same-time.screen out those who would otherwise:add to

the backlog of the system.
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®tyranny, "where law ends, wise and beseficient exercise of-

T Furthermore, discrefion is a valuable tool, for
without it, there would have %o be a ru;e‘to cover every
situation. -Not orly is it impossible %o have a rule or

-

policy covering every possible situation, but an attempt .

_.to do so would strangle the system, Dby overbﬁrdening it with

an excessive amount of paperwork, whff;‘;fbviding the

officer with a greater amount’pf material to learn. 1In
addition, disgreﬁion provides féifhgss through individualized
Justice, for a $1000.60 fine to an individual earning
$100,000.00 per year,.is not, realistically speaking, the

same to someone struzgling to survivei{é). -

While discretion has the potential to result in

favouritism and corruption, its use should therefore be "open ’jj?

and accountable to maintain the integrity of the system. As
XKelly and Xelly (7) note, in order *o control discretion, one

must be able ;b see it.  Therefore, those responsible must

-

be .-answerable for any decisions they make as representatives

of the police force, so that, as Davis relates, instead of

"discretianary power will begin (3: p.,3).7 .

.
-

rom the point bf view of the field of criminologzy,
research which attenpts to shed some light on the role of

those who play a role in determining who ‘'the criminal® will be,

-

. L . ) -
. : * . .. \
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should be encouragéd (8). Only with knowledge that is based

- on solid evidence, -cin the various components of the criminal

LY

- Justice system hope to progress and continue to meet the

néeds of the community they serve.

r
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APPENDIX A

-;‘-\\_

CASES BY CATEGORY

jUnfounded'

Y

Case #79-081461: The offender, a fourteen year old,

‘femalé. juvenile.?struck the supervisor of a treatment
facility éwﬁed and operated by a social agency within %he
City of Ottawa." Unable to control the ‘offender, the victim
called the police for help. The poliqé did not lay a charge,

judging that it would be difficult to prove 'intent', a necessary

ingredient in proving that a crime had occurred.

Unsolved

Case #79-065763: N:1:X. -IA this incident, the owner of

a Preston Street club, was hit over the head with a beer
bottle, by a customer who was causing. trouble at the club.
wWhile several attempts were made to locate the suspect, the

amount of information supplied was inadequate.

O :
Case #79-065959: N:2:X. Apparently the vietim wanted to

resolve the matter on his own, and provided inadequate informatian.

—_—
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Case” #79-072288.: N:2:X. In this case, the victim was

driving his .car when he almost had an accident with a cyclist.,

. The cyclist, infuriated, stoppéd, and with his bicycle

chain broXe one of the car windows. When the driver got out
of ﬁis car, the cyclist assaulted him. Although there was a
witness to the event, she Qas unable to provide sufficient
details that would allow police to locate the suspect. The
report concluded,.that, unless therg is additional information,
the report will be considered fihal, unsolvéd;

. N :
Case #79-073230} N:2:X%. The victimt a woman, was on her
way home when she was assaulted, and Xnocked gemi-conscious.
She did.hot know why- the assault took place, - -or who the

offender was.

Case-#79-074014: N;l:X. In this case, three male

juveniles were making a nuisance of themselves at the back

. of 2 bus. The suspect in gquestion told them to be quiet.

When they continued the disturbance, the suspect kicked and
punched them. The bus driver later filed a report, but the
case remained unsdlved, as it was not possible to locate a

suspect. -

Case #79-074062: N:2:X. The vietim, accused by the

. suspect of throwing eggs at a football game, was then assauljec™"



by the suspect. Police were unable to make a positive

identification of the suspect.

Case #79-074752: N:3:X. In this case, the victim, clean-
ing windows, was approached by the suspect, who punched him
and knocked him to the ground. The police were unable to

identify a suspect.

Case #79-074753: N:2:X. The victim, placing his briefease
in the trunk of his car, was struck from béhind by an

unidentified assailant.

Case #79-074955: N:2:X. The victim, assaulted from behind,

was unable to provide a description of his assailant.

Case #79-078463: N:2:X. The victim, while talking to a

L

friend in an arcade, was knocked down By the suspect. ' The
suspect was‘never located by police.

kY

-

Case #79-081788: N:2:X. In this case, the victim claims
that, as he was walking down the street, he was approached
by another individual, who pointed a :;ntainer at his féce.
the coatents of whiqh, expioded. Unable to locate a suspect,

the police advised the victim that he would have to provide

them with more details about the suspect, or the case would
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remain unsolved.

Case #B80-083787: N:l:X; The victim was at the corner of
Bank and Somerset, when he was conMbnted by three youths.
One_of the youths demanded money, and when the victim -
refused, he was punchéd and-kicked. Only a general

descfiption of the suspect was provided by the victim.

Case #80-086107: N:2:X. The two victims in this incident
_claimed to have been attacked by several men. Both suffered
cuts and bruises. They were unable to provide sufficient

information for police to locate any of the suspects.

Case #80-086177: N:2:X. The victim claims that she was
struck in the face by another woman. The police were unable

to locate a2 suspect.

Case #80-087605: Ni;:K.. The victim in this case claims
that as he was cleaning the men's washroom, he was assauifed

from behind.

Case #80:087751: N:2:X. The viectim claims that he was
sitting in a local tavern when @nother indivi@u&l .. = ..
came over to him, and struck him with an ashtray. The

victim did not report the incident for several hours



Cleared Otherwise

Case #79-063856: N:2:Y:TL. The incident in this case
occurred a2t a party when the victim,lrequestéd by the
suspect, to get off of a car, refuséd to do so. The
suspect ?hen assaulted him, Three stitches were required
to close the wound.

Case #79-064543: N:3:X:L. This'incident concerns a
misunderstanding about a telephone that‘was already in

use. .The offender, incenseq when the victim hung up a
phone fhat he was using, assaulted the victim. The~

victim later told police that it was 2ll a2 misunderstanding,

and that he was partially responsible for the incident.

Case #79-065235: N:2:Y:IL. The victim, a female, age 10,
suffered a broken right arm, when the offender, z male,
age 10, grabbed her off of a restraining wall, causing her

to land on the ground.

Case #79-065356: N:2:Y:7L. Both the victim and the offender
were drinking together when a aispute arose. Although the

vietim received injuries, he cooled off in a few days.

Case #79-065978: N:2:Z2:L. This case concerns an offender



who was suffering from an advanced stage of brain caﬁcer at
the time of the incident. The offender was conveyed to the

Civic Hospital for treatment.

Case #79-067223: N:2:Y:7T1,. The suspect, a female, age 41,
was intoxicated at the time of the incident, as was the

victim. They were drinking together when the dispute arose.

Case #79-067633: N:2:Z:L. The suspect, a2 rubby of no fixed
address went to his father's house and demanded 2 loaf of
bread. Then, for no apparent reason, he punched his father

in the ear. The victim did not want charges to be laid.

Case #79-069504: N:2:2:1L. This case involves a 32 year
0ld male who broke two of his father's ribs. It was learned
that the suspect was 2 certified patient, and was therefore

returned to hospital.

Case #79-069545: N:2:Y:L. The victim, returning to his
room, discovered that his roommate was drinking his ligquor.
The victim, demanding that his roommate stop drinking,” was
~then assaui%éd. The victim did not want charges laid.

Case #79-069947: N:2:Y:L. This incident involved a fight

between two males who were dating the same girl. The

-



victim did not want charges laid.

Case #??-070261: N:Z{K:L;_ The viectim claims that he was in
the back section of a corner store, when, the owner -: .

came and asked him what he was looking for. Upset, the
victim asked the owner if he thought he was a thief. The .
owner then told the victim to get out. The victim clalims

that, as he was leaving the store, the owner hit him with a

baseball bat. The victim did not want to press charges, instead,

he wanted to see how much the. offender would pay him if he

would not insist on charges being laid.

Case #79-073243: N:2:Y:L. In this case, the victim suffered
flash burns to her eyes, when a blank gun that was pointed

at her face, was discharged. She did not want to lay charges,
as she did not want to be considered a 'fink' by those

responsible.

Case #79-073886: ©N:2:2:L. This case involves two people
who had been living together on an irregular basis for
several months. When the female objected to the living
arrangément, the male assaulted her. Since the suspect has
not bofhered her since the inecident, the victim did not want

to press charges.
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Case #79-074000: N:2:Y:L. This case involves a jﬁvenile
female suspect who made fun of another juvenile female.

o She then kicked hé; in the eye. The victim's mother
stéted that she péeferred to keep the matter out of court.
Case #79-076526: N:1:Y:L. This dispute took place between
two neighbourhood children. Within a couple of weeks, the

complainant no longer wanted the police to pursue the.matter.

Case #79-077534: N:2:Y:L. In this case, the victim, =z
female, age 26, suffered a bad cut over her left eye. The
police did not lgy a. charge, when the.victim later fold them

that she no lohger wanted them to pursue the matter.

Case #79-078685: N:l:Y;L. The victim, while holding a
-.twenty dollar bill in his hand, had it snatched bty an
‘individual whd went to the same school. Later, demanding

its return, he was assaulted. The victim did not want the

police to lay a charge as he feels partially responsible

| for the incident.

‘Case #79-078982: N:2:Z:L. The victim states that her husband
returned home late one night, and for no apparent reason,

beat her up. After a short time, she no longer wanted the

police to pursue the matter.

o n
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o
Case #79-081697: N:2:2:71L. In this case, the victim, a

wife, was assaulted by her husband. On two previous
occasions, she had been assaulted, and on both occasions,
she had the charge withdrawn at the court level. In

regards to the present case, the investigating officer,

" told the victim, that, if she wanted the matter pursued,

she should go to Family Court and lay her own information.s

Case #790-082569: N:2:Y:1L. This case involves an incident
wﬁich occurred at a party, at which the offender was
visiting his ex-wife. The victim, the suspect's sister-

in-law, did not want a charge laid, in relation to her injuries.

Case #79-683097: N:2:2:IL. In this case, the victim's common-
law husbahd returned home drunk, and assaulted his common-

law wife. The investigating officer did not believe that

the 'victim would vroceed to the court level, even if a charge
wés laid. Since there were no witnesses, he therefore advised
the v1ct1m to contact a Justice of The Peace to lay an

ln?ormatlon if she wanted to pursue the matter.

Case #80-083470: Ni3:2:L. The victim in this case is a
wife who was assaulted by her husband. Although she suffered

serious injuries, she refused to press charges.

—— ~



4]

72

Case %80-084541: N:l:Y:Ii_ The two participants involved
in this case were dating at one time. When the victim did
not respond to the offender's advances, he then assaulted
her.f The victim no longer seemed 1nterested in having a

charge laid.

Case #80- 08h835 N:1:¥Y:L. An armument ensued when'a

tenant was locked out of his anartment by the supintendent. .
The tenant assaulted the superintendent. Inltlally, the
superintendent wanted a charge laid, bdbut he later relented,
saying that he had been intoxicated at the time of the

incident, and this possibly contributed to the disturbance.

Case #80- 086757\‘ N:2:Y:IL. In this 1nc1den¢ both the
complainant and the suspect suffered injuries, and,.since

both provided conflicting stories about the incident, and
‘ e

since there were no witnesses, the police were unable to

- . -

determine who was responsible for the dispdte. .

Case #B80-086816: N:2:X:IL. Although the victim in this case

‘claims that someone tried to rob him, his employer believes

that he was involved in a fight in a hotel. The police were

unable to substantiate-the-victim's version of the incident.

Case #80-087393: N:1:Y:L. The victim claims that, after



refusing to dance with the suspect at a.party, he then

grabbed her by the ankles and ﬁulled her to the floor.

The victim did not want to have a charge laid.

Case #80-087962: N:2:X:IL. The victim claims that as hé
was crossing the street, he was almost hit by a car. As the
car passed him, he slapped it with his hand. fhe'driver
then stopped the car, got out, and started punching him.

_The victim later did not want to press charges.

Case #86-088193: N:2:X:IL. The viectim, opeéator of a
varking lot, claimed that the suspect would not pay him.
Although the victim was later assaulted, he d%d not see
who hit him. The invéstigating officer beli;ied that
charges could not be éubstaqtiated, and classified the
case aﬁ cleared otherwise. ' -

Case #80-088242: N:2:Y:L. This case concef;; the assault
on a male, by a female. Hdwever, the vietim did not want

a charge laid because the publicity might affect his

position in a2 local bank.

Case #80-089572: N:1:Y:IL The wictim claims that the
suspect assaulted him while he was doing maintenance—work

on his house. The victim later did not want-to press charges.

-
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Case-#§04090283§ N:2:Y:L. The—incident in question,

~

occurred in a local highschool. The vfctim. as he was

P

walking down the oorridor, was approached by the suspect;

‘and asked whether or not he wanted to fight. The suspect

then assaulted the victim. The complainant, father of the
victim, sé;d that, instead of criminal charges, he wonlid be

satisfied if the youth were suspended temporarily.

~ Charge

——d”

Case #791064256: C:2:2:D. This case involved a dispute

between 2 male and his common-law wife. On-.the same day

as the dispute in.quéstion; the suspect hgd a disagreement

when two_youths tolg ano%hér individual that the owner of

. Case #79-065355: -C:2:Y:ID. This incident involved a

a : E .‘ 2 - ' )
. ' ’ ) v
B b

-
-

with his son that police had been called to.

Case #79-065346+ 'C:3:X:ID. This incident occurred,

LY

a store had punched one of them. In retaliation, the ‘ . -

4

suspect then assaulted the_stofe owner. Photographs of
the vietim's injuries were taken by identification: .The

suspect was .booked and later released on a promise to appear.

b

- ra ) ﬁ
<o

dispute between the superintendent‘of an apartment building

and an individual who was staying with a friend in‘the building.

3 . b - ) '
. \\ ) ‘

)ﬂa
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The individual staying with the "tenant was not paying any
additional rent, and when reguested to do so by the
superintendent, punched the superintendent several times.

A charge was 12id the following day.

Case 379—065364Q C:2:X:ID. The victim was entering a fast
food restaurant, when the suspect fr;ed to pick-a fight with-
him. The éuspect asszulted the victim, and was later
booked for the offence. |
A ‘ L

Case #79-065433: C:2:2:D. This case involved an assault
by a malé, on his common-law wife. The victim wanted a
- charge laid. ' T

: R :
C§é; #7§—O6696§: C:3:X:ID. The victim was stoppe% in his
car at a éed light. whgn the suspeét jumped on the hood of
ﬁis car and caused a dent. The victim .then got out‘of his

car; and when attempting to follow the ;suspect, was then

punched by the. suspect, sustaining a fractured jaw. The

- "

suspect was held for a show cause, and was later remanded

in custodﬁ. . —_—

Case #79-068185:" C:3:X:ID. The‘vigtim claims that he was

walking down the street with his girlfriend, when -the suspect

hindered his progress. The suspect punched the vietim
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causing him to sustain a broken jaw. The suspect was later

picked out of a police lineup including eight others.

‘Case #79-069959: C:3:Y:ID. The victim told his work
supervisor that he should fire a certain individual. Later,
that individual and the victim had words. A short time after-
wards, the victim was found suffering from a concussion.

There were no witnesses to the incident. The suspect was

already on probation. 'The suspect denied hitting the victinm,

but was later booked on the charge. : -

] [
Case #?9—%6?960: Co3:Y:gu In this case, one of the
participanfs,'after an ment with the victim, asked his

older brother to hg&g{him get even. The older brbther
picked up the vicitim and threw her on the ground, breaking
her right collar bone.\\The suspect was apprehehded, finger-
printéd. ﬁhotographed,‘and then released on a promise to
appeaf. -
Case #79;070232: C:2:X:D. In this incident, a taxi driver,
claiming that another taxi driver .had stolen one of his fares,
demanded finahci%} compensation. When he was refused, he
assaulted the otﬁgr taxi Qriver. Zven though both individuals
worked for the sameicompany,-the-vi;%im wanted a charge laid,
and the pélice complied with his\desire. .

¢
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Case #79-070661: C:2:Y:ID. In this case,.a passéﬁgeﬁ in

-2 taxi géve theldri%ef a $10.00 bi&i for a $6.45 fare. He

‘would not give her any change, claiming that shé‘owed him a prior
fare. However, when she would not get out of the cab, th;
driver summoned‘a police officer; Tﬁe police dfficer.

.feiling the dri%ef that it was a c¢ivil matter, should instead
'céll the city inspectdr and make his own arréngements

to get her out. Instead of following the officer's advice,
he*drove his cab to another location and forcibly removed

the passenger. The suspec% was later charged for the offence.
Case #79-071903: C:2:X:ID. In this incident, the victim was
playing pdol,.in a poolhall, and his sister was standing
nearby. When the female was bqﬁhered by another "individual,
the brother attempted‘to intervene. He was violently
assaulted, sustaining both a bleeding mouth, ana a cut to

his right eye.. Identification arrived on the scene and took
several photographs of the viectim in his injured condition.%
Thé suspect was later charged and then released on a promise

to appear.

Case #79-071977: C:3:Y:D. This case involved an incident
between a male, age 21, and the brother of his former
girlfriend. Attempting to see his former girlfriend again,

the suspect was told to lea{g by her brother. Refusing to

A Y
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do so, a fight ensued in whiéh he assaulted tﬁg girl's
brother, knocking outl oﬁenof his teeth, and causing him to
sustain a fat lip. Not only did the'complainantﬂwaht the
suspect charged, but the suspect was eécorted to a jail

cell by police to prevent a recurrence of the inecident.

Case #79-072915: <(:3:X:1ID. A‘spectator at a local highﬁchool
sporting event, the victim was assaulted by a suspect who,
according to witnesses, had a chip on his shoulder, and

a hot temper to mafch.‘

. Case #79-073109: C:1:X:ID. In this incident, the victim,

at the insistence of a friend, appeared at the information

S

desk of the‘Ottawa Police Force and related the details of

¥

' the assault that had taken place sho}fly vefore. She

provided police with the name of a suspect. Checking the
suspect's house, police found a blood stained jacket, an -

analysis of which, linked him to the offence.

Case #79-0?335?: C:Z:ﬁﬁD, The vietim, sitting in a city
park, was assaulted when he ha& attempted to investigate

a scuffle that was occurring nearbxr The victim was able

to identify the suspect) and wanted the poliée to pursue the

matter. The accused, when interviewed, admitted being

responsible for the injuries suffered by the complainant.
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Case #79-073954: C:2:X:ID. The suspect, havihg trouble
finding another apartment, retﬁrned to the apartment he
had occupied the month before. Attempting to enter, he
was met by the new tenant. An argument ensued, during
which the suspect assaulted the new tenant. The suspeéf
was conveyed to police headquarters, booked for the offence,
and later released on a promise to appear. ; ' .

: o
Gase #79-075010: C:1:Y:ID. The suspect, a juvenile, male
student, struck his teacher with a knapsack. The mother
of the suspect had just gofﬁen a‘divorce. and was having
a major ﬁ}oblem trying to diécipliné her son. At the
discretion of the Youth Liason Section of the Ottawa

Police Fo:pe. the Jjuvenile was charged.

"~

X

Case #79-075099: C:B;Y:ID. As a result of a disagreement
which took place during a hockey game in which both the
suspect and the victim were participating, the suspect hit
the victim over the head with a hockey stick, rendering him
Lunconscibus. All of the witnesses questioned, related that,

it was an aggressive act, not done in the spirit of the

game,

Case #79-076077: ©C:3:Y:D. In this case, a male, age 70

assaulted a female; age 68, causing one of her facial bones
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" %o separate. The victim insisted that the police press

L]

charges.

Case #79-078225: C:2:2:ID. In this case, the mother witnessed
her husband beat their child. She insisted that a charge
be laid.

Case #79-078935: C:2:X:ID. An argument ensued when a pickup truck
knocked over some flower pots. During the argement, the

victim was pushed to the ground, and then through é glass

door. The entire incident was witnessed by an R.C.M.P.

officer who ﬁrovided police with details of the incident.

The suspect was later arrested a2t his house and,convejed to

the police station. ‘ ?
Case #79+078986: C:3:X:ID. The victim claims that he was
driving down the street, when cut off by ano%her vehicle.

He was then dragged out of his car and assaulted. Whilg. 2t
the emergenéy ward of a loéal hospital, explaining deta?gg

to policg, the suspects also appeared at the emergency ward.
They were immediateiy arrested.by police and then conveyed to

the police station. 3Both suspects had 2 criminal record.

Case 779-079328: C:2:Y:ID. This case involved a dispute over

the custody of a female juvenile. The suspect, attempting
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to gain custody of the little girl, who was staying at

her mother's relative's ﬁouée. ‘The suspect, who was the
little girl's grandfather, began to argue. He then assaulted
one of the occupanfs of the house, as well as, breaking

the window of the front door. Scratches, which the suspect
.sustained to his face when he broke tﬁe window, nelped %o
link him to the offence.

Case #79-079570: C:Z:X:ID.. The victim, a manager of an
arcade, was assaulted by two males who were causing a
disturbance. The two suspects were later positively

identified by the manager.

Case #79-079790: C:3:X:ID. The suspect attempted to have
his chegue cashed ahead of others who had been waiting in
iine before him. A fight broke out, and the suspect punched

the victim in the mouth. - : -

Case #80-080596: C:3:Y:ID. In this case, the victim was
hit in the mouth by a piece of steel pipe, causing him to lose
two front teeth at a2 cost of 31200.00. The incident was

witnessed by a third party.

Case #B80-083811: C:3:2:D. In this incident, a2 husband

assaulted his wife, breaking her left cheek bone. The



victim wanted her husband charged. ' In addition, police ’

arrested the suspect to prevent a recurrence of the event.

Case #80-084035: C:1:Y:ID. The victim related that the
suspect had threatened him regarding the dropping of charges
in relation to another offence. When he would not agree
to the suspect's demands, the suspect then assaulted him.
Case #80-084499: C:2:Y:ID. In this case, a bus driver had
‘been boﬁhered by the susvect in the past. In this incldent,
the suspect became iqfuriated'When the bug driver ;equested
?o see his bus pass. The suspect then puached the bus
. dr?ver in the face. A check of ?Qe suspect's past, revealed’

a' previous assault charge.

Case #80-08557L: C:1:X:ID. The.suspect, claiming that

the bus driver had closed the door of the bus on his foot

as he was é;tering the bus, shoved his transfer into the bus
driver's face, and then punched him.

.Case #80-088186: <C:3:X:I0. Sgveral witnesses saw the
suspect assault the victim, duridg which, the victim
sustained a broken hip. Qne of %he witnesses held the

suspect until police arrived. The suspect was escorted to

a police éell.
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Case #80-089523: C:3:X:D. During a baéketball game, the
victim was punched iﬁ”tpe jaw by a player on the opposing
team. The complainant, the victim's father, definitely
wanted the matter ?o pfoceed by way of charge. Several
witnesses #fated tﬁat the punch was not warranted. The.

suspect was photographed- and fingerprinted. -

Case #80-091553: C:3:X:ID. The victim claims that he
attémpted to tell the suspect that he was mistakenly

entering the ladies washroom. Taking offence to this, )

" the suspect then assaulted the victim. ‘He was later conveyed

to the police station.

3]
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THESIS SUMMARY: THE USE OF DISCRETION 3Y THE OTTAXA POL

FORCZ IN RTLATION TO CASES OF ASSAULT CAUSING 30DILY HARM.

@illiam R. Penney, Department of Criminology, Universiiy of-

The study examined cases of assault causing bodily .

harm, dealt with bv the Ottawa Policé Force, during the
neriod, 3eptember 1, 1979, t; ~eorua*y 29, -1980. Its
nurpose was to determine whefher the police forward every
violation of the criminal law which comes to ‘thelr attention,

to the prosecution level c¢f the criminal justice aysuem, or

the interacting factors of each case, and consequently

erform a screening function of their own. If the peolice

do

[

(2) the vpolice control the zateway of the criminal justice

system, (b) they determine the material the remainder of the
criminal justice system will expend-its enerzies on, and (¢)
theyywill play a role in determining who 'the crimimal’ w;ll

oe.

A case-Dy-case analysls of ilncidents pertaining to
assaull causing bodily harm, reveals that the police do
exefcise their discretion in relation to gssault causing
bodily harm offences. Although there was a total of 124

ttawa

n-reality exercise theilr discretion, the implications are:
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cases of assault caus:.nb bodily harm *eco*ded by the vpolide

as occurring durlng the stated  time perlod, five of thesew
cases were xmmedlately excluded from the znalysis, becaus;

they contained multiple offences which occurred “spontaneously,
and which, therefore, might have had a bearing on_ *tX& outcome
of the case. Thirty-seven cases were classified as

‘unfounded', that is, the police do not believe that crime f
has occurred, or was attempted. 1In theée cases, the police
exercise their diséreéion and judge-that they are not empowered
to react as prescribed by law. Sixteen cases were classified.

as ‘'unsolved', that i1s, the police were unable to loczte a2

suspect from the description or the detalils, provided by
the victim. Having to classify a case as unsolved, reveals
that the police operate under a sitrict budget. Heavy case 4

—
loads, and competing demands on the police officer's *ime,

e

do not allow him to spend zan excessive amount of tinme
attempting to solve a single case. Thirty-itwo cases were
qléssified as 'cleared otherwlise'. An analysis of these cases
reveals that the police will not lay a charge when there are
indicétions that the victim and the offender will be able to

A8

resolve the matter on their own. Indications, such as a

7

close or prior relationship, providing the participants a

basis on which to begin a resolution of the dispute, the

victim's preference for. leniency, '%her\expresgly or implied/,

indicating that the problen.has been resolved, or a minor

Y



3

[P

éégree of injury to the viectim, so that there is no need on
the part of the victiﬁ to seek revenge, provide the police
with an indication that the incident is,not likely to recur,
'and that further intervention by the criminal'justice systen
is therefore not required. In 3% cases, there was a chérge .
laid. A charge will be laid when it is indibatgd to police
that the victim and the oifender are pfobably not able to
resolve the dispute between them. A‘seriddg_degree of

injury to the victim, indicating that he might seek revenge,

\‘.
or relationship between the victim and the offender, on

S \l"\_
which they could base a reconciliatlon, and an implied or”

e

no pr

expressed desire-on the part of the victim that a charge be
N - - ! - /- - Ll ' . -

-laid, meaning that the dispute has not been resclved, are
indications o police that the offence might recur, and they
therefore lay & charge, activating the mechanism of the

entire criminal justice .system.

-3

his analysis Jf the exercise of discretion by-the
p&lice réveals_thatwthey have a peéce keeping role when 1t
comes to cases of assault causing bodily ha2rm. Cases which
are exceptlons to this role,.indicate that the police
‘operate under legal and finanﬁial limitations. It also
iﬁdicates‘thaﬁ the police play a role in determing who 'the

eriminal’ will be.





