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; .
build up the Kingdom of _God.\\Vithin the Church, the bishops have their special

&

role, as do religious by the dedication of their lives thfough vows and by the
charism particular to‘ their. own congregation. As the document says: "...
everything will progress better if they are deeply convinced of the necessity aﬁd of
the nature and importance of such cooperatiory of mutual trust, of respect for the

role of each individual, of mutual consultation in determining and organizing
~

. undertakings on every level,"26

1
The document is not, in the strict sense, a legal text. It contains nothing

L)
different from the norms set up in Council documents and directives. What is new
is the tone of the document. It is "spiritual, pastoral and humane rather than

juridical."27 Thus, it re-emphasises the doctrinal ecclesial foundations of éutho}ii:y

found in Vatican Il documents.28

r

26 Ibid., conclusion, p. 339,

27 E. Gambari, "How .to read Mutuae Relationes", in Supplement to

Doctrine and Life, 19, no. 81(1979), p. 24. This whole article repays study since, as .
well as summarising the document, it sets out clearly the consequent obligations of
bishops and religious. o w

.28 It bas seemed wiser not to interrupt this discussi%n of the mutual
relations between bishops and religious as contained in the previous pages, although
Mutuae Relationes appeared at a much later date. Before leaving this section,
mention should be made of a short decree which appeared in 1970 on the subject of
confession for religious: Dum_Canonicarum. (cf. footnote 28, p. 47).. By this
decree, CIC {1917), canon 876 was suspended so that women religious and novices
might make their confession to any priest in the locality who had faculties. The
Ordinary was to judge whether a request for an ordinary confessor was justified.
He was asked to choose confessors carefully and was given the freedom to
determine factors of age, term of office and number, having consulted the
comfhunity concerned. . . . )

Thus, in tRis document, as in others, the bishop was reminded of his duties
towards religious, in keeping with their own right to consideration and dialogue in
what concerned them intimately, ‘ Lo e

E

&
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B

2. The Exercise of [nternal Authority

The exercise of internal authority rests with chapters and superiors and
these will be treated separately but it might not be out of place to devote a few

comments to the nature of religious authority.

a) Nature of Religious Authority

The fact that Vatican II laid so much stress on the Church as the People
of God immediately gives the Church a "community" coﬁtext. We cannot speak of
the members of the Church in isolation, but in relation to one another. Inevitably,
in such a.contexf, there has to be caring for the other person, a service of the
other. Increasingly, as our. understandi'ng Qﬁ-{authority has developed, it has be;en

seen primarily as a service,

The author or source of kall authority is God himseif. As man; God lived
on this earfh in‘thg person‘ of Christ. So, whenever we want to understand the
nature of autﬁority, we must look at Christ. There is no doubt that a study of the
go§pe.ls will reveal that before Christ gave authority to His Church, He showed how’
it should be eicercised. Ehe sublime example of Jesus' desire to show His authority
in service was when He washed the feet of His disciples at the last supper (In.

13:12-17).29 The kingly role of the leader of the People of God in the Old

~ 29 Cf. L. Boisvert, "The Nature of Religious Autfority", in Review for
Religious, 24(1965), pp. 35-38, for a useful exposition on the biblical foundations of
authority. AL >

w
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&

‘Testament was primarily one of service So, the idea that authority is essentially

service is very old.. As Gambari pomts out, for centun&e the Pope has used the
title "Servant of the servants of God n30 .

'I'He religious commuriity is no ordinary corﬁmunity. 'It is not just a social
grouping like a sports club, but is somethmg sp1r1tual and mystical. It is true that,
like any organisation, it has to have some structure and rules, yet, because it is of
divir‘pgrigin, it goes far beyond the juridical aspect.. It is hard td legislate for a
spirit of faith, and yet each person who exercises authority and each person v{ho
receives from authority, has to be aware that thelbasis for action is belief in the
God who shares his authority with mankind, -0

Religious superiors and organisms, such as chapters, share in the authority
of Christ according to the specifications of common law and the constitutions.
They exist to be the bindingl force in their communities and. to mediate the
authority of Christ and his Churcﬁ. Faﬂiel; Ggfnbari gives three purposes and aims

of authority in religious life: the first task of authority is to lead religious to

holiness; secondly, authority is a unifier and animator of the group which looks to it

for the fulfilment of theological rather than juridical needs; thirdly, authority is

needed to coordinate the apostolate of the group which is sanctioned by the--

mandate of the Church.31

" 30 E. Gambarl, Unfoldmg the Mystery of the Rehglous Life, p. 185

314b1d,p137 S
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thhout true authority in’a group, it would be no exaggeratlon to say that

+ there would be chaos. or dictatorship. It is also true that too great a display of

authority would likewise be detrimental because such an extreme could only spell

authoritarianism and rigidity which have ng place in service. Whatever ‘doed not
promote the life of the group should be abandoned. This is not to say that mistakes
will never be made. As Father Ladislas Orsy points out, religious superiors do not

Teceive infallibility on their appointment.32 But, wherever both superiors and

members understand the true nature of authbrity as something existing within the

" context of faith, faults can be overcome and more suitable structures formed to

suppoft the good of the group.

Since we are dealing, in this paper, with religious women in apostolic
institutes, authority in their religious' communities is expressed-in terms of what

used to be called "dominative power" which is governing power, distinct from the

jurisdiction in which the exempt institutes shared according to the teaching of the

1917 Code. The constitutions and directives of each institute, in addition to the -

/]
common law, set out how the governing power is exermsed Not all aspects of the

/

T )

power reside in the same person or groups. Normative powg:r which is the ability to
make rules will be the task of the chapter; executive power is usually in the hands
of the superiors.33‘ The details of the different powers will vary acdofding to law

and constitutions. ‘What will remain constant is the necessity of authority so that

32' L. Orsy, "Government in Religious Life", in Supplement .to the Way,
2(1966), p. 93.

_ 33 Cfi. E. Gambari, op. ¢it., pp. 189-190, where he also speaks of judicial,
coercive and administrative powers..

e
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the rights of all are protected. That the essence of authority is service is well

’

expressed by Pope Paul VI in Evangelica Testifieati0°

Exercxsmg authority in the midst of your brethren means, therefore, being
their servants, in accordance with the example of him who "gave life as a
ransom for many™... authority and obedience are exercised in the service
of the -common good as two_complementary aspects of the same
participation in Christ's offering. : '

b) The General Chapter.

* .
‘ s

The chapter is an"authoritative body which rriay exist at any level in a

congregauon. -All congregatons are obliged to. have a general chapter; but often

. there is ‘also one at the provincial level " At the local level chapters are usually

'found only in monaﬁtef‘es or similar communities. ‘At whatever level 1t exists, the

chapter acts in a collegial manner; that is, every member has equal authority and

even the superior general is obliged to follow decisions taken-by the group.

. . - -

a 'I'he word "chapter" is 1tself an- 1nterest1ng term, especxally in view of the -

new emphams on part1<:1pat10n. -T he word is denved from the Latin "caput",

- meaning "head" and is itself.found as " gitulum" in I..'atin. French has the term

"chapltre", which, in addition to meamng "chapter" as referred to a book, can be

used for the top of a pillar.. These words all pomt to the supremacy of the "general

t:hapter" as the highest’ authonty in an mstxtute while in session, The term has

hallowed connotatlons also when used of the Cathedral chapter which is a
I

N

Bﬁ'ﬂ, no. 2%, pp. 691-692.
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descendant of the monastic chai)ter and a’reminder that the cathedral was often, .

the abbey church or entrusted to the monks..

However, the' powers of chapters are not equal. The general chapter
whlle in sessmn is the hxghest authority in ‘the mstltute. It has the power to elect
the principal members of government, to make laws for the whole institute, to
propose cy!titutions or changes in them after due eoﬁsultaﬁop and to deal with
matters which affect ‘the life of the whole congr;g'ation. "The provincial chapter
rﬁay make rules according to the provisions of the constitutions, but this chapter
does not receive special attention in the comi‘no_n law. 'While all chapters have
authority, this authori;y is rather limited with regard to provihdal and-local

.

Chaptei's.

' Chapters have been a feature of religious life from the earliest days. In
'theory, they have always been regarded as collegial bodies, representative of the
congregatxon at whatever level they are called, Vatican II has not changed this in
pr1nc1ple. But there seem to be three ‘major points connected w1th lthe Council's
dehberanons on -chapters which arise from the conciliar texts and subsequent
ﬁt’“documents. The first was a cell to genuine: representatioh at c_habters, the.second
was the injunction to call a si)ecial-generalrcha}pter which could be extended, ard

the third was to give extensive powers to the general chapter. We shall treat ea¢h

of these points separately. . - . .
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i) ‘Representation o

.The heightened aware ss-of co-responsibility. generated-r b; the IVatican
C;Juncil is seen in the Coungil's’ call- to insﬁtut-&q ‘t'o ensure that the members of a -
. chapter are truly representative of the institute or province concerned. Perfectae
. | Caritatis in no. & reminds religious that: -f'effécﬂve renewal jmd right a;léptation
cannot be achieved save with the cooperation of all the members of an
~ institute."33 In no. 14, it further specifies that “nchapters and councils should
faithfully discharge the role committed to them in goverhméﬁt and, each of tﬁem
in its own way, shoulfi give ex\pression to the in\;olvement and concern of all the

-

members of the community for the good of the whole."36

-

: Ecclesiae Sanctae repeats these general instructions when it calls for a
. /‘ .-- -
special general chapter in each institute for the purpose of renewal and adaptation:,

/ , " The cooperation of all superiors and subjects is necessary for the renewal
of their own religious lives, for the preparation of the spirit which should
animate the chapters, for the accomplishment of their task, and for the
faithful observance of the laws and norms laid down by the chapters. «~ In
preparation for this chapter, the general council must arrange, by some
suitable means, for an ample and free consultation of all the subjets.37

. Ecclesiae Sanctae makes it clear that adequate representation and collaboration -

are not limited to the workings of the particular renewal chapter, but are to be the

policy in the future: o

" 35 PC, no. 4, p. 613.
36 Ibid., no. 14, p. 620.
37 ES, no. 2,'p. 625.
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The mode of government should be such that chapters and councits should
express, each one at its own level, the involvement and concern of all the
members of the community for. the good of the whole (PC, no. ‘14). This

ill be the case, especially, if the members have a real and effective part
An the choice of chapter and council officials... suitable renewal cannot be
achieved.once for all: it needs to be fostered continyally, with the help of
the fervor 6;[ members and the solicitude of chapters and superiors. v

‘ . . . -

One otHe? document deserves to be mentioned in this context. It is a létter

, concerning constitutions addressed to superioressgS general of all rehglous

institutes by the secretary of the Sacred Congregation for Religious and Secular

Institutes. Under "government", we jread: “Pr_"évision should be made for the

- collaboration of the members of the institute and for‘adequate representation."39

It can be seen, then, that, in h%wzth nts teaching on participation in the
hfe of the Church, the Vatican Councﬂ has clearly expressed the right of every

religious to be consulted about chapter agendas and bé adequately represented at

- -
-

the chapters. ?

Vg

ii) Special General Chapter

. ¢

The call to renewal and adaptation by the Council was no ordinary
injunction. It was contained in a context of a radical re-thinking in all areas of the
Jy ‘ .

Church's life and it demanded a concerted response. It would involve, for religious,

a close look at tftlei;?'. way of life as expressed in the constitutions, so that these
: el s

38 Ibid., nos. 18-19, p. 628, (emphasis added).’

39 Sacred Congregation for Religious and Secular Institutes (hereafter
abbreviated to SCRIS), "Modifications of Constitutions", private letter to superiors
general of religious institutes, July 10, 1972, m CLD, VII, p. 480.

-y
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. ! _
would be up-dated or changed to harmonise with new trends and needs in the

v,

Church and in the wo’n‘@./ The means to do this was a special generatl chapter.

1

.

-

Ecclesiae Sanct#®, in 1966, obliged each institute to summon a special

éeneral chapter within the following two years or, at most three years. The
ordinary generé,l chapter fould be used or the congr'egatio‘n could decide to hold an
.extraordinary one. Furtherimore, this special chapter couldrbe‘divided into two
se.ss-ions,_;i_rovided that not more than a year elapsed between the two sessions and

the chapter itself had agreed to this by-a secret vote ¥0
' 4

Provision had to be ‘made for ample consultation beforehand I_and for
thorough preparatory study so that the draft documentf given to the capitulants
would be well thought-out and lead to effective decisions.*! An important facet of
this special ch;pter was its power to allow experimentation. This meant that
articles of the constitutions which did not go against the purpose, nature\and
character of the institute might be altered temporarily, on an experiment;;.! basis.
Even experiments contrary to common .law undertaken seriously and prudently
would be given authorisation by the Holy See as the need ar;osé. The experiments
were perr.r';itted to continue until the next ordinary gen'eral chapter and that

chapter couid prolong them till the following one.

40 ES, no. 3, p. 625.

41 Ibid., no. 4, p. 625.
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There is no doubt that this prescription of the Councu had far-reaching
results. . The fact that a special general chapter was ordered, highlighted the
urgency of renewa.l and gave to ail ,rehgxous dehberatxons an impetus which might,

otherwise, not have been so forthcommg The Instruction, Renovationis Causam,

owed much to the research undertaken in con]unctlon with the special general -

chapter 82" Now, almost twenty years after Ecclesiae Sanctae, religious are still

grapphng with constitutions, trying to prepare a definitive document in a world

which is constantly changing. The consolidation which Ecclesiae Sanctae foresaw
for an earlier date, is st.ill in process. Perhaps this is as it should be. The special
general chapter should not have been seen as an end in itself, but as an 1nstrument
for on-gomg renewal and ever-deepemng commitment of religious to the growth of

the kmgdom As Ecclesiae Sanctae states: "The task of general chapters is not

limited to making laws; they should also foster spmtual and ‘apostolic v1tahty "3

N

iii) Faculties granted to the General Chapter

Renovationis_Causam is the post-conciliar document which greatly

extended the powers of the General Chapter. This-document dealt primal;ily with

formation, and many of its articles in practice rendered certain canons of the 1917

.

r

Code obsolete.

42 RC, introduction, p. 635.
43 ES_;;! no. 1, p. 625.

>
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The easiest approach might be to follow the document in its development
to see wher:e changes occur#% No. 4 allowed the chapter, to deliberate and
legislate concerning the minimum age of postulants and novices.#3 No. 12 a.ilowed
for the adaptation of the postulancy in those institutes where it was obliga;to‘ry."‘6
- A new -requirement of no. 12 was that a period of probation had to be introduced if
previously non-existent and the chapter was to decide th.e form and length of
such.* No. 16, i, suspeﬁded CIC (1917), canon 554 § | by giving permission to the
general chapter to lay down directives conce'rning the setting up of a novitiate,
instead of reserving this to the Holy See as was the case for poﬁtifical institutes, 38 -
No. 22 was a rad'ical modification of CIC (1917), canon 556 52 since it allowed the
_chapter to give general principles‘ about the absence of novices from the novitiate
for a period of less than three months.%? No. 23, i, permitted the general éhapter,
" by way of expe%iment and with a two-thirds majority, to sanctioﬁ periods of
formative actw:ty for n?v1ces outside of the nov1t1ate house. It could make
stipulations regarding the'nature of this activity. 50 No. 27 again suspended CIC

(1917), canon 558 by allowing the chapter, in congregations where different

categories of members existed, to determine in the constitutions the conditions for

44 See "Index of Faculties" provided by J. Walsh and P. Molinari at the
end of their commentary on RC in SApplement to the Way, 7(1969), pp. 168-171.

45 -RC, no. &, pp. 639-640.

46 Ibid., no. 12, p. 645.
47 Ibid., no. 12, p. 6t5.
48 Ibid., no. 16, i, p. 647,
49 Ibid., no. 22, p. 648,
50 Ibid., no. 23, i, p. 649.
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transfer from one category to another.’] No, 28 changed Cl(? (1917), canon 564 § ]
by allowing greater contact betweén novices and professed religious. The chapter
was 1o deci‘de how this_ couldAbe done.J2 No. 29, i, élso broadened the scope of the
Code, this time in ‘C!C (1517), canon 565 §3, so that certain studies -could be
permitted or even- prescribed duri;'ng the period of novitiate for the good of the
novices.53 No. 33 allowed the. chapter to. decide on the dress of novices and

candidates, thus changing CIC (1917), canon 557 which required the novices to

dress in the habit of the institute.’* No. 34, ii, introduced a major change into

r'eligious life by allowing the chapter to permit, after a two-thirds majority, the
making of promises rather than vows, during the period of temporary commitment.

With this permission, came the freedom to decide on”how the promises would be

applied.35 No. 35, ii, g8e the chapter the faculty to determine the duration and

structure of the immediate preparation for final profession.® No. 36 granted
authorisation to decide on the details and implications of the period of temporary

commitment,?” Finally, no. 37 empowered the chapter to decide on the length of

the period of temporary commitment, provided that it was not less than three

1

years nor more than nine.J8

51 Ibid., no. 27, p. 650, , "
52 Ibid., no. 28, p. 650. ‘

53 Ilbid., no. 29, p. 651,

54 1Ibid., no. 33, p. 653.

55 Ibid., no. 34, ii, p. 653.

56 Ibid., no. 35, ii, p. 633. rd

57 1Ibid., no. 36, pp. 653-654.

58 Ibid., no. 37, p. 654, ‘ '

e —————am o —
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" These articles, as can be readily seen, increased the power of the general

chapter. Most of them found their way into the Code promulgated; in'1983.59 They

-

are part of the over-all renewal called for by the Council.

One further f_ac-ulty should be‘ fnentio?ed to complete thiS section. On
June 4, 1970, the Sacred Congregation for Religious and Secular Institutes issued a
decree that changed CIC (1917), canon 494 § 1. Institutes of pontifical right were
henceforth permitted to unite existiﬂng provinces or modify their boundaries,
establish new provinces or suppress existing provinces, without\Fecoufse to the
Holy See. The Holy See reserved the right to the initial division into provinces and
for the total suppression of provinces. The general chapter was instructed to
establish norms to be observed in the erection and modification of ﬁrovinces and

these were to be inserted in the constitutions.60

The Council's approach to chapters is consonant with its strong emphasis

(%4

on collegiality and co-responsibility. The effect was to give a congregation more

responsibility for its own affairs. This is seen.in the detailed instructions just

outlined in Renovationis Causam. It can also be observed with regard to all

chapters when giving instructions which call for more dialogue between members

59 One that was not retained in the revised Code of Canon-Law was no.

34; the revised Code did not sanction promises as a form of temporary commitment
for religious.

60 SCRIS, "Faculties granted to Religious Institutes", June &, 1970, in
CLD, VI, p. 80, (original in AAS, 62(1970), pp. 549-550)..
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of an institute and for a deeper level of inter-personal relationships.61

c) iors
When speaking of superiors, one can distinguish between what they are
and what they do. For this reason‘, the nature of their authority will be considered

first and then the faculties they possess. . ' N ‘ Y

i) Authority of Superiors

For the most part, the conciliar and post-conciliar documients do not

~ differentiate between the levels of superiors. They are more concerned with the

way any superior exercises authority. Exceptions to this are found in Religionum

Laicaliumé2 and Renovationis Causam, bbth of which are concerned with, among

‘other things, faculties of superiors general and major superiors and will be dealt

R

61 B, Frison has a very interesting article called "Renewal of Religious"
in Studra Canonica, 1{1967), pp. 45-78. The section on the general chapter, pp.' 54-
77, is particularly informative since it develops in great detail many of the
implications of the new legislation. :

62 SCRIS, "Religionum Laicalium" (Faculties of Superiors General - of
Pontifical Lay Religious Institutes), May 31, 1966 in CLD, VI, pp. 153-156.
(Henceforth referred to as RL.) (Original in AAS, 59(1967), pp. 362-364.) The same
faculties were repeated for pontifical institutes of religious women in mission
territories by the Sacred Congregation for the Evangelisation of *Peoples, on
September 7, 1967. This document may be found in CLD, VII, pp. 72-74 (private).

. With regard to Oriental Religious, the Sacred Congregation for the Oriental

Churches issued a decree for them on June 27, 1972, which extended various
faculties, with suitable accommodation to Oriental Law. This document can be
found in CLD, VII, pp. 19-24, (original in AAS, 64(1972), pp. 738-743)..
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A i'eligious superior possesses authority through legitimate appointment or
election. She receives it irorn the Church, to be exercised in relation to a portion
of the People of God comm:tted ‘to her. It.is Eersonal to her and the Church has

always held that, even though the supenor may make decisions after consultation,

i

she retains her power to decide, except in very clearly defined situations which are &

provided for m general or particular law. She is the recipient of the obedlence of
those who are committed to her, but her authority is not dependent on their
obedience, It EXIStS as a share of Ehnst‘s authority received from the Church. Au
of this is tradmonal teachmg. and the Vatican Council has changed nothmg w1th
‘respect to the rlght to exercise personal authonty. But the renewed conscxousness
of each person's dignity as a human being and her right to partlupate in all that
affects her hfe, inevitably affects the style of authonty Human dignity and co-
x

responsibility leave no place for authoritarianism which often characterised the

past and has not totally deserted the present.
s

\

Surprisingly ‘'enough, Lumen Gentium says nothing about religious
superiors, even in the section devoted to religious. It speaks of the hierarchy's role
in approving institutes and constitutions,83 but says nothing of the euperior's duty
to promote observance of the rules approvecl. There is only a reference in no. 42
to the fact that, by the vow of obedience, religious "subject therdelves to man for

the Iove of God."6% We have to look at the documents more specifically addressed

to rehglous to find out what the Councnl said.,

63 LG, no. 45, p. 405. %

64 Ibid., no. 42, pp. 401-402.

Y
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. In no. 2 of Perfectae Caritatis, there is laid on institutes (ard presumably
on supericrs), the duty of seeing that .

their members have a proper understanding of men, of the conditions of
the times and af the needs of the Church, this to the end that, making
- wise judgments about the contemporary world in the light of faith, and
burning with apostolic zeal, they may be able to help men more
_effectively.65 *

JNo. 3 also implies that superiors are responsible for life conditions which
correspond to the ﬁeeds, both of the members themselves and &f the ;'nilieu in
which they live.66 Superiors ‘are-specifically mentioned in no. % as haiving tht; duty,
"in matters which concern the destiny of the entire institute,” th "find appropriate

means of consulting their subjects afid (they) should listen to them."67

No. 12 introduces a more personal note into the duties of superi{s'. They

L)
are reminded that chastity is more securely preserved if the general atmosphere is

one of affection.68 No. 14 reminds superiors that they are responsible to God for.

the care of their members: "They should be docile ‘to God's will in performing the
task laid upon them and should exercise authority in a spirit of service of the
brethren, thus giving expression to God's love for them."6? Having asked superiors
to realise that the people committed to them are sons and daughters of ng,

deserving of respect as human persons, the Council requests them to "listen to

65 PC, no. 2, pp. 612-613. et
66 Ibid., no. 3, p. 613.

€/ Ibid,, no. 4, p. 613, |

68 Ibid., no. 12, p. 617.

69 Ibid,, no. 14, p. 619.

e

oy 2’\"



EXTERNAL AND INTERNAL AUTHORITY - VATICAN O 96

- their subjects willingly (and to) promote cooperation between them for the good of

the institute and of the Church."70 At the end of this sentence it adds: "retaining

however their own authority to decide and to prescribe what is to be done."71 Thus,

it is clear that the Council recognises personal authority as co-existing with

participation. It is unnecessary to go into further details about what was said

. earlier, with reference to obedience.”2 The tone of the decree is one of brotherly

love and co-operation in religious life, as is revealed in no. 15 whichr speaks in such

terms as:

‘24 prayer émd the sharing of the same spirit,

- religious, as membérs of Christ, should live together as brothers and
should give pride of place to one another in esteem,

- carrying one another's burdens,‘

- true family |

- love of God poured into their hearts

- bond A -

- unity’3 .

The spirit of Perfectae Caritatis is one of love between superiors and members/4

and the document spells out the duty to allow for ample and effective participation

>\

~ = 70 Ibid., no. 14, pp. 619-620. -

-

71 Ibid., no. 14, p. 620, (emphasis added).
: .
72 Cf. section on obedience, supra, pp. 54-59.

.73 PC no. 15, p. 620.
@ 4. E§, no. 2, p. 625.
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of all in chapters.73 An interesting addition in no. 18 is the injunction to apply the

-principle of subsidiarity so that uﬁnecessary recourse to -higher authority is

avoided.76

Turning to Evangelica Testificatio, Pope Paul VI's Apostolic Exhortation

on the Renewal of Religious Life, dated June 21, 1971, there is no doubt that this

document is primarily doctrinal and inspirational. The whole. orieﬁtation of the life

of the religious is towards God, who is loved and served in the other members and

in ali persons. It is within this framework that the authority of the superior is
situated, as a role of service: "Exercising authority in the midst of your brethreq is
therefore being their servants, in accordance with the example of him who gave
'his life as a ransom for many' "7 The ‘Po,p'e,_,in this Exhortation, points out the
complementarity of authority and obedi'.enf:e. For the superior, this means "serving

in their brothers the design of the Father's love (and) awakening in the community

" the certainties of faith which must be their guide."”8 The superior must help an

individual, in fraternal dialogue, search out the will of God, while, in community
decisions, she should be attentive to the voice of all.7? There is a paragraph on
situations where the . SUp m/r‘s authority may be in confhct with the conscience of

the religious and the mmer is asked to understand the wider view which the

75 Ibid., no. 18, p. 628.
76 Ibid., no. 18, p. 628.
77 ET, no. 24, p. 691.
78 Ibid., no. 25, p. 692,
79 Ibid., no. 25, p. 692; '
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superior may have and the. fact that, ‘ultimately, .the superior has the right of

decision where there is no manifest sin.3¢ So, it can be seen in this document too,

that the personal authority of the superior is never in question.

It seems that this teaching on the personal authority of the superior has
not been clearly understood or followed because there are several replies to be

found in Canon Law Digest and Review for Religious which try to make the

position clearer. Some of these can 111ustrate the point. A _private reply of the
Sacred Congregatlon for Rehgmus and Secular Inst1tutes, dated October 5, 1969,
says that the office of superior cannot be dlspensed with in the government of local
houses (PC, no. 14), but supedors should be careful to listen, discuss and consult in
their communities. The constitutions are allowed to determine when the" local
superior needs the cohsent of her council.3! | In another reply, dated April 16, 1970,
the Sacred Congregation for Religious and Secular Institutes says:
relationships between religious and _superiors are such as.to be
unobtainable except in dealing with an individual person duly invested
© with authority. Such personal relationships could hardly be realised where
a senate, an assembly, or any other group of this kind replaced the
superior. In addition, we cannot lose sight of the role of the superior as
_spiritual leader and not as a simple admmlstrator 32

A decree of the Sacred Congregation for Religious and Secular Institutes, entitled

Experimenta Circa, dated February 2, 1972, forbids an exclusive form of

government for a whole religious institute or province or individual house, in which

80 Ibid., no. 28, pp. 693-694.
» 81 CLD, VI, p. 467 (private).

82 CLD, VIII, pp. 329-330 (private),
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the superior, if there is one, is merely an executor. The superiors must possess

_personal authority but be open to legitimate consultation and take cognisance of
any limitations imposed by common and particular law83 The phrase "if there is
one" alludes to the fact that some communities even abolished the role of superior
especially at the local level. The question‘of correspondence of members comes up
in 'a private reply from the .Sacred Congregation“ for Religious and Secular
Institutes, gated July 2, 1971, where it is remarked that the superibr should use Her
"right of vigilance with prudence and when jusf .reasons so* dictate,"8% Anothér
private reply of the Sacred Congre'gation for Religious and Secular Institu.tes, dated
April 21, 1972, states that sisters are to render an account of ex-penses to the
competent superior. They are aiso told that, while mutual help is a good thing, the
role of the superior is 'indispenséble.35 In a reply to superiors general on
g.onstitutions, dated July 10, 1972, the Sacred Congregation for Religious and
Secular Institutes declared that superiors cannot totally abdicate their authority
with respect to recreation, vacations, visits and f:c:\rrespondence.s_6 Finally, in a

series called "Canon L’.aw for Reli'gious after Vatican II;', Fathér J.F. Gallen, §8.3.,

quotes two private replies from the Sacred Congregation for Religious and Secular

83 SCRIS, Decree "Experimenta Circa", (Form of Ordinary Government,
Secularized Rellgxous Men and Ecclesiastical Offices), February 2, 1972, in CLD,
VII, pp. 484-485, (original in AAS, 64(1972), pp. 393-394).

84 SCRIS, "Observations on Acts of a Special General Chapter", July 2,

1971, in CLD, VII, p. 333 (private).

-

85 M.J. Dinn, Louise Tessier, Erma Courneene, Canonical Documentation
on Consecrated Life, (1963-1976), p. 371.

86 SCRIS, "Modification of Congtitutions", July 10, 1972, in CLD, .VII,
p. 481 (private). .
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Institutes. The first is dated April 21, 1975 and concerns small communities,
satellite and fraternities: o
«. every community must necessarily have a superior, recognised as _
such. In both the satellite communities and fraternities, mentioned in this
directive, there is-a superior to whom the group is responsible, but this
superior is not resident with the actual group. If the group in the satellite
community numbers more than two or three, it would be advisable to have
a delegate of the local superior in charge. Also, it would be prudent for .
the provincial to depute someone to resoresent her in the fraternity,
generally someone suggested by the group.87
The second is dated September 15, 1977:
The sister is first of all responsible to the superior. Paragraph 3 brings
“} out the personal authority of the superior but paragraph 5 again
emphasizes accountability to total and local communities for personal
choices. While it is true that there should be cooperation with the
community, obedience on the part of the sister to her superior has an even
greater importance. ‘
It will be noticed that in these replies, the latest of which dates from 1977, there is
no doubt in the mind of the Sacred Congregation. for Religious and Secular
Institutes that, in spite of encouragement to participate actively in community
concerns, the superior still holds a very important place in religious life, In no way
can her personal authority be weakened or ignored. There is never any suggestion
that her authority comes to her directly from the community. As Father Gallen
sums it up: "The source of the authority of all these is canon ;{,aw and the

constitutions, not the mandate of any religious community-or chapter."§9

3
.87 J.F. Gallen, "Canon Law for Religious after Vatican II", in Review for
Religious, 36(1977), p. 142,

88 Id,, "Canon Law for Religious a"f.ter Vatican 1", in Review for
Religious, 38{1979), p. 57.

.89 Id., "Questions and Answers", in Review for Religious, 38(1979),

p. U66.
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Before leaving these documents and the question of superiors, we could

mention in passing that both Perfectae Caritatis and Ecclesiae Sanctae éncourage

the formfation of conferences of major superiors and cooperation a;gon'g different

| congregations and with the Roman Congre:ga'cions.‘jo While, in these bodies, ;ﬁ\

is no question of the exercise of religious authority as such, their influence on

religious life should not be taken lightly.

ii) Faculties of the Superior General and of other Major Superiors

-There was a significant increase in the number of faculties accorded

genefa.l superiors and other major superiors through the documents Religionum

Laicalium?] and Renovationis Causam.92 Some faculties required the consent of

the relevant council.

a a2 .
90 PC, no. 23, p. 622; ES, nos. 42, 43, p. 633.

91 RL, in CLD, VI, pp. 153-156. This decree, with one exception, was the
same as the Pontifical Rescript, Cum_Admotae, given to Superiors General of
Clerical Institutes of Pontifical Right, on November 6, 1964 and to be found in
CLD, VI, pp. 147-152, (original in AAS, 59(1967), pp. 374-378). The exception
concerned no. 14 of Cum Admotae. Here, the superior general, with the consent of
the council, could grant secularisation which ipso iure included a dispensation of
vows, to 2 member in temporary profession. No. 3 of RL required the superior or
superioress general to approach the local Ordinary of the member for this -
secularization. SCRIS reviewed no. 3-and issued a decree on November 27, 1969,
which allowed the superior or superioress general, with the consent of the Council,
to give secularisation with ipso iure dispensation from temporary vows. This
decree may be found in CLD, VI, p. 77, (original in AAS, 61(1969), pp. 738-740).
Cf. footnote 62 p. 93 with reference to faculties concerning congregations subject
to the Sacred Congregation for the Evangelisation of Peoples and the Sacred
Congregation for Oriental Congregations. :

92 RC, pp. 634-655.
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Turning first to Religionum Laicalium, we should note that the document

was addressed to the superiors general {or those who legitimately succeeded fhem
according to the constitutions or replaced them) of lay institutes of pontifical
right, both men and women. All of the follo\i/ing faculties required the.consent. of
the council. No. | allowed the superior general to dispénse candidates from the
impediment of} illegitimacy provided they were not I:;orn of a sacrilegious or
adulterous union.93 No. 2 concerned the alienation of property -and tﬁe contracting
of debts up to the amount proposed by the Cor;ference of Bishops and approved by
the Holy See.?* No. 4 concerned absence from the re?ligious house which could be
perrjhitted for a y:aar, for a just cau‘se, or beyond a year, for reasons of health,
st_udy‘or apostolate, according to norms-of con.‘lmor1 and particular law. This
F'aculty could be subdelegated to other major ‘superiors who might use it only with
the consent of their own councils.?3 No. 5 allowed the superior general to giv;e‘
permission to a simply professed religious to give away goods belonging to that
person's patrimony, provided the cause  justified it. The faculty could be
subdelegated to a major superior who might use it only with the consent of her
council.?6 No. 6 allowed the superior general to subdéle’gate to the major éuperior
(who did not need the consent of her own council) the faculty of perfnittin§ a

member to change her- will.97 No. 7 allowed the transfer of a novitiate, either

93 RL, no. 1, p. 154.

9% Ibid., no. 2, p. 154,

95 Ibid., no. 4, p. 154,

96 Ibid., no. 5, pp. 154-155.

97 Ibid., no. 6, p. 155."



faic)

EXTERNAL AND INTERNAL AUTHORITY - VATICAN I 103
permanen‘tly or temporarily, provided the interested Ordmanes—uﬁe;e informed and
norms of law had been observed.98 No. 8 allowed for the confirmation in office of

a local superior for a third term of three years, after consultation with the local

Ordinary.99

There were two articles which did not require the consent of the council.

No. 3 allowed the superior general to approach the local Ordiriary of a petitioner

- . da
for a dispensation from temporary vows, if the person had requested it.100 No. 6

allowed the superior general to give permission to a member to change her will, 101

With regard to Renovationis Causam, the following faculties which .

3
)a

concerned formation, required the consent of the general council. Nea.' 16, 1,
suspended CIC (1917), canon 554 § 1 by giving the superior general permission to
establish a ?ovitiate or allow someone else to do so. She was allowed te determine
the character and pattern of life in the novitiate and could also decide in which

particular house the novitiate would be located.102 No. 17 suspended CIC (1917),

canon' 554 ‘;§2_.by allowing the establishment of several novitiates in the same

—

98 Ibid., no. 7, p. 155. ' ) / .
99 Ibid., no. 8, p. 155.

100 Ibid., no. 3, p. 154. As stated in footnote no. 91, supra, p. 10!, a

_ Decree of SCRIS, dated November 27, 1969, in CLD, VII, p. 77, allowad Superiors

General with the consent of the Councxl to authonse religious in temporary VOWS
to leave the institute. Dispensation is granted by law.

101 Ibid,, no. 6, p. 155. Cf. footnote no. 66 conc?'erning extension of fchese
faculties to mission territories.

102 RG, no. 16, i, p. 647.
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province, after consultation with the appropriate provincial superior.103 No, 19
provided for a novicé, by way of exception, to make her novitiate cutside the
novitiate house, in another house and under fhe guidance of an experienced
religious. This permission was ‘previously dnly given by special .indult and
rarely. 104 No. 38, i, allowed the superior general to take back, without the
obligation of repeating the novitiate, a person who had legi-timately left, either
through dispensation from temporary vows or at the expiry of temporary
commitment. This permission forfherly required a special dispensatioﬁ.lw No. 111,
vi, allowed for the convocation ol\the special general chapter to imp!e}nent the

norms of Renovationis Causam. This article also allowed the superior general to

make use of the faculties given in Renovationis Causam until the next ordinary or
extraordinary chapter was in session.106 No, I, iv, gave all the above pnoyers to
the person legitimately appointed to replace the superior general by reasoen of

death or incapacity.107

The following faculties were given to the superior génerjal and did not
require the consent of the council. No. 16, ii contained a change from CIC (1917),
canon 356 since it allowed the superior general to permit the community of novices

to reside in another house of the institute for certain periods when this would be

103 Ibid., no. 17, p. 647.
1048 Ibid., no. 19, p. 648.
- 105 Ibid;, no. 38, i, p. 654, _

106 Ibid., III, vi, p. 655. < ..

107 Ibid,, 0, iv, p. 655.
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beneficial for their formation.108 No. 18 allowed for the insertion of the novitiate

community- into another community when the former was so small that genuine
Y

experience of community life would be impossible. The superior general had to

ensure that the receiving community would further and support the development of -

the novices, 109 No. 38, ii gave the superior general the right to extend the period

of probation beyond what was envisaged by Renovationis Causam, in the case of a

person who returned to the institute after legitimately leaving.!10 Should the

superior general die or become incapacitated, the above powers would also be held

by her successor.111

The following faculties were given to major superiors-who did not require

the consent of their councils. No. 20 said that for a good reason, they could allow

first profeésion to be ‘made outside the novitiate house.!12 No. 22, ii was a radical

modification of CIC (1917), canon 556 §. 2 since in allowed the major superior, after
consultation with the Director of novices for each case, to decide whetﬁer and for
hdw long the absence of a novice for less than three months should be made up.113
Ne. 23, i allowed for the éstab[ishment of apostolic periods outside the novitiate, if

these had been approﬁed by the general chapter and the Director of novices

. 108 Ibid., no. 16, ii, p. 647.
109 _M, no. 18, p. 64&.»
110 Ibid., no. 38, ii, p. 656.
111 Ibid., I, iv, p. 655.

112 Ibid., no. 20, p. 648.
113 1bid., no. 22, ii, p; 648, .

>
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considered them beneficial.l1# Finally, no. 26 was new, allowing for first

profession to be brought forward, but by no more than fifteen days.}15

One can notice in these documents an_attempt to respect the person by
- providing a suitable formation at th‘e rate and in the place which will most help the
individual. There was'an accent on suppor!‘for building up a gf:nuine community
for novices. There was also the provision for individuals to return to an institute if .

they had left legitimately. What was encouraging in Renovationis Causam was that

the Sacred Congregation for Religious and Secular Institutes listened to appeals of
corlgregations for Ian update on formation. What was disappointing was that in none
of the docunents treated did we find any alternative life styles suggested. It was
clear that the model wés still the traditional one. However, it is not the place of
law to introduce something whiguglﬂgt a lived expe"rfence so we can only conclude
that in these years, experimentaﬁon was still in early stages and had not impinged
on the deliberations of the Sacred Congregation for Religious and Secular Institutes
to any great extent. An interesting feature was that none of the legislation really
touched the local community leveg_;"- this was probably a good thing because it left
ample room for development and experimentation without undue’restraint. One

. could argue that limits might be better, but again, good law proceeds from life.
. 1

114 Cf. also footnote no. 91 supra, p. 101."~

115 Ibid., no. 26, p. 650.
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d) Councils and Assemblies

There was np attempt in the Vatican II documents to define the nature of |
a coqnc_il or any—( other assembly. It was taken for granted th_at councils form pért.
of the strl.Jéture of government. With regard to other groupings, which could be
call;:d "assemblies", whether these are at the general, provincial or local levels,
. there are no instructions as suéh but these bodies are implied by the requirements

of the documents. The—nee? for consultation on a wide scale Anevitably demands

the coming together of groups outside the chapter stricture. How else could

congregations fulfil the call of Eéclesiae Sanctae for realistic preparation for

chapters: "This will be the case, especially, if the members have a real and

effective part in the choice of chapter and council officials.'!l“l_6 The ye‘ars since
. the Council have seen the emergence of non-legislative groups for purposes of
discussion as well as for the building up of more open relationships. On July 10,
1972, the Sacred Congregation for Religious and Secular Institutes showe.d that it
was aware of enlarged or extended councils as wéll- as the possibility that all in a
small community could form_ thé couﬁcil, while, in a larger community, apart from
the normal council, there cc‘auld. be some structufe which would allow the whole
community to dialogue together on what concerned the whole éroup. The Sacred
Congregation for' Religious and Secular Institutes pointed out that where there was
an enlarged géneral council, the powers given to 1’t sf}ould be\clearly detel:mined
and it v.;as not to interfere with the legislative and executive functions of the

general council properly so called.117

116 ES, no. 18, p. 628, (emphasis added).

117 SCRIS, "Medification of Constitutions", July 10, 1972, in CLD, VII, p.
430 (private). . , -
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‘The council is not a legislative body; it assists the superior at arriving at:

_ v
decisions. The importance of this function is stressed in the norms found in

Religionufn Laicalium and Renovationis Causam.q!__ls .

Perfectae Caritatis, in no. 14, asks the chapters and councils to

"discharge faithfully the role committed to them in government and, each in its
own way, to give expression to the involvernent and concern of all the members of

the community for the good of the whole.119 Ecclesiae Sanctae, in no. 4,

commits to the general council, the provisions to be made for "ample.and. free

consultation of all the subjects."120 No. 7 is rather important since it permits the

-

general council, between the special general chapter and the next ordinary one, to
allow e:fperimentation which does not touch.the purpose, nature and character of
the institute. This would apply also to experiments cdntrary to common law,
' pfrévided the_ Holy See gave authorisation. Another modification of no. 7 is that the
genera{ chapter must set the norms for ex'perimen‘cation.121 Finally, no. 18 repeats

the injunction of Perfectae Caritatis, no. 14 to the effect that chapters and

councils are to reflect the involvement an& coﬁcern of all the members of the

community.122

118 Cf. section c), ii, supra, "Faculties of the Superior General and other
- Major Superiors," pp. 101-106. ' '

119 PC, no. 14, p. 620.
120 -ES, no. &, p. 625.
121 Ibid., nos. 6-7, p. 625.

122 Ibid., no. 18, p. 628.
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Again, as in chapter 2, it has seemed wise to quote from the Vatican II .
dqcurhents and the subsequent materia.l dependent on Vatican Il to illustrate the
intention and the thinking of the Church at that time and since. In many ways, one
could note that the material is not too abundant. But that would be to see the
Council as an end instead of a beginning. Life does not stand still and the
revolution begun by the Council will certainly provide for movement. Time will
tell whether the movement has been in the line of progress or r'i(/):ﬁ The task of the
People of God is to draw inspiration from the Council and act on it. Religious, too,

are called to the same task. The next chapter will attempt to analyse how the new

Code of 1983 has contributed to the growth of religious life.



CHAPTER IV

, v
: PIiINCIPLES OF AUTHORITY AS OUTLINED IN THE 1983 REVISED CODE
' |

&

Qur concern, in this paper, is with the exercise of authority in apostolic

- institutes of women, but before proceeding to examine the relevant canons in the

~

new Code, we need to‘give some attention 10 the preparatory work of the Code

Commission which spanned some twenty years,

a ' ’ -

1. Preparation of the New Law for Religious -

Religious occupy a specral place in the Church. They are not part of the

»

hierarchy but, rather, a sign of the mystery of the "‘Church and the kingdom which is
to come at the end of time. The new law for religious has to remain sensitive to -
the charismatic nature of religious life and atte;'npt te maintain a balance between
legitimate p‘rotec\ti‘on of rights and the encouragement of spiritual growth.
Religious life, o>f co'ur;e, cannot be taken out of context and before con@ﬂq}rmg the
special guidélines govermng the section for rel'iglous in the revision of the Code,

-

we shall look at the general preparation for the revision of the Code itself.\

-

a) Guidelines for the General Revision of the Code

"

The new Code of Canon Law cannot be seen in isolation; it was intended
to be a major product of Vatican II, an encapsulation in juridical terms of the

aggiornamento" inspired by Pope John XXIII and ﬁ‘obly pursued by Pope Paul VI
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who was often at pains to remind canonists that, unless canon law was faithful to

the inspiration of Vatican II, which was itself an attempt to re-express gospel

values, it had no place in the life of the Church. In addressing the International

Congress of Canonists on January 19, 1970, he used these words:

The Council delved more deeply into the doctrine of the Church, pointed
up the mystical aspect proper to her and so obliged the canonist to search
deeper in Sacred Scripture and theology for the reasons for his own
teaching ... In the post-conciliar period, in fidelity to the doctrinal and

. disciplinary orientation that has come out of the great synod, the Church
will seek’in herself, in her intimate and mysterious constitution, the why
and wherefore of her ancient and renewed canocnical discipline.

This seems to Us to be the new element that has now entered into the
study and formulation of canon law, something new from which the
revision of the current code springs. But, unlike almost all the great
juridical compilations -in the history of canon law, it has not been
undertaken for a mainly practical purpose — "ad communem et maxime
studentium utilitatem" — nor, as Dante hag Justinian say, "to remove
what Is excessive and useless within the ﬁework of the laws." Rather
it.is in order to derive canon law from thetvery essence of the Church of
God, for whom the new and original law, that of the Gospel, is love,
"gratia Spiritus Sancti, quae datur per fidem Christi."

These words of Pope Paul VI make clear that the new Code will indeed be
new in many senses. As he was to say later, the revised Code would be in a "style
more in ha_\rmony with the pastoral spirit of the Second Vatican Council."2 It would

' not "simply be a set of legalistic items, but rather would consist of guidelines
. ’ -
respecting the human condition and protecting persons both individually and as a

1

community. Those who were commissioned to draw up the new Code found their

—_————

! Pope Paul VI to the International Congress of Canonists, "Canon Law
Revewal in the Light of Vatican II", in The Pope Speaks, '15(1970-1971), pp. 72-73.

2 Id., to the Sacred Roman Rota, "Law at the Service of Truth", in The
Pope Speaks, 16(1971-72), p. 76.

/J( e
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starting point’in the Gospel of Christ and the teachings of the Second Vatican’

Council.3

To clarify its own thinking and provide a basis for work, the Code
Commission drew up ten principles which would govern its deliberations. These
were presented to the Synod of Bishops in October, 1967 and accepted by the
asseml-:oly.q While all the principles were important, two in particular are
especially relevant to institutes of conseereted life: the ‘application of_the
principle of subsidiarity, and the protection of the rights of Re;'sons. As will be
seen below these principles were of such importance that they were further

expanded upon and developed by the group studying the norms on consecrated life.?

b) Guidelines for the Revision of the Law for Institutes of Consecrated Life

Father Jean Beyer, one of the consultors to the Commission, in his book,

Vers un nouveau droit des instituts de vie consacrée, has given a very clear

AN
2'3 It does not seem necessary to go into details about the formation of the
Code Commission since this is fully treated in various articles and books such as:
"The New Law for Religious: Principles, Content, Evaluation”, by K. O'Rourke, in
Review for Religious, 3#(1975), pp. 23-49; Understanding the Synod, by Peter
Hebblethwaite; as well as in the official organ of the Code Commission,
Communicationes, 1(1969), pp. 1-54.

4 Cf.,, P. Hebblethwaite, Understanding the Synod, pp. 26-%1, for an
account of the presentation of the prmmples, their content and the ensumg
discussion and voting on them,

., 2 Ci., M, Said, "The Present State of the Reform of the Code", in Studia
Canonica, 3(1974), pp. 219 222 for a description*of the formation and operation of
the study group "De Institutis Perfectionis" which, henceforth will be referred to
simply as "study group". The group had originally been called "De Religiosis" but it
was realised this was too narrow a description. In fact, the eventual name for thxs
section of the Code would be "Institutes of Consecrated Life".
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exposition of the work of the study group from 1966 to 19?4.5 He points out that

in the third session, January, 1968, the group had formulated its own supplementary

. guidelines for the revision of the Code in the érea of consecrated life.” In another

work, he summarises the four main principles, as well as five secondary pnes which

are almost as important for the revision of this section of the Code.

ll

.2

u.

5.

- Juridical norms, though they do not contain the gifts and graces proper to

the consecrated life, ought nevertheless to foster the growth of this

divine vocation.

The norms ought to promote the knowledge and maintain the spirit of the
founder, and encourage fidelity to th.e spiritual heritage and the particular
constitutions of each Institute. |

Though the norms must re-affirm the constitutive principles of .this state
of liie, they must also assure that flexibility nec-essary' for adaptation to
the ct;nditions of the life and work of tht;se Institutes in the Church,

The norms must also ensure a greater parﬁcipation of the members' in the
life and government of their Institutes; they must also achieve a better
representation of the members and a better choice of superiors.

General norms should concern only those matters which are appropriate to
all; each Institute must héve the right to retain its ' own idv:entity, or

better, to become what it was in the understanding of its founder.

<

14-20.

6 Jean Beyer, Vers un nouveau droit des instituts de vie consacrée, pp.

One should also consult Communicationes; 2(1970), pp. 173-181 for a

discussion on the name of the study group, a proposed plan of the eventual 1977
Draft and the method to be followed. In Communicationes, 5(1973), pp. 47-50, and
6(1974), pp. 72-93, progress reports are given.

g

7 1. Beyer, loc. cit., pp. 22-32,

L4

et
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6. All discrimination bétween I-nstit'utes of men and women must be avoided.
Women religious have no need of a tutelage which limits their. free"
development.

7. Provision should be made in the general law for a just application of the
principle of subsidiarity, leaving to each Institute its o&: responsibility.

&, - The greatest possible harmony should be achieved between common law
and the pérticular law of each Institute, leaving .to each Instituté true
liberty for establishing norms which are suitable to its life and its work
within the limits indicated by the exigencies of cbmmon law.

9. The greatest possible respect should be accorded to the dignity of the

| human person, his rights, his personal responsibilities, and his normal
development, '.tc; enable him to achieve physical and psychological

’maturity.3

’I.'he\se principlés are remarkable for the breadth of vision contained in
them and for the freedom which is given to institutes to develop according to
accepted criteria which respect persons and structures. There can be no doubt
about the importance of the individual and,the community, shown by a recognition

of human dignity in itself and as it is expressed in structures of responsibility. The

8 Id., "Institutes of Perfection in the New Law of the Church", in
Supplement to the Way, 13(1971), p. 92 The original is set out in
Communicationes, 2(1970), pp. 170-173, and Mark Said, the Relator of the study
group, has written another commentary on them in, "The Present State of the
Reform of the Code concerning the-section De Institutis Perfectionis", in Studia
Canonica, 8(1974), pp. 213-235. Cf. also James Walsh and Lachlan Hughes, Draft
of the New Law for Institutes of Consecrated Life", in Supplement to the Way,
33(1978), pp. 15-20, and K. O'Rourke, loc. cit., pp. 24-27.
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emphasis on subsidiarity which allows for decisions to be made at the most
appropriate level, ack'nowledges that religious should be regarded as capable of

determining their own life-style and government.

Beyer remarks that the "point of departure for the study group had been

the conciliar texts'? as is evident in the guiding principles,10

Earli_er, in chapter II,11 we jdentified Vatican 11 principles w-ith fégard to

the exercise of.authority. A look at the study group's working guidelines reveals

‘that these same principles were very much in their minds. In the new law for
religious, we should also- then be able to find éanons which highlight the Vatican I

principles governing the exercise of authority and illustrate the guidelines which

the study group adopted as its own. In a very obvious way, the Vatican Il principle

of human di'gcgm and freedom finds an echo in princ;iples 6 and' 7 of the study

9 J. Beyer, "Institutes of Perfection in the New Law of the Church", in
Supplement to the Way, 13(1971), p. 91.

10 It should be pointed out that all writings on the revised Code for
Institutes of Consecrated Life, so far referred to, have been with respect to the
Draft which appeared in 1977. However, although the 1983 revised Canon shows a
major alteration in plan and many changes in canons, it would still be true to say
that the inspifation remained the same. Beyer suggests in his article "Le deuxieme
projet de droit pour la vie consacrée" in Studia Canonica, 15(1981), p. 89, that the
1983 Code does not give priority to particular Iaw but there is no reason to believe
that particular law was considered unimportant. &

Reference to the canons of the 1977 Draft will be prefaced by DC,

Schema of Canons on Institutes of Life Consecrated by Profession of the

. Evangelical Counsels, Washington, U.S. Catholic Conference, 1977, 73p. As the

version which appeared in 1980 is almost the same, at least in content, if not in
style, as the 1983 revised Code, no special abbreviation will be used.

11 Chapter 2, supra, pp. 39-72.
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group's guidelines; obedience and faith are linked with principles 1 and 2; and

participation finds its expression in numbers % and 7.

2. Implementation of Vatican Il Principles in the Revised Law for Religious

L]

" The guidelines were forfulated to direct the work; It now remains to be
seen whether the canons themselves are faithirul to the inspiration. To determine
this, we shall pfoceed to an examination of the canons which deal with authority,
grouping fhem conveniently according to the Vatican II principles.‘ If, as, we
maintgin, the new Code of Canon Law is meant to be an expression in juridical
terms, though not without theological and pastoral overtones, of Vatican II
teaching, then we should be able to find a rule of life which corresponds to the new .
insights of thaf historic Council. In addition, we should also be able to detect an
open-endedness in the canons which leaves room for development as religious strive

\

continually to meet the needs of the times.

a) The Dignity and Freedom of the Human Person

A comparison between the 1917 Code and the 1983 one reveals that the
former is more detailed in the canons on authority than in the ones on individuals.
_Obligations.séem to outweigh rights although rights are never neglected. But,
when one looks at them closely, a very strong impression arises that human dignity
and freedom were equat‘ed more with freédom of conscience and sacramental

confession than with any other aspect of a person's life. In the 1917 Code, for
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instance, there are thirteen canons devoted to confessors and chaplains;12 in the
revised Code, there are but two.l3 This is a significant shift. In the 1917 Code,
one could suspect that religious were sometimes not regarded as sufficiently

mature and responsible to order their own lives; only in matters of conscience

~ would they have inviolability. However, the canons must be placed in the context

of the time; they provided generously for the needs of religious, especially women

religious. However, in the 1983 Code, religious are treated more as whole persons

with rights which encompass the well-being of the entire person. This more .

integrated approach, with its greater emphasis on personal responsibility, obviates

the need for detailed canons.

A religious woman is a person who freely gives herself to God in a
particular institute, épproved by the Church., This is proclaimed in CIC (1983),
canon 573 and developed in CIC (1983), canon 654 which makes it clear that, by
religious profession, religious acquire rights and duties defined by law. CIC (1983),
canon 654 gives a summary of the essence of religious profession: "By religious
profession, members assume by public vow the observance of the three evangelical
counsels, are consecrated to God through the ministry of the Church and are
incorporated into the institute with rights ar;d duties defined -by law."” No such
canon existed in the 1917 _Code.' While the details of rights and duties were indeed
outlined in the previous law, no meﬁﬁon was made of the fact that religious

profession automatically bestowed these, as of right. Furthermore, the 1917 Code

v

12 CIC (1917), canons 518-530.
13 CIC (!91_7), canons 567, 630. .

s exnemigiol
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4
spoke of the "obl1gat10ns and privileges of religious"1% while the 1983 law treats of

"obligations and rights of institutes and their members. nl5

The 1983 Code has taken account of changes in society, particularly
where women are concerned, Better education, wider apostolic opportunities and
greater involvement with their own lives have made them less dependent on men
and there is little need to make special provisions for them in the Code. CI_C.
(1983), canon 606 affirms that the canons are applicable to either sex unless the
matter is obviously one that applies only to one. Itis true that there was a similar
" canon in the 1917 Code, but the wording is significantly different.16 The 1917 text
implied that the canons were designed fqr men but were applicable to women.

-

Somt.e canons of the 1917 Code are simply not répeated, such as CI(:I
(1917), canon 617 which forbade religious women to go out alone unless necessary
and CIC (1917), canon 611 which restricted correspondence. They no longer have
the same significance today.

© What are the rights which authority must respect and, in some instances,

positively promote? They could be considered in terms of admission and.

1% Title Il, Chapters I and II, CIC (1917), canons 592-625.
15 Title I, Chapter IV, CIC (1983), canons 662-672.

16 CIC (1983), canon 606 reads: "Quae de institutis vitae consecratae
eorumque sodalibus statuuntur, pari iure de utroque sexu valent, nisi ex contextu
sermonis vel ex re natura aliud constet,”"” whereas CIC (1917), canon 490 reads:
"Quae de religiosis statuuntur, etsi masculmo vocabulo expressa, valent etiam pari’
ture de mulieribus, nisi ex contextu sermonis vel ex rei natura aliud constet."
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incorporatian in an institute, spiritual and community life, apostolate within the

institute, and departui‘é and dismissal should this arise.

i) Admission and Incorporation !

CIC (1983), canon 642 acknowledges that the candidate to religious life
requires physical and psychological maturity; superiors have a corresponding
responsibility . to avoid burdening someone who lacks these qualities, with a
commitment that could prove too -onerous, The superior is allowed to obtain
assessments from ex;perts,l but never artﬁesexpense of the candidate's inviolable -
right to personal privacy. This last stipulation did not appear in the 1917 Code or
in the 1977 Draft; although it was provided that experts:could be called in, no .
-mention was made of the person's right to privacy.l7 Taken in conjunction with
CIC (1983), canon 220, CIC (1983), canon 64218 is an important'developrqent,
reminding L-l.S of the right of e;axch person to privacy, revealing only what is
~ necessary. Throughout the novitiate, the candidate is provided with training which
is designed to lead to making a free commitment to the institute. Even at this

early stage of preparation, the new Code fully admits the personal responsibility of

1

17 DC 46, p. 26.

18 CIC (1983), canon 220 reads: "Nemini licet bonam famam, quo quis
gaudet, illegitime laedere, nec ius cuiusque personae ad propriam intimitatem
tuendam violare". CIC (1983), canon 642 reads: "Superiores vigilanti cura eos
tantum admittant qui, praeter aetatem requisitam, habeant valetudinem, aptam
indolem et sufficientes maturitatis qualitates ad vitam instituti propriam
amplectendam; quae valetudo, indoles et maturitas’ comprobentur adhibitis etiam,
si opus fuerit, peritis, firmo praescripto can,220."
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éach candidate in making that choice.l9 If profession is chosen, CIC (1983), canon
654 makes clear to the novice what is being undertaken.20 On the other hand, if
separation is decided, either by the person or by the institute, CIC (1983), cémon
653 establishes that the person is freed from obligations once the step has been
taken.2l The canons, then, on admission and incorporation, highlight the respect

due to the person and the freedom to make a choice.

ii) Spiritual, Community and Apostolic Life Within the Institute

Probably one of the mostbobvious differences between the 1917 an-d the
1983 Cdde is the way the latter leads into canonical norms by prefacing them with
a pastoral or theological introduction. While not being strictly juridical, this
practice goes a long way in situating the norms in their proper perspective. Thus,
when the 1983 Code speaks of spiritual obligations, it begins by showing that a
desire to follow Christ will inevitably lead the religious to perform certain

- things.22 CIC (1983), canons 663 and 664 outline a course of spiritual exercises

19 CIC (1983), canon 652 § 3: "Novitii, propriae responsabilitatis conscii,
ita cum magistro suo active collaborent ut gratiae divinae vocationis fideliter
respondeant.”

20 CIC (1983), canon 654: "Professione religiosa sodales tria consilia
evangelica observanda voto publico assumunt, Deo per Ecclesiae ministerium
consecrantur et instituto incorporantur cum iuribus et officiis iure definitis.”

21 CIC (1983), canhon 653: §1, "Novitius institutum libere deserere
potest; competens autem instituti auctoritas potest eumn dimittere. :
§ 2. Exacto novitiatu, si idoneus iudicetur, novitius ad professionem temporarium
admittatur, secus dimittatur; si dubium supersit de eius idoneitate, potest
probationis tempus a Superiore maiore ad normam iuris proprii, non tamen ultra sex
menses prorogari.” ‘

22 CIC (1983), canon 662: "Religiosi sequelam Christi in Evangelio

propositam et in constitutionibus proprii instituti expressam tamquam supremam
vitae regulam habeant." .
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which is sufficiently detailed to pinpoint a religious' duties while leaving due
' freedom to develop in a way most suited to each individual. The canons'appeaf to
protect the individual's right to spirituél nourishment without ma_kiﬁg uniform
provisions for all. This shows a healthy respect for differences which do not touch
the essentials. CIC (1983), canon 670 is a new point which summarises the fights of
each religious: the ir_nstitu#g,has the duty to provide all that the member requires
to fulfil the demands of the pafticular vocation,

CIC (1983), canon 630 is important since it simplifies the numerous
regulations regarding the confessions of religious,l ‘especially women religious.
Significantly, it is placed with the canons on superiors, perhaps to point out bbth
the freedom that must be ailo_wed to the individual and the care which superiors’
should use not to impose any burdens on conscience. The study group spent three
days in. 1979 discussing this one canon.23 The consultors were particularly anxious
that freedom of access to confession as well asl availability of ‘confessors, were
sufficiently provided. They were conscious of the needs of religious who were
unable to leave the house, as well as of the requirements of large communities and
houses of formation. For this reason, § 3 was added to draft canon 36. The second
sentence of § 5 concerning manifestation of conscience was also added at this time
to the draft canon, although it was but a repetition of CIC (1917), canon 530 § 1.

We must also remember in this context that Dum Canonicarum had made

significant changes in the 1917 Code, particularly with regard to women

23 Communicationes, 12(1980), pp. 161-170.
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religious.2¥ ‘An interesting feat“ure_ of this canon is that the word "sodalis" is used
throughout to signify the membe;' or subject, excep.t in § 4 when we s.uddenly find
the word "subditorum" in a sentence which uses "sodales" for the same people;
There was no explanation for this with regard either to the 1977 Draft or the 1983
Code. It may be that it slipped in because it originally appeared in CIC (1917),
canon 530. The more likely explanation, however, is that in the original draft this
sentence followed the first sentence in § 1 and instead of repeating the proper
nouns, the pronoun was used,2? so that in the separation into two paragraphs, the
cﬁange of .terﬁ went unnoticed. In 1981, the.canon again came under discussioh
when one member of the Commission wanted to nc.)te'that.the freedom allowed by
'§ 1 should be used with discretion. This suggestion was rejected because it was

deemed to be unjuridical.

With regard to other aspects of. life, the 1983 Code again respects the
individual's right concerning peltsonal préperty. CIC (1983), canon 668 z;repeats the
pi'ovisior{s of CIC (1917), canon 569, ensuring that a religious has the right to cede
the administration of property to any person chosen as administrator, as well as to
determine how the property is to be used. However, it is n?t as clear in this canon,
as it was in CIC (1917), canon 569 that a religious may inherit property after

profession and arrange for its administration and disposition. The particular law of

L

24 Dum Cancnicarum, pp. 676-677. .

25 DC 36 8§1: "Superiores sodalibus omnibus debitam agnoscant
libertatem circa Paenitentiae sacramentum et conscientiae moderamen (salva
tamen. Instituti disciplina), Districte autem vetantur eos quoquo modo inducere ad
conscientiae manifestationem sibi peragendam.," Communicationes, 12(1980),
p. 161.
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an institute may make other stipulations but normally they would not be
restrictive. The right of a member in perpetuai vows, mentioned in § 4, to

renounce ownership of goods, either partlal!y or totally, is new in the Code,
although the procedure has been 1n4pract1ce since Vatican I1.26 Tms prov1510n
responds to the need many religious felt for a more,radlcal form of poverty than
was expressed in the 1917 ’Code for religlous of simple vows. It also provides f_of

the possible alleviating of-needs of family or others,

There are three canons which could be grouped under the heading of
freedom of speech, The first, CIC (1983), canon 628, concerns the Visitator and
affirms the right of the individual religious to speak freely with this. person,

without hindrance. An interesﬁhg innovation, apart from simplification, is that the

1917 Code, in CIC (1917), canon 513 mentioned only superiors as being likely to’

interfere with freedom in this situation, while the new canon makes no distinction

between superior and member. In CIC (1983), canon 631, which is the first of three

new canons dealing with CHabters, § 3 articulates the right of each religious to send
agendé material to the general chapter, thus ensuring personal involvement in
matters of government. Finally, CIC- (19835, canon 618, which is. a welcome
departure from the 1917 Code, specié.lly mentioned the superior's duty to réverence

the human person in all contacts.

26 PC, no. 13, p. 618; ES, no. 24, p. 629; CA, no. 16, in CLD, VI, pp. 150-

151; RL, no. 5, in CLD, VI, pp. 154 155. We are, of course, referrmg to members
w1th sxrnple vows and not to those with solemn vows.
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This last canon puts into focus. the atti-tude which should prevail in
authority relationships. Members are just as responsible as superiors, even though
the manner maf vary, for the well-being of the institute. 'In another context, this
makes CIC (1983), canon 666 rather surprising, as if the person were suddenly
unable to be fully trusted: "Necessary discretion should be observed in the use of
media of communication and those things should “be avd'i.ded which are harmful to

-

the voca.tion itself and dangerous to the chastity of a consecrated per?on." It is
true tﬁ;t there are other c@oﬁs in the revised Code which deal witll1. the use of the
media in positive terms, but these i':orjmally refer to Sroadcasts or writings which
could appear to be giving an official Church position.27 In this canon, the concern
seems to be with the person as -an individual and it somehc;_w seems out of place in a

juridical context, particularly by presenting the media in a hegative context.

Mention should be made in~ this section of CIC (1983), canon 567 wﬁich
speaks of the chaplain to a religious community. This canon was removed from the
section on consecrated life and plag:gd in chapter 8 of the second part of Book II,
dealing with rectors of churches and chaplains. The community not only has a right
to be consulted in the choice of/ chaplain, but the bishc;i) may not make an
appointment without this consultation. The corj.sultation of the community is made
by the supérior who then has the right to propose some priest. However, it appears

that; provided the bishop has gone through the procedure, he would be free to make °

any appointment he wishes, With regard' to thetchaplain-himself, the canon makes

wr

f

27 E.g., CIC (1983), canons 772 § 2 and 832.”



"N

PRINCIPLES OF AUTHORITY - 1983 REVISED CODE 125

clear that his role is strictly liturgical and he is in no way empowered to interfere

in the internal government of the institute. '

’ Later, we shall be speaking of the relations between bishops and religious,
but it would be appropriate here to mention CIC (1983), canon 681 which concerns
- the apostolate of religious, The revise& Code has incorporated the norm of

Ecclesiae Sanctae, no. 30,23 which assures a' written contract to religious working

specifically for the bishop. This is alvery' definite guarantee of the respect for

rights, on both sides.

iii) Departure and Dismissal

—

*

With regard to de;')arture from an institute, CIC (1983),lcanons'687 and
692 emphasise the freedom granted from _obligations which are no longer
compatible with tl;e life of one'whé is exclaustrated or dispensed 1frcam VOWS.
These-canons are not new, but they do aéﬁnowledge the rights of the person. One
canon which is new il;l the Code is CIC (1983), canon 690 which was introduced by

Renovationis Caus_am29 and concerns the person who has legitimately left an

institute and wishes to return. In this situation, the superior general, with the
consent of the council, can allow the person to return without the oingation of
repeating the novitiate. All that<ls required is a suitable probationary period

before temporary profession is made. The superior general with the consent of the

28 ES, no. 30, p. 606.

29 RC, fo. 38, p. 654. Th;s is the opposite of CIC (1917), canon 640

which required that the novitiate be repeated.

e e -
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. W
council, also decides the length of time which should precede perpetual profession.

"This canon does not restrict the concession to those who have left after temporary

profession, as was the stipulation in Renovationis Causam; it now refers also to

those who have legitimately left after perpetual_proqusién. The canon is certainly
- one which shows considg}i&'fon for the person who wishes to return.
. .,

An interesting canon is ‘CIC (1983), t;:anon 689 which has undergone some
_ refinement. In the 1917 .Code, unspgcified ill-health was no barrier to religious
profession .unlgss it could be proved ‘that it had been fraudulently hidden before
profes:;;ion. This meant that a person in ill-health could not be prevenfed from
renewing vows and making final profeséion. There was some concern over this and
the question was discussed at various times. Indeed, on February 5, 1924, the
Sacred Congregation for Religious decreea that a person w]':t; became mentally
afflicted during the period of temporary vows had to be kept in the institute, even
although unable to renew vows or make final profe$§ion.30 ‘On December- 3, 1970,
the question came up again and the Sacred Conéregation for Reli_giou-s and Secular
Institutes decided that a person in ill-health, either from physical or mental causes,
‘whose continuance in the institute would be harmful to both parties, could be
refused admission to renewal of vow; or final profession.3! The implication appears
to have been that the person was expected to leave, although the institute might

have been bound to provide for maintenance if required. Now, CIC (1983); canon

[

30 AAS, 17(1925), p. 107.
31 Ibid.; 63(1971), pp. 318-319.
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689 § 2 speaks of "bhysical or psychic" illness32 and 53 added in 1983, makes it
qu1te tlear that a person who loses the' use of reagon during temporary vows, so
that any further commitment is 1mp0551ble, may not be dismissed. Obviously, this
is a very important protection for the member. The fact that the institute keeps
responsibility means that it must supply ' assistance, such as professional and
medical trea;.tment. There might, of course, be a problem, if the family intervened
to bring the person horﬁe. Should this happen, there would need to be some record

that the family had taken over the responsibility voluntarily,

So far, \'vé have concentrated on the dignity and freedom of each person,
but should also keei)-'i’n mind the rights of the corﬁmunity; CIC (1983), canon 686,
which did not figure in thé 1917 Code, provides for qualified exclaustration and
~ imposed exclaustratibn, for serious and grave reasons. The stipulation that charity
and equity be observed shows that this measure is one not lightly taken. In fa\ct, it
may only be imposed by the Apostohc See for ponnhcalfcongregatlons and by the.
diocesan bishop for diocesan enes. Such forced exclaustration is rr-l-ore in the nature

of a benalty and has only been applied as a remedy since about 1953 when it was

introduced by the Sacred Congregaﬂoﬁ\for R.eligious.?‘3

¥

32 Cf., Communicationes, 13(1981), p. 332, where mention is made of the
decision to use "psychic" instead of "mental".

33 For a fuller treatment of the subject, cf. A. Gutierrez,' "De
exclaustratione qualificata" in Commentarium pro Religiosis, 36(1955), pp. 374-

379, and "Exclaustratio ad nutum Sanctae Sedis" in Commentanurn pro Religiosis,
_3#(1953), pp. 336-339. :

~

—_
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The whole question of dismissal is, naturally, a delicate one. In the 1917 -

Code, the procedure was complicated, had burdensome effects and was, in a
certain way, discriminatory. There were canons for those in temporary vows,3% as
well as canons for those in perpetual vows, this latter area being subd1v1ded 1nto
- clerical non-exempt33 and exempt institutes.36 Furthermore, certain canons
applied only to men.37 The revised Code has simplified the procedure and made
“the canons applicable to all religious. Where there has to be a distinction, e.g.,

.

with regard to priests who would require laicisation, the canons state this clearly.
The changes whicﬁ have been made contribute more etficaciously to the
welfare of the individual. CIC (1983), canan 694, dealing with factors which
automatically involve dismissal, no longer includes the fugitive. This would appear
to be'treafed in CIC (1983), canon 665 § 2 which speaks of those unlawfully absent
. from the community and also in CIC (1983), ce;;lon 696 which is more explicit about

causes for dismissal than was the corresponding canon of the 1917 Code. The

change of emphasis indicates that a more pastoral attitude is appropriate to the -

situation, On the other hand, CIC (1983), canon 703 provides for the situation when
grave scandal, rather than temporary error, may be at issue.

. L]

CIC (1983), canon 696 enumerates reasons for dismissal and indicates that

even lesser causes could result in dismissal for temporarily professed religious.

34 CIC(1917), canons 647-648.
35 CIC (1917), canons 649-653.
36 CIC (1917), canons 654-668.
37 CIC(1917), canons 649-650.

\
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However, CIC (1983), canons 697 and 699 provide a uniform procedure for all. The
canons are .detailed to make sure that every opbortunity is given to the member to
hear the accusations. CIC (1983), canons 695 § 2 and 698 provide that the member
is to be made fully aware of the right of defence at all stages. A further
protection is accorded in that the decree of dismissal, when ﬁnally-r agreed upon by
the superior general and the council, must be confirmed by the ecclesiastical
authority. This is not ‘a cha‘mge‘ from the 1917 Code but it' i§ mentioned because
there was question during the deliberations of the study group, that confirmation
would no longer be required. It is obvious that the group was undecided and it
came up with two draft versions. A first version appeared in the 1980 Draft, l:;dt

the second one was retained for the law of 1983.38

Although not new, it should be .mentioned that CIC (1983), canon 703
makes sure that, even if a person has to be expel}/ed immediately from a reﬁgious

house, an official method for dismissal still has to be followed.

38 Cf., Communicationes, 13(1981), pp. 356-358 for the discussion and
the alternatives finally presented to the Code Commission. The first version reads:
§ I. "Decretum dimissionis exsecutioni mandatur tradendo sddali exemplar ipsius
decreti, in scriptis indicato, ad validitatem, iure quo ipse gaudet recurrendi, intra
decem dies a recepta notificatione, ad Sanctam Sedem. Recursus effectum habet
suspensivum, : '

§2. Si agatur de Instituto iuris dioecesani vel de monasterio de quo in can. 38 ter,
decretum exsecutioni mandari nequit nisi fuerit ab Episcopo dioecesano ubi sita est
domus confirmatum." ‘

The second version reads: "Decretum dimissionis vim non habet nisi fuerit a Sancta
Sede confirmatum, ad quam decretum ipsum et acta omnia quamprimum
transmittenda sunt. Si agatur de Instituto iuris dioecesani vel de monasterio de quo
in can. 38 ter confirmatio spectat ad Episcopum dioecesanum ubi sita est domus.
Decisio vera circa dimissionem significanda est sodali ut auctoritati confirmanti
“intra decem dies exponere possit, si velit, suas animadversiones,™ '

At the meeting of the Code Commission in October, 1981, the second
version (with slightly different wording) was accepted for inclusion in the new law,
as can be seen in CIC (1983), canon 700,
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An important provision is made in CIC (1983), canon 701 which différs
radically from CIC .(1‘917), canon 669. Now, the dismissed religious is freed, by the
law itseif, from vows as welll as rights and obligations of the religious state. When
this canon was discussed by the study group, it was agreed that to dismiss a
member who would still be bound by bonds (_\Qgc;lil-_a_) and obligations, was to impose
burdens which could only lead to a multiplication of violations and sins. Therefore,
they recommended that these of:ligations cease.39 When the canon was presented
for discussion in March, 1980, "et_vota™0 had been ‘added to "vincula".#l The
discussion on this canon really hinged on the situation of priests who might obtain a
release from vows and yet be bound to the priesthood.‘ However, the secopd
sentence of the canon now makes it clear that the priest may' not exercise his
priesthood until he has been received into a diocese, but he does not lose the
exercise of it definitively by the fact of dismissal from a religious institute. If he
wishes laicisation, he must apply for that indult. The ‘promulg_ated canon speaks
only of "vota", dropping the term "yincula".$2 It seems that since in religious
institutes, only vows are recognised as a form of commitrnent, i't was not
appropriate to retain reference \to other bonds, as had'been the case with

Renovationis Causam.#3 Yet, since the canons dealing with dismissal from secular

39 Communicationes, 5{(1973), p. 62.

40 Cf. "Canon Law and Religious Life - The Draft of the New Law for
Institutes of Consecrated Life", in Supplement to the Way, 33(1978), pp. 84-85
‘where the commentators, J. Walsh and L. Hughes do not consider these "vincula" as
vows, but merely bonds with the institute. )

41 Communicationes, 13(1981), p. 344.
82 Ibid., pp. 359-360.
43 RC, no. 34, p. 653.
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institutes®® and societies of apostolic life#3 refer to the canons on religious, the

expression "vincula et vota" might have been more appropriate to cover all

possibilities. However, it is now clear that the vows cease.

One final consideration for the &ismiésed member.is provided in CIC
(1983), canon '702 § 2 which obliges the institute to observe equity and evangelical
charity for the ibersoh," No distinction is made between male and female, in
' contrast with CIC (1915'), canon 643 § 2 which spoke only of the need to provide
adequately for the female religious who required.financial assistance. This ‘canonl

-

is, therefore, a welcome change.

In summary, then, it is readily seen that the revised Code takes a more
discerning attitude .on all aspects of a person's life in a religious institute. The
1917 Code's preoccupation with confessors as a ,way of assuring freedom of
‘conscience -has _l;rdédéned out to induae legitimate freedom in all areas of life.
The i:érson is seen as important and the religious person also has a right to all helps
to devel‘opment‘as'w'ell as a fundamental right to justice. Usually, one do.es not
advert much to rights, but when things go wrong, the quéstion becomes immediate.
This new Code shows a very real concern for religious at every stage of life. The
attitude is positive and generally free from many of ‘the negative restrictions of

the 1917 Code. There is a healthy balance between the rights of the individual and

those of the cdmmunity. It is too early yet to see how the canons will work out in

44 CIC (1983), canon 729.

45 CIC (1983), canon 746.

”~-



PRINCIPLES OF AUTHORITY - 1983 REVISED CODE . 132
practice but they do give hope, especially to women religious. They.give every
sign, both in their present form and in their orientation, of being a faithful
interpretation of Vatican II's insistence on human dignity and freedom. It would be
tot; bad ':1:f they became hidebound by narrow restrictions simply because some
aspect of religious life was not specifically mentioned. 'Théy must be taken in the
context of the 1980s when religious are to be accapted fqlly as aduits like other
members of the Church, and not considered as "minors" as was the case in the 1917

- Code (CIC (1917), canon 501).

One matter which could be interpreted in two ways is the situation with

regard to the confirmation of decrees of departure and dismissal. CIC (1983),
canons 691 and 700 require that the ecclesiastical authority confirm these décrees;
otherwise they do not have the force of law. In effect, .then, the decisién to leave,
on the part of a perpetually professed member, or to dismiss a member, on the part
of the Superiof general and council, may be taken within the\mstitqte but ifhas to
be ratified by the competent ecclesiastical authority, Father Jean Beyer has some
useful comments to contribute on this question. He maintains that confirmation is
unhelpft.;l because, apart from the inevitable delay which could be seen as impeding
justice, a decision by the ecclesiastical authority removes one instance of appeal.
-In otr;ef words, a decision made by the institute is subject of recourse to the Sacred
Congregation for Religious and Secular Institutes and then, if appropriate, to the

Apostolic -Signatura.#6 However, one could argue the opposite way and say that

46 Jean Beyer, "Le deuxiéme projet de droit pour la vie consacrée", in
Studia Canonica, 15(1981), pp. 110 and 113. On p. 110, he regrets that
confirmation is necessary for an indult of departure and he rejoices, on p. 113,
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the confirmation is analogous to a recourse since, presumably, confirmation is not
inevitable, Certainly, the need for confirmation indicates the serious nature of the

question. No doubt it will be one which canonists will keep on discussing.

In a recent article, Father Ladi'.slas Orsy evaluates the new Code, and,
with regard to institutes of consecrated life, comments that they "have greatér
freedom to determine their own life."47 He- points out also that the "new code
goes further than any earlier canonical document in stating and defining the
fundamental rights of all who belong to the Church.%8 However, he demonstrates
that the Code does not always provide adequate avenues of appee_u for lay people
whose rights may have been violated.#? It would be true to say though, that
religious are more fortunate since theirl' structures even provide for recourse.

s .

b) Obedience and Faith o \

When we look at the elements of obedience and faith in religious life, as
outlined in the 1983 Code, we make .some. startling discoveries. " There is little

similarity with the 1917 Code where there were no canons defining obedience,?0

that it is not'necessary for a decree of dismissal. This was written before the 1983
Code made confirmation necessary for both.

47 L. Orsy, "The Church's New Laws", in The Tablet, 237(1983), p. 422,
48 1bid., p. 4i6. ; :
49 Ibid., p. 446. o

50 There was no definition of chastity, either. With regard to poverty,
there was more because other elements such as property, wills, etc., entered into
account.
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nor definitions or descriptibns of religious life beyond CIC (;917), canon 487 which
was strictiy a juridical statement, accurate as befits a code of law, but rather
soulless,?! Now, in the neﬁ.r Code, at the beginning of the section on consecrated
‘life, we find a series of canons, CIC (1983), canons 573-5‘78, priﬁﬁril_y concerned
with the theological basis of this form of life. These canons -establish that
consecrated life is, first of all, a life of faith. It. is characterised by the profession
of the evangelical counsels in a stable form of living, especially dedicated to the
growth of the kingdom. These canons emphasise the gift of consecration and its
place in the life of the Church. This very strong insistence on the faith dimension
is re-emphasised in CIC (1983), canon 607 which treats specifically of religious life.
These canons are not only new? but they alj;o mark a decided departure&f'rom the
strictly juridical format. They were included only with difficulty. Some of the
Code consultors protested that they had no place in a code of law because of their
markedly doctrinal content. However, the new ideas prevailed.32 Originally, CIC
(1983), canr;n 607 § 1 was on its own but by uniting the next canon as 8§ 2 and 3, the
doctrinal and juridical elements are more unified." In the discussién period, wdrgis
like "abnegatio"” and "holocaustum" were proposed for the canon.. Fortunately,
these terms, which have a distinctly negative connotation in the modern world,

were replaced by "donatio” and "sacrificium" which are more meaningful.3>

-

51 CIC (1917), canon 487: "Status religiosus seu stabilis in communi
vivendi - modus, quo fideles, praeter communia praecepta, evangelica quoque
consilia servanda per vota obedientiae, castitatis et paupertatis suscipiunt, ab
omnibus in honore habendus est," -

52 Cf., Communicationes, 11(1979), pp. 337-338 for some discussion on
this canon. - . :

53 Ibid., pp. 344-346.
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One might be inclined at first sight to agree that these canons are rather
out of place in a juridical text,’.bu_t the importance of their inclusion can be seen,in
the context of obedience and aut'horify. Religious life could be considered by some
simply as a busi_nes;s concern, with structures designed for maxir‘:\um eff-iciency and
profit. The fact'that the Code .itself, before making any reference to structures,
situates religious life in the mystery of the ' Church, highlights its spiritual ‘
foundations and provides a rationale for the dedication involved in the profession-of
VOWS, common life and the apogstolate.:

————

We are now in a better position to appreciate the definition of obedience

which appears in the Code for the first time.3% CIC (1983), canon 601 also raised
some opposition though, as indeed had the definitions of the other vows, because it
is -hot strictly juridical. But, in general, it was felt that, while not absolutely

" necessary, a rationale for the vows- would be helpful,55 . This canon shows the .

influence of Perfectae Caritatis, no. 11456 by situating obedience in a context of
2
faith and love; it might have been better theologically had the submission of the

will been directed to God rather than to superiors; but canonically, the formulation

54 Cf., Commentarium pro Religiosis, 48(1967), pp. 228-230. The Union
of Superiors General (male) requested that the evangelical counsels be defined in
the Code. The canon on obediénce, CIC (1583), canon 601, reads: Evangelicum
oboedientiae consiliurn, spiritu fidei et amoris in sequela Christi usque ad mortem -
oboedientis susceptum, obligat ad submissionem voluntatis erga “legitimos
Superiores, vices Dei gerentes, cum secundum proprias constitutiones praecipiunt.

55 Cf., Relatio complectens synthesim animadversionum ab em. mis
atque exc. mis patribus commissionis ad novissimum schema codicis iuris canonici
exhibitarum, cum responsionibus a secretaria et consultoribus datis, p. 140. This is
© the report prepared for the October, 1981 meeting of the Code Commission and .
will henceforth be referred to as "Relatio, 1981".

56 PC, no. 14, p. 619.
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can be understood. There is a subtle but important distinction between submitting

one's will to someone and obeying that person.

‘ However;, there are still certain real problems with this canon. It is one
_ thing fo situate a juridical principle in a doctrinal context, but quite another to
. make an ideél, theological value the object of a cano-n, thus imposing what could be
an insuperable burden on many. The Code is not the place to explain the
ramifications of submission of the will to another person; yet this is a principle

which requires explanation. Indeed, Perfectae Caritatis, no. 14 spoke of the

" dedication of one's will to God which religious expressed by "subjecting themselves
in faith to those who hold God's place, their superi_ors."57 This was a careful way
of framing the concept because the Vatican Il document presupposed deppendence
on theological treatiseonr a much fuller treatment, although the b;sic ideas were
developed in the Council documents. But a Code which is binding cannot afford to
be obscure on so vital an issue. The constitutions of many religious institutes
contain the sentence that the members, by the vow of obedience, promise "to obey -
the legitimate superiors according to the constitutions." This is a much clearer and
more accurate statement and is the minimum expected of religious; if they can
also submit their wills, so much the better. But, a person can obey willingly yet
not agree with what is commanded. That is difficgl_t enough; but to do ‘violence to
one's will is another matter and it does not seem to be-within the scope of a Code

2

of law to require this.

57 Ibid.
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The Code Commission'took‘ considerable time to formulate this canon and

a look at the various versions presented makes for interesting study. In the‘ first
version, we find that religious are "always |;repared to seek, not their own will but
the will of the Father who has called and sent them." This is a fine expression of
the life of obedience. The next paragraph, however, speaks of "humble submission
to the will of their superiors (holding the place of God) according to the norms of
(proper) law" and of cé—operation \gith them, "by an active and responsible
submission in pe_rfprrniﬁg their duties and carrying out their undertakings."?8 Here

the emphasis is on the importance of the will of the superior.

An alternative version of §'2'again tended to give the impression that the
will of God resides, at least partially, in superiors who are more able than their
subjects._59 None of this paragraph subsequgntly formed part of the canon although
some consultors favoured it. Others expressed their approval of § 1 because it

centred on the obedience of Christ.
!

58 Cf., Communicationes, 11(1979), p. 314: §1. "Donum divinum quod
sodales Institutorum vitae consecratae conservandum acceperunt et missio ad quam
adimplendam a Spiritu Sancto assumpti sunt omnes humanas vires humanamque
sapientiam transcendunt. Christum Dominum sequentes qui venit ut faceret
voluntatem Patris et, formam servi accipiens, ex iis quae passus est didicit
oboedientiam, semper parati sint non suam quaerere voluntatem sed Patris qui eos
vocavit et misit." o
§2. "Consilium namque evangelicum oboedientiae exigit ut sodales in spiritu fidei
et amoris erga Dei voluntatem Superioribus suis, (Dei vices gerentibus), ad normam
iuris (proprii) humile praestent obsequium, activa atque responsabili submissione
cum eis cooperantes in muneribus obeundis et in inceptis suscipiendis."

59 Ibid,, §2: "Consilium namque evangelicum oboedientiae exigit ut
sodales continuo probent quid sit beneplacitum Deo et, propriae infirmitatis
conscil, in spiritu fidei et amoris eius voluntate ducantur, quam in Superioribus (Dei
vices gerentibus), in Ecclesiae et propriis legibus et in cotidianis rerum adiunctis
detegere satagant,"
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Yet another version made it quite clear that two things were demanded by

obedience: the submission of the will to legitimate superiors and the observance of
‘the rules of the institute.60 This is a dangerous imposition .if the will of the

superior with regard to the constitutions is different from the expression of the

rules of the institutes. The ambiguity of the sentence was noted by the study group -

because there was an unanimous vote to exclude the phrase "obligat ad

observantiam regula\rum."(’l

e

Another version appeared to be contradictory to the role of a code of law.

It more or less Edndemned itself by the phrase "... going beyond mere precept in

the matter of perfection ...”2 The law does not have the right to oblige beyond
precept. However,"in‘the second part of this version, we find a more acceptable
formula which actually sbeaks of religious who "oblige themselves (in a spirit of
faith and love towards the will of God) to obey their superiors who hold the place

of God, by an active and responsible submission to them ..."63 This formula is much

60 Ibid.,, p. 316: ‘“Evangelicum oboedientiae consilium, centrum vitae
Christo usque ad mortem oboedienti consecratae, praeterquam ad (obsequxum)
_submissionem voluntatis activam et responsibilem erga legitimos Superiores, vices
Dei gerentes, secundym propnas Constitutiones praecipientes obligat ad
observantiam regularum/Instituti in spiritu fidei et amoris." .

-

61 Ibid., p. 321.

62 Ibid., p. 316: "Sodales per professionem oboedientiae, sese homini
propter Deum in re perfectionis ultra mensuram praecepti subiciunt, ut Christo
oboedienti sese plenius conforment, qui venit ut faceret voluntat?gx Patris et
formam servi accepit."

63 Ibid., P- 316: "Per vinculum oboedientiae evangelicae sese obligant (in
spiritu fidei et amoris erga Dei voluntatem) ad oboediendum suis Superioribus vices
Dei gerentibus, activa et responsabili submissione cum eis cooperantes in
muneribus obeundis et inceptis suscipiendis, ad normam Constigtionum,"

{ . | :
N\

"4
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more juridical in form and in obligation. It outlines quite clearly the motive and

the minim igation. The group voted not to use the phrase "activam et

responsabilem", but four abstentions suggest that the issue still remained unclear.

Finally, the text which is now CIC (1983), canon 601 was approved. Two

comments should be made about this wording. The first is that, in the final vote,’

"constitutiones" was approved rather than "ius Ergggum“, presumably to indicate
7.that the superior's mandate is contained flrmly within the const1tut10ns
themselves.6% The second comment is that the phrase "holding the place of Qod"
aroused some discussion. It was pointed out that, although the phrase appears in

Perfectae Caritaj:is, no. 14,65 it does not figure in the later Evangelica

Testificatio. There was some discussion on the phrase and it was decided to leave
it in because it was traditional in religious life.66 This appears {to be an
unfortunate decision, precisely because - tradition has tended to equate ‘the
superior's holding the place of God with _th? superior's expressing the will of God.
' Since CIC (1983), canon 613 indicates that a superio‘r receives authority from God,

through the Church, it would have been better to omit the ambiguous phrase in CIC

- {1983), canon 601 since it needs an expl&non which has not been provided.

It can be seen that the passage to the formulation of CIC (1983), canon

601 was not smooth and the result is not altogether“fynate. The very part which

64 Ibid., p. 321.
. 65 PC, no. 14, p. 619.

66 Communicationes, 11(1979), pp. 317-318. . -
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.should be clear, the canonical obligation, remains clouded and this can only be a
disservice to the religious for whom it was framed. CIC (1983), canon 662 goes
some way to redressing the ba,lance.t;y alleging that the highest rule of the
religious is the following of Chrisf, put forth in the gospel and expressed in the
v .
constitutions of the institute. It is regre'ttable; that the vow of obedience is not so
) clearly expressed. One cannot help wishing thalf some of Kar] Rahner's words, su::h
\ . -
as the following, had figured in the final formula, since they express so precisely
the meaning of obedience:
Religious obedience should by no means be considered primarily as
obedience to individua! commands, nor is it even the abstract notion of a
general readiness to fulfil such commands. Primarily, it is the permanent
binding of oneself to a definite mode of life — to life with God within the
framework of the Church ... :
Whence it immediately follows that the proper and essential object of
- religious obedience is an abiding way of life according to the evangelical
¢ counsels «; Thus it is that obedience is always specified with reference
to-the constitutions of the given Order and the superior can gnly command
within the framework determined by the constitutions.67
- Before leaving the question oLf ﬁdlence, it should be mentioned that CIC
(1983) canon 590 deals with obedience to the Pope. The first paragraph, though
implicit in practice, is new 'in the Code. .1It affirms that all institutes of
consecrated life are subject to the Supreme Pontiff. The second paragrapﬁ r:epeats
CIC (1917), canon 499 § | in reasserting that individual members are bound by
obedience to obey the Supreme Pontiff as their highest superior. There was some

discussion about the necessity for two paragraphs, but Cardinal Felici pointed out

that the first dealt with the.juridical person whereas the second spoke of the

67 K. Rahner, "Reflections on Obedience", in Cross Currents, 10(1960),
pp. 370-371.
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.pf}ysical person.,68 Two members of the Commission expressed surprise that the
Pope should be referred to as the "highest superior", sihce he is not of the same
order as a religious superi;:r, but the phrase remained since it was,considered a
classical canonical norm.69

Inevitably, one is left with mi);ed feelings concerning the expressidn of
obedience in the Code. The great attention given to the context of the vows is
very good. It is also important to strgss that religious live in a community of faith
whose values transcend the merely n'iaterial; this has been beautifully presented.
But the definition of qbediéncej itself seems somewhat inadequate.  Although
Vatican II took a rather traditional and narrow view of obedience, it had some very
positive modern orientations which were influenced by the revival of scriptural

2

search for the will of God as expressed In Evangelica

studies. This “gfigoach is not fully reproduced in the canon on obedience.
common

Something abo
Testificatio, no. 25, could have been added: " ... authority and individual liberty

go together in thecfulfilment of God's will which is sought fraternally through a

trustful dialogue between the superior and his brother, in the case of a personal

situation or through a general agreement regarding what concerns the whole
community."70 The canon could have included the notion of searching for the will

of God, which, ultimately, comes to be contained in the constitutions as the

community's best expression of the will of God at that time, It is in virtue of these

- E . , b

-

68 Communicationes, 11(1979), p. 62.

69 Relatio, 1981, p. 137.

70 ET, no. 25, p. 692.
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>

constitutions that the mem‘ber obeys the super1or, the guardian of the %onstltutmns

and the one whose first duty is to’ challenge the member to fldehty to the mmaj

commitment. However, whether one states this explicitly or not in the Code, the

PR

canon should contain the clear statement that, by obedience, the member qbeys

legitimate superiors according to the norms of the constitutions.71 It would not be
: e

surprising if further"élarification of this canon were required of the Holy See in the

near future.

W

In coriclusion, one could well apply to CIC (1983), canon 601 what was

written of draft canon 96:72

It would be helpful if something were said here about the nature of

religious obedience as a unitive factor in community. As stated, it could

only perpetuate the 'two-class' notion that many religious have ‘concerning

the whole area of authonty and obedience, since no mention is made of

the fact that superiors, too, have made profession of evangelical
" obedience. It may also be worth stressing that this counsel, like the
- others, is a divine charism. 73 . ‘

. “
o

.71 It is interesting to note that SCRIS in its document of May 31, 1983,
"Essential “‘Elements in the Church's Teaching on Religious Life as applied to
Institutes dedicated to works of the Apostolate”, in Origins, 13(1983), pp. 133-142,
states on p. 135, "The religious is pledged to obey the dlrectwes of lawful superiors.
according to the constitutions of the Institute and further accepts a particular
obedience to the Holy Father in virtue of the vow of obedience.” This clear
staterment would have made a better canon.

72 DC 96: "Oboedientiae \ad exemplum Christi professio plenam Dei
voluntatis dedicationem secumfert in submissione Moderatoribus, Dei vices
gerentibus, praestanda in spiritu fidei et amoris secundum determinationem iuris
universalis et Constitutionum." .

73 1. Walsh and L. Hughes, loc. cit., p. 93.
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c) Participation

i

Aithouéh, in the past, cﬁaptgrs exiéted in religi?us il:lstitﬁtes, we would be
justified in maintaining that the genuine participation --of all is a relatively new
phenomenon in some forms 6f‘ l.'eligious life, 'I;_h.ta r'nost that sisters of perhabs
twenty years agtl) would remember would be fillihg in a ballot form for 'delegat'es to
the provir;cial chapter and listening to a circular letter or other material giving
information about what happened at’ the general chapter. As far a.s. actually
contributing to it, most wo'uld have regaréied it as the field of those "higher“-up on
the authority ladder. Since then, radical changes have taken place.' Now, every
sister has the right and duty to be involved with policies and decisions which affect
her own life and that of the -congrégation at every level. As was developeq in

chapter 2, the inspiration for this involvement was Vatican II's teaching.74

That the Code Commission took Vatican II injunctions seriously, is evident
in the revised canons. In the 1917 Code, there was no mention of participation
beyonc{ the"stipulations on elections and the fact that chapters and councils
existed. In the 1983 Code, tﬁere is an article containing three ;::anbns devoted
solely to chapters.and other gatherings.”> This would indicate clearly that the
involvement of all n@mbers of ‘a c.ommunity is sdmething to be taken seriously. It

is tantamount to saying that there must be involvement.

74 E.g., PC, no. 4, p. 613; nos. 14-15, pp. 619-620.
75 Article 2, "Chapters", CIC (1983), canons 631-633,

e ———

e

A
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- CIC (1983), canon 631 estab-.li‘s‘i’les that the general chapter is the supreme
autho;ity in an institufi and requirés that it be truly representative of the entire .
institute, so that 1t is indeed a sign of unity in love. Its duties are defined as:

- protecting the particular charism of tﬁe institute,

- promoting updated renewal according to this.cﬁarism,

- electing 'l;he supreme moderator,

- treating 'maj(')r business matters,

- drawing up norms which all are obliged to c;bey.
Contributions to the deliberations of the general chapter mayh'f)e sent by any
individual member, community or province. These provisions show that members
need to contribute personally and be informed of each other's contributions,
because what comes from the general chapter forms part of the rule of life of the
institute, i.e., the will of God as it is ré?éaled, however imperfectly, for that

institute,

CIC (1983), canon 632 allows for the existence of other chapters and
assemblies but leaves the details to particular law. In fact, with regard to chépters
and other gatherings, the particular law should make clear rules about procedures,
composition, etc. It is important to understand that the principle of participation
iswvital to religious life. CIC (1983), canon 633 returns to this themie, stressing that
all these structures should express the concern and participation of all members for.

b .,

the good of the entire institute or community.

It will be&hat these canons, after establishing the necessity of

hayihg chapters and assemblies, and outlining their purpose in general, wiéely leave

a
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_ jﬁrther details to particular law; .They state a principle, but its development
' --depends on the character and purpose of the institute itself, as is suggested in CIC
| (1983), canon 633. T'rlmis is a wisg move because an important factof in renewal is

theweturn to sound traditions in an institute, prec:luding unifc;rmity of structures.
Particular law, then, has the responsibility to work out structures of participation
in line with its own éharism. At the same time, it is important, as CIC (1983),
canon 633 provides, to observe a certain discretion, not multiplying such organisms

needlessly.

__/

o PR

-~

Although these c;anpﬁs are the most evident statements on participation,
they aré not the only ones. CIC (1983), canon 602 could well be regarded as a basic
canon for understanding the emphasi§ on unity and involvement in chapters, etc.,
since it speaks of the fraternal life of the community which produces a family in
_ Cl{rist and helps to develop a spirit of mutual love, support and reconciliation. CIC
(‘1 983), canon 618 enjoins on tﬁé supefior the necessity to listen willingly to the
members of the community, an‘c‘I. CIC (1983), canon 567 demandﬁ that they be
consultéd when there is a question of the appointment ¢f a chaplain. These two

canons which have particular relevance in the local community, would not have 2

£

L ) 1

found their plac&in law fifty years ago.
. |
With regard to elections, which are obviously participative, the general

norms on any election are to be followed unless provided otherwise.”6 ‘Particular

-

law may modify certain aspects of these laws, e.g., with regard to the majority

76 CIC (1983), canons 164-179.
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required, but CIC (1983), canon 626 legislates against abyses in elections and
provides that each person is to be entirely free in the voting. In 1981, it was

proposed that the ‘words "sive directe sive indirecte" be removed because they

seemed to forbid discussion in a spirit of p;'ayer, but this was rejected. The
Consultors did not wish to prevent seeking of information; what was to 'be.av'oided
was pressure in casting votes.”7 The revised Code in CIC (1983), canon 625 §3 -
speaks of the additional possibility of holding elections for superiors, other than the
genet"al superior who must be elected. Where elections are not held, theh suitable
consultation Is to take place. " Thus, whatever the manner- of providing for

superiors, some form of participation is required.

This question of participation by all members in the life of an institute
has significant implications. Not only is input into discussion called for, but
responsibility for implementation is also required. Participation can lead to

greater asceticism but it should be an acceptable discipline because it is arrived at

‘through the common search for the will of God. The document issued by the

Sacred Cbngregatioq for Religious and Secular Institutes on May 31, /1983,

expresses this syccinctly: "As a sigﬁ of unity in charity, the celebration of a
general chapter should be a moment of grace and of the action of the Holy Spirit ir-l
an institute. It should be a joyful,'lpaschal and ecclesial experience which benefits
the’ institute itself and also the whole Church.78 To realise this. goal, the

structures of a particular institute shoul—cibe.‘ suited to it. The study group's

77 Relatio, 1981, p. 145.

78 Origins, 13(1983), p. 140.
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discussion on the canons on chapters anq other assemblies was fairly long and one
point made was that the canons should be expressed in g.eneral terms to allow fof

freedom within institutes. It would be unwise, for example, to speak in mandatory

terms of provincial chapters since some institutes do not have these.7? Some

. consultors felt that too much emphasis was being placed on the general chapter, to

the detriment of the office of the superior general, but it was suggested that the

stipulation "ad normam constitutionum" would obviate this problem.80. Although

suppbrting the principle of participation, some consultors expressed the.fear that
participatory groups would be multiplied unnecessarily and so they were anxious to

state, as has been done, that the constitutions should contain clear norms regarding

these,31

The canons are sufficiently detailed to make clear the obligation of all to
be involved in their institute, yet conveniently open-ended so that each institute
may adapt or introduce structures which suit its own charism and experience. Jean
Beyer sums up the importance of participat'ion‘ by calling it "the key to the

conciliar renewal programme,"82

79 Communicationes, 12(1980), pp. 172-173,
80 Ibid., p. 171.
81 Ibid., p. 174. _

.82 Jean Beyer, "Participation Structures", in Supplement to the Way,
21(1974), p: 80. This article provides some important insights into the question of
participation as it is being experienced today. Beyer draws attention to some of
the principles developed by Yves Congar, O.P. in "Authorité, initiative,
coresponsabilité. Eléments de réflexion sur les conditions dans lesquelles le
probléme se pose aujourd'hui dans I'Eglise", in Au Milieu des Orages, Paris, 1969.




CHAPTER V

THE EXERCISE OF EXTERNAL AUTHORITY ACCORDING TO
THE 1983 REVISED CODE

It is now ‘the opportune time to study the 1983 legislation of the Church as
regards ecclesiastical aut__hor'ities external to a religious congregation. Mutuae
Relationesl which was considered in chapter Iil, indicates a' new spirit which should
prevail in the rerlationshlip's between religious institutes and the hierarchy of the
Church. The mission of religious‘ils part of the general mission of the. Church which

b

demands a high degree of co-operation and understanding based 0}1 a common
pastoral proj_ec.:c. CIC (1983), canon 675 § 3, as do many others, speaks of "ecclesial
communion™; this new emphasis found in the ecclesiology of the People of God, as
preachéd by Vatican II, should inspire the life and work of both hierarchy and
religious.
Religious are dépendent on ecclesiastical authorities at every stage of their
existence, whether it be on the occasi_on of the establishment of the institute
itself, or in certain matters affecting individual members, I propose, therefore, to
__Eial firstly with three areas in which exter'nal ecclesiastical authorities are called
to intervene in relation to the institute as a whole, the houses of the community,

and the persons involved. Secondly some practical issues arising from the new law

will be examined.

1 Cf, Chapter III, footnote no, 16, supra p. 77.
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1. External Authority and Religious Institutes

Some matters concerning institutes are -reserved exclusively to the
| Apostolic S.ee, whether the institute ;?e of pontifical or diocesan right, whereas
other matters are the concern of the competent authority, which is the Apostolic
See for institutes of pontifical right and the diocesan bishop for those of diocesan

right. These two areas will, therefore, be treated separatély.

a) Matters reserved exclusively to the Apostolic See

Although CIC {1983), canon 579 provides that the diocesan bishop may
erect an institute, the use Qf the word "dummodo” in the canon would indicate that
the previous congultation of the Apostolic See is required for validify. This canon
retains a prescription found in CIC (1917), canon 492 § 1. There had been a
suggestion to the effect that the consent of the Conference of Bishops would also

be required, but this was not retained.3

CIC (1983), canon 580 asserts that the aggregation of one institute of

consecrated life to another is reserved to the competent authority of the

.2 All the canons which are treated in this paragraph, with the exception
of CIC (1983), canons 579 and 590 § 2, are new.

3 Pontificia Commissio codici iuris canonici recognoscendo, Relatio
complectens synthesim animadversionum ab em., mis atque exc. mis patribus
commissionis ad novissimum schema codicis iuris canonici exhibitarum, cum
responsionibus a secretaria et consultoribus datis, p. 136. This document will
henceforth be referred to as Relatio, 1981.
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aggregating institute, leaving the autonomy of the aggregated institute intact.
Yet, the document issued by the Sacred Congregation for Religious and Secular
Institutes on May 31, 1983, dealing with the new law for religious, states that this

also is reserved to the Apostolic See.# Obviously, some clarification will have to

“be made.

CIC '(198-3), canon 582 mentions \mergers,‘ unions, fedérations and
confederations. There is no mention of pontifical or diocesan right inititutes, 50
this canon would apply to all. Again, although not specifically mentioned,
institutes wishing to change or separate from an existing arrangement, e.g. from
one federation to another, would require a similar pérmissiqn of the Apostolic See.
CIC (1917), canon 510 obliged congregations of women first to submit this report,
known as a quinquennial report, to the Ordinary of the place where the superior

general lived, before sending it to the Apostolic See. This is no longer required.

There are two canons wﬁich speak specifically of the authority of the
Supreme Pontiff in relation to institutes. -CIC (1983), canon 590 introduces a new
elemen‘t into his relationship with religious. In adaition to' the repetition” of the
preséripﬂons of CIC (1917), canon 499 § 1, fOL.lnd here in CIC (1983), canon 590 § 2,
which says tl'wat individual members are bound to obey the Roman Pontiff as their

highest superior, even by reason of their vow of obedience,” paragraph |

b Origins, 13 (1983), p. 142. If something more than spiritual bonds is
intended, then; presumably, aggregation is equivalent to mergers, etc. and would be
reserved to the Apostolic See.

5 The recent case of Agnes Mary MANSOU!i, former Sister of Mercy,
which received extensive publicity in the United States, illustrates the importance
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states that all institutes, since they are dedicated to the service of God and the

entire Church, are subject to the Supreme Pontiff, "peculiari ratione"., CIC (1983),

canon 591 declares that the Supreme Pontiff may exempt an institute from the
jurisdiction of a local Ordinary and subject it to himself alone or to another

ecclesiastical authority.

Finally, there are two canons which concern reservation of matters to the
Apostolic See, but are not directly related to 1nd1v1dual institutes. The first is CIC
(1983), canon 605 which reserves certain undertakings to the Apostolic See, such as
the establishment of new forms of consecrated life. Diocesan bishops are
encouraged to discern new gifts of consecrated life and to help those possessing
them to formulate -prOstals. Only time will tell how this canon will be
implemented. _But, with the growth of such movements as the Charismatic
Renewal groups, encompassing many denominations, it could well happen that
existing communes or co‘mmunity life groups might want to be organised formally
as inter-faith groups or miked éommunities. Again, if. ever the idea of married.
priests were to gain acceptance in the Church, one could visualise the formation of
a special organisation to provide for a common life-style. The second canon in this h

section is CIC (1983), canon 709 which provides that Conferences of Major

Superiors can be erected only by the Apostolic See which approves their statutes.6

[

of obedience to the Holy Father. When Sister Mansour was asked to resign her
public office, the terms were clearly stated as "by virtue of her vow of obedience .

to the Holy Father." One should consult Origins, 12-13 (1983), for/a full treatment
of the situation.

6 CIC (1917), canon 499 spoke of the Cardinal Protector but there is no
mention of him in the new Code. Pope Paul VI, by a letter of the Secretariate of

-
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b) Matters reserved to!&ompetmt Ecclesiastical Authority

1
o ~..C‘Zhi'C/Z (1983), canon 576 states that the competent authority of the Church
has the power to interpret the evangelical counsels and ‘to regulate their practice,
as well as encourage the growth of the institute. CIC (1983), canon 578 reminds all
that the mindiof\ the founders about 1;he nature, purpose, spirit aﬁd character of the
institute which hav;e been ratified by competent ecclesiastical authority, as well as
the sound traditi?ns are to be respected by all. CIC (1983), canon 587 § 2 indicates

that the competent authority of the Church approves the constitutions of an

institute.

Two canons indicate wherein lies competency‘for an institute. CIC

- (1983), caﬁon 593 states that institutes of pontifical right are immediately and
exclusively, subject to the power of the Apostolic See with regard to internal

government and discipline, while CIC (1983), .canon 594 says that diocesan

'institutes remain under the special care of the diocesan bishop. For some reason,
each canon, while making similar points, expresses them very differently because

the powers of diocesan bishops vis-a-vis pontifical institutes are more limited in

the new law. This is stressed in CIC (1983), canon 397 § 2 where it is stated that

the bishbp may visit members of religious institutes of pontifical rigr;t and ’thei;

houses only in those cases expressly mentioned in law — divin_e worship, apostolic

activities and the care of souls in the dhiocese (CIC-(1983), canons 683 and 806 § 1).

However, CIC (1983), canon 594 was drafted differently because it also serves as

- 1

State of Apnl 28, 1964 and reported in CLD, VI, p- 447, (private), intimated that no
further appointments would be made.

-

(4
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.ar,\ introduction to CIC (1983), -canon 5957 which sets out the procedures for
approval of the constitutions anql the solution of major questions when a diocesan
institute ‘has spread to other dioceses. The bishop of the principa! seat has to
consult the gther bishops beforeh_and', bﬁt he has the final decision.,‘ The second
paragraph of CIC. (1983), canon 595 says that the diocesan bishop may dispense
from the constitutions in particular cases. The preSumpfim is that this refers to
institutes of diocesan right, since, the context is treating of suéh institutes and CIC
(1983) canon 593 has already treated the matter, although not in the same ‘ferms,

for pontifical right institutes.

The canons indicate a desire for clarity regarding the powers of the
various ecclesiastical authorities, as well as a rgalisation that new situations in the
modern world, e.g., the greater incidence of mergers -and unions and the grohrth of
Conferences of Major Superiors, require some kind of co-ordination which can be

best provided by the Apostolic See which has an overall vision of consecrated life.

" 2. External Authority and Religious Houses

As to the erection of houses of religious congregations, CIC (1983), canon il

609 is slightly different from CIC (1917), canop 497 § | wliére for religious house$

-

subject to the Sa_cred/ Congregation for the Propagation of the Faith, the approval

of the Apostolic See and the writterr consent of the local Ordinary sufficed. Now,

»

7 In the draft schema of 1980, CIC (1983), canon 595 had begl part of
CIC (1983), canon 594. - : :

®
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in virtue of the 1983 coﬁe, the written consent of the diocesan bishop is required
before any house can be established.sl CIC (1983), canon 611 ensures that the
permission to erect a house implies the right to live and work accort;ling to the

. constitutions.? However,_ if the community shduld_ wish to pursue an apostolate
different from that expressed in the decree of erection of the-hbuse, CIC {1983),
canon _612 requires that the -further permission of the diocesan bishop be

obtained,10

With regard to the suppression of houses, there is an important change
which may lessen the worries of religious congregations when such action is
necessary. CIC (i917), canon 498 demanded that :&gperior general obtain the
cc'Jnsent' of the diocesan bishop before suppressing a house; now, CIC (198‘3), canon
616 § | requires only previous consultation with the diocesan bishop. In additidn,
CIC (1983), canon €16 § 1 makes no distinction between institutes of pontifical
right and those of diocesan right.l1 It also provides that the gé)ods of the house are

disposed of ‘according to particular law, taking into account the wishes of donors

and any :?Lied rights. If the religious house happens to be the only Surviving

T

; We are dealing only with religious congregations of women in this
paper. CIC (1983), canon 609 § 2 requires permission of the Apostolic See for the
erection of monasteries of nuns.

9 CIC (1917), canon 497 §§ 2 and 3 says the same in more detail.

10 Ibid., § 4.

[1 CIC (1917), canon 498 had allowed the local Ordinary to suppress a
house of an institute of diocesan right, after consultation with the major superior

and saving right of recourse, with suspensive effect, to the Apostolic See. This
new canon places the initiative with the superior of the institute.

<

Y
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house of the institute, whether of péntifical or diocesan right, CIC (1983), canon
616 5 2 reserves its suppreSsion.and the dispos'itioﬁ of goods to-the Apostolic See,
thus repeating the norms of CIC (1917), canon 493,

.
The external authority most congerned with the life of the religious house
is the didcesan t;ishop. This is in lihe 'with\iﬁ/(:hurch's renewed understanding of

herself as the People of God and the consequent increased awareness of insertion in

the local Church. Religious have come to see their mission as one with the mission

of the Church, particularly as it is expresse,c!. locally. Inevitébly, links between the
bishop and religious' must be closer, but the); must also be clearly defined so that
the reli glous do not lcse their identity and the very uniqueness which contributes to
the rich tapestry of the Church. é‘C (1983), canon 586 reéminds us that religious
not only have a right to autonomy, especially’ with regard to the preservation of

their charism and their modes of governance, but that it is a special role of the

Ordinary to prdtect these rights. \\'\,\

Possibly the area where conflict could arise is that of the ‘apostolate. The
revised Code has tried to balanf:e the rights of the bishols with those of religious.
CIC (19383), canon 678 makes some important' points. Firstly, §3 suggesté that
bishops and religious superiors should confer together about the apostolate. This
will help to ensure that,religio'ljs are allowed to pursue the particular role for which

they were founded and approved (§2) and the bishop is enjoined to encourage -

" fidelity tq this. But § | indicates how delicate is the balance between what belongs

to the bishop as father of the local flock and what belongs to religious as his

A

agsociates as well as his "subjects" in a certain sense. This canon will need careful
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handﬁ}lg in practice. On the one hand, it is indeed thHe role of the bi‘shc'p to gl;ide,_
protect and instruct his people; yet, on t other hand, the Church ha;; committed
certain works to religious through ecclesiastical approbation. All the canons which
speak of a;utonbmy and the relative roles Bf bishops and religious will have to be
taken tc;gether. lIn the 1977 draft, draft canon 19, 5° ‘st‘ated that in dibcesan
institutes, the bishop had the right, albeit with‘the consent of the cgi'mpetent.
réligidus superior, to send members of groups in his ..own territory, into external
works of the apostolate which were in haE‘mony with the‘ cl"1ar‘ac:ter and purpose of
the institute. This paragraph was not retained in the 1983 code. Such a power
would be an infringement of the religious superior's right to mission rﬁémbefs..lz In
those instances where the diocesan bishop entrusts wcn:ks to religious,~CIC.(1983),
canon 681 makes it clear that religious are under his authority and direction with
regard to the works, without infringing on the rights of the religious shpe:'ibr. This,
could lead to possible conflicts, but § 2 of the same canon attémpts to protect the
rights of both parties by requiring that a written contract be dt:awn up, outlining
the various resmnsibilitieé of both. This canon is new to the Code althoug'h; in -
pra-ctice, such arrangements are common. The fact that a -contract is required
makes the commitment of ?oth parties that muc_h more serious. However, it also
opens the door to involvement of the civil courts when conflicts arise over the

interpretation of the contract. . v

12 Cf. Communicationes, 13 (1981), pp. 202-211." The study group spent
some time drafting this canon. They finally decided that, in the context of CD}, no.
35, the canon should centre on three main areas, viz., public worship, care of souls
and the apostolate, .

A
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Another new canon is CIC (1983), canon 680 which encourages co-
operation between religious of all institutes, with each other and with the secular
clergy, and the bishop; himself, is asked to ce-ordinate the works of religious

without prejudicing their individual charisms.

[

There are several canons which highlight the distinction between

pontifical and diocesan t:ongregations and some of these contain changes from the

1917 code. Visitation by the diocesan bishop is addressed .in CIC (1983), canon 628

§ 2 which gives him the right and duty to visit, even wi‘th respecy tt; religio‘us
discipline, individual houses of institutes of diocesan right situated in his territory,
No further details are given abo'ut this kind of visitation. But a major change from
the 1517 Code is that :congregations of po'ri‘fiﬁcal right are no longer subject to the

diocesan Bishop with regard 'to this type of visitation. CIC (1917), canons 512 and

618 explained in detail how the visitation of houses approved by the Holy See

' should be made. Furtherrhore, CIC (1917), canon 618 indicated that the visitation

of_lay institutes was even more detailed than that of clerical institutes.l3 CIC
(1983), canon 397 § 2 refers to visitation of congregations of pontifical right and

this can be done only in those cases foreseen by law. For the most part, they would

-4

13 CIC (1917), canon 512 § 2, 3°: "Singulas domos Congregationis laicis

iuris pontificii non solum in iis, de quibus in superiore numero, sed etiam in alils,

quae ad internam disciplinam spectant, ad normam.tamen can. 618, § 2, n. 2,"

CIC (1917), canon 618 §2, 2°: "Sese ingerere in regimen internum ac
disciplinam, exceptis casibus in iure expressis; nihilominus in religionibus laicalibus
ipse potest ac debet inquirere num disciplina ad constitutionum normam vigeat,
num quid sana doctrina morumve probitas detrimenti ceperit, num  contra
clausuram peccatum sit, num Sacramenta aequa stataque frequentia suscipiantur;
€t, si Superiores de gravibus forte abusibus admoniti opportune non providerint,

. ipse per se consultat; si qua tamen maloris momenti occurrant, quae moram non
-patiantur, decernat statim; decretum vero ad Sanctam Sedem deferat."

I
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concern the apostolate, as\iyvident in CIC (1'983), canc-m 683 which refers to all -

institutes.1# The second paragraph of CIC (1983): canon 683 gives the bishop the
right to correct an abuse if the religious superior has done nothiﬁg about it. From
the context, it is evident that such abuse§ .would be in the areas o-f divine worship
and care of souls, although a similar provision also occurred in CIC (1917), éanon

618 § 2, 2°, with reference to discipline.l5 - ~

A
]

Another area where there are differences between institutes of diocesan
right and tht;se of pontifical right is that of property and finance. CIC (1983),
ca;non 638 54 [’)rescribes that alienétion of goods for which permission of the
Apostolic Seeﬁ is required, méy not take pléce in the case of an institute of dioccesan

right qnléss‘the written consent of the local Ordinary is obtained. This canon

repeats the regulation of CIC (1917), canon 534 § 1.

N
" CIC (1983), canon 637 gives the local C\)rc[inary the right to know about the

treasurer's report in houses of diocesan right. This new canon is not as precise as

its counterpart CIC (1917), cénon 533 which dealt with investments, dowries,

14 CIC (1983), canon 683 § 1: "Ecclesias et oratoria, quibus christifideles
habitualiter accedunt, scholas aliaque opera religionis vel caritatis sive spiritualis
sive temporalis religiosis commissa, Episcopus diocesanus visitare potest, sive per
se sive per alium, tempore visitationis pastoralis et etiam in casu necessitatis; non
vero scholas, quae exclusive pateant propriis instituti alumnis."

- CIC (1983), canon 396 speaks of the normal p#fftoral visitation by the
bishop or his delegate and religious could expect to be included in matters related
to public cult, care of souls and the apostolate.

15 Ci. footnote no. 13, supra p. 157 for text of CIC (1917), canon 618 § 2,
2°, ’
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beq)jests, etc.16 However, these areas are covered in Book V, under the section on

_ bequests and plous foundations; the régulations mentioned in CIC (1983), canons

~ 1299-1305 would cover all institutes, whether of diocesan or pontifical right. Asin

the 1917 code,17 only diocesan congregations and monasteries of nuns are to
communicate their financial reports to the local Ordinary; in the latter case, only

if the'Ordinary asks for them. ( "

It should not be forgotten that all members of religious congregations,

unless exempt, are under the jurisdiction of the local Ordinary, as members of the

diocese. CIC (1983), canon 678 in particular, draws attention to his rights with

regard to public worship, the care of souls and the apostolate. CIC {1983), canon

.

16 CIC (1917), canon 533 § 1: "Pro pecuniae quoque collocatione servetur
praescriptum can. 532 §1; sed praevium consensum Ordinarii loci obtinere
tenentur. R
1. Antistita monialum et religionis iuris diocesani pro cuiusvis pecuniae
collocatione; imo, si monialium monasterium sit Superiori regulari subiectum,
ipsius quoque consensus est necessarius;

2. Antistita in Congregatione rehglose iuris pontificii, si pecunia dotem
professarum constituat, ad normam can. 549;

3. Superior vel Antistita domus Congregationis religiosae, si qui fundi domui
fributi legative sint ad Dei cultum beneficentiamve eo ipso loco impendendam;

&, Religiosus quilibet, etsi Ordinis regularis alumnus, si pecunia data sit
paroeciae vel missioni, aut religiosis intuitu paroeciae vel missionis.

§ 2. Haec item servanda sunt pro qualibet collocationis mutatione."

CIC (1917), canon 535 §2: "In aliis mulierum religionibus, ratio
administrationis bonorum quae dotes constituunt, Ordinario loci reddatur occasione
visitationis et etiam saepius, si Ordinarius id necessarium duxerit." '

17 CIC (1917}, canon 535 §3: "Loci Ordinario ius insuper esto
cognoscendo
L. De rationibus oeconomicis domus religxosae i diocesani;

2. De administratione fundorum legatorumque de {uibus in can. 533, § 1, nn.
3, 4 .
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87 regarding dispensations would also be applicable.l8 With regard to the spiritual
‘welfare of thé religious themselves, there are two canons particularly applicable to
religious congregations of women. CIC (1983), canon 567 provides that the
diocesan bishop may not appoint a chaplain to a house of a lay religiou_s institute
without consulting the superior who, in turn, must consult the community. In the
end, though, it seems there is nothing to prevent the bishop from appointing anyone "
he wishes, provided he has gone through the procedure. Secondly, CIC (1983),
canon 630 has simplified the q'uektion of providing confessors: the responsibility
now lies mainly with religious superiors. But for monasteries of nuns, houses of
formation and more numerous lay communities, the local -Ordinaryl should approve
ordinary confe;sdrs after consultation with the community itself. However the
religious are under no obligation to ava#l themselves of their services.

In sum, then the di.o.cesan. bishop fulfils a more significant role in(' the
dioc,;ese towards those ‘commun.ities immediately subject to him, but he till has a

great measure of authority over all religious with regard to

apostolate. In essence, little has changed but the ambiance is phore co-operative in
the awareness of a common mission and there are some inbuilt safeguards, like the

matter of a contract dealt with in CIC (1983), canon 681 § 2.
tr .

18 CIC (1983), canon 87 § 1: "Episcopus diocesanus fideles, quoties id ad
eorumdem spirituale bonum conferre iudicet, dispensare valet in legibus
» disciplinaribus tam universalibus quam particularibus pro suo territorio vel suis
subditis a suprema Ecclesiae auctoritate latis, non tamen in legibus processualibus
aut poenalibus, nec in iis quarum dispensatio Apostolicae Sedi aliive auctoritati
specialiter reservatur." '
§2. "Si difficilis sit recursus ad Sanctam Sedem et simul in mora sit periculum
gravis damni, Ordinarius quicumque dispensare valet in iisdem legibus, etiam si
dispensatio reservatur Sanctae Sedi, dummeodo agatur de dispensatione quam ipsa in
iisdem adiunctis concedere solet, firmo praescripto_can. 291"
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3. External Authority and the Individual Religious | -

For the mo‘st part, external authority does not deal _direttly with the
individual religious. Cohtact is much more likely to téke place through the internal -
authority structure of thé institute, except, perhaps, in.matters of the apoézola'te,
ﬁwhere, for example, a bishop might very well deal diréctly with the princigallof a
school. This has its advantages, but may ‘also cause misuhderstandings should
information be gleaned second-hand. The matters which q;:ncern individual
rehglous vis-a-vis external authonty, fall roughly into two categbries. The first

might be designated as what applies to the religious in pubhc and the second what

applies to the religious within the institute.

CIC (1983), canons 277 ahd 285 rt;.mind religious that their behaviour
should be in keeping with the religious state and theh_l%ouid not do anything which
would endanger chastity or give scandal to the faithful. The diocesan bishop is
empowered to ehact norms which would be safeguards. CIC (1983), canon 285 § 3
demands that religious not accept pu.blic offices, particularly those which include
participation in ci-vil power. Paragraph 4 of the same canon demands that religious
have the permission of their Ordinary before taking on any business duties which
would involve actitng as agents for lay persons and rendering accouhts. They may
not act a‘s'surety, even on behalf of their own goods, without consulting their
Ordinary, nor should they sign promissory note.s. However, CIC (1983), canon 672 *
provides that the major superior nféy give the reqﬁired permission of § 4 for lay’
institutes of pontifical right. CIC (1983), canon 286 forbids religious to engage in

proﬂt—makmg endeavours, either 170r themselves or others, )vﬁgout perm1551on from

A
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the legitimate ecclesiastical authority. CIC (1983), canon 287 prohibits an active

role in politics or trade unions unless competent ecclesiastical authority deems it

v

necessary for the protection of the Church and the common good.' CIC (1983),
canon 289 gives the Ordinary the power to decide, in particular cases, that a

religious should not make use of civil exemptions.19

If an appointment is. made to an ecclesiastical office in the diocese, the
diocesan bishop, by CIC (1983), canon 682 § 1, is able to name a religious to t*her
post, provided that the person has.been presented by the competent superior or, at
least, that this superior agreeé to the appointment. When it comes to removing a
religious from'an ecclesiastical office, by the terms of § 2, the authority who
appointed to the office may remove from it, after having notified the superior, or .
the superior may remove “the religious after having notified the ecélesiastical
authority. Neither requires the consent of the other‘ to act. If a religious is
causing serious problems in a diocese and the major superior, having been advised
of the situatidon, neglects to act, C!C (1983), canon 679 gi@s the diocesan bisbop

power to exclude this person from the diocese. He is, however, obliged to refer the

matter immediately to the Apostolic See.

Turning to internal matters, we find one situation exclusively reserved to

the Apostolic See: transfer from a religious|nstitute to a secular institute or an

19 All the canong discussed in this paragraph are in Part I of Book H,
under the title of "The Obligations and Rights of Clerics." CIC (1983), canon 672
of the Code says that religious are bound by these same canons. It should be
remembered that, according to CIC (1983), canon 3%, the major superior of
clerical institutes is an Ordinary.

-
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institute of apostolic life and vice versa, as mentioned in CIC (i983), canon 684 8 5.
Previously, in CIC (1917), canon 632, all transfers required permission from the
Apostolic See although certain modifications had been introduced in recent years.

Pastorale-Munus, of November 30, 1963, had allowed the diocesan bishop to permit

. transfers from one diocesan institute to another diocesan institute,20 and the
Apostolic Delegate, Nuncio or Pro-Nuncio was also able to allow a transfer to
another religious institute,2l The matter now generally comes under the authority

of the religious superiors.

~ CIC {1983), canon_ 638 §2 makes a distinction between institutes of
diocesan right and those of Bo'mifical right by requiring that the indult of departure
given to one in temporary profession must be confirmed by the bishop of the house
where the person resides, but only in cases of institutes of diocesan right. This

restriction was not found in canosr 614 of the 1980 draft but was introduced in the

final phases of the revision.22

o

Three other canons give similar authority to the Apostolic See or to the

diocesan bishop, depending on whether the institute is of pontifical or diocesan

20 Paul VI, Pastorale Munus, "Faculties and' Privileges granted to local
Ordinaries", November 30, 1963, CLD, VI, p. 376, (original in AAS, 56(1965), pp. 5-

12). The document is found on pp. 370-378 and will h_encefortﬁ be referred to as

PM. -

21 Cf, Sacred Congregation for the Evangelisation of Peoples, "Apostolic
Legates in Mission Countries: Faculties", 1971, in CLD, VII, no. 21, p. 288 (private)
and Sacred Congregation of Bishops, "Faculties granted to Apostolic Nuncios,
Internuncios and Delegates", 1968, in CLD, IX, p. 190 (private).

22 Relatio, 1981, p. 144, The 1917 Code made no distinction between
indults of secularisation for those under temporary vows and those in perpetual
profession; all indults of departure were given by the ecclesiastical authority
according to CIC (1917), canon 638. _ :
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' right. In the case of extending or imposing exclaustration (CIC (1983), canon 686),

only the ecclesiastical authority is competent. Similarly, indults of secularisation

for perpetually professed sisters are reserved to the ecclesiastical authority

according to CIC'(1983), canon 691, as is the confirmatic'm of a decree of dismissal,

according to CIC {1983), canon 700.23

It is obvious that the new Code has taken cognizance of Vatican II trends

for more co-operation between religious and hierarchy and this is very encouraging.

In actual detall, many of the 1917 canons have been repeated, at least, in essence,
but it would be true to say that many aave been greatly simplified; extran'éous and
outdated material has been removed. This makes for greater clarity. It will,
however, always be difficult to determine r‘elative rights when it comes \to such
matters as apostolate. No Cod; can legislate adequately for t'he grey areas and it

will call for much good will on both sides to develop working principles., One area

which should not have been grey is found in CIC (1983), canon 687 which states that

an exclaustrated member remains under the dependence and care of her superiors

and also the local Ordinary. It is very hard to determine how this will be applied.

_CIC (1917), canon 639 had put the person exclusively in dependence on the Ordinary'r

of the place where she resided, even by virtue of the vow of obedience. At least,
she was subject to only one authority. There is néw bound to be some confusion. It
might have been better to leave the exclaustrated religious dependent on the

institute with the option of referring to ecclesiastical authority should the need

-

23 CIC (1917), canon 647 allowed the superior general of an institute of
pontifical right, with the consent of the council, to dismiss a sister under

temporary vows,
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arise. One can appr-ec.iate, however, that a person might feel the need to distance
herself temporarily from the institute, in an effort to regard the situ-ation more
‘objectivel)'r. _But it could be asked whether e;cd:ljsive dépendence on the local
Ordinary would provide the support needed\.‘ This particular canon® will certainly
cause some pro‘blems in the near future, although, in practice, it appéars that-fhe

Holy Seé coﬁsidefs dependence on fhe Ordinary to be for matters of the apoétolat_e,

care of souls and worship. The responsibility for spiritual, personal and financial

support is considered to rest with the irnstitu‘;e.- :

£

4. Some Applications

a) The Episcopal Vicar for Religious

One of the most innovative changes introduced by Vatican Il was the
establishment of epischal vicarsl\for certain geographical éééas or particular
groups in the diocese, such as religious.zl*' The Lateran Council in 1215 had already
foreseen such an institution in law but it was not apblied readily. The new
emphasis on the bishop as the leader of the local Church with a more direct:
pastoral role was to change the organisation of the diocese. The implicaﬁon of
Vatican II's teaching 0;1 "cbmrr;unio" was a much closer ‘bonding within the diocese.

For this to become a reality, ﬁew s?:rdcfures were required, but it is very important

that we understand the theological basis for their initiation. These structures were

24 Weespeak of the "establishment" of this office, but .we should not
ignore the fact that some dioceses did have a person with responsibility for.
religious. :

&
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not to be an end in themselves but a means to an end, which would be none other

‘ 7 than thg building up of thé€ local Church as a vibrant and caring community ‘o'f' K

faith, hope and love. P

v

i} Conciliar and Post-Conciliar Teaching

Mutuae ‘lelationes, which was significant in expressing the relations

which should exist between bishops and religious, presented: the ideal in these

terms:

_ All pastors, mindful of the apostolic admonition never to be "a dictator

e over any group that is put in (their) charge, but {to) be an example that
) - the whole flock can follow" (1P1.5:3), will rightly be aware of the primacy
of life in the Spirit. This demands that they be at the sarme time leaders
and members; truly fathers but also brothers; teachers of-the faith, but
especially fellow-diséiples of Christ; those, indeed, responsible for the
perfection of the faithful, but also true witnesses of their personal
sanctification.2? . \ ,

-

t

It is into this image, primarily spiritual in nature, that religious are

inserted. Mutuae Relationes has much to say about the belongmg of religious to

r

e ) the ~1:fe of the diocese and a few words from the document itself will highlight this: .
Careful reflection on the functions and duties of the Roman Pontiff and_
. the" b1§hops in regard to the practical life of religious leads one to
discover with particular concreteness and clarity, its. ecclesial dimension,

namely, the unckuestmnable bond of religious hfe with the life and holiness
of the Church.2

Every institute exists for the Church and must enrich her with its .
distinctive characteristics, according to a particular spirit and a specific

«

25 MR, no.9(d) in CLD IX, p. 306. S s

26 1bid., no. 8, P

)305 (em pha51s added)

‘R
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mission. Religious, therefore, éhquld ‘cultivate a renewed ecclesial
awareness... ' o - - :

The mission of the People of Gc?d is one. In a certain sense, it constitutes
the heart of the entire ecclesial mystery. .

From these énd, indeed, from the whc;le document Mutuae &elationes, it is clear)
that religious have a vital part to play in the diocese. It is equally clear that the
bisho'p has a significant pastoral role to fulfil towards religiou ' However, it would
\ﬁg_ﬁag as‘a pastor
can always be fulfilled by him personally-r'. Inevitably, his work would have to be

shared in a way that would best meet the needs of the diocese.

Mutdae Relationes expresses and develops the features of the office, first

Al

spoken of in Christus Dorminus, no. 27, which declared that the‘bi,"shop might

appoint one or mored_episcopal vicars.2? With the publication of Ecclesiae Sanctae,

_came a fuller description of the role of the episcopal vicar and the reasons for

making the appointment:

The new office of episcopal vicar was established in law by the' Council so

that-the bishop; -with the assistance of new helpers may be enabled to

exercise pastoral care of the diocese in the best possible manner...As co-
\ operator in the episcopal office, the episcopal vicar should refer’all that
he has done or is going to do to the bishop of the diocese and he should
never act against his mind and will. Furthermore, he should not omit to
have frequent exchange of views with the other episcopal vicars —
particularly with the vicar general in ways to be determined by the bishop
of the diocese — in order that unity of discipline among clergy and people
should be strengthened and that greater spiritual fruits should result for
the diocese.30 " :

27 Ibid., no. 14 (b), pp. 309-310 (emphasis added).
28" Ibids, no. 15, pp. 310-311 (emphasis added). s
29 CD, no: 27, p. 579. -

30 ES, 1, no. 14, pp. 599-600. .

N s
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As might be expected, Mutuae Relationes develops even further the

ofzfce of the episcopal vicar for religious. No. 54 speaks of the advisa;bility of

setting up this office, as a "service of collaboration, with the pastoral ministry

of the bishop", but in no way taking over the authority of the religious
-superiors. The bishop should wdrk t the requirements of the office and
choose a person who is familiar with religious life, sympaithetic to it and
dESiI'OL;S of furthering it. -The office, although it may be given to one person,
should involve other persons in various professional capacities, such as
c;)nsultors. The purpose of creating the office is to watch over religious life

and integrate it into the pastoral life of the diocese. Finally, no. 54 advises

the bishop to consult religious themselves about the choice of candidates.3!

It is clear from the above documents that réligious life is part of the
local Church and that the qffice of episcopal vicar for religious provides an
important link between the bishop and religious. Through this vicar, the bisﬁop
is able tQ maintain more dire;:t bonds Wiﬂ"l the religious who form part lof his
flock.

ii) The New Code /

n 1

The 'new code has a section in Book II devoted to vicars general and

' 31 MR, no. 54, p. 334. This section of MR contin
norms involving religious and the local apostolate, but as thfse have been
incorporated into the new law and dealt with already, it is dgnecessary to

repeat them. .

168
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épiscopal vicars, 32 CIC (1983), ‘canoxi/lﬂ; establishes that the episcopal wicar -

possesses ordinary power for the area t{) which he is appointéd. CIC (1983),

cang?ﬁ explaing that ipso iure he possesses executive power, enabling-him
to plate administrative acts, with the exception of those reserved by the

bishop -or demanding ‘a' special mandate. He also enjoys the habitual faculties

‘granted to the bishop by the Apostolic See, as Qell as the power to execute

rescripts, unless other provision has been expressly made or the bishop has

- been chosen for the task by reason of personal qual'ities. CIC (1983), canon

134 § 3 should be recalled when speaking of ‘the episcopal vicar. This canon

states that canons in the Code referring to the "diocesan bishop" do not apply’

to the episcopal vicar although he is a local Ordinary, unless a special mandate
has been given, in such cases. CIC (1983), canoL;I 480 obliges the episcopal
vicar to refer major matters to the bfshop and to take care that he act with

the mind and will of the bishop.

. :
’\/With regard to: the actual appointment, CIC (1983), canon 477 says

;'3\..”"

that the bishop may freely appoint and remove an episcopal vicar; unless he is

a bishap, his appointment should be for a determined period and, if he cannpf‘

fu'lfil his office, the Bishop may appoint a substitute, CIC (1983), canon 478
requires the candidafe to be a priest aged not less than thirty years, possessing
a doctorate,'iicentiate or, at ‘least, expertis;e in canon law or theology; he
shpfjld be a person of sound doctrine, integrity,” prudence and experience in
management. He may not be rélated to the bishop up to the fourth degree of

« -
2 g

32 Book II, Section II, Title Ill, CIC (1983), canons 475-431.

169
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' diocesan bishop to emphasice,his personal role with respect to religious.
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consangulmty CIC (1983), canon 481 declares that the episcopal vicar' 'S power
ceases a& the expiry of his mandate, by resignation, removal from office or
when the See becomes vacant.
/

These canons are all found in the section of Book II which deals Wlt"\ \,5
particular churches, as stated. The new law for rellglous itself contams no
specific mentlon of the office of episcopal vicar for religious Wthh, in view of
the closer relationships between'-t:‘)isheps and religious, could be questioned; It
is true, though, that the office is not mandatory and that it has been treated in
the general canons. But there are several places in the new law for reﬁgious
where a mention of this of'fice would have been appropriate. For instance,
CIC (1983), “canon 675 §3 recommends that bishops. and superiors confer
.together on the apostolate. CIC (1983), canon 683 § | speaks of visitation by
the b.ishop or delegate. In each of these instar;ces, to mention only a few, the

ecclesiastical "official" or delegate could well be the vicar for religious. We

[

. must, of course, realise that the canons have to respect :che freedom of the

diocesan bis?ﬁxp aa:'l not impose, by law, the delegation of his duties, but the

'-'sppportumty CO‘u‘ld h?re been taken to emphaszse more the role of the eplscopal

"h
contribution of religious to the life of the local Church. Conversely, and more

lprobably, one could take the positi@ that the canons deliberately speak of the

\':
¥ -
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iii) Functions which could be assigned to an Episcopal Vicar for Religious

If -an episcopal vicar for rehggous is appomted there should be a clear
¥
delineation of his role in the partlcular dlocese. The duties will not be the
same everywhere, but whether they are extensive or limited, they should not
. L :

obscure the relationship which the bishop himself should have with religioUs. -
. . ‘ . .

w0

There are many duties which the episcopal vicar for religious may

perform by virtue of ordinary power, unless certain areas have been

specifically reserved to the bishop; there are others which require’a mandate.

171

There seems to be no reason why mandates should not be given, provided the .

' vicar is-in close ‘contact with his bishop. Obvious areas~would be those

-

_connected with the personal life of an 1nst1tute, house or 1nd1v1dual such as,
conflrmmg a decree of dlsmrssai (CIC (1983), cahon 700) However, where the
‘external life of the institute is concerned, the bishop might prefer to restrict
mandates lest madvertently, he be left in 1gnorance until it is too late. Such
-could happen, for example, if the vicar appointed the rector of a church in a
clerical institute (CIC (1983), canon 557 § 2). On_ the other hand, though, an

E)

.examination. of the Code will reveal that, provided the episcopal vicar for

religioﬁs is sensitive to his duty of kgepiné the bishoﬁ informed, the mandating '

of tagks need not cause problems. & @

s
»

b

ln order to 1llustrateq‘10w extensive  the functions of , Jthe eplscopal

"vicar for rehglous couId be, we propose now to- list some of them' in bnoad

categories. Although in this papér we are concerned, primarily, with the.

L3
» -
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apostolic institutes of women, it has seemed better to make this compilation
more extenswe, even if not exhaustive, in the hope that it could prove to be a -
useful checklist. #Where a mandate is required, thls will be noted. When the _ 5—
matter is one Wthh can be dealt with by the proper Ordinary in a pontlfxcal

%

clerical mstltute, thls, too, will be noted.

-

1. Functions which could be assigned for pontifical institutes

. To open new houses (mandate) (c.609); permission to establish

an association of the faithful, proper to the institute is included
(c.312); -

2.  To allow the pu posé of houses to be changed (mandate) (c.612);

3.  To be consulted before houses are closed (mandate) (c.616); i

4. To appoint chaplains and approve confessors {cc.567,630 § 3);

3. Toallow a second oratory in a religious house (c.936);
6. To visit oratories, schools and apostolic institutions (cc.683, 397
_ 2, 800) | /
) 7.‘ To allow restoration' of precious imageg exposed to the
L veneration of the faithful (c.1189) (lay institutes only); ‘

8.  To dedicate a sacred place (mandate) (¢.1206);

9. To bless a sacred place (___g_, cemetery acc. to c.l24] §1)
(c.1207) (lay 1nst1tutes only); ~

10.  To bless a church (mandate) (c.1207); | '

11, To allow the building of a church (mandate) (c.1215);
) . , .



12.
13.

14.
15.
16.
17.

18.

19.
20.
21.
22.
23,

24,

25.
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To allow the _purpose of a church to be changed (mandate)
(c.1222); ‘
To approve oratories and liturgical celebrations ((éc.!.223-1225)
(lay institutes only);

To approve a shrine frequénted by the faithful (c.1230);

To approve the statutes of a diocesan shrine (c.1232); '

To order taxes in special cases (mandate) (c.1263);

To order a special collection (c.1266);

To allow refusal of offerings or acceptance of offerings to
which conditions are attached (c.1267) (lay institutes only);

To act as executor of pious wills (c.1301) (lay institutes onl.y); "
To supervise a trust for pious causes (c.1302) (lay i;\étitutes and
clerical diocesan institutes only);

To "allow acceptance of a pious foundation (c.1304) (lay
institutes onIY); |

To supervise dowries (c.1305) (lay institutes only);

To allow entry into lawsuits (c.1288) (lay institutes only).

To give diﬁpensations from disciplinary laws of the Church

{mandate) (c.87);

To give dispensations from diocesan laws, and laws of plenary,

provincial councils a;fé‘episcopal conference (C.SS);

B) Offices and Apostolate

26.

*

To assign apostolates in those instances where the work is

sponsored by the diocese {c.678);



27.
28.
29,

. 30.
31.

32.

33.

=

s
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To sign contracts or agreements on behalf of the diocese

(mandaté) (c.681 § 2) and supervision of same (c.681 §1); 7

To allow the undertaking of certain public offices (cc.285, 289)

(lay institutes only);
To appoint to ecclesiastical offices in the diocese and remove

from them (mandate) (c.682), (cf. also cc.557, 563);

To allow religious to engage in business enterprises (c.286);

To authorise the girt;sli“cati.dn of books, a.rﬂcles, efc. (cc. 824-
831)

To order liturgical celebrations, etc. (cc.560, 562) (clerical
institutes only);

To allow a religious priest to perform exorcisms {(c.1172)

(clerical institutes only).

C) Individual Members

34.
35.

36.

37.

- To-care for exclaustrated religious in those matters where they

are subject to the local Ordinary (c.687);

To expel a religious from the diocese (mandate) (c.679); or

. e
impose residence in a particular place (c.1337);

To give a dispensation from a private vow after religious

: . _
profession (c.1196) or commute it to a lesser good (c.1197) (lay
institutes and clerical diocesan institutes only);

To give a dispensatjon from a promissory oath, unless harmful

174

to others who refuse to remit-obligations (c.1203) (lay institutes

-and clerical diocesan institutes only);

..‘
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To impose penalties in cases which comfie under local Ordinary

(c.1320).

2. Additional functions which could be assigned for Institutes of diocesan right

A) General
N 39. To approve new institutes (mandate) (c.579);
40. To approve constitutions (mandate) (c.595 § |, ¢.587 § 2);
41. To preside over thekrgulf:ct'ion of the S erior general (rnandate)
(c.625 8§ 2); ’ |
. 42.  To review financial statements (c.637);
43. To give consent for alienation of property and contracting of
loans in those in~stan'ces where such permission is requit"t&d
(c.638, 5 u); C
%4.  To conduct a visitation even with regard to religious discipline
fmandate) (c.628 § 2);
. R
B) ‘Individual Members g. .
45. To give dispensatic;ns from constituti'ons (mandate) (c.595 § 3);
Q 46." To give disp;ansations from vows gmandate) (cc. 688 §2, 691
LE) B
* 47, To extend exclaustrati,.on b;ayond three years (mandate) '(c. 686
" §1); v - .
6. To grant forced exclaustration (mandate) (c.686 § 3);
49. To confirm dt%crees of dismissal (Imandate)r(cJOO). ?

\
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3. Additional functions which could be assigned for independent monasteries
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~ of nuns (pontifical right)

50. Al those points assigned above for pontifical institutes;

51. In the points assigned for diocesan ipstitutes: nos. 42, 43, 44,
45, 47 (for ¢c.688 § 2 — temporary profession onIy‘)_;\ '

52. To watch over an autonomous monastery with no r?lajor Superior
other than its own Moderator and no association with another

institute in such a way that the latter would have authority

over it (mandate) (c.615%

y 53. To decree dismissal of a nun (mandate) (c.699 § 2);

54, To grant permission for entry into cloister (mandate) (c.667

54).
It can be seen, then, that the office of episcqpal vicar for religious can
encompass many functions. 1t “would .be helpful if each bishop ;Mere to
circularise religious on the fqnc.tions which apply in his di‘ocese,'ﬁ\aking clear

Wz >

that religious Qre always free to address him direétl)}.

/

iv) Practic o - ‘ -

he bishop _;,sj undgr no obligation to create episcppal vicars for
religioﬁs. That many bishops have done so is encouraging. Some have
appointed a diocesan eriest tc; the .ofﬁ_ce, others have 'c.hosen a religious priest
while others still, have given the task to a lay religious. The Code, in CIC

(1983), canon 478, demands that the candidate be a priest sq§ne ‘cannot speak

of a lay episcopal vicar. Howefver, the bishop may delegate most ‘of the duties

¢
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toa lay.religious, calling the person more accurately, the "episcopal delegate"

- for religious. Furthermore, this religious can be, and often is, a woman.

’ Choosing the right person is very 'important. It should be
remembered that the 'primary'role of the vicar or delegate is to aid the bishop

~in his pastoral care of the diocese, which numbers religious among its

members. So the person appointed is not only accountable to the bishop but is,

in a very real sense, his "alter ego". The office is an ecclesiastical one and not
one belonging to a religious institute. Thus, in a certain way, the ideal choice

would be a diocesan priest who has a special bond with the bishop. On the

other hand, such a person may have little understandinls of religious life in its .

various dimensions. In the exercise of the purely executive functions, this
would cause no great problem, but when his duties involve matters like the
visitation. of .'hous‘es and the support of exclaustrated religious, genuine

understanding and rapport are essential,

»

The bishop might be inclined to choose a religious priest for the

office, thinking that such an appointment. would best suit the situation. Many
' ’

religious priests serve in parishes and are familiar with diocesan matters, as

well as religious ones. However, numerous communities have noted a tendenty

-~

+.on the part of such priests to intervene in internal community matters. The
roots of the problem may well lie in the custom, universal until very recent

years, of having priests as spirituat directors and retreat givers. This is a fact
?

of history which requires time for adestment. The emphasis on the vital

gontribution of all members of a diocese to its life and work, will, it is hoped,

-

&
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-

gradually overcome any feelings, and, indeed, any situations of inequality

which.exist; but- for tft_e bresent, we have to be aware that they can prove to

be a disadvantage when Seeking the ideal person to be the bridge between the
‘ bishop and religious.

[y

It might appear, then, that in view of the fact that the people most
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concerned are religious women, the ideal choice would be a lay religious. This )

is possible, but so much depends on the per:sf)nality of the one chosen for this

office.

When the office of episcopal vicar was conceived, it was thought of
as freeing the bishop from routine administrative matters.33 This is no longer
the case. It Has oftentimes developed into something more personal and more

. &
involved in the communal life of the diocese. But there is a danger that, if

committed entirely to religious, it could appear to be part of the religious)

netwrorkak rather than the ecclesiastical organisation. There has t6 be a
‘balance. At the risk of adding.yet another organism to the dic se, I would be
inclined to favour the. setti'ng up, where feasible, o‘f an :officé or religious
which would comprise not only an ep_iScopal"vié:a.r, possibly chosen from the

diocesan clergy, but also two religious, one man and one woman. Depending on

the size of the diocese and the number of réligious, their employment could be

-

33 William Bassett, "The Office of the Episcopal Viéar", in The
Jurist, 30 (1970), p.. 286.. This article gives some useful lists of duties
pertaining to the episcopal vicar, argong them those relating to religious on pp-
297-299. Obviously, many of these have been upddted in the new Code.
7

r s o -
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full-time or part-time. The‘important factor would be the availability of such

. A . . { .
people to meet the needs of religious. ° T

T . .
Another question might be that of finances. Who maintains the

office? Who provides for the personnei? One could argue that the
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ecclesjastical office is pa}'t of the diocesan structure and should be supported ‘

by the diocese. It 15 a dmcesan appointment. In addition, most rehgxous
contribute f1nanc1a11y to the diocese in ong way or another. There is no doubt
that the onus is on the diocese to provide for the eplscopal vicar for rehgfus,
but it is very possible that if the structure is to be truly effective, thé

religious will have to contribute somewhat in providing for it. It is not

unknown for an episcopal vicar for religious to ask religious for financial,

support. Religious will not hesitate if they see a genuinely helpful organism.
The danger would be that they might see their contributions, especially if they
are appreciable, as constitL;ting a control over the work of the organism which
is a totally inappropriate d::éspon§e. ' .

The development of a good structure in each diocése for foétering
relations between _bisﬁops and religious and facilitating a'dministrative

procedures, has numerous possibilities at the national and international level,

Ohe can imagine the power for good if the Conference of Major eReligiou:'; '

Superiors were to establish some kind of organisation with the épisg:bpal vicars

for religious from each diocese. The apostolate is one area which . would

benefit greatly from such co-operation. Most religious'institutes are spfead_

" over several dioceses and the availability of a structure which goes beyond the
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limits of one diocese would be helpful in the co-ordination of activity. In the

United States, the Vicars for Religious have formed themselves into an

180

organisation. Such a structure provides for the diffusion of working principles

“within the group and the opportunity for more widespread co-operation and

influence.

' We said earlier that the Code does not speak of episcopal vicars for
religious in the law on religious. Perhaps that was a wise move. These are

edrly days and the law must follow life experience. Perhaps it is mbre

important for the bishops themselves to give priority to their own personal

relations with religious before assigning duties to delegates. Recently, the
Conference of Bishops of Engiand and Wales reviewed its role and the
structures which existed in its conference, because there was a growing
feeling that the apostolate was becoming more tied to office procedures than

personal, pastoral work.3% This realisation should spur bishops to devise

appropriate methods by which they can become more involved pastorally with .

their flock, among whom are religious. That the law has imposed no

structures, gives them the freedom to. pursue their goals.. Besides, as Father °

Ladislas Orsy comments, the "relationship between bishops and religious

cannot be entirely, perhaps not even substantially, regulated by law."™33 This

34 Ci. The Editorial, "A Local Habitation and a Name" in Clergy
Review, 68 (1983), pp. 230-231.

35 L. Orsy, "The Hierarchy and Religious" 1n Supplement to the Way,
33 (1978), p. 125. Attention is drawn to a document sent to Conferences of
Major Religious Superiors, Men and Women, by the Sacred Congregation for
Religious and Secular Institutes, following on its plenary session of November
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remains true, but it is the duty of the Church and, perhaps, more especially of

-

canonists, to watch the developments of new structures to see how they are
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fulfilling the needs of the Church. A structure to watch will certainly be that -

of episcopal vicars.

b) Contracts
One areh which might well become the responsibility of the episcopal
vicar for religious, is that of the contracts mentioned in CIC (1983), canon

681.36 .However, since the canon reserves this to the diocesan bishop, an

episcopal vicar would have to be’give'n‘ a special ‘mandate to handle the

contracts and sign them on behalf of the diocese. The bishop might attach
conditions to the operation of the episcopal vicar: for exarﬁple, when it is

question of drawing up a contract which is rather different from the normal

17-21, 1981, which had as its theme, "The Function of Conferences of Major
~ Superiors in the Light of "Mutuae Relationes"." A translation of this document
may be found in Religious Life Review, 22 (1983), pp. 212-216. This document
reveals that, while religious were eager to implement Mutuae Relationes, the
response of the bishops was rather limited (p. 213). One area which required
clarification was-that of the Episcopal Vicar for Religious (p. 214).

If the guidelines suggested in the document are followed, they could
promote a richer and more harmonious relationship between bishops and
religious, which would benefit the life and mission of the entire Church.

- 36 CIC (1983), canon 681 § I: "Opera quae ab Episcopo diocesano

‘committuntur religiosis, eiusdem Episcopi auctoritati et directioni subsunt,

firmo iure Superiorum religiosorum ad normam can. 678, §§ 2 et 3.

8 2. In his casibus ineatur conventio scripta inter Episcopum diocesanum et
competentem instituti Superiorem, qua, inter alia, expresse et accurate
definiantur quaé’ ad opus explendum, ad sodales eidem addicendos et ad res
oeconomicas spectent." '
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form in practice, Certainly, the responsibility of the episcopal vicar, if he is_
mandated, will have to be expressed clearly. 3 '

”

The recommendation of drawing up contracts between the diocese

and religious institutes first appe’are& in the law in Ecclesiae Sanctae. CIC

(1983), canon 68137 is expressed in practically the same terrﬁs as No. 30, with
- an important difference. CIC (1983), canon’ 681 speaks of the "diocesan

bishop" é.s‘ the competent ecclesiastical authority, whereas Ecclesiae Sanctae
P P \

mentions the "local Ordinary". Thus, the new canon is more restrictive than
the Motu Proprio, although the bishop's power to delegate is not limited in this

matter. Conversely, when the matter concerns an ecclesiastical office,

Ecclesiae Sahctae, no. 3138 requir?ss a written agreement while CIC' (1983),

canon 682 § 1 is less specific.3? Again, Ecclesiae Sanctae, no. 3240 requires a

grave cause for the removal of the person from office, while CIC (1983), canon
§ 2 sets out no conditions.*! The acceptance of an ecclesiastical office by a’
religious redlires the assent of the competent religious superior and it would

normally be expressed in writing, alt}\ough this is not actually required.

37 ES, 1, no. 30, p. 606.
38 Ibid., no. 31, p. 606.

*39 CIC (1983), canon 682 § 1: "Si de officio ecclesiastico in diocesi
alicui sodali religioso conferendo agatur, ab Episcopo diocesano religiosus
nominatur, praesentante vel saltem assientiente competenti Superiore.”

40 ES, no. 32, pp. 606-607.

41 CIC (1983), canon 632 §2: "Religiosus ab officio commisso
amoveri potest ad nutum sive auctoritatis committentis, monito Superiore’
religioso, sive Superioris, monitoc committente, non requisito alterius
consensu.” : :

P W
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However, the matter of contracts is treated separately because it

concerns the works of the apostolate in the diocese which are the

responsibility of the diocesan bishop and not part of the institute's own work as

Such. Increasingly, over recent years, religious have been moving away from

convent-based apostolates, such as schools and hospitals, to en.ga'ge in works

_which are controlled by outside agencies such as the State or Church.

Wherever they have been employed by the State, for example in Britain and
Canada, in the education system, they have been obliged to" honour the

contracts normal to any employee.

-

-

But in a*countr‘y like the United States where religious operated their
own schools and hospitals or were engaged by the Church to run parish schools
or 51m11ar organisations, there was no uniform system. Canon law did not

require written contracts although, in practlcg, such could have been drawn

" up. But religious are becoming involved in more individual apostolates which

do not always fit into the traditional patterns., They are being hired as

individuals and not always as groups. Our concern here is thh apostolates
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directed by the Church and not by secular- agencms, the most common title for §

these would be "pastoral mlmstnes", which expression covers a variety of

activity.

Many religious, while seeing the need to maintain traditional works

such as formal education, are becoming increasingly aware of needs in

‘Christian education, health care, social services, etc., which call for less

structured assistance. The Church authorities, because of the paucity of
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- priests, often realise that a wider expertise and more realistic team work is.

demanded-if new needs are to be met. In addition, situations of injustice
which are not being attended to by other agencies, are coming to the attention
of the Church. In the light of greater need and heightened consciousness, the

bishop and religious — and lay persons, also — must find a modus operandi.

At first sight, thé question of contracts might seem far.removed

184

e

from the spiritual commitment of religious whose very vocation pledges them
to a generous service of the People of God. Yet, religi&’:s as well as bishops
are also human and the written terms of a Wemind both parties of

their obligations, at the same time as they protect both. A contract doés not

prevent a religious from gwlng more, but it obllges not to give less. In

addmorg, the contract is made, not between the rehglous and the bishop, but
between the superiors and the bishop, thus ohliging in obedience to accepf the
mission from the superiors, as is ﬁtting It shoul::l be noted that CIC (1983),
canon 681 does not specify which rellglous supertor is competent and it will be
'. up to the partu:ular law of each institute to determme this competency.
'Although the local superior would normally not be _this person, there _could be a

delegation to do so in routine circumstances. This, however, would have to be

spelled out clearly.

Obviously, once a contract is drawn up and signed, both parties are
¥

obliged by its.terms. Moreover, the contract is binding, not only in church law
73 W .

but in civil law. This means that care is needed to avoid any vague terms -

which might have to be fought out in a civil court, if a conflict arose. On the
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) ';)_t‘her handl, it-is pbssible to have a.r:lause'ﬁﬂr'l1 the contract by which. each party

renpunces the right to take a breach of contract or disptfte‘ to_the civil court
o s !

and anges to abide by decisions an"ive_q at thrgugh Church procedures. In such

1)

a casd, it should be clear how a conflict would be handled. »

- e -

o

In drawing up a contract, both parties shonild__know what ‘is being

. - . ~, : e . .
agreed so that each is guaranteed justice and equity.‘tz' In addition to clear

detalls about salary beneflts, absence and holidays, for inetance, a contract
concermng rehglous rmght dlf.fEL somewhat from other contracts by making

specnflcanons regardmg the rehglous cornrmtrnents to commumty life. There

.

could for example, be provmon for the annual retreat in addition to hohdays,.

and for other community feasts, such as ~that of the Foundress.. If these

factors are included, possib.le‘conﬂitl:t can be"avoide'd. Also it would be of

primary importance to ﬁ,determine- when a religious is the agent of the

community, and when an"agent of the diocesé or Church-related group. Such a

- distinction has very practical consequences, not only in matters relating to

t_akation, but also in the case of malpractice and similar suits.

L]

The fact that the contract is usually between the bishop and religious

superiors, rather than between a pastor or -other intermediary and the

42 'Fhe Research Department of the Canadian Religious Conference

,prc.)du<:ed- a very ‘helpful document in 1977, entitled Study. on Working

Contracts for Religious engaged in Pastoral Activity. The main items to be

~included in a working contract can be found on pp. 35-37 and a model contract

appears on pp. 42-49. The model contract presumed that the contract would
be between the individual religious and some diocesan organisation so
alteration is necessary but the contract seems to COV?‘ every contingency.
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‘_‘individual religious, is also beneficial since it helps to minimise the risk of

dommatmn. This can be a sensitive 1ssue, especially where women religious
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are concerned —as An those mstances where the rehgmus is better qualified

than the pastor. It is better, for example, if the pastor, assistants and
religious can work as a.team, under general diocesan policies, even if the

pastor is in charge.

It is interesting to note that CIC (1983), canon 681 mentions
agreement on eéonomié matters, although nothing is said about justice in this
connection. The 'quesfion ‘of a'dequate financial remuneration for religious is
'somet_hing which must be faced squarely by the E:hufch. In many countries,
religious have contributed their 'serviées gratuitously, But this is becoming
increasingly difficult. As fewer religious are ernployed in salaried posmons

and as congreganons have more older members and fewer vocations, the

question of financial -support -becomes crucial, Rehgwus‘“ accept that the -

resources ,‘of, a diocese may not be great, but the bishop should be willing to
- pay a living wage to those who work for the diocese. It might be Better) at
least in smaller counf;*ies, if the Conference of Bishops were to agree on a
sfandarjd scale. There is nothing t(; prevent a congregation from waiving a
salary in individyal instances, but it should always be offered, as much for the

- sister's self-esteem as for material provision. It might happen that the

' émpldlyee‘is'ajretifed person with a good pension. The Institute is free to offer

her services without payment, but such a condition might alter the contract

I TP PP AT
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substantially. In fact, if nothingJs being given by the employer,#3 it cannot:be

regarded as a contract but simbly as a promise or agreement.

To sum up this innovation in the Code, although we might question
the place ;Jf such a "secular” arrangement in the Church, exﬁérience illustrates
that protections are necessary where employment is concerned. Besides, it is
the duty of the law to .prlotec,t all, priests, rgligious:, laity. It is always
difficuH: to determine limits where gnly good will operates. Certainly, in the
past, religious hav;e shown themselves generous and self-sacrificing, with
regard to the apostolate 'outside their own particular works: Often, it was
undertaken -in free time. In this context, however, we are speaking of the
normal, daily employment of r.'eligious. in the diocese in various: fields of
expertise.  New possibilities are opening out all the ‘ time, such as
developments in liturgy, instruction for sac_ra-ments, etc.,.which require the

assistance of religious. They are entitled to the normal conditions of hire.

The fact that CIC (1983), canon 631 has appedred in the Code illustrates that

the Church is aware of its responsibility in such matters.

p

c) Religious Houses and Residences

One further topic of major importance in the relations between

external authority and religious institutes invites comment. This is the

43 Although a salary is not given, it is possible that such items as
" travel expenses, meals and insurance benefits are given, in which case a true
contract is possible,

187
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question of religious hpuSes and residences, and the attitude of external

authority to innovative life styles among religious. The 1917 Code spoke of

188

"formal" houses™ meaning those which had at least six professed religious. '

The implication of this was that there could exist — and did — "non-formal" .

houses in addition to residences which were not established canonically. The

1917 Code demanded that permission from the competent ecclesiastical

authority be obtained for the erection of a house?3 and that conditions should

be such that the rehgmus were able to support themse.lves."6 But the 1917

Code did not speak of the obhganon of rehglous to live in a house. CIC (1917),

canon 508 requ1red though that the superior reside in the' house and not leave

it, except accordmg to the norms of the constltutlons. From these canons, we ”

could conclude that there are- ‘two types of religious houses,. both of Wwhich

require permission for erection 3Nd suppression, as well as residences with a

person in charge, who could be given all the prerogatives of a superior.

.

- The new code does not speafc in the same terms. There is no longer
any mention of "formal" and "non-formal" houses, but only of "houses", with
"domus" the term in use. Only once, do we find the word "sedis" in the new
law for religious and this appears to be more in the sense of "mother-house™
since it speaks of the principal "seat" of a diocesan institute which has spread

to other diocg;stes."*7

4% CIC'(1917), canon #88“5°. .
45 CIC (1917), canon 497, -
46 CIC (1917), canon 496,

47 CIC (1983), canon 595 § I.

e S emam et e st



R e

-

EXTERNAL AUTHORITY - 1983 REVISED CODE

CIC (1983), canon 608 states unequivocally that a religious
~community is to live in a duly constituted house under .the authority of a
legitimate superior, designated according to the norm of law: i“urthermoré,
there should be‘at least an oratory for the ceiebration of the Eucharist and the
reservation of the Blessed Sacrament., We shall consider these two sentences
separately. N
-
3
o CIC (1983), canon 607 presupposes that religious live in common®8 so
that the religious community of CIC (1983), canon 608 is taken to be the
- normal expression of rel}gious life. In other words, the canons are say.ing that
religious live together in a grdup, and that group is a religious community.’
There is no qual.i'fication aboqt the permanence of the group or the apostolate
in which it is engaged. As far as the canons are- concerned, the group is a
" community, which is sound theology. CIC (1983), canon 608, requires tha;c a
group — that is, a com;nunity — formed even fér an unspecified time and an
unspecified goal, live in a housé, legitimately constituted'.' ~There is no mention
of their living anywhere else except when on permission of absence. In
addition, they must live under the authority of a superior, designated

according to the norm of law. This latter provision was not in the 1977

Schema%? and, as it stands, it seems to infer that the superior would be

&

48 CIC (1983), canon 607 § 2: “Institutum religiosum est societas in
qua sodales secundum ius proprium vota publica perpetua vel temporaria,

elapso- tamen tempore renovanda, nuncupant atque vitam fraternam in
communi ducunt.”

‘ %9 Pontifical Commission for the Revision of the Code of Canon
Law, Schema of Canons on Institutes of Life Consecrated by Profession of the
Evangelical Counsels, C. 97, p. 58.

189
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resident. The probability is that this canon is linked with CIC (1983), canon
629 which repeats CIC (1917), canon 508 by demanding that each superior.

reside in her own house. Presumably, a superior can have only one "own

- house", CIC (1983), canons 608 and 629 apprear, then, to establish strict norms:

—_

religious are to live in houses, each with its superior.

This is borne out by a consideration of the work of the study group.
When CIC (1983), canon 629. was being discussed in November, 1979, the
members went so far as, to declare that the obligation of residence for
superiors was also applicable to -provincial superiors, warning that non-
observance was dangerous.’0 Yet, a-provincial superiof, by reason, of her
office, is responsible for many houses and she is obliged to visit them. This
seems to ’wéaken the argument. Could not also a loc.:al superior have several
houses under her authority? It would appear not, siﬁce, with régara to CIC
(19383), canor; 608, Cardinal Pironio suggésted for the Octobe.r, 1981‘meeting of
the Code Commission, that "habitare debet" be changed to "sedem habere
debet”, but this was not accepted because it was opén to dangerous false‘

in'cerprgeta‘cions.5l As far as can be understood by the suggestion, the plea was

for residences accountable to a main house.

One could easily speculate that, behind Cardinal Pironio's suggestion,

was the realisation that modern conditions such as' varied apostolates, often

A

-

50 Communicationes, 12 (1980), p. 161.

51 Relatio, 1981, p. 143.
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> call for very smail communities where a resident superior is virtually an
impossibility. Perhaps the consultors, by "their warning about "false
interpretations" were implying that such small communities were not the

-

norm.

There are no .fﬁrther clarific‘ations on the point in the canons
therﬁselves, but a note attached to the discussion on CIC (1983), canon 567
‘which speaks of chaplains and the obligation to consult the community before
.their appointment, shows aR, in?onsistency in the use of the word "community".
The note says that "community" -should be understood as one which is

t

“hierarchice ordinata" as if there were other types.’2 Is this an indirect

admission that there could be, groups of religious living in residences which.
were not communities? Does the Code understand by "community" here, a
juridical person? It is possible.
- "
LS
' f A
If we continue to the second part of CIC (1983), canon 608, we see
that each house is supposed to have an oratory. If this canon is taken’in
conjunction with CIC (1983), canon 93653 which speaks of the permission to
have a second oratory, the implicaﬁon could be that a f{filial house or a

residence dependent on another house, is the place which requires the second

oratory. But, of course, it could just as easily mean that the second oratory

52 Ibid., p. 152.

53 CIC (1983), capon 936: "In domo instituti religiosi aliave pia
domio, sanctissima Eucharistia asservetur tantummodo in ecclesia aut in
oratorio principali domui adnexo; potest tamen iusta de causa Ordinarius
permittere, ut etiam in alio oratorio eiusdem domus asservetur." ’
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was in another part of the same building, for example, for the convenience of

infirm sisters. . | ) e
The terms of CIC (1983), canon 608 suggest that the oratory is
recognised as integral to the constitution of the house. If it is impossible to

have an oratory, as happens in small apartmen.f?, presumably the bishop would
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have the option of granting a dispensation. This would not al{t_er the fact that .

the group was a religious community, but it seems to me that it might be
preferable then to constitute the group.as a residence. One could also take
into account here, CIC (1983), canon 667 § 1, which requires some appropnate

form of cloister. This canon suggests a purpose-bmlt convent Wthh is the

exception nowadays, rather than the rule, in apostolic institutes. It is difficult

to see how one can fulfil this requirement in an apartment, which must-often

be the choice of dwelling, because of the exigencies of the apostolate.

The problem is a complex one because the Code does not speak
explicitly of alternatives for religious although it should be noted that it does
not forbid such. On the other hand, in the section devoted to Societies of

Apostolic Life, CIC (1983), canons 733 and 740%% speak of "houses" and

"communities" as two separate realities, which inevitably, enforces the -

-

54 CIC (1983), canon 733 § 1: "Domus erigitur et communitas localis |

constituitur a competenti auctoritate societatis, praevio consensu Ep15c0p1

diocesani in scriptis dato,.qui etiam consuli debet, cum agitur de eius
suppressigne."

CIC (1983), canon 740: "Sodales habitare debent in domo vel in.communitate
legitime constituta et servare vitam communem, ad normam iuris pgeprii, quo
quidem etiam absentiae a domo vel communitate reguntur."

/
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argument that cIC (1983), canon 608 for religious means that "house" and

" "community" are preferably but one reality.

.The Code at first sight might bring us to an impasée, but a closer look

at CIC (1983), caﬁons 608 and 609 shows us that the former speaks of houses as

"constituta" and the latter as "_gEg@_", thus allowing for the interpretation
that"'constituted" houses- could include residences, while "erected" houses
were formally established. CIC (1983), canon 616 which has added "legitime
erecta" to the draft canon 342, referring to supf)ression of houses ﬁrould also
bear out the no'tionl that the "ereéted" houses are the formal houses. This
intérpretation certainly seems to be the pattern followed by the Sacred
Congregation for Religious and Secular Institutesﬁ ‘the constitutions of
several Institutes which have recenﬂy been apﬁroved, even after the
. promulgation of the new Code, it is clear 1that the Apostolic See is allowing
residences for a variety of reasons. A few articles will show how the canons
are being interpreted. |
!

One congregation ;p;:aks of the Iocal_commu;ﬂty, "whether house,
residence or district...",_5 reas anpther says, "Witﬁin t_he regions, there are
local communities; réligious houses; residences and groups of religious."6 Yet

another congregation speaks of establishing ™houses, residences and

L

55 Constitutions and Rules of the Congregation of the Missionary
Oblates of Mary Immaculate, article 88, p. 97.

56 Ordonnances des Soeurs de Notre-Dame du Perpétuel-Secours, no.
109, p. 30: "A lintérieur des regions se situent des communautes locales:
maisons religieuses, résidences et regroupements de religieuses."

s
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institutions."> " In none of these cases is any reason given.

-

However, sometimes reasons are given in such terms as the following:

When circumstances do not allow or require the canonical erection of a
religious house, a residence may be established by the general superior
with the consent of her council. The sisters residing there are subject to
a local superior?

A group of sisters, assembled temporarily for a particular reason
constitutes a residence. The group depends, either on the superior of a
house or on the superior- of the apostolic region. In certain cases, a
director may be named for an unspecified term as intermediary between
the group and the mandated superior.,

The community is constituted as a residence only when it has not been
erected as a house, properly so called, either because of the temporary
nature of the work or because of the small number of religious involved.
To open a residence, just as for a house, the written authorisation of the
local Ordinary is necessary.

Although one wonders why the canons of the Code are not expressed in

clearer terms, it seems that in individual cases, where such is necessary, the

57 Constitutions of the Sisters of St. Joseph of the Diocese of
Peterborough in Ontario, article 115, p. 57.

58 Constitutions of the Sisters of St. Martha, Prince Edward Island,
article 109, p. 36.

59 Code Fondamental des Servantes de Saint-Coeur de Marie, article 193,
p. 62: "Une résidence est constituee par un groupe de soeurs réunies pour une
raison particuliére et d'une fagon temporaire. Le groupe reléve, soit de la
supérieure d'une maison, soit de la supérieure de la région apostolique. En certains
cas, une directrice peut étre nommée sans ‘terme comme intermédiaire entre le
groupe et la supérieure mandatée.” '

60 Constitutions des Religieuses de Notre-Dame du Sacre-Coeur,
Archdiocése de Moncton, Nouveau-Brunswick, article 184, p. 73: La communaute
ne constitue quiune résidence lorsque l'on n'a pas procédé a l'érection proprement
dite en maison, soit A cause du manque de stabilité de I'ceuvre, soit .3 cause du
petit nombre de religieuses qui la composent. Pour I'ouverture d'une résidence il
faut, comme pour celle d'une maison, l'autorisation écrite de I'Ordinaire du lieu."

T e it
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Apostolic See has no difficulty in recognising the existence of residences. It

.

" seems that, as long as the articles are stated clearly and that the members of

a residence are accountable to a superior, the text will be approved. The Code
thus expresses an ideal norm which cannot always be achieved in cerfcain
circumétances. The Apostolié See recognises the. contingencies of the
apostolate which must always be held as important but it also wishes to keep
alive ‘the reality of religious community living in-a way which is recognised
externally -as well as internally. Such adaptation would be more realistic in

integrally apostolic institutes, where the priority is given to the apostolate and

"not to the conventual life.

The practical issues with which we have dealt appear to be areas

- where development will take place over the next few years, as.norms are

_implemented. They are not the only new areas concerning the relations

between external authority and religious institutes, but they are important

195

ones because they involve the life and mission of the local Church from day to "

day. It is to be hoped that bishops and religious will use the openings provided

by the canons to forge greater links for the good of the Church and the world.



o CHAPTER VI

THE EXERCISE OF INTERNAL AUTHORITY ACCORDING TO
THE 1983 REVISED CODE

Our study of the internal authority of an institute as it is outlined in the
new Code will .examine how the principles of participation and subsidiarity have
been assumed in the new law. A new spifit is evident\in the canons which ‘treat in

pastoral terms of such juridical matters as the internal legislative authority of the

- institute, its organisms and -l'egal texts, We shall deal separately with each of these

and then give some attention to practical issues related to the exercise of ‘internal

authority.

1. Legislative Qrganisms

The new Code speaks of the traditional organisms, the general chapter
and cduncils, in addition to'introducing other types of leadership groups within an
institute. We shall discuss each organism separately. .

.

a) The General Chapter

The approach to chapters, particularly the general chapter, which we find

in the 1983 ‘Code, bears little resemblance to the corresponding material in the

. 1917 Code. The main common bond lies in the fact that in both Codes superiors

and chapters are stated to enjoy authority over members, as defined in universal

’
e .
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law and constitutions.l
i) The New Law -~

a

" The 1983 Code has omitted the term "potestas dominativa", but kept the word

"potestas" rather than "auctoritas" as some had suggeste(.i.2 The Code Commission
wanted to make clear also that this power, although it can be defined as a certain

form of ecclesiastical public power, is not "potestas regiminis";3 for this reason,

the two notions were separated in CIC (1983), canon 596. The third paragraph of
the canon inserts into the éode the terms of the interpretation issued by the Code
Commission on March 26, 1952 referring to delegated power and the supplyir-1g of
power in common error, already discussed in chapter L4 With regard to elections,
religious apply the general canons found in both Codes,?. unless these have been
modified by particular law. The 1917 Code required that-when voting for the
higher superiors, the Chapter members in an instituté of men should promise on

ocath to elect those they deemed before God should be elected.® There was also an
N X

1 CIC (1983), canon 596 § 1 and CIC {1917), canon 501 § 1.

2 Relatio, 1981, p. 140. 7

3 Ibid., CIC (1983), canon 129 explains that "potestas regiminis" is also
called “potestas jurisdictionis" and is' reserved to ordained persons although
christians may share in its exercise according to the norm-of law.

4 Cf. Chapter I supra, pp. 31-32. 3

5 CIC (1983), canons 164-170 and CIC (1917), canons 160-182. The 1983
Code contains some major changes such -as the ability to vote for oneself and a
revised method of counting votes (CIC (1983), canon 119).

6 CIC (1917), canon 506 § 1.
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admonition that all shoult_:l abstain from seeking voteé, either directly"or indirectly,
for themselves or for 6therst7 These two paragraphs of the 1917 Code form the
bas1s of a new canon in the 1983 Code which is at once less dxscrlmmatory but
more demanding. CIC (1983), canon 626 enjoins on superiors &nd membe: ike the
duty of abstaining from any abuses in the conferral of offices and elecnons and to
be single-minded in their chmces, discerning prayerfully about those who appear

worthy. Furthermore, they may not procure votes, dxrectly or indirectly, for

themselves or for others.

This cancn, though it does not mention the topic specifically, does in fact

brmg a new dimension into the chapter, particularly the general chapter whxch is

£}

most mvolved WLth elections. CIC (1983), canon 626 is not strlctly )urxdlcal in ’

content since it contains elements for which we cannot legislate. How can one
know with certituée that a person is truly worthy in the Lord? The c!iscussion on
'the canon in 1979'centreti on three points: adding the word-"truly" to "worthy",
including nominatit)ns as well as elections in the canoh, and adding the phrase
concerning the procurement of votes.8  However, in 1981,. the canon was

questioned agam, this time on the inclusion of the words "sive directe sive

indirecte" whlch seemed to preclude prayerful discussion. The phrase was allowed

to remain, precisely because this was not the intention.? The Consultors did not

7 CIC-(1917), canon 507 § 2.

8 Communicationes, 12(1980), pp. 155-156. The original text was:

"Nullus sodalis constituatur Superior nisi qualitatibus polleat quae illum in Domino
dignum et pro munere aptum demonstrant."”

9 Relatio, 1981, p. 145.
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e e L a4



INTERNAL AUTHORITY - 1983 REVISED CODE 199

.

want to preve;'nt legitimate seeking of information; what they did wish to avoid was
any pfé’séure in casting votes. Although there are o explicit norms ‘in the Code
itself about prayer aﬁd discernment as sucﬁ at a chapter, they are, most cgrtainly
'.implied in CIC (1983), canon 631 which asks that the ge'nerai chapter be "a true
sign of (the institute's) unity in love". - ‘

Having established the spiritual nature of the geﬁeral chr-:tpter, CIC (1983),
.. canon 631 reminds religious that it is.the‘ highest authority in the institute,
" according to the constitution\S: Of its nature, it is not a permanent body but an ad
) _r_\-o_g.group,cz;lled into existence for specific pu;poses which, according to canon

631, are:

to protect the particular charism of the institute, .
- to promote updafed renewal aécording to this charism,
- “to glect the supreme fnoderator,
- to treat major b_usines%‘matters, :
. to draw up norms which all are obliged to obey.
-CIC. (1983), canon 586 had earlier acknowledged each institute's autonomy,. .
especia.liy with regard to government, and pointed out that the institute has 'the
right to presen;e-its own patrimony and enjoy its own intefnal.discibliné. CIC |
(1983), canon 587 went on to speak of the cohstitutiéns and other c‘odes.of. an '
insﬁtute as well‘as their content. Father Jean Beyer reminds us that the internal

autonomy of an institute consists in its own structure, recognised and approved by

the Church.10

10 3. Beyer, Droits des instituts de vie consacrée, p..330,
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The general chapter is the group responsible for drawing '-'P the
constltunons in their fmal form before seeking approval of the appx‘bpnate.
authorm&s, and for preparing the secondary codes. In the years since the Coun<:1l
this has been the major responsnblllty of_ the general chapter, but once the
constitutions are approved by the Church, the general chapter ‘will maintain its
vigilance role, updating if necessary according to the jﬁurposes outlined in CIC
(1983), canon \63‘1. Any changes in: constitutions must be confirmed by
" ecclesiastical authority, but other changes may be-made according to the norms of '
the constitutions. .. B

| N

These prescriptions, although appearing in the Code for the first time, art;,
not new in practice. What gives the canons oh; chapters an appeéfanc_e of néuness ;
is the seriousness of the obligations enjoined and the wa)} in which they are stated.
The general chépter in particular can now-be seen as expressing the concern of
every member of the institute through .-delegate':s, commissions, etc.; it is
rep,resente'ative of the entire insﬁtute; according to CIC (1983), canon 631, Also,
-every member, as well as communities and provinces, has a r{gh-t'to send freely
desiderata and suggestions to the general chapter, accolrding to CIC (1983), canon
631 §3. Again, this is not new but the fact that there are other assemblies and

means of participation actively encouraged beforéhand helps make this a reality.
. ‘

This whole section of the new Code depends very much on the teaching of

Perfectae Caritatis and Ecclesiae Sanctaé which spoke strongly of partic:ipation.11

-

11 PC, no. &, p. 613, ES, nos. 1-6, pp. 624-625.
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The general chapter is obligatory in an' institute, but CIC (1983), canons 632 and
633 provide for othe;r chapters and assemblies for which norms 'should be

established in particular law.12

- ii) Practical Respmmsibﬂitim of the General Chapter

It might not be out of place to devote some time to spelling out a few of
the practical functions of the general chapter. it should be realised that this list is
in no way exhaustive since every iﬁﬁitute is free to develloli its own norms, in
aécordanée with genefal law. .

> .
One could probably. distinguish three phases in -the "life" of a general

chapter. One might be the election of the superior general and other gener;'il

.
officers, another could be th.e discussions on institute matters, and the third the
manner in which proposals will be communicated to the institute and, if necessary,
to ecclesiastical authority. The phases shouid not be regarded as closed entities,
For example, the chapter is unlikely to begin immediately wit.h thé election of the
superior general, nor do tr;e other ‘elections have to tal;:e place at the same time.

-

One might, then, set out the main duties of the chapter as follows:

-~

12 Cf. Communicationes, 12(1980), pp. 170-175 for the discussion on CIC

(1983), canons 631-633. The group wanted to protect the personal authority of
superiors and to allow for other organs of participation’ without multiplying them

unduly, ' : N
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A. Elections r

1. To eleCt the superior general and other general officers in the

manner prescribed in the constitutions;

- -

B. Chapter of Affairs

2. To allow, if not corlmtrary to the constitutions, addi'-ﬁons ‘to the
o membeArship. of the general chapter in progress, using the re_ﬁuired
voting ;ystem (e.g. two-thirds majority); |
3.  To examine trends in spirituality, and community life-styles and to
* evaluate the general fidelity of the institute to its charisr\n and
. mission, noting strengths and weaknesses;
4, To examine the growth of the institute — number of vocations, their
location, type of milieu, etc.
'5.' .T,o examine stati_stic:s —— age-range of members, nature of
employment, etc.;
6. 'To evaluate the situation with regard to existing apoqtolates and to

determine future policy;

7. To examine liaison with ecclesiastical and civil authorities, as well

as with people in general;

8. To examine thé financial state of the institute and make provision
f;)r the best use of material res.ources;

9. To decide on the n;anner of electing delegates to the next general
chapter; |

10. To provide for changes in the syste,rr.a .of voting, either for elections
or for business matters.

-,
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I1. In all of the above, to formulate decisioi&s,hnd vote on them.

C. Implementation

12.

13,
14,

1:5.

l6.

To request permlssmn of the appropriate ecclesiastical authonty to
make changes in the constitutions as a result of decisions taken;

To communicate to the institute the results of elections;

Tb communicate to the institute the decisions taken, if these épe in
accordanc.e with the constitdtions;

To communicate to ;che institute decisions affecting constituﬁons
which have been permitted by the eccles{iastical authority as well as
refusals, and reasons for these, if there have been any;

To ensure ‘that the decisions of the chapter are understood
throughout fhe;#@stitute, by a;.s‘{gning respdnsibilities ‘to various

members or groups.

' -
Obviously, an institute might have other items to add to such a list. What

is important is that the general chapter see its respon51b1hty in very practlcal

terrns so that its leglslatlon never becomes unrelated to the members it is trying to

serve. A check-list is sometimes useful in this regard. Simjlar lists could be

~compiled for other chapters. The institute itself works out its procedures; the task

of the general law, as expressed in CIC (1983), canon 633 is to remind religious that

participation at every level is the norm.
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Recently, the International Union of Women Superiors General produced a

study devoted to general chapters and reform.13 This study highlights the
importance that the gerieral chapter now has, not simply as a legislative body, but
as an instrument of renéwed vitality in an institute by reason of the widespread

participation of the members,

iii) Voting

In view of the importange ‘of the general chapter's deliberations, great
attention must be paid to the matteiof delegates to it. These members bear a
heavy responsibility for the life of the institute, It might be in order, then to
Consider the qu'estion of véting for delegates and even for the supreme Moderator

" and other officials.

With regar:d to the supreme Moderator, the law is clear that this should be
done by canonical election (CIC (1983), canon 625 §1). CQIC (1983), canons 164-179
give thé norms for canonical election. From these'canons, as well 4s from CIC
-(1983), canon 119, it appears that the Code envisages an election in the presence of

the voters and by absolute majority vote. Ho;yever, CIC (1983), canon 176, when

13 Cf, U.LS.G., "General Chapters and Reform", in Religious Life
Rewew, 22(1983), pp. 24-29, 92-102, 159-167. This article’ flrst appeared in UISG
Bulletin, pp. 32-55, under the ntle, "Chapitfes Généraux dfaujourd'hui”. Of
particular relevance are pp. 93-95, where the purposes of a general chapter are

detailed and pp. 98-99 which concentrate on the functions of chapter delegates. .

Another very comprehensive article is "Nature and Purpose of General Chapters",
- produced by the SCRIS and found in Consecrated Life, 2(1978), pp. 176-185.

L taieas o m - om oo
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referring to CIC (1983), canon 119,1% does contain a modifying clause, "unl_ess itis
o_therWise provided in the law or the statutes", which suggests that it is possible to
have some other system of voting. Nevertheless, any system for elections would

have to include the provisions of CIC (1983), canon 172, concerning valid votes.}5

It seems surprising that the Code has not considered any other voting
system, although the relative simplicity of the majority vote system lends itself to
a gathering like a chapter. However, in this technological age, the availability of
combuters makes more complicated and more- time-consuming methods a distinct
possibility. A method which could well be considered is the tr'ansferable vote

system.1é Because this system depends on a points schel:ne, it is designed to pick

14 CIC (1983), canon 119: "Ad actus collegiales quod attinet, nisi iure vel
statutis aliud caveatur: e )
1° si agatur de electionibus, id vim habet iuris, quod, praesente quidem maiore
parte eorum qui convocari debent, placuerit parti absolute maiori eorum qui sunt
praesentes; post duo inefficacia scrutinia, suffragio fiat super duobus candidatis qui
maiorem suffragiorum partem obtinuerint, vel, si sunt plures, super duobus aetate
senioribus; post tertium scrutinium, si paritas maneat, ille electus habeatur.qui
senior sit aetate; -
2° si agatur de aliis negotus, id vim_habet iuris, quod, praesente qu1dem meuorq\,,
parte eorum qui convocari debent, placuerit parti absolute maiori eorum qui sunt?
praesentes; quod si post duo scrutinia suffragia aequalis fuerint, praeses suo voto
paritatem dirimere potest;
3° quod autem omnes uti singulos tangit, ab omnibus’ approban debet."”

15 CIC (1983), canon 172 § 1. "Suffragium, ut validum sit, esse debet:
1° liberum; ideoque invalidum est suffragium eius, qui metu gravi aut dolo, directe
vel indirecte, adactus fuerit ad eligendam certam personam aut diversas personas
disiunctive;
2° secretum, certum, absolutum, determinatum.
§ 2. Condiciones ante elecnopem suffragio appositae tamquam non adiectae
habeantur."

16 This system involves selecting a specific number of people in order of
preference. Points are allocated to a person in accordance with her place on the
list. For example, if three choices are asked for, a first place might get three
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out the /berson(s) most.acceptable to the greater number of electors. In this post-
Conciliar era, with its greater stress on active. partlmpatlon and genuine sharlng,
thls would surely be a major advantage. It does not appear to v1olate the terms of
CIC (1983), canon 172, since each voter is qmte clear about the 1dent1ty of the
-persons being selected as well as theorder in wh1ch the selection is made. Nor are
+ the voters attaching any conditions; to the election. In 'view of- the ease With which
this System canh now be operated and even' more, becaljse of the marked benefits of
such a cho1ce, 1t seems to be one Wthh should seriously be consi dered, even for the
election oi the supreme moderator. Unless the Apostolic See_rt;\akes a clarification
forbxddmg the use of any system different from the one descnbed in the canons,
there seems no reason why 1t Sould not be adopted, 1f an institute so desired. If the
canons are to be mterpreted strlctly, presumably an indult could be obtained, but

this would not be necessary if the constitutions prov1ded for it.

As far as other electiofis are concer'ned,. whether they be for 'rnajor or

'#r_ri'iqor superiors, or delegates, the Code does not ma'ke any stipulat.ion'about"th_e :
form to be used. Again, it could be advantageous to consider a transferabl_e vote
system as a method contributing to the better deployment of personnel and talents.
In fact, many congr’egations are already'using it, at least at intermediate levels of

government.

pomts, a second, two and a third, one. The person with the most pomts wins the
election.

Ct. H. O’Leary,. "Expenence with Preferent1a1 Voting", in Rev1ew for
Religious, 38(1979), pPp. 105-122, for a fuller treatment of this top:c.
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One could reasonably argue in faveur of.th'e actual method of voting or
for any other accepted system provided that justice is at all times upheld, One

wonders why a particular system is s%ngled- out in the Code itself. Perhaps it would

“have been simpler to leave the question open, provided that matters concerning

validity of votes and the freedom of individuals were strictly respected. Of course,
it must be recognised that the Code is ;;resenting one method o be used if no other
form has been foreseen. In this way, an institute is not blocked by a lack of

¥

specific prescriptions on the matter.

b) Sgg‘ iors

-

The 1983 Code speaks of superiors in four ways: 1) "superiors" in general, .

2) the "supreme moderator", 3) the "competent authority", and 4) the "major

¢

superior”. Most of the canons will refer either to the superior in general, or to the

competent \au'thority. The practical determinations must then be found in the
R T 4 :

‘particulak law.

' | N - | : s -. ﬂ\)

However, before discussing each of these instances, a general overview of

the canons which define their authority would be in order. There are four such

canons. - 1} CIC (1983), canon 596 § 1 says that the superior enjoys that authority
over members which is defined in universal law and the gonstitutioné. 2)

C15(1983), canon 618 tells us that this authority comes from God through the

ministry of the Church and is to be used in a spirit of service. 3) CIC (1983), carion

617, in the section on religious life itself, again reminds us that superiors fulfil

their duty and exercise their authority in accordance with particular and universal
e Y
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¥

law. &) Finally,, CIC (1983), canon 618 points out that, whatever  type of

consultation or discussion takes place, the final decision alway¥ lies by right with

the superior.

There is no mention in the new Code of dominative power. However,

CIC (1983), canon 596 §3 is a very important part of the new law, It how ‘

ipcorporates into the law of religious the terms ;)f the reply from the Code
Commission, dated March 26, 1952, -which stated ;c.hat CIC (1917}, canons 197, 199
and 206-209 are to be applied to dominative power unless the nature of the matter
" or the text or context of the law prevents this.}7  Thus, the revised Code is

acknowledging m its section on "potestas regiminis" that the power of religious

superiors and chapters is public and inserted into the mamstream of the Church'

hierarchical structure of authonty. Although the Code Consultors did not wish to

enter into a prolonged debate on privgte and public power, they did put forward the

view that the power of religious superiors is, of its nature, no longer separate from

jurisdiction.18 This is a major step forward from saying it is merely analogous.

It should be noticed that the ‘canons which are applicable, accordmg to
CIC (1983), canon 596 § 3, all refer to executive power and not to leg1slat1ve or

judicial power. They allow for delegation and sub-delegation as a normal procedure

by law and also provide for the supplying of power in the case of common error,

17 Canon Law Digest, 1, p. 73, (original in AAS, 44(1952), p. 497). CIC
(1983), canon 596 § 3 says: "Potestati de qua in § | applicantur praescripta cann.
131, 133 et 137-144, . -

: 18 Communicationes, 11(1979), pp. 305-308.
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whether "de facto" or "de iure". The implications of these canons are far-reaching.

They provide for peace of mind in a number of doubtful situations.

Apart from these significant provisions, the new Code has chosen to speak
of power in terms of its exercise, taking as a premisé that it is a special sharing in
the authority of Christ received through the Church. Whatever the law, whether
. universal or particular, allocates to a superior is to be seen as an investing of the
recipient for.its implementation. There is less suggestion of domination and more--
emphasis placed on service which is the predomina‘nt note in our modern
understanding of authority. While being strictly juridical in scope, these canons are

distinctly pastoral in tone, yet providing a clear principle whiéh has to be respected

by the members of a religious institute,

‘Ultimately, the canons are saying that every superior has personal
authority and a right to exercise it at the appropriate level.l9 This prin_ciple_ of
personal authority is traditioﬁa! and has remained inviolable throughout Vatican II

eaching and in the 1983 Code. Yet, it is not without opposition in the modern
wo ld; the practice of shared authority, so common. i‘n some religious institutes at
present, even tends to dowr;grade it. Neither: the 1917 Code nor the 1977 draft
actually made, as strong a statement on persona! authority as does cIc (1983),
canon 618. The implication has always been the-re and it was accepted praétice,
but this new canon says unequivocally that the authority of the superior to decide

!

b

19 CIC (1983), canon 622: "Su;‘){emus Moderator potestatem obtinet in
omnes instituti provincias, domos et sodales,’exercendam secundum ius proprium;
_ceteri Superiores ea gaudent intra fines sui muneris.”

)
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and plan remains intact.20 The preservation of this principle provides a necessary

protection for the individual religious who may have no objection if certain matters
are discussed openly in the council, but who, .on the other hand, may prefer that

certain ones remain only with the superior. This principle of personal authority

leaves the member with the choice. Admittedly, the law will demand, in certain

cases, that a decision not be taken by the superior alone, but it maintains general

freedom to withhold information in the best interests of the individual, and not to °

act according to the opinion of the council. In addition to those instances foreseen
by universa.l law, particular law may determine occasions where authority is
limited, so th_at the interve;ntion of the council is required, but these norms never
affect the superior’s inherent right to personal authority or the individual's righf to

personal privacy. CIC (1983), canon 220, which asserts that no one may hatin the

good reputation of another or violate the right to brivag:y, applies to all the

Christian faithful, including religious. It is significant that the Code imposes only
ene case requiring a collegial decision of the superior general and council, and this
is found in CIC (1983), canon 699 dealing with dismissal. The particular law may

specify other cases to be decided co!legial'ly, but saving the case of elections of

persons, the Apostolic See does not usually allow these to be on issues which affect %

an individual personally. - They are more concerned with such” matters as the
erection of provinces, undertaking of missions, administration, and so forth, Since
the canons ‘on superiors, apart from those already mehtioned on the nature of

authority, seem to fall into four broad categories, each will be treated separately. .

20 "..firma tamen ipsorum auctoritate decernendi et praecipiendi quae
agenda sunt." : C
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i) Superiors in géneral

First of all, we could consider some canons which have a pastoral
orientation and, although not so designated, appear to relate more to the local
level than to other ones. CIC (1983), canons 618 and 619 are unique in their
concern that supetriors be at the service of their communities and members in
every area of their lives, with a consciousness that they ar.e using their share in
Christ's authority to build up true and loving communities of faith.2l : Nothing so

comprehensive was found in the 1917 Code, which more or less summed up the

superior's duties in CIC (1917), canon 509 as consisting in drawing attention to

papal documents and their own constitutions, and instructing the lay members and

servants of the community.22 The closest that the 1983 Code comes to this canon

21 CIC (1983), canon 618: "Superiores in spiritu servitii suam potestatem
a Deo per ministerium Ecclesiae receptam exerceant. Voluntati igitur Dei in
munere explendo dociles, ipsi subditos regant uti filios Dei, ac promoventes cum
reverentia personae humanae illorum voluntariam oboedientiam, libenter eos
audiant necnon eorum conspirationem in bonum instituti et Ecclesiae foveant,
firma tamen ipsorum auctoritate decernendi et praecipiendi quae agenda sunt."
~ CIC (1983), canon 619: "Superiores suo officio sedulo incumbant et una
cum sodalibus sibi commissis studeant aedificare fraternam in Christo
communitatem, in qua Deus ante omnia quaeratur et diligatur. Ipsi igitur nutriant
sodales frequenti verbi Dei pabulo eosque adducant ad sacrae liturgiae
celebrationem. Eis exemplo sint in virtutibus colendis-et in observantia legum et
traditionum proprii instituti; eorum necessitatibus personalibus convenienter
subveniant, infirmos sollicite curent ac visitent, corripiant inquietos, consolentur
pusillanimes, patientes sint erga omnes."

22 CIC (1917), canon 509 §1. "Omnis Superior debet notitiam et
exsecutionem decretorum Sanctae Sedis, quae religiosos respiciunt, suos inter
subditos promovere."

§ 2. Curent Supenores locales: 1. Ut saltem semel in anno, statis diebus, publice
legantur propriae constitutiones, itemque decreta quae publice leganda Sancta
Sedes praescribet;

2. Ut saltem bis in mense, firmo praescripto can. 565, § 2, christianae catechesis
habeatur instructioc pro conversis et familiaribus, audientium conditioni
accomnmodata, et praesertim in religionibus laicalibus pia ad omnes de familia
exhortatio."
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is CIC (1983), canon 592 § 2 which asks the moderators to promote notice and -

observance of documents emanating from the Apostolic See. QIC (1983), canon 629
requires superiors to reside in their .own house, repeating the norms of CiC (1917),
canon 508. The imp.lications of this canon have already been discussed;23 it need
only be repeated here‘ that c-ommunitiesl and individual members ai;e to be

accountable to a superior. CIC (1983), canon 661 reminds superiors that they have

a duty to provide time and means for the general development of their members,

while CIC (1983), canon 67_?;‘,-\Sraws attention to the duty they share with members

for the guardianship and growth of the apostolate entrusted to their institute. With

regard also to apost‘olate, CIC (1983), canon 678 asks diocesan bishops and religious

b

superiors to'work together so that suitable coordination is achieved.
0.

CIC (1983), canon 623 prescribes that partiéular law determine what
period after profession must elapse before a member may be elécted or appointed
superior; this should be contained in the constitutions with regafc} to major
superiors. CIC i1983), canon 624 requires that the constitutions specify clearly the
term of office of superiors and any conditio;’ls attached to continuatidn in office or

termination of it.2# CIC (1983), canon 627 requires superiors to have their own

23 Ci. Chapter'V, supra pp. 190-191.

24 CIC (1983), canon 624 reads: §1. "Superiores ad certum et
conveniens temporis spatium iuxta naturam et necessitatem instituti constituantur,
nisi pro supremo Moderatore et pro Superioribus domus sui iuris constitutiones
aliter ferant. .

§2. [Ius proprium aptis normis provideat, ne Superiores, ad tempus definitum
constituti, diutius sine intermissione in regiminis officiis versentur.

§13. Possunt tamen durante munere ab officio amoveri vel in aliud transferri ob
causas iure proprio statutas,”

——
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council whose mode of i-ntervention by consent or advice, beyond the requirements
of universal law, should be clearly determined in particular law.23 CIC (1983),
canon 636 states that the office of treasurer is to be sebarate from that of the
superior, unless circumstances at the local level argue otherwise. In all cases, the
superior retains the overall direction of the treasurer's operations. CIC (1983), .‘
canon 639 develops further the question of administration with reference to debts
and obligations. In general, permissionssgiven by the superior to administrators and
various forms of accountability, make the institute or governmental unit
responsible, as a juridical person.26 Finally, CIC (1983), canon 628 allows for the

visitation of houses according to the norms of particular law.

il} The Supreme Moderator

A\

CIC (1983), canon 622 establishes that the supreme moderator exercises

authority over the entire institute and, by CIC (1983), canon 592 § |, is accountable _

25 CIC (1983), canon 627: §1. "Ad normam constitutionum, Superiores
- proprium habeant consilium, cuius opera in munere exercendo utantur oportet.
§ 2. Praeter casus in iure -universali praescriptis, ius proprium determinet casus in
quibus consensus vel consilium ad valide agendum requiratur ad”normam can. 127
exquirendum."
26 CIC (1983), canon 639: § 1. "Si persona iuridica debita et obligationes
contraxerit etiam cum Superiorum licentia, ipsa tenetur de eisdem respondere.
§2. Si sodalis cum licentia Superioris contraxerit de suis bonis, ipse respondere
debet, si vero de mandato Superioris negotium instituti gesserit, institutum
respondere debet. -
§3. Si contraxerit religiosus sine ulla Superiorum licentia, ipse respondere debet,
non autem persona iuridica. ‘
§ 4, Firmum tamen esto, contra eum, in cuius rem aliquid ex inito contractu versum
est, semper posse actionem instituti.
§5. Caveant Superiores religiosi ne debita contrahenda permittant, nisi certo
constet ex consuetis reditibus posse debiti foenus solvi et intra tempus non nimis
longum per legitimam amortizationem reddi summam capitalem."
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to the Apostolic See for the institute by means of a report which is sent in
periodically. The supreme moderator is elected by the general chapter according
to the norms of the constitutions, as stated in CIC (1983), canon 625 § 1, but the

new law introduces a change with regard to the president at the election.

CIC (1917), canon 506 § 4 had required that, in congregations of women, the

election of the superior-general be presided by the Ordinary of the place where the
"election was being held or by his delegate a;nd, in addition, if the institute was
diocesan, the Ordinary had power to confirm or deny the election.27 The new law,
in CIC (1983), canon 625 § 2, mentions only that in aiocesan institutes, the electicn

will be presided over by the bishop of the principal seat of the institute.28

Many of the most important duties of a superior general are connected

with the individual sisters but there are several which refer to the life of the
institute itself. The actual establishment of an institute is reserved to the
ecclesiastical authority but, once established, the internal a;lthority assumes
competence for divisions into'parts,' mergers and suppression .of these parts.
CIC (1983), canon 616 § 1 reserves the suppression of a legitimately erected house
to the suprerﬁe moderator; while in otherrcases, CIC (1983), canon 581, enjoins that
"thé erection, division and.joining of parts of an institute are done by the

"competent authority" of the institute. The canon speaks of "partes" as distinct

27 This power of confirming or denying was applied to the procedure. He
could not influence the voting. If he failed to confirm the election, the members
proceeded to another election.

28 Requirements with respect to age, length of office, etc. have already

been considered when speaking of such canons as CIC (1983), canons 623, 624, 627,
628 and 636.
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from "domus" which would indicate provinces, vice-provin and regions, rather

than indi\}idual houses. The canon might have been better expressed to convey the

idea that any actions concerning the whole institute would be carried out with the

intervention of the supreme moderator, or by the general chapter itself. It should.

be noted that neither of these canons mentions the intervention of the council but
this Wou{d probably be one area in which particular law could rquire consent of
the appropriate council. When it comes to the erection, transfer or suppression of
a novitiate house, the matter is clear. This is exclpsively the responsibility of the

superior general with the consent of the council, according to CIC (1983); canon

647, and expressed in a written decree. Paragraph 2 shows the strictness of the.

law with regard to the novitiate: for validity, the twelve-month period of novitiate.

must be spent in a house expressly designated for the purpose and only in special
circumstances may the superior general with the consent of the council, aHow an

individual novice to make the novitiate elsewhere.

With regara to individual members, several matters are reserved to the
superior general. For instance, in the case of a transfer to another religious
institute, the superiors general of bpth institutes, with the consent of their
councils, are competent to intervene according to CIC (1983), canon 684 § 1. If a
religious, after perpetual vows, wishes to -renounce her property, totall-y or
partially, she may do so with the permission of the superior general, according to

CIC (1983), canon 668 § &4,

In the matter of departure from the institute, several canons refer to the

superior general. By CIC (1983), canon 686 § 1, the superior general with the

-
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consent of the council, may grant an indult of excla-ust'ation, for not more than
three years, to a religious in perpetual profession. By the terms of § 3, the superior
may, with the consent of ti'xe council, petitibn the Apostolic See in ther case of an
institute of” pontifical right, or the diogcesan bishop, for diocesan institutes, for an
imposed exclaustration. For those in temporary profession, CIC (1983), canon 688 °
§2 allows the superior, with the consent of the council, to grant an indult of
depérture which, in the case of a diocesan institute, has to be confirmed by the
bishop of the place where the departing member is assigned. If the person asking
for an indult of departure is perf)etually professed, by the norms of CIC (1983),
~canon 691, the petition is handle_d/_bybhe supérior general 'aﬁd council, and their
opinions are forwarded to the Apostolic See or the diocesan bIshcl>p. (dependiné on
whether the institute is pontifical or dioces'an) who alone are empowered to grant
the indult. If a religious who has legitimately left the iﬁstitute wishes to return to
it, CIC (1983), canon 690 § 1 allows the superidg' general with the ;:dnsent of the
‘council, to readmit that person without the obligation of r;;.)eating the fnovi'ciate.
The superior general then decides a suitable probaﬁonary period before temporary
profession. In the case of a religious who has completed temporary profession but
who is not regafded as capable of proceeding to another profession, the superior
general, by the norms of CIC (1983), canon 689 § 1, may, after consultation with
the council, exclude that person from profession. Finally, in the situation wh‘ere
dismissal has been found necessary, CIC (1983), canon 699 provides for t_he
procedure to be carried out collegially by the superior general with at least four
council members for validity. The instructions are very strict: there must be a
secret ballot and the decree of dismissal must contain the motives for dismissal in

law and in fact. CIC (1983), canon 700 declares that the decree, however, does not

]
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have the force of law unless confirmed by the Apostolic See or the diocesan bishop,

according to whether the institute is pontifical or diocesan.

iii) Competent Authority

A number of canons refer to the "competent authority" of the institute,
leaving particular law to specify which group or superior is actually competent in
the situation. Most, if ;101: all of these canons will, in fact, be referring either to

. )
the chapter or to major superiors, but we cannot presume this, so we shall treat
separately of those which sn_ecifi'caﬁy mention the major superior. Furthermore,

most of these canons would: also refer to the intermediate superior, that is, the

provincial superior or regional superior, if there is one.

CIC (1983), canon 581 assigns to the competent authority, the erection,
division and joining of parts of an institute, in accordagce with the norms of the
constitutions,.\while CIC (1983), canon 585 gives the competent authority the-power
to suppress parts of an institute. Where an institute is divided into provinces,
regions or vice-provinces, the provincial, regiﬁnal superior or the vice-provincial
could in some instances be,desigﬁated the competent authority for her area in
these matters. CIC (1983), canon 580 allows for the aggregation of one institute to
another, giving the power of aggregation to the competent authority of the
aggregating institute.2? When there is question of erecting a house, CIC (1983),

canon 609 assigns this to the competent authority with the written permission of

29 Cfi. supra pp. 149-150 for comments on the ambiguity of this canon.
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the diocesan bishop. In none of these canons, is there mention of ébment or advice

from the relevant council but this would be regulated by particular law. o

There is a series of canons which treats of the novitiate. CIC (1983),
canon 641 allows the competént authority to admit candidates to the novitiéte,
according to the norms of particular law. CIC (1983), canon 644 recommends that
persons burdened by debt shoiild not be admi.tted' and CIC (1983), canon 645 gives
some conditions for entry to the institute,30 enabling the superiors to request, even
secretly, any information about the candidate which is considered necessary.
CIC (1983), canon 653 § 1 allows the competent authority to dismiss a novicé, while
§2 gives tﬁe_ major superior, who coﬁld well be the same pérson, the power to
extend the period of novitiate, but not beyond six months. C1C7(1?83), canon 656'
outlines conditions3! for the validity of temporary profession, one be'&g/admission
by the competel:\t superior, who must have the opinion of the council, a'nd ;'ecepﬂon

by the legitimate superior or delegate.

Several canons which speak of "competent superiors" concern professed
religious. By CIC (1983), canon 668 § 2, the competent superior may allow a sister
to change her will. and make other arrangements relating to personal property.

CIC (1983), canon 671 says that religious should not accept duties and offices

30 E.G., proof of baptism, confirmation, free status.

31 Age, completion of valid novitiate, freedom from force, fear and
fraud, and reception by legitimate superior. This canon and canon 60! on
obedience, both use the expression "legitimate superior" which seems to indicate
that the superior has been legitimately appointed, designated, elected. In canon

671, "legitimate" seems equivalent to "competent” as our next pah'%aph of text
mentions.
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outside the institute without the permission of the "legitimate" superior. There is
no mention of particular law in tl;lis. canon and one can pn.ly presume that
"legitimate" either has the same meaning as competent, or refers toa person who
has been -duly authorised or delegated by the competent superior to act.in her
name. CIC (1983), canon 682 is concerned with the appointment of religious to
ecclesiastical .offices in_the diocese. The'competent superior must give :a;sseht to
the appointment and may withciraw the person from the office, after notifying the
bishop beforehand, Thé bishop is free to do likewise regarding the termination of
the appointrhé.'r;t. By the terms of CIC (1983), canon 638 § 3, in matters which
might affect adversely the property of the institute or any.of its parts, such as
alienation within the limits stated by the Apostolic See, the written permission of )
the competent superior with the intervention of the council, according to the norm

of law, is required for validity.

iv) Major Superiors

Finally, there are canons which specifically mention the major superior,
of whom a description is given in CIC (1983), canon 620.32 Although the canons
reserved to the authority of the competent superior concern matters of great
importance, one senses a particular seriousness about the*following norms. The

Code wishes to make sure that some matters which deeply affect religious as

[N

" 32 CIC (1983), canon 620: "Superiores maiores sunt, qui totum regunt
institutum, vel eius provinciam, vel partem eidem aequiparatam, vel domum sui
luris, itemque eorum vicarii. - His accedunt Abbas Primas et Superior
congregationis monasticae, qui tamen non habent omnem potestatem, quam ius

universale Superioribus maioribus tribuit."
a
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persons and religious, are guaranteed the attention of a majbr_ supe:.'ior,' who must
protect the inditidual_. Three of these canons are concerned with the novitiate.
CIC (1983), canon 674 § 3 states that the rnajbr superiOr may allow the group -of
novices to live for a specnfxed time in another de51gnated house of the 1nst1tute.
CIC (1983), canon 649 § 2 gwes the major supenor the power to allow a nov1ce to -
| anticipate first professmn by not more than flfteen days. cIC (1983), canon 650 §3
declares that the governance of the novices is reserved to the director of novices,
under the authortty of the major superiors. ‘

A group of canons refers to the absence or departure of professed
members. CIC (1983), canon 665 § 1 concerns:leave of absence.. The major
superior, for a jUSt cause and w;th the consent of the councu may allow a member
to hve outside the 1nst1tute, but not for more than one’ year, unless the absence is
for reasons of_ health, study or an apostolate of the 1nst1_tute.

CIC {1983), canon’ 694 ailows the major superior with the consent of the
council, and after collectmg the proofs, to declare dlsmlssed orie who has
notonously _deserted the catholic faith, has contracted marrlage, or even
attemptad civil marriage. With: regard to the process of dismissal,-according to
CIC (t983),' cannn 695 § 2, th.etnajor superior must collect the facts and rnalte the
situation -known to the: accused person, before sending an account .of the
proceedings .t<‘)' the'superior' general. In the case of serious scandal or “harm,
CIC (1983), canon 703 allows the major superior to expel a member from the
institute,_. with th_e duty of initiating the process for dismissal, should this be
necessary, By CIC (1983), canon 703, a local supérior is also empowered to expet

from a house of the institute in a case of emergency, with the consent of the
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council; it would appear that the major qﬂﬁeriér may act alone in such instances,

although particular law might add a clause)to the contrary.

«  Finally, there is one canon which refers only to lay institutes of pontifical

right. This is CIC (1983),-canon 672 which allows the major superiors of these

institutes to permit their members to act as agents for the goods of Tay people.

Acting as executor of someone's will could be one such instance; 4nother exampfe

would be to accept the administration of goods belonging to an elderly or sick

&

1
member of one's immediate family.

Tt can thus be seen that the canons on superiors range from the pastoral ti)_
the strictly juridical. Not too many actions require the consent of the council, but
those c-oncern‘ed with the individual person insuch matters as absence and disnfissal
are stricter. This puts the onus on particular law to make spéciﬁc norms for

adequate consultation and protection.

c) The Council ) : 5
T N
Li_ttle is said in the law for religious about c:oﬁncils, apart from the fact
that each superior shhouli:[ have one, as CIC (1983), canon 627 states. The operation
of the council is 'largely ‘determined in the particular law of the institute,

especially the constitutions, except for those cases mentioned in the universal

law.33 The norms of the particular law will indicate. how impdrtant the councli! is

33 The relevant canons where consént is required are CIC (1983), canons
638 (alienation), 647 (erection ‘and transfer of a novitiate house and making the
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seen to be within the institute. In some cases, such as small local communities, the
council could be the whole community, which would indicate a high degree of

participation by all, in those matters which are within its competence. .

i) The Extended Counci! . ' . - . ‘

In recent years, many congregations have introduced yet another means of
more realistic participation at the generalate level. This organ.is often referred to
as the "extended council” and consists of the other mdjor superiors of the institute,
in add&tiqn to the superior general and council. There are no norms in the general
law for this organism so, if it is going to be operative, the'constitutions should set
out clear rules concermng its mandate, 50 that its power does not encroach on that
of the ordmary general councﬂ This will be particularly important in matters
which the general law assigns to the general council, such as an indult of departure

to one in temporary profession or the erection of a novitiate house.

The supposition will also be that this extended council. does not meet as
regularly as the general council itself. ‘I'h.érefore, the matters with which it will
deal are likely to . be of rarer occurrence, though nof, by the;t very fact,
unimportant. But items which concern the whole institutel, such as the division of

provinces, and which would not be decided except after some considerable

s

_ novitiate in another house), 665 (absence), 684 (transfer to another religious-

institute), 686 (exclaustration), 688 (indult of departure), 690 (readmission), 694
(declaration of dismissal), 699 (dismissal); only advice is' required for CIC (1983),
canons 656 (admission to temporary professmn), 6389 (exclusion from vows) and 69!
(indult of secularisation),

/
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corlisu'lyation an'd"discussioﬁ, would be well within the competence of the extended

council.

One maior advantage of such a group is the up-tp-date as;sistance afforded
the general coi.jnci by the superiors who a;'e "on the spot" in the Vvarious
gqugaphical areé;étemming from that, is the fact that participation not only
takes place but is seen to affect the dperéﬁon, of the highest authority in the
institute, It is one way in wfﬂch an institute can deterﬁ]ine what limits, within the
law, it wishes to place on those séiécted for positions of authority.

-

Another advantage can be-that the number of members required to form
the general'council is fewer because there is a better distribution of functions.
This can be a major factor in the modern world when empib‘yrﬁént after a term of
office is by no means guaranteed. Institutes are obliged to decide whether they
can afford to ask members to give up positions which are' not only beneficial
financi.ally to the institute, but necessary to the lwell-being of the individual.

-

However, on the other hand, when major superiors from the intermediate
levels are involved actively at’ the general level, there may well result some
confusion in.terms of subsidiarity. Care must be taken to separate the two roles

assumed so that all are clear wherein lies responsibility.

To obviate possible problems, it is an excellent idea if the constitutions
spell out the functions of the general superior alone and with the general council,

as well as those of the major superior alone and with her council. This has often
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been done in constitutions and it makes for greater clarity. Where an extended
council exists, one-might suggest a few functions Yhich could be entrusted to it to
show how a more widespread consultation can contribute to greater unity and
efficacy. Some matters will require consent of the extended council, others are
simply more effective means of internaﬁénal c:o-c;rdination.

Possible matters requiring the consent or intervention of the extended council

L. The modification of existing provinces or regions; )

2. The creation of new provinces or regions; .

3. .The approval of financial administration at general level and intermediate
level; | |

4. The acceptance or imposition of the resignation of a general councillor;

bR The replacement of .a general councillor until the subsequenf general

” chapter;
6. " The approval of directories or rules on the’intermediate levels;
7. The publicatiop of a cofmmon stance on some major issue, eitht_ar with

regard to the secular world, the Church or the Institute;

3. Convocation of an extraordinary general chapter.

Means of fostering co-ordination

L. Informing the extended council of trends in spirituality and community
life-styles;
2. Informing the extended council of developments in the apostolate;

3. Developing effective means to disseminate information in the institute.
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These few examples illustrate the role of an' extended council, functioning
as an ext;nsion of the council, that is, with power of decision. The institute may
wish it to be a college also, in which case, the constitutions must distinguish
clearly which matters are to be decided ~colleg§ally._ But it should also be
remembered that the council may be simply a consultative group. In this case,
tﬁere is no need for the constitutions to speli'out its role; the institute's second

book {which gives’rt;c—;l;?a ‘specific norms) would be the proper place for this.

Each institute must work out its own structures, according to its size and
needs, The extended council, acting as a college and as a council, could be one
structure used to limit the exercise\of_ a superior's authority. But whatever role is

assigned to an extended council, it must surely be seen as a powerful means of

strengthening an institute's unity and effectiveness\.?‘r\

ii) Executive Committees of the General Council

-

~

Some institutes provide inst;aad for a general council which then delegates
a number of day-to-day decisions to an executive commmittee, provided a quorum is
guaranteed. This means that not all the members of the general council have to be
present at the generalate for all meetings, and may exercise apéstolic functions

elsewhere for the well-being of the Church and of the comm‘unity.

34 SCRIS produced a short but useful article on the "Enlarged General
Council” which can be found in Consecrated Life, 2(1978), pp. [49-151. It s’
obvious that SCRIS is in favour of such an organism, provided its functions are
clearly defined.

1
-
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If an institute prefers to have ancillary, executory committees instead of
an extended council or an executive then usually the most important committee
will be the group responsible for communications throughout the institute. Its

duties could be two-fold: 1) to disseminate material of whgtever kind from the

superior general and the council and 2) to collect from inside and outside the -

institute, information and news items and re-distribute them to the whole
congregation. »

Another essential committee might be concerned with ﬁ_naﬁcial
administration, in co-operation with the-general treasurer., Within this committee,
different areas such és determining financial policies, maintenance of buildings,
investments, pensions, etc., could be allocated to different people.

»

Yet another essential committee would have to be the secretariate, under

the guidance of the general secretary. Again, different areas could 'I-)e alloé:ated,

" such as liaison with Church and civil authorities, as well as the more general-

correspondence,

It is up to each institute to decide how many or how few of these
committees it requires. They have one common factor: they are all the executors
of the decisions or wishes of those in authority. As such, they give %n. incalculable

- ~
service to the institute, since, without them, the goal of participation would be

hard to achieve in any realistia sense.

S—
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d) Assemblies and other gatherings

With regard to other assemblies, little is said beyond CIC (1983), canons
632 and 633. The law is intentionally general when referring to these gatherings; 3
leaving to particular law to’'decide whether organs of participation, apart from the
general chapter, should exist. The nearest.' the Code comes to legislating their

existence is in CIC (1983), canon 633 § 2 where it refers to means of participation

and consultation "instituendis et adhibendis" but these terms are hardly mandatory.
However, this is not to{say that the Code is against assemblies. What it does
stipulate is that their nature, composition, mode of procedure and time of
celebration should be determined clearly in particular law.33 Moreover, they
should reflect the active participation of all and the tradition of the institute, but

not be needlessly multiplied.36

Although the Code is rather general in speaking about these othe:'-
gatherings, the emphasis on participation in Vatican Il which corresponds to trends
.in the world of today, is producing new structures in religious life and will,
.ultimately, be found in particular law.

-~

2. Legislative Texts

4

It was the hope of the study group to stress the importance of the

35 CIC (1983), canon 632.

36 CIC (1983), canon 633,
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particular law of an institute which had become obscured by the 1917 Code.

Father Mark Said makes the statement that "until the promulgation of the Code of -

Canon Law in 1917, the role of particular law in consecrated life was far more

important than that of the common or general law of the Church."37 One could -

argue that before 1917 there was little else but particular law, but it'is true that
the minute regulations found in the 1921 Normae rather stifled religious life. To

counteract this, he suﬁ.ested that:

the revised particular law should be a set of spirit-filled norms, which
effectively help the building up in members and communities of the
stature of Christ throdgh the fulness of charity and, at the same time, the
development to its full capacity of the human personality, The aim of the
revised law should be the formation of mature and responsible men and
women of God according to the character and scope of the institute to
which they belong, who, individually and united in community, would give
testimony to Christ and work unceasingly for the spreading of the
kingdom of God on earth.38 -

Many of the canons in the law for reﬁ%‘refer‘ to implementation of the

norms "according to the constitutions" or "according to particular law". Father
Jean Beyéf, in“a‘ﬂ.'écent article on the new Code, has listed those cénons which
refer to par;cicular law or the constitutions. He tells us that thefe are twenty-t\;vo
éanons which refer to the constitutions and forty-five which refer to particular
law. There are a further eight which could apply i)oth to universal and particular

law.39 1t will have been noticed in the preceding pages, as we spoke of authority,

~

37 M. Said, "Particular Law of Institutes in the Renewal of Consecrated
Life", in Review for Religious, 36(1977), p. 928.

38 Ibid., p. 926.

39 J. Beyer, "Droit ancien, droit nouveau" in Vie Consacrée, 55(1983),
p. 169. He gives a list of the relevant canons. :

.

O -
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that particular law is to regulate more-precisely the general norms found in the
- Code. This 15 in accord with Vatican II's insistence that each institute must express
its charism and tradition in its own way.%0 This makes it imperative that each

institute realise its own t:esponsibility to produce a particular law which is best

suited to it.

Particular law is found in the Constitutions, Rules and Directories of an
institute, as well as in chapter enactments; these will be the object of our next

consideration.

a) The Constitutions

.

The key canons concerning constitutions are CIC (1983), canons 578 and

587%1 which spell out concisely their content, the reasons for having them and the

40 E.g., PC, no. 2, p. 612. | -

41 CIC (1983), canon 578: "Fundatorum mens atque proposita a
competenti auctoritate ecclesiastica sanctita circa naturam, finem, spiritum et
indolem instituti, necnon eius sanae-traditiones, quae omnia patrimonium eiusdem
instituti constituunt, ab omnibus fideliter servanda sunt."

CIC (1983), canon 587 § 1. "Ad propriam singulorum institutorum vocationem et
identitatem fidelius tuendam, in cuiusvis instituti codice fundamentali seu
constitutionibus contineri debent, praeter ea quae in can. 578 servanda statuuntur,
normae fundamentales circa instituti regimen et sodalium disciplinam, membrorum -
incorporationem atque institutionem, necnon proprium sacrorum - ligaminum
obiectum, - ,

§2. | Codex huiusmodi a competenti auctoritate Ecclesiae approbatur et
tantummodo cum eiusdem consensus mutari potest. . _
§3. In hoc codice elementa spiritualia et iuridica apte componantur; normae
tamen absque necessitate ne multiplicentur. '

§4. Ceterae normae a competenti instituti auctoritate statutae apte in aliis
codicibus. colligantur, quae tamen iuxta exigentias locorum et temporum congrue
recognosci et aptari possunt." -
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necessity for approval. The ‘content concerns the nature, goals, spirit and
character of the institutg and its sound traditions, as well as the funtilamental
norms about the government of .the institute, ‘discipline of the members,
incorporation and formation of members, and the object of the vows. In
articulating these essentials, the constitutions should blend the juridical with the

spiritual, but aveid multiplying norms unnecessarily.

The task of drawing up constitutions lies with the institute itself, but final
approval is reserved to the ech&si&tical authority. Within the institute_, the
religio;s contribute ideas and principles, personally and communally, to groups
spécially initiated to co‘—ordinate material until; eventuallj/, a draft is produced for
the general chapter. Here, the members discuss the noﬁns until a fipal text
emerges for presentation to the ecclfsia.stical authority. The process is necessarily
long because it must involve t.he whole institute and express its uniqueness;

. \ ,
otherwise, it cannot be said to belong genuinely to each member of that institute.
As is well known, the task of revision of constitutions has been going on for many

years now, in accordance with Vatican Il recommendations®2 and numerous helpful

articles have been produced to aid the process,¥3

42 E.g., PC, nos. 3 and 4, p. 613; ES, nos. 12-14, pp. 626-627.

83 One could mention such articles as J.F. Gallen, "Constitutions and
Directory" in Review for Religious, 40(1981), pp. 759-772; L. Orsy, "How to write
good Constitutions" in Review for Religious, 32(1973), pp. 482-489; D. O'Connor,
"Developing Constitutions and Directories” in Review for Religious, 37(1978),
pp. 753-776; id., "Some Observations on Revised Constitutions” in Review for
Religious, 38(1379), pp. 771-779; L. Hughes, "Revision, the Law and the Chapter™ in
Supplement to the Way, 36(1979), pp. 58-70; N.M. Ford, "Why Religious revised
their Constitutions” in Review for Religious, 42(1983), pp. 218-225; M. Cerletty,
"Some Practical Helps for the Development of Constitutions”, in Studia Canonica,
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In view of the abundant literature ‘available on the subject, it seems
superfluous to enter i)nto a detailed consideration of the material. It might not be
out of place, though, to underline the importance of constitutions in the life of an
institute. This is well summed up by Father David O'Connor:

The constitution is to have a stability and permanence which is not t6 be
easily altered because it expresses the enduring and fundamental elements
of the reli%ous institute,

A constitution is necessary because the institute and its members require
an articulated basis for their life and mission within the Church. [t is

necessary to preserve the proper identity of the institute and avoid a
vacuum in authority %4

The importance of the constitutions cannot be over-stressed. A religio"us
"should be able to find in them the ri.:sons for consecration as a member of a
‘particular institute. As a book of law, it should contain clearly the rights and
obligations as a religious and as a member of that ir;stitute, and be, at the same
time, an inspiration to continuance in it. The constitutions need not be; long but

they must be clear,%?

14(1980), pp. 155-170; and A. Guay, "La contribution des canonistes a la révision
des constitutions des communautés religieuses" in Studia Canonica, 1{1969),
pp. 205-221. Almost mandatory as a guide to drawing up Constitutions is M.
Dortel-Claudot, What should be included in New Constitutions.

44 D. O'Connor, "Developing Constitutions and Directory" in-Review for
Religious, 37(1978), p. 756.

45 L. Orsy in "How to write good Constitutions” in Review for Religious
32(1973), pp. 482-489 gives ten useful principles which are worth mentioning In this
context, and D. O'Connor in "Some Observations on Revised Constitutions” in
Review for Religious, 38(1979), pp. 78-779, provides a helpful checklist for
evaluating Constitutions. ’
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b) The Second Book

The second book of an institute is called the directory or the rules or

whatever name is traditional to the institute. Its purpose is to give more specific

norms for the implementation of the constitutions. It is also prepared by the

general chapter, in collaboration with the whole institute, through various forms of
participation, and can be modified or changed by subsequent general chapters. This
second book does not have to be approved by the ecclesiastical authority but it is
usually sent in with the constitutions when these are first presented for

approbation.

The second book is concerned with the practical implementation of the
principles contained in the constitutions. It is'not the place for introducing riew

ideas but for providing norms on the day-to-day ﬁvihg of what has been established.

Certain areas stand out as requiring detailed norms.’

Since each institute has its own tradition, it will want to spell out for
itself its way of living the vows. Thus, as well as a section enlarging on the

particular charism and spirit of the institute, one might find one on the life of
g

consecration, Following from that, there might be a chapter on the forms of

prayer and devotion favoured by the congregation. Such a section could include

»

specific norms about honouring the founder of the congregation, special feast days,

etc.

%
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The next two sections might deal with norms about community living and
the apostolate. The former could éuggest ways which will promote a spirit of
charity in the community while the latter might consider such matters as how the

L

mission of the institute might be better achieved.

Some sections are longer than others and one of these is that on formation
which requires more detailed norms since it is dealing with persons as individuals.
Each step of formation should be treated adequately and it should be clear where

responsibilities lie.

—

Another section which is usuall_)'{ the longest in the second book, is that on
government since it is concerned with each level of government. This section
might begin with more detailed norms on the procedures for general chapters —
convocation, responsibilities, number of delegates and manner of selection, etc. At
the general level: the duties of the superior general, the general counci!, the
general adrpinistration and the extended: councl}, if it exists, will be outlined in
more practical terms. One could expect to find here the instances wh;en the
superior general needs the consent -of the council. Following from these sections,
each level is considered in the same way so that the question of responsibility for
government is clear. This section will usually show how participative are the
structures of an institute. It should also, complementing the constitutions,
distinguish between the particular rolés of each level of government which are
usuall} seen to be as follows: 1) a concern for the unity of the institute at general
level, 2) a special concern for the apostolate at the intermediate level and 3) a

special care for the needs of the individual person at local level.

-
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The second book would probably conclude with a section .on the
administration of temporal goods and procedures to be followed for absence,
departure from the congregation, re-admission or transfer.  With regard to

administration of goods, it is important to set out clearly where responsibilities lie, -

This can be a sensitive issue, Although the treasurer is the administrator of goods,

the overall responsiblity always lies with the superior. Similarly, in questions of

absence, etc., the terms and responsibilities should also be clear.

The form of this second book can var}. It <;ould bt; one volume following
the same chapter h}eadingé as the constitutions, Or, it might be split into several
volumes, taking topics together. under key heédings such as 1) spiritual and
communit\y life, 2) formation, 3) government, 4) terﬁporal goods.” . Such an
arrangement might also be used for the third book, with the difference that second
book rﬁaterial could be changed only by the general chapter whereas the guperior
general and council would be competent for changes in third book materjal.
Ar{other method is to place constitutional and directory material together in o e
volume so that all .the material on a given topic is found in the same plaCts-a.4
Another very useful addition is to have an appendix containing all the instances’
when the various levels of government require the intervention of the council.. This
can be a valuable and quickly-found checklist. It would be Helpful when compiling

this list to indicate which points are taken directly from general law.

46 This can be done by indenting the articles of the director;y and using
different numbering and type face 'so that it is clear which articles are

- constitutions and which are direéctory material.
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The second book is an important téxt since it should contain clear articles
for the smooth running of the institute's life and be a guide to each member in
practical matters. It does not have the same permanence as the constitutions

because it is concerned, not so much with principles, but with their applications

.. which can vary as society changes. This is :not.__'c_o~ say that the second book will

* constantly be in process of change, but it is a book which requires regular

evaluation so that outmoded proc.edures are not allowed to stifle the institute.

/

¢) The Third Book

Sometimes, an institute wishes to have a third book which might be call;:d
a director)( or customary, in order to obviate too frequent changes in the second
book. Very often, af, the end of Book I, there is an article which indicates that,
although the seéond book is not equal to the constituﬁon;s, it too is binding in virtue
of religious profession. Some instittites may feel that much of the material in tﬁe
second book would be of such a vacillating nature that it would be better to
relegate it toianother book. Each institute will decide for itself. However, a close
exaﬁinaﬁon'of the canons of the revised Code would seem to suggest that there
could be at leas} four specxahsed dlrectorles ‘formation (CIC (1983) canon 659

§ 2), financial policies (CIC (1983), canon-635), superiors (CIC (1983), canon 617},

and procedures (CIC (1983), canon 631 § 2). Such details could be approved by the

superior general and council, without having to go through the general chapter.

4

"4
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d) Other Texts . . -

So far, we have considemntial legislative texts of the instif_ute.
However, it would be a relati.vgly rare event for the general ch-apter to produce
these texts since they énjoy a certain permanence. Nonetheless, whenever it
meets, the chapter does have the duty to reyiew legislation and tr‘xre’;results‘may
well be contained in shorter documents such as circulag; letters. T;He general
chapter might also issue a document on some important issue whi.ch.aﬁects the
whole institute, such as suggesting a common stand on a matter of justice or crisis

in the world. Although important, these documents do not have the same stability

as constitutions and directory, .

In addition to the documents produced by the general chapter, each
province might have texts which relate to itself alone. One such text migl;!t be the
procedure to be followed in the p'rO\;rince for the election/selection of pr!vincial
and local superiors and council rﬁem!aers. This  could be the implementation of the

constitutional norm which aliows such a matter to be decided regionally. Another

* . area which might warrant a provincial text could be formation. ° Differing

”

requirements, for example, those of missionary regions .. might be better
accommodated by a plan produced at the level of need. Another provincial text
could deal with the apostolate of the province, establishing areas of priority, norms

for personnel, and so forth. e

There is no question here of producing texts which are in opposition to the

constitutions and directory; such a policy would be a violation of the unity

.

|
i
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| | v -
"necessary in an institute. ' But it would be foolish and undesirable to impose’ a
yniformity in matters which, of their nature, have different facets. A proper
decentralisation consists, not in depriving superiors of legitimate authérity, but in
. meeting needs, as far as is pdssiblé, at the level they occur and in the manner best
:sdi:ted to the locale ana situation. Such a policy also fifs in with the wisdom of
integrating ‘the activity into the local Church. _ .

N

3. Some Practical Issues related to the Exercise of Internal Authority

The responsibility for the exercise of authority lies, primarily, with
P .

Iegitimate superiors and chapters. But that these should operate in a vacuum,
would indeed be a travesty of authority. However, it is not always easy to
.~determine the most appropriate form of integration of members into the structures

v 2\ -
of authority. An attempt will now be made to examine some of the problems which
g
arise.

v - \
a)'Participatory Structures -

If participatory grbups, apart from the chapter and council, \;iere virtualfy
unknown before thel council, the same cannot ‘be_ said‘ today. ~ Many institutes,
indeed, seem to have exaggerated in the number of groups they have established
and one wonders, at times, whether ;.he "tyranny" of the superior has been replaced
by the tyranny of the group. Obviously, groups arg necessary énd desirable bﬁt a

certain caution would not be out of place, lest a reaction against authoritarianism

not result in‘'a worse oppression.
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Having said this, there are areas in religious life which call for maximum
participation by the rnembers. Or, perhaps, it would be more accurate to say that,
while every area of life requires the participation of the members, some require a
more orgamsed participation in the form of groups, committees, boards, and so on.
Areas which suggest themselves are the apostolate, formanon, spiritual
discernment and. finances. The pooling of expertise as a contribution to the
governmental structures of the institute not only facilitates efficient organisation
but keeps the members in the stream of development. |
.

It is impossible for the superiors or the c__:hapters to have a first-hand
knowledge or _experience in every detail whi;:h ~ co-ntributes to effective
organisation, and the work of expert groups should supply what is lacking. _The
danger wou}d the group took over the;role of authority. If, for example, the
apostolate gaegan to,mission members, "this 'would be a gréve misuse of the
superior's authority and the member's obedience, It could wéll happen that a
superior wouISl mission a merﬁber according to the recommendations of the

apostolate grouf) butAhe decision would be the superior's and not the group's. This

might appear to be [an argument on a technicality but it involves the understanding

of the theology of dhedience and authori‘ty. The superior and the chapters are\the

recipients of Christ's authority, through the mediation of the Church.

In addition to initiating specialist groups, many institutes began to
experiment with representative groups for a province where the institute is large
enough to be so divided. These were often elected assemblies as distinct from

chapters and their role was purely consultative. However, they performed an

L.
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increasingly import%n_t function as they becalme foc;l points for the discussion and
development of prdvince policies.. .S;ame institutes have maintaiqed the system of
having elected assemblies. BGt if the province éssgmb_ly begins 'Eo double as the
province chapter where such exist, there .is danger of confusion. A chapter is.a
group called together for an immediate purpose; it is not intended ’tg) be an on-
going structure. If in apostolic institutes, the chapter is on~going' oxl' pérmahent, it
bgco,m_es a threét to :he authority of the legitimate supefior. In addition, the
members of the assembly, who have a longer or shorter tenuré, according td the
rules, may not be the persons one would want to form a general chapter. A sister

who was.considered a suitable candidate might not be so acceptable two or three

years later but the province can do little in such a situation,%7

On the ojchéf‘_ hand, some institutes have abandoned'thé elected province
assembly for the open assembly. 'Everyone is free to at\tend, which can make it
unwieldy unless carefully handled. But in ggneral the systems works well anc-l__
institutes have seen significant developments in férms of responsible lleadership,
personal growth and interpersonal relationships, and constructive policies. bne
problem which can arise is when a province is also committed to having a

provincial chapter for the election of delegates to the general chapter. The

* temptation is to use the province assembly as the chapter for that occasion, but,

47 Cf. Code Fondamental des Servantes du Saint-Coeur de Marie, articles
145-151, pp. 4#1-42,"where the Congregation seems to have done the opposite by
keeping the regional chapter members as a consultative body called the assembly,
for the duration of the regional superior's term.of office. Its role includes
preparation for the next general chapter, but also the promotion of the life of the
region. It is unclear what happens if its mandate comes to an end in the middle of
the period between general chapters. It hardly seems likely that one would form a
regional chapter too far in advance, yet the region will lack an assembly otherwise.
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unless the whble province is present, this will not safeguard the voting rights of
absentees, who will, thus, not have been able to elect to the general chapter. If a

province wishes to continue with the province assembly, even as the preparation

-

for a general chapter, it mighf be wise to.separate the election of delegates from
. . ,

the discussion of other matters, and make provision for the election-to the general

chapter by ‘means of a province-wide postal vote. TRe constitutions should .

establish some policy about chapters and provincial structures.

-

»

Some religious may feel that the Code has not been sufficiently insistent’
on the formé’tion of participatory groups. CIC (1983), éanon 635 § 2 requires that
means of participation and consultation be initiated and used. This seems to be as
far as,a Code should-go. It-is up to the institut.e itself to decide how to implemeﬁt

~:this norm, depending on its size, geographical distr.lbution, and so forth. The
co'ns‘titutions should even express norms on this point in very general terr'ns. It

- ' would be a mistake.to tie ah institute to forms which coqld become quickly

. outdated. In fa;ct, a 160k at constitutions recenﬂy approved will reveal that
institutes are being very cautious. This is wise as the best place to make de_tailed

structures is at the province level,.where they can be- changed and modified, as

need arises. But many people who feel that participativé structures will only be

convoked on a sporadic basis would be happy to see a ge'neral norm which obliges to

some form of .province representation on a large scale, This would protect the .

L)

rights of the members and give them a voice on policies.

Q

One congregation which has made provision for greater participation in

policy-making, is the Missionary Oblates of Mary Immaculate. The constitutions

)



A

INTERI‘\IAL AUTHORITY - 1983 REVISED CODE - 241

oblige the provincial superior, in council, to "set up committees and orga;nize
various meetings of a consultative nature, according to the needs and possibilities"
with the purpdsé & "greater participation by the entire province."¥8 This norm
ensures participation while leaving the precise form of such to particular
.circumstances.. In larger ‘provinces,‘ the structures can even be established for

districts or part of the territory.

If particular law is to belong truly to an institute, it must express what
the institute wants, within the context of the universal law. This matter of
participatory structures is one which the institute must develop for itself, in the
light of its own experience and aspirations. To impose anythlng beyond the general
exhortation in the common law, would be to lay burdens on institutes and risk an

undesirable uniformity,

b) The Role of the Superior J Y

One of the most delicate issues in contempor.ary rehglous life is the
determination of the role of the superlor. Authority in general is problematic but
{_\the principle of authority, as indicated ‘earher,’*9 is fraught with difficulties. We
sometimes find a strong reaction z{gainst the authoritarianism of the past which has
sometimes resulted in a rejection of authority itself. The idea 4tha_1t authority can

belong tq one person is difficult for many to grasp.

—

' 48.@9 nstitutions and Rules of the Congregation of the Mlssmnarj Oblates
of Mary Immaculate, article 103, p. 113.

49 Cf. supragp?209-210.
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We have tried fo'indicate the benefits of p‘ersor}a{l authority.30 That it (

exists, has been affirmed repeatedly in the Council and, again, in the new Code.3!

But the terms in which the Council and the Code spéak of superiors, certainly do

not show a policy of authoritarianism. On the contrary, the accent has bgen on

" care, concern and genuine service.32 In addition, the fact that the Code itself

imposes thé intervention of thé council, either by consent or advice, provides'a
check on the superior's activity. |

There has been wide experimentation in the area of superiors. There have

heen differences at the local level and at the le\ggl,oé.«ma)jor superiors. Both of

these will be considered separately.

i) General and Provincial Level

There has been a strong desire in many congregations to have team
government at the general ang local level and some have even tried to express this
in their draft constitutions in such terms as: "The general government group
cohsiéts of five members, one of whom is the superior general." Congregations
which. try to use suqh a Statep’uent will sometirﬁes complete it with another,

recognising the personal authorit'y of the superior general and her special canonical

50 Ibid.

51 E.g., PC, no. 14, p. 620 and ET, no. 25, p. 692 and CIC (1983), canon
618, . : . '

52 E.g., PC, no. 14, p. 619, no. 25, p. 692 and CIC (1983), canons 618 and

619..
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functions. But it is obvious that their emphasis is oln team style of govérnment and
even, where possible, on what is seen as "shared a.uth\)'ity". This approach is even
more common at the provincial level where some congregations have allowed
provinces to have a provincial team, each member of which is given personal
authority as well as shared responsibility. As far as can be ascertained, each
fnernber of such a team would feel able to give a decision to a religious without
consulting the other members, should the neefi arise. But, in actual 'fac't, any
decisions which concern serious ma,tte} such as admission to'the novitiate,
missioning to a house, apostolate, an O on, are not. takeur;\i‘r;a?ﬁndently. In

effect, then the action of a team with skared authority is collegial.

The implications of acting collegially at all times are far-reaching. With
regard to the team members, there is certainly merit in trying to work togethér to

reach decisions. It seems that women have been more inclined to search for this

.style of government than were men. It should be stressed, though, that genuine co-

‘operation”should be the normal style, whatever the type of government. The fact

of acting together is not in question; what is in question, is the obligation to
resolve every. situation with a collegial vote, secret or otherwise, the logical

conclusion to which team government leads.

The merits of the team style,* from the point of view of the team
members, would seem to lie in the support of each other. No one person is

responsible for a decision; inevitably, a matter will have received a measure of

“discussion. This ought to ensure more willing acceptance of decisions since the

method of arriving at them will be known By the members of the community. This

-
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is always encouraging for superiors. But surely, this co-operation is perfectly

possible and desirable when the government style consists of a superior and a '

council. If the members of a congregation wish the maximum discussion and co- °

operation for”' .'impo?tant decisions or even for lesser ones, they are at liberty to
insert the_appropﬁate rnéasure in the constitutioﬁé and directory. If congregaﬁons
have successfully introduced the collegial type of government into their structures,

surely they can pro’vide for collaborative styles which will be just as adequate. It
. does not seem to be beyond the realms of possibility and it is certainly within the

demands of the Code.

¢

- If there are advantages in the collegial system for the team, there are

serious disadvantages and these become obvious when one considers the effect of
their activity on individual members. Although members might be happy to think
that their needs have been_met By consideration of a question by mor;e than one
person, they may also be dismayed at the inevitable delay’. Such a result may be
hard enough. But what of the religious who does. not want the entire group to
consider a request or problem? If the gove;'nmental structure is collegial, she has
no option. This is where there is grave danger of injustice, and this is why the

Code-does not countenance collegial stfucturés of government.

The duty of the law is to protect rights. The imposition of a collegial
type of government would not protect the individual's right to privacy. In some
cases, it would also not protect the community. . If, for example, a person who had

legitimately left the congregation, wished to return and the team voted to allow

this, the person could return. But, in cases of government with a councll, if the

e
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superior had proof that the return of this person would damage the community but
was not free to divulge the details, she could decline to act on the council's assent.
By her personal authority, she could protect the community, which would not be

possible if the decision had been made collegially,

In view of the fact that the Code maintains personal authority, for
excellent reaSons, it would, perhaps, be wiser if congregations laid more stress on
norms which would ensure a maximum of collaboration, without infringing on

rights. -

ii) Local Level
) 4

If experimentation in governmental styles at the general and provincia!_
level has been significant, that at the local level has been dramatic. It was
becoming more and more common to find local communities with no nl'esident
superior or even, no local superior at all. Some recent researches in the United
States indicate that, among congregations of women: 25% have no local superiors
and another 50% have no local superiors in some of their houses.>3 This makes a
staggering 75% where the absence of a local superior has Eecbme for some an”

accepted practice.

53 As yet, these are unpublished statistics. However, the report on the
Sisters' Survey, 1980, published by the National Assembly of Women Religious, in
Probe, 9(1981), pp. 1-7, indicates that "only 10% of the sisters surveyed affirm a
preference for obedience to a duly designated authority figure as the best form of
governance; nor is delegated authority the primary preference; preference goes to
committees researching, forums held and full membership deciding" (p. 4).

\
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In a survey conducted in Britain in 1982, among congregations of women,
the 50% response indicated théf only 10% of the local communities were without
local. superiors and most of these belonged té. two congregations.3¥ This is a
significant difference from thesUnited States scene. In Canada, there seems to be
a pattern of having Iocal'superiors and. some non-resident superiors.??

These facts show a change in communit& accountability. Théy do not
indicate whether the new structures are_effective.-"One does hear of p;'oblems
connected with the absence of a focal person in the community, such as lack of
communication between local communities, little spiritual and social life together,
and establishment of pressure groups. The tendency not to want resident superiors
must be connected with the size of the communities, at leas‘t to some extent. A
variety of non-convent-based apostolates .has resulted in much smaller communities
and, naturally, the necessity fof a resident superior for t:vo or three persons, does
seem unrealistic. However, one \ﬁ)ndérs whether suitable alternatives have been

sought out and found.

54 This was a private survey I conducted through the medium of the
Major Religious Superiors of Britain. Ninety-nine major superiors rephed,
representing 50% of those circulated and the number of local communities involved
was one thousand.

55. Statistics in two documents issued recently by the Canadian Religious
Conference indicate that 70% of religious communities have local superiors and
30% use collegial government. It was not clear to the writers whether local
superiors were resident or non-resident. The survey covered male and female
religious communities. Cf. K. O'Toole, Community Living in Canada, p.. 8 and L.
Labonté, The Future of Community Life in Canada, pp. 24-25 for further details.

B S
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One alternative in use is providing for accountability of local comn'.nunities.
directly to the provincial superior. This is a questionable pracfice for at least two
reasons. First of all, it places a heavy burden on the provir;cial superior, who
already has other responsibilities for the entire province. Secondly, it violates the
principie o'f subsidiarity by obliging her to make decisions which could have bee;n

made by a local superior.

Sometimes, the accountability of’ the local community is to a provincial
councillor who is asked to have a special care for a certain geographical area. In
theory, this seems a good idea but, unless this councillor is also officially given
authoi'ity for the communities (that is,.as a local superi:n' for these communities),

the making of decisions usually lands again in the provincial superior's lap.

It seems obvious that these alternatives are not entirely satisfactory and
this could well be caused by an insufficient understanding of the role of the local
superior. First and foremost, her .office obliges her to the care of each member of
the community, as-a person and within the g}oup. She he;‘self, is part of that
group, -not outside it. A genuine grasp of this fact may help to put to rest the
ghosts of the past, when the superior was often seen as "apart" from the group, not )
"a part" of it.

It could be helpful to spell out in more detail how the local superior might
fulfil her duty. It will be seen trhat direct administration does not predominate,
since this can be delegated to other members who may hwe!l be more skilled in

these fields, The day has surely gone when a superior would be eipected to be

-
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proficient in everything. In fact, too much pfeo(:cupation with the minutiae of

administration probably contributed to the present dissatisfaction with authority.

Personal Duties of the I.ocal Superior

1.
2.

16.

11.

12,

"To promote fidelity to the constitutions;

To help to unify the community and to foster an atmosphere in which each
member may grow to her full stature in Christ and be increasingly open to
the lneeds o£ the People of God; |

To groﬁ with the community in an understanding of shared .responsibili't'y;—#
To share responsibility for arriving at -decisions with the members;

To promote the spiritual, human, professional and psychological

development of the mem'bers;

. To safeguard the -rights of each member within the context of the

community and to ensuré -that the rights of the community itself are
respected;

To be available to fhe members, especialiy for guidance in realising their
apostolic voca::ion; | |

To ensure regular community meetings;

To held a council meeting every mo-nth;

To ensure that the goals and policies of the community are reviewed

annually;

To provide for community celebrations, both spiritual and temporal;

To arrange with the members, the filling of community offices.and a

) -
convenient horarium;

N et i e i 7T
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13.

4.

15.

l6.

17.

)
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To dispense~fembers occasionally and for serious reasons, from some

) point of the constitutions or rules which is not covered by the common #

law; : .
To discuss wiﬁh t_he members concerned, absences from the community,
for reasons other; fhan the normal daily apostolate, etc.;
" “To ensure that all &ocuménts cancérning the Community, such as house
chf;)ni:':les, details of contr'acts, decrees, inventory of temporal goods,
" etc., are carefully preserved in the archives;
To‘ maintain close bonds with the intermediate level and be prepared to
give an account of the'st,ate of the _cofnmunity when asked for it‘;

To maintain close bonds with the other communities of the province or

region, especially with those near at hand.

This list is by no means exhgustive; it can easily be adjusted to suit an

individual institute. It is intended to illustrate that the local superior need not be a

dictator as so many fear, but a sister among sidters, with a spegial role of carin
Y g pesc B

personally for each.

It is-accepted that su‘éh_;a superior need not, necessarily, be resident,

provided the above duties can be fulfilled easily. Resident superiors are not always

' n
possible, because of the small number of members in a house and the demands of

the apostolate. The Apostolic See has shown no major objection to the existence of

non-resident superiprs, as can be seen from the constitutions recently approved,

even though the new Co_d.e,'prescribes residence in the community (CIC (1983),

o
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' canon 629). A few examples taken from articles which have been presented and
approved will illustrate this point.

1.  In those .cases where a community does not have a resident local
superior, the sisters relate to a superior designated by the proper
authority. This superior maintains close contact ‘and helps the
sisters to foster union with Christ, mutual support, -and apostolic
spirit.f’6 : ‘

i 2.  When circumstances do not allow or require the canonical erection

{ of a religious house, a residence may be established by the general -

superior with the consent of her council. The sisters residing there
are subject to a local superior appointed by the general sup‘e‘:‘hf.ﬂ

3. Residences and groups of religious are confided to a person in
charge whose powers are those of a local syperior.

N Members of the institute live community in different ways. Some
live in canonically established houses entrusted to a superior, -
Others live in residences entrusted to a Director, Still others live
alone because of the mission. In this latter case, they are either
united in a district under the responsibility of a superior, or assigned
to a house or residence. - ' ¥

Residences are either autonomous or attached to a house or

district. ’ '

Whatever is stated in the Constitutions and Rules about local
superiors applies also to directors and district superiors, saving
exceptions foreseen by the Church's common law or’ by the
particular statute of the residence or district.??

It will be noticed that the last two articles are specific about the power of the

person responsible for a residence or group of réligious.

56 Constitutions and Statutes of the Institute of the Sisters of Charity of
Montreal, no. 20, p. #1. . — .

P
57 Constitutions of the Sisters of St. Martha, Prince Edward Island,
article 109, p. 36.

58 Ordonnances des Soeurs de Notre-Dame de Perpetuel-Secours, no. 111,
p. 30: "Les residences et les regroupements de religieuses sont confiés éh_une
responsable dont les pouvoirs sont ceux d'une supérieure.”

‘

59 Constitutions and Rules of the Congregation of the Missionary Oblates
‘of Mary Immaculate, article 77, pp. 83-89. 2

R U NI S
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From a reading of the constitutions ”approved, it—wou_ld seem that, non-

resident superio'rs_ -wQuld tend to be t‘he exception. It remains to be seen what the

- ' Ap‘ostoli.c See would say about congregations, or at least, provinces, where su'éh a
. sltr'ucture would be the rﬁle. One could easily have a-province where authority for
the” local communities. rests in a network of local superi‘ors who are each

responsible for a number of commt];ities, pfefet:ably in tlhe same geographical area,

There are féw reasons to oppose this system which may well at times be

" necessitated by " the apostoléte. The principlé to be observed is that each

community should be accountable to a superior, legitimately designated for it,

either alone or in conjunction with other communities.

/L o

There are no easy answers to the problems of authority. The coramon law
has the responsibility. to provide protective norms without stifiing initiative or

development. The particular law has the duty of developing structures which help

the in::‘tj%a to witness to the values of religious obedience, commitment and

Lt

shared personal authority (as distinct from sharing in pérsonal authority by

ive action. But it must avoid enshrining in a law, an experiment such as

_delegatidn), which has not yet been proved a value and a workable structure
throughout the whole institute. Otherwige, the reality that law follows life and
experience would have no meaning. It should always be remembered that the law is
not the only discipline which shapes an institute. It is to be used along with

theology and psychology and other sciences which contribute to the welfare of
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huma}lity. We might sum up with the words of Robert Soullard, contained in an

. excellent article, recently published:

By its objective worth, the law is opposed to the arbitrary. Imagination
certainly gives charm to communities and it is often necessary for
creation. But if it engenders chaos, it no longer serves people. If the
powers of superiors are indeterminate, let us fear authoritarianism and
the arbitrary, the taking of control by natural leaders or the sweet
fantasy of which we have spoken. If the rules for elections are not wise,
let us fear the day when we find ourselves in situations blocked because of
the diversity of opinions, pressure groups and tensions, etc. The law
favours' liberty of expression and helps resolve delicate situations in
justice and equity, Experience has shown that the absence of a minimum
of precise structures does not always lead to the liberty and fraternal life
one had wished for. Charity goes farther than law but it has law as a
support and instrument.60 e

60 R. Soullard; "Le droit et la yie" in Vie Consacrée, 55(1983), p. 137.
The text reads: "Par sa valeur objective, le droit s'oppose a l'arbitraire. La
fantaisie fait certes le charme de communautés et elle est souvent nécessaire a la
création. Mais, si elle engendre la paga:lle, elle ne sert plus les personnes. Si les
pouvoirs des responsables sont indéterminés, craignons [l'autoritarisme et
l'arbitraire, la prise en main par des leaders naturels, ou la douce fantaisie dont
nous venons de parler. Si les régles des élections ne sont pas sages, craignons qu'un
]our on se trouve devant des situations bloquées en raison de la diversité des
opinions, de la présence de groupes de tendances, de l'existence de tensxons, etc,
Le droit favorise la liberté d‘expressmn et aide a sortlr, dans la justice et I'équité,
de situations plus délicates. L‘expenence a montre que l'absence d®un minimum de
structures précises ne conduit pas toujours 3 la liberté et a la vie fraternelle que

'on avait souhaitées. La charité va plus loin que le droit, mais elle a le droit pour

appui et instrument."

RIS PUI - WP
3

(LR A-S RPN WYL TS



-

A

. ' CONCLUSION
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This study has shown thatvbp‘th the Council and the new Code have ul;held
certain e‘cclesial traditions with ;-egard to authority and obedience. One of these
relates to the personal authority of the superior, received from God, through. the
mediation of the Church. Another is the central placé of obedience in the life of

the reli gious.

* S

But the Church has also introduced- new values into its law. The necessity
for the members to participate in decision-making is perhaps the most obvious one,

In addition, although hardly an innovation in principle, the clear articulation of the

‘importance of human dignity provides a new emphasis.

It is impossible to creafe new styles of government without taking all
these factor.s into account. It might be asked who is responsible for t_he form of
government in any institute. The answer surely lies in CIC (1983), canon 586 \'vhich
says explicitly that each institute has a legitimate autonomy, expecially in the
matter of governance, which enables it to-enjoy its own discipline and preserve"its
own patrimony. This seems 1o be a clear mandate to each institute to determine

its own structure, in 'acc‘ord with the basic principles of the Code, which exist to

ensure protection of all concerned.

It is, perhaps, too soon to say which structures are the most appropriate
for an institute. Not all instjitutes will opt for the same pattern. Nor should they,

since the forms chosen must be in accord with the life experience of the particular
P

" institute.
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But whatever form is chosen, many women religious may feel some unease
abouf the question of personal authority. The very word "superior" has for a

certain segment connotations of authoritarianism which many want to forget so

;much, they even refuse to consider the questipn. Yet this need not be so.

Who is the superior? She is certainly not a "superior" over "inferiors". Rather, she
is one of the members, a sister like the others, to whom has been giveh'the'role of

authority in the community, to be exercised according to the constitutions. The -

context of her authority should never be forgotten. Her mandate is not one of
innovation but of guardianship and challenge, in accord with universal and

particular law. ) -

- If we accept' the bi@understanding of obedience as f'}\.earing" and

,"'doing", we shall see that all members of an institute, including shperiors; are

called to search fﬁr the will of God for that institute. There is never any absoluté
guarantee that God's will shall be found, but the results of an institute's best
efforts to find what God is asking become crystallised in the constitutions and
other rules. The task of the superior is to assist each sister in living. her
commitmeﬁt to God as exprg’ssed in the observance of these laws. The superior
must be as obedient as the sisters wﬁom she challenges'to constant fidelity. It
should be remembered, ‘more‘oyer, that any member of a communit)-r can in dl..xe

course challenge to fidelity and growth according to personal conviction and

competence but for the superior, this remains the primary role,

¢ bl
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Leadership in a community fis a crucial issue. "It goes beyond an

understanding of the role of the superior who will exercise one kind of léadership,
\ .

but not the only one. The very emphasis on participation highlights the possible

.

existence of other.forms of lé’éidérship and the responsibility of each person to

-

shar‘e,- ir; the achievement of a common goal.l
. -

Religious should recognise the freedom which the law gives. The fact
that a superior has personal authority does not'oblige to the constant use of it; it
means that she can uge it when circumstances make it fecessary and desirable.
The current reaction against authority noticed in some places is probably a
rejection of abuses and the misuse of authority and it should be recognised as such.

It should not mean that the right use of authority is irrefevant.

w

" Of its nature religious life is charismatic and any imposition of provisions
should be seen as protections for the charisms. Religious should not build their
lives around these laws. Rather, they should concentrate on the central aspects of

religious consecration which are protected by the law.

1 In a recent book by Lillianna (Audrey) Kopp, entitled Sudden Spring:
Sixth Stage Sisters, one has the impression that canon law is only giving a lip-

service to participation. She speaks of a "continued authoritarian model of
obedience” (p. 103) and implies that the last twenty years have seen no progress in
the area of obedience and authority. While problems remain, they are hardly as
serious as this author seems to suggest. It is difficult to assess what the author is

trying to grove. For example, many of the points made about the vows (whatever
their title) are found in religious institutes canonically erected (pp. 98-105). What

-does seem clear is that the author fails to recognise the value of the protection

given by the law.
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This study has attempted to show that religious authority does not exist‘ in

a vacuum. It is woven into a context which takes account of historical factors,
past, present and future, as well as of theological foundations, without which law
would have no true meaning or value. Thus; it seemed useful to giirq a brief.
overview of the growth of apostolic religibus institutes, .beforg, proceeding to
) concilia’_r and post_-conciligr teaching. The éxploration of this teaching established
that the principles of humary dignity and freedom, obedience and faith, and genuine

participation must inspire the exercise of authority.

It was necessary, then, to see how the revised Code incorporated these
principles into the law of the Church. It can be said that Vatican II principles have’

been translated into canens which provide for new and more effective structures,
*

both outside and within an institute.

-

To illustrate the heightened awareness of the mission of religious within
the Church, particular emphasis was laid on the rolel;bf ‘the local Ordinary, and in.
particular of the Episcopal Vicar for Religious, as well as on the importance of
drawing up working contracts between the bishop and the institute wheﬁ religious
are engaged in diocesan apostolates. To complete this section, it seemed
worthwhile to examine the legislation regarding houses and residences in the light

of the revised Code and its implementation of the practice of the Apostolic See,

since modern conditions have greatly affected community life-styles.

The study has then concluded with an examlnation of internal structures,

showing that the pastoral role of the superior, «Specially at the local level, has

e e i
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been greatly emphasised and that participation of members in tT'ne life of the
. institute is not only desirable but nece‘ssary‘. These points led to a fuller treatment
of the office of the superiar, as well as to a consideration of structures which
would make pérticipation a reality. Highlighted were th__e re§ponsibilities of__th;: ‘
general chapter, the extended council and other executive committees. Finall)}, it
should not be forgotten that the freedom to develop new structures is made
possible by a greater emphasis placed on the role of particular law; thus, some
consideration was given to l1:he various legislative texts of an institute.

\

Perhaps one could sum up this study by stating that its aim has been to
show how the exercise of authority is a service rendered by exter;nal and internal
superiors and structures, informed by basic pﬁnciples which ¢an never be-
disregarded. If religious build up the whole fabric of consecrat;d life, with positive
attitudes to the dignity and freedom of the human person, to obedience in fai'.th and
to participation in ldv’e_and communion, the question of authority will take its

_ rightful place as a service given to the community by some “ts members. In the

revised Code of 1983, faithful to the precepts of Vatican 1I, the Church has

pronounced its approval of such a programme.

...it is sufficiently clear that the purpose of the Code is not in any way to
replace faith, grace, charisms and above all charity in the life of the
Church $r: of Christ's faithful. On the contrary, the Code rather looks
towards the achievement of order in the ecclesial society, such that while
attributing a primacy to love, grace and the charisms, it facilitates at the
same time an orderly development in the life both of the ecclesial society
and of the individual persons who betong to it.2 . -

2 JOHN PAUL 1I, Apostolic Constitution "Sacrae Disciplinae Leges",
January 25, 1983, introducing the 1983 Code of Cfnon Law. This excerpt is taken
from the English translation of the 1983 Code prepared by the Canon Law Society
of Great Britain and Ireland, p. xiii. '
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APPENDIX

, )
SOME REFERENCES ON THE EXERCISE OF AUTHORITY

IN APOSTOLIC INSTITUTES OF WOMEN v

This appendix is offered as a quick check-list of the Vatican II references

and the canons of the 1983 Code used in Chapters II-VI.

1. Principles of Authority as outlined in Conciliar and post-Conciliar Documents

Dignity and Obedience

Freedom of Person and Faith Participation

i) in the Church ) - i} in the Church
GS, 12-22, 26, 27 GS, 2, 4,17, 19 LG, 18, 20, 30-38
DH,all . LG, 36, 39, 41, 44 © G5, 43

: PC, 1, 14 CP, 86
RC, 32

ii) in Religious Life i) in Religious Life
LG, 46 ET, 23, 25, 27 PG, 3,4, 16
ES, 15 ES, 1,2, 4,18
RC, I, & RC, introduction
DC, all . ET, 25, 26, 40, 41

‘ -

ET, 7, 14,27, 55 -

T

L
2. The Exercise of External Authority according to Vatican Il and post-Conciliar-
Documents

)

.~ LG, Preliminary Note, %, 5
CD, 4, 27, 35
ES, 14, 16, 22-40 ) .
MR, all ~ |
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3. The Exercise of Internal Authority according to Vatican II and post-Conciliar

Documents

General Chapter

PC, 4, 14 .

ES, 1, 2,3, 4, 18-19
RC, Introduction,
4, 12, 16, 22, 23,
27-29, 33-37

Faculties of Sup. Gen, and
other Major Superiors

RC, most
RL, most

L]

Superiors

" LG, 42, 45
“ PG, 2, 3, 4, 12,

14, 15,23
ES, 2, 18
ET, 24, 25, 28

Councils and
Assemblies
- S
E’ ll', 6"7’ 18

4. Principles of Authority as outlined in the 1983 Revised Code

Dignity and Freedom of the Human Person

Preliminary

c.573
c.606
c.654

f

1

Spiritual, Community and
Apostolic Life in the Institute

c.567
c.618

. C.628

c.630
c.631
c.662
c.663

c.664 e -

c.668 -
c.670
c.681

?

~

Admission -and
Incorporation

© c.220

c.642
c.652
¢.653
c.654

Departure -
and Dismissal

C.665 .

c.637 y
c.689 '
c.6%0

c.692

C.694

c.696

c.696

c.697

C.698

" c.699
*¢.701-703
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' Obedience and Faith ! ) _ ' Participation

cc.573-578 _ cc.l68-179
c.590 c.567
¢.601 o c.602
c.607 L c.518
C.662 ) ‘ c.625

- . c.626

cc.631-633

5. The Exercise of External Authority according to the 1983 Revised Code

. Eﬁemd Authority and Reiigious Institute

Matters reserved K Matters reserved to
to Apostolic See ' Competent Authority
€.579 c.576 )
c.530 . c.578

c.582 . c.587

c.583 . c.593

c.58% ' . . c.5%

.590 P C.595

c.591

c.592 . . .

c.605 . i

c.709 Lo S

External Authofity and Religious House

E’sta\blishment ‘of Houses ‘. Apostolate
¢.60 . ‘ c.586
C.6 c.678
12 . / ¢.680 -
c.616851] ' ' c.681
' - . Nod
Spiritual Care . . , Pontifical and
and Jurisdiction : ' Diocesan Institutes
\‘ ) r ]
c.87 - . €397
c.567 ' c.628
c.630 : c.637
‘ : : F ‘c.638
c.683
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"Pyublic" Life

c.277
c.285
c.286
c.287
c.2%9
c.672 .
c.679
c.682

6. The Exercise of Internal Authority accordil'ng to the 1983 Revised Code
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External Authority and Individua! Religious

Within the Institute -
k]

c.684 85
c.636
c.688 §2
c.691
c.700

Authority of
Superior

c.596 § 1
c.617
c.618
c.622

i

Chapters

£.586 .
c.587 - A
c.596

c.626

c.631

c.632

c.633

Superiors in General
A

™~

. Pastoral Duties

C.567 .
c.5925§2
c.618
c.619
c.629
c.630
c.661
c.677
c.678

P o~/

Various Norms Coe

c.623
c.624

‘c.627
T C.628

c.636
c.639
c.703
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Supreme Modergtor
Relation to . o Relation to - Pl
'Entire Institute L Individual R Religious//
c.5926§1 c.68%5 1
c.6l6 c.668 64
c.622 c.686 § 1
c.625 . : c.6388 62
c.647 3 c.689
_ . c.690
- c.691
c.699
Competent Authority %
Individual
Institute Novitiate Religious
c.580 c.6h1 c.638 6.3 '
c.581 c.645 c.668 §2
c.585 c.653 ' c.671
c.609 c.646 c.672
, " c.682 -
' . . Major Superiors . U
R ) Absence
General Novitiate or Departure
c.620 - c.647 § 3  c.66551
c.649 §2 c.694 .
c.650 §3 c.695 § 2
c.653 8§72 c.703 .
L
Council
c.627
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Consent . Advice’

c.638 : : L ( €563
c.647 - S . ' c.689 ~
c.684 ' . ST S

c.686 ¢ .

c.633 ,

Cc690 i

c.69%

€.699 - collegial

c.703 - local superior only

kY
Asseplbﬁes

cé2 . R
c.633 ¢ | (
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