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ABSTRACT

Wrongful conviction literature hasghlightedmany problems often associated with the use of
in-custody informers as evidee in criminal trialfCampbell, 2018; Genua, 200&ecenly,
scholars have attempted to learn more aboeuatgtody informers in Canadian criminal triaalg
reviewing cases that use informant evidefigeshley, 2017)This thesisexplores the role dh-
custody informer@n Ontariocriminal trials over a 3@ear periogdfrom 1987 to 2017The
research project cond@cta content analysis of 28 casesich were divided between those that
occurred prior to the implementationtbfe Ontario Crown PolicjManual on incustody

informers (prel997) and those after its creation (ph807).Theanalysisreveakdthat over

time judges have become increasingly aware of the relationship betweestady informant
evidence and wrongful convictioriBhe researchlso found thathe use of accomplidestimony
has become more common in these cases time Usingsocial constructionisras aconceptual
frameworkhelps tounderstandhe rolejudges play ifframingin-custody informers in practice

as well as possible explanations for the rise in accomplice testimony in these cases. From a
wrongful conviction perspective, this thesis emphasizes the need to review the use of cooperating
witness evidence more broadtydevelop a more thorough understanding of the role of
incentivized witness testimony in possible miscarriages of justice.

Keywords:in-custody informers, jailhouse informants, wrongful convidcjoniscarriages of
justice,social constructionism, Ontar@rown Policy Manual
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INTRODUCTION
In-custody informers, frequently referred to as jailhouse informargspolarizing
figures in the Canadian criminal justice systefihe most notableharacterization ahese
witnessesn Canadacomes from Justice Peter Coryvhose strong languagiemonstrates the
common perceptionsssociated with this type of evidence

Jailhouse informants comprigke most deceitful and deceptive group of
witnesses known to frequent the couffie more notorious the case, the
greater thenumber of progective informants. They rush to testify like
vultures to rotting flesh or sharks to blood. They are smooth and convincing
liars. Whether they will seek favours from the authorities, attention or
notoriety they are in every instancempletely unreliable. It will be seen how
frequently they have been a major factor in the conviction of innocence
people and how much they tend to corrupt the administration of justice.
Usually their presence as witnesses signals the end of any homvioimy

a fair trial(Cory, 2001, p. 101).

Thepresence of ktustody informer evidence in high profile wrongful convictions throughout
Canada in the 1990s precipitated widespread recognition of the problems associated with this
type of evidencespecifially, and wrongful convictions more generally (Rog2hl2) The

wrongful conviction literaturéaswidely expanded in the wake of such erroneous convictions to
uncover theproblems thatay arise when ircustody informers testify at criminal trials

(Campbell, 2018)This research project seeksatdd to the wrongful conviction literature in the
Canadian context byeviewing Ontario criminal cases in whichanstody informers were called

to testifyas witnesses at trighpecifically, the researctopes to shed light on the realities of the

1 In-custody informer, commonly referred to as a jailhouse informant, is the preferred terminology used in the

Ontario Crown Manual. Both terms will be used synonymously as they refer to the same type of informant witness
onewho' cl ai ms to have received one or more statements frc
of fences that occurred outside the custodi al instituti
For the purpose of this thesisthee r ms ‘i nf or mer '’ and ‘“informant’ wil!/ be



use of this type of witness to determine if the common perceptions associated with this evidence
can be said true in Ontario criminal cases.

The purpose of the research is to deliver a critical analysis othefurrcustody
informers in Ontario and illustrateow the legal system is constructing and defining these
witnesses in practicdhe research will review 28 unique casesl respective written judicial
decisionsi n whi ch a | ai |l h ecwasaseddurng triaimhanalyzeshere vi d enc
using qualitative content analysis as the primary research mdthedtudy willconsiderthe
recognition of wrongful convictionthatoccuredin part throughailhouse informant evidence
as the beginningartof a procesghat encouraged the legal system to review how it employs
such evidence in criminal trialk1 so doing, the thesis will review relevant legal publications
thatredefinedthe concept of jailbuse informants in Ontarithese include Commissions of
Inquiries on wrongful convictions that hearddastody informer evidence and the Ontario
Crown Policy Manuabn the use of ktustody informants in criminal proceedings.

The research project willsesocial constructionisras aconceptuaframework for
interpreting and understanding tt@ncept of jailhouse informants, as well as the data more
broadly Social @nstructionismencourages the research to considefrdmaingof in-custody
informers within the legal systeand how that can change over tinilae recognition othe
miscarriage of justicef Guy Paul Morinn effect forcedhe development of the Ontario Crown
Policy Manualto dictate how and when-icustody informers could be used during criminal
proceedings in Ontari@Genua, 2006)The creation of the Manual in 198rcourage this
project toconsider the datehronologi@lly anddifferentiate betweenaseghat occurred prior to

the development of Crown policies and afteinitial conceptionThus, the Crownpolicy on



jailhouseinformantsis a significant historical event thatay havechange the way these
witnessesre employed anfifamedin criminal mattersn Ontario courts

While wrongful conviction literature has framed the issue of jailhouse informants in a
way that overwhelmingly links this type of evidence to erroneous convictmmpractical
studies existhat succinctly evaluate the claims regarding the problems associated with this
evidenceThe aim of the research is to uncover the realities afiskef in-custody informers in
Ontario criminal courts as well as the percemiand reactions of legal professats such as
judges, when this type of evidence reaches the Cdartsder to do so this research evaluates
how trial judges and appellate couiriamein-custody informant eviden@nd how these
witnesses and the peqtions of such witnesses have changed over time.

The thesiss compiled of five chaptey not including ts introduction,and will
commencavith a review of thditerature relating to the history of informant evidence in the
Commonwealth system and Gala, the development of the legislation and case law that dictates
the use of such evidence, and relevastarchhat frame how jailhouse informantare
conceived inwrongful conviction literatureChapter Two willreview theconceptuaframework
guiding this research project, social constructionism, and the applicasoiclafonceptsn
previousstudiesrelating to the function of the legal syste@hapter Three will address the
methodology followed in this research projetdtailingcriteria for selecting cases for this study
and the collection methods us&hapter Four will present the significant findings of the data
and analyze thpatterns and trends found in the reviewed written judicial decistivepter
Five concludes with eeview of thebroademresearch findings using a social constructionist
framework and its implications, in addition to discussing the limitations of the study and

considerations for future research endeavours.



CHAPTER ONE: REVIEW OF THE LITERATURE

Over thepast thirty years, the Canadian criminal justice system has become increasingly
aware of the occurrence of wrongful convictiohnBRT ” R 2018 rMany highprofile cases
have revealed the ways miscarriages of justice may occur. One of thedingiful convictiors
of the modern eran Canaddo receive significant media attention was the case of Guy Paul
Morin, whose prosecution relied heavily on the testimony of two partlgud&reputable
jailhouse informants. Such instances of erroneousictons facilitated the development of
policies and guidelines attempting to regulate the use of jailhouse informants following
significant governmennitiated Inquiries that highlighted problentisat can bessociated with
their use

In-custody informants areftensaid to threaten the reputation of the criminal justice
system, help convict the innocent and have no respect for thes&eking function of the trial
process (MacFarlane, 2008herrin, 1997p At the saméime, it is also argued thaiur system
is dependent upon informants and their testimony is inceiadbleat times(Trott, 1996
Yaroshefsky, 200R Informers can be valuable tools in apprehendidgidualssought by law
enforcemenand assist in the efficiency dfé criminal justice system. In order to understand the
conundrum faced by the criminal justice system with the use of informants, it is important to first
outline how informant evidence came to be used in Canadian courts. A review of the evidentiary
safegards used in Canada will demonstrate how the courts address informancastbay
informer testimony. An analysis of the probleaften argued to bassociated with the use ofin
custody informers will provide the context for understanding how wromgiwictions may
result from their use. Commissionslafjuiry into different wrongful convictions in Canada will

2 SeeAppendix Aor a copy of the Ontario Crown Policy Manual orcinstody informants from 1997 a#gpendix
B for the 2005 update.



be assessed in relation to their efforts to change how the system adsuebsegdence.
Finally, the implementation and development of the Crown Policy Manual will be reviewed to
demonstrate the changes that occurred tonwener in whictOntario Crowncounsel are able to

use these witnesseser time.

1.1 Types of Informants
An informer is “a person who informs or pr
suspects of the violation of some penal statu

informers bring information to the attention of law enforcement officials in some capacity. Any
ordinary,lawabi di ng citi zen can be an informer, UuUSue&
(Sherrin, 1997a, p. 106An i nf or mant ' s ionfidentilaftenprovidecngy be kept
information to | aw eqdtoh e€rime gtheirigemtity i rersath e | | i g e
protected by law, except for exceptional circumstanCesighlan, 2016Fitzgerald, 2015, p.
25). Any informamtgendanl bdeécameya giostbetyend prov
under the direction of law enforcement (Paciocco & Stuesser, 2015, ps 303).

Criminal informants provide intelligence based on their unique position of either directly
engaging or being inlose association wittriminalized activities or individualsCriminal
informants may be a confidential informant or an accomplice; they may play a more central role
in an investigation and be called to testify at a preliminary hearing or trial (Paédsteesser,
2015)4 There are many terms associated with criminal informants who collaborate with the
police and Crown as part of a criminal investigation: if they are called to testify during a criminal

proceeding they may bge wiettreege’d (ki tazsgear dlcd,0 p=

3 According to theCriminal Code of Canda[1985] sec. 184.1(4 n agent of the state is a

person acting under the authority of, or in cooperatio
4 As per theCriminal Code of Canadf1985] sec. 21(1) an accomplice oraccused would be consideredp ar t i e s
to offence” because they aid or abet in committing a ¢c



2007, p. 1414), "“KPOIRepbonat i2®d o9Wi, t mesa” “corro
(Arcaro, 1993, p. 103).

An in-custody or jailhouse informés commonly defined a& type of criminal informant
w h coclaifhs to have received one or more statements from an accused person while both are in
custody about offences that occurred outside
General of Ontario, 2017, p. 58). Both the informer and the accusedvaiting trial or
sentence, sometimes the informer has already been convicted and is serving a sentence; the
accused may be imprisoned in relation to another matter. Unlike criminal informants who claim
to have insider knowledge of a crime, jailhouselinfants are unique in that they claim to have
received information regarding an offence directly from an accused person. How these alleged
confessions ultimately make it to the courtroom vary by jurisdiction (Campbell, 2018).

In-custody informantscame recruited by the poli,me and I
such circumstances the informant would have approached the police with claims of receiving a
confession; in turn, the police will ask the informant for more information and, in some cases, to
fashion a recording devicd-or an incustody informant to be deemed by the Courts as an agent
of the state, it must be proved that the relationship between the accused and the informant would
have been different, but for the intervention of the pdiBeth in-custody informers and state
agents may receive benefits in exchange for theiringdposecutionsncludingreceivingmore

lenient sentences, charge reductions or withdrawals, favourable letters from law enforcement,

5 For the purpose of this paper, the terms collaborating, cooperating, and corroborative witnesses will be used
synonymously.

6 The use of alleged confessions in courtrooms will beudised further in the sections on Case Law and Evidentiary
Safeguards.

7 SeeR. v. Baltrusaitig1996] O.J. No. 1697R. v. Fatimg2006] O.J. No. 3634.

g SeeR. v. Broyles[1991] 3 S.C.R. 595.



early parole, payments oroeation for the informant and their family and other benefits
(Botting, 2010; Campbell, 2018).

: inf id

The use of informants in Commonweal th | ega
of approvers” eBrtiatbdiims h(edi mmerl@Bard, i 994, p. 1°¢
process allowed a prisoner arraigned for treas@felpny offenceto confess to a crime and
name his accomplice(s) (Black’”s Law Dictionar
approver was eligple for a pardon, so long as the Courts accepted his evidence against his
accomplice (Radzinowicz, 1956). The approver’
be used against an accused person t oteddhet er mi n

approver’'s appeal, the jury would decide whet
warn the jurors of the dangers on convicting the accomplice on uncorroborated evidence. The
approver was not permitted to alter his allegations durie@pipeal process believing that any
alterations would make the confession unreliable. If the accused accomplice was convicted the
approver would be pardoned and forced to leave the country, and if the accomplice was acquitted
the approver was sentencediath (Hillyard & PercyGmith, 1984; Sherrin, 1997a).

The approver system saw corruption at many levels: accused persons, sheriffs and jailers
(working with approvers) would threaten to accuse innocent people to extort ransoms (Sherrin,
1997a). Eventually approver appeals came to be viewed ¢
desperate” and their credibility continually
and the difficulty of refuting allegations made by approvers (Zimmerman, 1994, p. 155).

Scholars often argue that public criticism and widespread abuses of the approver system resulted

in guidelines limiting the types of rewards that could be received by approvers and that



eventually, the stringent rules and continued exploitation led tdisselvement of the practice

by the 1% century (Tak, 1997; Zimmerman, 1994). However, Musson (1999) refutes claims that
abuse of the approvement process was the reas
(1999) study found that Crown policies resding to rising crime rates and political discontent
encouraged the use of the approver system and that eventually the jury was so skeptical of
approver appeals that they would often acquit the approvee and hang the afjmay¢he

system remained bauase it provided the Crown with assistance in detecting and prosecuting

criminal activity.

Regardless of the real reason behind the ending of the approver system, ifn the 16
century, a similar policy was e sZimmbrinans hed, t h
1994, p . 156). The King’' s mercy all owed judge
determined that the defendant had committed the crime out of necessity (Hal&&t 4l
Judges were also permitted to offer a pardon if the accesedrpprovided evidence of another
crimnalactEventual ly, the King’s Mercy saw the sam
approver system and was replaced by fourteen statutes that regulated the use of pardons for
Crown witnesses in England (Radzinogy 1956). Where statutes did not exist, equitable
principles were available for individuals to apply for more lenient sentences. This new system
became known as the “common informer system”
exchange for the imigation of individuals in crimes to ordinary citizens as well as criminal
defendants (Zimmerman, 1994).

It was not wuntil the “Highwayman’s Act” of
monetary rewards exchange foinformationon the criminal actiwy of otherg(Fitzgerald,

2015, p. 3)This practice developed with the common informer system and allowed for persons



who brought certain crimes to the attention of the authorities to be entitled to a portion of any

fine thatwasimposed upon conviction. In an attempt to limit the abuses, the Crown created

restrictions that would bar certain persons from acting as inferfAanold-Baker, 2015).

During the 18 century, the common law replaced the rule that forbid individualsfelidmy

convictions from testifying with a regulation that allowed for their testimony so long as the trial

judge provided an instruction to the jury tha

criminal background” s haouutlido nb’e (“MeaxcaFnai-dd6adn ewi t2h0
Under the common informer system, the offering of pardons to accomplices in exchange

for evidence implicating an accused person became a regular feature of the British justice

system, both within England and abroadheir colonies. While many critics of this practice

complained of corruption and abuse, officials argued the system was a necessary evil to

investigate crime absent a professionalized police force (Hillyard & F&arath, 1984). Since

benefits were leglatively codified, authorities would have no discretion over informants

receiving benefits, leading to further corrupti@espite widespread abuse, the common

informer system developed with the evolution of the courts system and the creation of an

organked police force (Tak, 199%).
The historical uses of informants demonstrate that informers have assisted in criminal

investigations since crimes have b@eoasecutedSherrin, 1997b). Like criminal witnesses; in

custody informers have an extensivedrg in criminal investigations in the common law

(Campbell, 2018; seR. v. Vgeant, [1930] S.C.R. 396). Despite significant technological

advancements, the professionalization of police forces, and development of modern forensic

9 Give that one of the rationales for using informants was due to a lack of organized and professional police forces it
seemed that informants helped solve crimes in a timelier fashion, they had access to information that was not
possible for police officex; and using informants was more cost effective than undercover operations (Zimmerman,
1994).



investigative technigqugsHunt , 2019) the police stil, requi |
such as organized crime and drug crimes, and conspiracy investigations (Zimmerman, 1994, p.
83). Inthe caseof invisible crimes, informants help the police obtain information that i
considered to be nearly impossible to access by the police theméelrexsent year€anadian
police forces have increasingly turned to informants when investigating organized crime and
domestic terrorismi-or example,nformants were used by the Maogdt and Qébec police
forces to combat domestierrorism and infiltrate the Front dedération du Québec (FLQ) prior
to and during the October Crisis of 1970 (Tetley, 2007). Police informants have been most
valuable in organized crime investigatianghe 1990s and early 200@sgeting biker gangs
such as the Hel |l sofOAtarigand Gbec.n t he province
These informants do not come without significant risk to the legitimacy of the criminal
justice system. One inf-maman¥yea fApmeheHelTt U
confessed td3 murders (Cherry, 2005); another formeglld Angel hitma n Dani el ‘“Dan
Kane, continued to engage in criminal activity whitding asa police informant (Sanger, 2006).
More recently, the former viepresident of the Fadh Saints Motorcycle Club, Noel Harder, was
kicked out of the Witness Btection Program for using drugs and continuing to engage in
criminal activity while under government protection and working as an informant (Warick,
2019). These cases highlight the problems that can arise when a@ednabividuals with
much to gainare trusted to provide evidence. The possible frailties of informant evidence have
long beertitedby Canadian courts. It is through case law that evidentiary safeguards have

emerged to address the use of informant evidence in courts.

1C



| Evdent [ I

The history of informants in the United Kingdom highligithe paradox dhe reliance
upon, and reluctance to use these individuals in criminal proceedings. The corerausing
informantswas first articulated in the United Kingdom by Lord Reading writing for the Court of
Criminal Appeal in th&ing v. Baskerville[1916] 2 K.B. 658 at page 669:

it has long been a rule of practice at common law for the judge to warn the
jury of thedanger of convicting a prisoner on the uncorroborated testimony
of an accomplice or accomplices, and, in the discretion of the judge, to advise
them not to convict upon such evidence; but the judge should point out to the
jury that it is within their legaprovince to convict upon such unconfirmed
evidence.

Initially, Canada followed this traditiongkerceptiorthatsuch individualsould be
competent witnesses but require special consideration by the courts when assessing their
evidencgR. v. Gouin[192€6 SCR 539, p. 541)Jnderlying this principle was the belief that
criminalized individualsvere amoral, unreliable and unable to tell the truth by ewfuheir
willingness to commit crimes and break societal coBaskervilleand subsequent Canadian
judgements recognized that the trial, in its flaetling mission, provides both an opportunity and
motive to manufacture evidence (Brooks, 1978). Early Canadian criminal cases stress the
i mportance of the trial judgr’  sumoaosmhnfriucmeddnesyvi
accomplices testifying as withess&s ¢. Gouin[1926] SCR 539, p. 542). If a trial judge failed
to instruct the jury on the special considerations required before acting on uncorroborated
evidence of an accomplice in somesesithe conviction could be quashBdupet v. The King,
[1928] S.C.R. 375).
Initially, informants did not require such a warning because they did not fit within the
| egal definition of an accomplice. | ntits930, t

for the jury to determine i f an agent provoc

11



such definition R. v. Vigeant[1930] SCR 396, p. 46801). This decision did not change the
legal definition of an accomplice, but recognized thatrothtnesses, particularly informants,
may share similar characteristics of an accomplice, making their testimony potentialigble
Vigeantprovided more discretion to the jury, recognizing their role as triers of fact.

The rule set out iVigeantremained until 1987 when the SCC shifted away from
stringent common law rules governing the testimony of unsavoury witnesses in court, in favour
of judicial discretion. In an attempt to simplify the law and control problems associated with
potentially unréable witness testimony the SCC established what has become known as the
Vetroveawarning, in reference to the case in which the rule was established (Dufraimont, 2008;
seeR. v. Vetroved1987]1 S.C.R. 811)A conspiracy drug trafficking case out ofish
Columbia, the evidence presented at ind¥etrovecwas largely based around the testimony of
anaccomplice. In his final charge to the jury, the trial judge warned the jury about the dangers of
considering the accomp lanuatestvorthg withedselikelye becaus e
providing evidence out of his own sdtiterest. Mr. Vetrovec was convictedd the appeal made
its way to the SC@here it held thaif the trial judge feels that any witness is untrustworthy,
then the judge should insttuc t he jury to |l ook for evidence su
before determining the guilt or innocence of the accuRed.(Vetroved1987]1 S.C.R. 811R.
v. Bevan[1993] 2 S.C.R. 59R. v. Kehler2004 SCC 11, [2004] 1 S.C.R. 328)nce the fal
judge determines that théetroveccaution is to be given, then the judge must determine whether
the warning should also include examples of specific evidence the jury could use to support the
evidence of the unsavoury witness {. Bevan[1993] 2 S.C.R. 599).

The Vetroveadecisionmeant that no longer were trial judges compelled to caution the

jury on accomplice evidence, but that any witness whom the judge viewed as untrustworthy was

12



susceptible to this caution (affirmedm v. Potvin[1989] 1 S.C.R. 525). The language applied
in Vetrovecsignifies a shift in the perception of crime and deviance that no |lermeyeed
criminalizedwitnessess inherently untrustworthy.In making a warning about witness
evidence discretiary, the Court providithe judiciary with wide discretion tconsider
evidence of a witness, in relation to other (more reliable) evidence/&theveccaution

recognizes that the trial judge is in the best position to assess the environment of dmel dzse

evidence, and their experience as a judge will inform them on the best way to proceed. The broad

powers afforded to the judge in matters of evidentiary assessment can be problematic for defence

counsel and prosecutors, who may disagree with thamagich the judge chooses to approach
the Vetroveccaution.

These rulings have received mixed reviews by critics who suggest that highlighting
suspect evidence is couranoductive because it brings unwanted attention to possible
problematic evidence&dampbell, 2018; Skurka, 2002). What is inherently problematic about the
Vetroveowarning is that it can potentially boost the credibility of the informant and reinforce the
reliability of the alleged confession. Regardless of whether or Yietraveccauton is delivered,
Hamamrskjold (2011) argues that the testimony of asustody informer intrinsicalland
adversely affects the jury instructions. A charge to the jury necessitates that the judge review
different aspects of the evidence with the juryth# trial judge does not provide/atrovec
warning to the jury, the jury may perceive
i nf or mant,thattheg widdjendbel i eves in the credibil

evidence. Conversely, if the judge does issMet@oveovarning and reviews too much evidence

10 No formal requirements exist in constituting a fair and profstrovecwvarning. However, the National Judicial
Institute has published model jury instructidosVetroveowarnings, which can be found attps://www.nji
inm.ca/index.cfm/publications/modglry-instructions/.

13
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that i s possi bl e o ftestomonythan thejurynngay piettaave then f or mant ’
impugned evidence to be more reliable thaactuallyis.

In the years following the establishment of tfetroveowarning, several higprofile
wrongful convictions brought to light the frailties of jailhouse informant evidenkeR. v.
Brooks[2000] 1S.C.R. 237the SCC was confronted with the question of whether or not
Vetroveowarnings for incustody informants should be mandatory. When assessing the
testimony of jailhouse informants, t@®urtin Brooksfound that the testimony of two jailhouse
infor mants did not necess aVeirovepvamiegqRuv. Bramksa “ cl ear
[2000] 1 S.C.R. 237, p. 253) Encompassing the essence/etrovec, Brookse-affirmed the
shift away from British jurisprudence of cautioning jurors on potentiathpl@matic evidence in
favour of judicial di scretion to RvBrogoksge war n
[2000] 1 S.C.R. 237, p. 254). Should the trial judge find a particular witness unsavoury and
caution the jury on their evidence, it is@lser/his duty to inform the jury of the reason(s) for
special scrutiny ®&fv.Khdlag2008]il 5.6.B.s1R. v. Heleyf2016jo ny (
1 S.C.R. 637). Though some scholars argue thatetr@veccaution is virtually mandatory
when an ircustody informer testifies (Skurka, 2002), the SCC has specifically rejected the idea

of phiogleiomg” wi t nes s es RivnBrooks[20pOg1cSi.CIR. 28.c at egor i €
245)13
The @mmon law permits judges to exclude certain evidence howeverethevec

warning is viewed as a sufficient evidentiary safeguard to ensure the jury properly acts on the

11 This will be further discussed in Section 1.8.1 of this chapter on Commissions of Inquiry in Canada.

12 The ruling was split-3-3 in favour of judicial discretion on jailhouse informants, thus there seems to be a

di sagreement over the “appropriate remedy” for acknowl
13SeeR. v. Bevan1993] 2 S.C.R. 59@ndR. v. Vermegn, [1993] 87 C.C.C. (3d) 132: both judgments

determined that there are certain circumstances where a warning must be given, thus the discretion is not absolute.
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evidence of witnesses of wunsavour ymagyharacter.
safeguard against inaccurate factual deter min
a proper jury instruction by the trial judgR.(v. Mezzd,1986] 1 S.C.R. 802). The Courts have
clearly articulated that evidence is only inadmissibits prejudicial effect (potential to impair
the jury’s judgment) outwei ghs -findngmigsiobati ve
(Genua, 2006Roach, 2007). At the same time, unreliability does not amount to inadmissibility
(R. v. Buric[1997] 1 S.C.R. 535) because the trier of fact is considered to be competent and able
to reasonably deduct for themselves how reliable a piece of evidence is. This means that there is
no legislative, common law or constitutional basis for excluding unreliaidergceor including
jailhouse informant testimony in Canada

Canadian case law has continued to loosen evidentiary safeguards, permitting more and
more evidence from informants to go before the jury (Genua, 2006). The jury, as the finder of
fact, is irstructed to weigh the evidence before them in relation to the credibility of the witness
and the reliability of their evidenc€redibility and reliability may be assesgsbdoughthe

witness’' s appearance, manner i s mstintematted, e meanou
reputation for truthfulness, criminal record
evidence” ( Sh e rWwhenmawitnds9i9 caled, thepparty thdt 8alls.the witness

presents their evidence, then the opposintypaiprovided with the opportunity to cress

examine the witness to explore their credibility and reliability. The jury can also consider the

results ofthecross x ami nati on when considering the witng¢

right of defence @orneys to cross examine witnesses is viewed as one of the most important

uRoach suggests that “highly wunr el i abQObhaterefRiphk@emice” can |
Freedomg2007, p. 213). While his assertion is theoretically instructive, in practice this approach has been
unsuccessful in Ontario (see Chapter Four: Results and Analysis).
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procedural safeguards against an erroneous conviction (Roach, PBi8#)ght to cross
examination necessitates that prosecutors maintairirank, fair and timely disclos@ In
relation to an ircustody informer this means providing the defence with criminal and prison
records, previous testimony as an informant, benefits or other promises, and any other
information that may be relevant to their credibility and reliabilityng@hell, 2018; Sherrin,
1997b). The reduction of evidentiary safeguards from common law principles has not diminished
the problemgommonlyassociated witthe use of ircustody informant evidenci-custody
informers are generally viewed as the most uaipé of all informants, but the most infrequent
type of informant to testify in court (Roth, 2016). Studies suggest that informant testimony,
commonlycomprised of jailhouse confession, may have a potent impact on juror decision
making.
1.4 Confession Evidence: Secondary Confessians

A great deal of psychological research has suggested that confession evidence from an
accused person is extremely compelling and more persuasive than eyewitness and character
testimony (Kassin & Neumann, 19¥Kassin & Wrightsman, 1981). Recent research has
proposed the same is true of secondary confessions (Wetmore, Neuschatz, & Gronlund, 2014)

Secondary confessions are generally defined a

15 The term secondary confession is used by psychologicalass in their experimental studies of confessions

made by an accomplice or jailhouse informant. The term
jail house informant regarding anot hethetworerms wikbesseda | | ege d
synonymously.

16 Though the results are compelling and undoubtedly theoretically instructive, the experiments have limited
generalizability due to the fact that they took place in experimental settings. Critiques of previous effect studies

relating to jury instructions gen to be applicable in this instance (see: Leverick, F. (20a#y.directions In, J.

Chalmers, F. Leverick, & A. Shaw, (EdsPpstcorroboration safeguards review: Report of the academic expert
group(101-117). The majority of the experiments consufi@dthis section used undergraduate psychology students

as participants, limiting the generalizability to the wider population, and the experimental design did not simulate

the jury experience, limiting the experiments reliability.
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another personhasadmi ed gui |l t”; such confessions are me
accomplice witnesses and are not “direwet admi

Experimental studies have found that secondary confessions have a verynélnenge
on juror conviction rates. Comparing primary and secondary confessions has demonstrated that
both types of evidence are “generally perceiyv
Neuschatz, & Gronlund, 2014, p. 354). Evidence of a seggrabnfession from a cooperating
witness has been found to have “a strong inf/|
absence of such testimony” (Neuschatz et al .,
regardless of the credibility and rddiity assessments jurors are required to consider, confession
evidence indirectly or directly coming from the defendant is very compelling to jurors and may
not be closely scrutinized in practice.

Even when jurors are providedwithn f or mat i on about a cooper at
testifying for the prosecution (Neuschatz et al., 2012), or defence present expert evidence
regarding the “potenti al unreliability of sec
consistent (Neuschaet al., 2012, p. 189). The findings of these studies are quite alarming,
especially when considering the malleability
(Roth, 2016 p. 768), and the difficulty a defendant may have in refuting claims Ibfoa g
confession. These findings directly challenge

ordinary decent people are predisposed to dislike, distrust, and frequently
despise criminals who ‘sel/|l out and bec
suspect their motives frorhé moment they hear about them in a case, and

they frequently disregard their testimony altogether as highly untrustworthy

and unreliable, openly expressing disgust with the prosecution for making

deals with such *scum” (1996, p. 1385).

17 These studies useath mockjailhouse informants and mo@ccomplice testimony, as such the findings reflect
the use of both, typically referred to as cooperating witnesses.
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Jurors give great gight to secondary confessions and may be unable to determine whether the
information presented is truthful. Secondary confessions have been shown to be more persuasive
than other types of evidence (Wetmore, Neuschatz, & Gronlund, 2014) and may evem have a
i mpact on an eyewitness’ confidence in their
selection in photo lineups (Mote et al., 2018).

When assessing the impact of incentives on false secondary confessions, Swanner and
Beike (2010) found that the @ff of incentives influenced individuals to provide untrue
secondary confessions despite having no personal knowledge of incriminating evidence. When
comparing true secondary confessions with false secondary confessions, Swanner, Beike, and
Cole (2010) foud that incentives did not affect the number of true secondary confessions but did
increase the number of false secondary confessions. It is possible that the motivation to fabricate
jailhouse confessions may not be readily apparent to jurors. Studie®badehat even when
motivations are known, such as the knowl edge
conviction rates are not affected (Neuschatz, et al., 2008; Neuschatz, et al., 2012). This is true
even when participants recognize thatimess is motivated by sedlerving interests (Neuschatz
et al., 2008). The conclusions of these experimental studies suggest that secondary confession
evidence can be very compelling, which makes questioning the reliability and credibility of the
eviderce extremely important. These studies suggest that there is a great potential for erroneous
convictions as a result of this type of testimony. The following sections of this review of the
literature outlines common critiques of the use efustody inforners, particularly as they relate
to their association with wrongful convictions.

1.5 Informer Inducements

18



Selfinterest may be the most compelling inducement fanuistody informants to testify
against a fellowinmate. Compensation for testimony is bedid to be a strong motivator for-in

custody informants who typically are career
possibility of a sentence reduction may also be a powerful incentive: Dodds reports that one in
seven inmatesinthe United &8t es recei ve “preferential sente
(2008, p. 1075). Incentives to lie and the possibility of rewards make the truthfulness of in
custody informant testimony inherently suspect. Many scholars have argued that it is the
knowledge of reward that is the greatest motivating factor for awugtody informant to testify
for the prosecution (Rich, 2012; Uviller, 2002). Jailhouse informants may be compelled by their
anger towards the accused, fear of other inmates or the custédialisen g, sur vi val , t |
frame someone else for a crime (s)he committe
(Sherrin, 1997a, p. 111).

The custodial setting, known for its poor conditions, safety concerns, and deprivations,
may incentivisandividuals to try to receive some advantage to alleviate the pains of
imprisonment (Campbell, 2018). An institutional setting may make the benefits seem subtle,
while having major effects. Thompson argues that the circumstances of being in custody makes
jail house informers “less reliable sources of
The prospect or promise of benefits may provide a strong motivation to lie and the experience of
(often) career criminals provides the proper tools to manufaettidence against the accused.
1.6 Manufacturing Informant Testimony:

The potential motivating factors underlying jailhouse informant evidence may persuade

an inmate to concoct a jailhouse confession. To the layperson, manufacturing this kind of

evidence may seem practically impossible, but informers have proven showqutibebe
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resourceful in their mission to obtain evidence against an accused person. Informants have been
found to use real evidence against an accused to concoct a story of a jailhouse confession. In
custody informers may obtain information about a case gffiroewspapers and using the
internet or cell phones to access other media (Dufraimont, 2008). Inmates can gain information
by eavesdropping on the accused’s conversatio
visit (Botting 2010). The informant ay even discuss the case with the accused directly and use
that information to turn exculpatory statements into inculpatory ones. Informants may have
people they know gather information on their behalf, sending relatives or friends to attend the
a ¢ ¢ u soartldpmearances (Sherrin, 1997a). The custodial setting provides many opportunities
for possible confessions, as there are a plethora ofare many situations an accused may find
themselves in with another inmate, absent others. Informants may find dosyegatning to
the accused’s case in their cell and use the
Informants may pose as public officials to obtain information or seek out evidence from the
police during interviews. Jailhouse informants may eritibnally learn information about an
accused’s case from | aw enforcement or prosec
attorneys play an important role in the collection and assessment of jailhouse informant
evidence.
1.7The Role of Police and Prosegors

The fact that police and prosecutors can offer benefits to inmates in exchange for
incriminating statements against another inmate makes the evidence a commodity (Botting,
2010). The current environment of 24/7 news cycles and social media, theempls on vi ct i
rights, and growing caseloads puts a great deal of pressure on police and prosecutors to solve

crimes. In an effort to solve crimes quickly, police may turn to informants to help with difficult
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investigations (Natapoff, 2009). The infornmeay have a history of informing on other inmates,
having developed tactics and techniques to make the alleged confession appear more believable
(Dodds, 2008). Taslitz's study reveals that p
consistent wh culturally-r ei nf orced r aci al biases” (2008, p.
custody informants will likely present as reliable and credible witnesses, testifying with
conviction. Jailhouse informant testimony can provide compelling evidencaaadime and
effort in cir-owmsatactaisels ¢dRaekdard 2007, p. 14
informant evidence may provide an incentive to prosecutors to obtain jailhouse informant
evidence which may not necessarily be inaccurate.
Experimantal research has indicated that current police approaches to detecting lies are
ineffective and police are no better than laypeople at determining truth or deception (Kassin,
2008; Taslitz, 2008). Police and prosecutors may be misled by jailhouse inf@vidence
because of an informant’'s ability to |Iie conv
around a jailhouse confession and present it to the jury, instead of using more costly avenues of
evidence, such as forensic testimony. The evideri@ jailhouse informant may support the
prosecutor’”s theory of the case and work as *“
Crown of the accused’s guilt (Leo, 2005; Roth
The prosecutor’s rol e i n tthéstate aschwnepartisaar i al s

party seeking the truth (Sherrin, 1997a). The

presentation of evidence, as jurors tend to associate informant evidence with the prosecution and

may unfairly characterize thienf or mant i n the same | ight. Borc
convictions revealed that environment al facto
of fice, may affect the prosecutor’s ability t
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jailhouse informanis Absent external pressures from the media and public, Crown offices may
engage in “noble cause corruption” and view t

i mportance of winning'’ cases19( Green, 2005; M
Shol ars have argued that Canadian prosecut
accountability, one that is unwilling to admi
purpose with the function of law enforcement (Green, 2005; Kennedy, 20b@andst notable
example of noble cause corruption and problematic Crown culture in the Canadian context
comes from Manitoba. George Dangerfield, a now retired Crown prosecutor, contributed to four
wrongful convictions in Manitoba by withholding evidencegkimg deals with jailhouse
i nformants, and coercing confessions (CBC New
described as just a ‘bad appl e’ , but as a ref
allowed him to engage in such actiggiwith virtually no accountability for his actions. The
study of numerous wrongful convictions in Canada demonstrate the problems that can be
associated with jailhouse informants, particularly when Crown Attorneys rely too heavily on
such evidence.
The use of ircustody informant testimony has been identified as being present in
anywhere between 21% (Campbell, 2018, p. 107) and 50% (Botting, 2010, p. 20) of wrongful

convictions in Canad#@ccording to the National Registry of Exonerations, in the United States

jailhouse informant testimony was a factor in 8% of all exoneratith# of all murder

18 Originally published in 1932.
19 That is, the ends (a guilty verdict) justify the means (the washich evidence was obtained).
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exonerations and 23% of all death row exoneratj@mess & Jackson, 201%).Typically,
wrongful convictions cannot be explained by one phenomenon alone and multiple causes may
interact in a single case to produce a miscarriage of justice (MacFarlaneR2806{oran,
[ 2008] ONCA 589). The def erhealr ofthslefendardorv i du al
other individuals involved with the trial procegsand structural inefficienciesmay intersect to
contribute to a wrongful convictipmiscarriages of justices in Canada have highlighted many of
these issues. In response to some-pigtiile wrongful convictions, various provincial
governments have conducted Commissions of Inquiriesreatk significant, although nen
binding recommendatianin an attempt to curtail their occurrences.
1.8.1Canadian Commissions of Inquiry

A number of Commissions of Inquiry undertaken over the pageafs demonstrate the
very serious dangers of using the evidence -glistody informers. In factfact, four
Commissions of Inquiry have been undertaken by three different provincial governments
pertaining to the wrongful conviction of six different people in relation to jailhouse informant
evidence in recent years. Given that the focus of this research is on the usastbdy
informant testimony, the Inquiries that found jailhouse inforneardence to be a contributing
factor to the wrongful conviction are significant. The Commission of Inquiry (1998) examining

the wrongful conviction of Guy Paul Morin in 1992, after he was acquitted in 1986, chaired by

20Though alarming, this should not be regarded as new i
that in 14 of the 65 cases of wrongful convictions involved a cooperating witness perjuring themselves by using or
fabricating circumstantial evidence against the accused to develop their evidence.

21 Race, ethnicity, socieconomic status, mental competency (presence of a mental illness or personality disorder),

or gender (Carling, 2017).

22 Police or prosecutorial tuehvision, professional misconduct, ineffective or incompetent defence counsel, the use

of a jailhouse informer or perjury by a witness, eyewitness misidentification, faulty forensic expert evidence or

testimony, false confessions (Kennedy, 2004; Denovaggbell, 2005).

3The culture and practices of police and prosecutor’s
plea bargaining (Kennedy, 2016b).
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Justice Fred Kaufman dealt with theugs associated with-gustody informant testimony.

While awaiting trial on the firstlegree murder of Christine Jessop, two jailhouse informants, Mr.
X and Mr. May, alleged that Mr. Morin confessed to killing Jessop. The Inquiry determined that
the two pilhouse informants called by the prosecution were unreliable and motivated-by self
interest. While one informant was diagnosed as a pathological liar, the other admitted to hearing

voices and lying in the past. The former informant recanted his testiafi@mthe second trial

and then recanted his recantation; while the
they wanted if they got him to a halfway hous
Foll owing Justice Kauf man’ s Ordemrechiha dusticen, t h

Peter Cory review the wrongful conviction of Thomas Sophonow in 2000. Thomas Sophonow
was tried three times for the murder of Barbara Stoppel. The first trial resulted in a mistrial, and
the latter two convictions were later overtuiri®y the Manitoba Court of Appeal for issues
related to the instructions provided by the t
were significant problems with the conduct of the police and the Crown during the investigation,
in addition tothe use of jailhouse informant evidence. Specifically, 11 inmates volunteered to
testify against Sophonow, and three were ultimately called to testify as jailhouse informants
(Cory, 2001). One informant, Mr. Martin had previously testified in nine ottsscand had a
conviction for perjury, while another, Mr. Cheng requested the 26 pending fraud charges against
him be dropped and to be released from jail, which was later satisfied by the Crown (Cory,
2001).

Former Chief Justice Antonio Lamer chaired ar@ussion of Inquiry relating to three
problematic homicide convictions from the 1990s in Newfoundland and Labrador. In only one of

the reviewed cases, that of Randy Druken, was the testimony of a jailhouse informant permitted
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who had a history of crimes dfshonesty and attempting to inform on other cases. Fhe in
custody informant failed a polygraph test and his testimony was inconsistent with the other
evidence presented at trial (Lamer, 2006). The last Commission to be released relating to in
custody inbrmant evidence was Former Chief Justice of the Ontario Superior Court Patrick
LeSage’s report on the conviction of James Dr
of murdering his caccused on a theft charge, Perry Harder, in 1991. The cBseskéll was
largely predicated upon the testimony of two jailhouse informants, one of whom was financially
compensated in exchange for testifying and was granted immunity from pending charges
(LeSage, 2007). Dr i s k e I-microscopg analysis, afbreneic testingy t h e
procedure now completely discredited over concerns of its reliability (Campbell, 2018).

Ka u f maguity §1998) was the first in the string lofquiries to be released, providing
33recommendations on proposed limitagdo the use of Houstody informer evidence. During
the hearings, Kaufman reviewed the updates to the Ontario Crown Manual on jailhouse
informants, created in 1997, and found them to be commengdhladdition to the changes
bemade to the Crown Maral, Kaufman recommended that Paicy use a broader definition
to consider other witnesses whose evidence raise similar concerns, that an informer registry be
established and maintained by the Ministry of the Attorney General of Ontario and a national i
custody informer registry should also be created (Kaufman, 1998). The Commission emphasized
the importance of diligent record keeping and information gathering, and the significance of
corroboration and confirmation from other witnesses or evidencedhbt support the alleged
confession (Kaufman, 1998). Kaufman (1998) argued for the introduction of reliability hearings

to determine the admissibility of the proposedustody informant evidence in order to provide

24 SeeAppendix Aor the 1997 Ontario Crown Manual orréastody informants.
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an additional safeguard to ensure that Crown meets their responsibilities for full and fair

disclosure. Thénqui ry al so reviewed other factors that
conviction and included recommendations on improving police investigation procedures and
accountability, judicial instructions to juries and forensic science practices.

Commissioer Cory’ s report took a more eonserva
custody informers. Justice Cory recommended thatinst ody i nf or mant s shoul
rule”, be “prohibited from testifyiadtgtifa( Cory,
jailhouse informant is to testify it ought to be limited to only one person because of the
significant weight jurors attach to this type of evidence and the cumulative impact it may have.
Justice Cory further c o rpanenntdad that a goad tcase forthe s h o u |
Crown does not need to be supported by the tr
(2001, p. 74).

Both Cory (2001) and LeSage (2007) found t
pertinent informationn relation to the credibility of the informant to the defence. Cory (2001)
advocated for the diligent recording of interviews witfcustody informants and the thorough
review of the alleged confession to determine whether such information could havgdzeed
from sources other than the accused. LeSage’ s
recording technigues in the police and prosec
possible rewards for their assistance.

Cory (2001)advocated for making etroveetype warning mandatory to highlight to the
jury the unreliability inherent to this kind of evidence; he suggested there be specific mention of
anincustody informer’s ability t o bekhowntamthei nf or m

perpetrator of the offence. Justice Lamer (2006) agreed with the conservative approach to in
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custody informant evidence set forth by Justice Cory in the Sophonow Commission and sought

to have the Newfoundl anciplédr own’ s office adopt
Combined, these Commissions of Inquiry highlight the important role of the Crown and

police in their handling of jailhouse informants. Most importantly, in all four of the reviewed

cases, there were multiple factors that led to the wrongful comvidt was never the case that it

was only the jailhouse informant evidence that was problematic, but that the police and

prosecutors also failed in their capacities a

Finally, in the cases of SophonowdaMorin, there were multiple trials, with various results, that

highlighted the role of the judge, specifically as it related to instructions provided to the jury in

allowing miscarriages of justice to occur.

1.82 Ontario Crown Policy Manual on In-Custody Informers

Commi ssioner Kaufman’s recommendations wer
1997, in response to the wrongful conviction of Guy Paul Morinta@@ommission of Inquiry

on the proceedings of Mr. Morin, the Attorney General of Ontiaimalized guidelines

regarding how and when-gustody informants could be used in Ontario criminal court cases.

The initial Policy defnredanws ust ody i nfor mer as “someone who
statements from an accused, while both are in custeldgre the statements relate to offences

that occurred outside of the custodleall i nstidt
provides Crown counsel with a list of considerations that they are to review when determining
whether or not teall an ircustody informer as a witness at trial. The Manual states that

jail house informant evidence is “subject to a

(eg.incarceration) that may cause them to seek benefits in exchange for theirceVd997, p.

25 SeeAppendix Aor a full copy of the 1997 Ontario Crown Policy Manual.
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[-2-2). The Policy reiterates to Crown counsel that there is a possibility that the motivations of
in-custody informants may be suspect or manufactured. Prosecutors are urged to consider if there

is compelling public interest to present thadence of an ktustody informer and other
corroborating evidence. This Policy stipul ate
the principle or exclusive evidence against an accused, the prosecutor must notify their

supervising Director angain their approval prior to calling the witness at trial.

The Policy encourages the Crown to assess
outlines 10 ways prosecutors could do this assessment. According to the Manual, some indicia of
reliability include: some sort of record of the conversation the informer had with the accused
(eg. notes taken shortly after their conversation or a diagram); how long after the alleged
confession the informant notified authorities; whether or not the informariria knowledge
of the accused or the offence; how the authorities reported the statememnagethe statement
taken under oath, did the police ask #ieading questions); consider whether any circumstances
would provide a motive or opportunity to fidate a confession; the relationship between the
accused and the informant; the gener al charac
record (Crown Policy Manual, 1997, p243). The Crown ought to consider whether or not the
informant requestecdhducements and whether those benefits were promised by authorities, and
also consider the informer’s history as an in
limits of their relationship with itustody informants, suggesting that trial counselkhoot
have direct contact with the informer. Finally, the Manual outlines the disclosure obligations of
the Crown in relation to the{oustody informer and their evidence.

The Guy Paul Morin Commission took several years to complete and prior to its

pud i cati on, Commi ssioner Kauf man assessed the
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recommendations on how to improve it (Genua, 2006). In response to the recommendations,

Crown amended the policytoincludearQrust ody I nf or mant Committee
referred to as ‘' Kaufman Committees’ the 1CIC
prosecutors who wishtouseéchu st ody i nf ormants as witnesses ¢

Report, 2005). The ICIC is made up of a chairperson, and two or famrragmbers including,
a | ocal Crown attorney, one or two “experienc
Director of Crown Operations fr omzsWlheethecase’ s
ICIC was first established it only reviewed estdte in relation to ktustody informers, as
defined by the 1997 Manual, that were to be called at trial.

The Attorney General of Ontario updated their practice memorandum on jailhouse
informants once again in 2005, with the changes coming into effédaoch 31, 2006. This 16
page document expands on the 1997 and 1999 policies, using stronger language to caution
Crown counsel contemplating usingaostody informers as witnesses. The introduction of the
document states: “ EXx p substaatialcisks ththeprombreadnamssationa t e d
of justice may arise from the use ofaostody informers as witnesses. This practice
memorandum calls to the attention of Crown counsel the dangers in the useistody
i nformers” (Cr owhp.PR)oLike teeyl99RRolicy, thé conc&rOfor Crown
counsel when contemplating the use of these witnesses is a compelling public interest. During
this process, the Crown is encouraged to work with police to obtain the information necessary to
complaent eob“y ecti ve assessment of reliability” o

(Crown Policy Manual, 2005, p. 2).

26 This means that, with the exception of the chairperson, the composition of the ICIC can change by case.
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Determining whether there is compelling public interest encourages the Crown to request
a record of any considerations promised or caateby the police to the informer and consider
what role these considerations may have in the reliability or truthfulness of the proposed
evidence. However, the Policy also reminds <co
enhanced by a lack of bertsfas it is difficult to know the exact motivations of the informer.
The most significant factor when contemplating public interest is the seriousness of the alleged
offence, but severity is not justifiable on its own. The policy considers that knowdétiye
possibility of receiving benefits in exchange for testimony may motivate informers to fabricate
i nformation, therefore the pooustcodwyiisncfoarrmeyress”
not ban them outright (Crown Policy Manual, 2005, p.The public interest component is also
reviewed in relation to the reliability of the-custody informer and their evidence.

The 2005 Policy expands on the indicia of reliability considered in the 1997 Manual by
encouraging counsel to look foonfirming evidence independent of other jailhouse informants.
The 2005 Manual recommends that Crown look for details in alleged confessions that would be
difficult or impossible to gleam from sources other than the perpetrator of the crime. The
confessiorshould be considered in relation to external sources that could provide the
information allegedly received from the accus
character, reputation for dishonesty and their medical and psychiatric history (if aleplicab
Policy continues to encourage prosecutors to look for credible and independent confirming

evidence that supports the informant’s eviden
that may be promised or considered by Crown in exchandbdavidence. However, the Policy

does not deem security measures that ensures the safety of the informant or their family as a
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benefit but outlines many other possible inducemeritscontrast with the 1997 Policy, now
new cases that rely on the uncomied evidence of a jailhouse informant must be approved by
the ICIC and the Assistant Deputy Attorney General.

The 2005 Manual also provides guidelines for prosecutors using informers at preliminary
inquiries, in addition to trial proceedings. It providgebst of documents that the Crown must
provide to the Committee for their review of
ICIC that will decide whether or not an informant will be called to testify at trial. The
Commi ttee’'d ddecibaaiserd winl t he reliability of th
by the Crown, which also considers the public interest in proceeding with the case using such
evidence. While the 2005 Manual is more extensive than its 1997 counterpart, it isptheepfr
the policy that i s perhaps the most intriguin
purpose “is to help prevent mi s-custadyinfangess of |
falsely implicate accused p.dé).dorthisresedrddrthewn Pol
progression and changes to Ontario Crown policies and practices relating to the usestddy
informers were considered in relation to the data itself, orienting the research techniques and
informing how the data were t@lzoded.

Conclusion

A jailhouse informant is a specific subspecies of informant, defined by the way they
receive information and the setting where it is received. Informants, andtody informers,
have existed in the legal system for centuries, haveguently been a point of contention

among those working in the system due to the problems associated with their use. The legal

27rThe inducements include: “bail; reduction or modifica
charges; financial assistance owveaed; amelioration of current or future conditions of incarceration; any other
leniency or benefit; the extension of any of the above to any person connected with thesit ody i nf or mer . ”

(Crown Policy Manual, 2005, p. 3).
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system has attempted to addressustody informer testimony in court with the creation of
evidentiary safeguards that addréise potential frailties of such evidence.

Despite standards to bring attention to the problematic aspects of jailhouse confessions,
jurors still tend to put great emphasis on informant evidence. The benefits tiataaly
informants can exchange fastimony against an accused person may provide the motivation to
manufacture evidence. Miscarriages of justice in Canada have highlighted the dangers associated
with in-custody informant evidence. The literature describes jailhouse informants as
manipulatve and capable of deceiving police, prosecutors, judges and juries into believing their
evidence in order to benefit themselves. Though the initial changes to Crown directives were
significant, and the continued updates are laudable, Cunliffe and Edn@iit) @2gue that the
Canadian legal community has been slow to accept lessons emerging from wrongful conviction
reports and literature; features of such injustices tend to reoccur in spite of the continued
development of rules and guidelines designed tatahem. The literature outlines
theproblems often associated with the use efustody informants, the majority of which has
been done in relation to wrongful convictions. While miscarriages of justice have prompted
significant policy changestopractc es i n t he Ontario Crown’s offi
guidelines have been developed around the use of informants, to date little is known about the

nature and extent of their use. That will be the focus of this thesis.
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CHAPTER TWO: CONCEPTUAL FRAMEWORK

The objective of this chapter is to provide an overview ottreeptuaframework used
to interpret the data from this research. The chapter begins by reviewing the theory of social
constructionism, first discussing the ontologiaad &pistemological assumptions underlying
constructivism. The research seeksi$e asocial constructionist framewot& guidea content
analysis of the data. Concepts related to social constructionism, incfratimgs claims, claims
makers, social prdems and domains will then be discussed. The research orients the legal
system as a domain thaioduces social constructs through legal.tExdm this perspective,
jailhouse informants can be considered a social conshaictontinues to be defined and
redefined by the way these witnesses are discussed in written judicial dedisi@tent years
concerns have arisen regarding the role of
implicated inseverawrongful convictionsAt the same time, wrongfaonvictions have
undergone a claimsiaking campaign and can now be considered as a social prédbleihbe
argued that judges, at both the trial and appeal,lesaktruct jailhouse informants through
framing and reframing the issues commonly belieieeloe associated with their use through
written judicial decisions.

In rendering court decisions, judges engage in an interpretive process of constantly
defining and refining the meaning of, amongst other matters, jailhouse informants within the
contextof a criminal trial. Judges are influenced and thus interact with other forces within the
legal domain, such aidence and facts of a particular case, legal arguments raised by trial
lawyers, previous trial and appellate court decisions, legislatioitjgghlnd jurisdiction. To
date, no social constructionist inquiries have endeavoured to conduct this type of contextual

analysis, however, similar research studies will be reviewed to demonstrate the viability of this
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approach, followed by a more thorougkamination of the applicability of such concepts to the
current research study.
Widely considered to be the foundation of the social constructionist perspective, Berger
and L uc Khe&acial Canstruction of Real(}966) provided a framework for viewing
language as a tool to negotiate meaning. The theory considers how sodiiesmtiange in
different social contexts. Embedded within the constructivist paradigine epistemological
assumption that the world is inherently social, constructed as a result of interaction and language
(Houston, 2001)s The approach builds on tlassumptionthathuman beings construct social
experiences and maintain social practices through interaction (Berger & Luckmann, 1966; Norris
& Bonventre, 2015)This means that there is no one reality, but there can be a multitude of
realities representinmultiple truthsTime, space, history and culture are implicated in the
processes through which we come to understand the world. Appreciating the context within
which social phenomena occur determines how they will be understood, making collectivity and
shared values, concerns and beliefs important
of an interactive process of learning and constructing language, symbols, meanings and
definitions of situations through interacting with other people araligh our individual and
collective experiences” (Kraska, 2006, p. 179
Constructivism and social constructionism differ with respect to where their emphasis

lies. Both perspectives focus on interpretations andngmmingmakingprocesse however, itis

28 The constructivist paradignonostitutes the theoretical underpinnings of what is now referred to as social
constructionism.

29 The meaningmaking process is the way in which people interpret and assign meaning to their worlds. This
process may be realized verbally, through interaatiitig others, or may be internal, through interacting with
symbols and language.

34



how these interpretations occur that differentiates constructivism and social constructionism. For
constructivists, interpretations occur at the individual level; the focus lies at the processes of
creating personal meaning (Karstazkan & Murphy, 20@). Social constructionism is more
concerned with the role of institutions in the mearmmaking process (Alvesson & Skoldberg,
2017). It is not institutions in the literal sense of the word, but specific social settings through
which an individual learnBow to interpret meaning in a specific way. Social constructionists
believe that it is the process of socialization that restricts or encourages an individual to apply
meaning. For example, how an individual interprets an interaction between him or &edsa|f
co-worker will depend upon their field of work. An office place may prompt a different reaction
or way ofinterpretingthe interaction tan if the conversation occurred between two employees
working at a coffee shop. Social constructionists woulghqua that the interaction will
implicitly be different because the two settings have different meanings attached to them.
The theoretical underpinnings of social constructionism demand an interactive,
interpretive analysis of reality thegcognizes construction as an ongoing stdstorical process
(Pfadenhauer, 2019). Culture is also implicated in this process, as it provides the context for
understanding language and discourse and helps to frame rhetoric (Best, 201VaEdjer
2012).Social conditions can only be understood insofar as they are able to relate to the
sociocultural climate, thus history is an integral stimulus in the application of meaning (Smith,
2010; Gergen, 2001). Through this apprqawchaning is realized interactially as individuals
navigate the social world (Best, 2013). Interactions occur at multiple levels: an individual can
negotiate meaning within themselves, with another individual, a group of individuals, and/or a
social structure. Social constructionism maWwledges that the social world is not free and

distinct from individuals but considers reality to be socially constructedbaittcbn individual
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perspectives that inform how one sees the world (Best, 2013). Embedded withihistarioal

and cultural asumptions, truth is a product of social processes. Truth is created through human
interactions, occurring through individual interpretations and social experigeagy is
constructed through symbolic systems, such as language, but is not limitéyg s$grabols

(Hruby, 2001)How an individual acis then influenced by multiple factors, or a range of

structures, that compete to reinforce their meaning (Houston, Z0DGlg r e i s no ‘“r i ght
“ wr owaygof interpreting meaningather somethingmore* r i gless”"wroang’ becaus
reality and truth are shaped by context.

Berger and Luckmann’s (1966) original <conc

the role of the individual and social facts, considering the roles of institutions or sawaliss

as secondary (Alvesson & Skoéldberg, 2017). As the framework developed, theorists became

more concerned with the notion that social structurggsi(estitutions) may and can inform

social factsSome strains ofagial constructionis believe thaexperiences and observations are
produced (and reproduced) by established underlying structures (Burr, 0d&ures

construct knowledge through discourse to impose constraints on human agency within an

i nstitution. This apprdaebh netodeteemi hhakndw
merely restrictfiow one interprets the world (Burr, 2015, p. 11A).understand a given
phenomenon one must “explore the processes by
(Best, 2013, p. 239), while eaunting for the function of structure in influencing social meaning
(Houston, 2001)For this research project, this means that the interpretations presented in

judicial decisions are ultimately constrained by the social structure in which they areqatoduc

that is the legal system. Thus, the language and discourse presented in the data frame how

relevant concepts, such asdastody informants, are defined.
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2.2Knowledge and Discourse

The knowledge process is continuous as it relies on patterns and repetition to reinforce an
i ndividual ' s s e n thenegotfation af maareng becomes praaticalty mtanisic
(Pfadenhauer, 2019; Young & Collin, 2004). The knowledge proseassiant on the interaction
of language and discourse in the context of individual and collective interaction (Kraska, 2006;
Sandu & Ponea, 2010). Thus, how knowledge is processed is contingent upon its historical and
cultural contextThe structures thainderlie social life organize and categorize knowledge and
ideas through | anguage and discourse. Discour
relationships withnow i scur si ve soci al and cognitive proc
Languages organized to facilitate a sense of collective understanding of a given social
phenomenon, practiae structure (KaragOzkan & Murphy, 2010; Sandu & Ponea, 2010).
Therefore, language interacts wihd informs how individuals will a¢b negotiate medng and
experiences. During this process, rhetoric is strategically harnessed discourse that constrains or
changes the meaningaking process (Best, 201T).this sense, htustody informants are
defined through the language used to describe them. ©her@ilhouse informants are a
socially constructed entity, whose meaning is negotiated through the interpretive process of
language that creates knowledge.

Language constructs knowledge and meaning through interactions between individuals
and their suoundingsLanguage will be structured and reoriented in accordance with the social
structure or domain in which communication occurs. The power of language, and the reality it
conveys, is necessarily sodigstorically and culturallembedded and will degmd on context.

Because language constructs knowledge, the way social phenomena are constructed will also

orient how concepts associated with a given phenomenon are underktaothdividuak act
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emergs from a complex process of social negotiation, gratess can differ depending on the
group or structure thanindividual is engaging with (Pfadenhauer, 2019). Burstein refers to the
group or structure as “domains” that <cultural
process information withia given organizatio(l991, p. 328). For example, the legal system

can be considered a domain because its actors will interact with others in the legal system in
potentially different ways than how they would operate outside of that system. Concepts

social constructsnay transcend meaning in different contextslomains and operate

independently of its domain of origin (Sandu & Ponea, 2010; Smith, 20De legal system,

the role of judges is to interpret laws and rules of governance to degeénownto proceed in a

given situation. Knowledgeconcerning he judge’ s r ol @highty a | egal
specialized and relatively independent making it difficult for laypersons to understand its

complexities, providing judges and other legal prefesons wi t h t he power t

particular realm” (Koppl, 2010, p. 221).
2.3The Legal System

The legal system and its actors have a near monopoly over defining crimes and
criminality (Best, 2013). The law is viewed as a normasivecture in that its claims have
| egi t i dna t feaudhbritydver constructions within its domain that are seldomly
challenged (Bertea, 2009, p. 1). This authority arises out of a cultural understanding that
recognizes police, lawyesnd judgesshaving specialized training and knowledge. Part of the
role of the legal system is then to maintain such normativity and the creation of jurisprudence is
one way that the system attempts to maintain its authority (Bertea, 2009). For example, judges
yield power because of their unique position that enables them to define legal concepts in a

specific way through their written decisiodsidges, particularly those on the higher courts, are
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tasked with defining and refining jurisprudence (common law), whi¢crmallows them to
frames oci al meaning (Silber, 2013). Judges shape
they operate, constructing | egal i nterpretat.
texts, such as judicial decisions andugiess, are not publicly disseminated and are only
accessible to those who have the necessary tools and skills to find and understand them
(Edel man, Abraham, & Erlanger, 1992). A judge
judgemade law) is rarglquestioned, perhaps due to a lack of understanding of the complexities
of the legal system, or because of the stwstorically embedded legitimacy of the criminal
justice systemin commonlaw jurisdictionsthelaw is typically not understood as emery
from its original sources such as codes and statutes, but through other sources that interpret case
law to make it more digestible, including lawyers, judges and the media (Edelman, Abraham, &
Erlanger, 1992; Silber, 2013).Therefore, how a writtedecision defines a given construct will
ultimately impact on how other sources negotiate the meanings the judiciary convey. As such, a
judge’s interpretation wil/ usually be dissem
interpretation by multiple sources

From a social constructionist perspective, the legal system is a domain, whose influence
goes beyond its sphere and permeates into other areas of social life. Thgdtyak a
complex form of social interaction and negotiation with bureaucraticeras oveits capacity
to influence the social worldt has its cultural context and actors engaging with that system
recognize its unique features and adjust their behaviours and interpretations accordingly. The
interaction between actors engaging with legal system and the norms of the system work to

reproduce theerceived egi t i macy of the system. The | egal

30 Framing the judge and lawyer as universal experts will be analyzed in moreidgtail,
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character of interpretative construction” as
discourse, laguage, symbols and knowledge (Sandu, 2010, p. 29).
Legal professionals, such as judges and lawwgeesdesignated experts of their domain
and their knowledge constititaniversal expertiséKoppl, 2010Q. As expertstheycanyield
power in defining and redefining social phenomdre e med t o be within the
domain. Their specialized knowledge provides them wittabikty to define and frame
constructsin writing judicial decisions judges contribute to the carion of the legal system.
Case law or the formal writing of a judicial decision contributes to the common law as case law
becomes part of precedent. Case law determines how legal practitioners interpret legal issues and
framelegal arguments (Kirby, 20)3Case lawbothproduces and is a product of the legal
system creating and redefinngponcept s within the | aw’ s domai n.
The focus of this research project is to deterrhioe a social construct, that is an in
custody informer, is being framed and howttimay change over tim&he development of law
and legal principles arise from the work of judges and courts who write decisions that create a
framework for lawyers who praesé criminal law. Lawyers become bound by these decisions,
but in every legal arguent lawyers from both sides submit materials (judicial decisions) that
justify their positions. Judges then consider both sides anglragarding what they believe is
more consistent with the common law, statute, rules, regulations and procedurgssas fite
Both lawyers and judges are bound to common law jurisprudence, but judges are tasked with
considering many factors in rendering their decision.
Written judicial decisions are a form of legal texts that produce and reproduce meaning.
Judicial cecisions interpret legal arguments regarding the status and as®afl construct, in

this casegjailhouse informanévidencein a criminal trial. A judicial decision wiliramein-
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custody informants specificallponcerninghe legal argument raiseg defence and Crown
counsel. In the formulation of a judicial decision, judges must consider the legal arguments
presented by the lawyers in each case, the facts of the case, and the common law status of
jailhouse informants. In doing so, judges are bdmy@revious judgments (interpretations) of
how to address jailhouse informaras well as other legal principles that may be invoked. The
judge interprets the facts of the case and discerns what is relevant (or legitimate) and what is not
with respectta hei r deci sions. A judge’'s role is out/l
constrained by their ability to interact with the case itself. Because case law is written and
decided by judges, this means that jurisprudence is also determined by judgesinieqiyes
thelaw andtheir decisions creatmeaning within the legal system. Every decision relies on
previous decisions to a greater or lesser degree, while at the same time oeatmgys of
understanding and applying the law (Kirby, 2018)thisregard, judges are tasked with the
construction of the meanings we assign teustody informants and how actors working within
the legal domain interact with-icustody informers.
2.4 Social Problems

Traditionally, social constructionists trace the processes by which social phenomena
develop and are thus perceived as social problems. Social problems have been defined as
“activities of individuals or grobmspecmaki ng a
some putative condi 2001opn75)To uUnderstand & social pRoblét, dns u s e
must explore the processes by which individuals allege, assert and claim what the nature of the
problem is (Best, 2013This thesis accepts thaiet occurrence of a wrongful conviction is a

soci al probl em. Often referred to as the I nno

understandings of erroneous convictions was precipitated byphagite wrongful convictions
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in North America in tle 1990s, as a result of the advent of DNA technology (Godsey, 2017).
During the process through which a social condition changes to be considered a social problem,
individuals engage in what is commonly referred to as clamaking, or a claimsnaking
campign.The process of making a claim, or claimsaking, is an information strategy

conducted by social actors. Actors and/or organizations that make claims about a social

phenomenon-marker“scl| @diemsause they negolurallabde a c
structur al circumstances” and attempt to enco
“arguments and i nter pr et amakinrmssattical aBdesgategic abd 1 3,
necessarily entails that no truth about a situation cast; éxstead, a situation is assessed and

defined by individuals interacting with a condition (Hagan, 2010).

Part of a social problems campaign requires claimakers to make claims, assertions or
grievances that fr ame h oundeastopdaorbée deemed associal' pr o b |
problem, claims about a given phenomenon are constructed and disseminated to the appropriate
audiences. Claims are strategically informed statements made about a social condition to reorient
the way people think about arterpret a situation or action. Claims can be verbal or visual,
using “language, di scourse, symbol s, I mages a
situation (Hagan, 2010, p. 560). They are framed strategically through discursive devices in an
attemp to encourage the reinterpretation of a social condition.

As stated, this thesis conceptualizes wrongful convictions as a social problem, however,
the concept of wrongful convictions is not necessarily new to academia (Leo, 2017). The
“1 nnocenc eisuda o eeaailmetthe process through which wrongful convictions have

become recognized as being a social problem over the last 30 years. This shift in understanding

is widely believed to be a product of technological advancements in DNA evidencg teatin
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saw a quick influx of exonerations in many jurisdictions that received significant media attention
(Norris, 2017). In response to the media attenteanydevelopments have occurred: various
organizations have been created to help exonerate tla®ing to be innocent; existing
institutions have developed to address the problems associated with wrongful convictions; and
new statutes and regulations have sought to minimize the occurrence of erroneous convictions
(Zalman, 2017). The current projalies not seek to problematize the concept of wrongful
convictions as a social problem, nor will it attempt to go into the specific claaking
campaigns that resulted in the phenomenon being considered a social problem. Instead, under
this conception, ktustody informers are viewed as an example of a contributing factor to
wrongful convictions as a social problem. Therefore, wrongful convictions are problematized
through viewing jailhouse informants as a social construct associated with a social problem.
2.5 Social Constructionist Approaches to Similar Research Studies

It is necessary to review how social constructionist approaches have been applied in
different areas of research that relate to this research pimjgemonstrate the viability of this
framework Social constructionism is a multidisciplinary approach because its theoretical
underpinnings are easily applicable to multiple fields of study. Derived from sociological studies,
it has also been used in literary and communications researtimgo@sn approaches and
psychology (Leedslurwitz, 2016; Young & Collin, 2004). Social constructionism has been
widely applied as a framework for studesoutthe processes of criminalization, includingw
legislation can target specific populations anchinally sanctiortheir actions (Lindgren, 2005;
Norris & Bonventre, 2015). The framework has been used to analyze the power dynamics of
intersecting entities that construct understandings of criminality (Jenness, 2004). These studies

have analyzed the lmthat the media (Jan, 2014; Lipschultz, 2007; Lombardo, 2010) and experts
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play (Caldeira & Wright, 1988; Hagan, 2003; Hagan & Levin, 2004; McGuire & Caldeira, 1993)
in constructing social phenomena. Inquiries have also reviewed the processes obimstitiaiti
produce public policies (Burstein, 1991; Burstein & Hirsh, 2007; Fischer, 2009; Hagan, 2010),
legislation (Flores & Schachter, 2018; Gustafson, 2009) and constitutional law (Silber, 2013) and
criminal law (Valcore, 2018). A review of these stuciesl others demonstrate that social
constructionism is a viable framework for understanding how casddéimes and negotiates
meaning Public policy research, undertaken using a social constructionist approach, has focused
its attention on investigatingow policy is created. In particular, these inquiries have analyzed
the assumptions underlying claims made by interest groups, governments, and adtivisjb.
this project is not reviewing public policy, research in this area reviews the creatiotscdriex
its implications. The current research seeks to review legal texts to determine how constructions
are being framed.

Best (2013) discusses the viability of using social problems theory within a
constructionist framework. He reviews the processesitiir which a social phenomenon
becomes a social problemith the creation of new public policy. He outlines the six stages of
the process: claimsaking, media coverage, public relations, policymaking, social problems
work, and policy outcome8estsees mims-making as a form of rhetoric, whose arguments
“invol ve grounds, warr antHere, Bash(d013) is nefertingto theo n s ”
process of framing, which has traditionally been defined as the strategic presentation of certain
themesgclaims and subject matter, while choosing not to present others. Framing, through the
processing of articulating grounds, warrants and conclusions, attempts to promote a certain way
of understanding and thinking about a particular social condltemguage constructs meaning

through its ability to frame concepts and social problems in a particular mBeseasserts that
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the “grounds for c¢claims identify the nature o
which they em&rge” (2013, p. 24

Recently Best (2017) applied this framework to a study comparing two popular hazards,
legal recreational marijuana and gun control, to demonstrate the power of rhetoric in constructing
popular hazards. He emphasizes the importance of social congéegimg policy choices and
the role of political resources and cultural constructions in evaluating popular hazards and their
policies (Best, 2017). In comparing the academic literature for and against the popular hazards
debates in the public sphere, BE&O17)found that publicly, rhetorical claims are made in more
obvious ways but they both use compelling, albeit atypical stories to prove their poants.
rhetoric surrounding popular hazards is selective and draws orstanding idealizations about
how the world is or ought to be, ensuring that claims can resonate culturally with their audiences.

For the current research projd8te st °' s wor ks demonstrate the i mp
rhetoric in creating meaning within an organization and largeetsod his is important in the
consideration ohow the judiciaryis framing incustody informers.

Previous studies have also sought to understand the underlying processes of public

policy. Burstein’ s (1991) analansasacomdonemafb!| i ¢
the system of politics. For Burstein, domains
and individuals orient their actions” (1991,
autonomy” as “pol i cryi noaurticloymebsy afroer caefsf ewittehdi np e

1991, p. 330)Policy decisions seldom consider judicial decision making or implementation, but
that case law and legislation have the power to culturally redefine phenomenon and influence
public policy inother ways. Case law and legislation operate as informational tools that may be

used by interest groups attempting to redefine a social problem (Burstein & Hirsh, 2007). Public
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policy is only effective if itcanrationalize a situatioeffectivelyto its aidiencesHa gan’ s
(2010) analysis of international human rights clammeking purports that it is the construction
of claims that determine the availability of employable strategies for solving social problems. For
Fischer (2009), public policy is creatddough actors and organizations competing for social
and political meaning that resonate with images shaping individual and public interests. It is the
use of information strategies that deflmow a situation should be perceived (Hagan, 2010).
Judges ergge in a similar process as their written decisions inform how others will interpret
particular concepts, both legally and socially.

The public policy literature conceives the social construction process as being intertwined
with discursive power in someay, whether that be within a domain or outside @it r st ei n’ s
(1991) approach provides a basis for understanding the underlying assumptions thiat allow
judicial decision making to operate in the way that it does. This research project does twt seek
guestion the institutionalization of the | ega
emphasis on social meaning would be more valuable. Both Hagan (2010) and Fischer (2009)
provide an important element that must be considered in the analgsmudie is a todhat
providesrationales for actions or inactions and can be strategically employed to justify decision
making processes. This research project focuses on the process of creating case law, that judges
have the authority over the outconfeadegal argument, at the same time, however, this
authority is constrained by legal precedent and jurisprudence. What is important is that
jurisprudence constrains or influences how a judge is able to resolve a legal argument or
questiors raised during ariminal trial. Moreover, it is the variance (or lack thereof) in these
decisions that anenportant The significance arises out of the ability of judges to define and

redefine sociatonstructs through framindn this regard, judicial decisions are aspect of
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social processes operating at a specific level of social life within the legal domain (Jenness,
2004).

Schauer (2005) argues that because the legal system is so deeply embedded in society, it
is not fruitful for scholars to attempt to analyzeahthat came to be. Instead, he believes that
inquiries should review hovegal concepts are socially constructed and change over time to
understand the legal system as a process of constant definition and redefnitronal case
law can then be vieweds a historical evenihat may be reconstructed in the process of
negotiating and interpreting meanirgndeavours to analyze how case law is constructed are not
dissimilar from studies that analyze the construction of identities through narrativesdrbyid
the media (Grometstein, 2010; Jan, 2014). Valcore (2018) used media and public policies as
indicators of the social construction of laws prohibiting homosexuality, without accounting for
the roles of the courts and other entities thrahesocial unerstandings. While some studies
interpret the social construction of criminalization through media discaursequally viable to
use the production of law itself (case law) to interprefriduming of an aspect of criminality.

Silber (2013) found it legal discourse can influence and alter how social constructs are
perceived and defined. A judicial decision can provide a way of understanding aeaostalict
when research evaluati® realitya decisions attempting to construct or frame. Simijya
Flores and Schatcher (2018) analyze how legal concepts are not only legal constructions, but also
social productions. In all of these studige legislationcreates the constraints of criminal law
while judicial decisions, through case law, framd agdefine those laws in practiCehese
studies point out that constructionist endeavours to understand the law typically review matters
of identity, such as sex, gender, race and ethnicity (Flores & Schatcher, 2018;ldprey

2006; Silber, 2013; Valee, 2018). Such studies demonstrate that despite being a specific form
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of rhetoric, interpretations of legal discourse are instructive ways of understanding sociocultural
phenomena (Sandu, 2010). Instead, what is imperative for this research is thsiuiese
provide a basis for assessiig social implications of a legal construct. In other words, the
social world interacts with the legal domain and may guide interpretations and understandings of
asocial phenomenon through legal texts (Jenness, 2004y constrain interpretations af
phenomenon within the legal domain, with implications for social interactions outside of the
legal system (Flores & Schatcher, 2018; Gustafson, 2008)efore, this project must not only
uncover the ways in which-custody informers are being framed, but also the way such
constructions inform how we think about these witnesses more broadly.

Given that these previous studies demonstrate a framewuankderstanding the
viability of the use of social constructionism in interpreting legal discourse, attention will now
turn to theapplication of this framework for the current research stlilg.aim of social
constructionist inquiries is to understand firocesses, contextually analyzed through time and
space, that produce a soci al p henfa-grented n ( Bes't
truth” and examine how knowledge iIis processed
interests and powemderlying the production of such knowledge (Alvesson & Skéldberg, 2017,
p. 29).Using social constructionism broadly as a conceptual framework allows for the
considerationofit he r ol e of power in shaping meaning ¢
agency while appreciating the impact of social structures (Houston, 2001, p. 846).

As previously mentioned, this thesis conceptualizes wrongful convictions as a social
problem and jailhouse informants are traditionally understood to be a potential cause of such
erroneous convictions. The project will use social constructionism as gotoalckeamework for

understanding and interpreting written judicial decisions concerningstody informers. In this
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capacity, jailhouse informers are a social construct, which onlyséiistugh an interpretive
process of harnessing language stratdlgita create knowledge about these witnessas.
research project conceptualizes legal texts as cultural symbols capable of reflecting the
interpretations of the law and the state of the legal system at a givemntipneducing written
decisions, judgeare effectively framing the issues associated wittustody informants, which

ultimately define how these witnesses are perceived in practice.
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CHAPTER THREE: METHODOLOGY

The central focus of this thesssto examinenow the judiciary framem-custaly
informants in Ontario criminal cases, througtitten decisiongendered at both thteal and
appellate level. These decisions were reviewed historically to establish links between changes in
Crown policyandcaselawt o under st and erchpdond otirgustbdy imfgrmante m’ s p
through the written judicial decisions produced by actors in the syaféen.reviewing
published judicial decisions from 1991 to 2017, 28 cases were selected to complete a content
analysisto answer the research questibaw do trial judges and appellate couftamein-
custody informant evidencdhe research questiorasdeveloped with the knowledge that
beforel997,t he Ont ari o Attorney Gener al 'determifini ce di
when and how irtustody informants could be used in criminal trials. The development of
guidelines for the use of4oustody informant testimony at trial by Crowounsel was a direct
response to wrongful convictions that are widely believdthate occurred because of perjured
in-custody informant testimony. By comparing the decisions made duriryéHeolicy era
(before1997)with its PostPolicy counterparfafter 1997his thesis aims to contribute to
developing thgailhouse informanliterature to include a morebustunderstanding of these
witnesses.

This research project acknowledges thighin the period under studize Supreme Court
of Canadq “ S Crénderedseveraldecisions specifically addressing the use afustody
informart witnesses as evidence in criminal trial€ombined, the changes in Crown
approaches and case law are thought to have altered the usmistody informants in criminal
trials (Genua, 2006). To date, no research has reviewed cases whiggtoay inbrmants were

31 SeeR. v. Brooks[2000] 1 S.C.R. 237R. v. Hurley[2010] S.C.J. No. 18 fd8CC decisions specifically relating
to the use of jailhouse informants. Also sRev. Broyles[1991] 3 S.C.R. 595.
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called to testify and compared these cases overtimepecifiqorovince Research has yet to

take into account the changes in Crguaticy and case law to determine how these policies have
potentiallyalteredhow this evidence is used during trial and how appellate courts have
responded to this evidence on appedlhus, the research is concerned with how these witnesses
are framed byOntariocourts at different points in tim&he nature of this research does$ no

allow for any direct casal inferences to be drawn between judicial decisiaking and changes

in legal policies and case law. However, these cases were antymsedow the gap that exists

in criminological literatureon in-custody informants as wigsses and their relationship with
wrongful convictions and miscarriages of justice.

Twenty-eight Ontario criminal court cases were selected to answer the research question
andare differentiated by the name on the legal citadkdregal texts, specifically written judicial
decisions at the trial and appellate level, were seledathtdecause of their unique
relationship with the criminal justice system. Decisions, andpeeations that occur in their
creation, use specific legal terminology and follow specialized guidelines that dictate how
decisions are to be administered. While some changes have occurred operationally through the
development of case law, the structur¢he law and legal system has maintained its integrity

throughout the timgeriod of study. Judicial decisions, particularly at the appellate level, are

320l ena Beshl ey Jalhonsa laforraants in CanduiansCrirsinal Cou(®017), was the first

Canadian study to review the use otimstody informants in Canadian courtcags.s hl ey’ s t hesi s souc
patterns amongst the individuals who becameustody informants, in addition to understanding how appeal courts

viewed their evidence. While this thesis is extremely instructive, comparing appeal court decisions from different

provinces neglects the unique jurisdictional authority of each provincial appellate court. The project also did not
consider the fact thateachp vi nci al Crown Attorney’s office has their
use of incustody informants at criminal trials. Further, the thesis did not account for other changes, such as case law

and public recognition of miscarriages of justitepughout the time period under study that may have altered how

the Courts construct ioustody informants.

33 All but 3 of the 28 cases have more than one judicial decision available relating to the case.
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extremely important tools in understanding available avenues for preparing and navigating a
criminal trial. Thus, written judicial decisions at an earlier period of time may impact how future
cases are executed.

To become part of this research study, cases needed to include the testimony of an in
custody informant ahetrial level.zs For the purpose afase selectigrin-custody informers are
those individuals who [claim] to have received one or more statements from an accused person
while both are in custody about offences that
of the Attorney Genral of Ontario, 2017, p. 58k This definition comes directly from the
Ontario Crown Manual and was used precisely for consistency; how the @eonesin-
custody informers hasdirectimpact on how the witness will be treateeforetheir testimonys
adduced as evidence at trial. This is done intentionally because part of the research objective is to
determine whether the guidelines set out in the Crishanualhave altered the use of these
witnessesThus, cases were only included if the witness hauingd to have been told or had
heard the defendant confess to committing a crime that occurred outside of the ingtitution.

Cases that went to trial were considered for this study and the trials had to proceed on
criminal chargeso be included in the dat&oreover, an appeal decision or a sentencing
decision had to be available to be included in the data set. No distinctions were made between
factual or legal innocence or guilt during the case selection prdeceagvance acadeic

knowledge of ircustody informers and develop a more thorough understanding of these types of

34In some instances, a defendant was triediplaltimes, and it was unclear if anénstody informant testified at
each trial. Nonetheless, all trials were reviewed. The findings are delineated by the case named followed by a
number in parenthesis to show at which trial the information is refeigencin

ssThis definition does not include informants “who cl ai
statements provi de dinibtry of thdAdtorreey GenesakoflOntaymr Z®I7, (p. 58) or
undercover operativesbuis i de pri sons” (Campbell, 2018, p . 128) .

36 This differentiates ircustody informers with prison informers, who provide information to institutional authorities
about misconduct that occur within the prison.
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witnesses, as many cases as possible had to be included, only including cases of factual or legal
innocence could have limited the stuggnificantly. Casesvere not excluded if ktustody
informants became or worked as police agents when the initial jailhouse testimony still met the
criteria for definition. Cases were selected by jurisdiction and only matters tried in Ontario
criminal courts were used. Thisnlitation was necessary as each provincial appeal court renders
decisions that are legally binding on matters in the rest of the province; other provinces have
their own jurisdictions and are not boundthg Ontario Court of Appeal decisioffis® O N CzA " )
Furt her more, each provincial Crown Attorney’s
when incustody informants can be usedheir jurisdiction(Campbell, 2018).
3.2Data Collection Process

Datawascollected for this study to better understand the af inrcustody informants in
Ontario criminal trials. As a consequence, the research project involved an analysis of written
judicial decisions from Ontario criminal trials that includeetustody informant testimony to
determine how courts have addexsuch evidence since 19810 address the central
question of this thesis, cases were selected tisaigexisNexis Quick Law database.
LexisNexis is a Canadian legal database that publishes judicial decisions from Canadian Courts
from multiple levelge.g. trial division, appellant courts, Supreme Court of Canada) and areas
(eg. criminal litigation, civil litigation) of the legal profession. It was determined that only
Ontario cases would be used for two reasons. The first being that each province has developed its
own Crown Policy Manuals, whose guidelines determine how and wwkarstody informants

will be permitted to testify at criminal trials. Secdyndeach province has its own Appeals Court,

a7 However, Appellate Court decisions from diffat jurisdictions may be instructive at times to the rest of the
country and other provinces (Greene et al., 1998).

38 1991 was the earliest case availglitev. Gray, as such it became the starting point of the data collection
process.
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and the decisions of appeal courts are legally binding in that province. Thus, appellate decisions
will inform how other cases will fpceed in that province.
The year indicated in the legal citation of the judicial decision represents the year in
which the decision was rendered; for decisions at the trial, igveyear providethe time frame
for understanding the dafBo understand the type of Crownolicy that was under operation at
the time of a given case, it was integral to look at the date of the verdict. Although criminal
cases, particularly more serious cases, canvialess, months, and in very extraordinary cases
years to wind their way through ti@®urts, the date of verdict or sentencing was available in all
but one case None of the cases provided a date for when the trial commenced, however, the
date oftheverdict provided a strong estimate feterminingwhat CrownPolicy would be in
operationbeforethe start of the trial. In fact, in the cases that seem to have occurred just prior to
the developmentofthed@u st ody I nf or mant Comminfudi@ae ( “1 ClI C”
decisions made it clear the policy was being followed, providing information that allowed for
accurate categorization of the data set.
TheLexisNexis searcincluded cases dating back to 1991, with offences occurring as
early as May 1987, witthe most recent case rendering a verdict in June of 2017. The searches
were conducted multiple times, with the final search completed on November 15, 2019. The
terms “jail hovtsustiomfyorn mdms maayi, infommer ,” and
confssi on” were entered into the LexisNexis sea

jurisdiction to only include Ontario court cases. Combined, these searches yielded 95 unique

39 Put plainly, @ery in-custody informant case that is brought to the Ontario Court of Appeal will inform lawyers
working on similar cases how those cases should be run. Thus, if the Ontario Court of Appeal decides that every
time an incustody informant testify the judgeust provide a caution to the jury, then all other cases must do the
same. However, if the case is heard in another province, then it will not follow the same rules. At the same time, all
provinces and territories are under the ultimate jurisdictioneoStipreme Court of Canada.

40 Fortunately, this case was thatRfv. Simmong1998] O.J. No. 1529immonk whose Court of Appeal decision

was rendered in 1991, making it clear that Crown policies -@ustody informants had not yet been developed.
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cases (consolidated from 365 dupl ielded70es) . The
unique cases, of which 25 were selected to form the original data set. All other search terms

“

showed cases that al so appe aaxcemforsixcaseshTdhe “ j ai | h

“icnust ody i nformant?” s e a hofitwvhich wecellatedezctudetd aso new c
they did not meet thecusso®dyel adwoironercr isteanicé
case that did not meet the selection criteria
cases, one of whichR( v. Warer) met the case selection criteria to be included in the data set.

Two additional case®. v. GrayandR. v. Simmonsyere found for a total of 28 casas/Vhen

“

avail abl e, Lexi sNexis has a case hiwsatingry” | i
to the case. For every case that the relevant search term was found and determined to fit the strict
inncustody informant definition the rest of the
helped to provide a more thorough understanding ofdke, and at times provided additional
information on the ircustody informant witness.

For each search term, every unique case was reviewed to see where and how the search
term arose in the legal decision. Seventeen cases were excluded because jailhouse informants
were not used. In these cases, withesses were either police or confidéarhadiris, an
accomplice, ceaccused, or an unsavoury witness for other reasons. Seven cases were excluded
because the cases involved civil litigation, extradition hearings or custody appeals and no
information on the criminal trials were available. Twdloé 10 cases were criminal preliminary
hearings; they were excluded because the Cinliny on incustody informants is different for
preliminary hearings and the evidence standards are loweintbeminal trials. Eight cases
were excluded because tieem was used in passing, by either referencing case law that

41 In written judicial decisions, a section of the decision includes a discussion on relevant case lawoglaing
ruling. It was in those sections of decisions already included in the data set that the two cases were found.
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discussed jailhouse informants or used jailhouse informants as an example. In one of the eight
casesONCA simply stated that no jailhouse informants testified. Finally, the caRewfKing,
[2019] OJ No 377, was excluded from the official data set because it related to the perjury charge
of an incustody informant, rather than a case where one wabusevas later reviewed for
other purposes
3.3Content Analysis

A qualitative content aalysis was chosen as a research technique because its principles
are consistent with the under lconceptugpframesverki mpt i on
of social constructionisnT.he research project incorporated some numerical techniques, such as
comparisons and percentages to examine the total number of cases, the judicial decisions made at
the trial level, the number of successful and unsuccessful appeals and the groundsl of appe
sought.The research needed to considemerical comparisonseforeundertaking any
qualitative analysis to provide a general basis for the trends and patterns that would be discussed
in the analysisOther social constructionist endeavours have faimilar approaches to be quite
useful in uncovering patterns, meanings, themes and processes underlying the texts of a research
study (Best, 2013; Burman, 2010). Content analysis is a-fagtited unobtrusive approach to
systemically code and analyzequdal at i ve data to uncover a text’
content (Bernard & Ryan, 2010; van den Hoonaard, 2014, p. 121). Where manifest content
reviews the “words, phrases, and i mages” that
content is thénterpretation of their patterns (Schulenberg, 2016, p. 239). Paying attention to

both manifest and latent content allows the researcher to review parts of the data that are

42 This case relates to the perjury conviction of Mr. Albert King. Mr. King testified as-ansitody informant at a
preliminary hearinghat occurred in August 2016. This case was reviewed because Mr. King was alenistodly
informant for theBrookscase, which is included in the data set. It also seems to be the first recorded perjury
conviction of an ircustody informant in Ontariayhich makes the case particularly important for analysis.
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immediately observable, while also uncovering implicit meanings embedded wighitata. The
analysis provides a basis for considering the underlying symbolism and structural meanings of
patterns and trends embedded within the physical data.

A qualitative approach to content analysis allows the resedclemphasize language
and rtetoric, by identifying themes found in the data (Bellotti, 2015). In particular, it provides a
basis for analyzinfow the (legal) text communicates social constructions (Burman, 2010).
Content analyses can be used to critically examine the constructngerpretations of
interactions operating and competing within the criminal justice systdust as media studies
using social constructionism review how language is used to negotiate societal norms and beliefs
(Burman, 2010), legal rhetoric can be&ses undergoing a similar process whereby legal
professionals operating within the criminal justice system use specific language to communicate
their codes, norms and values.

Content analysiallows for both inductive and deductigpproacks in which oding
categoriexanemerge from the data itsdlfit may also beredetermined by the researcher
(Schulenberg, 2016].his research project began using an inductive approach, however after
certain concepts emerged and a conceptual framework was selatgeldctive approach was
used to code the dat@oding is the systematic process of sorting and labelling specific words,
terms, and concept s Thacoding procesaltegan itbadgemrerall | vy, 20
reading of all judicial decisions availabl®im each case; any reference to theustody
informer was highlighted. After the first reading, a coding sheet was created to maintain the case
citation with a summary of the case, the type of judicial decision, the relevant dates, the trial and
appeal @cisions, grounds of appeal and comments about evidence used in the case. The second

43 As mentioned in Chapter Two: Theoretical Framework, this research project conceptualizes the legal system as a
sphere or domain of influence. Its actors, legal professionals, operate withon#tmmts of the legal system.
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reading was used to confirm the relevance of the highlighted portions and each section was then
transferred to a second coding sheet that divided the highlighted pantonsdicial

commentary regardingthe-cmu st ody i nf ormer’ s evidence, judi
of the case law or legislation relating to informant testimony, statements regarding other

evidence adduced at trial and any mention of attemmsdiade or limit the use of {oustody

informant evidence. Themes and patterns were colour coded to gain a more thorough

understanding of how the justices were definingustody informants. This was done by

assessing the | usthieca'nd otramaentdrs pori tdreanyceael. dfor

commentary, stemming from negative comments elg.e i nf or mant has fa ge
di shomédotuto) he i nformant’s character was unde
comments (e.g.theinfoomat has “really turned her | ife aro

The information from the second table was used to create a third coding sheet relating to
the jailhouse informants, the patterns that arose in judicial discussions about the informant
guidedthis coding sheet. The codes included the name and age of the informant, history of the
informant (subcategorized by criminal history, informing history, psychiatric history, and
substance abuse history), the benefits sought, offered and receivedstms @avided for
informing, the timedapsedbeforeproviding the information to the police and the nature of the
i nformant’ s r el at iThesesohd cpdingwsheaeihis therrevieveed againste d .
review trends and insights and make links betwtée casedt was during this process that the
researcher realized that accomplice evidence was being used in cases whstedy informers
were also being used. This prompted a final reading of all cases to investigate the use of
accomplice evidenceirther and to confirm the patterns and themes identified during the coding

process.
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Following the rigorous coding process, the data, written judicial decisions, were
separated into two period$iose occurring prior to jailhouse informants being deemed a
potential cause of wrongful convictioasd those following this period@he first era occurred
beforeNovember 13, 1997; this tineriod was selected because the Crown Policy Manual in
Ontario did not have codified guidelines governing the use-cfigtdy informers as witnesses
at trial before the 1997 date. Thus, cases that had trial decisions listed up until 1997 would not
have been affected by official Crown policies. This era will be referred RoeaBolicy Section;
15 cases selected for tlsgudy make up this first eraThe second era is from 1997 to 2017,
which corresponds to when the Crown Policy Manual for Ontario effectively enforced a strategy
that restricted the use of-gustody informantss The era between 1997 and 2017 will besrefd
to as thdPostPolicy Sectiorand includes 13 cases.

There were two updates to the CroRalicy on in-custody informants that occurred in
thePostPolicy Sectiorthat bare mentionindn 1999, the Attorney General of Ontario
implemented the ICIC teewriew the proposed evidence and history of informers giving evidence
prior to testifyi ng ssBdcausemo cases irtitfat eifwere Redpor t , 2
between the creation of the CroWwalicy in 1997 and the implementation of the ICIC in 299
there was no reason to believe ttheg would limit the impact of the findingtn 200, the
Crown Policy Manual created an Informer Registry to keep track of ICIC decisions and maintain

information on informants for trial proceedingsThe introdudbn of the Registry did not alter

441n one of these caseR, v. Babinski[2005] O.J. No. 1388abinskil],t he def endant’'s third tri
following the creation of the Crown policy on-austody informants. This case was still included inRhePolicy

Sectionbecause the third trial did not see the use of a jailhouse informant and therefore wasutietdcaspart of

the data analysis.

45 SeeAppendix Aor a copy of the 1997 Crown Policy Manual orcimstody informants.

464The 1 CIC was created in June 1998 but did not official
2005).

47 SeeAppendix Bfor a copy of the 2005 Crown Policy Manual orcimstody informants. The Crown policy was

written in 2005 and brought into force March 2006.
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the Crown’s mandate on jailhouse informants,
proposed informantg However, the 2000l i cy went i nto more detail
attention to how miscarriages ofstice can occur when jailhouse informants falsely incriminate
accused personsBecause the data suggest that there are no demonstrable differences between

the cases tried between the introduction ofRblcy and the expansion of ti®licy, this isnot

considered to have affected how jailhouse informants are employed.

48 There is reason to believe that the ICIC always maintained a registry internally, but3hé&tdate codified

that this registry would now be made accessible to Cro
49 See Chapter Three: Methodology for a review of the pertinent changes to the Crown Policy Manual from 2005.

so Initially, the dak were separated between-p897, 1997 to 2005, and 2006 to 2017 to account for the change in

Crown policy in 2005. Although the data are an estimate, there were limited changes observed in the coding patterns

between 1997 and 2005 and 2006 and 2017uéls, she data were combined to form a-podicy and a pospolicy
analysis.

6C



CHAPTER FOUR: RESULTS AND ANALYSIS

To answer the research question posed in Chapter Three: Methodolo@)y gcéntent
analysis using a social constructiorfirsimework was conducted for this study of 28 Ontario
criminal court cases involving4oustody informant evidence.This section will review the
major findings of this research project, while also highlighting smaller areas of contention.
Specifically, tle majority of this analysis will present findings relatively consistent with
academic knowledge regardingaaostody informers. Although this research is consistent with
traditional academic studies about this type of evidence and wrongful convictiodatdhe
this study cannot draw any conclusions about miscarriages of justice.
4.1 GeneralCase Demographics

The date the offence was committed was available in 21 unique cases, with crimes
occurring as early as May 1987, spanning to July 20TBe verdct or sentencing date was also
available in 21 cases, ranging from June 28, 189dune 22, 2017. Of the 28 cases, 15 verdicts
were rendereteforeNovember 1997, 13 were decided between 1998 and 2017. These cases
span over 40 defendants/appellants ahithustody informantsz An additional seven
accomplices testified against their wodlld codefendants. In only two of these mattésy.
ChenierandR. v. Baltrusaitiswerecivil actions brought forth in direct response to the criminal

proceedings4 The remainder of the more significant findings will be discussed below.

51 Given that this was a qualitative content analysis, the findings presented in this chapter are not intended to be
statements asserting statistical significance.

52 While there was no discernible beginning time penat, se for the prepolicy era 19875 used as an estimated
marker of the beginning of there-Policy SectionThe earliest recorded crime where the use of jailhouse informants
was mentioned in the decision was in May of 1987, so 1987 was chosen as the approximate starting date.

531N R. v. Wiite, [2014] O.J. No. 273Whitd one of the ceaccused was tried separately as a youth and therefore
was not included in the offender count.

s4 While interesting the civil matters are not relevant for the purposes of this thesis.
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The comparative analysis revealed three patterns in the use of jailhouse informant
evidence in Ontario criminal courts, as evidenced through reported decisionsdesitieated
time-period. The first part of the analysis will review how the data conform to what has been
found in the literature regarding-gustody informers, including reference to the types of cases
where such evidence is most commonly used and thiastias amonginformants themselves.

The second part of the analysis will review some changes in how legal actors are using jailhouse
informant evidence. Specifically, data in thRestPolicy Sectiorshows that judges are more

likely to make the connectn between ircustody informers and wrongful convictions, whereas
beforethe development of policy there does not seem to be a recognition of this relationship. The
final section of the analysis will review a new finding in relatiothi cases that use-custody
informants,concerninghe emerging role of accomplice testimony.

Overall, the literature portrays a specific image of jailhouse infornthat$iighlightshe
problems often associated with their uBke literature often describesc¢ustody informants as
unreliable witnessedting their criminal past, their histories of informing on other criminalized
individuals and the belief that they amotivated byself-interest (Botting, 2010; Dodds, 2008).
Furthermore, the possibility of inducementg(ethe fact that informants gain a benefit for
providing testimony about a given defendant) is frequently cited as being the motivating factor
for jailhouse informats to provide evidence of an alleged confession (Campbell, 2018). While
the data were unable to reveal the exact motivations of the jailhouse informants in the majority of
cases, some examples illustrate that the courts at times would highlight quéstioatations:

“ehis motivation for telling the authorit
cooperating with them throughout was a product of his own self

interest (R. v. Baltrusaitis[2002] O.J. No. 464Baltrusaitis1], para

41).
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“Blackwood was a jdilouse informant with an established history of
dishonesty and a clear motive to’lidR.(v. McFarlang[2012] O.J. No.
2374 McFarlanel], para. 2).

“Itis clear Mr. K's motivation at the outset was to obtain an advantage
for himself in exchange foproviding evidence against J.F. More
particularly, he did not want to do any further jail time for charges
pending against hitn R.(v. J.F,[2017] OJ. No. 2653J.F ], para 34).

Their comments seem to echo concerns brought forth by scholars-thistacdly informants are
often motivated by selhterest (Campbell, 2018; Dufraimont, 2008pwever, there were some

instances where judges stated that despite the seemingly questimaaivhtions of the in

custody informer, the evidence presented was

motivations were not as relevant. For example, in the caRewfRodnej2016] O.J. No 6593
[Rodney, the informant, Joseph Mariano had origipall t aken notes of the
conversations in the hopes of providing the information to the police in exchange for leniency.
Mr. Mariano was released from custody, the notes were retrieved from authorities, and he

received a subpoena compelling hintdstify at the trial oRodneyand his ceaccused. While

thejudge ilRodne\d i scussed numerous reasons why Mr .

approached with caution, the judge acknowledged that it would be next to impossible for Mr.
Mariano to have receidgethe information from anyone but the accused due to the nature of the
evidence provided.

The data also revealed the criminal history of jailhouse informants in most of the cases
reviewed for this analysis. In 21 of the studied case€tuets made spefit reference to the in

custody i nf or ma ssMdstcommonilynth€ouatd refdrredsa their cyiminal

55 R. v. Gray[1991]0.J. No. 1084Gray]; R. v. Wells[2001] O.J. No. 81Wellg; R. v. Brooks|1998] O.J. No.
3913 Brookg; R. v. Babinski44 O.R. (3d) 695 [1999] O.J. No. 14®apinski3]; R. v. Warner[1994] O.J. No.
2658[Warnel; R. v. Stark[2000] O.J. No, 14069tarK; R. v. Dhillon,[2002] O.J. No. 27750hillon]; R. v.
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hi story as bei ng stanadkparecalaly wade not@af when histarigst h y ”
i ncluded cr i merfourteén infodants ih b3rcases thad been an informant in
some capacitprior to testifying at the current triaseven of the 14 informants also attempted
to receive benefits in exchange for their informatiomhe following are some examples:

Aefearful that he would be dhammered6 on
because of their nature and his prior record, Doe dshis lawyer to

speak to the Crown with a view to obtaining a reduction in sentence in

exchange for informatian(Baltrusaitis1, para. 43

Al't was the evidence of Detective Sergean
spoke to Mr. X in response to a requegtanother inmate, D.F. Mr. X

wanted to be released from custody on charges he faced in Peel Region,

as well from an [text deleted by LexisNexis Canada]. Mr. X also wanted

to be sent to OCI for a tr(Rat ment progr a
Fatima,[2006]O.J. No. 3634Hfatima 3, para. 19.

Of the informants that sought out some sort of benefit in exchange for their information, eight
received such benefits Benefits included: early release from custedwithdrawal of pending
charges transfers to different institutiorss,conjugal visits with their significant othex,

moneyss and entry into the Witness Protection Progeam.

Baltrusaitis,[1996] O.J. No. 1697Haltrusaitis2]; R. v. Tavenorf2001] OJ No. 207Tavenot; R. v. Trudel]2004]
0.J. No. 248Trudel; R. v. Snowj2004] O.J. No. 43099now; R. v. Simmon$1998] O.J. No. 1523immonk R.
v. Mallory,[2007] O.J. No. 236Nlallory 1]; R. v. Campbell[2005] OJ No. 4669¢ampbel]; R. v. Baptiste[2000]
0OJ No 1639Baptistel]; Dell; Fatima2; R. v. Bailey[2016] O.J. No. 3508Haile}]; RodneyJ.F; R. v. Chenier,
[2001] O.J. No. 1279Ghenier3].

56 J.F.; Warner, Mallory 1; Rodney Snow; TrudelTavenor R. v. Abbey{2009] O.J. No. 353fAbbey?]; Dhillon;
Baltrusaitis2; R. v. Chenier[2006] O.J. No, 489Chenier2]; Fatima?2.

s57J.F.; R. v. McFarlane[2006] O.J. No. 4859\ cFarlane?2]; Fatima2; Campbeli SimmonsBaltrusaitis1;
Dhillon; Stark Babinski3; Tavenor Rodney.

sg Fatima2, R. v. Baptiste[2000] O.J. No 1641Raptiste3], Mallory 1; SimmonsR. v. Pilgrim,[1997] O.J.No.
6070 Pilgrim 2]; Snow Tavenor Dhillon; Stark Babinski3; Brooks Gray; McFarlane2.

59 This number is not definitive as it is possible that informants in other cases received a benefit, but it was not
referred to by the courts in the written deois.

60 R. v. McInnis[1999] O.J. No. 1353\IcInnig]; Wells Stark Mallory 1; Trudet Babinski3; Baltrusaitis2; R. v.
Baptiste [2000] O.J. No. 1642Haptiste4].

61 Wells Babinski3; Stark.

62 Stark.

63 Mclnnis.

64 Mclnnis.

65 Baltrusaitis2; Mallory 1.

66 Babinski3; Trudel, Mallory 1; Baptiste4.
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Table 1 illustrates that it was more likely that these witnesses would have a history of
being some type ohformant and receive benefits in exchange for their testimony iRrtae
Policy era when compared to iBostPolicy counterpartEven though in th@ostPolicy era it
was less likely that informants would receive benefits, throughout the period undemsixed
often than not informants did not it receive inducements in exchange for their testirhenyse
of informants who have i@putation fordishonestyr remained relatively consistent throughout
the period of study.

Table 1. Comparisons Among Informant History and Benefits, by Era

Era Informing history | Reputation for dishonesty | Benefits received
Pre-Policy 83% 43% 75%
PostPolicy 17% 57% 25%

Oneway to understand these changes over teng, (ore and posfpolicy informants continue to
have histories of dishonesty, but are less likely to receive benefits for testimony at this juncture)
is by considering the process through which Crown Attornaystimplement and employ the

new policy. During this process, prosecutors must interpret the policy and negotiate its meaning
in practice, which leads to an interaction between the policy and those tasked with executing its
purpose. It seems that througiistprocess, prosecutors have effectively defined what they
perceived to be the issues associated witustody informers. As evident by the reduction in

the use of informers with a history of informing, the data suggest that even though the Policy
doesnot prevent the use of informants with histories of informing, it seems that their use has

been removed.

67 Reputation for dishonesty was operationalized to include those individuals with criminal histories for crimes of
dishonesty (e.g. fraud convictions) or those believed to have
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4.3In-Custody Informers as Unsavoury Witnesses

Canadian literature has widely focused on the use ofétr@vecwarning for curtailing
the problems associated with jailhouse informant evidebaepbell, 2018; Skurka, 20D2As
discussed in Chapter TwoVatroveowarning is required when a witnessthvan unsavoury
character and/or background testifies at a trial. In her M.A. tHgsshley (2017) found that
51% of Appellate decisions reviewed made reference to a deficiency\etioweccaution
provided at the trial level. In this study, 45% (X28) of the appellate decisions raised concerns
about thevetroveowvarning provided by the trial judge in relation to evidence of an unsavoury
witness as one of the grounds of appeal.

TheVetroveccaution is considered to be a proper evidentiary safelgagainst the
inappropriate acceptance of discreditable or unreliabteigtody informant testimony
(Dufraimont, 2008)Many cases have been appealed based on problems wiletitovec
warning suggestg thatappellatecourts accept that tnustody informants can be unreliable and
may lack credibility. Even though the trial judge may not have provided an ad&tpiateec
warning to the jury, the fact that one was giveer, se implies that the evidence of-gustody
informants is considered to require special scrutiny ifPthstPolicy era. Some academics argue
thatVetroveovarnings may actually be courderoductive and boosts the perceived credibility
and reliability of problematic evidence (Roach, 2007; Skurka, R@E2n though judges are
framingjailhouse informants as potentially suspect through the employm#fetiaivec
warnings, it may be that their definitions are not properly understood by the jury. This

discrepancy may be a possible explanation for tharoeed use of ircustody informers because

68 Dhillon; Wells Brooks; BabinskR; Baltrusaitis1; Simmons; Trudel; Babinsi; Mallory 1; Campbell; Chenier
2; McFarlanel,; Bailey.
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even though their evidence may be connected to wrongful convictions, that relationship is not

communicated to the jury directly.

In two cases the trial judge had neglected to provideteoveccaution to the juryabout
the informant evidence and the Court of Appeal for Ontario found that in both cases the trial
judge ought to have warned the jury about Ih the remaining 11 cas&®trovecwvarnings
were provided, but considered to be inadequate in some wag lappellant. In several cases in
thePre-Policy SectiorONCA discussed the deficiencies relating to\e¢rovecwarning
provided by the trial judge. The following are some examples:

AThis is one of t h ¥etroveawamingcwaas es i n  whi ct
mandatoy {Simmonspara. 1).

Aln some cases the failure to draw a jur)
could support an unsavoury witness's testimony may not be a serious

error. In this case, however, where the witness's testimony, if accepted,

could amount tomportant circumstantial evidence, it seems to us that

fairness to the prosecution required that the trial judge draw to the

attention of the jury O6by way of il lustre
which they may draw upon as confirmation ofthe t ness' s evi denced.
In the particular circumstances of this case it is our opinion that the

failure to do so c@absgki2,p.d¥0)ed an error in

Aln the present case, It was entirely ap
give aVetroveowarning and to suggest to the jury that, in the absence

of corroborating evidence, they should be reluctant to accept the

evidence of Fergusoiihe trial judge should then point out some, if not

al |, of the potent i (8arheypara.éX)r obor ati ve evi

In thePostPolicy Sectiorfor this researckhere were no appeals that suggested that the
trial judge hadhotprovided some sort dfetroveccaution to the jury about the-gustody

i nformant’' s evi HostRdiagy Sectiont was found that judges, inlabsence of

69 Wells; Brooks.
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the jury (duringvoir dire), made comments about their intention to warn the jury, using

Vetrove¢ about the evidena® the incustody informanto The following are some examples of

the comments made by trial judges where the jury was not present:
AThe currency in which Mr. X trades is d
substantial and richly detailed history of dishonestywitness whose
evidence, if given at trial, would attractetroveacc a u t (Faiimaz,
para 288).
ABl ackwood is a person of di sreputabl e
informant and has a criminal past. There will obviously have to be a
strong Vetrovec warning (Mdrarlanennecti on wi t
2, para42).
AThe evidence of kéd, .subjg¢BSth thevuslal be admit

warnings to the jury with respect to the frailties inherent in the evidence
of jail house i(Baftistad,meas58)wi t nesseso

These comments show that judgesfeamingin-custody informants as unsavoury witnesses in
thePostPolicy SectionBy contrast, no such comments were found inRreePolicy Sectiorby
judges, absent the jury. None of the cases ifPtstPolicy Sectiorcontained comments by

ONCA about the laclof aVetroveowarning, whereas in tHere-Policy Sectiorthere was
commentary, similar to the examples above, that suggest no cautions were provided. Although
inferences about the differences between judicial warnings iRrta@ndPostPolicy Sections
cannot be directly made, the examples from both sections demonstrate that the employment of
theVetroveccaution towards jailhouse informants may be different in the two eras. Specifically,
the comments by judges in tRestPolicy Sectiorsuggest a greaterillingness to provide the

jury with Vetrovednstructions relating to the use they can make of theins t ody i nf or mer

70 Sometimes during a criminal trial, a legal issue will arise that requires the judge to make a decision as to how the

trial should proceed. Commonly referred to a®ia dire, judges are asked by the lawyers representing either party
tomakearulingabau a pi ece of evidence or a | egal procedure in
prevent or limit certain evidence from going to the jury. The decision will not be heard by the jury, but the results

will be shared with the Crown and the defenc
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evidence. While the requirements as to what constitutes a fair and Weip@recvarning has
changed slightly over the years undardy, the data demonstrate that trial judges are more likely
to provide juries with cautions about the pot
evidence in th&ostPolicy era71
The tendency of trial judges to bring extr
is a byproduct of a common law understanding that withnesses who have something to gain by
providing evidence against another individual should be approachedautibrc However, in
the case oR. v. BrooksOQNCA provides a seemingly straightforward rationale for the use of
Vetroveawvarnings in relation to ktustody informant testimony:
AWhat wunder | i &¥arovechaeningig teedconteonrthata
without it a jury may not appreciate how unreliable jailhouse informant
evidence can be. Without an appropriate caution jurors may be far too
willing to accept the testimony of Jailhc
(Brooks,para. 118).
While the Supreme Court@fanada (“SCC”) wultimately overt

comment suggests that concerns overtteinst ody i nf ormant’s reliabil
issuing of the/etroveowarningz2 These discrepancies are particularly interesting, given that

only two ofthree factors commonly associated with reliability concerns seem to have changed in
thePostPolicy Sectiotrs but the use ofetroveccautions in jailhouse informant cases have

increased, despite no recent case law requirement to provide such warhihgss@me time,

one other change has occurred inRlostPolicy erathat seems to be the most likely cause of the

increasing use dfetroveovarnings by trial judges. There appears to be a greater acceptance by

71 See Chapter One: Review of the Literature for a review of the developmenigttbgeccaution as it pertains

to in-custody informant evidence.

2For more on the Supr e m8rodkysaerChapterfOneCRevievdfdhe kiteratw | i ngs i n
73 These three factors are not the only factors that determine the reliability of an unsavoury witness. They are being
considered here because they were the most common factors found in the data set.
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judges that reliance on jailhouse informsegtimony is more clearly associated with wrongful
convictions. This relationship betweenduastody informers and wrongful convictions seems to
be a potential source for the continual and increasing use Uetheveccaution. While the
common law stiplates that the testimony of witnesses of unsavoury character or those with
criminal pastsnaywarrant avetroveccaution from the trial judge to the jury, in cases where in
custody informants testify, it seems that these warnings have become virtuallifautsidn
Ontario criminal courts.

While none of the cases in this study resulted in the wrongful convictidarand
exoneration of an accused persensommentary of the judges at both the trial and appellate
levels suggest that the legal system has accepted that in some circumstances, jailhouse informant
testimony can cause wrongful convictions. Because the literature on jailhouse informants widely
revdves around their connection with wrongful convictions (Campbell 2018; Genua, 2006), it is
no wonder that the Courts, in this modern era, would also make this connection. However, the
relationship between inustody informants and wrongful convictions wed always apparent,
and prior to the introduction of CrovRolicy this connection was not recognized. This is based
on the fact that no cases in tRee-Policy Sectore ven menti oned the words
conviction’ or ‘ mi s c aerfacus afghs sty was an ghe relatienship Al t h
between ircustody informant evidence and the development of Ciealicy relating to their
use in Ontario, it became clear from the data that the conclusions and cautions from two

Commissions of Inquiry arourtdvo infamous wrongful convictions (that of Guy Paul Morin in

74 At this point in time, there is no public recorflamy of these cases formally being considered wrongful

convictions and ONCA have not exonerated any of the accused based on these convictions. Due to the length of
time it can take for wrongful convictions to be recognized, it is not impossible thatialgsbme of these

convictions may be found to be erroneous.
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1998 and Thomas Sophonow in 2001) were important considerations for judges when discussing
in-custody informant evidence Specifically, in46% ofcases in the years following the
implementatio of CrownPolicy, judges discussed thequiresfindings regarding the role of

jailhouse informants in wrongful convictionsln the following exampl®©NCA assessed the

jail house informant’'s evidence in |ight of Ka
Al ndeed, the Commissioner doubted the s
i nfor mer , concluding at p. 604 of his Re

informers wish to benefit for their contemplated participation as

witnesses for the prosecnidnsaen. 6 Bal ogh' s
further placed in doubt by his admission that he had previously

approached the police several times with information implicating other

accused charged with murder. However, before this trial he had never

been cal | éBdookspmaratl@st i f yo

In another case, the Court of Appeal reviewed the evidence of a jailhouse informant in relation to
the comments made by Justice Cory in the Commission of Inquiry examining the wrongful
conviction of Thomas Sophonow:

First, the warning about # possibility of Doe learning information

from other sources should have been framed as a direction from the

trial judge and not simply as a submissic
Second, the trial judge should have warned the jury, by way of

direction, of the pssibility that Doe received innocent information from

the appellant and converted it into inculpatory information. To my

mind, this is one of the great dangers associated with the testimony of

jailhouse informants and in cases where it conceivably exisgury

should be alerted to it and told to proceed with extreme caution. (For

an insightful and comprehensive discussion of the many dangers

associated with the testimony of jailhouse informants, see The

Honour abl e Peter Cor y, ardinR Ehpnuas t on the |1
Sophonowé (20#9)1l¢g, at pp. 63

75 Kaufman, F. (1998)Commission on the proceedings involving Guy Paul MdERrecutive Summary and
Recommendations) Toronto, ON: Ontario Ministry of the Attorney General

Cory, P. (2001)The inquiry regarding Thomas Sophondihe investigation, prosecution and consideration of
entitlement to compensatid¢Rull Report). Winnipeg, MB: Manitoba Justice.

76 R. v. Chenier[2001] O.J. No. 4708¢henier4]; Baltrusaitis1; R. v.Baptiste [2000] O.J. No. 528Haptiste5]; R.

v. Mallory,[2000] O.J. No. 954Nlallory 2]; Brooks R. v. Baksh[2015] O.J. No. 7154HaksH.
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This case illustrates the point. By way of example, Doe testified that the
appellant told him that he disposed of a gun before the police searched
his camper. Manifestly, that statement, if made by the appeilas

highly incriminating. But what if the appellantsaidtoDoét he pol i ce
wrongly believe that | got rid of the murder weapon before they
searched my camper?06 How easy it would bt

the inculpatory statement attributed teetappellant...
Another example arises from Doe's testimony about the appellant's plan
to implicate Elizabeth McBean as the killer. Suppose the appellant told
Doe that there was ample evidence implicating Ms. McBean as the
killer and that he planned to nelon that evidence as his primary line
of defence. Again, how simple for Doe to twist that into the inculpatory
versionattributed to the appellar(Baltrusaitis1, paras 658).
In both of these examples, the Court of Appeal did not explicitly discumsgiul convictions,
however in referring to the Commissions, the appellate courts implied tharéhalive to the
possible connection between miscarriages of justice aodsitody informant evidenci the
following trial decisions, judicial commentsirror appellate court concerns, while more directly
focusing on the connection between jailhouse informants and wrongful convictions:
AThe history of jailhouse informants pro
to wrongful convictions has caused courts to takéra efforts to
scrutinize evidence from witnesses who r
(Baksh para. 4).
AThe dangers associated with relying on
informant are welknown and all too real. Numerous wrongful
convictions have res@tl from alleged confessions reported by
jailhouse informantg stories which seemed compelling, but which
were |l ater provenWF,pard3d). compl et ely fal sec
These comments by trial judges suggest that issues raised by appellate courts abogetise d
associated with wtustody informants have been adopted to a certain extent at the trial level as
well. It would be inappropriate to postulate that the connection betwerrstiady informant
evidence and wrongful convictions are the only reasonsjwdyges are wary of accepting their

evidence. The data show that cases using jailhouse informants continue to be based mostly on

circumstantial evidence and the informants themselves continue to have a reputation for
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dishonestly. However, the comments mé&y the judges throughout the study demonstrate
different levels ofippreciation fothe frailties associated with-gustody informant testimony,
particularly as it relates to the reliability of evidence andwegoveccaution.This may be a
result of the informant’'s testimony, which de
to be reliable in a specific case.

If we consider only the increase in judicial commentary regardiogistody informants
in relation to wrogful convictionsthe data show that jailhouse informants have been redefined
in thePostPolicy Sectiorto be considered part of thesocial problenof wrongful convictions.
While CrownPolicy, specifically in 208, acknowledges this connection, Paicy only relates
to prosecutors, and not judges. One implication is that not only have Crown Attorneys changed
how they engage with these types of cases, but so have judges. This increase in cautions through
Vetroveavarnings on the part of the judiciary ynlae a result of higiprofile wrongful
convictions and subsequent Commissions of InqUing findings ofpublic Commissions may
havereorienedhow the legal system understandsustody informants as they relate to
wrongful convictions. Specifically, ghwrongful convictions an@ommissions provided a new
way of thinking about jailhouse informants, altering the ways in which these informants are
defined legally. Judges then are reproducing this definition through their written decisions, which
continue b recognize the relationship betweercustody informers and wrongful convictions as
a social problemit also may be, in part, a product of the Innocence Movement, as it has
frequently cited jailhouse informants as being a potential cause of the sobiainp of wrongful
convictions. While judges are shown to be increasingly likely to discuss the potential problems
associated with jailhouse informants and wrongful convictions, the data do not suggest that

wrongful convictions from ircustody informers hae occurred over this time period. While it is
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beyond this research project to postulate the reasons for this, it is possible that the
implementation of the Crown Policy and awareness of judges about the problems associated with
this type of evidence hastad as a quasiefence against the improper acceptance of this type of
evidence in Ontario.
4.5 Cases that Use IrCustody Informer Evidence

The majority of the cases reviewed were for serious and violent crimes, however, the
nature of the evidence in rsioof the cases was largely circumstantial. In the 28 cases the crimes
included first and secorndegree murder, robbery, sexual assault with a weapon, conspiracy to
commit murder, possession of explosives with intent to cause death or harm, unlawful
dischaging of a firearm and mischief under $5000. Only two cases did not include the offence of
homicide with the other chargesThroughout the period of study, firdegree murder was the
most common offence, found in 20 cases, followed by sedegdee murder in five cases. In
total, 93% of cases involved homicide, with only two cases proceeding witistody
informants for otler crimes (Tabl®).7s In both thePre-Policy andPostPolicy Sectionsonly
one case was tried that did not include a charge of homicide (Zjable

Table 2: Cases and Crimes, by Era&

Homicide | Other Total cases | Percentage of
charges | per era caseger era
Pre-Policy 14 1 15 54%
PostPolicy 12 1 13 46%
TOTAL cases, by conviction 26 2 28 100%
Percentage of cases, by convictio] 93% 7% 100% -

77R. v. Pelland1997] O.J. No. 153%elland (the accused was convicted of three counts of sexual assault with a
weapon and one count of robberfgpdney(the accused were convicted of discharging a firearm and mischief under
$5000).

78 In this instance, homicide refers to fidtgree murder, senddegree murder, or manslaughter.

79 Percentages are rounded to the nearest whole number.
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Among the cases from both eras, nine mention that the crimes were connected to
organizedcriminal groups or were related to some sort of drug entergpri@ee way of
understanding this finding is by considering the potential difficulties associated with
investigating crimes connected to criminal and drug organizations. The literature resdbaiz
particularly in Ontario, informants have been consistently relied upon indaaie efforts to
curtail organized crime groups (Sherrin, 199%hile traditionally scholars tend to associate
informant testimony with organized crime and drug stigations (Natapoff, 2009; Zimmerman,
1994), recent research demonstrates thatigtody informants are most frequently used in
homicide cases (Beshley, 2017). Consistent with the literature, the data suggestuktidg
informants usually testify wer specific conditions for serious and violent crimes. The data also
show that informants are often seen in cases where gaining access to relevant evidence may be
more difficult due to the traditional closed nature of criminal organizations. It seentisehat
introduction of CrowrPolicy has not altered the types of cases that rely -@ustody informers.
This may be because the seriousness of these cases force prosecutors to consider the public and
media perceptions on these types of crimes. The Crowrudapecifically encourages
prosecutors to consider whether calling an in
continued seriousness of the cases suggest that this may have always been an important
consideratiorfor counsel. Overtime, it appeathat Crown counsel tend to only use the evidence
of jailhouse informants in extraordinary circumstances; as such, these witnesses are not a part of

the “nor mal a d mas accanplicesevidercaronae fvas jn the earlyderglish

system.

go Gray; Baptistel; Trudel; Dhillon; Abbey2; RodneyMcFarlanel; R. v. Pilgrim,[1997] O.J. No. 607 2Hilgrim
1]; Mallory 1.
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In relation to the nature of the evidence presented at trial, the majority of cases were
predicated upon circumstantial evidence. The strength of the circumstantial evidence varied, in

only six cases the evidence against the accused, absent of the jailiooseimant ' s t est i m

was considered “ st sibaowgver, irosever casdése OntafoeCbum ofn g 7 .

Appeal( “ ONCAggci fically commented that the case \

only direct evidence coming from-tustody informatss2 The ways in which jailhouse

informant evidence was used to buttress other evidence in the majority of the cases reviewed in

this data is most eloquently summarized in this commentary by the trial judge in the case of

Rodney “ The Cr o wnhisfepenwimess idestificationgvidence, standing alone,

does not meet the requisite standard of proof. He relies on the testimony of a jailhouse informant

to enhance the i densgsification of the assailan
Given that the use of jailhouse informantgircumstantial cases remained stable over

the period of study, the introduction of policies orcustody informants has not appeared to

change thaatureof the evidence presented at these trials, suggesting their continued use in such

cases. This findingppears consistent with assertions from scholars that jailhouse informant

evidence tends to be used in cases where the evidence is weak or cases where a conviction based

on the available evidence may be more challenging to prove (Botting, 2010). Turis inises

guestions about the extent to which convictions in these cases are in facigsédgdly

reliable) and could possibly be contributing to wrongful convictions.

s1ln these instances, the judgeusedie t erms ‘strong’ or ‘overwhel ming’ to
not always clear how they reached such conclusioay; R. v. Babinski[1991] O.J. No. 1510Habinski2];

Tavenor Snow R. v. Baptiste[2003] O.J. No. 371{Baptiste2]; McFarlane2.

g2l n these cases the judge used the term ‘“entirely’ to
always clear how they reached such conclugiorv. Fatima[2006] O.J. No. 3632Hatima1]; Chenier2;

McFarlane2; Stark Mclnnis, Mallory 1; Baltrusaitis1.

s3 Rodneyat para. 1.
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The result of the Appeals in the data set also seem to confirm the as$ettion t
convictions from trials using jailhouse informants maydssreliablethan the average criminal
trial. On average overall, criminal appeals are successful in 34% of cases (Court of Appeal for
Ontario, 2013, p. 30). By contrast, the data show a 50% succeBseadrelicy Sectiorand a
46% success rate in tR®stPolicy Sectionwhere cases were appeatedhus, the data suggest
that cases where there have beeaustody informants are more likely than the average criminal
appeal to be successful. While numerous factors may have also contributed to this difference,
other than the use of jailhouse infom&vidence itself, these cases generally seem to contain
more problems than the average criminal trial. It is not only@NECA deems that some sort of
error of law occurred, but it is also that the error in law was significant enough to warrant a
reversal of the trial verdict. This does not necessarily mean that a miscarriage of justice occurred,
however it simply calls into question the reliability or safety of the conviction itself.

The nature of the crimes and the evidence presented at trial avergnionportant
factors guiding criminal trials. The crime that the accused is charged with will determine whether
the trial will proceed in front of a jury or a judge alone and the evidence ultimately makes up the
case against the accused. The contingedof jailhouse informants in serious and violent cases
that are widely predicated upon circumstantial evidence seems to suggest that it is used in cases
where the Crown may be under particular pressure to secure a conviction. Because the media
tend to foas reporting on sensationalized crimes, such as homicides, this may increase the
pressure on police and Crowns to investigate and lay charges qiNekap06ff, 2009; Raeder,

2007). This media pressure can continue during the trial proceedings, whenetine iGay feel

84 Though the success rate is lower in BustPolicy Section19 appeals occurred in tiRee-Policy Section,
whereas th@ostPolicy Sectioronly heard 11. Therefore, no direct comparison can be made to differ&mgate
andPostPolicy results for these data.
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considerable burden to ensure a conviction. Thus, forces outside of the legal system, such as the
media, can put pressure on the Crown to secure convictions and in response to such pressures
there may be more of a tendency to contemplatesbeof jailhouse informant evidence, in cases
where informants allege to have received information from the accused.

The framing of social constructions, such as jailhouse informants, can influence how
social problems, such as wrongful convictions, aldre@ssed in practic€onsidering the results
discussed above, it sesthat other evidence (not coming from thecumrstody informant) and
the alleged crimearenot part of thdramingof jailhouse informantas a potential cause of
wrongful convictionsRather, it is the informant thatsbeen effectively problematide
However, the way judges have framed the issues relatingcigsiody informers seem to
problematize their use generally as they relate to wrongful convictions, while at the same time
allowing for their use to continueReviewing comments raised by the judiciary in the data
reveal that at times judges have problematized the nature of the other evidence presented at trial
in these cases. The di scr ep atationg of btleetewiderca | ud g e
and the continued use of jailhouse informants in these circumstances is consistent with
Burstein’ s (1991) assertions that porhakigy deci
Burstein (1991) also states that case lawaadturally influence how others perceive social
phenomena,; thus, judicihmingof in-custody informers more effectively redefine the nature
of the problem but does not necessarily influence how informants are employed in practice.

_ v Inf I i : y

While the current study was not concerned with the demographicsco$iady

informersper se several patterns arose in the data as it relates to their evidence. In most of the

cases only one ioustody informant testified against the accused, however in some cases two or
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three jailhouse informants were called to testify. It was more likelyeRite-Policy Sectionto
see multiple ircustody informants testify, than in tRestPolicy Section In thePostPolicy
Section 15 informants testified over 13 cases88%6 of cases only one-tustody informant
testified (Table3). By contrast, in th€re-Policy Sectionpnly one jailhouse informant testified
in 66% of caseélable3).

Table 3: Percentageof In-Custody Informants Testifying, per Case

Era 1 Informant testifies per case | multiple informants testify
Pre-Policy 66% 33%
PostPolicy 85% 15%

Table 3 suggesthat even though Crown policy permits the use of multipleustody
informants at a given trial, most are likely to use only one jailhouse informant. While, the use of
multiple in-custody informants has not beempksitly reviewed by scholars there is a general
consensus that jailhouse informant confessions have a cumulative effect, and therefore, the jury
should not hear more than one alleged confession (Campbell, 2018; Cory, 2001).

Prior to the creation of Crow@uidelines regarding t#oustody informants, Crown
counsel exercised discretion on how mangusstody informants would be called at a given trial.
Updates to the policy have not precluded the Crown from calling multjgestody informants
(Campbell, 208), though the data indicates that this practice has become less popular in recent
years.Up until 1997, 21 informants were called in 15 cases, with as many as tHuesioay
informants being called in one case. After the implementation of the Crowaligesl 15 in

custody informants testified in 13 case3his indicates that even though in theory Crown

s5 In thePolicy era, onlyMallory 1 andChenier2, saw informant testimony from multiple-austody informants. In
each case two inforamts testified. Both cases were completed prior to 2001.
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Policy does not explicitly prevent prosecutors from calling multiple jailhouse informers as
witnesses, in practice the Crown has not exercised itsetitsn in this regard.

While the data demonstrate a reluctance to call multipteigtody informants in the
PostPolicy Sectionit seems that at the same time the Crown has now begun to place a greater
reliance on the testimony of accomplices in soases. In th€re-Policy Sectionthree
accomplices were called to testify in two cases. By contrast, irdbEPolicy Sectiorseven
accomplices have testified over four trials. Comparing the number of accomplicesigiady
informants over these two periods shows that prior to 1997 three accomplices and 21 jailhouse
informants testified over 15 cases, whereas after 1997 segzemplices and 15-oustody
informers gave evidence over 13 cases. Further, combining the accomplice testimony with the
in-custody informant testimony over the two time periods shows 24 unsavoury witnesses
testifying in 15 cases (p1E997) and 22 unsavouwitnesses over 13 cases (198J17). Thus,
even though there is a decrease in the overall use of jailhouse informant testimorBastthe
Policy era, as evidenced by the reduction in the number-cfistody informers called per case,
there is an inci@Ese in the use of accomplice evidence. Whereas iArtaPolicy era it seems
that multiple informers were called, it is now at times supplemented with accomplice evidence.
Further, combining accomplice and jailhouse informant evidence shows that thieused
cooperatingwitness evidence has remained relatively consistent over the period okstudy.

While the apparent increase in the use of accomplice testimony is not necessarily
problematic, recent experimental research indicates that cooperétegses have a strong
influence on juror conviction rates (Neuschatz et al., 2012). The research also shows that juries
tend to interpret accomplice andaanstody informant testimony in a similar manner (Neuschatz

g6 Cooperating witnesses refer to botkcimstody informants and accomplices who give testimony at trial. See
Chapter One: Review of the Literature.
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et al., 2008). While itustody informat s pr ovi de evi dence about an
committing a crime; accomplice testimony provides firahd knowledge of the crime and the
accused’s role in the commission of the offen
witnesses may be diffituto disprove because of the intimate nature of the testimony and may

even be more difficult if the other evidence in the case is circumstantiaiudiel ONCA

summarized the problem associated with the testimony of the accomplice Denis Gaudreault:

AGaudreault presented a special problem b
with the murders would enable him to provide details of the crime and

falsely implicate the accused in order to cover up his own involvement.

On his story, he was merely the driver, ammiting dupe who fully

realized what happened only after the fact, perhaps when he described

the events of the evening to Declpmeother witnessivho told him that

he had just participated in a "hit". Again, it was important that the jury

understandth such witnesses can have particul
(para. 80).

In this case, the judge recognized the special position Gaudreault was in, having insider
knowl edge of the crime. The judge also brough
crimeprovided a unique motive to fabricate evidence against the accused. The common law has
long recognized the dangers associated with accomplice testimony, and the data show that both
accomplice testimony and-gustody informant evidence is likely to yieddstrongvetrovec
warning from the judge. However, one of the differences now between accomplice testimony
and incustody informant evidence is that accomplice testimony does not go through the same
vetting process as jailhouse informant testimony.

The cacern with the increasing use of accomplice testimony in these cases is the
similarities between wtustody informer and accomplice evidence. This is not to say the
similarities with the witnesses themselves, but rather common critiguesastody infomer

evidence may also be true for accomplices. Under the British common law, accomplices were

81



viewed as potentially problematic because they had much to gain by exchanging information

about another accused person. Similar concerns arise out of the meistody informers, who

are believed to be motivated by their own -$eiérest. Accomplices, like jailhouse informants

are in unique positions where they are believed to have exclusive or difficult to retrieve

information against an accused person, switience is unlikely to come to the knowledge of

law enforcement in any other way. Their evidence may also be difficult to disprove and

compelling to the jury. The similarities between the two types of witnesses calls into question the

use of such evidenchowever it seems extremely radical to suggest that these witnesses should

be barred from testifying. In light of some positive commentary judges have made towards these

witnesses it seems that there is a place for such evidence in the current systesn.tRar

commonalities between the two witnesses ought to be considered in greater detail as the use of

accomplice evidence also increases in cases whestody informers are called to testify.
Theincreasing use of accomplice testimony in thesesoasg be understood as an

interaction between the Policy and prosecutors tasked with interpreting and executing its

guidelines. The data suggdsat Crown counsel are employing new strategies (se of

accomplice testimony) in response to Bodicy onthe use of ircustody informants, which

essentially had fettered their use. Accomplices testifying againshectised means that the

accomplice has already been convicted or plead guilty to a crime; which in some cases could

mean a guilty plea to a lemsoffence in exchange for testifying against theidetendantsz

While historically accomplice evidence was seen as problematic and warranted special

g7 For example, in the case Abbey?2, two of hisaccomplices plead guilty to lesser changes in exchange for their
testimony against Abbey.
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scrutinysgs current CrowrPolicy do not invite the same rigorous grel screening as is required
of in-custody informants.

If we consider that the cases that use jailhouse informant evidence are commonly
circumstantial cases, often involving organized crime groups, it may be difficult to build a strong
case against the accused. While in the pastigody informants may have come forward in
these types of cases, in thestPolicy Sectiorthe decrease in the receipt of benefits may mean
that informants are less likely to come forward. Instead, in order to bolster their cases against
accused persons, Crown Attorneys may place greater reliancedafiermants whoanprovide
missing piecesf the evidentiary puzzle. In the caseRofv.Abbey the defendant was accused of
killing an individual under the false understanding that the victim was a member of a rival gang.
In his first trial, Abbeywas acquitted, however he was ultimately cormdadf firstdegree
murder at his second trial. Though the actual conviction seems to have more to do with the
problematic testimony of an expert witness, the circumstances under whichAnwm bfe y 6 s
accomplices, Sams and Burton, testified against himigigithe benefits they were able to
receive in exchange for their testimony:

ASams and Burton did testify for the Cro
immunity from prosecution for numerous serious offences, many

arising from a police raid on the Malvern Gveknown as Project

| mpact é

As a result of Project Impact, Sams was charged with a lengthy list of

offences, including attempted murder, conspiracy to commit an

indictable offence, drug dealing, various firearms offences and

participating in a criminal orgaization. He was also facing

prosecution for a separate attempted murder charge. He pleaded guilty

to the criminal organization charge and was sentenced to time served.

All the other charges against him were st
In May 2004, Burton was out on bail feeveral offences resulting from

a police chase, including dangerous driving and drug and weapon

g8 See Chapter One: Review of the Literature.
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offences. He then was arrested in the Project Impact raid and charged

with additional offences, including possession of drugs and weapons

and participating in acriminal organization. His bail was revoked.

Anxious to get out of jail, he agreed to testify against Abbey in exchange

for his freedom. Like Sams he pleaded guilty to the criminal

organization charge. All other charges against him were withdrawn. So

too were the deportation proceedings he was facing. It is hardly

surprising that Burton agreed in crogxamination that his

arrangement withth€ r own was Oa d(RevaAbbegome truedo
[2017] O.J. No. 40834bbeyl] paras. 280).

The benefits Sams drBurton were able to receive in exchange for testifying against
Abbeywere quite extensive, including avoiding jail time and immunity against serious criminal
offences. WhileA b b ecgn@icion was ultimately overturned for other reasons, the evidence
provided by Sams and Burton implicatiddpbeyin the murder differed significantly from one
another. Furthermore, the jailhnouse informant who was called to testify in the case, provided yet
another account of the i nci dearsionsDdspittthedi f f er ed
seeming incongruency between the evi ddebayce and
was ultimately convicted. While in this case it cannot be said that the evidence of the cooperating
witnesses resulted in awrongfulcooi i on, it suggests that the wi
difficult to disprove and that the frailties of their evidence may not be appreciated by the jury.

This seems consistent with the findings of Neuschatz, et al. (2008; 2012) whose study suggests
thatevee when the motivations of gctleeoepetrobbenefitsy wi t n
to the jury, conviction rates were not affected.

Another interesting aspect regarding the wu
reactions to these types of wisse For example, in the caseRofv. Cheniertwo co-accused
stood trial and were convicted of fidegree murder by a jury; the case against the defendants

was widely predicated upon the testimony of a
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acomplices. After the Court of Appeal allowed the appeal a new trial was ordered and

conducted; however, this time it was a juddene trial and the jailhouse informant did not

testify. At this second trial, the defendants were acquitted of all chargethafteal judge

determined that the evidence was insufficient to be convinced beyond a reasonable doubt that the
defendants committed the alleged crime. In the decision to acquit the accused at their second
trial, the judge made the following comment®abthe accomplices Daniel Moore and André
Boisclair:

Al't i s beyond question that both of the Kk
André Boisclair, given their criminal backgrounds, their lifestyle, drug

addiction and their direct involvement in the alleged conspiracy, not to

mention the deals they negotiated ttoeir cooperation, wer¥etrovec

types on whose evidence it would be dangerous to convict unless
corroborated i n(Cheviengparadd)er i al wayo

AThe evidentiary probl ems t hat t he Cro
overwhelming. No doubt, there aseme pieces of evidence that are
more or less corroborative and support the Crown's position. However,
considered individually or cumulatively they fall far short of restoring
my trust in the evidence of Daniel Moore or more importantly André
Boisclair. | find there is not sufficiently clear, unambiguous and
meaningful corroborative and confirmatory evidence to enable me to
safely act on Boisclair's evidence so as to be convinced beyond a
reasonable doubt as to the guilt of Peter Chenier and George Farley o
any of the counts in the indictment against them regarding the murder
of Earl Jo® (Chenierl, para. 67).

This commentary by the judge about Boisclair
this case, the trial judge found the accomplice ewadda be completely unreliable, listing

numerous factors that contributed to this perception. The judge highlighted factors such as, their
invol vement with the cri me, yrdeavedinegchangaion a | hi
their testimony aselasons for approaching their evidence with caution. While jailhouse

i nformant evidence cannot be questioned on th
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crime the defendant is charged with, the other factors seem to also be considerations when

reviewing in-custody informant evidence. Accomplice testimony may be just as susceptible to
reliability concerns as jailhouse informants is, however, the only real difference is how the
witness came to know about tChenierandAbhegieed’ s r ol e
accomplices had compelling motivations to fabricate evidence against the accused and received
benefits in exchange for their testimony. These factors are frequently cited by the literature as
rationales for approaching jailhouse informantiemce with caution (Botting, 2010;

MacFarlane, 2006).

Perhaps the most discernable difference between accomplice testimony and that of in
custody informers is that accomplice testimony has not traegredin the same way as jailhouse
informants have ovahe period under study. While it is true that the common law has
historically been very wary of accomplice testimony, the data seem to suggest that concerns over
unsavoury witnesses have shifted to focus more on jailhouse informants. In fact, theidata in
that the legal community has generally accepted that there is a connection betetestady
informer evidence and wrongful convictions. However, accomplices have not undergone a
similar framing processas incustody informants in relation to wrold convictions as a social
problem.As a result of the restraints put on the use of jailhouse informant testimony through the
CrownPolicy, it seems that accomplice evidence has become a more viable option for
circumstantial cases where multipleanstod informants may have testified in tRee-Policy
Section

This analysis of the data suggests that the Crown policies may not be the only factor
effecting the changes seen in theustody informant cases reviewed for this study. While

certainly decreasing the number of informants who have previously been sailimbormers
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may be understood as a response to policy constraints, it seems that the connection made
between jailhouse informant evidence and wrongful convictions has also played an integral role
in the changing landscape surroundingurstody informersThe cases that use austody

informants continue to be based largely on circumstantial evidence and seem relatively common
in cases related to drug enterprises or criminal orgéoirs Most importantly, the data

highlight that despite the connectionaesbetween wrongful convictions anddastody

informers, their use as witnesses in criminal trials in Ontario continues.
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CHAPTER FIVE: DISCUSSION AND CONCI USION

This thesis foll owed Schauer’ s (2005) reco

endeawurs to understand how socially constructed concepts of law, in this case jailhouse
informants, changed over time. Written judicial decisions were analyzed to review the processes
in play that negotiate meaning ofanstody informers in the legal systemeo a 3Gyear period.
The data suggest that whiew the judiciaryis framing jailhouse informersave changed over
time generally, its difficult to succinctly determine the interpretive processes that led to these
changes within the data set alone. @ussions of Inquiry and Crown Policy were good
indicators of the initial and ongoirfgamingprocess that saw-oustody informeréramedas
potentially suspect withesses and a possible cause of wrongful convictions. Hagan (2010) argues
that howissues aréramedin such decisions work to orient how jailhouse informants will be
employed and handled in an attempt to solve the social problem they posssuBssaised in
judicial decisions effectively frame (i.e. orient and define) the reality of sociabphena
(Sandu, 2010); in thBostPolicy Sectiorwe see the judiciary frame how the legal community,
and eventually broader society, ought to view and perceigastody informers. The thesis
reviewed how policies, statutes and procedures defingeattaeneters of using jailhouse evidence
and how judicial decisions rectify and redefine such constraints in practice (Jenness, 2004).
Legal actors rationalize the use ofdastody informers in relation to the specific case at hand,
while continuing to prolematize their use more generally.
5.1 Understanding Crown Policy through a Social Problems Theory Lens

The Crown Policy Manual is the guide that dictates how and when Crown prosecutors
use incustody informants. Primarily, tidanual addresses the cimstances under which

jailhouse informants will be permitted to testify in Ontario. While it allows for informants to
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receive rewards or benefits in exchange for testifying against an accused, such circumstances are
strict and Crown discretion is quite rmmal in this regard. While th®lanual cautions Crown
counsel to assess the reliability of the info
general character, it does not prevent the Crown from using jailhouse informants who have a
criminal histoy, reputation of dishonesty or convictions for certain types of offences>dlicy
discourages the use of repeat jailhouse informants, but does not prevent their use outright, nor
does it preclude other types of informants from acting -&@sigtody infomers. In employing the
guidelines set out in the Crown Manual, prosecutors ultimately redefine jailhouse informants as
viable witnesses..

The data from this study reveal a change in how Crown counsel have dealt with
informants from thé°re- to Post policy eras. For one, it seems that fewer informants are
receiving benefits for providing testimony than beforeRbkcy existed. From a social
constructionist lens, this could be viewed as a response to managing threats to judicial integrity,
at a time wheithe recognition of wrongful convictions has increased. While it is not prohibited
to offer some sort of inducement in exchange for testifying against an accused, it seems less
likely to be the practice of CrowAttorneys in Ontario. The Crown Policy cotesis that benefits
may have the potential to effect both the | ai
their evidence.

Similar to inducements, the Policy also considers the history of the informer as an
informant to be equally relevant teseessing their reliability. The Manual considiat thein-
custody informer’ s exper ipavidesthemfith in@viedggao a | ai |
how to make the alleged confession more convincing and may cause them to be more motivated

to fabricae evidence knowing the possible benefits they can receive. Interestingbplithye
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does not mention the use of jailhouse informants who were informers in other capacities in the

past. Regardless of the type of informant, it seems that Crown counsedsaligdly to use in

custody informers who have any type of informing history, possibly indicative of a recognition

of a connection between an informer’s history
previously not considered.

The literatureconselr s a j ai |l house informant’s gener a
relevant factor in considering the credibility and reliability of their evidence (Genua, 2006;

Sherrin, 1997a)This is consistent with credibility and reliability assessments that arjusy

conduct on any witness during a criminal tréspite this, the data show that reputations for
dishonesty have remained relatively consistent, even slightly increasedPiostiolicy

Sectionwhere other indicia of reliability have decreaseke Policy makes the connection

bet ween reliability and general character in
hi story. Both are mentioned as parsHowelerrconsi d
the data suggest that tRestPolicy informants are less likely to have a history of informing,

whereas most continue to have a reputation for dishonesty. WhiRelibg similarly addresses

these two factors, in practice only the history of informing seems to have been considered
probematic and requiring redres&/hile it is impossible to determine the rationale for this

discrepancyit may be that in attempting to balance expectations, some voices or external factors
may be considered more important than others; somewhere alopgotess of negotiation the

informant’s history of informing has been con

While it is impossible to discern the exact reason as to why some aspectBaiahe

have changed it mdye a product of thBolicy itsef, it is also equally plausible that there are

g9 See Chapter Three: Methodology for a review of the reliability factors the Crown must consider.
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other external factors at play. Given that informants are still used IGotims although less so

than in the past, including those with histories of dishonesty, the Crown may be demonstrating a
greater cooern for providing benefits than with the prior dishonesty of the inforrkaoma

social constructionidgtamework this may be a product of the Crown managing expectations in
the process of employing the new policy orcustody informants. It may beatwithin the
Crown’ s of f i c eg,benefds)areaconsideredat@ bte moresclogely related to the
problems associated with jailhouse informants than othersdishonest histories). Despite the

fact that the policy does not explicitly creatéierarchy of these indicia of reliability, the data
suggest that in practice certain factors may be considered more important than others.

The data suggest that, in most respects, whatistody informers represent has not
changed a great deal o vfemingofijaineuse ifioonamsvhasr , t he
changedn one significant waySpecifically, the review of 28 cases and t&pective written
judicial decisions demonstrate that over time the judiciary has become increasingly aware of the
connection between the use of jailhouse informer evidence and wrongful convictions. At the
same ti me, d e s p iframengof imcustodyeirjoarlers asyeang a possible cause
of miscarriages of justice, these withesses continue to be used in criminal trials. As mentioned,
15 cases make up tRee-Policy Sectiorfrom approximately 1987 to 1997 whereas there were
13 cases wheraicustody informants were used between 1997 and 2017 ot olicy
Section It appears that the cases in Bre-Policy Sectioroccurred within a shorter time frame

(approximately 10 years), than tRestPolicy Sectior(20 years), thus indicative afdecrease in
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their useao While the actual frequency of-tustody informants cannot be determined, it is not
incorrect to assume that jailhouse informants are not used as ofterPiostiiolicy Section
5.2.1 Judicial Framing of In-Custody Informers

Best (2013) states that how social problems are interpreted and understood can change
overtime, following the claimsnaking process itself as the social problem becomes addressed in
practice. The data suggest that jailhouse informants are &kstyciated ith the social problem
of wrongful convictions, in th€®ostPolicy era, where thisvay of framing these witnessdil
not previously exist. This was most succinctly demonstrated by judicial commehné¢s?ost
Policy Sectiorthat conveyed that there is a connectietween wrongful convictions and
jailhouse informants. In this section, judges discussed the frdikliess/edto be associated with
jailhouse informant evidence, such as the possibility of inducements or extensive criminal
histories of informants. Though most of the timeigiad concerns related to the reliability of the
evidence presented by thesewitas ses, i n more recent year’'s jud
the factors that made the informant less reliable and credible and the historical relationship of
these witnesses with wrongful convictions. The connections made by judges regarding reliability
and wrongful convictions relates to the trustworthiness of the evidence and therefore the
conviction itself. The use of théetroveawarning in relatiorto these witnesses seeks to
highlight the strengths and weaknesses of the evidence. The fact tMdirtdveccaution
reviews the evidence in detail with the jury, and the increasing use of the caution for jailhouse

i nformants testimony suggests that there is

evidence.

90 See Chapter FouResults and Analysis.
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The written judicial decisions, whidonstitute legal texts, provide one way of
understanding how the legal systéamesjailnouse informants and their evidence. The
language used in thedecisionsand their focusiegotiate the meaning that the judiciary believe
ought to be associated wilich evidence. In this regard, judges are interacting with the
conceptions of ircustody informants as framed during the wrongful conviction clamaking
campaign that occurred during the late 1990s in Caffdadata reviewed in the ChapEur:
Resuts and Analysislemonstrate that judicial concerns over this type of evidence centre around
the informant’s background, i nduc e meedrdctsor and t
circumstantial). While judicial decisions must follow a genetraicsure, including summarizing
the case, the reasons for their decision and relevant case law, there are no exact requirements on
the content. The data show the judiciary frequently commenting on certain characteristics of the
jailhouse informer (@. ther criminal background) and the nature of the evidence of the case
(eg. circumstantial evidence). Their commentary on these aspects, suggest a general concern
over certain factors; judges dramingin-custody informants as inherently suspect witnesses.
They frequently cite other evidentiary problems in these types of cases, suggesting that these
cases may face other frailties, outside of th
jailhouse informant iframedas an unsavoury witness, whasegimony must be thoroughly
reviewed before accepting it as part of the evidence. While the cases that use these witnesses
seem to come with their own evidentiary weaknesses, in bringing the frailties of the evidence to
the attention ofhelegal communitythrough text, the judiciary is effectively providing warnings
to the legal profession of the problems associated with this evidence.fiidmssare then
disseminated through the legal profession and reproduced by other sources, resulting in the wider

understanding of jailhouse informant testimony as being potentially problematic evidence
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possibly leading to miscarriages of justice. Ultimately, the jailhouse informant and the cases that
use them arramedby the judiciary to be problematic.

The framing éin-custody informants and their cases as problematic is-bistiorically
embedded and a product of the wider wrongful conviction clamaking campaign that sees
miscarriages of justice conceived as a social problem. One point of concern in the jydicia
framingof jailhouse informants, and to a wider extent the Crown Policy governing their use, is
the continued use of language that perpetuates traditional (and outdated) ways of thinking about
crime and criminality. Particularly, these witnesses aecesiasingly being framed as having an
unsavoury character, as evident by the increasing use ¥etheveowarning. This seems to go
against the very essence of the intention oMégoveowvarning that rejected the idea that
individuals in conflict withthe law are inherently untrustworthy. Indeed, the data suggest that
these witnesses are framed as problematic by virtue of their past criminal behaviour. Though
some judges remarked when an informant had made changes in their life that suggest they are no
longer engaging in criminal activity, the Poliapd the majority of judges may in fact be
perpetuating stereotypes about criminalized individuals.

Further confounding this issue is the relationship that has been established between in
custody informers and wrongful convictions. This thesis is cognizant of the fact that certain high
profile wrongful convictions have established the connection betthese withesses and
erroneous convictions, however the data suggest that in instances where questions arose
regarding the reliability of convictions on the basis of such evidence, the Courts were able to
rectify this at later trials (e.dr. v. Cheniéx In the vast majority of cases it would seem that
despite commentary by the judges regarding the limitations of using jailhouse informant

evidence, these convictions may in fact be legally sound and reasonable. On the basis of the data
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alone, it would seenhat issues traditionally associated with jailhouse informants have largely
been rectified by the implementation and continued development of Crown Policy and judicial
diligence on the matter. However, a recent case that could not be included in th¢ dédase
concerns about this finding.
5.2.2 The Continued Use of IrRCustody Informer Evidence in Ontario

Theoverall decrease in the use ofdastody informers in Ontarigeems to be indicative
of the success of the original clakmaking campaign in tich in-custody informants were
linked to wrongful convictions. ReceBupreme Court of Canaa® SCC” ) abrdireni si ons
that the principles of common law permit the use efustody informant eviden@ndjailhouse
informants continue to provide viabléepes of evidence in some cases, though there are some
limitationsg2 Even though the use of these witnesses may have decreasssgxamination and
theVetroveccaution are viewed as approprigtecedurakafeguards against falsedgnstody
informant testimony and wrongful convictions (Dufraimont, 2088).is possible thaexternal
and political influencesnay alterhow framesaboutin-custody informersire generated,
employed and interacted with (Ma}{02010).
53The Resear timtathnsoj ect 0's

Theresearch project faced some limitations regarding the generalizability of its findings.

The cases reviewed do not make up your typic
casesn Ontario do not ultimately result in a trial proceeding. Furtiogrstraints surround the
availability of the data itself, as it is difficult to quantify the exact percentage of cases that are

ultimately published at the trial level. Because most of the cases in the data had Appellate Court

91 See section 5.3.2 of the current section.

92 SeeR. v. Brooks[2000] 1 S.C.R. 237R. v. Hurley[2010] 1 S.C.R. 637.

i3See Chapter One: Review of the Liter &e¢trovecandtheousech r evi e
in-custody informant evidence.
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decisions available, this Iped to increase the generalizability of these findings, though they
remain limited. The legal system has its own set of values, and typically the law itself is
considered a theory within lofdhisadtureequirestk e s . How
use of an established theoretioakconceptualramework. Social constructionism was chosen for
its focus on knowledge, discourse and rhetoric.
5.3.1 ConceptualLimitations

The objective of this thesis was to understand the data from the cases uisihg soc
constructionisnas a conceptual framewoiRocial constructionisrhelped formulate an
understanding of the data, such asfthees being presented by the judged the wayn-
custody informants were beifiggmedover time. The thesis was ultimatelglaronological
study that reviewed the progression or changes to attitudes and opinions aboutcossiriat
over time. However, because the data was not reviewing a typical efesakiag platform (e.
through the media), the theory was not practycadleful to the overall analysis. The theory was
helpful in that it allowed for an examination of different areas of the data, that previous research
had not done. For example, the use of accomplice testimony in jailhouse informant cases was
previously notonsidered in relation to wrongful conviction research in Canadacdreptual
frameworkallowed for a connection to be made between accomplice evidence @unstody
informer testimony, where one might not have previobslgn appreciatedVhile, thatis not a
direct product of social constructionism, fr@meworkencouraged my project to look at taken
for-granted truths, which could explain why this finding is unique to this project. Given the data
set and other constraints, the results of this stawdyimited and not generalizable. However,
what the research has revealed is that there have been some changes to thecuséodiyin

informants over time and that the culture, specifically the judicial culture, surrounding their use
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has changed=roma wrongful conviction advocacy perspective, these changes are for the better,
however from a criminological standpoint concerned with definitions of criminality it seems that
notions about criminality may continue to foemedin more positivistic and deteinistic ways.
5.3.2 Methodological Limitations

There are significant limitations to using judicial decisions as data, however in this area
and for this study judicial decisions are one of the only documents publicly available for
researchers. In the Canadian criminal justice system, it is estimat@shiyhabout 5% of cases
are contested and make ittheetrial stage the rest are determined through the plea bargaining
systenes On average, between 2013 and 2018, only 4.6% of all criminal cases in Ontario
criminal went to trial; crimes against thergen only went to trial in 1.6% of all cases (Ontario
Court of Justice, 2019kMost criminal matters that are brought through the justice system are
for less serious offences. Homicide cases, which represent the majority of this dafaresént
less than 0.001% of crimes in Ontario from 2013 to 2018 (Statistics Canadageorddn 2013
to 2018 the number of homicide cases ranged from 73 to 95, with guilty verdicts rendered in
anywhere between 18 and 33% of cases. In contrast, froga2@12018Criminal Code
violations (excluding traffic offences) ranged anywhere from 89,544 to 103,090 offences, with
guilty verdicts rendered in 50 to 53% of cases (Statistics Canada,2dtRjs, the cases in this

data set are exceptional, and arenbymeans representative of the average criminal proceeding.

94 In the United States it is reported that 97% of federal cases and 94% of state cases result in a p&ad agreem
(Goode, 2012). Although Ericson & Baranek'’'s (1982)

st

defendants plead guilty, more recent studies suggest

of Manitoba courtrooms fourtthat 92% were resolved through a plea agreement.

95 These include homicide, attempted murder, robbery, sexual assault, other sexual offences, major assault, common

assault, uttering threats, criminal harassment, and other crimes against the person.

96 The 2019 Statistics were not available at the time of this research project. This figure was generated by
comparing the total decisions @miminal Codeviolations (excluding traffic violations) with total decisions on
homicide cases.

97 This number represen@riminal Codeviolations, excluding traffic violations, from 2013 to 2018.
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The Crown Manual stipulates thatéastody informershouldonly be usedn exceptional cases
thus incustody informers seem to be extraordinary and are infrequently found in Ontario
criminal court casesWhile the data set is by no means representative of current crime trends or
criminal proceedings it is possibly reflective of the use afustody informers in criminal trials
in Ontario.

In regard to the publishing of judicial decisionssitmportant to note that there is no way
to quantify the rate at which criminal decisions are made publicly avaifalanadaln
attempts to ascertain this information it was postulated by legal professionals that anywhere
between 40 and 60% of casasthe trial level) are published on legal databases like
LexisNexisgs Using the data available frothe Ontario Court of Justice in 20®mparedwith
LexisNexis cases from that same year, it seems that reporting rates may be closer to 20%
(Ontario Courbf Justice, 20183 By contrast, at theppellant level the reporting rates are much
higher, though no specific estimate was provide®byCA.100 The vast majority of Court of
Appeal decisions, both successful and unsuccessful appeals, are published because these judicial
decisions are legally bindirend may impact how the criminal law functions in its

jurisdictionao1 The only cases that are natijished byONCA are unsuccessful inmate appeals;

98 In conversations with members of the Ontario Bar, it was estimated pproximately 40 to 60% of cases are
published on legal databases. This estimate is anecdotal and was based on their experience as lawyers and legal
researchers.

99 The researcher contacted LexisNexis to try to get an estimate regarding how mangtoafiggat reported and

was informed that they do not have access to such information. LexisNexis is simply provided with cases to publish.
Using the Ontario Court of Justice statistics, it was reported that in 2018 8,399 cases were disposed foflalving a t
This amount also includes cases at the Superior Court of Justice that were committed for trial. Searching LexisNexis
for only Ontario Court of Justice and Ontario Superior Court of Justice cases from January to December 2018, on
criminal matters, 38dinique cases were available. Therefore, it is likely that a very small proportion of cases

actually are published.

100 The researcher contacted the Ontario Court of Appeal office of the Attorney General in an attempt to ascertain
their reporting rates. Adr multiple conversations with analysts at the court they were unable to provide specific
details as the research conducted in this area by the Court is not yet available. However, the Court published an
annual report up until 2013, which outlines theetdit types of cases heard and the number of decisions rendered
each year.

101In contrast, judicial decisions at the trial level may be instructive, but not legally binding.
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these are appeals in which sentenced inmates file appeals without representation from legal
counsel (Court of Appeal for Ontario, 2018) Unfortunately, while no accurate estimates are
available, it is lilely that reporting rates &NCA are significantly higher than reporting rates at
the trial levehos It should be noted that this limitation is significant in terms of understanding
the accuracy of the numbef cases reported and ultimately examinedties study.

The research project rejected the idea of only using appellate cases because trial level
judicial decisions can be very informative. Trial level decisioitsn provide more details on the
nature of the offence, and theanstody informer antheir evidence. In four cases at trial,
judges ultimately rendered the verdict, not a jury, in which case the judge was acting as the trier
of fact and provided reasons for their judgmeni$n these decisions, it was clear what parts of
the evidence theial judge accepted and rejected, their commentary on tbesitody informant
was invaluable and would not be available if only reviewing appellate decisions. Appellate
courts differ from trial courts in their mandate and only review questions of laepeix
exceptional circumstances. While appellate decisions are legally binding, trial decisions can be
practically instructive for legal professionals, and seem to be even more helpful for research
inquiries such as this one. Only reviewing appeal datsswould ignore case outcomes that
were not appealed or have yet to be appealed, eliminating four cases in the data.

Due to the complexities of the legal system and the use of legal jargon, studies using
judicial decisions as data may be challenging.eland resource constraints increased the

possibility that cases may be missed because they do not appear in search terms or the cases do

102 From 2004 to 2013 inmate appeals represented anywhere between 20 to 25% loéaakby the Court,

whereas criminal appeals represented between 30 and 32% of all appeals heard over the same time period.

103 In the results section, a discussion will postulate that the arguments brought up at the Court of Appeal in the data
set demorisate that the nature of cases that sesustody informants make it likely that appeals will be heard.

104R. v. Pelland[1997] O.J. No. 153%elland; R. v. Chenier[2008] O.J. No. 4735CGhenierl]; R. v. Dell,[2001]

0.J. No. 718Dell]; R. v. Rodng [2016] O.J. No. 6593HodneY.
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not provide enough information to be of use. The nature of using judicial decisions as data
inherently means that thegearch outcomes will not be generalizable, as accessibility is clearly
limited in the legal field. This is a significant limitation to this study, but it is the problem faced
by the majority of legal researchers investigating legal proceedings. Regafdiess
l i mitations, this study’s focus on Ontario cr
look at the use of keustody informant evidence. This systematic review of jailhouse informant
cases in Ontario seeks to contribute to an area@igiul conviction literature that requires
attention in the Canadian context.
5.3.3 ResearchFindings Limitations

Despite changing judicial attitudes on jailhouse informants over the time period under
study, the actual cases and informants themselvesreaaned relatively stable. This
discrepancy is both intriguing and disturbing. The data suggest that there may be other influences
or factors that play a role in the ways in whickcustody informers are employed, outside of the
Crown policy itself. Alhough the data did not provide an explanation for fles se a recent
caseR. v. King(2019) suggests one possible alternative explanatidvic. King was a Crown
witness and was convicted of perjury in relation to his testimony at a preliminary inquiry in
which he suggested that he had never been an informant before. The defence counsel challenged
this assertion in their croexamination of M. King at the preliminary inquiry, and it was
discovered that Mr. King had previously testified as aoustody informant in multiple criminal
trials in Ontario that occurred before the creation of th€ustody Informant Registry.
However, after the iteption of the Registry Mr. King testified again as a jailhouse informant at

two additional preliminary inquiries. At the preliminary inquiryRfv. Chouart and Marshall

105R. v. King[2019] 0.J. No. 377.
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(unreported) King testified that the defendant was the first person to ever dortiess
therefore he had never been a jailhouse informant before.

It is unclear whether the police or Crown would have been able to determine whether or
not Mr. King was lying. However, the CroviRolicy at the time of the preliminary inquiry only
requiredthe approval of the Director of Crown Operations or Director of the Crown Law Office
Criminal division, and not the {€ustody Informer Committedefore a jailhouse informant
could testify It seems that other than that specific direction Py did not specify what steps
must be taken before calling ananstody informer at a preliminary inquiry. It does seem a bit
suspect that seemingly no inquiry into Mr. Ki
police. What is most concerning is that théetiee was able to determine that Mr. King had
testified previously as a jailhouse informant
negligence is the fact that Mr. King was thecirstody informant that testified in the infamous
case oR. v. Brookswhich ultimately made its way to tf&CC

Althoughth&kingc ase may be an anomal vy, it comes ol
Toronto, and raises significant concerns regardingdhlattitudes of the Crown and police in
relation to jailhouse informas. The matter demonstrates that Crown and police culture may be
shaping the ways in which jailhouse informers are employed. Specifically, the case indicates that
the shortcomings of the Crovivianual may be abused and the actual perceptions or attitudes
towards ircustody informants have remainédmay besimply that the policy has limited the

Crown’s discretion and abKilnigtayscctrred iru201®, thehei r e

charge relates to his dealings with the police and Crown as faab&tX15. In 2017, the Crown

released another update to its policy ocuistody informantsosKing s case highl i ght

106 SeeAppendix D.
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significant frailty in the CrowrPolicy, namely, that records pertaining to the use of jailhouse
informants at preliminary inquiries weenot being maintained and their evidence was not being
vetted by the IrCustody Informer Committee. The 20Manual attemsto address the
shortfalls of previous policies in order to ensure that what happened in the case of Mr. King does
notoccuraganThough the i mmedi ate action of the Attoc
problems in théolicy on jailhouse informants is commendable, what underlies the problems in
theKing case is the actions of the police and the Crown, rather th&tolilbg itsdf.

Despite a recent recognition thatanstody informants may contribute to wrongful
convictions, the Crown and police in tkeng matter did not adequately investigate this jailhouse
i nformer’'s background. Fur t h eabilitydodindpnfoimatiart i ng t
on Mr . King’s informing history suggests that
into his history; worse, if the Crown and pol
purpose of ensuring a case wouldommitted to trial, this borders on misconduct. This is
concerning because it suggests that attitudes towadsstody informants may not have
changed at all, at least insofar as the prosecutors and police are ednCeown counsel and
police may nbemploy the same meanimgaking process regarding this type of evidence. The
King case demonstrates ttathoughthe way thgudiciary framesin-custody informersave
changed over this time, the legal commumiigty not have accepted the ways in which these
witnesses are being framed by the Caurts
5.4 Directions for Future Research

Overall, the data conceive jailhouse informants as suspect, but accepted witwbsse
motivations and past are questionable, but have viable information against the accused. In the

PostPolicy era the practice outlined in the Crown Policy has been accepted as the proper
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channel for review of itustody informer evidence before rhang trial. The evidence of in
custody informers is compared against other forms of evidence at trial and is judged in relation to
their reliability and credibility, as well as their ability to confirm other evidence. A major finding
of this research prog¢ was the use of accomplice testimony in cases that «=esiady
informant evidence; this connection has not been explicitly addressed in similar research studies.
The fact that accomplice testimony is treated differently, and is less heavily scdjtimizn
compared to ircustody informer evidence suggests that the two phenomena have been framed
differently. That is, the two types of witnesses are not being similarly perceived and are treated
differently by theCourts. Though historically accomplicestimony was problematized, it seems
that the legal system is now more concerned with the problems associated with jailhouse
informers.

In 2011, the Better Government Association and the Center on Wrongful Convictions
reviewed 85 wrongful convictions ihe state of Illinois over a 2@ear period (Anyaso, 2011).
The investigation determined that in 30 of the 85 cases a contributing factor in the wrongful

conviction was incentivized witness testi mon
accomplie testimony in cases where jailhouse informers are testifying is an area that has not

been previously considered in Canadian wrongful conviction research. Future research should
consider conducting a similar study but expanding the data to include aca®enatience to

better understand the types of cases where such evidence is presented and how it is treated by the
Courts. This research could compére framingof in-custody informer evidence to that of

accomplice testimony to better understand howulejary frame the two types of witness

evidence in practic&his research could encourage the review of incentivized witness testimony
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(or cooperating witnesses) more broadly and their potential relationship with miscarriages of
justice.

Future researchay also consider undertaking a media analysis to review how the media
as claimsmakers havéramedin-custody informers, and how that may have changed over time.
Research must continue to review known causes and factors that contribute to wrongful
convidions Even in matters such as these where it seems that the problemaigstpity
informants causing wrongful convictions) has been addressed, there is no real way of knowing
that the Policy is being implemented and properly followed without adequateagen.The
work of Innocence organizations in Ontario, Canada, and abroad have demonstrated that
erroneous convictions occur, and their impact can severely affect individuals, their families and
wider communities. It is important to recognize that wfahgonvictions and miscarriages of

justice also affect the public’s perceptions
erroneous convictions may weakee fierceived legitimacyf the systemlTh e publ i ¢’ s
confidence in the system suffers evéme an innocent person is found to have been wrongly

convicted. Most importantly, research must continue to shed light on wrongful convictions and

facilitate work within the legal system to limit the occurrence of this devastating phenomenon.
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Crown Poiicy Manual - In-Custody informers - page +-2-1

PROVINCE OF ONTARIO
MINISTRY OF THE ATTORNEY GENERAL
CROWN POLICY MANUAL

Introduction

This Policy is intended to provide Crown counsel with guidance respecting the use
of evidence from witnesses who are characterised as in-Custody Informers, sometimes
called “jaithouse informers’. For the purpose of this policy, an In-Custody Informer is
someone who

(a) receives one or more statements from an accused,

(b) while both are in custody,

(c) where the statements relate to offences that occurred outside of the

. custodial institution.
The informer initially may wish to remain anonymous or may be prepared to testify.
~ Excluded from this definition are informers who have direct knowledge of the
offence independent of the statements of the accused (even if a portion of their
evidence includes a statement made by the accused).

e This policy is not intended to address the use of undercover operatives outside the
i (\Walum nor to limit the use of the evidence of in-custody informers to advance
investigations. As well, even if Crown counsel decides not to adduce the evidence
ody informer, that evidence may be considered by the Crown in exercising his
N in respect of whether it is in the public interest to proceed with the case.

Issued or revised November 13, 1997
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overlooked, and this possibility should inform & prosecutor's exercise of Giscragey
respecting the presentation of such evidence.

Crown counsel should, at a minimum, consider the following matters:

1. The use of an in-custody informer as a witness should only be considersy ;
ca;osinmidamuacompelﬁngpwlicintuuthmmmmam: |
evidence. This would include the prosecution of serious offences.
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from another inmate \NMate to act as their agent to solicit a statement
%Ws(’”1)&c.m?m.mhwmwﬂhR v.

Crown counsel assessi : .
accused may take into tceou:tg l::. f;r:qaﬂv &:ﬂdms report of a statement by an

1. whether the informer '
W!cw::d. W"s?x:;;‘u:ﬁﬂmaoh«Mdhmmw
ment . record was made contemporaneous
e of the accused, o is otherwise a reliable record; o

(0. 'y t made immediately after the statement was made
: , report made to

3. m?;ﬁg::ﬁw“?m‘mwmdoﬂmum
muin“”ﬂmmdmmy@mmlmg
respect, the police shou Oath and recorded on audio or video tape. (in this
KGB.) Id be encouraged to follow the guidelines set down in

4. the manner in which the report of the statement is taken by the police (e.g.. use
of non-leading questions, thorough report of words spoken by accused,
thorough investigation of circumstances which might suggest opportunity (or
lack of opportunity) to fabricate a statement)

S. an awareness of any evidence that may attest to or diminish the credibility of the
informer including the presence or absence of any relationship between the
accused and the informer;

6. the extent to which the statement is confimed in the sense set out in 1.4, above;

7. the informer's general character including his or her criminal record;

8. any request the informer has made for benefits or special treatment and any
promises which may have been made by a person in authority in connection
with the provision of the statement or an agreement to testify; and

9. whether the informer has in the past given reliable information to the authorities.

10. Whether the informer has previously claimed to have received statements while
in custody

counsel should ensure that the background of the informer has been

ted. Part of this police investigation should include a review of any

testified in circumstances such as those described

In this respect

appropriately investi
ofi:g;ofmrsmhavo
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n | .
:imnsy Ntmclm:o: Mm e prosecutors possession of control respecting the
an informer, including at o O™ May have previously testified for the Crown as
testimony was given (th: M""" the date, location and court where the previous
into any prior experiences e " laking the informer's statement should inquire
informer); testifying for either the provincial or federal Crown as an

'"&m“mi“‘mwwia. corrections authorities, Crown counsel, or
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)nmmmmfwmumhmmm:
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ﬁ:‘mt:;m'mforhir co-operation with authorities, including (but not

financial benefits;

> beneficial treatment while in custody:

> early consideration for parole;

: outstanding charges reduced, stayed or withdrawn;
>

>

v

a reduced sentence on outstanding charges,
promises of ‘best efforts' respecting any of the above, or
any form of future indemnity;

where possible, any arrangements providing for a benefit (as set out above) to a
witness should be recorded on audio or video tape or reduced to writing and
approved by a Director of the Criminal Law Division and disclosed 1o defence prior

to receiving the testimony of the witness;
copies of the notes of all police officers, corrections authorities or Crown counsel
who made any promises of benefits or negotiated a benefit with a in-custody
informer;

the circumstances under which the in-custody informer and his or her information
came to the attention of the authorities; and

if the informer will not be called as a Crown witness a disclosure obligation still
exists subject to the informer’s privilege.

, odisdosmm&amwummmwlmamgydm
ve timing of that disclosure must be gnrofully considered and is a matter
n the sound discretion of prosecuting counsel.
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PROVINCE OF ONTARIO
MINISTRY OF ATTORNEY GENERAL

CROWN POLICY MANUAL

Date: March 21, 2005

IN-CUSTODY INFORMERS

PRINCIPLES:

Experience has demonstrated substantial risks to the proper administration of
justice may arise from the use of in-custody informers as witnesses. Crown
counsel must be aware of the dangers of calling in-custody informers as
witnesses. An in-custody informer can only be called as a witness at a preliminary
inquiry with the permission of a Regional Director of Crown Operations. An in-
custody informer can only be called as a witness at trial with approval of an In-
Custody Informer Committee.

In all cases, the guiding principle is that in custody informers will only be tendered
as prosecution witnesses where this evidence is justified by a compelling public
interest, founded on an objective assessment of reliability.

In-custody informer evidence requires a rigorous, objective assessment of the
informer's account of the accused person's alleged statement, the circumstances
in which that account was provided to the authorities and the in-custody informer’'s
general reliability.

A principal purpose of this policy is to help prevent miscarriages of justice, which
can occur when in-custody informers falsely implicate accused persons.

APPENDIX B: ONTARIO CROWN MANUAL ON IN -CUSTODY INFORMERS, 2005
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Ontario Ministry of the Attorney General Ontario

Criminal Law Division

720 Bay Street 720 rue Bay

Toronto, Ontario M5G 2K1 Toronto, Ontaric M5G 2K1
Phone: {(416)326-2615 Tele : (416)326-2615

Fax: (416)326-2063 Teéléc. : (416)326-2063

PM [2006] No. 2
PRACTICE MEMORANDUM

To Counsel, Criminal Law Division

Date: March 31, 20006
Subject: In-Custody Informers
Synopsis: This practice memorandum calls the attention of Crown counsel to the dangers of

using in-custody informers. It sets out the procedure to follow when Crown counsel proposes to
call an in-custody informer as a witness at trial and also outlines the role and responsibilities of
the In-Custody Informer Committee.

Table of Contents
1. Introduction

2. Definitions
a. “In-custody informer”
b. “Confirmation”
c. “Consideration”

3. The Decision Process in Cases Where Crown Counsel Proposes to Call an In-Custody
Informer

4. Principles to be Considered in Determining Whether There Is a Compelling Public
Interest in Relying on the Evidence of the In-Custody Informer

5. Assessing the Reliability of In-Custody Informers as Witnesses
6. Restrictions in Dealing with In-Custody Informers

a. Informer privilege

b. Legal advice for in-custody informers
Safety/security issues

d. Consideration promised or conferred

e. Negotiating with in-custody informers

f. Documenting agreements with in-custody informers
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7. In-Custody Informer Committee
a. Role of the Committee
b. Composition of the Commiftee
¢. Materials to be submitted to and considered by the Committee
d. The decision of the Commitiee
e. Providing follow-up information to the Committee:
f. Recantations

8. Disclosure Respecting In-Custody Informers as Witnesses
9. Prosecution of Informer for Giving False Statements
10. The In-Custody Informer registry

Opinion/Advice:

1. Introduction

Experience has demonstrated that substantial risks to the proper administration of justice may arise
from the use of in-custody informers as witnesses. This practice memorandum calls to the attention
of Crown counsel the dangers in the use of in-custody informers. In-custody informers can only
be used at preliminary inquiries with the permission of the relevant Director of Crown
Operations or the Director of the Crown Law Office-Criminal, as the case may be. They can
only be used at trial with the approval of an In-Custody Informer Committee. In all cases,
the guiding principle is that in-custody informers will only be tendered as prosecution
witnesses where a compelling public interest, founded on an objective assessment of
reliability, justifies it. A registry of In-Custody Informers assists police and prosecutors to make
informed choices about the use of in-custody informers.

2. Definitions

"n

For the purposes of this practice memorandum, "in-custody informer," "confirmation" and

"consideration" are defined as follows:

a. An “in-custody informer” is someone who:
1. allegedly receives one or more statements from an accused person,
ii. while both are in custody,
1. where the statements relate to offences that occurred outside of the custodial
stitution.

The accused person need not be in custody for, or charged with, the offences to which the
statements relate.
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Excluded from this definition are informers who allegedly have direct knowledge of the
offence independent of the alleged statements of the accused person (even if a portion of
their evidence includes a statement made by the accused person). This practice
memorandum is not intended to address the use of undercover operatives outside of the
custodial setting, nor to limit the use of in-custody informers to advance police
investigations.

Crown counsel should be sensitive to the distinction between a "true in-custody informer",
(to which this practice memorandum is directed) who approaches the police with existing
information and an "agent of the state", as defined in R. v. Broyles ! who is placed in
contact with the accused person for the specific purpose of obtaining a statement. An agent
of the state must not compromise the right of the accused person to remain silent. The test
set out in R. v. Broyles 1s: "Would the exchange between the accused and the informer have
taken place in the form and manner in which it did take place, but for the intervention of
the state or its agent".

b. “Confirmation” of evidence is not synonymous with corroboration. In the context of
evidence from an in-custody informer, confirmation is credible evidence or information
available to the Crown, independent of the in-custody informer, which significantly
supports the position that the in-custody informer is telling the truth regarding the
inculpatory aspects of the proposed evidence.

¢. “Consideration” includes a promise, conferral or undertaking to make “best efforts™
regarding any of the following in return for, or in connection with, the in-custody
informer's testimony in the criminal proceeding in which the prosecutor intends to call him
or her as a witness:

e bail;

¢ reduction or modification of sentence or charge;

stay, withdrawal, or dismissal of charges;

financial assistance or reward;

amelioration of current or future conditions of incarceration;

any other leniency or benefit;

the extension of any of the above to any person connected with the in-custody
informer.

Consideration does not include measures taken to ensure the safety or security of the in-
custody informer or any person connected with the in-custody informer. Crown counsel
should, however, be aware of the potential impact of any safety measures taken on the
reliability of the in-custody informer.

3. The Decision Process in Cases Where Crown Counsel Proposes to Call an In-Custody
Informer

1 (1991), 68 C.C.C. (3d) 308 (S.C.C.)
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The exercise of the discretion to rely on the evidence of an in-custody informer depends on an
assessment of whether there is a compelling public interest in doing so. The compelling public
mterest standard is equally applicable to decisions in favour of, or against, adducing the evidence
of an in-custody informer. The determination at any stage in the proceedings that there is or is not
a compelling public nterest in tendering the testimony of an in-custody informer depends on a
consideration of the general principles set out in Part 4 and the reliability assessment set out in Part
5 of this memorandum.

If Crown counsel forms the opinion that there is a compelling public interest in relying on the
evidence of an in-custody informer at trial, he or she must refer the case to the In-Custody
Informer Committee. The Committee will consider the materials submitted by Crown
counsel (see part 7 (c) below), and will, unless precluded by exigent circumstances, meet
with Crown counsel to discuss the case before making its decision. Crown counsel may not
rely on the in-custody informer’s testimony without the Committee’s approval.

Counsel intending to rely on the evidence of an in-custody informer at a preliminary inquiry
must bring the matter to the attention of his or her Director of Crown Operations or the
Director of the Crown Law Office-Criminal, as the case may be, who will determine whether
the matter should be referred to the Committee for review. This process should take place
before the start of the preliminary inquiry. The Committee will reassess the use of the in-
custody informer after the preliminary inquiry.

A prosecution based solely on the unconfirmed evidence of an in-custody informer will be
in the public interest in only the most exceptional of cases. A prosecution on that basis
requires the prior approval of both the Committee and the Assistant Deputy Attorney
General.

4. Principles to be Considered in Determining Whether There Is a Compelling Public
Interest in Relying on the Evidence of the In-Custody Informer

In determining whether such a compelling public interest exists in particular cases, Crown
counsel and the Committee must consider the principles set out below.

a. In the past, this kind of evidence has, been shown to be untruthful and has resulted in
miscarriages of justice. Some informers have shown great ingenuity in securing
information thought to be inaccessible to them. Others have converted details
communicated by the accused person in the context of an exculpatory statement into details
which purport to prove the making of an inculpatory statement.

b. By definition, in-custody informers are detained by authorities, either awaiting trial or
serving a sentence of imprisonment. As a result, they will often seek some consideration for
their participation in the Crown's case. The danger of an unscrupulous witness
manufacturing evidence for personal benefit is a significant one. Crown counsel should
therefore request that the police provide a written record itemizing any consideration that
they have promised to or conferred upon the informer, and any consideration known to them

13
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to have been sought by the in-custody informer or promised or conferred by other persons in
authority, such as correctional authorities.

. In assessing any consideration offered or conferred upon an in-custody informer, Crown
counsel should be mindful of the potential temptation to enhance or manufacture evidence
that necessarily arises whenever testimony is exchanged for benefit. These dangers are
relevant both to individual cases and the administration of justice generally.

. The varying circumstances of individual in-custody informers make it impossible to quantify
objectively or rank the value of different forms of consideration. Nevertheless, Crown
counsel should address the possibility that the hazards associated with in-custody informer
evidence may increase with the value of the consideration offered or conferred. The in-
custody informer’s reliability will not necessarily be enhanced by the fact that he or she does
not appear to have sought, or been offered, any consideration, since the in-custody informer
may be motivated by any number of factors, such as a contemplated future request for
consideration, that will not be immediately apparent to Crown counsel.

. A primary concern in assessing whether there is a compelling public interest in adducing the
evidence of an in-custody informer in any case will be the indicia of reliability underlying
the in-custody informer’s statement. In evaluating reliability, the factors set out in section 5,
“Assessing the Reliability of In-Custody Informers as Witnesses”, should be considered.
Crown counsel should encourage police to address all of the matters relating to the
assessment of reliability of the informer at the earliest opportunity. Crown counsel should be
satisfied that the background of the informer has been appropriately investigated by police,
depending on the circumstances of the case. “Appropriate” police investigation will
generally include those factors listed as crucial to the assessment of the reliability of an in-
custody informer as a witness and a review of the In-Custody informer Registry.

. Crown counsel may consult with the police concerning the feasibility and appropriateness of
requesting that the in-custody informer consent to a section 184.2 wiretap of further
conversation with the accused person. Crown counsel should bear in mind that, in taking
this step, the informer will become a state agent.

. The seriousness of the offence allegedly committed by the accused person is generally an
important factor to consider in assessing public interest. Gravity alone will not, however,
provide sufficient justification for introducing an in-custody informer's evidence. Indeed,
the pressures created in serious cases or cases which attract a great deal of public attention
may call for heightened scrutiny and increased caution. For example, high profile cases
may provide in-custody informers with increased motivation to manufacture evidence, as
well as easier access to information about the offence.

. There is a risk that in-custody informers who have received consideration in the past and are
reincarcerated in connection with subsequent offences may be motivated to fabricate
evidence in exchange for consideration. Crown counsel should bear this risk in mind in
assessing the in-custody informer’s reliability. To discourage this practice, it is advisable to
avoid the repeated use of in-custody informers.
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i. As a result of providing information or evidence to the authorities, the personal safety of an
in-custody informer is potentially at great risk. This potential for increased risk is relevant
in assessing whether there is a compelling public interest in adducing an in-custody
informer’s evidence.

5. Assessing the Reliability of In-Custody Informers as Witnesses

Assessing the evidence of an in-custody informer requires a rigorous, objective assessment of
the informer's account of the accused person's alleged statement, the circumstances in which
that account was provided to the authorities, and the in-custody informer’s general
reliability. The factors listed below must be considered by Crown counsel and by the In-
Custody Informer Committee as part of their assessments of “compelling public interest”.

Crown counsel considering the use of an in-custody informer should ask police to gather
information and document each of the items set out below, for the assistance of counsel, for
submission to the Committee, if appropriate, and for submission to the Registry. In applying these
criteria, Crown counsel and the Committee should not only assess each item individually, but also
consider the collective impact of the entire list of factors as a comprehensive group.

a. Confirmation of the statement: Counsel should consider the extent to which the in-custody
informer’s statement is confirmed in the sense set out in the definition section. The
statement of one in-custody informer generally should not to be considered as confirmatory
of the statement of another in-custody informer.

b. The detail contained in the alleged statement: The statement’s reliability will be bolstered
or decreased depending on the degree to which it contains particular or unusual details
relating to the offence. The reliability of the statement will also be enhanced where it leads
to the discovery of evidence known only to the perpetrator.

¢. The circumstances under which the alleged statement was made by the accused person
to the in-custody informer.

d. The circumstances under which the informer's report of the alleged statement was
taken: Examples of relevant circumstances would include whether the report was made
immediately after the alleged statement, and whether the in-custody informer has made more
than one effort to exchange the particular statement for consideration.

e. The access the informer may have had to external sources of information about the
offence, such as media reports or the accused person’s copy of the Crown disclosure
materials.

f. Record made by the in-custody informer: The existence, nature, timing and availability of
any written or other record made by the in-custody informer of the accused person’s words
should be documented and considered.

g. Any request the informer has made for comsideration, whether agreed to or not, in
connection with provision of the statement or an agreement to testify.

h. Safety measures known to Crown counsel that have been requested, offered to or received
by the informer in connection with his or her testimony
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i. Consideration offered to or conferred upon the informer by the authorities. Generally,
consideration will be offered or conferred by Crown counsel or the police. Sometimes it
will come from other persons in authority, such as corrections officials. It is important
that there be a written record itemizing any consideration solicited, offered or conferred
respecting an in-custody informer. Any such consideration should be taken into account in
assessing reliability.

j- The in-custody informer's general character. The informer’s character may be evidenced
by a criminal record or a history of disreputable, dishonest conduct. Conversely, any
evidence of good character will also be relevant to the informer’s reliability;

k. Medical or psychiatric reports concerning the in-custody informer contained in court
records or obtained in the course of the investigation of the in-custody informer.

1. Previous efforts to obtain consideration: Any information known to police or Crown
counsel concerning previous efforts by the in-custody informer to trade testimony for
consideration, whether documented in the In-Custody Informer Registry or not.

m. Previous reliability as an informant: Information should be compiled showing whether the
in-custody informer has in the past given reliable information to the police or the Crown.

n. Previous testimony: Counsel and the Committee should consider the in-custody informer’s
previous experience as a witness, both on his own behalf and otherwise. Judicial findings
concerning the informer’s accuracy and reliability are relevant in assessing reliability.

0. Previous claims: Any previous claim to have received statements while in custody should
be considered, as should the results of a search of the In-Custody Informer Registry.

p. Any other known evidence that may attest to or diminish the credibility of the informer,
including the presence or absence of any relationship or association between the accused
person and the informer.

6. Restrictions in Dealing with In-Custody Informers
a. Informer privilege

The Supreme Court of Canada has affirmed the mandatory nature of informer privilege and
its fundamental importance to the due administration of justice.” In the course of all
dealings with in-custody informers, Crown counsel must be mindful of the privilege and
determine its operation in the context of each prosecution.

If an in-custody informer does not intend to testify or refuses to consent to make his
or her statement known to the public, then the statement is protected by informer
privilege. Crown counsel must consider the constraints created by this privilege in
contemplating the disclosure of any information that could expressly or implicitly
reveal the informer’s identity.

While, technically, informer privilege belongs to the Crown, the Crown cannot waive the
privilege without the informer’s consent. The privilege is absolute and cannot be weighed

2 Regina v. Leipert (1997), 112 C.C.C. (3d) 385 (S.C.C.)
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against other competing interests. Once established, neither the police nor the court
possess the discretion to encroach upon the privilege.?

The only exception to the absolute nature of the privilege is the “innocence at stake
exception.” In order for this exception to apply, there must be a basis in the evidence for
concluding that disclosure of the informer’s identity is necessary to prove the innocence of
the accused person.*

There is also authority for the position that, if the in-custody informer waives privilege and
testifies, he or she cannot be compelled to answer questions regarding other involvement
with the police, as an informant, unless privilege is waived regarding that activity.’

Before disclosing or seeking a waiver in respect of an in-custody informer’s statement,
Crown counsel should advise the informer that he or she may have a privilege and
encourage the informer to obtain legal advice. Absent an in-custody informer’s consent,
and subject to the “innocence at stake™ exceptions, Crown counsel may not disclose an in-
custody informer’s statement. In such circumstances, Crown counsel should consider
carefully the effect that this may have on the viability of the prosecution.

b. Legal advice for in-custody informers

Crown counsel should ensure that the in-custody informer is aware of the advisability of
seeking legal advice with respect to the operation and waiver of informer privilege. In
many cases in-custody informers will have counsel to assist them with charges they face, or
related matters. In such cases it is appropriate for the Crown and police to deal with the
informer through counsel (to the extent that this is consistent with the informer’s wishes).
If the mn-custody informer does not already have counsel, Crown counsel, with the
informer’s consent, should try to facilitate access to counsel, either through Legal Aid
Ontario or a conventional private retainer. Where it is proposed that counsel be available to
the witness by some special arrangement, Crown counsel should consult with the Director
of Crown Operations for the region in which the prosecution is to take place.

c. Safety/security issues

An in-custody informer may face increased safety risks. There may be cases where the risk
to the safety of an in-custody informer or an individual connected with the in-custody
informer is acute enough that the public interest weighs against adducing the informer’s

evidence.

d. Consideration promised or conferred

3 supra, at 392-393
4 supra at 394-395
2 Regina v. Bisaillon v. Keable (1983), 7 C.C.C. (3d) 385 (S.C.C.); R. .v. Jack Heyden and William Vanderheyden,

(September 15, 1997), unreported (Ont.Ct.Gen.Div.); R. v. Newsome (November 29, 1996), 33 W.C.B. (2d) 120,
[19986] Alta.D.Crim.Conv. 5436-01
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In assessing or agreeing to any promise, or conferral, of consideration, Crown counsel
should be mindful of the potential corrupting effect of exchanging testimony for any sort of
benefit. The nature of the consideration sought, promised or conferred will inevitably
reflect upon the reliability of the in-custody informer and the ultimate determination of
whether there is a compelling public interest in adducing his or her evidence.

No consideration should be offered in relation to future or, as of yet, undiscovered
criminality. Negotiations with in-custody informers should make this fact clear. Where an
agreement has been reached, any requests for additional consideration, either during or after
the in-custody informer’s testimony at trial, should be refused, except for those necessarily
mcidental to consideration already promised or conferred.

Where the informer is charged with an additional criminal offence prior to the completion
of his or her testimony, Crown counsel should reassess the use of the in-custody informer
as a witness, whether or not the informer seeks any new consideration. The commission of
additional criminal offences may, in fact, disentitle the in-custody informer to any
consideration previously agreed upon but not yet conferred. Where the in-custody
informer is charged with additional criminal offences and/or seeks additional
consideration, Crown counsel must notify his or her Director of Crown Operations
who will determine whether or not the In-Custody Informer Committee ought to
reconsider the matter.

If, in the course of proceedings relating to new criminal charges, the in-custody informer
seeks additional consideration from the court for past co-operation, Crown counsel should
advise the court that the informer was made aware that he or she could not expect
additional consideration in relation to future or undiscovered criminality when the original
agreement was reached. The presumption against mitigating future sentences in
recognition of past cooperation for which the informer has already received consideration is
subject to any measures connected with or deemed necessary to protect the in-custody
informer’s safety.

Under no circumstances shall conferring consideration on an in-custody informer be
conditional upon the conviction of the accused person.

e. Negotiating with in-cusitody informers
In negotiating with mn-custody imnformers prior to trial it is important for Crown counsel to
bear in mind that any direct contact with an informer may become the subject of some
future voir dire or other proceeding. Therefore, counsel dealing with an informer should
not, ordinarily, be counsel ultimately expected to conduct the prosecution.
f. Documenting agreements with in-custody informers

Any agreements made with in-custody informers relating to consideration in exchange

for information or evidence must, absent exceptional circumstances, be reduced to
writing and signed by a prosecutor, the informer and counsel (if represented). An oral
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agreement, fully recorded, may substitute for a written agreement. While a videotape
recording is preferable, other types of record, such as audiotape or affidavit, may
suffice. Any such agreements respecting consideration shall be approved by a Director
of Crown Operations.

In-Custody Informer Committee
a. Role of the Commiitee

The role of the Committee is to provide guidance and approval to Crown counsel by
determining whether there 1s a compelling public interest in relying on the evidence of an
imn-custody informer in trial matters. The Committee i1s also responsible for the
maintenance of the In-Custody Informer Registry.

b. Composition of the Committee

The Assistant Deputy Attorney General designates a senior Crown counsel as Chair of the
Committee for a fixed term. The Chair will determine whether the Committee will consist
of three or five members, depending on the circumstances of each individual case. The
Chair may, at his or her discretion, expand the Committee to include five members at any
point during the review process.

A three-member Committee is to be comprised as follows:

1.  The Chair;

1.  The Local Crown Attorney or the Deputy Director, Crown Law Office —
Criminal, as the case may be, (Or the Crown Attorney from a neighbouring
jurisdiction if the local Crown Attorney is involved in prosecuting the case
or negotiating consideration to be conferred upon the informer):

ii.  An experienced appellate counsel or Crown counsel from another region.

A five-member Committee will also include:

1. The Director of Crown Operations of the region responsible for the
prosecution of the case or his or her designate; and
ii. A second appellate counsel or Crown counsel from another region.

¢. Maierials to be submitted to and considered by the Comimiliee

Crown counsel should provide the following written materials to the Committee: (In rare
cases, exigent circumstances may prevent Crown counsel from providing the Committee
with this information. Where those circumstances exist, Crown counsel should bring the
matter to the attention the Chair of the Committee who will determine the appropriate
nature of the review.)
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1. A detailed synopsis of the allegations;

ii. A summary of the anticipated evidence of the in-custody informer;

. A summary of all the evidence the Crown proposes to rely upon at trial,
to assist the Committee in detemining the significance of the in-custody
mformer’s evidence to the Crown's case;

1v.  An analysis of the informer’s reliability, addressing the reliability
indicia set out above, including any confirmatory evidence.

v.  Any requests for consideration made by the in-custody informer and
any consideration promised or conferred by the authorities in exchange
for information or testimony pertaining to the offence; (This would
iclude any written agreement, if already in existence.)

vi.  Antecedents of the informer, including, but not limited to:
¢ the informer's criminal record
¢ medical or psychiatric reports, where relevant and in possession or

control of the Crown
e prior history of reliability in dealing with the police and/or the
courts, if known
e results of search of the In-Custody Informer Registry
Vii. Any other information that Crown counsel believes is relevant to the
Committee’s review of the case or any further materials requested by
the Committee.

d. The decision of the Committee

Prosecutorial discretion may only be exercised in favour of adducing the evidence at
trial of the in-custody informer where the Committee has determined that there is a
compelling public interest in doing so. The deliberations of the Committee underlying
that exercise of prosecutorial discretion in individual cases will not be disclosed.

e. Providing follow-up information to the committee:

Trial and appellate counsel should forward to the Committee any relevant follow-up
information to allow the committee to assess its decision-making process and for the
guidance of police, counsel and the committee in the event that they evaluate the same in-
custody informer in the future. Follow-up information should include:

e Whether the in-custody informer was used as a witness, and if not, why not;
Counsel’s assessment of the strengths and weaknesses of the in-custody informer’s
evidence as given at trial;

¢ Judicial remarks or findings regarding the credibility of the in-custody informer, with
transcripts where possible.

f. Recantations
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If the in-custody informer recants following a decision by the In-Custody Informer
Committee and Crown counsel still wishes to call the witness, the matter must be
referred back to the In-Custody Informer Committee.

8. Disclosure Respecting In-Custody Informers as Witnesses

The dangers of using in-custody informers in a prosecution give rise to a heavy onus on Crown
counsel to make complete disclosure. Complete disclosure is, of course, subject to informer
privilege and safety considerations, as set out above. Accordingly, the timing of disclosure is a
matter that remains within the sound discretion of prosecuting counsel and requires careful
consideration. The safety of an in-custody informer can be endangered if disclosure is made before
authorities can provided for his or her personal security. It will therefore be necessary to confer, as
appropriate, with police and correctional authorities prior to making disclosure. Counsel may also
wish to seek the input of the Chair of the Committee. (The Policy and Practice Memoranda
relating to Disclosure should be reviewed to gain advice and assistance on procedures to be
followed when disclosure is delayed.)

Without limiting the extent of the Crown's disclosure obligation, the following is a list of items that
Crown counsel should review to ensure disclosure is both full and fair:

a. the criminal record of the in-custody informer including, where reasonably accessible to the
police or Crown, the factual synopses relating to any convictions;

b. information concerning any new or additional criminal charges laid against the in-custody
informer prior to the completion of his or her testimony at trial;

¢. any medical or psychiatric reports concerning the in-custody informer, where relevant and in
possession or control of the Crown;

d. any information in the Crown’s possession or control respecting the circumstances in which the
informer may have previously testified as a Crown witness, including, at a minimum, the date,
location and court where the previous testimony was given;

e. any information in the Crown’s possession or control, including copies of the notes of all police
officers, corrections authorities or Crown counsel who participated in, or were present during,
any negotiations respecting the following:

1. consideration sought by the informer or any person associated with the informer in
exchange for the information or evidence at issue in the present case;

ii.  any offers or promises made by the police or Crown counsel to the informer or any
person associated with the informer in exchange for the information or evidence at
issue in the present case;
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iii.  any consideration already conferred upon the informer or person associated with the
informer in exchange for the information or evidence at issue in the present case;

iv. any further consideration requested, offered, promised or received that is
necessarily incidental to consideration already promised or conferred;

v. any additional consideration sought, promised or conferred beyond the scope of
the original agreement to provide information or testimony;

f. safety measures requested, offered or promised to the in-custody informer on his or her own
behalf or on behalf of another individual, with appropriate precautions taken to ensure that
disclosure of the information will not itself jeopardize the safety of the in-custody informer;

. any written or other record of an agreement respecting consideration for information or
evidence of the in-custody informer in the present case;

1=}

h. the circumstances under which the in-custody informer and his or her information came to
the attention of the authorities; and

1. if the informer will not be called as a Crown witness, a disclosure obligation still exists,
subject to the informer's privilege. In most cases, Crown counsel, after having first sought
police input, will be able to at least disclose the fact that the information exists.

9. Prosecution of Informer for Giving False Statements

A principal purpose of this Practice Memorandum is to help prevent miscarriages of
justice, which can occur when in-custody informers falsely implicate accused persons.
Therefore, where Crown counsel becomes aware of an in-custody informer, with intent to
mislead, making a false statement with respect to a material fact, he or she must refer the
case to the local Crown Attorney. If the local Crown Attorney is prosecuting counsel, then
the case must be referred to the Director of Crown Operations. The case will then be
referred to an outside police agency for investigation. If that investigation leads to the laying
of a charge, the matter should be referred to outside Crown counsel for advice and prosecution.
The purpose of prosecuting in-custody informers who attempt (even unsuccessfully) to falsely
implicate an accused person is, among other things, to deter like-minded members of the prison
population.

10. The In-Custody Informer Registry
The Ministry of the Attorney General has established an in-custody informer registry designed to

make available to prosecutors, defence counsel and police, information conceming prior
testimonial involvement of in-custody informers.
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The registry contains information concerning in-custody informers who:

e have testified since January 1, 1999 or who

e since the establishment of the In-Custody Informer Committee, have expressly waived
informer privilege in contemplation of testifying

The registry itself contains in secure electronic form:
. The names of the in-custody informers
. The FPS number and photograph of each of those in-custody informers
. The names of key prosecutors and key police contacts who have dealt with each
listed informer and their successors

It is the responsibility of Crown counsel to obtain and forward to the Registry photographs and
FPS numbers of any informers who have waived their police informer privilege as a prelude to
possibly testifying.

Attachment: None

Contact Person: Criminal Law Policy Branch
416-314-2955

Signed by:
Paul Lindsay
Assistant Deputy Attorney General
Criminal Law Division

Practice Memoranda are not considered to be confidential and may be given to defence
counsel or other interested persons, upon request.

MANDATORY LANGUAGE:

In-custody informers can only be used at preliminary inquiries with the permission of the
relevant Director of Crown Operations or the Director of Crown Law Office — Criminal, as
the case may be. They can only be used at trial with the approval of an In-Custody Informer
Committee. In all cases, the guiding principle is that in custody informers will only be
tendered as prosecution witnesses where a compelling public interest, founded on an
objective assessment of reliability, justifies it.

If Crown counsel forms the opinion that there is a compelling public interest in relying on the
evidence of an in-custody informer at trial, he or she must refer the case to the In-Custody
Informer Committee. The Committee will consider the materials submitted by Crown
counsel (see part 7 (c)), and will, unless precluded by exigent circumstances, meet with
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Crown counsel to discuss the case before making its decision. Crown counsel may not rely
on the in-custody informer’s testimony without the Committee’s approval.

Counsel intending to rely on the evidence of an in-custody informer at a preliminary inquiry
must bring the matter to the attention of his or her Director of Crown Operations, who will
determine whether the matter should be referred to the Committee for review. This process
should take place before the start of the preliminary inquiry. The Committee will reassess
the use of the in-custody informer after the preliminary inquiry.

A Prosecution based solely on the unconfirmed evidence of an in-custody informer will be
in the public interest in only the most exceptional of cases. A prosecution on that basis
requires the prior approval of both the Committee and the Assistant Deputy Attorney
General.

In determining whether such a compelling public interest exists in particular cases, Crown
counsel and the Committee must consider the principles set out in this memorandum.

Assessing the evidence of an in-custody informer requires a rigorous, objective assessment of
the informer's account of the accused person's alleged statement, the circumstances in which
that account was provided to the authorities, and the in-custody informer’s general
reliability. The factors listed in this memorandum must be considered by Crown counsel and
by the In-Custody Informer Committee as part of their assessments of “compelling public
interest”.

If an in-custody informer does not intend to testify or refuses to consent to make his or her
statement known to the public, then the statement is protected by informer privilege.
Crown counsel must consider the constraints created by this privilege in contemplating the
disclosure of any information that could expressly or implicitly reveal the informer’s
identity.

Where the in-custody informer is charged with additional criminal offences and/or seeks
additional consideration, Crown counsel must notify his or her Director of Crown
Operations who will determine whether or not the In-Custody Informer Committee ought to
reconsider the matter.

Under no circumstances shall conferring consideration on an in-custody informer be
conditional upon the conviction of the accused person.

Any agreements made with in-custody informers relating to consideration in exchange for
information or evidence must, absent exceptional circumstances, be reduced to writing and
signed by a prosecutor, the informer and counsel (if represented). An oral agreement, fully
recorded, may substitute for a written agreement. While a videotape recording is
preferable, other types of record, such as audiotape or affidavit, may suffice. Any such
agreements respecting consideration shall be approved by a Director of Crown Operations.
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Prosecutorial discretion may only be exercised in favour of adducing the evidence at trial of
the in-custody informer where the Committee has determined that there is a compelling
public interest in doing so. The deliberations of the Committee underlying that exercise of
prosecutorial discretion in individual cases will not be disclosed.

If the in-custody informer recants following a decision by the In-Custody Informer
Committee and Crown counsel still wishes to call the witness, the matter must be referred
back to the In-Custody Informer Committee.

A principal purpose of this Practice Memorandum is to help prevent miscarriages of
justice, which can occur when in-custody informers falsely implicate accused persons.
Therefore, where Crown counsel becomes aware of an in-custody informer, with intent to
mislead, making a false statement with respect to a material fact, he or she must refer the
case to the Crown Attorney. If the Crown Attorney is prosecuting counsel, then the case
must be referred to the Director of Crown Operations. The case will then be referred to an
outside police agency for investigation.
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APPENDIX C: SAMPLE CODING SHEETS

Coding Sheet Part Example (case information)

Case Citation Judgment | Relevant | Appeal Judge | Charges/ Grounds of | Comment | Other
type Dates decision | alone | conviction appeal on the wrongful
Case summary or nature of | conviction
Jury evidence | factors
trial present?

R. v. Well§2001] ONCAw7 | DOOuos Dismissed| Jury Convicted: | 6 grounds of | Direct n/a
0.J. No. 81 decision June 15, trial appeal evidence,
1990 1stdegree 1. Tdwzerred | DNA
Accused found to murder x2 | in finding no | evidence
have strangled his V109, breach of s 8
girlfriend when she October 2nddegree | &.10bre:
resisted his sexual 24,1991 murder x2 | statement to
advances, then went police &

on to sexually assau S110 seizure of

a women, killing her November bodily

and her two sons 12,1991 samples

2. TJ charge
AH111 to jury on
November reasonable
2-3, 2000 doubt was
inadequate
Adi1z 3. TJ should
January have severed
17,2001 the counts

4,
incompetence
of counsel
resulted in s.
7 &11d
violations
5.TJ erred in
not charging
the jury to
similar fact
evidence

6. TJ failed to
give
Vetrovec
warning re:
ICl114
evidence

Coding Sheet Ra2 - Example (incustody informant information)

107 Ontario Court of Appeal

108 Date of offence

109 Date verdict rendered

110 Date of sentencing decision

111 Date appeal heard

112 Date of appeal judgement released
113 Trial judge

114In-custody informant
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Case Name(s) age HISTORY: | BENEFITS Reason for | Time- Relation to| Did other

Citation 1.Criminal | 1.sought informing lapsed prior| accused unsavoury
2.informing | 2.offered to witnesses
3.psychiatric| 3.received informing testify?
4.drug

R. v. Scott 26 1. “ 1 e| 1l entrance into| Initially 2 years Family Denis

Trudel, | Emmerson criminal drug treatment | claimed to | after friend of Gaudreault:

[2004] r ec or d| program have some | alleged co-accused accomplice

0.J. knowledge | confession | (Mallory)

No. 248 4. substance| 2. Witness of murders, Jacques
abuse Protection police Trudel;
problems Program offered him Defend

(WPP), drug WPP; brother,
treatment contacted associate in
police one drug
3. WPP, drug | month later business,
rehabilitation after being history of
clinic, chargel providing
leniency from | with new information
the courts offences to the police
recommended in exchange
for leniercy
Coding Sheet Part-3Example (judicial commentary on-gustody informant)
Case Commentary on ICI Commentary on state of case law/ | attempts to exclude| Commentary on
evidence legislation relating to ICI testimony | or limit ICI other evidence
evidence?
R. v. Mr. Smith (fictiousname) | Tr i al judge’' s r e {Attempttoexclude | n/a
Gray (para 8) Smith’'s evidence]evidence onthe
[1991] | In custody since June 198 | do not have to review the facts in al basis of sec. 7 (righi
0.J. on robbery charges (para | great detail. It happened that the to silence)
No. 11) inmate mentioned to a police officer,
1084 Same range as appellant | who was not directly involved with th
(para 11) investigation of this charge, that he

Fall 1987 assistingcial
Enforcement Unit
(organized crime) (para
13)

Offered information about
Gray to police during
interview on another
matter (para 14)
Long-time criminal (para
23)

Reviewed the preliminary
inquiry transcripts with the
appellant (para 23)

might be n the position to give some
information that might be helpful to
the Crown in respect to the accused
who, at that time, was a prisoner in t
same jail. The officer related the
conversation to the Crown attorney
who said to tell the inmate that, in
effect,any information would be
welcome.

From then orhe officer gave no
instructions to the inmate as to how |
should conduct any discussions with
the accused. No trick was used by th
police. No suggestion was made by |
police to the inmate that he should u
any trick to lead the accused to talk t
him. Apparently the inmate formed th
opinion that the

accused was a talkative person, as
indeed, according to the inmate, he

probably is.




While obviously there are cases in
which the use of agents provocateur
informants or trickery could constitutg
a violaion of section 7 or section
10(b) of the Charter, | am completely
satisfied that this is not one of them.
Frankly, had the police turned down
the offer of the inmate to pass on
information to them, | think they
would be subject to question as to
whether hey had properly performed
their duties.

Gangland executions are not pleasa
matters. Investigations of them are
difficult and | see nothing wrong with
the Crown agreeing to accept
information that may be provided by
cellmate or other inmate, who has
acacess to the accused.

It seems to me that a judge in
Manitoba was correct when he said
that the Charter is the protector of th
rights of citizens; it is not their nanny/|
If people accused of offences want t(
blab in the jails, they have no right tg
expectthat people will not repeat whg
they hear. In my opinion there is no
violation whatsoever of any of the
accused's rights in respect to the
statement or statements made by th¢
accused to the inmate.

If | did find there to have been some
technical violatiorof his Charter
rights, 1 would have admitted the
evidence, because | am satisfied tha|
its admission would not bring the
administration of justice into
disrepute.

Indeed, in my opinion, if | were to
reject this evidence, | would bring the

administrationmto disreputdpara 24)
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Type of document: Prosecution Directive Effective date: November 14, 2017

In-Custody Informers

Experience has shown that the use of in-custody informers may pose a substantial risk
to the proper administration of justice. Prosecutors must be aware of the dangers of
calling in-custody informers as witnesses. Policies are in place to prevent an injustice
that occurs when an in-custody informer falsely implicates another person.

An in-custody informer is someone who claims to have received one or more
statements from an accused person while both are in custody about offences that
occurred outside the custodial institution. The accused person need not be in custody
for, or charged with, the offences to which the statements relate. Excluded from this
definition are informers who claim to have direct knowledge of an offence independent
of the statements provided by the accused person.

Because of the potential risks posed by reliance upon evidence of an in-custody
informer, there must be a compelling public interest to tender evidence from an in-
custody informer. A decision to seek to tender this evidence must be the product of a
rigorous, objective assessment of the in-custody informer’'s account of the accused
person’s alleged statement, the circumstances in which that account was provided to
the authorities and the in-custody informer’s general reliability.

In circumstances where the Prosecutor becomes aware that an in-custody informer has
the intent to mislead and make a false statement with respect to an accused person, the
case must be directed to the Crown Attorney. The case will then be investigated.

Calling an in-custody informer as a witness
Depending on the nature of the proceedings, a Prosecutor who seeks to tender the
evidence of an in-custody informer must obtain the approval of the Crown Attorney, the

Director, the In-Custody Informer Committee and/or the Assistant Deputy Attorney
General - Criminal Law Division.
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Preliminary inquiry

If the Prosecutor seeks to tender the evidence of an in-custody informer at a preliminary
inquiry, the Prosecutor must bring the matter to the attention of her Director.

The Director must determine whether the in-custody informer’s evidence can be used at
the preliminary inquiry or if the case should be referred to the In-Custody Informer
Committee for a decision.

An in-custody informer can only be called as a witness at a preliminary inquiry with the
approval of a Director or the In-Custody Informer Committee.

Trial

A Prosecutor who forms the opinion that there is a compelling public interest in relying
on the evidence of an in-custody informer at trial must refer the case to the In-Custody
Informer Committee.

The Committee will consider the materials submitted by the Prosecutor, and absent
exceptional circumstances, will meet with the Prosecutor to discuss the case before
making its decision.

An in-custody informer can only be called as a witness at a trial with the approval of the
In-Custody Informer Committee.

The deliberations of the Committee are privileged and will not be disclosed.

The existence of a public interest in proceeding with a prosecution based solely on the
unconfirmed evidence of an in-custody informer is exceptional. In these circumstances,
approval to tender the evidence must be approved by the Assistant Deputy Attorney
General — Criminal Law Division as well as the In-Custody Informer Committee.

Agreements to testify

An in-custody informer must never be given consideration that is conditional upon the
accused’s conviction.
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Any agreements made with in-custody informers relating to consideration in exchange
for information or evidence must, absent exceptional circumstances, be reduced to
writing and signed by a Prosecutor (other than the Prosecutor assigned to the case), the
informer and counsel (if represented). An oral agreement, fully recorded, may
substitute for a written agreement. A videotape recording or other type of record, such
as audiotape or affidavit, may also suffice.

A Director must approve any agreements respecting consideration and the agreement
must be provided to the In-custody Informer Committee.

Restrictions

If the in-custody informer recants their evidence following a decision by the In-Custody
Informer Committee and the Prosecutor determines that the evidence of the in-custody
informer should be tendered, the matter must be referred back to the Committee and
the Director.

Where the in-custody informer is charged with additional criminal offences and/or seeks
additional consideration, the Prosecutor must notify her Director who reviewed the
original file, who will then determine whether the In-Custody Informer Committee ought
to reconsider the matter.

The In-custody Informer Registry

The Ministry of the Attorney General has established an In-custody Informer Registry.
The Chair of the In-custody Informer Committee is responsible for updating the registry
with information provided by Prosecutors and the police.

Prosecutors who become aware of individuals coming forward to act as in-custody
informers must forward to the Committee the name of the potential in-custody informer
and the result of any investigation into the statement of the informant regardless of
whether the Prosecutor seeks to use the informant’s evidence. These names and this
information will be included in the In-Custody Informer Registry.

The Prosecutor must forward to the Committee the outcome of a prosecution where an

in-custody informer was permitted to testify at a preliminary inquiry or trial. These
results will be noted in the In-Custody Informer Registry.
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