
















































































































































































































































































































































































































































































































































































APPLICABILITY OF CANON 1096 167

In other words, the discretion of judgment necessary for marriage means there is the
capacity to know, to estimate and to choose. Knowledge means an abstract
apprehension of the object under the heading of what is true. Estimation introduces
a critical capacity about the object. Choice involves the possibility of bringing the
intended object together with various motives in order to choose.’ As Mendonga
points out:

Choice of any state in life in the Church presupposes sufficient human
maturity proportionate to that state. .. In order to contract marriage, therefore,
sufficient psychological maturity which enables a person to perceive critically
and freely to choose marriage with all its rights and obligations is essential.
This “psychological maturity” which enables a person to form a valid consent
is expressed in law in terms of “discretion of judgment.” ‘

3. Inability to assume essential obligations (3°)

Numbers 1 and 2 of canon 1095 concern the capacity of the individual to form and

consideratione capacitatis personarum tractandum videatur; € contra, scientia debita et apprehensio
veritatis potius ad defectum ipsius actus emissionis consensus directe pertinent» (De ignorantiae
influxu in matrimoniali consensu, in «Apollinaris», 1953, pp. 348-349).

“Componi ideo potest cognitio sat plena de re matrimoniali cum defectu discretionis iudicii,
qui defectus magis attingit intimas distorsiones efformationis et excitationis deliberationis quam
inadaequatam vel falsam apprehensionem obiecti contractus” , SRR Dec, 53 (1961),p. 118. English
translation from J.H. PROVOST, “Cases; Sources for Canon 1095, 1°, Part Two”, in The Jurist, 54
(1994), pp. 672-673. It is to be noted that this Rotal decision is listed as one of the fontes for both
1° and 2° of canon 1095.

M« discretionem matrimonio proportionatam inducere capacitatem cognoscendi, aestimandi
atque seligendi. Cognitio dicitabstractam apprehensionem obiecti sub specie veri, aestimatio inducit
capacitatem criticam circa idem obiectum, selectio secumfert possibilitatem conferendi intentum
obiectum cum variis motivis ad electionem faciendam”, coram FIORE, 30 May 1987, in SRR Dec,
79 (1987), p. 337; English translation in J.A. ALESANDRO, ed., Marriage Studies IV, Washington,
DC, Canon Law Society of America, 1990, pp. 17-18.

SMENDONCA, “Consensual Incapacity for Marriage™, pp. 492-493.
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give valid consent. In number 3,% however, the act of consent is presumed to be
sufficient but the person has been so affected in some manner (“due to causes of a
psychic nature”) that he or she is unable to assume those obligations which were
promised.”” Thus, the formal elements of the act of consent may not necessarily be
affected; rather it is the formal object of consent.”® Stankiewicz clearly points this

out:

Incapacity to assume the duties, as prevalent jurisprudence of the Rota
contends, does not affect the “formal elements of consent,” namely
“estimative knowledge and will eliciting consent in the aspect of its
operation™; it concerns the “object of consent”.... For, incapacity consists in
the defect of matrimonial consent “insofar as the person contracting is unable
to give and accept the right to the body which has been anticipated by natural
law.”%

Whereas numbers 1 and 2 of this canon concern directly the act of consent, and
knowledge could have ramifications upon the decision to marry, ignorance — as a

ground for marriage nullity — needs to be distinguished from the incapacity as

%For more in-depth analysis of this title, see citations for canon 1095, 2°, as well as P.G.
BIANCH], Incapacitas assumendi obligationes essentiales matrimonii; analisi della giurisprudenza
rotale, particolarmente degli anni 1970-1982, Roma, Pubblicazioni del Pontificio Seminario
Lombardo di Roma, 1992, specifically pp. 159-273; L. RUANO ESPINA, La incapacidad para
asumir las obligaciones escenciales del matrimonio por causas psiquicas, como capitulo de nulidad,
Barcelona, Libreria Bosch, 1989, specifically pp. 53-252.

YBURKE, “Canon 1095, 1° and 2° Presentation I: Canonical Doctrine”, p. 85.
BMENDONCA, “Consensual Incapacity for Marriage”, p. 506.

B«[ncapacitas assumendi onera, sicut contendit praevalens Jurisprudentia Nostri Fori, non
inficit «elementa formalia consensus», id est «cognitionem aestimativam et voluntatem consensum
elicientem sub ratione operationis», tangit autem «obiectum consensus» (decis. coram ANNE, d. 17
januarii a. 1967, n. 11; SRR Dec, vol. LIX, pp. 28-29). Incapacitas enim consistit in defectu obiecti
consensus matrimonialis «in quantum contrahens incapax sit tradere — acceptare ius in corpus quale
a iure naturae praevideatur» (decis, coram LEFEBVRE, d. 2 decembris a. 1967, n. 10; vol. LIX, p.
804; — cf. decis. coram BONET, d. 12 decembris a. 1955, n. 2; vol. XLVII, p. 842)”, coram
STANKIEWICZ, 16 December 1982, in Ephemerides iuris canonici, 39 (1983), pp. 255-256;
English translation from MENDONCA, “Consensual Incapacity for Marriage”, pp. 506-507.
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delineated in these two titles. However, in number 3, the consent could be intact;
there is sufficient use of reason, estimative knowledge and sufficient discretion of
judgment.® The incapacity lies in the inability of the contractant to assume the
essential obligations which he or she is pledging in marriage. In other words, while
due knowledge is presumed in the person, it is the will which is lacking.! The
reasons for this inadequacy in the will must specifically be due to causes of a psychic
nature (ob causas naturae psychicae).? As Mendonga points out:

The incapacity to assume the essential obligations of marriage causes
the nullity of marriage by the fact it affects the will in the very act of election
or decision. The election, which is formally an act of the will, of an
impossible obligation is empty and inefficacious, nor can it by its very nature
produce juridic effects. The will that chooses such an impossible obligation
lacks power over what is willed; it lacks the faculty to dispose that object
which it cannot retain constantly. For, if the will is inefficient in marriage,
it does not produce the effects, namely it cannot establish the conjugal state.*’

Since it is not a question of knowledge but rather one of inability to assume, i.e., the

“pOMPEDDA, “Incapacity to Assume the Essential Obligations of Marriage”, p. 171.
41See MENDONCA, “Consensual Incapacity for Marriage”, p. 508.

22gee MENDONCA, “Incapacity to Contract Marriage: Canon 1095”, pp. 295-297;
POMPEDDA, “Incapacity to Assume the Essential Obligations of Marriage”, pp. 165-167;
PROVOST, “Canon 1095: Past, Present, Future”, pp. 101-102.

L. ORSY, “Matrimonial Consent in the New Code; Glossae on Canons 1057, 1095-1103,
1107, in The Jurist, 43 (1983), p. 43, writes concerning the translation of the phrase ob causas
naturae psychiae:

“Is it ‘for causes of psychic nature,’ or ‘for causes of psychological nature’? Psychic in
English implies some disposition in the psyche which is out of the ordinary although not necessarily
abnormal. Psychological indicates no special disposition, just a movement in the psyche, a rather
ordinary event which may interfere with the act of consenting. Subtle as this distinction is, it has
down-to-earth practical consequences. If ‘causes of psychic nature’ are required to impede consent,
the judge may well start searching for out-of-the-ordinary dispositions, such as obsession,
narcissism, etc.; if ‘causes of psychological nature’ are enough he may take into account rather
ordinary events, e.g., transient emotional disturbances, stresses and tensions originating within a
physical illness, etc.”

SMENDONCA, “Consensual Incapacity for Marriage”, p. 508.
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contractant knows, at least to some extent, what the essential obligations are but is
incapable to assume them, we may conclude that there should be little, if any,
confusion between the ground of ignorance and the incapacity listed in canon 1095,
3°.

b. Ignorance and error (cc. 1097, 1098, 1099; CCEO cc. 820, 821, 822)
There has been much written concerning the concept of error * and its

relationship to ignorance.® As was discussed earlier in this work, canonists,

especially those in Europe, referred to ignorance as “error of substance”, “substdntial

“For in-depth works pertaining to error, see the articles in issue I-II of Monitor
ecclesiasticus, “Errore e dolo nel consenso matrimoniale canonico”, 120 (1995), pp. 5-158; and
number 69 of fus canonicum, “Estudios sobre el error y el dolo en el matrimonial canénico”, 35
(1995), pp. 13-198. See also C. BURKE, “The Effect of Fraud, Condition and Error in Marital
Consent: Some Personalist Considerations”, in Monitor ecclesiasticus, 122 (1997), pp. 295-310,513-
519: E. COLAGIOVANNI, “New (Hot) Grounds of Nullity in Marriage Cases”, in ibid., pp. 521-
552.

“For examples, see P.A. BONNET, “L’errore nel matrimonio canonico”, in Studi in onore
di Pietro Agostino d'Avack, vol. 1, Pubblicazioni della Faculta di Giurisprudenza dell’Universita di
Roma, Milano, A. Giuffré Editore, 1976, pp. 367-376; “Errore di diritto e necessita della coscienza
dell’importanza vitale dell’opzione matrimoniale”, in /l diritto ecclesiastico, 94 (1983) 2, pp. 462-
481; “L’errore di diritto giuridicamente rilevante nel consenso matrimoniale canonico”, in Studi in
memoria di Pietro Gismondi, vol.1, Pubblicazioni della Faculta di Giurisprudenza, Universita degli
studi di Roma, Milano, A. Giuffré Editore, 1987-1988, pp. 137-172; GRAMUNT and WAUCK,
“«Lack of Due Discretion»: Incapacity or Error”, pp. 543-546; J.A. MOHLER, “De errore in
qualitate communi ad nuptias quaesita”, in Apollinaris, 34 (1961), pp. 371-372, 385-387; P.
PELLEGRINO, “L’errore di diritto nel matrimonio canonico (cann. 1096 - 1099)”, in 1l diritto
ecclesiastico, 108, (1997) 1, pp. 363-404; IL.M. SANCHEZ, “Causa, error y simulacién en el
matrimonio canénico”, in Studi in onore di Pietro Agostino d’Avack, vol. 3, Pubblicazioni della
Faculta di Giurisprudenza dell’Universita di Roma, Milano, A. Giuffré Editore, 1976, pp. 53-122;
A. STANKIEWICZ, “L’errore di diritto nel consenso matrimoniale e la sua autonomia giuridica”,
in Periodica, 83 (1994), pp. 635-668; E. TEJERO, “La ignorancia y el error sobre la identidad del
matrimonio”, in fus canonicum, 35 (1995), pp. 13-101; S. VILLEGGIANTE, “Errore e volunta
simulatoria nel consenso matrimoniale in diritto canonico”, in Monitor ecclesiasticus, 109 (1984),
pp- 487-516.



APPLICABILITY OF CANON 1096 171

error” or “error of law”,* thus equating ignorance with error.*’” Both concepts deal
with the intellect*® and are understood as defects of knowledge concerning juridic
acts. Both are also classified as sources of marriage nullity (capita nullitatis) under
lack of valid consent, defects of knowledge.*’

The 1983 CIC contains three canons which pertain to error and its effect on

marriage: 1097 (error of person and error of quality of a person, also known as error

“See O. GIACCHI, Il consenso nel matrimonio canonico, 3" ed., Milano, A. Giuffré
Editore, 1968, pp. 56-59. See also G. CARNERO, “Nulidad por error acerca de persona o de sus
cualidades”, in Las causas matrimoniales: trabajos de la cuarta semana de derecho candnico
celebrada en el monasterio Na. Sa. de Montserrat, Salamanca, Tipografia FLO-REZ, 1953, p. 205.
The author states here that the effect of ignorance is the same as that of error “...claramente que el
efecto psicologico del error y de ignorancia sobre el acto voluntario son idénticos.” O.
FUMAGALLI CARULLI, “La relazione dinamica tra il can. 1082 e il can. 1081 Cod. Iur. Can.”,
in Ephemerides iuris canonici, 34 (1978), pp. 247-279, interchanges ignorance and error. Likewise,
E. GRAZIANI, Volunta attuale e volunta precettiva nel negotio matrimoniale canonico,
Pubblicazioni dell’Istituto di scienze giuridiche, economiche, politiche e sociali della Universita di
Messina, 34, Milano, A. Giuffré Editore, 1956, p. 98, calls error “a subspecies of ignorance”. See
also J.M. MANS PUIGARNAU, El consentimiento matrimonial; defecto y vicios del mismo como
causas de nulidad de las nupcias, Barcelona, Bosch, 1956, pp. 21, 108-115. WERNZ-VIDAL, Jus
canonicum, vol. 5, Ius matrimoniale, pp. 596-623, lists canon 1082 under error.

YPELLEGRINO, “L’errore di diritto nel matrimonio canonico (cann. 1096 - 1099)”, p. 364:
«...alcuni autori parlano di ignorantia in re matrimoniali, altri parlano invece di error iuris (errore
ostativo di diritto).”

8Specifically pertaining to error as existing in the intellect, see P. HENNESSEY, “Canon
1097: A Requiem for Error Redundans?”, in The Jurist, 49 (1989), p. 160 and footnote 32 on the
same page.

GRAMUNT and WAUCK, “«Lack of Due Discretion»: Incapacity or Error?”, p. 534.

5%Canon 1097, §1: “Error in persona invalidum reddit matrimonium.

§2: “Error in qualitate personae, etsi det causam contractui, matrimonium irritum non reddit,
nisi haec qualitas directe et principaliter intendatur.”
Canon 1097, §1: “Error concerning the person renders a marriage invalid.

§2: “Error concerning a quality of the person does not render a marriage invalid even if it
is the cause of the contract, unless this quality is directly and principally intended.”
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of fact), 1098°' (dolus or imposed error), and 1099* (error of law). Whereas we
define ignorance as a lack of due knowledge, error is wrong, or false, knowledge.”
People who are in error know something, and they know that they know something,
but what they know is not correct.* Error can be seen from two perspectives: on the
one hand, it can refer to the state of mind of the parties, and on the other hand the
content of their mistake. It is beyond the scope of this study to give an exhaustive
commentary on the specific contents of each canon relating to error. The purpose of
this section is simply to differentiate ignorance from error.

As to canon 1097, §1, error of person, ignorance would not enter into the
discussion: the person simply marries the wrong person. This error about the
physical identity of the other spouse substantially destroys the act of marital consent

because such an error totally vitiates the object of the will act, i.e., the intended

5ICanon 1098: “Qui matrimonium init deceptus dolo, ad obtinendum consensum patrato,
circa aliquam alterius partis qualitatem, quae suapte natura consortium vitae coniugalis graviter
perturbare potest, invalide contrahit” (“A person contracts invalidly who enters into a marriage
deceived by malice, perpetrated to obtain consent, conceming some quality of the other partner
which by its very nature can gravely disturb the partnership of conjugal life”).

$2Canon 1099: “Error circa matrimonii unitatem vel indissolubilitatem aut sacramentalem
dignitatem, dummodo non determinet voluntatem, non vitiat consensum matrimonialem” (“Error
concerning the unity, indissolubility or sacramental dignity of marriage does not vitiate matrimonial
consent provided that it does not determine the will™).

s3Gee also THOMAS AQUINAS, Summa theologiae, Suppl., q. 51, art. 1, 1; PROVOST,
“Error as a Ground in Marriage Nullity Cases”, p. 308; L.G. WRENN, The Invalid Marriage,
Washington, DC, Canon Law Society of America, 1998, pp. 92, 96.

S“PROVOST, “Error-as a Ground in Marriage Nullity Cases”, p. 308.

ssSee P. VIDAL, Institutiones iuris civilis romani, Prati, ex officina Libraria Giachetti, 1915,
p. 87: “[E]rrore...est falsa apprehensio rei sive falsa unius pro alio aestimatio seu iudicium positivum
falsum de obiecto.” English translation in P. HENNESSY, 4 Canonical-Historical Study of Error
of Person in Marriage, Roma, Pontificia Studiorum Universitas a S. Thoma Aq. in Urbe, 1978, p.
35.
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exchange of marital rights with this other definite person.*® This is a case of mistaken
identity, not one of ignorance.

In §2, however, whether the person is ignorant or is in error of a specific
quality, the juridic effect is the same and therefore the two need not be
distinguished®’ as we find in Thomas Aquinas:

Speaking simply, ignorance differs from error, because ignorance
does not of its very nature imply an act of knowledge, while error supposes
a wrong judgment of reason about something. However, as regards being an
impediment to the voluntary, it differs not whether we call it ignorance or
error, since no ignorance can be an impediment to the voluntary, unless it
have error in conjunction with it, because the will’s act presupposes an
estimate or judgment about something which is the object of the will. |
Wherefore if there be ignorance there must needs be error; and for this reason
error is set down as being the proximate cause.**

The lack of due knowledge mentioned in canon 1096 concerns specifically marriage
as a (1) permanent (2) consortium (3) between a man and a woman (4) ordered to the
procreation of offspring (5) by means of some sexual cooperation. Therefore, while
the juridic effect may be the same, none of the elements listed in canon 1096 are

found in canon 1097. Furthermore, this error of quality does not render consent

%K. BOCCAFOLA, “Deceit and induced error about a personal quality”, in Monitor
ecclesiasticus, 124 (1999), p. 697.

S"WRENN, The Invalid Marriage, p. 96.

8Summa theologiae, Suppl., q. 51, art. 1, 1: “Ad primum ergo dicendum quod ignorantia
differt, simpliciter loquendo, ab errore, quia ignorantia de sui ratione non importat aliquem
cognitionis actum; sed error ponit iudicium rationis perversum de aliquo. Tamen quantum ad hoc
quod est impedire voluntarium, non differt utrum dicatur ignorantia vel error. Quia nulla ignorantia
potest impedire voluntarium nisi quae habet errorem adiunctum, eo quod actus voluntatis
praesupponit aestimationem sive iudicium de aliquo in quod fertur; unde si est ibi ignorantia, oportet
ibi esse errorem. Et ideo etiam ponitur error, quasi causa proxima”, FRETTE, vol. 6, p. 91; English
translation from The “Summa Theologica" of St. Thomas Aquinas, (Supplement), vol. 19, 1932, pp.
166-167.
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invalid unless it is “directly and principally intended”* by the other person, a phrase
specifically used by the Code Commission so new and abusive interpretations would
be curbed.®* With the addition of this particular phrase, ignorance cannot be applied
not only because the criteria listed in canon 1096 are not present but also because one
must know, i.e., be conscious, of the quality which he or she is “directly and
principally” intending. Thus there is knowledge, albeit false, which would preclude
ignorance. For the sake of argument, it can be maintained that the person in error
was ignorant of the fact that the other party did not possess that quality which he or
she directly and principally intended, and thus ignorance was the cause of the error.
Ignorance, however, cannot be utilized as the ground for nullity in this case because
the specificity of what one at least must not be ignorant of, which is delineated in
canon 1096, is not present.

In canon 1098, while there is also a quality of the other party which is
*unknown” to the other, thus likening it to canon 1097, §2, the differences are that
the “unknowing” party was deceived by dolus, perpetrated specifically to obtain
consent, and this quality, by its very nature, can seriously disturb the consortium of
conjugal life. Dolus is a deliberate act of deception involving forethought (astutia)

on the part of the deceiver. It is perpetrated to effect an error in another party which

Following the third rule of St. Alphonsus Liguori concerning error redundans: “si
consensus fertur directe et principaliter in qualitatem, et minus principaliter in personam” (“if
consent is made directly and principally in the quality and less principally in the person”) from A.
DE LIGUORL, Theologia moralis, L. GAUDE, ed., Romae, ex Typographia Vaticana, 1905, vol. 4,
lib. 6, n. 1016, p. 179; English translation in HENNESSEY, “Canon 1097: A Requiem for Error
Redundans?”, p. 168.

%See U. NAVARRETE, “Error in persona (c. 1097 §1)”, in Periodica, 87 (1998), pp. 392-
393: “La volunta della Commissione di Revisione...di presentare un testo che esprimesse la stessa
dottrina e la stessa disciplina, ma fosse piu chiaro e quindi fosse piu adatto ad arginare le
interpretazioni nuove e abusive che si erano manifestate negli ultimi anni. A questo scopo si ritenne
opportuno eliminare dal canone il termine «error qualitatis redundans in errorem personae» e fare
in esso esplicita menzione dell’ «error qualitatis directe et principaliter intentae».”
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will cause that party to act in accordance with the will of the deceiver.® The dolus
must be fraudulently and deliberately committed by someone in order to induce one
of the parties to consent to marriage. There must be a connection first between the
dolus and the error and then between the error and the consent.®* It does not matter
who did the actual deceiving; rather, the purpose was precisely to obtain matrimonial
consent.® Furthermore, the deception concerned a quality which, by its very nature,
can gravely disturb the consortium. While the canon gives an objective criterion, i.e.,
the quality can gravely disturb marital life,* there is openness to subjective criteria
which would vary from person to person, depending upon particular circumstances.®’

Once again, as in the case of canon 1097, §2, there is knowledge, and again
itis erroneous. However, in canon 1098, the false knowledge was purposely caused
by dolus. It is not so much the dolus which affects marital consent but rather the
error induced by the dolus.% Since there is knowledge (erroneous as it may be), then
ignorance cannot be used.

In canon 1099, there is a distinctiveness to the error in question, i.e., the error

concerns unity, indissolubility or sacramental dignity. It is beyond the scope of this

$'p T. SUMNER, “Dolus as a Ground for Nullity of Marriage”, in Studia canonica, 14
(1980), p. 178.

2BOCCAFOLA, “Deceit and induced error about a personal quality”, p. 704.

€] . BANARES, “La relacion intelecto-voluntad en el consentimiento matrimonial: notas
sobre los cc. 1096-1102 del CIC de 1983, in fus canonicum, 33 (1993), p. 595: “En cuanto al sujeto
— 0 sujetos — causantes, es irrelevante quiénes sean — la comparte, o terceros —, puesto que la
manipulaciéon, su objecto, y su alcance, resultarian idénticos en cualquier caso, ya que tienen lugar
en la pars decepta; pero se exige sin embargo la intencion de engaiar precisamente para obtener el
consentimiento matrimonial...”

“BOCCAFOLA, “Deceit and induced error about a personal quality”, pp. 705-706.
SBLANCO, M., “El dolo: requisitos y prueba”, in Jus canonicum, 35 (1995), pp. 192-193.

“BOCCAFOLA, “Deceit and induced error about a personal quality”, p. 695.
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study to enter into the discussion about what quantity or quality of error is needed to
determine the will. However, it is important for our understanding to clarify how this
particular error differs from ignorance.

The “error”’ mentioned in canon 1099 implies an incorrect judgment, a wrong
conclusion, a false understanding of unity, indissolubility or sacramental dignity
which a person has when entering marriage. It is first to be noted that none of these
is part of the substance of marriage, as listed in canon 1096. Rather, unity and
indissolubility are essential properties of marriage as stated in canon 1056.5" Thus,
according to canon 1099, if one is in error about one of these properties, or the
sacramental dignity of marriage, and that error determines the will, that pérson
invalidly contracts marriage. In other words, when there is error, the person has
reached a conclusion (about one or more of these attributes) and that conclusion is
wrong. The person knows something but does not realize what is known is incorrect.
This is different from being ignorant about these characteristics where the person
simply does not know about them and thus has no preconceived notions about them.
Furthermore, both canons are very explicit: canon 1096 lists what a person must at
least not be ignorant of; canon 1099 specifically determines the content of the error.
In canon 1099 there are three qualities of which the contracting party is to have
knowledge and, although such knowledge may be incorrect, the fact remains that
unity, indissolubility and sacramental dignity are known. Therefore, both, in our
opinion, are mutually exclusive by virtue of the contents of the canons and what is

perceived to be known or not known.

6’Canon 1056: “Essentiales matrimonii proprietates sunt unitas et indissolubilitas, quae in
matrimonio christiano ratione sacramenti peculiarem obtinent firmitatem” (“The essential properties
of marriage are unity and indissolubility, which in Christian marriage obtain a special firmness by
reason of the sacrament”).
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¢. Ignorance and Simulation (c. 1101; CCEO c. 824)

Canon 1101

§1: The internal consent of the mind is presumed to conform to the
words and signs used in celebrating the marriage.

§2: If, however, either or both of the parties by a positive act of the
will exclude marriage itself, some essential element of marriage, or some
essential property of marriage, the party contracts invalidiy.®

Traditionally, simulation * can be either total or partial, as has been the common and
consistent jurisprudence of the Roman Rota.” The distinction between each is stated

succinctly in coram FUNGHINI, 14 October 1992:

“*Canon 1101, §1: “Internus animi consensus praesumitur conformis verbis vel signis in
celebrando matrimonio adhibitis.”

§2: “At si alterutra vel utraque pars positivo voluntatis actu excludat matrimonium ipsum
vel matrimonii essentiale aliquod elementum, vel essentialem aliquam proprietatem, invalide
contrahit.”

“For more in-depth studies on simulation, see C. BURKE, “Simulated Consent”, in Forum,
9 (1998) 2, pp. 65-82; G. CANDELIER, “La simulation d’aprés les sentences de Mgr José Maria
Serrano Ruiz”, in Studia canonica, 31 (1997), pp. 373-402; J. FORNES, “Simulacion y condicio”,
in Jus canonicum, 33 (1993), pp. 295-311; F. GIL DE LAS HERAS, “El concepto canénico de
simulacion”, in fus canonicum, 33 (1993), pp. 229-257; P. KITCHEN, “Matrimonial Intention and
Simulation”, in Studia canonica, 28 (1994), pp. 347-406; A. MENDONCA, “Exclusion of the
Sacramentality of Marriage: Recent Trends in Rotal Jurisprudence”, in Studia canonica, 31 (1997),
pp- 5-48; S. PANIZO, “Exclusion de la indisolubilidad del matrimonio”, in fus canonicum, 33
(1993), pp. 259-293; E.G. PFNAUSCH, “Simulated Consent: A New Way of Looking atan Old Way
of Thinking, Part I1”, in The Jurist, 55 (1995), pp. 721-739; J.H. PROVOST, “Simulated Consent:
A New Way of Looking at an Old Way of Thinking, Part I”’, ibid., pp. 698-720; “Simulated Consent:
A New Way of Looking at an Old Way of Thinking, Part III”, ibid., pp. 740-744; ROBITAILLE,
“Simulation, Error Determining the Will, or Lack of Due Discretion? A Case Study”, pp. 397-432;
A.STANKIEWICZ, “De iurisprudentia rotali recentiore circa simulationem totalem et partialem (cc.
1101, §2 CIC; 824, §2 CCEO)”, in Monitor ecclesiasticus, 122 (1997), pp.189-234; 425-512;
“Concretizzazione del fatto simulatorio nel «positivus voluntatis actus»”, in Quaderni studio rotale,
9 (1998), pp. 34-51.

STANKIEWICZ, “De iurisprudentia rotali recentiore circa simulationem totalem et
partialem”, p. 203.
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It has become customary in both doctrine and jurisprudence to consider the
two-fold simulation: total is the marriage itself is excluded, and partial if the
essential goods or even any essential element is excluded.”

The distinction between total and partial simulation is also clarified in coram
PALESTRO, 27 May 1992:

Whoever totally simulates has no intention whatsoever of contracting
marriage; but whoever excludes some property of marriage wants to contract
marriage, but does so as it is conceived by onself, namely its object is
something else from that object unto which, by its very nature, matrimonial
consent is directed.”
Generally speaking, simulation consists in a positive act of the will excluding
(
something essential and the result of this exclusion is that the marriage is contracted
invalidly.” In other words, simulation consists in a deliberately intended discrepancy
between the internal will and its external manifestation.” Thus, simulation arises
when a person knows what is correct, objectively speaking, but excludes it from the
act of the will by which marriage is contracted.” Simulation, then, occurs when a

person says one thing but actually wants something else. There is a divergence or

""Coram FUNGHINIL, 14 October 1992, in SRR Dec, 84 (1992), p. 467: “Usu venit in
doctrina et jurisprudentia duplicem considerare simulationem, totalem si matrimonium ipsum
excluditur, partialem si bona essentialia vel essentiale quoddam elementum excluditur.” See
STANKIEWICZ, “De iurisprudentia rotali recentiore circa simulationem totalem et partialem”, p.
204.

2Coram PALESTRO, 27 May 1992, ibid., pp. 281-282: “Qui totaliter simulat nullam habet
intentionem contrahendi matrimonium, qui vero aliquod excludit bonum vult, e contra, matrimonium
contrahere, sed idem intendit utpote a se conceptum, nempe eius obiectum est aliquid aliud ab
obiecto in quod, natura sua, matrimonialis consensus fertur.” See STANKIEWICZ, “De
iurisprudentia rotali recentiore circa simulationem totalem et partialem”, p. 208.

BPROVOST, “Simulated Consent, Part I”, p. 702.

M«Simulatio autem consistit in deliberate intenta a subiecto (simulante) discrepantia inter
voluntatem internam et externam eius manifestationem seu declarationem”, STANKIEWICZ, “De
iurisprudentia rotali recentiore circa simulationem totalem et partialem”, p. 200.

SPROVOST, “Error as a Ground in Marriage Nullity Cases”, p. 308.
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contradiction of wills or intentions:™ a dichotomy between what is expected and what
is actually intended by the simulator. There is conflict between the belief system of
the person and the teaching of the Church and the person resolves it in favor of self
rather than in favor of the Church. If a person is aware that his or her lifestyle and
beliefs are contrary to what the Church understands as marriage and persists in
adhering to them at the time of consent, then simulation occurs.” The conformity
between the mind and what is communicated, as presumed in canon 1101, §1,
therefore, does not exist.

Simulation may occur not only because of a conscious exclusion but also
because of a conscious inclusion of elements which would contradict' the
understanding of marriage taught by the Church. In coram De LANVERSIN, 31 July
1990, we read:

Total simulation arises not only by the exclusion of marriage itself, or of the
other party, but also by including elements which radically contradict those
of the community of life and love established by the Creator’s laws.”

For the marriage nullity, it is not necessary that both parties simulate consent, but it
suffices if at least one of the two parties does, and this is because of the individuality

of the marriage contract.” Since §1 is a presumption of law, there must be facts to

*D.M.CAMPBELL, “Canon 1099: The Emergence of a New Juridic Figure?”, in Quaderni
studio rotale, 5 (1990), p. 57. See also S. VILLEGGIANTE, “Errore e volunta simulatoria nel
consenso matrimoniale in diritto canonico”, p. 508.

L.A.ROBITAILLE, “Simulation, Error Determining the Will, or Lack of Due Discretion?
A Case Study”, p. 414.

Coram De LANVERSIN, 31 July 1990, in SRR Dec, 82 (1990), p. 678: “Simulatio totalis
perficitur etiam non solum per exclusionem ipsius matrimonii, vel istius nupturientis, sed etiam per
inclusionem elementorum quae radicitus contradicunt illi communitati vitae et amoris quae firmatur
a lege Creatoris (Dec. Coram Collagiovanni, diei 25 maii 1982, ARRT Dec., vol. LXXIV, p. 292).”
English translation in PROVOST, “Simulated Consent, Part I”, p. 710.

STANKIEWICZ, “De iurisprudentia rotali recentiore circa simulationem totalem et
partialem”, p. 201, quoting coram FALTIN, 18 January 1988, in SRR Dec, 80 (1980), p. 5: “[A]d
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the contrary in order to overturn it and this consists in proving the existence of a
contrary “positive act of the will”.*®

Simulation differs from both ignorance and error. There is no conflict or
dichotomy between what is externally expressed and what one knows (which would
result from error) or does not know (which would be ignorance). In cases of
ignorance there is no positive act of the will to exclude something essential or include
something contrary to what the Church teaches and understands about marriage.*'

Simulation is distinct from ignorance. In order to “say one thing and think
another”, there must already be some kind of knowledge present. Although this
knowledge is incorrect or perceived to be incorrect on the part of the simulatot,* it
is precisely the fact that the person not only has knowledge but also is aware that this

knowledge is in conflict with the Church, which results in simulation. Furthermore,

taking into consideration the specific knowledge which a person is at least not to be

nullitatem matrimonii non requiritur, ut «utraque pars», sed sufficit, ut saltem «alterutra pars»
consensum simulat, propter individualitatem contractus matrimonialis.”

“For a more detailed study on this topic, see J.M. SERRANO RUIZ, “What about that
Famous ‘Positive’ Act of the Will?”, in A Swing of the Pendulum: Canon Law in Modern Society,
Monsignor W. Onclin Chair Addendum, Leuven, Katholieke Universiteit, Uitgeveru Peeters, 1996,
pp. 21-30; and L.A. ROBITAILLE, “Proofs in Defect of the Will Cases: Jurisprudence regarding
Positive Acts of the Will Contrary to Marriage”, in CLSA4 Proceedings, 57 (1995), pp. 337-354.

8igee PROVOST, “Simulated Consent, Part [, p. 706.

2ROBITAILLE, on page 413 of her article, “Simulation, Error Determining the Will, or
Lack of Due Discretion? A Case Study”, makes a very interesting and insightful observation. She
states that while there is the straightforward understanding of ignorance, i.e., a person may be truly
unaware of the teachings of the Church, there is also a second possibility: a person may be aware
of the Church’s teachings in a general way but is not aware that his or her erroneous beliefs are
against the Church’s teachings. She refers to both of these scenarios as “the issue of ignorance of
the Church’s teaching of marriage”. While the first example isa classic illustration of ignorance, the
second one is nuanced and deserving of further consideration.

In regard to this proposal, we could note that canon 1096 does not simply reiterate “the
teachings of the Church” but rather states the understanding of marriage founded in the natural law,
since we are dealing with the minimum of knowledge necessary to inform the will in order to act so
that consent can be made.
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ignorant of; as listed in canon 1096, it seems quite clear that simulation and ignorance
are mutually exclusive of each other.

Another interesting scenario proposed by various authors under the ground of
simulation is that of “non-inclusion”® i.e., rather than consciously excluding
marriage or an essential part or an essential element, the party/parties did not include
it. Other versions of non-inclusion have been identified as “inadequate consent” and
«|ack of commitment”. Under these headings, the person entering marriage fails to
have the motivation or commitment needed for fulfilling the consent he or she is
making.* Principally, these headings have been used by tribunals in England,
Ireland, Scotland and Wales® seeing it as a form of simulation (either total or pattial)
or lack of due discretion.®® While these authors hold it is a form of simulation, other
authors, including A. Stankiewicz, do not.”’

Rather than taking sides in this particular issue or proposing another heading
for nullity, we wish to introduce another approach. The authors already mentioned

state that there is an invalid marriage due to the lack of commitment or non-inclusion

See the decision coram SHEEHY, in the Canon Law Society of Great Britain Newsletter,
6 (1974), Appendix II, pp. 1-21. See also the writings of R. BROWN, specifically “Inadequate
Consent or Lack of Commitment: Authentic Grounds for Nullity?”, in Studia canonica, 9 (1975),
pp. 249-265; “Total Simulation — A Second Look”, in Studia canonica, 10 (1976), pp. 23 5-249;
“Non-Inclusion: A Form of Simulation?”, in CLSA Proceedings, 71 (1979), pp. 1-11; and
«Simulation Versus Lack of Commitment”, in Studia canonica, 14 (1980), pp. 335-345. See also
J. HUMPHREYS, “Lack of Commitment in Consent”, in Studia canonica, 2 (1976), pp. 345-362.

UBROWN, “Inadequate Consent of Lack of Commitment”, pp. 251-252.

$SBROWN, “Total Simulation — A Second Look”, p. 235.

BROWN, “Inadequate Consent of Lack of Commitment”, pp. 250-253.

*See STANKIEWICZ, “De iurisprudentia rotali recentiore circa simulationem totalem et
partialem”, p. 205. To corroborate his position, he quotes coram POMPEDDA, 9 May 1970, in SRR
Dec, 62 (1970), p. 476: “Ad simulationem matrimonii efficiendam non sufficit simplex absentia

intentionis contrahendi. Consensus etenim externe manifestatur per actum positivum voluntatis, qui
eliditur tantummeodo per contrarium actum positivum.”
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because there is an inadequate consent, based on canon 1057:

§1: The consent of the parties, legitimately manifested between
persons qualified by law, makes marriage; no human power is able to supply
this consent.

§2: Matrimonial consent is an act of the will by which a man and a
woman mutually give and accept each other through an irrevocable covenant
in order to establish marriage.*

Their conclusion, however, was that the party or parties either simulated consent
(canon 1101, §2) or lacked the discretion of judgment (canon 1095, §2) necessary to
give full consent. Rather than place the titles of non-inclusion, lack of commitment
and inadequate consent either under the headings of simulation or grave lack of
discretion of judgment, the research and jurisprudence of these titles® coul‘d be
applied to utilize canon 1096 to a much greater extent. Let us explain.

Canon 1057 refers to marriage which is described in canon 1055, §1:

The matrimonial covenant, by which a man and a woman establish between
themselves a partnership of the whole of life and which is ordered by its
nature to the good of the spouses and the procreation and education of
offspring, has been raised by Christ the Lord to the dignity of a sacrament
between the baptized.”

%Canon 1057, §1: “Matrimonium facit partium consensus inter personas iure habiles
legitime manifestatus, qui nulla humana potestate suppleri valet.”
§2. “Consensus matrimonialis est actus voluntatis, quo vir et mulier foedere irrevocabili sese mutuo
tradunt et accipiunt ad constituendum matrimonium.” This was also seen in canon 1081 of the 1917
CIC, where the wording of §1 is identical and §2 was reformulated in light of Vatican I

*The Combined Index to the Matrimonial Decisions of England and Wales (1967-1979) and
the Matrimonial Decisions of Great Britain and Ireland (1980-1989), pp. 57-59, lists 151
descriptions of cases adjudicated under the title of “Inadequate Consent”. It is to be noted that not
all these cases could be used, since some descriptions (e.g., husband’s drinking problem [p. 57];
parents pressurized couple into marriage [p. 58]; husband was narcissistic [p. 59] to name a few)
would more fittingly be placed under other headings of nullity.

%Canon 1055, §1: “Matrimoniale foedus, quo vir et mulier inter se totius vitae consortium
constituunt, indole sua naturali ad bonum coniugum atque ad prolis generationem et educationem
ordinatum, a Christo Domino ad sacramenti dignitatem inter baptizatos evectum est.”
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Marriage is further described in canon 1056:

The essential properties of marriage are unity and indissolubility, which in
Christian marriage obtain a special firmness by reason of the sacrament.”!

Thus, according to canon 1057, in order to “make” marriage, the consent of the
parties must include that they are establishing a partnership of the whole of life,
whose essential properties are unity and indissolubility, which is ordered to the good
of the spouses and the procreation and education of offspring. Three similarities
between canon 1055, §1, and canon 1096, §1, can be identified: (1) the joining ofa
man and a woman (2) into a partnership (consortium) which (3) is ordered to the
procreation of offspring.” The most important point for our study is the consortium.
Given today’s society with its many prevalent “mentalities” (e.g. divorce,”
contraception, infidelity, machismo and feminism toname a few), we propose, for the
sake of further study and development, that contractants can be ignorant of what the
Church understands marriage to be, especially in regard to the consortium according
to canon 1055, and thus canon 1057 is not fulfilled and marriage is not established.
Because of ignorance of the consortium, there is an inadequate consent, a lack of
commitment to the marriage or a non-inclusion of good of the spouses or the

procreation and education of children and, possibly, the essential properties.

SICanon 1056: “Essentiales matrimonii proprietates sunt unitas et indissolubilitas, quae in
matrimonio christiano ratione sacramenti peculiarem obtinent firmitatem.”

92We have already described in earlier chapters how unity and exclusivity and indissolubility
and permanence are similar but not identical.

%Concerning the divorce mentality, see the Pope’s allocution to the Roman Rota, 21 January
2000, “The Ratified and Consummated Sacramental Marriage”, in Origins, 29 ( 1999-2000), pp. 553-
555.

We can also add an “annulment” mentality; see C.J. VAN DER POEL, “Influences of an
‘Annulment Mentality’”, in The Jurist, 40 (1980), pp. 384-399.
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Similarly, the understanding of the bonum coniugum® might be better served
by using it in relation to the non-inclusion title under ignorance rather than under
simulation following the criteria mentioned above. This may well allow the bonum
coniugum to “come of age” so to speak. Rather than debate whether it is one of the
bona as understood in Augustinan terms®® and whether it can be included in
simulation® or psychic incapacity,’ it can be seen as what it is: an essential element
of the consortium.*® If a party is ignorant of the bonum coniugum, which is an
essential element of the consortium, then he or she cannot give full consent to
marriage. If full consent is not given, then marriage, according to canon 1057, §1,
is not brought into existence. This could certainly be an area where more research

and discussion can be done.

*For recent articles concerning this subject, see C. BURKE, “The Bonum Coniugum and
the Bonum Prolis; Ends or Properties of Marriage?”, in The Jurist, 49 (1989), pp. 704-713; J.A.
DEWHIRST, “Consortium Vitae, Bonum Coniugum, and Their Relation to Simulation: A Continuing
Challenge to Modern Jurisprudence”, in The Jurist, 55 (1995), pp. 794-812; M.F. POMPEDDA, “I|
«bonum coniugum» nella dogmatica matrimoniale canonica”, in Quaderni studio rotale, 10 (1999),
pp- 5-21, and L.A. ROBITAILLE, “Simulation and the bonum coniugum; ‘In love we choose to
live’”, in Canon Law Society of Australia and New Zealand, Proceedings of the Thirty Second
Annual Convention, September 21-25, 1998, pp. 15-23.

%For example, see BURKE, “The Bonum Coniugum and the Bonum Prolis”, pp. 705-709.

%See ROBITAILLE, “Simulation and the bonum coniugum”. On p. 17, she writes:
“Nonetheless, neither exclusion of the bonum coniugum as total or partial simulation has yet been
proven at the Roman Rota (although it is being used as a ground of nullity by first instance
tribunals). Rather, the Rota has only spoken theoretically, thus far, on the issue and dealt practically
with the question of the bonum coniugum and incapacity.”

9See M.F. POMPEDDA, “Il «bonum coniugum» nella dogmatica matrimoniale canonica”,
p. 6.

BDEWHIRST, “Consortium Vitae, Bonum Coniugum, and Their Relation to Simulation”,
p. 799. See also A. MENDONGCA, “The Theological and Juridical Aspects of Marriage”, in Studia
canonica, 22 (1988), pp. 286-287.
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d. Ignorance and Condition (c. 1102; CCEO c. 826)

Canon 1102
§1: A marriage subject to a condition about the future cannot
be contracted validly.
§2: A marriage entered into subject to a condition about the
past or the present is valid or not insofar as that which is
subject to the condition exists or not.
§3: The condition mentioned in §2, however, cannot be
placed licitly without the written permission of the local
ordinary.”

A condition'® exists when a person makes one thing a prerequisite for another."”' In
4
other words, a condition is a circumstance attached to the marriage on which the

validity of the marriage depends;'® it is a circumstance to which the consent in the

marriage contract is attached in such a way that the validity of the marriage depends

%Canon 1102. §1 “Matrimonium sub condicione de futuro valide contrahi nequit.”

§2: “Matrimonium sub condicione de praeterito vel de praesenti initum est validum vel non,
prout id quod condicioni subest, exsistit vel non.”

§3: “Condicio autem, de qua in §2, licite apponi nequit, nisi cum licentia Ordinarii loci
scripto data.”

In the CCEO, canon 826 is much simpler: “Matrimonium sub condicione valide celebrari
non potest”(“Marriage based on a condition cannot be validly celebrated™).

19Eor more in-depth studies on condition, see BURKE, “The Effect of Fraud, Condition and
Error in Marital Consent: Some Personalist Considerations”, pp. 302-307; P.R. LAGGES,
“Conditional Consent to Marriage”, in CLSA Proceedings, 58 (1996), pp. 237-260; P. LORENZO,
“Jurisprudencia rotal sobre el estado de duda en el consentimiento condicionado”, in fus canonicum,
33 (1993), pp. 189-225; L.A. ROBITAILLE, “Conditioned Consent: Natural Law and Human
Positive Law”, in Studia canonica, 26 (1992), pp. 75-110; “The Ground of Conditioned Consent”,
in Forum, 8 (1997) 1, pp. 95-127. This latest article lists many resources, both books and articles
concerning condition, in footnote 2, p. 95. See also L.G. WRENN, Law Sections, Washington, DC,
Canon Law Society of America, 1994, pp. 72-81.

For a recent example of Rotal jurisprudence, see coram De LANVERSIN of 17 July 1996,
in Forum, 9 (1998) 1, pp. 227-251.

19IpROVOST, “Error as a Ground in Marriage Nullity Cases”, p. 308.

12WRENN, The Invalid Marriage, p. 155.
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on the fulfillment or the non-fulfillment of that circumstance.'® In the strict sense,

conditions are circumstances which refer to the future; in the broad sense, these

circumstances can refer to the past or present.'®

For a clearer understanding of condition, it must be differentiated from other
concepts which are similar, but not identical: mode, cause, demonstration, postulate,
prerequisite and supposition. In coram De LANVERSIN, the following distinctions

concerning these terms are made:

Condition is defined as a circumstance which is attached to an act and whose
value it suspends for a future and uncertain time. A true condition must not
be confused:

— with a mode or burden, with which we want to oblige the contracting party
after the fulfilment of the act;

— with a cause, which denotes the “motive for contracting”;

— with a demonstration, or quality by which the person with whom one is
contracting is determined or described;

— with a postulate, which affects the intention to contract, but not the
consent itself;

— with a prerequisite, on which one’s will to marry depends;

— with a supposition, by which a determined quality is required in the
partner.'”

{

It is important to note that when speaking of conditions in relationship to

marriage, matrimonial consent is what is conditioned, not the marriage itself. If a

'%pD_J. BURNS, Matrimonial Indissolubility: Contrary Conditions; A Historical Synopsis
and a Commentary, Canon Law Studies, 377, Washington, DC, The Catholic University of America,
1963, p. 79.

'“ROBITAILLE, “The Ground of Conditioned Consent”, p. 96. See also WRENN, The
Invalid Marriage, p. 155.

'Coram De LANVERSIN, 17 July 1996, in Forum, 9 (1998) I, pp. 233-234.
ROBITAILLE, “The Ground of Conditioned Consent”, pp. 101-103, distinguishes condition from
a presupposition, a postulation, a cause and a mode. Both LAGGES, “Conditional Consent to
Marriage”, pp. 248-250, and WRENN, The Invalid Marriage, pp. 158-159, differentiate condition
from a mode, cause, demonstration and postulate. V.J. POSPISHIL, Eastern Catholic Church Law,
2"re. ed., Staten Island, New York, St. Maron Publications, 1996, p. 566, speaks of mode, cause and
demonstration.
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condition is placed, marriage itself does not yet exist.'® According to the 1917 CIC,
if a future condition were placed, the marriage did not come into existence until the
condition was fulfilled. In the 1983 CIC, however, the marriage is invalid (canon
1102, §1).'” Ifit s a past or present condition, the marriage exists or not at the time
of consent (canon 1102, §2), even though the condition may or may not be verified
for years.'®® Thus, it is more correct to say that the internal consent, the act of willing,

t.'” Therefore, we are placing

receives the condition rather than the contrac
conditions in the category of marriage nullity cases involving intention rather than
capacity or knowledge.'"

A condition has, as its effect, either rendering the action invalid (if the
condition is not fulfilled), suspending its efficacy or allowing the action to be
rescinded at some later date.'"' It is precisely this understanding of conditional
consent which differentiates the CIC from the CCEO. For where the CIC lists past,
present and future conditions, the CCEO simply states that a marriage based on a

condition cannot be celebrated. Pospishil explains the reason:

Eastern marriage law sees the marriage rite as a religious celebration,
culminating in the blessing imparted by the priest. This cannot be reconciled

1061 AGGES, “Conditional Consent to Marriage”, p. 246. See also BURNS, Matrimonial
Indissolubility: Contrary Conditions, pp. 87-88.

WTROBITAILLE, “The Ground of Conditioned Consent”, p. 99.
19 pid., p. 100.

9B T. TIMLIN, Conditional Matrimonial Consent: An Historical Synopsis and
Commentary, Canon Law Studies, 89, Washington, DC, The Catholic University of America, 1934,
pp. 132-133.

"L AGGES, “Conditional Consent to Marriage”, p. 247. Here the author clarifies these
categories in footnote 25: lack of capacity (canon 1095), lack of knowledge (ignorance, qualitative
error or fraud), or lack of intention (simulation, condition, determinative error, force or fear).

"bid., p. 246.
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with a marriage of which the validity is not yet known to exist, or not existing
at all. Hence a marriage which is claimed and proved to have been entered
on condition will be declared invalid due to a defect in the consent: “The
blessing of the marriage cannot be realized except if the consent is granted
without any condition.”"'?

A condition affects the intention and thus the will, but that does not mean that
the intellect is not involved. Rather, the intellect is necessary in order for a condition

to be formulated.'”® As Burns points out, quoting Conte a Coronata:

Both the intellect and the will operate in the conditional consent: the
intellect considers the circumstances which are the object of the condition,
and presents them to the will; the will gives consent to the contractual
obligations only dependently, making the matrimonial consent depend on the |,
fulfillment of the condition. This does not mean, however, that these are two
distinct acts; it is one act, but an act which is not simple, but conditional."**

Regarding ignorance and condition: while ignorance may sometimes play a
part in the placing of a condition, its role is very specified, i.e., the person who is
placing the condition may be ignorant about whether the condition itself is

invalidating. This is demonstrated in a sentence coram PINTO, 26 June 1971:

Jurisprudence, even Rotal jurisprudence, has sometimes held that a
true condition can only be placed by a person who is aware of its invalidating
effect. But this is not true. People are generally aware of such legalities and
in no way realize that entering marriage conditionally results in invalidity.
All they know is that on occasion a particular circumstance is so important

12pOSPISHIL, Eastern Catholic Church Law, p. 566. See also WRENN, The Invalid
Marriage, pp. 161-162.

1B AGGES, “Conditional Consent to Marriage”, p. 247.

'MBURNS, Matrimonial Indissolubility: Contrary Conditions, p. 84. “Conditio duo
importat: respectum intellectus ad circumstantiam illam quae est ipsum conditionis obiectum et
actum voluntatis quo negotium iuridicum, matrimonium dependenter ab illa circumstantia initur.
Actus tamen voluntatis ad negotium seu matrimonium necessarius et appositio conditionis, ut
diximus, non sunt duo actus distincti, sed unicus actus non purus nec simplex sed conditionatus”,
in M. CONTE A CORONATA, De sacramentis, tractatus canonicus, vol. 3, De matrimonio, Taurini,
Marietti, 1945, p. 665.
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to them that they rate it higher than marriage itself and that, if they cannot
have the circumstance or quality, they do not want the marriage either. Now
everybody agrees that that sort of mentality or intention conditions marital
consent. And consequently Rotal jurisprudence, especially as it has evolved
in recent years, holds that a true condition can coexist with ignorance of its
invalidating effect as long as it is clear that the person would not have
consented to marry unless the quality had been present.'"’

It is evident, however, that the person placing the condition is aware of the fact that
he or she is actually doing so, whether explicitly or implicitly, because in order for
a condition to be formulated there must be a positive act of the will.!'® A positive act
of the will presupposes the interaction of an informed intellect so that a condition
may be established in the first place. In the case of ignorance, the person lacks the
minimal knowledge of certain essential elements and/or characteristics of marriage
and because of this, the marriage is invalid. In the case of condition there isnota
lack of knowledge, but rather a lack of intention. That is to say, the intellect truly
grasps what marriage is and would allow the person to enter into a valid marriage;
however, at the same time, the intellect also considers specific conditions under
which the person will give consent to that marriage, thus placing restrictions on the

will and making the marriage invalid if the condition is not fulfilled.

1« Aliquando iurisprudentia, etiam N. S. T., tenuit veram conditionem tantummodo apponi
posse ab illo qui eius effectum dirimentem noverat. Quod quidem nequit admitti. Plerumque fideles,
iuris ignari, minime sciunt se matrimonium sub conditione cum effectu dirimenti contrahere valere.
Tantummodo sciunt se aliquando circumstantiam quamdam tanti facere ut matrimonio anteponant
et, nisi ipsa exsistat, nuptias nolunt. Tunc matrimonialem consensum conditionatum esse nemo
negabit. Ideo iurisprudentia N. S. T., praesertim recens, tenet veram conditionem cum ignorantia
ipsius effectus dirimentis exstare posse, dummodo constet, illa deficiente, consensum matrimonialem
haud datum fore”, SRR Dec, 63 (1971), p. 560; English translation in WRENN, The Invalid
Marriage, p. 157.

11SROBITAILLE, “The Ground of Conditioned Consent”, p. 103.
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II. CANON 1096 AND THE TRIBUNAL

Having established the distinctions between ignorance and other grounds of
marriage nullity, we can now determine how best to proceed in order to utilize the
insights gained. First, we shall address possible ways a person who is considering
marriage could be ignorant of what marriage is. This will, by no means, be an
exhaustive list. It will, however, be a starting point from which other insights and
observations may be drawn so that the possibilities of utilizing canon 1096 may be
enhanced.

Second, what are the questions to be asked of the person in order to establish
whether he or she was truly ignorant, in accord with the norm of canon 1096. The
more focused and precise the question, the more valuable the information to be
extracted. In other words, what are the “ground specific” issues that need to be raised
in order to determine whether or not the person was ignorant of marriage?

Third, once the basic information has been collected from the parties and
witnesses and the case moves into the decision phase of the process, how is the data
to be applied to the case at hand? Proposed elements of a sample law section

concerning ignorance is presented in the Appendix, thus complementing this section.

a. The person who is ignorant of marriage

Given the sexual milieu of today’s society, especially in North America, where
sexual innuendo as well as explicit sexual overtones are commonplace throughout the
various forms of the media (radio, television, movies, theater productions and, in an
ever increasing way, the internet), the primary question of whether a couple knows

how to engage in sexual intercourse, which was the fundamental question upon
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which the jurists applying canon 1082 concentrated, has almost come to be non
existent. While it is true that such a person may come forward (which will be
discussed), the question is not so much whether the person knows “how” to do it as

much as whether the person knows the context within which intercourse is to occur.

1. In general

Sabattani, in his 22 March 1963 Rotal decision, listed four criteria to use when
considering ignorance as a possible invalidating factor in marriage consent:

a) Psycho-physical criterion: Ignorance of sexual things is more likely
present in those whose psycho-physical development is imperfect...more
frequently the lacking psychic development will be apparent through
enfeebled sexual instinct.

b) Educational criterion: It is necessary to consider the location
(national, regional, community, district) in which the party lived, the persons
with whom he/she lived and formed his/her frame of mind, if the party was
shy of friendships and lived a solitary adolescence. Ignorance is more likely
in those whose education was rigid and narrow, who received an outdated and
constricted moral formation, and whose parents were severe.

¢) Prenuptial criterion: which can be considered in two ways —
examining the cause of marriage, if the party spoke of a wrong estimate of
the nature of marriage, astonished at the most intimate sense in marriage; if,
on the contrary, the person was forced into the marriage, especially by the
mother; examining the conduct of the party during the engagement: if the
person acted and spoke in childish, uncontrolled, silly and thoughtless ways.

d) Postnuptial criterion: One is most carefully to assess the conduct
of the party when he/she perceives the true nature of the conjugal purpose.
If this was a reaction of horror and repugnance, or if the party made it clear
to the other party that she/he did not know what was expected of her/him, or,
even after being instructed by the other party, she/he could not be persuaded
to have sexual intercourse, then there is a presumption that the party was truly
ignorant about the giving and acceptance of the right [circa traditionem-
acceptationem iuris in corpus] to acts which of their nature are open to the
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procreation of children.'"’

While these criteria were developed before the 1983 CIC, they are still just as
pertinent today, especially if we substitute “procreation of offspring by means of
some sexual cooperation”, as stated in canon 1096, for the phrase ius in corpus in the

fourth criterion. Thus, these criteria could, and should, be more widely employed.

2. Influence of culture

In the discussion of the effect of ignorance upon marriage, we must also be
aware of the influence of culture. While we may speak of an “American culture”, we

must also realize that there are subcultures within this context which will affect

"SRR Dec, 55 (1963), pp. 209-210: “a) Criterium psyco-physicum. lIgnorantia rerum
sexualium (ex qua errores) potest quandoque esse primaria, sed frequentius apparet secundaria
evolutioni psycho-physicae [sic] imperfectae... Sed frequentius apparebit deficiens evolutio psychica
per mancum instinctum genesicum... bj Criterium educationis. Considerare oportet locum
(nationem, regionem, civitatem, pagum) in quo degit pars... personas quibuscum vixit earumque
formam mentis, si amicitias (et cuius generis) foverit, si adolescentiam solitariam duxerit. Sed
praesertim aestimari debet educatio ab illa recepta, si nimis rigida, si angusta, si antiquis omnino
moribus constricta; si parentes severiores... ¢) Criterium praenuptiale, quod dupliciter considerari
potest: — examinando causam contrahendi, si pars quae dicitur falso aestimasse naturam
matrimonii, intimo sensu ducta in nuptias inhiabat; si, e contra, uti frequenter in huiusmodi
factispeciebus, ad coniugum adigebatur praesertim a matre; — esaminando [sic] modum se gerendi
eiusdem partis in sponsalibus: si modum gesserit puerilem, si sermones fuderit ingenuos et ridendos;
si futiles et improvidas apprehensiones expresserit. d) Criterium postnuptiale. Plurimum valet
perpendere quomodo se gesserit illa pars, quando percepit suum iudicium de natura coniugii
obiectivae veritati haud respondere... [S]i, pars horrorem et repugnantiam expresserit plenam; si
alteri parti debitum petenti responderit verbis et magis adhuc gestibus se non intelligere quid
quaeratur et expectetur ab ea; si, patienter edocta de coniugali obligatione, sibi intime persuadere
non possit matrimonium tale debitum exigere et protestetur tale officium se non esse impleturam:
tunc trahi debet praesumptio partem illam erravisse circa traditionem-acceptationem iuris in
corpus”, English translation based on coram PAYNE, [Dublin], 29 September 1988, in Matrimonial
Decisions of Great Britain and Ireland, 24 (1988), p. 37.
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mentalities, relationships and, of course, marriage.'"® Pope John Paul II emphasized
this in his Apostolic Exhortation, Familiaris consortio, 4:

Since God’s plan for marriage and the family touches men and
women in the concreteness of their daily existence in specific social and
cultural situations, the Church ought to apply herself to understanding the
situations within which marriage and family are lived today, in order to fulfill
her task of serving.'”

Likewise, in his 1991 allocution to the Roman Rota, he continued this theme,

dedicating his annual address to the impact of culture on marriage. He stated:

Precisely because it is a reality that is deeply rooted in human nature
itself, marriage is affected by the cultural and historical conditions of every
people. They have left their mark upon the institution of marriage. The
Church, therefore, cannot prescind from the cultural milieu.'”

8Eor recent articles concerning the influence of culture on marriage, see R.R. CALVO,
“The Impact of Culture in Marriage Cases”, in CLSA Proceedings, 55 (1993), pp. 108-120; A.
MENDONCA, “The Importance of Considering Cultural Contexts in Adjudicating Marriage Nullity
Cases with Special Reference to Countries of Southeast Asia”, in CLSA Proceedings, 57 (1995), pp.
231-292; “Recent Rotal Jurisprudence from a Socio-Cultural Perspective (Part I)”, in Studia
canonica, 29 (1995), pp. 29-84; (Part I1), pp. 317-356; “Recent Rotal Jurisprudence from a Socio-
Cultural Perspective”, in Canonical studies, 1995, pp. 58-143. Whilethe article in Canonical studies
is basically the same as found in Studia canonica, on pp. 100-108, the author presents Rotal
sentences pertaining to simulation, reverential fear and impotence from a cultural perspective. See
also J.P. BEAL, “The Substance of Things Hoped For: Proving Simulation of Matrimonial Consent”,
in The Jurist, 55 (1995), pp. 745-793; PROVOST, “Simulated Consent: A New Way of Looking at
an Old Way of Thinking, Part III”, pp. 740-744; E.G. PFNAUSCH, “Simulated Consent: A New
Way of Looking at an Old Way of Thinking, Part II"", pp. 721-739; L.A. ROBITAILLE, “Consent,
Culture and the Code ", in Studia canonica, 33 (1999), pp. 125-138.

"%Quoniam consilium Dei de matrimonio et familia virum et mulierem respicit in ipso
cotidianae vitae usu constitutos ac quidem in certis ac definitis condicionibus socialibus et
culturalibus, Ecclesia ut ministerium suum adimpleat, studeat oportet cognoscere adiuncta, in quibus
matrimonium et familia temporibus nostris efficiuntur”, JOHN PAUL II, Apostolic Exhortation,
Familiaris consortio, 22 November 1981, in AA4S, 74 (1982), p. 84; English translation in A.
FLANNERY, gen. ed., Vatican II: More Post Conciliar Documents, Northport, New York, Costello
Publishing Company, 1982, p. 817.

120proprio perché realta profondamente radicata nella stessa natura umana, il matrimonio
& segnato dalle condizioni culturali e storiche di ogni popolo. Esse hanno sempre lasciato una loro
traccia nella istituzione matrimoniale. La Chiesa, pertanto, non ne puo prescindere”, JOHN PAUL
I1, Allocution to the Roman Rota, 28 January 1991, “Marriage and Culture”, in A4S, 83 (1991), p.
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What a person brings to the marriage is a result of his or her family’s influence
which, in turn, has been affected by the culture and subculture within which that

family found itself. While these factors would not necessarily impact upon all five

12! they can

facets of marriage which are stated in canon 1096 concerning ignorance,
still have ramifications. As it pertains to the topic at hand, because of a person’s
upbringing and cultural understanding of marriage, one can be ignorant of the fact
that marriage is a partnership, a consortium, an interpersonal relationship where there
is a giving and receiving of each other. Instead, a man can understand marriage as
(1) the wife becoming his possession; (2) the state of life where he is head of
household and therefore makes all the decisions which his wife is to follow; (3;) his
wife is simply the caretaker of the house and the bearer of his children. By the same
token, a woman, coming from a culture which is predominantly patriarchal, will
simply follow the lead of the man and see herself as a spouse, fulfilling her role as
noted above.

Another example would be the couple being ignorant of the exclusivity of
marriage where polygamy is cultural. Where the Church teaches the permanent union
of one man and one woman, this would not be known to people who are reared in
cultures where multiple spouses are the norm. The effect of rampant divorce would
be similar.

While such negative influences were articulated by the Holy Fatherin his 1991

948; English translation in W.H. WOESTMAN, ed., Papal Allocutions to the Roman Rota, 1939-
1994, Ottawa, Faculty of Canon Law, Saint Paul University, 1994, p. 214.

1210f the five elements specified in canon 1096 in regard to the content of ignorance, the
knowledge of the “ordered for the procreation of offspring” would not necessarily be negatively
influenced by culture or subculture. It is a universal aspect of marriage, even among primitive
cultures, that being fruitful and having children are important. The aspect of “by means of some
sexual cooperation” is one that may or may not be negatively influenced, but in a culture or
subculture just described where a couple is expected to be fruitful, it would seem likely that the
sexual aspect of marriage is explained as part of the ritual, either of engagement or marriage itself.
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allocution to the Rota, he also stated positive aspects:

It is in the journey of history and the variety of cultures that God’s
plan is fulfilled. If, on the one hand culture has sometimes had a negative
influence on the institution of matrimony, having effects on it which are
contrary to God’s plan such as polygamy and divorce, on the other hand in
many cases it has been the instrument which God used to prepare the soil for
a better and deeper understanding of his original intentions.'?

Thus, those involved in tribunal ministry must be aware of the impact of culture, both
positive and negative, upon the values, understanding and knowledge of marriage
which the couple brings to their union. Likewise, the cultural biases that are present
within the person, be he or she judge, defender of the bond, auditor, advocate or
assessor need to be addressed so that each case may be adjudicated justly and

equitably.'?

3. Specific examples

Keeping in mind that a person who enters marriage must at least not be
ignorant that marriage is a (1) permanent (2) consortium (3) between a man and a
woman (4) for the procreation of offspring (5) by means of some sexual cooperation,
the following are some scenarios for the plausible utilization of canon 1096. The

purpose of these examples is to show various possibilities to which the ground of

12«E nel cammino della storia e nella varieta delle culture che si realizza il progetto di Dio.
Se da una parte la cultura ha segnato a volte negativamente I’istituzione matrimoniale, imprimendovi
deviazioni contrarie al progetto divino, quali la poligamia e il divorzio, dall’altra in non rari casi essa
¢ stata lo strumento di cui Dio si € servito per preparare il terreno ad una migliore e pit profonda
comprensione del suo intendimento originario”, JOHN PAUL II, Allocution to the Roman Rota, in
AAS, 83 (1991), p. 949; English translation in WOESTMAN, Papal Allocutions to the Roman Rota
1939-1994, p. 215.

13See MENDONCA, “The Importance of Considering Cultural Contexts in Adjudicating
Marriage Nullity Cases”, pp. 291-292.
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ignorance may be pertinent. It is by no means an exhaustive list; rather, it is one
intended to help expand the horizons of opportunities available. It should be noted,
however, that other grounds, such as error or simulation or condition may be
applicable, depending upon the evidence gathered. While these examples are
grouped under each of the characteristics as delineated in the canon, there will, at

times, be overlapping:

a. permanent
.

— A person grows up in a family situation where divorce is common. The
parents have been married a number of times and, therefore, there is little if any
concept of permanence. When things do not work out or when there are problems,
the solution is to divorce the spouse and find someone else. This differs from the
intention against permanence (simulation) because there is no idea, no knowledge,
that marriage is a permanent institution.

— The man and woman, products of today’s “Generation X”'** society with
its “live only for today” mentality, marry. Here we have either no concept of
permanence, which would be ignorance, or an understanding of permanence which
meant something that will last until it wears out, like the “permanent” shine of a new
car or the “permanent” clear sound of a CD (compact disc), which would be error.
They soon tire of the other and they divorce. For them, “permanence” either had no

bearing on their decision or it could have meant until the experience became

i244Generation X”, according to the website www.cc.colorado.edu.generationx96, is that
group of people born between 1961 and 1981, thus products of the 1970's, 1980's and 1990's.
According to the 29 October 1999 edition of the National Catholic Reporter, p. 18: “It [Generation
X] has grown up in one of the most conservative and economically divisive times of the 20*
century.... This generation has been raised in the wake of Vatican IL.”
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“routine” or the “fun” disappeared. So, there was either no knowledge or false

assumptions about permanence.

b. consortium

— Two people are married but live separate lives: he spends all his time with
co-workers or “out with the guys” while she is the “good wife” who takes care of the
home. There is no interaction between them on an emotional, spiritual or affective
level. There is no understanding of the intimate, interpersonal relationship. There
is no knowledge that there should be an interpersonal relationship whereby they share
hopes, dreams, aspirations, future.

— The couple gets married because their parents, who are non-emotional, sex-
is-taboo Southemners, are married,; it is expected of them at a certain age. There is no
discussion nor is there evidence of a partnership within the family of origin. They
have no idea of the real consortium that is marriage.

— The couple marries because it is the only “legitimate” way they are able to
have sexual intercourse. They want to have sex and have babies because “that is
what marriage is all about.” The primary focus of the couple is on the sexual
intercourse aspect of marriage. Again, in this scenario, there is no knowledge of the
interpersonal relationship that is to be established between them.

— A couple, both coming from broken homes, marry. Within each of their
families there was the routine abuse of alcohol. The couple has no concept of love
as they had never experienéed it themselves in their families of origin. The man was
possessive, jealous and prone to physically abuse the woman. Both having lacked

this basic knowledge and experience of love, they did not fully enter into a
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consortium with each other.'®

¢. between a man and a woman

— The man's father, although married, has had numerous affairs. The father,
when drinking, bragged about them. The mother, being a good Christian woman
tolerated it. The son grew up never knowing that marriage was to be an exclusive
relationship. This differs from error as found in canon 1099 because here the man
had no knowledge that marriage was exclusive, that it was between a man and a
woman, specifically one man and one woman. Also, the notion of consortium
necessarily must be taken into consideration when faced with the circumstances as
outlined here.

— A child grows up in a family unit where the “parents” are of the same sex.
When “marriage” is discussed, it is within the context that any two people who truly
love each other and want to commit themselves to each other are able to marry. The
child grows up not knowing that marriage, as taught by the Church (and traditionally
by society), is a heterosexual union. While the child may have been instructed (in
religious education classes at Church or in sociology classes in school) that marriage
is between a man and a woman, his or her own experience, fortified by the
relationship of the “parents™ in the family unit, however, teaches differently. Thus,
the basic value system established by this homosexual family unit is reinforced in the

child.

125See coram HERTEL, [Paterson Diocesan Tribunal], 12 August 1974, in Studia canonica,
8 (1974), pp. 441-442.
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d. ordered for the procreation of offspring

— A couple, who are of age for childbearing, marries not knowing that
children are part of marriage. They marry simply for companionship rather than for
offspring.

— A couple marries simply because of economic reasons, not knowing that

their “partnership” is to bring about children rather than simply being focused on

economic gains.

e. by means of some sexual cooperation

— A woman experiences an extremely strict upbringing where neither sex nor
its ramifications are explained. She marries and is shocked when the facts of life are
described to her.'*

— A man or a woman grows up in a very sheltered environment as an only
child. He or she is told that children are “a gift from God” or that they are “delivered
by the stork”. The person grows up never realizing that sexual copulation is
necessary for the procreation of children.

— In asimilar vein, a woman grows up as an only child and thus never has the
opportunity to experience first hand the fact that women give birth to children. It was

not something that was discussed by her mother or father. She grows up never

12%coram BROWN, [Westminster Tribunal}, 27 July 1972, in Matrimonial Decisions for
England and Wales, 7 (1972), p. 232. For a similar cases, see coram ACTON, {Southwark
Tribunal], 17 February 1977, in Matrimonial Decisions for England and Wales, 13 (1977), pp. 50-
51; and coram READ, [Brentwood, England], 7 May 1998, in A. MENDONCA, Marriage Consent -
Il (cc. 1096-1107), (pro manuscripto), Ottawa, Faculty of Canon Law, Saint Paul University, 1998-
1999, pp. 33-38.
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realizing that the process of sexual intercourse and childbirth are part of marriage.
— A child grows up in a family where there is no physical contact between
the parents. The parents are friendly, cordial and loving but are not affectionately
demonstrative toward each other when in the company of their children. The
children come of age within the context of a family where the parents are seen as
friends rather than lovers. When getting married, this is the paradigm which is used
to find a spouse. Once married, the person is shocked and horrified to learn that sex

is part of marriage.

b. Ground specific questions to ask

In order to prepare a case for adjudication, the right questions need to be asked
so that factual information, i.e., proofs, pertinent to the case at hand will be gathered
which would support either the presumption of validity or the ground(s) of nullity of
the marriage under investigation.'?” Since the tribunal is seeking information on a
specific ground (or number of grounds), it stands to reason that generic questions will
not always bring the evidence which is being sought. While there is merit to asking
questions which will, in a sense, “set the stage” for what is needed, it is important to
be able to focus upon areas which are appropriate to the selected ground(s).

Concerning the ground of ignorance, the following are possible examples of
specific questions which may be asked of the parties and, with some variation, asked

of the witnesses. This is by no means a definitive list. Rather the questions simply

127gee M.J. ARROBA CONDE, Diritto processuale canonico, 2™ ed., Roma, EDIURCLA,
1994, pp. 346-347. For an in-depth presentation concerning proofs, see BEAL, “The Substance of
Things Hoped For: Proving Simulation of Matrimonial Consent”, pp. 745-793. While the thrust of
the article pertains to proving cases of simulation, it offers a very good overview of De
Probationibus as well as giving concrete examples of what to look for in marriage nullity cases.
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form the basis from which the interviewer, taking the particular circumstances of
each case into consideration, can utilize to surface pertinent information. Not all of
the questions can, or should, be asked of every party. Some are very basic and,
because they are elementary can easily be overlooked, forgotten or taken for granted.
A rule of thumb to keep in mind is not to presume anything (e.g., because a party is
Catholic he or she knows what the Church teaches about marriage). Instead, a party
should be asked a question and have his or her answer for the record. Unless a “yes”
or “no” answer is actually sought, preliminary questions which elicit such a response

should be followed up immediately with questions which seek specific information.

{

Ignorance about permanence:
At the time of your marriage, did you know marriage was permanent? At the
time of your marriage, did your spouse know marriage was permanent?

At the time of your marriage, what was your understanding of “marital
permanence™? At the time of your marriage, what was your former spouse’s
understanding of “marital permanence”?

Please explain how your upbringing, family background and life experiences
influenced your understanding of “marital permanence”.

Please explain how your former spouse’s upbringing, family background and
life experiences influenced his/her understanding of “marital permanence”.

Ignorance about the heterosexuality of marriage:

At the time of your marriage, did you know that marriage is only between a
man and a woman, i.e., that it cannot be a “same sex union™? If not, what was your
understanding of marriage?

At the time of your marriage, did your former spouse know that marriage is
only between a man and a woman, i.e., that it cannot be a “same sex union”? If not,
what was your former spouse’s understanding of marriage?

Please explain how your upbringing, family background and life experiences
influenced your understanding of marriage.
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Please explain how your former spouse’s upbringing, family background and
life experiences influenced his/her understanding of marriage.

Ignorance about exclusivity:

At the time of your marriage, did you know that marriage is an exclusive
union, i.e., marriage is between one man and one woman, not allowing more than one
partner? At the time of your marriage, did your former spouse know that marriage
is an exclusive union as described in the previous question?

When you married, what was your understanding of marriage being an
“exclusive union”? When you married, what was your spouse’s understanding of
marriage as an “exclusive union™?

Please explain how your upbringing, family background and life experiences
influenced your understanding of marriage as an “exclusive union”.

Please explain how your former spouse’s upbringing, family background and
life experiences influenced his/her understanding of marriage as an “exclusive
union”.

Ignorance of the consortium:
At the time of your marriage did you know marriage was a partnership? At
the time of your marriage, did your former spouse know marriage was a partnership?

At the time of your marriage, what was your understanding of marriage being
a “partnership”? At the time of your marriage, what was your former spouse’s
understanding of marriage as a “partnership”?

In what specific ways did you contribute in making your married life a
partnership? In what specific ways did your former spouse contribute in making
married life a partnership? (E.g., in what ways were you and your spouse able to
share hopes, dreams, aspirations, fears, concerns, future plans, etc.?)

How did you and your spouse show respect and appreciation for each other?

In what ways did you and your spouse share marital responsibilities?

During the marriage, did you and your spouse live more as partners or two
independent people? Please explain.
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During the marriage, did you and your spouse have mutual friends or did you
each have your own separate friends? Please explain why this was important to both
of you.

Please explain how your upbringing, family background and life experiences
influenced your understanding of marriage as a “partnership”.

Please explain how your former spouse’s upbringing, family background and
life experiences influenced his/her understanding of marriage as a “partnership”.

How did you and your spouse spend your free time? (E.g., more often doing
activities with each other or with mutual friends or more often by yourselves or with
your own individual friends?)

[

Ignorance about children:

At the time of your marriage, did you know that children were an essential part
of marriage? At the time of your marriage, did your former spouse know that
children were an essential part of marriage?

When you married, what was your understanding of marriage and having
children?

When you married, what was your former spouse’s understanding of marriage
and having children?

Please explain how your upbringing, family background and life experiences
influenced your understanding of “children being an essential part of marriage”.

Please explain how your former spouse’s upbringing, family background and
life experiences influenced his/her understanding of “children being an essential part
of marriage”.

Ignorance about sexual intercourse:
At the time of your marriage, did you know children can result by means of
sexual intercourse? If “No”, what was your reaction to this fact?

Please explain how your upbringing, family background and life experiences
influenced your lack of understanding of the means by which children are procreated.
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At the time of your marriage, did your former spouse know children can result
by means of sexual intercourse? If “No”, what was his/her reaction to this fact?

Please explain how your former spouse’s upbringing, family background and
life experiences influenced his/her lack of understanding of the means by which
children are procreated.

If you were unaware that children came from sexual intercourse, did you have
sexual intercourse with your former spouse? If this did not occur during the
honeymoon, when did it occur?

If your former spouse was unaware that children came from sexual
intercourse, did he/she have sexual intercourse with you?

{

What was your former spouse’s reaction to having sexual intercourse? Was
sexual intercourse a part of your relationship? Please explain.

c. Application of what we know

Once the forthcoming evidence has been collected, following the norms and
procedures set forth in the law the judge, or in the case of a collegiate tribunal the
Jjudges, render a definitive sentence concerning the validity or invalidity of the
marriage in question.'® To help settle the controversy arising from the use of the

ground of ignorance, the Appendix contains elements of a general law section which

'®As was pointed out in Chapter Three, it appears that no cases have been adjudicated at the
Rota on the ground of ignorance since the promulgation of the 1983 CIC. However, four decisions
from tribunals of first instance that have been published which have been on canon 1096 are coram
CACHIA, [Maltese Ecclesiastical Tribunal), 12 June 1985, in Forum, 1 (1990) 1, pp. 106-115;
coram PAYNE, [Dublin], 29 September 1988, in Matrimonial Decisions of Great Britain and
Ireland, 24 (1988), pp. 34-42; coram RAMOS, [Tribunal Ecclesiastico de Mallorca], 23 December
1986, in Revista espariola de derecho candnico, 45 (1988), pp. 403-409; coram DALEY,
[Liverpool], 14 May 1997, in Matrimonial Decisions of Great Britain and Ireland, 33 (1997), pp.
75-78. A fifth case, coram READ, [Brentwood, England], 7 May 1998, has not been published but
is mentioned in A. MENDONCA, Marriage Consent - Il (cc. 1096-1107), (pro manuscripto),
Ottawa, Faculty of Canon Law, Saint Paul University, 1998-1999, pp. 33-38.
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could be used as appropriate, choosing those portions of the law section which are

pertinent to the particular case under investigation.
III. CANON 1096 AND PREPARATION FOR MARRIAGE

As stated in canon 1063'?° and further developed in Pope John Paul II's 1981
Apostolic exhortation Familiaris consortio (65-69),'° in the American Bishop’s
1989 Faithful to Each Other Forever: A Catholic Handbook of Pastoral Help for
Marriage Preparation,'*' and in the Pontifical Council for the Family’s 1996
document Preparation for the Sacrament of Marriage,'** there is obviously an on-

going need for marriage preparation programs. In 1995, Creighton University of

12%Canon 1063: “Pastors of souls are obliged to take care that their ecclesiastical community
offers the Christian faithful the assistance by which the matrimonial state is preserved in a Christian
spirit and advances in perfection. This assistance must be offered especially by:

1° preaching, catechesis adapted to minors, youth and adults, and even the use of instruments
of social communication, by which the Christian faithful are instructed about the meaning of
Christian marriage and about the function of Christian spouses and parents;

2° personal preparation to enter marriage, which disposes the spouses to the holiness and
duties of their new state;

3° a fruitful liturgical celebration of marriage which is to show that the spouses signify and
share in the mystery of the unity and fruitful love between Christ and the Church;

4° help offered to those who are married, so that faithfully preserving and protecting the
conjugal covenant, they daily come to lead holier and fuller lives in their family.”

130JOHN PAUL I1, Apostolic exhortation, Familiaris consortio, 22 November 1981, in A4S,
74 (1982), pp. 81-191, specifically pp. 158-167; English translation in A. FLANNERY, gen. ed.,
Vatican II: More Post Conciliar Documents, Northport, New York, Costello Publishing Company,
1982, pp. 815-893, specifically pp. 868-874.

BINATIONAL CONFERENCE OF CATHOLIC BISHOPS, BISHOPS’ COMMITTEE FOR
PASTORAL RESEARCH AND PRACTICE, Faithful to Each Other Forever: A Catholic Handbook
of Pastoral Help for Marriage Preparation, Washington, DC, United States Catholic Conference,
1989.

BZPONTIFICAL COUNCIL FOR THE FAMILY, Preparation for the Sacrament of
Marriage, Citta del Vaticano, Libreria Editrice Vaticana, 1996.
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Omaha, Nebraska, published its report'*’ concerning Marriage Preparation Programs
in the United States. The publication was the result of a proportional random
sampling from among 72, 725 couples who, in the seven years between 1987 and
1993 had used the FOCCUS (Facilitating Open Couple Communication
Understanding and Study) inventory as part of the marriage preparation program of
the Catholic Church and had it scored at Creighton University.'** Of these 72,725
couples, 30,025 (41.3%) had given written permission to be contacted for future
research, of which 3,195 couples were specially selected. Of the 3,195 couples
selected, 400 were chosen from each of the seven years the study covered, 1987-
1993, yielding 2,800 couples. The couples selected were such that they represénted
each region of the United States on a proportional basis. This initial sample of 2,800
couples was further supplemented with couples from special subpopulations so the
final sample would adequately represent these subpopulations (e.g., couples who
were pregnant during the marriage preparation program, couples in inter-church
marriages, couples with children, couples who were either under 21 or over 31 years
of age).'”

Ten general conclusions resulting from this study have been reached:

1. The vast majority of individuals who have participated in marriage
preparation programs view the experience as valuable early in
their marriage."*®

2. The perceived value of marriage preparation declines significantly

3D T. VAN DYKE, Project Director, Marriage Preparation in the Catholic Church;
Getting it Right: Report of a Study on the Value of Marriage Preparation in the Catholic Church
for Couples Married One through Eight Years, Omaha, Center for Marriage and Family, Creighton
University, 1995.

B41bid., p. 11
S 1pid., p. 12.

%Jbid., p. 19.
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over time."’

3. The mandatory nature of marriage preparation in the Catholic
Church does not appear to get in the way of participants
finding value in it."**

4. Marriage preparation is perceived most valuable when it is
presented by a team.'?®

5. The intensity of a marriage preparation program contributes

importantly to its perceived value.'®

. The topics addressed in marriage preparation that were perceived

as most helpful were the five Cs: communication,
commitment, conflict resolution, children and church (values
and sacramental activity).'"!

(=)}

7. Religious education in high school and ongoing religious
education in adulthood is the best long range formal education
the Church can offer.'*? ‘

8. Individuals who were more active in Church life and/or who had

a greater sense of belonging to the Church perceived a greater
value in marriage preparation.'#

9. Inter-church couples, who comprised 39% of respondents in the
present study, are most at risk for drift from church belonging
and practice.'*

10. Those who come to marriage preparation with high expectations
derive more benefit from it than those who come with low
expectations.'*

At the end of the presentation of these conclusions, the study gives the implications

31bid., p. 21.
% bid,

% bid., p. 26.
bid., p. 23.
“!bid., p. 28.
“pid., p. 37.
' bid., p. 34.
"“Ibid., p. 35.

S Ibid., p. 33.
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and challenges of these conclusions to Church leaders and people involved in
marriage preparation.'® While the study was quite thorough in its methodology,
presentation and conclusions, it was not intended to present a specific “one size fits
all” kind of marriage preparation program. Rather, it gives its readers a basis from
which to start: what is good, what works, what is perceived as not being beneficial,
what needs to be included or improved. Thus, the readers do not know what the
exact content of the presentations was, but rather the content areas.'*’

In considering each of these ten conclusions and its implications, since the
specific information presented in each area is not known, we shall point out which
ones are important from our perspective and recommend how these may be impro'ved.
There are four conclusions, in our opinion, which could have bearing on helping
prevent ignorance in couples preparing for marriage: conclusions one, six, seven and

eight.

1. The vast majority of individuals who have participated in marriage
preparation programs view the experience as valuable early in
their marriage.

93.8% agreed that marriage preparation was important in the first year of marriage;
78.4% in the second year. The implication is that marriage preparation serves a

useful purpose in preparing couples for marriage.'*® From our perspective, part of

"8 Jbid., pp. 45-48.

"“’Ibid., Table 18, p. 31, lists the following areas: dual career marriage, leisure activities,
balancing home and career, commitment, personality issues, communications, conflict resolution,
sex and intimacy, extended family issues (in-laws), roles in marriage, finances, family planning, role
of religion and values in your life, marriage sacraments, friends, children, compatibility of
background and drugs-alcohol.

"Ibid., p. 45.
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a marriage preparation program would be not only a presentation of the theological
and practical aspects of marriage, as can be seen from the areas of topics already
listed, but also of the canonical understanding of marriage,'*® using canons 1055-
1057 as a basis.

As part of the program, reference, in a positive way, could be made to the
canons pertaining to the specific diriment impediments (canons 1083-1094) and most
of those concerning matrimonial consent (canons 1095-1103). For example, canon
1083 gives the age at which a valid marriage can take place. Presenting this canon,
one would address why those of a younger age are not allowed to marry (using canon
1055, §1, for example, as a basis for the psychological maturity needed to enter into
a life-long relationship and understanding the concept of partnership; and canon
1057, §2, for the consciousness of implications of the giving and receiving of each
other). Another example would be using canon 1096 in a positive light: what each
person who marries is to know about marriage (that it is a permanent consortium
[partnership] between a man and a woman for the procreation of offspring by means
of some sexual cooperation). Thus, the couples preparing for marriage will have a
better understanding and be more aware of what the Church expects of its members

who are entering marriage.

“SConcerns for those preparing for marriage are noted in canons 1063-1072, “Pastoral Care
and Those Things Which Must Precede the Celebration of Marriage” (“De Cura pastorali et de iis
quae matrimonii celebrationi praemitti debent™). The first canon, 1063, specifically addresses
“pastors of souls” (pastores animarum) and obliges them to prepare the Christian faithful for
marriage. While listing specific areas to be covered, the Code remains general in its approach.
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6. The topics addressed in marriage preparation that were perceived as
most helpful were the five Cs: communication, commitment,
conflict resolution, children and church (values and sacramental
activity).

One of the implications concerning this conclusion was that there needs to be
an enhancement of these areas since all of them are crucial in the early developmental
stage of marriage.'® The five “Cs”, as they were called in the study, are all clearly
related to the consortium, the partnership. Thus, concentrating on these particular
topics would help the contractants understand more fully what the Church, in its
canon law and its teachings, means by the consortium. Since the partnership; the
consortium, is marriage, assisting couples in knowing, appreciating and living it will
hopefully serve to strengthen their commitment to each other, to their marriage and

to the Church.

7. Religious education in high school and ongoing religious education in
adulthood is the best long range formal education the Church can
offer.

This study validated the importance of both high school and ongoing adult
religious education.'” The study also showed that the least correlation between
religious education and marriage preparation was that on the grammar school level.'*
In one sense, this is not surprising, given the age and perceived distance between

children and marriage. Once again, it would be important for high school religious

VAN DYKE, Marriage Preparation in the Catholic Church, p. 46.
Ubid.

'2Ibid., p. 39.
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education programs as well as ongoing adult religious education programs to have,
as part of their curricula, marriage from a canonical perspective as discussed above.
From a high school religious education perspective, marriage would be presented
based on a developmental model, designed according to the psychological needs and
awareness of the age group. From an adult religious education perspective, it would

be presented as the sacramental, theological, canonical and sociological reality it is.

8. Individuals who were more active in Church life and/or who had a
greater sense of belonging to the Church perceived a greater
value in marriage preparation. .

One of the implications of this conclusion was marriage preparation does not
and cannot stand alone, mcaning there needs to be a pre-marriage preparation as well
as a post-marriage preparation.'>’ Pre-preparation was also called pre-evangelization:
an ongoing adult religious education program where those contemplating marriage
will benefit from being part of a church community, developing in them a sense of
belonging to the Church and practice in its life.'** Post-marriage preparation is an
enrichment program whereby couples would be able to maintain and enhance both
their belonging to the Church (more specifically, a parish community) and the
practice of their religious education.'>

From a canonical perspective, the Code briefly addresses, in canon 1063, 4°,
pastoral care and what should be done after the celebration of marriage to assist

couples. There is much to be said about continuing education and marriage

'31bid., p. 47.
41bid.

'3 Ibid.
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enrichment programs which would not oniy help pastors of souls but also encourage
the couples themselves to live this sacrament. On-going programs which balance
theological, sacramental, canonical and sociological perspectives of marriage would
serve to strengthen couples in their commitment to marriage and to each other. While
these particular programs would not prevent couples from having been ignorant at
the time of the marriage, in the long run such efforts could very well be beneficial
from the standpoint that as the couple grow in their commitment to their marriage and
Church, an awareness of the importance of marriage will be such that their children
will also be educated in the practices and laws of the Church. Thus, hopefully,
generations will be involved in the Church, becoming more knowledgeable in what
the Church teaches about marriage while sharing this leaming and understanding

with their families.

CONCLUSION

The purpose of this final chapter has been two-fold: first, to illustrate how
canon 1096 can be better utilized as a ground for nullity, and secondly, in what ways,
having grasped a better understanding of ignorance in relation to marriage, can our
knowledge be employed to prevent couples from being ignorant of what the Church
teaches about marriage. Some general conclusions can now be drawn.

It goes without saying that canonists need to be aware of the differences
between the various grounds for nullity as prescribed in the 1983 CIC. While this is
certainly true for those working in tribunals who deal directly with marriage nullity
cases, it is also true that canonists in general also need to be aware, since many times,

if addressing groups about canon law, questions will be posed by people concerning
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marriage nullity cases (grounds, procedures, cost, etc.) whether the topic under
discussion is directly related to nullity or not.

While there are differences and nuances among the various grounds for
nullity, it is important to understand these distinctions for two basic reasons: (1) that
there are, indeed, variations — sometimes subtle — but it is precisely these
characteristics which make each ground specific; and (2) each case of nullity and the
evidence given is unique, and in order to render justice to that particular case as well
as maintain the integrity of canon law, the correct ground is to be utilized.

Ignorance as a ground of nullity is specific, this is seen in the concise wording
of the canon. This means that the use of the ground of ignorance is restricted to what
a contractant does not know about marriage. This is important because canon 1096
cannot be used as a basis for nullity if, for example, a contractant did not know that
marriage was considered a sacrament.

A better understanding of ignorance as seen in relation to the other grounds
of nullity, as well as in contrast to them, will hopefully encourage its more
widespread and correct use, drawing from canonical tradition and the theology of
Vatican II.

Having a deeper understanding of marriage as seen through canon 1096 will
also, on the other hand, help those involved with pre-marital preparation programs
to develop seminars, talks, presentations, etc., on the concept of marriage so that, as
more and more people actively participate in these programs, they will come to know
what marriage is and thus at least not be ignorant that marriage truly is a permanent
consortium between a man and a woman ordered for the procreation of offspring by

means of some sexual cooperation.
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At the end of our study, it is time to present general conclusions. To facilitate

our approach, we shali present these in numbered form.

1. Ignorance as lack of due knowledge. Technically, ignorance is not
simply the lack of knowledge, but rather the lack of due knowledge, i.c., that certain
degree of knowledge a person is expected to have in relation to the act to be carried
out. We contend this is the more correct understanding of ignorance when relating

to marriage.

2. Ignorance is not incapacity. Before the 1983 CIC, ignorance was often
assumed into the phrases “lack of sufficient reason” or “lack of discretion of
judgment”. Since ignorance was seen as the lack of due knowledge, these grounds
were simply other ways of saying that one or both of the contractants were ignorant.
However, these grounds are now spelled out separately and distinctly in canon 1095,
1° and 2° of the 1983 CIC and in canon 818, 1° and 2° of the 1990 CCEO. They are
indeed distinct from ignorance. The difference lies in the fact that these canons begin
by stating that the parties are incapable of contracting marriage, while the canon
pertaining to ignorance begins with the premise that the parties were capable, but did

not give consent.

3. Ignorance influencing the will. Given the present legislation, we contend
that those who enter marriage, for the most part, are capable of doing so. This is an
unstated presumption. Canon 1058 states “All persons who are not prohibited by law
can contract marriage” (Omnes possunt matrimonium contrahere, qui iure non
prohibentur), thus presuming capacity. Canon 1095 is the only canon on marriage

consent which begins with the phrase “The following are incapable of marriage”
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(Sunt incapaces matrimonii contrahendi), thus limiting consensual incapacity to the
three titles within that canon. Should the marriage break down, and the basis for this
is ignorance, then the presumption is that one or both parties were capable of entering
marriage but lacked the knowledge necessary to do so. Ignorance, understood as lack
of due knowledge, can and does move the will for the parties are consenting to
something they think is marriage. Thus, an act of the will is also involved. However,
what is lacking is their understanding of what marriage is; they want something
different from marriage as understood from natural law and taught by the Church.
For example, two people want to marry. They do not know that marriage is ordered
to the procreation of offspring. They marry simply to be together. The intellect,
flawed as it is, informs the will and the parties consent to marry. Later, when they

discover marriage is much more, i.e., ordered for procreation, they part.

4. Ignorance of marriage as a heterosexual union. Canon 1096 succinctly
states that the essence of marriage includes two elements: the personalist element (the
“permanent consortium between aman and a woman”) and the procreational element
(“ordered to the procreation of offspring by means of some sexual cooperation”). A
growing issue of importance today is the sociological “reinterpretation” of marriage
as a union between a couple of the same sex and its possible influence upon
mentalities. In Canada, the Supreme Court recently ruled same-sex unions have the
same status as a heterosexual marriage. In the United States, there is the ongoing
controversy of recognizing same sex unions as an acceptable status in life. There is
also the ever increasing number of industries as well as various levels of governments
that acknowledge the legitimacy of same sex “marriages” for various benefits. Thus,
in the future contractants might not really know that marriage is essentially and

exclusively heterosexual and, therefore, they can be ignorant of marriage as
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exclusively a union between a man and a woman.

5. Iinportance of the consortium. When the couple consent to marry, they
have in mind a concept of marriage. Therefore, the intellect does inform the will and
there is that act of the will necessary for matrimonial consent. However, the
contractants may truly be ignorant of what a consortium is. They may very well have
no knowledge that marriage is indeed a partnership between two people, ordained for
the procreation of children. They have the natural capacity for such knowledge but,
because of upbringing or other reasons, lacked the opportunity to learn it, and thus
were ignorant at the time of consent. This, we believe, is where canon 1096 (and

canon 819 of the CCEO) could be utilized to a greater extent.

6. The presumption of knowledge. In regard to canon 1096, §2, it has been
shown that the presumption of knowledge related only to the act of procreation,
having been taken verbatim from canon 1082, §2, of the 1917 CIC. Given the
jurisprudence in this area, both before and after the 1917 CIC, it is clearly
demonstrated that the presumption pertained only to the act of sexual copulation.
However, taking into consideration canon 17 and Vatican II's theology of marriage,
this presumption is now expanded to include the fact that marriage is a permanent
consortium between a man and a woman ordered to the procreation of offspring.
Therefore, a person is to have minimal knowledge of the nature of marriage, i.e., of
its totality of its rights and obligations as understood from the teachings of Vatican
II. This broadens not only the possibilities of what a person may not know about
marriage, but also can make the presumption in paragraph two more difficult to
uphold and easier to overturn by means of supporting evidence to the contrary. We

can understand why the paragraph was included; however, in our opinion, the
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drafters of the 1983 CIC might have modified it, as they did paragraph one, to reflect
the changes precipitated by Vatican II, or even have simply dropped it, since canon

1060 already presumes the validity of marriage.

7. The scope of ignorance. Ignorance of any one or more of the five facets
of canon 1096, §1, i.e., that marriage is a (1) permanent, (2) consortium (3) between
aman and a woman (4) ordered for the procreation of offspring (5) by means of some
sexual cooperation renders the marriage invalid. The question raised by the
commentators on the 1917 CIC — how much knowledge of the actual sexual copula
is needed — has been remedied by the phrase “by means of some sexual cooperation”
to show that there must be a minimal amount of such knowledge in order for the
marriage to be valid. Thus, if a person does not even have such minimal knowledge,
the marriage is invalid. Such a conclusion was clearly shown by decisions by the
Congregation of the Council and the Roman Rota both before and after the 1917
CIC. As has been indicated throughout this study, the focus of ignorance was
basically on the physical mechanics of sexual intercourse. Then came Vatican II with
its emphasis on the personalist element of marriage. We now are to understand
marriage from an interpersonal dimension, with an emphasis on the relationship
between the man and the woman. Thus, taking this interpersonal-personalist-
relational aspect into consideration, as well as the description of marriage from the
1983 CIC (and the 1990 CCEOQ), it now sets the stage for a broader understanding
of how ignorance can invalidate marriage. For example, it stands to reason that a
person who does not know that marriage is permanent cannot enter into a life-long
relationship. Given the North American society’s high divorce rate, it is very easily
conceivable that couples will marry “as long as we both shall love” rather than “as

long as we both shall live”. Likewise, if a person does not know what a consortium
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is, how can he or she give consent to marriage as we understand it to be? Knowing
that marriage is an exclusive union between one man and one woman is a benchmark
of marriage and a person must know that it is such in order to enter into the
consortium. Furthermore, the nuptial union is more than merely a friendly alliance
or economic association. It is, by its very nature, ordered to preservation and
generation, which, in canonical language means ordered to the procreation of

offspring. If a person is ignorant of this, the union entered is invalid.

8. Using canon 1096 beyond the Tribunal. As was demonstrated in Chapter
Four, in canon 1063, in Pope John Paul II’s 1981 Apostolic exhortation Familiaris
consortio 64-69, in the Pontifical Council for the Family’s 1996 document
Preparation for the Sacrament of Marriage, and in the American Bishop’s 1989
Faithful to Each Other Forever: A Catholic Handbook of Pastoral Help for
Marriage Preparation, there is the on-going need for marriage preparation programs.
The richness of canon 1096 can be utilized not only for marriage nullity cases, but
also the elements listed within the canon can be adopted as a basis for such a
marriage preparation program. In this way, the possibility of couples being ignorant
of the essence of marriage could be addressed in a positive way and thus help them

know and understand what marriage is.

9. Expanding the understanding of canon 1096. Finally, we propose two
new areas for canonical consideration, utilizing canon 1096 in relation to canon
1057: first with the undgrstanding of “non-inclusion”, “inadequate consent” and
“lack of commitment”; and secondly, in regard to the bonum coniugum.

In the years after Vatican II, but before the promulgation of the 1983 CIC,

canonists were struggling with interpreting the Council’s teaching of marriage,
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especially taking into consideration the “intimate partnership of life and love” of
Gaudium et spes, 48, and applying it to cases of marriage nullity. Different titles
were being proposed and used by tribunals, specifically in English speaking
countries. Using the expertise of these canonists and applying it to our research, we
propose that if a party is ignorant of the consortium, there is an inadequate consent
or lack of commitment since the person cannot consent to something that he or she
does not know (nil volitum quin praecognitum). Furthermore, if there is ignorance
of the consortium, then there could very well be non-inclusion of the good of the
spouses (bonum coniugum), the procreation and education of offspring, or both.
Since 1983, the concept of the bonum coniugum has been widely discussed.
We are of the opinion that if we see it in relation to ignorance, this could help
canonists appreciate it for what it is, i.e., an essential element of the consortium as
can be interpreted from canon 1055, §1. In other words, if a party enters into
marriage not knowing what the bonum coniugum means, then the notion of the
consortium would be lacking, indicating consent would be deficient and the marriage
could be declared invalid. We look forward to further development, study and

discussion concerning the conclusion presented here.



APPENDIX:
ELEMENTS OF A PROPOSED LAW SECTION FOR CANON 1096

A. The canons

Canon 15, §1 [CCEO canon 1497, §1]
Ignorance or error about invalidating or disqualifying laws does not impede
their effect unless it is expressly established otherwise.

Canon 124 [CCEO canon 931]

§ 1: For the validity of a juridic act it is required that the act is placed
by a qualified person and includes those things which essentially constitute
the act itself as well as the formalities and requirements imposed by law for
the validity of the act.

§2: A juridic act placed correctly with respect to its external elements
is presumed valid.

Canon 126 [CCEO canon 933] ‘
An act placed out of ignorance or error concerning something which
constitutes its substance or which amounts to a condition sine qua non is
invalid. Otherwise it is valid unless the law makes other provision. An act
entered into out of ignorance or error, however, can give rise to a recissory
action according to the norm of law.

Canon 1096 [CCEO canon 819]

§1: For matrimonial consent to exist, the contracting parties must be
at least not ignorant that marriage is a permanent consortium between a man
and a woman ordered to the procreation of offspring by means of some sexual
cooperation.

§2: This ignorance is not presumed after puberty.

Canon 1584

A presumption is a probable conjecture about an uncertain matter; a
presumption of law is one which the law itself establishes; a human
presumption is one which a judge formulates.

B. Church Teachings

In Gaudium et spes, 47-52, we have the articulation of the Church’s teaching
concerning marriage and family life. Of particular significance is number 48:

The intimate partnership of life and the love which constitutes the
married state has been established by the creator and endowed by him with
its own proper laws: it is rooted in the contract of its partners, that is, in their
irrevocable personal consent. It is an institution confirmed by divine law and
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receiving its stability, even in the eyes of society also, from the human act by
which the partners mutually surrender themselves to each other; for the good
of the partners, of the children, and of society this sacred bond no longer
depends on human decision alone... By its very nature the institution of
marriage and married love are ordered to the procreation and education of the
offspring and it is in them that it finds its crowning glory. Thus the man and
woman, who “are no longer two but one” (Mt. 19:6), help and serve each
other by their marriage partnership; they become conscious of their unity and
experience it more deeply from day to day. The intimate union of marriage,
as a mutual giving of two persons, and the good of the children demand total
fidelity from the spouses and require an unbreakable unity between them.
[See A. FLANNERY, gen. ed., Vatican Council II; More Post Conciliar
Documents, vol. 2, Collegeville, Minnesota, The Liturgical Press, 1982, p.
950; AAS, 58 (1966), pp. 1067-1068.]

Also of importance for us is the further elucidation of these teachings in the 25 July
1968 encyclical of Pope Paul VI, Humanae vitae:

[HJusband and wife, through that mutual gift of themselves [in
marriage], which is specific and exclusive to them alone, seek to develop that
kind of personal union in which they complement one another in order to co-
operate with God in the generation and education of new lives...

[Married] love is above all fully Auman ... It is not, then, merely a
question of natural instinct or emotional drive. Itis also, and above all, an act
of the free will...

Then it is a love which is fotal — that very special form of personal
friendship in which the husband and wife generously share everything...
content to be able to enrich the other with the gift of himself.

Again, married love is faithful and exclusive of all other, and this until
death. Though this fidelity of husband and wife sometimes presents
difficulties, no one can assert that it is impossible...

And finally this love is creative for life, for it is not exhausted by the
loving interchange of husband and wife, but also contrives to go beyond this
to bring new life into being. ‘Marriage and married love are by their
character ordained to the procreation and bringing up of children. Children
are the outstanding gift of marriage’[Gaudium et spes, 50; AAS, 58 (1966),
pp- 1070-1072].

Married love, therefore, requires of husband and wife the full
awareness of their obligations in the matter of responsible parenthood...
Responsible parenthood, moreover, in the terms in which we use the phrase,
retains a further and deeper significance of paramount importance which
refers to the objective moral order instituted by God, — the order of which
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a right conscience is the true interpreter. [See FLANNERY, Vatican I,
pp.400-402; AAS, 60 (1968), pp.485-487.]

While Humanae vitae speaks of conjugal love rather than consortium, the values set
forth, i.e., fully human, total, faithful and exclusive, creative for life (fruitful) and
moral, are important for our understanding, because conjugal love arises within the
context of the consortium. These same values were further reiterated by Pope John
Paul II in his 22 November 1981 exhortation, Familiaris consortio, numbers 18-20:

The family, which is founded and given life by love, is a community
of persons: of husband and wife, of parents and children, of relatives. Its first
task is to live with fidelity the reality of communion in a constant effort to
develop an authentic community of persons.... The love between husband and
wife... is given life and sustenance by an unceasing inner dynamism leading
the family to ever deeper and more intense communion, which is the
foundation and soul of the community of marriage and the family.... The first
communion is the one which is established and which develops between
husband and wife: by virtue of the covenant of married life, the man and the
woman “are no longer two but one flesh”[Mt 19:6; cf. Gen 2:24] and they are
called to grow continually in their communion through day-today fidelity to
their marriage promise of total mutual self-giving.... Such a communion is
radically contradicted by polygamy: this, in fact, directly negates the plan of
God which was revealed from the beginning, because it is contrary to the
equal personal dignity of men and women who in matrimony give themselves
with a love that is total and therefore unique and exclusive....Conjugal
communion is characterized not only by its unity but also by its
indissolubility: “As a mutual gift of two persons, this intimate union, as well
as the good of children, imposes total fidelity on the spouses and argues for
an unbreakable oneness between them” [Gaudium et spes, 48]. [See
FLANNERY, Vatican Council II, pp.828-831; AAS, 74 (1982), pp.100-104.]

This teaching was repeated by the Holy Father in his 28 January 1982 address to the
Rota:

The Council saw marriage as a covenant of love (see GS, no.48). This
covenant is “freely and consciously chosen, whereby man and woman accept
the intimate community of life and love willed by God himself” (Familiaris
consortio, no. 11).... Love is essentially a gift. Speaking of the act of love the
Council envisages an act of giving, which is one, decisive, irrevocable
because it is a total giving which wants to be and remain mutual and fruitful...
Marriage consent is an act of the will which signifies and involves a mutual
giving which unites the spouses between themselves and at the same time
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binds them to the children which they may eventually have, with whom they
constitute one family, one single home, a “domestic Church” (LG, no. 11).
[See WOESTMAN, Papal Allocutions to the Roman Rota, p. 172; AAS, 74
(1982), pp. 450-451.)

In the 1992 Catechism of the Catholic Church, pp. 352-353, concerning the
Sacrament of Matrimony, we read:

1661 The sacrament of Matrimony signifies the union of Christ and the
Church. It gives spouses the grace to love each other with the love with
which Christ has loved his Church; the grace of the sacrament thus perfects
the human love of the spouses, strengthens their indissoluble unity and
sanctifies them on the way to eternal life (cf. Council of Trent: DS 1799).
1664 Unity, indissolubility and openness to fertility are essential to marriage.
Polygamy is incompatible with the unity of marriage; divorce separates what
God has joined together; the refusal of fertility turns married life away from
its “supreme gift”, the child (GS 50 §1).

Taking into consideration the Church’s teaching on marriage as seen in Gaudium et
spes, the teachings of Popes Paul VI and John Paul II and the Catechism of the
Catholic Church, we now have laid the foundation for how ignorance may effect
matrimonial consent.

C. Jurisprudence

It is to be noted that between Gaudium et spes of 7 December 1965 and the 1983
CIC, there have been a number of referenced Rotal decisions pertaining to ignorance.
In only two cases, coram SERRANO of 25 April 1975 and coram POMPEDDA of
29 October 1979, is reference made to Vatican II, the latter implicitly. Until
Serrano’s decision in 1975, the basic focus of the decisions was the evaluation of the
knowledge of the person(s) pertaining to the procreation of children — whether he
or she knew that procreation was part of the nature of marriage or, more often, how
much knowledge of the physical copula was necessary, taking into consideration the
presumption in paragraph two of canon 1082 that the person is presumed to have
such knowledge after having reached puberty. All of the judges, with the exception
of Masala (in his 30 March 1970 decision), demonstrate that there is more to the
knowledge of marriage than the physical joining of bodies.

Also of note is the fact that there appears to have been no cases adjudicated in the
Rota on the ground of ignorance since the promulgation of the 1983 CIC.
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It is in the 22 March 1963 landmark coram SABATTANI decision based on
ignorance that we find listed four criteria to utilize when weighing proofs in order to
establish whether ignorance is verified or not: the psycho-physical, the educational,
the prenuptial and the postnuptial [See SRR Dec, 55 (1963), pp. 209-210]. These
criteria are as important today and can be readily applied to the 1983 CIC just as they
were to the 1917 CIC:

a) Psycho-physical criterion: Ignorance of sexual things is more likely
present in those whose psycho-physical development is imperfect...more
frequently the lacking psychic development will be apparent through
enfeebled sexual instinct.

b) Educational criterion: It is necessary to consider the location
(national, regional, community, district) in which the party lives, the persons
with whom he/she lives and forms his/her frame of mind, if then party was
shy of friendships and lives a solitary. Ignorance is more likely in those
whose education was rigid and narrow, who received an outdated and
constricted moral formation, and whose parents were severe.

c) Prenuptial criterion: which can be considered in two ways —
examining the cause of marriage, if the party spoke of a wrong estimate of
the nature of marriage, astonished ai the most intimate sense in marriage; if,
on the contrary, the person was forced into the marriage, especially by the
mother; examining the conduct of the party during the engagement: if the
person acted and spoke in childish, uncontrolled, silly and thoughtless ways.

d) Postnuptial criterion: One is most carefully to assess the conduct
of the party when he/she perceives the true nature of the conjugal purpose.
If this was a reaction of horror and repugnance, or if the party made it clear
to the other party that she/he did not know what was expected of her/him, or,
even after being instructed by the other party, she/he could not be persuaded
to have sexual intercourse, then there is a presumption that the party was truly
ignorant about the giving and acceptance of the right [circa traditionem-
acceptationem iuris in corpus] to acts which of their nature are open to the
procreation of children.

D. Analysis

Canon 1096 succinctly states that a person must at least not be ignorant that marriage
is a (1) permanent, (2) consortium (3) between a man and a woman (4) ordered for
the procreation of offspring (5) by means of some sexual cooperation. In other
words, this canon states that the essence of marriage includes two elements: the
personalist element (the “permanent consortium between a man and a woman”) and
the procreational element (“ordered to the procreation of offspring by means of some
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sexual cooperation™). [See L.G. WRENN, Decisions, 2™ rev. ed., Washington, DC,
Canon Law Society, 1983, p. 129.] The canon further indicates that substantial
ignorance regarding some portion of either element can invalidate marriage.

The 1983 CIC maintains the presumption of law found in canon 1082, §2, of the
1917 CIC, i.e., after puberty (twelve for girls, fourteen for boys), knowledge of
marriage is presumed. Before puberty, ignorance is presumed. Since this is a
presumption of law, it can yield to contrary proof, cf. canon 1584.

It is to be remembered that canon 1096 and its parallel canon 819 in the CCEO are
examples of areas which determine that ignorance hinders the effectiveness of
invalidating or disqualifying laws, which, generally speaking, it does not according
to canon 15, §1, and its parallel canon 1497, §1, of the CCEO. Two details need to
be pointed out concerning these canons: (1) they refer to both ignorance and error,
but we are concerned only with ignorance; and (2) generally speaking according to
these canons, both ignorance and error do not hinder the effectiveness of invalidating
or disqualifying laws unless expressly stated in the law.

Marriage is a juridic act and thus subject to the regulations delineated in the canons
pertaining to juridic acts (canons 124-128). First of all, for validity, we follow canon
124 (CCEO canon 931). Thus, for a juridic act to be valid, the person must be
capable (both naturally and juridically) of placing it; it must include all of its essential
elements; and the formalities and requirements imposed by law for validity must be
observed. Ignorance is specifically mentioned in canon 126 (and its parallel canon
933 in the CCEO).

Ignorance about the essential nature of marriage is best understood in the Thomistic
sense. It is not only the privation or lack of knowledge in a person who is naturally
capable of such knowledge, but also, more specifically, it is the lack of due
knowledge, i.e., the degree of knowledge that a person within a given situation is
expected to have. Thus, ignorance is distinguished from nescience, which is the total
absence of knowledge. A minimal knowledge of the nature of marriage is required
by the natural law itself, since one cannot intend or will to enter the marriage
covenant without knowing what it is, following the adage nil volitum nisi
praecognitum (“Nothing is willed unless it is known before”).

According to the canon, detailed and sophisticated knowledge of the essence of
marriage is not required; in fact, canon 1096 presents the minimum which is needed
for a person or persons to enter into marriage by presenting the basic, yet essential,
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description of marriage: a (1) permanent, (2) consortium (partnership) (3) between
aman and a woman (4) for the procreation of offspring (5) by means of some sexual
cooperation. However, a person should have more than an abstract notion of marital
consent: there is to be a realization of the personal implications of that to which he
or she is consenting. Thus, according to canon 1096, the spouses must know that
marriage is a permanent relationship of a special nature between a man and a woman.
They must also know that this relationship is ordered to the generation of children
through sexual cooperation.

E. Application

Pope Paul VI set forth five values of conjugal love (total, fully human, exclusive,
creative and moral) which, if we take them into consideration in light of the
following five elements, respectively, we can see a correspondence between them.
Let us describe each of these elements individually:

(1) permanent: all that is required is that the parties know that marriage is a
stable relationship; one that is not sporadic or fleeting. They must also know, as
stated coram SERRANO (25 April 1975) that the relationship is, of its nature,
permanent and cannot be terminated by the parties themselves. However, a formal
understanding of indissolubility is not required in this knowledge.

(2) consortium (partnership): the consortium referred to in the canon is
understood not simply as the context within which procreative sexual acts take place.
It is the total self-giving partnership of the spouses which is clearly seen in the
Church's teaching (Gaudium et spes 47-52; canon 1055). This requires the
knowledge that some mutual cooperation, support, and companionship is required.
Pompedda, in his 29 October 1979 decision, writes that the minimum knowledge
required on the part of the contractants to consent validly concerns marriage as a
permanent society, that is, a perpetual communion of life and a communion between
two sexually distinct persons and ordered to a specific end.

(3) between a man and a woman: this partnership is an exclusive one, not
allowing for more than the two spouses. Furthermore, since it is ordered for the
procreation of offspring, it is heterosexual; i.e., between a man and a woman.
Marriage does not, by its very nature, allow for same sex unions.

(4) for the procreation of offspring: it is the ordering of the marital
consortium for the procreation of children which differentiates it from any other
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relationship. Marriage is more than a partnership of friendship, service, economics,
etc. Marriage is a conjugal relationship which calls for the specific element of
sexuality which, in turn, finds its fullness in procreation.

(5) by means of some sexual cooperation: here the 1983 CIC explicitly
states that the procreation of children is by some means of sexual cooperation. While
the couple need not have complete knowledge of the details of sexual copulation,
they are to know specifically that it is sexual, i.e., genital, and not merely something
physical in a generic kind of way. See coram EWERS, 1 February 1975 in SRR Dec,
67 (1975), pp. 27-33; coram MASALA, 30 March 1977, in SRR Dec, 69 (1977),
157-171.

Ignorance is more properly ascribed to those who have the basic capacity for
knowledge but lacked the opportunity rather than the capacity to learn. Confusing
and conflicting social customs and value systems can prevent a person from learning
that the notions of permanent commitment and self-sacrifice are acceptable facets of
life. Because of these social realities, canonical jurisprudence no longer presumes
that all persons marry in the manner intended by God, as stated in coram EWERS (16
May 1968).

Consequently, a person could go through a wedding ceremony and yet be ignorant
of the fact that the subsequent marriage involves a self-sacrificing community of life
ordered to the good of the spouses and the procreation and education of children.
Therefore, taking all these factors into consideration, if there is ignorance, i.c., lack
of due knowledge, on the part of the contractant(s) in one or more of the five
elements we have described in the canon, the marriage is invalid.
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ABSTRACT

Before Vatican II, marriage was often considered, or at least popularly
expressed, as a union of bodies; that is to say, marriage was an exclusive contract by
which a man and a woman mutually handed over their bodies for the purpose of acts
which led to the procreation of children. Matrimonial jurisprudence was primarily
focused on this marital contract. With the advent of Vatican II and its emphasis on
the personalist notion of marriage, a new age dawned whereby canonists, especially
auditors of the Roman Rota, were henceforth to view marriage as a union of persons.
“Person” is more than a “body”; rather, a person is an individual consisting of wants,
needs, desires, impulses, hopes and dreams, whose life experience has been shaped
by the milieu — cultural, familial religious — from which he or she comes. “Union”
is not only simply understood as a “contract”, but also is now once again recognized
as a “covenant”, a concept which, at least in the Latin Church, was prevalent until the
12" century. '

One of the canons of the 1983 CIC, although almost identical in wording to
its predecessor in the 1917 CIC, but which now must be understood and interpreted
in light of the teachings of Vatican II, is canon 1096 which pertains to the effect of
ignorance on matrimonial consent. Given the current appreciation of marriage
founded in the teachings of Vatican II, especially in Gaudium et spes, reiterated by
Popes Paul VI and John Paul II and described in the Catechism of the Catholic
Church, complicated by today’s western society’s stress on individualism and
permeated by a divorce mentality, what is the impact of this canon on matrimonial
consent? How can its meaning, once understood as being wider than merely the
sexual at itself, be better utilized by those in tribunal ministry? This is the major
thrust of the present work.

The research of the history and development of the concept of
ignorance in canonical writings, how its understanding broadened especially after
Vatican II and our conclusions on how to apply its richness to marriage nullity led us
to expand the use of this canon: how it can aid in the development of pre-marital
preparation programs which would not only possibly help prevent couples from being
ignorant of the essence of marriage but also help them to appreciate this richness
more deeply in their own lives so that marriage truly can become, as we read in canon
1055, “a partnership of the whole of life which is ordered by its nature to the good
of the spouses and the procreation and education of offspring”. It is our sincere hope
that this study will be of benefit all who read it.
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