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Abstract

This inter-disciplinary law and linguistics dissertation empirically examines the
quantitative readability levels of Canadian court and administrative tribunal decisions. It provides
current, detailed, and relevant analyses about the extents to which readers of different education
levels are likely to understand these adjudicative decisions.

The project makes two original contributions to our knowledge about readability levels of
adjudicative decisions. First, it uses linguistic information drawn from recent Canadian decision
texts that were scored for readability by human expert raters to create a new law-specific
readability formula. Second, it applies the new readability formula to thousands of Canadian
decisions from different court levels, authors, legal subject areas, and specialized contexts, in order
to assess, compare, and analyze the readability levels of these decisions.

The analyses within this dissertation demonstrate that, with very few exceptions, Canadian
judges and administrative tribunal members are writing decisions that cannot easily be understood
by large segments of the Canadian population — likely numbering in the millions of people. This
research suggests that these authors need to do more, or different, work in order to make their
decisions more understandable to the people who may be interested in, or who are affected by,
their decisions.

Cette these interdisciplinaire en droit et en linguistique examine empiriquement les niveaux
quantitatifs de lisibilité des décisions des tribunaux judiciaires et administratifs canadiens. Elle
fournit des analyses actuelles, détaillées et pertinentes qui nous permettent de savoir si les lecteurs
de différents niveaux d'éducation sont susceptibles de comprendre ces décisions judiciaires.

La these apporte deux contributions originales a nos connaissances sur les niveaux de
lisibilité des décisions. Premierement, la these utilise des informations linguistiques tirées de textes
de décisions canadiennes récentes dont la lisibilité a été évaluée par des évaluateurs experts
humains, afin de créer une nouvelle formule de lisibilité spécifique au droit. Deuxiemement, elle
différents niveaux de tribunaux, d'auteurs, de domaines juridiques et de contextes spécialisés, afin
d'évaluer, de comparer et d'analyser les niveaux de lisibilité de ces décisions.

Les analyses effectuées dans le cadre de cette thése démontrent qu'a quelques exceptions
pres, les juges et les membres des tribunaux administratifs canadiens rédigent des décisions qui ne
sont pas facilement compréhensibles pour de nombreux Canadiens - probablement des millions de
personnes. Cette recherche suggere que ces auteurs doivent travailler davantage, ou différemment,
afin de rendre leurs décisions plus compréhensibles pour les personnes qui peuvent étre intéressées
ou affectées par leurs décisions.
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1. Introduction

1.1 OVERVIEW

l'and a

Canada is a country that “recognize[s] the supremacy of [...] the rule of law,”
primary requirement of the rule of law is that law “must be capable of guiding the behaviour of its
subjects.”? Legal theorists and commentators seem to widely accept the idea that people should be
able to figure out what the law requires of them.? The law, however, consists of many different
sources. For instance, Canada’s common law legal system includes a combination of rules, powers,
and obligations, some of which exist only within statutes,* or case law,> or the Crown prerogative,®
or even customary international law.” There is no principled reason why (and no legal scholar of
whom I am aware has suggested that) only some sources of law need to be understandable to the

people who are governed by the law’s rules. In fact, the opposite suggestion has been advanced, at

least with respect to case law: “[w]riting is the conduit through which courts engage with the

' Canadian Charter of Rights and Freedoms, Part 1 of the Constitution Act, 1982, being Schedule B to the Canada Act
1982 (UK), 1982, ¢ 11, preamble.

2 Joseph Raz, The Authority of Law (Oxford: Oxford UP, 1979) at 213-14.

3 This principle is reflected in the opening sentence of the issue paper published by New Zealand Law Commission,
Presentation of New Zealand Statute Law (Wellington: Office of Parliamentary Counsel, 2007) at 8, online:
<https://www.lawcom.govt.nz/sites/default/files/projectAvailableFormats/NZLC%20IP2.pdf?>: “Citizens should be
able to know and understand the law that affects them. It is unfair to require them to obey it otherwise. This is an
aspect of the rule of law”. The same principle is seen in canonical legal and rule of law texts, such as Lon L Fuller,
The Morality of Law. Revised ed (New Haven: Yale UP, 1971) at 39; and, John Finnis, Natural Law and Natural
Rights (Oxford: Oxford UP, 2011) at 270-71. The principle continues to form the basis of arguments about access to
law: Michael Curtotti & Eric McCreath, "A Right to Access Implies a Right to Know: An Open Online Platform for
Research on the Readability of Law" (2013) 1:1 Journal of Open Access Law 1 at 6-7 (“the axiomatic position taken
by this paper is that all individuals subject to law are entitled to know its content and therefore to have it written in a
way which is reasonably accessible to them”).

4 See, e.g., National Defence Act, RSC 1985 ¢ N-5, s 155(1) (empowering any officer of the Canadian Forces to arrest
certain other individuals without a warrant).

> See, e.g., R v Fearon, 2014 SCC 77 (articulating a common law power that does not exist within any other source of
law for police to search a person incident to that person’s arrest).

¢ See, e.g., Patrick F Baud, “The Crown’s Prerogatives and the Constitution of Canada” (2021) 3 Journal of
Commonwealth Law 219, at 228 (describing the Canadian Crown Prerogative to send armed forces to war — a power
that does not exist elsewhere within any statute).

7 See, e.g., R v Hape, 2007 SCC 26 at para 39 (wherein the Supreme Court of Canada acknowledged that prohibitive
rules of customary international law are automatically received into the common law of Canada unless legislation
contradicts these rules of customary international law).



public. As such, the quality of judicial writing is an important element of the legal system — it
determines the clarity of the rules that we live by.”® In other words, case law should be
communicated in a way that facilitates understanding by the people who might be affected by, or
interested in, the law that it creates, expounds, or clarifies. And yet, as Whalen notes, we have very
little empirical information about the readability levels of judicial decisions.’

This dissertation attacks existing knowledge gaps about the extent to which Canadian court
and administrative tribunal decisions are readable. It fully accepts the idea that law (including
explanations of the law by adjudicative bodies) must be communicated in ways that citizens'? can
reasonably understand and explores the next logical questions that follow from this idea.
Specifically, this dissertation identifies how we might measure the readability levels of judicial
and administrative tribunal decisions, and then uses the identified approach for measuring
readability to report on actual readability levels for a wide variety of these decisions. The results
therefore contribute to legal and linguistic knowledge about Canadian courts and tribunals in two
distinct and novel ways. First, this dissertation identifies and validates the most appropriate
mechanism — a new law-specific readability formula derived from expert human scores of
adjudicative texts — for assessing readability in the unique context of Canadian legal/adjudicative
English-language decisions. And, second, the dissertation provides a current snapshot, and

analysis, of actual decision readability levels for different Canadian courts and administrative

tribunals.

8 Ryan Whalen, “Judicial Gobbledygook: The Readability of Supreme Court Writing” (2016) 125 Yale Law Journal
Forum 200 at 200 [“Judicial Gobbledygoook™].

 Whalen, “Judicial Gobbledygook”, supra note 8 at 200.

10T use the terms “citizens”, “the people”, “the governed”, and similar expressions interchangeably within this proposal
in order to avoid jarring repetition of any one expression. I acknowledge that in certain legal contexts, “citizens” are
a sub-category of people to whom the law applies (in that the law often applies to all individuals within a state’s
territory, regardless of their citizenship or immigration status), but I will equate these different terms for the sake of

aesthetic convenience in this proposal, and take them all to mean “the people to whom the law applies”.



1.2 BACKGROUND — AN EMERGING INTEREST IN DECISION READABILITY

Before going further, it would be useful here to clarify exactly what is meant by the term
“readability” in the context of this dissertation. Readability here generally refers to a quantitative
assessment of a text that is designed to predict how well the text might ultimately be understood
by a generic reader, based solely on the linguistic features that the text contains.!! In other words,
readability is not concerned with assessments about how much a reader likes a text, or finds a text
to be memorable, eloquent, or engaging; readability is, instead, only concerned with the
comprehensibility of a text. To be clear, characteristics of a text that make it engaging or
memorable for a reader may, under some circumstances, have a positive impact on the
comprehensibility of a text — but this will not necessarily be the case. I make this point at the outset
to highlight the fact that the “quality” of a text — however one chooses to define this term — is not
necessarily the same as the “readability” of a text. A boring and ineloquent text may nonetheless
be highly understandable to most readers, while a sublime and aesthetically pleasing text may be
very difficult for most readers to understand.

There are two related (but distinct) quantitative dimensions to the readability assessments
that are discussed within this dissertation: first, the assessments depend on quantitative
measurements of different language properties that are contained within a text; and, second, the
measurements are ultimately expressed in quantitative form on a scale of some sort, indicating

t12

whether more or less people are likely to understand the text.'~ To be clear, the term readability

! This understanding of the term readability is consistent with the way in which the term is used throughout William
H Dubay, The Principles of Readability (Impact Information: California, 2004), and accords with definitions of the
terms that have been used by other scholars whose work Dubay reviews (at 3) [Principles of Readability].

12 See Alan Bailin & Ann Grafstein, Readability: Text and Context (New York: Palgrave Macmillan, 2016) at 15-45
(wherein the authors describe many of existing readability formulas, the quantitative variables upon which each
formula depends, and the numerical scoring scale that each formula uses to express the formula’s output) [Readability].



can (and does) take on other non-quantitative meanings in other contexts,'? so I do not suggest that
the way in which the term is used in this dissertation is uniquely correct.

Readability in the context of this dissertation should therefore be understood as a predictive
measurement of ultimate comprehension, but as one that does not take into account the unique
characteristics of any individual reader who might come across the text. Specifically, readability
does not consider how factors like a person’s background knowledge or interest might affect that
person’s ability to actually understand a text.'* Instead, readability assessments focus only on the
text itself, and on quantitative aspects of how the text uses language to express meaning. So,
readability measurements can tell us how likely — based on relevant weights that are assigned to
linguistic variables that act as proxies for ultimate comprehension (in ways that have been found
to be statistically valid) — audiences in general will be to understand a text. But these readability
measurements cannot tell us how likely a particular reader (with complex and unique lived
experiences) will be to understand a particular text.

Additionally, because readability measurements only use linguistic features (that are
correlated with, but that do not necessarily cause better levels of reading comprehension) to predict
comprehension levels,' these measurements can only signal to a writer in a limited way how that

writer might change a particular text in order to make it more understandable. Changing one’s

13 See, e.g., Jeanne S Chall, “Varying Approaches to Readability Measurement” (1996) 25:1 Revue québécoise de
linguistique 23, at 33-35 (discussing qualitative, judgement-based approaches toward assessing text readability and
quality).

14 Dubay, Principles of Readability, supra note 11.

15 See Bailin & Grafstein, Readability, supra note 12 at 23-24 (for a criticism of the assumption that correlations
between linguistic features and reading comprehension successes are also proof of a causative relationship between
these two variables): “[t]he major issue here is not whether in general simple sentences are or are not easier to read
than more complex ones. The underlying question is whether or not a simple correlation is sufficient to attribute
causality in relation to readability. Is the mere fact that one can find a correlation between reading levels and the
number of simple sentences contained in a text enough to establish that simple sentences necessarily make a text easier
to read?”



writing in order to score better on a particular readability formula’s scale will not necessarily make
a text more understandable to any specific reader (or set of readers), since the variables that
contribute to every known readability formula do not actually measure reading comprehension:
they just predict reading comprehension probabilities for a text, based on the language used within
the text. Thus, as Klare — the creator of one established readability formula — has noted, readability
assessments were not intended to be used in remedial ways: “[c]ertain principles of readability,
based on research done on and with formulas, can be used in writing. But this does not mean that
a formula should be considered a dictator of good style by the writer or a basis for restricting
individuality by the editor. Primarily, a formula is a means of rating a piece of writing after it has
been written.”!®

The above brief description of what the concept of readability entails, and the
accompanying cautions about how readability measurements should be used, are probably
sufficient for introductory purposes. I will return to a discussion of readability theory, and the ways
in which readability formulas have evolved over the last two centuries, in more detail within
Chapter 2. For now, having established a rudimentary understanding of how quantitative

readability measurements function, it is possible to consider how these formulas are — and could

be — used to assess the readability of Canadian adjudicative decisions.

16 George R Klare, “The Measurement of Readability: Useful Information for Communicators” (2000) 24:3 ACM

Journal of Computer Documentation 11 at 18 (emphasis in original). For a similar caution, see Edgar Dale & Jeanne

S Chall, “A Formula for Predicting Readability” (1948) 27:1 Educational Research Bulletin 11 at 20:
[W]e must be cautious about “writing for a readability formula.” We must remember at all times that a
formula is a statistical device. It means [in the context of The Dale-Chall formula] that, on the whole, longer
sentences make comprehension more difficult. This does not mean that all long sentences are hard to read
and understand. There are some very short sentences that may be harder to comprehend than longer ones.
The same holds true for the use of familiar words. On the whole, the more unfamiliar the words used, the
harder the material will be to understand. But sometimes familiar words are used in a symbolic or metaphoric
sense. “To be or not to be” is not an easy idea although the sentence is short and the separate words used
would usually be called simple and familiar ones. Readability formulas are not sensitive to such subtle
variations in meaning.



Until recently, no Canadian courts or administrative tribunals made public efforts to
establish readability targets for their written products, or to measure actual readability levels for
their decisions. In 2018, however, Canada’s Social Security Tribunal (SST) began training its
administrative decision-makers to write in more plain language, as part of an effort “to make all
aspects of the Tribunal’s practices more accessible to Canadians.”!” The Chair of the Tribunal “set
a reading target of grade 9 for all decisions”!® based on the Flesch-Kincaid Grade Level
readability formula.!® A subsequent study of the Tribunal’s decisions found “that 32% (n=60) met
that target and a further 33% (n=62) followed closely at grade 10,”2° which illustrates that more
than two thirds of the tribunal’s decisions were not achieving the Chair’s readability target. The
concluding sentences of this study noted both the infrequency of readability studies focused on
judicial and quasi-judicial decisions, and the link that the Tribunal perceives between decision
readability levels and access to justice: efforts “to systematically measure readability to reveal
insights that drive continuous improvement are rare. This report is that attempt in the Social
Security Tribunal’s ongoing pursuit of enhanced access to justice for Canadians.”*!

The British Columbia Civil Resolution Tribunal (BCCRT), another administrative tribunal
that functions much like a small claims court, also strives to ensure that its written products are
readable to a large audience:

Everything at the CRT, from the website, to the Solution Explorer (our expert system), to

our emails and forms, to the final decisions, is written at about a grade 6 reading level.

To do this, we train our staff and members on how to write in plain language, and we audit
our writing using online accessibility assessment tools. We also test everything we develop

17 Social Security Tribunal of Canada, “An Evaluation of How Easy it is to Read Decisions of the Social Security
Tribunal” (last modified 10 May 2022), online: <https://sst-tss.gc.ca/en/our-work-our-people/evaluation-easy-it-read-
decisions-social-security-tribunal> [“An Evaluation™].

18 Social Security Tribunal of Canada, “An Evaluation”, supra note 17.

19 Social Security Tribunal of Canada, “An Evaluation”, supra note 17.

20 Social Security Tribunal of Canada, “An Evaluation”, supra note 17.

21 Social Security Tribunal of Canada, “An Evaluation”, supra note 17.



with community legal advocates who represent those with the highest barriers to accessing
. . 22
justice.

The BCCRT’s target grade level for its written products is not surprising; the Chairperson who
articulated the target, Shannon Salter, has elsewhere referred to research showing “that public
health information needs to be written at a grade 6 reading level to be widely understood,”** and
has argued that, “[w]ith equally complex jargon and processes, public legal information must be
written at a similar level.”?* Salter also appears to link readability with public access to justice and
law: “public legal information and court and tribunal forms routinely use complex language and
‘legal-eze’ that assume a high degree of facility in English. Part of the CRT’s commitment to
putting the public first includes truly ensuring that CRT information and forms are as simple and
clear as possible.”*

No other Canadian court or administrative tribunal has published either target, or actual,
readability levels of its decisions, but the SST and BCCRT examples may represent the beginning
of a movement toward increased interest in quantitative readability studies of the written products

that emerge from such institutions.?® These two tribunals, with their testing processes and their

drive for continuous improvement, seem to see the publication of written legal material as an

22 Shannon Salter, “RDO Speak to Shannon Shalter [SIC] About All Things ODR” (November 2019), online:
<https://resolvedisputes.online/blog_shannon_salter.html> (containing a transcript of an interview with Shannon
Salter, who was the Chair of the BC CRT at the time of the interview) (emphasis added).

23 Shannon Salter & Darin Thompson, “Public-Centered Civil Justice Redesign: A Case Study of the British Columbia
Civil Resolution Tribunal” (2017) 3 McGill Journal of Dispute Resolution 113 at 124 [“Public-Centered Civil Justice
Redesign™], citing Richard S Safeer & Jann Keenan, “Health Literacy: the gap between physicians and patients”
(2005) 72(3) Am Fam Physician 463 at 468 (emphasis added).

24 Salter & Thompson, “Public-Centered Civil Justice Redesign”, supra note 23 at 124.

25 Shannon Salter, “Online Dispute Resolution and Justice System Integration: British Columbia’s Civil Resolution
Tribunal” (2017) 34 Windsor Yearbook of Access to Justice 112 at 124.

261 would distinguish this movement from the related “plain language” movement in law, which began several decades
ago (see, e.g.: Ruth Sullivan, “The Promise of Plain Language Drafting” (2001) 47:1 McGill Law Journal 97 [The
Promise of Plain Language Drafting”]; and see David St L Kelly, “Legislative Drafting and Plain English” (1986) 10
Adelaide Law Review 409), because this earlier movement was largely focused on plain language in legislation,
contracts, forms, and other legal documents — rather than in judicial decisions.



important element of ongoing communication with, rather than simply a broadcast to, their
audiences.

The readability concerns with which these tribunals are occupied raise at least two
important questions: (1) how readable should adjudicative decisions be; and, (2) how can we
measure the actual readability levels of adjudicative decisions? The first question tries to establish
a target, while the second question tries to establish a method for measuring text readability that
could, among other things, verify the extent to which texts are attaining the intended standard. My
dissertation assumes that it is possible to develop an answer to the first question that is consistent
with the overarching principle that people who are governed and affected by the law should be
able to understand it, likely through political- or policy-based reasoning (that considers matters
such as the intended audience for decisions, the breadth and depth of understanding that an
audience would need to have in order for a decision to be considered readable, and whether there
could ever be universal, or only context-specific, readability targets for adjudicative decisions).
However, my dissertation does not attempt to categorically answer this first question. There
probably are, and should be, large variances in the different audience-centric readability standards
that might be desired for adjudicative decisions under different circumstances — as the general
readability targets set by the BCCRT and SST (i.e.: Grade Levels of 6 and 9, respectively) suggest
— so my dissertation largely sets this first question aside as one that needs to be determined on a
case-by-case basis by the authors of adjudicative decisions, and by those to whom these authors
are accountable.

My dissertation instead focuses primarily on the second question: how can we verify or
measure the actual readability levels of adjudicative decisions? In other words, I assume that a

decision’s author can determine who forms the audience for each decision, and what reading



abilities the members of this audience are likely to have. I therefore try within this dissertation to
give these authors a means of measuring, and a better understanding of, whether they might
actually reach their audiences with their language. And, after calling attention to actual decision
readability levels in select contexts, I offer some initial observations about whether authors in these
contexts are likely to be reaching their audiences in the ways that they intend.

Although it might seem, at first glance, that it should be relatively straightforward to
develop an answer to this second question about how to measure the readability levels of
adjudicative decisions, certain features of legal English complicate the answer.?” On the one hand,
it is clear that several English readability formulas already exist. Two of these formulas — the Flesch
Reading Ease (FRE) and the Flesch-Kincaid Grade Level (FKGL) formulas — are incorporated
directly into Microsoft Word’s “Editor” feature, making them widely available to any users of this
software program.?® And both formulas have already been used to measure the readability of court
opinions in at least some past studies.’’ On the other hand, however, these formulas were not
created for use on uniquely legal texts, and research from other technical domains has indicated
that general-purpose readability formulas do not necessarily perform well when applied in more
specialized contexts, where arrangements and uses of the English language may deviate from

patterns that one typically encounters in more popular forms of spoken or written English.°

27 See, generally, Sol Azuelos-Atias, “On the Incoherence of Legal Language to the General Public” (2011) 24
International Journal for the Semiotics of Law 41 (for an overview of the different ways in which legal language is
distinct from, and confusing to lay users of, ordinary language) [“On the Incoherence of Legal Language™].

28 Richard Johnson, “How to Apply the Flesch Kincaid Readability Formula to Your Content,” February 23, 2021,
online: <https://www.optimonk.com/how-to-apply-the-flesch-kincaid-readability-formula-to-your-content/>
[https://perma.cc/6ZDM-DWND], explains how to calculate one’s FKGL score for a document using the embedded
calculator within Microsoft Word.

2 See, e.g., Brian M DeFriez, Toward a Clearer Democracy: The Readability of Idaho Supreme Court Opinions as a
Measure of the Court’s Democratic Legitimacy (2017) (Unpublished Ph.D. Dissertation, University of Idaho’s College
of Graduate Studies); and see Stephen M Johnson, “The Changing Discourse of the Supreme Court” (2014) 12:1
University of New Hampshire Law Review 29 [“Changing Discourse™].

30 Jiaping Zheng & Hong Yu, “Readability Formulas and User Perceptions of Electronic Health Records Difficulty: A
Corpus Study” (2017) 19:3 Journal of Medical Internet Research [“Health Records Difficulty™].



For this reason, it cannot be assumed that an existing general-purpose readability formula
will accurately predict readability levels of adjudicative opinions and decisions that are written in
law’s unique style of English.*!' I do not make any such assumption within this dissertation. Instead,
in Chapter 3, I create a law-specific readability formula, and test this formula’s performance
against other general-purpose readability formulas. After this test is complete (and the results of
the test show that my law-specific formula outperforms other general-purpose formulas), I apply
the formula to thousands of Canadian adjudicative decisions in order to measure their readability
levels using the tool that has been demonstrated to be the most accurate predictor of readability
scores that human experts would assign to these decisions. But it was not a forgone conclusion
that a law-specific formula would outperform other general-purpose formulas. The work that
demonstrates how I arrived at this conclusion is contained within, and represents the bulk of,
Chapter 3 of this dissertation.

As this brief introduction to readability suggests, my dissertation is centred on the topic of
the quantitative readability of Canadian administrative tribunal and court decisions. It attempts to
identify a contemporary, precise, and legal domain-specific method for assessing the readability
of quasi-judicial and judicial decisions, since no such method is currently in use. It also illustrates
how this new method can be used to measure the readability levels of different types of decisions
in order to do a number of other things, such as: testing our intuitions about decision readability
levels; providing benchmarks for assessing current readability performance and future readability
improvements; comparing readability levels across multiple variables; and, providing readability

data for large-scale samples of adjudicative decisions in a way that is simply not practicable using

31 See Brenda Danet, “Language in the Legal Process” (1980) 14 Law & Society Review 445, at 469, and 476-77 (for
descriptions of some of the ways in which legal English is different from more conventional English) [“Language in
the Legal Process™].
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other qualitative approaches. A more complete picture of the research questions that motivate this

dissertation is provided in the following section.
1.3 RESEARCH QUESTIONS

1.3.1 Core Question: How Readable are the Decisions of Canadian Courts and Administrative
Tribunals

The overarching research question that this dissertation asks is simple: how readable are
the decisions of Canadian courts and administrative tribunals? These decisions represent the most
significant, and typically the only, communicative output from the judges or tribunal members who
issue decisions that affect the rights, obligations, privileges, and duties of ordinary people within
their jurisdictions.>? The reasons contained in decisions

foster better decision making by ensuring that issues and reasoning are well articulated and,

therefore, more carefully thought out. The process of writing reasons for decision by itself

may be a guarantee of a better decision. Reasons also allow parties to see that the
applicable issues have been carefully considered, and are invaluable if a decision is to be
appealed, questioned, or considered on judicial review. Those affected may be more likely
to feel they were treated fairly and appropriately if reasons are given.>?
And, although we do not know the extent to which parties will actually read the decisions that
dispose of their cases across all courts and tribunals, there is at least some evidence to suggest that
parties will read their entire decisions. In a survey of claimants whose cases were decided by the

SST, that tribunal found that 87% of claimants read the whole decision; 7% read most or some of

the decision; and, 6% read very little or none of the decision.>*

32 See generally, Barry Sullivan & Ramon Feldbrin, “The Supreme Court and the People: Communicating Decisions
to the Public” (2022) 24:1 University of Pennsylvania Journal of Constitutional Law 1.

33 Baker v Canada (Minister of Citizenship and Immigration), [1999] 2 SCR 817 at para 39 (citations omitted).

3 Social Security Tribunal of Canada, “Evolution of Plain Language Decision Writing” (February 28, 2023), at s 5.3,
online: <https://www.sst-tss.gc.ca/en/our-work-our-people/evaluation-plain-language-decision-writing> [“Evolution
of Plain Language Decision Writing”].
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However, one should not infer from these statistics that the people who are ‘reading’ the
entire decisions are actually ‘understanding’ them (and I explain the distinctions between reading,
understanding, and using a decision below, in section 2.8). The same survey revealed that 42% of
all respondents found the wording in their decisions to be somewhat or very complicated, and 19%
of respondents (rising to 42% of respondents who had been unsuccessful at the SST) found that
the decisions were somewhat or very unclear.>> These statistics present a compelling case for
decision-makers to consider the reading competency levels of the parties before them when writing
their decisions. In this sense, it is perhaps important to distinguish between the somewhat
mechanical act of reading a text, on the one hand, and the related, but more involved cognitive
task of processing a text to the point of understanding it, on the other hand.

Although this SST survey offers us some insight about how parties receive and understand
adjudicative decisions, there are reasons for decision-makers to consider more than just the parties
when writing decisions. With respect to courts, Goldstein suggests that they have a somewhat
unique “obligation to maintain the Constitution, in opinions of the Court and also in concurring
and dissenting opinions, as something intelligible. [...] The Court’s goal is to render opinions [...]
that contemporary society can understand.”*® According to Goldstein, these elements of
intelligibility and accessibility in the decisions from the courts are “requisite to a government by
consent.”’

Ash et al have also seized on this idea of court decisions as a means of demonstrating

accountability to the population: “[o]ne way that judges strengthen the legitimacy of their policy

33 Social Security Tribunal of Canada, “Evolution of Plain Language Decision Writing”, supra note 34.

36 Joseph Goldstein, The Intelligible Constitution: The Supreme Court’s Obligation to Maintain the Constitution as
Something We the People Can Understand (New York: Oxford UP, 1992) at 19 [The Intelligible Constitution].

37 Goldstein, The Intelligible Constitution, supra note 36 at 19.
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choices given low accountability is by providing written justifications based on shared principles,
which are then published as judicial opinions.”*® These authors go on to infer that, “[p]resumably,
this legitimizing function is best served when the general population can understand the written
justifications.”>’

In other words, as both Ash et al and Goldstein suggest, judges benefit from a high degree
of security in their roles, which shields these decision-makers from many of the more conventional
forms of accountability (like performance appraisals, employment sanctions, and an ability to
terminate a person without cause if sufficient notice or severance is provided) that other types of
employees and workers face in their workplaces. Ash et al and Goldstein imply that courts
therefore have related obligations to produce decisions that people can understand, perhaps as a
way of compensating for the high-security environment in which judges operate.

This sentiment is echoed in remarks made by a then-judge of the Nova Scotia Court of
Appeal who was discussing how to write decisions. In this context, Justice Saunders described his
“thesis that we who sit as judges are permitted to do so because of an unwritten pact we have with
the community to conduct ourselves competently, respectfully and fairly - an arrangement I call -
the ‘morality of judicial reasoning.””*® The implication that underpins these statements from

scholars and judges is essentially the following: if judges want to reassure the population that they

are performing their functions legitimately in spite of the relative absence of accountability

38 Elliott Ash, et al, “Translating Legalese: Enhancing Public Understanding of Court Opinions with Legal
Summarizers” in CSLAW ’24: Proceedings of the Symposium on Computer Science and Law (New York: Association
for Computing Machinery, 2024) 136 at 136 [“Translating Legalese”].

39 Ash, et al, “Translating Legalese”, supra note 38 at 136.

40 Jamie WS Saunders, “Reflections on the Art and Science of Decision-Making and Decision-Writing” (Nov 2017),
Professional  Development  Conference: Maritime Provinces’ Law Societies (Halifax, NS), online:
<https://www.courts.ns.ca/sites/default/files/editor-
uploads/From%20the%20Bench/Reflections _on_the Art and Science of Decision Making 11 09 17.pdf>, at 71-
72 [“Reflections”].
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mechanisms, then they must produce understandable decisions that effectively show people how
they arrived at their conclusions.

This idea that civic engagement with judicial decisions can occur and contribute to the
public good, while perhaps more aspirational than real in many (particularly more mundane) cases,
seems to be gaining traction. The Israeli Supreme Court, for instance, recently started televising
broadcasts of hearings in selected constitutional cases, and found from the broadcast ratings that
citizens were clearly trying to access the work of the court directly, rather than through media
summaries or other intermediaries.*! The Supreme Court of Canada also recently reported that its
Case in Brief summaries of decisions had been viewed “almost a million times on the Court’s

website”*?

over a 30-month period, which suggests that ordinary people are seeking to understand
the Court’s decisions in fairly high numbers.

This phenomenon of making a court’s processes and conclusions available and
understandable to the public helps to strengthen the legitimacy of the courts themselves: “courts
lack their own coercive powers, however, they depend on public opinion to encourage the political
branches to comply with their decisions.”** In this sense, the rule of law is strengthened when the
public is capable of understanding court decisions, because broad public (i.e.: voter) understanding
of decisions helps to promote respect for and compliance with the decisions, particularly by elected

government officials who rely on public support for re-election. Sullivan & Feldbrin pragmatically

observe that “[w]ritten opinions may sometimes seem like an extravagance to busy judges, but

41 Sullivan & Feldbrin, “The Supreme Court and the People”, supra note 32 at 70-71.

4 Supreme Court of Canada. “News Release” (8 Oct 2020), online: <https://decisions.scc-csc.ca/sce-
csc/news/en/item/6964/index.do>.

43 Sullivan & Feldbrin, “The Supreme Court and the People”, supra note 32 at 85. The authors (at FN 352) cite US
Supreme Court Justice Frankfurter’s dissenting opinion in Baker v Carr, (1962) 369 US 186 at 267 in support and
explanation of their claim that courts lack coercive powers: “The Court’s authority — possessed of neither the purse
nor the sword — ultimately rests on sustained public confidence in its moral sanction.”
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they are central to the public’s understanding of how the judicial system is supposed to work.”**
These authors suggest that intelligible written decisions are the means through which judges
“demonstrate that they have heard and considered the parties’ evidence and legal arguments, and
that they have taken seriously what they have heard. It is also through opinions that the reasons
supporting judicial rulings are opened to intellectual critique.”* Sullivan & Feldbrin even suggest
that judges have a “democratic duty”*® to produce understandable decisions: “[w]hen opinions are
not written in a way that makes them accessible to the general public, the Court fails in its
fundamental obligation, not only to ‘say what the law is,” but to do so in a way that is intelligible
to citizens.”*” If the people must be capable of understanding court decisions in order for Canada’s
system of government to operate as it should, then the question of whether, or to what extent,
adjudicative decisions in Canada are readable is rather significant.

Beyond just these third-party arguments about how judges should speak within their

decisions, judges themselves also repeatedly profess to be communicating with everyday members

4 Sullivan & Feldbrin, “The Supreme Court and the People”, supra note 32 at 21.
45 Sullivan & Feldbrin, “The Supreme Court and the People”, supra note 32 at 22.
46 Sullivan & Feldbrin, “The Supreme Court and the People”, supra note 32 at 28.
47 Sullivan & Feldbrin, “The Supreme Court and the People”, supra note 32 at 28.
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of the public,*® at all levels of courts from the Supreme Court of Canada (SCC),* to courts of
appeal, to superior (trial-level) courts.”!

Before going further on this point, however, it is perhaps helpful here to briefly discuss the
potential sources of information that are available to us about how judges see their audiences.
Readers of the 4 previous footnotes will have noticed that the sources in these footnotes were all
similar: they were responses to questionnaires that candidates for federal judicial appointments
must complete as part of the judicial application process, and that are now generally disclosed to

the public once that judge is appointed. More specifically, the quoted text in each of these footnotes

48 See, e.g., Canada, Department of Justice. The Honourable Mahmud Jamal’s Questionnaire (Questionnaire for the
Supreme Court of Canada Judicial Appointment Process) (17 Jun 2021), online: <https://fja-cmf.gc.ca/scc-
csc/2021/nominee-candidat-eng.html>:
[TThe Court’s decisions speak directly to the Canadian public. The public has a right to understand how their
highest court is grappling with the most pressing legal issues of the day. As Chief Justice Dickson
underscored: ‘Our judgments touch the lives of all Canadians. They should convey meaning to all who read
them, whether or not they are learned in the law’[...]. This is especially important at a time when many justice
system participants are self-represented. Clear and accessible reasons concretely improve access to justice.
4 Canada, Department of Justice. The Honourable Michelle O’Bonsawin’s Questionnaire (Questionnaire for the
Supreme Court of Canada Judicial Appointment Process) (22 Aug 2022) online: <https://fja-cmf.gc.ca/scc-
csc/2022/nominee-candidat-eng.html> [O’Bonsawin’s Questionnaire]: “Another audience [for SCC decisions]
includes lower courts, the legal profession, legislatures, academics, media and the public.”
30 Canada, Department of Justice. The Honourable Jill Miriam Copeland s Questionnaire (Questionnaire for the Court
of  Appeal  for  Ontario’s  Judicial — Appointment  Process) (30 May 2022), online:
<https://www.canada.ca/en/department-justice/news/2022/05/the-honourable-jill-miriam-copelands-
questionnaire.html>:
The public is also an important audience for Court of Appeal decisions. Judicial independence structures and
limits the way that judges are accountable to the public. Written decisions (or oral decisions with adequate
reasons) are one of the most important ways that judges are accountable to the public for how they carry out
their judicial role. This is not a process of pandering to the public or trying to write a decision that the public
will like. Judicial independence and impartiality prevent a judge from proceeding in that manner. But a judge
has a duty to explain what decision he or she has made and why. This is an aspect of justice being done and
being seen to be done. The public has a right to review the reasons for decision, and comment on and criticize
them if they feel that is warranted.
3! Canada, Department of Justice. The Honourable Renu Mandhane’s Questionnaire (Questionnaire for the Ontario
Superior  Court  of  Justice  Judicial — Appointment  Process) (28  Mar  2022), online:
<https://www.canada.ca/en/department-justice/news/2022/03/the-honourable-renu-mandhanes-questionnaire.htm1>:
“Reasons must provide guidance to the public, including the media. This requires reasons that are written in plain
language, efficient, and available in accessible formats. Judgments should be fulsome enough that the reader does not
need to consult pleadings, case law or secondary sources to understand them. On the other hand, the reasons cannot
be overwhelming or require specialized knowledge.”
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was sourced from each candidate’s reply to question 4 in the questionnaire, which asks, “who is
the audience” for decisions rendered by the court to which you are applying?>?

On the one hand, these questionnaires offer us valuable insight into the actual or asserted™
beliefs of the candidates before they took office as judges in their new courts. On the other hand,
however, it is possible that these were uninformed or unrealistic beliefs, since they were expressed
by candidates who had not yet started their work of judging at their new courts. Perhaps these
beliefs merely represent aspirations from the candidates that do not necessarily map onto their
actual practices in writing decisions at their new courts, once they find that they cannot achieve,
or they otherwise adjust, their aspirations at these new courts for any number of reasons.

I am inclined to believe that the latter proposition is more accurate than the former, and
that candidates’ responses on judicial application questionnaires are generally reliable sources of
evidence about how judges think and behave. The judges responding to these questionnaires —
particularly for applications to courts of appeal and the SCC — have generally been judging already
for some time: in 3 of the 4 questionnaire responses that were cited above, the applicants were
already occupying positions as federally-appointed judges (but were applying for positions on
higher courts),>* and this path to a position as a federally-appointed judge is not unusual (as seen
in the biographies of the many other judges whose application questionnaires are subsequently
cited in this dissertation). Furthermore, any applicant for a federally-appointed judicial position

must, statutorily, have a minimum of 10 years’ experience as a lawyer in order to be appointed,

52 Supra, notes 48-51.

531 distinguish between actual and asserted beliefs here because it is possible that candidates are expressing sentiments
that they think will lead to their appointment as judges instead of sentiments in which they truly believe. This might
occur in any situation where the candidates see these two sentiments as being different from one another.

3 Supra, notes 48-50. Justice Mandhane (supra note 51), was appointed to the bench directly from the practice of law.
55 See, e.g., Judges Act, RSC, 1985, ¢ J-1, s 3; Federal Courts Act, RSC, 1985, ¢ F-7, s 5.3; and, Supreme Court Act,
RSC, 1985, ¢ S-26, s 5.

17



so each applicant would likely have a strong understanding of the functions and audiences for
judicial decisions from the court to which they are applying, that was acquired over their years of
experience as a member of the bar. Thus, while responses on questionnaires from applicants are
not necessarily true predictors of how judges conceive of their audiences once they are appointed
to their new courts, they are perhaps one of the strongest sources of evidence that we can rely upon
under the circumstances.

One of the circumstances that I refer to here is the culture or conception of judicial
independence in Canada that often seems to make judges reluctant to speak publicly about their
deliberative and decision-writing processes. As Khan observed when conducting research into
these facets of judging, many courts and judges refuse, on grounds relating to judicial
independence, to answer questions about the content or existence of style and structure guidance
documents that the court may use, tools that the courts might use to improve their decisions, and
other similar questions pertaining to timelines and processes for completing decisions.*® This
reality makes it difficult to acquire more diverse and accurate sources of information about how
sitting judges conceive of the audiences for their decisions — which is another reason why I rely
heavily on statements drawn from judicial application questionnaires to determine who falls within
the intended audiences for court decisions.

That being said, some sitting judges have spoken publicly and extra-judicially about the
audiences for court decisions. For instance, former Chief Justice of Canada McLachlin delivered

the following remarks, while she still occupied that role, as part of a joint National Judicial Institute

56 Jon Khan, ‘The Life of a Reserve’: How Might We Improve the Structure, Content, Accessibility, Length & Timeliness
of Judicial Decisions?  (unpublished LL.M. Thesis, University of Toronto, 2019), online:
<https://tspace.library.utoronto.ca/bitstream/1807/98120/1/Khan_Jon %20 201911 LLM _thesis.pdf> at 57-63 [Life
of a Reserve].
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/ Canadian Institute for the Administration of Justice seminar on “Advanced Judgement Writing”
(presumably to judges, who are mentioned 14 times in the speech, which does not mention
administrative tribunals at all): “Often in provincial courts of appeal and always at the Supreme
Court of Canada, the audiences include the parties, the parties’ lawyers, interveners, legal
practitioners, legal academics, the press and the general public. Plain, clear, readily understood
language is the only way to address these diverse audiences.”®’ Former Chief Justice McLachlin
also stated, within the same speech, that “[jJudgment writing at its simplest, is an attempt to
communicate. A good judgment is one that bridges the understanding gap between the judge’s
mind and the recipients’ minds and communicates. A judgment that does not communicate is a
failed judgment, no matter how learned or gracefully phrased. To communicate, you must know
your audience and how they think.”*® From these remarks, it seems that Canada’s pre-eminent
sitting judge believed that the general public was an audience for her (and other courts’) decisions,
and that one of her obligations was to understand how this audience thinks so that she might better
communicate with this audience. The fact that these remarks were likely delivered to other judges
at a seminar that was focused on writing better decisions also suggests that the former Chief
Justice’s views on this question are accepted by, or are familiar to, the profession of judges in

Canada.

37 Beverly McLachlin, “Remarks of the Rt Hon Beverley McLachlin, PC, Chief Justice of Canada” (May 16, 2010),
NJI and CIAJ Advanced Judgment Writing Seminar (Perth, Ontario), online: <https://ciaj-icaj.ca/wp-
content/uploads/podcasts/2020/11/podcastlb_16may10-nji-ciaj-judgment-writing-course-copy.pdf>, at 11 (emphasis
added) [“Remarks”].

38 McLachlin, “Remarks”, supra note 57 at 10.
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A slightly different perspective was offered by a sitting judge of the Nova Scotia Court of
Appeal in a presentation that he originally crafted for a “Boot Camp for Decision-Makers” event.>’
This judge, Justice Saunders, told decision-makers,

[rlemember your audience. First and foremost, you are writing for the parties so that the

litigants, win or lose, will understand the basis of the decision. To a lesser extent, your

audience is the public, being those members of the community who may be interested in
the outcome. And the Bar, in the sense that your decision may have important precedential
value to future cases. But do not write for the Court of Appeal.*
While the above two (and presumably most other) judges may weigh the importance of their
audiences in different ways at different times, it is clear that both recognize the general public as
an audience for a decision, and encourage writers of decisions to consider the audience when
writing decisions.

This evidence from sitting judges accords with the types of answers that judges offer in
response to application questions about audiences for court decisions. It does not seem to be
seriously disputed by either sitting or prospective judges that members of the general public are
part of the audience for their decisions. We now have extensive evidence from publicly-available
application questionnaires submitted by people who have gone on to become judges, but who were
not necessarily judges — and who were categorically not judges of the courts to which they were
applying — at the time that they provided their questionnaire responses. Although I tend to rely
most heavily on these application questionnaire responses throughout this dissertation when
describing how judges conceive of their audiences, the above discussion demonstrates why these

questionnaires are a valid, if not the best, source for this type of information that we can reasonably

procure under the circumstances.

% Saunders, “Reflections”, supra note 40 at 2 (FN 1).
60 Saunders, “Reflections”, supra note 40 at 71.
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But it is not just courts in Canada that render adjudicative decisions: many are made by
administrative tribunals. These tribunals also seem to have a lay audience in mind for their
decisions: “[t]here is a larger audience for your decisions as well, the most important of which are
people who may participate in your process at a future point. [...] You should be writing for the
average person appearing in front of you. Assume that your reader is generally well-informed but
without specialized training in the area being written about.”®! In a recent case involving a judicial
review of an administrative tribunal’s decision, Canada’s Federal Court also endorsed the idea that
tribunal members should be writing for non-lawyers: Justice Zinn complimented the tribunal
member whose decision he was reviewing for the “well-written and plain language decision.”®?
The judge went on to say that the tribunal member had produced “an easily understood decision,
summarizing the correct legal procedures and tests while citing no judicial authority, and
addressing the decision to the appellant, even though he was represented at the appeal. This
approach promotes access to justice and is commendable.”® As Justice Zinn’s words suggest,
administrative tribunals should be writing for ordinary people, even if the parties before them are
represented by lawyers.

Beyond ordinary members of the public, judges also attempt to communicate with other
non-legal professionals within their decisions, from audiences that could include “a journalist, a

2564

researcher or an individual seeking to make the law more accessible,”” or “others working in the

1 Ombudsman Saskatchewan, Practice Essentials for Administrative Tribunals (Saskatchewan: Ministry of Justice
and Attorney General, 2020) at 68-69.

82 Bashir v Canada (Citizenship and Immigration), 2025 FC 19, at para 36.

8 Bashir v Canada (Citizenship and Immigration), 2025 FC 19, at para 37.

% Canada, Department of Justice. The Honourable Sebastian Grammond’s Questionnaire (Questionnaire for the
Federal Court Judicial Appointment Process) (8 Jun 2021), online: <https://www.canada.ca/en/department-
justice/news/2021/06/the-honourable-sebastien-grammond-questionnaire.html>.
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industry or business of the defendant, and possibly class members [in class action cases],”®> or

66 in criminal cases.

“complainants or victims

Although some judges seem to perceive of their audiences as only including legal and
judicial professionals,®’” the common view expressed by the Canadian judges cited above, and
corroborated by information from other sources,’® suggests that non-legal professionals form part
of both the intended and the actual audiences for adjudicative decisions. To date, however, limited
(or no) data is available about how well judges’ and tribunal members’ decisions are capable of
being understood by the public. If we accept that non-lawyers are audiences for adjudicative
decisions at least some of the time, then scholars, judges, government executives and

administrators, and the Canadian public might all want to know the extent to which our court and

administrative tribunal decisions are readable.

%5 Canada, Department of Justice. The Honourable Barbara J Norell s Questionnaire (Questionnaire for the Supreme
Court  of  British Columbia  Judicial  Appointment  Process) (13 Apr  2018), online:
<https://www.canada.ca/en/department-justice/news/2018/04/the-honourable-barbara-j-norells-questionnaire.htm1>.
% Canada, Department of Justice. The Honourable Shaun S. Nakatsuru s Questionnaire (Questionnaire for the Ontario
Superior  Court  of  Justice  Judicial  Appointment  Process) (11 May  2017), online:
<https://www.canada.ca/en/department-
justice/news/2017/05/the_honourable_justiceshaunsnakatsurusquestionnaire.html>. Justice Nakatsuru appears to
have achieved some measure of success in reaching a wide and non-legal audience: see Marlene Leung,
“‘Transformative’ decision: How a judge’s decision is turning legal heads,” CTV News (9 Mar 2015), online:
<https://www.ctvnews.ca/canada/transformative-decision-how-a-judge-s-decision-is-turning-legal-heads-
1.2270358>.

%7 For instance, Richard A Posner, “Judges’ Writing Styles (And Do They Matter?)” (1995) 62 University of Chicago
Law Review 1420, at 1431, notes that, “[f]or many judges the implied audience consists primarily of the judge or
judges of the lower court whose decision is being reviewed and the lawyers for the parties. Anyone else is an
(authorized) eavesdropper.”

%8 See, e.g., Canada, Department of Justice. The Honourable April D Grosse’s Questionnaire (Questionnaire for the
Alberta  Court of Queen’s Bench Judicial Appointment Process) (11 July 2018), online:
<https://www.canada.ca/en/department-justice/news/2018/07/the-honourable-april-d-grosses-questionnaire.htmI>: In
describing how the public is an audience for judicial decisions, Justice Grosse notes that, “with the increase in self-
represented litigants, or at least people who take some personal role in assessing their own legal rights without a
lawyer, it is now very common for members of the public to consult online databases such as CanLlII to review judicial
decisions.” Additionally, in my preliminary discussions with CanLII’s former Chief Executive Officer, for instance, I
have discovered that the site generally has somewhere in the vicinity of 525,000 unique visitors who access judicial
decisions from the database each month. Since there are less than 150,000 licensed lawyers, and about 2000 federally-
and provincially-appointed judges in Canada, one could reasonably infer from CanLlII user information that a large
number of individuals who are not lawyers or judges are reading Canadian case law.
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A small number of Canadian courts and administrative tribunals have recently
acknowledged the importance of communicating decisions in ways that the public is more capable
of understanding: in addition to the SST and BCCRT examples, the SCC also started issuing a
“Case in Brief” summary for each of the court’s decisions starting in 2018. According to the SCC,
“Cases in Brief are short summaries of the Court’s written decisions drafted in reader-friendly
language, so that anyone interested can learn about the decisions that affect their lives. They are
prepared by communications staff of the Supreme Court of Canada.”®

Collectively, there seems to be a strong desire to produce readable decisions — as a recent
appointee to the SCC, Justice O’Bonsawin, suggests in her Questionnaire for the Supreme Court
of Canada Judicial Appointment Process: “[t]he Supreme Court of Canada must also write in clear,
plain, concise and understandable language so that all its audiences can understand. [...]. The
Supreme Court of Canada must be mindful that the audience can be highly educated, partially
educated and/or uneducated.””® Justice Gomery makes a similar point: “decisions must avoid the
unnecessary use of jargon that make judges and lawyers feel smart but alienate the ordinary reader.
To the extent that legal terminology is necessary (as it sometimes is), judges should reduce it, to
the extent possible, to language that a non-lawyer can understand.””!

However, no Canadian court or administrative tribunal other than the BCCRT and the SST
has publicly declared how they measure readability, or whether they are meeting their readability

targets. To the extent that other courts and tribunals have readability goals, they may not yet be

9 Supreme Court of Canada, “Cases in Brief” (last updated 29 Jul 2022), online: <https://www.scc-csc.ca/case-
dossier/cb/index-eng.aspx>.

0 O’Bonsawin’s Questionnaire, supra note 49.

7! Canada, Department of Justice. The Honourable Sally A Gomery's Questionnaire (Questionnaire for the Ontario
Superior Court of  Justice  Judicial  Appointment  Process) 3 Nov 2017), online:
<https://www.canada.ca/en/department-justice/news/2017/11/the_honourable sallyagomerysquestionnaire.html>.
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matched with strategies to achieve these goals. These institutions may simply be unaware of the
potential mechanisms and paradigms that exist, or that could be developed, to accomplish such
measurements. But this silence from most Canadian courts and administrative tribunals about
measuring (and therefore potentially ensuring) decision readability levels may also be the result of
deliberate choices not to measure readability — perhaps in recognition of Goodhart’s Law, which
warns of the dangers of allowing measurements to become performance targets.”> Choices not to
measure readability may also flow from a perceived lack of resources or time to devote to the task,
in the face of competing priorities for the relevant courts and tribunals. Or these choices may flow
from a sense that it is inappropriate, or a violation of judicial independence, to look behind (or to
make suggestions to change) the ways that judges write their decisions.”

Regardless of the reasons for our current lack of information about how readably Canadian
courts and administrative tribunals write their decisions, this dissertation identifies a fit-for-
purpose quantitative readability formula, and some initial decision readability measurements that

are calculated using this formula. Together, these two products of my dissertation expose how

understandable different classes of adjudicative decisions are likely to be to their audiences, based

72 Tamara Goriely, “The English Legal Aid White Paper and the LAG Conference” (1996) 3:3 International Journal
of the Legal Profession 353 at 358-59:
Quality systems need to capture inchoate qualitative concepts into quantitative data which can be collected
and analysed. Thus they use proxies to measure underlying variables. For example, the measure of how long
one is kept waiting in a casualty department is captured by the proxy of the proportion of people who are
seen by a member of medical staff within five minutes. Before quality systems are introduced, the proxies
may be excellent approximations of underlying quality. However, Goodhart’s law suggests that the more one
targets the proxy, by insisting that performance indicators are met, the weaker becomes the relationship
between the proxy and the underlying variable. Thus hospitals may be employing ‘hello’ nurses to greet
people on arrival in accident and emergency departments. The performance target is met, but only at the cost
of withdrawing resources from staff involved in treatment: the queue to see the doctor may become longer.
73 See Khan, Life of a Reserve, supra note 56 at 57-63 (for a discussion of how reluctant judges are to engage with
questions about how they perform their work, perhaps because of their perceptions of what judicial independence
requires of them) and especially at 63: “this [survey] data indicates that courts have expansive views about judicial
independence: they believe that judicial independence precludes them from imposing structural or stylistic
requirements upon judges.”
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on quantitative measurements of different linguistic features that the decisions contain. It will
remain to be seen whether Canadian courts and administrative tribunals spontaneously and
voluntarily choose to use this new readability formula. However, the products of my research are
now available to those who study, critique, and have the power to legislate about, the practice of
adjudicative decision-writing. In this sense, the dissertation has two things to offer to both the
authors of adjudicative decisions, and to all others who have an interest in knowing the extent to
which decisions are likely to be understood by different audiences. First, the dissertation identifies
a (and perhaps the most) suitable tool for measuring the readability of Canadian decisions. And,
second, the dissertation applies this tool to illustrate how understandable thousands of examples
of decisions from the recent past are likely to be to audience members of different education levels.

This core research question that asks about the readability levels of Canadian court and
administrative tribunal decisions cannot be answered in a single step. Answering this overarching
question necessarily requires me to also explore and answer the following subsidiary research
questions.

1.3.2 Subsidiary Question 1: How should readability be calculated?

As I explain in Chapter 2, many English readability formulas have been developed over
the last 100 years, each with subtly different components, strengths, and weaknesses. Although the
Flesch Reading Ease and Flesch-Kincaid Grade Level formulas are often relied upon in studies
that measure the readability of legal texts,’* and texts from other disciplines,’” these formulas are

now somewhat dated, do not necessarily reflect the current thinking in terms of our behavioural

74 DeFriez, Toward a Clearer Democracy, supra note 29; Johnson, supra note 29, “Changing Discourse”.
75 George R Milne, Mary J Culnan & Henry Greene, “A Longitudinal Assessment of Online Privacy Notice
Readability” (2006) 25:2 Journal of Public Policy & Marketing 238 (consumer privacy).
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and theoretical understanding of the reading process, and do not perform as well as more
contemporary formulas.”®
However, as I have already suggested above, even more recent and sophisticated formulas
that were derived from human-generated measurements of the readability of non-specialized texts
may not be suitable for assessing the readability of texts from within a specialized domain: a recent
study from the medical field illustrated that three general-purpose readability formulas (all
producing readability measurements that were strongly correlated with one another) were not
accurate in predicting the human-perceived reading difficulty of electronic medical record
documents’’ that are “full of medical jargon, abbreviations, and other domain-specific usages and
expressions that are ill-suited for the lay people (patients).”’® As this research suggests, the unique
language within specialized domains may present barriers to readability that are simply not well
accounted for when one uses common readability formulas:
This pattern of inconsistency [between general-purpose readability formulas and human-
generated readability assessments] highlighted the inadequacy of these formulas’ utility in
measuring EHR [Electronic Health Record] readability. It also highlighted their weakness
in testing readability of documents of complex topics such as medicine, as they were
developed to help users in the education community to gauge text difficulty below 12
grade. All 3 formulas relied on word counts and sentence counts to estimate text readability.
The implicit assumption that longer words were more difficult, however, could often be
violated. For instance, abbreviations that were not normally used outside the medical
domain, such as ‘CHF’ (Congestive Heart Failure) and ‘EKG’ (electrocardiogram), were
prevalent in EHR notes, without full definitions. Because these short abbreviations often
comprised very few, if any, syllables, they would have exactly the same impact on the

readability score as did the common stop words such as ‘the.” However, the abbreviations
were obviously one of the barriers for a patient to understanding an EHR note.”

76 Scott A Crossley, Stephen Skalicky & Mihai Dascalu, “Moving Beyond Classic Readability Formulas: New
Methods and New Models” (2019) 42 Journal of Research in Reading 541 at 557 [“Moving Beyond Classic
Readability Formulas™].

77 See generally, Zheng & Yu, “Health Records Difficulty”, supra note 30.

78 Zheng & Yu, “Health Records Difficulty”, supra note 30.

7 Zheng & Yu, “Health Records Difficulty”, supra note 30.
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The weaknesses of general-purpose readability formulas in specialized domains like the
healthcare field have prompted researchers to propose new approaches for deriving readability
formulas in these fields. For instance, expert raters (such as “health literacy and clinical experts
and a patient representative” in one study,®® and raters with “an advanced degree, experience
teaching literacy-based classes, expertise in medical discourse, and prior experience rating medical
text samples” in another study)®' have been used to generate human measurements of the
readability of a body of specialized texts, so that the texts and their associated linguistic properties
could subsequently be used to generate new quantitative readability formulas.

Legal English is somewhat similar to medical language, in that it is characterized by
technical, archaic, Latin, and French terms,? and “frequently adopts ordinary words but gives
them a specific legal meaning that laypersons might never guess.”® And, Legal English tends to
refer to past case names in the body of current documents as a short-hand way of importing legal
concepts, modes of thinking, and conclusions from the past cases into the current documents —
although not all lawyers are equally skilled in the art of deploying case names, and not all readers
will derive the intended (or any uniform) meaning from a particular case name.3* However, legal
English also differs from both medical language and ordinary English in a number of other ways

(e.g.: through formality, impersonality, the use of conditional phrases, parallel structures, etc.)®’

80 Sasikiran Kandula & Qing Zeng-Treitler, “Creating a Gold Standard for the Readability Measurement of Health
Texts” [2008] American Medical Informatics Association Symposium Proceedings 353 at 354.

81 Scott A Crossley, et al, “Predicting the Readability of Physicians’ Secure Messages to Improve Health
Communication Using Novel Linguistic Features: Findings from the ECLIPPSE Study” (2020) 13:4 Journal of
Communication in Healthcare 344 at 347 [“Predicting the Readability of Physicians’ Secure Messages”].

82 Danet, “Language in the Legal Process”, supra note 31 at 476-77.

83 Danet, “Language in the Legal Process”, supra note 31 at 469.

8 Kris Franklin, “See Erie: Critical Study of Legal Authority" (2008) 31:1 University of Arkansas at Little Rock Law
Review 109, especially at 113-116.

8 David Griffin, “Considering Legal English: Consensus and Complications” (2024) 31:1 International Journal of
Speech, Language and the Law 77, at 80-83; Danet, “Language in the Legal Process”, supra note 31 at 477-81.
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that might similarly make this form of language less comprehensible to lay readers.® For instance,
as Azuelos-Atias has argued, legal language — including legal English — often resembles ordinary
language at a superficial level.’” In this sense, legal language will generally fail to provide readers
with explicit cues that alert them of their needs to explore and decode law’s specialized meanings
for otherwise-ordinary terms.’® All of these features of legal English make it frequently
incomprehensible to the general public, in ways that might similarly confound general-purpose
readability formulas that are designed to predict how well a member of the general public will
understand a text.

As the above discussion indicates, a legal domain-specific approach would likely be the
most appropriate way to assess the readability of Canadian court and administrative tribunal
decisions. It is possible that a new formula, generated from a reference corpus of legal texts, might
be needed. It is also possible, however, that one of the many existing general-purpose readability
formulas might prove to be the most appropriate for measuring the readability of adjudicative
decisions. Prior to this dissertation, no one had specifically tested how well general-purpose
readability formulas perform on law-specific texts, or whether a new law-specific formula might
outperform the existing general-purpose formulas. One of the major undertakings of this
dissertation is therefore to identify the most appropriate tool for assessing the readability of judicial
and administrative tribunal decisions (as explained in Chapter 3).

The above discussion has explicitly focused on readability tools that can be used on English

texts, and on the peculiarities of legal English. As this English-specific discussion perhaps signals,

8 Gerald Lebovits, Alifya V Curtin & Lisa Solomon, “Ethical Judicial Opinion Writing” (2008) 21 Geo J Leg Ethics
237 at 251.

87 Azuelos-Atias, “On the Incoherence of Legal Language”, supra note 27 at 46-47.

88 Azuelos-Atias, “On the Incoherence of Legal Language”, supra note 27 at 46-47.
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readability formulas tend to be language-specific, and readability formulas have only been
developed thus far for a small minority of the world’s known languages.® Furthermore, to the
extent that some readability formulas might conceivably be capable of being applied equally to
different languages,” no research has established that any such readability formula actually
performs equally across different languages. It seems improbable that such research could ever
exist: languages are each unique, and the variables that might make one language easier or more
difficult to understand will not necessarily have the same impact in another language, assuming
that the variables exist across comparator languages.’! It is probably for these reasons that scholars
have largely abandoned the idea of developing universal or cross-language readability
approaches.”?

Canada is a largely bilingual country, in which courts and tribunals in different places can
issue decisions in either, or both of, English and French. This dissertation only considers
readability levels of English-language decisions. It would obviously be preferable to consider
readability levels of all Canadian adjudicative decisions, regardless of whether they appear in
English or French. After all, the legal force of the decisions is the same regardless of the official
language in which the decisions are written, other factors being equal. My inability to consider

readability levels of both Canada’s English and French decisions is an unfortunate consequence of

8 Jesse Saba Kirchner, Justin Nuger & Yi Zhang, “An Extensible Crosslinguistic Readability Framework™ in
Proceedings of the 2nd Workshop on Building and Using Comparable Corpora (Singapore: ACL Anthology, 2009)
11 at 11 [“Crosslinguistic Readability Framework™].

% Consider, for instance, a readability formula that relies only on variables that can be measured in any language, like
average word and/or sentence length variables.

o1 Consider, for instance, hypothetical variables related to the use of accent marks above particular letters, or the use
of contractions, or the use of liaisons that are made between words when a language is spoken. Accent marks are used
heavily in French, but not in English. Contractions are used heavily in less formal variations of English, but are not
used the same way in French. And, liaisons are often used in spoken French, but are generally not used in spoken
English.

92 Kirchner, Nuger & Zhang, “Crosslinguistic Readability Framework”, supra note 89 at 11.
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the language-specific nature of readability formulas. There is no tool today, nor is there an obvious
way to create a future tool, that can measure readability levels of French and English decisions
using a common measurement that would allow for meaningful analysis and comparison of these
decisions across the language divide. But I candidly admit that this dissertation is less complete,
and less useful to the people of Canada, because of my inability to measure the readability of
French-language decisions alongside English-language decisions. And I offer this admission here
in order to transparently identify the boundary of my research question about how readability
should be calculated: this question only strives to determine how the readability of English-
language decisions from Canadian courts and tribunals should be calculated.

1.3.3 Subsidiary Question 2: How readable are court and administrative tribunal decisions in
a variety of different contexts?

Once I identify a suitable approach for measuring the quantitative readability of legal texts
(in Chapter 3), it becomes possible to assess readability levels for large numbers of court and
administrative tribunal decisions. Since we currently have almost no data about these readability
levels, and since the authors of these decisions seem to be concerned about ensuring that their
decisions are understandable to their audiences, a logical next step involves computational
measurement of the decision readability levels: only then can interested stakeholders (such as
decision-writers, Chief Justices or Tribunal Chairpersons, legislators, etc.) really know whether
they are satisfied with the readability levels at which decisions are being written.

However, since different governments, institutions, and even individual authors, might all
have distinct readability targets for their decisions, or specific interests in only a subset of
decisions, it would arguably be more useful to know how readable Canadian adjudicative decisions
are in different contexts than to know how readable they are across an aggregated large sample

that captures all court and tribunal types, and all legal subject areas. To answer this research
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question, it will therefore be necessary to measure decision readability levels from randomly
selected and representative samples of cases drawn from each level of court (inferior, superior,
appeal, and apex); across different legal subject areas; and, between administrative tribunals and
courts that are writing about the same legal subject areas. With insights about actual decision
readability levels that are broken down more precisely along these lines — insights that are
contained within Chapter 4 of this dissertation — it may be possible for administrators, Chief
Justices, or other policy-makers in different places to accurately assess readability performance of
the authors within their areas of influence, or to start thinking about whether they ought to set
readability targets in the same way that the BCCRT and the SST have set such targets.

It is also helpful to think about decision readability score differences between different
judges, jurisdictions, opinion types, and other factors — which can be done through a targeted
selection of cases for study, even if this approach does not allow for statistical inferences to be
drawn about cases beyond the ones that are studied within the targeted sample. This approach
would facilitate the creation of a large set of readability results that could be user-searched. In
other words, it would allow judges and tribunal members whose decisions appear within the
sample to see their own readability scores; it would allow other researchers to explore readability
scores for subsets of cases (based on, for instance, the gender of a decision’s author or the province
from which the decision emerged, among other variables); it would allow future decision-makers
to see concrete examples of past decisions that are highly readable, or highly unreadable, for
different legal subject areas; and, it would allow any interested individual to explore readability
levels for different decisions within the larger database of Canadian adjudicative decisions. This
initiative — the creation of a personalized database of readability scores for a large sample of

Canadian decisions that is available to the public for individual search queries and analysis — is the
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focus of Chapter 6. Together, these studies contained in Chapters 4 and 6 shed light (in a
statistically robust way within Chapter 4, and in a more individual way in Chapter 6) on the broad
topic of decision readability levels in a variety of different contexts.

1.3.4 Subsidiary Question 3: How readable are court decisions in contexts where we might
most expect them to be readable?

Although many judges acknowledge that the general public consisting of lay people who
are not trained in law form part of the audience for judicial decisions as a general matter, some
judges consider their audiences in a more nuanced way, and suggest that audiences may predictably
be wider or narrower depending on the circumstances of the case. For instance, Justice Wilson
notes that, “[i]f the case is largely factual, or the hearing is an interlocutory application, the
audience may not be much broader than the parties.””® And, as the SCC has noted on several
occasions, the requirement to give reasons is closely linked to the need for the parties to understand
the basis for a court’s decision.”® In R v Sheppard, the Court noted that “the requirement of reasons
is tied to their purpose and the purpose varies with the context. At the trial level, the reasons justify
and explain the result. The losing party knows why he or she has lost. Informed consideration
can be given to grounds for appeal.” In other words, a court or tribunal’s decision is functionally
necessary for the parties — both to understand the final disposition of their case (if there is no
possibility of or need to appeal the decision), but also to understand whether they might have

grounds to appeal in certain circumstances.

9 Canada, Department of Justice. The Honourable Steven Wilson's Questionnaire (Questionnaire for the British
Columbia Supreme Court Judicial Appointment Process) ¢! Mar 2017), online:
<https://www.canada.ca/en/department-justice/news/2019/02/the-honourable-steven-wilsons-questionnaire.html>.

% See, e.g., Baker v Canada (Minister of Citizenship and Immigration), [1999] 2 SCR 817, at para 39; and see R v
Sheppard, 2002 SCC 26, at para 15: “Reasons for judgment are the primary mechanism by which judges account to
the parties and to the public for the decisions they render. [...]. Trial courts, where the essential findings of facts and
drawing of inferences are done, can only be held properly to account if the reasons for their adjudication are transparent
and accessible to the public and to the appellate courts.”

9 R v Sheppard, 2002 SCC 26, at para 24.
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Logically, where the audience may also include others beyond just the parties to a dispute,
one might expect the readability level of a decision to vary depending on the author’s perceived
audience. As Justice Brundrett notes, “[t]he style of legal writing can thus be influenced by the
nature of the expected audience. In many cases, this means that legal writing should be
understandable to not just legal actors but the public at large. To some extent, the audience will
vary depending upon whether the decision is a chambers judgment, a preliminary ruling, or a full
opinion on a final verdict. Styles vary.””® The implication of these comments is that, in at least
some cases, there is less need to ensure that the decision is capable of being understood by
members of the general public, since the nature of the decision is such that no member of the public
is likely to be interested in the decision.

Judges seem to agree, however, that under certain other circumstances, the need to produce
decisions that are understandable to the public, or to individuals with less legal sophistication, will

be much higher. The public appears to be a key audience in criminal cases,”’ which may necessitate

% Canada, Department of Justice. The Honourable Michael Brundrett’s Questionnaire (Questionnaire for the British
Columbia Supreme Court Judicial Appointment Process) 2 Nov 2017), online:
<https://www.canada.ca/en/department-
justice/news/2017/11/the_honourable michaeljbrundrettsquestionnaire.html>.
97 Canada, Department of Justice. The Honourable Warren B Milman s Questionnaire (Questionnaire for the British
Columbia Supreme Court Judicial Appointment Process) 3 Nov 2017), online:
<https://www.canada.ca/en/department-justice/news/2017/11/the_honourable warrenbmilmansquestionnaire.html>:
“The public has, in that sense, an interest in the disposition of every case that comes before the courts. This is especially
true in criminal cases, where the public is also, in effect, the initiating litigant. The denunciatory element in criminal
judgments is, by definition, directed specifically at the public”. See also, Canada, Department of Justice. The
Honourable Cynthia Petersen’s Questionnaire (Questionnaire for the Ontario Superior Court of Justice Judicial
Appointment Process) (last modified on 30 May 2022), online: <https://www.canada.ca/en/department-
justice/news/2022/05/the-honourable-cynthia-petersens-questionnaire.html>: “In matters of criminal law, the main
audience of the court's decision typically consists of the accused and the victim (and/or victim's family), though in
many cases the public at large will also have a substantial interest in either the outcome and/or reasoning of the court,
and may therefore also be part of the primary audience.” And see, Canada, Department of Justice. The Honourable
Anne Louise Kirker’s Questionnaire (Questionnaire for the Alberta Court of Queen’s Bench Judicial Appointment
Process) (13 Nov 2018), online: <https://www.canada.ca/en/department-justice/news/2018/11/the-honourable-anne-
louise-kirkers-questionnaire.html>:

The reasons for decisions in criminal cases must be understood by the accused and those affected by the

crime, but are often of interest to the media and the public at large. In this area of law, perhaps more than in

others, court proceedings and decisions are the subject of media reports and social media commentary, with
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the writing of more readable decisions. Additionally, in cases involving unrepresented or self-
represented litigants, judges perceive a need to produce more readable decisions.”® Research on
the prevalence of self-represented litigants suggests that the phenomenon of self-representation is
particularly common in cases involving family law (where estimates now suggest that self-

represented litigants make up 80% of a court’s case load),” and before administrative tribunals

) 100
2

(where the estimated national baseline for self-representation is 62% so one might expect

decisions to be more readable in these self-representation contexts. Finally, since judges generally

101

acknowledge that their decisions need to address or be written for the parties, " it would be useful

people sharing their thoughts and perspectives about the court process and outcomes. With social media
revolutionizing the way people communicate and understand the world around them comes an increasingly
wide audience of people from all walks of life attempting to comprehend what the courts are doing in some
cases [...].
%8 Canada, Department of Justice. The Honourable Michele Hollins’ Questionnaire (Questionnaire for the Alberta
Court  of  Queens  Bench  Judicial  Appointment  Process) (31 Mar  2017), online:
<https://www.canada.ca/en/department-
justice/news/2017/03/the_honourable_justicemichelehhollinssquestionnaire.html>: “As we continue to see increasing
numbers of unrepresented litigants, the public is also an audience for judicial decisions and a compelling reason to
make written decisions clear and concise.” See also, Canada, Department of Justice. The Honourable Nicholas
Kasirer s Questionnaire (Questionnaire for the Supreme Court of Canada Judicial Appointment Process) (18 April
2019) (online: <https://www.fja.gc.ca/scc-csc/2019/nominee-candidat-eng.html>): “I support any measure intended
to increase the parties’ understanding of the reasons, and I note recent initiatives taken by the Supreme Court to limit
the risks that its decisions will be misunderstood, especially given the increase in the number of self-represented
litigants.”
9 Julie Macfarlane, The National Self-Represented Litigants Project: Identifying and Meeting the Needs of Self-
Represented Litigants — Final Report (May 2013), online: <https:/representingyourselfcanada.com/wp-
content/uploads/2016/09/srlreportfinal.pdf>, at 15.
100 Lilian Ma, et al, 4 National Survey of Tribunal Responsiveness to Self-Represented Parties: Measuring Access to
Justice for Canadian Administrative Tribunals (Council of Canadian Administrative Tribunals, 2015), online:
<https://www.ccat-ctac.org/wp-content/uploads/2021/11/AJCpaper-FinalPOSTAugust112015.pdf>, at 6-7.
101 See, e.g., Canada, Department of Justice. The Honourable Sheilah Martin’s Questionnaire (Questionnaire for the
Supreme Court of Canada Judicial Appointment Process) (21 December 2021), at Question 4 (“Who is the audience
for Supreme Court of Canada decisions?”’). Online: <https://www.fja.gc.ca/scc-csc/2017-SheilahMartin/nominee-
candidat-eng.htmI>: “Courts must always speak directly to the parties, who have a personal interest in the outcome
of the dispute because their liberty, rights, property, reputation, business and/or family are at stake. Parties merit special
attention because they have also shouldered the emotional and financial burdens of moving their cases through the
court system” (emphasis added). Although these comments were offered by a candidate for a vacancy at the Supreme
Court of Canada (SCC), Justice Martin had been a trial court judge from 2005-2016, and was an appeal court judge
from 2016 until she was appointed to the SCC in 2018 (Supreme Court of Canada, “The Honourable Sheilah L.
Martin” (15 May 2018), online: <https://www.scc-csc.ca/judges-juges/bio-eng.aspx?id=sheilah-l-martin>). We might
infer, therefore, that Justice Martin’s conception of the audience for court decisions (specifically that courts must
always speak directly to the parties) was informed by the many years she had spent judging at different courts prior to
the moment when she expressed her thoughts on this question. See also the comments of the Honourable John C
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to know how readable decisions are in certain specialized courts where one might expect the parties
to be less prepared to understand the decisions, such as in youth criminal courts. In Chapter 5,
using the law-specific readability formula that I present in Chapter 3, I provide data and analysis
that answers this research question about decision readability levels in two specific contexts where
we expect decisions to be more readable: in courts dealing with young persons under the Youth
Criminal Justice Act,'°* and in court cases where at least one party is self-represented.
1.4 THE INTERDISCIPLINARY LAW AND LANGUAGE RESEARCH METHODOLOGY

In order to answer my research questions effectively, I am guided by an overarching
research methodology that is relevant to problems that lie at the intersection of law and language.
My dissertation therefore employs an interdisciplinary law and language methodology,'®® and
relies most heavily on what Mertz & Rajah call the “social scientific approach to legal language
research” as opposed to the “more humanist and critical approaches.”!* This type of approach
tends, methodologically, to rely “on big data empiricism rather than doctrinal analysis;
substantially, it treats language not merely as the medium but as the object of study.”!% The benefit

of this approach is that it allows for more and easier systemic analyses, as opposed to isolated

Bouck, who was a judge of the Supreme Court of British Columbia at the time that he offered this comments (John C
Bouck, “Civil Jury Trials — Assessing Non-Pecuniary Damages — Civil Jury Reform” (2002) 81:3 Canadian Bar
Review 493 at 519): “Most trial judges write for the parties and not for some judicial data bank.” In the context of an
administrative tribunal, see City of Medicine Hat v Medicine Hat Fire Fighters Association, IAFF Local 263, 2014
CanLII 50000 (AB GAA): “reasons are primarily written for the parties involved; to explain for the particular dispute,
how the board considered the issues the parties chose to put forward which, it is reasonable to assume, were of
particular interest and importance to the communities and employee groups represented by them.”

192 Youth Criminal Justice Act, SC 2002, ¢ 1, s 2(1), sv: “young person”, provides that a young person is someone who
appears “to be twelve years old or older, but less than eighteen years old.”

103 See, generally, Elizabeth Mertz & Jothie Rajah, “Language-and-Law Scholarship: An Interdisciplinary
Conversation and a Post-9/11 Example” (2014) 10 Annual Review of Law and Social Science 169. See also, Janet E
Ainsworth, “Linguistics as a Knowledge Domain in the Law” (2006) 54 Drake Law Review 651 [“Language-and-
Law Scholarship™].

104 Mertz & Rajah, “Language-and-Law Scholarship”, supra note 103 at 170.

105 Hanjo Hamann & Friedemann Vogel, “Evidence-Based Jurisprudence Meets Legal Linguistics: Unlikely Blends
Made in Germany” [2017] Brigham Young University Law Review 1473 at 1474 [“Evidence-Based Jurisprudence™].
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findings. However, the “challenge for researchers who use law-as-data techniques is to strike a
balance between rich, high-dimension representation of legal texts (which can be impractical to
analyse) and low-resolution, simplified representations that are tractable but incomplete.”!% My
intent is to strike an appropriate balance by sampling widely from the population of adjudicative
decisions across Canada in ways that allow for useful statistical generalizations about the full
population of cases, without gathering unworkably large amounts of data. I also attempt to add
helpful context or ‘resolution’ to the large-scale representations of decision readability levels that
are contained within this dissertation by singling out individual decisions (or extracts from these
decisions) for further qualitative analysis where appropriate. In this respect, I rely on qualitative
forms of analysis in selective circumstances to offer complementary perspectives that run in
parallel alongside the quantitative perspectives that are generally foregrounded within this
dissertation.

A particularly practical variant of law and language research that falls within this social
scientific approach that I use involves research that takes place at the crossroads of law and
linguistics: “[s]tudies looking at linguistic issues in legal settings, especially when viewed as a
body of work, [...] have a range of potentially impactful applications beyond academia, across
policymaking, professional legal practice, social inclusion and the creation and interpretation of
law.”'” Law and linguistics research has been described as “a specialized variety of
communication studies. Legal linguists explore the relationship of legal practice and language as

its own end, studying terminology and grammar, speech theories, semiotics and interpretation

106 Michael A Livermore & Bao Kham Chau, “Studying Judicial Behaviour with Text Analysis” in Lee Epstein et al
(eds), The Oxford Handbook of Comparative Judicial Behaviour (Oxford: Oxford UP, 2024) 305 [“Studying Judicial
Behaviour™].

107 Alexandra Grey & Laura Smith-Khan, “Bringing Linguistic Research into Legal Scholarship and Practice” (2021)
46 Alternative Law Journal 64 at 65 [“Bringing Linguistic Research into Legal Scholarship™].
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methods of law, discourse structures in courts, creation of statutes, or genesis of legal norms in
general, for instance.”!%®

My research, inspired by the kinds of empirical readability studies that have been
undertaken by applied linguistics scholars in the context of general readability,'” and readability
studies in specialized domains,!!” fits within this sub-category of law and linguistics scholarship
that falls under the law and language methodological umbrella.!'! Furthermore, like much of the
law and linguistics scholarship that has come before this dissertation, my research includes

1

considerations about audience''? — and specifically, the audience for judicial decisions — within the

relevant discussions of readability. It also relies heavily on empirical data (as law and linguistics

scholarship often does)'!?

— about measured readability levels that are calculated from linguistic
information that is extracted from the texts of actual adjudicative decisions — in order to both
identify and then employ a law-specific readability measurement.

For the purposes of answering my research questions, this methodological approach is

ideal. My objective is to assess how readable Canadian court and administrative tribunal decisions

are in the most accurate way that is reasonably possible. Using a law and linguistics approach —

1% Hamann & Vogel, “Evidence-Based Jurisprudence”, supra note 105 at 1491.

109 See, e.g., Crossley, Skalicky & Dascalu, “Moving Beyond Classic Readability Formulas™, supra note 76.

110 See, e.g., Crossley, et al, “Predicting the Readability of Physicians’ Secure Messages”, supra note 81 (wherein the
authors quantitatively studied the linguistic properties of 724 secure messages sent by physicians to patients that had
been ranked on their readability by a panel of expert raters, to derive a readability formula that validly predicts message
readability in this specialized medical context). See also Nils Smeuninx, Bernard De Clerck & Walter Aerts,
“Measuring the Readability of Sustainability Reports: A Corpus-Based Analysis Through Standard Formulae and
NLP” (2020) 57:1 International Journal of Business Communication 52 (wherein the authors relied upon measures of
lexical density, subordinate clause use, and passive voice use, alongside other classic readability formulas, to assess
the readability of private-sector business reports).

" Grey & Smith-Khan, “Bringing Linguistic Research into Legal Scholarship”, supra note 107 at 65.

" Hamann & Vogel, “Evidence-Based Jurisprudence” supra note 105 at 1487: “Legal Linguistics is a theoretical and
empirical research approach in the wider field of ‘law and language’ research.”

2 William D Popkin, “Law and Linguistics: Is There Common Ground” (1995) 73 Wash University Law Quarterly
1043 at 1043.

113 Popkin, “Law and Linguistics: Is There Common Ground”, supra note 112 at 1044.

37



one that “adopts an observational big data strategy by preferring cumulated research over salient

»114 _ allows me to see the big picture in terms of readability, rather than just

yet eclectic findings
the picture that is created by memorable outliers that tend to attract attention.!'> This approach
transcends the limitations of many more traditional legal research methods that involve close
readings of individual decisions. As Livermore & Chau have noted,

[e]ven with an army of capable assistants, the amount of data that can be generated in this

way is quite limited. Analyses of ‘small data’ can lead to useful insights, but researchers

can now move beyond conventional methods of data collection and analysis. In recent
decades, the digitalization of legal texts has enabled empirical legal scholars to use
computational text analysis techniques to study large digital corpora of legal documents.

These computer-based tools can help researchers study long-standing questions and also

open new, previously inaccessible epistemic doors.!'!®
My intent is to employ these kinds of large-scale data analysis techniques to expose new
knowledge about linguistic complexity levels within Canadian court and tribunal decisions,
including knowledge about both how we ought to measure readability levels of adjudicative
decisions, and what these readability levels look like for contemporary decisions.

Additionally, in order to identify a law-specific readability formula that is capable of
answering my research questions, my research draws upon large corpora of texts in ways that
would be difficult if not impossible to accomplish without the assistance of computers. In this
sense, my research in this dissertation aligns well with a specific type of law and linguistics

approach that Hamann & Vogel call “Computer Assisted Legal Linguistics (CAL?).”!!7 A CAL?

methodology “focusses on specialized legal vocabularies rather than ordinary language, which was

114 Hamann & Vogel, “Evidence-Based Jurisprudence”, supra note 105 at 1487.

115 See, e.g., Mitch Kowalski, “When Judges Make Readable Decisions” Financial Post (5 Apr 2013), online:
<https://financialpost.com/legal-post/when-judges-make-readable-decisions™>, commenting upon the memorably
sarcastic reasons given by the judge in R v Duncan, 2013 ONCJ 160.

18 1 jvermore & Chau, “Studying Judicial Behaviour”, supra note 106 at 305.

7 Hamann & Vogel, “Evidence-Based Jurisprudence”, supra note 105 at 1495.
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the focus for much previous U.S. research in the plain meaning and original intent traditions. [...].
CAL? analyzes what judges and other jurists write down and how they thus exert power and
authority.”!'® The advantage of this methodological approach is that it facilitates the “analyzing
[of] legal texts, no longer by the handful, but in thousands and millions.”!"”

In other senses, employing a law and linguistics methodology allows me to implicitly, or
indirectly, suggest law (or judicial/tribunal practice) reforms where such reforms prove to be
warranted by my research (as I describe in Chapter 7). As Grey and Smith-Khan note, much law
and linguistics scholarship “addresses unequal or unjust experiences and outcomes caused or
aggravated by a language issue” within the legal system,'?° like the experiences that a reader of
case law might encounter when struggling through a decision that is written at a level that is beyond
his or her linguistic capability. My initial hypothesis that many Canadian judicial and
administrative tribunal decisions are written less readably than would be necessary to be
understood by many of the potential audiences for these decisions, which was a major element of
my motivation for undertaking this research into the readability of court and tribunal decisions, is
validated within Chapters 4, 5, and 6 of this dissertation. Consequently, my dissertation seems to
fit within the class of law and language scholarship that Grey and Smith-Khan call “research

motivated by problems of ‘linguistic justice’ in the exercise of state power.”!?!

1.5 LITERATURE REVIEW

118 Hamann & Vogel, “Evidence-Based Jurisprudence”, supra note 105 at 1496.
9 Hamann & Vogel, “Evidence-Based Jurisprudence”, supra note 105 at 1494.
120 Grey & Smith-Khan, “Bringing Linguistic Research into Legal Scholarship”, supra note 107 at 65.
121 Grey & Smith-Khan, “Bringing Linguistic Research into Legal Scholarship”, supra note 107 at 66.
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There are massive numbers of studies that apply readability formulas within a range of
different contexts.'?> Much of the early research took place within the fields of psychology and
education,'?® but interest in readability has subsequently expanded to new fields. In recent years,
there have been many readability studies relating to public health and pandemic information.'?*
Many other studies have assessed the readability of financial disclosure and other business
statements,'?® including a study that linked tax avoidance (as measured by relatively lower rates
of tax payable by businesses) with the unreadability of business financial statements.!'?®

Readability has also been assessed within many other vastly divergent domains, ranging from

kinesiology,'?’ to farming,'?® to cyber-security,'” to maritime safety.!3° Elsewhere, researchers

122 A simple search using the Google Scholar platform for the term “Flesch-Kincaid” (a well-known readability
formula) in documents published between 1985-2023 produces approximately 17,800 results, which equates to
approximately 468 documents per year. A cursory review of the first 100 results revealed that they related to readability
theory and measurements, and to the readability of foreign language material, web pages, health care information,
criminal justice information, grade-school reading material, Twitter posts, and informed consent documents for
research studies — among other things.

123 Walter Kintsch & Douglas Vipond, “Reading Comprehension and Readability in Educational Practice and
Psychological Theory” in Lars-Goran Nilsson (ed), Perspectives on Memory Research (London: Psychology Press,
1979) 329 at 333.

124 See, for instance, Corey H Basch et al, “Public Health Communication in Time of Crisis: Readability of On-Line
COVID-19 Information” (2020) 14:5 Disaster Medicine and Public Health Preparedness 635; Tanya Serry et al,
“Improving Access to COVID-19 Information by Ensuring the Readability of Government Websites” (2022) 34:2
Health Promotion Journal of Australia 595; and, Jessica Kruse et al, “Readability, Content, and Quality of COVID-19
Patient Education Materials from Academic Medical Centers in the United States” (2021) 49 American Journal of
Infection Control 690, among thousands of other examples.

125 See, for instance, Daniel Tschopp, Doug Barney & Passard C Dean, “The Readability of Financial Statement Note
Disclosures” (2018) 12:1 International Journal of Business, Accounting, and Finance 63; and, Sinethemba Mankayi,
Frank Ranganai Matenda & Mabutho Sibanda, “An Analysis of the Relationship Between Readability of the
Chairman’s Statement and Firm Financial Performance in South Africa” (2023) 12:8 International Journal of Research
in Business & Social Science 205.

126 Justin Hung Nguyen, “Tax Avoidance and Financial Statement Readability” (2021) 30:5 European Accounting
Review 1043.

127 Jafra D Thomas, Brian R Flay & Bradley J Cardinal, “Are Physical Activity Resources Understandable as
Disseminated? A Meta-Analysis of Readability Studies” (2018) 70:4 Quest 492.

128 Craig D Morris & Christine Stilwell, “Getting the Write Message Right: Review of Guidelines for Producing
Readable Print Agricultural Information Materials” (2003) 69:1 South African Journal of Libraries and Information
Science 71.

129 Tim Smit, Max van Haastrecht & Marco Spruit, “The Effect of Countermeasure Readability on Security Intentions”
(2021) 1 Journal of Cybersecurity & Privacy 675.

130 Floris Goerlandt & Huiyan Liu, “Readability of Maritime Accident Reports: A Comparative Analysis” (2023)
Maritime Policy & Management 1, online: <https://doi.org/10.1080/03088839.2023.2166685>.
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have studied the readability of media products,'! political speeches and debates,'*? and literary
fiction.!** Interest in quantitative readability studies (like most of the studies mentioned above,
which rely on at least one readability formula) is both widespread across disciplines, and enduring
over the years.

My dissertation fits within, but adds multiple novel insights into, a small but well-
established body of scholarship that looks in a more focused way at the problem of how sources
of law and other legal instruments are understood by their audiences. In one recent study, Benoliel
& Becher found that the average Flesch Reading Ease (an older readability formula that was
created in 1948) score for the ‘click to accept’ online contracts within the study was 34.86,
“comparable to the score of articles found in academic journals, which typically do not target the
general public.”!3* The authors also found that 99.6% of the contracts were written below (i.e.:
less readably than) the recommended Flesch Reading Ease Score of 60.'3° While the results of this
study are concerning (because it is difficult to imagine how a consumer could accept — within the

meaning of contract law — a contract that they do not and cannot understand),'*® they are perhaps

131 Jessica F Sparks & Jay D Hmielowski, “At the Extremes: Assessing Readability, Grade Level, Sentiment, and Tone

in US Media Outlets” (2023) 24:1 Journalism Studies 24.

132 Orly Kayam, “The Readability and Simplicity of Donald Trump’s Language” (2018) 16:1 Political Studies Review
73.

133 Yuri Bizzoni et al, “Good Reads and Easy Novels: Readability and Literary Quality in a Corpus of US-published
Fiction” in Tanel Alumie & Mark Fishel, eds, Proceedings of the 24th Nordic Conference on Computational
Linguistics (Estonia: University of Tartu Library, 2023) 42, online: <https://aclanthology.org/2023.nodalida-1.5.pdf>.
134 Uri Benoliel & Shmuel I Becher, “The Duty to Read the Unreadable” (2019) 60:8 Boston College Law Review
2255 at 2277-2278.

135 Benoliel & Becher, “The Duty to Read the Unreadable”, supra note 134 at 2278.

136 See South West Terminal Ltd v Achter Land, 2023 SKKB 116, at para 18, for a summary of the “consensus ad idem
/ meeting of the minds” principle in Canadian contract law. This principle requires that two parties who enter into a
contract must have reached a meeting of the minds, as exemplified through an offer and acceptance of that offer, in
order for the contract to be valid. See Bertolo v Bank of Montreal, 1986 CanLII 150 (ON CA) — a case involving an
elderly woman “of meagre means who has had little schooling and is not fluent in the English language” — for an
example of an instance where a court held a contract to be invalid because one of the parties could not possibly have
understood what the contract meant. See Terra Marine Industries Ltd v N & N Electric Motor Specialists Ltd, 1991
CanLII 13663 (NS SC), for a similar situation.
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undermined to a certain extent by a related study that also used the Flesch Reading Ease formula
in the context of contract law. Schmitz & Pavillon used excerpts from the terms and conditions for
an online video gaming contract that were scored for readability and then assessed against human
participants’ understanding of the effects of these excerpts.!?” The authors of this study found that
“there was no correlation between an excerpt’s readability score and the number of correct answers
[about what the terms mean], providing preliminary evidence that the Flesch Reading Ease
readability formula may not be a good indicator of comprehensibility of gaming terms and
conditions.”'*® Although these studies seem to reach opposite conclusions about the likelihood of
consumers understanding contracts based on the language of the contracts, the conflict is perhaps
more attributable to the fallibility of the particular readability formula that was used in the two
studies than to any real disagreement about the premise that contracts with difficult language are
harder for people to understand.

There has also been a significant amount of commentary on “plain language” in law,
especially with respect to legislation,'*® but also in other domains.'*’ Professor Blaisie noted in a

recent American article that there are now more than 800 codified plain language laws that require

137 Benedikt Schmitz & Charlotte Pavillon, “Measuring Transparency in Consumer Contracts: The Usefulness of
Readability Formulas Empirically Assessed” (2020) 9:5 Journal of European Consumer and Market Law 191
[“Measuring Transparency’].

138 Schmitz & Pavillon, “Measuring Transparency”, supra note 137 at 199.

139 See, e.g., Sullivan, “The Promise of Plain Language Drafting”, supra note 26; David St L Kelly, “Legislative
Drafting and Plain English”, supra note 26; I Turnbull, “Legislative Drafting in Plain Language and Statements of
General Principle” (1997) 18:1 Statute Law Review Review 21 (United Kingdom); Jeffrey Barnes, “When Plain
Language Legislation is Ambiguous — Sources of Doubt and Lessons for the Plain Language Movement” (2010) 34:3
Melbourne University Law Review 671 (Australia).

140 See, e.g., Robert P Charrow & Veda R Charrow, “Making Legal Language Understandable: A Psycholinguistic
Study of Jury Instructions” (1979) 79:7 Columbia Law Review 1306; Charles R Dyer, et al, “Improving Access to
Justice: Plain Language Family Law Court Forms in Washington State” (2013) 11:3 Seattle Journal of Social Justice
1065; Robert W Benson & Joan B Kessler, “Legalese v. Plain English: An Empirical Study of Persuasion and
Credibility in Appellate Brief Writing” (1987) 20:2 Loyola of Los Angeles Law Review 301; and, Maria Mindlin, “Is
Plain Language Better — A Comparative Readability Study of Court Forms” (2006) 10 Scribes Journal of Legal Writing
55.
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the authors of written products to produce understandable material in different contexts.'*! And, it
has been noted that readability formulas are often used as yardsticks for assessing plain language
results: “several states have also utilized the [Flesch-Kincaid Grade Level formula] in statutes
aiming to ensure the readability of specific documents concerning, for example, production
contracts, credit life insurance, and health benefit plans.”!** In spite of the growing interest in plain

language laws and readable legal instruments, some commentary is still critical of the ways in

which readability and plain language concepts are used in law.!*?

With respect to studies of judicial decisions, some have looked qualitatively at the

144

distinctive linguistic characteristics of separate dissenting opinions, ** at the abnormally high use

of emphatic adverbs within judicial decisions'* (that one might expect to be more dispassionate

) 146
5

forms of communication and at the socio-political message that might be associated with a use

of plain language by courts in their decisions.'*” One qualitative study has considered the use of

plain language interpretation techniques by the Supreme Court of the United States (SCOTUS)

148

during the tenure of Chief Justice Roberts, " although this study seemed to be more about the use

141 Michael A Blaisie, “Regulating Plain Language” [2023] Wisconsin Law Review 687 at 721.

142 Benoliel & Becher, “The Duty to Read the Unreadable”, supra note 134 at 2276.

43 Louis J Sirico Jr, “Readability Studies: How Technocentrism Can Compromise Research and Legal
Determinations” (2007) 26:1 Quinnipiac Law Review 147.

144 Stanistaw Gozdz-Roszkowski, “Communicating Dissent in Judicial Opinions: A Comparative, Genre-Based
Analysis” (2020) 33 International Journal of for the Semiotics of Law 381.

145 Edward Finegan & Benjamin T Lee, “Legal Writing: Attitude and Emphasis — Corpus Linguistic Approaches to
‘Legal Language’: Adverbial Expression of Attitude and Emphasis in Supreme Court Opinions” in Malcolm
Coulthard, Alison May & Rui Sousa-Silva, eds, The Routledge Handbook of Forensic Linguistics, 2™ ed (New York:
Routledge, 2020) 48.

146 Posner, “Judges’ Writing Styles (And Do They Matter?)”, supra note 67 at 1429, describes the “pure” style of
judicial opinion as one that “uses technical legal terms without translation into everyday English, quotes heavily from
previous judicial opinions, includes much detail concerning names, times, and places, complies scrupulously with
whatever are the current conventions of citation form, avoids any note of levity, [and] conceals the author’s
personality.” Posner (at 1432) suggests that the vast majority of judicial decisions adopt this “pure” and impersonal
style.

147 Iris van Domselaar, “‘Plain’ Legal Language by Courts: Mere Clarity, An Expression of Civic Friendship or a
Masquerade of Violence?” (2022) 10 Theory & Practice of Legislation 93.

148 David A Strauss, “The Plain Language Court” (2016) 38:2 Cardozo Law Review 651.
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of textual, rather than purposivist, approaches to the interpretation of statutes than about “plain
language™ as the concept is understood by legislative drafters.

Varsava and Craig have separately considered, qualitatively, how judges who place
excessive emphasis on linguistic style, and on the production of aesthetically pleasing or
memorable judicial decisions, may reflect a measure of disrespect for litigants — by prioritizing the
judge’s personal voice over the more important institutional voice of the court.!*’ These authors
make powerful arguments (that will be revisited later in this dissertation) about how judges’
decisions ought to be functional documents that “uphold the rule of law, although that might mean
passing up opportunities to display their literary skills; to entertain, amuse, and intrigue; and even
to persuade their readers.”’> Renowned (now former-) Judge Richard Posner has observed that
“[s]ome judicial opinions — those written by the masters — would lose something, and maybe a lot,
in being paraphrased” or stripped of their individual styles.'>! But Posner goes on to acknowledge
that “their essential meaning would not be lost. Even the best, the most distinctive, the most
eloquent judicial opinion could be rewritten in a very different style and yet convey enough of the
meaning of the original to be considered a close substitute for it.”!5? If Posner is correct in this
latter assessment, then Varsava and Craig raise valid and important concerns about judicial
decisions that seem to place a priority on expressions of the authors’ personal voices: should judges

strive to write memorable, or eloquent, or literary decisions? What if these qualities prevent some

149 See, e.g., Nina Varsava, “Professional Irresponsibility and Judicial Opinions” (2021) 59:1 Houston Law Review
103. See also, Elaine Craig, “Judicial Audiences: A Case Study of Justice David Watt’s Literary Judgments” (2018)
64:2 McGill Law Journal 309.

150 Varsava, “Professional Irresponsibility and Judicial Opinions”, supra note 149 at 173.

151 Posner, “Judges’ Writing Styles (And Do They Matter?)”, supra note 67 at 1423.

152 Posner, “Judges’ Writing Styles (And Do They Matter?)”, supra note 67 at 1423.
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audiences from understanding the decisions? These are questions that I consider in more detail
within Chapter 7.

Other quantitative research has examined the writing styles of famous judges to isolate or
identify any linguistic characteristics of their writing that distinguish these judges from their
peers.!> One doctoral student undertook a qualitative and quantitative study of Idaho court
decisions, and noted (among other things) that the decisions were scoring higher on both the Flesch
Reading Ease and Flesch-Kincaid Grade Level indices over time.!>* Johnson measured both the
length and readability levels (again, using both the Flesch Reading Ease and Flesch-Kincaid Grade
Level formulas) of SCOTUS opinions during the periods between 1931-1933 and 2009-2011, and
found that the more recent decisions were longer and less readable.!*> Another recent study
considered, among other things, whether the SCOTUS tended to copy language directly from
lower court decisions if the lower court decisions were written more readably, and found that
copying was more likely to have occurred from within decisions that avoided the passive voice,
but that Flesch Reading Ease scores had no significant impact on copying.'>® Whalen’s large-scale
quantitative study measured the readability of 6,206 SCOTUS decisions released since 1946,
using the Simple Measure of Gobbledygook (SMOG)'® readability scores for these decisions, and

found that the court’s decisions are becoming less readable over time, that judges tend to produce

153 See, e.g., Brady Coleman, “Lord Denning & Justice Cardozo: The Judge as Poet-Philosopher” (2001) 32:2 Rutgers
Law Journal 485. See also, Nina Varsava, “Elements of Judicial Style: A Quantitative Guide to Neil Gorsuch's Opinion
Writing” (2018) 93 New York University Law Review Online 75.

134 DeFriez, Toward a Clearer Democracy, supra note 29.

135 Johnson, “The Changing Discourse of the Supreme Court”, supra note 26.

136 Jennifer Bowie & Elisha Carol Savchak, “State Court Influence on US Supreme Court Opinions” (2022) 10:1
Journal of Law & Courts 139.

157 Whalen, “Judicial Gobbledygook”, supra note 8.

158 SMOG is a quantitative readability formula that is calculated based on the number of three- (or more) syllable
words within a 30-sentence sample, first introduced in 1969 (see G Harry McLaughlin, “SMOG Grading — A New
Readability Formula” (1969) 12 Journal of Reading 639).
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less readable opinions as their tenure on the court increases, and that opinions written by
conservative judges tend to be slightly less readable than those written by liberal judges.

As the above review of the academic literature relating to the readability of legal texts
indicates, there has not yet been any comprehensive study of the readability of Canadian
administrative tribunal or court decisions. Furthermore, to the extent that readability studies have
been undertaken in respect of non-Canadian decisions, these studies have (1) tended to focus on a
narrow range of jurisdictions or levels of court (such as a single state’s courts, or the SCOTUS);
(2) used older, more primitive readability formulas as their basis of measurement — predominantly
the Flesch formulas; (3) not considered how the readability of decisions may vary across legal
subject areas and court levels, or between courts and administrative tribunals dealing with the same
types of cases; and, (4) not considered how readability levels might be higher or lower in contexts
where parties to a case are particularly at risk of not understanding a court’s decision (because they
are young persons, or are self-represented).

With this picture of the literature landscape in mind, one can begin to see how and why my
dissertation fills a void in the existing scholarship. This project does not just use off-the-shelf tools
for calculating the readability of legal texts, on the assumption that such tools will work effectively
on law-specific texts. Instead, it starts by asking, what tool will work best to achieve the goal of
quantifying the readability of our adjudicative decisions? Only after this question is answered does
the dissertation proceed further to quantitatively measure readability levels. And the readability
measurements, with accompanying analysis, that this dissertation contains are novel in a number
of respects: they are the product of studies that are Canada-specific, across both courts and
administrative tribunals, from recent (2022) samples of adjudicative decisions, that are coded for

interesting and insightful breakdowns based on a number of relevant variables. In short, this
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dissertation does what its title suggests that it will do: it puts numbers to words, and allows us all
to see for the first time, from multiple perspectives, the readability levels of Canadian adjudicative

decisions.

1.6 ACCESS TO JUSTICE AND THE CONNECTION TO READABILITY

My discussion (above at section 1.2) of efforts by the Social Security Tribunal of Canada
and the British Columbia Civil Resolution Tribunal to communicate with users of their systems in
easily understandable language revealed that these tribunals see a connection between linguistic
simplicity, on the one hand, and access to justice (A2J) on the other hand. A2J arguments or
rationales for making adjudicative decisions more, or sufficiently, readable to large numbers of
people feature frequently throughout this dissertation and often manifest within statements from
sitting or prospective judges about how they see their roles.!>® While these types of A2J arguments
are not the only ones that can be advanced in efforts to make case law more readable,'®® many of
the A2J arguments are compelling. It is therefore worth considering at this point what exactly is
meant by the phrase “access to justice,” and whether there is a connection between readable case
law and A2J.

When we think about A2J, it is important to recognize that people hold many difterent, and
often conflicting, conceptions of justice. At a high level of generality, justice theorists tend to agree

99161

that their theories are broadly concerned with “the basic structure of society,”'®" or with ways “of

13 See, for instance, Canada, Department of Justice. The Honourable Mahmud Jamal’s Questionnaire, supra note 48,
at Question 4: Justice Jamal says that court decisions should convey meaning to everyone who reads them, whether
the readers are lawyers or lay people, and that this “is especially important at a time when many justice system
participants are self-represented. Clear and accessible reasons concretely improve access to justice.”

160 See, for instance, Ash, et al, “Translating Legalese”, supra note 38 at 136 (wherein the authors argue that court
decisions can only serve a legitimizing function that strengthens public trust in the courts when these decisions are
capable of being understood by the public).

161 John Rawls, 4 Theory of Justice (Cambridge, MA: Harvard UP, 1999) at 1.
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assigning rights and duties in the basic institutions of society.”'®? Disagreement between theorists
is more evident in the specific details of their theories: some are resource- or welfare-distributive
in their focus, and generally strive for equality;'®® some are more concerned with qualitative or
process-based considerations (e.g.: the forms of domination and oppression in areas of decision-
making or culture that can materialize even where allocative equality is achieved);!'®* and others
are focused on capabilities (e.g.: to achieve a full and meaningful life,'® or to access relevant
markets and participate politically as citizens.)!® Some theories have an individualist, liberal
focus,'¢” while others espouse a more collectivist view of justice.'®® Given the wide divergence in
approaches, premises, and conclusions among these theorists, and assuming that they are all
discussing a common overarching concept of justice, we can see how any definition of “justice”
that is developed inductively from these theories would be very broad. What is clear, however, is
that all these theories encompass a subject area that includes far more than just law; justice, in this
context, is about the many different factors that must be taken into account if people are to live

satisfactorily together within a society.

162 Rawls, A Theory of Justice, supra note 161, at 4; see also David Miller, “Two Ways to Think About Justice” (2002)
1 Politics, Philosophy & Economics 5 at 6.

163 See generally Rawls, A Theory of Justice, supra note 161; Susan Moller Okin, “Justice and Gender: An Unfinished
Debate” (2004) 72 Fordham Law Review 1537 (essentially supporting Rawls’ egalitarian approach, but adding in a
greater emphasis on notions of equality within families, and across the gender divide).

164 See Iris Marion Young, Justice and the Politics of Difference (Princeton: Princeton UP, 2011) at 15-38.

165 See Martha Craven Nussbaum, Sex & Social Justice (Oxford: Oxford UP, 1999) at 39-42 (describing the capabilities
that every human ought to have, and without which a life falls “short of being a good human life” — at 42. See also
Debra Satz, “Amartya Sen’s the Idea of Justice: What Approach, Which Capabilities” (2012) 43 Rutgers Law Journal
277 at 286-292 (describing Amartya Sen’s capability-based approach to theorizing about justice).

166 Elizabeth S Anderson, “What Is the Point of Equality?” (1999) 109 Ethics 287 at 317-19 (describing a theory of
“democratic equality” that prioritizes the development of individual capabilities to function “as a human being, as a
participant in a system of democratic cooperation, and as a citizen of a democratic state” —at 317).

167 See generally Rawls, A Theory of Justice, supra note 161.

168 See Nicola Lacey, “Theories of Justice and the Welfare State” (1992) 1 Social & Legal Studies 323 (for a social-
constructionist communitarian approach toward justice that Lacey advances in opposition to Rawls’ and Dworkin’s
theories of justice — theories that “unarguably take the individual and his or her needs and interests as their starting
point, and move from there towards inferred needs for collective provision” — at 330). See also Young, Justice and the
Politics of Difference, supra note 164 at 9 (noting how injustice in the form of oppression often tends to affect groups
as well as individuals, and stressing the importance of considering social groups within theories of justice).
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The concept of “justice” within much of the discourse on A2J, however, seems to be far
narrower in scope. Rhode’s treatment of the idea of justice in an A2J context is somewhat
prototypical in this regard. She begins by briefly noting how other theorists commonly conflate
procedural and substantive justice:

In theory, “equal justice under law” is difficult to oppose. In practice, however, it begins to
unravel at key points, beginning with what we mean by “justice.” In most discussions, “equal
justice” implies equal access to the justice system. The underlying assumption is that social
justice is available through procedural justice. But that, of course, is a dubious proposition. '’
In the following paragraph, though, Rhode begins a discussion (that fills the remainder of her
monograph) about A2J shortcomings in contemporary USA that are all procedural or legalistic in
nature: insufficient access to publicly-funded counsel; barriers that prevent non-lawyers from
providing legal assistance; a legal system that is incomprehensible to self-represented litigants;
and, ineffective pro bono regimes — among other problems.!”” Rhode’s somewhat superficial
acknowledgement that justice is not achieved solely through a legal system is deeply undermined
by her near-exclusive focus on the need for changes within the limited boundaries of the American
justice system in order to improve A2J. She perpetuates the equation of justice and law, in a way
that cannot easily be reconciled with the broader justice theories that I have referred to, above.

Rhode is not unique in this respect. Cappelletti, for instance, begins a general discussion
of the global A2J movement by noting the existence of a form of (broad) injustice: “the traditional
civil and political liberties are a futile promise, indeed a deception for those who, because of

economic, social and cultural reasons de facto, have no capacity to accede to and to benefit from

those liberties.”!”! However, the bulk of his discussion describes the successive “waves” of the

19 Deborah L Rhode, Access to Justice (New York: Oxford UP, 2004) at 5.

170 See generally Rhode, Access to Justice, supra note 169.

17! Mauro Cappelletti, “Alternative Dispute Resolution Processes within the Framework of the World-Wide Access-
to-Justice Movement” (1993) 56 Modern Law Review 282 at 283 [“Alternative Dispute Resolution Processes™].
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A2J movement — a first wave attempting to provide better legal aid, insurance, and information to
those who might need to access the legal system; a second wave that seeks to mass collective
interests (through class actions, for instance) to more efficiently access the legal system; and, a
third wave of alternative dispute resolution initiatives designed to streamline some cases into less
formal resolution systems.!”> Here, again, we see how the idea of A2J devolves into a discussion
about access to courts, or lawyers, or other dispute resolution mechanisms, that have very little to
do (at least directly) with notions of distributional resource equality, or one’s capability to live a
full and meaningful life, or other core ideas drawn from broad theories of justice. Similar trends
(whereby A2J becomes predominantly about access to law) can be seen in writing by Engler,!”
Carpenter,'”* and Duggan & Ramsay.!”

Notwithstanding the gap that often exists between notions of justice in A2J literature and
in more theoretical writing about justice, some scholars effectively connect the idea of justice
across this conceptual divide. Hughes, for instance, alerts us to the fact that different individuals
face vastly different barriers to accessing the justice system, and cautions against adopting one-
size-fits-all reform initiatives that will fail to address the needs of certain classes of people.!’® She

calls specific attention to cognitive and literacy challenges, and technology challenges (like

172 See generally Cappelletti, “Alternative Dispute Resolution Processes,” supra note 171.

173 See Russell Engler, “Opportunities and Challenges: Non-lawyer Forms of Assistance in Providing Access to Justice
for Middle-income Earners” in Michael J Trebilcock, Lorne Mitchell Sossin & Anthony J Duggan, eds, Middle Income
Access to Justice (Toronto: U of T Press, 2012) 145 (for a discussion of A2J deficiencies and enhancements that is
completely focused on litigation and legal dispute resolution in courts and tribunals).

174 See Anna E Carpenter, “Active Judging and Access to Justice” (2017) 93 Notre Dame Law Review 647 (for a
discussion of how judges could facilitate A2J enhancements within their courtrooms by taking on more active roles in
assisting unrepresented litigants).

175 See Anthony Duggan & Iain Ramsay, “Front-end Strategies for Improving Consumer Access to Justice” in Michael
J Trebilcock, Lorne Mitchell Sossin & Anthony J Duggan, eds, Middle Income Access to Justice (Toronto: U of T
Press, 2012) 95 (for a discussion of improved ways to promote consumer protection rights that would precede, and
ideally prevent, litigation, but that is still focused only on the protection of legal rights, rather than more broad social
objectives).

176 Patricia Hughes, “Advancing Access to Justice through Generic Solutions: The Risk of Perpetuating Exclusion”
(2013) 31 Windsor Yearbook of Access to Justice 1 [“Advancing Access to Justice™].
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internet and computer access and/or literacy problems) — both of which may have roots in
underlying socio-economic disadvantages — that prevent some individuals from fully realizing
their legal rights.!”” This discussion, however, implicitly embraces broad understandings of justice:
Hughes notes how homogenizing ways of thinking about people and their A2J problems will fail
to resolve their problems,!”® and she recognizes how one source of disadvantage (a lack of literacy,
or technology, etc) will unsurprisingly exacerbate another source of disadvantage (an inability to
effectively access the legal system). Thus, Hughes appears to argue, somewhat unusually (or in
reverse, when compared to much other A2J scholarship), that we need to establish better baseline
justice (from a capability perspective) in order to positively effect certain people’s ability to
meaningfully access the legal system. Other scholars, like Cotterrell,'” Maldonado,'® and
Economides, Timoshanko & Ferraz,'®! all do similar work, but in their own different ways, in

linking substantive (broad) ideas of justice to their respective discussions of access to justice.

177 Hughes, “Advancing Access to Justice”, supra note 176 at 13-20. A similar point has been made, specifically about
language-based reform, by Danet, “Language in the Legal Process”, supra note 31 at 489: “Perhaps the better
educated, who are presently more capable of coping, will benefit somewhat, but it is unlikely that the disadvantaged
will be significantly better off as a result of linguistic reform.”

178 Hughes, “Advancing Access to Justice”, supra note 176 at 3: “the [generic, commonly-proposed] reforms are
disconnected from a broader understanding or exploration of how the current system reinforces relations of
inequality.”

179 See Roger Cotterrell, “Access to Justice, Moral Distance and Changing Demands on Law” (2019) 36 Windsor
Yearbook of Access to Justice 193 (for a very explicit recognition of the typical disconnect that exists between A2J
discourse and theories of justice developed by philosophers, and for the author’s idea of “moral distance” as a concept
that measures the gap between the governed and the governing classes. Cotterrell sees moral distance as a “useful
organising idea [...] because it emphasises not merely technical obstacles to securing justice but also a moral
relationship that incorporates the regulators and the regulated in a single community, structured by some degree of
trust and links of reciprocity that make fidelity to law worthwhile” — at 207.)

180 See Daniel Bonilla Maldonado, “The Right to Access to Justice: Its Conceptual Architecture” (2020) 27 Indiana
Journal of Global Legal Studies 15 (for a discussion of the roots of A2J within broader political theory, that sees the
state’s obligation to provide mechanisms for effectively resolving disputes as part of the social contract that allows
people to live together cooperatively, in a realm of reason rather than passion).

181 See Kim Economides, Aaron Timoshanko & Leslie S Ferraz, “Justice at the Edge: Hearing the Sound of Silence”
(2020) 41 Adelaide Law Review 39 (for a discussion of a possible next counter-wave in A2J evolution, that could see
substantive ideas of justice that currently only exist within non-dominant segments of society — e.g.: giving legal
personhood to the natural environment — being drawn centripetally into the justice mainstream).

51



As the above discussion has shown, it is difficult to define exactly what access to justice
entails, since there does not seem to be a consensus on the point.'®?> However, Macdonald offers
what I find to be the most helpful working construct of the parameters of a system of justice that
is accessible: “[a]n accessible system is said to be one that produces: (1) just results, (2) and fair
treatment, (3) at reasonable cost, (4) with reasonable speed; and that (5) is understandable to users,
and (6) responsive to needs; that (7) provides certainty, and (8) is effective, adequately resourced
and well organized.”!®3 This conception of A2J is broad enough to account for most notions of
justice, and it considers questions of access from a variety of important perspectives.

The above discussion about how justice and A2J are understood in different ways by
scholars writing on different topics is central to the question of whether court and tribunal decisions
need to be highly readable in order to improve A2J, because we need to know what notion of
justice is in play in order to answer this question.

If we adopt a broad view of justice, then the readability of adjudicative decisions plays a
relatively small role in contributing to A2J. Greater readability of these decisions will help more
people (who have the capability to find and read the decisions) to understand the decisions, which,
in turn, should help these people to understand any of their legal rights or interests that come up
within the decisions. In this sense, decisions that are highly readable likely contribute to a net
increase in aggregate abilities to access procedural justice, or the legalistic dimensions of justice.
However, if we understand the notion of justice in broad terms, as justice theorists tend to

understand the notion, then we are likely focused far less on the legalistic dimension of justice than

182 Ann-Katrin Habbig & Ingrid Robeyns, “Legal Capabilities” (2022) 23:4 Journal of Human Development and
Capabilities 611 at 620.

183 Roderick A Macdonald, “Access to Civil Justice”, in Peter Cane & Herbert M Kritzer, eds, The Oxford Handbook
of Empirical Legal Research (Oxford: Oxford UP, 2010) 493 at 508-509.
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on the larger social dimension of justice. We might ask (as I imagine that Nussbaum or Okin might
ask), “what good does it do me to understand a judicial decision better, if the substance of the
decision reinforces notions of gender inequality that are fundamentally unjust? How does the high
level of readability of this decision improve access to justice when the effect of the decision is to
perpetuate injustice”? Under a broad conception of justice, the form of a judicial decision is not
nearly as important as the substance of the decision; and neither the form nor the substance are
dominant instruments for achieving justice. Courts that produce these decisions are perhaps one of
the “basic institutions of society”!34 that factor into theories of justice, but they are only one such
institution, among many that play a role in allocating resources, or promoting equality, or fostering
important capabilities, etc. One ought to be careful not to oversell the impact that the readability
of judicial decisions might have on a vision of A2J that incorporate broad notions of justice.
Depending on the specific details of one’s broad theory of justice, however, it is possible
that readability levels of adjudicative decisions could have a somewhat more significant impact on
A2]. For instance, consider Young’s idea that “social justice means the elimination of
institutionalized domination and oppression.”'®> One could argue that uses of technocratic and/or
archaic language, legalese, and other forms of writing that make up the legal “genre”!*® (within
which judicial decisions are situated) are all exercises in domination on the part of the judiciary

and the legal profession, designed to preserve their power. To the extent that adjudicative decisions

184 Rawls, A Theory of Justice, supra note 161 at 4.

185 Young, Justice and the Politics of Difference, supra note 164 at 15.

186 See Robert A Ferguson, “The Judicial Opinion as Literary Genre” (1990) 2 Yale Journal of Law & Humanities 201;
Gerald Lebovits, Alifya V Curtin & Lisa Solomon, “Ethical Judicial Opinion Writing” (2008) 21 Georgetown Journal
of Legal Ethics 237; Richard A Posner, “Judges’ Writing Styles (And Do They Matter?)” (1995) 62 University of
Chicago Law Review 1420; Maurizio Gotti, “Text and Genre” in Lawrence Solan & Peter Meijes Tiersma, eds, The
Oxford Handbook of Language and Law (Oxford: Oxford University Press, 2012) 52; and Peter Meijes Tiersma, “A
History of the Languages of Law” in Lawrence Solan & Peter Meijes Tiersma, eds, The Oxford Handbook of Language
and Law (Oxford: Oxford University Press, 2012) 13 (all of which describe elements of a unique legal genre or style
of writing that is distinct from normal writing, and that is far less comprehensible to non-experts in law).
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are not easily readable, people will need to rely upon lawyers (the community from which judges,
and often also tribunal members, are selected) in order to understand the decisions — thereby
preserving a form of power and dominion of the lawyerly intellectual and socio-economic elite
over others in society. Decisions that are not easily readable may also render it difficult for the
public to hold legislators and judges accountable for their governmental actions (making and
interpreting the law, respectively), which, in turn, could help to entrench powerful individuals
within their judicial/legislative roles — because they are protected from scrutiny through obscuring
language within judicial decisions.

These arguments that certain forms of language or rhetoric (that may manifest in more or
less readable decisions) can hide truths, or build/preserve power, are made to differing degrees in

8 one might characterize

a wide range of scholarly literature.'®” Drawing on Young’s perspectives, !
such uses of language by judges and tribunal members — uses that would in many cases be
associated with reduced readability levels of the relevant decisions — as being a form of linguistic
domination and oppression that creates injustice. In other words, there are at least some
circumstances, and some broad theories of justice, that (when combined) can illustrate how the
readability of an adjudicative decision impacts both procedural and substantive dimensions of
justice, albeit in relatively small ways.

The impact that readability can have on A2J, however, is probably inversely proportional

to the breadth of one’s underlying definition of justice — which is to say that the readability level

of a judicial decision probably has a much greater impact on A2J if one defines “justice” narrowly

187 See Tiersma, “A History of the Languages of Law”, supra note 186 at 22; Danet, “Language in the Legal Process”,
supra note 31 at 452, 465, 468, 527, and 542; Mark Adler, “The Plain Language Movement” in Lawrence Solan &
Peter Meijes Tiersma, eds, The Oxford Handbook of Language and Law (Oxford: Oxford University Press, 2012) 67
at 74; and, Guyora Binder & Robert Weisberg, Literary Criticisms of Law. (Princeton: Princeton UP, 2000) at 297.
138 Young, Justice and the Politics of Difference, supra note 164.
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in its more legalistic and procedural sense. Essentially, the argument here is that people need to
know and understand the law if they are to be able to govern themselves in accordance with the
law, so the law must be sufficiently readable to the people for this purpose: “[iJmportant decisions
should be written so that people can easily understand how their rights are affected.”'®® Similar
points about the importance of fair notice to citizens as a condition of the rule of law are made
extensively throughout legal literature.'*° It follows from this argument that, if one equates justice
with law, A2J will be helped significantly by the promulgation of more readable adjudicative
decisions.

All of the preceding discussion has implied that ideas of “access” and “justice” are
positively correlated when we discuss A2J — that an improvement in either “access” or “justice”
should translate into increased A2J. It is important to consider the possibility, however, that these
two variables might be negatively correlated under certain circumstances. For instance, using
humour in a judicial decision could conceivably increase readability of the decision; most humour
involves relatively base forms of language that are probably accessible to large numbers of people.
However, as a number of commentators have either stated or implied, it may be inappropriate for
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judges or tribunal members to use humour within their decisions.!”! Such uses of language run

139 Lebovits, Curtin & Solomon, “Ethical Judicial Opinion Writing”, supra note 184 at 247.

190 See Paul Weiler, “Two Models of Judicial Decision-making” (1968) 46 Canadian Bar Review 406 at 419 and 465;
Thomas R Lee & Stephen C Mouritsen, “The Corpus and the Critics” (2021) 88:2 University of Chicago Law Review
275 at 302; Paul Gowder, “Is legal cognition computational? (When will DeepVehicle replace Judge Hercules?)” in
Ryan Whalen, ed, Computational Legal Studies: The Promise and Challenge of Data-Driven Research (Northampton,
Mass: E Elgar Publishing, 2020), 215 at 226 [“Is legal cognition computational?”’]; and, Brian G Slocum, “The
Contribution of Linguistics to Legal Interpretation” in Brian G Slocum, ed, The Nature of Legal Interpretation: What
Jurists Can Learn about Legal Interpretation from Linguistics and Philosophy (Chicago: Chicago UP, 2017) 14 at 31.
191 See Lebovits, Curtin & Solomon, “Ethical Judicial Opinion Writing”, supra note 184 at 271-275; Sharyn Roach
Anleu, Kathy Mack & Jordan Tutton, “Judicial Humour in the Australian Courtroom” (2014) 38:2 Melbourne
University Law Review 621 at 625-29; Benjamin Nathan Cardozo, “Law and Literature” in Margaret Hall, ed, Selected
Writings of Benjamin Nathan Cardozo (New York: Matthew Bender & Co, 1947) at 349-50.
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the risk of showing disrespect to parties, or of making light of the role that society has entrusted to
the decision-makers, and could perpetuate feelings of injustice.

A related situation could arise where, in an effort to increase readability, decision-makers
use more common and accessible language within their decisions, but in ways that lead to
imprecision, and therefore uncertainty in the law. Again, such efforts may increase individuals’
ability to conceptually “access” the law, in that people would better understand the linguistic
meaning of the relevant judicial decisions, but the efforts may concurrently undermine substantive
justice by introducing elements of inconsistency into the law, or by causing confusion about the
legal meaning of the decisions.!*?

What, then, can be said about the impact of the readability of judicial decisions on A2J?
The effect of readability on A2J seems to be generally positive, in that increases to the readability
levels of judicial decisions would normally be expected to assist more people in accessing the
procedural or legalistic dimensions of justice more often (by better communicating to the people
what their rights, obligations, and interests are in different circumstances). Additionally, increases
to readability may also help to break down linguistic barriers between traditionally powerful and
powerless people in ways that reduce oppression and domination, and contribute to substantive
notions of justice — depending on how, exactly, the readability increases are accumulated.
However, in at least some cases, it is possible to envision how readability increases may be
achieved in ways that actually weaken perceptions of justice. Overall, readability does not appear

to have an overwhelming impact on A2J, regardless of whether one holds a broad or narrow

understanding of the term “justice.”

192 See Lawrence B Solum, “The Interpretation-Construction Distinction” (2010) 27 Constitutional Commentary 95
(for an explanation of the difference between linguistic meaning and legal meaning, and the importance of preserving
the distinction between these two types of meaning).
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That being said, most A2J initiatives are relatively modest in scope, and seek to achieve
limited gains wherever possible through incremental change; they do not, generally, seek to find a
single ‘silver bullet’-solution that is capable of solving all A2J problems in a single shot.
Consequently, while one ought to be realistic about the potential for more readable adjudicative
decisions to improve A2J, there are sufficient indications in the literature to suggest that readability
gains will likely have the kind of small, but meaningful, positive impact on A2J that we typically
see in A2J intervention strategies. And in any case, regardless of the impact that readability
initiatives might have on A2J, there remain other reasons why readable decisions may be desirable
that are independent of A2J.

1.7 THE RAPIDLY CHANGING WORLDS OF AI AND NLP TECHNOLOGIES

It must be acknowledged at the outset that this dissertation was written during a time when
generative artificial intelligence (Al) and Natural Language Processing (NLP) technologies were
developing at exceedingly fast rates. This contextual reality raises an important threshold question:
do readability levels (or even the original texts) of adjudicative decisions matter in a world where
machines: (1) can summarize these decisions for readers in customizable ways; (2) can write or
edit the decisions for the authors to render them more understandable for readers; or (3) may even
replace judges and adjudicators as more efficient alternative instruments for adjudicating cases?
In other words, is there any value in worrying about whether people can read and understand the
actual content of a court or tribunal decision if increasingly sophisticated and accessible tools exist
that can communicate the core meaning of the decision to these people in ways that they will
understand?

The impacts that Al technologies might have on the profession and practice of legal

adjudication are vast, and one could barely scratch the surface of this topic even in a complete
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doctoral dissertation written exclusively on this topic. But we have some experience now with how
these technologies are being used in law, and some maturing theories about how judging might
change as a result of the adoption of Al tools. From this limited (but constantly expanding)
information, I suggest that readability levels of adjudicative decisions matter a great deal, and will
continue to matter for the foreseeable future.

To begin with, the practical and normative justifications for retaining a “human-in-the-

9193

loop when it comes to judging cases within common law jurisdictions has been well

established. Gowder convincingly notes that flexible considerations about what is good “policy”
or “justice” under the circumstances will often need to factor into decision-making, particularly in
novel classes of legal cases.!”* Gowder also argues that machines are not as well-suited to weighing
these abstract considerations as humans.!®> Morison & Harkens similarly note how the human and
social elements of adjudication will prevent machines from replacing judges for some time to
come:

In order for algorithms to entirely permeate this socio-legal milieu, Al technologies would
need to reach the point whereby a judge, or at least some form of surrogate judging system,
could be produced either semi- or fully autonomously using big data analytics, and that this
could act independently to adjudicate on, and intervene in, the governance of human
relations and interactions. To create a system like this would require a complete
instrumentalisation of all these social aspect of law into something that could be
technologically calculated and predicted. [...] When the fuller and more dynamic context
of a formal courtroom hearing is considered, it becomes even less likely that even the most
sophisticated machine learning would work. !

193 The expression “human-in-the-loop” in the context of machine learning, artificial intelligence, and algorithmic

decision-making contexts refers to the idea of human oversight of these systems: “keeping a human in the loop is a
deliberate attempt to maintain human agency and accountability, and to provide legal safeguards and quality control”
(Therese Enarsson, Lena Enqvist & Markus Naarttijérvi, “Approaching the Human in the Loop — Legal Perspectives
on Hybrid Human/Algorithmic Decision-Making in Three Contexts” (2022) 31:1 Information & Communications
Technology Law 123 at 124.

194 Gowder, “Is Legal Cognition Computational?”, supra note 190.

195 Gowder, “Is Legal Cognition Computational?”, supra note 190 at 220-224.

19 John Morison & Adam Harkens, “Re-engineering Justice? Robot Judges, Computerised Courts and (Semi)
Automated Legal Decision-Making” (2019) 39:4 Legal Studies 618 at 630-631.
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As these scholars suggest, society is some distance away from being able to effectively replicate
the practical dispute resolution functions of a judge using machines.

But perhaps more importantly, Livermore has articulated a democratic requirement for
maintaining human judges over machines.!”’ Livermore argues that the legitimacy of the legal
system depends in large part on the participation rights of the citizenry within the adjudicative
elements of that system, and he suggests that participation must include rights to observe, make
arguments, present evidence, and receive reasons for decisions.!”® He notes that “[h]Juman
reasoning is mutually recognizable, based on notions such as causality, morality, and shared mental

199 that allows for mutual

models of the world. [...] Most broadly, human beings share an umwel.
recognition, comprehension, and communication”?® between individuals that is simply not
possible between a human and a machine. Livermore goes on to offer the following conclusion:
if participation rights at the adjudicatory stage are required, then a human being must serve
as the final decision maker. No matter how lifelike and intelligent, machines will not share
an umwelt with human beings, a fact that fundamentally disrupts legal subjects’ confidence
that their arguments have been truly heard and considered by the decision maker. In
addition, were law-as-computation to eliminate the need for human-led adjudication, it
could interfere with the educative function of legal process that helps maintain and
perpetuate the cultural and political conditions necessary to maintain the rule of law.?%!
Livermore’s forceful defence of human adjudication is compelling: humans who are parties to
disputes have feelings that will often need to be validated in order for them to accept a final

decision, and a machine that does not have feelings will struggle to provide this validation in an

authentic manner.

197 Michael A Livermore, “Rule by Rules” in Ryan Whalen, ed, Computational Legal Studies: The Promise and
Challenge of Data-Driven Research (Cheltenham, UK: Elgar, 2020) 238.

198 Livermore, “Rule by Rules”, supra note 197 at 256-257.

199 The term “umwelt” is derived from German, and refers to “the environmental factors, collectively, that are capable
of affecting the behaviour of an animal or individual” (Collins Online English Dictionary, sv: umwelt, online:
<https://www.collinsdictionary.com/dictionary/english/'umwelt>.

200 T jvermore, “Rule by Rules”, supra note 197 at 257.

201 Livermore, “Rule by Rules”, supra note 197 at 257.
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In Canada, although there has not yet been any effort to legislate how members of the
judiciary use Al systems, the federal government recently introduced a bill in Parliament that
would have, among other things, created a new Artificial Intelligence and Data Act (AIDA).2*
Although the bill died on the order paper when the Canadian Parliament was prorogued on January
6, 2025, it is instructive to consider how the bill would have affected Canadian law if it had been
enacted and come into force. The proposed AIDA would only have applied to the private sector,
but the concerns that the act addressed and the legislative responses to these concerns may
foreshadow how future governments would legislate in respect of courts and tribunals.
Specifically, the proposed AIDA, at section 8, obligated those responsible for Al systems to “assess
and mitigate the risks of harm or biased output that could result from the use of the system.” The
term “biased output” was defined at subsection 5(1) of the proposed act as any content,
recommendation, prediction, or decision that is made by an Al system, and that discriminates in a
way that is inconsistent with the Canadian Human Rights Act. As this picture of the proposed
Artificial Intelligence and Data Act indicates, the Canadian government has already shown
concerns about the use of algorithmic systems for the purposes of decision-making in Canada’s
private sector. Future governments may have some of the same concerns about related decision-
making in the public sector.

Additionally, some tribunals have issued guidance that seems to impose outright
prohibitions on the use of Al tools by members when these members are drafting decisions or

analyzing evidence. For instance, the Canadian Human Rights Tribunal’s relevant Practice

Direction states, “[a]djudication is a human responsibility. Tribunal members hear cases and make

202 Bill C-27, An Act to enact the Consumer Privacy Protection Act, the Personal Information and Data Protection

Tribunal Act and the Artificial Intelligence and Data Act and to make consequential and related amendments to other
Acts, 1% Sess, 44" Parl, cl 39, 2022 (died on the order paper on January 6, 2025).
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decisions based on the evidence and submissions. They do not use Al to write decisions or analyze
evidence. Tribunal members are fully accountable for their decision-making.”?** Tribunals Ontario
— the umbrella organization that encompasses 13 different provincial administrative tribunals —
recently published almost identical guidance, with similar categorical language about how
members do not use Al tools for core functions.?**

To be clear, however, there are some jurists who (cautiously) advocate for the adoption of
machine-based adjudication systems for simple disputes. For instance, Sir Geoffrey Vos, an
appellate judge and the Master of the Rolls of England and Wales, recently asserted that automated
tools should be used to adjudicate in lower-level cases and for alternative dispute resolution
purposes, “provided that ultimately there is the ability to question an Al driven decision before a
human judge. In the first instance, there is no reason why very minor decisions should not be made
by the system.”?%> And in Argentina, Al-based systems have already been used on relatively small
scales for determining the outcomes of cases.?’® But calls for Al-based adjudication in Canada
have not yet been heeded, and it is not clear that there is any critical mass of support for the use of
Al-based adjudication in Canada, at least in cases involving relatively serious judicial and quasi-

judicial decisions. A recent survey of 115 Canadian judges regarding their attitudes toward, and

uses of, technology shows that these judges are more preoccupied with having acceptable internet

203 Canadian Human Rights Tribunal, “Practice Direction: Use of Artificial Intelligence (Al) in Tribunal Proceedings”,
online: <https://chrt-tcdp.gc.ca/en/about-us/practice-direction-use-artificial-intelligence-ai-tribunal-proceedings>.

204 Tribunals Ontario, “Practice Direction on the Use of Artificial Intelligence (Al) in Tribunal Proceedings”, April
2025, online: <https://tribunalsontario.ca/documents/TO/Practice-Direction-on-Al_EN.htmI>: “Adjudication is a
human responsibility. Tribunal members hear cases and make decisions based on the evidence and submissions
provided by parties. They do not use Al to write decisions or analyze evidence. Tribunal members are fully accountable
for their decision-making.”

205 Geoffroy Vos, “The Future for Dispute Resolution: Horizon Scanning” (Sir Brian Neill Lecture, The

Society of Computers and Law, 17 March 2022), online: < https://www.judiciary.uk/wp-content/uploads/2022/03/MR-
to-SCL-Sir-Brain-Neill-Lecture-2022-The-Future-for-Dispute-Resolution-Horizon-Scannings-.pdf>, at para 42.
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206 Victoria Medizabal, “Courts in Buenos Aires are Using ChatGPT to Draft Rulings,” Rest of World (22 Nov 2024),
online: <https://restofworld.org/2024/buenos-aires-courts-adopt-chatgpt-draft-rulings/>.
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access, video-conferencing tools, and information technology support for remote hearings than
they are with more advanced technological questions relating to uses of AI.2°” Consequently, I feel
confident in predicting that human judges will continue to adjudicate cases and provide reasons
for their decisions in Canada.

There remains the possibility that many judges will use Al tools to either write or edit their
decisions in ways that might better communicate the contents of the decisions to the judges’
audiences. Scholars have begun to consider the potential consequences of this use 