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Abstract

The current norms on the administration of temporalities demand a new
openness and a mutual trust between those who administer Church property and those
who donate temporal goods to the Church. The entire matter of regulating how donated
goods are managed is the subject matter of canon 1276. Canon 392, §2 stipulates that the
diocesan bishop has an obligation to ensure that abuses do not creep into the
administration of ecclesiastical goods. The legislator recognizes the fact that if abuses
creep into the administration of ecclesiastical goods this will damage the credibility of the
Chutch. The transparency and accountability of administrators are vital to sustaining this
credibility. How is the diocesan bishop to ensute this transparency and accountability?
The specific way of achieving this is the subject matter of our dissertation.

In order to achieve this goal the dissertation was divided into four chapters. The
first chapter examined the power of the diocesan bishop with regard to caring for
ecclesiastical goods. The second chapter studied the roles of those who administer
ecclesiastical goods. The third chapter examined the very nature of the special
instructions that the diocesan bishop is expected to issue for administrators, while the
fourth chapter considered the contents of this special instructions.

Ecclesiastical goods assist the Church in fulfilling its mission. There is a
cotrelation between ecclesiastical goods and the mission of the Church. Therefore, the
mission of the Church is the same as the reasons why a public juridic person own goods.
The same concern and due diligence that is shown to ensure that abuses do not creep
into the proper celebration of the sacraments is to be shown to ensure the proper
administration of ecclesiastical goods (c. 392, §2); We strongly hold that the obligation to
issue special instructions for administrators of ecclesiastical goods is one of the major
functions of a diocesan bishop, a function that he must consider as part of the mission
which has been entrusted to him to fulfill. The special instructions serve as a canonical
proactive measure to forestall possible financial malfeasance within the Church. If the
Church is to avoid expending its energy and ecclesiastical resources in solving financial
crisis in the future, the diocesan instruction for administrators of ecclesiastical goods

should be a must for all dioceses.
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GENERAL INTRODUCTION

The current norms on administration of temporalities are based on the thrust of
the Second Vatican Council.' This demands a new openness and a mutual trust between
those who administer Church property and those who donate temporal goods to the
Church.? Christ’s faithful are obliged to assist with the needs of the Church. They do this
by donating their temporal goods to support the Church’s mission (cc. 222, §1; 1261).
The diocesan bishop has a special obligation to remind them of this obligation (c. 1261,
§2). Chuist’s faithful would be more willing and ready to fulfill this obligation if they were
certain that these goods will be properly administered by the competent authority. If
donors are sute that goods previously donated are used for the intention for which they
were given, then the Church will soon start noticing a more favorable response to
appeals and fund raising.

The entire matter of regulating how donated goods are managed 1s the subject
matter of canon 1276. The universal law stipulates that the diocesan bishop has an
obligation to ensure that abuses do not creep into the admunistration of ecclesiastical
goods (c. 392, §2). This canon recognizes the fact that abuses in the administration of
ecclesiastical goods will damage the credibility of the Church.’ The transparency and

accountability of administrators are crucial to sustaining this credibility. How 1s the

! The Legsslator, m describing the Code as a great effort to translate concihar doctrine and
ecclesiology mto canonical law, underscores how the Second Vatican Council influences the norms mn the
Code. The vanous prnciples outlined in the concihar documents are to mfluence our mterpretation and
implementation of the norms of the Code. Several documents of the Second Vatican Council mention
temporal goods, see LG, nn. 12, 23; GS, nn. 42, 69, 71, 76; AA, no. 10; CD, n. 6, 28; DH, no. 4, 13; GE,
no. 8; IM, n. 3; PC, no. 13; and PO, nn. 17, 20, 21.

2 AP BENNETT, “The Practical Effects on the Fiscal Administration of Church Finances of
Book Five: The Law Regarding Church Possessions,” in CLS.A Proceedings, 42 (1980), p. 171.

3 In a stmular manner Samt Paul underscores the need for admunistrators to avoid credibility
problems. “There 1s one thing I wish to avoid, namely, any blame over my handling of this generous
collectton. We are concerned not only for God’s approval but also for the good esteem of men.” (2 Cor
822).
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diocesan bishop to ensure this transparency and accountability? Or put in another way,
how is he to provide a mechanism to assure accountability. The precise manner
envisaged to fulfill this obligation to care for ecclesiastical goods will be addressed in our
research.

This work also mtends to study how the power of the diocesan bishop is
exercised with regard to the administration of ecclesiastical goods. Our goal is to partly
explore the relationship that exists between the mission of the Church and the purposes
of ecclesiastical goods. The diocesan bishop has a unique role in ensuring that the
mission of the Church is fulfilled. He receives his munera through episcopal ordination
and exercises 1t for the purpose of the mission. Whatever aids the mission is also subject
to this power. As a result, a brief overview of the nature of the diocesan bishop’s power
will be considered. Since this power 1s exercised within the Church, 1t will be pertinent to
at least briefly examme the nature of ecclestastical power.* The relationship between this
power and mussion will also be studied.’ Since he governs the particular church, it falls
on the diocesan bishop to organize the proper administration of ecclesiastical goods of

public juridic persons subject to his authority (cc. 392, §2; 1276).° The dissertation will

+ The 2004 Drrectory for the Pastoral Ministry of Bushops, no. 64 says that episcopal power 1s
distinguished from secular power by reason of 1ts divine ongin and by the context of ecclestal communion
and mussion. It has a goal which 1s pastoral, and 1t 1s to promote unity i faith, 1n sacraments and mn
ecclestal discipline 1n the particular church. See CONGREGATION FOR BISHOPS, Durectory for the Pastoral
Minsstry of Bushops, no. 64, Vatican City, Librenia editrice Vaticana, 2004, p. 73 (=DPMB). One way of
promoting the disciphnary umity of admimstratton of ecclestastical goods 1n the particular church 1s
through the 1ssuing of the special mstructions of canon 1276, §2.

5 CD, no 16 says the diocesan bishop fulfills his tr2a munera by exercising his sacred power i the
particular church The power of the diocesan bishop 1s required for the building up of the farthful; hence
episcopal power in the Church should always be seen as “a pastoral actinty, since the Church’s canon law
exists for the service of a just order in which love, grace and chansmatic gifts can be harmoniously
developed.” In DPMB, no. 65, p 74

6 See DPMB, no. 188, p. 205.
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attempt to study the particular ways in which the exercise of the power of the diocesan
bishop relates to ecclesiastical goods.’

There have been quite a number of studies in the area of temporal goods of the
Church. Most of them have generally focused on the areas of acquisition and alienation
of goods. This line of study has been helped by the crucial nature of these two aspects.
By acquisition, one gains ownership of property and by alienation one loses the property
or rights over it. Since acts of administration and possession do not per se lead to change
of ownership, less attention has been paid to them. But given recent happenings, and the
potential threat of massive civil litigation against administrators of goods in the Church
for financial malfeasance, there is the need to examine more critically the various acts of
administration of ecclesiastical goods.

Some of the major studies that will be helpful in our research are:

J. ABBASS, "The Temporal Goods of the Church," in The Two Codes in
Comparison, Kanonkia, vol. 7, Rome, Pontificio Istituto Orientale, 1997, pp. 177-205. The
author of this article compares the Latin Code and the Eastern Code with regard to the
acquisition, retention/possession, administration, and alienation of temporal goods. In
this work, he identifies what the two Codes have in common and also their differences.
In the area of administration, the various organs of authority that give permission for
acts of administration are also examined. This work will be helpful to our research
especially because the Eastern Code helps to fill certain /Jacuna in the Latin Code.

ARCHDIOCESE OF OtTAWA, Administration Manual, Chancety, Archdiocese of
Ottawa, 1996. This book is a tesponse by the Archbishop of Ottawa to the requirement

of canon 1276, §2. The work gives details of the duties and mode of operation of

7 This study reflects principally upon the discpline of the Latin Church, though occasionally
references are made to corresponding legislation for the several Eastern Churches (CCEOQ).
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administrators of ecclesiastical goods subject to the diocesan bishop. This work will be
helpful in our attempt in chapter four to propose a model of a financial directory or
instructions for diocesan administrators. The work is different from our dissertation
because it does not analyze the presctipt of canon 1276, §2, neither does it discuss the
role of the diocesan bishop vis-a-vis the mission of the Church and the administration of
ecclesiastical goods.

C. BALVO, The Administration of Temporal Goods and Diocesan Finance Councils, JCD
thesis, Rome, Pontifical Gregorian University, 1984. The dissertation treats of the
diocesan council of administration in the 7977 Code of Canon law and then considers
corresponding elements of the new legislation. In Chapter One, it defines the notion of
administration of ecclesiastical goods, the source of the power of administration and the
various organs of financial administration. Chapter Two examines the diocesan finance
council and the role of the finance officer. This work will be helpful in our examination
of the nature of ecclesiastical goods and of financial administration in the Church. The
dissertation 1s different from ours because it does not focus on the role of the diocesan
bishop as a supervisor obliged to issue special instructions for the proper administration
of ecclesiastical goods.

R.]. BOWERS, Episcopal power of Governance in the Diocesan Church: From the 1917 Code
of Canon Law to the Present, Canon Law Studies no. 535, Washington, The Catholic
University of America, 1990. The dissertation, in Chapter One, traces the development
of the notion of episcopal power of governance from the ante-preparatory and
preparatory stages of the Second Vatican Council. Chapter Two examines episcopal
power of governance in the schemata of the preparatory Commission. In Chapter Three,

the dissertation gives an analysis of episcopal power of governance as presented in Lumen
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Gentrum, and 1n the Nota Praewa Explhcatwa, while Chapter Four gives other
complimentary conciliar teachings on episcopal power of governance. This work 1s a
good resource material for our understanding of the notion of the power of governance
of the diocesan bishop. It 1s different from our dissertation because 1t does not relate the
diocesan power of governance to the admimustration of ecclesiastical goods.

A.G. FARRELLY, The Diocesan Fenance Council: A Hestorical and Canonical Study, JCD
thests, Ottawa, St. Paul Uniwersity, 1987. This dissertation, like R.J. Bowers’ work,
exammes the historical development of the diocesan finance council. It 1s helpful for our
research for the same reasons given above and different obviously for the same reasons.

A.J. MAIDA, and N.P. CAFARDI, Church Property, Church Finances, and Church-
Related Corporations, St Louis, The Catholic Health Association of the United States,
1984. One aspect of the act of the adminmistration of ecclesiastical goods 1s 1ts civil
protection. This work examines the protection of ecclesiastical goods through civil
mcorporation, while avoiding the madvertent alienation of these same goods. It 1s
certamnly helpful to our task by giving detailed reasons why Church property should be
avilly protected. The diocesan bishop, mn his exercise of administration, must 1ssue
norms that will ensure that public junidic persons subject to him avilly protect
ecclesiastical goods. This work 1s helpful m this area by identifying the importance of
cvil incorporation of ecclesiastical goods. It 1s different from our work, however,
because 1t does not deal with the other aspects of administration that our dissertation will
be addressing.

Other recent studies telated to our research are: J.A. RENKEN., Church Property: A
Commentary on Canon Law Governing Temporal Goods in the Umited States and Canada, New

York, The Soctety of Saint Paul/Alba House, 2009. J. 1. ARRIETA, (ed.), Entz ecclesiastuc e
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controllo dello stato: Studs sulllstruzione CEIL in matera ammnisirativa, Istituto di Dintto
Canonico San Pio X, Study no. 5, Venezia, Marcianum Press, 2007; A. E. BAWYN,
Dascovering the Adminstrative Power Belonging to the Diocesan Bushop: The Use and Implication of
Power and Goverming in Book II and Book I of the 1983 Code of Canon Law, JCD thests,
Leuven, Faculty of Canon Law, Katholiecke Unwersiteit, 2000; P. MALE, The Role of
Temporal Goods in the Life and Massion of the Church: Towards an Understanding and Applacation
of Church Property Law in Mission Territorses According to Canon 1254 of the 1983 Code of Canon
Law, JCD thesis, Rome, Pontifical Lateran University, 2003.

The focus of our research 1s on the adminstration of the goods of public junidic
petsons subject to the diocesan bishop. Our dissertation requires a careful analysis of the
norms governing admunstration of ecclesiastical goods 1 the Church. Our study will
mnvolve a systematic analysis and eventual application of canon 1276, §2

In otder to achieve this goal the dissertation will be divided mto four chapters.
The first chapter will examine the exercise of the power of the diocesan bishop 1n caring
for the ecclesiastical goods of public juridic persons subject to hus authority. The msights
brought mto the conception of power of the diocesan bishop by the Second Vatican
Council will be examined. Chapter one will also look at the power of the diocesan bishop
mn the 1983 Code. We intend to study the precise manner mn which this power relates to
the protection and care of ecclesiastical goods m the particular church.

The function of administering ecclesiastical goods 1s entrusted to an
admnistrator who immediately governs the public junidic person (c. 1279, §1). Chapter

two will identify adminustrators mn the Code who are subject to the diocesan bishop and
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their specific functions.” Shortly, before doing that we shall briefly examine the
stewardship role of the Roman Pontiff as a unique administrator 1 the Church. Chapter
three mtends to examine the munera of the admunistrator.” Tt will consider whether or
not the functions of admunustrators are restricted to the canons on admimstration (cc.
1273-1289). The function of admunistering ecclesiastical goods also involves some
councils and persons. Chapter two will also consider the functions of these councils and
persons. The possibility of having an episcopal vicar whose competency will be focused
on temporal goods will be studied as well.

Having studied the exercise of the power of the diocesan bishop 1 carng for
ecclesiastical goods and the role of the admnistrator in caring for ecclesiastical goods, 1t
will be pertinent to consider the nature of the norms issued by the diocesan bishop
which direct the exercise of his power towards carng for ecclesiastical goods These
norms are also to provide a guide for administrators to exercise their functions properly.
The document envisaged by the Code to be “the one 1n all” 1s the special mstructions
mentioned 1 canon 1276, §2. However, in order to study what this mstructions
addresses, we need to understand the nature of an mstruction. Chapter three will
consider the juridic nature of an mstruction as provided 1n canon 34. Canon 1276, §2 will
then be examined mn detail. The various terms used in the canon will be analyzed. In

examming the meaning of the words 10 canon 1276, §2, the vigilance of the ordmnary"

8 The focus will be on admumstrators who are subject to the diocesan bishop’s power of
jurisdiction We do not mtend to study administrators of rehigious mstitutes and societtes of apostolic life

% The functions of the admunistrator require him or her to act on behalf of the public jundic
petson In so domng, he or she performs every act that has to do with governing the public junidic person
His or her function 1s not only to perform acts of admumustration, but also to acquire and to enter mto
contracts, especially allenation, on behalf of the public junidic person

10 Our dissertation shall focus mainly on local ordmary (c 134, §2)
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and his duty to ensure that the mghts of public jundic persons ate respected 1n the
1ssuance of an mstructton will be addressed.

Chapter four will focus on the content of the diocesan special mstructions for
admunstrators of ecclestastical goods. Our aim 1n this chapter will be to produce a
template from which diocesan bishops may 1ssue the special mstructions of canon 1276,
§2. We shall explain technical terms used 1n Book V. After that, the chapter will identify
the subjects of the special mstructions. We shall attempt to present a general principle
that can assist mn understanding the need for the proper administration of ecclesiastical
goods. The specific ways the diocesan instructions may mandate or direct admnistrators
to acquire, retamn, adminster, and alienate temporal goods will be considered. Matters
concerning other contracts that an administrator may perform apart from alienation will
also be studied. Moreover, we will make some tecommendations on how this

instructions 1s to address 1ssues of labor and other civil law concerns.



Chapter One

The Power of the Diocesan Bishop in Caring for Ecclesiastical Goods

Inttoduction

The diocesan bishop’s power is propetly appreciated within the broader
understanding of ecclesiastical power. Consequently, in this chapter we shall first briefly
examine the notion of power within the Church. The goal is to delineate the power of
the diocesan bishop 1n caring for ecclesiastical goods of public juridic persons subject to
him. Power exists in the Church for its mission. The Church receives its mission from
Christ, and all the baptized' are called to share in 1t (c. 216; CCEO, c. 19).? This mussion
consists partly in the proclamation of the divine message for the salvation of everyone (c.
211). In order to fulfill this mission, Christ entrusted the Church with the means
necessary for exercising authority, namely, the power of orders, the power of governance

(potestas regiminzs), and general moral authornty.’

! The faithful have by divine law the night and duty, n virtue of baptism (c. 204, §1) and holy
orders (c. 1008, §1), to participate in the threefold munera of the Church, but the precise way mn which this
1s done 1s regulated by the ecclesiastical law

2 Codex wris canonsce anctorstate Ioannis Pauly PP. II promulgatus fontium annotatione et indice analyteco-
alphabetico anctus, Vatican City State, Librerta editrice Vaticana, 1989, Code of Canon Law: Latin-Englsh
Edstion, New Englsh Translation, prepared under the auspices of THE CANON LAW SOCIETY OF AMERICA,
Washington, CLSA, 1999 (=CIC/83).

Codex: canonum Ecclesiarum orientalum auctoritate Ioannis Panly PP. II promulgatus, fontinm annotatione
anctus, Vatican City State, Librenia editrice Vaticana, 1995, English translation Code of Canons of the Eastern
Churches: Latin-English Edition, New English Translation, prepared under the auspices of THE CANON LAW
SOCIETY OF AMERICA, Washington, CLSA, 2001 (= CCEO).

Codex wrs canomc Pu X Pontyftces Maxam wussu digestus Benedets Papae XV awctoritate promulgatus,
Typis polyglottis Vaticanus, 1917, English translation E. N. PETERS (ed.), The 7917 Pio-Benedictine Code of
Canon Law, San Francisco, Ignatius Press, 2001.

These three translations are used throughout this work.

3 “The word ‘authonty’ comes from the Latin awctortas which belongs to a family of terms
meaning ‘to cause to grow,” ‘to produce.’ A person 1 authonty should, accordingly, foster the growth of a
soctety thanks to an mvested power to mfluence or command, thought, opinion or behavior ‘Authonty’ 1s
found frequently m the texts of Vatican II, but only once in the Latin translation of the Bible, the Vulgate,
which prefers potestas = ‘power.” The New Testament Greek uses dynanzs = ‘ability,” ‘capacity,” ‘power’; and
exonsta = ‘the ability to perform an action,” ‘the power which decides.’

9
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The temporal goods owned by the universal Church, the Apostolic See, and
other public juridic persons are ecclesiastical goods (c. 1257). Ecclesiastical goods have a
special ecclesial dimension because they serve the mission of the Church. The legislator
identifies the following as the principal purposes for ecclesiastical goods in the Church:
the ordering of divine worship, the fitting support of clergy and other ministers, and the
wotks of the apostolate and charity, especially towards the needy (c. 1254, §2). These
purposes relate to the mission of the Church. The mission of the Church is fulfilled
through the munera Christi. The Church carries out these munera Christi with the aid of
temporal goods. Ecclesiastical goods are involved in the governance and administration
of dioceses, parishes, religious institutes, public associations of the faithful, and
autonomous foundations; they are needed to celebrate the sacred liturgy which is the
principal way of sanctification of the people of God (c. 834, {1); they are needed to fulfill
the prophetic office of Christ (e.g., proclamation of the word of God, establishment of
Catholic schools and universities, etc.).

The Code makes provisions for the participation of all in the mission of the

Church (cc. 211; 216; 759*% and 781; CCEO, cc. 402; and 584, §1).5 Howevet, this

“In the Church of God, ‘authornty,” 1n the basic and fullest sense of the word, belongs to the
Triune God, Father, Son, and Spint. Ths 1s dlustrated by the fact that the ultimate source of ‘growth’ 1s
said to be God alone (1Cor 3:6-7; 8:6). [...].

“When humankind is granted to participate 1n therr power, 1t 1s always with the understanding
that the source, mode/norm, and the end of such a dertved power are none other than the Truty. This
holds true even of cvil (Rom 13:1; John 19: 11; Wis 6:3) and parental (Matt 23:9; Eph 3:14-15) authonty.
In turn, ‘obedience’ 1s due, in the last resort, excluswvely to the Trune God no matter how many
mtermediaries may have been established to lead us to this point.”” In T.R. POTVIN, “Authonty m the
Church,” 1n M. GLAZIER and MK. HELLWIG (eds.), m The Modern Catholic Encyclopedia, revised and
expanded edition, Collegeville, Minnesota, The Liturgical Press, 2004, pp. 59-60 (=POTVIN, “Authonty mn
the Church”).

*This canon has no corresponding Eastern canon.
5 “The New Testament testifies to a further delegation of authonty within the Church of God,

one which often explicitly imncludes the active participation of the whole community 1 the form of election
and/or prayet.” In POTVIN, “Authority i the Church,” p. 61.
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mission is m a special way committed to the Roman Pontff, and the college of bishops
together with the Roman Pontiff, who are the subject of supreme and full power over
the universal Church (c. 336). The diocesan bishop, as a member of this college, has a
unique obligation to coordinate the various activities in his diocese to ensure that the
mission of the Church 1s fulfilled (cc. 375, 381 and 391).° Since ecclesiastical goods setve
the fulfillment of this mission, the diocesan bishop has a special duty in ensuring that
ecclesiastical goods are well adminstered (c. 392, §2).

After studying the power of the diocesan bishop, we shall proceed to examine
how this power is exercised to care for the ecclesiastical goods of public juridic persons
subject to him. Given the fact that only the goods of the universal Church and public
juridic persons are recognized as “ecclesiastical goods” m the Latin Church (c. 1257, §1),

we shall also examine the nature of public juridic persons.

6 The 2004 Durectory for the Pastoral Minestry of Bishops describes episcopal power as that which 1s
distinguished “by 1ts divine origmn and by the context of ecclesial communion and massion. It has a pastoral
goal and charactet which promotes unity m faith, m sacraments and m ecclesial discipline, and orders the
patticular Church 1 accordance wath its nature and ends. The diocesan Bishop accomplishes his mission
through exercising mn Christ’s name that power which 1s attached by law to the office conferred by the
canonical mission. In virtue of this power bishops have the sacred rnight and duty before the Lord to 1ssue
laws for the faithful, to make judgments and to regulate everything pertamning to the good order of
worship and the apostolate.” In CONGREGATION FOR BISHOPS, Directory for the Pastoral Minzstry of Bushops,
no. 64, Vatican City, Libreria editrice Vaticana, 2004, p 73 (=DPMB). For a thorough study of this
Durectory, see T. GREEN, “The 2004 Directory on the Mimustry of Bishops: Reflections on Episcopal
Governance 1 a Tune of Cusis,” 1 Studia canonica, 41 (2008), pp. 117-152 (= GREEN, “The 2004
Drtectoty on the Minustry of Bishops”); see also A.W. BUNGE, “El nuevo Directorio para el minssterio
pastoral de los obispos, Apestolorum Successores,” .n Anuareo Argentino de Derecho Candnico, 12 (2005), pp 117-
164.
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1.1 — The General Conception of Power in the Church’

Our task is to determine the scope of power of the diocesan bishop as it relates
to his care for ecclesiastical goods of public juridic persons subject to him. One model of
the Chutch that was predominant before the Second Vatican Council was that of the
Church as a perfect society.8 As a perfect society, it had its own goals and means of
fulfilling them.” F. Cappello defined a society as “a union of men for the sake of
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achieving certain and common goals using the same common means.”” J. Cuneo

7 ]. BURKE defines ecclestastical power as “that authonty to govern God’s people towards the
supernatural end for which the Church was founded.” In A Ductwonary of Canon Law, Akure, Don Bosco
Publications, 2004, p. 368 (=BURKE, A Dutionary of Canon Law) Power 1s, therefore, understood as any
authonty that 1s required to ensure that the mission of the Church 1s fulfilled.

There have been vanous understandings of power and some commentators believe that 1t 1s
difficult, 1f not impossible, to define what exactly constitutes power J Cuneo, wnting before the 1983
code, says. “What do we mean by power? Is it a function (something to be done)? Is 1t a personal capacity
to fulfill a functon? Is 1t a nght to function? Has the ontology of power ever been clanfied or does 1t
usually remain undefined in varous discusstons? It seems that vatious discussions or statements about
power take the basic defimtion for granted. At different times the patt 1s used for the whole or the whole
for the part. Canon law says that the hierarchy has the power of orders and the power of junsdiction,
Lumen gentium affirms that episcopal ordination confers functions of sanctifying, teaching, ruling Is Vatican
II saying that power comes only from ordmation for all three functions? It seems that the term power 1s
equtvocal, so that the simple evolution from the Code to Vatican II cannot be at all apparent.” In “The
Power of Junsdiction: Empowerment for Church Functioning and Mission Distinct from the Power of
Orders,” i The Jurist, 39 (1979), footnote 32, pp. 197-198 (=CUNEO, “The Power of Junsdiction”).

8 J. BEAL explains: “The Church articulated 1 the 1917 code bore the unmustakable stamp of the
Schema De Ecclesia that had been prepared for, but was not acted on by, the First Vatican Council. Thus
Schema asserted badly that ‘it 1s an article of faith that the Church of Chrnst represents a perfect soctety,” a
soctety which possesses all the means necessary to pursue 1ts end.” In “The Exercise of the Power of
Governance by Lay People: State of the Question,” 1n The Jurest, 55 (1995), p. 2 (=BEAL, “The Exercise of
the Power of Governance by Lay People”).

2 Y. CONGAR writes: “The Church was defined jundically 1n social categories as socetas perfecta, a
complete, autonomous soctety, having all the junidical attributes of such a society, m particular that of
‘potestas coactve”” In “What Belonging to the Church Has Come to Mean,” m J F HITE et al. (eds.), Reading
Cases Materials in Canon Law: A Textbook for Ministerial Students, Collegeville, Minnesota, The Liturgical Press,
1980, p. 99 (=CONGAR, “What Belonging to the Church Has Come to Mean”).

G. J. ROCHE remarks: “There have been debates about whether Book V adequately reflects the
teachings of the Second Vatican Council, especially on the 1ssue of ‘communio.’ It has been stated that
Book V 1s based motre on the notion of the Church as a ‘perfect society,” than on the ecclesiology of the
council.” In “The Poor and Temporal Goods in Book V of the Code,” 1n The Jurist, 55 (1995), p. 300 (=
ROCHE, “The Poor and Temporal Goods m Book V of the Code”) For a comprehensive overview of the
poor 1n magistenial teaching see idem, The Poor :n the Code of Canon Law and the ‘Option for the Poor” wn the
Teaching of Pope John Paul 11, Rome, Pontifical Gregorntan Umiversity, 1993.

10 F. CAPPELLO, Summa turis publices ecclesiastrer, 6% editton, Rome, Pontificta Universitas
Gregortana, 1945, p. 25; see also CUNEO, “The Power of Junsdiction,” p. 183.
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remarks that two aspects of this definition of Cappello are vital to a true understanding
of how a society functions: (1) every society has a common goal, and (2) every society
has the means to attain this goal."" The Church as a society also has a common goal and
the means to fulfill it. The goal of the Church is the salvation of everyone, and the means
to attain this goal are both spiritual and temporal. The spiritual means are the
sacraments, grace, and the power which Christ has given to the Church.”” The temporal
means are ecclesiastical goods, which are used to assist 1 achieving the mission of the
Church.”

The concept of mussion affects the structure of power by broadening its base of

exercise to include by nght a greater participation of the ecclesial membership'* n the

11 CUNEO, “The Power of Junsdiction,” p. 183

12 For a technical treatment of communzo and the mission of the Church see J. RENKEN, “Duc 1n
Altum?” Communio: Soutce and Summit of Church Law,” mn The Jurst, 63 (2003), pp. 22-69; J A
KOMONCHAK, “Canon Law m Service of Commumton,” in The Jurisz, 63 (2003), pp. 1-21, R]. KASLYN
remarks that “accountability exists as an integral element 1n the structute of the Church and 1s essential to
the office of bishops.” In “Accountability of Diocesan Bishops: A Significant Aspect of Ecclestal
Commumnion,” m The Jurst, 67 (2007), p. 109. In other words accountability 1s essential to fulfiling
properly the office of the bishop Concerning communo and financial matters 1n the diocese, see D. FRUGE,
“Diocesan Taxation of Parishes 1n the United States, Sign of Communio ox Source of Tension?” n CLS.A
Proceedings, 60 (1998), pp. 68-81.

13 See BEAL, “The Exercise of the Power of Governance by Lay People,” p 3.

4 CONGAR cautions against the use of the term “membrd’ because the term membership 1 the
Church could be musleading: “The Council mtentionally avoirded speaking of ‘membrs’ The Council
Fathers had m fact percerved that this vocabulary led to difficulttes for which no solutton could be found
In the sub-commuttee of the doctrinal Commuission, m which we participated, 1t was realized that the way
m which one spoke of the membership of Catholics 1n the Church mmplied a particular concept of the
Church. If only external elements were brought into play, one was left with a completely external, juridical
concept of the Church. Therefore, 1t was essential to mention an mtentor, spiritual element without,
however, transforming the whole notion of belonging to the Church mto something mnvistble as with
Wyclif or Huss. Hence this wording of no. 14 Lumen Gentiunr: “They are fully incorporated nto the society
of the Chutch who, possessing the spirit of Christ, accept her entire system of orgamzation.” In “What
Belonging to the Church Has Come to Mean,” p. 101 [emphasis in the origmal].

The 1983 Code also avoids the use of the term “membership.” It rather speaks of mcorporation:
c. 204, §1 says: “The Chnstian fasthful are those who, mnasmuch as they have been incorporated mn Chnst
through baptism, have been constituted as the people of God” Canon 205 establishes the external and
spiritual critenta for determuning full communion 1n the Church.
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fulfillment of the ends of the Church.” Power in the Church is always related to a
mission ot a goal. The evaluation of whether power 1s exercised positively or negatively
1s, therefore, based on its relation to the goal or end which it 1s meant to achieve. Let us

now take a cursory look at how various concepts of power evolved in the past.

1.1.1 — The Bipartite Division of Power: Otrder and Jurisdiction
Beal writes:

In order to achieve 1ts end of promoting the salvation of its members, the
Church—society requires and, by the will of Chrst, possesses two powers,
one a sacramental power which enables the Church to communicate to
each of its members the saving grace of God  persona Chrustr and the
other a social power which enables the Church to gude and if necessary
to coerce 1ts members along the ways of salvation. These two powers are
equally rooted 1 the will of Christ for his Church.16

These two powers are related to each other since they both have a common goal,
namely, the salvation of souls. A.E. Bawyn recently authored a comprehensive study on
the power of the diocesan bishop.'” In this work, he discusses the historical development
of the notion of power in the Church. Ecclesiastical power, he argues, has always been
concetved as having its origin i Chrst: “Being thus founded 1n the hife of the one who
mstituted the Church, this power can stress its spititual roots from which has grown a

soclety comparable to other societies [...]. But since she also wished to differentiate

15 See CUNEO, “The Power of Jurisdiction,” p. 184.
16 See BEAL, “The Exerase of the Power of Governance by Lay People,” p. 3.
17 See A E. BAWYN, Drscoverzng the Admnistratrve Power Belonging to the Diocesan Bishop: The Use and

Implcation of Power and Governing in Book II and Book I of the 1983 Code of Canon Law, JCD thests, Leuven,
Kathoheke Universitett, 2000 (=BAWYN, Duscoversng the Administrative Power Belonging to the Diocesan Bishop).
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hetself from nation states, the Church called her power sacred, because ‘it goes back to
Christ.”"®

A few theologians and canonists hold the theory that sacra potestas is the
foundation for all power within the Church. K. Mérsdorf, who was one such proponent,
argues that sacra potestas is “the power which Jesus Christ has given the Church to
exercise 1n his name, in the discharge of ministries he has established in his Church in
such a way that they have to be carried out by special authorities [...].”"" Thus, according
to Métsdorf, all power within the Church derives from sacra potestas.™ He says that
although this power relates to the diocesan bishops, it is nonetheless too narrow to
accommodate contemporary ecclesiology which recognizes a wider participation in

church power than only that of the ordained.”

18 Thid, p. 11; J.I. ARRIETA says: “The Second Vatican Council expressed the mystery of the
Church as ‘De populo Der’ and the 1983 code adopted this terminology 1 Book II “The People of God’
The relevance of the term ‘people’ to ecclesial soctety refers to a consideration of the Church as a union of
those who belong to a common lineage who have assumed by baptism the mission of Chust. [ ] The
bonds that unite the members and bind them to Chnst are the fruits of grace and of participation 1 the
redemption of Chnst. The juridical dimenston of these bonds constitutes radical positions of freedom,
submission and autonomy i those who form patt of the people of God ” In Governance Structures Wathin the
Cathole Church, Chicago, Midwest Theological Forum, 2000, p. 1.

19 K. MORSDORF, “Ecclestastical Authority,” m K. RAHNER et al. (eds.), Sacramentum Mundz, vol
2, London, Burns and Oates, 1968, p. 133 (=MORSDORF, “Ecclesiastical Authonty”).

2 For detadled study of “sacred power” as the soutce of all power in the Church see K.
MORSDOREF, “Munus regendt et potestas unsdictionts,” in Acta Conventus Internatonaks Canonstarnm Romae
diebus 20-25 mar 1968 celebratr, Vatican City, Typis Polyglottis Vaticanss, 1970, pp. 206-211 (=MORSDORF,
“Munus regend1 et potestas wnsdictions”).

21 BAWYN argues that the tetm sacra potestas 1s not used by the 1983 Code because 1ts use would
limit the cooperation or participation of the lay farthful in this power. In Dzscoversng the Admunistrative Power
Belongeng to the Diocesan Beshop, p. 13.

However, BEAL treats this matter shghtly differently when he explamns that “the Council placed
spectal emphasts on the ‘secular’ character of lay people and on their responsibility ‘to work for the
sanctification of the wotld as 1t were from nside, like leaven’ (LG 31) and ‘to make the Church present
and active 1n those places and circumstances where only through them can 1t become salt of the earth’ (LG
33) Thus secular character of the lay apostolate was zutended to be a typological descraption rather than an ontolggical
definstion. Thus, the council did not foreclose the possibility of an active role of lay people 1n the Church’s
internal misston.” In “The Exercise of the Power of Governance by Lay People,” p 15 [emphasis added].
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The traditional teaching on the power of order has been that it comes from the
laying on of hands in ordination. J. Ferrante explains: “Churist the Lord, the founder of
the Church, willed these two things: a) to confer on the Apostles and their successors
full and supreme authority over those things which pertain to the supernatural order; b)
to confer on them a power wholly independent from civil authority.”” J.M. Huels says
that “[t]raditionally, the power of order is divided into the power of order of divine law
and the power of order of the ecclesiastical law. Very few powers of order are of the
divine law. They are the power to celebrate the sacraments of confirmation, the
Eucharist, penance, possibly anointing of the sick (a disputed question), and holy orders.
All other powers of order are powers of the ecclesiastical law.”” The power of order was
undetstood to be handed on through the laying on of hands at ordination. Ordination
was, thetefore, conceived as the only source of power in the Church, and this power was
understood as any faculty that was required for governing the Church.**

As time went on, the Church struggled to deal with the question of what
happens to those who had received this power but had later abandoned the faith. Do
such persons lose this power? Can a distinction be made between an enduring power and
one which is effective only duting the fulfillment of an office? This problem led some to

argue in favor of a general distinction between a power originating in sacred ordination®

22§, FERRANTE, Summa iurts constitutionals Ecclestae, Rome, Offictum Libr Catholici, 1964, pp. 118-
119; see also BEAL, “The Exercise of the Power of Governance by Lay People,” p. 3.

2 I.M. HUELS, Empowerment for Ministry: A Complete Manual on Diocesan Faculties for Preests, Deacons
and Lay Minsters, New York/Mahwah, Paulist Press, 2003, p. 23 (=HUELS, Empowerment for Minzstry).

2 See E. LABANDEIRA, Tratado de derecho administrative candonico, 2°3 editton, Pamplona, EUNSA,
1993, p. 68 (= LABANDEIRA, Tratady).

25 BEAL notes: “The power of order was communicated directly and immediately by Chrst
through sacred ordmation. In virtue of this power, the ordained became a merely instrumental cause of the
communication of divine grace ex gperato to the faithful especially through the sacraments.” In “The
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and a power originating 1n a canonical mission.” These debates produced two theological
views of ordination and power,27 namely, relative and absolute ordination. “The relative
ordination is understood as an ordination which is accompanied by a simultaneous
conferral of an office for the exercise of ecclesiastical power.”” The absolute ordination
was otdination without the conferral of an office and this was favored by those who held
the view that there were two distinct species of power.

K. Morsdorf notes that the Counci of Chalcedon i 451 abolished absolute
ordinations, but with the transfer of bishops the issue of absolute ordination was
revived.” The practice of benefices also kept the issue of absolute ordination alive.
Benefices became the custom in most places. Attached to specific offices were parcels of
land by which clerics recerved sustenance.”’ Morsdorf further remarks that, although the
Third Lateran Counci (1179) warned that bishops should not ordamn without a specific

title to a benefice, “the Council nonetheless legitimized the practice of separating

Exercise of the Power of Governance by Lay People,” p. 4, see also G MICHIELS, De potestate ordinaria et
delegata: Commenatarius Trtnly V" Labre II Coduers Tnres Canonser, Panis, Desclée, 1964, p 37.

26 See BAWYN, Discovering the Adwmnistrative Power Belonging to the Diocesan Brshop, p. 14. BEAL
explams: “Only the Roman Pontiff recetved the power of junsdiction immediately from Chrst on his
acceptance of a legitimate election. All others received thus power through the mediation of a canonical
mussion from competent ecclestastical authonty.” In “The Exercise of the Power of Governance by Lay
People,” p 4

27 BAWYN notes that “the school of thought that holds that one sacred power exists m the
Church 1s represented by K. Morsdorf, W. Aymans, P. Kramer, K. Ludicke, J. Neumann, O. Sater, H.
Socha, K. Walf, M. Schmaus, K. Rahner, W Bertrams, G. Philips and J. Ratzinger. The second school of
thought, which holds that there are two powers that exist separately, 1s represented by J Beyer, ]. Cuneo,
G. Ghurlanda, A Gutiérrez, A. Stickler, ] Hervada, P. Lombardia, P. Gismondt.” In Duscovering the
Admnstrative Power Belonging to the Diocesan Bishop, p. 15. For a detailed treatment of this matter see M.
WILENS, Theology and Canon Law: The Theorses of Klans Morsdorf and Eugento Corecco, JCD thests, Ottawa, Saint
Paul Unwversity, 1992, espectally pp 61-73; 117-118 (=WIJLENS, Theology and Canon Law).

28 BAWYN, Drscovering the Admunistrative Power Belonging to the Diocesan Brshop, p 15.
2 See K. MORSDOREF, “De sacra potestate,” mn _Apolhnares, 40 (1967), pp. 49-51.

30 See 1bad.
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ordination from office by insisting that bishops provide for such clerics until such time
as they can support themselves or be assigned to a benefice.””' However, it became
possible for a bishop to lose his see, in which case he could still validly exercise his order
even without an office or jurisdiction. The unity of power, as was taught in earlier times,
was then understood differently.”” Power had come to be conceived as both powet of
otder (which comes with ordination) and power of jurisdiction (which comes with an
office).”

This distinction between the power of order and the power of jurisdiction led to
the teaching on the distinction of the possession of orders themselves from the exercise
of the order.” It was taught that the power of order could not be lost but the power of

jurisdiction could be lost because it is rooted in canonical mission.”> The mode of

31 Ibid; see also E LABANDEIRA, Tratado, pp. 69-70.

The Fathers of the Third Lateran Council decreed: “If a bishop ordains someone as deacon or
priest without a definite title from which he may draw the necessities of life, let the bishop provide him
with what he needs until he shall assign him the suitable wages of clerical service 1n some church, unless 1t
happens that the person ordamed 1s 1n such a position that he can find the support of life from his own or
family imnhentance ” In “The Thitd Lateran Council,” canon 5, March 1179, in N.P. TANNER, Decrees of the
Ecumencal Councils, vol. 1, Washington, Sheed & Ward, and Georgetown Unuversity Press, 1990, p. 214
(= TANNER, Decrees of the Ecumentcal Connctls).

32 See M. WIJLENS, “The Power of Governance [cc. 129-144],” in CLSA Comm?2, p. 184.
33 See 1bid.
3 See BAWYN, Drscovering the Admmistrative Power Belonging to the Diocesan Buishop, p. 16.

35 See tbid; see also K. MORSDORF, “Abgrenzung und Zusammensptel von Wethegewalt und
Hirtengewailt,” 1 Dze Kerche tn der Welt, 4 (1951), p. 19; see also M. WIJLENS, Theology and Canon Law, pp.
49-50.

M SCHMAUS wrote “The Donatists in North Africa had so lofty a conception of the sanctity of
the Church that they declated that only holy men could be the minusters of the Church’s holy power. The
sitnnet, by his sm, lost all hus spintual power; he could not administer the sacraments, celebrate the
Eucharst, or forgtve sins. Augustine played a decistve role 1n this debate Although he did not himself find
a sattsfying solution, he did prepate the way for one by hus teaching about the spintual character, the mark
of consecration which remained even with the heretical bishops. This according to Augustine 1s not
posstble to lose. It represents in some way a likeness to Christ, who 1s the reason why such a bishop can
admunister the sacraments. It was through pamful experience that the distinction was learned between the
power of orders, which cannot be lost, and the power of junsdiction, which can be.” In Dogma 4: The
Church sts Ongin and Structare, ttanslated by M. LEDERER, Kansas City/London, Sheed and Ward, 1976, p.
146.
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transmission of these two distinct powers was also a source of great debate.” E.
Labandeira comments that the Council of Trent and the First Vatican Council both
agreed that there were two distinct powers: the power of order and the power of

jurisdiction.3 !

1.1.2 — The Tripartite Division: Orders, Jurisdiction and Magisterium

Some protestant theologians influenced the further division of power mnto order,
jutisdiction, and magisterium. Beal writes: “In the eighteenth century, some Catholic
theologians, influenced by Calvin through the mediation of Lutheran theologians,
adopted a tripartite division of ecclesial power. This tripartition paralleled Christ’s three—
fold office as priest, prophet and king with the Church’s mission to sanctify, teach and
govern.””® This division of power was not readily accepted by all theologians and
canonists. Beal explains: “While this tripartite distinction of powers had some following
among theologians and was occasionally mentioned in magistetial documents, it was not
warmly received by canonists. When they adverted to this tripartite paradigm, canonists
generally assimilated the office of sanctifying to the power of orders and the offices of

teaching and governing to the power of jurisdiction.”” Beal further remarks: “Attempts

36 MORSDORF notes: “It was not eptscopal consecratton but the bestowal of episcopal office
which made a bishop [...] the onginal sense of the disinction made 1t imposstble to discern the Church’s
nature as a whole, and above all opened a gulf 11 men’s minds between the Church as a religious society
and the Church as a jundical soctety.” In “Ecclestastical Authonty,” p. 134; see also V. WALSH, “The
Theological and Jundical Role of the Bishop: Eatly Twentieth Century and Contemporary Views,” 1
Apollnaris, 41 (1971), pp. 47-50 (=WALSH, “The Theologtcal and Junidical Role of the Bishop”).

37 See LABANDEIRA, Tratado, p. 80.
38 BEAL, “The Exercise of the Power of Governance by Lay People,” p. 6.
3 Ibid.; WIJLENS writes: “Canonists and theologians attempted to relate the notion of the three

offices to the onginal two powers. They assigned each office a power of its own: potestas docends, potestas
sanctificands, and potestas regendz. [...] 1t became the practice to define the three powers by their tasks [...]
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were made to mtroduce thus tripartite division of the Church’s power mnto canon law and
to correlate it with the tradittonal doctrine of two powers i the nineteenth century by F
Walter and G. Philips.”® From this notion of munera came the doctrine of the threefold
power (potestas). Given the fact that the bipartite distinction was still 1n place during the
eighteenth century, “scholars had to find a power under which to place the task of

magisterium.”*2

1.1.3 — The Nature of Power of the Residential Bishop in the 1917 Code of Canon
Law

The 1917 Code declared that there 1s a divinely mstituted distinction m the
Church between clerics and laity among Chnst’s faithful. Canon 107 stated: “By divine
mstitution there are m the Church clres distinct from Jasty, although not all clerics
[possess orders that] are of divine mstitution; either of them can be re4grons.” This canon
stipulated that the “Chutch 1s by divine institutton a heerarchical society. Hence the
distinction between clerics, who participate 1 the powers of order and jurisdiction, and
the laity, who do not, 1s of divine ongin; but not all orders of clerics are of divine

mstitution.” First tonsure, though not an order m 1tself, was nonetheless regarded as

which, without quite obliterating 1t, more and more obscured the distinction drawn on another basts
between potestas ordines and potestas wrisductiones” In Theology and Canon Law, p 52

40 BEAL, “The Exercise of the Power of Governance by Lay People,” p 6, see also WIJLENS,
Theology and Canon Law, p 52, WALSH, “The Theological and Jundical Role of the Bishop,” pp 47-50,
BAWYN, Duscoversng the Adminestrative Power Belonging to the Drocesan Beshop, p 18

1 See BAWYN, Discovering the Admunistrative Power Belonging to the Diocesan Bishop, p 18

2Ibd,p 20

BT L BOUSCAREN, et al , Canon Law. A Text and Commentary, 4® revised editton, Milwaukee, W
Bruce Publishing Co, 1963, p 93 (=BOUSCAREN, Canon Law A Text and Commentary) For a recent

treatment of cleric-lay distinction see D M SHAKAL, “The Canonical Status of Members of Institutes of
Consecrated Life,” i Studia canonica, 43 (2009), pp 297-330
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the entrance to the clerical state. “First Tonsure is not an order but a preparation for
otders. It is, however, recognized as the entrance into the clerical state (c. 108, §1); and 1s
classed with orders, the rite by which it is conferred being called ordination (c. 950). Like
the ordets, it is never repeated.”44

Canon 109 stated:

Those who are taken into the ecclesiastical hierarchy are not bound
thereto by the consent or call of the people or secular power, but are
constituted 1n the grades of the power of orders by sacred ordination; mto
the supreme pontificate, by divine law itself upon the completion of the
conditions of legiimate election and acceptance; m the remanding grades
of junisdiction, by canoncal mission.

The canon refuted the erroneous teaching of the time that postulated that power comes
from the popular will of the people.” The source of power was ordination and canonical
mission. Canon 948 said ordination was instituted by Christ to distinguish clerics from
laity for the purpose of governance of the faithful and the ministry of divine worship.
“QOtdination is a sacred rite which confers the power of order. It is certainly a sacrament
mn the case of Bishops, priests, and deacons. Almost certainly it 1s not a sacrament, but a
2546

sacramental, in munor orders, and most probably also m the ordination of subdeacons.

The power of jurisdiction comes from canonical mission.”” Canon 147, §2 defined

+Ibid, p. 95 [emphasts 1 the onginall.

# See 1bid., p. 96. “This canon, the first clause of which 1s taken from the dogmatic canons of the
Council of Trent, 1s directed against certamn mnovations which cropped out throughout the history of the
Church, but were mtroduced especially by the so-called reformers of the sixteenth century. The ‘consent of
the people’ was the favournte cry of Arnold of Brescia and his followers, in the twelfth century. It was
tepeated by Wichf and Huss, Calvin and Zwingl® Agamst these the Councd of Trent declared it as an
article of faith that the people have no voice 1n the choice of munusters.” In C A BACHOFEN, A Commentary
on the New Code of Canon Law, vol. 2, Samt Lows, Herder Book Co., 1936, p 47 (=BACHOFEN, A
Commentary on the New Code of Canon Law).

46 Thad.

# For an example of this, see the apostolic constitution of JOHN PAUL II Sapeentia christiana,
where he uses the expression “canomical mussion” (musszo canonica), m this way “Those who teach
disciplines concerning faith or morals must recetve, after making thetr profession of faith, a canonical
musston from the chancellor or his delegate, for they do not teach on their own authornty but by virtue of
the misston they have recerved from the church.” In apostolic constitution on Norms for Ecclestastical
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canonical provision but not canonical mission: “Under the name canonical provision comes

a grant of ecclesiastical office made by the competent ecclesiastical authornty according
to the norms of the sacred canons.”™ Canon 118 stipulated: “Only clerics can obtamn

powers, whether of orders or of ecclesiastical jurisdiction, and benefices or ecclesiastical
pensions.” It was considered the right of clerics only to obtamn power of jurisdiction by
virtue of their ordination. Augustine pointed out that “[t]his is a strict 7ght, not a mere
privilege; a right reserved to the clergy because the divine organization of the Church
enjoys the peculiarity that ecclesiastical power is granted only to those chosen by Christ.
Hence whatever pertains to the hierarchical power, order, and jumsdiction can be
3549

conveyed only to such as belong to the hierarchy.

One commentator on the 1917 Code explamed jurisdiction as

the power to govern the faithful for the supernatural end for which the
Church was established by Chnist This power s m the Church by drwzne
wnstetuteon, because Christ with divine authority placed 1t there (cf. c. 108).
Its chuef classifications are: (1) jurisdiction 1n the external and mternal fora
(c. 196); (2) ordmary jurisdiction and delegated junsdicton (¢ 197);
judicial and voluntary jurisdiction {(c. 201) 3

Ecclesiastical junisdiction of the residential bishop was “the public power of ruling

baptized persons toward holiness and supernatural happiness. This power 1s granted to

Untversittes and Faculties Saprentia christrana, 29 Apnl 1979, no 27, 1n AAS, 71 (1979), p. 483; Englsh
translation 1n Orngzs, vol. 9, no. 3 (1979), p. 39.

8 BACHOFEN wrote® “mussio canonzed’ 1s necessary for all who are mferior to the Pope For as the
Lord sent his Apostles, so m turn they sent others to exercise their spitual power with authonty, and
without such credentials no one has authonity 1n Church. Formerly (up to the twelfth century) the mzsso
canonca was believed to be included in ordination, but now that absolute ordination 1s possible, a distinct
missio canonzca, by which junsdiction 1s conferred, 1s always required.” In .4 Commentary on the New Code of
Canon Law, p. 48.

9 Thyd., p. 57

30 Thud.
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someone by Christ or by the Church through injunction or through canonical mission.””!

The “public” nature of this power was understood as used in the primary Latin sense of
“belonging or pertaining to the state or to the commonwealth or the people.”52 Thus, the
power of jurisdiction in the 1917 Code was understood as a “kind of power or authority
which is public and truly and uniquely of the Church: the power of ecclesial

: 53
communion.”

Canon 329 stated: “§1. Bishops are successors of the Apostles and by divine

mnstitution are placed over specific churches that they govern with ordinary power under
the authority of the Roman Pontiff. §2. The Roman Pontff freely appoints them.”
Residential bishops had the right and duty to govern the dioceses entrusted to them with
otrdinary power of jurisdiction. One commentator on the 1917 Code taught that the
bishop’s power is different from that of the priest because the former has the fullness of
power of the priesthood and the power of jurisdiction in the external forum.> There was
doubt the junisdictional power of the residential bishop was subject to and dependent

upon the jurisdictional power of the Supreme Pontiff.”

31 F. WERNZ-P. VIDAL, Ius canoncum, II: De Persones, 319 edition, Rome, Universitatis Gregonanae,
1943, pp. 58-59.

52 CUNEO, “The Power of Junisdiction,” p. 188.
53 Ibud., p. 189.
54 See 1bid., p. 341.

% “However, the power of the buhops, though subject to and dependent upon, this supreme
jurisdiction of the Pope, 1s really ordinary, 1e., given by virtue of the episcopal office, radically or
aptitudimaliter by consecration, fully and expeditely [expeditiously] by confirmation or promotion. Whether
this jurisdiction 1s given to the bishop immediately by the Pope or by God Himself through the medum of
his Vicar on earth, 1s a question which may agitate a speculatively inclined theologian, but does not excite
the canonist. The more common opinion 1s the one mentioned first because 1t 1s certamn that no bishop 1s
constituted without the consent and confirmation of the Holy See; and hence we may say that all
junisdictions m the Church come immediately from the Pope.” In ibid.,, pp. 45-46 [emphasis 1 the

ongmal].
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The power of the residential bishop with regard to ecclesiastical goods derived
from jurisdictional power. T. Comyns wrote: “The right to administer church property is
derived from the power of jurisdiction.” Canon 335 of the 1917 Code stated that
residential bishops “have the right and duty to govern the diocese both in temporal and
spititual matters, with legislative, judicial and coercive power, to be exercised according
to the law.” The 1917 Code also stipulated that a residential bishop possessed
jurisdictional power over the people entrusted to him through a canonical mission given
to him (cc. 197; 334, §1). This meant that, without a canonical mission, even a validly
ordamed bishop had no office with jurisdictional power. If a bishop had no office he
could not admmister the ecclesiastical goods of the diocese since the administration of

ecclestastical goods relates to the power of one’s office.”” Furthermore, since a canonical

On the other hand, the First Vatican Council was very clear m defining the power of the Pontiff
over the universal Church: “Wherefore we teach and declare that, by divine ordinance, the Roman church
possesses a pre-eminence of ordinary power over every other church, and that this junisdictional power of
the Roman pontiff 1s both episcopal and immediate Both cletgy and faithful, of whatever nte and dignty,
both singly and collectively, are bound to submut to this power by the duty of hierarchical subordmnation
and true obedience, and this not only 1 matters concerning faith and morals, but also mn those which
regard the discipline and government of the church throughout the world. In this way, by umty with the
Roman pontiff in communion and i profession of the same faith, the church of Chrst becomes one flock
under one supreme shepherd. This 1s the teaching of the catholic truth, and no one can depart from 1t
without endangening hus farth and salvation.

“This power of the supreme pontiff by no means detracts from that ordinary and immediate
power of episcopal junisdiction, by which bishops, who have succeeded to the place of the apostles by
appointment of the holy Spinit, tend and govern mdividually the particular flocks which have been assigned
to them. On the contrary, thas power of theirs 1s asserted, supported and defended by the supreme and
unversal pastor.” In “Session 4, Chapter 3: On the Power and Character of the Primacy of the Roman
Ponuff,” 18 July 1870, 1n TANNER, Decrees of the Ecumentcal Counals, vol. 11, pp. 813-814

5 T. COMYNS, Admmstration of Church Property, Canon Law Studies, no. 147, Washington, The
Catholic Unutversity of America, 1942, p 65 (=COMYNS, Admunistration of Church Property); see T. VOWELL,
The Acts of Financial Administration by Diocesan Bishops according to the Norm of Canon 1277, JCD thests, Ottawa,
Samt Paul University, 1991, p. 14 (=VOWELL, The Acts of Financial Admnistration by Diocesan Beshops).

57 Dufferent authors have noted that opinions were divided among scholats as to whether
jurisdictional power comes from episcopal ordmation or through the office given to the bishop. For a
comprehensive study of this topic see G. RYAN, Prucples of Episcopal Jurisdution, Canon Law Studies, no.
120, Washington, The Catholic University of America, 1939; R J. BOWERS, Epzscopal Power of Governance 1n
the Drocesan Church: From the 1917 Code of Canon Law to the Present, Canon Law Studses, no. 535, Washington,
The Catholic Umversity of Amenca, 1990. Puus XII explamed that the power of junisdiction does not
come from ordmation- “If a lay person was elected Pope, [.. ] the power to teach and govern, as well as
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mission was given by the pope to the bishop it was also understood that jurisdictional
power was likewise given by the pope to the bishop, (and, therefore, the source of
jutisdictional power, even though divine, had a mode of transmission which was not
divine).”® The consequence of this notion was reflected in canon 81 which stated that
“ordinaries below the Pontiff cannot dispense from general laws of the Church, even in
a specific case, unless this power has be explicitly or implicitly granted to them, or
recourse to the Holy See is difficult or there 1s a grave danger or harm in delay.”

The notion that the power of jurisdiction was distinct from the power of order,
and the rule that only clericscould exercise the power of jurisdiction, continued to raise
significant questions. Some of the questions asked were: Is the power of order necessary
for the exercise of the power of jurisdiction? Can one who has not been ordained
exercise the power of jurisdiction? What happens to one who was ordained and is no
longer in union with the Church? Does he still exetcise the power of jurisdiction because
he has the power of order? The Second Vatican Council attempted to answer these

questions in its treatment of the #ia munera.

the chanism of mfallibiity, would be accorded to him from the moment of his acceptance, even before hus
ordmnation.” In “Allocutio ns qui mterfuerunt Conventw alternn catholicorum ex umverso orbe, pro
Laicorum Apostolatu,” 4 October 1957, 1n . AAS, 49 (1957), p. 924; see also BEAL, “The Exercise of the
Power of Governance by Lay People,” p. 8.

58 For a detailed theological study of the relationship between the power of the pope and the
diocesan bishop, see P. DELETTER, “Primacy and Episcopacy: Doctrinal and Practical Implications,” n
The Thomst, 27 (1963), pp. 222-235.

% BEAL wrtes: “Thus, the class of those to whom the power of junsdiction could be lawfully
conceded included many who had not received sacramental ordmation and some who did not share even
ecclestastical power of orders. As a tesult, the link between the power of junsdiction and sacramental
ordination was somewhat looser 1n the 1917 code than might appear at first glance.” In “The Exercise of
the Power of Governance by Lay People,” p. 8.
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1.1.4 — The Nature of the Power of the Diocesan Bishop according to the Second
Vatican Council

The First Vatican Council dealt largely with the power of the Roman Pontiff, but
the relationship of this power to that of the diocesan bishop was not treated in detail.
Consequently, scholars started treating the diocesan bishops as delegates of the Roman
Pontiff; they wete sometimes considered vicars of the Roman Pontff, who had full
jutisdiction over the universal Church. The power to grant dispensations from universal
laws had to be delegated by the Holy See to the bishops (c. 81). The Fathers of the
Second Vatican Council in their treatment of the power of bishops clearly defined the

source of episcopal power:

The holy synod teaches, moreover, that the fullness of the sacrament of
Otrders 1s conferred by episcopal consecration, and both 1n the liturgical
tradition of the church and 1n the language of the Fathers of the church 1t
1s called the high priesthood, the summit of the sacred muntstry Eptscopal
consecration confers, together with the office of sanctifying, the offices
also of teaching and ruling, which, however, of therr nature can be
exercised only 1 hierarchical communion with the head and members of
the college In fact, from traditton, which 1s expressed especially m the
liturgical ntes and 1n the customs of both the Fastern and Western
Church, it 1s abundantly clear that by the imposition of hands and through
the wotds of the consecration, the grace of the Holy Spurt 1s given, and a
sacred character 1s impressed 1n such wise that bishops, mn a resplendent
and visible manner, take the place of Chnst himself, teacher, shepherd
and priest, and act as his representatives (z# ezus persona). It 1s the night of
bishops to admut newly elected members into episcopal body by means of
the sacrament of Orders

The Council went on to explain the nature of this power, and declared that
bishops were not vicars or legates of the Roman Pontiff; instead, they are proper pastors

of their flock with all the power necessary to shepherd it flock:

The bishops, as vicars and legates of Christ, govern the
particular Churches assigned to them by their counsels, exhortations and
example, but over and above that also by the authonty and sacred power
which 1ndeed they exercise exclusively for the spiritual development of
their flock 1n truth and holiness, keeping 1n mind that he who 1s greater
should become as the lesser, and he who 1s the leader as the servant (cf.
Lk 22:26-27). This power, which they exercise personally in the name of

% J.G, no. 21, English translation n FLANNERY1, pp. 373-374.
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Chnst, 1s proper, ordmary and immedrate, although 1ts exercise 1s
ultimately controlled by the supreme authonty of the Church and can be
confined within certain limits should the usefulness of the Church and the
fasthful require that. [...].

The pastoral charge, that 1s, the permanent and daily care of their
sheep, 1s entrusted to them fully, nor are they to be regarded as vicars of
the Roman Pontiff, for they exercise the power which they possess in
thetr own nght and are called in the truest sense of the term prelates of
the people whom they govern ¢!

The decree on the Pastoral Office of Bishops in the Church further elaborated on how

diocesan bishops are to exercise this power freely:

(a) Bishops, as the successors of the apostles, enjoy as a nght mn
the dioceses assigned to them all ordinary, spectal and immediate power
which 1s necessary for the exercise of their pastoral office, but always
without prejudice to the power which the Roman Pontiff possesses, by
virtue of his office, of reserving certamn matters to himself or to some
other authority

(b) Individual diocesan bishops have the power to dispense from
the general law of the Church i particular cases those faithful over whom
they normally exercise authomty. It must, however, be to thewr spirtual
benefit and may not cover a matter which has been specially reserved by
the supreme authornty of the Church.5?

From the teachings of the Second Vatican Council it is clear that the power of the
diocesan bishop 1s “ordinary” (related to the office), “proper” (exercised in his own
name, not vicariously in the name of another), and “immediate” (directed toward all in
the diocese without the mediation of another).” The diocesan bishop 1s no longer
considered a delegate or vicar of the Roman Pontiff, but the Vicar of Christ in his own
diocese.

The Second Vatican Council avoided using the term “power” (potestas) as much

as possible; rather, it used the word munus which can mean an office, task, or duty.* The

01 .G, no. 27, English translation mn FLANNERY1, pp. 382-383
62 CD, no. 8, English translation 1n FLANNERY1, p 567.

63 See J.A. RENKEN, “Particular Churches and Their Groupings [cc. 368-572],” mn CLSA
Comm2) 1n CLSA Comm2, p. 519

6 BURKE, A Ductzonary of Canon Law, p. 322
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diocesan bishop receives the munera of sanctifying, teaching, and governing through the
sacrament of episcopal ordination. Furthermore, the council clearly taught that Christ
established a variety of offices in the Church which amm at the good of the whole
Church. The holders of these offices are invested with sacred power: “The holders of
office, who ate invested with a sacred power, are, in fact, dedicated to promoting the
mterests of their brethren, so that all who belong to the people of God [...] may,
through their free and well ordered efforts towards a common goal, attain to salvation.”®

K. Rahner, writing on the nature of ministries in relation to the exercise of
power in article 18 of Lumen gentium, says: “The ‘munistries’ spoken of here are those
which stem from a ‘sacred power’ (sacra potestas), as already stated i Article 10, in
contrast to the charisms (Article 12). No formal explanation of a ‘sacred power’ is given
in terms of the theological law or constitution of the Church.”® The Fathers of the
Council recognized one sacred power, and this one power is exercised by the diocesan

bishop in order to carry out the mission of the Church; in other words, the sacred power

of the diocesan bishop 1s for the service of mission. Rahner further explains:

In keeping with the relatively recent doctrine of the three offices of Christ
(and of the Church), and the classical distinction between potestas ordines
and jurssdictionss (the power conferred by Orders and the power conferred
by junsdiction), the text makes 1ts description of the episcopal office a

6 LG, no. 18, English translatton m FLANNERY1, p. 369. The holders of offices are not limited to
the clergy. There are numerous ecclestastical offices that are open to lay people (chancellor, judge, diocesan
finance officer, superior of non-clerical rehgious wnstitutes, etc.; see cc. 145; 494; and 617). However,
sacred power 1s exercised by those who hold offices rooted in the divine law. They are, therefore, hmited
to divine law offices (cc. 331; 336; 381, §1). HUELS notes that the way this divine law power 1s concretized
1s determmed by canon law: “Chrst did not establish vicars general, judicial vicars, the dicastenes of the
Roman Cuna, nor did he lay down rules for the delegation of power.” In “The Power of Governance and
Its Exercise by Lay Persons: A Jundical Approach,” i Studia canonica, 35 (2001), p. 64 (=“The Power of
Governance and Its Exercise by Lay Persons™).

¢ K. RAHNER, “The Hierarchical Structure of the Church, with Special Reference to the
Episcopate; Articles 18-27,” in H. VORGRIMLER (gen. ed.), Commentary on the Documents of Vatwan II, vol. 1,
New Yotk, Herder and Herder Publisher, 1966, p. 188 (=RAHNER, “The Hierarchical Structure of the
Church”).
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presentation of the three offices, but avoids speaking of three powers
This distinction between office (munus) and power (potestas) 1s not further
elaborated It 1s simply stated that the ministries (wnistera, munera ot
offices) are based on a “sacred power,” and this power, which 1s
ultimately one, 1s not differenttated into its mntrmsic components. The
relationship of the two distinguishable elements of the sacred power (the
power of Otrders and the power of junsdiction) to the three offices
(munera) 1s not given any further clanfication. Stress 1s laid on the fact that
thus munistry 1s a setvice (servetinm).5

Lumen gentium did not clearly resolve the issue of whether the power of
jutisdiction requites the power of order for its exercise. Beal points out that it also fails
to make a distinction between the power of order and the power of jurisdiction.”® The
Fathers of the Council rather propose one sacra potestas which is needed to fulfill the
mission of the Church. The Second Vatican Council, therefore, adopted three munera
mnstead of three pofestates. This made 1t possible to restore the doctrine of one power in
the Church, because 1t puts the two traditional powers (orders and jurisdiction), on a
plane different from the three munera. Ecclesiastical power is proposed as “one power”
with three distinct functions or tasks.”

The explanatory note that followed Lumen gentium nuances the way the terms

potestas and munus of the bishop should be understood in the Church. The preliminary

& Ibd , pp 188-189

6 BEAL notes the number of times the word “jurisdiction” occurred 1n the documents of the
Second Vatican Council' “the term ‘unsdiction,” which pervaded both canonical and theological hiterature
during the pertod leading up to the Second Vatican Council, was found mfrequently in the documents of
the council ttself. ‘Iurisdictio’ appeared only nine times m the conciliar documents: SC 130; LG 23, 45, NEP
2; OE 4, 7; and CD 35 (three times).” In “The Exercise of the Power of Governance by Lay People,” p
10; see also X. OCHOA, Index verborum cum documentss Conctln Vatwam II, Rome, Commentarium pro
Religrosts, 1967, p. 274.

©@ See P. KRAMER, Duenst und Vollmacht in der Korche: Eine rechtstheologische Untersuchung gur Sacra
Potestas-Lebre des I1. Vatikansichen Konzzls, Trierer Theologische Studien, no. 28, Tner, Paulinus, 1973, pp.
34-48.

MORSDOREF treats thus differently when he wntes: “It 1s not adequate because the tasks transcend
each other and each one 1s efficactous mn the other. It 15 not complete because not everything can be
expressed through the medium of the distinction of the three tasks which constitute the one task of Christ
and the Church.” In “Munus regend: et potestas junsdictiomus,” p. 203.
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explanatory note was published as an appendix to the official Latin version of the

Constitution on the Church; 1t reads, in part, as follows:

A man becomes a member of the college through episcopal
consecration and hierarchical communion with the head of the college
and 1ts members (cf. att. 22, end of par 1)

It 1s the unmustakable teaching of tradition, mncluding liturgical
traditon, that an ontologeal share m the sacred functions 1s given by
consecration. The word function 15 deliberately used in preference to powers
which can have the sense of power ordered 1o action. A canontcal or jundical
determination through hierarchical authonty 1s requured for such power
ordered to action. A determination of this kind can come about through
appointment to a particular office or the assignment of subjects, and 1s
conferred according to norms approved by the supreme authonty. [...].

The ontologico-sacramental function, which must be
distinguished from the jundico-canonical aspect, camnot be discharged
without hierarchical communion. It was decided in the commission not to
enter mto questtons of /Jeety and vakdity, which are to be left to
theologians, particulatly i regard to power exercised de facto among
separated Eastern Chnstians, about which there are divergent opinions 7

This explanation emphasizes the fact that, by its nature, episcopal power requires
communion with the head of the college and the other members of the college.
Episcopal ordination alone does not grant the power to govern (power ordered to
action); it grants functions (munera). The power of the bishop to act 1s granted through

the free conferral of an office or by confirmation made by the Roman Pontiff.

1.2 — The Nature of Power of the Diocesan Bishop in the 1983 Code of Canon
Law

The guiding prnciples for the revision of the Code of Canon Law were
developed by the meeting of the General Synod of Bishops held from 30 September to 4
October 1967. Principle four for the revision of the Code called for a more positive

presentation of the power of the diocesan bishop and for a reduction in the number of

0 _AAS, 57 (1965), pp 73-75, English translation in FLANNERY1, pp. 424-426.



The Power of the Diocesan Bishop in Caring for Ecclesiastical Goods 31

cases to be reserved to the supreme authority.” Principle five called for the application
of the principle of subsidiarity.”” The 1983 Code, in line with these principles and the
teachings of the Second Vatican Council (LG, nn. 21, 27; CD, no. 8), stipulates that the
diocesan bishop receives the #77a munera at his episcopal ordination (c. 375) and that he
has all the power necessaty to govern the community of Christ’s faithful entrusted to
him (cc. 381; 391).

Canon 375, §2, identifies the origin of episcopal power: “Through episcopal
consecration itself, bishops receive with the function of sanctifying also the functions of
teaching and governing; by their nature, however, these can only be exercised in
hierarchical communion with the head and members of the college.” A bishop receives
his functions through episcopal ordination, but these functions can only be exercised 1n
communion with the Roman Pontiff and the college of bishops.” This canon basically

retterates the essential provisions of Lumen gentinm no. 21 and no. 2 of the explanatory

1 “In the revised Code of Canon Law, the office of the bishop should be defined 1n a positive
way and the extent of the bishop’s power and authonty should be determined according to the
prescuptions of the Dectee on the Pastoral Office of Bishops in the Church Chrustus Donnnus, no. 8a; and
the cases which are reserved to the Holy See or to some other authomty should be lsted” In
Communicatzones, 1 (1969), p 80, English translatton m HITE, Reading Cases Materials tn Canon Law, p. 73.

72 “Yet 1t seems rather foreign to the mind and spint of Vatican II--apart from the particular
disciplines of the Onental Churches-that there be m the Western Church special statutes which seem to be
like the laws of national churches. But nevertheless this need not be taken to mean that greater broadness
of power and autonomy 1s not desirable for particular legislation, especially when 1t concerns laws enacted
by national and regional councils, so that the special charactenstics of the ndividual churches could be
cleatly apparent.” In Communzcatrones, 1 (1969), p. 81, English translation in HITE, Reading Cases Materials in
Canon Law, pp 74-75. For a recent study on the prnciple of subsidiarity see , J.P. BROWN, “The 1983 Code
and the Vatican II Ecclesiology. The Prmnciple of Subsidianity m Book V,” in The Juriszt, 69 (2009), pp 583-
614.

73 Canon 377, §1 states: “The Supreme Pontff freely appomts bishops or confirms those
legitimately elected.” This canon has its source i Chrstus Dominus no. 20, which states: “Since the
apostolic office of bishops was mstituted by Chnst the Lord and 1s directed to a spintual and supernatural
end, the holy ecumenical council, asserts that the competent ecclestastical authonty has the proper, special,
and, as of night, exclusive power to appomt and mnstall bishops.” In FLANNERY1, p. 575.
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note.” J. Herranz points out that the diocesan bishop cannot exercise his power
independent of the Roman Pontiff: “Rather they (bishops) must act in accord with the
communio structures given by Christ to the Church: that 1s, in communion with the whole
of the episcopal body, and in submission to the one who is its head.””

The Code notes that the diocesan bishop is entrusted with the care of a particular
church,’ and that he 1s endowed with all the ordinary,” proper, and immediate powet
required for the exercise of his pastoral function, except for cases which the law reserves
to the supreme authority (c. 381; CCEO, c. 178).” Canon 391 (CCEO, c. 191) further

highlights the manner of the exercise of this power:

7+ See RENKEN, “Particular Churches and their Groupings [cc. 368-572],” m CI.SA Comm?2, p
512.

7> CJ. HERRANZ, “The Personal Power of Governance of the Diocesan Bishop,” n CLSA
Proceedings, (1987), p 20 (FHERRANZ, “The Personal Power of Governance of the Diocesan Bishop”); see
also Communicationes, 20 (1988), pp 288-310.

The Church bases its declaration of its innate night to acquire, possess, adminster and alienate
property 1n the divine will (CIC/83, ¢ 1254, §1). V G. D’SOUZA explams this matter further when he says
“This night 1s inherent to the Church as 1t dertves from the will of the Founder and 1s mntimately connected
with the proper ends of the Church. Jesus willed the Church not only as a spiritual structure, but also as a
visible structure: a social structure that needs adequate economic means, besides the spintual ones (LG 8)
having, therefore, the nght to have these necessary means or goods to fulfill 1ts mission.” In “General
Prnciples Governing the Administration of Temporal Goods of the Church,” 1 V.G. D’SOUZA (ed), I
the Service of Truth and Justice: Festchrift tn Honour of Professor Augnstine Mendonga, Bangalore, Centre of Canon
Law Studies, Samnt Peter’s Ponufical Institute, 2008, pp 469-470 (=D’souzA, “General Prnciples
Governing the Admunistration of Temporal Goods”) For further consideration of the subject matter see
T. GREEN, “The Pastoral Governance Role of the Diocesan Bishop: Foundations, Scope and
Limutations,” mn The Jurnst, 49 (1989), p. 477 (=GREEN, “The Pastoral Governance Role of the Diocesan
Bishop”).

76 Canon 368 defines particular churches “Particular churches, in which and from which the one
and only Catholic Church exists, are first of all dioceses, to which, unless 1t 1s otherwise evident, are
likened a territonial prelature and terntorial abbacy, an apostolic vicariate and an apostolic prefecture, and
an apostolic admunistration erected 1n a stable manner ”

77 Canon 131 states: §1. The ordinary power of governance 1s that which 1s joined to a certamn
office by the law itself; delegated, that which 1s granted to a person but not by means of an office.

§2. The ordmnary power of governance can be etther proper or vicanious.

78 Enforcing ecclesastical norms that relate to administration of goods 1s certainly one of the
ways of preserving the unity spoken of 1n this canon.
ysotp g P
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§1. It 1s for the diocesan bishop to govern the particular church
entrusted to hum with legislative, executive, and judicial power according
to the norm of law.

§2. The bishop exercises legislative power himself. He exercises
executive power esther personally or through vicars general or episcopal
vicars according to the norm of law. He exercises judicial power esther
personally or through the judicial vicar and judges according to the norm
of law.

The first paragraph states the general principle that guides the diocesan bishop’s exercise
of power of governance in the Church entrusted to him. The power is to be exercised
according to the norm of law.” This power is given to the diocesan bishop to enable him
to serve both the spititual and temporal needs of the faithful entrusted to him.*

Canon 392 further explains the purposes of the power of the diocesan bishop.8!
The diocesan bishop’s power 1s exercised to promote the unity of the universal Church,
by urging the observance of all ecclesiastical laws (c. 392, §1).* The second paragraph
further determines the goal of the power of the diocesan bishop. He 1s to have “special
vigilance that abuses do not enter the ecclesiastical discipline, especially regarding the

ministry of the word (cc. 756-780), the celebration of sacraments and sacramentals (cc.

7 The Code establishes 1n vanous places how the diocesan bishop 1s to exercise his power of
governance. For example canon 135, §2 says he must respect norms (1us) established by higher authonty
when he legislates; and he can dispense from them only m accordance with the pertinent general norms
(cc. 85-93); he possesses all the power necessary to fulfill lus pastoral munas (c. 381), he has the power of
governance required to govern the diocese (c. 391, §1). Concerning the specific ways by which he exercises
his executive power, see canons 136-144 on the exercise of executive power.

8 See RENKEN, “Particular Chutches and their Groupings [cc. 368-572),” m CLSA Comm2, p.
527

8 Concerning the personal power of the diocesan bishop and its exercise in the diocese see
HERRANZ, “The Personal Power of Governance of the Diocesan Bishop,” pp 16-34. Explamning the
umgqueness of the power of the diocesan bishop i the Church, the author wrtes: “In civil and democratic
soctettes 1t 1s the atizens and their representatives who themselves establish 1 thetr constitutions what the
offices and structures of government, and the powers surrendered and entrusted to them, ought to be. In
the Church, on the contrary, 1t was the divine Founder himself who established what ate the two prncipal
offices and mmistries that have a constitutional character (namely, the prmacy of Peter and the
episcopacy). He also determined at the same time the fundamental nights and duties of their respective
musstons and power,” p. 17.

82 In the Latin Church, ecclestastical legislation can ongiate from the supreme authonty of the
Church (c. 333), from particular councils (cc 445-446), conferences of bishops (c 445), or from the
diocesan bishop (c. 391, §2).
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840-1172), divine worship and veneration of the saints (cc. 834-839, 1186-1190), and the
administration of goods (cc. 1254-1310).”%

The different usage of potestas and munus in the Code is not very clear. The Code
distinguishes the three munera” in canons 204, §1; 375, §2; 519 (CCEO, cc. 7; 281, §1),%
and 1008 (CCEO, cc. 323, §1; 743). Each of these canons is theological in content and
one is not always connected to the other; the Code does not attempt to harmonize them
with any canon on the power of governance.*® Canon 135, §1 (CCEO, c. 985) says the
power of governance is legislative, judicial, and executive.”’ Canon 129 (CCEOQO, c. 979)
equates the power of governance with the power of jurisdiction.* Canon 381, §1
(CCEO, c. 178) sets the bishop’s power in the context of his general pastoral munus.”

The power required to exercise this pastoral zunus is not just the power of governance.

8 RENKEN, “Particular Churches and their Groupings [cc 368-572],” m CLSA Comm?2, p. 529.

8 GREEN says. “The munera are mtegral aspects of one sacred power although they are
differentiated for purposes of both systematic analysis and more effecttive mimstry ” In “The Pastoral
Governance Role of the Diocesan Bishop,” p. 476 R. PAGE also explamns this pomnt when he says: “What
1s a bishop doing when, by virtue of his power of governance, he decides to establish a catechetical office
or a marriage preparation programme? He 1s simply applying his power of governance to its proper end:
the greater welfare of the Church’s mission, summanzed by the terms feaching and sanctifyng” In “Full-
Time Pastoral Ministers and Diocesan Governance,” 1 Louvam Studses, 26 (2001), p. 172 [emphasts 1n the
onginal] (=PAGE, “Full-Time Pastoral Miusters™).

8 The Eastern Code has no parallel canon to Latin canon 375.
86 See BAWYN, Dzscoversng the Admnistrative Power Belonging to the Diocesan Beshop, pp. 24-25

8 PAGE notes that the object of the power of governance is the munus docend:r and munns
sanctificandz. He wntes: “As for the power of governance, all 1s not said by declaring that 1t 1s exercised 1n
legislative, executive and judictal powers, and that 1t can be delegated under certam conditions. This
concerns only 1ts juridical nature [...] the power of governance has no rauon d%étre or objective other than
the remamung two powers. It 1s an instrumental power whose object 1s first and foremost pastoral since 1t
1s intended for teaching and sancufying ” He further observes that PO, no. 7 refers to the bishops’ munus
docendr, sanctificand: and pascendr mstead of to the usual munus regend: For hum this 1s the best way to speak
about the power of governance. In “Full-Time Pastoral,” p 173

8 The coetus revising the Code preferred the term “governance” to “jurisdiction” because the
latter commonly connotes judictal power i civil legislations See Communicationes, 8 (1976), p. 234

8 See VM. MENEZES, The Executive Power of the Daocesan Bishop According to the 1983 Code of Canon
Law, JCD thests, Ottawa, Sant Paul University, 2003, p. 69 (=MENEZES, The Executive Power of the Diocesan
Bushgp); see also CIC/ 83, canon 381, §1.
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This can be inferred when we read that the bishop receives the fullness of the #:a munera
at ordination and canonical mission enables him to exercise this function with the sacred
power that he possesses (c. 375). Canon 381 says he has the ordinary, proper and
immediate power necessary for governing the diocese, and canon 392, §2 stipulates the
ways m which this power is exercised. The diocesan bishop’s power ultimately is to be

exetcised in order to fulfill the goal of ecclesial power, which is the salvation of souls (c.

1752).%

1.2.1 —The Legislative Power of the Diocesan Bishop

Canon 135, §2 states how the legislative power of the diocesan bishop 1s to be
exercised: “Legislative power must be exercised in the manner prescribed by law; that
which a legislator below the supreme authority possesses in the Church cannot be validly
delegated unless the law explicitly provides otherwise. A lower legislator cannot vahdly
issue a law contrary to higher law.” The diocesan bishop exercises his legislative power

alone (cc. 135, §2; 391, §2); even in the diocesan synod he is the sole legislator in his

% The sixth principle for the revision of the Code underscored the umty and goal of the diocesan
bishop’s power “A very mmportant problem must be solved 1n the future Code of Canon Law, namely,
how can the nghts of persons be defined and safeguarded? It 1s clear that power 1s one and the same,
whether 1t resides m the Supreme Authonty or m a person of lesser authonty, namely, in the Roman
Pontiff or in the diocesan bishops within their respective sphere of junsdiction Each one 1s totally
competent to exercise his jundic power for the service of the commumty to which he has been assigned
This strengthens and establishes the umity of his power; no one will doubt that this 1s of great benefit for
the pastoral care of one’s subjects.

“The use of this power 1n the Church, however, must not become arbitrary, because natural law
prohibits such atbitrary use of power, as do also positive dtvine law and the law of the Church ttself The
rights of each and every faithful must be acknowledged and safeguarded, both the right which they have
by natural law and the nights contamned 1 divine positive law, as also the nghts which are duly derved
from these laws because of the social condition which the farthful acquire and possess 1 the Church ” In
Communzcatrones, 1 (1969), p 82, English translatton in HITE, Reading Cases Materials in Canon Law, pp. 75-76.

When there 1s a problem with regard to the correct exercise of the pastoral function of the
bishop the competent authonty 1s to be notified to offer assistance. The competent Congregatton may
decide to 1utiate an apostolic visitation (see PB, nn. 79 and 89). For a motre detailed study of this subject
see CLSA COMMITTEE FOR THE STUDY OF APOSTOLIC VISITATION AND THE LIMITATION OF POWERS OF
A DIOCESAN BISHOP, “Apostolic Visitation, Accountability, and the Rights of the Local Church,” mn The
Jurist, 49 (1989), pp. 341-346
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diocese (c. 466). The diocesan bishop cannot validly delegate his legislative power to any
other person unless the law provides otherwise; only the supreme authority (the pope
and ecumenical council, cc. 333, §1; 337) can delegate legislative power. The diocesan
bishop also cannot promulgate a law contrary to a higher norm (ius5) established by the
Apostolic See, the conferences of bishops, a particular council, or a plenary council” (c.
135, §2).

The diocesan bishop uses his legislative power to defend the unity of the
universal Church and to foster the discipline which is common to the whole Church.”
The 1983 Code in a number of mnstances oblige the diocesan bishop to legislate.”” V.G.

Iglesias describes the object of the legislative power of the diocesan bishop:

By wvirtue of lus legislative power, he regulates matters and 1ssues not
considered m umversal law, including everything that may be necessary
for the proper runmng of the life of the portion of the people of God
entrusted to him These matters, subject to regulation, may be quite
vatted: liturgy; discipne of sacramental procedure; organization of
catechests, Catholic schools; regulation of the diocesan, parochial,
structures, etc, semunares; permanent formation of the cletgy;
patimonual 1ssues [admnistration of ecclesiastical goods of public juridic persons
subgect to hum (¢. 392, §2)]; penal laws, etc.™

1 Canon 135, §2 stpulates. “Legislative power must be exercised 1 the manner prescribed by
law; that which a legislator below the supreme authomty possesses in the Church cannot be validly
delegated unless the law explicitly provides otherwise. A lower legislator cannot validly 1ssue a law contrary
to higher law.” PB, no. 158, grants competence to the Pontifical Council for the Interpretation of
Legislative Texts the power to determine whether laws made by legislators below the supreme pontff are
contrary to the laws enacted by the supreme authonty: “At the request of those interested, this Council
determines whether particular laws and general decrees 1ssued by legislators below the level of the supreme
authorty are 1 agreement or not with the umiversal laws of the Church ”

92 Canon 1316 specifically urge the diocesan bishop to take care that penal laws 1ssued m the
same city are untform insofar as possible (guatenus fier: potesi).

93 See canons 277, §§2-3; 491, §3; 533, §3; 535, §1; 537; 548, §1; 755, §§1-2; 772, §2; 777, 838, §4;
1316, etc. For an extensive treatment of this ssue see J.L. GUTIERREZ, “La potesta legislativae del vescovo
diocesano,” i Jus canonicum, 24 (1984), p. 523.

9 V.G. IGLESIAS, “Diocesan Bishops,” m ExComm, vol. I1/1, pp. 813-814 [emphasts added].
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1.2.2 — The Executive Power of the Diocesan Bishop

The diocesan bishop exercises his executive power either personally or through
his vicars general or episcopal vicars, or any other person to whom he may delegate his
executive power in accordance with the norms of canons 137-142. The Code identifies
numerous acts of executive power that may be placed by the diocesan bishop.” These
acts of executive power may be either general and abstract (cc. 31-34), or specific and
concrete (cc. 35-93). The former are typically called the general administrative norms,”
and the latter are called singular administrative acts.

An example of the diocesan bishop’s exercise of executive power 1s when he
promulgates general executory decrees (cc. 31-33), e.g., a diocesan catechetical directory.
He can also issue instructions for executors of the law (c. 34), e.g.,, wmstructions for
administrators of ecclesiastical goods subject to his authority (c. 1276, §2). The general

executory decrees of the diocesan bishop are to determine more precisely the methods to

9 See canons 31, §1; 34, 522, 540; 476; 492; 494; 502, 555, §2, 1265, §1; 1267, 1276, § 2; 1279, §2;
1281, §1, 1284, § 2, 6°; 1304, §1, 1305, §1; 1308, §2, 1309; 1310; 1741. Although some of the canons do
not directly mention the diocesan bishop we know that they indirectly relate to hum. Seven canons directly
mention the diocesan bishop 1n Book I (cc 65, §3; 72; 87, §1; 98, §2; 134, §3 and 157). A number of
indirect references to the diocesan bishop can also be found in Book I, for example the use of the terms
“ordmary” and “local ordmary” (cc. 5, §1; 14; 65, §1, 66; 68; 84; 87, §§1-2; 88; 107, §§1-2; 132, §2; 134, §1;
and 162). The Code also makes reference to the diocesan bishop 1n an impersonal way by using terms such
as “competent authonty,” “supertor,” and, “presiding officer.” See canons 7; 8; 16; 23; 26; 29; 30; 33, §2,
34, §3, etc). For further study of thus 1ssue see BAWYN, Admznistrative Power Belonging to the Diocesan Brshop,
pp- 213-248

% Concerning the term “general admiustrative norms,” J.M. HUELS wrtes: “The term ‘general
admmnistrattve norms’ does not exsst in the Code but 1s used by some canonusts. The Code speaks of the
same reality using the terms ‘general executory decrees’ and ‘instructions.” General executory dectrees ‘more
precisely determine the methods to be observed m applymg the law or they utge the observance of laws’
{c. 31, §1). Instructions ‘clanfy the prescupts of the laws and elaborate on and determine the methods to
be observed in fulfilling them’ (c. 34, §1). These definttions of general executory dectrees and mstructions
show their close relationship to laws. However, many norms contamned m junidic documents of the Roman
cuna are not ditectly related to the law. Not infrequently they even establish new obligations only remotely
related to the law, 1f at all. The use of the term ‘general admmistrative norms’ 1s comprehensive of all the
norms found 1n general juridic documents of executive power, not just those that fit the definitions of
general executory decrees and mnstructions.” In Laturgy and Law: Laturgical Law tn the System of Roman Catholi
Canon Law, Montréal, Wilson & Lafleur Ltée, 2006, pp. 83-84.
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be obsetved in applying the law or to urge the observance of law. They “oblige those
who are bound by the laws whose methods of application the same dectees determine or
whose observance they urge” (c. 32).” Such decrees of the bishop are not to derogate
from laws, and their precepts contrary to laws lack force (c. 33).”

The diocesan bishop also exercises his executive power when he issues singular
administrative acts.” Canon 35 states: “A singular administrative act, whether it is a
decree, a precept, or a rescript, can be issued by one who possesses executive power
within the limits of that person’s competence, without prejudice to the prescript of can.
76, §1.” The special feature of a singular administrative act is its particularity. It 1s
directed to an individual or a group of persons 1n a particular case.'” Canon 35 identifies
the various forms of singular administrative acts. All singular administrative acts of the
diocesan bishop must conform to the common norms found in canons 35-47. The
diocesan bishop may 1ssue singular administrative decree that makes a decision'” or a

provision'” (c. 48), grants permission (/centia) for certain acts(c. 59, §2),'” grants an oral

97 M.R. MOODIE says: “A general executory dectee 1s analogous to a law. Like a law, 1t 1s general
and abstract. It differs from a law, however, 1 that 1t does not create a new norm as such but applies an
extsing notm more specifically The general decree depends upon a prior law.” In “General Decrees and
Instructions,” mn CLSA Comm2,p 99.

98 See 1bid.

9 The Code does not define singular administrative act, 1t only describes it. An author like L.
CHIAPPETTA defines a singular admimstrative act as: “an act of govetnance posited by a competent
authonty m the exercise of his functions, and directed to an individual ot even a community 1n a concrete

and particular case.” In II Codice dintto canonsco. Commento ginridico-pastorale, vol. 1, seconda edizione, Roma,
Ediziont Dehomane, 1996, p. 89.

100 See MENEZES, The Executive Power of the Drocesan Bushop, p. 150.

101 "The diocesan bishop 1ssues singular administrative decree that makes a decision when he
removes a pastor from office (c. 1740)

102 The diocesan bishop 1ssues a singular decree that makes provision when he appomts a pastor
for a particular community (c. 519), approves statutes of juridic persons (c. 117, §1), erects a pansh (c. 515,
§2), appoints someone to an ecclesiastical office (cc. 146; 522), etc
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favor (c. 59-75),'" grants a prvilege (cc. 76-84), grants a dispensation (cc. 85-93), or

issues a precept (c. 49).'™

1.2.3 —The Judicial Power of the Diocesan Bishop

With regard to the bishop’s exercise of judicial power, canon 1419 §1 says that,

106

apart from cases expressly excepted by law, " the diocesan bishop can exercise his

judicial power personally or through others in the first instance tribunal.'”’

103 Some canons require the permussion of the diocesan bishop before admunistrators of
ecclesiastical goods can act (see cc 1288, 1291; 1292, §1, 1295).

104+ MOODIE ponts out that the grant of an mdult 1s also an admunistrative act of the diocesan
bishop. “Although canons 35-47 prowvide the general norms for singular admimstrative acts,
mconsistenctes of usage do occur n the code. Canons 1400, §2 and 1445, §2 refer to acts of admunistrative
power Sixteen canons (cc 320, §2, 684, §2, 686, §§1, 2, 687, 688, §2, 691, §§1, 2, 692, 726, §2; 727, §1, 728,
743; 745; 1015, §2; 1019, §2; and 1021) refer to indults, even though an mdult 1s not included here as a type
of admunistrative act Despite such mnconsistencies, however, 1t 1s clear that an indult of release from vows
1ssued by the Holy See ot a diocesan bishop m accord with canon 691, §2 1s an admunistrative act and must
conform to the prescrpts of the general norms ” In “General Decrees and Instructions,” i CLSA Comm2,
p. 101. As he points out more specifically elsewhere, though, the mndult 1s not truly a separate kind of act; 1t
1s rather a flexible term used in admimstrative praxis that can refer to different kinds of acts, usually
rescrpts. It 1s used m order to avoid the need to identify the precise nature of the act See his “Privilege,
Faculty, Indult, Derogation: Diverse Uses and Disputed Questions,” in The Jurist, 63 (2003), pp. 213-252.

105 See HUELS, Empowerment for Mimistry, p. 34

106 Cases that are expressly excepted by law are found 1n canons 1400, §2; 1404; 1405, 1427, §§ 1 -
2; 1444-1445.

107 Z. GROCHOLEWSKI writes: “Jesus Christ as judge of the living and the dead’ (Acts 10:42)
granted the Apostles and their successors the power to judge. For thus reason the Second Vatican Council,
m accord with Holy Scrpture and Traditton, reaffirmed that, by virtue of the power conferred upon
bishops m their episcopal ordmation (cf. LG 21-27), they have ‘a sacred night and a duty before the Lord

.. of passing judgment on thetr subjects’ (LG 27). Stmilatly, the Code states that bishops have both a rgh¢
and a duty to yudge. This 1s part of the munus regends of the bishop, which 1s what sets hum apart in the
legislative, executive, and judicial spheres (c. 135 § 1) The power the bishop recewves m his episcopal
ordmation (cf. c. 375) includes this munus, along with the munera sanctificands and docends.” In “Tnal m
General,” m ExComm, vol. IV/1, p 717 [emphasis m the original]

Dugmtas connubn, no. 22, §2 suggests that diocesan bishops not regulatly exercise their judicial
power in causes of marriage nullity. K. LUDICKE and R.E. JENKINS note. “The Instruction goes beyond
the CIC by recommending that the bishop refrain from adjudicating causes personally unless specal
circumstances requute 1t. There are several prudent reasons to warrant this admomtion. First, the diocesan
bishop may not be qualified to conduct a tral. Additionally, he most likely has many other duties that
would prevent him from undertaking an effictent processing of the cause. And perhaps most importantly,
the perception of a conflict can arise m the minds of the faithful between the pastoral mission of the
bishop and his sitting as judge to determine the status of a particular marriage of one of the Chnstran
faithful. By appomting judges to hear causes on his behalf, the bishop removes himself from the
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Canon 135, §3 says the judicial power possessed by judges must be exercised in
the manner prescribed in the law. In most cases the diocesan bishop exercises his judicial
power through his judicial vicar, adjutant judicial vicar(s), and other diocesan judges (see

cc. 1420-1421). Nonetheless, he can reserve certain cases to himself.'”

1.2.4 —The Administrative Power of the Diocesan Bishop

Canon 1400, §2 says that “controversies arising from an act of administrative
power can be brought only before the superior of an administrative trbunal.” Canon
1445, §2 says that the Apostolic Signatura “deals with conflicts which have arisen from
an act of ecclesiastical administrative power and are brought before it legiimately.” The

very nature of this “administrative power” was not defined 1n the Code.'” One can infer

immediate perception of sitting in judgment over the farthful placed 1n lus care”” In Dignitas Connubir:
Norms and Commentary, Washington, CLSA, 2006, p 58.

108 Tn addition, certan acts of executive power pertaming to the judictal forum are reserved by
law to the diocesan bishop. GROCHOLEWSKI explams. “Although the diocesan bishop exercises judicial
power by means of his tribunal, certain actions are reserved to hum personally' 1. appomnting the judicial
vicar (c. 1420 § 1), associate judicial vicars (c. 1420 § 3), other diocesan judges (c 1421 § 1), the promoter
of justice and defender of the bond (c. 1435), and other members of the tribunal (c. 1470), as well as
removing these persons; 2. punishing judges according to c. 1457 § 1 (cf. cc 1341 and 1717ff).” In 1bud., p
718.

109 CCEO, canon 1055, which 1s the corresponding canon to CIC/83, canon 1400, §2, does not
mention pofestas admnistratiwa. CIC/ 83, canon 1445, §2 has no parallel m the CCEO. It appears that the
theological difficulty and a possible “inappropmateness” associated with setting up an admnistrative
trbunal to judge the acts of the diocesan bishop 1s the reason why admunustrative trnbunals are not
mentioned 1 the CCEO For a technical study of this matter, see ]. P. BEAL, “Admunistrative Tribunals in
the Church' An Idea Whose Time Has Come or An Idea Whose Time Has Gone?” in CLS.A Proceedings, 50
(1988), pp 86-105; Z. GROCHOLEWSKI, “Att1 e ricorst ammunustrativy,” in Apolhnars, 57 (1984), pp. 259-
279.

MENEZES 1dentifies four different views of the concept of admustrative power. See The
Executrve Power of the Diocesan Bishop, pp. 100-103.

The first view holds that admumistrative power strictly speaking 1s the same as executive power of
governance. Thus, the proponent of this positton argue that references m the Code to administrative
power (cc. 1400, §2 and 1445, §2) must be understood as executive power. See W. ONCLIN, “De potestate
regiminis 1n Ecclesta,” m P. LEISCHING et at., (eds.), Ex aeguo et bono, Willibald M. Ploch! sum 70. Geburtstag,
Innsbruch, Universitatsverlag Wagner, 1977, pp. 227-228; idem, “The Church Soctety,” in The Jurist, 27
(1967), pp. 13-14; CJ. HERRANZ, “De prnncipio legalitatis in exeratio potestatis Ecclesiasticae,” 1n
PCCICR, Acta conventus internationals canonistarum, pp. 221-238.
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from canons 1400, §2 and 1445, §2 that administrative power may not mean the same
thing as executive power of governance that was treated in canons 29-30.""° F. Urrutia
pomts out that there are many acts of administration which cannot be placed under the
power of governance. He explains: “The 1917 Code did not use the term ‘administrative
power,” while the term ‘administration,” which occurred quite frequently, had several
restricted meanings. It was used, in the first place, to apply to the management of
temporal goods. Then, it was applied to the distribution of the various sacraments and

sacramentals.”'" The exact juridic nature of “adminstrative power” is not clear in the

The second view claims that administrative power 1s a fourth category of power. The proponent
of this view pomnts to the fact that not all acts in the Code can be associated with legislative, executive, or
judicial power. See J H. PROVOST, “The Partictpation of the Laity 1n the Governance of the Church,” m
Studa canontca, 17 (1983), pp. 439-440.

The third view holds that administrative power 1s broader than executive power. Executive
powert according to this view 1s only an aspect of administrative power. Therefore, admuntstrative power
mnvolves administrative acts of executive power as well as acts of adminstration not requiring executive
power. See BAWYN, Adwnistratwe Power Belonging to the Diocesan Bushop, pp. 76-77; F  URRUTIA,
“Admunistrative Power in the Church According to the Code of Canon Law,” in Studra canontca, 20 (1986), pp
261-262 (=URRUTIA, “Administrative Power 1n the Church According to the Code of Canon Law’”);

The fourth view claims that executive power extends to every aspect of non-legislative and non-
judicial diocesan governance. Administrative power, within this context, pertams only to the admunistration
of goods. See BOWERS, Epzscopal Power of Governance, pp. 260-292, ] E. MCMANUS, The Admnistration of
Temporal Goods in Relygous Institutes, Canon Law Studies no. 109, Washington, The Catholic University of
Amenca, 1937, p. 79

A thorough examunation of the many actions of the representatives of public jundic person
pomts to the fact that there are some activittes that cannot be placed under anyone of the aspects of the
power of governance. Activities such as (submussion of annual report, entering mto contract, leasing of
ecclesiastical goods, and acts of ordmary and extraordmary adminsstration, etc, do not entail the exercise
of the power of governance. Consequently, 1t 1s our view that, admiustrative power 1s broader than
executtve power. However, we do not think that administrative power 1s only restricted to administration
of temporal goods This positton 1s also held by ].M HUELS, when he distinguishes between junisdictional
faculties and non-junsdictional faculties See “Permussions, Authotizations and Faculties 1n Canon Law,” 1n
Studsa canoneea, 36 (2002), p. 30 (=HUELS, “Permuissions, Authorizations and Faculties in Canon Law”)

110 For a thorough theological and canonical study of “The Power of Diocesan Bishop m His
Diocese,” see the semes of papers presented at the 2005 symposmum held i Rome, entitled “The
Relationship Between Bishop and the Local Church: Old and New Questions mn Ecumenical Perspective,”
m The Jarust, 66 (2000), pp. 1-336

UL F. URRUTIA, “Adminstrative Power i the Church According to the Code of Canon Law,” p.
254.
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1917 Code. Commentators disagreed on whether “administrative power” and the power
of jurisdiction are the same.'

Utrutia further notes that there is an “explicit trace of ‘administrative power’ in
other parts of the Code, particularly in Book I on General Norms, which not only has a

title (VII) on the ‘Power of Governance’ but also another (IV) on Singular

Administrative Acts, acts which one would presume to be produced precisely by

»113 4

administrative power. He argues that since the power of govemance11 1s
distinguished in the Code into three categories in canon 135, §1'”* without any reference
to “administrative power,” one would be inclined to think that executive power and

s 116
“administrative power” are the same.

The question still remains: why did the Code
choose to name this aspect of the power of governance “executive” rather than
“administrative?”’'’’ It seems the reason is because executive power and administrative

power are not the same. Urrutia explains that in the Code there are administrative acts

(e.g., singular administrative acts) which are acts of executive power, and acts of

112 See F. URRUTIA, “La potesta amunistrativa secondo 1l diritto canonico,” no. 10, in De ustitia
aministratiwa in Ecclesia, Rome, Officium Libn1 Catholict, no. 10, 1984, pp. 81-83.

113 URRUTIA, “Administrative Power mn the Church According to the Code of Canon Law,” p. 257.

114 The group of experts in the Pontifical Commusston for the Revision of the Code of Canon
Law spoke of legislative and admuntstrative acts: “Tandem et quidem prasertim notart debet duos Titulos
additos esse de Actibus admunustrativis [...]: ideoque Titulus II [title III in the Code] agit de decretts atque
przceptis generalibus et de mstructiombus, atque Titulus III {IV m the Code] tractat de actibus
adminsstrativis singulanibus.” [...] “[U]t cum certitudine constet quandonam habeatur lex vera, quandonam
autem actus exsecutonus” In Commmunicationes, 9 (1977), pp. 232-233

115 CIC/83, canon 135, §1: “The power of governance 1s distinguished as legislative, executive,
and judicial.”

116 See URRUTIA, “Administrattve Power 1n the Church According to the Code of Canon Law,” p.
257.

117 URRUTIA examined the various uses of the terms related to “admunistrative power” m the
Code. See 1bid., pp. 257-260.
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administration which are not always acts of the executive power. The Code identifies
such acts in canon 1277.""® The canon says the diocesan bishop exercises his power in
this case by placing an act of administration. The canon says the diocesan bishop must
hear the finance council and college of consultors before he places an act of
admunistration (actus administrationis). This act of administration is not always the same as
the singular administrative acts mentioned in canon 35. In placing the act of
administration of canon 1277, the diocesan bishop exercises his administrative power.
Therefore, the diocesan bishop’s exercise of administrative power is seen in his

acts of administration, acts which according to Urrutia

proceed from a power of ladership which presupposes some power of
governance and 1s based on 1t, but does not need to express itself always
and for every directive, even directives concerning the disciplinary area,
[-..]. Thus the diocesan bishop has the duty and nght to foster 1 his own
local church the discipline of the umwversal Church by urging the
observance of umversal laws (c. 392, §1) This, to be sure, 1s an important
part of the “admumstration” of lus diocese, but 1t does not necessanly
need to be carnied out by decrees of execution.!??

Commenting on the relationship between “administrative power” and executive

power, Urrutia remarks:

Adpmmistrative power 1 its broader sense imncludes every function
of the power of governance, [.. | since these functions play a role i the
ruling of the Church, whether universal or particular. [.. ] 1t also mncludes
the teaching and sanctifying powers by which the bishop “rules” or
“administers” his Church. In fact “administration” of a diocese, a term
that renders 1 a rather jundic form the pastorale munus of the diocesan
bishop (c. 381), mnvolves “sohicitude” (cc. 383-384), histening to advice (cc.
384;228,§2) [...].

Perhaps 1t was because of this broad sense of “admunistration”
that the Pontifical Commission for the Revision of the Code of Canon
Law found 1t less advisable to distinguish the power of governance nto
legislative, administrative, and yudicial, as did the seventh of the ten guiding
prnciples for the revision of the Code, and chose mstead legislative,
execufrve and judicial 120

118 See 1bud., p. 260.
119 Tbd., p. 262.

120 See URRUTIA, “Admuinistrative Power 1n the Church According to the Code of Canon Law,” p.
262.



The Power of the Diocesan Bishop in Caring for Ecclesiastical Goods 44

The exercise of the executive power of the diocesan bishop entails the implementation
or explanation of established law; however, the exercise of his administrative power may
not entail a particular application or execution of a law.”*!

Canon 136 says those who have executive power are able to exercise it over
their subjects; therefore, in every exercise of executive power, there must necessarily be
an authority-subject relatjonship.122 Not all the acts of a diocesan bishop, however,
involve an authority-subject relationship. The diocesan bishop as the juridic
representative of the diocese (c. 393)'* can enter into a contract with a civil entity or
other non-ecclesial entity; however, such acts of the diocesan bishop do not necessarily
constitute an exercise of executive power, but rather are part of the pastoral munus that
he carries out with his administrative power (c. 381).

J-M. Huels desctibes such acts as a non-jurisdictional exercise of authority:

It 1s important to note that not every action of an administrator 1s an
admuustrative act. An admumstrator often handles a varety of affairs
Admunistrators answer correspondence, order office supphes, chair staff
meetings, and approve expense accounts. The fact that an action 1s
petformed by an adminsstrator does not make that actton an
admunistrative act as understood 1 these canons [cc. 35-47] 124

121 BAWYN who nghtly recognizes this distinction between executive power and admimistrative
power, defines executive function as “etther an mdividual task or collection of tasks, performed by an
authonty who possesses the power of governance, which apply and enforce the law or, at times, go beyond
1t or agamst 1t, 1 order to promote the common good and the well-being of the faithful.” In Admmistrative
Power Belonging to the Diocesan Bishop, p. 72.

Admmustrative function he defines as “erther an mndividual task or collection of tasks, performed
by a competent authonty, which apply the law by both jundical or non-juridical and formal or mnformal
means m order to promote the common good and well-being of the farthful.” In 1bid., p. 71.

122 Those who are subjects are determined accordmng to canons 13, §2, 2°; 107, §1.

12 The 1917 Code had only mndicated that the local ordinary can stand 1n trials concerning the
cathedral church or the episcopal temporal goods (c. 1653, §1).

124 MOODIE, “Singular Admiustrative Acts,” m CLI.A Comm2, p. 101.
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Huels further notes the distinction between acts of the executive power of governance
and those that are not of the executive power of governance. He says that in canonical
literature authors have often divided faculties into jurisdictional faculties (for acts
requiring the power of jurisdiction) and non-jurisdictional faculties (all other faculties).'”
According to Huels, a faculty that does not require the exercise of the power of
governance is called an “authorization.” “Authorizations were the faculties for non-
jurisdictional acts given on lists of habitual faculties.”'*

Huels further explains: “Canonical tradition has always divided these habitual
faculties into those that grant the power of governance and those that are authorizations
for non-jurisdictional acts of ministry and administration.”’?" Defining the juridic nature
of a faculty, Huels remarks that “a faculty, in its most common meaning in canon law, is
aptly defined as an ecclesiastical power or authorization necessary for performing lawfully an act of
ministry or administration in the name of the Church.”'*® What is obvious in this definition is
that the recipient of a faculty acts in the name of the Church'” for the common good. A
faculty, therefore, is for the common good, given in connection with the fulfillment of

the mission of the Church: “The person empowered by the faculty acts in the name of

the Church because the faculty was granted by the competent authority of the Church to

125 |.M. HUELS, “Permisstons, Authonzations and Faculties n Canon Law,” p. 30.

126 Thad.

127 Ibud,, p. 31.

128 Tbad., p. 29 [emphasts n the origmal].

12 The word “Church” should be understood 1 the sense of canon 1258 which says: “In the
following canons, the term Church signifies not only the universal Church or the Apostolic See but also

any public jundic person m the Church unless 1t 1s otherwise apparent from the context or the nature of
the matter.”
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be used for the benefit of the faithful or the common good of a juridic person.”” The
diocesan bishop in exercising his administrative power acts in the name of the church,
and his actions are for the common good. Canon 381 says the diocesan bishop has all
the ordinary, immediate, and proper power for the exercise of his pastoral munus. Part of
the pastoral munus of the diocesan bishop lies in the various acts which he carries out as
the representative of the diocese for the common good of his flock. Some of these acts
are considered part of the exercise of his “administrative power.”

We have studied the nature of the power of the diocesan bishop. We intend to
examine concrete ways by which the exercise of this power cares for ecclesiastical goods.

But in order to do that, we need to understand the meaning of ecclesiastical goods.

1.3 — The Meaning of Ecclesiastical Goods

Ecclesiastical goods (bona ecclestastica) 1s a technical term defined by the Code. “All
temporal goods which belong to the unwversal Church, the Apostolic See, or other public
juridic persons in the Church are ecclesiastical goods and are governed by the following

canons and their own statutes (c. 1257, §1).”""' Incapable of owning ecclesiastical goods

130 HUELS, “Permussions, Authonzations and Faculties in Canon Law,” p. 29.

131 ID’SOUZA says that the “defimition of ecclestastical goods has a precise, technical meaning. It
seeks to confine the goods to a determmate subject around which the ecclestastical authonty mtends to
develop and actuate 1ts misston It also reserves the function of governing, directing and controlling such
subjects to an ecclesiastical authority. Just as the activity of the hierarchy does not exhaust the finality of
the church, eclsiastical goods do not exhaust the ecclesial dimension of other goods.” In “General Prnciples
Governing the Admumstratton of Temporal Goods,” p. 471 [emphasts 1n the ongmal]. For Several
comprehensive studies of ecclestastical goods m the 1983 Code see V. DE PAOLIS, “De bonis Ecclesiae
temporalibus 1n novo Codice Tunis Canonict,” 1 Perzodica, 73 (1984), pp. 113-151; 1dem, “I bem temporals
nel Codice di dintto canonico,” 1 Monstor ecclesiasticus, 111 (1986), pp. 9-30; idem, “Les biens temporels au
regard du Code de Droit canonique,” in L'anuée canonigue, 47 (2005), pp. 7-36; D. FALTIN, “Dintto di
proprieta ed uso detr bent temporali da parte della Chiesa,” in E CAPPELLINI (ed.), Problem: e prospettive ds
diritto canonico, Brescia, Editrice Quertuana, 1977, pp. 227-240.
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are physical persons, private juridic persons, and de facto private association.”® The reason

for designating goods of public juridic persons as ecclesiastical goods has to do with the
purpose or the goal of ecclesiastical goods in the Church. M. L. Alarcén explains: “The

designation of ecclesiastical goods in c. 1257 means they are goods that belong to
juridical persons who ate part of an official Church organization and also to persons
linked to canonical authority by reason of submission and direction, goods governed by
canon law and meant to fulfill the Church’s proper objectives.”’** Designating the goods
of public juridic persons as ecclesiastical goods underscores the fact that these
ecclesiastical goods ate used to assist in fulfilling the mission of the Church, not a private

B . 1
mission."*

J. Fox writes: “This concept of ecclesiastical goods opens to the theological
values underlying the mission of the Church. Ecclesiastical goods are subordinated to

achieving that goal. Temporal goods, then, are in this way of understanding transformed

132 The parallel Eastetn canon simply recognizes jundic persons (c. 1010). Temporal goods that
belong to a jundic person (cc. 920-930) are ecclestastical goods (c. 1009, §2), and they are subject to the
legislation of the Code. ]. ABBASS explams that “with respect to the acquisition of temporal goods, Eastern
c. 1010 1s able to speak precisely and stmply about ‘jundic person.” On the level of the Churches sz zuris
and their eparchies, CCEO c. 921, §2 spectfically constitutes them as junidic persons.” In Temporal Goods
of the Church: A Comparative Study of the Eastern and Latin Codes of Canon Law,” i Periodica canonua,
83 (1994), p. 179 (=ABBASS, “The Temporal Goods of the Church”). For further study of temporal goods
mn the Eastern Code see R. METZ, “Temporal Goods of the Church, [cc. 1007-1054],” 1n A Guede to the
Eastern Code, G. NEDUNGATT (ed.), Rome, Pontificio Isttuto Onentale, 2002, pp. 689-712; J D. FARIS,
“The Code of Canons of the Eastern Churches and Temporal Goods,” in Church Finance Handbook, K E.
MCKENNA et a/, (eds.), Washmgton, Canon Law Society of Amertca, 1999, pp. 29-43; V.J. POSPISHIL,
Eastern Catholic Church Law, 2" revised editton, New York, Saint Maron Publications, 1996, pp. 693-705.
The Pontifical Commisston for the Revision of the Code of Eastern Canon Law acknowledged a heavy
rellance on Postquam Apostolces Latteris, the 1917 Code, and the 1983 Code; see Nunta, 5 (1977), p. 49; see
also AAS, 44 (1952), pp. 65-150.

133 M.L. ALARCON, “Book V: Temporal Goods of the Church, Introduction cc. 1254-1258,” 1n
ExComm, vol. IV/1, 2004, p. 36 (FALARCON, “Book V: Temporary Goods of the Church, Introduction
cc. 1254-1258”).

13+ D’SOUZA nghtly observes: “Temporal goods of persons, whether physical or junidical, can
have a common element, namely, they can be placed at the service of the Church, thus participating i her
musston. However, the ‘ecclestasticality’ of goods 1s not defined by the ends or objectives, but on the basis
of ownership, that s, according to whom the goods belong.” In “General Prnciples Governing the
Admunistration of Temporal Goods,” p. 471.
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from being metely secular realities into bemng means of achieving the divine mission of
the Church.”'**

Since ecclesiastical goods are crucial to the nmussion of the Church, they are also
subject to the universal norms of Book V (c. 1257). The temporal goods of private
juridic petsons ate govemned by their own statutes and not by the canons of Book V
except in certain cases, i.e., when a canon binds all juridic persons. The following canons

in Book V are examples of norms governing the goods of private juridic petsons:

1. Canon 1263 (CCEQ, c. 1012): prvate junidic persons can be subject to an
extraordinary diocesan tax;!3¢

2 Canon 1265, §5 (CCEQ, c. 1015). prvate junidic persons are forbidden
to beg for alms without the wrtten permission of theit own ordinary and
the local ordmary;

3 Canon 1266 (CCEO, ¢ 1014): the local ordmnary can order special

collections 1n the oratones (see cc. 1223-1225) of pnvate juridic persons;
4. Canon 1267, §1 (CCEO, ¢ 1016): offerings given to the admunistrator of a

prvate juridic person are presumed to be given to the private jundic
person ttself;

5 Canon 1269 (CCEOQ, c. 1018) prvate juridic persons can own and acquire
sacred objects through prescrption,

6. Canon 1280. private jundic persons must have a finance council or at

137
least two financial counselors.

When the statutes of private juridic persons do not make provisions for temporal goods,

it would be reasonable to follow the norms of Book V, mutatis mutandis.

135 1. FOX, “Introductory Thoughts about Public Ecclesiastical Junidic Persons and Their Civilly
Incorporated Apostolates,” m Acts of the Colloguimm: Pubkc Ecclesiastical Jundic Persons and Therr Cunlly
Incorporated Apostolates (e.g., Unversitres, Healthcare Institutions, Social Service Agencies) in the Cathole Church wn the
U.S.A.: Canonzcal-Crvr! Aspects, Rome, Pontifical Untversity of St Thomas Aqumnas i Rome, 1998, p. 252
(=F0X, “Introductory Thoughts”) [emphasts in the oniginal].

136 See also CIC/ 83, canon 264 which allows the diocesan bishop to mpose the seminary tax on
private junidic persons: “In addition to the offering mentioned in can. 1266, a bishop can impose a tax 1
the diocese to provide for the needs of the semunary.”

137 See ] A RENKEN, Church Property: A Commentary on Canon Law Governing Temporal Goods in the
Unated States and Canada, New York, The Society of Saint Paul/Alba House, 2009, pp. 58-59 (=RENKEN,
Church Property).
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Although the goods of physical persons are not ecclesiastical goods, Book V

makes certain references to these goods:

1.

10

11

12.

Canon 1260 (CCEO, c. 1011): the Church has an mnate nght to require
from the Chnstian faithful!®® (physical persons) those things necessary for
1ts propet purposes;

Canon 1261:'% the Chnstian faithful are free to give their temporal goods
to the Church, and the diocesan bishop 1s to admonish them on this
obligation;

Canon 1262. the Chrstian faithful are to give their support by responding
to appeals;

Canon 1263 (CCEO, ¢ 1012). the diocesan bishop 1s permitted to impose
an extraordinary and moderate exaction on physical persons m cases of
grave necessity;

Canon 1265, §1 (CCEO, ¢ 1015). prvate persons, except mendicants, are
forbidden to beg for alms for any prous or ecclestastical purpose without
the written permission of their own ordmary and the local ordinary,

Canon 1267, §1 (CCEO, ¢ 1016). offerings given to physical persons who
are admmistrators or superiors of (public or private) jundic persons are
presumed to be given to the junidic person;4°

Canon 1267, §3 (CCEO, ¢ 1016). offetings given by the fatthful for a
certain purpose can be apphed only for that same purpose;

Canon 1269 (CCEO, ¢ 1018)' pnvate persons can acquure privately owned
sacred objects through prescription, but these can be used for profane
purposes only 1f they have lost their dedication or blessing;

Canons 1278-1289 (CCEOQ, cc. 1023; 1024; 1025-1026; 1020, §§1-2, 1028-
1033): norms on admimstrators (who are physical persons),

Canon 1296 (CCEO, ¢ 1040): action may be taken against persons who
ablenate ecclestastical goods 1n ways which are canomically mvahd but
avilly vald,

Canon 1298 (CCEO, c¢ 1041): ecclesiastical goods are not to be sold ot
leased to admunsstrators and their close relatives,

Canon 1299 (CCEO, c. 1043): persons who are free in natural law and
canon law to dispose their goods can bestow them for pious causes; civil

138 CIC/ 83, canon 204, §1 descnibes Chrst’s farthful as “those mcorporated mto Chrst through
baptism.” By implication, the Church has no nght to require donations from the non-Chastians. The
Church may accept donations from all but the nght to request applies only to the Christtan faithful

139 There ate no corresponding Eastern canons to canons 1261 and 1262.

140 This canon restates a fundamental canonical principle, that the mtentions of the donors must
be carefully and diligently fulfilled.
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formalittes 1 depositions zufer vwos and mortrs cansa should be observed,
and heirs must be admonished to fulfill the intentions of the donors;

14. Canon 1300 (CCEOQ, c 1044). the legiimately accepted wills of the
faithful for prous causes are to be fulfilled most diligently,

15. Canon 1301, §2 (CCEO, c. 1045): persons who serve as executors of
ptous wills must render an account of their function to the ordinary;

16. Canon 1302 (CCEQ, c. 1046): persons can accept goods m trust for prous
causes,

17 Canon 1308, §3 (CCEQ, c. 1052, §§1-5): founders can expressly give the
ordmary the ability to reduce foundation Mass obligations because of
diminished revenues;

18. Canon 1310, §1 (CCEO, c. 1054): founders can expressly entrust to the

ordmnary the power to reduce, moderate, or commute the wills of the
141
fatthful for prous causes (other than Masses).

1.4 — The Ownership of Ecclesiastical Goods
The history of the Church testifies to the fact that goods are owned by the

“juridic person” who lawfully acquired them. B. Ferme notes:

We know that after his victory over Maxentius (28 October 312),
Constantine restored to the Church those goods that had been
confiscated during the persecution of Diocletian In fact on 13 June 313
he recognized rehigious hiberty and announced the restitution to Chrstians
of the property that had been confiscated. These immovable goods were
restored to the Churches, defined for this purpose mn the sense of bemng
ruled by a bishop. They were not returned to indweduals or to the unwersal
Church. 142

Ownership of ecclesiastical goods was cleatly understood as belongmng to those

mstitutes, local churches, etc., that lawfully had acquired them."* Canon 1256 (CCEO, c.

141 RENKEN, Church Property, pp. 59-60

142 B. FERME, “The Temporal Goods of the Church: Some Historical Notes and Reflections,” 1n
Render Unto Caesar : Church Property in Roman Catholie and Anglcan Canon Law, in J. FOX, (ed.), Rome,
Pontifical Untversity of Saint Thomas Aqumas, 2000, p. 9 (=FOX, Render Unto Caesar: Church Property
Roman Catholc and Anglcan Canon Law) [emphasis added].

143 The Second Ecumenical Counci of Nicaea enacted legislation which underscored the true
ownership and administration of ecclestastical goods. The legislation stipulated: “If 1t 1s discovered that a
bishop or a monastic supetior 1s transferring episcopal or monastic farmland to the control of the ruler, or
has been conceding 1t to another person, the fransaction 15 null and vord m accordance with the canon of the
holy Apostles which stipulates: ‘Let the bishop take care of all ecclestastical affairs, and let him admunister
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1008, §2) continues this tradittonal understanding of ecclesiastical goods when it says:
“Under the supreme authority of the Roman Pontiff, ownership of goods belongs to
that juridic person which has acquired them legitimately.” This canon explains that the
ownetship of goods (dominium bonorum) belongs to the juridic person (public or private)
which has acquired them legitimately. The public juridic person exercises 1ts right of
dominium under the supreme authority of the Roman Pontiff, but the Roman Pontff
does not have ownership of the goods.™ The Code adds that the Roman Pontiff is the
supreme admunistrator (administrator) and steward (dispensator) of all ecclesiastical goods (c.
1273; CCEO, c. 1008, §1). The Roman Pontiff’s role as administrator flows from his
supreme and full power over the umtversal Church (cc. 332, §1; 333, §1; CCEO, cc. 44-

45),1%

them as 1f under God’s mspection ’ It 1s not permitted him to appropnate any of these things, nor to make
a present of the things of God to his own relatives. Should the latter be poot, let him care for them as for
other poor people, but let him not use them as an excuse for selling off the church’s possessions. [. ] The
bishop or monastic supertor who acts thus should be expelled, the bishop from the episcopal house and
the monastic superior from the monastery, because they wickedly waste what they have not gathered ” In
TANNER, Decrees of the Ecumenzcal Councels, pp 147-148 [emphasis added).

B. TIERNEY cites an interesting passage from the patustic pertod concerning ownership of
ecclestastical goods: “If you ask to whom ecclestastical goods are said to belong, here 1t 1s said that they
belong to the Church [...] Elsewhere 1t 1s said that they belong to the poor [. .]. And again 1t 1s said that
they belong to the clergy [. .]. But Hostiensts harmonizes the above opintons, saymg, and I believe nghtly,
that the Church, that 1s, the community of the faithful, has domumon over them, and prncpally Chrst as
head. What 1s said of the poor 1s true as to sustenance, and what 1s said of the clergy 1s true as to
admintstration or government, and for this reason clergy are called agents, not owners. In Dustrnctiones ad X.
5. 40. 13, p. 300.” Medzeval Poor Law: A Sketch of Canonical Theory and its Applcation in England, Berkeley, CA,
Umversity of Califorma Press, 1959, p. 43.

1+ When one consultor of the coetus De bonis Ecclesiae temporalibus had suggested that this canon
omit reference to the Roman Pontff since 1t attributes ownership of goods to juridic persons, another
replied that the reference to the Roman Ponuff should remamn “since 1t denotes the nature of the authonty
of the Supreme Pontiff over ecclesiastical goods—namely, that this power 1s not the same as ownership.”
The coetus rejected the recommendation that the canon should state explicitly that other ecclestastical
authonties are unable to claim ownership of goods belonging to those subject to their authorty; the coetus
said that the canon as drafted suffices to explamn this. See Communicationes, 12 (1980), p. 398; see also
RENKEN, Church Property, p. 53-55.

145 The Roman Pontff commonly exercises his supreme authonty over ecclestastical goods
through the competent dicasteries of the Roman Cuna.
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.46
The canon uses the term dominium,

a concept well established in ancient
Roman law to mean an absolute right over a thing (ius n 72).'*" According to J. J. Myers,
dominium over a thing has three constitutive rights, which are “the night to make physical
use of a thing and possess it (#fends); the right to income gained from it in money, land,
ot services (fruends); and the right to manage it—well or badly-including conveying it to
someone else (abutendi). The social policy was to keep these three rights as closely
associated as possible—although some exceptions were made—particularly regarding the
tight to income.”'*

Common law, however, diffets in its understanding of domzinium. It allows various
dimensions of ownership to be separated (for example, one person may hold a piece of

real estate and another may have a right to income from 1t)."¥ Canon law’s traditional

understanding of dominium follows the ancient Roman usage, that 1s, ownership of

146 M. DIPIETRO remarks: “The actual use of the word domninm which mtroduces the notion of
complete ownership of property occurs only twice mn Book V of the 1983 Code Domznium 1s used once n
c. 1256 and a second time 1n ¢ 1269, which deals with the private ownership of sacred objects. Propreetas,
which also connotes a type of ownership, used 1n c. 1284, §2 1n the context of an enumeration of the
duties of an admunistrator. The use of domnium 1n c. 1256 settles the histonical dispute among canonusts
concerning the placement of ownership of Church property m God, in the samnts, ot 1 the universal
Church. Jundically, domunium 1s placed 1n the public jundic person acqunng the temporal good and the
rghts of ownership are subject to the Roman Ponuff (c. 1256).” In “Pubhc Jundic Persons: Owners and
Trustees of Church Property,” i FOX, Render unto Caesar: Church Property in Roman Catholic and Anghcan
Canon Law, p. 82 (=DIPIETRO, “Public Junidic Persons: Owners and Trustees of Church Property”).

147 “The Roman law of classical times 1s dominated by what 1s commonly called the absolute
conception of ownetrship which has evolved and by the action through which this right 1s asserted, the
vendscation. Ownership, i the developed law, may be defined as the unrestricted night of control over a
physical thing, and whosoever has this right can claim the thing he owns wherever 1t 1s and no matter who
possesses 1t.” In HF. JOLOWICZ and B. NICHOLAS (eds.), Hzstorzcal Introduction to the Study of Roman Law, 31
Editton, Cambnidge, Cambndge University Press, 1972, p. 140.

“Domnium denotes full legal power over a corporeal thing, the right of the owner to use 1t, to take
proceeds therefrom, and to dispose of 1t freely. The owner’s plna potestas in re (=full power over a thing) 1s
mantfested by his faculty to do with 1t what he pleases and to exclude anyone from the use thereof unless
the latter has acquired a specific right on 1t (a servitude, a usufruct) which he might obtamn only with the
owner’s consent.” In A. BERGER, Engyclopedic Dictionary of Roman Law, vol. 43, part 2, Philadelphia, The
American Philosophical Society, 1953, p. 441 (=BERGER, Encyclopedc Dictionary of Roman Law).

148 7.7. MYERS, “The Temporal Goods of the Church,” m CLSA Comm1, pp 862-863 (=MYERS,
“Temporal Goods”); see also RENKEN, Church Property, p. 54.

149 See F.G. MORRISEY, “The Temporal Goods of the Chutch,” m CLSGBI Comm, p. 709.
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ecclesiastical goods rests with the juridic person to whom the goods pertain.
Furthermote, there is an added dimension to the Church’s use of dominium, which is the

purpose for owning goods.wo

W.J. King observes that “dominium always denotes
ownership for a purpose—the holding and use of property or funds to enable the
religious, charitable, and spiritual mission of the Church to be conducted in the
world.”"®" Administrators of public juridic persons must ensure that ecclesiastical goods
are in possession of the juridic person in accord with the clear canonical traditional
understanding of dominium, and it is also important that this dominium be reflected in
secure civil legal structures.”” The diocesan financial manual, or the instructions
envisioned by canon 1276, §2, are to make provisions for the canonical protection of
ecclesiastical goods. Such mstructions intend to ensure that dominium of goods remains
with the juridic person that has legitimately acquited them.'

To apply this understanding of dominium of ecclesiastical goods to public juridic

petsons means, for example, that the legitimately acquired goods of a parish (see c. 515,

150 See RENKEN, Church Property, p. 54.

131 W. J. KING, “Mandated Diocesan Centralized Financial Service,” m A. ESPELAGE (ed.),
CLSA Adyisory Opintons, 2001-2005, Alexandria, CLSA, p. 332 (=KING, “Mandated Diocesan Centrahized
Fmancial Service”).

152 For studies concetnung the debate on the civil protection of ecclestastical goods without
canonucally alienating them, see D.C. CONLON, “The McGrath Thesis and Its Impact on a Canonical
Understanding of the Ownership of Ecclestastical Goods,” mn CLS.A4 Proceedings, 64 (2002), pp. 73-96; AJ.
MAIDA, “Canonical and Legal Fallacies of the ‘McGrath Thesis on Reorganization of Church Entities,” 1
The Catholie Lawyer, 19 (1973), pp. 275-286, 288-289; RT. KENNEDY, “McGrath, Maida, Michels:
Introduction to a Study of the Canonical and Civil Law Status of Church-Related Institutions 1 the United
States,” 1 The Jurist, 50 (1990), pp. 351-401; R. KEALY, “Methods of Diocesan Incorporation,” m CLSA
Proceedings, 48 (1986), pp. 163-177, S. HOLLAND, “Canonical Reflections on Civilly Incorporated
Apostolates,” i _Acts of the Colloguenm: Public Ecclesiastical Juridic Persons and thesr Cavelly Incorporated Apostolates
(e.g., Unzversttzes, Healthcare Institutions, Social Service Agencees) in the Catholic Church in the U.S A.: Canoncal-Civel
Aspects,, Rome, Pontifical University of St. Thomas Aquinas in Rome, 1998, pp. 325-341; F.G.
MORRISSEY, “Establishment of a Lay Board and Alienation of Property,” m A. ESPELAGE (ed.), CLSA
Advisory Oprmons, 1994-2000, Washington, CLSA, pp. 422-424.

153 See RENKEN, Church Property, p. 54.



The Power of the Diocesan Bishop in Caring for Ecclesiastical Goods 54

§3; CCEO, cc. 279; 280, §§2-3) are owned by the parish.”* Its administrator, who
tepresents it in all juridic affairs, is its pastor (see c. 532; CCEO, c. 290, §1; see c. 1279,
§1; CCEO, c. 1023), and no one else. The local ordinary is to exercise careful vigilance
over the pastor’s administrative function (c. 1276, §1; CCEQ, c. 1022), but the ordinary 1s
neither the administrator of the parish nor the owner of its goods. Since they are not
petsonal goods, neither the ordinary nor the pastor may dispose of them capriciously.
Administration and alienation must follow the zxs that binds the juridic petson. This
must be reflected properly in diocesan practice and in civil legal structures.

Renken notes that full dominium means that a juridic person acquires, retains,
administers, and alienates temporal goods (see c. 1254, §1; CCEQ, c. 1007). If the juridic
petson cannot exercise all four of these actions, it cannot claim full ownership.lS > When
there is no full ownership, such goods cannot technically be termed “ecclesiastical
goods.” We find this especially when the Church receives goods iz frust (see c. 1302;
CCEQO, c. 1046): the Church acquires, retains, and administers the goods but 1s unable to
alienate them since the Church is holding them for a long-term purpose agreed upon
when the trust relationship was established. F.G. Motrissey says that “the test of full
ownership (dominium), then, consists in determining whether all four rights can be

. 156
exercised.”

154 See 1bud., p. 55.
155 See 1bid.
16 F.G. MORRISEY, “Acquirtng Temporal Goods for the Church’s Misston,” 1 The Jurist, 56

(1996), p. 592 (=MORRISEY, “Acquuring Temporal Goods”). See also R.J. AUSTIN, “Temporal Goods
Within the Church: Some Canonical Reflections,” in CLSANZ Newsletter, no. 2 of 1992, pp. 8-20.
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Canon 1255 designates the following as the subjects capable of owning goods:
the universal Church (uriversa ecclesia)™ (see c. 204; CCEO, c. 7), the Apostolic See (see
c. 361; CCEQ, c. 48), the particular Churches (see c. 368), and all other juridic persons —
public or private (see c. 116). Those entrusted with the care of ecclesiastical goods must
give an account of their duties to the competent authority determined by law,"® and, in
many instances, they may need special intervention (consultation, consent, permission)
from others in order to perform certain aspects of their adnunistration validly."”” Canon
1273 (CCEO, c. 1008, §1) affirms that the Roman Pontiff is the supreme administrator
and steward of all ecclesiastical goods; under his authority, all other ordinaries in the
Church exercise vigilance over the ecclesiastical goods of public juridic persons subject
to them (see cc. 1276, {1; 1301, §2; 1302, §2). Yet, nowhere in the law does it state that
dominium belongs to the Roman Pontiff and the other ordinaries. The concept of
ecclesiastical goods cannot be propetly understood without a grasp of the concept of
public juridic persons. This is so because only goods of the Apostolic See, universal
Church and other public juridic persons are ecclesiastical goods (c. 1257). It is therefore

necessaty to offer a synthesis of the notion of a juridic person i canon law.

157 Canon 113 § 1 says that the Catholic Church (1.e., the umiversal Church) and the Apostolic See
are moral persons established by divine ordmance. The particular Churches, however, are public juridic
persons « iure (c. 373). Canon 1255 legslates that all these persons are capable of owning temporal goods.
However, the Catholic Church as such owns nothing, not does the Apostolic See inasmuch as the term, as
used 1 canon 113 §1, refers to the Roman Ponuff (the supreme admunustrator and steward of all
ecclestastical goods—see c. 1273), not the Roman Cuna. The identification of the Apostolic See with the
Roman Ponuff himself was mentioned m the third meeting of the coetus de bonss Ecclesiae temporahibus on 21
January 1967. See Communicationes, 36 (2004), p. 244; DE PAOLIS, De bonis Ecclesiae temporalibus, p. 44.

158 See, for example, CIC/83, canons 636, §2; 1284, §2; 1287; and 1307.

139 See, for example, CIC/83, canons 1263; 1264; 1265; 1267, §2; 1277; 1279, §1; 1280, 1281;
1283; 1284; 1288; 1291; 1292; 1295; 1296; 1297, 1298; 1302; 1304, §1; 1305; 1308; 1309 and 1310.
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1.5 — Juridic Persons in the 1983 Code of Canon Law

Canon law, just like civil law, recognizes not only human beings but also juridic
entities as the subjects of rights and obligations. The foundation of this recognition is
Roman law, which recognized the existence of entities other than physical persons, also
endowed with nights and duties."” The 1917 Code did not use the term “juridic person”
but employed the term “moral person.” The 1983 Code changed the terminology, and a
different understanding 1s now given to it. The coetus De normus generalibus responsible for
the revision of this section of the Code distinguished between “juridical” and “moral”

persons.'” The consultors considered that a “juridical” person is a creation of the law,

while a “moral” person pre-exists in the moral order by virtue of natural law.'

Canon 96 says a physical person who has been baptized 1s thereby constituted as

a subject of rights and oblgations in the Church.'® Canon 113, §1'** says that the

160 A, GAUTHIER, “Jundical Persons in the Code of Canon Law,” m Studra canonica, 25 (1991), p. 79
(=GAUTHIER, “Junidical Persons mn the Code of Canon Law’).

161 See Communicationes, 9 (1977), p. 240; Communicationes, 12 (1982), p 122. GAUTHIER writes. “In
fact, though the group m charge of preparing the draft for this part of the Code, when discussing the
binomuial moral person/jundical person, was thiking above all of associations that somehow exist before
they are recognized 1n law, 1t also understood that the distinction could be used to honor the fact that the
Chutch preexists as a ‘moral’ entity before the intervention of human posttive law.” In “Junidical Persons
i the Code of Canon Law,” p. 81.

162 See W ONCLIN, “De personalitate moralt vel canowica,” in Acta Conventus internationalis
canonstarum Romae diebns 20-25 mas 1968 celebrats, Typis Polyglottis Vaticants, 1970, p. 131 (=ONCLIN, “De
personalitate morah vel canonica”).

163 See R. CORONELLI, “Appartenenza alla Chuesa e abbandono: aspetti fondamentah e questioni
termmologiche,” 1n Quadern: di dirttto ecclesiale, 20 (2007), pp. 8-34. CORONELLI examines how a person 1s
“constituted” and “mcorporated” mto the Church through the sacrament of baptism. Canon 11 recognizes
the nghts and obligations of those not baptized mn the Church but recetved mto it.

164 RENKEN observes that CIC/83, canon 113, §1 did not exist in the 1977 Schema or the 1980
Schema but was mserted after the 1982 final proposed draft of legislation was presented to Pope John Paul
II. In explamning the rationale for the omussion, the ¢vetus had explamed that reference to the Catholic
Church as a moral person had no need to be mentioned 1n the law since 1ts ongin 1s divine and not jundic;
and reference to the Apostolic See as a moral person was omutted because the cefns discovered no
consensus among commentators on the CIC/ 7977 about the proper subject of 1ts personality or about its
collegial or non-collegial nature. Therefore, the coetus decided 1t would be better to make no reference to 1t
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16.
> Canon

Catholic Church and the Apostolic See are moral persons by divine ordinance.
361 explains that 1 the Code the term “Apostolic See” (or the “Holy See”) refers to the
Roman Pontiff, the Secretariat of State, the Council for the Public Affairs of the Church,
and the other institutes of the Roman Curia.'® In the context of canon 113, §1, clearly
the “Apostolic See” means the Roman Pontiff only, since the mstitutes of the Roman
curia do not claim divine ongin.167 In the context of canon 1255, however, the
“Apostolic See” means all the mstitutes identified in canon 361 (CCEOQ, c. 48). Also, the
“universal Church” here refers to the “Latin Church.” Since as a rule this Code contains
legislation only for the Latin Church s# s, not for the several Eastern Churches sui
wris (c. 1). A junidic person 1s therefore, an artificial construct of the law, established to
fulfill a particular purpose or purposes which transcends the purposes of any of the
individuals or the group of persons constituted a juridic person.

The 1983 Code 1dentifies two ways whereby an ecclesiastical entity can acquire

jutidic personality, either by the law itself (# z#re) or by decree of the competent authority

in the law The coetus envisioned that the norms of the Code would legslate only for junidic persons, not
moral ones. In Church Property, footnote 47, p. 27; see also Communicationes, 9 (1977), p 240.

165 R.'T. KENNEDY remarks: “The 1983 Code more clearly distinguishes artificial persons (junidic
petsons consttuted by ecclesiastical authonty) from groups of persons or accumulations of assets not
brought mto extstence by ecclesiastical authonity (moral persons), and among the latter 1t distingushes
motal persons of divine mstitution (the Catholic Church and Apostolic See) from moral persons of human
ongin, such as varous @ facto assoctations or funds.” In “Jundic Person, [cc. 113-123),” 1 CLSA Comm?2,
pp. 154-156. The Eastern code does not use the term “moral persons” (see CCEO, c. 920). See also
GAUTHIER, “Jundical Persons mn the Code of Canon Law,” pp. 77-92, 231-258; FOX, “Introductory
Thoughts” pp. 231-258; J. HITE, A Prumer on Pubkc and Private Jundic Persons. Applications to the Healthcare
Minstry, Samt Louts, The Catholic Health Association, 2000, pp 5-9 (=HITE, A Prumer on Publc and Private
Juridsc Persons); RENKEN, Church Property, pp 22-43

166 These wmnstitutes are further defined as congregations, tribunals, pontifical councils, and other
offices. See JOHN PAUL II, apostolic constitution Reorganizing the Roman Cunia Pastor bonus, 28 June 1988,
n AAS, 80 (1988), pp. 841-921, English translation m CIC/83, pp. 683-751

167 G. VROMANT, De bonis Ecclesiae temporakbus, 3% revised edition, Brussels, Edinons De Schuet,
1953, p. 18 (=VROMANT, De bonzs Ecclesiae temporakbus). A. MCGRATH adds : “Here the term 1s understood
as tefetring to the totality rathan to any particular department which may fucntuon 1 the name of the
whole (cf. Can. 361) ” In “Physical and Jurnidical Persons,” m CLSGBI Comm, p. 64, footnote 2.
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(ab homing) (c. 114, §1).'® Jundic persons are not the product of chance; they are
deliberately established to serve a purpose which must always be in keeping with the
mission of the Church (c. 114, §2).

There are several instances in which the law itself establishes an entity’s juridic
personality. This occurs for example, when the competent authority erects the following
institutes: seminaries (c. 238, §1; CCEO, c. 335), public associations of the faithful (c.
313), dioceses (c. 373; CCEO, c. 177, §2), ecclesiastical provinces (c. 432, §2),
conferences of bishops (c. 449, §2), parishes (c. 515, §3; CCEO, cc. 279; 280, §2 ),
religious mstitutes (c. 634, §1), religious provinces (c. 634, §1), religious houses (c. 634,
§1), secular mstitutes (by inference - see c. 718), societies of apostolic life (c. 741, §1),
parts of societies of apostolic life (unless the constitutions determine otherwise (c. 741,
§1), houses of societies of apostolic life (unless the constitutions or statutes determine
otherwise (c. 741, §1).'” Since they are public juridic persons and they act in the name of
the Church, their goods are always governed by the norms of Book V and by their
individual statutes (c. 116, §1). The promulgated Code, however, has preferred not to
legislate the establishment of private juridic persons a ure.'”

Juridic personality 1s also established by an act of the competent authority (ab

homine), namely, a singular administrative decree that makes a provision (c. 48). Who are

168 It 1s wmportant to note the distinction between a junidic person and a jundic personality
Almost all junidic persons are established by a singular administrative decree, not by the law itself. What
this canon means s that the person’s personality exists either 1 virtue of the law or 1 virtue of the
competent authority’s decree (usually a singular decree) For example, a diocese 1s established by a smgular
admuistrative decree that makes a provision of the Congregation of Bishops, or the Congregation for
Evangelization of People (PB, atts. 76, and 89) but 1t 1s 1 virtue of the law itself that the newly-created
diocese 1s a juridic person. Thus 1s important because the legislator wants all dioceses to be jundic persons.

16 See RENKEN, Church Property, p- 35.

170 See GAUTHIER, “Jundical Persons in the Code of Canon Law,” p. 85.
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the competent authorities to grant jundic personality to an entity? The 1917 Code
established in canon 1489, {1 that only the local ordinary had the competence to grant
moral petsonality, but the 1983 Code is silent on restricting this competence to the local
ordinary alone."” This seems to create the possibility of 2 major clerical religious superiot
granting juridic personality to an entity subject to him.'” R. Geisinger recently remarked
that the 1983 Code does not resolve the problem of whether or not major superiors of
pontifical non-clerical religious institutes can confer juridic personality separately on the
work of their apostolate.'” We are of the view that diocesan bishops or major superiors
of pontifical clerical institutes can confer juridic personality on the apostolate of an
mstitute, because the establishment of a juridic person is by law or singular
adminstrative decree. Diocesan bishops can grant it by particular law or administrative
decree, whether general or singular, while major superiors of clerical institutes of
pontifical nights can only do so through administrative decree. Thus 1s precisely because
the law provides executive power to these persons (c. 134, {1); other superiors do not

have this power by law. They may have 1t through their approved constitution when 1t

171 See B K. DUNN, Sponsorship of Catholc Institutions, Partiularly Healthcare Institutions, by the Sisters of
Providence in Western United States, JCD thests, Ottawa, Samt Paul University, 1995, pp. 121-122.

172 MORRISEY explains: “The Code does not determine cleatly who can grant canonical juridical
personality to these works (works of the apostolate of institutes). There 1s no doubt that the diocesan bishop can
do so; but can religtous ordmaries or other major supenors also do so since they can establish provinces
and houses which, by law, have jundical personality? Can a bishop give jundical personality to a health-
cate system that will function 1 many dioceses, or could the supenors of the institutes mvolved do so? Is
1t possible to have acquited junidical personality by custom (lapse of time) or by some other means than a
formal decree? In “Deamo anno... On the Tenth Anmiversary of the Code of Canon Law,” i Studia
canonica, 28 (1994), pp. 110-111 (=MORRISEY, “Dectmo anno”) [words 1n 1talc are mine].

173 See R. GEISINGER, “Some Ongoing Considerations 1 Canon Law for Treasurers General of
Rehgious Institutes,” 1 Perrodica, 96 (2006), pp. 231-237
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stipulates that they can perform such executive acts by virtue of their office or through
delegation.'™

The Code provides ways by which the competent authonties can erect a juridic
person through a singular admimstrative decree. Before granting juridic personality to
any group or foundation, the Code warns that the competent authority be sure that the
proposed juridic person has the means foreseen to be sufficient to fulfill the purpose(s)
mn canon 114, §3 (CCEO, c. 921, §§1, 3). This juridic personality 1s acquired through the
decree of approval of the statutes and the decree of erection of the juridic person by the
competent authonty (c. 117; CCEOQ, c. 922, {1).

The 1983 Code distinguishes between public and private juridic persons. The
1917 Code only recogmzed moral persons without making any distinction. The
distinction of the 1983 Code 1s mmportant because 1t creates two different levels of

regulations of the goods of the two different kinds of juridic persons.

1.5.1 — Public Juridic Persons

Canon 116, §1 describes public juridic persons as “aggregates of persons”
unwersitates personarum or “aggregates of things” wmwersitates rerum established by the
competent authority to act m the name of the Church in fulfiling the specific tasks

entrusted to them.'” Thetr goods are technically recognized as “ecclesiastical goods™ and

174 See MORRISEY, “Decineo anno, pp 110-11, M P JOYCE et al, Procedural Handbook for Institutes of
Consecrated Lafe and Societies of Apostole Lsfe, Washington, CLSA, 2001, p 197

17> KENNEDY says “The distinction between a public and a private jundic person 1s essentrally
the distinction between a juridic person that 1s closely governed by ecclesiastical authornity (public junidic
person) and one that, although subject to authonty in certain respects, enjoys more autonomy and 1s
governed primanly by its own statutes (prvate yjundic person) Thes distinction o5 essentially a dyfference n
relationship to the hierarchy” In “Jundic Person, [cc 113-123],” 1 CLS.A Comm2, p 161 [emphasis added]
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thus are subject to the norms of Book V (c. 1257). The fact that public juridic persons
act in the name of the Church implies that they are closely governed by ecclesiastical
authority."™

Canons 121-123 provide for the allocation of the temporal goods of a public
juridic person when it is merged, or amalgamated, or extinct.

Canon 121 states:

If aggregates of persons (wniversitates personarum) or of things (unwersitates
rerum), which are public junidic persons, ate so jomed that from them one
aggregate (amwersztas) 1s constituted which also possesses jundic
personality, this new jundic person obtamns the goods and patnmonial
nights proper to the prior ones and assumes the obligations with which
they were burdened. With regard to the allocation of goods in particular
and to the fulfillment of oblgations, however, the mtention of the
founders and donoss as well as acquired nghts must be respected.

This canon provides for the union of juridic persons. It envisions the possibility of
juridic persons losing their personality in such a union. Such a union produces a new
juridic person. The new juridic person that emerges from the union obtains the
patrimonial rights of the prior juridic persons. The rights and obligations follow the
juridic persons into the new reality. All the temporal goods of the juridic persons joined
belong to the new juridic person. The Congregation for the Clergy recently warned and

directed that the norm of canon 121-122 should be appropriately applied when parishes

The apostolate of public juridic petsons 1s thus regarded as Catholic, because, “[t]he use of the
name ‘Catholic’ could at least suggest that a specific effort represents the Church 1tself or 1s officially
accepted by the Church. The authonty competent to consent to the use of the name ‘Catholic,” would
depend on particular circumstances. For example, canons 300 and 312 explain that the authonty
competent to erect a public associatton 1s also competent to allow that association to use the word
‘Catholic.” In RJ. KASLYN, “The Chnstian Faithful” 1 CILSA Comm2, p. 272. See also J.J. MYERS,
“Church Approval Necessary for Activity to be Truly Catholic,” mn Health Progress, 68 (1987), pp. 70-74.

176 See KENNEDY, “Jundic Person, [cc. 133-123],” 1 CLSA Comm2, p. 154.
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are jomed or merged. The temporal goods follows the faithful to their parish ad guem,

they do not go to the diocese.'”’

Canon 122 reads:

If an aggregate (umwersitas) which possesses public jurdic
petsonality 1s so divided erther that a part of it 1s united with another
jundic person or that a distinct public jundic person 1s erected from the
separated part, the ecclestastical authonty competent to make the diviston,
having observed before all else the intention of the founders and donors,
the acquired nghts, and the approved statutes, must take care personally
or through an executor:

1° that common, divisible, patrimonial goods and nights as
well as debts and other obligations are divided among the jundic persons
concerned, with due proportion m equity and justice, after all the
circumstances and needs of each have been taken 1nto account;

2° that the use and usufruct of common goods which are
not divisible accrue to each jundic person and that the obligations proper
to them are imposed upon each, m due proportion determined 1n equity
and justice.

Kennedy notes: “Commentators on the 1917 code often stated that a juridic person
(moral person) could not be divided; its territory could be divided, but not the
person.”'™ This was in accord with the theory that a person was indivisible. The 1983
Code provides for two possibilities of the division of a public juridic person. The first is
when the separated part of a public juridic person is joined to another public juridic

person. There 1s no creation of a new juridic person in this case; there is only a change in

171 See CONGREGATION FOR CLERGY, Letter to the President of the United States Conference of
Catholic Bishops, Prot No. 20060481, 3 March 2006.

178 See 1bid , p. 169 The CCEOQ, canon 929 retans the 1917 Code approach when 1t speaks of the
diviston of the terntory of a jurnidic person and not the division of a juridic person. The expression “moral
person” and “jundic person” in both the 1917 Code and the 1983 Code are not exactly equivalent. While
the two expressions were at least roughly equivalent as used in the 1917 Code, they are not equivalent at all
mn the 1983 Code. The reason for the change was influenced by “the doctrine according to which one
should distinguish between ‘uridical’ and ‘moral’ persons, the ‘junidical’ petson being created by law, while
the ‘moral’ person (for mstance an association existing 1n fact could be pre-exit m the moral order, by
virtue of natural law. this reality acknowledged by an analysis of soctety, 1s one that positive law should
recognize.” See A. GAUTHIER, “Junidical Persons in the Code of Canon Law,” pp. 77-92, especially pp. 81-
83
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the composition of both juridic persons involved. The second case is when the separated
part represents the substrate for the constitution of a new public juridic person.'”

Canon 122 stipulates that the act of dividing a juridic person and the act of dividing
its assets are different juridic acts. The division of assets are cartied out in due
proportion as dictated by equity and justice.' The competent authority to effect either
of these changes is the same authority that is responsible for the erection of the public
juridic person.181 In both cases, the competent authority is to ensure that the allocation
of goods and liabilities are equitably distributed.'™

Given the fact that public juridic persons are involved in the mission of the
Church, the law provides that every public juridic person is perpetual by its nature (c.
120; CCEO, cc. 925; 927, §1). Castro says that a juridic person is “an artificial subject
cteated by the law, [and] it has the nature that law attributes to it. ‘By its nature’ must be
understood in the sense that, being a center of rights and duties that transcend physical

persons, the juridical person as such is not tied to the life of physical persons.”'*

17 See L. CASTRO, “Juridical Persons,” in ExComm, vol. I, p. 790.
180 See KENNEDY, “Juridic Persons [cc. 113-123],” 1n CLSA Comm2, p. 171.

181 See 1bid., p. 169. Kennedy wrtes: “Ordinanly, this would be the authority competent to create
the jundic person (or estabhsh the undetlymg moral person upon which the law confers jundic
petsonality), such as the Holy See for a diocese (c. 375) or the diocesan bishop for a pansh (c. 515, §2).
Where not determined by untversal law, the designation of competent authority 1s to be found m the
proper law (see, e.g., c. 581) or 1n the statutes of a public junidic person.” In 1bid., p. 170.

182 The process of this division must ensure that common, divisible, patrimomial goods and nghts
(as well as debts and other obligations) are divided among the junidic persons, with due proportion n
equty and justice, after all the circumstances and needs of each have been considered; and also that the use
and usufruct of common goods which cannot be divided accrue to each jundic person, and that the
obligations proper to them are imposed upon each, 1n due proportion determmed 1n equuty and justice. See
RENKEN, Church Property, p. 30.

185 CASTRO, “Jundical Persons,” in ExComm, vol. 1, p. 782 [emphasis added)].
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Nevertheless, the law provides ways by which junidic petsons can cease to exist

(c. 120)." Canon 123 (CCEO, c. 930) reads:

Upon the extinction of a public junidic person, the allocation of 1ts goods,
patnmonial nghts, and obligations 1s governed by law and 1ts statutes, 1f
these give no indication, they go to the jundic person immediately
supertor, always without prejudice to the mtention of the founders and
donors and acquured nghts Upon the extinction of a private juridic
person, the allocation of 1ts goods and obligations 1s governed by 1ts own
statutes

Canon 123 distinguishes between public and private junidic persons mn the event of their
extinction. Concerning public juridic persons, the allocation of the goods, patiimomnial
rights, and obligations belong to the immediate supertor of the public juridic person, but
always respecting the mtention of the donors and acquired nghts. The junidic person
mmmediately superior 1s “that which pursues the same purpose or an analogous
purpose.”'® Thus, for example, the immediate superior of a parish 1s the diocese, and of

6

a diocese 1s the Holy See.'®

1.5.2 — Private Juridic Persons

One of the novel aspects of the 1983 Code 1s its recognition of private juridic
persons, a category that was hitherto unmentioned 1 the codified law of the Church.'”’
The private juridic person was proposed as a way of resolving “some of the difficulties

met m the exercise of the right of association, especially 1 the case of associations

184 See 1bid

18 See Communicatones, 6 (1974), p 100, no 7, “quella che persegue lo stesso fine o un fine
analogo ”

186 See Circular Letter of CONGREGATION FOR THE CLERGY Prot no 20060481, 3 March 2006,
1 RENKEN, Church Property, pp 39-40

187 MORRISEY, “Decirno anno,”p 111
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arising from private initiative.”® The 1917 Code provided for “ecclesiastical”
associations, erected by Church authorities (c. 708). Although the 1917 Code recognized
the associations established by the Christian faithful, it did not mention their juridic
personality. Such associations could own property, receive privileges, etc. In order to
give them recognition, the 1983 Code has made provisions for granting juridic
personality to private associations started by the initiative of the Christian faithful
Mortissey, nevertheless, notes that this innovation of the 1983 Code on private juridic

persons remains unclear in some areas:

The legislation does not distngush clearly enough between merely
voluntary assoctatons of the faithful (c. 310) and those which have
obtained some type of recogmution from ecclestastical authonties. This has
led to a number of ambiguties, particulatly when 1t came to the
administration of temporal goods. It would be helpful were any revised
legislation to clanfy the relationships existing between public and private
assoctations. 8

Private juridic persons are less subject to hierarchical authority 1 their actions; this 1s
precisely because they do not act in the name of the Church."”

The goods of private juridic persons are not considered ecclesiastical goods. In
the case of a private juridic person, the allocation of its goods, patrimonial rights, etc., is
cartied out according to the norms of proper statutes, always with due regard for the
acquired rights and will of the donors. This requirement that the temporal goods of

ptivate juridic persons be governed by its statutes is repeated mn canon 326, §2

concerning private assoclations: “The allocation of the goods of an association which

188 GAUTHIER, “Juridical Persons in the Code of Canon Law,” pp. 90-91.
18 MORRISEY, “Dectmo anno,” p. 111.
190 KENNEDY however observes: “Within the Church, all persons, natural and junidic, are subject

to hierarchical authonty i the area of doctrinal and moral mtegnty (see, e g., cc. 209; 305; 323; 386, §2;
397).” In “Juridic Person, [cc. 133-123),” mn CLS.A Comm2, p. 160.
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has ceased to exist must be determined according to the norm of its statutes, without

prejudice to acquired rights and the intention of the donors.”

1.6 — Categories of Ecclesiastical Goods

Ecclesiastical goods have traditionally been grouped into different categories, as

distinguished below:™"

1. Corporeal goods!®? — goods which are palpable or that can be percerved
by the senses (e g, a church, hospital, automobile),

2. Incorporeal goods — goods which are not palpable and cannot be
percetved by the senses but can only be percetved by the mind (e g, legal
nights, patents, stocks);

3. Immovable goods!® — corporeal goods which cannot be transferred from
place to place naturally (e.g, land, bwldings) or legally (e.g., doors,
plumbing, windows);

4 Movable goods — corporeal goods which can be transferred from place to
place (eg, merchandise, hvestock, automobiles), these are further
distinguished as
a. Fungible moveable goods — movable goods which could be

replaced 1n kind and which are consumed when used (e.g., gram,
vegetables, fruit, candles);

b Non-fungible moveable goods — moveable goods which are
not consumed by their first use (e.g, automobiles, furniture,
computers);

5. Sacred goods — goods designated for divine worship by dedication or

blessing (see ¢ 1171);1%

ICIC/ 17, canon 1497. See BOUSCAREN et al., Canon Law: A Text and Commentary, pp. 802-803;
DE PAOLIS, De bonis Ecclessae temporalibus, p. 11; VROMANT, De bons Ecclesiae temporalibus, pp 41-42.

192 The 1983 Code recogmzes the Roman law distinction between corporeal and ncorporeal goods,
“Res corporales sunt, quae tangi possunt, mcorporales, quae tangt non possunt” In GAIUS, Iustetutiones, 11,
12. We find this term also n CIC/ 1977, ¢ 1497 § 1.

193 Mention 1s made of inmovable and movable goods 1 CIC/§3, canons 1270; 1283, 2°; 1285,
1302, §1; 1303; and 1376.

194 Although canon 1171 reminds us to treat sacred things with due reverence, it does not
necessarily make all of them ecclesiastical goods It 1s important to note that not all ecclesiastical goods are
sacred goods, and not all sacred goods are ecclesiastical goods (private persons can own sacred goods, c.
1269; only the sacred goods of public junidic persons are ecclestastical goods)
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6. Profane goods — goods which are not sacred;

7. Precious goods — goods distinguished by artistic, historical, or materal
content, age, att, or veneration (see ¢. 11891%; CCEOQ, ¢ 887, §2)

196
8. Non-precious goods — goods which are not precious.

Goods in any of these categories can be ecclesiastical goods or not, depending on who
owns them. A further categorization can be implicitly discerned in the 1983 Code,

namely, non-stable patrimony and stable patrimony (see cc. 114, §3, 1285, 1291).

1.6.1— Stable Patrimony
The 1983 Code does not define the term “stable patrimony,” but the wording of
canons 1285 and 1291’ ptesumes that the jundic person possesses stable patrimony.

The phrase patrimonium stabile was not in the 1917 Code, but was introduced during the

198

revision of the Code. ™ Commentators after the promulgation of the 1983 Code have

tried to explain the meaning of the term “stable patrimony.” V. De Paolis writes:

The concept of stable patrimony 1s a new notion mntroduced to answer the
needs of our modern economy, which no longer rests prevalently on
goods once defined as immovable. Junisprudence needs to define the
concept of stable patrimony further. One thing 1s certamn: the new code
presupposes that every juridical person has a stable patrmony which can
be made up of either movable or immoveable goods. The determination

195 The 1983 Code mentions precious goods i the following canons: 638, §3; 1189, 1220, §2;
1270; 1283, 2°, and 1292, §2.

196 RENKEN, Chaureh Property, pp. 23-24.

197 Canon 1291 states. “The permission of the authority competent according to the norm of law
1s requuted for the valid alienation of goods which constitute by legitimate designation the stable patrimony
of a public junidic person and whose value exceeds the sum defined by law.”

198 See Communicationes, 12 (1980), p. 420. RENKEN writes: “The coetus De bonzs Ecclesiae temporalibus
had received recommendations to eliminate the term ‘stable patnmony’ from the 1977 Schema, the
recommendations mndicated that this phrase was mozre apt to conditions of an earlier time, but that it does
not seem suttable for the modern age which experiences so much economic change. Nonetheless, the coezus
retamned the term in order to indicate some hmit on the donations proscnbed by this canon, the coetus
constdered the term to reflect the conventional notion of what this canon conveys.” In Church Property,
footnote 147, p. 221.
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of these goods depends on the organs of the jundical person 1tself, in as
much as a legitimate ascription 1s required for those goods to become a
part of the stable patrimony.’® When we speak of legitimate ascription we
mean that such an asctiption 1s done according to the norms of law and
even according to particular law.200

Kennedy proposes a description of stable patrimony:

Stable patnimony 1s all property, real or personal, movable or immovable,
tangible or intangible, that either of 1ts nature or by exphait designation 1s
destined to remam 1n the possession of 1ts owner for a long or mdefinite
pertod of time to afford financial security for the future. It 1s the opposite
of free or liquid capital which 1s intended to be used to meet operating
expenses or otherwise disposed of within a reasonable short peniod of
time (within one or, at most, two years).?0!

M.L. Alarcén provides a similar description of stable patrimony:

Stable patrimony 1s compnsed of those goods that constitute the
munmmum secure financial basis to enable the junidical person to subsist
autonomously and to attend to the purposes and services proper to it,
there are no absolute rules, however, for establishing the stability of a
patrimony, since this depends not only on the nature and the qualty of
the goods, but also on the financial requirements for the fulfillment of the
objectives, as well as on the stationary or expansive situation of the
mstitutton.?0?

199 The Italtan Episcopal Conference has designated the following as stable patrimony

“1. goods which are patt of the foundational property of the entity;

2. goods coming to the entity 1tself, if the donor has so designated them;

3. goods assigned to stable patrimony by the admuistrative organ of the entity,

4 mobile goods given ex voto to the junidic person.

“On the contraty, not considered as stable patrimony - unless the entity has been legitimately
designated as such - are the fruits of the earth, of work or of other contractual activity; revenue from
capttal and from immobie patnmony, funds temporanly invested to achieve a higher return; immobile
funds designated by will of the donor to be iImmobilized for the immediate use of the proceeds.

“T'o be underscored 1s the importance of a legitimate designation’ (cfr. Can. 1291) 1 order for a
good to be part of the stable patrimony of a juridic person.

“Therefore, 1t 1s opportune that every junidic person prepares a list of goods constituting 1ts own
stable pattimony.” In CONFERENZA EPISCOPALE ITALIANA, “Istruzione in matena amministrativa
(2005),” testo approvato dalla 54a Assemblea Generale, Roma, 30-31 May 2005, art 53, English translation
i RENKEN, Chaurch Property, p 225.

200 V. DE PAOLIS, “Temporal Goods of the Church 1n the New Code with Particular Reference
to Institutes of Consecrated Life,” m The Jurisz, 43 (1983), p. 356

201 R T. KENNEDY, “The Temporal Goods of the Church, [cc. 1254-1310],” 1n CLS.A Comm?2, p
1495.

202 M.L. ALARCON, “Book V: The Temporal Goods of the Church, (cc. 1254-1258),” 1n CCLA,
993.
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The categories of ecclesiastical goods designated as stable patrimony are goods that have
been frozen, stabilized, or immobilized. Renken points out that, “[a]lthough some goods
may be considered part of stable patrimony due to custom (see canon 26), and although
a presumption normally exists that land and buildings are part of stable patrimony, a
deliberate decision must be made by competent authority in order to immobilize goods
which had earlier been considered free or liquid capital.”*” Stable patrimony is the basic

means that a public juridic person needs to fulfill the mission for which it was

established.

1.6.2 — Non-Stable Patrimony”*

Canon 1285 stipulates: “Within the limits of ordinary administration, only
administrators are permitted to make donations for purposes of piety or Christian charity
from movable goods which do not belong to the stable patrimony.” This canon deals
with donations made by administrators of ecclesiastical goods from moveable goods that

do not belong to the stable patrimony of the juridic person.”” All ecclesiastical goods

203 RENKEN, Church Property, p. 226. For an m-dept study of stable patmony see, Idem, "The
Stable Patimony of Public Jundic Persons," i The Jurisz, 70 (2010), pp. 131-162.

204 The term “patnmony” connotes a broader meaning that mcluding mhertance, tradition, etc.
But we are using 1t 1 a restricted sense m our research. We are actually hmiting the term to temporal
goods. See L.F., STELTEN, Ductwnary of Ecclesiastical Latin, Peabody, Massachusetts, Hendrickson Publishers,
Inc., 1995, p. 188.

205 KENNEDY explamns the use of the phrase fas est admmnestratorsbus: “This 1s an mnstance where the
force of the Latin 1s lost in English translatton. The Latin fas es? admintstratorsbus, translated ‘admunustrators
are permutted,’ 1s stronger than mere permussion; fas connotes a religiously based night or responsibility. It
can be translated ‘1t 1s lawful,” but with the connotation of lawful by divine command as distnguished from
lawfulness by human command or nght (ius es?).” In “The Temporal Goods of the Church, [cc. 1254-
1310],” i CLS.A Comm?2, p. 1487.

RENKEN notes that “the phrase jfar esz appears 1n ten canons: 45; 366, 2°% 396, 2°; 628, §3; 748, §2;
762; 952, §1; 1177, §2; 1285; and 1609, §4.

“The oppostte phrase 1s nefas est, which carries the connotation that something 1s forbidden by
divine command. It appears 1 four canons: 927; 983 § 1; 1026; 1190 § 1.” In Church Property, footnote 142,
p- 220.
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that have not been designated as stable patrimony are considered non-stable patrimony
of the public juridic person, and therefore, subject to the possibility of the administrator
making a donation from them (c. 1285). Part of the task of the diocesan bishop in caring
for ecclesiastical goods is to mandate the proper designation of stable patrimony of all

public juridic persons subject to him (cc. 392, §2; 1276).

1.7 — Ecclesiastical Goods and the Mission of the Church

The Second Vatican Council declared that there 1s a link between earthly things
(temporal goods) and those elements of the human condition which transcend the
wotld. The Church itself makes use of temporal things insofar as its own mission

requires it.2% The same Council identified the principal purposes of ecclesiastical goods:

Priests are to manage ecclesiastical property, propetly so called,
according to the nature of the case and the norm of ecclesiastical laws and
with the help, as far as possible, of skilled laymen. They are to apply thus
property always to those purposes for the achievement of which the
Church 1s allowed to own temporal goods. These are: the orgamzation of
dine worshap, the provision of decent support for the clergy, and the exercse of works
of the apostolate and of charity, especially for the benefit of those in need.

Prtests, just ike bishops (without prejudice to particular law) are
to use moneys acquired by them on the occaston of their exercise of some
ecclestastical office primanly for their own decent support and the
fulfillment of the duties of their state. They should be willing to devote
whatever 1s left to the good of the Church or to works of charity.?0

Commenting on the manner in which ecclesiastical goods can contribute to the building
up of the Church, the Fathers of the Council urge that bishops “should demonstrate that

wortldly things and human institutions are ordered, according to the plan of God the

26 See GS, no. 76, English translation 1n FLANNERY1, p. 985.

207 PO, no. 17, English translatton in FLANNERY1, p. 895 [emphasts added].
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Creatot, towards the salvation of men, and that they can therefore make no small contribution to

the bulding up of the Body of Christ.”*®

Stressing one of the purposes of ecclesiastical goods (assistance to the poor),™”

the Council Fathers stated:

God destined the earth and all 1t contains for all men so that
created things would be shared faitly by all mankind under the guidance
of justice tempered with chanty. No matter what the structures of
property are [. .] we must never lose sight of this universal destination of
earthly goods. In his use of things man should regard the external goods
he legitimately owns not merely as exclustve to himself but common to
others.[. ] the Fathers and Doctors of the Church, who taught that men
are bound to come to the aid of the poor and to do so not merely out of
their superfluous goods 210

One of the purposes of ecclesiastical goods is to care for the poor or needy, a task that
the Church has always carried out. The universal Church still helps the needy today

through various charitable organs, and therr function 1s coordinated by the Pontifical

211

Counci Cor Unum.”" Pastor bonus states that it 1s the function of this Pontifical Council to

stimulate the Christian faithful to participate 1 the mission of the Church by giving

witness to evangelical charity and suppott to the needy.*"

208 CD, no. 12, English translation 1n FLANNERY1, p. 570 [emphasts added].

209 “Jesus and the twelve kept a common purse. The funds from this common purse were used
both for their own needs and for the needs of the poor (Jn 12:6; 13 29) The apostolic church also had
common funds which were used for the poor (Acts 2. 44, 4-34-37). In the name of communion,
collections were made m order to help needy congregations (2 Cor 8:4; Rom 15:26; Heb 13.16).The
‘common purse’ of the disciples has evolved mto the ‘temporal goods of the Church.”” In ROCHE, “The
Poor and Temporal Goods 1n Book V of the Code,” p. 299.

20 GS, no 69, English translation in FLANNERY1, p. 975

211 PB, art. 145 states: “The Pontifical Council Cor Unum shows the solicitude for the needy, 1n
order that human fraternity may be fostered and that the chanty of Christ be made manifest.”

Article 146, 2° supulates that 1t 1s the duty of the Council “to foster and coordinate the mitiatives
of Catholic organizations that labour to help peoples in need, especally those who go to the rescue m the
more urgent crises and disasters, and to facilitate their relations with public international organizations
operating 1n the same field of assistance and good works.”

212 See PB, art. 146.
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The mission of the Church also involves the sanctification of the faithful through

divine worship (c. 834, §1). The munus sanctsficandi requires the use of temporal goods.”"

In order to catry out its munus sanctificand the Church requires ministers, and temporal

214 s
The mission

goods are necessary for their formation (c. 264) and sustenance (c. 281).
of the Church is also fulfilled through the works of the sacred apostolate®”
(establishment of orphanages, hospitals etc.) These apostolates require temporal goods.
Therefore, the proper purposes of ecclesiastical goods 1dentified mn canon 1254, §2 are all
in aid of fulfilling the mission of the Church.

There 1s no agreement among authors whether this list of canon 1254, §2 1s

taxative. Kennedy writes:

Insertion of the word ‘principally’ mdicates, for some, the existence of
other purposes,?'6 while others suggest that the insertion was made solely
because the paragraph speaks generally of the purposes of the Church,
not just of the ownership of temporal goods by the Church, and that the

213 ’SOUZA wrttes: “The divine worship concerns all that concerns the sanctification of the
farthful, which 1s regulated 1n Book IV ‘The Sancufymg Office of the Church.” Thete are a number of
applications for the use of matertal goods m the divine worship, espectally for sacraments and
sacramentals: water for baptism, bread and wine for the eucharnst, oil for confirmation and anomting of
the sick and also for baptism, ordination, consecration of chalices, churches Canon 1215, §2 states that the
bishop should not give permission to build a church untl, among other requirements, he also decides ‘that
the necessary means will be available to build the church and to provide for divine worship.”” In “General
Prnciples Governing the Admimustration of Goods,” p. 470.

24 D’SouzA explamns: “The fiting support of the clergy and ministers has been a practice nght
from the Old Testament. The Levites wete provided for their necessities by the people and they had the
night to certain offerings. The New Testament has many references to the worthy sustenance of ministers.
‘the labourer deserves hus wages’ (Lk. 10:7), ‘now to one who works, his wages are not reckoned as a gift
but as his due’ (Rom 4:4); ‘you go mto the vineyard too and whatever 1s right I will give youw’ (Mt 20.4).” In
1bid. For further study of the remuneration of clergy and other ministers see P GREINER, “Les biens
patotsstasles dans le contexte des diocéses francats,” in L ’Aunée Canontgue, 47 (2005), pp. 37-50. See also
N P. ODCHIMAR, “Decent Support and Social Secunty for the Clergy Under the 1983 Code of Canon
Law,” 1n Phikpprmana sacra, 18 (1983), pp. 511-538

215 The wotk of the sacred apostolate 1s often identified as those works necessary for the
proclamation of the good news of salvation, which 1s primardy dealt with 1n Book III: “The Teaching
Function of the Chutch.” In D’SOUZA, “General Pranciples Governng the Administration of Goods,” p.
470.

216 V. DE PAOLIS, De Bons Ecclesiae Temporahbus: Adnotationes in Codcer: Laber 17, Rome, Gregorian
University, 1986, p. 29; F.G. MORRISEY, “Acquiring Temporal Goods for the Church’s Mission,” p. 591.
ty P q g p P
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putposes of church ownership are, i fact, taxatively stated 27 In any
event, 1n light of the conciliar definition of the apostolate as all actwity of
the Church directed to bringing the world to Chust, 1t would be difficult
to concetve of any ecclesial purpose not included 1n ‘works’ of the sacred
apostolate.?!8

The 2004 Directory for the Pastoral Ministry of Bishops also notes this principal
purposes: “In the administration of goods, always presupposing that justice is observed,
the Bishop concerns himself first of all with providing for divine worship, charity, the
apostolate and the support of clergy: these ends are given precedence over all others.”*"”
Renken points out that goods accumulated “solely for the sake of wealth and security but
not for one of the principal purposes identified in canon 1254, §2, have no right to be
called ecclesiastical goods”® The purpose of owning ecclestastical goods is principally
for the mission of the Church, because all the elements identified in canon 1254, §2
concern the mission of the Church.

In a sumilar manner, canon 114, §1 (CCEOQ, c. 921, §1, §3) says all junidic persons
are ordered for a purpose which is 1n keeping with the mission of the Church and which

transcends the purpose of the individuals.”” Canon 114, §2 says these purposes are

understood as “those which pertain to works of piety, of the apostolate, or of charity,

17 A. MAIDA and N. CAFARDI, Charch Property, Church Finances, and Church-Related Corporations: A
Canon Law Handbook, St. Lows, Catholic Health Association, 1984, p. 10.

218 KENNEDY, “The Temporal Goods of the Church, [cc 1254-1310),” n CLS.A Comm2, p 1455

The coetns tevising temporal goods saw no need to hist multiple specific ends of the Church (e g.,
assistance to misstonattes, the promotion of culture, etc) The group said that “all the other ends that
could be added are nothing but the development of the ends already contamed under the more general
formulation of ‘works of the sacred apostolate and of charty.” See Communicationes, 12 (1980), pp. 396-397.

219 DPMB, no. 188, p. 205
220 RENKEN, Church Property, pp. 22.

221 HITE says that “a junidic person would not be true to 1ts purpose if 1t engaged m purely secular
actvity.” In .4 Primer on Publc and Private Juridsc Persons, p. 6.
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whether spititual or temporal.” The same purposes are asserted in canon 1254, §2. M.

D1 Pietro explains:

The purpose of the public junidic person transcends the purpose of the
individual, i a jundic sense. But the purpose of the public junidic person
in the concrete human situation, 1s dependent on the mtentionality and
the motves that move either the members of the wmwersitas personarum,
constituted as a public junidic person or the moderators of the wmwersitas
rerum, constituted as a public jundic person both of which are
recognizable 1n the larger community.?2

The purposes (goals or ends) of every juridic person must be in agreement with the
misston of the Church. These purposes are works of piety, works of the apostolate, and
works of charity (spiritual or temporal) (c. 114, § 2).” The purposes for the existence of
public juridic persons are the same as the purposes for the ownership of temporal goods
in the Church. This shows that the mission of public juridic petsons is the same as the
mission of the Church.”*

Ecclesiastical goods therefore have an mstrumental value in the Church.

According to DiPietro, they are the

necessary means to fulfill the theological and spiritual ends of the Church.
The general trust oblgations attaching to property are rooted wn the spiritnal and
theologrcal self perception of the Church and its mussion. Ths theological context
governs the mterplay among four concepts of the public juridic person’s
relationship to property that form the basic framework of Book V:

ownership  (domumaum);  stewardship  (despensator);  admmistration
(admumstrator) and trusteeship (fiduccana) (cc. 1256, 1273, 1273-1289 and
1302).2%

222 M. DI PIETRO, Ar Examination of the Unwersitas Rerum and the Unwversitas Personarum of New Puble
Juredse Persons Succeedang to the Healthcare Apostolate of Relygrons Institutes in the United States, Rome, Saint Thomas
Aqumas Pontifical University, 2004, p 228.

225 This canon can be compared with CIC/83, canon 222, §1 (on needs of the Church for which
all the Christian fatthful are bound to offer assistance) and 1254, §1 on the purposes for which the Church
can have temporal good) See RENKEN, Church Property, p. 27

224 D’ SOUZA observes: “Ecclesiastical goods are for the mussion and they cannot be owned and
admunistered in the spirit and logic of profit and accumulation.” In “General Principles Governing the
Admunistration of Temporal Goods,” p. 474. FOX also explamns: “Public junidical persons exist to act, to
perform specified tasks, to fulfill a mission entrusted to it by the Church. The zentzty of the pubhc jundical
person 1s intimately connected with 1ts Church entrusted activity 7 In “Introductory Thoughts,” p. 247

225 M. DIPIETRO, “Public Juridic Persons: Owners and Trustees of Chutch Property,” p 81.
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In addition to these principal putposes of ecclesiastical goods m the Church, one must
also note that the proper administration of temporal goods in the Church helps to
promote certam fundamental human values. Motrisey 1dentifies such values to include

honesty, respect for the intention of the donor, accountabulity, etc.”®

The principal
purposes of temporal goods in the Church are the same as the purposes or ends of
public juridic persons m the Church (cc. 114, §2; 1254, §2). Since public juridic petsons

share in a special way in the mission of the Church, one can say that ecclesiastical goods

are “indispensable” in achieving that mission.

1.8 —The Exercise of the Power of the Diocesan Bishop in Caring for
Ecclesiastical Goods

The diocesan bishop governs the diocese entrusted to him with ordinary,
immediate, and proper power (c. 381).”’ The universal law requires that he urge the
observance of all ecclesiastical discipline (c. 392, §1); he 1s bound to promote the
common discipline of the whole Church and, therefore, he 1s to exercise careful vigilance

so that abuses do not creep into the administration of ecclesiastical goods (c. 392).”* The Code

226 See MORRISEY, “Acquiring Temporal Goods for the Church’s Mission,” p. 590; see also
RENKEN, “The Prnciples Guiding the Care of Church Property,” pp. 136-177.

27 WJ. KING says: “Although canon 381 provides that a diocesan bishop possesses ‘all the
ordinary, proper and immediate power which 1s requred for the exercise of his pastoral office,” we know
that the legal capacity for a bishop to act upon jundic persons other than the diocese itself 1s quite limited
and circumscnbed He 1s by universal law the admunistrator only of the public junidic person of the diocese
[for acts of ordinary admustration more important 1 the light of the economic situation of the diocese,
and for acts of extraordmary administration]. By particular law other jundic persons, pious foundations, or
merely cwvil corporations may be established under hus adminustration. The majonty of ecclesiastical goods
(bona ecclessastica) within a diocesan ternitory do not belong to the jurnidic person of the diocese.” In
“Mandated Diocesan Centralized Financial Service,” p. 331.

228 1B. WATERS explams: “The bishop’s episcopal office obliges him to governance of the
diocese entrusted to his pastoral care, not only m spintualittes but also m temporaliies. Among the
bishop’s vanous duties, he 25 obliged to supervise carefully the administration of all goods that belong to each pansh
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defines the goods of public juridic persons as “ecclesiastical goods” subject to the norms
of Book V and the statutes of the public juridic persons (c. 1257, §1). Ecclesiastical
goods are administered by those identified as their administrators (c. 1279, §1). If these
goods belong to a public juridic person subject to the jurisdiction of the diocesan
bishop, they ate also subject to the diocesan bishop’s careful vigilance (c. 1276, §1).* It
1s, therefore, part of the pastoral duty of the diocesan bishop to care for the ecclesiastical
goods of the public juridic persons subject to him. This care of the bishop 1s part of his
pastoral munus (c. 381, §1). This pastoral munus requires that he use his proper, ordinary,
and immediate power to care for the ecclesiastical goods of the public juridic persons
subject to him. Bishop D. Schnurt points out the danger that could result from a

bishop’s failure to supervise the administration of ecclesiastical goods:

As we are pamfully aware, the Church 1s not mmmune to financial
malfeasance, a fact that has become mcreasingly clear 1n recent months as
financial scandals have been reported from all over the country In fact,
some 1 the media and elsewhere have comed Church finances as the next

m his diocese In order to do this, be o5 entztled to 155ue instructions whenever necessary to ensure that all ecclestastical
goods are safeguarded” In “Bishop’s Responsibility 1n Panish Financial Matters,” in A ESPELAGE (ed ), CL.S.A
Adwsory Openions, 1994-2004, Alexandrna, CLSA, p. 406 [emphasts added] (=WATERS, “Bishop’s
Responsibility 1n Panish Financial Matters”™).

22 See RENKEN, “Penal Law and Fmancial Malfeasance,” in Studia canonica, 41 (2008), p 12
(FRENKEN, “Penal Law and Financial Malfeasance™).

The supervisory role of the bishop 1s crucial to the safeguarding of ecclesiastical goods of the
public junidic persons subject to him. The bishop must therefore ensure that he 1s well informed before he
makes any decisions that the law requuires of him. Concerning this 1ssue, WATERS wntes: “Moreover, the
role of the diocesan bishop’s careful supervision of the temporalittes of parishes cannot simply be limited
to ratification of the decistons of the pansh priests. When an act of admunsstration, which 1s determined by
the bishop’s conference as extraordmary [in the statutes or by the diocesan bishop], 1s to be carried out,
the diocesan bishop cannot merely ratify a parish priest’s decision. Rather, he 1s obliged not only to consult
but also to obtam the consent of both the diocesan finance commuttee and the college of consultors before
he can approve.” In WATERS, “Bishop’s Responsibility mn Parish Financial Matters,” p. 406. Canon 1281
provides that acts of extraordmary administration by adminsstrators of public junidic persons subject to the
diocesan bishop are defined 1n the statutes of the yunidic person or by the diocesan bishop after consulting
the diocesan finance councd 1if the statutes are sient. The same canon further mdicates that all that 1s
required for such an act of extraordmnary admunistration 1s a wrtten faculty from the ordinary. The
required consent of the finance council and the college of consultors, mentioned in canon 1277 apply only
to acts of extraordinary administration by the diocesan bishop, not by admuustrators of public juridic
persons subject to the diocesan bishop. See KENNEDY, “The Temporal Goods of the Church [cc. 1254-
1310],” n CLSA Comm?2, p. 1483
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big scandal for the Catholic Church. A number of articles have appeared
as of late on this topic in vanous newspapers such as the Wall Street
Journal, New York Times, USA Today and Time Magazine. In today’s
environment of the Enrons, Worldcoms, et al., the Church must remain
vigilant. It must continuously seek measures and procedures that can
better ensure that the montes and resources are bemng expended in
accordance with the mtention of donors and benefactors.23?

Bishop Schnutr makes a series of recommendations to diocesan bishops, among which
are the “more active involvement and accountability of parish finance councils, and
training for its members, diocesan policies on conflicts of intetest, parish internal control
questionnaires, and internal audits of parishes.””' These recommendations are all means
that can be employed by the diocesan bishop to care for ecclesiastical goods of public
juridic persons subject to him. In this way the diocesan bishop can prevent abuses from
creeping into the administration of ecclesiastical goods (c. 392, §2).

In order to fulfill this pastoral munus of caring for ecclesiastical goods, the
diocesan bishop is empowered to promulgate laws and general decrees, issue singular
administrative acts, publish instructions, and to use other legitimate administrative
means. In view of what was discussed above, the diocesan bishop’s exercise of
legislative, executive, judicial, and administrative power specifically in caring for

ecclesiastical goods will now be examined.

230 D.M. SCHNURR [USCCB Treasurer], “Memorandum” to All Bishops on “Pansh Fiancial

Governance,” 23 March, 2007, mn http://www.usccb.org/finance/parshfinancialgovernance.pdf,

(=SCHNURR, “Panish Financial Governance); see also RENKEN, “Penal Law and Fimancial Malfeasance,”
pp- 5-6.

231 SCHNURR, “Parish Financial Governance.”

232 See RENKEN, “Penal Law and Financial Malfeasance,” p. 6.
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1.8.1 — The Exetcise of the Legislative Power of the Diocesan Bishop in Caring
for Ecclesiastical Goods

The fifth principle for the revision of the Code of canon law stated: “The
importance of particular legislation should be more accurately described in the new Code
of Canon Law, especially in the matter of temporal administration, since the control of
temporal goods must be governed for the most part by the laws of the respective nations
concerned.”® Following this recommendation, the Code makes provision for the
promulgation of particular laws with special reference to temporal goods.”* Canon 1287,
§2 says norms regulating the administration of ecclesiastical goods are fo be determined by
particular law. In some cases the diocesan bishop, who is the only legislator 1n his diocese
(c. 135, §2; 391), is mandated by the Code to employ dus particnlare™ to regulate the
administration of ecclesiastical goods:

1. Canon 1277 prescribes that he define acts of ordmary diocesan
admumstration “which are more important 1 hght of the economic
condition of the diocese”;

2. Canon 1281, §2 mandates lum to determme acts of extraordinary
admunistration for public jundic persons subject to him (unless their
statutes already define such acts),

3 Canon 1287, §2 requires hum to promulgate particular law determining
how admimsstrators render an account to the faithful concerning goods
offered by them to the Church;

4. Canon 1303, §1, 2° prescrbes that the diocesan bishop issue norms

defining the conditions, 1n addition to those found m the universal law,

236
for the establishment and acceptance of non-autonomous foundations.

3 Communicatrones, 1 (1969), pp. 80-81, English translatton 1 HITE, Reading Cases, p. 75.

23+ See ] RENKEN, “Particular Laws on Temporal Goods,” in Studses tn Church Law, 4 (2008), pp.
447-454 (=RENKEN, “Particular Laws on Temporal Goods”).

25 Jus particulare could esther be legislation (%x) or a general admumstrative decree (which falls
within the categoty of ). Concerning the promulgation of particular law see ] M. HUELS, “Ecclestastical
Laws,” 1n CLSA Comm2, pp. 55-85. HUELS explams: “A law must be enacted according to the necessary
legal formalities. The text of the law must be drafted mn wnting, approved by the legislator, dated, and
signed. Then, the law must be promulgated according to the requirement of canon 8. Finally, the law goes
mnto effect on the established date.” In 1bid., p. 57.

236 RENKEN, “Particular Laws on Temporal Goods,” pp. 447-448.
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Other canons are facultative, which allow (but do not require) the diocesan bishop to

establish particular laws:

1.

Canon 1263 says after he has heard the presbyteral council and diocesan
finance council, he may establish legislation imposing a moderate tax for
diocesan needs upon public jundic persons subject to him, and an
extraordinary and moderate exaction in cases of grave necessity upon
other physical and jundic persons;

Canon 1266 provides for situations where the diocesan bishop may,
through the promulgation of particular law, determine collections for
spectfic parochial, diocesan, national or universal projects,?’

Canon 1274 says the diocesan bishop may promulgate particular law
establishing various financial mstitutes (e.g, for clergy support, for social
security of clergy, for non-ordamed diocesan personnel, for poorer
dioceses, etc ),

Canon 1284, §2 says the diocesan bishop may require that administrators
of public junidic persons subject to him to prepare annual budgets of
projected mncome and expenses;

Canon 531 says, after the diocesan bishop has recetved the counsel of the
presbyteral council, he may 1ssue particular law concerning the allocation

of offerings on the occaston of parochal functions and the remuneration

of the clenics performing these functions 28

The diocesan bishop, as the chief shepherd of the diocese, can promulgate law

for the good of the community (c. 391, §1). Though the Code does not mandate the

promulgation of these laws, the bishop, judging the particular needs of his diocese, may

decide to promulgate laws requiring:

1.

That each pansh sends the names and professional qualification of the
members of the pansh finance council, the dates they met, the dates on
which pansh budgets were approved to the diocesan bishop or diocesan
finance council;

27 Although the canon uses a broad term “local ordmary,” we know that only the diocesan
bishop can promulgate laws for the diocese (see cc. 391, §1, 135, §1). We must also note that the Code
makes several provisions for the possibility of bishops’ conferences promulgating particular law for their
terratory. Such a law will definitely have to meet the criteria of canon 455. For further study of the general
decrees of episcopal confetences see A. J. ASANBE, The Authonty of the Diocesan Bishop and the Decrsions of the
Conference of Bishops in the Laght of Recent Studres: An Apprassal of Canon 455, §4, JCD thests, Rome, Universttas

Urbantana, 1996.

238 See RENKEN, “Particular Laws on Temporal Goods,” pp. 449-450.
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2. That the prior wrtten permussion of the local ordinary be required before
a special collection 1s gathered m the church or oratortes (other than those
mn which the local ordinary can order a spectal collection for specific
parochal, diocesan or national projects: c. 1266);

3. That the prior wntten consent of the diocesan bishop be recerved before
capital campaigns are cartied out by any public junidic person subject to
the diocesan bishop;

4. That the administrators of ecclesiastical goods subject to the diocesan

bishop receive the prnor consent of their finance councils before
petforming ordinary acts of administration which ate more important n
light of the economic condition of the jundic person,

5 That certarn lmits be established concerning donattons which an
admiunistrator of ecclesiastical goods can make for pious and charntable
purposes from non-stable patrimony;

6 That administrators recetve prior consent or consultation from others
when performing certain acts of alienation or transacttons which may

harm the patrimomial conditton of the public jundic person Such
particular law should further define precisely the nature of such acts.??

1.8.2 — The Exercise of the Executive Power of the Diocesan Bishop in Caring
for Ecclesiastical Goods

The diocesan bishop exercises his executive power to care for ecclesiastical
goods whenever he 1ssues general administrative norms and singular administrative acts
that telate to temporal goods. The following are examples of the exercise of executive
power of the diocesan bishop 1 caring for ecclesiastical goods:

1. To refuse permission, in matters of greater importance, for a

public juridic person to accept offerings (c. 1267, §2;**
CCEQ, c. 1016);

2. To gwve permission for a public jurtdic person to accept
offerings burdened by a modal obligation or condition (c.
1267, §2);

3. To 1ssue spectal instructions, within the limits of universal

and particular law, for the entite matter of the

239 See 1bud., p 449.

240 The act that 1s 1ssued 1s a singular admumstrative decree that makes a decision and must follow
the provisions of CIC/83, canons 35-58.
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administration of ecclesiastical goods (c. 1276, §2,*'CCEO, <.
1022);

4, To intervene m the case of the negligence of an administrator
(c. 1279, §1; CCEO, c. 1023);

5. To appoint suitable persons for a term of three years,
renewable, to admunister the goods of pubhlic junidic persons
subject to him if no other administrator 1s 1dentified by law,
the charter of the foundation, or the statutes (c. 1279, §2);

6. To give the written faculty for administrators to place valid
acts of extraordinary admunistration (c.1281, §1; CCEO, c.
1024);

7. To gtve consent for an admunistrator to mvest money which
remains after expenses and which can be set aside usefully
for the purposes of the juridic petson (¢ 1284, § 2, 6°;
CCEQ, c. 1020, §§1-2; 1028);

8. To demand that goods held 1n trust be safeguarded (c. 1302,
§2);
9, To give written permission for a junidic person to accept a

foundation validly (c. 1304, §1; CCEO, c. 1048, {§2 & 3);

10. To render prudent judgment, after hearing those concerned
and his own finance council, on the mvestment of money and
movable goods assigned to an endowment (c. 1305, §1;
CCEQ, c. 1049);

11. To reduce Mass obligations because of diminished revenues if

this power 1s expressly given to hum in the charters of the
foundation (c. 1308, §2; CCEO, c. 1052, {§1-5);

12. To transfer, for an approprate cause, the obligations of
Masses to days, churches, or altars different from those
determined in the foundations (c. 1309; CCEO, c. 1053);

13. To reduce, moderate, or commute the wills of the faithful for
plous purposes, for a just and necessary cause, if the
founder has expressly entrusted this power to him (c. 1310,
§1; CCEO, c. 1054);

2 The 1ssuing of an istruction 1s an exercise of executive power governance and thus must
follow the norm of CIC/83, canon 34
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14.

15.

16.

17.

18.

19.

20.

21.

To lessen obligations (other than Mass obhigations) imposed
by founders when their fulfillment, through no fault of the
administrators, has become impossible because of dimunished
revenue; the ordinary must first hear those concerned and his
own finance council, and must mtend to preserve the
intention of the founder as much as possible (c. 1310, §2);*?

To appoint a pastor who 1s to admunister the goods of the
parish (cc. 522; 532);

To appomt the diocesan finance officer who administers the
goods of the diocese under the authonty of the bishop (c.
494, §3);

To appomt members of the college of consultors who are to
assist 1 the admunistration of ecclesiastical goods of the
diocese (cc. 502; 1277);

To establish the diocesan finance counci which 1s to assists 1n
the administration of the ecclesiastical goods of the diocese
(cc. 492-493; 1263; 1277; 1281, §2; 1292, §1; 1295);

To establish the presbyteral council which assists 1 the
admunistration of the ecclesiastical goods of the diocese (cc.
495-501; 1263);

To remove a pastor from office because of poor
admunstration of temporal affairs when this causes grave
damage to the Church (c. 1741);

To designate some of the ecclesiastical goods belonging to
the diocese as stable patrimony, and to grant permussion for
administrators of public juridic persons subject to hum to
make such a deslglrlat:lon.z43

82

1.8.3 — The Exercise of the Judicial Power of the Diocesan Bishop in Caring for
Ecclesiastical Goods

The judicial power of the diocesan bishop is to be exercised according to the

norm of law (c. 391, §1). This power 1s to be exercised for the pastoral care of the

242 See RENKEN, “The Principles Guiding the Care of Church Property,” pp 144 147

2 Thus 1s certainly not an exhaustive lists
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diocese (c. 381, §1). Such pastoral care includes the exercise of the judicial power of the
diocesan bishop to ensure that abuses do not creep into the admunistration of
ecclestastical goods (c. 392, §2), and that ecclesiastical goods are used for the proper
purposes of the Church (c. 1254, §2). The diocesan bishop on some occasions exercises
his judicial power to care for ecclesiastical goods through his tribunal (c. 1427, §3).

Canon 1419, §2 says: “If a case concetns the rights ot temporal goods of a juridic

person represented by the bishop, the appellate tnbunal judges 1n first instance.” This
canon provides for adjudication of cases that concern ecclesiastical goods of junidic
petsons represented by the diocesan bishop. The diocesan bishop who moderates the
appellate tribunal exercises his judicial power through this means. Although the diocesan
tribunal cannot adjudicate cases nvolving diocesan property, the appellate tribunal
adjudication 1s no doubt an occasion of exercise of judicial power to care for
ecclestastical goods.

Canon 1427, §3 says: “Finally, 1f the controversy arises between physical or

junidic religious persons of different religious mnstitutes or of the same clerical mstitute of
diocesan right or of the same lay mstitute, or between a religious and a secular cleric or
lay petson or a non-religtous juridic person, the diocesan tribunal judges imn first
mstance.” The controversy between physical persons, or between religious institutes of
diocesan right may mvolve temporal goods ot ecclesiastical goods of the religious
wmstitute. By providing that the diocesan tribunal adjudicate these cases identified by
canon 1427, §3 the legislator further provides ecclesiastical means by which the diocesan
bishop can exercise his judicial power to care for ecclestastical goods. Furthermore,
public junidic persons (e.g., pamshes, schools that have been given public jundic

personality, religious mstitutes of diocesan night, etc.) may have controversies concerning
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property resolved in the diocesan tribunal, if it is competent to hear such cases (cc. 1427,

§3)244

1.8.4 — The Exercise of the Administrative Power of the Diocesan Bishop in
Caring for Ecclesiastical Goods

Whereas executive power is necessary to place administrative acts, both general
and singular in character, not all acts of administration require executive power. Some
technical aspects of the acts of administration of ecclesiastical goods which pertain to
general governance of a community do not commonly require an exercise of the power
of governance. They are, rather, an exercise of the ordinary, proper, immediate power of
the diocesan bishop used 1n fulfilling the pastoral zunus identified in canon 381.

The following are examples of the diocesan bishop’s exercise of administrative

power n caring for ecclesiastical goods:

1. To petform acts of administration which are more important 1n the light
of the economic situation of the diocese; to place act of extraordinary
admunistration (c. 1277),2%

2. To petform acts of alienation and other acts harmful to the patrimonial
condition of a junidic person of a religious msttute of diocesan nght (c.
1295);

3 To alienate certamn relics (c. 1190, §2; CCEO, c. 887, §1; 888);

4. To raise funds for any pious or ecclesiastical mnstitution or purpose (c.

1265, §1; CCEO, c. 1015);

24 Canons 1496-1499 provide for mstances where a judge could place some resttamnt on
another’s exercise of right. Withmn such a judicial forum, the judge could sequestrate ecclestastical goods of
a public jundic person that 1s 1 debt (c. 1497, §2). He could even place a sequestration on the exercise of
the night of the public junidic person (cc. 1498-1499). These are mstances where judicial power of the
diocesan bishop 1s exercised through the judges of hus tribunal to care for ecclestastical goods For an mn-
depth study of sequestration, see M. A. ORTIZ, “Actions and Exceptions in Particular [cc 1486-1499],
ExComm, vol. IV/1, pp. 1042-1050

#5Although the law establishes m canon 494, §3 that the diocesan finance officer admimster the
goods of the diocese under the authonty of the diocesan bishop, there 1s nothing mn the Code that
prohibits the diocesan bishop from administering the ecclestastical goods of the diocese. However, 1t will
be prudent to allow the diocesan finance officer to carty out acts of ordinary admumstration m the diocese.
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5. To accept a gift [a contract] to which 1s attached a condition or a modal
obligation c. 1267, §2; CCEO, c. 1016),

6. To 1nitiate ot contest a lawsuit on behalf of a public jutidic person 1 civil
court (c. 1288; CCEO, c. 1032);

7 To alienate goods (c. 1291; CCEQ, c. 1035, §1);

8. To abenate divisible goods, some of which were previously alienated
(1292, §3; CCEO, c. 1036, §1; 1038);

9 To lease church goods (¢ 1297);

10. To sell or lease ecclesiastical goods to their own admunsstrators or to thetr
relatives up to the fourth degree of consangunity or affinuty (¢ 1298;
CCEO, c. 1041),

11. To accept a foundation for a junidic person (c. 1304, §1; CCEO, c. 1048,
§§2 &3).246

CONCLUSION

This chapter has examined the power of the diocesan bishop within the broader
understanding of “power mn the Church.” The diocesan bishop’s power comes both
from the sacrament of orders and from the conferral of a canonical mission. His power
is exercised for the fulfillment of the mission of the Church, a mission 1 which all
Christ’s faithful are called to participate.””

Our study so far has shown that public junidic persons act in the name of the
Church and assume a principal role in the fulfillment of the mission of the Church. This

is precisely why the goods of public juridic persons are subject to the universal law

246 RENKEN, “The Prnciples Guiding the Cate of Church Property,” pp. 146-147.

27 DPMB no. 59, p. 69, states: “The ecclestology of communion requires the Bishop to mvolve
all Chrnstians in the one misston of the Church. In fact all Christians, individually and collectively, have the
night and the duty to cooperate in the mission which Christ entrusted to hus Church, each according to his
own particular vocation and gifts received from the Holy Spuat. In those things not essential to the
common good, the baptized justly enjoy freedom of opiuton and of action. In governing the diocese the
Bishop should willingly recogmize and respect this healthy pluralism of responsibility and this just freedom,
whether of persons or associations. He should gladly communicate to others a sense of responsibility, both
mdividual and collective, and he should encourage this m those who hold office 1 the Church, showing
them his full confidence; mn this way they will accept and fulfil with zeal the tasks that fall to them by virtue
of canon law or their vocation.”



The Power of the Diocesan Bishop in Caring for Ecclesiastical Goods 86

contained 1 Book V Smce all laws 1 the Church are geared toward the salvation of
souls (cf. ¢ 1752; CCEO, c. 1400), we can also confidently say that laws regulating
ecclesiastical goods are also for the salvation of souls, since these laws serve to ensure
that the Church has the means for a befitting worship, for remuneration of 1ts ministers,
for works of the apostolate, and also for rending help to those who are i need.

We also saw that there 1s a correlation between the mission of the Church and
the purposes for owning ecclesiastical goods. The purposes for which the Church
legitimately owns temporal goods are related to the mussion of the Church. The mission
of the Church 1s the mandate given by Chrnst to all Chnst’s faithful to go and proclaim
the gospel to all nations The practical fulfillment of this mission lies 1n the functions of
sanctifying, teaching, and governing in the Church Ecclesiastical goods help fulfill this
misston. Given the mmportance of ecclesiastical goods for the mussion of the Church, we
then examined specific ways 1 which the diocesan bishop (who as the vicar of Christ n
the diocese has a prncipal task of ensurng that the mussion of Chrust 1s propetly
fulfilled) exercises his power to care for the ecclesiastical goods of public juridic persons
subject to him.

The role of the administrator of ecclesiastical goods 1s very crucial to ensuring
that ecclesiastical goods are used for their proper purposes. Although the diocesan
bishop 1s to care for ecclestastical goods of public junidic persons subject to him, he 1s
not their adminstrator (c. 1279, §1) The admistrator of each public junidic person 1s
responsible for all the acts 1 e, acquisition, possession, adminstration and alienation (see
c. 1254, §2) of carng for ecclesiastical goods. We shall in the next chapter study who the
administrator 1s and what constitutes the munus of the adminstrator of ecclesiastical

goods.



Chapter Two

The Role of Administrators in Caring for Ecclesiastical Goods
Introduction

The role of an administrator of ecclesiastical goods is important in the life of the
Church. This is because he or she administers the property of a public juridic person. In
order to understand the role of the administrator in caring for ecclesiastical goods, we
need to be aware of what it means to administer. The term adwunistrare has both strict
and broad connotation.! The strict meaning of the term means the activity of the
admunistrator to preserve, nourish, and invest goods already acquired, 1e., acts of
admunustration (cc. 1273-1289). The broad meaning of adwinistrare entails all the activity
of the admunistrator as the representative of the public juridic person (cc. 118, 1279, §1).
F. Coccopalmerio points out that the concept of adwumistrare 1s broader than acts of

administration. He says to adminuster 1s to

carry out the activittes aimed at using ecclesiastical goods for the purposes
of the jundical person to whom they belong. Therefore, we can imndicate
the followmng fundamental activittes (pursuant to the norms of book V,
particularly cc. 1281ff): recogmize what those goods are, and their
condition (cf. c. 1283, 2): -acquire or alienate property; -dispose of goods

! The Pontifical Council for Legislattve Texts explammed the different meanings of the term
adpnnistrare as used m the Code. It noted that the term “administration” has a double meaning 1n the Code,
which one must carefully distngush® “(1) ‘Admustration’ can indicate the function proper to
ecclestastical authonty — different from the function of legislating and judging — consisting 1n placing acts of
governance m respect to the law. e g, singular admnistrative acts which include singular decrees and precepts,
rescripts, pnvieges, and dispensations (see canons 35-93). Admumustration here refers to the power of
governance. (2) ‘Admunistration’ can also refer to economic actions, which seek to conserve, to make to
bear fruit, and to better a patimony. The Legislator uses the term 2z both senses 1n the Code. For example,
when he 1s regulating an admimstrative act 1n Book I, he 1s evidently makimng reference to the first meantng of
‘admunistration;’ when, however, he establishes 1 canon 1279 the need for a public juridic person to have
an administrator, he 1s adopting the second meaning of ‘admurustration.’

“It 1s important to recall this distinction when examining Book V, and 1n particular 1ts Tite IT on
“the admimstratton of goods,” since there the Legislator 1s adopting both senses of the term
“admunistration” 1n relation to ecclesiastical goods. Concretely, when canon 1273 identifies the Roman
Ponuff as the supteme admunstrator of ecclestastical goods, 1t 1s referring to zhe proper jurisductzon of the Pope
in the Church and, therefore, over the goods of public juridic persons destined for the proper purposes of
the Church, as well as to an admmstrative function of an economuc type founded on domunative power over
goods.” In PONTIFICAL COUNCIL FOR LEGISLATIVE TEXTS, Note La fungtone dell'antorsta ecclesiastica sur bens
ecclestasticr, 12 February 2004, i Communicationes, 36 (2004), p. 26 [emphasts added], English translation by
J.A. RENKEN, “The Parochus as Adminsttator of Parish Propetty,” in Studia canonsca, 43 (2009), p. 492
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for vanous purposes; -preserve, restore, or transform goods; -draft and
preserve the documents relative to the admunistration of goods by

rendenng an account to the local ordinary.”

The importance of administering ecclesiastical goods is further underscored by the
extensive treatment that the legislator gives to the subject matter. In fact the whole of
Book V could be called “norms for the administration of ecclesiastical goods.” The
competent authority designated as “administrator of ecclesiastical goods” is empowered
by both universal and particular laws to carry out the task of administering the
ecclesiastical goods of a public juridic person (cc. 118; 494, §3; 532; 1279, §1). Broadly
speaking, the administrator administers ecclesiastical goods by catrying out the acts of
acquisition, possession/retention, administration, alienation and contracts, on behalf of
the public juridic person.’

In this chapter we shall examine the role of the administrator of ecclesiastical
goods. The task of administering ecclesiastical goods mvolves the four aspects of full
dominium identified in canon 1254, §1. The role of administrators of ecclesiastical goods
shall therefore be examined along this line. We shall first discuss the role of the Supreme
Pontiff who is also the supreme administrator of all ecclesiastical goods (cc. 331; 333, §1;
360; 1273). Since the Code provides for the participation of some otgans in the
administration of goods, this chapter shall also study the role of the college of

consultors, the presbyteral council, and the finance council in this matter.

2 F. COCCOPALMERIO, “Particular Churches,” in ExComm, vol. 11/2, p. 1180.

3 We are using “administration” in a broad sense hete because 1t is obviously not true that to
administer (in the strict sense of canons 1273-1289) 1s a means by which goods are acquured.






