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its critics with a closed system.??

For women who loved other women, the new science of the human
psyche devised particularly sinister explanations for women’s
healthy yearnings for emergence and self-fulfillment. Prior to
1920, gender variation, also known as "gender inversion", was the
predominant defining characteristic of lesbians and gay men, not
sexual behaviour. Thus a woman who did not display the physical
appearance, personality, mannerisms, speech, interests and habits
culturally associated with females was considered 1lesbian.
Gradually, sexual behaviour became the determining characteristic
and, by the 1950s, the sexual definition was pre-eminent.33

In the nineteenth century, a decent woman was free to publicly
kiss another woman but not a man. By the 1920s, a woman could
publicly kiss a man but not a woman. In the course of a few
decades, the joyous and healthy possibilities of love between women
were transformed into morbid, degenerate and dangerocus desires.

Krafft-Ebing’s notion that lesbianism is a congenital defect
continued to be a major influence well into the twentieth century.
By 1920, however, Freud’'s theory that lesbianism is arrested
development caused by childhood trauma superseded the congenital-

defect concept.

Freud proposed that the normal sexual development for men
and women was essentially heterosexual. He described how
girls take the difficult path to femininity by giving up
their mothers as love object and transferring their
attentions to men in their search for the penis that has
been denied them. Failure to negotiate this route

%? Anderson and Zinsser, supra, note 197, vol. II at 217.

This is but one of many examples of "science" maintaining the
status guo.

33 Roscoe, supra, note 139 at 12.
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successfully might lead to lesbianism: ‘They might remain

arrested in their original attachment to their mother and

never achieve a true change-over to men’. Or they might

fall victim to the ‘masculinity complex’: ‘Thus a girl

may refuse to accept the fear of being castrated, may

harden herself in the conviction that she does possess a

penis, and may subsequently be compelled to behave as

though she were a man’,3
Thus a genetic theory of cause was replaced by a psychoanalytic
theory. Nurture replaced nature. Freudianism treated love between
women, not as a natural impulse and/or a healthy response to one’s
environment, but as a failure to develop normally — not as a fetus
but as a child.?® Freud himself warned against confusing natural
instincts and cultural teachings yet he and his followers proceeded
to create a psychology which accepted uncritically the patriarchal
traditions of European culture.3®

On several points Krafft-Ebing and Freud agreed: that
"butch/femme" roles characterise lesbian relationships®’, that
same-sex love is an undesirable medical condition, and that men who
love men and women-loving women constitute a single group. Neither
considered that lesbianism might be natural for women or a healthy

resistance to male domination and the dehumanizing limitations of

traditional female roles.

34 "Introduction”, Not A Passing Phase, supra, note 10 at 11,
citing Sigmund Freud, "Female Sexuality" (1931); "Some Physical
Consequences of the Anatomical Distinctions Between the Sexes"
(1925); "Femininity" (1933) in Jean Strouse, ed., Women and
Analysis (New York: Laurel, 1974).

315 Faderman, supra, note 11 at 323.
¢ Anderson and Zinsser, supra, note 197, vol. II at 217.

317 preud believed that "the active invert" usually exhibited
masculine characteristics both mentally and physically and loocked
for femininity in a partner. He did not grasp the possibility that
women might be emulating heterosexual role models and attempting to
fit themselves into the only roles that were visible.
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Even though Freud himself opined that lesbianism is almost
impossible to "cure", his theory of childhood trauma seemed to
suggest otherwise and indeed the medical community quickly assumed
jurisdiction for the new malady, reaped profits and reported
cures.?3!®

The only lesbian described by Freud in any detail is an
eighteen-year-old girl who had never engaged in genital sex with
another female. Like generations of romantic friends in the past,
Freud’s subject had kissed and embraced her beloved and dreamed of
retiring with her to a harmonious existence away from the world
they knew. Despite Freud’s conviction that lesbians are masculine,
his subject did not fit the stereotype except, as Freud put it, for
her mental attributes of "acuteness of comprehension and...lucid
objectivity".3? Approximately one-third of the subjects
discussed in Havelock Ellis’ work had not engaged in genital sex
with another female. Ironically, however, the popular wisdom by
1930 was that all intense love between adult women was expressed in
genital sex and that genital sex was the lesbian’s primary
interest.??°

The case history of Lucille Hart, a young medical student,
shows how psychiatry and its offshoot, clinical psychology, have

defined "...what is normal in human sexuality and what should be

38 Faderman, supra, note 11 at 314-17.
% sigmund Freud, "The Psychogenesis of a Case of
Homosexuality in a Woman" (1920) The Standard Edition of the

Complete Psychological Works of Sigmund Freud, vol. XVIII (London:
Hogarth Press, 1955).

320 raderman, supra, note 11 at 326-28.
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exposed to the cornucopia of treatment and cure".3?!

Lucille Hart, a lesbian patient suffering from guilt,
underwent major surgery, the adoption of male attire and the
adoption of a male social identity due to psychiatry’s impact on
her life.’?® 1In 1917, Hart was a young woman in her second year
of medical school (the only woman in her class) when she sought the
help of a psychiatrist, Dr. J. Allen Gilbert, to rid herself of an
unspecified phobia.

As a very young girl, Hart had been attracted to other girls,
had had numercus sexual fantasies concerning these girls, but had
not acted on her feelings until her first year of college. She
apparently felt no shame or guilt about her first 1lesbian
experiences until she read about her "true condition" in medical
textbooks and was plunged into self-condemnation and misery.3??
This prompted her to seek the psychiatrist’s "help". His rather
extensive notes show an energetic, intelligent and ambitious young
woman who clearly did not fit the contemporary image of the stay-
at-home woman.

By the time Hart consulted the psychiatrist, she already knew
that her relationships with other women were the sustaining
emotional and erotic relationships in her life and that men held no

such interest <for her whatsoever, although she enjoyed and

3 John P. De Cecco, "Preface", John C., Gonsiorek, ed., A
Guide to Psychotherapy with Gay and Lesbian Clients (New York:
Harrington Park Press, 1985) at 3, originally published at
(1981/82) 7:2/3 Journal of Homosexuality.

22 Jonathar Katz, Gay American History: ILesbians and Gay Men
in the U.S.A. (New York: Thomas Y. Crowell Co., 1976) at 267.

23 Ibid. at 273-74.
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respected individual men. Due to the combination of her
psychiatric therapy and her reading of medical texts, she resolved
to be cured of her lesbian desires. She changed her mind, however,
when Dr. Gilbert could give her no assurances that his therapy
(suggestive therapy in the hypnoid state), would leave the rest of
her personality in tact.?’*

After reaching this decision, Hart asked Dr. Gilbert to help
her adopt a male social role so that she could, in Gilbert’s words,
"try to face life under conditions that might make life bearable".
Hart requested that Gilbert remove her uterus because, in Gilbert’s
words, "she realized and urged the advisability of sterilization of
herself as well as any individual, afflicted as she was".¥*

After Hart graduated at the top of her medical school class,
Gilbert performed the hysterectomy. Hart then donned male attire,
married another woman and settled down in a neighbouring state to
practice medicine.

Gilbert described Hart as follows:

(Hart’s] natural male instincts carried her into
associations with the female sex and positive attractions
were unavoidable. Women of normal sex life felt
themselves attracted by her because of her aggressive
male characteristics. One, to whom she is now married,
fell in love with her because of her male psychological
characteristics...[Hart] is now married to a normal woman
of high degree of mentality and decided physical
attraction. BAll parties to the deal were fully cognizant
of all the facts involved before entering into the
contract and they now have a home apparently happy and
peaceful based upon psychological attractions with such
ministration to the physical as existing conditions can
render possible,?*

324 1hid. at 275.

25 Thid. at 276.

26 Ibid. at 276-77.
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This is the "sickness" model: healthy attributes are deemed
abnormal masculinity in a woman, Hart’s life-partner is thought to
be "normal" because she has the culturally approved gender role,
the women’s sexual relationship is inadequate because a penis is
absent, and the relationship is assumed to be built on a male-

female polarity.*¥’

3. Twentieth-century Literature and the Media as a Weapon.

In Britain, media interest in lesbians began during World War
I. In 19218, a scandal hit the headlines when the dancer Maude
Allan failed in her libel action brought in response to claims that
she was a lesbian. Radclyffe Hall’'s victory in her action for
slander in 1920 was also reported in the press. In 1921 lesbianism
was discussed in the press because Parliament failed in its attempt
to bring sex acts between women within the scope of the criminal
law in the same way as sex acts between men. However, it was media
coverage of the 1928 obscenity trial of Radclyffe Hall’s novel, The

Well of Loneliness, which arcused an enormous amount of media

publicity about the existence of legbianism and which caused single
women to be suspect.??®

Particularly in France but elsewhere as well, lesbianism
became the cosmopolitan chic of bohemian and literary circles in
the early twentieth century. Through the 1330s, many lesbian

writers adopted the literary style of nineteenth-century decadence

327 1pbid. at 258-73.

328 pnlison Oram, "‘Embittered, Sexless or Homosexual’: Attacks
on spinster teachers 1918-39", Not A Passing Phase, supra, note 10,
99 at 106.
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and exoticism which thus became associated with lesbianism.
Characters who were portrayed as tortured and living in hell, were
also glamorous — their lives filled with excitement as they boldly
rejected middle-class values in favour of exotic tastes and
voracious sexual promiscuity.???

Lesbian fictional characters were power-hungry and
unscrupulous, invariably preying upon young girls with a sadistic
pleasure designed to destroy the younger woman’s life. Often the
lesbian-vampire spouted feminist philosophy. Held captive by the
ruthless and loveless control of an older woman, the young victim's
life is ruined; she suffers abject misery and loneliness, and

attempts suicide.®® The Regiment of Women, a novel written in

1917 by the English author, Clemance Dane, warned mothers of the

dangers of lesbian teachers in the schools.3%

In most of the anti-lesbian novels written in the first
half of the twentieth century, the lesbian is a feminist,
a woman with a powerful ego, frequently in a position of
authority over innocent girls. Almost invariably she is
"twisted." While in most cases her perversity has turned
her into a vampire, sometimes she is nothing more than a
confused sickie. Generally the message is that such
women need to be put away, either for society’s good or
their own...[W]ith women’s increasing mobility, [fiction
with this message] became increasingly common.3%

4. Social Change: the World Wars and the Second Wave of
Feminism.

World War I fostered the breakdown of sex discrimination in

Faderman, supra, note 11 at 358-61.

30 Tbid. at 341-56.

Anderson and Zinsser, supra, note 197, vol II at 221.
Faderman, supra, note 11 at 341.
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employment, as women competently performed jobs previously reserved
for men. Despite the panic in some quarters that more freedom for
women would destroy the family and threaten civilization, U.S.
women won the right to vote immediately after the war.

The medical view — that women who wanted independence were
neurotic and confused lesbians — served those who felt threatened
by women’s new freedom and those who had an investment in the old
order. After World War I, when women had proven by their
participation in the war effort that there were no biological
reasons to exclude them from the public sphere, the biological
(congenital) explanation for lesbian attraction lost public support
in favour of Freud's psychoanalytic theory.?*

Sexual activity outside of marriage, which dramatically
increased in the 1920s, was a backlash to the repression of
Victorian thinking and a response to Freud'’s teaching that human
beings are either sexual or repressed. Birth control devices
reduced the fear of pregnancy and the back seat of the now-
affordable automobile provided privacy.?¥

In 1920, the 238,000 American women in college constituted
almost half the college population. Almost nine million women
worked outside the home. But the sudden independence of women
caused a vioclent reaction. Predictably, there was a concerted
effort after the war to persuade women of their natural passivity
and to induce them to return to their roles as wives and mothers.

Aspiring women were portrayed as masculine, therefore abnormal,

333 1bid. at 332.

*% Aron XKrich, The_ Sexual Revolution: Seminal Studies in
Twentieth Century Sexual Behavior (New York: Dell, 1964).
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therefore lesbian. Feminism was vilified for encouraging women to
become more assertive and independent, thereby interfering with
heterosexual attraction, which was described as requiring
exaggerated differences between the sexes.®®® By the end of the
decade, negative public opinion that female independence would
destroy men and the institution of the family brought about a
marked decrease in female ambitions.

Heterosexual responsiveness began to get a reputation as
mental hygiene. This resulted in the stigmatization of single
women and increased pressure on women to perform heterosexually.
In Britain, one of the consequences of "heterosexuality as mental
hygiene" was the persecution of spinster teachers.

Hostility toward spinster teachers in Britain during the

interwar period focused on their failure to marry and

produce children, on their wunhealthy influence as

celibates or lesbians in the schools, on their earning

power and on their feminist politics.3%
* * *

--.[T]he perceived image of the spinster suffered an
increasingly negative change, resulting in the stereotype

of an embittered, thwarted, sexually frustrated or
deviant woman.?¥

The 1931 German film "Madchen in Uniform" cautioned mothers to
be wary of sexually aggressive lesbian teachers.?¥®

In the early 1920s, schools operated under regulations
requiring women teachers to resign if they married. Consequently,
during the 1920s and 1930s most British women teachers were

unmarried. The censuses of 1921 and 1931 show that approximately

3% Faderman, supra, note 11 at 335-36.

3% Qram, supra, note 328 at 117-18.
37 1bid. at 99.
Anderson and Zinsser, supra, note 197, vol II at 221.
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85 per cent of all women teachers were unmarried.3*

Increased seXual freedom translated into increased pressure on
women to actively engage socially and sexually with men.
“Companionate"” marriage, idealized in the 1920s as "a bond of
creative companionship and interdependent cooperation”, gained
popularity as the cure for the oppressiveness of Victorian
marriage. Whereas women were not expected to be sexually
responsive to their husband in a Victorian marriage, now their
mental health depended on and was measured by their sexual
responsiveness. The 1920s and 1930s

..was a period when the notion of marriage as a
psychological as well as social necessity for women was
introduced. Popular sexology texts proclaimed that
sexual relations with men was the only way to
psychological health and fulfillment for women. They
characterised women without male partners as frustrated,

a prey for complexes and neuroses.3

Women who did not enjoy sex with their husbands were now
blamed for being "frigid" or suspected of worse. The new and
idealized emphasis on social and sexual relations with men
transformed female companionship and solidarity into something
menacing, thereby enhancing negative views about love between
women . 4

Before World War I, many British feminists argued that

remaining single was important because celibacy and a career, or

work within the women’s movement, was more rewarding than

33% Qram, supra, note 328 at 100.

M0 Thid. at 104.
31 Christina Simmons, "Companionate Marriage and the Lesbian
Threat" (Fall 1979) IV:3 Frontiers: A Journal of Women'’s Studies
54_59 -
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subordination to men in marriage. They believed that spinsterhood
gave women a real alternative to marriage and would eventually
improve the conditions of marriage. A different feminist attitude
developed just before World War I and became popular between the
wars. Influenced by the writings of Havelock Ellis, these British
feminists argued that women had a right to pleasure in heterosexual
sex — consequently they supported "free unions", divorce law reform
and the use of birth control. Unfortunately, in accordance with
growing sentiment which stressed the necessity of heterosexual
intercourse for women and the harm of sexual repression, they
attacked lesbians and spinsters who remained outside
heterosexuality.??

Despite anti-lesbian sentiment, two 1929 studies found erotic
love between women to be more common than Kinsey's findings 20
years later. 1In one study of 2200 married and unmarried women,
50.4% responded that they had experienced "intense emotional
relations with another woman" and 26% reported that those relations
had been accompanied by sex or were recognized as sexual in
character. Between 75% and 80% of these experiences occurred in
women over 30 years of age.* In the second study involving 100
married women, 27% of the study group reported being sexually

attracted to other women.3%

The fate of the British schoolgirl story is tangible proof

42 Oram, supra, note 328 at 111.

3 Katherine Bement Davis, Factors in the Sex Life of Twenty-
Iwo Hundred Women (New York: Harper & Row, 1929) 247-48, 257.

¢ Gilbert von Tassel Hamilton, A Research in Marriage (1929;
rpt. New York: M. D. Lear, 1948) 496.
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that heterosexuality became compulsory in twentieth-century
Britain,® The schoolgirl stories, whose popularity spanned
forty years and reached its heyday in the 1920s and 1930s, are

concerned with women’s struggles to relate in a mature, loving and

346

non-possessive way. The demise of these stories was caused by

the growing sentiment that women in close friendships were sexually
perverted. Elsie J. Oxenham’s novels of +the Babbey Girls
exemplified the world of intense female friendship.

As a source for attitudes to women’s friendships
over forty years, the Abbey books are remarkable. They
show how in the 1920s schoolgirl story writers had a
unique freedom to explore all the dimensions of women’s
love for women. As the years passed this freedom was
progressively curtailed, with writers becoming more and
more confused and restricted by the new heterosexual
demands and the negative image of lesbianism. In later
decades critics looked back and sneered at their naivety,
or amused themselves by exposing (or denying) the
homosexual tendencies of their schoolgirl heroines and
their creators.?'

During the forty years that these stories <flourished,
lesbianism was progressively redefined, finally encompassing all
intimate relationships between women, whether sexual or not, and
represented as a scientific fact.34®

During World War II, women repeated the work experiences of

World War I and they entered professional schools as never

33 Rosemary Auchmuty, "You'’re a Dyke, Angela! Elsie J. Oxenham
and the rise and fall of the schoolgirl story"”, Not a Passing
Phage, supra, note 10, 119 at 140.

36 Auchmuty, supra, note 345 at 128.
37 1bid. at 138.
48 1phjd. at 139.
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before.?*” At the war’s end, women were again ushered out of the
work place to make room for the returning soldiers, scared into
retreat by accusations of lesbianism. Books were now more specific
in claiming that feminism was a dimension of emotional illness,
arrested development and lesbianism. One book suggested that
society protect itself from lesbians by preventing lesbians from
projecting their distortion onto society; hence, as a precautionary
measure, unmarried women should be banned from school teaching

because they might set a poor example for children.3%

5. Development of Lesbian and Gay Enclaves.

World War II has been described as a "national coming out
experience" for the United States.®' Family ties were weakened
as millions of Americans were uprooted and sex-segregated in the
armed forces and in industry. In the U.S., all recruits were
routinely screened at induction with probing questions about their
sexual desires and experiences. Standardized psychiatric tests
developed during World War I were also used to ferret out those men
and women who admitted being homosexual or ever having been in love
with someone of their own sex. For many, it was the first time
they had thought about their lives in these terms. Mass labeling
by the U.S. military hastened the process of self-identifying and

thousands of men and women who had either been refused admission or

*¥ Elaine Kendall, Peculiar Institutions: An Informal Historv

of the Seven Sister Colleges (New York: G.P. Putnam’s Sons, 1976)
at 204.

**® Ferdinand Lundberg and Marynia Farnham, Modern Woman: The
Lost Sex (New York: Harper and Row, 1947) at 296, 365-66.

! prEmilio, supra, note 306 at 80-81.
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terminated from service for same-sex conduct joined the lesbian and
gay networks in New York, San Francisco and Los Angeles. Those
deemed sufficiently heterosexual to serve their country saw the
official enforcement of the "homosexuality as sickness” model and
witnessed the resulting ostracism of lesbians and gay men.3%?

Sex-segregation brought the same opportunities for Canadians
to have same-sex intimacy. Yet Canada did not experience the
development of lesbian and gay networks during the war to the same
degree as the U.S.°*" Kinsman suggests that this may be due to
the less specific sexual classification of men and women excluded
from the Canadian military. Women and men who were excluded for
homosexuality were not classified in a separate and specific
category of "homosexuals". Instead, lesbians and gay men were
categorized

...as "anti-social @psychopaths" and ‘"psychopathic
personalities” with "abnormal sexuality".?®

After the war, the renewed emphasis on heterosexual
arrangements in Canada and the return to pre-war sexual divisions
of labour strengthened lesbian and gay networks by distancing them
from the social mainstream.3*

In the U.S., relatively secret "homophile" organizations

formed to support and educate their membership. The Mattachine

32 Kinsman, supra, note 304 at 109-10.
33 1hid. at 109, 113.

¢ Ibid. at 110, quoting "Clinical Subjects" in W. R. Feasby,

ed., Official History of the Canadian Medical Services, 1939-1945,
vol. 2, published by the authority of the Ministry of National

Pefence (Edmund Cloutier, Queen’s Printer, 1953} 85-86.
335 Kinsman, supra, note 304 at 113.
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Society, a gay men’s organization, was founded in 1948; the
Daughters of Bilitis, a lesbian organization, was founded in 1955.
Both organizations rejected the illness and sin models in favour of
a civil-rights model which viewed lesbians and gay men as an

oppressed minority.3¢

In the late 1940s and early 1950s there were simultaneous
events with opposite effects. The Kinsey studies liberalized
attitudes by revealing the startling fact that same-sex sex is
common. Then came an increase in anti-homosexual public sentiment

and official harassment which portrayed the homosexual as a

national security risk.3%’

6., The Kinsey Studies: "Gender Inversion" Debunked.

In the late 1940s and early 1950s, Alfred Kinsey and his co-
researchers studied sexual behaviour and attraction, first in males
and then in females, demonstrating that the number of people who
were attracted to or engaged in sex with members of their own sex
was much larger than anyone imagined. Xinsey'’s report promoted a
liberal tolerance of same-sex sexual contact but did not analyse
gender roles or challenge the primacy of the heterosexual
couple,?®®

Kinsey did not study sexual identity, as such, so he did not

correlate behaviour and fantasy with self-identification.

¢ Harvard Note, su ra, note 126 at 1517; Katz, supra, note
322 at 336,

37 Kinsman, supra, note 304 at 113.

**® Pam Johnson, "Edith Simcox and Heterosexism in Biography:

a lesbian-feminist exploration" in Not A Passing Phase, supra, note
10, 55 at 61.
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He was not interested in questions of sexual meaning,
identity, consciousness, or how sexual experiences were
socially organized, but only with what he saw as the
development of a "scientific" classification of sexual
behaviour.?*

The results of Kinsey’s studies showed how widespread same-sex
sexual intimacy was and debunked the notion that homosexuality was
gender inversion. Based on the significant percent of people who
experience psychological arousal to and overt sexual experiences
with members of their own sex, Kinsey concluded that the ability to
enjoy same~-sex sex or sexual fantasy is an inherent capacity. He
exploded as myth the notion that normal men and women are
exclusively heterosexual and that lesbian and gay attraction is
either gender inversion or caused by childhood trauma.

The world is not divided into sheep and goats. Not all

are black nor all things white. It is fundamental of

taxonomy that nature rarely deals with discrete

categories and tries to force facts into separated pigeon
holes. The living world is a continuum in each and every

one of its aspects. The sooner we learn this concerning

human sexual behaviour the sooner we shall reach a

sounder understanding of the realities of sex.3°

By measuring the incidence of psychologic reaction and/or
overt sexual behaviour, Kinsey and his associates found that human
sexual experience traverses a continuum. Kinsey developed a seven-
point scale on which zero represents exclusive heterosexuality and
six represents exclusive same-sex sexual behaviour and attraction.

An individual who rates "3" on the scale is said to be equally

attracted to, and sexually active with, members of either

3% Kinsman, supra, note 304 at 114.

¥ A. C. Kinsey, W. B. Pomeroy, and C. E. Martin, Sexual
Behaviour in the Human Male (Philadelphia: W. B. Saunders, 1948) at
639.
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biological sex. See Figure 1.3

KINSEY SCALE

| I— L 1 1 1 [l ]

o t 2 3 4 5 6

Figure 1

*! Alfred Kinsey, Wardell B. Pomeroy, Clyde Martin, and Paul
H. Gebhard, Sexual Behaviour in the Human Female (Philadelphia:
W.B. Saunders Company, 1953, reprinted 7/66 and 9/68) 469-7C,
Figure 93.

The categories on the Kinsey Scale relating to women are
defined as follows:

"0" denotes that all psychologic responses and all overt
sexual behaviour are directed toward men.

"1" denotes that psychological responses and/or overt
experiences are directed almost entirely toward men, with
incidental psychosexual responses and/or incidental sexual contacts
with women. Lesbian reactions and/or experiences are usually
infrequent, may mean little psychologically, or may be initiated
accidentally and rarely are there any deliberate attempts to renew
lesbian contacts.

"2" denotes that the preponderance of psychosexual responses
and/or overt experiences are heterosexual with "rather definite[]"
responses to lesbian stimuli and/or mors than incidental lesbian
experiences. Some may have a small amount of lesbian experiences,
some a considerable amount, but heterosexual experiences always
predominate. "Some...may turn all of their overt experience in one
direction while the psychosexual responses turn largely in the
opposite direction; but they are always erotically aroused by
anticipating homosexual experience and/or in their physical
contacts with...[women],

"3" denotes being equally heterosexual and 1lesbian in
psychologic response and/or overt experience and enjoying equally
both types of contact without a strong preference for one over the
other.

"4" denotes a preference for and a preponderance of
psychosexual responses and/or overt behaviour with other women
accompanied by an ability to respond with men, perhaps even coupled
with a fair amount of contact with men.

"5" denotes almost exclusive lesbian psychologic response
and/or overt activities with only incidental psychologic response
or overt acts with men.

"6" denotes exclusive lesbian psychologic response and/or
overt acts. This may mean exclusive psychologic response even
without overt acts. "6" means never having either psychologic
response or erotic pleasure from overt acts with men.

"X" denotes no erotic response to either heterosexual stimuli
or lesbian stimuli and no erotic pleasure from overt acts with
women or men. Ibid. at 471-72.
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Kinsey discovered that, by 45 years of age, 28% of all women
in his study group had experienced psychologic sexual arousal with
other women (hereinafter "arousal"), 19% had had physical contact
of a sexual nature (hereinafter "experience") whether or not they
had been erotically aroused by it, and 13% had been aroused to the
point of orgasm (hereinafter "orgasm") by their physical contact.

See Figure 2 below,?¢?

Homosexual Experience
Total sample

ACCUMULATIVE INCIDENCE:
Homosexual experience, arousal, orgasm
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Figure 2

%2 Thid. at 452-53, Figure 82. The figures and tables
reproduced here are all from Sexual Behaviour in the Human
Female,supra, note 36l.
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Kinsey found that marital status was significant. By 45 years
of age, 24% of single women, 9% of "previously married women"
(widowed, separated or divorced), and 3% of married women had had

contact with member(s) of their own sex. See Figure 3 below,?3

Homosexual Contacts
Experience

ACCUMULATIVE INCIDENCE:;
Homosexual experience, by marital status
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Figure 3

The time periods during which lesbian contacts took place are
shown in Table 1 below. Thirty-one percent of those in the 41-50
Year-old age group reported contacts extending four years or more.
Those for whom lesbian contacts spanned one year or less

constituted 47% of the study group and 25% had experiences spanning

3 Ibid. at 453-54, Figure 83.
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a two- to three-year period.?

Number of Years Involved in Homosexual Contacts
Including activity with and without orgasm

NUMBER OF TOTAL AGE AT REPORTING
TIMES OR YEARS | SAMPLE Adol-20 21-30 31-40 41-50
Percent
1-10 times 32 26 35 32 33
1 year or less 47 43 51 44 44
2-3 years 25 26 27 21 25
4-5 years 10 15 7 9
6-10 years 9 11 11 8
11-20 years 7 4 14
21+ years 2 4
Number of cases 709 137 202 202 122
Table 1

Table 2 below shows arousal, contacts and orgasm by education
level., The most highly educated women are most apt to have

experienced arousal (36%), contact (27%) and orgasm (19%).%S

4 1bid. at 492, Table 129.
5 Ibid. at 493, Table 131.
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Accumulative Incidence:
Homosexual Arousal, Experience, or Orgasm

By Educational Level

TOTAL EDUCATIONAL LEVEL TOTAL EDUCATIONAL LEVEL
AGE SAMPLE 0-8 9-12 13-16 17+ SAMPLE 0-8 9-12 13-16 17+
HOMOSEXUAL AROUSAL
% Farcent Cases Cases
8 2 1 1 1 2 5720 179 999 3226 1124
10 3 2 3 2 4 5699 179 999 3226 1124
i2 5 3 g 4 6 5674 179 959 3226 1124
15 10 11 10 9 " 5614 173 298 3226 1124
20 17 13 14 17 21 4267 127 849 2168 1123
25 23 8 18 24 28 2743 117 678 1020 925
a0 25 10 18 25 33 2017 109 494 697 717
35 27 10 21 28 33 1447 91 317 487 552
40 27 10 18 28 32 237 687 189 301 380
15 28 17 28 36 565 124 165 23
HOMOSEXUAL CONTACTS: EXPERIENCE
% Percent Cases Cases
12 1 2 1 1 1 9733 179 1007 J267 1142
15 5 9 5 4 4 5685 175 1006 3267 1142
20 <] 11 7 9 12 4318 129 854 2194 1141
25 14 8 8 14 19 2779 119 683 1035 842
30 7 9 10 17 24 2045 111 500 707 727
35 19 9 12 17 25 1470 93 322 483 562
40 19 10 10 19 24 951 &8 193 304 386
45 20 8 20 27 972 127 165 234
HOMOSEXUAL CONTACTS TO ORGASM
% Percent Cases Cases
12 1 2 1 - han 5779 178 1012 330 1152
15 2 9 3 1 2 9733 174 1011 3301 11532
20 4 8 4 3 3] 4359 128 860 2220 1151
25 7 5 5 7 10 2803 118 687 1046 952
30 10 8 S 10 14 2058 110 502 713 733
a5 11 7 5 11 15 1480 g2 323 458 587
40 12 7 5 13 15 956 ] 194 305 389
45 13 [ 13 18 574 127 166 236
Table 2
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Table 3, shown below, shows the distribution of women on the
Kinsey Scale, by marital status. The highest incidence of lesbian
psychologic response or overt acts 1s among single women.
Seventeen percent of single women who are 37 years old score from
“1" to "6" on the Kinsey Scale (incidental to exclusive lesbian
history) and 3% score "6" (exclusive lesbian history). Eight
percent of married women reported at least incidental lesbian
history and 14% of previously married women reported at least
incidental lesbian experience. Surprisingly, by 37 years of age,
22% of single women, 4% of married women, and 10% of previously
married women scored in the "“X" category, meaning no erotic
response to either heterosexual or lesbian stimuli and no erotic

pleasure from sexual acts with either sex.?**

3¢ Thid. at 499, Table 142.
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Active Incidence:
Heterosexual-Homosexual Ratings
By Marital Status

RATING
AGE 0 1-6 1 2 3 4 5 6 X
SINGLE FEMALES
Percent Percent % Cases
5 7 6 -- -- 2 — - 3 87 5914
10 7 11 - 1 2 - - g a2 5820
15 34 6 2 1 1 - - 2 60 5714
20 72 11 5 2 1 1 1 1 17 3746
25 72 14 4 3 1 3 1 2 i4 1318
30 67 18 5 4 2 3 2 2 15 622
35 61 20 6 3 3 2 3 3 19 370
37 61 17 5 3 2 2 2 3 22 290
MARRIED FEMALES
Percent Percent % Cases
17 80 11 ) 1 0 0 0 1 8 89
20 89 B 5 1 1 - - - 3 545
25 a0 8 6 1 - - - - 2 1331
30 90 9 6 2 -- - - -~ 1 1215
35 89 10 7 2 - - - - 1 908
40 89 9 6 2 ~- 0 - - 2 569
45 89 9 6 2 - 0 - 2 311
50 88 8 4 3 0 0 1 0 4 154
PREVIOUSLY MARRIED FEMALES
Percent Percent % Cases
20 80 14 6 1 3 3 0 1 81
25 75 17 7 3 0 1 3 3 178
30 78 14 5] 2 1 2 1 2 224
35 78 17 g 3 0 1 2 2 204
40 76 14 8 2 2 o 1 1 i0 177
TABLE 3
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Since 62% of all women are exclusively heterosexual ("0") and
only 1 to 3% of all women are exclusively lesbian ("6") until their
thirty-fifth year, and after accounting for the approximately 6% of
all women (age 35} who have no psychologic response and/or
pleasurable erotic contact with men or women®®’, 29% of all the
thirty-five-year-old women in Kinsey's study had both lesbian and
heterosexual desires and/or engaged in both 1lesbian and
heterosexual activities (from "1" to "5").?® Thus, considering
behaviour and psychologic response only (but not self-
identification), 2%% of the women in the study could be called
bisexual.

Kinsey's research proves that, for many women, lesbian desire
and sexual acts are a significant aspect of their sexuality. For
these women, the real world is a changing mixture of lesbian and
heterosexual desire and sexual acts.

Kinsey’s studies legitimatized the discussion of sexuality in
the media and prompted a further shift toward a sexual definition
of homosexuality away from the gender-inversion theory promulgated
by the sexologists.

Although Kinsey did not study the formation of lesbian

identity and culture, significantly, his "findings implicitly point

*7 According to Table 142, at 35 years of age, 19% of 370
single women (70.3 women), 1% of 980 married women (9.8 women) and
5% of 204 previously married women (10.2 women) scored "X." Thus,
90.3 of 1554 women, or 5.8% of all women in that age group rated
IIX-II

3% The statistics for men experiencing gay desire and/or overt
acts are even higier. Only 50% of men are exclusively heterosexual
("0") throughout their lives and 4% are exclusively gay ("6"}.
Hence nearly half (46%) of all men eXperience both gay and
heterosexual desires and/or gay and heterosexual overt sexual acts
(from "1" to "5"). De Cecco, supra, note 283 at 56.
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to a complex form of mutability — the possibility for change in the
ways people conceptualize and label their sexual behaviour".3®
His work is also tremendously significant because of the reaction
it generated. Kinsey’s werk is

.. .important to an examination of the social organization
of sexual knowledge and the social and political
struggles over meanings and consequences of this
knowledge.??

7. The Homosexual as National Security Risk.

The release of...[Kinsey’s] findings was met with
moral outrage. Sexual conservatives simply refused to
believe them. The most vehement attacks were levelled at
the volume on female sexual behaviour. Some U.S.
conservatives used the findings to magnify the danger of
homosexuality, arguing that it was an epidemic. The
findings were used in the context of the cold war scare
and the McCarthyite witch hunts to whip up hatred and
fear against lesbians and gay men. On the other hand,
the relatively small percentage of those engaged in
exclusively homosexual acts was used to denigrate
homosexuality as "deviant" behaviour practiced by only a
small minority of the population, thus buttressing

notions of Theterosexual normalcy for the vast
majority.’’!

A series of English trials and scandals connected spying and
homosexuality.’’? Many lesbians and gay men were either fired or
resigned from the U.S. Civil Service as security risks.

The U.S. news media in the late 1940s and early 1950s plainly

shows the relationship of the Cold War and anti-communist and anti-

¥ Janet E. Halley, "The Politics of the Closet: Towards Equal
Protection for Gay, Lesbian, and Bisexual Identity" (1989) 36:5
U.C.L.A. T.aw Review 915 at 940.

70 KXinsman, supra, note 304 at 114.

1 1bid. at 114-15, citing D’Emilio, supra, note 306 at 386,
37, 42.

32 Elizabeth Wilson, Women and the Welfare State (London:
Tavistock, 1980) 67.
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homosexual witch hunts. For example, Guy George Gabrielson,
Republican Natiomal Chairman, in an article entitled "Gabrielson,
G.0.P. Chief, Says They Are as Dangerous as Reds" was quoted in the

New York Times on April 19, 1950:

Perhaps as dangerous as the actual Communists are

the sexual perverts who have infiltrated our Government

in recent years. The State Department has confessed that

it has had to fire ninety-one of these. It is the talk

of Washington...?”?

Kinsman notes +that, in Canada, the witch hunts against
lesbians and gay men were far more vigorocus than against
communists.?* The "anti-homosexual" scare prompted a Canadian
security panel to formulate an "anti-homosexual"” policy in 1946
which resulted in numerous dismissals and resignations.

The firings were carried out at the urging of the

security panel, a small, secret committee of top civil

servants and Mounties, and were based on confidential
reports .’

At the height of the national security scare in 1952, the
Canadian Parliament passed a new immigration act barring the
admission of gay men as subversives. The previous law provided for
the exclusion of lesbians and gay men if they had been convicted of
crimes of moral turpitude.?’®

The Royal Canadian Mounted Police [hereinafter "RCMP"], took

on the task of ferreting lesbians and gay men out of its own ranks

373 Katz, supra, note 322 at 91.

% Kinsman, supra, note 304 at 121, citing Philip Girard,
"From Subversion to Liberation: Homosexuals and the Immigration
Act, 1952~1977," June, 1985, unpublished paper prepared for the Sex
and the State lesbian/gay history conference.

¥75 Rinsman, supra, note 304 at 121.

7€ Ibid. at 123.
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as well as out of the government, in general. These efforts
reached their peak at about the time when, in 1967, Justice

Minister Pierre Trudeau proposed the decriminalization of lesbian

and gay acts.?”’

8. Decriminalization of Lesbian and Gay Sex Acts.
a. Decriminalization in The United Kingdom . . . 164
b. Decriminalization in Canada . . . . . . . . . 168

This section briefly summarizes the developments of the
criminal law which resulted in the decriminalization of lesbian and

gay acts in Canada. The historical background of decriminalization

takes us to the United Kingdom.

a. Decriminalization in The United Kingdom.

Before 1533, sodomy was an ecclesiastical offence. 1In that
year, gay acts were prohibited and made punishable by death in
English secular law. Lesbian acts have never been an offence under
English secular law. Criminalizing gay acts in England was a moral
decision heavily influenced by religious prohibitions and concepts
of appropriate gender roles. Criminalization simultaneously
diminished freedom and conferred a criminal identity onto gay men.

In 1861, sodomy and attempted sodomy were made punishable by
life imprisonment and ten years’ imprisonment respectively. 1In

1885, the degree of the crime was reduced to a misdemeanor

77 Ibid. at 121-22. The RCMP’'s position on the employment of
lesbians and gay men softened in 1986 to accept candidates who are
"out". The change in policy was occasioned by the federal
government’s 1986 statement that the equality rights set forth in

section 15 of the Charter would be interpreted to include lesbians
and gay men. Ibid. at 122-23.
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punishable by imprisonment for two years.?® It was suggested

that a paragraph be included in The 1885 Criminal ILaw_ Act which

would have penalized lesbian acts. Queen Victoria is reported to
have expressed complete ignorance of lesbian acts and refused to
sign the bill unless all such references were deleted.?”

In 1921, a similar amendment was rejected by the British House
of Lords.

Speaking on the issue, one member warned, "You are going

to tell the wheole world that there is such an offence,

bring it to the notice of women who have never heard of

it, never dreamed of it. I think it is a very great

mischief." Lord Birkenhead added: "I would be bold

enough to say that out of every thousand wcmen, taken as

a whole, 999 have never even heard whisper of these

practices. Among all these, in the homes of this

country...the taint of this noxious and horrible

suspicion is to be imparted".?®

In the late 1800s and early 1900s, the new medical definitions
and regulations fostered public discourse which in turn fostered
the development of a gay and lesbian social identity.3®
Psychiatry, jurisprudence and literature spawned a public discourse
where "homosexuality began to speak on its own behalf...[and] to
demand that its legitimacy or ‘naturalness’ be acknowledged..."?®?

The Committee on Homosexual Offences and Prostitution,

appointed in Auqust, 1954, submitted the Wolfenden Report three

378 Q’Donovan, supra, note 4 at 105.
7% Arnup, supra, note 117 at 19.
#0 Jeffrey Weeks, Coming Qut: Homosexual Politics in Britain

from the Nineteenth Centurvy to the Present (London: Quartet Books,
1977) 106-07.

#l Oo’Donovan, supra, note 4 at 105-06.

2 ypid. at 106, gquoting Michel Foucault, The History of
Sexuality, vol. 1 (London: Allen Lane, 1979).
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years later in August, 1957, in which it recommended that private
consensual gay sex be decriminalized.?®? In the report, the
committee adopted the position that laws should not try to govern

“private moral conduct"” unless such conduct affects the public

good.

There remains one additional counter-argument which we
believe to be decisive, namely, the importance which
society and the law ought to give to individual freedom
of choice and action in matters of private morality.
Unless a deliberate attempt is to be made by society,
acting through the agency of the law, to equate the
sphere of crime with that of sin, there must remain a
realm of private morality and immorality which is, in
brief and crude terms, not the law’s business. To say
this is not to condone or encourage private immorality.
On the contrary, to emphasize the personal and private
nature of moral and immoral conduct is to emphasize the
private and personal responsibility of the individual for
his own action, and that is a responsibility which a
mature agent can properly be expected to carry for

himself without the threat of punishment from the
law, 8

The concept of sexual acts inhabiting the realm of private
morality has become deeply ingrained in debates concerning
decriminalization, with the implication being that lesbian and gay
acts are a matter of private immorality. In England, Lord Devlin
and Professor H.L.A. Hart debated the issue as "the enforcement of
morals” in what has come to be known as the Hart-Devlin

Controversy.

In very brief summary, Hart criticized the Wolfenden Report

because it took the position that the individual deserves
protection from the state whereas Devlin believed that all morality

is public and that society’s moral structure needs protection.

¥ caron, supra, note 59 at 14, note 18 therein, 16.

*% Ibid. at 15-16, quoting the Wolfenden Report, para. 61.
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Hence, if a reasonable person considers the private behaviour
harmful to society, such conduct is properly criminalized. In
contrast, Hart argued that law and morality should not be confused
and that state power should never be exercised over the individual
to prohibit immoral acts unless to prevent harm to others. In
effect, immoral acts should only be punishable if there is harm to
third persons.?®

Ten years after the Wolfenden Report was completed, the Sexual

Offences Act of 1967 decriminalized private gay acts involving men

over twenty-one in England and Wales. Scottish law conformed with

passage of The Criminal Justice (Scotland) Act 1980. Northern

Ireland retained prohibitions against consensual gay sex until 1982

when the European Court of Human Rights ruled, in Dudgeon v. United

Kingdom'®, that men over twenty-one are protected under the
private-life provision of Article 8 of the European Convention on
Human Rights. The court said that some degree of regqulation of
male homosexuality is "necessary" in a democratic society but that
the United Kingdom had failed to show the existence of a "pressing
social need" for differentiating between Northern Ireland and the
rest of the United Kingdom to outweigh Dudgeon’s interest in "a
most intimate aspect of private life".?

Today, consensual and private gay acts for men twenty-one or
older are decriminalized throughout the U.K. except on the Isle of

Man, the Channel Islands and in Gibraltar where criminal penalties

3% Caron, supra, note 59 at 21-25, 28 (citations omitted), 35.

% Dudgeon v. United Kingdom (1982), 4 E.H.R.R. 149.

87 Ibid.

167



still exist.3®®

The age of consent for heterosexual sex is sixteen throughout
the United Kingdom; hence all gay teens between the ages sixteen
and twenty-one, but not heterosexual teens, still run the risk of
criminal prosecution.

The Army’®, Air Force®®, and WNavy™ all prohibit "dis-
graceful conduct of a cruel, indecent or unnatural kind”. Between
1976 and 1984, there were 947 administrative discharges and 272

dismissals with disgrace of both men and women on the basis of

these articles.?®?

b. Decriminalization in Canada.

In Canada, where criminal law is a matter of federal
jurisdiction, only gay acts were criminalized until 1953-54 at
which time lesbian sex acts were included in the criminal code.

In North America, when settlers in New England drew up their
first criminal code, they seriously contemplated breaking the
English tradition of treating only gay sex acts as capital offences
and making lesbian acts capital offences as well. In 1636, the
Reverend John Cotton proposed a body of laws to the General Court

of Massachusetts which contained a provision making "carnal

¥ The Second ILGA Pink Book: A Global View of Lesbian and Gay
Liberation and Oppression (Utrecht, The Netherlands: Inter-
disciplinary Gay and Lesbian Studies Department, Utrecht
University, 1988) 232 [hereinafter "The Pink Book"].

3 gSection 55 of the Army Act of 1955.

30 Air Ferce Act 1955.

392 Navy Discipline Act 1957.

¥2 The Pink Book, supra, note 388 at 232.
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fellowship of...woman with woman" a capital offence. These laws
were never adopted.®?

Apparently New Haven did adopt in 1655 a capital law punishing
"any woman [who shall] change the naturall (sic) use into that
which is against nature”. A few years later New Haven became part
of Connecticut and the law was superseded. The only record of a
woman being prosecuted in colonial America was in 1648-49 in New
Plymouth when two women were prosecuted for "luede behauior each
with other vpon a bed".?!

In 1890, the crime of gross indecency first appeared in
Canadian law with the enactment of section 5 of chapter 37, which
prohibited "gross indecency" only between males.’® This statute

was borrowed from the Criminal Law BAmendment Act, 1885 (U.XK.) c.

19, s. 11.*® The crime was punishable in England by a two-year
term of imprisonment but Canadian law se. the penalty at five years
imprisonment and a whipping. In 1927, the statute was renumbered
section 206.

In 1953-54, the Criminal Code Commission amended the statute

to prohibit sex between women, deleted "whipping" from the statute

33 Crompton, supra, note 188 at 19.
¥4 Tbid. at 20.

#¥5 C. S. 1890, c. 37, s. 5 provided:

Every male person, who in public or private, commits, or
is a party to a commission of, or procures or attempts to
procure the commission by any male person of, any act of
gross indecency with another male person, is gquilty of a
misdemeanor and liable to five years imprisonment, and to
be whipped.

]

3% Robson, supra, note 117.
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and renumbered it as section 149.3%7

In 1968-69, The Criminal Law Amendment Act, S.C. 1968-69, c.

38, s. 1497, decriminalized private same-sex sex acts between
consenting adults aged twenty-one or more years. An act of gross
indecency was not indictable if each person was over the age of 21
and the act occurred in private. BAn act was deemed committed in
public "...if it is committed in a public place, or if more than
two persons take part or are present".»®

This law reform followed a ruling in Klippert v. The

Queen®®, wherein the Supreme Court of Canada reached a
particularly harsh result. Xlippert, admittedly gay during the
preceding 24 years, was convicted of four charges of gross
indecency involving private gay acts with four different consenting
men. Klippert was sentenced as a "dangerous sexual offender" to an
indefinite preventive sentence which could last for life. The
question before the Supreme Covrt was whether Klippert had been
lawfully sentenced as a "dangerc : sexual offender".

The statutes in question pro?lde in relevant part as foll ws:

(b): "dangerous sexual offender" means a person who, (1)}

by his conduct in any sexual matter, has shown a failure

to control his sexual impulses, and (ii) who (a) is

likely to cause injury, pain or other evil to any person,

through failure in the future to control his sexual

impulses or (b) is likely to commit a further sexual
offence, ...

¥ Cc. s. 1953-54, c¢. 51, s. 149 states:
Every one who commits an act of gross indecency with

another person is guilty of an indictable offense and is
liable to punishment for five years.

338 C- Sc 1968_69’ C. 46' S. 162-

399

Klippert v. The Queen, [1967] S.C.R. 822.

400 canadian Criminal Code, s. 569.
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Where the court finds that the accused is a dangerous
sexual offender it shall, notwithstanding anything in
this Act or any other Act of Parliament of Canada, impose
upon the accused a sentence of preventive detention in
lieu of any other sentence that might be imposed for the
offence of which he was convicted or that was imposed for
such offence, or in addition to any sentence that was
imposed for such offence if the sentence has expired.‘™

The Supreme Court rejected a humane construction of the
statutes in favour of a draconian result. The Court considered but

rejected the reasoning of the Wolfenden Report and the new Act just

passed by the British Parliament in 1967.%? The Klippert holding
meant that in Canada, a gay man who engaged in a private act of
anal intercourse with a consenting male partner was deemed both a
danger to others and a criminal who cannot control his sexual
impulses, hence a "dangerous sexual offender" deserving of
incarceration for lire.

A few weeks after the Klippert ruling, Pierre Trudeau, who was
then Minister of Justice, introduced a series of new amendmeuts to

the Criminal Code, whizh resulted in the decriminalization of

private and consensual lesbian and gay sex acts for persons twenty-

one and older.*"

Trudeau expressed his view succinctly in the
famous quip: "The State has no business in the bedrooms of the
Nation".**® As Prime Minister of Canada, Trudeau called the vote
in Parliament along party lines and the amendments passed.

Decriminalization in Canada did not mean that lesbians and gay

men were suddenly on an equal footing with other Canadians. The

%1 canadian Criminal Code, s. 661.

‘2 Klippert, supra, note 399 at 836 (Fauteux, J.).
*3 Caron, supra, note 59 at 13.
4 Tbid. at 15, note 23 therein.
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reforms meant only that regulation of "private sphere" adult
lesbian and gay sexuality was transferred from the police and the
criminal law to psychiatrists and medicine. John Turner, then
Minister of Justice, stated this view when he said that
decriminalization did not "legalize homosexuality"; it merely

exempted certain conduct from prosecution.?®

In 1887, the age of consent was lowered to eighteen years of

age. 4%

9. The Rise of Leshian-Feminism.

It was up to lesbians themse’wes tc wrest the definition of
love between women away from the medical and literary worlds, to
reclaim the images of women loving women and to redefine them
according to the reality of women’s lives. Lesbians slowly
discarded the image of themselves as primarily sexual outlaws and
began to define themselves in accordance with their lived
experiences as women who make women prime in their lives by giving

their energies and their commitment to other women rather than to

5 Kinsman, supra, note 304 at 168 and 171-72.

The struggle for decriminalization in the U.S. is still on-
going in twenty-three states. As late as 1961, iaws criminalizing
lesbian and gay sex remained in force in every state. During *he
1950s, the American Law Institute drafted a Model Penal Code which
decriminalized all nonviolent consensual sexual activities between
adults in private. The Pink Book, su ra, note 388 at 207. Twenty-
seven of the fifty states have since either adopted the Model Penal
Code provision or otherwise decriminalized lesbian and gay sex
acts. Although the U.S Congress has not seen fit to prohibit
lesbian and gay acts under the U.S. federal criminal code, one of
the notable jurisdictions that retains criminal sanctions is the
District of Columbia, the nation’s capitol, for which the U.S.

Congress sits as the state legislature. Bowers v. Hardwick, supra,
note 113 at 147-48 (L.Ed.2d).

408 Ro S- C- 1985, C. C-46, S 159(2).
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men.

As early as February, 1958, an article appeared in The Ladder,
the magazine for the Daughters of Bilitis (the first national
lesbian organization), which described lesbianism as

...> protest against domination by the male...a

withdrawal from the heterosexual market of glamour...

Emphasis 1s placed rather upon independence of the

individual and the development of the full

personality.*"”’
In 1963, the same magazine stated that lesbianism provides an
"escape from being cast into a social stereotype which degrades [a
woman’s] individuality..."4®

The negative climate toward lesbianism maintained by the
liter: 'y establishment and mecical "experts" only began to change
palpably in the 1970s. This was a time when the second wave of
feminism had developed a mass audience that was receptive to the
idea of women loving and supporting other women. Feminists had
learned to distrust male descriptions of female experience and had
developed a body of feminist scholarship to help deconstruct the
ideclogy supporting male domination and the taboos against
lesbianism. The black civil rights movement had confronted the
U.S8. with demands for equality. The sexual revolution had made
sexual experimentation more acceptable. The emergence of the gay
and lesbian liberation movement had inspired society to re-examine

its views about same-sex love. Finally the time had come for

lesbians to be seen as pioneers rather than advocates of unorthodox

%7 raderman, supra, note 11 at 381l.
408 Tphid.
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sex.%

Lesbians began to speak for themselves. 1In place of the old
guilt and fear instilled by the sexologists and decadent writers,
lesbians developed a healthy if not robust sense of their own
specialness. Feminist analysis of male domination, gender
relations and the institution and ideclogy of heterosexuality'gave
lesbians a coherent self-defence to the degrading views of lesbians

based on medical or fictional opinions.

[L]esbians no longer internalize those views since
feminism has crystallized for them the meaning of tl -ir
choice. The reasons for the choice were probably always
the same — at the height of Krafft-Ebing’s influence, at
the height of Baudelaire’'s influence, at the height of
Freud’s influence; but because women listened to those
who had observed externally and superficially and with a
male bias, and because they seldom talked to large
numbers of ‘ther women, they often forgot their original
reasorns and accepted those of the experts. It was only
when they began talking in large groups, often in
feminist consciousness-raising sessions, that they saw

that others had made the same choice through the same
reasons,1°

In 1974, the U.S. lesbian and gay 1liberation movement
challenged "the psychiatric hegemony over homosexuality". With the
help of allies and supporters — some of whom were psychiatrists and
clinical psychologists — the American Psychiatric Association
"somewhat timidly but nonetheless officially,...depathologized
homosexuality".*! In removing it from the 1list of mental
disorders, the Association declared that

"in the reascned judgement of most American psychiatrists

today, homosexuality per se does not constitute any form
of mental disease” and that "homosexuality per se implies

% Tpid. at 377-78.
410 1hid. at 387-88.
‘11 De Cecco, supra, note 231 at 3.
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no impairment in Jjudgment, stability, reliability or
general social or vocational capabilities".®?

Similar resolutions were passed by the BAmerican Psychological

Association and the American Public Health Association in 1975.43

10. Recent Psycholoygical Models of Lesbian Identity.

a. Introduction . . & ¢ 4 o &+ s « & « o o + o & 175
b. Psychology Moves Beyond Biological
Determinism to Study The Multiple
Dimensions of "Sexual Orientation" . . . . . 176
c. Since the Kinsey Scale .+ +« + v « « « o« + « . 177
a. Introduction.

The removal of lesbianism from the list of mental disorders
has only mildly destigmatized lesbian identity. Many women still
do not identify as lesbian because the label’s socially-ascribed
meaning clashes so dramatically with their intensely rewarding
erotic and loving relationships with women. In contrast, many
women self-identify as lesbians without ever having had a sexual
experience with another woman.

Self-identifying as lesbian is important to the individual
because

...labels seem to be an important part of identity

development and psychological well-being...[and] the

meaning of sexual labels is a summing up of one’s sexual

and affectional experiences and interests.'*

However, the variables that may influence sexual orientation

and 1identity are so numerous, incongruent and changing that

412 1,aw, supra, note 63 at 214, note 131 therein.
43 Thid.
‘4 Coleman, supra, note 5 at 19, citing J. P. Paul, "The

Cisexual Identity: An Idea Without Social Recognition" (1983/1984)
9:2/3 Journal of Homosexuality 45 at 56.
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dichotomous categories such as lesbian, gay, bisexual and
heterosexual are "a massive over-simplification of our current
understanding of sexual orientation™.5

Kaplan and Rogers argue that

[w]estern society stylizes and channels sexual practice

into rigid ‘norms’ by focussing on genital sex and, in

doing so, fosters heterosexual practice.*'®

They also suggest that "oppression of homosexuality has largely

worked successfully by concentration on the genitalia".*?

b. Psychology Moves Beyond Biological Determinism to Study
The Multiple Dimensions of "Sexual Orientation".

This subsection explores the many dimensions of sexual
identity. Biological determinism injects into sexuality theory
"genital concepts of sexual identity [that may] mask real guestions
of sexual attraction".®® However, psychologists have identified
numerous other factors which affect sexual attraction and self-

identification.

Sexual identity, considered to be an integral aspect of
the individual, is defined in terms of the physical sex
of sexual partners. Moreover, since the assignment as
male or female is made purely on the basis of genital
morphology, the concepts upon which we construct theories
of sexuality are confined to the physical sex of the
partners of choice. Definitions of heterosexuality and
even bisexuality are based on this one criterion.
Therefore, it is no surprise that theories of
homosexuality and bisexuality, which are based on
biological determinism, win easy acceptance, even in the

415 Coleman, supra, note 5.

¢ Gisela T. Kaplan and Lesley J. Rogers, "Breaking Out of the
Dominant Paradigm: A New Look at Sexual Attraction" (1984} 10:3/4
Journal of Homosexuality 71 at 73.

7 Thid. at 74.

418 Tbid. at 73.
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absence of supporting evidence.*'?

Kaplan and Rogers argue that sexual arousal may transcend
genital categories and be more dependent on non-genital physical
characteristics of masculinity and femininity — including secondary
sex characteristics — and how a person expresses herself in her
dress.®® Often women and men have behaviours that are both very
masculine and very feminine; hence masculinity and femininity do
not constitute a continuum but rather two separate dimensions that
should be represented by two separate scales.i® Hence,
"[cJultural uneasiness with sexual ambivalence and ambiguity...may
result from the premonition that an amalgam of male and female
attributes may be more sexually arousing".%?® If this is so, one
of the functions of the extreme polarization of the sexes may be to
minimize male anxieties concerning their own homosexual desires.
Exaggerated differences between the sexes, glamorized as romantic
and erotic, may allay men’s gay anxieties which might be aroused if
men allowed themselves to be sexually attracted to and aroused by

androgynous women and/or men.

C. Since the Kinsey Scale.

The Kinsey Scale, as a single scale of measurement, assumes

that the bioclogical sex of an individual’s actual sex partner(s)

% Tbhid. at 71~72.
20 1phid. at 72-73.
21 1bhid. at 72-73, citing S. L. Bem, "The Measurement of

Psychological Androgynv" (1974) Journal of Consulting and Clinical
Psychology 42 at 155-62.

22 Raplan and Rogers, supra, note 4ié at 74.
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and fantasied sex partner(s) is the same. In 1978, Bell and
Weinberg remedied this deficiency in their Modified Kinsey Scale
consisting of two seven-point scales of measurement, one for sexual
behaviour and one for erotic fantasy. It has the added advantage
of registering discrepancies between erotic desire and conduct.*??

See Figure 4 below.

MODIFIED KINSEY SCALE

0 1 2 3 4 5 &
BEHAVIOR

0 1 2 3 4 5 6
FANTASY
Figure 4%

In 1577, Shively and De Cecco suggested that interpersonal
affection, whether or not accompanied by sex, be added as a third
seven-point scale to the concept of sexual orientation.®* Xlein,

Sepekoff and Wolff went further by including sexual attraction,

‘23 Coleman, supra, note 5 at 10, 12, citing A. P. Bell and M.
S. Weinberg, Homosexualities: _A Study of Diversity Among Men and
Women (New York: Simon and Schuster, 1978).

In Paul’'s study in 1983-1984, one-third of the study group saw
their sexual behaviour as more same-sex than threir erotic feelings.
Coleman, supra, note 5 at 10, citing Bell and Weinberg, supra.

¢ M. shively and J. De Cecco, "Components of Sexual Identity"
(1977) 3 Journal of Homosexuality 41.
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social preference, self-identification, and heterosexual/homosexual

lifestyle preference.**®

Each category is ranked according to the
Kinsey method from "zero" to "six" and each category is ranked for
past, present and future. XKlein’s grid has the flexibility to show

discrepancies between categories and discrepancies in the same

category, over time. See Klein Sexual Orientation Grid below.

Klein Sexual Orientation Grid

PAST PRESENT IDEAL

SEXUAL ATTRACTION
SEXUAL BEHAVIOR
SEXUAL FANTASIES
EMOTIONAL PREFERENCE
SOCIAL PREFERENCE
SELF IDENTIFICATION
HETERO/GAY LIFESTYLE

Shively and De Cecco have broadened the scope of the study of
sexual orientation by including it as one of four factors in the
broader concept of sexual identity. The four factors are: (1)

sexual orientation, (2) biclogical sex, (3) gender identity, and

% F. Klein, The Bisexual Option (New York: Arbor House,
1978); F. Klein, "Are You Sure You'’re Heterosexual? or Homosexual?
or Bisexual?" (December, 1980) Forum Magazine 41; ¥F. Klein, B.
Sepekoff and T. J. Wolf, "Sexual Orientation: A Multivariate
Dynamic Process” (1985) 11:1/2 Journal of Homosexuality 35.
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(4) soclal sex-role identity (also known as gender role
identity).**

The first component, sexual orientation, is defined as overt
sexual acts (erotic body contact that may or may not involve
genital contact}, love and affection (associations involving
varying degrees of love and trust with friends, coworkers, marital
partners, lovers), and erotic fantasy (mental images of persons
engaged in physical sexual contact or in idealized romantic
relationshipsy. Shiveiy and De Cecco use three Kinsey continua to
measure the dimensions of sexual orientation.4?’

The second component, biological sex, refers to external
genitalia and chromosomal sex which are usually but not always
congruent. The third, gender identity, refers to an individual’s
sense of being male or female. For example, a biological female
with a male sexual identity feels that she is a man trapped inside
a woman’s body.

The fourth compconent, social sex-role identity, refers to the
physical and psychological features that are culturally associated
with females and males. The six aspects of social sex-roles are
the culturally appropriate physical appearance, personality,
mannerisms, speech, interests, and habits for females and males.

Shively and De Cecco use two continua for social sex-role, one to

26 colaman, supra, note 5 at 15, citing Shively and De Cecco,
supra, note 424 at 41-48,

7 Individuals with sharply divergent aspects of sexual
orientation experience considerable pain if they seek homogeneity.
A man who is very satisfied in his sexual relationships with other
men yet has strong emotional attachments to a wife or girlfriend
may seek therapy to be functional in his saxual relationships with

women. J. P. De Cecco and S. Kellogg, Rape in the County Jail
(1980).

180



measure masculinity qualitatively and quantitatively and one to
measure femininity qualitatively and quantitatively.??®

With these factors in mind, why is the genital morphology of
a heterosexual married couple determinative of the label used to
describe their sexually and emotionally in;imate relationship? If
she has a male-gender identity and a male-social-sex-role identity
and he has a male-gender identity and a female-social-sex role
identity, why is their relationship described as a heterosexual?
If both individuals have a sense of being male, why not consider
this a gay relationship? Since they have opposite gender roles
(she has a male and he has a female gender role), their
relationship could even be considered in the nature of a reverse-
heterosexual relationship.

The various scales of the foregoing models all incorporate
references to biological sex. Any assessment of an individual'’s
sexual identity should also recognize the qualitative differences
in lifestyles, whether heterosexual or 1lesbian, and the
individual’s adjustment thereto. The five categories described by
Bell and Weinbergqg‘?® are:

1. monogamous couples;

2. non-monogamous couples;

3. non-coupled sexually active individuals who are adjusted
to their sexual orientation;

4. dysfunctional sexually-active individuals who are not
adjusted to their sex: :1 orientation;

% M. Shively, J. Rudolph and J. P. De Cecco, "The
Identification of the Social Sex-Role Stereotypes" (1978) 3:3
Journal of Homcsexualitv 225.

‘2% Bell and Weinberg, supra, note 423.
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5. asexual individuvals who are not adjusted to their sexual
orientation.

These categories take into account the importance of psychological
adjustment and include measures of self-esteem and self-acceptance.

Shively and De Cecco have suggested a shift from defining
one’s sexual orientation based on genitalia to choices that are a
reflection of one’s attitudes and expectations. To aveoild the
definitional emphasis on biological sex of partners, Shively and De
Cecco have suggested studying the structure of sexual relationships
which would allow researchers to consider the similarities between
lesbian and heterosexual relationships.??®

Ross has proposed a list of factors and their possible social
meanings for sexual relationships. Ross’ 1list, as yet un-

researched, is shown below.?®?

Theoretical Aspects and Meanings of Sexual Relationships.

Aspects Meanings
1. Reproduction - continuation of species
2. Religious - symbolic of union
3. Emotional - extension of love for partner

3% Kaplan and Rogers, supra, note 416 at 72, citing J. P. Da
Cecco & M. G. Shively, "From Sexual Identity to Sexual Relation-
ships: A Contextual shift"” (1983/1984) 9:2/3 Journal of Homo-
sexuality 1-26; However, Kaplan and Rogers disagree at p. 72

Because genital categories are still incorporated into
our living and thinking, we do not believe that their
elimination would lead the way to studies that would have
theoretical and methodological importance. The
psychological, economic, and social consequences of
defining relationships as either heterosexual or

homosexual are as yet too important to eliminate or
minimize.

‘1 M. W. Ross, "Beyond the Biological Model: New Directions in

Bisexual and Homosexual Research" (1984) 10:3/4 Journal of
Homosexuality 63.
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4. Release of sexual urge ralease of frustration or libido
5. Financial prostitution
6. Duty socially expected
7. Anti-social statement rejection of parental values
8. Ritual during particular ceremonies
symbolic
9. Hedonistic
(Recreational) enjoyment
10. Experimental exploration of sexual feelings
11. Relational part of social affinities
12. Dominance rape; difference in power
13. Peer-sanctioned normative; status-associated
l4. Forbidden or taboo related to guilt or punishment
15. Dynastic cementing relations between
families or groups
16, Mentor teaching sexuality to younger

individuals

Psychology, in its focus on the individual, ignores the social
and political context of sexual identity. Thus psychology offers
no analysis of the effects of male supremacy and the institution

and idealogy of heterosexuality in partner choice.

1i. Sociology Models.

The medical model assumed that some "identifiable psycho-
logical abnormality or mental disorder" in the individual was the
cause of the individual’s behaviour.*? Traditional sociology

originally accepted the medical model and was concerned primarily

with finding the cause of homosexuality in individual pathology.

432 gallen, supra, note 1 at 27.
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Social scientists began to guestion a definition of homosexuality
based on diagnosing so-called "deviant" behaviocur as evidence of
mental abnormality without taking into account the social nature of
the label. Social scientists shifted their focus away from the
medical model and began to look at the sociological determinants.
In 1971, social-scientific concepts of majority/minority
relations (e.g., the themes of negative, group-based judgments;
collective discrimination; collective consciousness of oppression:
and subordinate social status) which traditionally had focused on
racial and ethnic minorities, were applied to stigmatized non-
ethnic groups.’ One of the new approaches developed by social
scientists is conflicts theory, which
-..posit[s] the social creation of deviance by majority
authorities with the power to define, treat, control. and
punish what they view as social deviance. Majority
authorities create society-wide policies and laws that
reflect their own moral and ideological values and serve
their own instrumental interests. In their role as
official gatekeepers for society-wide norms, majority
authorities are able ‘officially’ to label non-~conformist
behaviour as socially deviant. Once deviant labels are
imposed, majority authorities can discredit and control
‘deviant’ (non-conforming) behaviour, which is perceived

to threaten their moral, ideological, political, and
economic hegemony. %

Having created minority status, heterosexual society
legitimatizes its dominance, power, privilege, and prestige by
control, exploitation, and discrimination.*® This is the heart

of the sex discrimination argument - that society enforces

33 Rallen, supra, note 1 at 27, citing Conrad, P., and
Schneider, J., Deviance and Medicalization: From Badnesse to
Sickness (St. Louis: C.V. Mosby, 1980).

434 Rallen, supra, note 1 at 28.

%% G. C. Kinloch, The Sociology of Minority Group Relations
(Englewood Cliffs, NJ: Prentice-Hall, 1979) at 44.
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heterosexuality by promulgating negative and dehumanizing lesbian
stereotypes which is a form of social engineering that perpetuates
male domination of women.

Labelling theory, widely adopted by North American social
scientists, is based on conflict theory but goes farther in
offering explanations for the psy-“o-social consequences for the
individual of being stigmatized with a negative label.

Briefly, this is how it happens. Majority labelling

creates minority status by the act of officially defining

persons as deviant...Once labelled as deviant, minority
members are subject to degrading experiences on virtually
every occasion in which they come into confrontation with
majority authorities (degradation ceremonies)... [S]tig-
matization leads to minority ostracization, discrimi-
nation, and degradation. Thus, a self-fulfilling
prophesy of stigmatization is set in motion, whereby the
systemic denial of opportunities and of human dignity
blunts capabilities, breeds apathy, and eventually
creates dependency.$3®

Labeling theorists see lesbians and gay men as a stigmatized sexual

minority, whose group status was created by the majority through

"control, exploitation and discrimination”.%¥’

According to labeling theorists, the process of
destigmatization, delabelling and relabeling can be accomplished by
three mechanisms: (1) changing majority norms, (2) "status-:eturn
ceremonies"” for lesbilans and gay men as a sexual minority and (3)
lesbian and gay self-help organizations designed to encourage

positive self- and group-identities as members of a sexual

minority.**® Clearly, labeling theory supports the category of

436 ¥Kallen, supra, note 1 at 30.
437 Tbid. at 28.

%  1bid. at 33, citing H.M. Trice and P.M. Roman,
"Delabelling, Relabelling and Alcoholics Anonymous," (1970) 17:4
Social Problemrs 539-46.
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sexual orientation as the model for asserting the equality rights
of lesbians.

The brief history of women’'s unequal legal status in Canada in
the next section shows how male supremacy and the ideoclogy of
heterosexuality are assumed at the foundation of liberal political
and legal theory. I argue that the puklic/private split, a central
tenet of classical liberalism, maintains men’s authority over women
in the heterosexual nvclear family and the invisibility of women’s
victimization. This background is important because one of the
main arguments for addressing lesbian oppression as sex
discrimination is that the proposed eguality model will undermine
the public/private split because it is based on women’s private-

sphere experience of subordination which is usually deemed legally

irrelevant.
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A. Introduction.

Section II briefly analysed the ideology of heterosexuality,
its roots in male psychology, the resulting invisibility,
victimization and marginalization of lesbians and how lesbians
experience their oppression.

Section 1III, dealing with 1lesbian history, showed the
evolution of social attitudes toward woman-bonding through Anglo-
European history with emphasis on the last 100 years during which
the categories "lesbian" or "heterosexual” arose. Social-science
investigations of 1lesbian identity-formatioa, the debates about
essentialism and social constructionism, and the genesis of the
category "sexual orientation" as the symbol of lesbian and gay
civil rights illustrate the deficiencies of "sexual orientation" as
a legal category.

I now turn to the history of women’s inequality in Canada and
the history of Canadian egqguality theory which shows how male
supremacy is assumed at the foundation of liberal political and
legal theory. In the liberal view, society consists of a
collection of auntonomous, self-interested, aggressively
enterprising, decidedly male individuals who possess free will to
shape their destinies without undue interference from the state.

Out of liberalism emerged two concepts: the "rule of law", which
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ostensibly makes all persons equally subject to the law, and the
public/private distinction, which limits state power and which laid
the groundwork for the liberal concept of formal equality.

The false assumptions of the ideclogy of heterosexuality,
which viewed women’s nature as justification for women’s exclusion
from the public sphere, have served to slot women into individual
heterosexual family units and to bar them from participation in the
public sphere.

The public/private ideology served two distinct and

identifiable purposes. One was to convince women, by use

of assertions about their natural domesticity and their

primary role as childbearers and child rearers, to stay

at home and out of the workplace. Equally important was

the function that this ideology played as a justification

for actually barring women from participation in the

world outside the home. The manipulation of this

ideology within the legal system performed both these
functions.*¥

Women'’s exclusion from the public sphere meant their automatic
exclusion from the formal equality provided by the rule of law.
Women were totally denied the most precious and basic of the
liberal rights, the right to participate "as equals" with men in
the public sphere of the political process through the exercise of
the right to vote. Although women were never banned altogether
from paid employment outside the home, they were banned absolutely
from certain kinds of paid employment. This is exemplified by
early case law which, based on separate-spheres ideology, rejected
women'’'s claims to access to all-male preserves in the public

sphere. %"

43% polan, supra, note 23 at 298.

40 N. Colleen Sheppard, "Equality, Ideology and Oppression:
Women and the Canadian Charter of Rights and Freedoms”, in
Charterwatch: Reflections on Equality (1986) 10:2 Dalhousie Law
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Wonen’s legal status in Canada has been affected by the human
rights consciousness which developed in Canada after World War II
and which was reflected in human rights legislation and the

equality provisions of the Canadian Bill of Rights and then the

Charter. Starting even in the 1930s, post-liberal thinking began
to influence equality theory. Feminist analysis of equality theory
offers some hope that a contextual and results-oriented sex

discrimination jurisprudence will emerge under the Charter.

Journal 195 at 208.
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B. Liberal Political and Legal Theory.

1. Introduction . . ¢ & & & & & & o & = & « « o 190
2. Liberalism’s Political and Religious Context 191

1. Introduction.

Classical liberalism is built on the concept of 1liberty
defined as freedom from government regulation or control, hence the
dichctomy known as the "public/private split" or "separate spheres”
ideology meaning that men and women inhabit separate spheres, women
belonging in the private sphere of home and family and men
belonging in the public sphere of politics and the marketplace.

Originally conceived as reserving a sphere of private freedom
from government intervention, "privacy"” for men means a sphere of
autonomy, choice, agency, freedom, and self-fulfillment. For
women, the private sphere means non-regulation®!?, invisibility
and victimization. The private sphere has been the primary site of
female subjugation to men’s exploitation of women’s unpaid labour
in the home and women's reproductive function, defined broadly to
mean not only the bearing of children but also their nurturance and
care until they are autonomous.

Privacy has also been the legal and moral category used to
protect certain sexual activity from state regulation. For
example, in 1964 Prime Minister Trudeau successfully argued for
decriminalization of lesbian and gay sex acts on the basis of
privacy.

The following history shows how male supremacy and the

41 p frequent explanation for non-regulation is that there are
other agencies besides law that are more suitable to regulate
"private"” activities and that 1legal regulation and prohibition
would be unenforceable. O’Donovan, supra, note 4 at 82.
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ideology of heterosexuality are embedded in liberal political

theory and liberal legal concepts of equality and privacy.

2. Liberalism’s Political and Religious Context.
a. The Greek Influence . .« o v + = o » =« « « « o 191
b. Christian Theology . + « ¢« & & « & « » o « . 192
c. The Renaissance and Reformation . . . . . . . 193

a. The Greek Influence.

Separate-spheres thinking emanates from classical Greece where
the world of ideas was deemed the male realm whereas the world of
reproduction (and child rearing) was the female domain.

+«-[Iln Greek society, the appropriate products of
creation were thought to be not the crass commodities of
the marketplace but enduring ideas, and entities such as
the polis itself, which can survive the vicissitudes of
time and mutability, and serve as lasting monuments to
man’s higher capacities. To free themselves for these
‘higher tasks’, men relegated the reproductive function
to women alone, and refused to take any account of it
whatsoever as a political fact. They, and the theories

they produced, then proceeded to deny to women any
functions other than reproduction...*?

Because women (and children and slaves) were confined to the
private sphere they were "deprived of things essential to a truly
human life"®,44?

Women could have no excellence, no value, could not, by

definition, achieve a significant and truly human life.

This 1is the sexism that lies at the heart of our

politics, and which must now, finally, be contended
with,. 44

The liberal concept of equality derives from the concept of

formal equality, given to us by Aristotle, which contemplates that

442 Clark, supra, note 31 at 41.

3 Hannah Arendt, The Human Condition, (Chicago: University of
Chicago Press, 1958) at 58.

44 Clark, supra, note 31 at 40.
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likes should be treated alike and, conversely, those who are not

alike should not be treated equally.*®*

b. Christian Theology.

Liberation-theologist losemary Reuther suggests that, through
Christian theoclogy, men attempted to negate or transcend nature and
the female by projecting a T"transcendent, immortal male
deity...into the heavens far from the corrupt feminine world of
[mother] nature".®® The public/private split is a reflection of
the struggle of the male transcendent ego to free itself from the
bondage of nature. Reuther sees men’s need to master nature and
the female as a "false development of maleness through the
repression of the female".

Reuther views the division between public and private as the
sublimation of the female and connects it with the cult of "true
womanhood"*¥’ which represents the "incorruptible female reality,
wholly divorced from human nature".%¢®

The real world is the realm of competitive egotism, where

it is "unrealistic" to speak of morality. Religion and

morality are privatized and sentimentalized, so as to
lose all serious public power. Morality and religion

4% aristotle, Ethica Nichomacea (1925) trans. W. Ross, Book
3V, at 113la-6.

#¢ Josephine Donovan, Feminist Theory: The Intellectual
Traditions of American Feminism (New York: Frederick Ungar
Publishing Co., 1985) at 133, citing Rosemary Reuther, Liberation
Theology (New York: Paulist Press, 1973) at 14.

7 ponovan, supra, note 446 at 134, citing Reuther, supra,
note 446 at 11 and 21.

4% Donovan, supra, note 446 at 134, citing Reuther, supra,
note 446 at 21.

192



become the realm of the home, of women.**

C. The Renaissance and Reformation.

The public/private division reappeared as a central tenet of
classical liberalism which had its roots in the political, economic
and religious climate of the Middle Ages and emerged in the
fifteenth and sixteenth centuries with the Renaissance and the
Reformation.*® Feudalism, the historical predecessor of
liberalism, was a system of reciprocal personal rights and duties
existing between men, with no distinction between the state and
society.?

During the Middle Ages, the universe was seen by men as
harmonious with god and law was divinely ordained. Individual men
were thought to participate in god’s plan as agents and not as
autonomous or free, except to sin.?® The concept of individual
autonomy for men in the private sphere, maximized by a social
contract which 1limited government to the public sphere, emerged
from this social climate. The market place later became part of
the public sphere and subject to the state’'s jurisdiction.

At the end of the Middle Ages, divine revelation was replaced
by the human reason of men as the source of law and morality.
Natural law was based on a conception of men as possessing

individual reason, autonomy, creativity, dignity and will, equal to

449

Donovan, gsupra, note 446 at 134, citing Reuther, supra,
note 446 at 23.

0 gallowell, supra, note 194 at 1, 3.
431 1bid. at 6.
2 1bid. at 4.
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one another in moral worth by virtue of their god-given souls.

Animating liberal political theory was the notion that,
through their god-given reason, men were capable of "restraining
passion and emotion through the realization of a potential,
rational, universal order".%?® The desire to restrain passion and
emotion through rationality — to transcend the female — is rooted
in male values, experiences and needs.

Professor Sheila McIntyre describes and critiques the
competitive male egotist whose attributes are assumed in the
liberal model.

Male liberal theory begins with the fiction that all men
are created equal, meaning equally possessed of free will
and equally free to shape their destinies according to
their self-interest without arbitrary external constraint
from the state. Fleshed out, the liberal man is
basically selfish, motivated like all other men by self-
interest: the interest in maximizing his individual
freedom to pursue self-determined goals; and his
individual security to ©protect his gains without
interference from others. This model of zutonomous,
aggressively enterprising rugged individuals assumes that
conflict is inevitable in human — i.e. liberal — society:
conflict over individual rights; conflict over visions
of the political good or the social welfare; conflicts
between liberty and security interests; conflict over
limited resources; conflict over power.... The social
contract demarcating public and private rights is...
competitive, hierarchical, rule-bound, adversarial, and
uitimately motivated by distrust of the "other".%

Liberalism’s undue emphasis on rationality and abstraction —
exemplified by ostensibly universal theories (especially the
liberal concepts of public and private) which have been used under

the guise of neutrality to defeat the just claims of women — is a

433 Ibido at 4_50
44 sheila McIntyre, "The Maleness of Law and Its Impact on
Women Students", a paper presented to the faculties of law at
Windsor, Western, Osgoode Hall, Queen’s, and McGill and the
Department of Law at Carleton University, 1985, at 4-5.
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feature of liberal political legal theory which has attracted
sustained feminist criticism. These disembodied abstractions have
been idealized and universalized far beyond their usefulness and to
the detriment of the development of the law.?® By their very
nature as principles of universal application, they are thought to
yield the right answer when, in fact, they yield only the legal
answer. Abstract, universal principles have prevented the law from
developing creative alternate rules or sub-rules based on a careful
consideration of the contexts of particular problems and the
reality of women’s subordination in society.

Classical liberalism invented the "rule of law" which
abolished a system of overt special status based on social class or
position by requiring that all be equally subject to the law. Tt
was a significant development from the overt hierarchical relations
that preceded it. However, the liberal theory of "equality before
the law" applied only to men because law, at least rhetorically,
applied only to the public sphere.

The emergence of the “"rule of law," which proclaimed the

formal equality of "individuals" to exercise the right to

own property and to contract freely, embraced only male

individuals. Women were excluded from the "rule of law"

because its concern was exclusively in the public sphere.

The private sphere of the home and the family was beyond

the reach of the law where the father or husband was

considered sovereign. Since women did not belong in the

public sphere, the juridical equality of citizens did not
apply to them. Women were denied the right to vote and

the right to hold public office. Upon marriage, women

lost their right to own property and contract on their
own behalf.%%

% Carol Smart, Feminism and The Power of the Law (London:
Routledge, 1989) at 68.

‘¢ Sheppard, supra, note 440 at 208 (emphasis in original),
citing Mary Eberts, "The Rights of Women," in R. St. J. MacDonald,
ed., The Practice of Freedom, (Toronto: Butterworth, 1978) 225-26.
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Not only a theory which limits the scope of government, the
public/private split also signifies a division of labour which has
deeply influenced the legal treatment of women and theories of
gender equality. The decision to limit the power of the State to
the public sphere has profound political meaning for women.**’

By placing the operation of law squarely in the public
realm and, at least rhetorically, removing itself from
the "private realm" of personal life and the family, the
legal system created a distinction between a public realm
of life, which is the proper arena for legal and social
regulation, and another, fundamentally different,
personal sphere, which is somehow outside the law’s or
society’s authority to regulate. Thus, the legal system
has functioned to legitimate that very distinction by
asserting it as natural, rather than socially imposed,
ground for different treatment.

One practical result of the "hands off" rhetorical
stance of the law toward activities within the "private
realm of the family" has been +to license men’s
exploitation of women within the family unit. In
essence, by purportedly withdrawing itself from
regulation of the private sphere, the legal system has
lent its actual support to male supremacy by permitting
men to completely dominate and control family life.*®

Since separate-spheres thinking confers upon men the role of
"king of the castle" to exercise unjustified power (often
abusively) over women and children in the home, "privacy" has
attracted sustained feminist criticism.

The very place (home, bedy), relations (sexual),

activities (intercourse, reproduction), and feelings

(intimacy, selfhood) that feminism finds central to
women’s subjection form the core of private doctrine.*®?®

57 Clark, supra, note 31 at 36.
48 polan, supra, note 23 at 298.

4% catharine MacKinnon, "Feminism, Marxism, Method, and the
State: Toward Feminist Jurisprudence" (1983) 8 Signs 635 at 657.
However, Professor Katherine O’Donovan has observed that "private"
activities are not necessarily rendered invisible, uninvestigated
and abusive or victimizing to a powerless group just because they
are located in the private sphere. She cites, for example, the
move from criminalization (public censure) to decriminalization
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Separate-spheres thinking was outcome-~determinative in the

early cases brought to challenge women'’s exclusion from jobc.

(private liberty) of gay sex acts in England as a victory for
individual freedom. O’Donovan, supra, note 4 at 81-82.
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cC. The Early Cases.

As late as 1905, Canadian women were denied the right to
practice law when the Supreme Court of Canada upheld the denial by
the Barristers’ Soclety in New Brunswick of Mabel French’s
application for admission to practice law. Based on separate-
spheres thinking, the Supreme Court of Canada ruled that the term

"person" in the Barristers’ Act did not include women because "it

was never in the contemplation of the legislature that women should
be admitted as an attorney to this Court".*°

In 1928, in the famous "Persons" case, the Supreme Court of
Canada affirmed the exclusion of women from the Senate on the
grounds that wcmen were not "persons” within the meaning of the

British North American Act.?%? The decision was reversed on

appeal to the British Judicial Committee of the Privy Council.??

0 In re Mabel P. French (1905), 37 N. B. R. 359 (N.B.S.C.).
In 1883, the same decision was reached by the U.S. Supreme Court
which held that

...the civil law, as well as nature herself, has always
recognized a wide difference in the respective spheres
and destinies of man and woman. Man is, or should be,
woman’s protector and defender. The natural and proper
timidity and delicacy which belongs to the female sex
evidently unfits it for many of the occupations of life.
The constitution of the family organization, which is
founded on the divine ordinance, as well as the nature of
things, belongs to the function of womanhood.

Bradwell v. Tllinois 83 U.S. 442, 21 L.Ed. 442 (1873).

11 In the Matter of a Reference in the meaning of the word

"Persons" in s, 24 of the British North American Act, 1867 (1928),
[1928] S.C.R. 276.

462 Edwards v. Attorney General of Canada, [1930] A.C. 124,
[1929] 3 W.W.R. 479, [1930] 1 D.L.R. 98 (P.C.).

The Supreme Court of Canada did not become the court of last
resort in Canada until the abolition of Canadian appeals to the
Judicial Committee of the British Privy Counsel in 1949. Dale
Gibson, The Law of the Charter: Egquality Rights (Toronto: Carswell,
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Protective legislation was also animated by separate-spheres

ideology.*?

Many of the most blatant forms of legalized sex discrimination
have been removed. In the private sphere, married women’s
disabilities have bazen abolished. In the public sphere of
politics, the battle for the right to vote was finally won for most
Canadian women after World War I. Nonetheless,

...[t]he State continues to legitimize and reinforce that
exercise of unjust authority of men over women. It
places upon women a double task: that of overcoming the
domination of men in the private sphere of sexual and
reproductive relations while simultaneously fighting for
reform and renovation of a public sphere which condones
and supports the very structure of private sphere
relations from which they are attempting to escape.*

1990) at 11-12, footnotes omitted.

%3 sheppard, supra, note 440 at 209-10.
4 Lorenne M. G. Clark, "Liberalism and the Living-Tree:

Women, Equality, and the Charter" (1990) 18:2 Alberta Law Review
384 at 391.
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D. The Influence cof World War II.

1. International Human Rights Instruments . . . 200
2. Domestic Human Rights Codes . . . . . . . . . 201

The atrocities committed against the Jews during World War IIL
had a profound impact on the rights-consciousness of Canadians.
The war brought about a succession of international human rights
instruments which 1in turn inspired domestic human rights

legislation.

1. International Human Rights Instruments.

In 1948, the United Nations adopted the Universal Declaration
of Human Rights recognizing the "inherent dignity and...the equal
and inalienable rights of all members of the human family".4®
The right to equality is set forth in Article 7:

All are equal before the law and are entitled without any

discrimination to equal protection of the law. All are

entitled to equal protection against any discrimination

in wviolation of this Declaration and against any

incitement to such discrimination.

Article 2 specifies that every right and freedom set forth in the
Declaration applies to

.+.everyone...without distinction of any kind, such as

race, colour, sex, language, religion, political or other

opinion, national or social origin, property, birth or
other status.

In 1966, the U.N. elaborated the rights set forth in the
Declaration and established mechanisms for their enforcement in

three supplemental covenants: the International Covenant on

Economic, Social and Cultural Rights; the International Covenant on

45 Gibson, gupra, note 462 at 11-12, footnotes omitted.
¢ U.N. Resolution 217A (III)}, December 10th, 1948.
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Civil and Political Rights; and the Optional Protocol to the
International Covenant on Civil and Political Rights.

The Covenant on Civil and Political Rights established the
U.N. Human Rights Committee to hear complaints of states or
individuals, provided the respondent state voluntarily accepted the
jurisdiction of the Committee. Canada has accepted the Committee’s
jurisdiction.’

These four documents constitute the International Bill of
Human Rights. However, there are more than sixty international
agreements pertaining to human rights, most of which were created
by the U.N. or its affiliates.'® This large and expanding body
of international human-rights agreements is proof of the position

that human rights occupies in the world‘s conscience.

2. Domestic Human Rights Codes.

The heightened rights-consciousness in Canada after the Nazi
atrocities of World War II stimulated a movement which resulted in
every Canadian jurisdiction implementing human rights codes to
address discrimination. The codes prohibited discrimination in
employment, housing and the provision of goods and services, on the
basis of exclusive lists of prohibited grounds, including sex. '’

The judiciary has interpreted human rights legislation to be

"fundamental law" that is "quasi-constitutional” which has a

%7 Gibson, supra, note 462 at 13.

8 Ibid.

9 Walter Tarnopolsky, Discrimination and the Law (Toronto:
Richard de Boo, 1982) 255. In 1964, the U.S. enacted the Civil
Rights Act of 1964 which prohibited sex discrimination in
employment. 42 U.S.C. s. 2000 et seg.
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"special nature" warranting an interpretation that will advance its
"broad purposes”. In the Craton case!’”, the Supreme Court of
Canada held that the mandatory retirement provision of the Public

Schools Act in Manitoba was impliedly repealed by the prohibition

of age discrimination in the more recent provincial Human Rights
Act. The Supreme Court went further to hold that even if the Human

Rights Act had been enacted earlier, it still would have over-

ridden the Public Schools Act‘’' because

«+.[h]uman rights legislation is of a special nature and
declares public policy regarding matters of general
concern. It is not constitutional in nature in the sense
that it may not be altered, amended, or repealed by ths
Legislature. It is, however, of such nature that it may
not be altered, amended, or repealed, nor any exceptions
be created to its provisions, save by clear legislative
pronouncement.‘’?
* * *

To adopt and apply any theory of implied repeal by later
statutory enactment to legislation of this kind would be
to rob it of its special nature and give scant protection
to the rights it proclaims.*’?

In Insurance Corp. of B.C. v. Heerspink?“, Mr. Justice Lamer

stated that a human rights code "is not to be treated as another
ordinary law of general application. It should be recognized for
what it is, a fundamental law". Writing for an unanimous court,
Mr. Justice McIntyre set out the governing principles of

interpretation in Re Ontario Human Rights Com’n and Simpson-Sears

7% winnipeg Sch, Div. No. 1 v. Craton (1985), 21 D.L.R. (4th)
1, [1985] 2 S.C.R. 150.

1 Ibid. at pp. 6 (D.L.R.), 156 (S.C.R.) {(McIntyre J.).
72 1bid.

473 1hid.

7% Insurance Corp. of B.C. v. Heerspink (1982), 137 D.L.R.
{3d) 219 at 229, [1982] 2 S.C.R. 145 at 158.
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Ltd.45:

It is not, in my view, a sound approach to say that
according to established rules of construction no broader
meaning can be given to the Code than the narrowest
interpretation of the words employed. The accepted rules
of construction are flexible enough to enable the court
to recognize in the construction of a human rights code
the special nature and purpose of the enactment...and
give it an interpretation which will advance its broad
purposes. Legislation of this type is of a special
nature, not quite constitutional but certainly more than
the ordinary — and it is for the courts to seek out its
purpose and give it effect. The Code aims at the removal
of discrimination.

The importance of human rights jurisprudence was felt later
when the Supreme Court of Canada began to develop a framework for
analysis of the equality provisions of the Charter which were

drafted to overcome the limitations of the Canadian Bill of Rights.

475

Ontario Human Rights Comm and Simpson-Sears Ltd. (1985), 23
D.L.R. (4th) 321, [1985] 2 S.C.R. 536.
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E. The Canadian Bill of Rights.

One product of the heightened rights-consciousness in Canada

was the Canadian Bill of Rights, enacted by the Parliament of

Canada in 1960. The Bill prohibited sex discrimination.?’®

Despite its shortcomings, discussed below, it was an important step
toward improved legal protections based on equality in Canada.®”’
The Bill was not repealed by the Charter. 1Its equality provision
provides in section 1(b):

1. It is hereby recognized and declared that in Canada
there have existed and shall continue to exist without
discrimination by reason of race, national origin,
colour, religion or sex, the following human rights and
fundamental freedoms, namely...
(b) the right of the individual to equality
before the law and the protection of the
law...%

The 1969 decisien by the Supreme Court of Canada in R._vV.

Drybones®’”® was the only Supreme Court ruling in favour of an

equality-seeker in the history of the Bill of Rights. The Supreme

Court held that the federal Indian Act denied Indians equality
before the law because Indians were treated more harshly than non-
Indians for being unlawfully intoxicated off the reserve. Speaking

for the majority in R. v. Drybones, Mr. Justice Ritchie stated at

297 (S.C.R)

[W]ithout attempting any exhaustive definition of

¢ The United States equivalent, the Egual Rights Amendment,
86 Stat. 1523 (1972), was enacted by the U.S Congress but failed to
receive the necessary approval of +two-thirds of the state
legislatures.

477 Gibson, supra, note 462 at 23.

478 canadian Bill of Rights, 1960, S.C. 1960, c.44.

% R. v. Dryvbones (1969), 9 D.L.R. (3d) 473, [1970] S.C.R.
282.
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"equality before the "aw” I think that s. 1(b) means at
least that no individual or group of individuals is to be
treated more harshly than another under that law, and I
am therefore of the opinion that an individual is denied
equality before the law if it is made an offence
punishable at law, on account of his race, for him to do
something which his fellow Canadians are free to do
without having committed an offence or having been made
=, subject to any penalty.4®

A case having a significant impact on human right
consciousness in Canada was brought by Lavell, a Maliseet Indian
woman, who filed a complaint with the United Nations Human Rights
Committee to challenge the Indian Act which stripped Indian women
of their Indian-status rights if they married non-Indian men but
did not affect the Indian-status rights of Indian men who married
non-Indian women. Lavell had lost before the Supreme Court of

Canada when she brought suit under the Canadian Bill of Rights

claiming sex discrimination.®®! She won her claim based on the

guarantees of cultural and sexual equality*® wunder the

¢ Tbid. at pp. 484 (D.L.R.), 297 (S.C.R.).

‘! Attorney General of Canada v. Lavell et al (1974), 38

D.L.R. (3d) 481, [1974] S.C.R. 13489.

“? The equality guarantee set forth in Article 7 of the

Declaration is elaborated in Articles 26 and 27 of the
International Covenant on Civil and Political Rights:

26. All persons are equal before the law and are
entitled without any discrimination to the equal
protection of the law. In this respect, the law shall
prohibit any discrimination and guarantee to all persons
equal and effective protection against discrimination on
any ground such as race, colour, sex, language, religion,
political or other opinion, national or social origin,
property, birth or other status.

27. In those states in which ethnic, religious or
linguistic minorities exist, persons belonging to such
minorities shall not be denied the right, in community
with the other members of their group, to enjoy their own
culture, to profess and practice their own religion, or
to use their own language.
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International Covenant on Civil and Political Rights. Although she
won, her case demonstrates the time, cost and uncertainty of
pursuing justice in an international forum. It is noteworthy that
the Parliament of Canada complied with the Committee’s ruling
almost four years later, on the eve of the coming into force of the
equality provisions of the Charter.

Canadian women were stunned when the Supreme Court of Canada
held in the Bliss case'®® that a statutory restriction to pregnant
women’'s entitlement to regular unemployment benefits did not

violate the Bill of Rights because it was a measure enacted to

achieve a "valid federal objective”.

Stella Bliss, a pregnant woman, would have been eligible for
unemployment benefits after working eight weeks if her unemployment
had been occasioned by something other than pregnancy and
childbirth. The legislation treated pregnant women differently
because they were entitled to maternity benefits after ten weeks of
employment but were not eligible for regular benefits during a
period extending from eight weeks before the week of confinement to
six weeks after it. Bliss had worked eight weeks when, four days
before delivery, she took time off to have her baby. When she was
ready to come back to work two days after delivery of her baby, no
work was available. Since she had not worked for the required ten
weeks before taking maternity leave, she was not eligible for
maternity benefits and she was not eligible for regular benefits
because of the 15-week exclusion period for pregnancy and

maternity. An unanimous Supreme Court found that the restriction

43 Bliss v. Attorney General of Canada (1978), 92 D.L.R. (3d)

417, [1978] 1 S.C.R. 1983.
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on regular benefits which applied to pregnant women was not sex
discrimination as it was enacted to achieve a "valid federal
objective”.’ The Bliss case is the source of that puzzling and

infamous line:

Any inequality between the sexes in this area is not
created by legislation but by nature.®*

It was against this backdrop that women 1lobbied for broader

equality provisions in the Charter.

%4 Ibid. at 422 and 424 (D.L.R.) (Ritchie J.).

85 Ibid. at 422 (D.L.R.)} (Ritchie J.).
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F. The Canadian Charter of Rights and Freedoms.

l. Introduction « v &« ¢ ¢ o =« « o = s = = o« =« « o 208

2. Post-Liberal Thinking and the Charter . . . . 209

3. Comparing the Charter with the Bill . . . . . 218
1. Introduction.

Canadian women battled long and hard to win explicit equality
protection under the Charter. Many were appalled by the resistance
to equality protectlons for women and were not naive enough to
think that winning the Charter battle meant that *the war against
male domination had been won. The Charter was intended to be
primarily a self-enforcing document requiring adherence by the
state without forced compliance by a court judgment.?*®®

The legislative history of section 15 makes clear that section
15 was intended to overturn the cases decided under the Canadian

Bill of Rights.*®” The Charter was drafted at a time when human-

rights Jjurisprudence had developed relatively clear meanings for
the concepts of "discrimination" and "equality" and the Supreme
Court of Canada has made it clear that it will make extensive use
of human-rights jurisprudence in interpreting section 15.

In general, it may be said that the principles which have

been applied under the Human Rights Acts are equally
applicable in considering questions of discrimination

‘% Mary Eberts, "The Use of Litigation Under The Canadian

Charter of Rights and Freedoms as a Strategy for Achieving Change"
in Neil WNevitte and Allan Kornberg, eds., Minorities and the
Canadian State (Oakville, Ont.: Mosaic Press, 1985) 53 at 62-63.

7 Wwilliam Black and Lynn Smith, "Section 15 Equality Rights
Under the Charter: Meaning, Institutional Constraints and a
Possible Test"” in Gerald-A. Beaudeoin, ed. Your Clients and the
Charter - Liberty and Equality (Cowansville, Que.: Les Editions
Yvon Blais, 1988) 225 at 229.
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under s. 15(1)...%®

Further, the Supreme Court of Canada has consistently held
that a purposive approach should govern the interpretation of
Charter guarantees meaning that a Charter right should be analysed
in terms of the purpose of the guarantee.

In my view, this analysis is to be undertaken, and
the purpose of the right or freedom in question is to be
sought by reference to the character and the larger
objects of the Charter itself, to the language chosen to
articulate the specific right or freedom, to the
historical origins of the concepts enshrined, and where
applicable, to the meaning and purpose of the other
specific rights and freedoms with which it is associated
within the text of the Charter. The interpretation
should be...a generous rather than a legalistic one,
aimed at fulfilling the purpose of the guarantee and
securing for individuals the full benefit of the
Charter’s protection. At the same time it is important
not to overshoot the actual purpose of the right of
freedom in question, but to recall that the Charter was
not enacted in a vacuum, and must therefore...be placed
in its proper linguistic, philosophic and historical
contexts,*%®

The Charter came into force within a particular historical and
social context when liberal political and legal theory were

entrenched yet yielding to post-liberal thinking.

2. Post-liberal Thinking and the Charter.
The liberal concept of equality is based on individualistic
rights, a non-interventionist state, the assumption that the "rule

of law" is neutral, and conservative views concerning women'’s

% Andrews v. Law Society of British Columbia (1989), 56

D.L.R. {4th} 1 at 18, [1989] 1 S.C.R. 143 [hereinafter "Andrews v.
Law_Society"].

% Ibid. at 14 (D.L.R) (McIntyre J.), quoting Hunter et al, v.
Southam Inc, (1984), 11 D.L.R. (4th) 641, [1984] 2 S.C.R. 145.
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subordinate role in society.?® The "rule of law" may have been
only a shift from overt hierarchy to a legitimization of gross
inequalities among so-called equals.‘?

Society, in the liberal view, is a collection of autonomous
individuals who have rights rather than as a community of
individuals held together by duties and responsibilities.?? The
liberal state intervenes only when the state violates the rights of
the individual or when the acts of one individual violate the
rights of another individual. It does not secure substantive or
distributive equality. Where it does intervene, its obligation is
to treat likes alike.*®’?

Sheppard notes that

...treating those who are unequal in terms of their

access to power and resources as though they are the same

allows economic and social disparities to persist, while

an illusion of fairness is created. This formalistic

conception of equality, in fact, contributes to

substantive inequality and at the same time, helps to
create a "consciousness that radically separates law from
politics, means from ends, process from outcomes”.%

Formal equality is also referred to as the "equal opportunity"
model which

...asgerts that each man should have equal rights and

opportunities to develop his own talents and virtues and
that there should be egual rewards for equal

4% Sheppard, supra, note 440 at 196-98.

#1 Frances Olson, "The Family and the Market: A Study of
Ideological and Legal Reform" (1983) Harvard Law Review 1497 at
1515.

492 Sheppard, supra, note 440.
93 Thid.

¥4 I1bid, at 198, quoting M. Horowitz, "The Rule of Law, An
Unqualified Good!"™ (1977) Yale law Journal 561; citing Robert
Unger, Knowledge and Politics (New York: The Free Press, 1975) 151.
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performances, **®
Equal opportunity is oriented toward process meaning the equal
application of rules; it is not concerned with equal results or the
distribution of resources according to need.

The legal concept of formal equality works best when assigning
fault based on a single incident where one actor’'s fault caused
harm to another person and the one harmed can be made whole by the
award of monetary damages or other relief. It works best when
there is a single discrete act, a single wrong and a single remedy.
The equal opportunity model does not work as well when the harm is
caused by a multitude of factors for which society, in a broader
sense, is responsible.

The concept of formal equality was restated by Tussman and
tenBroek in 1949 as the ‘"similarly situated" test®® which
introduced the concept of "reasonable classification”. The
question they asked was: how can the constitutional gquarantee of
equal protection of laws be construed to allow laws to classify,
when classification means inequality? Their answer was: a
legislative classification is reasocnable and therefore
constitutionally valid if it applies to all those similarly
situated with respect to the purpose of the law.

The outcome of the Tussman and tenBroek test is determined by
a broad or narrow interpretation of the law’s purpose and/or a

broad or narrow definition of whether the plaintiff is "similarly

> John H. Schaar, "Equality of Opportunity and Beyond” in J.

Roland Pennock and John W. Chapman, eds., Nomox IX: Equality (1967)
228.

49¢ Joseph Tussman and Jacobus tenBroek, "Equal Protection of
Laws" (1949) 37 California TLaw Review 341.
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situated” to others with respect to the purpose of the law. The
focus on proceduralism reinforced the liberal idea of equality of
treatment and was adopted as the test for claims challenging
legislation on equality grounds under the Equal Protection Clause
of the Fourteenth Amendment of the U.S. Constitution.?*’ The
"similarly situated" test has been rejected by the Supreme Court of

Cahada in Andrews v. Law Society'® in favour of a more results-

oriented approach.

Gender neutrality in the form of laws and neutral application
of the law achieves formal equality. The chief short-comings of
the formal equality model are that equality becomes a question of
sameness and difference. Women, in order to receive equality with
men, must be like men; and inequality arising from women’s unicque
characteristics cannot be addressed because there is no male

parallel. Formal equality, being concerned with comparisons, does

7 The U.S. Supreme Court’s application of the "reasonable
classification"” test has resulted in three 1levels of judicial
scrutiny. Economic or social legislation receives the weakest
scrutiny to determine if it has a "rational basis". Racial and
ethnic classifications receive "strict scrutiny" which forces the
state to prove a compelling state interest in the purpose of the
legislation and a close fit between the legislative means chosen to
achieve the legislative purpose and the ends sought to be achieved.
Classifications based on sex undergo "intermediate scrutiny" which
requires the state to prove that the legislative classification is
"substantially related" to "important governmental objectives".
Almost any legislation can pass the "rational basis" test.
However, strict and intermediate levels of scrutiny incorporate
results-oriented reasoning because heightened scrutiny recognizes
that burdens imposed by law on certain groups are unfair in light
of the intractable and historic disadvantages suffered by members
of those groups.

¥ Andrews v. Law Society, supra, note 488 at 11-13 (D.L.R.).
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not notice male dominance and female subordination.®*® aAnd
because it does not acknowledge inequality of condition, it can
merely perpetuate inequality under the guise of equality.

The "similarly situated" concept of formal equality stands in
stark contrast to the "post-liberal” approach to equality which
acknowledges inequality of condition and which is oriented toward
the eradication of social subordination and toward redistributive
justice to ensure that all people have what is minimally necessary
to live in dignity. It recognizes that unequal treatment may be
necessary to insure equality of result. The "post liberal" model
of equality assumes that all persons deserve to live and work in an
environment that is free of prejudice and where they have a
reasonable chance to develop their full potential without
discrimination based on prejudice and stereotypes. It is concerned
with attempting to create conditions for fulfillment and human
development by eradicating discrimination, not by punishing the
discriminator, but by making the victim of discrimination whole.

The "post liberal" model is based on broad concepts of social
responsibility and is informed by the rise of the modern regulatory
welfare state, the acknowledgement of the importance of social and
economic equality, the development of theories of pluralism based
on the recognition that society is composed of distinect and
cohesive groups rather than undifferentiated individuals, the
articulation of alternative visions of equality by oppressed

minorities, and the realist critique which exposed the political

% Gwen Brodsky and Shelagh Day, Canadian Charter Equality
Rights for Women: One Step Forward or Two Steps Back?, Canadian
Advisory Council on the Status of Women, 1989, at 149.
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underpinnings and indeterminacy of supposedly neutral legal
rules.®%

Since the 1930s, the Canadian State has assumed responsibility
for social and economic welfare programmes. Since World War II,
there has been a shift away from laissez-faire capitalism and a
growing acceptance of government intervention in, and regulation
of, the market.3%

The nineteenth century liberal belief in the importance

of egual treatment of autonomous individuals is

undermined as it becomes apparent that social welfare

programs operate on the principle that those in need
should receive greater social assistance.3%

The United Nations Universal Declaration of Human Rights and
the later human-rights covenants articulate liberal rights and
reflect that social and economic rights are also important.3%
These covenants and Canadian domestic human rights legislation
were discussed above.

The recognition of distinct and cohesive social groups has
important implications for equality theory because it undermines
the 1liberal myth that society is composed of autonomous
individuals.>*

The differences manifested by numerous subordinated social

groups foster social diversity. The rise of oppressed minorities’

% Sheppard, supra, note 440 at 198-200.

*l I. Gough, The Political Economy of the Welfare State
(London: MacMillan, 1979); T. Lowri, The End of Liberalism - The
Second Republic of the United States, 2d ed. (New York: W.W. Norton
& Co., 1979) 42.

302 sheppard, supra, note 440 at 198-99.
03 1bhid. at 199.
04 Thid. at 199.
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collective consciousnesses has lead to the articulation of
different concepts of equality.3%

At the core of these new visions [of equality] is both a

re-affirmation of the distinctive skills, values, and

cultures of subordinated social groups and a rejection of

the white male world as universal.3%

The realist critigque challenged 1liberalism’s underlying
premises by "blurring the line between law and polities" and
showing the historical contingency of legal doctrine and the
indeterminacy of supposedly neutral legal rules,’® "Post
liberal" thinking poses such a serious threat to the liberal
conception of equality that it has been only partially
incorporated.

Examples of the effects of "post liberal” thinking on equality
theory can be seen in the recognition of ‘"adverse impact"
discrimination, the duty to accommodate, systemic discrimination
and affirmative action.

"Adverse impact" discrimination occurs when a facially neutral
law has a disproportionately adverse effect on a protected group.
Tt does not require proof of a discriminatory purpose. It

signalled a direct departure from a liberal focus on procedures to

a post-liberal concern with outcomes. In Griggs v. Duke Power

05 1bid. at 199-200.

¢ Ibid. at 199, citing Carol Gilligan, In a Different Voice,
Psychological Theory and Women’s Development (Cambridge: Harvard
University Press, 1982) 132; Angela Miles, "Ideological Hegemony in
Political Discourse: Women's Specificity and Equality" in Angela
Miles and Geraldine Finn, eds., Feminism in Canada (Montreal: Black
Rose Books, 1982).

%07 sheppard, supra, note 440 at 200,
215



Inc.’®, the U.S. Supreme Court interpreted the racial equality

guarantees of Title VII of the Civil Rights Act of 1964% to

prohibit neutral rules that had an adverse impact on blacks. 1In

Ontario Human Rights Commission and O’Malley v. Simpson-Sears

Ltd*°, a case decided under the Ontario Human Rights Code®?!, and

Bhinder v. Canadian National Railway_ Co.%?, a case decided under

the Canadian Human Rights Act5!?, the Supreme Court of Canada

construed both the Canadian Human Rights Act and the Ontario Human

Rights Code to prohibit adverse-impact discrimination.

The duty to accommodate acknowledges the fact that people may
require different treatment to promote greater equality of results.
Thus an employer may be required to accommodate an employee for
whom an employment policy or rule is burdensome if the policy or
rule infringes on a protected human right. The Supreme Court of

Canada has interpreted the Ontario Human Rights Code to impose on

employers this duty which means that an employer must take

reasonable steps short of undue hardship.’

Another form of unintentional discrimination is systemic

3% Griggs v. Duke Power Inc. 401 U.S. 484 (19570).

39 civil Rights Act of 1964, 42 U.S.C. 2000 et seq.

319 ontario Human Rights Commission and O'Malley v. Simpson-
Sears Ltd. supra, note 475 at 441 (S.C.R.).

*11 ontario Human Rights Code, R.S.0. 1980, c. 340, s. 4(1)(qg).

512 Bhinder v. Canadian National Railway Co. (1985), 23 D.L.R.
(4th) 481, [1985] 2 S.C.R. 561, |

513

Canadian Human Rights Aet, S.C. 1976-77, c. 33, ss. 7 and
10.

514

Ontario Human Rights Commission and O’Malley v. Simpson-
Sears Ltd., supra, note 475.
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discrimination which results when social disazdvantage has become so
embedded in social institutions and customs that it is system- or
society-wide. Systemic discrimination was recognized by Dickson

J., in Action Travail des Femmes v. Canadian National Railway

Co."*® and defined

.+.in an employment context...[as] discrimination that

results from the simple operation of established pro-

cedures of recruitment, hiring and promotion, none of
which 1is necessarily designed to promote discrimi-
nation,?*

Affirmative action departs from the formal concept of equality
because it expressly violates a central tenet of formal equality
which requires that all individuals who are similarly situated be
treated similarly. Subsection 15(2) of the Charter acknowledges
that certain groups in Canadian society are disadvantaged and are
deserving of affirmative assistance, at the group level, to make up
for past discrimination. This contrasts with the traditional
liberal myth that society consists of undifferentiated individuals.
Subsection 15(2) provides as follows:

Subsection (1) does not preclude any law, program or

activity that has as its object the amelioration of

conditions of disadvantaged individuals or groups
including those that are disadvantaged because of race,

5 Action Travail des Femmes v. Canadian National Railway

(1987), 40 D.L.R. (4th) 193 [hereinafter "Action Travail"].
Professor Judy Fudge cautions against becoming overly optimistic
about the significance of Action Travail where the Supreme Court
was asked to uphold an administrative tribunal’s expansive
interpretation of the Canadian Human Rights Act and the expansive
remedy the tribunal had granted. Fudge warns that the Supreme
Court may not be so proactive when asked to invalidate legislation
on the grounds that it has a detrimental impact on women due to
historic social and economic factors. Judy Fudge, "The Public/
Private Distinction: The Possibilities of and the Limits to the Use
of Charter Litigation to Further Feminist Struggles" (1987) 25:3
Osgoode Hall Law Journal 485 at 501.

%6 Action Travail, supra, note 515 at 210 (D.L.R.).
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national or ethnic origin, colour, religion, sex, age or
mental or physical disability.

Opponents of affirmative action argue that applicants who do
not belong to the group favoured by an affirmative action programme
are being penalized and are being denied equality in order to cure
a social ill. While it is true that certain individuals may suffer
as a result of affirmative action, selection processes which are
designed to ensure that members of previously excluded groups will
be proportionally represented have the valid objective of
implementing equality at the group level.

Feminist critiques of liberal legal theory and formal equality
have been influential in exposing the male bias inherent in
process-oriented conceptions of equality.

The Charter was enacted against the post-liberal backdrop
described above. The next section compares the Charter and the

Bill.

3. Comparing the Charter with the Bill.

a. The Charter is Constitutional;

the Bill is Statutory . . « ¢« ¢« ¢« &« & « . . . 219
b. "Frozen Rights" versus Guarantees . . . . . . 219
c. The Charter’s Supremacy Clause . . . . . . . 219
d. The Charter’s ExXpanded Equality Guarantees . 220
e. The Charter'’s Direct Judicial Enforcement . . 222
f. The Charter’s Application to Provincial

Legislatures and Governments . . « « « « . . 222
g. The Charter Contains Additional Enumerated

Grounds . « « « « « & s 2 s s s s s s e 2 s 223

h. The Charter Places the Onus on the Defendant
and Requires a Higher Standard of
Proof - L] - - - - - L L] - - - - - - - - L] L] - 223
i. Minimal Judicial Scrutiny under the Bill . . 224
The equality guarantees of the Charter go well beyond the Bill

in significant respects that are enumerated below. The following
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points are intended as an introduction to the equality quarantees
of the Charter. The discussion of Supreme Court cases developing

a framework of analysis for equality comes in later sections.

a. The Charter is Constitutional; the Bill is Statutory.

The Bill is a mere statute of the Parliament of Canada.
Therefore it lacks the constitutional status of the Charter.

Consequently it is a considerably less potent legal tool than the

Charter,

b. "Frozen Rights" versus Guarantees.

Some judges had interpreted the Bill of Rights to protect only
those rights in existence in 1960. The equality rights listed in
section 1 of the Bill are not stated to be new legal entitlements.
Instead, it is merely "recognized and declared" by the Bill that
those rights and freedoms "have existed and shall continue to
exist" .7 The drafters of the (Charter were mindful of the
"frozen rights" approach and, to avoid the problem, the Charter was
"enacted" and the rights and freedoms set forth therein are

expressed as "guarantees".

c. The Charter’s Supremacy_ Clause.

Some of the conservatism of the Supreme Court of Canada in

deciding equality cases brought under the Bill of Rights may be

attributable to the doctrine of parliamentary supremacy which was

not expressly limited in the Bill of Rights as it is in section 52

17 Gibson, supra, note 462 at 24.
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of the Charter, which provides that

...[tlhe Constitution of Canada is the Supreme law of
Canada and any law that is inconsistent with the
provisions of the Constitution is, to the extent of the
inconsistency, of no force or effect."'®

d. The Charter's Expanded Equality Guarantees.

The equality rights set forth in the Bill of Rights are

narrower than those contained in the Charter. The Bill refers to
"equality before the law and the protection of the law". Section
15(1) of the Charter guarantees equality "before and under the law"
as well as "equal protection and equal benefit of the law". The
more sweeping language of subsection 15(1), set forth below, was
deliberate.

Every individual is equal before and under the law and

has the right to the equal protection and equal benefit

of the law without discrimination and, in particular,

without discrimination based on race, national or ethnic

origin, colour, religion, sex, age or mental or physical
disability.?

The Charter’s four equality guarantees are discussed below:
{1) Egquality Before The Law.

The guarantee of "equality before the law", which is similar
to the provision in paragraph 1(b} of the Bill, guarantees
procedural Jjustice and requires equality of treatment in the
enforcement and application of the laws of Canada by the ordinary

courts.®?® Although that Charter guarantee may be construed to

encompass due process only, the Supreme Court overturned a racial

518 The Charter, supra, note 25.

1% Ibid.

*20 Attorney General of Canada v. Lavell et al, supra, note 481
at 1373 (S.C.R.} (Ritchie J.).
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classification in the Drybones case by interpreting the "equality
before the law"” guarantee in the Bill to reach the substance of

legislation.
(2) Equal Protection of the Law.

The right to the "equal protection of the law” is similar to

paragraph 1(b) of the Bill of Rights which guarantees the right to
the "protection of the law". There is a parallel with the
Fourteenth Amendment of the United States Constitution which states
that no state shall deny any person within its jurisdiction the
"equal protection of the laws". It has even been suggested that
the phrase "equal protection of the law" will serve to incorporate
the three~tier U.S. jurisprudence on equality into Canadian legal
analysis.®! Even before the Andrews case reached the Supreme
Court of Canada, such a result would have seemed improbable because
Canadians have studied the limitations of U.S. equal protection
jurisprudence.
(3) Equality Under The Law.

The inclusion of "equality under the law" resulted chiefly
from the narrow interpretation given to the Bill’s guarantee of
equality before the law by a majority of the Supreme Court of

Canada in Attorney General of Canada v. TLavell et al*??, which

held that equality before the law means only equality in the

enforcement and application of the law and does not reach the

2! Mary Eberts, "The Equality Provisions of the Canadian

Charter of Rights and Freedoms and Government Institutions® in
Claire Beckton and A. Wayne MacKay, eds., The Courts and The
Charter (Toronto: University of Toronto Press, 1985) 133 at 155-56.

22 Gibson, supra, note 462 at 32, citing Attorney General of
Canada v. Lavell et al, supra, note 481 at 1373 (8.C.R.).
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substance of legislation.
(4) FEqual Benefit of the Law.

Where a statute extends a benefit, the guarantee of equal
benefit of the law ensures that the benefit will not be withheld on
some arbitrary basis. Social welfare legislation which provides
"benefits” to certain classes of people would potentially be
subject to this equality guarantee. The "equal benefit of the law”
guarantee was sought in response to the Supreme Court’s holding in

the Bliss case.’??

e. The Charter’s Direct Judicial Enforcement.

Section 24 of the Charter provides for direct judicial
enforcement of Charter rights:

Anyone whose rights or freedoms, as guaranteed by this
Charter, have been infringed or denied may apply to a
court of competent jurisdiction to obtain such remedy as
the court considers appropriate and Jjust in the
circumstances.

£. The Charter’s 2Application to Provincial ILegislatures and
Governments.

The extension of the Charter to provincial legislatures and
governments was an expansion over the scope of the Bill of Rights
which applies only to matters falling under the constitutional

authority of the Parliament of Canada.

323 Eberts, supra, note 521 at 151.
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g. The Charter Contains Additional Enumerated Grounds.

Although many of the cases brought under the Bill of Rights

implicated grounds of discrimination which were not enumerated in
the Bill,*** the grounds enumerated in section 15 of the Charter
go beyond the Bill and include age, mental disability, and physical
disability.
This is surely a sign of the temper of the Canadian
public, for there has been an acceleration over the past
40 years in the speed and sensitivity with which
Canadians respond to minority interests, and a
willingness to offer strong, constitutional guarantees
instead of mere legislative protections that are subject
to short-term changes in the political envirconment.?
It is noteworthy that sexual orientation is not one of the

Charter’s enumerated grounds.3

h. The Charter Places the Onus on the Defendant and Reguires a
Higher Standard of Proof.

A substantial difference between the Charter and the Bill of
Rights is that, under the Bill, the person challenging the law had
the burden of procof. Under the Charter, the challenger must show
only a prima facie case and then the onus shifts to the party
seeking to sustain the legislation. This difference is critical,

particularly because the defendant’s standard of proof under the

24 Eberts, supra, note 486 at 58.

25 Eberts, supra, note 521 at 135.
¢ For a discussion of the legislative history of this
omission, see Arnold Bruner, "Sexual Orientation and Equality
Rights” in Anne E. Bayefsky and Mary Eberts, eds., Equality Rights
and the Canadian Charter of Rights and Freedoms {(Toronto: Carswell,
1985) 457; see also, Equality for All: Report of the Parliamentary
Committee on Equality Rights (Ottawa, 1985) and M. Leopold and W.
King, "Compulsory Heterosexuality, Lesbians and the Law" (1985) 1
Canadian Journal of Women and the Law 163.
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Charter is higher than required of the plaintiff under the Bill of

Rights.

The Bill of Rights contains no "reasonable limits" clause as

does the Charter. Consequently, the Supreme Court of Canada read
into the PBill a restriction on equality whereby legislation
"dealing with a particular class of people is valid if it is
enacted for the purpose of achieving a wvalid federal
cbjective”.’?” The "valid federal objective” standard is less
demanding than the "reasonable limits" test of the Charter. Thus,
in an equality case brought under the Bill, an equality-seeker had
to show that the measure did not have a valid federal objective.
Now, in a Charter case, the defendant must show that a limitation
on equality is a "reasonable limit[]...[which] can be demonstrably

justified in a free and democratic society".5?®

i. Minimal Judicial Scrutiny under the Bill.

Analysis under the equality provision of the Bill calls for
only minimal judicial scrutiny without reference to the validity of
the means employed to achieve the legislative objective.?®

The next section summarizes the equality jurisprudence of the
Supreme Court of Canada as a prelude for the discussion of three
sex-discrimination models. In this section, I explore theories and

strategies for achieving feminist goals through Charter litigation,

27 prata v. Min. of Manpower & Immigrationm (1975), 52 D.L.R.
(3d) 383 at 387, [1976] 1 S.C.R. 376 (S.C.C.) (Martland J.).

28 Gibson, supra, note 462 at 25, citing R. v. Burnside
(1974), 44 D.L.R. (3d) 584 at 594 (Martland J.}.

3% Gibson, supra, note 462 at 25.
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with emphasis on the problems of using the Charter, a liberal
document, to overcome pervasive disadvantages which are entrenched

because of liberal political and legal theory.
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V. EQUALITY AND THE CHARTER.

A, Introduction . . . . . . &« + ¢ ¢« &+ & + .« . . 226
B. Andrews and Beyond . . . « « « ¢« « .« .« .+ . . 228
C. Three Sex-Discrimination Equality Models . . 239
D. Rights Assertion: An Exhausted Rhetoric
or A Vital Means of Raising Expectations . . 249
A, Introduction.

[E]lgual laws can result in inequality if applied equally
to persons in unequal circumstances.5?®

The Charter equality cases which have been decided by the
Supreme Court of Canada demonstrate an emerging framework of
analysis which relies heavily on the jurisprudence interpreting
human rights legislation, particularly the definition of
"discrimination”. The "enumerated and analogous grounds" approach

adopted by the Supreme Court in Andrews v. Law Societv®™ shows

that the central function of section 15 1is to address the
disadvantages suffered by persistently disadvantaged groups in
Canadian social, political and legal systems.*?  Equality can
require different treatment®® and section 15 applies to both

intentional and "adverse impact" discrimination.’?*®* fThus section

3% walter Tarnopolsky, "The Equality Rights in the Canadian
Charter of Rights and Freedoms" (1983) 61 Canadian Bar Review 242
at 250.

531

Andrews v. Law Society, supra, note 488.

332 1bid. at pp. 16 (D.L.R.), 172 (S.C.R.); William Black and
Lynn Smith, "The Equality Rights" in Gerald-A. Beaudoin and Ed
Ratushny, eds., The Canadian Charter of Rights and Freedoms:
Commentary, 2d ed.(Toronto: Carswell, 1989) 557; Black and Smith,
supra, note 487.

33 Andrews v. Law Society, supra, note 488, pp. 15-16
(D.L.R.), 171 (S.C.R.).

3¢ Tpid. at 18 (D.L.R.), 174 (S.C.R.) (McIntyre J.).
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15 is centrally concerned with the effects of a rule, regardless of
the intent of the legislation.

But just how progressive will the judiciary be in defining
Canadian equality? Will courts be willing to recognize the legal
relevance of women’s oppression in the private sphere to rid
society of men’s historic and unjustified authority over women and
to implement women’s full and equal partnership with men in all
spheres of Canadian society?

The concept of liberty — freedom from government regulation —
at the foundation of liberal political theory may act as a brake on
the degree to which the equality guarantees of the Charter will be

given a results-oriented focus.

On the whole, equality has taken a back seat to liberty
which is unquestionably the core value of liberalism.
Within classical liberal theory, equality was a value
only as a purely formal concept, relating to issues of
procedural fairness, and is virtually synonymous with,
and exhausted by, the concept of “due process".
Liberalism has not been centrally concerned with the

promotion of substantive equality as even a long term
social objective.3%"

A degree of optimism may be justified because the Canadian
tradition of social assistance programmes, which are based on the
recognition that government has a legitimate role to play to ensure
a fair and equitable distribution of goods and services, offers

hope that equality jurisprudence under the Charter may incorporate

& results-oriented approach.

The Supreme Court of Canada’s decision in Andrews v. Law

Society®® suggests some answers.

33 Clark, supra, note 464 at 389.

33 Andrews v. Law Society, supra, note 488.
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B. Andrews v. Law Society and Beyond.

1. Andrews v, Law Society . + « &+ « « ¢« « « « o 228
2. The Workers’ Compensation
and the Turpin Cases . . . + + « &« « &« « « « 236

1. Andrews v. Law Society.

a. The Test for a Violation of Section 15(1) . . 229
b. The Relationship Between Sections 15(1)
and 1 . . & ¢ ¢ ¢ + o« o e 2 s & & = s o ¢« + o 234

In Andrews v. Law Society, the Supreme Court of Canada

interpreted the open-ended nature of the Charter equality
protections to incorporate "post-liberal"” thinking in that both
intentional and unintentional discrimination is covered;
discrimination is defined in terms of the history of a group’s
social, political and legal disadvantage; and different individuals
anc groups are entitled to receive different treatment depending on
the historical realities of their position in society. The Andrews
case was a significant departure from most lower court judgments
regarding equality and

.+.8trongly orients section 15 in the direction of

ensuring that the legal and governmental system does not

exacerbate societal disadvantage of persistently
disadvantaged groups...>’

In Andrews, the plaintiff was a British subject who was
refused admission to the B.C. Bar because he was a non-Canadian,
even though he was a permanent resident of Canada. The applicable
B.C. statute required Canadian citizenship for admission to the
bar. Andrews challenged the citizenship requirement under section

15(1) of the Charter. His challenge failed in the trial court but

succeeded before the B.C. Court of Appeal and the Supreme Court of

"7 william Black and Lynn Smith, Case Comment, Andrews v. Law
Society of British Columbia {1989) 68 Canadian Bar Review 591 at
614.
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Canada.
Two of the 1issues raised in the Andrews case which are
discussed below are (1) what is the test for a violation of section

15(1)? and (2) what is the relationship between sections 15(1) and

12

a. The Test for a Violation of Section 15(1).

Both the Court of Appeal and the Supreme Court were concerned
that the protections set forth in section 15 would be diluted by
interpreting those protections too expansively. Prior to the
Supreme Court decision in Andrews, the "similarly situated"” test
had gained wide acceptance.

The judgment of the Court of Appeal was written by McLachlin
J.A. who was later appointed to the Supreme Court of Canada. 1In
the Court of Appeal, McLachlin J.A. adopted the ‘"similarly
situated" test and interpreted the "without discrimination”
language of section 15 to require the challenger of legislation to
prove discrimination which she defined in terms of the
reasonableness of the distinction and the fairness of the treatment
of those adversely affected. She placed the onus on the
challenger, on a balance of probabilities, and said:

The ultimate question is whether a fair-minded person,

weighing the purposes of legislation against its effects

on the individuals adversely affected, and giving due

weight to the right of the Legislature to pass laws for

the good of all, would conclude that the legislative

means adopted are unreasonable or unfair.3®®

When Andrews reached the Supreme Court, the Court rejected the

% Black and Smith, supra, note 537 at 594, quoting Andrews v.
Law Society of British Columbia (1986), 27 D.L.R. (4th) 600 at 610,
2 B.C.L.R. (2d) 305 at 315.
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"similarly situated" test as "seriously deficient", defined
discrimination, and limited the protection of section 15 to those
traits enumerated in section 15(1) and analogous grounds.®*® The
reasoning of the majority of the Supreme Court concerning the
application of section 15 appears in the Jjudgment of McIntyre J.
who enunciated a two-pronged test. McIntyre J. placed the onus on
the challenger to show a denial of one of the four equality
guarantees and to show that there has been discrimination.3*°
Criticizing the "similarly situated" test, McIntyre J. said that
the four equality rights in section 15 signify a legislative intent
to go beyond the "similarly situated” test which characterised

Canadian Bill of Rights jurisprudence and to incorporate concepts

of equal concern and respect and a large remedial component,3%

33 Andrews v. Law Society, supra, note 488 at pp. 23 (D.L.R.),
181 (S.C.R.).

0 1bid. at pp. 23-24 (D.L.R.), 182 (S.C.R.).

1 Ibid. at pp. 14-15 (D.L.R.), 170 (S.C.R.). The phrase
"equal concern and respect"” comes from Ronald Dworkin’s formulation
of equality which 1is more concerned with the decision-making
process itself rather than comparing the consequences of a rule.
Dworkin asks whether the decision-making process

...affords equal concern and respect for all those who
will be affected. He describes this as the right to
treatment as an equal as contrasted with the right to
equal treatment, which is the right to equal distribution
of an opportunity, resource or burden. Dworkin states
that the right to treatment as an equal is the more
fundamental of the two rights.

A comparison in terms of concern and respect
highlights the need on occasion to treat people
differently in terms of immediate consequences in order
to achieve eguality of results or of condition, and
Dworkin uses the concept in his defence of affirmative
action programs. The concept is also valuable in
emphasizing the relationship between the principle of
eguality and the broader concept of human dignity. It
may not, however, cover all claims that might come within
a Canadian paradigm of equality. For example, a
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With the support of the whole Court, McIntyre J. criticized
the "similarly situated" test as too mechanical and rigid to handle
the true complexity of eguality because a test focusing on
similarity of treatment for all belonging to a particular group,
instead of on the law’s effect on the complainant,‘is both too
narrow and too broad. Identical treatment "may frequently produce
serious inequality" and cannot account for the fact that some
distinctions do not wvioclate equality.’*? For McIntyre J., the
ideal of equality is neither solely equal treatment nor is it
solely

.».a comparative concept, the condition of which may only

be attained or discerned by comparison with the condition
of others in the social and political setting in which

selection process might be thought to reflect equal
concern and respect even though it has the unforeseen
consequence of excluding a particular group. Also, it is
not easily translated into a workable test, since
criteria like concern and respect are even harder to
measure, and thus to compare, than are more tangible
consequences of a rule.

Black and sSmith, supra, note 487 at 237, citing Ronald Dworkin,
Taking Rights Seriously (Cambridge, Mass.: Harvard University
Press, 1977) at 227,

2 pavid Elliott, "Comment on Andrews v. Law Society of
British Columbia and Section 15(1) of the Charter: the Emperor’s
New Clothes?" (1989) 35 McGill Law Journal 235 at 238, footnotes
omitted. Some commentators note, however, that the Court’s express
rejection of the "similarly situated" test is contradicted by the
Court’s apparent retention of much of the analytical framework of
the "similarly situated" test.

The real movement here may be one of attitude, not
linguistics. The Court is stressing that comparisons
must be broadly applied, with an emphasis on inter-law,
inter-group similarities and differences, and on effect
rather than intention. The Court seems to be signalling
that Charter equality must go beyond traditional,
formalistic concepts, and include a more "post-liberal”
emphasis on equality of condition.

Ibid. at 238-39.
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the question arises.’??

He was also concerned that a law not be more burdensome or less
beneficial on some because of an irrelevant characteristic.®*

MceIntyre J. defined discrimination in broad terms, stating
explicitly that the principles applied to human rights legislation
are equally applicable to questions of discrimination under section
15 of the Charter.

I would say then that discrimination may be described as

a distinction, whether intentional or not but based on

grounds relating to personal characteristics of the

individual or group, which has the effect of imposing
burdens, obligations, or disadvantages on such individual

or group not imposed upon others, or which withholds or

limits access to opportunities, benefits, and advantages

available to other members of society. Distinctions
based on personal characteristics attributed to an

individual solely on the basis of association with a

group will rarely escape the charge of discrimination,

while those based on an individual’s merits and
capacities will rarely be so classed.®%

Central to McIntyre J.'s analysis is his formulation of the
limits on the concept of discrimination. McIntyre J. expressed
concern that the Charter, unlike human rights statutes, does not
contain an exhaustive list of prohibited grounds nor explicit
limitations comparable to the defences contained in human rights
statutes. Rejecting both the view that any distinction constitutes
a violation of section 15 and the "reasonable and fair" test of the
Court of Appeal, because it would leave almost no role for section

1, he adopted the "analogous grounds" approach.

The..."enumerated and analogous grounds" approach

543 1bid. at 238, footnotes omitted.

*44 Andrews v. Law Society, supra, note 488 at pp. 18 {D.L.R.),
165 (S.C.R.).

45 1pid. at pp. 18 (D.L.R.), 174-175 (S.C.R.).
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most closely accords with the purposes of s. 15 and the
definition of discrimination outlined above and leaves
questions of Jjustification to s. 1. However, in
assessing whether a complainant’s rights have been
infringed under s. 15(1), it is not enough to focus only
on the alleged ground of discrimination and decide
whether or not it is an enumerated ground. The effect of
the impugned distinction or classification on the
complainant must be considered...A complainant under s.
15(1) must show not only that he or she is not receiving
equal treatment before and under the law or that the law
has a differential impact on him or her in the protection
or benefit accorded by the law but, in addition, must
show that the legislative impact of the law is
discriminatory.>¢

A majority of the Court agreed that the claimant must prove
both inequality and discrimination under section 15(1). Although
the Andrews decision does not contain extensive analysis of what
constitutes an "analogous"” ground, clearly non-citizenship, a legal
classification, counts as an analogous ground because non-citizens
are a "discrete and insular minority".’* McIntyre J. also cited
stereotyping, historic disadvantage and prejudice as relevant to a
finding that a trait is analogous.®%®

Lack of political power and "discreet and insular minority"
status were cited by Madame Justice Wilson as additional

considerations. She said that whether a trait is analogous should

4% Ibid. at pp. 23-24 (D.L.R.), 182 (S.C.R.). Black and Smith
point out that the requirement of a discriminatory impact may be
intended to screen out trivial and vexatious claims but it may
actually import a test of "fair and reasonable" and may, in
practice, be no different from recognizing any distinction as a
violation of section 15 because "...the burden of litigation is
itself almost always enough to screen out trivial cases where there

is no real disadvantage to the challenger." Black and Smith,
supra, note 537 at 603.

*47 Andrews v. Law Society, supra, note 488 at pp. 24 (D.L.R.),
183 (S.C.R.).

*# Ibid. at pp. 22 (D.L.R.), 180 (S.C.R.), quoting Smith,
Kline & French Laboratories v. Canada (Attorney General) (1986), 34
D.L.R. (4th) 584 at 591-92, [1987] 2 F.C. 359 at 368-369.
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be assessed "in the context of the place of the group in the entire
social, political and legal fabric of our society,"” not just in the
context of the law under consideration.*

Political powerlessness was also important to La Forest J. who
added immutability®°, the arbitrary nature of the distinction,

and its irrelevance.

b. The Relationship Between Sections 15(1) and 1.

The Supreme Court split on the appropriate test for section 1.
Three of the judges — Wilson J. for herself, Dickson C.J. and
1’Heureux~Dube J. — adopted the QOakes test as the test for section
1 and found that the distinction was not justified.

This test requires first that the government objective
relate to societal concerns which are pressing and
substantial. It then requires that the means adopted by
government meet three proportionality reguirements.
First, they must be rationally connected to the
government objective. Second, they must impair the
relevant Charter right as little as possible. Third,
there must be proportionality between the effects of the
limiting measure and the government objective.3%

Three justices — McIntyre, Lamer, and La Forest — agreed on a less

*% Andrews v. Law Society, supra, note 488 at pp. 32 (D.L.R.),
152-53 (S.C.R.) (Wilson J.). The phrase "discreet and insular
minority" is from Stone J.’s well-known fourth footnote in U.S. v.
Carolene Products Co., 304 U.S. 144 at 152-53, note 4 (1938),
wherein he suggests that prejudice against such minorities deprives
them of the normal political process to repeal unfair legislation.
Status as a discreet and insular minority has become one of the
tests for whether a distinction between groups is a “suspect
classification" deserving of striect scrutiny.

50 "Immutable characteristics" were first mentioned by U. s.

Supreme Court Justice Brennan in Frontiero v. Richardson, 411 U.S.
677 at 686 (1973), as another criterion for determining whether
heightened scrutiny under +the U.S. Fourteenth Amendment is
warranted.

1 R. v. Oakes (1986), 26 D.L.R. (4th) 200 at 224-29, [1986]
1 5.C.R. 103 at 135-42.
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stringent test for section 1 requiring the government objective to
be "desirable" and its means "reasonable". Even under this less
stringent standard, La Forest J. found that the statute was not
justified. McIntyre J. and Lamer J. found that the statute was
justified under section 1.

The three justifications advanced by the defenders of the
statute were rejected by the Court:%? the first two were that it
is desirable for lawyers to be familiar with Ccnadian institutions
and traditions and that it is desirable for lawyers to have a
commitment to Canada. No empirical data about norms among citizen-
lawyers concerning their knowledge of Canadian institutions and
traditions and their commitment to Canada was in the record.
Likewise, there was no data before the courts concerning the
feasibility of educating non-citizens in those areas.
Consequently, the Court of Appeal and the Supreme Court had to make
assumptions about the extent to which citizens would be more likely
than non-citizens to achieve desirable levels of knowledge and
commitment.

The Court of Appeal and the majority in the Supreme Court of
Canada were not persuaded that the first branch of the QOakes test
was met because no "sufficiently rational connection” existed
between the citizenship requirement and the proffered
justifications. The exclusion of non-citizens was overbroad
because the desired knowledge and commitment could be acquired

through less intrusive means, namely education.

The third justification offered by the defenders of the law —

*? nndrews v. Law Society, supra, note 488 at pp. 33-36

(D.L.X.) (Wilson J.).
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that lawyers should be citizens because they play a fundamental
role in the Canadian system of democratic government — was rejected
by both the Court of Appeal and the Supreme Court because, in the
courts’ wview, the practice of 1law is primarily a private

profession.

2. The Workers’ Compensation and the Turpin Cases.

In Reference re Sections 32 and 34 of the Workers’

Compensation Act (1983)(Nfld.), the Supreme Court of Canada made

clear that "enumerated and analogous grounds" are the only grounds
for relief under section 15, except possibly in unusual or extreme
circumstances.®***

The Supreme Court again dealt with the question of analogous

grounds in R. v. Turpin®*‘. Madame Justice Wilson, writing for

the Court, reaffirmed the Supreme Court of Canada’s broad and
purposive approach to interpreting equality rights under section
15°%® by characterising section 15 as "intended to provide a
framework for the ‘unremitting protection’ of equality rights in
the years to come".**® She also anticipated that the Court may
well be called upon to rectify discrimination that is entrenched
and socially accepted.
The argument that s. 15 is not violated because

departures from its principles have been widely condoned
in the past and that the consequences of finding a

332 Reference re Validity of Sections 32 and 34 of the Workers'
Compensation Act, 1983 (1989), 56 D.L.R. (4th) 765.

4 R. v. Turpin (1989), 48 C.C.C. (3d) 8.

3% Ibid. at 35.
53¢ Tbid. at 30.
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violation would be novel or disturbing is not, in my

respectful view, an acceptable approach to the

interpretation of Charter provisions.®’

Madame Justice Wilson approved the analysis of McIntyre J. in
Andrews — that the "enumerated and analogous grounds" approach
accords with the purposes of section 15 and the Andrews definition
of discrimination.35®

Wilson J. quoted with approval the Andrews definition of
discrimination and concluded that the appellants’ right to equality

before the law had been violated because the impugned provisions of

the Criminal Code treated the appellants, and the class of non-

Albertan defendants to which they belonged, more harshly than those
charged with the same offences in the Province of Alberta.Ss®
However, she found that, on the facts presented, non-Albertan
criminal defendants were not analogous to the categories enumerated
in section 15 because non-Albertan defendants could not be
characterised as a "discrete and insular minority"”, had not
"suffer[ed] social, political and legal disadvantage in our
society”, and could not be described as having indicia of
discrimination, "such as stereotyping, historical disadvantage or
Vulnerability to pelitical or social prejudice".°

One of the questions left unanswered by Andrews, namely

whether the Charter’s equality guarantees will be available to men

37 Ibid. at 32.

% 1bid. at 34.

°% Ibid. at 33-34. The challenged statute permitted Albertan
defendants to elect between a trial to a jury or to the bench
whereas a jury trial was mandatory for Albertan defendants, the
class to which the appellants belonged.

60 1bid. at 35.
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who experience discrimination based on sex. There are statements
in Turpin which suggest that only disadvantaged subsets are
entitled to Jjudicial enforcement of the Charter’s equality
guarantees, Wilson J. stated that

...[a] finding that there is discrimination will, I
think, in most but perhaps not all cases, necessarily
entail a search for disadvantage that exists apart from
and independent of the particular legal distinction being
challenged.

Noting that the foregoing quote of Wilson J. is obiter, Professors
Black and Smith caution that application of +the Charter’s
guarantees to advantaged subsets

...would tend to weaken the protection afforded by
section 15 to disadvantaged groups in much the same way
that the section would be weakened by recognition of an
unlimited 1list of distinctions. Second, the courts are
only one vehicle for promoting equality, and the use of
this vehicle has costs in terms of intrusion on the
democratic process (as well as in terms of the burden
imposed on the courts themselves). The legislature and
the executive are also charged with the responsibility of
promoting equality. When the detriment is to a group
that has economic and political power, there is less
reason to assume that the political process will be
incapable of correcting the problem, and the costs of
judicial activity become less justified.®®?

Do these Supreme Court decision suggest that Charter
litigation can advance substantive results-oriented equality for
Canadian women? Feminist models of equality, discussed in the next
subsection, articulate models to eradicate men’s unjust control

over women’s lives.

562 Thid. at 34.

%2 Black and Smith, supra, note 537 at 608, citing Black and
Smith, supra, note 487.
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cC. Three Sex-Discrimination Equality Models.

The development of women’s full potential demands a contextual
and results-oriented model of equality which acknowledges the
subordination of women in society rather than masking social
reality in the rhetoric of "equal opportunity". The latter speaks
in terms of the differential treatment of the sexes, ignores
structural causes, and blames individual women for failing to
achieve male-defined success.3?

[T1t must be recognized that women systematically have

been treated as inferior to men. BAs MacKinnon notes,

"the imagery of hierarchy, not just of difference" must

animate judicial decisions.®%*

The "equal opportunity” model of equality accepts the male
standard of success as the unexamined and universal definition of
humanity. This model perpetuates the subordination of women by
denigrating the skills, activities, and values associated with
women such as consensus leadership and the care and nurturing of
the young and old. Equality theory must challenge the male
standard as the universal standard, facilitate women’s admission to
male preserves, and affirm female values, activities and skills.

[{The] process of validating female-based stereotypes

entails a willingness to claim equality through the
assertion rather than the denial of difference.

* * *
We need to celebrate and encourage the extension of many

»..[female] stereotypes for their importance to the
development of a caring, humane, and just society.3%®

Equality theory must incorporate an emphasis on creating conditions

%3 sheppard, supra, note 440 at 212-13.

8¢ Ibid. at 217, quoting Catharine MacXinnon, The Sexual

Harassment of Working Women (New Haven: Yale University Press,
1879) 102.

%5 Sheppard, supra, note 440 at 220.
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of self-fulfillment which begins with

«+.[t]he premise...that all humans should have equal
opportunity to develop their potential and to participate
in society, even though that goal may require that
different people be treated differently and though the
forms of fulfillment and the degree of achievement may
vary from individual to individual. The approach
incorporates a presumption in favour of inclusion and
participation in societal activities, and any exclusion
would require special Jjustification. Though the way a
decision treats people and the consequences of the
decision constitute useful evidence, the comparison
ultimately is between the degree to which different
individuals and groups develop their full potential.>®®

Judges must be educated about how, why and when women are
oppressed because liberal legal theory and the abstract nature of
legal reasoning has made it difficult for Jjudges to see women’s

inferior treatment.3%

Formal equality and the public/private
split hide the true dimensions of women’s unequal status. It is
particularly difficult for judges to see the subordination and
inferior treatment of lesbians. Judges must go beyond liberal
legalism to identify and address forms of social domination.

Judges must adopt a results-oriented approach that seeks to
eradicate male domination. Judges must therefore

(1) ask whether the statute, policy, practice or action

contributes to the social inequality of women;

(2) affirm female values, activities and skills;

(3) ask whether it is possible to eradicate the root causes

%%¢ Black and Smith, supra, note 487 at 237, citing J. Bankier,
"Equality, Affirmative Action, and the Charter: Reconciling
Inconsistent Sections”, (1985) 1 Canadian Journal of Women and the
Law, 134 at 136-137; K. Nielsen, "Radically Egalitarian Justice".
Paper presented to Legal Theory Meets Legal Practice Conference,
University of Ottawa, May, 1987, generally and at 3-6.

*¢7 sheppard, supra, note 440 at 217, citing Antonio Gramsci,
Prison Notebooks, eds. and trans. Q. Hoare and G. Smith (New York:
International Publishers, 1972) at 419-25.
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of female subordination rather than treat mere symptoms
(e.g., enforced heterosexual relations for all women and
maintenance of the sexist assumption that the care and
nurturance of the young is irrelevant in the creation of
significant life for men);

(4) adopt an "imagine how it feels" approach to better

understand women’s subordination;

(5) adopt a more positive theory of the self as sustaining

and being sustained by caring relationships;

(6) create conditions of self-fulfillment for women generally

and lesbians in particular;

(7) ensure substantive equality of outcomes; and

(8) support a morality of care which emphasizes freedom as

essentially a social and cooperative experience to
replace the liberal model of men as aggressive and self-
seeking individualists who see cooperation and
interdependence through government as threats to their
autonomy.

A results-oriented approach will necessitate differential
treatment when it is aimed at securing equal results. Instead of
trying to fit women into heterosexist male-dominated institutions
by requiring women to conform to male-dominated standards or by
creating special measures for exceptional women, courts should
acknowledge the varied needs of women and seek to transform
institutions, workplaces, and social structures to meet those
needs.

Despite the need for a results-oriented equality model, most
feminists recognize that formal equality may be necessary for
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aciiieving substantive equality in some contexts. Women may benefit
from relying on concepts of formal equality and privacy, which are
central tenets of liberal legal analysis, in demanding equality and
control of their own bodies.

Feminists successfully used the demand for formal equality

under the Charter to enable married women to use their own

8

names.’®® The assertion of liberal rights was a viable strategy

569

for substantive equality in R. v. Morxgantaler. By defining the

abortion debate as a conflict between the public interest in the
protection of the foetus wversus the private right of a woman to
personal autonomy, the Morgantaler decision reinforced the liberal
view rather than a feminist view of reproductive freedom.>®"°

In these two cases, formal equality and privacy advanced the
substantive equality of women. The battle to decriminalize same-
sex sexual intimacy was also fought and won under the rubric of
privacy.

Often, however, the only women who benefit from the equal~
opportiunity model are those who can meet the standards of the male-
dominated world, that is, the "exceptional"” woman. The
overwhelming majority of women cannot compete successfully with men

because of structural factors created and maintained by separate-

%68 pudge, supra, note 515 at 513, citations omitted.

% R. v. Morgantaler (1988), [1988] 1 S.C.R. 30, 82 N.R. 1.

*7% pudge, supra, note 515 at 544. A feminist view of repro-
ductive choice is based a woman’s right to control her own body and
therefore her right to decide the issues of abortion and child-
bearing and to control her reproductive capacity because she is
more affected by pregnancy and child care. R. P. Petchesky,
Abortion & Women’s Choice: The State, Sexuality and Reproductive
Freedom (YNew York: Longman, Inc. 13984) at 2.
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spheres ideology.®"!

Judges have created a hybrid "equal opportunity" theory
requiring that women and men be treated the same yet permitting
women to be treated differently if such treatment is based on a
bioclogical difference. The hybrid theory has three flaws. Judges
who continue to be influenced by separate-spheres ideology have
trouble distinguishing between bioclogical differences and

differences that are socially determined.’’? Two other problems

>’ Women are nct alone in criticizing the principle of equal
opportunity because it operates to increase the gap between the
"haves" and the "have nots" and reinforces the dominant values,
institutions, and goals of society.

The doctrine of equal opportunity is the product of
a competitive and fragmented society, a divided society,
a society in which individualism, in Tocquville’s sense
of the word, is the reigning ethical principle. It is a
precise symbolic expression of the 1liberal-bourgeocis
model of society, for it extends the marketplace
mentality to all spheres of [masculine] life. It views
the whole of human relations as a contest in which each
man competes with his fellows for scarce goods, a contest
in which there is never enough for everybody and where
one man’s gain is usually another’s loss. Resting upon
the attractive conviction that all should be allowed to
improve their conditions as far as their abilities
permit, the equal-opportunity principle insists that each
individual do this by and for himself. fThus, it is the
perfect embodiment of the Liberal conception of reform.
It breaks up solidaristic opposition to existing
conditions of ineqguality by holding out to the ablest and
most ambitious members of the disadvantaged groups the
enticing prospect of rising from their lowly state into
a more prosperous condition. The rules of the game
remain the same: The fundamental character of the social-
economic system is unaltered. All that happens is that
individuals are given a chance to struggle up the social
ladder, change their position on it, and step on the
fingers of those beneath them.

Schaar, gupra, note 495 at 234,

2 sheppard, supra, note 440 at 210-11. A prime example of
this tendency is the Supreme Court of Canada’s decision in Bliss v.
Attorney General of Canada, supra, note 483, where the Court ruled
that differential treatment of women based on pregnancy under the
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are inherent in the "equal opportunity” model itself: only
exceptional women succeed and women’s skills are denigrated.

Given the short-comings of the "hybrid" equality theory, two
other approaches have emerged. One urges a return to the "equal
opportunity” model of absolute gender equality out of concern that
any permissible difference in treatment for women will "inevitably
backfire to perpetuate gender stereotypes and discrimination
against women".®" Absolute neutrality overcomes the first
problem of the hybrid equality theory but does not address the
other two problems.

Many feminists advocate a third or a contextualized approach
to equality which blurs the line between the public and private by

requiring Jjudges to recognize women’s private experience of

Unemployment Insurance Act was "not created by legislation but by
nature”.

577 gheppard, supra, note 440 at 214. Some feminists have
argued that basing sex discrimination theory on absolute gender
equality would diminish gender distinctions and result in the
eventual disappearance of the classes "mala" and "female". Thirty
years ago, Simone de Beauvoir

...underlined particularly the false consciousness which
consists of selecting among the features of the myth
(that women are different from men) those which look good
and using them as a definition for women. What the
concept of "woman is wonderful" accomplishes is that it
retains for defining women the best features which
oppression has granted us and it does not radically
question the categories "man" and "woman." It puts us in
a position of fighting within the class "women" not as
the other classes do, for the disappearance of our class,
but for the defense of "woman" and its reinforcement.

Monique Wittig, "One is Not Born a Woman," in Alison M. Jaggar &
Paula 8. Rothenberg, eds., Feminist Frameworks: Alternative
Theoretical Accounts of the Relations Between Women and Men (New
York: McGraw-Hill Book Company, 1978, 1984, 2nd ed.)} 150.
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subordination.?*"

The contextualized approach to equality requires the
court to consider the socio-economic roots of current
inequality. Thus the success of this approach depends,
to a large extent, upon the court’s rejection of the
public/private split which is both implicit in the notion
of formal legal equality and a cornerstone of liberal
democracy and jurisprudence.¥5

This approach acknowledges the differences between men and
women, the fundamentally different social experiences of the sexes,
and the wide-spread sex-segregation that persists in society. The
central task of this approach is achieving recognition in law, and
encouragement 1in society, of values, skills, and activities
associated with women and women’s unique experience. This approach
advocates differential treatment, such as maternity benefits for
women, because women’s special ability to bear children should be
acknowledged and valued.3"

However, Jjudges must take into account the "difference

dilemma"” referred to by Martha Minow:

Identification or acknowledgement of a trait of
difference, associated by the dominant group with
minority identity, risks recreating occasions for
majority discrimination based on that trait. Non-
discrimination or non-acknowledgement, however, risks
recreating occasions for discrimination based on majority
practices, like tests, norms and judgments forged with

regard solely for the perspective, needs, and interests
of the dominant group.-”’

Equality theory must not only provide a means of opening the

7% Fudge, supra, note 515 at 496.

575 Ibid. at 497.

*’% Sheppard, supra, note 440 at 215-16.

*77 Martha Minow, “"Learning to Live With the Dilemma of
Difference: Bilingual and Special Education” (1985) Law_and

Contemporary Problems 157 at 160.
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way to a Jjudicial recognition of women’s experience of male
domination, it should also acknowledge the "relational morality”,
recognized in the work of Professor Carol Gilligan, which is based
on opposition to dualism, valuation of concrete, every-day life,
and connectedness and continuities with other persons and the
natural world.

Gilligan defines a female morality — a morality of care —
which contrasts with the liberal model of competitive egotism. In
Gilligan's view, the morality of (liberal) rights, typifying male
moral development, differs from the morality of responsibility,
which is characteristic of female moral development, because the
former emphasizes separation in its consideration of the individual
whereas the latter emphasizes connection and relationship.®"

For women to influence legal outcomes, we must articulate a
"relational morality" while recognizing that it is not the language
of the law.

‘The values contained in...[the] language [of law]...have

been identified as liberty and autonomy. These are the

values of sharply defined commitment, not open-ended

obligation; of free choice, not of trusting relationship.

It is on this that the distinction between present legal

values and those of relational morality rests. Women’s

concern for others and for continuity and connection is

an alternative model of justice.®”

Since objectivity and impartiality are but a mask for the politics
of law, judges must adopt the "imagine how it would feel" approach
to better understand the social subordination of women generally

and lesbians particularly.

Professor Katherine O’Donovan proposes a theory of justice

8 Gilligan, supra, note 506 at 19.
57 O0’Donovan, supra, note 24 at 146.
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that recognizes a plurality of perspectives and which can overcome
the barriers to justice faced by lesbians. These barriers include
the legal method that preserves the status quo under the guise of
neutrality, equality theory based on "sameness" that impoverishes
women by encouraging them to become like men, and liberal rights
that are empty and based on liberal individualism.
The theory of 3justice that takes account of
different perspectives and voices is the theory that
allows for competing versions of reality. It is a ‘no
right answer’ approach that defines justice as being
dependent on strife. Absolutes are rejected. The
struggle over meaning is out in the open. It is for all
members of society to attempt to influence content.
Putting forward one’s viewpoint in an attempt to convince
others is presented as an essential activity. This is an
invitation +to participation despite barriers; an
invitation to expression despite difficulties; an
invitation to hope rather than despair. It does
presuppose an open, listening judiciary, and a legal
method that helps rather than hinders the expression of
competing viewpoints. 580
"Relational morality" should win because women (especially
lesbians), who have historically experienced discrimination, are in
a better position to describe reality in an objective and unbiased
manner — and therefore to define justice — than are men who have an
interest in mystifying reality, perpetuating women’s subordinate
social position, and preserving male authority over women.S®

A morality of care-for-others must start with Jjudges
themselves. Judges must recognize how law legitimatizes,
reinforces and perpetuates the social subordination of lesbians and

the biases that mark 1lesbians as inferior human beings or

inherently disordered women. Judges must "care" by imagining how

%0 Tbid. at 147.

8l Ibid. at 146, citing Alison Jagger, Feminist Politics and
Human Nature (New York: Rowman and Allanheld, 1983) at 384,
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it feels for lesbians to be marginalized and stigmatized based on
their choice of female companions, allies and lovers.

Having sketched the ideal judicial response to a lesbian’s
Charter claim asserting a contextualized equality claim, in the
next section I discuss the drawbacks to Charter litigation which

should be considered before litigation is undertaken.
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D. Rights-Assertions: An Exhausted Rhetoric
or a Vital Means of Raising Expectations?

1. Rights~assertion constructs law as central

and oversimplifies power relations; yet

winning a right can re-order power relations

and change norms . . « o« « o o o o o « « & 250
2. Winning a right may protect the weak from the

strong and the individual from the state; yet

Charter litigation is an inefficient,

expensive, and slow method of addre551ng

well-entrenched problems . . . . . . . . . . 252
3. Is it better to trust legislators or judges

on women’s rights? . . . . ¢« + « ¢ &« « « « o 253
4. Rights-assertion can re-order power

relations and change norms but they

may also backfire . . . . « + « « « « . . . . 254
5. Rights-assertion neutralizes discontent yet

the symbolic value of forcing the legal

system to recognize a right is fiercely

motivational . . . . . . . . . & . 4 . . . . 256
6. Does the Charter protect only negative rights

or can the Charter also confer positive

rights? . . . . . . . . .. . « . e . 258
7. Is the Charter’s liberal model of equallty so

severely flawed that it cannot provide

meaningful short-term progress toward sexual

equallty or, conversely, can the Charter

incorporate a contextual and results-oriented

model of equality? . . . . . . +. + « . . . . 261

Women fought long and hard for inclusion in the Charter'’s
equality guarantees believing that Charter litigation would offer
a means to eradicate men’s unjustified authority over women in
Canadian society. It was hoped that progress for women would be
achieved because the judicial process would give women litigants a
measure of freedom from the majority will. Canadian women also
believed that, because litigation is a principled debate, Charter
litigation would serve to educate the public.

But how realistic is it for women to rely on Charter
litigation to achieve equality in Canadian society? Can a system
driven by individual complaints have more than a minute effect on

dismantling pervasive disadvantage for women, particularly
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lesbians? Is it realistic to expect progress by delegating most of
the job to non-elected and predominately male judges with limited
access to information, limited resources, and an adversarial
procedural format? Is the Charter'’s liberal model of equality so
severely flawed that meaningful change is an unrealistic short-term

expectation? Finally, the rhetoric of rights assertion exhausted?

1. Rights-assertion constructs law as central and oversimplifies
power relations; yet winning a right can re-order power
relations and change norms.

The decidedly male person embedded in liberal political theory
reflects the needs, experiences and values of men. This
autonomous, sharply individuated, and self-maximizing liberal

manSSZ

is basically selfish and motivated by self-interest, seeks
to maximize his individual freedom to pursue self-determined goals,
and seeks security from interference from others. He possesses
negative rights which exist to protect the individual from state
intervention and from harms caused by other individuals.

It has been argued that rights cannot meet the needs of women
because the liberal concept of rights
.+..reflect[s] the experience or power of men, and the
moral or philosophical base which derives from men’s
experience of the world, or men’s ability to define the
world. "nder such conditions, legal rights cannot meet
the needs of women.3%

Professor Catharine MacKinnon views law as a reflection of

male power and argues that women cannot expect justice from "a

*®2 0‘Donovan, supra, note 24 at 130, 138.

%% Carol Smart, "Feminism and Law: Some Problems of Analysis
and Strategy” (1986) International Journal of Sociology of Law 108
at 121.
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system that ‘sees and treats women the way men see and treat
women '’ " . %%

Carol Gilligan sees liberal rights as reflections of male
moral development which focuses on the individual and emphasizes
separation of individuals whereas female moral develcopment
emphasizes connection and relationship.s

Carol Smart rejects Gilligan’s and MacKinnon’s pessimism as
immobilizing and proposes instead a vision of the law as a "site of
power struggles". Otherwise, if the male supremacy assumed in law
and political theory is psychologically determined and we must
first change how men experience the world, we have no clear idea

how to go forward:

If we reject the idea of law as a simple tool of
liberation or of oppression, and look at how it
constitutes a kind of institutionalized and formalized
site of power struggles — one that can provide resources
for women, children, and men, albeit differentially —
then it is possible to acknowledge that it remains an
important strategic element in pelitical
confrontations.5®®

%84 Ibid. at 120.

%5 Gilligan, supra, note 506 at 19.

%6 Smart, supra, note 583 at 138. Smart argues against

viewing law as monolithic:

The idea of the uneven development of law is an important
one. It allows for an analysis of the law that
recognizes the distinctions between law-as-legislation
and the effects of law, or law-in-practice. It rejects
completely any concept of law as a unity which simply
progresses, regresses, Oor reappears as a cycle of history
Lo repeat itself. It perceives law as operating on a
number of dimensions at the same time. Law is not
identified as a simple tool of patriarchy or capitalism.
To analyse law in this way creates the possibility of
seeing law both as a means of ‘liberation’ and, at the
same time, as a means of reproduction of an oppressive
social order. ©Law both facilitates change and is an
obstacle to change...Law reform is both valued and
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Demanding rights can be empowering because one is demanding
full citizenship. However, struggles to establish rights construct
law as the centre of the political campaign and construct law as a
neutral arbiter by masking the degree to which law is implicated in
oppression. Rights oversimplify complex power relations by giving
the impression that winning a right equalizes a power difference.
And rights define problems as having legal solutions whereas
asserting rights may simply attract the state’s attention but leave
the complainant in a worse position.

2. Winning a right may protect the weak from the strong and the
individual from the state; yet Charter 1litigation is an
inefficient, expensive, and slow method of addressing well-
entrenched social injustice. '

The piecemeal solution to well-entrenched problems affecting
whole classes of individvals through Charter litigation is slow,
inefficient and expensive. While rights are formulated to deal
with social injustice, it is the individual who must assert and
prove her rights were violated.

Althe:gh the Charter is based on the recognition of group
disadvantage, and a commitment to eradicate it, the Charter
conceives of discrimination in isolation from other related
problems that together create and maintain disadvantage. The
Charter 1is structured to handle individual complaints and to
formulate solutions on a case-by-case basis as if problems were

unrelated and as if the complainants were isolated and autonomous

individuals. Thus, where the judicial remedy merely redresses the

undervalued as a means of achieving social change.
Ibid. at 117.
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individual situation of the complainant, the position of the
disadvantaged group to which the complainant belongs may remain the
same. Winning rights also can mean oppressive regulatory activity

accompanying protection from the state.

3. Is it better to trust legislators or judges on women’s rights?

It is argued that "...equality claims cannot be reduced to
legal rules and that judges assume an unfamiliar role if forced to
decide questions that may turn on subjective considerations® .5
However, a broader conception of the role of the judiciary is also
valid.

Undoubtedly, the judiciary will be affected by considerations
of the proper role to be played by it in relation to the
legislative branch.?®® One of the strongest arguments for
Judicial restraint is that it undermines representative government.

In terms of section 15, the argument is that it is better

to entrust the protection of equality to legislators than

to judges, who are neither elected nor representative of

the population in terms of race, gender, age or socio-
economic status.>%®

However, the anti-democratic argument assumes that the legislative
process is sensitive to the interests of disadvantaged groups.
Professor Andrew Petter argues that the Charter threatens to
negate legislative reforms that have benefitted women because the
judiciary will superimpose its interpretation of essentially a

nineteenth-century concept of liberalism on a welfare state. He

587

Black and Smith, supra, note 487 at 243-44.
%% 7bid. at 231.

"% Tbid. at 243.
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contends that progress in this century for socially and
economically deprived persons has been won in Parliament, not in
the courts because of the cost of access and the composition of the
bench.%%

Professor Lorenne Clark points out that Canadian women have
fared about equally well either way. Women had to mount a pitched
battle to ensure that Parliament included women in the Charter’s
equality protections and it was the judiciary that gave women their
personhood in the Persons case®' and protected women’s rights

over their own bodies in the Morgentaler case.’ Hence, there is

no reason to suppose that women’s rights will be better served by
the legislature than by the judiciary. In addition, to claim a
right is to popularize it; rights are associated with democracy and
freedom. Hence to assert a claim as a right is to give the claim

legitimacy.*?

4. Rights-assexrtion can re-order power relations and change norms
but they may also backfire.

At a practical level, Charter guarantees may be invoked in
inappropriate contexts which may result in the development of "bad
law". Or, an adverse lower court ruling may be left standing by a
plaintiff who cannot afford to appeal.

At a political level, the resort to rights can be frustrated

¢ Andrew Petter, "The Immaculate Deception: The Charter’s
Hidden Agenda" (1987) 45 The 2dvocate 857.

¥l Cclark, supra, note 464 at 393, citing the "Persons" case,
supra, note 461.

%2 Morgentaler v. The Queen, {1988] 1 S.C.R. 30.

%93 gmart, supra, note 455 at 138-46.
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by counter-assertions of rights, rights formulated to protect the
weak from the strong or the individual from the stats can be
appropriated by the powerful, rights may lose their political
purchase by becoming associated with the self interest of the
claimant, and winning a right may mean a backlash of either
violence or a counter-use of law to re-establish traditional power
relations.?*

There has indeed been a violent backlash to the assertion of
rights by lesbians. One out of ten lesbians {and one out of five
gay men) report having been punched, hit or kicked for being
lesbian. One guarter of all lesbians and gay men have had
something thrown at them, one-third have been chased, one-third
have been sexually harassed and 14% have been spit on.%
Nonetheless, rights-assertions have immense symbolic value.

Law serves as a symbol of acceptable attitude and

ideology...To force systems like the legal system to

accommodate, to change, to capitulate, to recognize the
existence of rights for any despised group is to reshape

the perceptions of who that group is and how much their

existence is valued or their plight is of concern to the
collective conscience.>®*

¥4 Thid.

*%3 Mohr, supra, note 64 at 27-28. This violence is excused by
"blaming the victim" which is a strategy that justifies the
viclence as a reaction to the victim’s behaviour {e.g., the male

assailant thought the lesbians were taunting him). Alternatively,
violence is excused by "blaming the assailant" who is either
deranged or who "overreacted” to the situation - "over-reacted" to

two women showing affection to one another or "over-reacted" to the
increasingly visible lesbian and gay political struggle.

¢ Roberta Achtenberg, "Introduction™ in Roberta Achtenberg,

ed., Sexual Orientation and the Law (New York: Clark Boardman,
1989) 2.
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5. Rights-assertion neutralizes discontent yet the

symbolic value of forcing the legal system to

recognize a right is fiercely motivational.

..+.[A] history of struggle with milestones of victories

is a vital element in sustaining the motivation for

future political, economic and social change.’¥’

Although motivational, the assertion of rights channsls and
neutralizes discontent, thereby reinforcing and legitimizing the
existing social order. People become dependent upon the courts to
grant them rights. Members of parliament and of the public may be
mis.ed into believing that a court decision in favour of an
equality-seeker has "solved" the problem.

Critical Legal Studies ("CLS") argues that the assertion of
rights is harmful because

...rights c¢laims perpetuate the dichotomy between

individual and community. Rights discourse seizes on

what separates the individual from the group and thereby
inhibits the development of social movements.3%®
Professor Patricia Williams notes that the CLS position springs
from the unique experience of whites in the U.S. and

...5eems to discount entirely the voice and the

experiences of blacks in this country, for whom

politically effective action has occurred mainly in

connection with asserting or extending rights.>%®

Williams argues that blacks and whites experience rights

97 Smart, supra, note 455 at 120.
**® Herman, supra, note 146 at 804, citing P. Gabel, "The
Phenomenology of Rights-Consciousness and the Pact of the Withdrawn
Selves" (1984) 62 Texas lLaw Review 1563; P. Gabel and P. Harris,
"Building Power and Breaking Images: Critical Legal Theorvy and the
Practice of Law" (1982-83) 11 N.Y.U. Review of Law & Social Change
369; D. FKennedy, "The Structure of Blackstone’'s Commentaries"
{1979) 28 Buffalo Law Review 209; M. Tushnet, "An Essay on Rights"
{1984) 62 Texas l.aw Review 1363.

**? Patricia J. Williams, "Alchemical Notes: Reconstructing
Ideals From Deconstructed Rights" (1987) 22 Harvard Civil Rights -
Civil Liberties ILaw Review 401 at 411-12.
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differently. For blacks,

.« .the prospect of attaining full rights under the law

has always been a fiercely motivational, almost

religious, source of hope.*®%

This quotation resonates for lesbians who also have been
dehumanized by prejudice and bias and deprived of their personhood
and dignity.

CLS would abandon rights discourse, and, in its preference for
informality, would restyle arguments about rights into arguments
about "needs".®™ However, as Williams notes, blacks have been
describing their needs for generations and it has been a dismal
failure as political activity.®®© 1In contrast, rights provide a
"measure of actual entitlement” and serve as "a political mechanism
capable of confronting the denial of need".f®®

Lesbians have the same investment in and commitment to rights-
assertion. Changing the law to make it fit and serve the lives of
lesbians is a symbolic way of resisting the derogatory
characterisations fostered by the law. Rights are seen as
empowering to the self, as protection for personal boundaries, and
as a vshicle for the establishment of a social identity.

Only in the last two decades have lesbians in North America
collectively begun to struggle against discrimination and the

dehumanizing stereotypes which support it. Rights feel so "new in

590 Ibid. at 417,

%t Ibid. at 412. However, the disutility arqument errs by
envisioning law as monolithic whereas law operates on a number of
dimensions at the same time.

€92 Ibid. at 412,

§93 Ibid. at 413,
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our mouths...so deliciously empcwering...a sign for and a gift of

selfhood" .%%

6. Does the Charter protect only negative rights
or can the Charter also confer positive rights?

The Charter, inspired by 1liberal theory, focuses on the
"negative rights"” that a citizen may assert against the state which
are the political, civil and legal rights of individual citizens.
These "negative rights" are believed to be essential prerequisites
to the health and growth of a democratic society.f®® Will the
substantive scope of the Charter be limited primarily to civil,
political and legal rights and freedoms, or will it extend to
economic, social and cultural rights (often termed "positive
rights")? The "positive" use of the Charter in court would entail
forcing the state through court proceedings to pass legislation
aimed at factual inequalities. Given present trends in judicial
interpretation, the legislature is more likzly than the judiciary
to be receptive to "positive" uses of the Charter,®®®

Professor Andrew Petter argues that the Charter will not be
interpreted to confer positive rights to improve the social
conditions of women. He contends that the Charter

..+1i8 a regressive instrument more likely to undermine

than advance the interests of socially and economically

disadvantaged Canadians,®"’

Petter argues that the Charter is regressive partly because of

604 Thid. at 431.

05 Sheppard, supra, note 440 at 204-05.
606 Eherts, supra, note 521 at 170.

07 petter, supra, note 590.
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the nature of the rights themselves and partly because of the
nature of the judicial system. First, the Charter protects only
negative rights which can only be invoked to protect the individual
from the state by striking down laws and policies but wlhich cannot
create positive entitlements; and second, the Charter trealts the
distribution of wealth and power as the product of private
initiative rather than state action. In Petter’s view, the Charter
removes from scrutiny the major cause of inequality which is the
unequal distribution of wealth between private parties,$°

Professor Lorenne Clark disagrees. She argues that, despite
the Charter’s liberal orientation toward negative rights, it can
and should be interpreted to confer positiVe rights. She disagrees
with Petter’s critique

...0f liberalism 1in the context of the Charter...

[because of its] implication that the inequality and

inferior status of women is a function specifically of

liberal ideology and practice, and that the entrenching

of a Charter with an admittedly liberal heritage within

the Canadian welfare state must necessarily act as a

brake on the evolution of Canadian social democracy.®

Clark believes that a "large and liberal"” reading of the

Charter is possible by "firmly situating" the Charter in the

context of Canada’'s social-democratic tradition. She believes that

% Ibid. There is some support in Andrews v. Law_Society for
Petter's position. La Forest J. said that he is

-+ .not prepared to accept that all legislative classifi-
cations must be rationally supportable before the courts.
Much economic and social policy-making is simply beyond
the institutional competence of the courts: their role is
to protect against incursions on fundamental values, not
to second-guess policy decisions.

Andrews v. Law Society, supra, note 488 at pp. 38 (D.L.R.}, 194
(S.C.R.} {emphasis in original).

809 Clark, supra, note 464 at 386.
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it is not necessary to give up liberalism to get rid of social and
economic inequalities.

Clark notes that Petter’s position is the classical bare-bones
"minimalist” liberal position of negative rights, popularized in
the eighteenth century by John Locke, which contrasts with her
"maximalist” liberal position which is informed by nineteenth-
century European political developments (e.g. Marx, Engels and the
French socialists) and was made popular by John Stuart Mill.®®
Whereas TLockean liberalism is satisfied with the unequal
distribution of gocds and with merely procedural fairness and the
"equal opportunity" model of formal equality, Mill introduced the
idea of substantive equality, particularly when remedial of
previous discrimination.®* "Maximalist" 1liberalism supports a
vision of the Charter that eliminates sex inequality in the private
sphere and confers positive rights on women to ensure equality in
the public sphere.®?

Since Canadians already understand social <Jemocracy as
including some positive rights — including those rights conferred
by human rights legislation — there is no good reason to believe
that Charter equality rights will be interpreted solely as negative

rights.®3

19 T1bid. at 387.

f11 Tbid. at 389, citing John Stuart Mill, "The Subjection of
Women," in Alice S. Rossi, ed., Essays on _Sex Egquality (Chicago and
London: University of Chicago Press, 1970) at 123ff.

612 Cclark, supra, note 464 at 391.

€13 1bid. at 388-89. The United States, founded in the
eighteenth century, adheres to a minimalist interpretation whereas
Canada, founded in the nineteenth century, is more maximalist in
its greater commitment to social welfare principles. Ibid. See
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7. Is the Charter’s liberal model of equality so severely flawed
that it cannot provide meaningful short-term progress toward
sexual equality or, conversely, can the Charter incorporate a
contextual and results-oriented model of equality?

a. Introduction . ¢« & ¢ ¢ o o ¢ o = o « « « « . 261
b. The Charter’s Reach is
Limited to the Public Sphere . . . . . . . . 264

c. Formal Equality Ignores Women's
Subordination in the Private Sphere . . . . . 265

a. Introduction.

The Charter is a liberal document which will, to some extent,
reproduce a liberal vision of society. Feminists ask whether a
results-oriented, contextual equality theory can be incorporated
into Charter equality jurisprudence. For example, the liberal idea
of the public/private distinction is an obstacle to women’s
struggle for substantive equality in two ways: (1) the public/
private distinction defines the scope of the Charter®* and (2)
the public/private distinction fosters formal eqguality "which by
denying the relevance of the history of women’s subordinate status
perpetuates it".®® The public/private distinction embodied in

the formal equality model has been described as an insurmountable

also Madame Justice Wilson’s dissenting judgment in McXinney v.
Guelph (1990), 76 D.L.R. 545 (S.C.C.), where she outlines the
history of interventionist activities of the Canadian state.

14 In Retail, Wholesale and Department Store Union, Local 580
v. Dolphin Delivery (1986), [1986] 2 S.C.R. 573, [1987] 1 W.W.R.
577 (S.C.C.) [hereinafter "Dolphin Delivery"], the Supreme Court of
Canada held that the Charter applies only to state action defined
narrowly to exclude Jjudicial action. Thus, the Charter was
inapplicable to an injunction issued to enforce a common law rule
prohibiting union picketing against an employer.

13 Fudge, supra, note 515 at 489.
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barrier to women’s substantive equality.®*® Thus it is essential
that the public/private distinction be overcome.

Feminists often define the family as the private sphere and
the market as the public sphere.$’ Liberal political theory
defines both the family and the market as private and the political
sphere as the public sphere.®® Definitions of the public and
private spheres thus depend on the theoretical stance taken and the
reason for the distinction.®?

Although lesbians suffer the effects of "separate spheres”
thinking, lesbians - as lesbians - have been ignored in "separate
spheres” discourse as if male exploitation of heterosexual women in
the "privacy” of the family and the domination of women in the
public sphere were sufficient to constitute the harm to women of
"separate spheres" thinking. Ironically, however, the assumptions
about women’s "nature” that once supported women’s seclusion in the
private sphere of the family are the same assumptions which support
the ideology of heterosexuality.

Although the overwhelming percentage of lesbians experience
the oppressive dynamics of the heterosexual nuclear family in their
families of origin and are therefore socialized to be heterosexual,

lesbians obviously do not experience male exploitation and

1* Hester Lessard, "The Idea of the ‘Private’: A Discussion of
State Action Doctrine and Separate Spheres Ideology" in C. Boyle et
al., eds., Charterwatch: Reflections on Equality (Torcnto:
Carswell, 1986) 107 at 1189.

€17 0’Donovan, supra, note 4.
® Mary McIntosh, "The Family, Regulation and the Public
Sphere" in G. McLennan et al., eds., State and Society in
Contemporary Britain (Cambridge: Polity Press, 1984) 202 at 204.

619 Fudge, supra, note 515 at 488,
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domination in their lesbian relationships. However, lesbian and
heterosexual women feel the effects of separate-spheres thinking in
the marketplace in very similar ways.

All women experience sexist gender dynamics and pressure to
market their sexual attractiveness to men on the job. The "glass
ceiling” is a phenomenon affecting all women. Tolerating the
sexism and heterosexism of the average workplace is difficult for
any woman who is in touch with her feelings and detached from the
need for male approval. However, it may cost more for a lesbian to
market sexual attractiveness to men at work if it contradicts her
basic self-concept.

As women, lesbians and heterosexual women experience the same
social subordination in the public sphere. However, 1lesbians
experience a more profoundly subordinate status because of their
second subordinate status as lesbians. The double oppression of
lesbians in the public sphere can take either of two forms. If a
lesbian is out, she is expoéed to a range of discrimination which
may be blatant or subtle. If she is not out, she bears the burden
of camouflaging herself and managing her false protective pseudo-
identity as a supposed heterosexual.

Lesbians experience the private sphere of their lesbian
relationships, their extended family of lesbizn friends and their
lesbian community as a protected haven of freedom and autonomy. In
the private sphere, lesbians are free of male exploitation of their
sexuality and their unpaid labour. Many lesbians, because they are
free of the burdens of childbearing and child rearing have greater
freedom to pursue their perscnal interests and career goals in the

public sphere.
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Although lesbians experience the private sphere very
differently than heterosexual women, the public/private distinction
maintains lesbian oppression by supporting male domination in the
public sphere and coercing women into heterosexual arrangements,
especially the heterosexual family, where women are oppressed and
exploited by men which reinforces male domination in the public

sphere.

b. The Charter’s Reach is Limited to_the Public Sphere.

Charter equality guarantees apply only to 1litigation
challenging legislative, administrative or executive state action;
even though litigants bring their Charter claims in a judicial
forum, and the judiciary is a branch of the state, this is not
deemed state action.®® Using a liberal interpretation to 1limit
the reach of the Charter to state action, the Supreme Court of
Canada withheld Charter application from the private sphere of the
family and from the judicially created and judicially enforced
rules of the common law.

Thus, the common law rules of contract, property and tort

which are devised and developed by the judiciary and

enforced by other arms of the state are outside the scope

of Charter scrutiny.’?

Thus, in the employment sphere, wage disparities which are central

to women'’s subordinate status are beyond the scope of the Charter

because wages are deemed a matter of private contract.®??

2% polphin Delivery, supra, note 614,

21 Fudge, supra, note 515 at 491, citing Russo v. The Ontario
Jockey Club (1988) 43 C.C.L.T. 1 (Ont.H.C.).

22 Fudge, supra, note 515 at 494.
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c. Formal Equality Ignores Women'’s
Subordination in the Private Sphere.

Feminists regard the private sphere of the home, not as a
haven from the competitive demands of the market, but as a site
where men exploit women’s sexuality and unpaid labour and not as a
natural phenomenon but as a creature of state action. The second
way that the public/private split interferes with women achieving
substantive equality is that formal equality ignores the history of
women’s experience of subordination in the family, thereby
reinforcing and maintaining women’s subordinate status.

[Tlhe cases illustrate what amounts to either a profound

unwillingness or inability on the part of the courts to

regard the different treatment of men and women in terms

of the legal regulation of the family as in any way

related to the subordination of women either within or
without the family.$?3

Subjects appear free and equal before the law, yet this
formal legal equality and freedom is embedded in a social
context of overreaching inequality. 1In other words, the
formal legal equality before the state masks the
systematic inequality in the private sphere. And this is
exactly the significance of the public/private
distinetion for liberal constitutional adjudication; the
Canadian Charter reifies the split and identifies the
public sphere as the source of oppression while
systematically obfuscating the extent to which the public
sphere constitutes the private.$t

As a concept, the public/private split masks the fact that (1)
the family has contributed to women’s economic, social, and
emotional subordination to men, (2) women continue to be
economically dependent on men because women'’s childbearing and
child rearing duties have disadvantaged them in the labour market,

(3) the state has played a primary role in defining and regulating

§23 Tbhid. at 524.

§24 Tbid. at 534-35.
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the family both through legislative and judicial action, and (4)
the maintenance of the family "privacy" minimizes the role of the
state in fulfilling the material needs of its citizens.®%?"

Men have mounted Charter challenges claiming that laws
protecting women from sexual violence and victimization violate the
Charter. Significantly, the few courts which have upheld such laws
base their decisions on biology (e.g., girls under the age of
fourteen need protection from their own biological ability to get
pregnant) and ignore men’s systematic sexual victimization of
women . 826

Professor Andrew Petter argues the disutility of rights-
assertion because he views the Charter as arming individuals with
a negative set of rights enabling them to repel interference by the
regulatory and redistributive arms of the state®® without
providing an opportunity for challenging the rcot cause of women’s
disadvantage in society which is patriarchy itself. The Charter
does not provide a means of challenging illiteracy, ill health,
unemployment and the unequal distribution of property.

Petter notes that the Charter is based on a largely formal
right of equal treatment which may occasionally take intoc account

disparities in social condition but which does not directly address

82> Ibid. at 510-12, citing Mary McIntosh, "The State and the
Oppression of Women" in A. Kuhn and A.M. Wolpe, eds., Feminism and
Materialism (London, Routledge & Kegan Paul, 1978) at 254.

626 pudge, supra, note 515 at 524-26.

#27 Andrew Petter, "Legitimizing Sexual Inequality: Three Early
Charter Cases" (unpublished revised paper presented at workshop on
Feminism, Critical Theory and the Canadian Legal System, Faculty of
Law, University of Windsor, June 4-7, 1988) at 1.
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or seek to change them.®®® It requires litigants to accept its
underlying values and assumptions — its formal vision of equality
and the dichotomy between public and private — even when litigants
have a conscious desire to resist or undermine those liberal values
and assumptions.®” Women can succeed only if they frame their
arguments in terms of the liberal rules which are calculated to
divide elite and ordinary women and to achieve short—-term gains
which are long-term losses. By requiring litigants to adopt its
vision of formal equality, Charter litigation legitimatizes "a view
of equality that disregards women’s real social disadvantage and
supports the ability of men to claim an even greater share of
scarce social resources".®® Finally, formal equality benefits
men at the expense of women and extraordinary women at the expense
of ordinary women.?®*

Professor Petter illustrates these points in his analysis of
three early sexual equality cases in which women’s organizations
had a voice and in which there was a concerted and sophistis ated
effort to implement Charter rights for progressive purposes.':

In Re Blainey and Ontario Hockey Association®?, LEAF brought

suit on behalf of Justine Blainey, an exceptional twelve-year-old
female athlete, who was excluded from playing on a boy’s hockey

team due to a regulation barring girls. LEAF successfully argued

628 Ibid. at 3.

29 Ibid. at 5.

830 1hHid. at 8.

31 1bid.

632

Blainey and Ontario Hockey Association, Re (1%86), 54 O.R.
(2d) 513, 26 D.L.R. (4th) 728 (Ont. C.A.).
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that the regulation, and the provision of the Ontario Human Rights

Code which permitted it, violated Blainey’s section 15 equality
rights.

While it may have benefitted a few extraordinary female
athletes, the ruling did nothing to address the
underlying, substantive inequalities experienced by a
majority of female athletes — inequalities that stem from
lack of funding, training and equipment (not to mention
more deeply rooted social and political causes of sexual
subordination}) .5

In Re Tomen and Federation of Women Teachers’ Associations of

Ontario®*, as part of an on-going strategy to weaken a women
teachers’ union, a male-dominated teachers’ union turned the
argument made by LEAF in the Blainey case against the women
teachers’ union by arguing that a regulation of the Ontario
Teacher's Federation requiring all women teachers to belong to the
women’s union vioclated the equality rights of Margaret Tomen, a
woman principal.

Just as Blainey, an extraordinary athlete, felt that it

was discriminatory to compel her to compete in a girls’

league which was underfunded and did not cater to persons

of her ability, Tomen, a principal, thought it was

discviminatory to force her to belong to a women’s

organization whose primary concern was the plight of

ordinary women teachers,$

Rather than disputing the reasoning of the Blainey decision,
the lawyers for the women teachers’ union argued that section 15 of

the Charter did not apply because the Ontario Teacher’s Federation,

although regulated by statute, was a private rather than a

833 petter, supra, note 627 at 9-10.

3 Tomen and Federation of Women Teachers’ Associations of

Ontario, Re (1987), 61 O.R. (2d) 489 (H.C.J.).

35 petter, supra, note 627 at 11.
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governmental agency.% Petter notes the irony of the women
teachers union seeking to prevent the application of the Charter to
nongovernmental agencies, even if regulated by government, because
women have long argued that these agencies need Charter scrutiny.
Their position also reinforces the liberal myth that there is a
natural separation between public and private spheres

-..a myth that has consistently been attacked as being a

means for perpetuating patriarchy and reinforcing

‘private’ power at the expense of the ‘public’ good.S5¥’

In Re Shewchuk and Ricard®®, a father challenged legislation

allowing affiliation and child support orders to be sought against
fathers of illegitimate children but not against mothers. Instead
of challenging the concept of formal equality by arguing tﬁat
maleness is a characteristic of demonstrable social advantage and
therefore the Charter’s guarantee of sexual eguality should be
unavailable to males, LEAF adopted the view that all sexual
distinctions in legislation should be treated alike as prima facie
violations of section 15. By conceding section 15’s application to
males, LEAF avoided the risk of making a losing arqument and
concentrated instead on remedies by arguing that, in male equality
cases, courts should extend legislative benefits to men rather than
striking down the legislation conferring a benefit on women.
Shewchuk demonstrates the judiciary’s willingness to uphold

legislation which violates formal equality to ensure the

836 Thid. at 12.
§37 1bid. at 12-~13, footnote omitted.

53 shewchuk and Ricard, [1986] 2 B.C.L.R. (2d) 324, 28 D.L.R.
(4th) 429.
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privatization of the cost of social reproduction.®® By
reinforcing women and children’s economic dependence on men,
women’s subordination to men is reinforced.®

Two other early cases illustrzte how men have used the Charter
to deprive women of economic benefits provided by the state. 1In

A.G. v. Phillips (1986), 34 D.L.R. (4th) 633, 26 C.R.R. 322

{N.S.C.A.) and Re Family Benefits Act Reference (1986), 75 N.S.R.

(2d) 338, 26 C.R.R. 336 {(N.S5.C.A.}, the Nova Scotia Court of Appeal
unanimously struckx down as violative of section 15 of the Charter
the provision of the Act which conferred state benefits on single
mothers with dependent children but not on single fathers with
dependent children. Despite overw" :lming statistical evidence that
single mothers constitute a high percentage of poor Canadians, the
court ignored women's private-sphere experience of poverty when it
defined the purpose of the legislation in general terms - as the
alleviation of poverty in general - and asserted that the
legislative distinction between men and women does not bear any

true relationship to the relief of poverty.

d. Conclusion.

Even if courts use a contextualized apprcoach to equality -
using such an approach in one case does not gquarantee that any

other court will use the same approach in the ne-.t case raising an

€% Fudge, supra, note 515 at 520.
80 Judy Fudge, "The Privatization of the Costs of Social
Reproduction: Some Recent Charter Cases™ (1989) 3 Canadian Journal
of Women and the Law 246 at 255.
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equality claim.®®  The dilemma for feminists in resorting to

Charter litigation is the judicial tendency toward abstraction and

away from context.®?

Perhaps this is the ultimate paradox of the Charter:
whilst feminist organizations are attempting to develop
situated and contextual theories of equality which will
address women’s social and historic subordination,
innumerable other litigants, including defendants charged
with sexual assault offences and right-to-life
organizations, are simultaneously invoking the Charter to
claim a formal equality which may well erode victories
which feminists believed they had already won.®?

Even if women’s sex-specific legislative gains survive male court

challenges,

status quo.

€44

scarce feminist resources are spent defending the

Fudge emphasizes three major reasons that Charter litigation

may fail to advance a feminist wvision of equality:

(1) Charter rights are equally amenable to either a
formal and narrow interpretation or to an expansive
feminist interpretation;®"

(2) The emphasis placed on developing interpretations ~Ff
the general language of section 15 to cover varied fact
situations is an emphasis on abstraction rather than an

emphasis on results;®¢ and

very foundation of liberal political and legal theory.

534.

Fudge, supra, note 515 at 532.
642 Thid. at 533.
643 1pid. at 529.
84 1bid. at 509.

45 1bjd. at 533.

54 Ibid. at 533-34. A tendency toward abstraction is at the
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{3) The judiciary has unfettered discretion to decide if

a wviolation of section 15 is justified under section

[
]. . s47

Fudge counsels the use of extreme cauticn when considering the
assertion of a Charter equality claim.

Thus, it is crucial to understand that Charter
litigation , although at times a necessary arena for
struggle, 1is not in itself sufficient (even when
successful) to achieve substantive equality. However, it
is equally important to understand that liberal rights
and freedoms are contradictory and insufficient rather
than illusory, and the struggle for social transformation
may often involve pushing bourgecis forms of legality to
their limit. Feminists must be vigilant against allowing
litigation to dominate the political and social struggle
to obtain substantive equality for women, because the
tendency of Ilitigation strategies is to transform
pelitics into a series of narrow issues packaged as
private and individual cases...Litigation must always be
seen as part of a larger political struggle, and,
therefore, must bhe evaluated in terms of what it
contributes to the attainment of larger political goals.
Charter litigation is a form of politics, but it is a
peculiarly abstract and undemocratic form. Thus, it is
crucial to consider the consequences of entering into an
arena unsuited for concrete arguments about social
conditions and organized around principles of univer-
sality and abstraction. Moreover, the consequences of
both wvictory and defeat, the 1limited repertoire of
judicial remedies, and the dangers of employing abstract
rhetoric must be considered each time 1litigation is
initiated.®*®

#47 Ibid. at 534.

€48 Tbid. at 548-49, citing S.A.M. Gavigan, "Women and Abortion
in Canada: What'’s Law Got To Do With It?" in H.J. Maroney and M.
Luxton, eds., Feminism and Political Economy: Women in Canada
(Toronto: Methuen, 1987} at 5; R.B. Cowan, "Women’s Rights Through
Litigation: An Examination of the American Civil Liberties Union
Women's Rights Project, 1971-76" (1%76) 8 Columbia Human Rights Law
Review 373 at 402; H.J. Glasbeek and M. Mandel, "The Legalization
of Polities in Advanced Capitaiism: The Canadian Charter of Rights
and Freedoms" /1984) 2 Socialist Studies/ Etudes Scoialistes 84.
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VI. CASE LAW: APPROACHES RELIED ON
BY LESBIANS AND GAY MEN.

A. Introduction . . . . . . ¢« . ¢ ¢« ¢ ¢ 4+ . . . 213
B. Sexual-Orientation Claims . . . . . « . . . . 281
C. Sex-Discrimination Claims . . . . . . . . . . 286
D. Family-Status Claims . . . . . . . . . . . . 293

A. Introduction.

Feminists have long recognized that male resistance to female
autonomy is often framed in essentialist terms - that women’s
traditional roles are based on nature rather than dictated by male
supremacy. Sex-discrimination analysis recognizes the socially
constructed nature of traditional social, gender or sexual roles
based on biclogical sex; it can expose the sexist, heterosexist and
patriarchal assumptions which enforce traditional roles for all
women and stigmatize and marginalize lesbians in Canadian society;
and it can recognize the political characteristics of lesbian
existence.

My central argument - that lesbian oppression should be
addressed as sex discrimination under the Charter - is based on my
view that lesbian oppression is a social construction designed to
maintain the patriarchy by stigmatizing lesbianism thereby
maintaining traditional social, gender and sexual roles for women.
The social construction of lesbianism as a stigmatized identity is
accomplished through the ideology of heterosexuality expressed in
a myriad of institutional and social practices including religion,
science, law, literature and the media.

I argue that the oppression of lesbians as lesbians is
embedded in the patriarchal oppression of all women through the
false conscicusness and male violence which maintain the ideology
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and institution of heterosexuality. Analysiing lesbian oppression
under the rubric of sex discrimination can recognize this unity.

Sex discrimination, as a legal theory, is better suited to
acknowledge the institution of heterosexuality as one of the
enforced conditions under which women live subject to men. The
patriarchal construction of “"masculinity" and “"femininity"
perpetuates male authority over women by slotting women into
traditional roles. Compulsory heterosexuality prevents women from
liberating themselves from male domination and forces countless
women to "fit mind, spirit and sexuality into a prescribed
script",®?

Sex discrimination analysis is centrally concerned with the
social construction and the arbitrary assignment of traditional
roles based on biological sex. Sexual orientation, as the legal
basis for equality claims, ignores the role played by male
supremacy and reinforces the idea of lesbianism as a minority
sexual status that is fixed and immutable. Reinforcing dichotomous
categories oversimplifies sexual diversity, masks the political
aspects of lesbianism, and ignores women’s agency an& choice.

Sex-discrimination analysis of lesbian oppression can
incorporate a political analysis by locating the source of lesbian
oppression in patriarchal definitions of ‘"masculinity" and
"femininity" and assumptions about traditional social, gender and
sexual roles which maintain male authority over women’s

consciocusness, activities and bodies.

The legal category of sexual orientation has gained acceptance

€3 Rich, supra, note 3 at 29.
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as the legal category which explicitly addresses the oppression of
lesbians and gay men. However, sexual-orientation discourse
accepts the majority'’'s viewpoint that lesbianism is primarily a
sexual activity which is either an immutable characteristic setting
lesbians apart as a distinct species of person or a freely made
choice which is neither more nor less moral and normal than
heterosexuality; sexual-orientation analysis masks the sources of
lesbian oppression by assuming that lesbian identity is personal
and apolitical; the category of sexual orientation suggests that
lesbianism and heterosexuality are dichotomous categories; "sexual
orientation” oversimplifies the complexity of lesbian identity by
overemphasizing sexual activity and ignoring the other numerous,
contradictory, changing and sometimes more compelling
considerations that lead a woman to identify as lesbian; grouping
lesbians and gay men together as a sexual minority distorts lesbian
history and masks the relationship between lesbianism and women’s
healthy desire to avoid male domination and lead free and self-
determining 1lives; "sexual orientation" ignores how lesbian
oppression serves male domination; and finally, the popularity of
sexual orientation as a legal category creates the risk that
lesbians will define themselves in terms of sexual-orientation
discourse.

Canadian lesbians lag far behind their non-lesbian sisters,
hampered in their progress by 1laws that are blatantly

discriminatory. For example, lesbians still cannot marry;° they

€% Brunner; supra, note 526 at 468-471.
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are disadvantaged in disputes over custody of their children;®5!
they are excluded from various spousal or family benefits because
statutory definitions refer only to heterosexuals;®? they are
excluded or expelled as lesbians or for lesbian acts from Canadian
military service;®? and they cannot bring home to Canada their
non-Canadian lesbian partners on the same basis as hetero~
sexuals.® Sexual orientation is.not enumerated in the exclusive

list of protected grounds in the Canadian Human Rights Act or the

Charter. The provincial human rights codes of Manitoba®®,

Ontario®®, Quebec®’, New Brunswick, British Columbia, Nova

scotia®®, and the Yukon®® prohibit discrimination based on

sexual orientation but the others do not.

¢! Arnup, supra, note 117.

552 E.g., Ontario Family Law Reform Act, R.S.0. 1980, c. 152;
Succession Law Reform Act, R.S.0. 1980, c. 488; Absentees Act,
R.S5.0. 1980, ¢. 3, as am, S.0 1986, c. 64; Business Corpocrations
Act, R.S5.0. 1982, c. 4, as am. S.0. 1986, c. 64; Compensation for
Victims of Crime Act, R.S.0. 1980, c¢. 82, as am. S.0. 1986, c. 64;
Coroners Act, R.S.0. 1980, c. 93, as am. S. 0. 1986, c. 64;
Election Act, R.S5.0. 1984, c. 54, as am. S. O. 1986, c. 64.

33 Bruner, supra, note 526 at 478-84; Women in the military
are subject to CFAO 19~20, "Homosexuality - Sexual Abnormality
Investigation, Medical Examination and Disposal" which provides for

expulsion for either being "homosexual" — defined as "one who has
a propensity for persons of one’s own sex" or for '"sexual
abnormality"” — defined as "any form of sexual behaviour not

conforming to accepted moral standards".
8¢ Bruner, supra, note 526 at 477.
3 5.M. 1987-88, c. 45.
% s.0. 1981, c. 53, as am. S.0. 1986, c.64.
7 R.S.0. 1977, c. C-12.
® N.S.R.S. 1989, c. 214; as am. R.S. 1991, c. 12.
8% s.y. 1987, c. 3.
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Heterosexual feminists view lesbian oppression as affecting
only a small minority of women and as discrediting to feminism and
feminists. Consequently measures to eradicate lesbian oppression
usually appear near the bottom of the long list of feminist
programmes. The awkwardness of heterosexual feminists toward
lesbian issues is one of the reascuns that the sexual- orientation
model appeals to lesbians as empowering because it is more
lesbians-specific. Lesbian priorities include

(1) protection from discrimination in employment, housing,

and the provision of goods and services in every
province;

(2) full parity of lesbian and gay relationships with

heterosexual relationships including

(a) marriage and divorce,®*®

(b) custody, spousal maintenance and child-
support matters,

(c) adoption,

(d} alternative forms of insemination,

(e} spousal, partnership, and family
benefits,

(f) immigration,

(g} inheritance,

0 In custody cases, courts use the "best interests of the
child” test which allows wide judicial discretion concerning the
weight to be given a woman’s lesbianism. Although it is often said
in court decisions that lesbianism is not a sufficient reason to
deny custody, a judge may presume - especially in the absence of
evidence to the contrary -~ that a lesbian mother’s lack of
discreetness and her "militancy"” as a lesbian would be detrimental
to her child. 3imiiarly, the court may conclude that the social
stigma of a mcther being a lesbian would be harmful to the child.
Eaton, supra, note 33 at 116-18,
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(h)y taxation, and

(1) tort remedies for harms to a spouse;

(3) education of children concerning sexism, prejudice
against lesbians and gay men, and heterosexism;

(4) freedom from hate-motivated violence, including
legislation specifically aimed at hate-motivated
crimes, vigorous enforcement of such legislation,
and education of children and of the public
concerning violence and hate-motivated crimes
perpetrated against lesbians and gay men;

(5) freedom from degrading pornographic depiction of
"lesbian" sex scenes;

(6) non-threatening and non-erotic settings where
lesbian teens can
(a) dinteract with other 1lesbian and gay

teens,

(b) obtain accurate information about lesbian
lifestyles and identity to develop a positive
lesbian identify and reduce internalized prejudice,
and

(c}) interact with adult lesbian and gay role
models;

(7) an environment that is free of the rhetoric of
prejudice which portrays lesbians and gay men as
dangerous and perverted;

(8) programmes for lesbian youth in the schools and
universities which provide educational resources
about being lesbian and counseling services in the

278



area of individual and family counseling and
suicide prevention;

(9) affirmative recruitment and hiring of out lesbians,
particularly in government and in non-traditional
jobs such as law enforcement;

(10) affirmative measures such as public service
television advertisements to eradicate the
atmosphere of sexism, prejudice against lesbians,
and heterosexism in the workplace and in society as
a whole;

(11) funding of research to find ways to create a
lesbian-friendly and woman-friendly climate in
society as a whole;

(12) funding of lesbian- and woman-friendly television
and radio programming inecluding information

services ;%!

(13) appointment of out lesbians to positions of power and
visibility, such as judicial appointments and
appointments to government boards and commissions,
especially to human rights commissions;

(14) official concern, expressed in public statements,

for lesbian and gay issues; and

61 Closeted lesbians, especially those who are in the process
of self-identifying as lesbians, are often severely handicapped by
the intensely private and hidden nature of lesbian existence
because other lesbians are hidden and therefore socially
inaccessible. Adult lesbians need social contact with other
lesbians and positive lesbian role models; family, friends and co-
workers who are supportive of lesbianism; and accurate information
about lesbian lifestyles and identity - including information about

survival skills. "Introduction" (1987) 14:1/2 Journal of
Homosexuality 1.
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(15) inclusion of lesbians in employment equity policies,

programmes and legislation.
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B. Sexual-Orientation Claims.

This section reviews two cases, one brought by a lesbian and
the other by a gay claimant, dealing with claims based on sexual
orientation. Neither of the judgments analyse sexual orientation
discrimination by reference to male supremacy and the institution
and ideology of heterosexuality.

In Andrews v. Ontario (Minister of Health),%? Karen Andrews

and Mary Trenholm, who had been lesbian partners for nine years,

sought a declaration under the Ontario Human Rights Act and under

sections 2(d), 7, and 15(1) of the Canadian Charter o Rights and

Freedoms that they were entitled to dependent health coverage for
Trenholm and Trenholm’s children (Trenholm’s biological children
from a former heterosexual marriage) whom the couple was co-
parenting.

The case turned on whether "spouse" in section 1l{(c) of the

Ontario Health Insurance Act and "dependent” in sections 1(b) and

11(2) of the Act and section 1l(c) of the regulations included same-
seX partners who were cohabiting. The Ontario Provincial Court
refused to consider the human~-rights claim because the applicants
had failed to exhaust their administrative remedies.

With respect to the Charter claim, the Andrews opinion is
remarkable for itsm failure to consider and articulate the
historical, cultural, social and legal context of Andrews and
Trenholm’s claim as women and as lesbians. In considering the
section 15 claim, the court applied a three-step "similarly

situated”" test which was later rejected by the Supreme Court of

°2 Andrews v. Ontario (Minister of Health) (1988), 64 0.R. (2d)
258, 88 C.L.L.C. 17 (Ont. H.C.).
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Canada in Andrews v. Law Society.

Noting that "if...[Andrews and Trenholm] were male and female
they could be in a class of insured person with dependents", the
court found that Andrews and Trenholm satisfied the first step:
they belonged to a distinct class of "homosexual couples living
together in a domestic situation"”.®®?

The court dismissed the application based on the second step
— they were not "similarly situated" — and the third step — the law
was not discriminatory. Andrews and Trenholm were not "similarly
situated" because they cannot procreate and because other laws
discriminate against them as lesbians (e.g., Andrews, as the non-
biclogical parent, had no legal support obligation to the children
and the law does not impose mutual support obligations on the two
women). Ironically, the court noted but gave no legal significance
to the fact that heterosexuals receive benefits under the Act
regardless of any indicia of permanency, fertility or support
obligations. %5

The court found that the third siep was not satisfied because
the effect of the law was not discriminatory in the sense of a
pejorative or invidious purpose or effect. In describing the law’s
impact on the women solely in economic terms — finding "no
significant economic impact at all nor...any impairment of the
individual applicant’s life-style" — the court ignored the affront
to Andrews and Trenholm’s dignity and to the dignity of their

reiationship.

3 ¥bid. at 263 (O.R.}.
564 Ibid. at 261 (O.R.).
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The court reached its result without any discussion of the
broad purposes of the Charter and human rights legislation or of
the historic disadvantage of lesbians, both as women and as non-
conforming women. The court also ignored the sexual nature of
Andrews and Trenholms’ relationship by comparing it to same-sex
non-sexual adult living arrangements.

In any event, the applicants are being treated in
exactly the same manner as all cther unmarried (whether
in the legal or "common-law” sense) people in the
province.

Heterosexual couples of the same sex, brothers and
brothers, sisters and sisters, cousins, parents and adult
children and any other combination of them may be living
together under similar circumstances to the applicants
but would in each case pay OHIP premiums as "single
perscns" .t

In the other case, decided after the Supreme Court of Canada

decided Andrews v. Law Society®®, a gay litigant prevailed on a

theory of sexual-orientation discrimination. In Vesey V.

Commissioner of Correctional Service of Canada®’, Vesey, a gay

prison inmate, challenged his exclusion from the Private Family
Visiting Program which allowed for extended visits with family
members and which defined family as including common-law partners.
It was undisputed that Vesey and his gay partner would have been
considered eligible if his partner were a woman.

Vesey successfully argued that his rights had been violated
under section 15 of the Charter. The court found that the prison’s

conduct constituted discrimination based on sexual orientation and

%65 Tbid. at 263 (0. R.).

¢ Andrews v. Law Society, supra, note 488.

°*’ Vesey v. Correctional Service of Canada (1989), 29 F.T.R.

74.
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that sexual orientation is "analogous" to the enumerated grounds
based on the social, political and legal context of gay men. The
court considered "the place of the group in the entire social,
political and legal fabric of our society"; the historic
victimization and stigmatization of gay men; provincial and
territorial human-rights codes which enumerate sexual orientation
as a prohibited ground; the position of the House of Commons
Parliamentary Committee on Fquality Rights appearing in the report
entitled "Eguality for All"; and the immutability of sexual
orientation.

Although the court defined immutability in fairly vague terms,
it is unfortunate that immutability found its way into the Vesey
judgment at all. The court gave immutability the following
definition:

Most of the grounds enumerated in section 15 of the

Charter as prohibited grounds of discrimination connote

the attribute of immutability, such as race, national or

ethnic origin, colour, age. One’s religion may be

changed but with some difficulty; sex and mental or
physical disability, with even greater difficulty.

Presumably, sexual orientation would fit within one of
these levels of immutability.S5%®

The Vesey judgment is clearly a "status return ceremony"¢*’
in that the relationship of a gay inmate was accorded the same
dignity as intimate heterosexual relationships. However, it is a
win for the concept that sexual orientation as an immutable

category determinative of membership in a sexual minority. The

68 Ibid. at 78.
€9 Kallen, supra, note 1 at 33.
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Vesey case was affirmed on appeal.® The Court of Appeal
expressly refrained from addressing the substantive issue of
whether Vesey’s section 15 equality rights were infringed because
the appellant formally informed the court that the Attocrney General
of Canada cornceded that sexual orientation is a ground covered by
the Charter. This was an admission which was not made before the
trial court.®

These two sexual-orientation cases, decided just one year
apart, show a gay litigant faring better than a 1lesbian.
Interestingly, the lesbian was denied family benefits - a result
which had the twin effects of withholding recognition of a lesbian
family while minimizing the state’s burden of support - whereas the

gay inmate’s "private" sexual needs were legally recognized.

87 Vesey v. Correctional Service of Canada (19%90), 109 N.R.
300.

¢71 Tbhid. at 304.
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C. Sex-Discrimination Claims.

There are two pre-Charter cases invelving sex-discrimination
claims brought by gay men. Although both cases were unsuccessful,
the Charter may provide a viable basis for a sex discrimination
claim to be brought by lesbian litigants in the future.

In Re Board of Governors at the University of Saskatchewan et

al and the Saskatchewan Human Rights Commission®’?, the gay

claimant had been discriminated against in employment solely
because he was a gay man. As an employee of the University, he had
alleged discrimination on the basis of sex under section 3 of the

Fair Employment Practices Act which provided that:

No employer shall refuse to employ or continue to
employ, or otherwise discriminate against any person in
regard to employment or any term or condition of
employment because of his race, religion, creed, sex,
nationality, ancestry or place of origin.f’

Upon publication of the complainant’s association with the Gay
Liberation Movement, the University suspended certain of his
employment functions including his supervision of student-practice
teaching. After the complainant filed his complaint with the
Saskatchewan Human Rights Commission, the University applied to the
Court of Queen’s Bench for an order prohibiting the Commission from
commencing a formal ingquiry.

In ruling against the claimant, Johnson J. had this to say

about the meaning of "sex" in the Act. The prohibition of sex

discrimination

72 Re Board of Governors at the University of Saskatchewan et
al and the Saskatchewan Human Rights Commission (1876), 66
D.L.R.(3d) 561 (Q.B.).

°73 Fair Employment Practices Act, R.S.S. 1965, c.293 as am.
1972, c.43, s.4.
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...would generally be considered to be on the basis of
whether or not that person was a man or a woman, not on
his sexnal orientation, sexual proclivity, or sexual
activity. In other words, sex as used in Section 3 would
generally and popularly be regarded as referring to the
gender of the employee...and not to the sexual activities
or propensities of that person. It should be noted that
the section in question prohibits discrimination on the
basis of his race, his religion, his sex, etc. and not on
the basis of his sexual activity, his sexual propensity
or his sexual orientation.®”

This case was cited with approval in a similar ruling seven

years later, in Vogel v. Government of Manitoba.5™ Vogel

brought suit before a Board of Adjudication under the Manitoba

Human Riqghts Act, claiming discrimination by his employer, the

Government of Maritoba, because he was denied dental benefits for
his gay partner. Had Vogel been a female, his male partner would
have been covered. Vogel's complaint was based on claims of sex
and marital-status discrimination (both of which were enumerated
grounds) and sexual orientation which was then not included in the
Manitoba code. The Board rejected all three claims. The Board was
unwilling to find that a relationship between two men could
constitute a common-law relationship, hence no "marital status”
existed. The Board rejected his sexual-orientation claim because
sexual orientation was not enumerated in the Act. The court
disposed of Vogel'’s sex-discrimination claim in the following
fashion.

By its terms, the dental plan provided coverage for an

"employee’s spouse or common-law spouse”, the latter being defined

€7 Re Board of Governors at the University of Saskatchewan et
al, supra, note 672 at 564.

7% Yogel v. Government of Manitoba (1983), 4 C.H.R.R. D/1654
{(Man. Bd. of Adj.).
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as "persons of the opposite sex". The Board of Adjudication,

relying on Re Board of Governors at the University of Saskatchewan

et al and the Saskatchewan Human Rights Commission®’®, stated as

follows:

Sex discrimination and the meaning of "sex" for purposes
of human rights legislation has been Jjudicially
considered in both the United States and in Canada, with
the same results. Sex refers to the gender of the
employee and not to the sexual proclivities or
propensities of that person.®”’

The Board rejected the sex-discrimination claim based on the
court’s finding that the dental plan treated men and women equally.
Since Section 6(1l) deals with discrimination in respect
of terms or conditions of employment, it is the
employee’s sex that determines whether there is or is not
discrimination. The question then is whether the denial
of dental benefits to... [Vogel’s partner] is a result of
Mr. Vogel’s gender or his sexual orientation or
preference. Both males and females are treated the same
under the Dental Services Plan. Thus, the plan does not
discriminate according to the gender ([sex] of the

employee. The fact that Mr. Vogel is male does not give
rise to any discrimination.¢’®

Had the case involved lesbians and had the historical context
of lesbian oppression been presented, the court might have adopted
the sex-discrimination model which acknowledges male domination,
the fundamentally different social experiences of the sexes, the
widespread sex-segregation that persists in society, and the
relationship of heterosexual privilege to the maintenance of women

as an underclass.

Although sex discrimination, as a 1legal theory, was

76 Re Board of Governors at the University of Saskatchewan et
al, supra, note 672.

77 Vogel v. Government of Manitoba, supra, note 675 at D/1656.

€78 1bid. at D/1656.
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unsuccessful in these two cases, Charter equality jurisprudence
goes beyond the "similarilv of treatment" model of equality by
recognizing male domination and incorporating effects-based
reasoning. If the Andrews case, which involved a lesbian seeking
family benefits, could be decided today based on a claim of sex
discrimination under the Charter, the following equality principles
which have been adopted by the Supreme Court of Canada should be
emphasized:

1. The central function of section 15 is to address the
disadvantages suffered by persistently disadvantaged
groups;*©”

A sex-discrimination claim brought by a lesbian would start
with the assertion that women are the relevant disadvantaged group
(rather than lesbians only) and that the discriminatory statute
disadvantages all women because, by penalizing 1lesbians, the
statute reinforces male domination of women by reinforcing the
assumptions that

(a) traditional social, gender and sexual roles for women are
dictated by nature;

{b) heterosexual relations for women are dictated by nature;

and

{c) the heterosexual family is dictated by nature.

2. The equality rights of the Charter should be given a
broad and purposive interpretation®®® and should

¢ andrews v. L.aw Society, supra, note 488 at pp. 16 (D.L.R.),
172 (S.C.R.} (McIntyre J.).

580 I1bid. at 14 (D.L.R.); R v. Turpin, supra, note 554 at 35.
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incorporate concepts of equal concern and respect;®®

For lesbians seeking equality under the Charter using the sex-
discrimination model, asking a court to give eguality rights a
broad and purposive interpretation and to incorporate concepts of
equal concern and respect would mean "equal concern and respect"”
for lesbians -~ and for all women - which would mean judicial
recognition of the role played by the assumed innateness of
traditional roles, heterosexual relations, and the hetercsexual

family in maintaining women'’s pervasive and profound subordinate

status in Canadian society.

3. In assessing whether a complainant’s rights have been
infringed, a court must consider whether the distinction
is based on an enumerated or analogous ground and whether
the distinction has a discriminatory effect on the
complainant.®? Discrimination is either an intentional
or unintentional distinction based on a personal
characteristic which either (i) imposes burdens,
obligations, or disadvantages or (ii) withholds or limits
access to opportunities, benefits, and advantages
available to other members of society.%®?

In deciding the Andrews case as a sex-discrimination case
under section 15, a court would be called upon to decide whether
the refusal by the Ontario Health Insurance Plan (OHIP) to pay
dependent coverage - based on a narrow interpretation of the term
"spouse" which excluded lesbian spouses - constituted
discrimination by withholding or limiting access to benefits and

advantages available to other members of society.

8l Andrews v. Law Society, supra, note 488 at pp. 14-15
(D.L.R.), 182 (S.C.R.).

682 Ibid- at pp. 23-24 (D-L-Rc), 182 (SIC.RI).
3 Ibid. at pp. 18 (D.L.R.), 174-75 (S.C.R).
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Based on the history of women and lesbians’ social
subordination, the court would be asked to rule for Andrews because
OHIP’'s denial of dependent-coverage benefits reinforces male
domination. Lesbian history demonstrates that lesbian oppression
has functioned to perpetuate the rigid assignment of traditional
roles to women based on biological sex; lesbian history
demonstrates that lesbian oppression serves male domination of
women by reinforecing the ideology of heterosexuality which
maintains the "law of male sex right to women";®*" lesbian history
shows that the coercion of women into heterosexual relations with
men has contributed to women‘s pervasive social, economic,
emotional, and sexual subordination in society by reinforcing the

heterosexual family.®%®

By extending dependent-care coverage to
Andrews, the court be recognizing the legal relevance of women’s
private-sphere oppression and would be affirming women’s freedom,
agency and choice. Forcing the court to recognize the 1legal
relevance of lesbian and women’s history would undermine the legal
fiction that the public/private split is dictated by nature by
exposing women’s roles, compulsory heterosexuality, and the
heterosexual family as socially constructed.

A lesbian-rights case seeking formal equality (the same

benefits for lesbian families as for heterosexual families) on a

¢8 Rich, supra, note 3 at 17.

% Feminist analysis of the family has exposed the oppressive
effects of the segregation of women inte individual household
units: women are implicated emotionally in their subordination to
individual men and male exploitation of women’s sexuality and
unpaid labour in the family results in women’s economic dependence
on men Dbecause women’s childbearing and child rearing
responsibilities leave them disadvantaged in the labour market.
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theory of sexunal orientation might be easier to win. However,
using the sex-discrimination model offers a stronger analysis of
lesbian oppression as one of the means of enforcing traditional

roles for women, compulsory heterosexuality for all women, and the

heterosexual family form for all women.
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D. Family-status Claims.

[T]he family, as we know and have known it, is no more

natural than anything else based on the false assumption

of the fixed nature of the sexual roles and the

inequality which rests on it.%%

The admission of lesbian partners to "family" status is hotly
debated. Didi Herman cautions lesbians not to embrace family
ideology because spousal rights-assertions risk de-politicizing the
struggle to socialize the needs presently met by the family.®¥
In Herman’'s view, the admission of lesbians and gay men to the
family will perpetuate the family which is "a fundamental pillar of
maintaining women’s oppression” which typically normalizes unequal
power relations and validates male domination of women and
children.®®® The goal should be

.+.to jettison the privileged status of the heterosexual

married couple...and to devise a system of rights,

duties, or obligations which are not dependent on any
form of ‘coupledom’ or marriage or quasi-marriage.®®

Herman argues that buying into family ideoclogy will not
radicalize the family which is central to women’s economic and
ideological oppression. A central feature of the feminist project

must be

...to ensure that the needs met practically or
ideologically by the ‘family’ are met socially, are

88 clark, supra, note 31 at 42.

7 Herman, supra, note 146 at 807, citing D’'Emilio, supra,
note 129,

%% Herman, supra, note 146 at 797.
€8 Ibid. at 797, quoting Carol Smart, The Ties That Bind: Law,

Marriage and The Reproduction of Patriarchal Relations (London:
Routledge & Kegan Paul, 1984) 146.
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unprivatized,®®’

The feminist critique of the family has been critircized by
black feminists who argue that, for blacks, the family has been a
source of strength and affirmation and a site of political and
cultural resistance to racism.®%! The nuclear and patriarchal
family critiqued by feminists is something quite different from the
family referred to by black feminists (e.g., individuals who come
together to provide economic and emotional support to one
another®?), Herman acknowledges that the black family bears
striking similarities to lesbians and gay families.

Compelling arguments, however, can also be made that lesbian
and gay families should receive the same legal recognition and
benefits as heterosexual families. Forcing the law to publicly
recognize lesbian families as worthy of the same dignity and
respect as heterosexual families could have enormous symbolic value
and could change the heterosexual family norm. The admission of
lesbians to the institution of the family, having lesbian
relationships deprivatized, and having the dignity and worth of
lesbian relationships validated would be empowering and
transformative for lesbians. Also, once lesbians have access to
family and spousal benefits, lesbians would have economic
incentives to come out and, as more lesbians do come out, social

norms would change as society becomes more habituated to lesbians

®% Herman, supra, note 146 at 797, citing M. Barrett and M.
McIntosh, The Anti-Social Familvy (London: Verso Editions, 1982)
134, 155-59.

81 Herman, supra, note 146 at 799-801.

®¥2 Ibid. at 800, quoting Harriet Michel, "The Case for the
Black Family" (1987) 4 Harvard Blackletter Journal 21 at 21.
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both on the personal and social levels.

Recognition of lesbian families has the potential to radically
transform the jidea of the family because lesbian families

++.deny the traditional belief and prescription that

stable relations require hierarchy and reciprocity of

male/female polarity. In homosexual relationships
authority cannot be premised on the traditional criteria

of gender. For this reason lesbian and gay couples who

create stable loving relationships are far more

threatening to conservative values than individuals who
simply violate the ban against non-marital or non~
procreative sex.®’?
Lesbian families also challenge one of the main tenets of the
ideology of heterosexuality, that heterosexual marriage is the only
natural, normal, and enriching form of adult relationship.

On balance, I favour the arguments for admitting lesbians to
the institution of the family because lesbian relationships will be
relocated in the public sphere of equal dignity and respect, make
lesbianism visible, and discourage the hostile social atmosphere
supported by the assumptions that privilege heterosexuality and
degrade lesbian relationships.

A gay man used the family-status model in Mossop v. Canada

(Secretary of State),®® a case decided by a human-rights tribunal

under the Canadian Human Rights Act,®® Mossop claimed that the

denial of bereavement leave to attend the funeral of his gay
partner’s father constituted discrimination on the basis of family
status., Family status was chosen as the ground for relief under

the Act because sexual orientation was not listed on the exclusive

3 Taw, supra, note 63 at 218.

94 Mossop v. Canada (Secretary of State) (1989), 10 C.H.H.R.
D/6064 (Can. H. R. Trib.).

895 canadian Human Rights Act, supra, note 513.
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list of prohibited grounds of discrimination. The Act prohibits
both sex and family-status discrimination but not discrimination
based on sexual orientation. It was undisputed that, had Mossop’s
relationship been either a heterosexual marriage or a heterosexual
common-law relationship, his leave request would have been allowed
under the terms of the collective agreement.

Counsel for the Commission argued that a gay couple can
constitute a family, that Mossop and his partner of 13 years were
a family, and that Mossop had been discriminated against because
the collective agreement did not treat all families the same.
Opposing counsel argued that Mossop’s partner fell within the
collective-agreement definition of common-law spouse except that
his partner was not "of the opposite sex" hence bereavement leave
was denied, not because of the nature of the relationship between
Mossop and his partner, but rather because of Mosscp'’s sexual
orientation, a ground not covered by the Act.®®*

Dr. Margrit Eichler, who testified in the Mossop case as an
expert, gave the term "family" a flexible and functional definition
not requiring any single indicator to always be present. In Dr.
Eichler’'s opinion, Mossop’s relationship with his partner
constituted a family relationship because

+«.[f]rom what I've heard this is a relationship of some
standing in terms of time with the expectation of
continuance. So it’s not a relationship that is defined
in terms of time. You have the joint residence, you have
economic union in many ways as expressed by the fact that
the house is jointly owned, that life insurance — the
people, the two (2) partners are beneficiaries — that
there's joint financing, it’s a sexual relationship,
housework is shared and it’s an emotional relationship

696

Mossop v. Canada (Secretary of State) supra, note 694 at
D/6070.
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which is a wvery important aspect of familial
relationships.®’

Finding for Mossop, the tribunal ruled that the term "family
status" was ambiguous®®® and that it should be given a contem-
porary meaning that accords with "how people are living and how
language reflects reality".%’ Relying on case law supporting an
expansive and liberal interpretation of the Act to advancz its
broad purpose, the tribunal concluded that Mossop’s rela:ionship
met a functional definition of family.’®

The Mossop decision was reversed con appeal’™ and that
reversal has been upheld by the Supreme Court of Canada which
stated that the result might have been different under the Charter.

Relying on a functional definition of family allowed Mossop to
fit his gay relationship into the legal norm of the heterosexual
marriage which involved a detailed comparison of his family or
spousal relationship with the ideal heterosexual relationship.
Despite Herman’s concerns that embracing family ideology is anti-
feminist, forcing the heterosexual-family norm to accommodate
lesbian and gay families - and other family forms as well - may de-
center the heterosexual nuclear family, thereby furthering feminist
struggles to socialize the needs presently met by the family.

One of the harms of adopting family ideology which corresponds

97 I1bid. at D/6072.

98 Ibid. at D/6093.

9% Ibid. at D/6094.

% 1bid. at D/6072-74.

' pttorney General of Canada v. Mossop, Unreported decision
of the Federal Court of Appeal, June 29, 1990 (Court file A-199-
89).
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to the harm of adopting the sexual-orientation model, however, is
the risk that lesbians will try to fit themselves into the legal
norm rather than continuing to demand that legal norms fit
lesbians. This is the phenomenon referred to by Robscon as
domestication, "...the domestication of our experiences into

narratives constructed by the rules of law rather than

ourselves" .’

2 Ruthann Robson, Lesbian (Qut)Law: Survival Under the Rule
of Law (Firebrand Books, Ithaca, New York, 1992) at 87.
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VII. CONCLUSION

In R. v. Turpin’®

—_— r

Madame Justice Wilson acknowledged that

the equality guarantees of the Charter may require the Supreme
Court to rectify discrimination that is entrenched and socially
accepted.

The argument that s. 15 is not wvioclated because

departures from its principles have been widely condoned

in the past and that the consequences of finding a

violation would be novel or disturbing is not, in my

respectful view, an acceptable approach to the

interpretation of Charter provisions.’™

The ideology of heterosexuality and its myriad social
manifestations are entrenched and socially accepted. Their
recognition and critical examination as problematic would be novel
and disturbing to many Canadians. Lesbians bringing Charter claims
based on sex discrimination will expect judges to recognize that
the pervasive legal disabilities affecting lesbians enforce a
profound social censure which is inspired by and which perpetuates
the most basic form of sex-stereotyping which is that women must
wholeheartedly embrace heterosexual relations.

In 1985, the Supreme Court of Canada overturned the Bliss

decision under section 15 of the Charter in Brooks v. Can. Safewav

Ltd.™ Not only did the Supreme Court find that pregnancy
discrimination was sex discrimination, the Brooks case also
discredits the premise of the Bliss case - that sex-discrimination

analysis notices only the superficial dichotomy of biclogical sex

%3 R, v, Turpin, supra, note 554.

74 Ibid. at 32.

% Brooks v. Canada Safeway (1989) 59 D.L.R. (4th) 321.
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but not the consequences or component parts. Brooks recognizes
that discrimination against a trait, such as pregnancy, can serve
as a ‘"proxy" for discrimination against women Jjust 1like
discrimination against persons lacking a high school diploma can be
a "proxy" for discrimination against certain groups.’ Similar
reasoning would recognize that discrimination against lesbians is
proxy discrimination against all women by enforcing gender
stereotypes for all women and thereby maintaining male supremacy.

Schachter v. Canada’” alsoc supports using sex discrimination

as a basis for discrimination against lesbians because the case
turned on the analysis of gender stereotypes. Discrimination
against a natural father was recognized as integrally related to
women’s soclal subordination. The Schachter sex-discrimination
analysis could bhe read broadly to recognize discrimination against
lesbians as a means of preserving rigid and stereotypical
"masculine" and "feminine" gender and sexual roles for all women.

In Schachter v. Canada’, a natural father brought a section
15 claim under the Charter claiming sex discrimination because of
the disparate treatment of natural fathers and adoptive parents

under the Unemployment JInsurance Act’™. Section 32 of the Act

provided for 15 weeks of benefits for time spent away from work by

either an adoptive mother or father due to the adoption of a child.

06 Ibid- at 341"'44 .

707

Schachter v. Canada, [1988] 3 F. C. 515, 52 D.L.R. (4th)

525.

¢ 1bid. at 539 (D.L.R.).

7% Unemployment Insurance Act, 1971, S. C. 1970-71-72, c. 78,
ss. 30, 32.
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Section 30 of the Act provided for 15 weeks of benefits for a
natural mother to take time off from work after the birth of a
child. A natural father, however, was eligible for benefits only
if it was reasonable for him to do so due to the death or
disability of the natural mother.’® 1In extending the benefits
available to adoptive fathers to natural fathers, the trial judge
stated

I believe that a proper understanding of this
distinction created by the Act requires that one consider
the assumptions upon which it is based. These relate not
only to the natural father as the plaintiff, upon whom it
immediately impacts, but also to the natural mother.
Even if one accepts...that s. 30 benefits are mainly for
child-care purposes and are thus roughly the equivalent
of s. 32 benefits, this approach is predicated on the
belief that, upon the birth of a baby, its natural mother
is the natural care-giver and that the father is the
bread-winner. It assumes that not only it is unnecessary
that the natural father have the opportunity to receive
partial compensation in lieu of employment income in
order to stay home and be the principal care-giver, but
also that the natural mother should not at least have the
option, which his presence at home during this period
would afford, to return to paid employment herself as a
bread-winner if she is otherwise able to do so. It is
this opportunity and choice denied to the natural parents
which is afforded to adoptive parents by s. 32.

Thus, in part, I am able to characterize this as
discrimination based on "sex" which is one of the
specified grounds in s-s. 15(1). This is because it has
its roots in sexual stereotyping of the respective roles
of the father and the mother generally, and specifically
in relation to their natural new-born child. BAs was said
by the Supreme Court of the United States in Califano v.
Westcott, 443 U. S. 76 (1979) at p. 89, in respect of an
Act of Congress which provided financial assistance for
families with dependent children where they lacked
support because the father (but not the mother) was
unemployed, such gender classification

is...part of the "baggage of sexual
stereotypes"...that presumes the father has
the "primary responsibility to provide a home
and its essentials"...while the mother is the

1% gschachter v. Canada, supra, note 707 at 530-31 (D.L.R).
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"center of the home and family life".?!

As the Schachter court considered the assumptions upon which
the Act was based, courts considering a sex-discrimination claim
brought by lesbians must examine the assumptions which support the
ideclogy of heterosexuality and which have caused lesbian social
disadvantage - such as the essentialist and heterosexist judgment
that it is normal and healthy for women to be sexually, emotionally
and financially dependent on men.

Recognizing lesbian oppression as sex discrimination is the
strong analysis. In contrast, the legal category "sexual
orientation” is weak because it frames lesbian oppression as the
historic disadvantage of a sexual minority. Sex discrimination
analysis, because it is concerned with the sources of male
domination of women, has the necessary analytical framework and
therefore the persuasive power to explain and to overcome judicial
and legislative resistance to full equality for lesbians.

Sexual orientation analysis is weak for two reasons. First,
it is primarily concerned with sexual orientation as an irrelevant
basis for classification and with the effects of the classification
on the potential lesbian or gay claimant. These issues are indeed
highly relevant to a finding of discrimination in a section 15

claim.™? In the case of discrimination against lesbians,

11 Ibida a.t 539—40 (DoLoRn)o

712 One of the strengths of Charter equality jurisprudence is
its emphasis on the effects of discrimination on the victims of the
discrimination. As stated by McIntyre J. in Andrews v. Law
Society, the definition of discrimination applicable to section 15
claims focuses on whether a distinction is made on "grounds
relating to a personal characteristic of the individual or group”

which has the effect of imposing burdens or withholding benefits.
Further,
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however, the reasons for lesbian social subordination are, like the
reasons for women’s subordination generally, woven as invisible
threads into every aspect of life and they will not disappear
unless they are continually subjected to critical examination. 1In
order to understand the deeply rooted underlying sources and causes
of the subordinate status of lesbians it will be necessary to
continuously examine the social construction of heterosexual
privilege and its relationship to male domination.

The reason for advocating sex-discrimination analysis is
obviously not that sexual orientation is unrecognized as a
prohibited ground under the Charter as the judgment in the Court of
Appeal in Vesey v. Correctional Service of Canada’® makes clear.
The Attorney General of Canada now concedes that sexual orientation
is entitled to Charter protection. The reason for adopting sex
discrimination analysis 1is the compassion/condonation dichotomy,
described by Bruce Ryder as

.+.the most common response of heterosexually identified

people to the struggles of 1lesbians and gays for

equality: compassion for or tolerance of the misguided

souls, yes; promotion or «condonation of ‘“their

lifestyle", never.’
* * *

The manner in which Canadian legislators and judges

++».it is not enough to focus only on the alleged ground
of discrimination and decide whether or not it is an
enumerated ground or not. The effect of the impugned
distinction or classification on the complainant must be
considered.

Andrews v. Law Society, supra, note 488 at pp. 23-24 (D.L.R.), 182
(S.C.R.).

13 vegey v. Correctional Service of Canada, supra, note 670.

714 Bruce Ryder, "Equality Rights and Sexual Orientation:

Confronting Heterosexual Family Privilege" (1990) Canadian Journal
of Family Law 39 at 43.
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have responded to homosexuality can be understood in
terms of the compassion/condonation dichotomy. The
compassionate approach is evident in the belief, held by
a strong majority of Canadians, that it should be illegal
to deprive an individual of access to housing, employment
and services solely because of his or her sexual
orientation...[Tlhe "no condonation" approach is manifest
in the wide range of overtly discriminatory laws and
policies that provide material and ideclogical support to
heterosexuality. Canadian law has consistently failed to
provide any such support to gays and lesbians.’®

Ryder notes that the compassion/condonation dichotomy
simultaneously affirms the superiority of heterosexuality and the
inferiority of lesbians and gay men and operates to rationalize

lesbian and gay oppression.

The compassion/condonation dichotomy provides the
discursive framework through which the social and legal
construction of heterosexual privilege is placed beyond
critical examination. On the one hand, if heterocsexual
privilege is socially and legally constructed, it can be
socially and legally dismantled. On the other hand,
heterosexually-identified people can avoid confronting
their privilege by viewing heterosexuality as a norm
dictated by bioclogy or nature. The flip-side of the
"normal” heterosexual is, of course, the "abnormal"
homosexual. For many years, homosexuality was treated as
a pathology of the soul, leading to criminalization;
later, as a pathology of the mind, leading to
medicalization. The criminal and medical models are no
longer dominant, but the tendency to believe that biology
or nature has somehow failed the homosé&xual remains. She
or he deserves our compassion for this trick of fate.

The refusal to condone homosexuality is more
difficult to understand, for if sexuality is natural, it
is beyond social control or human agency. The importance
attached to not condoning homosexuality, then, represents
an awareness that sexuality is, at least in part, within
the control of individuals or society. Rather than
deploying this awareness to critically examine the social
construction of heterosexual privilege, it is used to
portray gays and lesbians as a threat to the "natural”
order of heterosexuality. In this way, the "no
condonation” approach functions in tandem with the
compassion model to rationalize heterosexual supremacy
and keep gays and lesbians in their (subordinate) place.
Heterosexuality, in the compassion/condonation discursive
framework, is paradoxically both a "natural" and an

15 1bid., footnote omitted.
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artificial institution, vulnerable to the conferral of
social and legal supports to other sexualities.”®

Although I do not agree with Ryder’s assumption that lesbians
and gay men constitute a sexual minority, I share his view that

...there will be neither freedom nor equality of sexual

identity until the walls of heterosexual privilege are

dismantled, and lesbians and gay men no longer suffer the
assaults of heterosexuality’s natural pretensions.’

Because heterosexuality is the organizing principle of male
supremacy, a critical examination of the institution and ideology
of heterosexuality will necessarily and directly implicate sex-
discrimination theory.

The compassion/condonation dichotomy stems from the liberal
construction of lesbianism as a sexual minority. Sex is a private
sphere activity. Society is compassionate toward an alternative
sexuality because it is a private-sphere activity. However,
society balks at deprivatizing lesbianism by extending the same
material and ideological support to lesbians as to heterosexuals.
The sex-discrimination approach, as a means of addressing lesbian
oppression, depends on making legally relevant the private~sphere

experience of subordination of lesbians and women and thereby

challenging heterosexual privilege.

716 Ibido at 43—44-
17 Ipid. at 97.
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