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Memorandum of Conversation — A-481

1:00 p.m., 8 September 1971, Soviet Embassy and Capitol Theatre, Helsinki
U.S. Participants: FitzGerald, Leard (part of time)

Soviet Participants: Gryzlov (part of time), Fedenko

Subject: New Soviet ABM Proposal "Other Devices”

During the portion of the conversation at which Lt. Col. Laird was present, Col. Fedenko repeated the
arguments Mr. Karpov had made in favor of excluding paragraph 1 of U.S. Article 6. He declared that the
sides are in agreement (with the exception of OLPARs and MARCs) on the ABM components (sredstva) to
be limited. These are spelied out in Article 2 of the Soviet Draft, which specifies the components to be lim-
ited, namely, ABM interceptors, jaunchers and radars. The sides have no intentions of limiting the comput-
ers or communications associated with ABM systems, or ABM depots (sklady). At the same time, if ABM
means different from those presently known — for example, some new power source, or source of light, or
some new searchlight (prozhektor), ... should be detected by national means, the problem could be exam-
ined in the Standing Commission ... He concluded thit ... "other means” should be identified if they are
known at the present time.

Col Fedenko also argued in favor of the Soviet version of Para I of Article 2, which specifies only intercep-
tors, launchers, and radars as the ABM means to be limited. I argued against exclusion of MARCs and
OLPARs but Col Fedenko insisted that these definitions should be discussed in the context of the articles
in which they initially appear. Article 3 in the case of MARCs and Article 4 in the case of OLPARs. I con-
tinued to disagree. ...

TR

AT
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US/USSR AD HOC MEETING No. 4 - A-540

11:00 a.m., 8 September 1971, Soviet Embassy, Helsinki

U.S. Participants: Graybeal, Leard, Barlow, Carnesdale, Krimer, FitzGerald, Zaraschnak
Soviet Participants: Karpov, Fedenko, Obukhov, Artemyev

[The Soviets tabled their Article V(1) on mobile ABMs:]

Each Party undertakes not to construct, not to test and not to deploy mobile land-based,
sea-based, air-based or space-based ABM systems and their components, specially con-
structed for such systems.

[The record of the meeting reflects ... that discussion commenced with Graybeal's suggestion] that we
start with paragraphs 1 and 2 of the U.S. Article 6 and Paragraph A [or 1] of the USSR Article V. [He
invited discussion] of these paragraphs [leading Karpov 10 remark) that tke burden of proof iics with the side
making the proposal, {and asking Graybeal to] clarify why the language of Article 6 had been chosen and
what it was intended to do. {Graybeal began his reply by stating:] Our Article 6 is ... intended to address
future ABM systems that would utilize components or devices other than launchers, interceptor missiles, or

“radars.

Graybeal made the following points:

— The U.S. paragraph 1 of Article 6, which has no counterpart in the Soviet text, would prohibit the
deployment of future ABM systems or components other than those fixed jand-based components defined
in Article 2; that is, ABM interceptor missiles, ABM launchers, or ABM radars. ...

Karpov addressed the formulas used to identify systems limited under paragraph 1 of the U.S. Article 6. He
noted that this act envisages the undertaking of the Parties "not to depioy ABM systems using devices other
than ABM interceptor missiles, ABM launchers, or ABM radars to perform the functions of these compo-
nents.” He believed that the subject matter of this provision was outlined in such an unclear manner, in
terms of legal science, that it could not be accepted. He said that if the U.S. side believes that such systems
exist in reality, then it should identify and name them so that the possibilities to limit them could become
clear. ... [T]he agreement cannot be amorphous with regard to the subject matter of the means to be limit-
ed. He believed it was wrong to limit means not known to anyone. Up to now, he noted, the subject of our
discussions was limitations on concrete and specific ABM systems, on ABM systems which might exist and
could be verified by national means. He believed that we should adhere to this subject in the future too. IHe
said that he could not agree {0 an approach designed to prevent deployment in the future of certain systems
when the systems to be limited are undefined. He recognized that in the future, questions may arise about
ABM systems which are not covered in this Agreement or Treaty. He noted that appropriate procedures
for handling these questions are envisaged in both the USSR and U.S. draft texts. ... Thus, he said, the
possibility of questions arising in the future is fully covered by the appropriate paragraphs in the U.S. Arti-

972 14., at 24.




Appendix 9: U.S. ABM Treaty Negotiating Record - Excerpts 423

cle 11 and the USSR Article X. Furthermore, he said, the paragraphs which follow (subparagraph @ of
U.S. text and subparagraph G of USSR text) eliminate the need for paragraph 1 of Article 6 of the U.S.
Lext.

Graybeal stated that ... he would deal with the substance and intent of the U.S. paragraph 1 rather than
with legalities. ... He said that if he understood Karpov, the Soviet side intended to limit only ABM launch-
ers, ABM interceptors, and ABM radars. He wondered if we would be doing a service to either side or to
the world if we were to enter an agreement which limited only existing systems and did not attempt to limit
future systems....

Karpov ... [said that i]f there is no clear-cut definition as to what would be limited by paragraph 1 of U.S.
Article 6, then in the future there would remain a vast field for disagreement and doubt...., Since the pur-
pose of the Treaty is to limit ABM systems, the question of future systems would be a matter for the Stand-
ing Commission. Without a precise definition in the Treaty ... as to what would be covered by the obliga-
tions of the sides, he did not believe it possible to include the present form of paragraph 1 of the u.s.
Article 6 in the ... Treaty ...

Graybeal expressed the view that paragraph 1 of Article 6 would serve to strengthen the relationship
beiween our two countries and would avoid misunderstandings in the future. He said that while we were not
yet in agreement, at our level, on the definition of an ABM system, we were close. He referred to the word-
ing in the U.S. working paper of September 6; namely, "An anti-ballistic missile system is a system con-
structed or deployed to counter strategic ballistic missiles or their components in flight trajectory.” He said
that this definition would apply also to paragraph 1 of Article 6. ... He stated that paragraph 1 of the [sic]
Arlicle 6 would avoid just the kind of misunderstandings that Karpov had referred to in his remarks. He
believed that if we could make clear the intent of the Agreement, which in our view is to limit ABM sys-
tems, then we could help the Standing Commission fulfill its role. If the intent were only to limit present
systems, and to leave to the Standing Commission the matter of limiting future systems, then we would be
inviting misunderstandings. He asked if it is the intent of the Soviet side to limit ABM systems or just to
limit present ABM systems.

Karpov believed that our intent is to limit ABM systems and that we have a mutual understanding between
ourselves on that score. The difference is in our approach — how to do it in the most effective way and, at
the same time, to guarantee the two sides that the agreement would be complied with. He could not imagine
how an agreement could bring the two sides closer together if it dealt with systems which could not be clear-
ly defined. He said that the subject of an agreement is determined by at least three elements: the presence
of physical or legal entities entering into the agreement, the subject matter of agreement, and the guarantees
of compliance with the obligations. He could admit the existence of an agreement without guarantees, but
not without the first two elements. The U.S. draft, he said, contains no legal definition of what it deals
with. He did not agree with the definitions in the U.S. Article 2. On the other hand, he said, Article 2 of
the Soviet draft gives a clear-cut definition of ABM systems; namely, "The means specially constructed and
deployed to counter strategic missiles and their components in flight trajectory.” This definition would
enable one fully to verify by national means compliance with an agreement. It is essential that an agreement
include a precise definition of the means to be covered by the obligations. He wished to note also that para-
graph 1 of Article 6 in its present form could not promote the U.S. intent of precluding possible misunder-
standings in the future. This paragraph did not make it possible for national means of verification to deter-
mine clearly if systems are ABM systems or not, and, since paragraph 1 would be an integral part of the ...
Treaty, compliance with the entire Treaty would be questioned. He asked if it would not be better for us to
refer the questions of future systems to the Standing Commission. He thought that this would be the most
rational approach to limiting those ABM systems which cannot be defined in technical or legal terms.

Graybeal ... thought that there was a difference in the views of the two sides regarding the adequacy of the
definitions in paragraph 1 of the U.S. Article 2. He thought that these definitions were adequate 1o deal
with all ABM systems, while paragraph 1 of the USSR Article XI [Article 27] dealt only with ABM launch-
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ers, ABM interceptors, and ABM radars. He asked if he was correct in believing that in Karpov's opinion
the U.S. definitions were inadequate.

Karpov responded that Graybeal was correct and that the Soviets had proposed to limit systems which use
ABM launchers, ABM intercepiors, and ABM radais,

Karpov expressed the belief that both sides recognize that the Treaty cannot cover all possible cases in litm-
iting ABM systems, and that we could not envisage everything that will appear in the future... Unfortunate-
ly, he said, the term "ABM defense” cannot determine whether specific means belong to such a system.

Graybeal agreed that not all future ABM systems could be identified now; however, he disagreed with the
contention that an agreement could not cover all possible future ABM systems. He pointed out that, with
an understanding of what is an ABM system, we could prohibit the deployment of future systems or
devices. He then turned to paragraph 2 of the U.S. Article 6 and its counterpart, paragraph A of the USSR
Article V. He noted that the texts were similar, with two exceptions. First, the U.S. text would prohibit the
development, production, testing and deployment of these systems while the Soviet text would prohibit only
testing and deployment... Second, the U.S. text refers to future devices, and reflects the basic difference in
view which we have been discussing in relation to paragraph 1 of the U.S. Article 6.

Memorandum of Conversation — A-498

12:30-1:00 p.m., 13 September 1971, U.S. Embassy, Helsinki
U.S. Participants: FitzGerald, Barlow

Soviet Participants: Fedenko, Obukhov

Future Systems

Col. Fedenko reiterated the standard Soviet arguments against including any general provisions on
future undefined ABM systems. The Standing Commission could handle such problems if they ever arosc.
“Che alternative, he felt, was for the U.S. to specify and define in Article IT what systems, components or
mechanisms it had in mind. If the U.S. could define what it was tatking about, then national means could
probably verify such activities because presumably it would be mandatory to test such conceptual devices.
The Soviet side would then be in a position to determine whether such systems should be in an ABM Trea-
ty.

13 September 1971

[On that day, both Karpov and Graybeal presented working papers taking into account the positions of each
side on U.S. Article 6, among other issues. The FitzGerald/Graybeal Study notes that Karpov said the Soviet
side had "exactly the same interpreiation as the US side” [on the matter of "mobile” and "transportable” ABM
systems.] '

973 C.L. FitzGerald and S. Graybeal, SALT I Negotiating History Relating to Limitations on Future ABM
Systems and Components Based on "Other Physical Principles” (System Planning Corporation, March
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[Karpov noted that ... [Article TI(1) of the Soviet working paper] incorporated the word "principal,” and in
connection with the descriptions of missiles and radars the phrase "for an ABM role." He felt this met Ameri-
can views "half-way" and hoped agreement could be reached.... Karpov proposed that the language should be
read as reflecting that Article II covered "principal” obligations, and recognized that the Treaty contained obli-
gations on other systems, for example in the new Article VI .... These obligations, he argued, were “comple-
mentary,” and should not be confused with the basic provisions. Graybeal objected to the proposed distinction
between "principal” and "complementary” obligations. He suggested a listing of the provisions to which the
obligations would apply. Karpov agreed to try this approach, and said he was willing to delete "principal. "]974

[Graybeai said:] The US working paper on Article 6 reflecis the current difference of opinion concerning
the inclusion of paragraph 1 and the related phrase "other devices” in paragraph 2.

U.S. Working Paper of 13 September 1971
Article 6(2):
Fach Party undertakes not to develop, test, or deploy sea-based, air-based, space-based, or mobile land-
based ABM interceptor missilesé ABM launchers [or] ABM radars [, or other devices for performing the
functions of these components}. 76
Soviet Working Paper of 13 September 1971
Article II(1):
The obligations provided for under this {Treaty] [Agreement] shall apply to anti-ballistic missile (ABM) sys-
tems, i.e. the following principal ABM system components specially constructed and deployed to counter
strategic ballistic missiles and their components in flight trajectory:
(a) ABM interceptor missiles which are interceptor missiles, constructed, tested and
deployed for an ABM role;

(b) launchers constructed, tested and deployed for launching ABM interceptor n1issi1es7;
(c) ABM radars which are radars constructed, tested and deployed for an ABM role.”

1985; Contract DNA001-84-C-0309) (hereinafter FitzGerald/Graybeal Study), cited in id., at 25-6.
974 [d., at 39.
975 Id., at 26.
976 Ipid.

977 ., at 27.
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Memorandum of Conversation — A-503

10:00-11:30 a.m., 15 September 1971, Soviet Embassy, Helsinki
U.S. Participants: Graybeal, FitzGerald

Soviet Participants: Karpov, Fedenko

[T]he Soviets tabled new Articles 2 and 6(V)....

The discussion started with Article 6(V). Karpov argued that the new formulation of Soviet paragraph
1 (U.S. paragraph 2) of Article 6(V) obviates the requirement for the phrase "other devices for performing
the functions of these components’ appearing at the end of U.S. paragraph 2. The Soviets were proposing
to eliminate specific listing of ABM system components (launchers, interceptors and radars) and substitute
the word "components’ (using the literal Russian word (komponenty) for this instead of the word for "com-
ponents” (sredstva) used in Article 2 when referring to launchers, interceptors, and radars. Karpov agreed

with Graybeal's interpretation that the Soviet text meant "any type of present or future components” of
ABM systems.

It was agreed that paragraph 1 of U.S. Article 6 would remain bracketed as a U.S. proposal.

The final result was to leave each side's version of the entire Article 2 in brackets.
Attachment
[Soviet Draft Article XI(1)]

[The] obligations provided for under Articles III, IV, VI, VII, and VIII [should apply to the "principal”
ABM system components as described.)978

978 4., at 40.
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Memorandum of Conversation — A-515
5:00-5:15 p.m., 15 September 1971, Capitol Theatre, Helsinki
U.S. Participant: Garthoff  Soviet Participant: Semenov

As I was leaving the theater, Semenov engaged me in conversation for a few minutes in which he empha-
sized the desirability of removing some of the non-substantive bracketed disagreements in the Joint Draft
Text being developed by the two delegations. I mentioned in particular Article 2, and urged that we find a
solution which did not prejudge the different substantive positions of the two sides over the article on future
kinds of ABM systems. Semenov agreed, and also thought that we should be able to find a neutral formula-
tion which would not prejudice the views of either side.

Memorandum of Conversation ~ A-518

12:30-12:50 p.m., 17 September 1971, Soviet Embassy, Helsinki
U.S. Participants: Smith, Krimer (interpreter)

Soviet Participants: Semenov, Fackov (interpreter)

Smith said that ... lately he had the feeling that the Soviet position on Article 2 reflected a desite that noth-
ing be done to prejudice the Soviet position on the issue treated in paragraph 1 of Article 6. It seemed to
him that we should be ingenious enough to draft Article 2 in such a way as not to prejudice the position of
either side in regard to paragraph 1 of Article 6. Smith wanted to emphasize to Semenov the great impor-
tance that the US Government attached to this issue. It was his belief that without such a provision, which
was similar to analogous provisions included in other treaties, an agreement between us might prove to be
simply an illusion. We might think that we had concluded an agreement on limiting ABM systems, only to
find that in fact we had only limited launchers, interceptors and radars. He hoped that he had been able to
convey to Semenov the great importance we attached to that issue.

Semenov said that in regard to Article 2 he would have no objection to a further search by our Executive
Secretaries for possible language that would not prejudice our respective positions on paragraph 1, Article
6. However, Article 2 spoke for itself. He did not really know in what sense Article 6 had a bearing on
Article 2, since the latter dealt with definitions and in his view this was quite enough for that particular
Article.... '

Frankly, it was his Delegation’s impression that inclusion of the word *indistinguishable” in Article 2
would make the entire agreement quite uncertain, What was indistinguishable from launchers, missiles, and
radars? This concept in his view was too ill-defined and arbitrary for inclusion in an agreement on ABM's
that we have been working on. Furthermore, when we spoke of reaching an agreement to limit ABMs in
our two countries, it was his impression that we intended such limitation to be at a minimum level and this
in his view was an essential consideration in seeking mutually acceptable positions.... He emphasized that
after concluding an ABM agreement we would be faced with the necessity of solving a number of other
questions that were no less difficult than this one. Therefore he believed we should give a green light to the
work that lies ahead of us ... He asked Smith to note that he had not spoken in these terms in the past, but
in the context of recent events and of our work here he was doing so now.
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U.S. Reporting Cable - USDEL SALT 1055, 17 September 1971

[U.S. Article 6(1) ... was made Article V(3) of the Joint Draft Text on September 17, and bracketed by the
Soviets.]

Memorandum of Conversation — A-532

3:00-5:00 p.m., 20 September 1971, Soviet Embassy, Helsinki
U.S. Participant: Garthoff

Soviet Participants: Timberbaev, Kishilov

Subject: Joint Draft Text of an ABM Agreement

[On September 20, the language of what the FitzGerald/Graybeal Study terms Alternative 1 was changed to
read] ABM systems or their components.

[Garthoff ... characterized the draft which the parties were using as] the compromise proposal on eliminating
brackets.

I noted that the package trade-off which I had outlined would, if accepted, remove a great deal of under-
brush from the draft agreement. There would remain seven points of difference:... ABM levels and deploy-
ment limitations; a provision to cover future *unconventional” ABM systems ...

[Tjhe Soviet participants agreed that this list of issues would remain.

U.S. Reporting Cable — USDEL SALT 1056, 24 September 1971

ARTICLE 11 - DEFINITIONS, STATUS (U.S ART 2). ENTIRE ARTICLES [sic] REMAINS
BRACKETED ALTHOUGH POSSIBLE SOLUTIONS WERE EXPLORED. U.S. HAD SOUGHT
"DEFINITION" APPROACH, SEPARATELY DEFINING ABM SYSTEMS AND THE KEY ABM
COMPONENTS (ABM INTERCEPTOR MISSILES, ABM LAUNCHERS, AND ABM RADARS).
SEPARATE DEFINITION OF ABM SYSTEM IS IMPORTANT IN SEVERAL ARTICLES (LE..
ARTICLES IV AND V(3) DISCUSSED BELOW). SOVIETS HAVE PROPOSED "OBLIGATION"

979 4., at 33.

980  14., at 36.
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APPROACH, PROBABLY TO EMPHASIZE THAT ONLY ABM SYSTEMS AND NOT AIR
DEFENSE SYSTEMS OR OTHER RADARS ARE BEING LIMITED, AND MORE RECENTLY AS
REFLECTION OF THEIR OBJECTION TO LIMITING FUTURE NON-INTERCEPTOR
MISSILE/RADAR SYSTEMS AS PROPOSED IN ARTICLE V(3) (OLD U.S. ARTICLE 6, PARA.1).
SOVIET APPROACH DEFINES ABM SYSTEMS IN TERMS ONLY OF THE THREE NAMED
COMPONENTS. '

[The cable stated generally that the text of Article V of the Soviet Draft (U.S. Article 6)] INCLUDING
COMPONENTS FOR FUTURE ABM SYSTEMS WHICH ARE NOT FIXED AND LAND-BASED ...
[WAS] AGREED AD REFERENDUM. TEXT OF ARTICLE V(3) ON DEPLOYMENT BAN ON
FUTURE DEVICES, IN BRACKETS, IS U.S. PROPOSAL WHICIH U.S.S.R. HAS FIRMLY
OPPOSED.%81

Negotiations in Helsinki (the fifth round) were adjourned on 24 September 1971
and resumed in Vienna (the sixth round) on 15 November 1971.

US/USSR MINI-PLENARY MEETING No. 8 — A-594
11:00 a.m., 30 November 1971, Soviet Embassy, Vienna
U.S. Participants:  Smith, Parsons, Nitze, Allison, Garthoff, Shaw,
Parr (interpreter), Krimer (interpreter)
Soviet Participants: Semenov, Shchukin, Trusov, Grinevsky, Kishilov,
Pavlov (interpreter), Novikov (interpreter)

Academician Shchukin said that thanks to the joint work on preparing a draft text of a Treaty (Agreement)
on the Limitation of ABMs, the sides had been able to agree on a number of provisions. The results of this
work had been confirmed in Moscow during the interval between Helsinki and Vienna. In this connection,
it was of fundamental importance to have reached agreement on the text of a provision in which each party
undertook not to develop, test, or deploy sea-based, air-based, space-based, or mobile land-based ABM
systems or their components. This provision in particular confirmed the importance both sides attached to
preparing a draft which excluded the possibility of the deployment of ABM defenses of the territory of a
country.

Apart from this, the Soviet side cannot recognize as well-founded the proposal of the US involving an obli-
gation not to deploy ABM systems using devices other than ABM interceptor missiles, ABM launchers, or
ABM radars to perform the functions of these components. The subject of a Treaty (Agreement) could
only be specific and concrete limitation of ABM systems. It would seem that prohibiting something
unknown, as proposed by the U.S. side, would create uncertainty as to the subject of the Treaty (Agree-
ment) on limiting ABMs. Such had never been done in a serious agreement. If systems based on different
technical principles should subsequently appear, they could be discussed additionally, as provided by the
draft Treaty.

981 4., at 29.
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A-592, 30 November 1971

[Kishilov suggested to Garthoff ... that new language proposed by the Soviets prohibiting deployments of ABM
systems to provide a territorial defense should be a partial substitute for a future-system provision.] 2

SALT V 01106
SUBJECT: HIGHLIGHTS OF POST MINI PLENARY CONVERSATIONS - NOV 30

5. KISHILOV TOLD GARTHOFF ... THAT SOVIET PROPOSED ADDITION TO JDT ARTICLE 1
WAS PARTIAL SUBSTITUTE FOR ARTICLE YV, PARAGRAPH "C" ON FUTURE SYSTEMS
WHICH SOVIETS STILL REJECT.

[THE U.S. REJECTED THIS PROPOSITION, [LE. TO ACCEPT LANGUAGE PROHIBITING
DEPLOYMENTS CONSTITUTING TERRITORIAL DEFENSE AS A PARTIAL SUBSTITUTE FOR
EXPRESS PROHIBITION OF THE DEPLOYMENT OF EXOTIC ABMS] BUT BOTH KISHILOV AND
CHULITSKY SAID THE SOVIETS WOULD NOT ACCEPT A TREATY PROVISION [EXPRESSLY] ON
THE ISSUE [OF PROHIBITING THE DEPLOYMENT OF EXOTIC ABMS]P83

Memorandum of Conversation — A-613

1:30-1:45 p.m., 4 December 1971, Soviet Embassy, Vienna
U.S. Participant: Aaron Soviet Participant: Chulitsky
Subject: Special Working Group — ABM

Mr. Chulitsky also made a strong pitch for dropping Article 5, para 3, on future systems. He argucd that it
was unnecessary since "no one knew what future systems might be" and that an effort to include "everything"
in the agreement would delay progress. He insisted that future systems could be dealt with in the Standing
Consultative Commission in the periodic review conference, or in follow-on negotiations. He also argucd
that the prohibition on air-based, space-based, land-based, etc. ABM systems is adequate to cover the prob-
lem of future systems. The only insight Mr. Chulitsky offered into the reasons for the Soviet position was
that “it is difficult to argue with the technical people” that unknown systems should be proscribed.

Mr. Chulitsky asked if the U.S. Delegation was prepared to drop Article V, para 3. I said no, we con-
sidered it very important. I reviewed the reasons for including it and indicated that the Soviets would be
hearing more from our delegation in support of our position.

982 4., at 49.

983  ppid., citing also USDEL SALT 1116 of 7 December 1971.




Appendix 9: U.S. ABM Treaty Negotiating Record — Excerpts 431

Memorandum of Conversation — A-619

1:20-3:30 p.m., 7 December 1971, Franziskaner Restaurant, Vienna
U.S. Participants: Parsons, Garthoff

Soviet Participants: Grinevsky, Kishilov

Subject: Effort to Resolve Differences on the ABM Joint Draft Text

On Article V, both sides reiterated the strong positions which they hold on the question of the para-
graph relating to future systems. After some discussion, Garthoff asked Kishilov whether Semenov and the
Soviet Delegation might be willing to seek a change in their instructions in order to accept the US proposal.
Kishilov and Grinevsky flatly asserted that they were certain there would be no change in the position of the
Soviet side. Garthoff stressed this was a point on which the U.S. side felt strongly, and there seemed no
alternative except to retain the provision in brackets for later resolution, perhaps at higher instance. Kishi-
lov urged that some way be found to express the difference over this point in Article ITI rather than in Art-
cle V. Garthoff said he thought it would probably be better kept in Article V, but the possibility of dealing
with the matter in Article III could be considered.

[[I‘:,':gg“ckets were removed from the U.S. introduction [to Article II(1)]): “For purposes of this Agreement

Memorandum of Conversation — A-626, 8 December 1971

[... [T]g§550viets agreed to delete the phrase "and including the following components” from their draft of Arti-
cle I1.)

Memorandum of Conversation — A-633

12:30-12:50 p.m., 9 December 1971, U.S. Embassy, Vienna
U.S. Participants: Parsons, Garthoff

Soviet Participants: Grinevsky, Kishilov

Subject: Resolving Differences on the ABM Joint Draft Text

Most of the discussion resolved [sic] around Article II. Grinevsky began by delivering a short speech to
the effect that the Soviet side did not regard the article as necessary, that it had been found troublesome,
and that it was something of a concession by his side even to be making this effort to resolve differences.
Moreover, it was related to the differences contained in Article V. His remarks implied that members of
his Delegation believed there should be a "tradeoff’ involving the US dropping Para 3 of Article V in
exchange for Soviet acceptance of a definitional Article II as proposed by the US side. Gartholf stated
again that the US side considered Article II to be important, that the definitional approach was non-
prejudicial to the Soviet as well as American positions on other articles such as Article V, and that the US

98¢ 4., at 41.

985 1pid.
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position on Article V involved a matter of important substance which could not be "traded”.... {Grinevsky

seemed to imply that it would be necessary for his Delegation to go through a ritual of trying to get conces-
sions from our side on Article V before he would be authorized to reach an agreement accepting the basic

US position on Article IL.)

US/USSR MINI-PLENARY MEETING No. 7 — A-642
11:00 a.m., 10 December 1971, Soviet Embassy, Vienna
U.S. Participants: Smith, Parsons, Nitze, Brown, Allison, Garthoff, FitzGerald,
Krimer (interpreter)
Soviet Participants: Semenov, Shchukin, Trusov, Grinevsky, Kishilov, Sineisky,
Pavlov (interpreter)

STATEMENT BY DR. BROWN
December 10, 1971

1

1 would like now, Mr. Minister, to address the inclusion in an ABM Agreement of constraints on the
‘deployment of possible future types of ABM systems.

II

The U.S. has proposed a specific provision to deal with the deployment of possible future types of
ABM systems. The following language has been proposed by the U.S. as paragraph 3 of Article V:

"Each Party undertakes not to deploy ABM systems using devices other than ABM intercep-
tor missiles, ABM launchers, or ABM radars to perform the functions of these compo-
nents."

The two sides seek an agreement which would prohibit the deployment of both wide area and thick
regional ABM defenses - and also the foundation for such defenses — whether or not these defense syslems
employ devices other than interceptor missiles, launchers and radars to perform the function of those ABM
components.

The objective of the U.S. proposed language is to avoid a situation which otherwise could underminc
the effectiveness of the ABM agreement. The U.S. Delegation believes that such an undertaking is neces-
sary, especially in an agreement of unlimited duration.

m

The Soviet side has objected to limits on possible future ABM systems on the basis that such systems
are defined only in general terms. This view runs contrary to the precedent established in the Outer Space
Treaty and the Seabeds Treaty - to which the U.S. and the U.S.S.R. are parties. In these treaties, our two
governments have accepted obligations banning the deployment of "other weapons of mass destruction” — a
general term which clearly includes possible future systems. The rationale supporting the undertaking of
these obligations applies fully to a corresponding undertaking in the case of possible future ABM systems.
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Would we not risk undermining the viability and durability of the agreement if we did not foreclose
now the deployment of ABM systems using technofogies which future research may prove feasible?

Though one cannot — and would not wish to — halt scientific progress, we must recognize the effects —
which the U.S. side thinks would be beneficial — that prohibiting the deployment of such types of systems
would have in inhibiting a race to develop such systems. We believe it would be to the advantage of both
sides to avoid deployment of such systems — deployment that could circumvent the ABM limitations both
sides have proposed....

‘The U.S. Delegation believes that our common objectives would be better served by prohibiting now
the deployment of possible future types of ABM systems.

Memorandum of Conversation — A-639

1:00-1:40 p.m., 10 December 1971, Soviet Embassy, Vienna
U.S. Participants: Nitze, Brown

Soviet Participant: Shchukin

Shchukin said he disagreed with Brown's statement on future systems. He thought general definitions
where one couldn’t even mention the specific system to which they applied were unhelpful. Brown referred
to the general definition in the Outer Space Treaty. Shchukin responded, but in that case, one could specify
systems which were within the meaning of "other weapons of mass destruction.” These included chemical
and bacteriological weapons. Brown said that, in fact, the use of such weapons from outer space was far
from clear; similarly, one could specify systems which would be included within the general definition
*future ABM systems.” These would include lasers and particle accelerators.

Shchukin said he wished to get at the problem in another way; both sides agree that there should not
be territorial defenses. The Soviet side has proposed specific language covering this in Article T; thus, the
agreecment would ban the deployment of future systems in a manner providing a territorial defense. If, how-
ever, new technology should make possible components carrying out the same tasks as existing components,
but perhaps in a more efficient and less costly manner, why should those be prohibited? We are not prohib-
iting ABM components.

Nitze said that the number and location of ABM components would be limited under Article IIT and
other articles of the agreement. Specifically, in the case of an NCA defense, launchers and ABMs would be
limited to 100. If a {uture system were 1o be deployed which performed the same function as existing
launchers and ABMs, but without interceptor missiles, for example, the limit of 100 could be rendered
meaningless. Shchukin suggested that were such future systems to reach a stage where they could be
deployed, the question would be referred to the Standing Commission, through which the necessary regula-
tions could be worked out.

Nitze said he wished to see whether he correctly understood what it was that Shchukin had said. Was
he saying that the sides would agree in principle that the provisions of the agreement should not be under-
mined by the deployment of components capable of performing functions similar to ABM components;
that, if such components reached a stage of development such that their deployment could be contemplat-
ed, the issue of the appropriate manner of their regulation would be referred to the Standing Commission;
and that no such deployment would take place until such regulations had been agreed by Governments
through the Standing Commission. Shchukin said that if it were necessary, they could agree to that, though
it was not clear that he was holding out a commitment in the treaty to that effect.

i m
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Memorandum of Conversation — A-644

3:30 p.m., 13 December 1971, Soviet Embassy, Vienna

U.S. Participants: Parsons, Shaw, Wade, Aaron, Leard, Parr (interpreter)

Soviet Participants:  Grinevsky, Anyutin, Surikov, Baranovsky, Obukhov,
Artemiev {interpreter), Yushin (interpreter)

Turning to Article IT, Mr. Grinevsky said the purpose of this article should be clear. It was a listing of
the ABM components limited under other provisions of the agreement. On December 6 the Soviet side
received the US revised draft text of Article IL....

Mr. Grinevsky then read a Soviet proposed version of Article II as follows:

Article IT

1. For the purposes of this Treaty:

(a) an ABM system is a system specially constructed and deployed to counter strategic ballistic mis-
siles or their elements in flight trajectory and including the following components - ABM inter-
ceptor missiles, ABM launchers, and ABM radars;

(b) ABM interceptor missiles are interceptor missiles specially constructed and deployed for an ABM
role;

(c) ABM launchers are launchers specially constructed and deployed for launching ABM interceptor
missiles;

(d) ABM radars are radars specially constructed and deployed for an ABM role.

2. The systems and components listed in paragraph 1 of this Article shall include those which are:

(a) operational;

(b) under construction;

(c) undergoing testing;

(d) undergoing overhaul, repair, or Conversion;
(e) mothballed.

Mr. Grinevsky said that the key merit of the Soviet proposal was that it formulated in a clear and unambigu-
ous manner the subject matter of the Treaty by listing the ABM systems and components to be limited.

In particular, a feature which distinguished it from the U.S. draft was that paragraph 1(a) ol the Sovict
draft presented a comprehensive description of ABM components — i.e., ABM interceptor missiles, ABM
launchers, and ABM radars — to avoid misunderstanding in the future.

In this connection, Mr. Grinevsky noted that paragraph 3 of Article V should be excluded since it is
quite unacceptable to the Soviet side.
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[Parsons replied that he was pleased the Soviets had adopted the method of listing definitions, but noted that]
the definitions given ABM systems were more restrictive than U.S. definitions, which take into account
para raph 3, Article V, which we consider as important and which the Soviet side said was unaccepta-

ble.

Memorandum of Conversation —~ A-647

1:20-2:10 p.m., 14 December 1971, U.S. Embassy, Vienna
U.S. Participants: Nitze, Brown

Soviet Participant: Shchukin

nii.

Nitze noted, in connection with Shchukin's comments on the subject of the importance of dotting "i's,
{hat in his comments this morning on future systems he had emphasized the inappropriateness of this sub-
ject for treaty language; was his emphasis on the word "treaty” meant to indicate the possibility of a minute
or protoco! dealing with that subject? Shchukin said this had not been his intent. He said that even though
he felt we could swamp ourselves by getting into excessive detail on some subjects, in the case of future sys-
{ems, he felt we needed to discuss the subject with more precision. In particular, he thought we should dis-
cuss optical systems; they represent current technology which can be applied to meeting certain ABM tasks.
Nitze said that our suggested language for Article V, paragraph (c), would apply to optical systems only if
they substitute for ABM radars, not if they were used as adjuncts to radars. Shchukin said that he assumed
I was referring to the fact that meteorological conditions would prevent optical systems from being com-
pletely substitutable for radars. Brown said this was correct. He suggested that new technology such as las-
ers would first be developed to handle easier tasks such as anti-aircraft taks [sic] before being developed to
handle the more difficult tasks involved in ABM defense, and wondered whether, under the Soviet aversion
to limiting air defense, they meant that they would not be willing to limit such systems even if they were usa-
ble for ABM.

Shchukin went on to say that speaking entirely on his own and without consultation with his Delega-
tion, that it should be possible to provide that if components based on new technology were developed
which could substitute for the components limited under Article III, the matter should be referred to the
Standing Commission and agreements thereon reached by Governments so that there would be no circum-
vention of Article IIL. This, together with such provisions as the prohibitions on rapid reload, should take
care of the problem.

986 )4, at 42.
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US/USSR "TROIKA" MEETING No. 1 — A-662

11:00 a.m., 14 December 1971, 1J).S. Embassy, Helsinki

U.S. Participants: Smith, Nitze, Brown, Allison, Garthoff, Krimer
Soviet Participants: Semenov, Shehukin, Trusov, Kishilov, Pavlov

... [Shchukin stated that ajlthough Dr. Brown said that the question of future ABM systems, which do
not include launchers, radars, and interceptors, has already been discussed, I will allow myself to say a few
words on this subject.

I would like to ask what this is all about in concreie terms. In what does the US side see a danger in
the absence of a provision on this account of the treaty? If these systems cannot be defined now, except
that they are something not known today, and, at the same time, the draft treaty includes a number of clear
limitations and constraints not to deploy territorial ABM systems, not to give the capability for rapid
reload, etc., is it not sufficient to have such limitations? To be sure, including in the treaty a provision cov-

ering something that is not known cannot be justified by any considerations, and therefore this proposition
cannot be the subject of a treaty.

Memorandum of Conversation — A-663
12:30-12:50 p.m., 17 December 1971, U.S. Embassy, Vienna
U.S. Participant: Garthoff Soviet Participant: Kishilov

The ABM JDT

Kishilov emphasized the difficulty that his Delegation continued to have with Article 1L. I re-
emphasized its importance from our standpoint, and the fact that our proposals should provide a basc for a
mutually acceptable agreement. We did not have time to discuss the specific issues. Kishilov did, however,
for the second time suggest that movement on resolving the problem caused by our proposed addition to
Article V might help to resolve the impasse over Article II.

On future ABM systems, I suggested to Kishilov the possibility of a new approach to meeting the issuc.
Perhaps it would be possible to have a clear and explicit understanding, for example in an agreed minute,
that neither side would deploy a future ABM system or components without prior consultation and mutual
agreement in the Standing Consultative Commission. Kishilov seemed quite interested in this possibility. Te
asked, for clarification, if I had indeed said that such an agreement could be in a separate understanding
and if [sic] not in the treaty. I made clear that I was not making an official proposal, but he had correctly
described the suggestion I was advancing. I stressed that I was speaking about consultation and mutual
agreement. Kishilov suggested perhaps the language could indicate that the matter would be taken up in the
Standing Commission for its "determination”. Kishilov then suggested that perhaps the same technique
could be used to handle OLPARs. I said that it seemed to me this was an idca that could be considered.
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Memorandum of Conversation — A-667
7:30-11:00 p.m., 17 December 1971, Park Hotel, Baden
U.S. Participant: Garthoff Soviet Participant: Grinevsky

Future ABM Systems and OLPARs

Grinevsky referred to the conversation I had had that morning with Kishilov, concerning a possible alterna-
tive approach for handling future ABM systems and future OLPARs. He thought that the idea of handling
both these matters through the Standing Consultative Commis[s]ion, rather than through explicit treaty pro-
visions, offered a possible resolution to our differences. He initially referred to the idea of "declarations” in
the negotiating record, but I noted that the suggestion had been for an explicitly agreed understanding; for
example, in the form of an agreed minute. Grinevsky said that he understood, and that the precise form of
the understanding was not so important. I emphasized that the suggestion was for consultation and agree-
ment prior to any deployment of future ABM systems or components, or of OLPARs. Grinevsky acknowl-
edged his understanding on that score.

US/USSR MINI-PLENARY MEETING No. 10 — A-681
11:00 a.m., 20 December 1971, Soviet Embassy, Vienna
U.S. Participants: Smith, Parsons, Nitze, Brown, Allison,
Garthoff, FitzGerald, Krimer (interpreter)
Soviet Participants: Semenov, Shchukin, Trusov, Grinevsky,
Kishilov, Anyutin — Artemiev and Novikov (interpreters)

Minister Semenov said, in regard to other ABM systems, suppose that the draft treaty on limiting ABM sys-
tems had a provision on limiting systems other than those now known which use interceptors and Jaunchers.
What would result from such a provision? Undoubtedly, such a provision would create the grounds for end-
less arguments, uncertainties, and suspicions ... He asked if the sides could in working out a draft ABM
Treaty advocate such a situation. He also asked if the goal of the two Delegations isn't just the opposite,
that is, to reach agreement on limiting known ABM systems referred to in Article III of the draft ABM
Treaty. Certainly such limitations on known ABM systems constitute a factor for relaxing international ten-
sion and curbing the race in strategic arms and limiting them. Such a responsible international document as
a treaty on limiting ABMs must be precise as to the subject of the agreement to the maximum extent possi-
ble. This would ensure the viability of a treaty which has an important bearing on the national security of
the sides.

Minister Semenov said that the Soviet Delegation has repeatedly asked what the U.S. side has in mind spe-
cifically under other ABM systems. This question has never been answered. He asked how then could an
ABM treaty include a provision about whose content the sides do not have the vaguest notion? ... Could
the sides include in an ABM Treaty the unknown without risk of making the treaty indefinite and amorp-
hous? On December 10 the Soviet side had already noted the importance of avoiding the temptation to go
beyond the scope of our negotiations. We should ask ourselves the question: By including other systems in
an ABM Treaty, would we not be placing ourselves in the position that the people refer to in the saying "Go
I know not where, bring I know not what?" The sides cannot and must not engage in discussion of questions
not known to anyone. The task faced by the two sides is to erect reliable barriers against deployment of
known ABM components in excess of the levels defined by the ABM Treaty. At the same time, the sides
undertake obligations not to create a territorial ABM system and to limit ABM deployments around capitals
by the limitations contained in the draft treaty.
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Minister Semenov then asked what would be done if something appears in the future that the sides should
1alk about. He believed that the draft ABM Treaty envisaged provisions on this score. Roth sides recognize
that the Treaty on limiting ABMs would be of unlimited duration. This does not preciude the possibility of
supplementary and regular review when the need arises. Articles XIII and X1V, which are preliminarily
agreed to, provide for such review. If it should appear necessary to supplement the ABM Treaty by a provi-
sion prohibiting or limiting other ABM components in addition to those now known, this can be done in
accordance with the procedures provided for in the provision on review.

Memorandum of Conversation — A-672

12:30-1:00 p.m., 20 December 1971, Soviet Embassy, Vienna
U.S. Participants: Smith, Krimer (interpreter)

Soviet Participants: Semenov, Artemiev (interpreter)
Subject: Smith-Semenov Post Mini-Plenary Conversation

On the future systems problem, Smith said it seemed to us that the problem was not so far off and not
so amorphous as Semenov had suggested this morning. In his statement this morning Semenov had said that
he had not been precise enough; however, if he would read Dr. Brown's statement ol today careflully, he
would find that one example given had referred to lasers. Smith was sure that Soviet scientists could also
think of some other possible future systers.... In the matter of future ABM systems, which had not yet
been developed, it was in the interests of both countries to outlaw them before they were born.

A-624, 20 December 1971

[Brown explained in a formal statement that the U.S. position sought to prevent the limits of Article Il from
being undermined through, for example, a wide-area defense, a thick regional defense, or the use of substitute
components. Of particular importance is Brown's argument that, although substitute devices could conceivably
perform the tasks of regulated components more effectively,] their use, not specifically prohibited by Article
111, might be in numbers and locations beyond those prescribed by Article II1, and thus circumvent that
Article. [Also, he noted,] a single future device substituting for an interceptor and launcher miglht in effect
make many intercepts [and thus achieve a result contrary to that sought by the numerical limits of Article 111
At the time, the Soviet draft of Article III prohibited the deployment of "the ABM systems or their components
listed in Article II of the Treaty” outside of certain geographic locations.]

987 4., at 51.
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Memorandum of Conversation — A-677

1:40-3:50 p.m., 20 December 1971, Franziskaner Restaurant, Vienna
U.S. Pariicipants: Parsons, Garthoff

Soviel Participants: Grinevsky, Kishilov

Article IT of the ABM JDT

Following the mini-plenary meeting earlier that day, Garthoff had given Grinevsky a revised draft Arti-
cle II ... Grinevsky noted that there were problems remaining....

Grinevsky stated that the second problem was the absence of a connective between the sub-paragraph
defining ABM systems, and the three sub-paragraphs following which defined components. His Delegation
strongly believed that there should be some connective such as "namely” or "consisting of”. Garthoff stated
that the American side did not consider that a connective of this kind was either necessary or desirable. If,
however, there were to be one, it should be precise. Therefore, he suggested, we might consider use of the
phrase “currently consisting of” as a connective. This was clearly 2 new thought to Grinevsky and Kishilov
and they appeared uncertain of the reaction of their side. Garthoff noted that the Soviet side, as well as the
American, recognized that their [sic] could be future systems, and while the question of constraints on
future systems would be settled elsewhere than in Article IT, the correct way of indicating a valid connec-
tion between components and systems in Article IT would be to include the word “currently”. Grinevsky
agreed to take up this possibility with his Delegation.

Article V of the ABM JDT

Grinevsky raised the question of dealing with future ABM systems through statements on the record
concerning consultation prior to deployment in the Standing Commission. Garthoff noted that the sugges-
tion which he had advanced in this respect was for an agreed minute; formal plenary statements might be
used, but in any case there must be a clear agreed mutual understanding that, prior to any deployment of
future systems and components, there would be consultation and agreement in the Standing Consultative
Commission. Grinevsky acknowledged this, and said that perhaps an agreed minute could be used. He did
remark that there might be some question about the precise action to be taken through the Standing Com-
mission. Garthoff again noted that his suggestion was for consultation and agreement prior to any such
deployment. Grinevsky said that it was necessary to think further about this matter, but that the approach
suggested was of interest.

Memorandum of Conversation — A-678
12:30-2:30 and 5:00-7:00 p.m., 21 December 1971,
U.S. and Sovict Embassies, Vienna

U.S. Participants: Parsons, Garthoff

Soviet Participants: Grinevsky, Kishilov

L[ T]he Soviets presented a revised version of Article I in which they accepted Garthoff's language ["currently
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consisting 0f"]].988
Article V of the ABM JIDT

Grinevsky asked if the American side had proposed language for the suggested separatc agreed under-
standing on future ABM systems. Garthoff said he could provide an illustrative draft statement, couched in
the form of a statement by the US Delegation and incorporating the draft of an Agreed Minute. He was
providing this langnage at Soviet request for consideration by both Delegations as a possible solution to the
impasse over the American proposal for a third paragraph in Article V. (See attachment)

In the later session, Grinevsky and Kishilov said that the Soviet side would continue to study this possi-
ble approach for dealing with future ABM systems. In conjunction with discussion (described below) of a
possible Agreed Minute in connection with Article IX, Grinevsky asked if the US side was prepared to do
the same for Article V and Article VI. Garthoff noted that an agreed text of such a supplementary under-
standing had been reached with respect to Article IX, and if the Soviet side was prepared to accept the lan-
guage proposed earlier that day, we were prepared to delete Article V(3) on an ad referendum basis. Gri-
nevsky, however, said that the Soviet side needed to study this matter further, and it was left there.

Attachment

The Soviet Delegation has said on several occasions that it is opposed to the proposal by the United Stales
to include a provision in the ABM agreement prohibiting ABM systems in the future which would use
devices other than ABM interceptor missiles, ABM launchers, or ABM radars to perform the functions of
those components. In order to contribute to negotiating progress, while maintaining our basic position on
this matter, the U.S. side is wiiling to drop Article V(3) if there is a clear agreed understanding as part of
the negotiating record. An Agreed Minute

could read as follows: '

The Parties agree that the deployment limitations undertaken in Article I and Article
III are not to be circumvented by deployment of components other than ABM interceptor
missiles, ABM launchers, or ABM radars, for countering ballistic missiles in flight trajecto-
ry. They agree that if such components are developed and the question of deployment
arises, neither side will initiate such deployment without prior consultation and agreement in
the Standing Consultative Commission.

21 December 1971

[Semenov ... rejected the regulation of future systems, but this time his remarks stressed] that inclusion of a
progégion on so-called "other ABM systems” in the text of a treaty limiting ABM sysicms is not acceptable

988 Id., at 44.

989 I4., at 53.
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US/USSR "TROIKA" MEETING No. 2 — A-706
11:00 a.m., 11 January 1972, Soviet Embassy, Vienna
U.S. Participants: Smith, Farley, Nitze, Allison,
Garthoff, Krimer (interpreter)
Soviet Participants: Semenov, Shchukin, Trusov, Kishilov,
Bratchikov (interpreter)

Shechukin said that the Soviet Delegation had repeatedly stated its position concerning the paragraph 3
of Article V proposed by the U.S. side. This dealt with so-called "other systems”. The Soviet side continues
to believe that only quite specific ABM system components of which each side had a clear idea could be
included in an ABM Treaty. Any attempt to include unknown matters in such a treaty were bound to lead
to misunderstandings, arguments and suspicion .... The Soviet side has already said that in the event some
concrete questions arose in this regard, they could be the subject of discussion in accordance with Article
XIII of the joint draft text of the ABM treaty. For this reason the Soviet Delegation continues to consider
this point "not suitable” for inclusion in the draft ABM treaty we were negotiating.

Semenov said that ... on the question of other systems discussed by Shchukin, the Soviet side would
not object to turning it over for discussion in special working group and other exchanges.

Ambassador Smith said ... [ijf he had understood General Trusov correctly, he had said that restraints
on other large phased-array radars were superfluous because under the general obligations of the treaty one
could not deploy such radars for ABM use....

Nitze said he had understood from Shchukin’s remarks that he believed that if ABM components other
than radars, interceptors and launchers were developed, they could appropriately be the subject of consulta-
tions under Article XIIT. However, if such components were developed and could, in fact, be developed in
a manner to circumvent the specific limitations of Article III of the treaty, would it not be appropriate that
they also be subject to agreement between our Governments?

[Shchukin reiterated that Article V(3) was "not suitable” for inclusion in the Treary.]990

990 14., at 56, citing USDEL SALT 1165.
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Memorandum of Conversation — A-710

1:20-3:30 p.m., 11 January 1972, Drei Husaren Restaurant, Vienna
U.S. Participants: Parsons, Garthoff

Soviet Participants: Grinevsky, Kishilov

Future ABM Systems

A substantial portion of the discussion was devoted to the issue of future ABM systems. Kishilov, whom
Garthoff bad advised earlier that day that the US side might wish to make some changes in the formulation
provided in {Jzcember, pressed on what these changes would be. He asked if Garthoff had a new text. The
latter replied in the negative. Kishilov then produced a text from his pocket, which on quick inspection
turned out to be a Soviet translation of the language which Garthoff had provided in mid-December.... Gri-
nevsky then suggested a "simplified” approach .... The gist of Grinevsky's suggestion was that if the occasion
should arise to consider such other systems, they could be considered in the Standing Consultative Commis-
sion .... Garthoff asked what would happen if such consultation did not lead to an agreed conclusion.
Would a party, wishing to deploy such a system, be able to do so or not? Grinevsky said that was a question
which did not need to be asked, that the whole question was at present hypothetical. Garthoff said that
such systems might at present be hypothetical, but the treaty as a whole either would or would not allow a
party to deploy some presently unidentified ABM system or component at a future time if the matter were
not resolved through consultation. Grinevsky said that it could do so, and that the other side always had the
recourse of "Article XV" (withdrawal). Garthoff and Parsons noted that withdrawal would be a rather severce
action, and while always available as a last resort, should not be relied upon as a solution to a problem
which could be resolved in other ways. Garthoff suggested that instead of relying on Article XV, reliance
should be placed on Article XIV {amendment)....

Grinevsky said that the treaty referred to ABM systems, which were defined in Article IL. It could not
deal with unknown other systems. Garthoff challenged this interpretation on (wo grounds: first, the treaty
dealt not only with ABM systems comprising components identified in Article I, but all ABM systems;
second, the issue did not concern "other” systems, but rather future ABM systems. He asked Grinevsky
whether in the light of Articles I, II, and III, Grinevsky considered that a party would have the right -
assuming consultations were held and did not lead to agreement — to deploy all around the country, say, 4
thousand stations for firing anti-ballistic missile laser interceptor beams. Grinevsky said no, it would not
have such a right. But, he continuer it should be able to place "telescopes”. Garthoff asked if he meant
sensors which could serve the role played by ABM radars, and Grinevsky replied that was part of the prob-
lem. Also, "other” systems might or might not be for ABM purposes, but the US wanted to have a veto
over them. Garthoff remarked that he had noted that morning constant Soviet reference to "other” systcms
rather than "future’ systems. But the two issues should not be confused. If there were a question as 1o
whether some system was in fact an ABM system or component or not, that would clearly be a subject for
consultation, and if there were a serious divergence perhaps there would be a need for recourse 1o with-
drawal, as Grinevsky had suggested. However, what Garthoff was referring to — and what the US was par-
ticularly concerned about — was precisely ABM systems and components of some new Kind in the future.
Garthoff repeated his reference to laser ABM interceptors as an example. In a side conversation, Grincvsky
indicated to Parsons his own understanding of our concern, but implied that other (presumably military)
members of his Delegation were unyielding, and in any case it was not an actual problem at this time.

In a briefer separate conversation, Kishilov conceded that Articles I, IL, and 1II together would ban
future ABM systems or components. (Comment: The confusion and discrepancy between the Soviet partici-
pants over interpretation of the effect of Article I, II, and III of the draft ABM Treaty with respect o
future ABM systems, and over possible solutions, seem (o indicate absence of a clear and thought-through
position on this part of the Soviet Delegation at the present time.)
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Garthoff emphasized, and Parsons concurred, that it was essential to establish a common understand-
ing between the two Delegations with respect to the effect of Articles I, II, and III on future ABM systems,
and to reach agreement on a position concerning this subject....

US/USSR MINI-PLENARY MEETING No. 14 — A-717
11:00 a.m., 14 January 1972, U.S. Embassy, Vienna
U.S. Participants: Smith, Farley, Parsons, Nitze, Allison, Garthoff
FitzGerald — DeSimone and Krimer (interpreters)
Soviet Participants: Semenov, Shchukin, Trusov, Grinevsky, Kishilov, Surikov
Baranovsky — Bratchikov and Klyukin (interpreters)

Academician Shchukin said he had a very brief comment to make. At the January 11 meeting, Mr.
Nitze had asked the question whether so-called "other ABM means” would be a subject not oniy for appro-
priate consultation but also for agreement. Both sides agree that they should assume obligations not to
deploy ABM systems except as provided in Article IIT of the draft ABM Treaty. In order to insure imple-
mentation of this provision of the Treaty, the sides could, in the event of the emergence of ABM systems
constructed on the basis of other physical principles, further discuss the question of their limitation in
accordance with Articles XIII and XIV of the draft ABM Treaty.

Memorandum of Conversation — A-713

12:15-1:15 p.m., 14 January 1972, U.S. Embassy, Vienna
U.S. Participants: Farley, Nitze

Soviet Participant: Shchukin

1 {Nitze] said it might be helpful if he [Shchukin] could discuss further his last statement at today’s ses-
sion; 1 had said I thought it was clear but wanted to be sure. I said that as I understood it, he was saying
that under Article ITI and in the light of Article [, ABM systems could not be deployed except as provided
by Article [II. Shchukin interjected "and also in the light of Article IL." I went on to say "and therefore, if
new systems reached a stage where they could be deployed, they would be the subject of appropriate action
under Articles XIIT and XIV." Shchukin said that was right; he pointed out, however, that this did not pro-
hibit the deployment of a telescope, for instance, in support of a radar. He was not sure that deploying a
telescope would provide any benefit because of weather problems, but there were some who had an oppo-
site view. Deployment of such a telescope would clearly not substitute for a radar. He went on to say that
lasers could perhaps have some additive function in detecting or tracking, but in his opinion, could not sub-
stitute for a radar. He said he was not a laser expert, but had gone through the basic computations and had
come to the conclusion that the power required to project a radar beam capable of melting an RV at appro-
priate distances was so immense as to be beyond any foreseeable practical technology.
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Memorandum of Conversation — A-714

12:15-1:30 p.m., 14 January 1972, U.S. Embassy, Vienna
U.S. Participants: Allison, FitzGerald, DeSimone
Soviet Participants: Trusov, Surikov, Baran:svsky

Future Systems

I asked Trusov if he could repeat, so that I could be sure of understanding, Academician Shchukin's mini-
plenary statement concerning future ABM systems. Trusov affirmed the Soviet position that it is premature
to discuss limiting systems which are now nonexistent, and that if and when such systems appear their limi-

tation would be subject to discussion under the provisions of Articles XIII and XIV of the Draft ABM
Treaty.

Memorandum of Conversation — A-T16

12:15-1:30 p.m., 14 January 1972, U.S. Embassy, Vienna
U.S. Participants: Parsons, Garthoff

Soviet Participants: Grinevsky, Kishilov

On the question of future ABM systems, Kishilov asked Garthoff if he had revised the American pro-
posed language for an agreed understanding. When Garthoff said he did not, Grinevsky produced a Soviet

draft, based closely upon (but not identical with) the statement made in the meeting that morning by Acad-
emician Shchukin. The statement read:

With a view to ensuring the implementation of the provisions contained in Articles I
and III of the Treaty on the limitation of ABM systems, the Parties agree that in the event
of the emergence of ABM systems based on other principles questions of their limitation
may be discussed further in accordance with Articles XIII and XIV of the ABM Treaty.

Garthoff and Parsons said they thought this suggestion was helpful....

A-731, 20 January 1972

Joint Draft Text of 20 Yanuary 1972:
[Article II:}

1. For the purposes of this Treaty an ABM system is a system to counter strategic ballistic missiles or their
elements in flight trajectory, curreatly consisting of: ...
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Memorandum of Conversation — A-743

1:00-3:45 p.m., 26 January 1972, Stadtkrug Restaurant, Vienna
U.S. Participants: Parsons, Garthoff

Soviet Participants: Grinevsky, Kishilov

Future ABM Systems

Grinevsky then asked about the subject of "other” or future ABM systems.... Garthoff then asked if the
Soviet participants had a response to the most recent American suggestions, made on January 21 in
response to the Soviet proposal of that date. Kishilov then produced a draft staternent, accepting all but one
of the earlier American suggestions.... Garthoff then said that he also had a new text to present, one which
was in most respects identical to the one which Kishilov and Grinevsky had just provided, but that it did
include a few changes from the earlier American proposals.... Third was the addition for clarification of a
clause reading "to perform the functions of ABM interceptor missiles, ABM launchers or ABM radars,” as
a penuitimate clause.... Grinevsky ... could not ... agree to ... {this] newly proposed addition, and asked
why it had been advanced. Garthoff explained that it was intended to make more precise the intention of
the sentence, which he believed both sides shared, that we were talking about future system components
which might take the place of ABM interceptor missiles, ABM launchers or ABM radars. He recalled Gri-
nevsky's earlier reference to telescopes supplementing but not supplanting radars, and noted that we
believed this additional language would help make more clear that additional elements of such kinds were
not the subject of the sentence. Grinevsky said that he now understood, but could state definitely that his
Delegation would not wish to make such an addition to the sentence. The American side evidently had not
considered such an addition necessary when it provided the earlier formulation, and the Soviet side did not
consider it necessary. He noted that the sentence already makes clear that reference is to future ABM sys-
tem components other than the three indicated in the sentence and in Article II of the treaty. Article II
made clear that these are the three components currently comprising ABM systems, and the language under
discussion made clear that it was referring to precisely such system components other than the three current
ones which were listed. He strongly urged that the American side not pursue this proposed addition. He
also commented that his side had now accepted the earlier American formulation completely, and in fact
had accepted the American position on the subject entirely, save only that it would be a jointly agreed inter-
pretation rather than a paragraph in the treaty. Garthoff and Parsons agreed to report that fact to the
American Delegation, and to seek agreement on the basis proposed. (The text of the agreed formulation is
attached as Attachment 1.)

Attachment 1
Agreed Interpretive Statement on Future ABM Systems

In order to insure fulfillment of the obligation not to deploy ABM system components except as pro-
vided in Article ITI of the Treaty, it is agreed that in the event ABM system components other than ABM
interceptor missiles, ABM launchers, or ABM radars are created in the future, specific limitations on such
system components would be subject to discussion in accordance with Article XIIT and agreement in accor-
dance with Article XIV of the Treaty.
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Memorandum of Conversation — A-763

4:30-5:15 p.m., 31 January 1972, 1J.S. Embassy, Vienna
U.S. Participant: Garthoff

Soviet Participants: Grinevsky, Kishilov

Future ABM Systems

I asked if the Soviet side had anything new to suggest on this problem.... I suggested that perhaps we need-
ed a fresh approach, first survey the problem and see if we agreed on the substance of the matter — which 1
believed we did — and then find appropriate language to express this agreed position. (see attachment 2 for
talking points I used.) Grinevsky saw that I was speaking from prepared notes, and seemed interested. 1
thereupon gave him a copy noting that this was not a formal transmittal from my Delegation, but if it would
help him to see precisely what 1 was saying, I would be happy to give him a copy of the notes. After reading
the talking points, Grinevsky said that he believed there was complete agreement. I thereupon gave him a

text of a new proposed formulation, based on the chain of thought expressed in the talking points (see
attachment 3)....

Grinevsky and Kishilov agreed to report the new language to their Delegation, and to present argu-
ments for it and the gist of the talking points.

Attachment 2 — Statement on 'Future ABM Systems’
("The Talking Points")

It is understood that both sides agree that:

1. ABM systems and their components, as defined in Article II, should not be deployed except as provided
for in Article 1II.

2. The deployment of ABM system components other than ABM interceptor missiles, launchers, or radars
to perform the functions of those components is banned.

3. Devices other than ABM interceptor missiles, ABM launchers, or ABM radars could be used as
adjuncts to an ABM system provided that the devices could not perform the functions of and substitute for
ABM interceptor missiles, ABM launchers, or ABM radars. For example, a telescope could be deployed as
an adjunct to an ABM system, whereas a laser for performing the function of an interceptor missile by ren-
dering ineffective a strategic ballistic missile in flight trajectory could not be deployed.

4. Article III should be drafted so as not to permit the deployment of devices other than ABM interceptor
missiles, ABM launchers, or ABM radars to substitute for and perform their functions.

5. If such devices are created in the future, their deployment could be provided for by limitations subject
to discussion in accordance with Article XIII and agreement in accordance with Article XIV.
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Attachment 3

[The U.S. proposal provided] that in the event other devices capable of substituting for ABM interceptor
missiles, ABM launchers, or ABM radars are created in the future, their deployment would be subject to
discussion in accordance with Article XIII and agreement in accordance with Article XIV of the Treaty.

Memorandum of Conversation — A-766

11:05-11:50 a.m., 1 February 1972, Soviet Embassy, Vienna

U.S. Participants: Allison, DeStinone

Soviet Participants: Trusov, Pleshakov (part-time), Chesnakov
Subject: SALT: ABM Levels, Radar Limitations, Future Systems

I brought up the matter of future ABM sgstems as another possible problem in this category lof
remaining issues that could easily be. resolved], 92 noting the recent discussions concerning an agreed inter-
pretive statement on the subject. I said I thought we could agree on this matter if each side understood
what the other had in mind, and asked Trusov if he agreed with me. He said that we had understood one
another earlier but now seemed to disagree because of a word problem, and went on to speak at some
length about the changing terminology in the future systems paragraph. He dwelt primarily on the subjects
of "systems”, "components”, and "devices.” 1 observed that both sides have had a clear understanding for
some time that within the context of our negotiations when we speak of an ABM system we are referring to
a system made up of three components - ABM launchers, ABM interceptor missiles, and ABM radars. We
also appear (o agree that substituting a different component for one of these three in the future would result
in what we refer to as a "future” or “other” ABM system. It seems, I said, that with that understanding our
Delegations should be able to agree on a set of words for the interpretive statement. Trusov agreed with my
observation and said that the same words -- "other systems and their components” -- should be used consis-
tently, since that was a clear expression of what was meant, as well as the wording in which the question
had originally been raised.

Memorandum of Conversation
11:05 a.m.-12:50 p.m., 1 February 1972, Soviet Embassy, Vienna
U.S. Participant: Nitze Soviet Participant: Shchukin

Shehukin said that what he particuiarly wanted to talk to me about was the question of future systems.
He felt that could and should be resoived prior to the time we leave Vienna. He said that concern had ari-
sen in their Delegation because of the fact that we refuse to include language referring to "systems” and
insisted upon restricting the language to cover only "components.” Fe said that this appeared to raise the
"telescope issue” which we had discussed with Harold Brown. I said I thought that concern was covered by
our proposed phrase "substitute for.” He asked why we opposed reference to “systems.”

991 Id., at 6].

992 1d., at 35.
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T said that I did not believe that there was any substantive difference between the positions of the two
sides. It seemed to me to be most likely that if something new were to become possible in the future, that
this would be of such a nature as to substitute for either launchers or interceptors or radars, but not for all
three. Shchukin said he thought there were only two categories involved; one was interceptor/launchers, the
other radars. He could not conceive of a system which would substitute for a launcher and not substitute
for an interceptor as well. He said that if 2 new system were developed which could substitute either for

radars or for interceptor/launchers, this would be a new system and, as such, subject to Articles XIIT and
X1V,

I said my concern sprang from different grounds. As I understood it, the word "system” in Russian
usage conveyed the thought of the entire panoply of elements deployed to counter ballistic missiles or their
components in flight trajectory. It seemed to me that the language which they had proposed would not nec-
essarily cover a situation where the "system” in this sense comprised radars, interceptor/launchers and new
elements which might substitute for certain of the interceptor/launchers or radars.

Shehukin said he understood the point. He asked whether the following sentence did not correctly
express what we meant: "If the system contains elements which could substitute for either ABM radars or
ABM interceptor/launchers, the system would be a new system subject to Articles XILI and XIV."” I said
that to my mind, this would correctly record our understanding; but it would be nccessary for me to discuss
it with my Delegation. He said that he would wish to do the same.

Memorandum of Conversation — A-T69

11:15-11:45 a.m., 1 February 1972, Soviet Embassy, Vienna
U.S. Participants: Parsons, Garthoff

Soviet Participants: Grinevsky, Kishilov

Future ABM Systems

Grinevsky said that the Soviet Delegation had found interesting and helpful the 5 points given by Garthoff.
However, they did not see a need to move so drastically from the previous text, which had been agreed
except for a few words, and did not feel that the latest US draft proposal was as good.

All four participants then addressed the several texts in an effort to find a compromise. Garthoff sug-
gested a possible solution, and Grinevsky and Kishilov agreed to propose it to their Delegation. Grinevsky
and Garthoff each had a considerably marked up paper indicating the change, but Garthoff agreed to pro-
vide a clean typed text to the Soviet Embassy that afternoon....

(Note: a few hours later, Grinevsky called to say that he believed his Delegation could accept the pro-
posal if the words myased on other physical principles and” were included before the phrase "including com-
ponents”. Garthoff replied that he saw no objection of substance, but considered that this change would
make the sentence even more ungainlty. Grinevsky nonetheless argued that inclusion of those words would
be necessary to gain the agreement of his Delegation, and Garthoff agreed to propose this formulation to
his Delegation. Kishilov calied later, and Garthoff informed him that the American Delegation could accept
the revised formulation .... Kishilov said that not all members of their Delegation were there, and he could

not give a definite answer that day, but he and Grinevsky were 00% sure that the new formulation would be
acceptable.)




Appendix 9:  U.S. ABM Treaty Negotiating Record — Excerpts 449

2 February 1972

[The gpam'es finally reached agreement on February 2 on a formulation for what became Agreed State-
ment D.]%93

A-776, 3 February 1972

[When the parties confirmed their acceptance of Agreed Statement D on February 3, 1972, they did so by
noting their agreement] concerning Article V of the Joint Draft Text of an ABM Treaty.‘-:"94

A-782a, 3 February 1972

[Ambassador Smith said:] The sides have agreed ad referendum to Delegations on an interpretation of
how the provisions of the ABM Treaty would apply to ABM systems and their components based on possi-
ble future technologies.

Negotiations in Vienna (the sixth round) were adjourned on 4 February 1972.

A-838, 11 April 1972

Attachment 2
[Lead-in language of new U.S. proposed Article III:]

Each Party undertakes not to deploy ABM systems or their components except that each
Party may deploy ABM interceptor missiles, ABM launchers, and ABM radars within

993 14., at 62.
994 mid.

995 I4., at 63.

o
Y=l
o

Id., at 69.
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Attachment 4

|When the Soviets tabled a new Draft ABM Treaty on April 11, 1972, they entitled what became Agreed State-
ment D ...:] "DRAFT JOINT STATEMENT OF THE DELEGATIONS REGARDING ARTICLE V OF
THE ABM TREATY.?Y7 '

A-872, 26 April 1972

[On April 26, 1972, Grinevsky asked the purpose of the changed format [i.e. the new U.S. Article IIY
tabled on 11 April], noting that it was longer than the Soviet version, and that it could simply refer to Article
II instead of listing all three components. Garthoff explained that the draft had two elements:] an undertaking
not to deploy ABM systems or components except as specified, and then specification of the components
listed in Article II. [He said if brevity was important the shortest formulation would omit the reference 1o
Article Il and simply read:] "Each Party undertakes not to deploy ABM systems or ABM components except
as follows: ...." [After discussion, Grinevsky] suddenly exclaimed that he now understood the difference
between the two formulations, and what the American approach entailed.

A-873, 28 April 1972

[The Soviets agreed to the U.S. approach [to Article III] in principle on April 28. At that time ... Grinev-
sky thought the Soviets could agree ro the shorter formulation discussed on April 26,] the one which omitted
reference to Article I1. [Parsons asked if he understood correctly that the Soviets} could probably agree to a
formulation undertaking not to deploy ABM systems or their components except as the Article wouid pro-
vide. Grinevsky said that they could, as this would ban “other systems.”

12 May 1972

[The text of Article IlI was ... agreed to ... [on] May 12,1 972.]1000

997 1., at 63.
998 4., at 70.
999 1., at 71,

1000 Nyun Report -- Part 4, supra, note 4438, at 105.




APPENDIX 10

THE MEANING OF "ABM SYSTEMS AND COMPONENTS": AN ANALYSIS OF THE U.S.
ABM TREATY NEGOTIATING RECORD AND THE OPINIONS OF U.S. SALT I NEGOTIATORS

A10.1  Analysis of the Declassified Portion of the U.S. ABM Treaty Negotiating Record

A10.1.1 Introduction

The following is an analysis of the written U.S. records of the ABM Treaty negotiations in terms of their
tendency to support or refute the permissive and restrictive interpretations of the ABM Treaty term "ABM
systems and components.” Footnote references to documents are by document number only. For example,
U.S. SALT Document A-503 is referred to simply as A-503. Some documents do not have known identifi-
cation numbers. These are cited instead by the name of the meeting, .g. Tenth Mini-Plenary. Reporting
cables to Washington from the U.S. Delegation are cited as follows: U.S. DEL 1056. Relevant excerpts of
all cited or quoted SALT Documents are repraduced in chronological (but not necessarily numerical) order
in Appendix 9.

A10.1.2 Withdrawal of Early U.S. Proposal Expressly Prohibiting
Mobile Development and Testing of "Other Devices to
Perform the Functions of" Traditional ABM Components

Judge Sofaer finds great significance in the fact that (a) at one point in the negotiations the U.s. pro%osed
language that would have explicitly banned the development and testing of exotic ABM c:on'nponeuts1 01
and (b) this express language was rejected by the Soviets on several occasions in August and September of
1971 and eventually deleted from Article V(l).1002 However, just because an express provision was

1001 That provision, part of a U.S. Draft Agreement of 17 August 1971, read as follows:
Article 6:

1. Each Party undertakes not to deploy ABM systems using devices other than ABM interceptor mis-
siles, ABM launchers, or ABM radars to perform the functions of these components.

2. Each Party undertakes not to develop or produce for or test or deploy in sea-based, air-based,
space-based, or mobile land-based modes,

— ABM interceptor missiles,

- ABM launchers,

-- ABM radars, or

- other devices to perform the functions of these components.

(1987 Legal Advisor's Report, Part 1, supra, note 204, at 19, citing A-408; emphasis added)
1002 Id., at 4-5; See also "The ABM Treaty and the SDI", supra, note 208, at 1980:
Former negotiators who now advocate the restrictive view have stressed that their

instructions called for a ban on all future mobile devices - which is uncontested — but
have not denied that they failed to obtain the clear language that they sought.
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dropped early in the negotiations does not mean that agreement to the same effect was not reached and giv-
en effect implicitly in different words. The written record indicates that this is what happened.

The Legal Advisor, however, ignores this possibility. He seems to imply that the Soviets must have
assumed that the U.S., by dropping her insistence on express reference to "other devices,” was agreeing that

Article V(1) would not cover exotic ABMs. In support of this view, he asserts that Ambassador Smith had
carlier said that

the Treaty must "explicitly” apply to substitute devices and had expressly recognized the dan-

ger of ending up with a Treaty that regulated only conventional [i.e. traditional ABM] com-
ponents.loo

This is not convincing. First, Ambassador Smith had said that the Treaty "should” reflect explicitly
that it applied to exotic ABMs, not that ;t "must” do 50.1004 Second, just because express coverage was the
U.S. Delegation’s stated goal, this does not mean that it was precluded from secking and accepting language
that covered exotics implicitly. The fact that Ambassador Smith had "expressly recognized the danger of
ending up with a Treaty that regulated only conventional components” makes it more, not less, likely that he
would seek implicit coverage before agreeing to no coverage. Third, there are indications that the Soviets
opposed the "other devices” language because of its possible inclusion of non-ABM weapons such as SAMs.

The Legal Advisor aiso notes that the language proposed by the Soviets for Article V(1) on 15 Sep-
tember 1971 "failed ... to establish that the Soviets intended to include within the coverage of Arsticle V(1)
OPP devices that could substitute for conventional [traditional] c:()mponents.”loOD This draft applied the
mobile prohibition to "ABM systems and their components thereof.”1006 This being the casc, the formula-

tion was neutral as to the coverage of exotics. That depended upon what "ABM systems and components”
was understood to include.

Al10.1.3 Soviet "Principled Opposition” to Regulation of the Unknown

A10.1.3.1 Introduction

The U.S. tabled a version of her Article 6 (Article V in the final Treaty text) on 17 August 1971. Tt intro-
duced the idea of limiting exotic ABM systems. Between 31 August 1971 and 14 January 1972, the Sovicts
argued several times that it was improper to limit exotic ABM systems in an international treaty becausce

they were too imperfectly understood to define with sufficient precision. This would lead, they argued, to

uncertainty and disagreement about what constituted an ABM systen, inviting compliance controversies in
the future.

1003 7987 Legal Advisor's Report, Part 1, supra, note 204, at 75-6; emphasis added.
1004 A408.
1005 7987 Legal Advisor's Report, Part 1, supra, note 204, at 5.

1006 A 743,
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Al10.1.3.2 Review of Soviet Statements Professing Principled Opposition
The first such remark came from Trusov on 31 August 1971. He

<aid that he did not consider it reasonable or necessary to include a provision covering what
he called undefined ideas, maintaining that the provision in both the U.S. and Soviet drafts
for review and amendment would be sufficient. He said that development, testing and
deployment of such future systems would be observed by our national means of verification
and the review process could take care of the necessary prohibition or limitation. He went
on to say that a provision of the kind which the U.S. side has proposed would add an unde-
sirable element of vagueness to our ABM agreement.

On 3 September 1571, Trusov stated, in reference to exotic ABMs, that

[i}f such systems exist, then they should be named and the subject would be made more
clear and could become the subject of further discussion. The U.S. side’s objective in
including a paragraph in Article 6 to provide obligations not to deploy ABM systems,
including future systems, which use components other than ABM launchers, interceptors
and radars, i[s] not clear. What is, in fact, involved is conjectural systems, i.c., some possi-
ble future systems not now known to anybody. So far, the sides have been discussing limita-
tions on concrete existing systems or systems whose reality is adequately known for the
future and can be clearly defined in an agreement. Now the U.S. side proposes to include in
a draft treaty limitations on the deployment of such systems or components not known to
anybody. The Soviet side does not believe that it is correct fo include such limitations. Such
a provision in a treaty could have reference to something that is amorphous and not subject
10 a clear determination of what is to be limited. Both sides are equally interested in the
viability of an agreement to limit ABM systems. However, Para 1 of Article 6 acts in the
opposite direction ... and gives rise to unnecessary misunderstandings.

As regards Ambassador Smith’s comments on the Seabeds Treaty and the Space
Treaty, this is a somewhat irrelevant analogy. The obligations assumed in those treaties
referred to actually existing systems. It was clear what systems were involved. Para 1 of
Article 6 speaks about possible future systems which are completely conjectural. Therefore,
inclusion of Para 1 of Article 6 is not necessary.

On 8 September 1971,

Col. Fedenko repeated the arguments Mr. Karpov had made in favor of excluding paragraph
1 of U.S. Article 6.... [[]f ABM means different from those presently known ~ for example,
some new power source, or source of light, or some new searchlight (prozhektor), ... should
be detected by national means, the problem could be examined in the Standing Commission
H{i 5:6mcluded that ... "other means” should be identified if they are known at the present
time.

1007 A.442.
1008 Tenth Mini-Plenary.

1009 A.a81.
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At another meeting that day,

[Karpov remarked] that the burden of proof lies with the side making the proposal, [and

asked Graybeal to} clarify why the language of Article 6 had been chosen and what it was
intended to do.10

Later in this same meeting, Karpov

addressed the formulas used to identify systems limited under paragraph 1 of the U.S. Arti-
cle 6.... He believed that the subject matter of this provision was oultlined in such an unclear
manner, in terms of legal science, that it could not be accepted. He said that if the U.S.
side believes that such systems exist in reality, then it should identify and name them so that
the possibilities to limit them could become clear.... [T)he agreement cannot be amorphous
with regard to the subject matter of the means to be limited. He believed it was wrong (o
limit means not known to anyone. Up to now, he noted, the subject of our discussions was
limitations on concrete and specific ABM systems, on ABM systems which might exist and
could be verified by national means. He believed that we should adhere to this subject in

the future too. He said that he could not agree to an approach designed to prevent deploy-
ment in the future of certain systems when the systems to be limited are undefined. He rec-
ognized that in the future, questions may arise about ABM systems which are not covered in
this Agreement or Treaty. He noted that appropriate procedures for handling these ques-
tions are envisaged in both the USSR and U.S. draft texts....

After a reply from Graybeal, Karpov said that if there were

1o clear-cut definition as to what would be limited by paragraph 1 of U.S. Article 6, then in
the future there would remain a vast field for disagreement and doubt.... Since the purpose
of the Treaty is to limit ABM systems, the question of future systems would be a matter for
the Standing Commission. Without a precise definition in the Treaty ... as to what would be
covered by the obligations of the sides, he did not believe it possible to include the present
form of paragraph 1 of the U.S. Article 6 in the ... Treaty ...

Graybeal then asked whether “it is the intent of the Soviet side to limit ABM systems or just to limit
present ABM systems.” Karpov replied that he

believed that our intent is to limit ABM systems and that we have a mutual understanding
between ourselves on that score. The difference is in our approach - how to do it in the
most effective way and, at the same time, to guarantee the two sides that the agreement
would be complied with. He could not imagine how an agreement could bring the two sides
closer together if it dealt with systems which could not be clearly defined. He said that the
subject of an agreement is determined by at least three elements: the presence of physical or
legal entities entering into the agreement, the subject matter of agreement, and the guaran-
tees of compliance with the obligations. He could admit the existence of an agreement with-
out guarantees, but not without the first two elements. The U.S. draft, he said, contains no
legal definition of what it deals with. He did not agree with the definitions in the U.S. Arti-
cle 2. On the other hand, he said, Article 2 of the Soviet draft gives a clear-cut definition of
ABM systems; namely, "The means specially constructed and deployed to counter strategic
missiles and their components in flight trajectory.” This definition would enable one fully to
verify by national means compliance with an agreement. It is essential that an agreement

1010 A_s40.
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include a precise definition of the means to be covered by the obligations. He wished to
nole also that paragraph 1 of Article 6 in its present form could not promote the U.S. intent
of precluding possible misunderstandings in the future. This paragraph did not make it pos-
sible for national means of verification to determine clearly if systems are ABM systems or
not, and, since paragraph 1 would be an integral part of the ... Treaty, compliance with the
entire Treaty would be questioned. He asked if it would not be better for us to refer the
questions of future systems to the Standing Commission. He thought that this would be the
most rational approach to limiting those ABM systems which cannot be defined in technical
or legal terms.

[Later, Karpov] expressed the belicf that both sides recognize that the Treaty cannot cover
all possible cases in limiting ABM systems, and that we could not envisage everything that
will appear in the future... Unfortunately, he said, the term "ABM defense” cannot deter-
mine whether specific means belong to such a system.

On 13 December 1971, this theme was resumed by Fedenk:. He

reiterated the standard Soviet arguments against including any general provisions on future
undefined ABM systems. The Standing Commission could handle such problems if they
ever arose. The alternative, he felt, was for the U.S. to specify and define in Article II what
systems, components or mechanisms it had in mind. If the U.S. could define what it was
talking about, then national means could probably verify such activities because presumably
it would be mandatory to test such conceptual devices. The Soviet side would then be in a
position to determine whether such systems should be in an ABM Treaty.lml

On 30 November 1971, Acadamician Shchukin staied that

the Soviet side cannot recognize as well-founded the proposal of the US involving an obliga-
tion not to deploy ABM systems using devices other than ABM interceptor missiles, ABM
launchers, or ABM radars to perform the functions of these components. The subject of a
Treaty (Agreement) could only be specific and concrete limitation of ABM systems. It
would seem that prohibiting something unknown, as proposed by the U.S. side, would cre-
ate uncertainty as to the subject of the Treaty (Agreement) on limiting ABMSs. Such had
never been done in a serious agreement. If systems based on different technical principles
should subsequently appear, they could be discussed additionally, as provided by the draft
Treaty.

On 4 December 1971, Chulitsky

made a strong pitch for dropping Article 5, para 3, on future systems. He argued that it was
unnecessary since 'no one knew what future systems might be” and that an effort to include
"everything” in the agreement would delay progress. He insisted that future systems could be
dealt with in the Standing Consultative Commission in the periodic review conference, or in
follow-on negotiations.... The only insight Mr. Chulitsky offered into the reasons for the

1011 A 498.

1012 A 594,
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Soviet position was that “it is difficult to argue with the technical people” that unknown sys-
tems should be proscribe:d.101

On 10 December 1971, Shchukin said that he

thought generat definitions where one couldn't even mention the specific system to which
they applied were unhelpful. Brown referred to the general definition in the Quter Space
Treaty. Shchukin responded, but in that case, one could specify systems which were within

the meaning of "other weapons of mass destruction.” These included chemical and bacteriol-
ogical weapons.

On 14 December 1971, Shchukin said that he

would like to ask what this is all about in concrete terms. In what does the US side see a
danger in the absence of a provision on this account of the treaty? If these systems cannot
be defined now, except that they are something not known today, and, at the same time, the
draft treaty includes a number of clear limitations and constraints not to deploy territorial
ABM systems, not to give the capability for rapid reload, etc., is it not sufficient to have
such limitations? To be sure, including in the treaty a provision covering something that is
not known cannot be justified by any considerations, and therefore this proposition cannot
be the subject of a treaty.lo -

On 20 December 1971, Semenov asked the U.S. delegates to

-suppose that the draft treaty on limiting ABM systems had a provision on limiting systems
other than those now known which use interceptors and launchers. What would resuit from
such a provision? Undoubtedly, such a provision would create the grounds for endless argu-
ments, uncertainties, and suspicions ... He asked if the sides could in working out a dralt
ABM Treaty advocate such a situation. He also asked if the goal of the two Delegations
isn't just the opposite, that is, to reach agreement on limiting known ABM systems referred
to in Article TIT of the draft ABM Treaty.... Such a responsible international document as a
treaty on limiting ABMs must be precise as to the subject of the agreement to the maximum
extent possible. This would ensure the viability of a treaty which has an important bearing
on the national security of the sides.

[T]he Soviet Delegation has repeatedly asked what the U.S. side has in mind specifical-
ly under other ABM systetns. This question has never been answered. He asked how then
could an ABM treaty include a provision about whose content the sides do not have the
vaguest notion? ... Could the sides include in an ABM Treaty the unknown without risk of
making the treaty indefinite and amorphous? On December 10 the Soviet side had already
noted the importance of avoiding the temptation to go beyond the scope of our negotiations,
We should 2sk ourselves the question: By including other systems in an ABM Treaty, would
we not be placing ourselves in the position that the people refer to in the saying "Go I know
not where, bring I know not what?" The sides cannot and must not engage in discussion of

1013 A 613,
1014 A.639.

1015 A662.
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called 'other ABM systems’ in the text of a treaty limiting ABM systems is not acceptable,

questions not known to anyone. The task faced by the two sides is to erect reliable barriers
apainst deployment of known ABM components in excess of the levels defined by the ABM
Freaty.

On 21 December 1971, the record shows that Semenov. stated that "inclusion of a provision on so-

ing the reasons he gave, if any.

On 11 January 1971, Shchukin said that

the Soviet Delegation had repeatedly stated its position concerning the paragraph 3 of Arti-
cle V proposed by the U.S. side. This dealt with so-called "other systems”. The Soviet side
continues to believe that only quite specific ABM system components of which each side
had a clear idea could be included in an ABM Treaty. Any attempt to include unknown
matters in such a treaty were bound to lead to misunderstandings, arguments and suspicion
... The Soviet side has already said that in the event some concrete questions arose in this
regard, they could be the subject of discussion in accordance with Article XIII of the joint
draft text of the ABM treaty. For this reason the Soviet Delegation continues to consider
this point "not suitable” for inclusion in the draft ABM ireaty we were negotiating. 01

The final principled opposition to the regulation of exotic ABMs came on 14 January 1971:
Trusov affirmed the Soviet position that it is premature to discuss limiting systems which are

now nonexistent, and that if and when such systems appear their limitation would be subject
to discussion under the provisions of Articles XIIT and XIV of the Draft ABM Treaty.1019

A10.1.3.3 Reasons Why Statements Professing Principled Opposition

To Regulation of the Unknown Do Not Lend Strong
Support to the Permissive Interpretation

" without report-

The argument that the Soviets’ professed principled opposition to the regulation of exotic ABMs supports
the permissive interpretation is as follows:

1.

o]

The Soviets opposed the regulation of exotic ABMs on the ground that these were too poorly

understood to be defined with enough precision for an international treaty.

The principle involved applied, as a matter of logic, to any and all regulation of exotic ABMs, '
including the proposed prohibition of their development, testing and deployment in mobile basing

modes in Article V(1).

1016 A 681,

1017 7987 Legal Advisor's Report, Part 1, supra, note 204, at 53.

1018 A .-706.

1019 A_714.
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3. After 20 September 1971, when JDT Article V(1) was agreed upon, the Soviets continued to
invoke the principle when opposing a possible ban on the deployment of all exotic ABMS.

4, Therefore, the Soviets must not have agreed to regulate exotic ABMs in Article V(1). Otherwise,
they would have agreed to limit exotic ABMs in Article V(1) yet continued to oppose their regula-
tion in Article V(?) on principled grounds that logically applied to Article V(1) as well.

A number of factors cast doubt on this conclusion, however. They suggest that

1. The Soviets never sincerely believed that it was impossible to inciude unknown devices in the defi-
nition of "ABM systems” with enough precision for inclusion in an international treaty.

2. The Soviet Delegation professed principled opposition in August 1971 as a stalling 1actic until the
Soviet Government formulated and issued detailed instructions on how to respond to the U.S.
proposal to regulate exotic ABMSs.

3. The detailed instructions issued sometime later told the Soviet Delegation to oppose the prohib-
ition of fixed, land-based exotic ABMs, as proposed in U.S. Article 6(1), but agree to prohibit

mobile exotics in Article V(1), after first trying to obtain, in exchange, concessions on other mat-
ters.

4. Once these detailed instructions were issued, the agreement regulate mobile exotic ABMs in Arti-
cle V(1) was achieved quickly and smoothly.

(_Ju

After agreement on Acrticle V(1), the Soviets continued to object on the same principled grounds
to the U.S. proposal to ban the deployment of all exotic ABMs. This was because the Soviet mili-

tary would not agree Lo foreclose the option of deploying fixed, land-based exotic ABMs for the
defense of Moscow.

The foregoing propositions are admittedly speculative. However, there is considerable circumstan-
tial evidence to back them up. First, the "principle” made no sense. There was no logical reason why a defi-
nition of "ABM systems” could not encompass devices not yet in existence. In fact, as the U.S. delegates

pointed out, this had already been done with the definition of "weapons of mass destruction” in the Quter
Space Trzaty.

Second, Soviet "principled” objections prior to 15 September 1971 were frequently directed not
towards U.S. draft Article 6 (later JDT Article V) as a whole, but towards Article 6(1).1 20 Article 6(1)
consisted solely of a prohibition on the deployment of exotic ABM components. The repeated Soviet focus
on Article 6(1), and on deployment constraints alone, 1021 when their professing principled opposition,

1020 gee, e.g., Shchukin on 24 August 1971 (A-424); Shchukin and Brown on 27 August 1971 (A-438); Tru-
sov on 31 August 1971 (A-442); Trusov and Smith on 3 September 1971 (Tenth Mini-Plenary); Feden-
ko on 8 September 1971 (A-481); Karpov and Graybeal on 8 September 1971 (A-540).

1021 Gee remarks of Trusov on 3 September 1971 (Tenth Mini-Plenary), where limitations on the deploy-
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strongly suggest that the Sovj,ets opposed deployment limitations on fixed, land-based exotics, and not con-
straints on mobiles ones.1022

In response to this contention, the Legal Advisor cites four excerpts from the record. He claims
that these show the parties to have understood that the Soviets opposed the regulation of exotic ABM
devices in both the mobile systems provision (U.S. draft Article 6(2)) and the provision banning all exotic
ABM deployment (U.S. Article 6(1)). The first is an excerpt from an internal U.S. status report filed by
Graybeal on 8 September 1971:

At this point in time, the Soviets will nor buy paragraph 1 of Article 6. For similar reasons,
they will insist on bracketing "other devices for performing the functions of these components”’
in paragraph 2. 1023

The second is a statement by Graybeal to the Soviets on 13 September 1971:

The US working paper on Article 6 reflects the current difference of opinion concerning the
inclusion of paragraph 1 and the related phrase "other devices” in paragraph 2.

The third and fourth are the U.S. and Soviet draits tabled on 13 September 1971. The U.S. draft bracketed
the words "or other devices for performing the functions of these components” in its Article 6(2). That pro-
vision's Soviet counterpart — Article V(1) — did not refer expressly to exotic ABMs, but applied to ABM
*systems and their components, specially constructed for such systems."loz-’ ‘

ment of exotics were singled out for criticism. See also Trusov on 31 August 1971 (A-442) in 2 discus-
sion with U.S. delegate McLean. McLean stated that U.S. Article 6(1) was directed towards filling
the need

to avoid channeling arms competition in a new direction with the search by either side
for ABM means not specifically constrained in the agreement. Trusov said that his
understanding of paragraph 1, Article 6 was that it referred to deployment and he
repeated his argument that the possibilities it foresees could be dealt with by national
technical means and the review process.

This suggests that the Soviets could countenance a prohibition on the development, testing and even
deployment of mobile exotic ABMs, but objected to banning the deployment of fixed, land-based
exotic ABMs. Trusov seems to have conceded the wisdom of preventing certain future arms develop-
ments, but noted that U.S. Article 6(1) could not have been directed towards that end because it
dealt not with development and testing but with deployment.

1022 Evidently, the FitzGerald/Graybeal Study came to the same conclusion, suggesting that the Soviets
opposed the regulation of exotic ABMs in Article 6(1) but not in 6(2). (1987 Legal Advisor's Report,
Part I, supra, note 204, at 27}

1023 14, at 25; first empbhasis in original, second added.

1024 14 . a1 26; emphasis added.

1025 1hid,
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These excerpts, however, do not prove that the Soviets opposed the regulation of mobile exotic
ABMs. They only indicate that the Soviets did not want to include the "other devices” language in Article
V(1). Since there is evidence that the Soviets opposed this particular language in part due to concerns that
it could be interpreted to constrain SAMs as well as ABM devices, opposition to this language does not
necessarily indicate opposition to banning mobile exotic ABMs.

As for the belief that the Soviet military, like the U.S. JCS, wanted to keep open the option of
deploying fixed, land-based ABM lasers, this is supported by a report of a 14 January 1971 meeling.m%

Sidney Graybeal believes that the Soviet government did not give its delegation instructions on how
to deal with exotics until late in the summer of 1971, and notes that once instructions arrived, the agree-
ment to ban mobile exotics proceeded fairly quickly. It has been inferred from this that the Soviet delega-
tion was caught off guard by U.S. demands to consider exotic ABMs, and that its opposition to regulating
the unknown was merely a ploy to stall for time until instructions arrived.

This theory is supported by the fact that even the permissive interpretation (which interprets Agreed
Statement D as prohibiting the deployment of exotic ABMs) acknowledges that the Soviets eventually

dropped their "principled opposition” to dealing with unknown ABM devices in agreeing to prohibit their
deployment.

Another indication that Soviet principled opposition was not sincere is that the initial Soviet
response to the U.S. proposal to regulate non-traditional ABM components was not to dismiss it out of
hand “in principle.” On several occasions following the tabling of the proposal, the Soviets asked for clarifi-
cation of what systems it referred to, suggested that it would be difficult to convince certain elements of the

Soviet bureaucracy of its desirability or necessity, and, in some cases, intimated personal support for con-
trols on exotic ABMs.

Tt has also been contended that in early September 1971 the Soviets feared that the language of U.S.
Article 6 - "other devices to perform the functions of ABM components’ — was so broad that the U.S.
might try to apply it to elements of the Soviet air defence network.10

1026 A.717. After U.S. delegates tried to persuade Grinevsky and Kishilov of the need to constrain exotic
ABMs, apparently focussing on their deployment,

[i]n a side conversation, Grinevsky indicated to Parsons his own understanding of our
[U.S.] concern, but implied that other (presumably military) members of his Delega-
tion were unyiclding, and in any case it was not an actual problem at this time.

1027 Nunn Report -- Part 4, supra, note 448, at 36-7.

1028 14 . at 28. E.g., Shchukin on 17 (A-398) and 24 August 1971 (A-424), Semenov on 27 August 1971
(A-438), Trusov on 3 September 1971 (Tenth Mini-Plenary), Karpov on 8 September 1971 (A-540)
and Fedenko on 8 (A-481) and 13 September 1971 (A-498).

1029 Nunn Report - Part 4, supra, note 448, at 35-6. This view is supported by Soviet opposition to a 26
January 1972 U.S. draft of the agreed interpretation on future systems that used the phrase “to per-
form the functions of ABM interceptor missiles, ABM launchers or ABM radars.” (See A-743) It is
also supported by Grinevsky's 11 January 1972 complaint that "other’ systems might or might not be
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Thus, one has to question whether the Soviets — regardless of what they said — ever really opposed
the regulation of nonexistent ABMs as a matter of principle. After all, they eventually agreed to prohibit
their deployment. The argument that it was improper to constrain unknowns — an argument that was uncon-
vincing to begin with — may have been advanced initially in order to mask the Soviet Delegation’s lack of
instructions on the matter. It was most likely persisted in for the sake of consistency and/or to hide the fact
that the Soviet military wished (as did the U.S. JCS) to retain the option of deploying fixed, land-based
exotic ABMs. It has also been suggested that the principled opposition was a ruse designed to draw out
information about U.S. BMD development programs.

Al10.1.4 Karpov's 15 September 1971 Confirmation that "the Soviet Text
Meant 'Any Type of Present or Future Components’ of ABM Systems”

Al10.1.4.1 Introduction
On 15 September 1971, the Soviets tabled new versions of their Articles IT and V.

The discussion started with [U.S.] Article 6([Soviet Article] V). Karpov argued that the new
formulation of Soviet paragraph 1 (U.S. paragraph 2) of Article 6(V) obviates the require-
ment for the phrase "other devices for performing the functions of these components”
appearing at the end of U.S. paragraph 2. The Soviets were proposing to eliminate specific
listing of ABM system components (launchers, interceptors and radars) and substitute the
word "components” (using the literal Russian word (komponenty) for this instead of the
word for "components” (sredstva) used in Article 2 when referring to launchers, intercep-
tors, and radars. Karpov agreed with Graybeal's interpretation that the Soviet text meant “any
type of present or future components” of ABM systems.m30

‘The U.S. delegates at this meeting, FitzGerald and Graybeal, give the following account:

Graybeal and Karpov ... proceeded to discuss alternative solutions for paragraph 2 of the
U.S. Article 6 and Soviet paragraph 1 of Article V .... With regard to the Soviet side’s pro-
posal, Karpov said that "he would give favourable consideration to dropping the phrase ‘spe-
cially constructed’ for such [i.e., ABM] systems.” Graybeal offered two versions of the U.S.
side’s proposal. Aliernative 1 would have kept the U.S. side's proposal intact and the hrase
"or other devices for cerforming the functions of these components ..." would be bracketed
as a U.S. proposal while the phrase "specially constructed for such systems” would be brack-
eted as a Soviet proposal. Alternative 2 would have deleted both sides’ proposals for the
conciuding phrase and substituted for them the phrase "ABM systems or any components
therefor.” This alternative was based upon Karpov's agreement with Graybeal's interpreta-
tion that the Soviet text meant "any type of present or future components’ of ABM systems.
The discussion of [U.S.] Article 6{[Soviet Article] V) ended without any agreement as o
which of Graybeal's two alternatives would be used in further discussions between the Dele-
gations.

for ABM purposes, but the US wanted to have a veto over them.” {A-710)

1030 A 503, emphasis added.

1031 FytzGerald/Graybeal Study, supra, note 973, at 26-7, quoted in 1987 Legal Advisor's Report, Part 1, sup-
ra, note 204, at 29.
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A U.S. reporting cable of 24 September 1971 stated that the text of JDT Article V

INCLUDING COMPONENTS FOR FUTURE ABM SYSTEMS WHICH ARE NOT
FIXED AND LAND-BASED ... [WAS] AGREED AD REFERENDUM. TEXT OF
ARTICLE V(3) ON DEPLOYMENT BAN ON FUTURE DEVICES, IN BRACKETS, IS
J.S. PROPOSAL WHICH U.S.S.R. HAS FIRMLY OPPOSED.1032

The text of JDT Article V(1) agreed upon between 15 and 24 September 1971 was essentially that of Gray-
beal's Alternative 2.

Proponents of the restrictive interpretation assert that Karpov's statement shows that the Soviets

regarded "ABM systems and comporents” in Article V(1) as including exotic ABM devices that could sub-
stitute for traditional ABM components.

Judge Sofaer disputes the subject matter of Karpov's statement. He claims that in confirming cover-
age of "any type of present or future components’ of ABM systems” in Article V(1), Karpov meant future
versions of the three traditional ABM components only.

Two understandings as to terminology, supposedly established by 15 September 1971 and maintained
throughout the negotiations, are cited in support of this assertion:

1. the term “components” referred to interceptor missiles, launchers and radars only, other kinds ol
ABM devices being called "devices” and

2. the term "ABM systems” referred to systems composed of ABM interceptor missiles, launchcrs
and radars only; systems that substituted other devices for one or more of these traditional ABM
components were referred to as "future” or "other” ABM s:,zstems.w?’4

Cited in support of these supposed terminological conventions1933 is an exchange between Allison
of the U.S. and Trusov of the U.S.S.R. on 1 February 1972:

1032 {J.8. DEL 1036.
1033 7987 Legal Advisor's Report, Part 1, supra, note 204, at 33.
1034 14 ' at 35-6. |

1035 14, ar 35.
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I [Allison] brought up the matter of future ABM systems as another possible problem in this
category [of remaining issues that could easily be resolved], noting the recent discussions
concerning an agreed interpretive statement on the subject. I said I thought we could agree
on this matter if each side understood what the other had in mind, and asked Trusov if he
agreed with me. He said that we had understood one another earlier but now seemed to dis-
agree because of a word problem, and went on to speak at some length about the changing
terminology in the future systems paragraph. He dwelt primarily on the subjects of "sys-
tems", "components”, and "devices.” I observed that both sides have had a clear understand-
ing for some time that within the context of our negotiations when we speak of an ABM sys-
tem we are referring to a system made up of three components -- ABM launchers, ABM
interceptor missiles, and ABM radars. We also appear to agree ikat substituting a different
component for one of these three in theé future would result in what we refer to as a "future” or
"other” ABM system. It seems, I said, that with that understanding our Delegations should
be able to agree on a set of words for the interpretive statement. Trusov agreed with my
observation and said that the same words — "other systems and their components” — should
be used consistently, since that was a clear expression of what was meant, as well as the
wording in which the question had originally been raised. 103

Contrary to the Legal Advisor’s claim, this exchange does not support the conclusion that use of the
word "component” was limited to ABM interceptor missiles, launchers and radars. Allison himself, in this
exchange, 1sed the word to describe both traditional and exotic ABMs, speaking of "substituting a different
component for one of these three ...." Moreover, there are several other references to "components,” and Lo
" ABM components” that include exotic ABM devices. These will be reviewed below, in Section A10.1.4.3.

Clearly, Allison did assert that "ABM systems” meant traditional systems only, while "future ABM
systems” or "other ABM systems” meant exotic systems. However, ‘he appears to have simply been wrong
about this. The negotiating record is replete with references to "ABM systems” in contexts that make it
clear that the term extended to systems comprised in part of exotic substitute devices. These will be
reviewed immediately below, in Section A10.1.4.2.

A10.1.4.2 References to "ABM Systems”

U.S. draft Article 2(1)(a) of 27 july 1971 and draft Article 6(1) of 17 August 1971 both referred to "ABM
system” in such a way as to clearly include exotic ABMs. In introducing the latter, Ambassador Smith not-
ed that the provision applied to "ABM systems, including possible future types of ABM systems, and not
only to ABM systems employing ABM interceptor missiles, ABM launchers and ABM radars.’1037

On 24 August 1971, Soviet delegate Shchukin stated his view that

the sides had achieved an understanding that limitations should cover such systems of ABM
defense as radars, launchers, and ABM interceptor missiles. In this both sides proceeded
from the premise that these systems could be distinguished from other systems, and so on.

In other words the treaty should have for its subject ABM systems which could be control-
led by national technical means. .

1036 A -766; efnphasis added.

1037 A -408.
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Shchukin also said:

On August 17, the US Delegation introduced new language for Article 6. It is proposed in
Paragraph 1 that the sides be obligated not to deploy ABM systems using devices other than
ABM missiles, ABM launchers, and ABM radars to perform the functions of these compo-
nents. This is an entirely new provision and the Soviet side is not clear on its meaning and
substance. What did the US have in mind in speaking of such ABM systems and such
devices? [Emphasis added]

On 27 August 1971, U.S. Delegate Brown provided the U.S.S.R. with a written document contain-
ing the following:

Qur objective in this Article is to establish a commitment that neither side will deploy ABM
systems -- including possible future types of ABM systems -- which might not use ABM inter-
cepior missiles, ABM launchers, or ABM radars... 103

On 3 September 1971, Ambassador Smith noted that

a fundamental question before the sides is whether we are trying to limit ABM systems or
just ABM interceptor missiles, launchers, and radars.... Speaking personally, Ambassador
Smith believed that, in the event that Para 1 of Article 6 should not be included in an agree-
ment, it would be a cruel illusion to the peoples of both nations to say that we had conclud-
ed an agreement on ABM systems. We should more properly say that there had been an
agreement to limit ABM interceptor missiles, launchers, and radars. This would be a far cry
from what the U.S. side means when it speaks about limiting ABM systems.1040

On 8 September 1971, Soviet delegate Karpov noted that

[u]p to now ... the subject of our discussions was limitations on concrete and specific ABM
systems, on ABM systems which might exist and could be verified by national means. He
believed that we should adhere to this subject in the future too. He said that he could not
agree to an approach designed to prevent deployment in the future of certain systems when
the systems to be limited are undefined. He recognized that in the future, qilestions may
arise about ABM systems which are not covered in this Agreement or Treaty. 041

Later during this meeting, Graybeal stated that he

believed that if we could make clear the intent of the Agreement, which in our view is to
limit ABM systems, then we could help the Standing Commission fulfill its role. If the
intent were only to limit present systems, and to leave to the Standing Commission the mat-
ter of limiting future systems, then we would be inviting misunderstandings. He asked if it is
the intent of the Soviet side to limit ABM systems or just to limit present ABM systems.
[Emphasis added]

1038 A-424.
1039 A-438, Annex 1; emphasis added.
1040 Tenth Mini-Plenary.

1041 A_540; emphasis added.
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Karpov responded that he

believed that our intent is to limit ABM systems and that we have a mutual understanding
between ourselves on that score. The difference is in our approach — how to do it in the

most effective way and, at the same time, to guarantee the two sides that the agreement
would be complied with.

At this same meeting, Karpov

asked if it wonld not be better for us to refer the questions of future systems to the Standing
Commission. He thought that this would be the most rational approach to limiting those
ABM systems which cannor be defined in technical or legal terms. [Emphasis added]

Graybeal said that he

thought that there was a difference in the views of the two sides regarding the adequacy of

the definitions in paragraph 1 of the U.S. Article 2. He thought that these definitions were

adequate to deal with all ABM systems, while paragraph 1 of the USSR Article XI [Article
017] dealt only with ABM launchers, ABM interceptors, and ABM radars.

Later, Karpov

expressed the belief that both sides recognize that the Treaty cannot cover all possible cases

in limiting ABM systems, and that we could not envisage everything that will appear in the
future, [Emphasis added]

On 17 September 1971, Ambassador Smith stated that without a provision such as U.S. draft Arti-
cle 6(1) to prohibit the deployment of exotic ABM components,

we might think that we had concluded an agreement on limiting ABM systems, only to find
that in fact we had only limited launchers, interceptors and radars.]

On 30 November 1971, Shchukin noted that

the Soviet side cannot recognize as well-founded the proposal of the US involving an obliga-
tion not to deploy ABM systems using devices other than ABM interceptor missiles, ABM
launchers, or ABM radars to perform the functions of these components.l

On 10 December 1971, Dr. Brown provided the Soviets with a written statement. It referred to exot-

ic ABM systems as "possible future t\ﬁpes of ABM systems” and "ABM systems using technologies which
future research may prove feasible."1044

1042 A.518.
1043 A-594; emphasis added.

1044 A _ga2.
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On 13 December 1971, Grinevsky said that

the key merit of the Soviet proposal was that it formulated in a clear and unambiguous man-
ner tl}te subject matter of the Treaty by listing the ABM systems and components to be limit-
ed.l

On 21 December 1971, the U.S. proposed language for what would become Agreed Statement D.
The written introduction to this proposed language noted the Soviet delegation’s opposition to

the proposal by the United States to include a provision in the ABM agreement prohibiting
ABM systems in the future which would use devices other than ABM interceptor missiles,
ABM launchers, or ABM radars to perform the funciions of those componenis.

The record of a meeting of 11 January 19721047 contains a number of references to exotic ABM
systems as "ABM systems.” For instance, Garthoff referred to exotic systems and components as "some
presently unidentified ABM system or component.” Later, Grinevsky did indeed speak of "ABM systems” in
such a way as to exclude exotic ABM systems, as the Legal Advisor claims was consistently done by both
sides:

Grinevsky said that the treaty referred to ABM systems, which were defmed in Article IT. It
could not deal with unknown other systems. [Emphasis added]

The U.S., however, did not accede to this use of terminology. Garthoff immediately challenged it on two
grounds:

first, the treaty dealt not only with ABM systems comprising components identified in Arti-
cle II, but all ABM systems; second, the issue did not concern “other” systems, but rather
future ABM systems.

Later in this meeting, Garthoff referred to "ABM systems and components of some new kind in the future”.

The Legal Advisor’s contention that "ABM system” was used exclusively in reference to traditional
ABM systems is not without support in the record. In addition to Grinevsky's statement of 11 January 1972,
there are four other Soviet references to "ABM systems” that exclude exotic ABM systems. Two of these,
however, are proposed definitions of the term appearing in Soviet drafts of Article II(1), and therefore do
not count as indicators of negotiating terminology.1048 Of the other two, one came on 31 August 1971,
when Karpov said that

[i]n general, paragraph 1 [of Article II] should contain a definition of the scope of systems
to be covered by tiie obligations of the treaty; i.e., ABM systems, ABM launchers, ABM
interceptors, and ABM radars .04

1045 A _644; emphasis added.
1046 A-676, Attachment; emphasis added.
1047 A-710.

1048 gee Soviet draft Article II(1) of 31 August 1971 and of 13 September 1972.
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The other came on 21 December 1971, when Semenov stated that "inclusion of a provision on so-called
‘other ABM systems' in the text of a treaty limiting ABM systems s not acceptable ....r1030

Overall, however, the record does not reveal any mutual understanding — particularly one estab-
lished by 15 September 1971 — that the term "ABM system” excluded exotic ABMs. Other than the 1 Febru-
ary 1972 statement by Allison expressly to that effect, it discloses no statement to that effect by any U.S.
delegate. On the contrary, there are several references to the term "ABM system” by U.S. delegates that are
consistent only with that term’s including exotic ABM systems. Several similar statements were made by
Soviet delegates as well. Many of these occurred before 15 September 1971.

The record does reveal three Soviet references (other than in draft provisions) that, explicitly or
implicitly, treat "ABM systems” as excluding exotic ABM systems. Of these, however, only one occurred
before 15 September 1971 (Karpov on 31 August 1971). Moreover, one of the two occurring after that date
(Grinevsky on 11 January 1972) was explicitly challenged by Garthoff immediately after being made.

This record does not add up to an understanding among the negotiators as of 15 September 1971, or
even later in the negotiations, that "ABM systems” meant traditional systems only.

Al10.14.3 References to "Components” and to
"ABM System Components” and Similar Phrases

Neither is any consistent distinction between "device” and "component” supported by the record. On many
occasions exotic ABM devices were referred to as "components.” For instance, on 17 August 1971, Brown
referred to "future kinds of systems, not using the usual componfmts.”los1

On 3 September 1971, Trusov made two references to "component” that included exotic ABM
devices. First, he referred to "ABM systems, including future systems, which use components other than
ABM launchers, interceptors and radars.” Then, he referred to exotic systems as "such systems or compo-
nents not known to anybody."l052

On 8 September 1971, Graybeal noted that U.S. Article 6 was "intended to address future ABM sys-
tems that would utilize components or devices other than launchers, interceptor missiles, or radars.”1053
He also stated that .

U.S. paragraph 1 of Article 6 ... would prohibit the deployment of future ABM systems or
components other than those fixed land-based components defined in Article 2; that is,

1049 A4 Hoc Meeting No. 1.

1050 7987 Legal Advisor's Report, Part 1, supra, note 204, at 53.
1051 o398,

1052 Tepnth Mini-Plenary.
1053 ppia.
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ABM interceptor missiles, ABM launichers, or ABM radars.1054

On 13 September 1971, Fedenko, in reference to "future undefined ABM systems," called on the
U.S. to "specify and define in Article IT what systems, components or mechanisms it had in mind.”

Shchukin asked, on 10 December 1971,

[i)f ... new technology should make possible components carrying out the same tasks as
existing components, but perhaps in a more efficient and less costgy manner, why should
those be prohibited? We are not prohibiting ABM components.

At the same meeting, U.S. delegate Nitze referred to "components capable of performing functions similar
to ABM components.”

On 14 December 1971, Shchukin stated what he thought the sides might be able to agree upon "if
components based on new technology were developed which could substitute for the components limited
under Article Tr1,71057

In reference to the proposed agreed interpretation on future ABM systems, Garthoff spoke on 17
December 1971 of "a future ABM system or components [s1c] 1058 At g meeting later that day, he
referred to "any deployment of future ABM systems or components.”

Semenov referred to traditional components on 20 December 1971 as "known ABM components,
and referred to exotic ABM devices as "other ABM components in addition to those now known.” "1060 Qop
the same day, but in a different meeting, Brown referred to exotic ABMs as "substitute components” and to
traditional ABM components as “regulated components.”lo61 Still on 20 December 1971, at yet another
meeting, Garthoff referred to "future systems and cc:~mponents."10 2

1054 A-540.
1055 A-498,
1056 A-639.
1057 A-647.
1058 A.663.
1059 A-667.
1060 A_g31.
1061 A_624. Brown did refer as well to “substitute devices” and to a "future device."

1062 A.g77.
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A written document tabled by the U.S. on 21 December 1971 mentioned the deployment of “compo-
nents other than ABM interceptor missiles, ABM launchers, or ABM radars,” and went on to specifly what
the parties should agree "if such components are developed ....r1063

On 11 January 1972, Garthoff referred to traditional ABM components as "components identified in
Article I1."1064

On 26 January 1972, Grinevsky noted that

Article II made clear that these [i.e traditional ABM components] are the three components
currently comprising ABM systems, and the language under discussion made clear that it was

referriil&go precisely such system components other than the three current ones which were
listed.

The record does show that the term "ABM component” was on occasion limited to traditional ABM
components. However, the first clear indication of this did not come until 10 December 1971, when U.S.

delegate Nitze referred to exotic devices as "components capable of performing functions similar to ABM
components.”l

Three days later, on 13 December 1971, this restricted use of the term was repeated by Soviet dele-
gate Grinevsky, who noted that "the Soviet draft presented a comprehensive descr%ption of ABM compo-
nents — i.e., ABM interceptor missiles, ABM launchers, and ABM radars ...n106

1t can be seen that this restricted use of the term "ABM component” or "ABM system component”
was not explicitly espoused until well after 15 September 1971. Even then it was not consistently followed.
On the contrary, there are several instances of delegates from both sides referring to "ABM components” or
similar phrases in ways that clearly included exotic ABM devices.

On 11 January 1972, for example, Shchukin contrasted "other systems” (i.e. exotic ABM systems)
with traditional ABM components, which he referred to as "quite specific ABM system components of
which each side had a clear idea.”i063 At the same meeting, Nitze referred to exotic substitute devices as
"ABM components other than radars, interceptors and launchers.” At another meeting that day, Garthoff
referred to a hypothetical exotic substitute device as "some presently unidentified ABM system or compo-
nent."1069 He also mentioned "ABM systems and components of some new kind in the future,” citing laser

1063 A-678, Attachment.
1064 A-710.

1065 A.743 ; emphasis added.
1066 A-639.

1067 A-g44.

1068 A _706.
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ABM interceptors as an example. Soviet delegaie Kishilov referred in that meeting to "future ABM systems
or components.”!

On 26 Tanuary 1972, Grinevsky referred to exotic ABM devices as "future ABM system components
other than the three indicated in the sentence and in Article II of the treaty."1071 The Agreed Interpretive
Statement agreed upon on that date referred to exotic ABMS as "ABM system components other than
ABM interceptor missiles, ABM launchers, or ABM radars.”1072

On 31 January 1972, Garthoff showed Grinevsky and Kishilov the five "talkirg points.” Point 2 read
as follows: "The deployment of ABM system components other than ABM interceptor missiles, launchers,
or radars to perform the functions of those components is banned.”]

Finally, on 3 February 1972, Ambassador Smith referred in a prepared statement to "ABM systems
and their components based on possible future technologies.”

Thus, the terms “component” and “ABM component” were used on several occasions in ways that
included exotic ABM devices. It follows that no agreed usage evolved whereby those terms applied to ABM
interceptor missiles, launchers and radars only.

Al0.1.4.4 Significance of the Words "Any Type of”

We have just seen that there was no clear mutual understanding to limit use the word "component” or the
expression "ABM component” to traditional ABM components, or to restrict the term "ABM system” to
traditional ABM systems. Nevertheless, it is still possible that Karpov understood the terms to have those
restricted meanings when he agreed that "the Soviet text meant "any type of present or future components’
of ABM systems.” What makes this unlikely, however, is the presence of the words "any type of.” If Karpov
was only referring to present and future versions of ABM interceptor missiles, launchers and radars, why
would such an inclusive term as "any type” be used? In that case, there could only be three types: intercep-
tor missiles, launchers and radars. But this would impose a severe limitation on the word "any”. Surely it is
more likely that the words "any type” were meant by Graybeal — and understood by Karpov — to encempass
not only the three traditional ABM components, but exotic substitutes as well.

This is especially likely since there was no reason for Graybeal to believe that the Soviet draft would
treat one of the traditional ABM components differently from the other two. There was therefore no reason
to use the words "any type” if only traditional components were under consideration.

1069 A-710, Attachment.
1070 ppiq.

1071 A-743.

1072 A-T743, Attachment 1.
1073 5763, Attachment 2.

1074 A _782a.
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A10.1.4.5 The Soviet Proposal "Obviating” the Need
For Express Mention of Substitute Devices

Another statement Karpov made in that 15 September 1971 meeting strongly suggests that he did regard
Soviet Article V(1) as covering exotic ABM devices:

Karpov argued that the new formulation of Soviet paragraph 1 (U.S. paragraph 2) of Article
6([Soviet Article] V) obviates the requirement for the phrase "other devices for Ogerforming
the functions of these components” appearing at the end of U.S. paragraph 21075

If language "obviates” the need for other language, a change from one to the other does not involve a subs-
tantive concession by one party, but a mere alteration in wording intended to bring about the same result,
Therefore, the new language proposed — "ABM systems and their components” - could not "obviate” the
need for express reference to exotic ABM devices unless it, too, covered them.

Al10.14.6 Whether The Definitions in Soviet Draft
Article II(1) Applied to Article V

In support of his contention that Karpov was referring to future versions of traditional components only,
Judge Sofaer points to the fact that, as of 15 September 1971, Soviet draft Article II defined "ABM system”
applied to include traditional ABM systems oniy. Because the agreed text of Article V(1) applied to "ABM
systems and components,” he calls this a “clear indication” that the Soviets did not agree to ban activities
involving mobile exotics during this period.w-"6 However, at this stage, the Soviets continued to advocate
an “obligational” approach to the whole treaty, whereby definitions were set out not at the beginning of the
treaty for application throughout (as was the case with the "definitional” approach, which the parties eventu-
ally adopted) but only as they became necessary.1077 The Soviets do not appear, as of 15 September 1971,
to have intended the definition of "ABM systems"” in their draft Article II(1) to apply to all other articles. In
particular, they do not seem to have intended it to apply to Article V.

This is strongly suggested by three parts of the written record. First, there is the following report of
a 2 September 1971 meeting1078 that shows that the obligations in Soviet Article V were not necessarily
limited to the components listed in Soviet Article II:

Karpov responded that the fundamental basic obligations which deal with numerical limita-
tions in the Soviet Article III would be applied to these systems [i.e. traditional systems
described in Article II] It does not mean that there will not be other obligations listed in the
treaty which will cover other systems. For example, the Soviet Atrticle IV ... would place
obligations on each side. However, it is a concept not covered in Article II. Also, Soviet
Article V ... is a concept covered by the obligations under the Soviet Article V.

1075 A 503, reproduced supra, Appendix 9; emphasis added.
1076 7987 Legal Advisor's Report, Part 1, supra, note 204, at 30.

1077 The Soviets appear to have accepted the definitional approach for the first time on 13 December 1971.
(See A-644.)

1078 yS/USSR Ad Hoc Meeting No. 2.
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Second, on 13 September 1971, Karpov distinguished between "principal” obligations and other
"complementary” obligations.107 Principal obligations appear to have been those that applied to "principal
ABM system components...: (2) ABM interceptor missiles...; {b) launchers ... for launching ABM intercep-
tor missiles; [and] (c) ABM radars ...." He stated that Article II “covered 'principal’ obligations.” Graybeal
objected to the distinction between "principal” and "complementary” obligations, suggesting instead a listing
of the provisions to which the obligations would apply.

Third, on 15 September 1971, the Soviets adopted this suggestion and provided a list of articles
whose obligations were to apply to traditional ABM systems. The lead-in language to the Soviet draft Arti-
cle II(1) introduced that day listed five articles. Significantly, Article V was not one of them:

Article II(1):

[The] obligations provided for under Articles III, IV, VI, VII, and VIII [should apply to the
"principal” ABM system components as desr;ribed.]m80

This suggests that the Soviets did not r%%ard the obligations set out in their Article V as applicable to the
systems described in their Article 11.10

£ he 1987 Legal Advisor's Refort calls this reading of the 15 September 1971 Soviet proposal "tenu-
ous,”1082 for the following reasons: 083

1. The lead-in language to Article II(1) that limited the application of its definitions to Articles ITI,
1V, VI, VII and VIII was deleted by the Soviets on the day that it was introduced. This left the
definitional language of Article TI(1) unqualified in the obligations to which it applied.1034 If the
proposal of this lead-in language signified Soviet willingness to allow Soviet Article V to apply to
exotic ABM components, its deletion should have signified a Soviet intention to iimit the meaning
of “ABM system” in Article V(1) to that term's definition in Soviet Article II(1) — one comprised
of traditional ABM components.

1079 A.540, cited in 1987 Legal Advisor's Report, Part I, supra, note 204, at 39.

1030 7987 Legal Advisor's Report, Part 1, supra, note 204, at 40.

1081 The FirzGerald/Graybeal Study shares this conclusion, asking the reader to
note the absence of any mention of Article V (U.S. 6) in this listing. This was consis-
tent with Karpov's remarks of September 2, 1971 ... that Soviet Article V covered
obligations on components not listed in Article IT, and his September 15, 1971 agree-

ment with Graybeal’s interpretation that the wording of Article V covered all types of
components.

(Supra, note 973, at 45, quoted in id., at 40)
1082 7987 Legal Advisor's Report, Part 1, supra, note 204, at 40.
1083 1., at 40-1.

1084 Citing a working paper to A-503.
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2. It is far more likely that the Soviet listing of the oligations to which Article II applied was based
on the thought, briefly entertained, that mobile ABM systems could differ from those then
described in Article II, and not on the view that the Soviets were willing to allow such systems to
iaclude unknown substitute devices for the three ABM sysiem components. Proof of this lies in
the fact that Karpov continued to specifically reject, on September 15 1971, the inclusion in the
Article TI descriptions of ABM interceptor missiles and ABM radars missiles and radars "indistin-
guishable from” those tested in an ABM mode 1085

3. The negotiating record reflects that the U.S. negotiators knew that the Soviets did not want to

accept a definition of Article II(1) that would define "ABM system” to include devices other than
missiles, launchers, and radars.

These arguments are not convincing. 4.5 to the first, even if the lead-in language was withdrawn, its
proposal is stiil an indication that Soviet Avrticle IT was not meant to apply to Soviet Article V. Withdrawai
of the lead-in language did not signal Soviet conversion to the definitional approach (with its application of
Article II's definitions to all other articles). That did not oceur until 13 December 1971. Therefore, it is
likely that, as of 15 September 1971, the Soviets still regarded Article IT as inapplicable to certain other
articles, including Article V. This is shown by Semenov's remark on 17 September 1971 that

he did not really know in what scase [U.S.] Article 6 [Soviet Article V] had a bearing on
Article 2, since the latter dealt with definitions and in his view this was quite enough for
that particular Article... z

The second argument - that Article V did not appear in the list because the Soviets believed that
versions of interceptor missiles, launchers and radars designed for use in mobile basing modes would differ
from those described in Article IT — is not convincing either. Soviet Article II(1) easily defined the three
traditional ABM components broadly enough to include mobile verstons of traditional components as well.

As for the phrase "indistinguishable from,”" it only applied to interceptor missiles and radars, and
not to exotic devices. The U.S. proposed this phrase to ensure that once an interceptor missile or radar was
tested in an ABM mode, all other interceptor missiles or radars (as the case may beg indistinguishable from
the one so tested would be considered ABM interceptor missiles or ABM radars.1087 1n the final Treaty
text, this function was performed by Article VI.

As for the claim that the U.S. negotiators knew that the Soviets did not want to accept a definition
of Article TI(1) that would define "ABM system” to include devices other than missiles, launchers, and
radars, the record does not make this clear. In fact, that is exactly what the U.5. Delegation belicved the
Soviets agreed to on 21 December 1971.

1085 Citing A-503 and A-518.

1086 A_518.

1087 On 2 September 1971, the U.S. proposed a version of Article II(1) that would "define ABM missiles
and radars to include types 'indistinguishable from’ missiles or radars tested in an ABM mode." (1987
Legal Advisor's Report, Part 1, supra, note 204, at 39; see also id., at 40)
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A10.1.47 Other Arguments That Karpov's Statement
Did Not Apply To Exotic ABMs

It has also been argued that because the Soviet text used the more exclusive Russian word komponenty
(rather than the more inclusive sredstva which might be translated as "means”), the Americans should not
have been reassured by any characterization of the provision's effect as inclusive.1088 However, it is likely
that the Russian word komponenty, like the English word "component,” is capable of bearing a wider or nar-
rower meaning, depending upon the context and upon any express definition. Karpov stated that the Soviet
text, which contained the word komponenty, meant "any type of present or future components of ABM sys-
tems." He also stated that putting the provision in that form obviated the need for express mention of exotic
substitute devices.108% With those assurances, it is perfectly reasonable to interpret Karpov's remarks as
applying Article V(1) to exotic ABM devices.

The Legal Advisor also implies that because the Soviet draft remained unchanged on 15 September
1971, there could not have been any substantive Soviet concession on exotic ABMs. This is not true, how-
ever. An unchanged draft can have a changed (or clarified) meaning as the result of oral representations
concerning the scope of certain of its terms. Karpov agreed on 15 September 1971 that the Soviet draft
meant "any type of present or future components of ABM systems.” Thus, although the Soviet draft may
have been unchanged, its meaning was not. This statement by Karpov allowed the U.S. to drop its demand
for express reference to “other devices” and accept instead reference to "ABM systems and components”
without giving up coverage in Article V(1) of exotic ABMs.

Another argument raised by the Legal Advisor concerns the 2 alternative formulations of a JDT
version of Article V(1) proposed by Graybeal. As described by the FirzGerald/Graybeal Study, these prob-
ably read as follows:

Alternative 1:
Each Party undertakes not to develop, test, or deploy sea-based, air-based, space-based,. or
mobile land-based ABM interceptor missiles, ABM launchers {or] ABM radars [, or other
devices fox('ﬁ)erforming the functions of these components,] {specially constructed for such
systems).1090

Alternative 2:

Each Party undertakes not to develop, test, or deploy sea-based, air-based, space-based, or
mobile land-based ABM systems or any components therefor.

1088 14 . at 30-1.

1089 The Legal Advisor claims that the reason why a simple reference to “components’ in Article V(1)
would eliminate the need to expressly refer to "other devices” is "presumably because the Soviet ver-
sion would use a Russian word for components, 'komponenty,’ different from the word used in Arti-
cle 2, 'sredstva,” when referring to launchers, interceptors and radars.” (Id., at 30) However, this cau-
sal relationship is not clear.

1090 Brackets in original.



A10.1 Declassified Portion of the U.S. Negotiating Record 475

The FitzGerald/Graybeal Study notes that Alternative 2 "was based upon” Kagqov’s agreement that the Sovi-
et text meant "any type of present or future components of ABM systerus."lo

The Legal Advisor contends that the first alternative's bracketing of the "other devices” phrase
shows that the Soviets remained unwilling to accept coverage of exotic ABMs. 1092 This is not necessarily
the case. Part of their objection to this term was concern that it might include non-ABM systems, particu-
larly SAMs. In other words, it is possible for the Soviets to have accepted coverage of exotic ABM compo-
nents without accepting this particular language. This is what they did in Alternative 2.

As for this second alternative, the Legal Advisor claims that by offering to drop the "other devices”
phrase, the U.S. was giving up on trying to regulate exotic ABMs in Article V(1). He asserts that, in Alter-
native 2, which was used as the basis for JDT Article V(1) on 20 September 1971, the U.S. was trading
away coverage of exotic ABMs in exchange for the Soviets dropping the phrase *specially constructed for
such systems.”1093 It may be true that the "other devices” language was traded for "specially constructed
for such systems.” However, if so, it does not necessarily follow that the U.S. traded away coverage of exot-
ic ABMs in Article V(1). The Soviets appear to have advanced the "specially constructed” language in order
to ensure that non-ABM systems, particularly SAMs, would not be covered.109%4 Thus, the Soviets would
appear to have agreed to drop language ensuring that SAMs would not be covered (the "specially construct-
ed” Ianpuage) in exchange for the removal of "other devices,” the language that they felt threatened to
include SAMs in the first place.

The Legal Advisor also points to Garthoff's characterization of the draft the parties were using as
"the compromise proposal on eliminating brac]cets,"lo95 claiming that if the Soviets had agreed 1o have
Article V(1) cover exotic ABMs, it would not have been a compromise, but a complete victory for the
U.6.1096 He does uot, however, provide the document in which this statement is reported JO7 1t is there-
fore not clear whether the compromise proposal referred to was JOT Article V(1) alone or in the entire
JDT. The author strongly suspects it was the latter. Second, even if Garthoff was referring to JDT Adrticle
V(1) alone, there could still be an element of compromise.in the dropping of the "other device” language
because of the Soviet concern about its application to SAMs.

The Legal Advisor also finds support in Garthoff’s listing of the differences remaining between the
two sides on 20 September 1971.1998 One area of disagreement was, Garthoff said, "a provision to cover

1091 Supra, ncie 973, at 26-7, quoted in id., at 29.

1092 7987 Legal Advisor's Report, Part I, supra, note 204, at 32.

1094 vgpecially constructed” also appeared in draft Soviet Article 1I(1) of 13 September 1971. This tends to
disprove the other possible meaning of “specially constructed for such systems” in Article V(1) -
"having special features adapting the component for mobile basing.”

1095 A_532.

1096 1987 Legal Advisor's Report, Part I, supra, note 204, at 36.

1097 A_532.
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{uture 'unconventional’ ABM systems.” It seems clear, however, that this meant a provision covering
deployment of exotic ABMs, i.e. JDT Article V(3).

Finally, the Legal Advisor cites three internal U.S. documents from the period that supposedly
show the U.S. to have believed that the Soviets did not agree to ban mobile exotic ABMs on 15 September
1971.

The first of these is Ambassador Smith's report to President Nixon on 28 September 1971 on the
results of the fifth round of negotiations.1099 According to the Legal Advisor, this report “contairied sever-
al pages concerning the ABM Treaty but made no claim that anything was agreed concerning future sys-
tems.”1100 Since no relevant passages of this report are provided, it is difficult to assess the truth of this
claim. It may be surmised, however, that this report made note of the agreement to ban "ABM systems and
components” in Article V(1) without indicating whether this term included exotic ABMs. If so, the report
would be ambiguous.

The second internal document cited does not, as the Legal Advisor asserts, conclude that "the Sovi-
ets had refused to agree to a ban on futures in Article V(1)" during the fifth round.1101 Tt, too, is ambigu-
ous.

The third document is a memorandum of a Verification Panel Working Group, dated 27 October
1971. The Legal Advisor claims that it “reflected the underlying difference in coverage [in Article IV] due to
disagreement on the meaning of ‘components’ in Article IL.” The quoted passage reads as follows:

One of the differences remaining is that the U.S. version [of -Article If] presents definitions
of ABM systems and of certain ABM components (launchers, interceptors and radars)
white the Soviet version states that the obligations of the agreement shall apply to ABM
launchers, interceptors and radars. The U.S. side has maintained that some of the obliga-
tions of the agreement extend also to systems and components other than ABM systems and
components (e.g. to "other phased array radars”, to early-warning radars, to surface-to-air
missiles, and to non-interference with national means) and to future ABM components
(viz., "devices") other than launchers, interceptors and radars.

1098 g,

1099 Memorandum for the President, Report of the U.S. Delegation to SALT (28 September 1971).
1100 ;987 Legal Advisor's Report, Part 1, supra, note 204, at 36.

1101 ppig. The document is "a study of the ABM negotiating history by ACDA’s Historical Division, dated
October 1972°. The quoted passage reads:

They [the two sides] also agreed in article V to ban sea-based, air-based, space-based,
and mobile land-based ABM systems, as well as automatic launchers; the American
future-systems provision remained unagreed.

This passage is ambiguous as to whether Article V(1) covered exotic ABMs. That depends on the
meaning of "ABM systems.” Again, what remained unagreed was not all aspects of future systems but
"the American future-systems provision," i.e. JDT Article V(3).
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This is not very significant, though. Again, it is not disputed that the Soviet version of Article II(1) treated
"ABM systems” as consisting of traditional ABM components only. However, as argued above, the Soviets
appear not to have regarded that definition as applicable to Article V.

Al10.1.4.8 Conclusions Concerning Karpov's Statement
Of 15 September 1971

On the strength of the above discussion, it may be concluded that the most likely meaning of Karpov's
agreement that “the Soviet text [of Article V(1)] meant ‘any type of present or future components’ of ABM
systems” is that the provision applied to exotic ABM devices that could substitute for traditional ABM com-
ponents. This is not to say that the U.S. Delegation was immediately certain that this was the Soviet posi-
tion. However, the Americans appear to have immediately accepted it as their working hypothesis. They

would become more convinced of it as a result of subsequent Soviet statements, particularly one concerning
the finalization of Article ITI.1102

Al10.1.5 Failure of the U.S. to Counter Principled Soviet
Opposition to an Exotic ABM Deployment Ban by Citing
Soviet Agreement to Regulate Exotic ABMs in Article V(1)

The Legal Advisor points out1103 that if the Sovieis agreed on 15 September 1971 to ban mobile exotic
ABMs, one would expect the U.S. delegates to have responded to continued Soviet opposition to "regulat-
ing the unknown” in the proposed U.S. prohibition un the deployment of all exotic ABMs by saying, "Look.
You have already agreed to limit mobile exotics. How can you logically continue to object to limiting fixed,
land-based ones on the ground that one cannot limit the unknown?” Yet the declassified portion of the
record gives no indication that U.S. delegates ever made this point.

The absence of this counterargument from the U.S. statements after 15 September 1971 is indeed
curious. However, if the Soviets believed the U.S. to have capitulated on the issue of Article V(1)'s cover-
age of exotic ABMs on 15 September 1971, it is equally curious that they did not make the converse argu-
ment: "You (the U.S.) agreed with us on 15 September 1971 that unknown systems are not an appropriate
subject for the Treaty. Why do you continue to insist on a provision banning the deployment of all exotic
ABMs?" Not only did the Soviets not ask this question, but nowhere in the record did they indicate that
they regarded the U.S. as having made a substantive concession in agreeing to drop demands for express
reference to "other devices” in Article V(1).

-Al10.1.6 Chulitsky’s 4 December 1971 Assertion That Article V(1)
“Is Adequate to Cover the Problem of Future Systems”

Similar to Karpov's 15 September 1971 statement is one by Soviet delegate Chulitsky on 4 December 1971:

Mr. Chulitsky also made a strong pitch for dropping Article 5, para 3, on future systems.
He argued that it was unnecessary since “no one knew what future systems might be” and
that an effort to include "everything” in the agreement would delay progress. He insisted that
future systems could be dealt with in the Standing Consultative Commission in the periodic
review conference, or in follow-on negotiations. He also argued that the prohibition on air-
based, space-based, land-based, etc. ABM systems is adequate to cover the problem of future

1102 See infra, Sections A10.1.6, A10.1.8 and A10.1.13.

1103 7987 Legal Advisor's Report, Part I, supra, note 204, at 49.
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systems. The only insight Mr. Chulitsky offered into the reasons for the Soviet position was
that "it iidifﬁcult to argue with the technical people” that unknown systems should be pro-
scribed,

The Legal Advisor argues that Chulitsky’s statement "is consistent with the position” that the Soviets had
agreed to regulate future versions of traditional components only.llo5 This is highly unlikely. It is obvious
from the context that "future systems” meant exotic systems. The "future systems problem,” as discussed by
both sides, was the problem of how the Treaty should deal with the prospect of exotic ABM deployments.
It had nothing to do with future versions of ABM systems comprised exclusively of traditional ABM com-
ponents. Thus, Chulitsky’s statement is additional evidence that the Soviets regarded Article V(1) as apply-
ing to exotic ABM components.

Al10.1.7 The Introduction of the Connective
"Currently Consisting of” Into Article TI(1)

SALT Document A-677 gives the following report of a 20 December 1971 meeting between Parsons and
Garthoff for the U.S. and Grinevsky and Kishilov for the U.8.S.R.:

Article O of the ABM JDT

Following the mini-plenary meeting earlier that day, Garthoff had given Grinevsky a revised
draft Article IT .... Grinevsky noted that there were problems remaining....

Grinevsky stated that the second problem was the absence of a connective between the
sub-paragraph defining ABM systems, and the three sub-paragraphs following which defined
components. His Delegation strongly believed that there should be some connective such as
"namely” or “consisting of". Garthoff stated that the American side did not consider that a
connective of this kind was either necessary or desirable. If, however, there were to be one,
it should be precise. Therefore, he suggested, we might consider use of the phrase “currently
consisting of” as a connective. This was clearly a new thought to Grinevsky and Kishilov and
they appeared uncertain of the reaction of their side. Garthoff noted that the Soviet side, as
well as the American, recognized that their [sic] could be future systems, and while the
question of constraints on future systems would be settled elsewhere than in Article I, the
correct way of indicating a valid connection between components and systems in Article II
would be to include the word “currently”. Grinevsky agreed to take up this possibility with
his Delegation.

On the following day, 21 December 1971, the Soviets presented a revised version of Article II that incorpo-
rated the phrase “currently consisting of 71106 Grinevsky and Kishilov reportedly (a) informed Garthoif
and Parsons that acceptance of the phrase had been controversial, and had occasioned considerable debate
within the Soviet delegation1107 and (b) highlighted the insertion of the words and treated it as a major

1104 A-613; emphasis added.
1105 7987 Legal Advisor's Report, Part 1, supra, note 204, at 49,

1106 A 473,

1107 7987 Senate Foreign Relations Committee Report, supra, note 223, at 9; Nunn Report -- Part 4, supra,
note 448, at 87-8, citing A-678 to the effect that Grinevsky and Kishilov reported that there had been
"a very delicate situation within the Soviet Delegation” wherein "the expression ‘currently consisting
of had been strongly objected to by some members of the Soviet Delegation.”
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Soviet concessi':m.1108

These developments strongly suggest that the Soviets understood and accepted that inserting "cur-
rently consisting of” into Article II(1) had the effect of including exotic ABMs in the definition of "ABM
system.” Garthoff stated that “the correct way of indicating a valid connection between components and sys-
tems in Article II would be to include the word ‘currently.”” It should have been apparent from this that he
regarded a definition incorporating that phrase as including ABM systems comprised in whole or in part of
exotic substitutes for traditional ABM components. Moreover, proponents of the permissive interpretation
have given no explanation why the insertion of the phrase “currently consisting of” would cause such contro-
versy within the Soviet Delegation unless it brought exotic ABMs into the definition of "ABM systen1."1109

One argument raised to challenge the contention that the acceptance of "currently consisting of’ had
the effect of extending the definition of "ABM systems” to exotics is that it was understood that this lan-
guage would not prejudice the positions of the sides on the issue of exotic ABM deployment limita-
tions. However, this supposed U.S. "concession” does not support the permissive interpretation at all.
By agreeing that the insertion of "currently consisting of” into Articie IT would not prejudice the parties'
positions on future systems, the U.S. was merely confirming a truism. Article IT's function was to define
Treaty terms and not to introduce obligations of its own. This being the case, an agreement that the term
*ABM systems" would include exotic systems for the purposes of the Treaty could not prejudice the parties’
positions on what substantive restraints should be placed on exotic systems. An agreement on definitions
could not prejudice either side's position on c:)bligations.111

Nevertheless, the Legal Advisor asserts that the Soviets agreed to the change in Article TI(1)

only after Garthoff assured them that "the question of constraints on future systems would
be settled elsewhere than in Article I1,” and after Garthoff and the U.S. Delegation had
implem nted this assurance by agreeing to drop Article V(3) of the U.S. draft and to seek
instead a separate, agreed minute to the Treaty on. the subject of future devices.11

In fact, however, the record does not indicate that Soviet agreement on Article II{1) was contingent on any-
thing. There is no statement by a Soviet delegate making it so. Their agreement to use the connective "cur-
rently consisting of” in Article TI(1) may well have been facilitated by Garthoff's pointing out that "con-
straints on future systems would be settled elsewhere.” Since this was merely a truism, however, little
significance should attach to their reliance upon it.

As for the Soviets agreeing to insert “currently consisting of” only if the U.S. dropped Article V(3)
and accepted an agreed interpretation instead, there is no support for this in the record. On the contrary,
the tradeoff seems to have been limited to Article V(3) and the agreed interpretation: the U.S. would only

1108 7987 Senate Foreign Relations Commitiee Report, supra, note 223, at 9.
1109 Nynn Report -- Part 4, supra, note 448, at 83.

1110 7987 Legal Advisor's Report, Part 1, supra, note 204, at 445, citing A-677 (20 December 1971). See
also Constitution Hearings, supra, note 237, at 453 {prepared statement of Senator Hollings).

1111 7987 Senate Foreign Relations Commitiee Report, supra, note 223, at 32-3.

1112 7987 Legal Advisor's Report, Part 1, supra, note 204, at 44-5; emphasis added.
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drop the former on condition that it be replaced by the latter. The record confirms that this more straight-
forward tradeoff was the one contemplated. On 21 December 1971, the date on which the Soviets accepted
"currently consisting of,” Garthoff noted that "if the Soviet side was prepared to accept the language [for the
agreed interpretation] ]iroposed earlier that day, we [the U.S.] were prepared to delete Article V(3) on an
ad referendum basis.” 113 Similarly, a U.S. prepared statement of that day, in introducing the proposed
U.S. text for the agreed interpretation, stated that

[iln order to contribute to negotiating progress, while maintaining our basic position on this
matter, the U.S. side is willing to drop Article V(3) if there is a clear agreed understanding
as paft of the negotiating record.

There is no indication that U.S. acceptance of the agreed interpretation as a substitute for Article V(3) was
the quid pro quo for Soviet acceptance of "currently consisting of” in Article II(1).

The history of these three provisions casts doubt on the Legal Advisor’s version of the tradeoff. It
shows firm agreement on the text of Article II(1) — including "currently consisting of” — on 21 December
1971. In contrast, the agreement to drop Article V(3) in favour of an agreed interpretation was only "tenta-
tive” on 21 December 1971, as the Legal Advisor himself ackm:;wledges.1114 Indeed, the record shows that
as late as 3 February 1972 Article V(3) still had not been dropped from the jpT.111

Nonetheless, the Legal Advisor claims that the removal of Article V(3) - specifically its express rei-
erence to substitute devices — was a condition of Soviet acceptance of a purely functional definition of
"ABM system” in Article II(1). Otherwise, it is argued, that functional definition "would be read — in light
of Article V(3) — to include” exotic ABMs, 1116 Byt this makes no sense. If Article H(1) set out a purely
functional definition of “ABM system,” this would logically embrace exotic ABMs whether the Treaty con-
tained an express reference to substitute devices or not.

The Legal Advisor claims that exchanges on or after 21 December 1971 indicate that the Soviets did
not regard Article II(1) as including exotic ABMs in the definition of "ABM systems.” First, he cites a
statement by Semenov on 21 December 1971 “that inclusion of a provision on so-called ‘other ABM sys-
tems’ in the text of a treaty limiting ABM systems is not acceptable W17 The Legal Advisor contends
that this "suggests ... that Semenov was assuming that no provision then in the draft treaty regulated substi-
tute devices.” He notes that the U.S. delegates present “did not challenge his assumption by referring to
Article V(1) or Article 11."1118 1t is not clear, however, that Semenov meant to imply that no provision of

1113 A.678.
4 1987 Legal Advisor's Report, Part 1, supra, note 204, at 64.

1115 Parsons made a statement on that day [3 February 1972] ... agreeing to drop Article

V(3) if the Soviets accepted the interpretation relating to substitute components based
on other physical principles.
(Id., at 62-3)
1116 14, at 46.
117 A.678.

1118 j987 Legal Advisor's Report, Part 1, supra, note 204, at 53.
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the Treaty constrained exotic ABMs. When the parties referred to "the provision” or "a provision” on exotic
ABMs, they were usually referring not to provisions generally but to a specific draft provision - U.S. Arti-
cle 6(1) (later DT Article V(3)) bamming the deployment of all exotic ABMs. That was probably the case

here too. In other words, Semenov was merely repeating the familiar refrain that IDT Article V(3) was not
acceptable to the Soviets.

The Legal Advisor also points to a discussion on 26 January 1972 in which Grinevsky objected to
the insertion of the phrase "to perform the functions of the ABM interceptor missiles, ABM launchers, or

ABM radars” into the text of the agreed interpretation on future systems. Grinevsky is reported to have said
that

the sentence already makes clear that reference is to future ABM system components other
than the three indicated in the sentence and in Article II of the treaty. Article Il made clear
that these are the three components currently comprising ABM systems, and the language

under discussion made clear that it was referrinﬁto precisely such system components other
than the three current ones which were listed, 1119

The Legal Advisor maintains that this statement made it clear "that the Soviets remained committed to the

view that the Agreed Statement covered future substitutes, and Article II covered the usual [i.e. traditional
ABM] components."1120

This is doubtful. First, Grinevsky was not commenting, even implicitly, on the scope of Article I1.
He was simply asserting that the text of the agreed statement was sufficiently clear without the additional
wording the U.S. was proposing. In so doing he referr=d to the components “indicated” in Article I1. Clear-
ly, Arsticle II(1) "indicated” the three ABM components, in the sense of referring to them by name. Only if
"indicated in” is taken to mean "covered by’ (as opposed to "specified in,” "named in" or "pointed 10") would
this statement imply the permissive interpretation. But there is no reason to believe that "indicated” was
used in this way. In fact, the second quoted sentence tends to refute such a view. It contains one refcrence
to "currently” and another to "current” that Grinevsky was unlikely to make if had he not regarded the inser-
tion of "currently consisting of" as bringing exotic ABMs into the definition of "ABM system.”

Finally, the fact that the Soviets gave up the obligational approach on 13 December 1971 and agreed
to a functional definition of "ABM systems” plus the "currently consisting of" language in Article II just one
week later1121 supports the restrictive interpretation. The two developments are logically related: once it
was agreed that Article II would define "ABM systems” for purposes of the whole Treaty, the next logical

step (assuming an intention to limit exotic ABMs) was to make sure that the definition included exotic
ABM:s.

1119 A.743,
1120 7987 Legal Advisor's Report, Part I, supra, note 204, at 46-7,

1121 A.677 (20 December 1971).
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Al10.1.8 Indications That Soviet Delegates Regarded the
Combined Effect of Articles I, II and ITI As
Prohibiting the Deployment of Exotic ABMs

There are indications in the record that the Soviet negotiators recognized that Articles I, II and IIT prohib-
ited the deployment of exotic ABMs independently of Agreed Statement D, at least on a nationwide scale.
Becausc Article 1I(1) defined "ABM system” for the purposes of the Treaty from 21 December 1971
onward, and because the prohibition in Article I applied to "TABM systems," these indications necessarily
imply that Article II(1)’s definition of "ABM system” included exotic ABM systerns.

The first such indication came on 11 January 19721122 when Garthoff asked Grinevsky what would
happen if consultation on the deployment of exotic ABMs did not lead to agreement. "Would a party, wish-
ing to deploy such a system, be able to do so or not?" After reporting some give and take concerning the
hypothetical nature of this question, the record notes that "Grinevsky said that it could do so ...." Later,
though, Garthoff asked

whether in the light of Articles I, I, and IIT, Grinevsky considered that a party would have
the right — assuming consultations were held and did not lead to agreement -- to deploy all
around the country, say, a thousand stations for firing anti-ballistic missile laser interceptor
beams. Grinevsky said no, it would not have such a right.... [Emphasis added]

The docunrent also notes the following concerning Kishilov's view:

In a briefer separate conversation, Kishilov conceded that Articles I, II, and III together
would ban future ABM systems or components. (Comment: The confusion and discrepancy
between the Soviet participants over interpretation of the effect of Article I, II, and III of
the draft ABM Treaty with respect to future ABM systems, and over possible solutions,
seem to indicate absence of a clear and thought-through position on this part of the Soviet
Delegation at the present time.)

On 14 January 1972,1123 Soviet delegate Shchukin was asked to clarify his last statement at that
day's mini-plenary. U.S. delegate Nitze said that, as he understood it, Shchukin "was saying that under Arti-
cle IIT and in the light of Article I, ABM systems could not be deployed except as provided by Article IIL."
Shchukin is reported to have interjected "and also in the light of Article I1.” Nitze went on to say "and
therefore, if new systems reached a stage where they could be deployed, they would be the subject of appro-
priate action under Articles XIII and XIV."” Shchukin then said that was right; he pointed out, though, that
this did not prohibit the deployment of a telescope, for example, in support of an ABM radar.

Shchukin's mini-plenary statement itself, however, did not seem to acknowledge the existence of
any constraint on the deployment of exotics. It was a response to an 11 January 1972 question as to whether
the Soviets regarded "so-called 'other ABM means’ as a fit subject not only for appropriate consultation but
also for agreement.” Shchukin replied:

Both sides apree that they should assume obligations not to deploy ABM systems except as
provided in Article ITI of the draft ABM Treaty. In order to insure implementation of this
provision of the Treaty, the sides could, in the event of the emergence of ABM systems

1122 A.710.

1123 A5 recorded in A-713.
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constructed on the basis of other physical principles, further discuss the quesl:on of their
limitation in accordance with Articles XIII and XIV of the draft ABM Treaty.11

Moreover, as the Legal Advisor notes, 1123 at the same time as Shehukin was offering Nitze this clarifica-
tion, Trusov was giving Allison an explanation of Shchukin's statement that contained no such admission of
the scope of Articles I, II and III, and which resorted to the repeated Soviet position that "it is premature
to discuss limiting systems which are now non-existent,”112

On 21 December 1971, the U.S. tabled a first draft of the agreed interpretation on future ABM sys-
tems that would become Agreed Statement D. It began as follows:

The Parties agree that the deployment limitations undertaken in Article I and Article ITT are

not to be circumvented by deployment of components other than ABM interceptor missiles,
ABM launchers, or ABM radars .. n

1t might appear that by speaking of exotic ABM deployments circumventing Articles I and III, the U.S.
draft implied that those two articles did not themselves prohibit such deployments. However, this formula-
tion may have been drafted before agreement was reached on Article II(1), and the references to "circum-
vention” disappeared in subsequent versions of the agreed interpretation.

" The 1987 Legal Advisor's Report contends that, as of 8 January 1972, the U.S. was unceriain if the
Soviets had agreed that the Article II definition of "ABM systems” extended to exotic ABM systems. It

offers as evidence the following draft cable prepared by the U.S. Delegation on 8 January 1972 (but which
was never sent):

[Clurrent wording of revised articles in the ad referendur: Joint Draft ABM Text can be
interpreted as banning future systems since:

— Article I states that-the Parties undertake "not to deploy ABM systems for defense of an
individual region except as provided for in Article II1.”

- Article IIT, U.S. version, contains words to the effect that the Parties will deploy no more
than specified levels of ABM interceptor missiles, ABM launchers, and ABM radars. Soviet
version of Article I1II, uses phrase "the Parties undertake not to deploy ABM system compo-
nents listed in Article II ...." except in geographically prescribed areas, and "shall not deploy
more than” specified number of launchers and ABMs, thus not "providing for” other ABM
component deployments.

-- Article II defines an ABM system as "currently consisting of” ABM mterccptor missiles,
launchers and radars, clearly implying possible other ABM components in future. These
articles, considered together, can be plausibly considered to prohibit deployment of ABM sys-
tems other than the specific componenis permitted by Article III and defined in Ariicle 11,
There is at present, however, ambiguity as to whether this interpretation is clear to Soviets, and

1124 A .717.

1125 1987 Legal Advisor's Report, Part 1, supra, note 204, at 59,

1126 o714,

1127 A-678, Attachment; emphasis added.
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they may well not share this interpretation. Highlighting this application of the articles to
future devices could have the undesirable effect of provoking a Soviet withdrawal of their
agreement to the ad referendum Articles I and II. Delegation therefore believes it desirable
seek 1to deal specifically with the issue, rather than rely solely on interpretation of these arti-
cles.

The Legal Advisor describes the course of conduct contemplated in this draft cable as approaching the
Soviets on the meaning of Article IL alone,1129 thus implying that the meaning of Article IT was what was
in doubt. In fact, however, this is not what the draft cable said. It stated that Article II "clearly implifes
inclusion of] possible other ABM components in [the] future.”1130 1t thiis expressed uncertainty as to the
Soviets' understanding not of the scope of Article II alone, but of the combined effect of Ariicles 1, IT and
IIT. This is confirmed in the reporting cable of 10 January 1972 that was sent. This cable listed one option
as "explor[inﬂ the Soviet interpretation of Articles I, IT and III of the ABM JDT as applied to future ABM
systems ...." 31

The U.S. may have been fairly sure that the Soviets understood and accepted the effect of Articles
I, I and III individually (including Article IT's combining with Article V(1) to ban the development, testing
and deployment of mobile exotics). What they were probably less certain about is whether the Soviets
understood that the change to Article I1(1) had produced a situation in which the combined effect of Arti-
cles I, II and 11T now constrained the deployment of fixed, land-based exotic ABMs. The U.S. delegates
were afraid that if they pointed this out, the Soviets might withdraw their consent to JDT Aurticle I and/or
Article II. There is no indication that withdrawal of Soviet agreement on Article II was feared because the
Soviets would realize for the first time that Article IT defined "ABM systems” in such 2 way as to include
systems that included exotic ABMs. From all indications, the only possible revelation to the Soviets lay in
the combined effect of Articles I, II and III.

On the other hand, on 11 January 1972 Grinevsky cast doubt onto the apparent Soviet acceptance
of Article II(1)’s definition of "ABM systems” encompassing exotic ABMs when he said that

the treaty referred to ABM systems, which were defined in Article II. It could not deal with
unknown other systems.

However, the document notes that Garthoff challenged this interpretation, saying that "the treaty dealt not
only with ABM systems comprising components identified in Article II, but all ABM systems; ..." The
Soviets did not dispute this point.

Thus, the record shows that the Soviets may have regarded the combined effect of Articles I, II and
III as constraining exotic ABMs. Since Article IT(1) defined "ABM system” for the purpose of the whole
Treaty, and since the prohibition in Article I against the defence of an individual region applied to "ABM
systems,” this implied possible Soviet understanding that Article II(1) defined "ABM system’ to include

1128 Quoted in 1987 Legal Advisor's Report, Part 1, supra, note 204, at 55-6; emphasis added.
1129 4., at 56.

1130 Emphasis added.

1131 7987 Legal Advisor's Report, Part 1, supra, note 204, at 56.

1132 A 70.
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exotic ABMs.

Internal U.S. documents reveal that the U.S. was uncertain about how the Soviets viewed the com-
bined effect of Article I, II and III. However, this uncertainty does not seem to have stemmed from doubt
as to the Soviets' view of the scope of the definition of "ABM system” in Article 11(1).

Furthermore, Soviet concessions as to the combined effect of Articles I, II, and III may not signify
anything about their understanding of the scope of Article IL. This is because there were clear indications
that the Soviets regarded Article I as applicable to exotic ABMs even before "currently consisting of” was
added to Article II(1). For instance, on 10 December 1971, Shchukin said that

both sides agree that there should not be territorial defenses. The Soviet side has proposed

specific language covering this in Article I; thus, the agreement would ban the deployment
of future systems in a manner providing a territorial defense. 1133

Moreover, on 15 September 1971, when the Soviets briefly put forward introductory language to Article
TI(1) that listed provisions whose obligations would apply to the ABM svstems described in Article I, that
list omitted Article I. Thus, the Soviets may not have regarded the Article F(1) definitions as applicable to
Article I. If this was the case, this casts doubt on the relevance for the meaning of Article II of Soviet
assertions that the combined effect of Articles I, IT and IIT banned the deployment of exotic ABMs.

Al0.1.9 The Absence of Statements in the Record Expressly
Limiting the Applicability of Agreed Statement D
To Fixed, Land-Based Systems and Components

The Legal Advisor finds support in the absence of statements in the negotiating record by either side
expressly acknowledging that Agreed Staternent D would apply to fixed, land-based ABM systems and com-
ponents only. 1134 In fact, however, Agreed Statement D is not limited to fixed, land-based exotic ABMs.
It just happens to duplicate the effect of Article V(1) with regard to mobile exotic ABMs.

There are indications, thought, that the extended discussion of limitations on exotic ABM deploy-
ments operated under the assumption that fixed, land-based systems were what was being discussed. On 14
December 1971, Shehukin said that

he thought we should discuss optical systems: they represent current technology which can
be applied to meeting certain ABM tasks. Nitze said that our suggested language for Arlicle
V, paragraph (c), would apply to optical systems only if they substitute for ABM radars, not
if they were used as adjuncts to radars. Shchukin said that he assumed I was referring to the
fact that meteorological conditions would prevent optical systems from being completely
substitutable for radars. Brown said this was correct.

In a similar vein on 14 January 1972, Shchukin

1133 A.639.

1134 1987 Legal Advisor's Report, Part 1, supra, note 204, at S.

135 A-647.
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said that was right; he pointed out, however, that this did not prohibit the deployment of a
telescope, for instance, in support of a radar. He was not sure that deploying a telescope
would provide any benefit because of weather problems, but there were some who had an
opposite view. Deployment of such a telescope would clearly not substitute for a radar 113

Only in the case of land-, sea- and air-based systems, or space-based boost phase systems, does the pros-
pect of adverse meteorological conditions make it impossible for optical sensors to fully substitute for
radars. Weather would not affect space-based sensing for midcourse BMD. The assumption that sensing
would take place through the atmosphere therefore suggests that the sides understood the discussion of the
exotic ABM deployiment ban to be limited to fixed, land-based systems and components.

Al10.1.10  References to Agreed Statement D Indicating
That It Was Regarded As Superfluous

The Legal Advisor asserts that the Soviets did not regard Agreed Statement D as superfluous during the
negotiations.}137 There are, however, a number of indications that the parties regarded Agreed Statement
D as no more than a clarification of what Articles I, II, and IIT already provided.

For example, the 10 January 1972 U.S. reporting cable!138 made it clear that the U.S. was willing
to consider recording the sides’ agreement to prohibit the deployment of exotic ABMs in an interpretive
statement, rather than in bracketed JDT Article V(3), only if

the Soviets continue to indicate that these articles {I, II and III] in substantially their present
forin would be acceptable to them, and recognize that deployment of future ABM systems is
not permitted under these articles without further agreement of the Parties.1139

One proponent of the permissive interpretation has claimed that Agreed Statement D "is an Agree-
ment and not an Unclerstauding,"ll4 i.e. an independent substantive obligation and not a mere interpreta-
tion of Articles I, II and IIX. The written negotiating record does not bear this out. It contains a number of

1136 A 713,

1137 1987 Legal Advisor's Report, Part 1, supra, note 204, at 6.

1138 Supra, text accompanying note 1131,

1139 Quoted in 1987 Legal Advisor’s Report, Part I, supra, note 204, at 56; emphasis added.
1140 constitution Hearings, supra, note 237, at 450 (prepared statement of Senator Hollings).

1141 on 263 anuary 1972, the Garthoff/Grinevsky group worked out an agreed draft text, calling it "Agreed
Interpretive Statement on Future ABM Systems.” (A-743, Attachment 1) On 1 February 1972, Alli-
son referred to the provision as an "agreed interpretive statement” and as an "interpretive statement.”
(A-766)

There are also several such references in internal U.S. materials from the negotiations. See 1987
Legal Advisor's Report, Part 1, supra, note 204, at 64, 67 and 70 (all referring to an "ag. eed interpreta-
tion,” although the last of these put the expression in quotation marks, arguably questioning the
appropriateness of the label} and at 71 ("interpretive statement”). Even more explicitly, an internal
U.S. memo of 20 January 1972 from delegate Aldridge (quoted at 59) refers to Agreed Statement D
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references to Agreed Statement D as an "interpretive statement”1141 or an "understanding."1142 Only once

was Agreed Statement D referred to as an "agreement,” and that same passage referred to it as an "under-
standing” as well.1143

On 3 February 1972, Ambassador Smith issued the following statement:

The sides have agreed ad referendum to Delegations on an interpretation of how the provi-

sions of the ABM Treaty would apply to ABM systems and their components based on possi-
ble future technologies.

This is the clearest indication in the record that Agreed Statement D was seen as an interpretation of Trea-
ty articles.

This review of the terminclogy used to describe Agreed Statement D is more consistent with the

provision’'s being an agreed interpretation of what the Treaty articles provided than with its being a separate
agreement with no basis in the Treaty proper.

It should also be noted that while Agreed Statement D was being negotiated (21 December 1971 to
3 February 1972) Article III had not yet been amended to ban all ABM system deployments. Furthermore,
the proscription in Article I was, strictly speaking, limited to deployments "for defense of an individual
region” and there was no formal agreement that it banned all exotic ABMs. Agreed Statement D was there-
fore not fully redundant at the time of its negotiation. It only became fully redundant once Article Il was

amended in late April-early May 1972 and the Soviets acknowledged that Article I1I banned the deployment
of exotic ABMs. 1143

It har also been asserted that if Agreed Statement D were superfluous, there would have been no
need to "add” it to the Treaty.1146 This misrepresents the chronology of the negotiations. Agreed State-
ment D was negotiated before Article III was amended to proscribe the deployment of ABM systems and
components. The version of the Treaty text that existed at the time Agreed Statement D was being negotiat-
ed was much less clear than the final Treaty text that the deployment of exotic ABMs was prohibited. Thus,
the question was not whether Agreed Statement D would be added at the end of the negotiations, but
whether, having been agreed upon when the Treaty text did not adequately prohibit the deployment of all
exotic ABMs, it would be delered once that inadequacy had been removed through the amendment of Arti-

as "an agreed minute and interpretation of Articles I, II and IIL."

1142 Garthoff in A-663 of 17 December 1971 ("clear and explicit understanding”), A-667 of the same date
("explicitly agreed understanding”) and A-677 of 20 December 1971 (“clear agreed mutual understand-
ing"); U.S. Delegation in A-678 (Attachment) of 21 December 1971 ("clear agreed understanding”);
Grinevsky in A-667 ("understanding”) and A-678 ("suggested separate agreed understanding”).

1143 Kishilov (A-663, 17 December 1971) observed that “such an agreement could be in a separate under-
standing.”

1144 7987 Legal Advisor's Report, Part 1, supra, note 204, at 63, quoting A-782a; emphasis added.
1145 Nynn Report -- Part 4, supra, note 448, at 104-5.

1146 7987 Legal Advisor's Report, Part 1, supra, note 204, at 3-4.
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cle 15,1147

Al10.1.11  The "Talking Points” of 31 January 1971

On January 31 1971, Garthoff showed Kishilov and Grinevsky a set of five points about exotic ABM sys-
lems:

Attachment 2 — Statement on 'Future ABM Systems’
It is understood that both sides agree that:

1. ABM systems and their components, as defined in Article II, should not be deployed
except as provided for in Article IIL,

2. The deployment of ABM system components other than ABM interceptor missiles,
launchers, or radars to perform the functions of those components is banned.

3. Devices other than ABM interceptor missiles, ABM launchers, or ABM radars could be
used as adjuncts to an ABM system provided that the devices could not perform the func-
tions of and substitute for ABM interceptor missiles, ABM launchers, or ABM radars. For
example, a telescope could be deployed as an adjunct to an ABM system, whereas a laser
for performing the function of an interceptor missile by rendering ineffective a strategic bal-
listic missile in flight trajectory could not be deployed.

4. Article III should be drafted so as not to permit the deployment of devices other than
ABM interceptor missiles, ABM launchers, or ABM radars to substitute for and perform
their functions.

5. If such devices are created in the future, their deployment could be provided for by limi-
tations subject to dlscussmn in accordance with Article XIII and agreement in accordance
with Article XIV.1

Point 4 made clear an intention to draft Article IIT in such a way as to prohibit the deployment of exotic
ABMs. SALT Document A-763 notes that "[a]fter reading the talking points, Grinevsky said that he
believed there was complete agreement.” The following day (1 February 1972) Grmevsky said that the Soviet
Delcgation "had found interesting and helpful the 5 points given by Garthoff."114? While he did not state
that the Soviet Delegation as a whole agreed with the "talking points,” neither did he retract his stated belief
of the previous day that there was complete agreement on their content. It is therefore reasonable to con-
clude that, as of 1 February 1972, the parties shared an intention to draft Article ITI in such a way as to
prohibit the deployment of exotic ABMs.

One way to effect such an intention would be to make Article ITI expressly prohibit “the deployment
of devices capable of substituting for ABM interceptor missiles, ABM launchers and ABM radars.” How-
cver, another way would be to have Article II define "ABM systems” to include exotic ABM systems and

1147 Nyunn Report -- Part 4, supra, note 448, at 106.
1148 A-763, Attachment 2.

1149 A 769,
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components, and have Article III ban the deployment of ABM systems and components except for permit-

ted numbers of ABM interceptor missiles, launchers and radars. The final Treaty text implemented the lat-
ter option.

Thus we have, in the discussion of the “talking points,” an apparent shared intention to have Article
ITI ban exotic ABM deployments and, in the final Treaty text, langnage that appears to carry out that inten-
tion in a way that requires Article II to define "ABM systems" to include exotic ABM systems. In the
absence of evidence that the parties did not implement Talking Point 4, contrary to the apparent shared

intention it expressed, it is fair to conclude that the parties’ discussion of the "talking poinis” supports the
restrictive interpretation.

The 1987 Legal Advisor's Report does not concede that the "talking points” give significant support
to the restrictive interpretation. First, it notes that the "talking points” did not suggest that development and
testing of exotic ABMs had already been regulated in Article V(1). The Legal Advisor seems to feel that
the points ought to have done so, since they concerned future ABM systems and were not expressly limited
to fixed, land-based devices. 1130° However, the "talking points” did not deal with development and testing
at all. Although their title covered all a. {)ects of exotic ABMs, their subject matter was really the deploy-
ment of all fixed, land-based ABMs.1 This being the case, their failure to mention a prohibition on the
development and testing of mobile exotic ABMs is no more remarkable than their silence on the develop-
ment and testing ban on traditional ABM components in mobile basing modes. In fact, the "talking points”
.do not give a full account of the restrictions on deployment, since they fail to mention Article V(1)'s pro-
hibition on mobile deployment. This omission suggests that, despite their failure to expressly restrict them-
selves to fixed, land-based ABMs, the "talking points” were not meant to deal with the deployment of
mobile ABMSs, either traditional or exotic.

The Legal Advisor also argues that Point 4

indicated that the parties felt they needed to redraft Article IIT to prohibit the deployment
of substitute devices — an implicit acknowledgement that Article IIT as then drafted would
not prohibit deployment of [exotic ABMs]. In the subsequent negotiations, a change in Arti-
cle IIT made clearer than in earlier drafts that only those systems and components specified
in the Article could be deployed. The provision did not, however, contain language express-
ly prohibiting the deployment of substitutes for "systems” and "components."l

This is misleading in two respects. First, at the time the “talking points” were being discussed, the parties
did not have an agreed text for Article III. Moreover, it is clear that neither the U.S. nor Soviel draft of
Article IIT of that time prohibited the deployment of exotic ABMs, even assuming that Article II defined
"ABM systems” to include exotic systems. 1153 At that time, an argument could be made that the combined

1150 7957 Legal Advisor's Report, Part I, supra, note 204, at 61-2.

1151 point 1 deals with the deployment of traditional ABM components. Points 2 through 5 deal with the
deployment of exotic ABMs.

1152 7087 Legal Advisor's Report, Part 1, supra, note 204, at 6Z.

1153 A draft cable prepared by the U.S. Delegation on 8 January 1972 (but never sent) described the par-
ties’ drafts of Article III as follows:

Article ITI, U.8. version, contains words to the effect that the Parties will deploy no



Appendix 10: Negotiating Record and Negotiators’ Opinions — Analysis 490

effect of Artlcles I II and IIT was to ban the deployment of exotics, but the prohibition lay in Article I, not
in Article IT1. 154 It was only much later that Article ITl was amended to itself prohibit the deployment of
ABM systems, except as it expressiy permmed 1155 Thus, it was only natural for Garthoff to acknowledge
that Article IIT as then drafted would not prohibit the deployment of exotics. Article III as then drafted did
not prohibit anything.

Second, Talking Point 4 did not say that Article ITI was to be drafted so as to expressly prohibit the
deployment of exotic ABMs. It only said that it “should be drafted so as not to permit the deployment” of
exotics. Thus, the fact that the final text of Article IIT does not specifically proscribe the deployment of
exotic ABM "devices” is of no significance.

A10.1.12  The Connection Between Agreed Statement D and Adrticle V

Under the permissive interpretation, Agreed Statement D is related to Article V(1). The fact that it con-
templates the "creation” of exotic ABMs without limitation as to basing mode, it is argued, makes clear that
Article V(1) could not have been meant to place restrictions on exotic ABMs. Under the restrictive inter-
pretation, however, Agreed Statement D is essentially unrelated to Article V. The Legal Advisor therefore
finds support for the permissive interpretation in the fact that

{w]hen the parties confirmed their acceptance of Agreed Statement D on February 3, 1972,
they did so by notmg their agreement "concerning Article V of the Joint Draft Text of an
ABM Treaty. vl

The Repori concedes that

[t]his format may have resulted simply from the fact that Parsons made a statement on that
day (entitled "Article V of the ABM JDT"), agreeing to drop Article V(3) if the Soviets
acce[ﬂesqi the interpretation relating to substitute components based on other physical princi-
ples. :

more than specified levels of ABM interceptor missiles, ABM launchers, and ABM
radars. Soviet version of Article III, uses phrase "the Parties undertake not to deploy
ABM system components listed in Article IT ...." except in geographically prescribed
areas, and "shall not deploy more than” specified number of launchers and ABMs,
thus not "providing for” other ABM component deployments.

(Quoted in 1987 Legal Advisor's Report, Part 1, supra, note 204, at 55)
13 The 87 anuary 1972 draft cable notes that the agreed Article I

states that the Parties undertake “not to deploy ABM systems for defense of an indi-
vidual region except as provided for in Article TIL."

(Quoted in 1987 Legal Advisor's Report, Part 1, supra, note 204, at 55)

1155 gee A-838, Attachment 2 (11 April 1972) where the U.S. first proposed this language, and A-872 (26
April 1972) and A-873 (28 April 1972), where there is discussion and eventual Soviet acceptance of
the approach.

1156 7987 Legal Advisor's Report, Part 1, supra, note 204, at 62, citing A-776; emphasis added.
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However, it contends that:

the statement may also reflect an implicit assumption by the qar_ties that the Agreed State-
ment was relevant to all of Article V, including Article V(1). 158

Like the textual argument '1tself,1139 this evidence of a substantive relationship between Agreed
Statement D and Article V(1) is not persuasive. The agreed statement replaced JDT Article V{3) -- a provi-
sion that had been part of JDT Article V (or its predecessor U.S. Article 6) since its introduction on 27
July 1971, over six months earlier. This long-time association of the agreed statement with Article V as a
potential substitute for Article V(3) is a far more plausible explanation for its connection with Article V
than is the highly strained argument of its substantive relevance to Article V(1).

A10.1.13 Indications That The Soviets Understood the Final Form
Of Article Il To Ban the Deployment of Exotic ABMs

On 28 April 1972, Parsons asked if he understood correctly that the Soviets could probably accept a formu-
lation of Article III in which the parties would agree not to deploy ABM systems and components except as
the article allowed. "Grinevsky said that they could, as this would ban ‘other systems."'116 In this context,
it is clear that "other systems” meant exotic ABM systems, since there was no question of Article III regu-
lating non-ABM systems. Thus, Grinevsky was expressly acknowledging that inserting into Article III a pro-
hibition against the deployment of ABM systems would have the effect of prohibiting the deployment of
exotic ABMs. Article III could not do this unless Article II(1) (whose application to the whole Treaty had
Jong since been settled) defined "ABM systems” to include exotic ABMs. Thus, this staiement is strong evi-
dence that the Soviets accepted the restrictive interpretation.

In response to the argument that Soviet acceptance of the restrictive interpretation of Article V(1)
is implicit in events surrounding the finalization of Article III, the Legal Advisor argues that “{f]or all these
effects to have occurred in this retroactive manner, without explicit confirmation, is unduly strained.”1161
However, Grinevsky's statement unambiguously implies an Article I1(1) definition of "ABM systems” that
includes exotic ABMs. There is nothing strained about applying that same Treaty-wide definition to Article
V(1) and concluding that the Soviets must have understood that the development, testing and deployment of
exotic ABM systems and components in mobile basing modes was prohibited.

Neither is it convincing to argue that the change to Article III was intended to clarify Agreed State-
ment D, and that the latter was where the real prohibition lay.ll62 Grinevsky did not say that Agreed State-

1157 14., at 62-3.

1158 14., at 63.

1159 For a critique of the textual argument, see Chapter 4, Section 4.2.1.2.1.7, supra.

1160 A-g73.

1161 7987 Legal Advisor's Report, Part 1, supra, note 204, at 789,

1162 *The Agreed Statement was ambiguous, and the change in Article II1 helped to clarify its purpose.”

(Id., at 73)
There is some support for this view in a U.S. reporting cable of 6 May 1572 (USDEL SALT
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ment D would ban exotic ABMs; he said that Article IIT would do so.

A10.1.14 The U.S. View of the Soviets' Understanding of the Scope of
Articles V(1) and II(1) as Shown in Internal U.S Documents

The Legal Advisor asserts that the U.S. Delegation (a) was uncertain whether the Soviets agreed that Arti-
cle V(1) applied to exotic ABMs and (b) believed that the U.S. should make a unilateral statement and, if
possible, elicit Soviet agreement that it did apply to them. In support of these claims, the Legal Advisor
cites and analyses the following internal U.S. documents:

1. U.S. SALT I Legal Counsel John Rhinelander’s 24 January 1972 draft of an "Article-by-Article
Analysis of ABM Treaty”;

2. a 16 February 1972 draft of Rhinelander's "Article-by-Article Analysis”;

3 a paper issued on 6 March 1972 by a Verification Panel Working Group on open issues arising
from the JDT;

4. the 20 March 1972 draft of Rhinelander’s "Article-by-Article Analysis”;

5. an internal ACDA memorandum dated 20 March 19‘)’2;1164

6. a 12 April 1972 summary of meetings between U.S. delegates held on 3 and 5 April 1972;1165

7. the 20 April 1972 draft of Rhinelander’s ”Article-by—Articlé Analysis”;

8. the 24 May 1972 draft of Rhinelander’s "Article-by-Article Analysis”;

The first Rhinelander "Article-by-Article Analysis”, that of 24 January 1972, clearly indicated that
JDT Article V(1) applied to exotic ABMs. Its analysis of that provision read as follows:

Paragraph 1 of Article V prohibits the development, testing or deployment of:
- an ABM systems [sic] that is sea-based, air-based, space-based, or mobile land-based.

- an ABM interceptor missile, ABM launcher, or ABM radar that is sea-based, air-based, space-
based, or mobile land-based. '

- a device, which would replace an ABM interceptor missile, ABM launcher or ABM radar in an
ABM system, ________, that is sea-based, air-based, space-based, or mobile land-based. 1160

1289): "US approach on lead-in {of Article IIT] reinforcing the interpretive statement dealing with
future ABM systems...."

1163 7987 Legal Advisor's Report, Part 1, supra, note 204, at 64-73.
1164 Memorandum, J.L. Malone to Hancock, ACDA GC, 20 March 1972,

1165 Memorandum, “Summary of Delegates’ Review Of Issues Raised in Article-by-Article Analysis of
ABM Treaty (draft March 30)...."
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This draft showed uncertainly, however, as to whether Article IV limited the testing and development of

exotic ABMs to agreed test ranges, using brackets to indicate that doubt. Its analysis of Article IV read as
foliows:

[This Article limits the testing and development of fixed, land-based ABM systems which
are based on future technology to current or agreed test ranges.)!

It seems fairly clear that the uncertainty concerning Article IV did not result from doubt as to whether the
Soviets regarded the Article IT(1) definition of "ABM system’ as including exotic ABM systems. Had this
been the case, doubt should also have been cast on Article V(1)'s application to exotic ABMs. But the anal-
ysis of Article TV confirmed the application of Article V(1) to exotic ABMs:

Nothing in the Treaty prohibits testing and development of ABM systems based on future
technology other than paragraph 1 of Article V, which prohibits the development, testing or
deployment of any ABM system, or any ABM component, which is sea-based, air-based,
space-based or mobile land-based.11

In the Rhinelander draft of 16 February 1972, the analysis of Article V(1) was the same as in the 24
January draft, except for the addition of two sets of brackets: 169

Paragraph 1 of Article V prohibits the development, testing or deployment of:
- an ABM systems [sic] that is sea-based, air-based, space-based, or mobile land-based.

[- an ABM interceptor missile, ABM launcher, or ABM radar that is sea-based, air-based, space-
based, or mobile land-based.]

[- a device, which would replace an ABM interceptor missile, ABM launcher or ABM radar in an
ABM system, _____, thatis sea-based, air-based, space-based, or mobile land-based.]lﬂ0

Evidently, the following footnote was added in each case to explain the brackets: "US has not made its posi-
tion clear to Soviets, and Soviet position not clear.”1171 1t should be noted, however, that this draft brack-
eted not only the assertion that Article V(1) applied to substitute devices, bur also the statement that it

applied to traditional ABM components. This strongly suggests that the uncertainty did not relate uniguely to
exotic technology.

1166 7987 Legal Advisor's Report, Part I, supra, note 204, at 65.
1167 Ihid.

1169 14, at 66.
170 pid,

1171 ppig.
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Perhaps the provision’s application to individual components — traditional and exotic alike — as opposed to
systems, was not clear. The Legal Advisor informs us that the sentence dealing with substitute devices
remained bracketed in the Rhinelander drafts of 20 March1172 and 20 April 1972, 1173 and that these brack-
ets were not removed until the draft of 24 May 1972.1174 He does not say, however, whether the sentence
dealing with traditional components also remained bracketed in the 20 March and 20 April 1972 drafts.
Only if those brackets were removed, while those around the sentence dealing with substitute devices
remained, would these two drafts reveal doubt uniquely related to exotic ABM systems.

The Verification Panel Working Group paper of 6 March 1972 assumed that Article V(1) prohibited
the development, testing and deployment of "ABM components (i.e., launchers, interceptors, radars, or
other devices capable of substituting for them) 1175 However, the fo]lowing footnote appeared after two
of its references to "all ABM components (viz. "launchers, interceptors, radars, and other devices capable
of substituting for them)": “The JCS representative would delete the phrase 'and other devices capable of
substituting for them.” The Legal Advisor asserts that this meant that the JCS representative did not agree
that Article V(1) applied to exotic ABMs. If so, however, this was only the opinion of one of the several
executive agencies represented at the meeting, and not that of the executive branch as a whole.

More support for the restrictive interpretation came in the analysis of Article II in the 20 March
1972 draft of the "Article-by-Article Analysis”. This draft clearly implied a definition of "ABM system” in
Article II(1) that included exotic ABMs. It stated that the word "current” did not limit “the generality of the
term to systems composed of such components [i.e. traditional ABM components], but would also include
future systems using different components.” It also asserted that the listing of components in Article II(1)-
was "illustrative but not exclusive” of the components covered by the Treaty 1176 This supports the view
that the bracketing of the sentence dealing with substitute devices in the analysis of Article V(1) was not
occasioned by doubt about the applicability of Article V(1) to exotic ABM systems.

The Legal Advisor notes that this draft proposed the following:

The US should consider an agreed interpretation, or US statement, on "development or
testing” as used in Article IV. This should dovetail with an interpretation on prohibited
development or testing of systems for certain environments in Article V(1). This definition
should apply equally to "current” ABM components and "future systems”. The agreed inter-
pretation should be keyed to agreed language in Article II1.1177

This is not, however, as the Legal Advisor seems to imply, a recommendation to clarify the application of
Article V(1) to exotic ABMs. It is a suggestion for a clarification of the meaning of "development and test-
ing” in Articles IV and V(1). In fact, this recommendation implicitly confirms Article V(1)'s coverage of
exotic ABMs by stating that the definition of "development and testing” should apply “equally to 'current’

1172 14, | at 68.
073 14, at 72.
1174 ppiq.

1175 14, at 66-7.
1176 f4. | at 67.

M77 14, at 68.
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ABM components and "future systems.”” Under the permissive interpretation, there are no restrictions on
the "development and testing” of exotic ABMs. There would therefore be no reason to apply a definition of
those terms to exotic ABMs.

The Legal Advisor reports that the ACDA memorandum of 20 March 1972 suggested the following
as part of an "inventory” of agreed statements the U.S. might possibly seek:

A clear understanding that Article IV limits the development and testing of 'future’ ABM
systems and ABM components (the deployment of which is prohibited) to current or agreed

test ranges is needed. Further, what is prohibited under the "develop, test” language of Arti-
cle V(1), is not clear. 117

Again, however, there is no recommendation concerning Article V(1)'s coverage of exotic ABM systems.
The agreed statements proposed in this memorandum concern (a) Article IV's coverage of exotic ABMs
and (b) the meaning of "development and testing” in Article V(1).

In the 12 April 1972 summary of meetings between U.S. delegates held on 3 and 5 April 1972, the
issue of the application of Article V(1) to exotic ABM systems does arise. This document notes that the
delegates decided to raise with the Soviets the issue of the application of Article V(1) to ABM systems
composed of both mobile and fixed, land-based components. It notes that the U.S. Delegation

[d]eferred [the] decision whether U.S. should make [a] statement which would make clear

that development, testitég or deployment of "future ABM systems” which are space-based,
etc., are prohibitet;l.117

The U.S. never did approach the Soviets on this issue. The fact that a U.S. statement on the matter was
considered makes it clear that at least some of the U.S. delegates thought that the matter was unclear.
However, again, this document is not evidence that the delegation as a whole thought so. The fact that no
U.S. statement on this subject was ever made suggests that the majority of the U.S. Delegation believed, by
the end of the negotiations, that none was needed.

As mentioned, the 20 April 1972 draft of Rhinelander's "Article-by-Article Analysis” bracketed that
part of its treatment of Article V(1) that dealt with substitute devices, as had the drafts of 16 February and
0 March 1972. On this occasion, the accompanying footnote read: "US has not emphasized position in
text, which is based on guidance, and the Soviet position may not be clear,” supplemented by the following:
"ISSUE: Whether US should make US position in ‘Four Points on future systems[']; see page 13, footnote
1.” The Legal Advisor asserts that "[t]he points proposed would have clarified these issues, but no such
effort was made." 181 Yet he reveals no evidence that what was being discussed here was whether Article
V(1) applied to exotic ABM systems.

1178 ppid.
U7 r., at 72.

1180 1t is also possible that the U.S. Delegation refrained from making a statement out of fear that once the
issue was expressly raised the Soviets would deny the application of Article V(1) to exotic ABMs.

1181 7987 Legal Advisor's Report, Part L, supra, note 204, at 72.



Appendix 10: Negotiating Record and Negotiators' Opinions — Analysis 496

The brackets in Rhinelander’s analysis of Article V(1) were not removed until the draft of 24 May 1972.
The Legal Advisor states that this shows that "Rhinelander apparently decided, some time between April 20 and
May 24, that Article V(1) did, after all, apply to substitute 'devices,” and that the dropping of brackets was done
"without explanation for this change, and without any effort having been made to clarify either the U.S. or Soviet
positions, as Rhinelander had recommended," 1182 Ag hag already been noted, it is not at all clear that any of
Rhinelander’s drafts exhibited doubt concerning the application of Article V(1) to exotic ABM systems. Further-
more, there is no evidence that he recommended approaching the Soviets on this matter. However, even if both
of these assertions were true, an important event occurring between 20 April and 24 May 1972 should have
removed any doubt. This was the amendment of Article III to prohibit the deployment of “ABM systems and
components” except as that article permitted, and, in particular, Grinevsky's 28 April 1972 comment that this new
text of Article III "would ban ‘other systems.’"llsé Soviet remarks, such as Grinevsky’s, made in connection with
the finalization of Article IIX (and made between 20 April and 24 May) may have been what reaffirmed the U.S.
belief — already held, but not yet certain — that the Soviets had accepted the restrictive interpretation.

In conclusion, there is no clear evidence in the U.S. internal documents cited by the Legal Advisor that
the U.S. delegation as a whole doubted that the Soviets regarded Article V(1) as applicable to exotic ABM 8ys-
tems. In particular, brackets around the assertion that Article V(1) prohibited the development, testing and
deployment of substitute devices in three drafts of Rhinelander’s "Article-by-Article Analysis of ABM Treaty”
may well have reflected uncertainty on different issues.

Al10.1.15 Conclusions Concerning the Declassified Portion
Of the U.S. ABM Treaty Negotiating Record

The declassified portion of the U.S. ABM Treaty negotiating record contains some materials that support
the permissive interpretation. However, it contains many materials that support the restrictive interpretation
as well. At most, therefore, it is ambiguous. It therefore affords no justification for overturning the inter-
pretation clearly established by the Treaty text — the restrictive interpretation.

1182 1g., a1 72-3.

1183 A .g73.
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- Al10.2 Review of the Opinions of U.S. SALT I Negotiators
As to Whether the Soviets Accepted the
Restrictive Interpretation During the Negotiations

The opinions of former U.S. ABM Treaty negotiators overwhelmingly favour the restrictive interpretation.
One of the earliest exqressions of opinion came from John Rhinelander, Legal Advisor to the U.S. Delegia—_
tion, in a 1974 book.1184 His chapter of this book unequivocally supports the restrictive interpretation.l 85

His overall assessment of the Treaty's effect on future systems was exactly that of the restrictive interpreta-
tion:

... The prohibitions in Article V apply to each of the three basic ABM components, as
well as the system as a whole... It would also prohibit future ABM systems, such as an air-
borne killer laser, as a substitute for a fixed land-based ABM interceptor missile, or a

space-based sensor that, coupled with land-based components, was capable of substituting
for one or more current ABM components.t

Toeday, Rhinelander still believes that the Soviets agreed to the restrictive interpretation. He con-
cedes that thefr initially professed reluctance to impose limits on exotic ABMs, but contends that they even-
tually agreed.1187 In fact, Rhinelander's recollection is that Soviet agreement to apply the Article V(1) ban

1184 Rhinelander, "The SALT Agreements”, supra, note 561, at 128 and 134. Rhinelander has testified that
the book reflects his contemporaneous recollection of the advice he gave to the SALT delegation
"which was the basis for the executive position before, during and after the ratification process.”
Although written while he was out of government, the chapter was, he says, informaily cleared prior
to publication with former government colleagues, in order to ensure both accuracy and non-

disclosure of classified information. (ABM Treaty Interpretation Dispute Hearings, supra, note 141, at
79)

1185 1 particular, it expressly states

1. that the ABM Treaty prohibitions are not limited to ABMs with nuclear warheads (Rhine-
lander, "The SALT Agreements’, supra, note 361, at 128)

2. that Articles IT and 11 "provide the treaty framework for the ban on 'future ABM systems,”
which is merely "spelled out further” in Agreed Statement D (Ibid.) and

3. that Article V(1) applies to future systems. (fd., at 128 and 134)

1186 14, at 134.

1187 From the best of my recollection and after discussions with former SALT I colleagues

now out of government, there is no doubt that the Soviets understood that the text of
the ABM Treaty prohibited the development, testing and deployment of space-based
'future’ or ‘exotic’ systems based on the language the U.S. sought and obtained in
Article II{1) and Article V(1).

(1985 ABM Treaty Interpretation Dispute Hearings, supra, note 141, at 359 (answers of John B. Rhine-
lander to additional questions submitted by Congressman Fascell)



Appendix 10: Negotiating Record and Negotiators’ Opinions — Analysis 498

on mobile ABMs to exotic devices was achieved fairly early in the negotiations on exotics — in-the fifth
negotiating session, 1188 "by September 1971, less than two months after the issue was first raised. »1189
Swift agreement on the prohxbmon of all aspects of maobile exotics was possible because the U.S. was not
pursuing them at the time. 1190 The development and testing of fixed, land-based exotic ABMs was not a
contentious issue either, because not only did the U.S.8.R. oppose its prohibition, but the U.S. Joint
Chiefs of Staff insisted on preservmg for the U.S. the option of developing and testing fixed, ground-based
ABMSs based on other physical principles. 1191 The prolonged disagreement — lasting, according to Rhine-
lander, about five months, into the sixth negotiating session — was over the very narrow issue of the
deployment of fixed, land-based exotics, which the Soviets wanted to permit but the U.S. wanted to prohib-
it. This activity is regarded as prohibited under either interpretation.

Sidney Graybeal was an ACDA representative at SALT I, and headed the U.S. contingent to the
working group charged with negotiating Article V. He believes that the writren negotiating record is ambigu-
ous as to whether the Soviets accepted the restrictive interpretation. As a key participant in the negotiating
process, however, with the additional knowledge that entails, he beheves that "[t]he Soviets fully understood
what was intended by article V,” i.e. that it applied to exotic ABMs.1 Graybeal calls the process of
using aléiwew of the written negotiating record alone to support the permissive interpretation "rewriting his-

tory."

Graybeal recalls that his discussions with Soviet delegate Karpov were “very explicit and very
detailed” and, based on them, there is no doubt in his mind that Karpov understood that the restrictive
interpretation was what had been agreed upon:1195

To the best of my recollection, the U.S. never sought an Agreed Statement confirm-
ing that Article V(1) covered 'exotic’ systems. We probably felt that seeking further
specific agreement was unnecessary and would not be productive. In any event, I am
absolutely certain that my contemporaneous advice to the U.S. delegation on the
scope of Articles III and V(1) with respect to 'exotic’ systems was clear and that none
of the delegates (State, ACDA, JCS and OSD) disagreed with that advice. 1 recall no
indication that the Soviets thought otherwise.
(Id., at 74 (testimony of John B. Rhinelander; emphasis in original)).
1188 14., at 90 (testimony of John B. Rhinelander).

1189 14, at 372 (answers of John B. Rhinelander to additional questions submitted by Congressman Fas-
cell)

1190 gpiq.
1191 p4., at 53 (testimony of John B. Rhinelander).
1192 g4, , at 70-1 and 90 (testimony of John B. Rhinelander).

1193 Constitution Hearings, supra, note 237, at 221 (testimony of Sidney Graybeal).
1194 1p;q.

1193 14., at 217.
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I think that based on my knowledge, my experience with Karpov and expressing a personal
opinion, in my view the Soviets did fully understand and they fully agreed. My point is that
the specific details of those exchanges are nonexistent. You look at other parts of the
record, and there are in the negotiating record per se sufficient ambiguities for a very rigor-
ous analyst and an honest man to come to a different conclusion. So two people can come
to different conclusions on that. My personal conclusion is that this process [of reviewing
the written record alone, and concluding that it supports the permissive interpretation] is
rewriting what actually transpired.11

U.S. Delegation head Gerard Smith believes that there was a "meeting of minds"}1%7 on the restric-
tive interpretation:

The Soviets did not want to try to tie down futuristics, but in the end they did, after much
negotiating.

In fact, he, like John Rhinelander, maintains that the agreement to apply Article V to exotics was achieved
by September 1971 and that, from that time forwardi the only issue concerning exotics was whether their
fixed, land-based deployment would be prohibited.l 99

Harold Brown was a delegate-at-large at SALT 1. He has reviewed the written negotiating record

and lﬁggves that it is ambiguous, but lends more support to the restrictive than to the permissive interprela-
tion.

Raymond Garthoff was the Executive Secretary and Senior Advisor to the U.S. SALT 1 Delega-
tion. When asked in 1987 whether, in his view, "the Soviets also closed on the same [i.e. the restrictive)
interpretation of the treaty,” Garthoff answered in the affirmative. 1201 1ike Ambassador Smith, Gartholf
recalls that Soviet agreement to apply the Article V(1) ban on mobiles to exotic ABMs was obtained by

September 197'1i and that subsequent disagreement over exotics was limited to their fixed, land-based
df:ployment.l20

On 11 March 1987, Lt. Gen. Royal Allison (ret.) submitted to the Senate Foreign Relations Com-
mittee a joint letter, dated the previous day, from eight principal members of the U.S. Delegation. These
include, in addition to Ambassador Smith, and Mssrs. Rhinelander, Garthoff and Brown, Lt. Gen. Allison
himself (senior military official and JCS representative at SALT I), Ambassador J. Graham Parsons (Dcpu-

1196 14, , at 222.
1197 7985 SDI Hearings, supra, note 199, at 192 (prepared statement).

1198 1985 ABM Treaty Interpretation Dispure Hearings, supra, note 141, at 25 (testimony of Gerard C.
Smith).

1199 14, , at 265 (answers of Ambassador Smith to additional questions from Senator Warner).
1200 11, Brown, "Too Much, Too Soon”, Arms Control Today, May 1987, at 3.

1201 Constitution Hearings, supra, note 237, at 17 (testimony of Raymond Garthofl).

1202 14, | at 24.
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ty Chairman of the Delegation), Philip J. Farley (Alternate Chairman), and Dr. Lawrence D. Weiler
(Advisor to the Chicf Negotiator). Their joint testimony was, in part, as follows:

We wish to confirm our view that the Treaty prohibits the development and testing, as well
as deployment, of all space-based and other mobile-based ABM systems and components,
regardless of whether they use 1972-era or newer technologies. This view of the Treaty is
clear from the ordinary meaning of the Treaty text, the Treaty's negotiating record, the
United States legislative history, and the subsequent practice of both the US and the Soviet
Union. We believe that a careful reading of the classified negotiating record will support our
position.

We are convinced that the Soviet negotiators shared our view that the Treaty bans the
development and testing, as well as deployment, of all space-based and other mobile-based
ABM systems and components.

Two important U.S. delegates who did not sign this letter are Sidney Graybeal and the late Cal.
Charles L. FitzGerald. Flowever, their concurrence with the majority of their former colleagues is revealed
in an analysis of the negotiating record that they recently co-authored.1204 1t was very supportive of the
restrictive interpretation.le:’ Graybeal’s concurrence is aiso clearly shown by his recent Congressional tes-
timony on the matter.1206

Finally, Ambassador Smith has testified that Henry Kissinger, Secretary of State in 1972, now sup-
ports the restrictive interpretation.1207

Only one delegate, Paul Nitze, agrees with Judge Sofaer.1208 However, his position on the content
of the negotiating record is not necessarily inconsistent with that of his former colleagues. He has simply
noted that the written neglotiating record does not establish conclusively that the Soviets agreed to the
restriclive interpretation. 209 This is true. However, since (a) those written records are demonstrably

1203 Reproduced in id., at 495-6.

1204 FitzGerald/Graybeal Study, supra, note 973.

1205 gee generally 1987 Legal Advisor's Report, Part 1, supra, note 204.

1206 gee supra, text accompanying notes 1193 to 1196.

1207 Constitution Hearings, supra, note 237, at 171 (testimony of Gerard Smith).

1208 14., at 31 (testimony of Paul Nitze). Ambassador Nitze testified that the U.S. tried unsuccessfully for
months to tie the Soviets down to an agreement that the meaning of "components” in Article V
included non-traditional devices and finally agreed to Agreed Statement D "in order to cover the
point as best we could” (i.e. to at least nail down the exotic ABM deployment ban):

[Tlhey adopted a principled position: it was improper to try to limit systems based
upon technology which was unknown ... [although]... they finally agreed to Agreed

Statement D which limited the deployment of such systems, were they once created.

(Id., at 33)
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incomplete, (b) all other principal U.S. delegates believe that the Soviets accepled the restrictive interpreta-
tion (and in some cases were expressly told as much by Soviet t:ielegates)ul0 and (c) conclusive proof is

not required (and in most cases is unlikely to exist) in matters of treaty interpretation, Ambassador Nitze's
-opinion loses most of its force.

1209 Sidney Graybeal noted this in 1987 Congressional testimony, stating that
[iln his [Ambassador Nitze's] speech on April 1 [1987],... he carefully chooses his
words ..., that you cannot from the negotiating record tie down that the Soviets explic-
itly agreed to this particular point.

(Id., at 208-9; emphasis added)

1210 gee Chapter 4, Section 4.2.1.3.1.7, supra.
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U.S. AND SOVIET HEARINGS TO CONSIDER RATIFICATION
OF THE ABM TREATY: A COMPILATION OF EXCERPTS CONCERNING
THE MEANING OF "ABM SYSTEMS AND COMPONENTS"

APPENDIX 11(a) — WHITE HOUSE PRESS CONFERENCES!211

Passage #1  May 26, Spaso House, Moscow

Ambassador Smith. Now, Article IT defines what we are talking about and has a very important bearing on
the whole question of what we call future ABM systems. This treaty has as a most significant aspect that it
not only limits the present situation, but has a choking off effect on future systems which, under the terms
of the treaty as we have reached understandings, futures will not be deployable unless this treaty is amend-
ed. (at 99

1211 White House Press Conferences, reproduced in 1972 Senate Armed Services Hearings, supra, note 135,
at 99 (hereinafter White House Press Conferences).
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APPENDIX 11(b) - LEITER OF TRANSMITTAL, 10 June 19721212

Passage #1

In broad outline, the ABM Treaty Provides that:

[discussion of (a) the prohibition against nationwide ABM deployment or a base for the
same; (b) ABM deployment for defence of a region, except as specifically permitted; (c)

permitted deployments of ABM components, and their Jocations, including detailed limits
on radars]

In order to assure the effectiveness of these basic provisions of the Treaty, a number of detailed
corollary provisions were also agreed:

Development, festing and deployment of ABM systems or ABM components that are sea-
based, air-based, space-based or mobile land-based are prohibited;

Deployment of ABM systems involving new types of basic components to perform the cur-
rent functions of ABM launchers, interceptors or radars is prohibited;...

(at 121-2)

Passage #2

A. Limitations on ABM Systemns
(1) Deployment ...
Article II defines an ABM system as "a system to counter strategic ballistic missiles or their ele-

ments in flight trajectory”. It indicates that such systems currently consist of ABM interceptor missiles,
ABM launchers and ABM radars... (at 123)

1212 Supra, note 530, at 121-34.
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Article III prohibits the deployment of any ABM systems or their components except as provided therein.
Under Article ITI, the Parties may deploy only systems consisting of ABM interceptor missiles, ABM
launchers and ABM radars. (at 124)

Passage #4

(2) Development, Testing and Other Limitations

Article V limits development and testing, as well as deployment, of certain types of ABM systems
and components. Paragraph V(1) limits such activities to fixed, land-based ABM systems and components
by prohibiting the development, testing and deployment of ABM systems and componcnits which are sea-
based, air-based, space-based or mobile land-based... (at 125)

Passage #5

(3) Future ABM Systems

A potential problem dealt with by the Treaty is that which would be created if an ABM system were
developed in the future which did not consist of interceptor missiles, launchers and radars. The Treaty
would not permit the deployment of such a system or of components thereof capable of substituting for
ABM interceptor missiles, launchers or radars: Article I1(1) defines an ABM system in terms of its func- -
tion as "a system to counter strategic ballistic missiles or their elements in flight trajectory” noting that such
systems "currently” consist of ABM interceptor missiles, ABM launchers and ABM radars. Article III con-
tains a prohibition on the deployment of ABM systems or their components, except as specified therein,
and it permits deployment only of ABM interceptor missiles, ABM launchers and ABM radars. Devices
other ihan ABM interceptor missiles, ABM launchers and ABM radars could be used as adjuncts to an
ABM system, provided that such devices were not capable of substituting for one or more of these compo-
nents. Finally, in the course of the negotiations, the Parties specified that: [Agreed Statement D quoted in
full]... {at 125-6) '
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APPENDIX 11(c) — 1972 SENATE FOREIGN RELATIONS COMMITTEE HEARINGS!?13

Passage #1 15 June 1972

Prepared Statement of Secretary Rogers

... The treaty provides for other important qualitative limitations. The parties will undertake not to devel-
op, test or deploy ABM systems or their components which are sea-based, air-based, space-based or mobile
land-based. They have also agreed not to develop, test or deploy ABM launchers for launching more than
one ABM interceptor missile at a time from each launcher, nor to modify launchers to provide them with
such a capability; not to develop, test or deploy automatic or semi-automatic or other similar systems for
rapid reload of ABM launchers; not to develop, test or deploy ABM missiles with more than one indepen-
dently guided warhead.

Perhaps of even greater importance as a qualitative limitation is that *iie parties have agreed that future

exotic types of ABM systems, i.e., systems depending on such devices as lasers, may not be deployed, even
in permitted areas. (at 6)%

Passage #2 19 June 1972

Senator Aiken. I have been reading lately in several places about the effectiveness of the laser guided
bombs in wiping out SAM's in North Vietnam. If a laser can be used in wiping out the SAM's, could the
laser also be effective in the ABM system?

If the laser had come three years ago, one would have voted against the ABM system when it was
first proposed.

Sccretary Rogers. Under the agreement we provide that exotic ABM systems may not be deployed and that
would include, of course, ABM system [sic] based on the laser principle.

Senator Aiken. Is the ABM system getting somewhat obsolete?

Secretary Rogers. Excuse me?

1213 United States, Congress, Senate, Committee on Foreign Relations, Strategic Arms Limitations Agree-
ments, Hearings, June-July 1972, 92nd Cong., 2nd Sess. (Washington, D.C.: USGPO, 1972).

1214 The 7987 Legal Advisor's Report, Part 11, supra, note 319, at 12, maintains that a draft of Secretary
Rogers's statement, submitted in advance to the committee, contained, in the paragraph dealing with
"future types of ABM systems depending on such devices as lasers or particle accelerators”, the sen-
tence "Development and testing of such devices for fixed land-based systems is not prohibited”, but
that it was stricken out by hand. It is not known who deleted this sentence or why.
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Senator Aiken. Is the ABM system getting obsolete? If the lasers can be used to knock out the SAM's,
wouldn’t they be effective against other types of missiles also?

Mr. [Ambassador Gerard] Smith. Senator Aiken, I think it is an entirely different problem with respect to
the use of lasers to help guide offensive missiles and from their use to guide defensive missiles, but we have
covered this concern of yours in this treaty by prohibiting the deployment of future type technology. Unless
the treaty is amended, both sides can only deploy launchers and interceptors and radars. There are no
inhibitions on modernizing this type of technology except that it cannot be deployed in mobile land-based or
space-based or sea-based or air-based configurations. But the laser concern was considered and both sides
agreed that they will not deploy future type ABM technology unless the treaty is amended. (at 20)

Passage #3

Senator Buckley. I will say at the outset that I will vote against ratification of the ABM Treaty for the rea-
son that I have very strong misgivings as to both the prudence and the ultimate morality of denying our-
selves for all time, or denying the Russians, for that matter, the right to protect our civilian populations
from nuclear devastation...

... [T}he agreement goes so far as to prohibit the development, test or deployment of sea, air or space-
based ballistic missile defense systems. This clause, in Article V of the ABM Treaty, would have the effect,
for example of prohibiting the development and testing of a laser-type system based in space which could at
least in principle provide an extremely reliable and effective systern of defenses against ballistic missiles.
The technological possibility has been formally excluded by agreement. (at 258-9)
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APPENDIX 11(d) - 1972 HOUSE FOREIGN AFFAIRS COMMITTEE HEARING §i213

Passage #1 20 July 1972

Prepared Statement of Secretary Rogers

[after describing the quanitative limitations on ABM technology... 1

The commitment 1o low ABM levels is further enhanced by several important qualitative limitations.
We and the Soviet Union have agreed not to develop, test or deploy:

1. ABM systems or components that are sea based, air based, space based, or mobile land based;
2. Automatic or semiautomatic or other similar systems for rapid reloading of ABM launchers;

3. An interceptor missile with more than one independently guided warhead; and

4. An ABM launcher capable of launching more than one interceptor missile at a time from each

launcher, or to modify launchers to give them such a capability.

Such undertakings are important. It may be of even greater importance that both sides have agreed
that future types of ABM systems based on different physical principles, for example, systems depending on
such devices as lasers, that do not consist of ABM interceptor missiles, launchers, and radars, cannot be
deployed even in permitted areas. So there is a limitation on what may be employed in the ABM systems
now in operation and it prohibits the deployment of new esoteric systems in these areas. (at 5)

1215 Supra, note 530.
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APPENDIX 11(e) — 1972 SENATE ARMED SERVICES COMMITTEE HEARINGS1216

Passage #1 6 June 1972

Senator Jackson. Do I understand that there is no prohibition in any of the understandings — I can't find it
in the treaty — on research, tests, and development for the ABM?

Secretary Laird. Yes, in the Safeguard and site defense programs, Senator Jackson. I have been concerned
about the statements which you made about a laser contract cancelled under my direction. I can assure you
that there has been no such contract cancelled as far as the Army is concerned...

Senator Jackson. ... I take it your answer is that there is nothing in the SALT agreements or understand-
ings or interpretation that prohibits any kind of research, test and development work in connection, first,

with the ABM?

Sccretary Laird. There are no other understandings or agreements that control research, development, test
and evaluation on ABM other than the written treaty and the interpretative statements.

Senator Jackson. And what does that provide?

Secretary Laird. It provides that research and development can continue, but certain components and sys-
tems are not to be developed... (at 30-1)

Passage #2 6 June 1972

Senator Dominick. Is the U.S.S.R. restricted in further R & D in MIRV, FOBS, lasers, and all other new
weapons of capabilities not expressly forbidden?

Secretary Laird. The answer is no.

Senator Dominick. In your opinion, does SALT impede satellite-based counterforce system developments
which Senator Goldwater says to me is not only the way we should be on, but the way of the future?

Secretary Laird. I will supply the exact language for the record at this point. (The information follows:)

There are no specific provisions in the Interim Offensive Agreement which impede
satellite-based counterforce system developments. However, as you know, the Treaty on
Outer Space... explicitly prohibits the placing in orbit of weapons of mass destruction. The
ABM Treaty specifically prohibits space-based ABM systems. The exact langnage is as fol-

1216 Supra, note 133.
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lows: (ABM Treaty Article V(1) quoted in full)

Secretary Laird. This applies to the defensive, but not offensive systems. And I assume that your question
applies to both. (at 38-9)

Passage #3 6 June 1972

Prepared Questions From Senator Goldwater
[questions submitted by Senator Goldwater answers supplied by Department of Defense]

Question: The ABM bit does not bother me too much, although I have not seen the fine print. For my
money, we should have long since moved on the space based systems with boosting phase destruction with

shot, nuces [sic], or lasers. I have seen nothing in SALT that prevents development to proceed in that
direction. Am I correct? ‘

Answer: With reference to development of a boost-phase intercept capability or lasers, there is no specific
provision in the ABM Treaty which prohibits development of such systems.

There is, however, a prohibition on the development, testing or deployment of ABM systems which
are space-based, as well as sea-based, air-based, or mobile land-based. The U.S. side understands this pro-
hibition not to apply to basic and advanced research and exploratory developme: + of technology which
could be associated with such systems, or their components.

There are no restrictions on the development of lasers for fixed, land-based ABM systems. The sides
have agreed, however, that deployment of such systems which would be capable of substituting for current
ABM components, that is, ABM launchers, ABM interceptor missiles, and ABM radars, shall be subject
to discussion in accordance with article XIV (amendments to the treaty).

Secretary Laird. [resuming oral testimony] Could I add, in answer to Senator Goldwater’s question, it does
have an effect on the defensive systems, but not on the offensive systems.
(The information follows:)

No. Space-based ABM systems are prohibited by Article V of the ABM Treaty which states
in part: [ABM Treaty Article V(1) quoted in full]

Passage #4 20 June 1972

Senator Thurmond. ... [T]he proposed ABM Treaty seems to preclude any serious effort to protect major
segments of our civilian population centers either now or at any time in the future. I understand we have
had R & D programs, such as the development of the laser-type ABM system.

Is there any reason why we should forever preclude the possibility of developing a truly effective
defense of our cities if technology should make one available?

Secretary Laird. The research and development programs in these areas will go forward and it is most
important, I believe, that we carry out an adequate research and development program so that we can main-



Appendix 11: ABM Treaty Ratification Record — Excerpts 510

tain our ABM technology. The treaty, of course, does make such deployments contingent upon treaty
amendment, but it does permit research and development on the ongoing technology which we have in
these fields.

Senator Thurmond. Would the agreement prohibit us from developing an ABM laser type weapon, for
instance, on tanks?

Secretary Laird. No, it would not apply to weapons that did not have an ABM capability — {at 171)

Passage #5 22 June 1972

Senator Smith. ... [W]ould you tell the committee what progress is being made in the research and devel-
opment of the laser [deleted].

Dr. Foster. Certainly, Senator Smith. The United States today has a research and development effort in
lasers that totals a little above {deleted].

Senator Smith. ... Is there anything in the agreements that would prevent us from continuing our effort
atong this line? :

Dr. Foster. There is nothing in the agreements, Senator Smith, that prevents us [deleted]. The agreement
does forbid the replacement of the currently allowed defense, that is, interceptor missiles, by a laser sys-
tem.

Scnator Smith. In other words, the laser, if it was developed to the ultimate, could not be used at one of
the two sites?

Dr. Foster. Yes, its deployment would be prohibited by this treaty. A laser could be used as part of an aux-
iliary designator system but it could not be used in substitution for a prime detector, that is, the ABM
radar, or interceptor missile component.

Senator Smith. But that will not slow us up or slow us down on continued research and development of the
laser, will it?

Dr. Foster. No, Senator, it will not. [Deleted]
(at 222)

Passage #6 22 June 1972

Senator Jackson. ... [I]s there anything in these agreements that impinge[s] on our right to research those
areas that bear on both our defense and on defense capability? Specifically, there is a limitation on lasers,
as I recall, in the agreement and does the SAL agreement prohibit land-based laser development?
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Dr. Foster. No, sir; it does not. [Deleted]1217

Senator Jackson. [Deleted]

Dr. Foster. [Deleted] What is affected by the treaty would be the development of laser ABM systems capa-
ble of substituting for current ABM components.

Senator Jackson. I am saying offense and defense, now.

~ Article 5 says each party undertakes not to develop and test, or deploy ABM systems or components
which are sea based, air based, space based, or mobile land based.

Dr. Foster. Yes sir; I understand. We do not have a program to develop a laser ABM system.1218

Senator Jackson. If it is sea based, air based, space based, or mobile land based. If it is a fixed, land-
based ABM system, it is permitted; am I not correct?

Dr. Foster. That is right.

Senator Jackson. What does this do to our research --
I will read it to you: section 1 of article 5 -- this is the treaty: "Each party undertakes not to develop” —-

it hits all of these things — "not to develop, test or deploy ABM systems.” You can't do anything; you can't
develop, you can't test and finally, you can't deploy. It is not "or".

Dr. Foster. One cannot deploy a fixed, land-based laser ABM system which is capable of substituting for
an ABM radar, ABM launcher, or ABM interceptor missile.

Senator Jackson. You can’t even test; you can't develop.

Dr. Foster. You can develop and test up to the deployment phase of future ABM system: components
which are fixed and land-based. 1219

My understanding is you can develop and test but you cannot deploy. You can use lasers in connection
with our present land-based Safegnard system provided that such lasers augment, or are an addendum to,
current ABM components. Or in other words, you could use lasers as an ancillary piece of equipment but
not as one of the prime components either as a radar or as an interceptor to destroy the vehicle.

Senator Jackson. The way I read this - but I may be wrong; it depends upon the interpretation here - but it
says each party undertakes not to develop, test or deploy ABM systems or components which are sca
based, air based, space based, or mobile land based.

Dr. Foster. That is correct.

1217 The 1987 Legal Advisor's Report, Part I1, supra, note 319, at 16, supplies part of the deletion: *... What
is affected by the treaty would be the development of laser ABM systems capable of substituting for
current ABM components.” It goes on to say that, while the original transcript of this sentence reads

*development”, it indicates that a change to "deployment” was intended which does not appear in the
printed version.

1218 A continuation of this sentence — "... and such a program through the development and tests is prohib-
ited by the treaty.” - was deleted from the original transcript. (Ibid.)

1219 The answer given in oral testimony was simply "You can develop and test’; the remainder was inserted
afterwards. (Ibid.)
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Senator Jackson. Now, it could well be read into this that even though you are conducting research you
have not deployed it, that you cannot do that either. The way I read this, Mr. Chairman - you might take a
look at it - I think it raises a real question here whether you can actually engage in research.

(The information follows) [Provided by the Administration]

Article V prohibits the development and testing of ABM systems and components that are sea-based,
air-based, or mobile land-based. Constraints imposed by the phrase "development and testing” would be
applicable only to that portion of the 'advanced development stage’ following laboratory testing, i.e., that
stage which is verifiable by national means. Therefore, a prohibition on development - the Russian word is
"creation” - would begin only at the stage where laboratory testing ended on ABM components, on either a
prototype or bread-board model.

Dr. Foster. [Orally] No.

(at 274-5)

Vassage #7 28 June 1972

Mr. [Ambassador Gerard] Smith. ... As a further restraint on ABM capabilities, there are three signifi-
cant qualitative limitations on ABM systems. Both sides have agreed not to develop, test or deploy ABM
launchers for launching more than one interceptor missile at a time, to modify launchers to provide them
with such capability, nor to develop, test or deploy ABM automaiic or semi-automatic or other similar sys-
tems for rapid reload of ABM launchers. ‘

The development and testing, as well as the deployment of sea, air, space-based, and land-mobile
ABM devices is prohibited. Of perhaps even greater importance, the parties have agreed that no future
types of ABM systems based on different physical principles from present technology can be deployed
unless the treaty is amended. (at 287)

Passage #8 28 June 1972

Mr. [Ambassador Gerard] Smith. There were concerns about the dangers invelved in a large, costly, desta-
bilizing ABM competition. Under the terms of the ABM Treaty, those concerns should be sharply
reduced, if not entirely eliminated. (at 291)

Passage #9 28 June 1972

Senator Smith. Mr. Ambassador, you say that the treaty prohibits the development of other ABM systems.
Would this affect a development of a laser ABM system by the United States?:
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Mr. [Ambassador Gerard] Smith. Senator Smith one of the agreed understandings says that if ABM tech-

nology is created based on different physical principles, an ABM system or component based on them can
only be deployed if the ireaty is amended.

Work is [sic] that direction, development work, research, is not prohibited, but deployment of systems

using those new principles in substitution for radars, launchers or interceptors, would not be permitted
unless both parties agree by amending the treaty.

(at 295)

Passage #10 28 June 1972

Senator Goldwater. ... [Ulnder this agreement are we and the Soviets precluded from the development of
the laser as an ABM?

Mr. [Ambassador Gerard] Smith. No sir.

Senator Goldwater. Well now, there is a point of confusion, because I have been told that we are preclud-
ed from the development of the laser. I have read that the orders have come down from the Secretary of
Defense to stop the development of the laser for ABM purposes...1220

(at 306)

Passage #11 18 July 1972

Senator Jackson. ... [I]sn't it a fact that the Soviet technology in the area of antiballistic missiles is some-
what limited and that the Soviets have only confined themselves in this agreement to the limit of their tech-
nology at this time? Isn't that a fair statement?

Mr. [Ambassador Gerard] Smith. Well, this treaty is of indefinite duration; it placed no limitation on the
technology, the development of technology of radars, launchers and interceptors. It does place limits on the

technology of systems using other physical principles, but it would be fair to say it does not limit them to
the present state of their art. (at 371)

1220 Ambassador Smith did not comment on these last remarks. In particular, he did not assert that the
development of mobile-based ABM components based on lasers was prohibited.
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Passage #1219 July 1972

Senator Goldwater. I have one more question, General Ryan,1221 and also of General Leber.1222 It
applies toour R, & D.

I seem to remember, immediately after the announcement of the SALT talks, Secretary Laird's
announcing that there wouid be no more R. & D. in laser development that might be used for antiballistic
missiles. That appeared in the press, and when Ambassador Smith was here, I asked him if this were true.
Surprisingly, he answered and said that it was not true, that we were allowed to continue with the laser
research and development. Is that your understanding?

General Ryan. Yes, sir.

Senator Goldwater. Is it yours, too, General?

General Palmer. My understanding is in the defensive area, R. & D. is basically prohibited.

Senaior Goldwater. Prohibited?

General Palmer. Basically prohibited.

Senator Goldwater. Here is another point that we have trouble on, a very simple point.

General Palmer. Talking about the defensive, now.

Senator Goldwater. Ambassador Smith didn’t delineate between the two: offensive or defensive. T am
interested in not particularly offensive because I think for our purposes we have made progress in this field,

but I am thinking of the extent of research on laser that could result in a perfect ABM weapon.

General Palmer. Your guestion to me was development of laser, and we do have an ongoing program on
development in the general generic term of "laser”.

Senator Goldwater. I was interested — again, you might be able to answer it — if anyone aquainted with las-
er can see its application as we progress in the science of ABM use in a very perfect way, an inexpensive
way compared to what we are doing. It was my interpretation of the Secretary's remarks we would no longer
engage in such development.

General Palmer. I would like to correct my statement,

I was referring to the deployment of such systems. There is no limit or understanding of a limit on R.
& D. in the futuristic systems, but would require an amendment of the treaty or further agreement to deploy
such a system.

Senator Goldwater. Then what you are saying, if the Army or any of our research and development agen-
cies suddenly came along with a breakthrough that would enable us to get the power to develop the optical
mechanism, would it mean that we couldn’t deploy the anti-ballistic missile capability?

General Ryan. That’s correct.

1221 General John Ryan, Air Force Chief of Staff.

1222 1 1. Gen. W.P. Leber.
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General Palmer. That's correct.
Senator Goldwater. Do you both believe that?

General Palmer. Without further agreement.

General Ryan. The development, when you speak of the development, is not banned. The development...
[i]s not banned, such as Hardsite defense. The development —

Senator Goldwater. But the deployment?

General Palmer. The deployment of these systems is banned.

General Leber. The only limitation in the treaty, and it is in the ABM Treaty... is that either side... would
not use a laser device to substitute for any other component part of the ABM system. You could use laser
technique any of your existing components — radar, interceptor - those are the main components, but if you
propose to substitute, for example, a laser device for the interceptor, that would be prohibited, an amend-
ment to the treaty would be required for deployment.

That is a very narrow area now that we are talking about it has nothing to do with ICBM'’s, nothing to
do with the defense systems in general. The only restriction is that you would not substitute a laser device
for one of the components of your ABM system.

(at 437-9)

Dassage #13 19 July 1972

Senator Jackson. Without some sort of onsite inspection, we can't monitor "development”, can we?

General Leber. I think we can detect testing of laser devices in an ABM mode; I think we can without
onsite inspection.

Passage #14 19 July 1972

Senator Dominick. ... There isn't any ban, as I understand it, on research and development on cither
side?

General Ryan. That's right.

Senator Dominick. So, therefore, the onsite inspection is no different; the offsite inspection is no different
now than it was before?
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Senator Jackson. Yes, but under article V of the ABM Treaty “"Each party undertakes not to develop, test
or deploy ABM systems or components which are sea-based, air-based, space-based, or mobile land-based.”

Senator Goldwater. Fixed based.

Scnator Jackson. The fixed base ABM is exempt.

Scnator Goldwater. Fixed based.

Senator Jackson. The fixed baseve. [sicj .

Senator Goldwater. We could then replace the Sentry with the laser if it became effective?

Senator Jackson. The prohibition runs to sea based, air based, space based, or mobile land based ABM's.
Senator Goldwater. Not fixed land?

Senator Jackson. That's right. That is exempt. I am just pointing this out. In those other areas, it is permit-
ted and development is also permiitted...

General Palmer. ... The treaty, as you have just read, does limit radars, launchers and missiles; it does not
limit R & D on futuristic systems. We not could deploy such a new system, however —

(at 440)

Passage #15 19 July 1972

Senator Goldwater. ... Was the Chairman of the Joint Chiefs ever brought into this whole question of
research and development of a laser or any other additions or subtractions of the weapon system?
General Ryan. My interpretation of the paragraph which you just read, Senator Jackson [Article V(1)], is
that each party undertakes not to develop, test or deploy ABM systems or components which are sea
based, air based, meaning in the atmosphere, space based, outside the atmosphere, or mobile land based.
Senator Jackson. Yes, sir.

General Ryan. It doesn't mean that fixed, land based cannot be developed.

Senator Jackson. Yes, I said that. Now, what I am saying, General Ryan, is that you are prohibited from
developing a system that is sea based, air based, space based, or mobile land based?

General Ryan. That is correct.

(at 441)
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Passage #16 19 July 1972

General Paimer. On the question of the ABM, the facts are that when the negotiation started the only sys-
tem actually under development, in any meaningful sense, was a fixed, land-based system. As the negotia-
tions progressed, and the position of each side became clear and each understood the other’s objectives bet-
ter, it came down to the point where to have agreement it appeared that — this is on the anti-ballistic missile
side - this had to be confined to the fixed, land-based system. The Chiefs were consulted... on the question
of qualitative limits on the AB side and agreed to the limits that you see in this treaty.

Senator Jackson. Even though it can't be monitored?

General Palmer. Yes.

Senator Jackson. I just wanted that; so the Chiefs went along with the concept here that involved —

Ceneral Palmer. A concept that does not prohibit the development in the fixed, land-based ABM system.
We can look at futuristic systems as long as they are fixed and land based.

Senator Jackson. I understand.

General Palmer. The Chiefs were aware of that and had agreed to that and that was a fundamental part of
the final agreement.

(at 443)
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APPENDIX 11(f) - 1972 HOUSE ARMED SERVICES COMMITTEE HEARINGS1223

Passage #1 25 July 1972

Mr. [Ambassador Gerard] Smith. ABM radars are an essential element of an ABM sysiem and are the
long-lead-time item in development of an ABM system.

Of even greater importance as a qualitative limitation is the prohibition on the deployment of future
types of ABM systems that are based on physical principles different from present technology.

On this point, Mr. Chairman, there is an agreed interpretation with respect to ABM systems based on
different physical principles, and including components capable of substituting for those components used
at present — that is, launchers, missiles and radar components. If such new systems are developed, and one
or the other side wants to deploy them under the limitations of this treaty, there would have to first be a
discussion of the question in the Standing Consultative Commission we are proposing to establish under this
treaty, and then the treaty would have to be amended before such novel ABM systems could be deployed.

(at 15086)

Passage #2 25 July 1972

A staff memorandum for members of the House Armed Services Committee was inserted into the record.
It read, in part, as follows:

The Treaty defines an ABM system as one to counter ICBM's in flight trajectory and one
consisting of ABM interceptor missiles, ABM launchers, and ABM radars. (Article 2)

No ABM system or component shall be sea-based, space-based, air-based or mobile.

Neither side shall develop, test or deploy launchers for launching more than one missile
at a time, nor develop or deploy automatic, semi-automatic or similar systems for rapid
reload of ABM launchers. (Article 5)

1223 United States, Congress, House, Committee on Armed Services, Military Implications of the Strategic
Arms Limitation Talks, Hearings, July 1972, 92nd Cong., 2nd Sess. (Washington, D.C.: USGPOQ,
1972) (hereinafter 7972 House Armed Services Hearings).
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The parties agree that in the event an ABM system based on other physical principle
[sic] with components capable of substituting for interceptor missiles, launchers and radars
is created in the future, limitations on such systems would be subject to discussion and in
accordance with Article 18.

(at 15074)

Passage #3 25 July 1972

In response to a question about exotic ABMs:

Admiral Moorer. If I could just read one paragraph here that deals, I think, with your question... Tt statcs
as follows: [Agreed Staiement D quoted in full]

Mr. Whitehurst. That is exactly what I am referring to.

Admiral Moorer. Yes, sir.

Mr. Whitehurst. You have no means of surveillance, though. For example, if we achieved this technically,
then we would be obliged to advise the Soviets that we have this capability?

Admiral Moorer. Only if we deployed it in the configuration of an ABM weapons system. But there is no
restraint on research and development. (at 15124)

Passage #4 6 June 19721224

In the context of the supposed cancellation of laser contracts:

Mr. Stratton. My understanding was one area where we did not get any limitation was in the field of R. &
D., that we are free to continue that, isn't that true?

Secretary Laird. That is correct, except for certain limitations in the ABM Treaty, Congressman Stration.

1224 United States, Congress, House, Committee on Armed Services, Supplementary Hearings on Defense
Procurement Authorization Relating to SALT Agreement, Hearings {Washington, D.C.: USGPO, 1972)
at 12098 (hereinafter 1972 House Armed Services Hearings -- Supplementary).
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APPENDIX 11(g) — U.S. CONGRESSIONAL DEBATES

Passage #1 18 August 1972 — House

Congressman Ashbrook inserted into the House record an article by A.H. Stanton Candlin and Gilbert S.
Stubbs eniitled "SALT: Hanging by the Thread of a Soviet Promise”. It stated in part:

Despite the lessons of history and logic the present SALT Treaty on ABM’s embarks
on the perilous course of attempting without inspection safeguards te prohibit the develop-
ment, testing and deployment of "ABM systems or components which are sea-based, air-
based, or mobile land-based”. (Article V.) Senator Buckley, in his recent testimony on
SALT, was particularly critical of this treaty clause, pointing out that it "would have the
effect, for example, of prohibiting the development and testing of a laser type system based
in space which could at least in principle provide an extremely reliable and effective system
of defense against ballistic missiles".

(118 Cong. Rec. 29124 (1972))

Passage #2 3 August 1972 — Senate

Senator Fullbright reviewed the ABM Treaty terms, in part, as follows:

... Third. Each side is prohibited by the treaty from developing, testing or deploying ABM systems
based at sea, in the air, or in space, or mobile ABM launchers, ABM interceptor missiles with multiple
warhcads, or ABM launchers with a so-called reload capability.

(118 Cong. Rec. 26682 {1972))

Passage #3 3 August 1972 -- Senate

Senator Thurmond noted:

[The ABM Treaty] also prevents us from developing new kinds of systems to protect our population.

The most promising type appears to be the laser type, based on entirely new principles. Yet we forgo for-
cver the ability to protect our people.

(118 Cong. Rec. 26700 (1972))
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Passage #4 3 August 1972 — Senate

Senator Buckley noted:

Thus the agreement goes so far as to prohibit the development, test or deployment of sea, air or space
based bailistic missile defense systems. This clause, in article V of the ABM treaty, would have the effect,
for example, of prohibiting the development and testing of a laser type system based in space which could
at least in principle provide an extremely reliable and effective system of defenses against ballistic missiles.
The technological possibility has been formally excluded by this agreement.

(118 Cong. Rec. 26703 (1972))

Passage #5 3 August 1972 - Senate

Senator Fong noted that the ABM Treaty, among other things, ...

allows research and development on ABM systems to continue, but not the deployment of
exotic or so-called future systems.

(Cong. Rec. 26707 (1972))
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APPENDIX 11(h) — SOVIET RATIFICATION RECORD

[{Only one statement bearing on the issue of the definition of "ABM systems” was made public. It was part
of a speech made by Defence Minister Grechko, reported by Pravda on 30 September 1972:]

The treaty limiting ABM systems provides for quantitatively small development of ABM facilities by the
USSR and the United States and prohibits the handover of these facilities to other states or the deployment
of them outside the countries’ national territories. At the same time it imposes no limitations on the per-
formance of research and development work aimed at resolving the problem of defending the country
against nuclear missile attack. Thus the treaty checks the further quantitative increasing of ABM facilities
and blocks the development of competition between offensive and defensive nuclear missile weapons.
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U.S. AND SOVIET HEARINGS TO CONSIDER RATIFICATION
OF THE ABM TREATY: AN ANALYSIS OF EVIDENCE CONCERNING
- THE MEANING OF "ABM SYSTEMS AND COMPONENTS”

Al12.1  Statements Cited in Support of the Permissive Interpretation

We will begin our review of the representations of Nixon Administration witnesses with those statements
that have been pointed to in support of the permissive interpretation. The most numerous of these are of
two related types. First, there are statements in which the speaker maintains that the development of exotic
ABM technology is permitted by the treaty, without adding the qualification that this is only true of fixed,
land-based ABM systems and components. Second, there are statements that contend that the deployment

of exotic ABM systems and components is prohibited, without any mention of restrictions on their develop-
ment and testing.

Ambassador Gerard Smith made two such statements in testimony before the Senate Armed Servi-
ces Committee. First, he was asked specifically whether the ABM Treaty would affect U.S. development of
a laser ABM system. His answer was simply to reiterate the prohibition against the deployment of {uture
ABM systems (in the absence of treaty amendment) and to mention that development work in that direction
was not prohibited. ¥le did not state that development work on laser or cther exotic ABM components or
systems would, in fact, be prohibited if these were mobile 1225 Later, when asked whether the Parties were
preciuded from deyeloping laser ABMs, he simply answered in the negative without qualification or elabora-
tion and, in particular, without distinguishing between mobile and fixed, land-based systems.

Other officials, including Secretary of Defense Melvin Laird,]-227 General Palmeri228 and General
Ryan,1229 gave similar responses to questions concerning the development of exotic technologies.

Judge Sofaer has concluded, based on Ambassador Smith's statements of this Kind, that
Smith did not distinguish between fixed land-based lasers or space-based lasers. The import

of his comments is that he viewed future systems such as lasers as regulated exclusively by
Agreed Statement D.1230

1225 3972 Senate Armed Services Hearings, supra, note 135, at 295. For the full text of this exchange, scc
Appendix 11(e), Passage #9.

1226 J4.. at 306. For the full text of this exchange, see Appendix 11(e), Passage #10.
1227 j4. . at 171. For the full text of this exchange, see Appendix 11(e), Passage #4.

1228 Then-Acting U.S. Army Chief of Staff, id., at 437-9 and 449. For the full text of these exchanges, sce
Appendix 11(¢), Passages #12 and #14.

1229 Then-U.S. Air Force Chief of Staff, id., at 437-9. For the full text of this exchange, se¢ Appendix
11(e), Passage #12.
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Similarly, he has concluded of General Palmer's first-cited remarks that:

Palmer seems to take the position that only the deployment of future systems is banned, a
position in accord with the 'broad’ [permissive] interpretation of the Treaty. He does not
indicate at this point that %reed Statement D and its deployment-only ban is limited to
fixed land-based systems.

General Palmer's statement on 19 July 19721232 does indeed seem to treat Agreed Statement D as the only
constraint on exotic systems.1 3 However, the General clearly supported the restrictive interpretation lat-
er in the same day's testimony.1234 It would thus appear that the earlier remark was an error that the Gen-
eral later corrected.

In an exchange with Congressman Whitehurst on 25 July 1972, Admiral Moorer stated that, in
respect of lasers used for ABM purposes, “there is no restraint on research and development.”123:’ If one
assumes that the Admiral was using the term "development” in the Treaty sense, this statement supports the
permissive interpretation, since it would go beyond the statements just discussed to say not only that devel-
opment and testing of exotics was not prohibited, but that there were no constraints on it. However, it is
possible that he was referring only to the stage of development that precedes the Treaty-constrained
advanced development stage. The ambiguity over what was meant by "research and development” prevents
this statc :ent from lending substantial support to the permissive interpretation.

In the second class of official statement of this type, as mentioned, it was stated that the deployment
of exotic ABMs was prohibited, without mentioning as well that their development and testing was prohibit-
ed in mobile basing modes. Ambassador Smith made at least four public statements of this type. The first
came at a press conference in Moscow on 26 May 1972, where he stated that the Treaty

not only has a choking off effect on future systems which, under the terms of the treaty as
we have reached understandings, futures will not be deployable unless this treaty is amend-

1230 Sofacr, "Post-Negotiation Public Statements”, supra, note 339, at 205.
1231 14, at 206; emphasis added.
1232 Appendix 11(e), Passage #14.

1233 Senators Joseph Biden and John Kerry contend that this statement is not inconsistent with the restric-
tive interpretation. (Constitution Hearings, supra, note 237, at 155-6) There is really only one possible
ground for this view: that "R & D" means laboratory experiments, rather than any part of the Treaty
term "development and testing.” The penchant of witnesses to use the term "R & D,” rather than
Treaty terms, introduces uncertainty into many statements in the ratification hearings. However, it is
probable that, in this statement at least, it includes development and testing, given that the topic of
conversation is Article V(1). Thus, proponents of the restrictive view must explain this statement as
an error - in which General Palmer failed to take into account the effect on exotic components of
any provision other than Agreed Statement D - stemming from an imperfect understanding of the
Treaty, that was later corrected.

1234 Appendix 11(e), Passage #16.

1235 1972 House Armed Services Hearings, supra, note 1223, at 15124 (exchange reproduced in full in
Appendix 11({), Passage #3).
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ed. 1236

Similarly, in testimony before the Senate Armed Services Committee, he stated that

... the parties have agreed that no future types of ABM systems based on different f‘l'l‘.)ySi-
cal principles from present technology can be deployed unless the treaty is amended. 1?37

On this occasion, too, no mention was made of limitations on the development and testing of ABM systems
and components that are both exotic and mobile. However, the previous sentence did mention the general

rule of Article V(1) prohibiting the development, testing and deployment of mobile ABMs and did not limit
its application to traditional ABM devices.

Ambassador Smith’s third statement of this type came in testimony before the House Armed Servi-
ces Committee. It was very similar to the first. 1238 The fourth was made before the Senate Committee on
Foreign Relations.123% There were similar statements made by then-Secretary of State William Rogers.1240

1236 White House Press Conferences, supra, note 1211, at 99, Spaso House, Moscow, 22 May 1972; empha-
sis added). For the full text of this statement, see Appendix 11(a), Passage #1.

1237 1972 Sénate Armed Services Hearings, supra, note 135, at 287; emphasis added. For the full text of this
statement, see Appendix 11{e), Passage #7.

1238 7972 House Armed Services Hearings, supra, note 1223, at 15086. For the full text of this statement scc
Appendix 11(f), Passage #1.

1239 1972 Senate Foreign Relations Hearings, supra, note 1213, at 20. For the full text of this exchange, sce
Appendix 11(c), Passage #2.

In this statement, Ambassador Smith focussed on deployment (to the exclusion of development
and testing) not only in his discussion of exotic ABM devices, but also in his treatment of traditional
ABM components. There was a tendency, among witnesses, to focus exclusively on deployment mat-
ters, perhaps on the assumption that the legislators were most interested in, or could better under-

stand those. This observation reduces the significance of this and other references to deployment lim-
itations on exotic ABMs.

1240 1 etter of Transmittal, supra, note 530, at 121-2 (For the full text of this part of the Letter, sce Appen-
dix 11(b), Passage #1.); 1972 Senate Foreign Relations Hearings, supra, note 1213, at 6:

... [T]he parties have agreed that future exotic types of ABM systems, i.e., systems
depending on such devices as lasers, may not be deployed, even in permitted areas.

(For the full text of this passage from Secretary Rogers's prepared statement, sce Appendix 11(c),
Passage #1)

See also id., at 20t
Under the agreement, we provide that exotic ABM systems may not be deployed ...
(For the full text of the exchange in which this statement appears, see Appendix 11(c), Passage #2.)

See also 1972 House Foreign Affairs Hearings, supra, note 530, at 5 (Appendix 11(d), Passage #1).
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Judge Sofaer has seized upon Ambassador Smith's use of the term "deployment” in the first-cited
passage above, arguing that the phrase used should have been "development, testing and deployment” if the
restrictive interpretation were the correct one:

It is unlikely that the lead U.S. negotiator, in a prepared statement in this context, would
have imprecisely used the term deployment -- a term of art under the treaty.1

This argument shows a misunderstanding of the treaty provisions. The reason why Ambassador Smith did
not say that the Treaty prohibited the "development, testing and deployment” of exotic ABMs was neither
because he accepted the permissive interpretation nor because he erred in his choice of language (which
Judge Sofaer has incorrectly implied is the only way in which this statement can be squared with the restric-
tive interpretation). The reason he did not tell Congress that the development and testing of exotic ABMs
was prohibited by the ABM Treaty was that it was not universally true. Under either interpretation, the
development and testing of fixed, land-based ABM systems and components is permitted. It is true that no
express reference to the prohibition against the development and testing of mobile exotics appeared in any
of the statements of Ambassador Smith or Secretary Rogers. However, in each case their explanation of
the rule precluding the deployment of exorics was preceded by a description of the Article V(1) prohibition
against the development, testing and deployment of mobile ABM systems and components. As long as these
officials believed that the term "ABM systems and components” included the exotic as well as the tradition-
al, there was no need to deal specifically with mobile exotics, since these had already been dealt with by
stating the rule applicable to mobile ABM systems and components generally.1242

Another class of statement cited in support of the permissive interpretation is that in which exotic
ABMs were discussed without mentioning Article V(1), an available inference being that they are not gov-
erned by it. Two such statements can be identified. First, at a Moscow press conference, Ambassador
Smith discussed exotic ABMs in this manner.1243 Similarly, Article V(1) is not mentioned under the head-
ing “Future ABM Systems” in the Letter of Transmittal. 124

Judge Sofaer claims that it is unlikely that exotic ABMs would have been discussed without refer-
ence to Article V(1) if that article applied to them, as the restrictive interpretation says it does. In particu-
lar, he finds it significant that Ambassador Smith, in discussing the Treaty's "choking-off effect” on future
systems, mentioned only a deployment ban, and not one on development and testing. Neither did the
Ambassador attribute any of this choking-off effect to Article v.1245 A5 for the passage from the Letter of
Transmittal, Judge Sofaer finds it supportive of the permissive interpretation because it expressly consid-

1241 Sofaer, "Post-Negotiation Public Statements”, supra, note 339, at 204,

1242 A5 will be shown presently, there is ample evidence that these two officials, as well as others, regarded
exotic ABM devices as "ABM components” within the meaning of the ABM Treaty.

1243 White House Press Conferences, supra, note 1211, at 99 (Appendix 11(a), Passage #1):

... Now, Article II defines what we are talking :bout and has a very important bear-
ing on the whole question of what we call future ABM systems. This treaty has as a
most significant aspect that it not only limits the present situation, but has a choking
off effect on future systems which, under the terms of the treaty as we have reached
understandings, futures will not be deployable unless this treaty is amended.

1244 1 etter of Transmittal, supra, note 530, at 125-6. (See Appendix 11(b), Passage #5.) See also 1972
House Foreign Affairs Hearings, supra, note 530, at 5 (Appendix 11(d), Passage #1).

1245 gofaer, "Post-Negotiation Public Statements”, supra, note 339, at 201.
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ered exotic ABMs but did not mention Article V, and b;):causa an earlier passage of the Letter, under the
heading "Development, Tf;_}sting and Other Limitations"1240 “expressly dealt with Article V, but did not
mention future systems.”l“

The answer to these points is to be found in the way Ambassador Smith and Secretary Rogers treat-
ed Articles TI and ITI, both in these passages and in the hearings generally. Both men made statements
showing that they believed Articles II and III to apply to future ABM systems, a belief consistent with the
restrictive interpretation only. These will be reviewed presently, along with those of other officials. If Arii-
cle 11, which defines "ABM systems,” and Article III, which governs "ABM systems or their components,”
apply to exotic ABMs, so too must Article V(1), which applies to "ABM systems or comp011ents.”1248

Another class of official statement used to support the permissive interpretation is that which
expressly contemplates the development of exotic ABM systems and components. An example can be
found in the Letter of Transmittal:

Future ABM Systems. A potential problem dealt with by the Treaty is that which would be
created if an ABM system were developed in the future which did not consist of interceptor
missiles, launchers and radars.

In fact, statements of this kind are perfectly consistent with the restrictive interpretation. They sim-
ply reflect the language of Agreed Statement D, which, by its own terms, comes into play

... in the event ABM systems based on other physical principles and including components
capable of substituting for ABM interceptor missiles, ABM launchers or ABM radars are
created in the future....

As was noted in Section 4.2.1.2.1.7 of Chapter 4, the contemplation of the creation of exotic ABM sysiems
is ot inconsistent with the restrictive interpretation; such activities are permitted under that interpretation —
as long as the system's components are fixed and land-based. Consequently, official statements of this type
favour neither interpretation.

On 25 July 1972 a memorandum prepared by the staff of the House Armed Services Committee was
inserted into the record of that Committee’s hearings. It stated in part that

1246 (At 125) For the full text of this passage, see Appendix 11(b), Passage #4.
1247 gofaer, “Post-Negotiation Public Statements”, supra, note 339, at 202,

1248 1¢ s not plausible to argue that these mean different things in different parts of the Treaty proper,
since Article II(1) defines "ABM systems’ "for the purpose of this Treaty." (Emphasis added)

1249 | etter of Transmittal, supra, note 530, at 125; emphasis added (Appendix 11(b), Passage #5). See also
1972 House Armed Services Hearings, supra, note 1223, at 15086, where Ambassador Smith stated
that ”... there is an agreed interpretation with respect to ABM systenis based on different physical
principles ...” and that "fi]f such new systems are developed ..." they could not be deployed without
amendment of the Treaty. (Emphasis added; Appendix 11(f), Passage #1)
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ftlhe Treaty defines an ABM system as one to counter ICBM's in flight trajectory and one
consisting of ABM interceptor missiles, ABM launchers, and ABM radars. (Article 2)

‘This description of the Treaty's definition of "ABM system” appears to set out the permissive interpretation.
There are, however, a number of errors in this portion of the staff report that reveal it to be an imprecise
and unreliable (and perhaps hastily prepared) guide to the Treaty’s meaning.u251 Moreover, the executive
branch is not responsible for the statements of Congressional staff, and is therefore under no obligation to
correct their errors, as it is in the case of its own witnesses.

The Legal Advisor has asserted that Gerard Smith’s testimony of 28 June and 18 July 1972 "can be
read strongly to imply” the permissive interpretation.1252 Ambassador Smith made statements bearing
upon the exotic systems dispute four times on the former date and once on the latter.1253 The first of
these12>4 provides little support for the permissive interpretation. It used the terms "ABM systems” and
"ABM devices” in a manner inconsistent with that interpretation.1255

In the sen:ond,lzs6 Ambassador Smith noted that, under the terms of the ABM Treaty, concerns
about "a large, costly, destabilizing ABM competition ... should be sharply reduced, if not entirely eliminat-
ed.” If anything, this tends to support the restrictive interpretation.

1250 Emphasis added.

1251 The passage dealing with exotic ABM:s is reproduced in Appendix 11(f), Passage #2. It contains the
following errors:

1. It states that an ABM system is one to counter ICBMs in flight trajectory. In fact, the treaty
applies to BMD systems with capabilities against all strategic ballistic missiles (including
SLBMs) and not just against ICBMs.

2. In describing Article V(1), it lists the fourth prohibited mobile basing mode as "mobile,”
rather than "mobile land-based”. All four of the listed basing modes are "mobile.”

3. In describing Agreed Statement D, it states that limitations on exotic ABMs “would be sub-
ject to discussion in accordance with Article 18.” Agreed Statement D refers to "discussion
in accordance with Article XIII and agreement in accordance with Article XIV". The Treaty
does not even contain an Article XVIII.

1252 1987 Legal Advisor's Report, Part 11, supra, note 319, at 17.

1253 1972 Senate Armed Services Hearings, supra, note 135, at 287, 291, 295 and 306 (reproduced in Appen-

dix 11(f) as Passages #7 to 11).
1254 Appendix 11(f), Passage #7.
1255 gee discussion, infra, in Section A12.2.
1256 Appendix 11(f), Passage #8.

1257 Appendix 11(f), Passage #9.
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In the third,1257 Ambassador Smith was told that he had said that the Treaty prohibited the devel-
opment of "other ABM systems” and was asked whether this would affect the development of a laser ABM
system. In reply, he pointed to Agreed Statement D, noting that it involved a deployment ban only, and did
not constrain "development work, research.” His reply did not mention that Article V(1) banned the devel-
opment and testing of exotic ABMs in mobile basing modes. A complete answer to the question, if ground-
ed in the restrictive interpretation and designed to set out that interpretation as clearly as possible, would
have mentioned this point. This omission does give some support to the permissive interpretation. How-
ever, the answer may have been lacking in this regard as a resuit of exasperation at having his earlier words
and the Treaty misinterpreted. At no time did he state that the development of exotic systems was prohibit-
ed per se. Indeed, this view is alien to either interpretation. This may explain the exclusive focus on Agreed
Statement D, to correct what the Ambassador seemed to perceive as a belief that that provision constrained
development and testing.

In the fourth passage from these hearings involving Gerard Smith,1258 Senator Goldwater asked
whether, under the ABM Treaty, the Parties would be prohibited from developing laser ABMs. Ambassa-
dor Smith simply replied "No, sir.” The Senator went on to challenge this, saying that the Senate had been
told otherwise, and that Secretary Laird had issued orders to stop development of the laser for ABM pur-
poses. Ambassador Smith did not elaborate in response to the first remark that development was prohibited

in respect of mobile exotics. The transcript of the hearings provides no response at all to the Senator’s sec-
ond remark.

Just the same, neither this nor the previously discussed passage1259 justifies the Legal Advisor's
claim that “[ijn response to specific questions, Smith said no restrictions exist on developing laser ABM sys-
tems.”1260 " Ambassador Smith did not say this at all. What he did was disagree with blanket statements
that the development of exotic ABMs was prohibited. This is a very different position than the Legal Advis-
or atiributes to him, and one that accords with either interpretation.

Finally, the one passage from July 18,1261 is too ambiguous to give support to either interpretation.

All in all, then, Ambassador Smith’s testimony before the Senate Armed Services Committec docs
not provide much support for the permissive interpretation.

Of Ambassador Smith's testimony before the House Armed Services Committeze,l262 the Legal
Advisor notes that it stated "unambiguously only that deployment of future devices was precluded.” This is
true, but it does not necessarily support the permissive interpretation. There is nothing else in his testimony
before this committee to support the permissive interpretation.1263 Moreover, he describes Agreed State-

1258 Appendix 11(f), Passage #10.

1259 Appendix 11(f), Passage #9.

1260 7987 Legal Advisor's Report, Part 11, supra, note 319, at 27.

1261 Appendix 11(f), Passage #11.

1262 1972 House Armed Services Hearings, supra, note 1223, at 15086 (Appendix 11(f), Passage #1).

1263 The Ambassador did say that "ABM radars are an essential element of an ABM system and are the
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ment D as an “agreed interpretation,” a description more in line with the provision’s role in the restrictive
interpretation.

Finally, proponents of the permissive interpretation find support for their case in an excerpt from
the Soviet ratification debate. Defence Minister Grechko, in a speech reported by Pravda on 30 September
1972, stated that the ABM Treaty

imposes no limitations on the performance of research and development work aimed at
resolving the problem of defending the country against nuclear missile attack.

This statement is in no way supportive of the permissive interpretation. In order to use it for that
purpose one must assume that (a) the term "research and experimental work” includes advanced develop-
ment or testing (or both)1265 and that (b) the statement addresses exotic ABMs only. There is, however,
no reason why these assumptions should be made.l

Judge Sofaer has conceded that the Grechko statement is ambiguou51267 but seeks to derive sup-
port from it nonetheless by é)ointing out that it "suggests that the parties retained significant freedom with
respect to future systems.”1 68 The impression of significant freedom should not be taken as favouring the
permissive interpretation. Under the restrictive interpretation, too, there is significant freedom of action in
developing and testing exotic ABMs, as long as such activity occurs in agreed ABM test ranges and is limit-
ed to fixed, land-based components. Nothing in Grechko's statement implies significant freedom in respect
of exotic ABMs in mobile basing modes.

Proponents of the permissive interpretation also point to a floor speech by Senator Hiram Fong, in
which he stated that the ABM Treaty

allows research and development on ABM systems to continue, but not the deployment of
exotic or so-called future systemns.

long-lead-time item in development of an ABM system,” arguably suggesting that he regarded tradi-
tional ABM components as the only components of an "ABM system.” However, ABM radars are
considered indispensable to even the most futuristic BMD schemes, and will almost certainly contin-
ue to be. Therefore, the Ambassador was probably only making a practical observation, rather than
addressing the definition of "ABM systems.” ‘

1264 For the full statement of which this forms a part, see Appendix 11(h}.

1265 constitution Hearings, supra, note 237, at 689 (testimony of Sam Nunn).

1266 Raymond Garthoff has testified that he believes Grechko was only talking about research and laborato-
ry experimentation short of developmental testing, i.e. that part of the process regarded as uncon-

strained under either interpretation. (/d., at 326-7)

1267 1985 sDI Hearings, supra, note 199, at 267 (answers of Judge Sofaer to additional questions by Senator
Nunn).

1268 ppiq.

1269 Cong. Rec. 26707 (1972))



A12.2 Statements Cited in Support of the Restrictive Interpretation 531

Apart from not being attributable to the executive branch, however, this statement is merely ambiguous on
the issue of developing and testing exotic ABMs.

Al12.2  Statements Cited in Support of the Restrictive Interpretation

Now we shall consider those official statements that tend to support the restrictive interpretation. The most
numerous of these by far are simple references to exotic ABM devices as "ABM systems” or "ABM compo-
nents.” A less frequent reference, which complements the above type, is to traditional ABM systems and
components as "the ABM systems now in op.czmn'on,"1270 or similar phrases that make it clear that the three
traditional ABM components — ABM launchers, interceptor missiles and radars — do not constitute the
entire sef of "ABM components” within the meaning of the ABM Treaty.nﬂL

In some parts of the public ratification record, neutral terms were used to describe exotic ABM
devices, rather than the Treaty terms "ABM system” or "ABM component.” For instance, Ambassador
Smith referred to "future type ABM rechnology”1272 and to "ABM technology ... based on different physical
principles."1273 Similarly, Secretary Rogers referred to exotic ABMs in the Letter of Transmittal as
"devices other than ABM interceptor missiles, ABM launchers and ABM radars ..r274

If exotic ABMs had been consistently described in these non-Treaty terms, rather than as "ABM
systems and components,” the case for the permissive interpretation would be much stronger. However, this
was not done. For instance, Ambassador Smith referred to future ABM devices as 's'furure types of ABM

systems that are based on physical principles different from present technology,”l?' "ABM systems based

1270 7972 House Foreign Affairs Hearings, supra, note 530, at 5 (prepared statement of Secretary of State
Rogers; emphasis added). (See Appendix 11(d), Passage #1.)

1271 gee the remarks of Ambassador Smith in 1972 House Armed Services Hearings, supra, note 1223, at
15086 (Appendix 11(f), Passage #1), referring to "those components used at present,” and those of
Dr. John S. Foster, then-Director, Defense Research and Engineering, I 972 Senate Armed Services
Hearings, supra, note 135, at 274 (Appendix 11(e), Passage #6), referring to "current ABM compo-
nents.” No such qualification would be needed if, as the permissive interpretation lLiolds, traditional
ABM devices were the only ones that could ever properly be referred to as “ABM components” with-
in the meaning of the Treaty.

1272 7972 Senate Foreign Relations Hearings, supra, note 1213, at 20; emphasis added. (For the full text of
the exchange in which this appears, see Appendix 11(c), Passage #2.)

1273 71072 Senate Armed Services Hearings, supra, note 135, at 295; emphasis added. (For the {ull text of the
exchange in which this appears, see Appendix 11(e), Passage #9.)

1274 1 etter of Transmittal, supra, note 530, at 125-6; emphasis added. (For the surrounding text of the Let-
ter, see Appendix 11(b), Passage #5.)

1275 7972 House Armed Services Hearings, supra, note 1223, at 15086; emphasis added. (For the full text of
the statement, see Appendix 11(f), Passage #1.) '

1276 Ibid. ; emphasis added.

1277 ppid. ; emphasis added.
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on different physical principles,"1276 “such novel ABM sys!errrs,”1277 and many similar phrases.lg-"8 In
fact, at one point, Ambassador Smith used the neutral term “devices” to describe the subject matter of Axrti-
cle V(1) (in which the term "ABM systems or their components” actually appears) and the Treaty term
"ABM systems” to refer to exotic ABM devices:

The development and testing, as well as deployment of sea, air, space-based, and land-
mobile ABM devices is prohibited. Of perhaps even greater importance, the parties have
agreed that no future types of ABM systems based on different phifsi al principles from
present technology can be deployed unless the treaty is amended. 279

1f "ABM systems and components” were a term of art meaning (raditional systems and components only, as
the permissive interpretation holds, officials would be free to use that term to discuss Article V, and would
take care to use a different and neutral term with no s[iecialized meaning when discussing exotic systems. In
this passage, Ambassador Smith did just the opposite. 280 This terminology used by Nixon Administration
witnesses is inconsistent with the permissive interpretation.

One final way in which Ambassador Smith used the term "ABM systems” in a manner inconsistent
with the permissive interpretation can be found in the same passage. He testified that ... [a]s a further
restraint on ABM capabilities, there are three significant qualitative limitations on ABM systems":1281

1. the prohibition against giving ABM launchers the capability of launching more than one intercep-
tor missile al a time or of being rapidly reloaded,

[

the Article V(1) prohibition against the development, testing and deployment of mobile ABM sys-
iems and components, and

1278 Ambassador Smith referred to “future types of ABM systems based on different physical principles
from present technology,” in 1972 Senare Armed Services Hearings, supra, note 135, at 287; emphasis
added (Appendix 11(e), Passage #7). He testified before the same committee that

... il ABM technology is created based on different physical principles, an ABM sys-
fem or component based on them can only be deployed if the treaty is amended.

(at 295; emphasis added (Appendix 11(e), Passage #9))
1279 14., at 287; emphasis added (Appendix 11(e), Passage #7).

1280 1t is worth noting that, in arguing for the permissive interpretation, Judge Sofaer, unlike anyone
involved in the ratification hearings, has taken pains to avoid calling ABM-capable weapon systems
that use exotic ABM technology "ABM systems.” Instead, he has referred to them merely as "sys-
tems” and to their elements not as "ABM components” but as "devices.” For instance, he has testified
that "future or exotic systems” (not "ABM systems") are

defensive systems that serve the same functions as ABM systems and components,
but that use devices based on technology not understood in 1972 and that are capable
of substituting for ABM interceptor missiles, launchers and radars.

(ABM Treaty Interpretation Dispute Hearings, supra, note 141, at 9 (testimony of Judge Sofaer;
emphasis added).

1281 Emphasis added.
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3. the prohibition against the deployment of ABMs based on other physical principles.

If he understood "ABM system” to be a term of art applicable exclusively to systems comprised of tradition-

al ABM components, why would Ambassador Smith list the exotic systems deployment ban as a constraint
on "ABM systems"?

Secretary Rogers made similar references to "P;)BM systems.” Some can be found in the Letter of
Transmittal. 1282 Others were made in oral testimony1“83 and in his Foreign Policy Report of 19 April

1973.1284 ;. Foster made a similar statement, referring to "laser ABM systems capable of substituting for
current ABM components."l

In addition to the various terms used to describe traditional and exotic ABM systems and compo-
nents, another way in which the U.S. public ratification record supports the restrictive interpretation is in

its treatment of Articles IT and III. One passage from Secretary of State Rogers's Letter of Transmittal con-
tains many such references:

(3) Future ABM Systems A potential problem dealt with by the Treaty is that which would
be created if an ABM system were developed in the future which did not consist of inter-
ceptor missiles, launchers and radars. The Treaty would not permit the deployment of such
a system or of components thereof capable of substituting for ABM interceptor missiles,
launchers, or radars: Article II{1) defines an ABM system in terms of its function as "a system
to counter strategic ballistic missiles or their elements in flight trajectory,” noting that such sys-
tems "currently” consist of ABM interceptor missiles, ABM launchers, and ABM radars. Arti-

1282 gecretary Rogers referred to "ABM systems involving new types of basic components ..." and to what
the Treaty would stipulate "if an ABM system were developed in the future which did not consist of
interceptor missiles, launchers and radars.” (Letter of Transmittal, supra, note 530, at 121-2 and

25-6, respectively (emphasis added in both). For the full text of the relevant passages, sce Appendix
11(b), Passages #1 and #3.)

1283 Secretary Rogers referred to "exotic ABM systems,” to "ABM system{s| based on the laser principle”
and to "future exotic types of ABM systems, i.e. systems depending on such devices as lasers (1972
Senate Foreign Relations Hearings, supra, note 1213, at 20, 20 and 6, respectively; emphasis added in
all) For the full text of the exchanges in which these first two references appear, and that part of Sce-
retary Rogers’s prepared statement in which the third appears, sec Appendix 11(c), Passages #2, #2,
and #1, respectively. He also called exotic ABM devices "future types of ABM systems based on oth-
er physical principles.” (1972 House Foreign Affairs Hearings, supra, note 530, at 5 (prepared State-
ment of Secretary Rogers). For the full text of this part of his prepared statement, sec Appendix
11(d), Passage #1.)

1284 The treaty also provides for important qualitative limitations on ABMs, including an

agreement that ABM systems based on physical principles different from those of

existing systems should not be deployed under the treaty in its present form.

(1973 Documenis on Disarmament, cited in Sofaer, "post-Negotiation Public Statements”, supra, note
339, at 209; emphasis added)

1285 1972 Senate Armed Services Hearings, supra, note 135, at 274 (testimony of Dr. Foster; emphasis add-
ed). Later in the same passage, Dr. Foster referred to "laser ABM system” (twice) and to "future laser
ABM system components.” (For the full text of the exchange in which these references occur, sec
Appendix 11(e), Passage #6.)
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cle I contains a prohibition on the deployment of ABM systems or their components
except as specified therein, and it permits deployment only of ABM interceptor missiles,
ABM launchers and ABM radars. Devices other than ABM interceptor missiles, ABM
launchers or ABM radars could be used as adjuncts to an ABM system, provided that such
devices were not capable of substituting for one or more of these components. Finally, in
the course of the negotiations, the Parties specified that [direct quotation of Agreed State-
ment D in its entirety] ...

The first thing worth noting about this passage is the way the italicized part described the Treaty’s
definition of "ABM component.” The validity of the "functional definition,” which is at the heart of the
restrictive interpretation, is directly supported by the words “defines ... in terms of its function,” and by the
use of, and emphasis upon, the word “currently.” It is indirectly supported by the separation into different
clausle'%; of what the restrictive interpretation denotes the essential and parenthetical parts of the defini-
tion. <

The second thing to note about this passage is its attribution to Articles 1l and III of part of the
credit for prohibiting the deployment of exotic ABM systems and components. Its statement that the Treaty
would not permit the deployment of an ABM system that did not consist of traditional components, or of
components of such a system that were capable of substituting for traditional components, was followed not
with a period but with a colon. This was followed immediately by a description of the terms of Article II,
Article 111 and Agreed Statement D in that order. The clear meaning of this sentence structure is that Arti-
cles I1 and I are important elements in the exotic ABM deployment ban. Hence, it flies in the face of the
permissive interpretation’s main corollary that exotic ABMs are dealt with exclusively by Agreed Statement
D. Moreover, it is entirely consistent with the restrictive interpretation’s holding that the ban on exotic
ABM deployment flows from the combined effect of Articles II and II1, and that Agreed Statement D
merely reinforces the other two and is, strictly speaking, superfluous. Punctuation and structure aside, if
Articles I1 and II1 have no bearing on exotic ABM systems, why were they discussed at all under a heading
by that name?1288

1286 | etter of Transmittal, supra, note 530, at 125-6; emphasis added; quotations marks in original (Appen-
dix 11(b), Passage #5).

1287 Gee also id., at 123, where the two parts of the definition are further separated into different sentences:

Article II defines an ABM system as "a system to couater strategic allistic missiles or
their elements in flight trajectory.” It indicates that such systems currently consist of
ABM interceptor missiles, ABM launchers and ABM radars. {[Emphasis added
(Appendix 11(b), Passage # 2)]

Note that Article II, in what has been called the essential part of the definition, "defines” an ABM
system, but, in that part that has been called parenthetical, merely “indicates” the additional informa-
tion concerning its “current” composition.

1288 This point is noted as well by the 1987 Senate Foreign Relations Committee Report, supra, note 223, at
17.

A question one might ask in challenging the restrictive interpretation is why Article II specifies
the three traditional ABM components at all. John Rhinelander’s answer is that it was necessary to
define these traditional components somewhere in the Treaty because some provisions, such as the
deployments permitted by Article ITI, and Article VI(a) dealing with the SAM upgrade problem,
applied exclusively to traditional components. See ABM Treaty Interpretation Dispute Hearings, supra,
note 141, at 355 (answers of John B. Rhinelander to additional questions submitted by Congressman
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The Legal Advisor makes two arguments concerning this passage. First, he focuses on the word
"specifies,” suggesting that its use shows that the Letter treated Agreed Statement D is the only place in the
Treaty where obligations in respect of exotic ABMs are set out. 1289 This is absurd. The passage clearly
discussed constraints on exotic systems kong before the word "specifies” appeared. Moreover, as jus dis-
cussed, it did so in terms of Articles II and IIL. Second, the Legal Advisor compares the language of the
Letter of Transmittal to eaclier drafts of that document, noting that support for the restrictive interpretation
was watered down during the drafting process.129 This argument can be mel on two levels. Most impor-
tantly, at the procedural level, it is highly doubtful that early drafts of the Letter, being internal U.S. gov-
ernment documents not made public until 1987, can properly be resorted to in interpreting the Treaty. The
U.S.S.R. had no way (short of espionage) of knowing their contents. Any claim that the Letler's support
for the restrictive interpretation was watered down can also be met on a substantive level. For starters, cven
if less explicitly supportive of the restrictive interpretation than earlier drafts, the final version of the Letter
nonetheless clearly supports that interpretation (as shown in the discussion above). Moreover, John Rhine-
lander, who was responsible for drafting the Letter, has testified that (a) the relative imprecision of the final
version was the result of the initial draft — which was very long and detailed - being abridged to no more
than one third of its original length for the sake of brevity, (b) one consequence of this was that the [inal
version of the Letter blurred the distinction between fixed, land-based and mobile basing modes and {c)
many of the ambiguous statements of administration witnesses were due to following the language of the

Letter, because that language had been cleared in advﬂance by the White House, whereas permission would
have been needed to use different, clearer language.l‘-91

Two other observations may be made concerning the treatment of Article 111 in the Letter of Trans-
mittal. One stems from the following part of the above-quoted passage:

Article IIT contains a prohibition' on the deployment of ABM systems or their components
except as specified therein, and it I:):e;;mits deployment only of ABM interceptor missiles,
ABM launchers and ABM radars. 1292

This describes the first effect of Article III as the prohibition of something, and the second elfect as an
express permission to deploy something else that derogates from that prohibition. Those devices whose
deployment Article III prohibits are, according to the passage, " ABM systems or their components”; those

whose deployment the Treaty provision then permits are "ABM interceptor missiles, ABM launchers and
ABM radars.”

Fascell).
1289 1987 Legal Advisor's Report, Part 1L, supra, note 319, at 9:
... [T]he section includes an explicit reference to Agreed Statement D, and treats it

as the place in the Treaty in which the Parties "specified” their obligations with
respect to OPP systems and components ...

1290 ppig.

1291 7985 SDI Hearings, supra, note 199, at 253; testimony of John Rhinelander)

1292 Emphasis added.
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The usc of these different terms in this context is very much in keeping with the restrictive interpre-
tation, It holds Article 11I to commence with a total deployment ban on every conceivable kind of ABM-
capable device, traditional or exotic, that performs enough of the ABM function to be considered a “com-
ponent,” and then to go on 1o creale an express exception permitting the deployment of a specified number
of traditional ABM components only. It is therefore not possible under the restrictive interpretation to use
the same term to describe the classes of device regulated by each of these two parts of Article III.

Under the permissive interpretation, however, where the term "ABM components” is precisely
cquivalent to "TABM interceptor missiles, ABM launchers and ABM radars,” two different terms would not
be needed. In fact, the second clause would be superfluous; if the permissive interpretation were the cor-
rect one, the meaning of Article III could have been conveyed by simply saying that "Article III contains a
prohibition on the deployment of ABM systems or their components except as specified therein” or, alterna-
tively, "Article Il contains a prohibition on the deployment of ABM interceptor missiles, ABM launchers or
ABM radars, except as specified therein.”

John Rhinelander says that the separate use of the terms in the Treaty text was intentional. When
the term "ABM systems and components,” or variations thereof, was used, this meant all technglo ies,
whereas when traditional ABM components only were meant, these were referred to by name.12

Finally, another passage in the Letter of Transmittal dealing with Article III suggests that the per-
missive interpretation is incorrect:

Article I1I prohibits the deployment of any ABM systems or their componerits except as pro-
vided therein. Under Article III, the parties may deplog only systems consisting of ABM
interceptor missiles, ABM launchers and ABM radars.12%%

Two related points can be made about this passage. First, as with the previous one, it makes no sense under
the earlier version of the permissive interpretation, saying, in effect: "X is prohibited, but X is then permit-
ted.” It tells us little about Article I to say that it prohibits the deployment of traditional components,

then permits their deployment. Only if Article III's numerical limitations were set out in the second sen-
tence would it make any sense: "X is prohibited, but Z amount of X is then permitted.” Under the restrictive
interpretation, on the other hand, where the list of traditional components in the second sentence is nor
equivalent to "ABM systems or their components” but is only a sub-set thereof, the passage makes much
more sense: "X+Y is prohibited, but X is then permirted.”

Second, the passage’s second sentence, by using the word "only,” credits Article ITI with the exotic
ABM deployment ban. If the permissive interpretation were correct, that restriction is introduced not by
Article I, but by Agreed Statement D.

1293 An example of the latter is the reference to "ABM launchers” and "ABM interceptor missiles” in Arti-
cle V(2), which makes it clear that the limitations on rapid reload capability apply to these traditional
components only, and not to their exotic counterparts. (ABM Treaty Interpretation Dispute Hearings,
supra, note 141, at 171 (testimony of John B. Rhinelander.))

1294 Letter of Transmittal, supra, note 530, at 124; emphasis added.
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Thus, the restrictive interpretation finds considerable support in the treatment given to the term
"ABM systems and components” (and variations thereof) and accorded Articles II and III in official U.S.
executive branch testimony given during the ABM Treaty's ratification process.

Now we will move from official statements that implicitly support the restrictive interpretation 1o
ones that support it more directly. One very important such passage can be found in the 1972 Senare Arned
Services Hearings and consists of a question by Senator Goldwater, a written answer prepared by the Nixon
Administration for subsequent insertion, an oral response by Secretary of Defense Laird, and another writ-
ten insertion.12%> The passage began with Senator Goldwater stating that, in his view, the U.S. should long
since have moved o “space based [ABM] systems with boosting phase destructior with shot, nukes, or las-
ers,” and asked whether he was correct in concluding that the ABM Treaty would not prevent the develop-
ment of such systems. The question, then, was whether the Treaty prohibits the development of space-
based, boost-phase ABM systems in which the destruct mechanism is (a) a kinetic kill vehicle, (b) a nuclear
explosive device or (c) a laser weapon. Since the third of these is an exotic ABM destruct mechanism, the
question raised was, in part, the central issue in the interpretation dispute: Does the Treaty prohibit the
development of mobile ABM components that use exotic technologies?

The answer contained in the Nixon Administration's written response was that nothing prohibits the
development of boost-phase or laser ABM systems per se, but that

[t]here is, however, a prohibition on the development, testing and deployment of ABM sys-
terms which are space-based, as well as sea-based, air-based and mobile land-based.

The clear meaning of this was that Article V(1) applies to exotic ABM systems, since one of the three types
of weapon mentioned in the question was of that kind. It went on to say that

[tlhere are no restrictions on the development of lasers for fixed, land-based ABM sys-
tems.

If there were no prohibition against the development of laser ABMs in any basing imode, there would be no
need to specify "fixed, land-based.” The fact that it was specified sirongly suggests that exotic ABMs may
not be developed in mobile basing modes. 1297

There is further support for the restrictive interpretation in the second written response in this pas-
sage. The question to which it responded was "I have seen nothing in SALT that prohibits development to
proceed” in the direction of "space-based systems with boosting phase destruction with shot, nukes or las-
ers.... Am I correct?"1298 Secretary Laird simply answered "No,” then stated that space-based ABM sys-
tems are prohibited by Article V, which he quoted in part. In other words, the Nixon administration posi-

1295 -This passage appears at 1972 Senate Armed Services Hearings, supra, note 135, at 40-1. It is reproduccd
in its entirety in Appendix 11(e) as Passage #3, and will not be reproduced in full here.

1296 Emphasis added.

1297 3ohn Rhinelander notes that Judge Sofaer's analysis of the Congressional testimony did not refer to
this prepared response, "cleared in the interagency process ... which almost certainly involved Paul
Nitze and General Allison as well as Ambassador Smith.” (ABM Treaty Interpretation Dispute Hear-
ings, supra, note 141, at 376 (testimony of John B. Rhinelander.))

1298 Emphasis added.
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tion was that not only was it ot correct (o say that there were no restrictions on the development of space-
based ABM systems, including those using lasers as the destruct mechanism, bur that Article V(1} constitut-
ed just such a restriction.

The 1987 Legal Advisor's Report claims that the second written insertion "permitted the inference that
development and testing of a mobile OPP device would be precluded” and that "[tlhe few Senators interest-
ed in lhlS issue drew that inference, which was confirmed by one JCS witness, and was otherwise unchal-
lenged. 1299 1y fact, the statement did not merely "permit” the inference that the restrictive interpretation
was correct; it compelled it. Moreover, while the slightest hint of support for the permissive interpretation
is spared no fanfare in the 1987 Legal Advisor's Report, the significance of this prepared executive branch
position, consistent with the restrictive interpretation alone, after being dutifully reported, is promptly
ignored.

The 1987 Legal Advisor’s Report dis O%arages these written insertions on the ground that they were
supplied later for the Committee record.l It provides, however, no explanation as to why this fact
should reduce the weight accorded the statement. If anything, one would think that a written insertion into
a public record, prepared by the executive branch as a whole and held out as the Administration's formal
and considered response, would be the most reliable evidence at a ratification proceeding (as long as it is
inserted prior to the exchange of ratifications).

Another important exchan ¢ bearing directly on the issue took place between Senator Jackson and
Dr. Foster in the same heanng Senator Jackson estabiished the topic under discussion as being the
development of laser ABMs. In his second statement in the passage, Dr. Foster affirmed that he too was
discussing “laser ABM systems.” In this context, Senator Jackson paraphrased Article V(1). This suggests
that he considered it applicable to the type of system under discussion — a laser ABM system. Dr. Foster
did not tell the Senator that he was wrong to apply Article V(1) to laser ABMs, as one would expect him to
do if he understood the permissive interpretation to be the correct one. Instead, he simply replied: "Yes,
sir; I understand. We do not have a program to develop a laser ABM system.” Apparently still discussing
laser ABMs,1392 Senator Jackson then made a distinction between mobile systems and fixed, land-based
systems, nofing that the latter was permitted, and asked if Dr. Foster agreed. Dr. Foster replied: “That is
right.”

Later in this exchange, Dr. Foster said: "You can develop and test up to the deployment phase of
future ABM system components which are fived and land-based.” 1303 Again, there was no reason to speci-

1299 1987 Legal Advisor's Report, Part 11, supra, note 319, at 5; emphasis added.
1300 14, at 40.

1301 7972 Senate Armed Services Hearings, supra, note 135, at 274-5. (The full text of the exchange is repro-
duced in Appendix 11(e), Passage #6.)

1302 Nobody had changed the subject, and the most likely antecedent for the Senator's word “it" is the
phrase "a laser ABM system” in Dr. Foster's immediately preceding statement.

1303 Emphasis added. Judge Sofaer uses the term “future ABM systems’ to mean any ABM system created
in the future, whether it uses exotic devices or interceptors, launchers and radars. (1985 SDI Hearings
supra, note 199, at 186) If Dr. Foster used the term in the same way, his statement would support
neither interpretation. However, it is clear from the discussion of lasers that by "future” ABMs he
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fy fixed, land-based systems if exotic ABM systems could be lawfully developed and tested in any basing
mode. Thus, it seems clear that Dr. Foster's understanding of the Treaty’s provisions, as communicated to
Congress, was that the restrictive interpretation was correct.

This also seems to have been the understanding of General Ryan, then-U.S. Air Force Chief of
Staff. In an exchange with Senator Goldwater,1304 he was asked about “research and development of a las-
er or any other additions or subtractions of the weapon system.” Thus, the development of laser ABMs
appears to have been raised. General Ryan's response was to explain his understanding of Article V(1), and
to state that that provision "doesn’t mean that fixed, land based cannot be developed.” Presumably, then, he

considered Article V(1) to apply to, inter alia, laser ABM systems, and to prohibit their development in
mobile basing modes.

Shortly thereafter, in the same hearings, there is a statement by General Palmer, then-Acting U.S.
Army Chief of Staff, strongly supportive of the restrictive interpretation: "We can look at futuristic systems
as long as they are fixed and land-based."1305

means exotic ABMs. If he were referring to all ABMs created in the future, whether interceptors,
launchers, radars or otherwise, his statement would be more restrictive than any proffered interpreta-
tion: it would rule out the deployment of post-1972 ABM components that were interceptors, launch-
ers, or radars (such as ERIS, HEDI, LeADs, and TIR). This is an interpretation unsupported by the
Treaty language or by any other evidence.

1304 7972 Senate Armed Services Hearings, supra, note 133, at 441. (For the full text of this exchange, sce
Appendix 11(e), Passage #15.)

1305 j4. . at 443. (See Appendix 11(e), Passage #16 for the full text of this exchange.)

It is not certain what was meant by "looking at” these systems, but development was the only
stage of the process mentioned in the exchange, and in particular in the General's immediatcly pre-
ceding sentence. Senator Jackson neither questioned this statement nor sought clarification, but sim-
ply said "I understand.” Thus, General Palmer, too, seems to have been of the belief that the develop-
ment of exotic ABM systems was prohibited in all but the fixed, land-based mode. John Rhinelander
is of the view that Passages #12 through #16 of Appendix 11(e) leave "no doubts the two Senators
[Jackson and Goldwater] and this JCS [Joint Chiefs of Staff] representative [General Palmer], the act-
ing Chief of Staff of the Army, which had responsibility for ABM programs, understood and agreed”
that the restrictive interpretation was the proper one. He regards Passage #16 as the "key and conclu-
sive colloquy” on the matter. (ABM Treaty Interpretation Dispute Hearings, supra, notc 141, at 381.)

In Passage #14, the following exchange took place between Senators Goldwater and Jackson and
General Palmer {(emphasis added):

Senator Goldwater. We could then replace the Sentry [an ABM interceptor missile] with the laserif it
became effective?

Senator Jackson. The prohibition [Article V(1)] runs to sea based, air based, space based and mobile
land based ABM's.

Senator Goldwater. Not fixed land?

Senator Jackson. That's right. That is exempt. I am just pointing this out. In those other arcas, it is
prohibited and development is also prohibited....
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The following exchange took place on 6 June 1972 before the House Armed Services Commitiee, in
the context of the supposed cancellation of laser contracts:

Mr. Stratton. My understanding was one area where we did not get any limitation was in
the field of R. & D., that we are free to continue that, isn't that true?

Secretary Laird. That is correct, except for certain limitations in the ABM Treaty, Con-
gressman Stratton.l

The clear import of the Secretary’s response is that the ABM Treaty contains "certain limitations” on the "R
& D" of laser ABMs. Since the Treaty contains no limitations on laboratory research, the reference here
must be, at least in part, to advanced development. Under the permissive interpretation there are no limita-
tions on advanced development of exotic ABMs. This response, therefore, also supports the restrictive
interpretation.

There was an important and lengthy exchange between Senator Jackson and Dr. Foster on 22 June
1972 before the Senate Foreign Armed Services Committee.1307 In Dr. Foster's second statement in the

General Palmer ... The treaty, as you have just read, does limit radars, launchers and missiles; it does
not limit R & D on futuristic systems. We could not deploy such a new system, however.

Judge Sofaer says of this passage that

Senator Jackson's statement is correct: article V does ban ABM systems other than
fixed land-based systems. But he did not state that the article V prohibition applied to
future systems based on other physical principles.

{"The ABM Treaty and SDI", supra, note 208, at 1982)

This is misleading. Although Senator Jackson does not himself apply Article V(1) to exotic sys-
tems, he does cite it in the context of laser ABMs replacing Sentry ABM interceptor missiles. Gener-
al Palmer’s remark, however, is an endorsement of the permissive interpretation. He claims that Arti-
cle V(1) applies only to "radars, launchers and missiles” but not to *futuristic systems.” However, this
must be viewed in the context of his later remark (in Passage #16) that “[w]e can look at futuristic sys-
tems as long as they are fixed and land based,” one of the more explicit endorsements of the restric-
tive interpretation in the ratification hearings. General Palmer's position in Passage #16 should be
regarded as a correction of his earlier position in Passage #14.

The 1987 Legal Advisor's Report, Part I1, supra, note 319, at 21 claims that "[tlhese witnesses
[Generals Leber, Palmer and Ryan] indicated that the JCS were fully aware of and had agreed that
ABM development was confined to fixed, land-based systems” but that "[o]nly Palmer explicitly linked
this proposition to OPP devices.” While this is true as far as it goes, explicit espousal of the restrictive
interpretation is not the only telling evidence in the ratification proceedings in favour of that interpre-
lation. In Passage #14, General Ryan cites Article V(1) in regard to lasers. As for General Leber
(project manager of the Safeguard ABM Program), in Passage #13 he expresses a belief that the U.S.
can detect the testing of laser devices in an ABM mode by national technical means alone. There
would be no reason to speculate on this matter if, as the permissive interpretation holds, the Treaty
imposes no restrictions on the development and testing of exotic ABM devices.

1306 1972 House Armed Services Hearings -- Supplementary, supra, note 1224, at 12098.
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exchange, he stated that the Treaty would affect "ti:c development of laser ABM systems capable of substi-
tuting for current ABM components.” This is clearly at odds with the permissive interpretation, under
which the activity described would be unconstrained. Senator Jackson followed this remark by paraphrasing
Article V(1), still in the context of laser ABMs. Dr. Foster did not take issue with the application of Arti-
cle V(1) to exotic ABMs in his third statement, even though the permissive interpretation called for one.
Senator Jackson followed this up by distinguishing between fixed, land-based development on the onc hand,
and mobile development on the other. Again, although this distinction is irrelevant in the context of exolic
ABMs under the permissive interpretation (because of its view that Article V(1) does not apply to exotics),
Dr. Foster did not point this out but merely said: "That is right.” In his sixth statement of the exchange, Dr.
Foster stated, still in the regard to laser ABMs, that

[ylou can develop and test up to the deployment phase of future ABM system components
which are fixed and land-based.

If development and testing of exotic ABMs were unrestricted, as the permissive interpretation holds, there
would be no need to restrict the application of this remark to fixed, land-based components. The signifi-
cance of this statement is made even greater by the fact that only the first five words of it — "You can devel-
op and test” — were given by Dr. Foster in oral testimony. The remainder — the portion strongly supportive
of the restrictive interpretation - was inserted into the record at a later date, presumably after thorough
deliberation and approval by the executive branch as a whole.

Additional testimony was given by knowledgeable members of Congress, most notably Senator
Buckley, who expressly espoused the restrictive interpretation. Although not an executive representation
binding on the administration, Senator Buckley's testimony suggests that the Senate shared his understand-
ing that Article V applied to exotic ABMs:

[TIhe agreement goes so far as to prohibit the development, test or deployment of sea, air
or space-based ballistic missile defense systems. This clause, in Article V of the ABM Trea-
ty, would have the effect, for example, of prohibiting the development and testing of a laser-
type system based in space.... :

One final observation can be made about the U.S. ratification hearings. Despite many statements
supporting the restrictive interpretation, no senator or administration witness ever stated explicitly that the
Treaty governed exotic ABM devices only in respect of their deployment. If the permissive interpretation
were correct, one would have expected someone to enunciate it explicitly, yet this never happened.

1307 7972 Senate Armed Services Hearings, supra, note 135, at 274-5 {reproduced in full as Appendix 11(e),
Passage #6).

1308 Reproduced in 1972 Senate Foreign Relations Hearings, supra, note 1213, at 258-9. (Sce Appendix
11(c), Passage #3, for the full text of the statement.}

1309 Sherr, "New Interpretation”, supra, note 222, at 79.
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Al12.3  Conclusion

The restrictive interpretation, it is submitted, was clearly the one communicated to the U.S. Congress by
Nixon Administration witnesses during the 1972 SALT I ratification hf:aringsJ310

1310 This is also the conclusion of former Secretaries of Defense Harold Brown, Melvin L. Laird, Elliot L.
Richardson, Clark M. Clifford, Robert S. McNamara and James R. Schiesinger. See "Statement by
Former Secretaries of Defense on the ABM Treaty”, 9 March 1987, reproduced in Nunn Floor
Speech on Negotiating Record, supra, note 494, at 3.
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