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requirements of the Canadian regulatory process are non-

¢ In the absence of specific statutory provisions

statutory.
imposing notice and comment obligations, proponents of procedural
fairness are left to seek relief from the common law. With a few
small exceptions, however, government decision makers do not

appear to be under any common law duty to adhere to the rules of

natural justice when acting in a legislative capacity.

The authority most commonly used to support this proposition is
the decision of Megarry, J. of the Chancery Division in Bates v.

Lord Hailsham. Megarry acknowledges the importance of natural

¥See Chapter I, Part B. See also Evans (Administrative Law:
Cases, Text and Materials, 3d ed. (Toronto: Emond-Montgomery,
1289), at 247) where he refers to a recent Federal Court decision
as indication that the courts may be willing to view the
requirements of the RIAS as something like a statutory obligation.
In his view, Teal Cedar Products (1977) Ltd. v. Her Majesty the
Queen et al., (1988), 19 F.T.R. 35, [1989] 2 F.C. 135 (F.C.T.D.)
could be authority for the proposition that where a RIAS overlooks
a disproportionate impact of a regulation on an individual
undertaking, an injunction may be sought  to prevent that
regulation's enforcement. A closer look, however, suggests that
the RIAS was only relevant in this case as evidence that Cabinet
may have exceeded its authority to regulate on the matter in
question. Since the trial court was persuaded that the
information in the RIAS may have been incorrect, and that with
more accurate information Cabinet would not have had the authority
to regulate, an interlocutory injunction was granted. See also
- Milligan, E., "Federal Regulatory Process Reforms Take on New
Legal Significance," (June, 1988) 9 Can. Comp. Policy Record, no
2, p. 21. In any case, this decision has since been overturned on
appeal. The appeal court made no mention of the RIAS, and held
that when determining the val:Ld:Lty of an Order in Council, the
Governor in Council's opinion cannot be challenged {(1988), 92
N.R. 308; [1989] 2 F.C. 158 (F.C.A.)). ' .

137119721 3 All E.R. 1019 (Ch.D.). For a recent Canadian
restatement see Re Groupe des  Eleveurs de Volailles de 1'Est de
l'Ontario and Chicken Market.mg Agency (1984) 14 D.L.R. (4th)
(F.C., T. D. Y.
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justice in a quasi-judicial setting, and of a general duty of
fairness in an administrative or executive setting, but is not
willing to extend either to the process of making legislation.
The Supreme Court of Canada in Attorney General of Canada v. Inuit

Tapirisat of Canada'

reached a similar result but instead of
relying on an administrative/legislative distinction, the Court
simply refused to look beyond the relevant statutory framework for

procedural obligations.'¥

Limited exceptions to the general common law rule may exist,
however, where property rights are involved,!*! or where a
combination of proclaimed practice and resulting legitimate

expectation may create a legally binding right to consultation.'®

Youpra, note 137, at p. 1024: "Let me accept that in the
sphere of the so-called quasi-judicial the rules of natural
justice run, and that in the administrative or executive field
there is a general duty of fairness. Nevertheless, these
considerations do not seem to me to affect the process of
legislation, whether primary or delegated."

133115 'D.L.R. (34) 1 (s.C.C.).

W01 Inuit, the Inuiv Tapirisat had used an appeal provision in
the National Transportation Act (R.S.C. 1970, c. N-17) to cppeal a
decision of the Canadian Radio-television and Telecommunications
Commission to the Governor in Council. Bell Canada had replied to
the appeal, and without giving the Inuit Tapirisat an opportunity
to respond to Bell's submissions, the Governor in Council
dismissed the appeal. In refusing to set aside the Governor in
Council's action on the basis of procedural fairness, the Supreme
Court would not look beyond the National Transportation Act for
procedural standards binding on the Governor in Council.

Wgee Cooper v. Wandsworth Bvard of Works (1863), 14 C.B.N.S.
180, 143 E.R. 414; and Durayappah v. Fernando {1967] 2 All E.R.
152 (P.C.). See also Holland, D.C., and McGowan, J.P., Delegated
Legislation in Canada (Toronto: Carswell, 1989), at 145.

42gee Keyes, J.M., Executive Legislation: Delegated Law Making
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With success at common law unlikely, at least one commentator has
looked to the Charter to support an argument for procedural
fairness in the making of regulations. Professor Martha Jackman
of the University of Ottawa has argued that to do justice to the .
affirmative language in section 7 of the Charter, "fundamental
justice should be read to include the notion that regulatory
decisions which threaten section 7 interests are constitutionally
unacceptable unless the persons or groups affected have had a
meaningful opportunity to participate in the decision-making

) 143

process.' A recent decision of the Supreme Court of Canada,

however, suggests that the courts may be reluctant to accept

. Professor Jackman's argument .

by the Executive Branch (Toronto: Butterworths, 1992), at 95-96.
Keyes states that the doctrine of legitimate expectation has been
principally invoked in the United Xingdom, although there are
signs of its acceptance in Australia and Canada (National Anti-
Poverty Organization v. A.-G. Canada (1989), 36 Admin. L.R. 197
(Fed. C.A.), at 224). Keyes suggests, however, that although the
doctrine has been accepted in relation to highly discretionary
authority affecting large numbers of people, and has provided a
basis for implying requirements to consult and give advance
notice, it's future in relation to executive legislation in Canada
appears to be "bleak." See also Evans, supra, note 136, 245-246.

Wgee Jackman, M., “"The Cabinet and the Constitution:
Participation Rights and Charter Interests,* (1990) 35 McGill Law
Journal 943, at p. 9Y46. = See also Jackman, M., "Rights and

participants: the Use of the Charter to Supervise the Regulatory
‘Process” (1990) 4 Canadian Journal of Admlnlstratlve Law and
- Practice 23- 56 at p. 28.

. Wgee Keyes, supra, note 142, 97, where he refers to the recent
" Supreme Court of Canada dec:.smn in Reference re Criminal Code,
~Sections 193 and 195.1(1)(c) [1990]) 4 W.W.R. 481 (S.C.C.), at p.
525_, . - ,
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1.2.2 Substantive Grounds for Judicial Review

On the substantive side, however, there are several groundskfor
judicial review of regulations in Canada. What follows is a brief
discussion of some of these grounds including review based on the
constitutional grounds, the wording of enabling provisions,
consistency with other legislative provisions, improper purpose
and bad faith, discrimination, uncertainty, and subdelegation or

transformation of authority.

Constitutional Grounds
Any regulation, of course, must fall within the Constitutional
jurisdiction of the government enacting it. But if a regulation
can be characterized as a basis for “government action,” it can
also be challenged as infringing upon any of the rights and

freedoms guaranteed in the Charter.'®

Enabling Provisions
A regulation must remain within the limits authorized by its
enabling provision. An enabling provision may limit the
regulationlto certain matters (“with respect to*), or to ;ertain
purposes (“for the purpose of”). J.ﬁ. Keyes describes the law in

- this way:

- M5gee Retail, Wholesale and Department Store Union, Local 580
v. Dolphin Delivery Ltd. (1986), 38 C.C.L.T. 184 (S.C.C.}, and
Keyes, supra, note 142, 174 and 179.



130
Authority limited only by certain matters may be used to
accomplish any purpose, as long as it applies to the
authorized matters. Authorxity granted only in terms of

certain purposes may apply to any matter, as long as it
is directed to the authorized purposes.!*

If an enabling provision contains words such as “prescribe” or
“regulate,” it may require a more particular iink to the

147

authorized matters. If it is an omnibus provision (“for carrying

out the purposes and provisions of”) its scope appears to depend

1% and in the rare instance it contains

on judicial discretion:
subjective wording (“in the opinion of”) its scope is described as

“unquestionably” broader.'*

In the end, however, there appears to be considerable room for
judicial creativity, especially where the subject of the dispute
is controversial. In Re Lexogest Inc. et al. and Attorney-General
of Manitoba,' for example, the Manitoba Court of Appeal was asked
to decide whether an enabling provision in a health insurance

statute was broad enough to permit the exclusion by regulation of

4Skeyes, supra, note 142, 181. See also CKOY Ltd. v. Canada,
[1979] 1 S.C.R. 2, and Quebec v. Fortier, [1990] R.J.Q. 1280
(C.A.). : '

Wgee Re Mid-west By-Products Co. and Clean Envzronment
Commission {1979), 102 D.L.R. (34) 208 {Man.Q.B.).

1%¥geyes, supra, note 142, 197.
WIbid. at 198.
19(1993), 101 D.L.R. (4th) 523.
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therapeutic abortions in private clinics. The purposes of the

legislation were not expressly set out.

Chief Justice Scott, who dissented, saw the abortion exclusion as
conforming to the overall scheme of the statute as justified by
some broad wordiné in the statute’s general provisions.!® The
majority, however, interpreted the enabling provision narrowly.
Huband J.A. decided one of the purposes of the statute was to
maintain reasonable-control over insurance costs, and found the
abortion exclusion to be an attempt to increase costs not to

2

control them.!®® Helper J.A. looked for express wording in the

statute that would authorize restrictions on insurable services

and did not find any.'®

Helper's decision noted, however, that the
dispute had arisen immediately following the Supreme Court of

Canada decision in R. v. Morgentaler.'®

ngi i L
In the absence of express legislative direction on how to resolve
conflicts, if a regulation is inconsistent with its enabling
legislation or with other coordinate legislation, the regulation

must give way.'”® If a regulation is in conflict with its enabiing

Birbid. at 540.
1%27pid. at 553.
¥rpid. at 559.
r1bid. at 561.

155Kéyes, supra, note 142, 202.
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legislation, it is invalid.™® Conflicts with other regulations
under the same enabling legislation may be resolved by applying
the rules “specific over general” and “later over earlier”;'® and
conflicts with regulations made under other legislation are likely
to be resolved by determining the priority of the two enabling

authorities.!®®

Improper Purposes and Bad Faith

It is not clear whether improper purpose and bad faith are grounds
for judicial review in Canada. Roncarelli v. Duplessis*® is a
long-standing Canadian authority for the prindiple that statutory
powers may only be used for the purposes intended by the
legislature.'®® But in 1983, the Supreme Court of Canada in
Thornes' Hardware Ltd. v. R.,'® declared "it is neither our duty

nor our right to investigate the motives which impelled the

‘*Reference as the Validity of Regulations in Relation to
Chemicals, [1943) S.C.R. 1.

*'Xeyes, supra, note 142, 207.
8The King v. Williams, [1944] S.C.R. 226 at 235.
15911959] S.C.R. 122.

Ibid. at 140: ""Discretion" necessarily implies good faith in
discharging public duty; there is always a perspective within a
statute is intended to operate; and any clear departure from its
lines or objects is just as objectionable as fraud or corruption.
See also Holland and McGowan, supra, note 141, 216. For instances
of delegated legislation being invalidated for reasons of bad
faith or improper purposes before Thornes' Hardware, see Boyd
Builders Ltd. v. Ottawa, [1964] 2 O.R. 269 (C.A.);: Re Doctors
Hospital and Min. of Health {(1976), 68 D.L.R. (3d) 220 {Ont. Div,
- Ct.): and Heppner v. Alberta (1977), 6 A.R. 154 (Alta. C.A.). '

*%1(1983), 143 D.L.R. (3d) 577 (S.C.C.).
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federal cabinet to pass the Order in Council."!®® While some courts
have followed Thornes' Hardware,'®® a number of Canadian courts
continue to consider challenges based on these grounds.!®® Most of

these challenges, however, have failed.!®

Discrimination
Challenges to regulations based on discrimination are now
generally presented as s. 15 Charter arguments,!®® but some
challenges have been tied to a form of review known as
“administrative law discrimination.” Where a regulation expressly
distinguishes among the persons to whom it applies, administrative
law discrimination provides a basis for invalidating the
regulation unless the discrimination is clearly authorized by the

7

enabling legislation.'® Although it has been applied in some

82rhid. at 581.

183g0e Saskatoon Criminal Defence Lawyers Assn. v. Saskatchewan,
f1984] 3 W.W.R. 707 (Sask. Q.B.); and Investment Property Owners'
Assn. of N.S. v. Nova Scotia (1984), 65 N.S.R. (2d4) 319 (C.A.).

%gee Re Min. of the Environment and Cacchione (1987}, 35
D.L.R. (4th} 196 (N.S.8.C.); Falardeau v. Town of Hinton (1983),
50 A.R. 120 (Q.B.); Sanders v. Milk Board (1990), 43 B.C.L.R. (2d4)
324 (8.C.); and Re Apotex (1984), 47 O0O.R. (24) 176 (H.C.). See
also, the decision of the Ontaric Divisional Court in Aluminum Co.
of Canada v. Ont. (Min. of the Environment), which Holland and
McGowan describe as implicitly declining to the follow Thornes’
Hardware decision [Holland and McGowan, supra, note 141, 218-2191.

1%5see Keyes, supra, note 142, 224.
1%67pbid. at 225.

¥ rorget v. Quebec, [1988] 2 S.C.R. '90.
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6R 169

cases, '™ and rejected in others, there is some recent indication
that it has been replaced by a test requiring rational ascessment

of the purposes of the enabling legislation.!™

Unreasonableness
Unreasonableness may not exist as a basis for review in Canada.!™
In any event, it does not appear to have ever been used to
invalidate a regulation.!” There are however, two British sources
to support the arguments that Parliament never intended to give

' or that the conclusion reached is

authority to make such rules,'
S0 unreasonable that no reasonable authority could have ever come

Cto it

'"see, for example, Transportbec Inc. v. Quebec, [1986] R.J.Q.
2089 (C.s.).

®see, for example, Aer Lingus v. Canada (1990), 68 D.L.R.
{dth) 220 (Fed. C.A.).

‘"See Forget v. Quebec, [1988] 2 S.C.R. 90, and Keyes, supra,
note 142, 228.

'"See Keyes, supra, note 142, 229-232. Keyes suggeshs that
"unreasonableness is perhaps best characterized in terms of review
that depends more on Jjudicial creativity than on the text of
enabling legislation. It is less a basis for review, than a
measure of Judicial deference to delegates of legislative
authority" (at p. 231]. See also Holland and McGowan, supra, note
141, 223.

"geyes, supra, note 142, 232.

"“Kruse v. Johnson [1898] 2 Q.B. 91 .at 99-100.

"associated Provincial Picture Houses Ltd. v. Wednesbury
Corp., [1948] 1 K.B. 223 (C.A.}. See also Council of Civil
Service Unions v. Minister for Civil Service, [1984] 3 W.L.R. 1174
(H.L.) at 1196.
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Uncertainty
A regulation may be uncertain because it is vague, ambiguous or
because it contains grammatical errors.'”™ Uncertainty is also
discussed together with “overbreadth,” the notion that legislation
goes beyond what is necessary or reasonable to accomplish its
authorized objectives.' As a result of uncertainty a regulation

may be declared beyond the scope of its enabling authority, and

invalidated.”

The Supreme Court of Canada has alsoc developed a doctrine of
vagueness based no ss. 1 and 7 of the Charter.'”™ A law may be so
uncertain as to be incapable of constituting any restraint on
governmental power. In such circumstances, there is no *limit
prescribed by law” and hence, no s. 1 analyéis because the
threshold requirement has not been met.!” Even where a law can
pass the threshold test, its language may fail to confine the

invasion of a Charter right within reasonable limits.'®™® With one

1Reyes, supra, note 142, 235,

Verpid. at 235. -

In Canada, uncertainty has primarily been used to:strike down

municipal by-laws. See ibid. at 241.

See Nova Scotia Pharmaceutical Society (1992), 139 N.R. 241
(s.C.C.}).

"gee Osborne v. Canada (1991), 125 N.R. 241 (S.C.C.).
W rhid.
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exception, however, courts have not struck down executive

legislation on this basis.'®

Subdelegation and transformation of authority
A regulation may also be challenged as involving an unauthorized
subdelegation or a transformation of authority. At common law
there is a requirement that legal instruments be made only by
those who are authorized to make them.'®™ It has often been said
that the legality of a subdelegation depends on the character.of
the subdelegated authority: if it is "administrative", it is

permissible, if it is "legislative", it is not.'®

Most commentators, however, appear to have rejected the
'édministrative/legislative distinction as a basis for determining

¢ At best this distinction is

the validity of a subdelegation.!®
said to merely provide a pair of convenient labels for a

conclusion that a particular subdelegation is or is not valid.!'®

“lgee Keyes, supra, note 142, 249 and Wilson v. Medical

Services Commission, [1989] 2 W.W.R. 1 (B.C.C.A.) at 28.

R, v. Feraco (1964), 49 D.L.R. (2d) 208 (Ont. H.C.). See
also Holland and McGowan, supra, note 141, 122; and Keyes, supra,
note 142, 253.

¥R, v. Lampe (1963), 5 F.L.R. 160 (S.C.N.T.) at 171-172;
‘Hawke's Bay Raw Milk Producers' Co-operative Co. Ltd. v. New
Zealand Milk Board, [1961] N.Z.L.R. 218 (C.A.) at 223; Desrosiers
v. Thinel, [1962] S.C.R. 515 at 519. See Keyes, supra, note 132, -
256. : : ‘

Mgee Keyes, supra, note 142, 256-257.

851bid.
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Instead, courts may be more willing to consider balancing the
interests of those who are affected by delegated authority, with
the ability of government to realize complex social objectives.!®
As determining factors, courts have looked for the degree of
interference with individual interests, the presence of standards
or criteria governing the subdelegation, and the personal limits
and abilities of the subdelegates.'® Courts may find that "the
complexity of the regulatory subject matter may warrant

subdelegation to persons who have expertise in the matter."'®

The issue of subdelegation has been raised on occasion to
challenge the use of ambulatory or “reclling” references."!'™
Although a number of cases and commentators have appeared to be

190

sympathetic to the challenge, there is a Supreﬁe Court of Canada
decision on the subject of constitutional inter-delegation which
may prevent an ambulatory reference from being struck down on this

basis.!®

18 1hbid. at 257.
8 1hid. at 257-265.
188 1pid. at 265.

¥ambulatory references are provisions which incorporate by
reference rules and standards made by other bodies which may be
"amended from time to time" by that other body.

Mg, v. Ciarniello (1979), 12 B.C.L.R. 394 (Prov. Ct.) at 398;
R. v. Board of Commissioners of Public Utilities (1964), 51 M.P.R.
4 (N.B.S.C.A.D.). See Keyes, supra, note 142, 283.

Ylgee Keyes, supra, note 142, 283, referring to Coughlin v.
Ontario Highway Transport Board, [1968] S.C.R. 569, affirming
[1966] 1 O.R. 191n (C.A.), affirming [1966] 1 O.R. 183 (H.C.).
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2. Legitimacy of inherently political decisions?

Another motivating factor for regneg in the U.S. has been the
perception that conventional rulemaking fails to provide a
mechanism for deciding inherently political issues in a
politically legitimate way. As discussed above, many Americans
appear to have lost féith in agency decision making, and regneg
has emerged as a way to address the problem by allowing affected

parties to share in the decision.'®?

The search for a mechanism to lend legitimacy to the regulatory
process also appears to be one of the primary reasons why
participants were attracted to the idea of RAC.! The views of
participants on this question have been set out in detail in
Appendix A, but a sample of comments are presented here to suggest
that, like the Americans, RAC participants see the legitimacy
problem primarily in terms of Qovernment's insular approach to

decision making.

Government’s prevailing attitude was described by a FEARO

participant as “we know best,” but this participant was quick to

gee Part B, ss. 3 and 4 above.

Mgee Appendix A, Chapter II, “Was legitimacy a motivating
factor for RAC?” :
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point out “*we didn’'t knaw best.” There was some indication that
Departmental staff felt that they could do a responsible job of
the regulations without outside help. A Provincial participant
warned that deferring to government expertiée carries a real risk
of inappropriate regulatory response, and saw the promise of RAC
as its ability to reduce this risk. An Industry representative
suggested it is often only the proponent who is willing to carry
the policy debate, and felt that RAC was capable of encouraging
government to undertake more thorough policy analysis. Many ENGO
members felt that although governments often possess impressive
information resources, these resources are seldom tapped. In.
their view, RAC forced the government to take advantage of these
resources. Participants from all interests see themselves as
capable of contributing to a better solution, anc RAC appearé to
hold some promise of not only encouraging these contributions but
also treating them in a manner that will be perceived as

‘1egitimate by all.

These issues and other issues of openness, quality of the results,
and accountability of the decision maker will be examined in

Chapter IV.
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Chapter IV: Evaluating RAC -- Can it Improve the
Performance of the Regulatory Process?

This Chapter uses the performance criteria proposed in Chapter I
to assess whether RAC has the potential to improve the performance

of the federal regulatory process.

Chapter I locked at the evolution of the federal regulatory
process, and set out the few, almost entirely non-statutory,
procedural requirements of the current process: An initiating
department is expected to publish an advance notice of the
regulatory proposal in the Federal Regulatory Plan, prepare a
Regulatory Impact Assessment Statement ("RIAS"), and pre-publish a
draft of the regulation together with its RIAS in the Canada
Gazette. When the regulation has been made, it must be registered
and again published in the Canada Gazette. Departments are not
given any formal direction on how to include non-government

interests in a regulation's development.

It was argued in Chapter I that the performance of the regulatory
process could be measured in terms of how open the process is, the
quality of its results, and the accountability of its decision

makers for both decisions taken and the efficiency of the process.

Chapter II prdvided deécriptions of bdth the RAC experiment and
the federal regulatory process. RAC merbers were described as a

dedicated group of people who, although unclear about their
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precise role in the process, had strong expectations that
government would implement any agreements reached unless good and
articulated reasons were provided. The regulatory process was
described as capable of considerable improvement, especially with
respect to including non-governmental interests in substantive
review. Overall management of the regulatory policy is the
responsibility of Treasury Board, but much if not most of the
substantive analysis appears to be conducted by the initiating
department in consultation with other departments. This analysis
is to be documented in the RIAS for Cabinet and public review, but
the RIAS process has had difficulty capturing the costs and
benefits of environmental regulatory initiatives to the

satisfaction of all parties.

Consultation programs vary across departments, but common
criticisms are that they favouf elite interests, and that they are
secretive. Where there is broadér consultation, participants
often feel‘that key issues hafé already been decided or that good
advice is ignored for unarticulated reasons. Environment Canada
appears to be a department with a more active consultation program
than most, but it too has been the target of these criticisms. In
addition, Environmént.Canada's approach appears to be leading to a

consultation fatigue among the groups it regularly consults with.

This Chapgerfwill'examine RAC'’s potential to improve the

régulatory.process by first setting out how RAC participants felt
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the process performed relative to whaf they would have expected
without RAC. It will then evaluate RAC according to the criteria
proposed in Chapter I: cpenness, quality of results, and
accountability of decision makers. The analysis that follows is
in all cases based on summaries of RAC interviews, the American
experience with regneg,! and the author’'s own observations.
Detailed RAC responses to many of these questions can be found in

Appendix A.

‘A. Assessment of RAC Participants

All RaC participants were asked to comment generally on the merits
of the process, but also on what soit of regulations they would
have expected the government to produce in the absence of a
process like RAC. At the time of the interviews, the specific
content of the regulations was unknown to RAC participants because
they were 6nce again in the Cabinet system. As a result, RAC
participants were asked to use as a reference point .the draft
regulations as pre-published in the Canada Gazette, Part I, on

September ;8, 1993.

The most comprehensive evaluation was conducted by Susskind
and McMahon in 1985 based on only twoe of the EPA's regneg
experiments (Susskind, Lawrence, and McMahon, Gerard, "The theory
and practice of negotiated rulemaking," (1985) Yale Journal on
'Regulation 133). I have borrowed, in a loose sense, some of their
framework for evaluation. :
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1. Overall Assessment

With few exceptions, participants expressed support for the RAC
concept, but most also expressed strong concerns about how the
experiment fared in practice. Although the level of enthusiasm for
the process varied among participants, at least one participant
from each of the five groups interviewed could be described as an

enthusiastic supporter.

Describea at times by FEARO participants as the “only alternative”
and “the way of the future”, the RAC process also provoked the
strong view that the process could not be justified in terms of
time or expense, and that in the end the “traditional lobbying*
model prevailed anyway. As we will see, however, the American
experience with regneg shows that concerns about time, expense,

and lobbying can be mitigated if not completely addressed.?

Industry descriptions of the process ranged from “groundbreaking”
to “a bit disappointing,” the latter because it 'made the process
more complicated. As was true for all participants, however,
those whé were least supportive of RAC tended to be those who
already‘énjoy some . level of direct influence. Commorn concerns

were the amount of work demanded by the process and its ability to

2See Part D below, and Chapter V.
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account for the cost of proposed initiatives. If there was a
general theme to industry’'s assessment of the process, it was
captured by the member who felt there is no magic to the process

but felt it could be made to work.

Departments also raised concerns about increased workload and the
ability to assess economic consequences, but in general supported
the principle of RAC. The strongest supporter saw considerable
promise in RAC's ability to improve relationships between
traditional adversaries ; the weakest felt the whole project was

simply too big.

ENGO participants were perhaps the least favourable of the five
groups, although they were still generally supporﬁive. This
result is perhaps not surprising given that the ENGOs were the
ones who lost the most ground when the Government chose not to
implement RAC agreements. It was also an ENGO who contributed the
most damning assessment of RAC based, in large part, on a

perceived lack of governmeht accountability.

Provincial members were given the same status on the committee as
every other member, an. this caused some discomfort. Provincial
governments normally enjoy a sort of preferred status fhrough the
Canadian Council of Ministers of the Environment. In the end, |

however, provihcial members favoured the *“team approach” and

endorsed RAC as a concept.
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These overall findings are perhaps the most significant indication
that there may be value to the RAC process and that, with some

refinement, another experiment or two is warranted.

2. CEAA Regulations without RAC

As a standard for comparison, RAC participants.were asked to
speculate as to what would have happened to the regulations
without RAC. Here, once égain, there were signs that most
participants considered RAC to be capable of adding value to the
regulatory process. Participants felt that without RAC, the
process would likely have unduly favoured the interests of
industry and the provinces, would likely have lacked transparency
and accountability, and would likgly have allowed for only limited
policy analysis. Parties would likely have Sﬁent substantial
resources on lobbying, and fought at least some battles in the
media. Thg resulting regulations may not have been workable and

may have attracted significant resistance from stakeholders.

FEARO participants felt that not'only would the environmental
interest have been completely lost, the strategic interests of all
parties would have been overlooked. Given the complexity of the

subject and the legislation, many felt a general consultation
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approach would have generated more confrontation and less useful

information.

While at least one Industry participant would have been
comfortable with a more traditional approach, others speculated
that the regulations would have been “disastrous” because parties
would have taken random and unsupportable positions and because
the regulations would have been based on an inadequate

understanding of their implications.

One departmental participant described his department’s
traditional practice as “you consult lots, but you do what you
_want.” But for departments that are not initiating the proposal,
the status quo is seen as an extremely limited last minute,

opportunity to comment on a proposal before it is sent to Cabinet.

ENGO participants also used the expression “disaster” to deﬁéribe
what might have been, and felt generally that without the focus
RAC provided, the regulations may not have even been developed.
Provincial members were generally satisfied with traditional
federal-provincial mechanisms, but thought RAC may have reduced

the likelihood of a “media circus” for other participants.

These results suggest that because participants have such low

expectations for the traditional process, they are in appropriate
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circumstances willing to experiment with anything that offers a

better solution.

B. Openness of the Process.

In Chapter I, an open process was described as a process that
responds not only to the expectations of those directly affected,
but also to the expectations of the many organizations, groups and
individuals who are less directly affected. It was argued the
‘openness” of a process could be measured by the presence of a
early notification system, and by the ability of all interests to
gain aécess to information, to the decision maker, and to the
other participants. A successfﬁl process in this respect would
receive the support of both participants and non-participants.

This Part evaluates RAC against each of these standafds.

1. Early Notification?

RAC clearly did well to provide early notification to interested
parties. In addition to regular notices in the Federal Regulatory
Plan, RAC by definiticn informed these parties of regulatory

initiatives well beforelthe regulations were pre-published.
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2. Convenient Access to Information, Decision Makers, and
to Other Interests?

Curiously, the question of access was both one of RAC’s major
strengths, and its biggest weakness. In one sense, RAC could be
described as accomplishing unprecedented information sharing,
direct “first name” access to government decision makers, and
candid face to face interaction between opposing viewpoints. In
another sense, however, many RAC problems.—— including the Law
List crisis?® -- could be attributed to periods when, as one
participant described it, the "cloak of cabinet confidentiality

had descended. "4

Discussions on the Law List, fbr example, commenced with a draft
list of 183 licences and permits selected by government
departments but presented without information on which licences
and permits had been considered but not selected. When ENGG
participants felt their requests for 'this information, including -
an application through the Access to Information Act, had been
virtually denied,$ they compiled and presented a list of an

additional 800 provisions for consideration by the Committee.

3see Chapter II, Part A, s. 4 for details.
i{Ppers. comm. Notes on file with the author, p. 256.

sIbid. at 227.
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Faced with this proposal, some industry members felt trapped:
either they were to condone the preparation of a list they felt
may have been a breach of process by joining in the review, or
they stood the risk of being left out of the discussions.® OCne
industry member ultimately hired the services of several law firms
to review the list and then fed the results back into the process.?
One member felt that the ENGO members, by acting as they 4did, had

created some mistrust.?

At least one departmental participant also thought the ENGO
proposal created mistrust, but felt disclosure of the secret Law
List information would have been useful for RAC members. In this
participants view, the proposal contributed to an “"us" vs. "“them"
attitude and failed to recognize the years of work departments had
put into the regulation already. As a result, this participant

felt reluctant to contribute to a review of the new list.®

ENGO participants, on the other hand, felt they were not getting
the whole story. They thought that either the government list was
a result of a culling procedure which was cloaked in cabinet

secrecy,1® or that goverrment had failed to do its "homework. "1

6Thid. at 169.
7Ibid. at 169.
°Ibid. at 278-279.
SIbid. at 58.
10Tbid. at 151.
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One member suggested the incident had shaken his confidence in the

openness of the process.!?

FEARO participants, as a result, were left in a bind. As one
participant said, the original Law List was "developed in a box"
and the government had no way of explaining how it came up with
it.13 Although, in this participant's view, the government list
was reascnably well prepared, he felt the ENGO participants would
not be convinced without some sort of participatory "process."!4
Another FEARO participant described RAC at this point as having
one foot in the old way and one foot in the new way. For this
participant, RAC was challenging a notion of government secrecy

that may have outlived its usefulness.1S

Government confidentiality descended again at the end of the RAC
period under study. Non-governmental participants were not aware
of the decisions government was making with respect to the
regulations until more than four months after the RAC report had
been issued. Wﬁen the decisions were revealed, some felt it was

difficult to determine on what basis some of the decisions had

111hid. at 91.
121bid. at 91.
137bid. at 112.
147bid. at 111.

157hid. at 6.
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been made.l® One industry member described this period as a "black
hole" and thought that members' reactions would have been far less

disruptive if the regulations had been pre-published earlier.l?

Interestingly, events that took place during these “cabinet
confidentiality” periods provide further evidence that in practice
the confidentiality rule does not apply equally to all
participants in the process.!8 'For example, one government
employee reported that on two occasions, both within hours of a
Cabinet decision, he received telephone inquiries from an industry
member and from a law firm representing an industry member, asking
about the implementation of the Cabinet decision.l® It is probably
fair to say, however, that all interests had access somehow to
confidential information during this period. The RAC experience
shows that the challenge is to reduce as much as possible these
confidential pericds so that all informa£ion and’all participants

are treated equitably.

Finally, it was noted in Chapter I that regulatory problems tend

to be defin2d narrowly and that this has the effect of making the

16Tbid. at 256-257.
71bid. at 45.

18For a general discussion of the status quo, see Chapter II,
Part B, section 2. ' .

19gee HaZéll S., “Reformlng Federal Envmronmental Assessment
1987-1995 (Ottawa: unpublished draft paper 1895).



153
debate inaccessible to the non-expert part of the comnunity.=°
CEAA was a classic example of this because attempts to accommodate
all interests during the legislative process had produced a
statute that was far from intuitive. RAC, however shows potential
to address the problem nct be reducing it, but by providing the
opportunity for all interests to become experts on the subject
matter. But to do so, it was necessary for the government to
provide access to financial support for the primarily volunteer

organizations which offer this perspective.2!

3. Support of Participants to the Procesas?

A study of two early EPA regnegs reported that every participating
group had become an advocate of further regnegs.%? Harter quotes
one participant as saying "there is no "magic" in the process, but
it was better than goinglthrough the traditional battle."23
Several other participants have placed their support for the

process on the record.?? Most, however, express caution. Two

20Gee Chapter I, Part D, section 1.

21gee also M. Jackman, “Rights and Participation: The Use of
the Charter to Supervise the Regulatory Process,” 4 C.J.A.L.P. 23
at 41.

22gusskind and McMahon, supra, note 1, 163. .=~

23Harter, Philip J., "Negotiating regulations: a cure for
malaise®, (1982) 71 Georgetown Law Journal 1, at 112.

- 247 representative from Ford Motor Company has stated, "..more
than any other process, [regneg] gave us the opportunity to
explore every option and to come up with a whole range of ideas;
we ended up keeping the best pieces of everyone's ideas." (See
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participants in particular suggest regneg is suitable only for a

small, but potentially significant, subset of regulatory issues.?2s

This support, however, has come primarily from partiéipants in
relatively successful regnegs. Despite apparent efforts by the
EPA to stress the positive in the aftermath of an unsuccessful
regneg on asbestos in the schools, Steinzor and Strauss fepoft
that many comments were filed by participants who "sought to
dispel the Agency's rosy view of the regneg process and its

outcome, 26

With some qualifications, all but one RAC participant said they
would be interested in future experiments with a RAC process. One

participant has even recommended certain aspects of the RAC

- “"Regulatory Negotiation: Four Perspectives," DR Forum, National
Institute for Dispute Resolution, p. 8, January 1986, in
Sourcebook, supra, note 82, 860). A spokesman from the Chemical

Manufacturers Association has suggested “Negotiated ‘rulemaking
makes it possible to explore and compare the interests of the
participants. It makes it possible to identify novel solutions in
a manner that cannot take place in the notice and comment
context." (See Written statement of the Chemical .Manufacturers, "
in United States, Administrative Conference of, Negotiated
- Rulemaking Sourcebook, prepared by David M. Pritzker and Deborah
S. Dalton, (Washington, D.C.: Administrative Conference of the
United States, Office of the Chairman, 1990) [“*Sourcebook”], " at
399). ‘

35See Written statement of the Chemical Manufacturers," in .
Sourcebook, supra, note 24, 397; and Testimony of David Doniger,
in Sourcebook, at 386. See also Chapter V, Part A, below. '

. 26steinzor, Rena, and . Strauss, Scott, "Building a consensus:
-agencies stressing 'reg neg' approach: the EPA's highly touted
strategy of regulatory negotiation has proved disappointing as a
tool for resolving two major issues," Legal Times, Aug 3, 1987 at
888.
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process tc a provincial government. The one exception was an ENGO
participant who felt that if the regulations continued to look
like the ones pre-published in the Gazette and not like the ones
in the RAC report, a more public or political route may be
preferable. On:z strong measure of support for the process is the
fact tkat all members are still at the table working on CEAA-

related initiatives.

4. Support of Government Decision Makerg?

Regneg has attracted the full support of the EPA who have
institvtionalized the process. The EPA now have full-time staff
to manage regnegs and to evaluate candidates for new ones,?? and it
is considering expanding the process to assist in policy
development and enforcement areas.?® According to a Director of
EPA's regneg activities, the EPA expects ;hat between five and ten
percent of EPA regulations may be appropriate candidates for the

regneg process.?9

275ourcebook, supra, note 24, 40.

28Thomas, Lee M., "The successful use of regulatory negotiation
by EPA," (1987) Administrative Law News 13(1):2-4.

.2%Christopher Xirtz, quoted in Millar, William H., "Bypassing
the lanrers:- "regulatory negotiation" gets test in agencies
(negotiatcing changes in rules before they become law to avoid
lawsuits)®, Industry Week, June 23, 1986, v229, p. 20, at 20.
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FEARO participants expressed support for continued use and
refinement of RAC as a process.3? Departmental participants, who
are now full members of RAC, expressed similar support.3! From 1
government perspective, RAC offers greater ability to generate new
ideas and to meet today's complex regulatory challenges. With
refinements, it also offers the opportunity to find tradeoffs
acceptable to all interests, and to avoid making hard choices
between interests.

5. Support of Non-participants?

A more open regulation-making process would receive the support of
all igterested_parties, and not just the parties who are chosen to
repré;ent particular interests at the negotiating table. As a
review of both the U.S. and Canadian experiences will show,
however, this issue has proven to be a troublesome cne for both
regneg and RAC. fhe issue is_cften :haracterized as the ability
of a process to serve the “public inﬁereSt;" but this section

will argue that when measured against what would occur anyway,

both regneg and RAC can offer improvements.

3pers. comm. Notes on file with the author. See pp. 29, 35,
37.

3NThid. at 63, 75, 192. .
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5.1 The U.S. Experience

In the U.S., it has been suggested that general public approval of
a regulatory process could be measured by the absence or limited
number of unfavourable comments received by an agency during the
conventional notice-and-comment period after the regneg process.
For the E.P.A., at least two regnegs produced no critical
responses. In the regneg on nonconformance penalties for
manufacturers of heavy-duty engines,\for’example, only thirteen
comir:nts were réceived;iall were from participants, all comments
were in support of the proposal, and three in particular recquested
additional negotiations.3?2 Nineteen comments were received after a
regneg on pesticide exemptions:; three were from participants, and

the rest, in Perritt's view, rzised "relatively minor points."33

. These two sets of comments would appear to support the proposition
that in the U.S. regneg is serving the interests of the general
public as well as its own participants. However, it is on this
particular point that American critics of the process aré most
vocal. Funk, for instance, using the regneg on residential

woodburning stoves as an example, argues that regneg may not serve

R2perritt Jr., Henry H., "Negotiated Rulemaking Before Federal
Agencies: Evaluation of Recommendations by the Administrative
Conference of the Tlnited States,® (1986) 74 Georgetown Law Journal
1625, at 16789. :

337bid. at 1681.
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interests beyond the negotiating table for two reasons: the
process is more capable of producing a rule that is unauthorized
by statute, and the process tends to obscure what he perceives as

"the public interest" to the benefit of private interests.

Funk would suppor. the premise that the woodstoves regneg is
perceived by most people as a successful exercise. In fact, as he
points out, all participants formally agreed at the end of the
process not only to refrain from criticizing the proposed
regulation, but also not to challenge in court any final

regulation that is consistent with the proposed regulation.3¢

Funk believes, however, there is strong evidence which suggests
the EPA chose to regulate not because of a concern over woodstove
emissiéns, but because of the pressure to do so by interest groups
who had a stake in the outcome.?> And since regulating 12 million
woodstoves‘was out of the question, the EPA was left with the sole
‘option to regulate the manufacturers of woodstoves using a
provision of the Clean Air Act?® that was not designed for such a

purpose.3? The result, Funk argues, is a consumer product

34Funk, William, "When . smoke gets in your eyes: regulatory
negotiation and the public interest - EPA's woodstove standards",
(1987) 18 Environmental Law 55, at 78-79. See also Chapter III,
Part D, section 1 above. , ' ‘

35Funk, supfa, note 34, 8l1.

3642 U.S.C. §7525(qg).

' 37Funk, supra, note 34, 81.
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regulation "shoe-horned" into a statutory scheme not designed for

i .38

Funk suggests, however, that the problem of statutory authority
was "surmountable" because the participants were given licence to
agree for whatever reason on the outcome. The formal agreement
not to challenge the regulation served to "minimize the likelihood
that the deficiencies will have legal consegquences." Funk
concludes therefore, that the "authority" of the regulation
derives less from the statute than from the private agreement

between affected parties.?’

Funk goes on to argue that because regneg relies on consensus for
the legitimacy of a regulation, a "premium" is placed on ensuring
T
that the participants adequately reflect all affected intefESts.
But Funk suggests it is not sufficient to rely on the FEderaI?
Advisory Committee Acti® to balance thé interests,‘and he refers

again to the woodstoves regneg to support this conclusion. In the

woodstoves regneg, the interests of consumers were represented by

38rbid. at 82. Funk argues: "..first, it is questionable
whether mass-produced consumer items, such as woodstoves, are

within the meaning of stationmary source under section 111 of the

Act; second, it is exceptionally doubtful that the requirements
imposed on manufacturers and retailers are authorized under the

Act." [at p. 66-67)]. Section 111 appears only to apply to "owners .

and operators" of sources, no mention of manufacturers or
importers. : .

39Thid. at 84.

40pub. Law 92-463, 5 U.S.C. App.
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the Consumer Federation of America. Funk argues that while this
particular group may have been qualified to act in the interests
of "Consumers Reports" readers, it was not acting on behalf of the
rural woodstove users who in exchange for little benefit would
suffer significant burden as a result of the regulation.4! Here,
Funk is clearly talking about both process ¢nd outcome.
Presumably if woodstove manufacturers had participated in the

regneg, the result would have been more acceptable.

The result for Funk is a "fundamental alteration" of

administrative rulemaking:

[Bly reducing disputes over what is in the public
interest to disputes between various private interests,
and by substituting private agreement for public
determinations made according to legal norms, [regneg]
transforms administrative rulemaking into an area of
private law ... [I]Jt is hardly surprising that what
emerged from that process is a proposed rule with which
the parties are happy but which bears scant resemblance
to what was contemplated by statute.d2

Funk is not the only one to hold the view that there may be
something inherently dangerous with the regneg procegs. Steinzor
'and Strauss accuse the EPA, in two other regnegs, of offering to
"ignore its statutory mandate in an all-out campaign to promote

' consensus."43 They also report that many of the participants to the

4lFunk, supra, note 34, 95.
t21bid. at 96.

43Steinzor and Strauss, supra, note 26, 886. They refer to the
regneg on deepwell injections of hazardous materials (Notice of
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regneg on asbestos in the schools -- which failed to reach
agreement on the most central issues -- filed comments alleging
the proposal was illegal under its authorizing statute.44 An
officer of the Qffice of Management and Budget has expressed
concern that regneg may be serving special interests at the
expense of the average taxpaver.4® 2and Patricia Wald, a U.S.
appeal court judge, wants to see the courts take a closer look at
regneg. She worries "about individuals being bound by “interest"
group surrogates so as to preclude their challenging a rule on
appeal, notwithscanding their participation in the notice and

comment phase. "4

The EPA, in response, candidly acknowledges that it could have
done a better job at participant selection. In the woodstoves

regneg it concedes that no one represented the interests of small

Proposed Rulemaking, 52 Fed. Reg. 32446 (August 27, 1987), Final
Rule, 53 Fed. Reg. 28118 (July 26, 1988)), and the regneg on
asbestos-containing materials in schools (Notice of Proposed
Rulemaking, 52 Fed. Reg. 29228 (August 6, 1987); Final Rule, 52
Fed. Reg. 41826 (October 30, 1987)}.

441hid. at 888. The statute in question was the Asbestos
Hazard Emergency Response Act of 1986, 15 U.S.C. §2641 et seq.

- 45gtanfield, Rochelle L., "Resolving Disputes," (1986) National
Journal 2764, at 2766. The body referred to is the Office of
Management and Budget which is authorized to undertake such a
review through Executive Orders 12,291 (3 C.F.R. 127 (1982)}) and
12, 498 (50 Fed. Reg. 1036 (1985)).

46Wald, Patricia M., "Negotiation of environmental disputes: a
new role £for the courts?", (1985) 10 Columbia Journal of
Environmental Law 1, at p. 21. See also McDonald, Derek Raymond,
"Judicial review of negotiated rulemaking", (1993} 12 Review of
Litigation 467 at 487. ' !
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woodstove manufacturers.4’ Similarly, representatives of State
Attorneys-General did not get involved in the regneg on asbestos

in the schools until the process was well underway.48

But the issue of representing the views of *"ordinary citizens" or
"average taxpayers" persists. AaAnd at least one American
commentator has suggested the solution is not to defer to
organized interest groups but to appoint a random group of
citizens who would be expected to devote a portion of their time
to public policy decision making.4® Harvard Professor Jerry Frug
describes his suggestion as a "modified form of jury," drawn by
lot to ensure its members are a "microcosm of the public at
large, " and he recommends that such a group be authorized to
debate tﬁe recommendations of government employees and to "reject

them when they think it is appropriate to do so."50

47United States, Environmental Protection Agency, Program
Evaluation Division, Office of Management Systems and Evaluation,
Office of Policy, Planning and Evaluation, "An assessment of EPA's
negotiated rulemaking activities," (December 1987), in Sourcebook,
supra, note 24, 31. In fact, the EPA did identify someone to
fulfil this role, but the selected company went out of business
before the regneg process began. -

4871bid.

¥Frug, J., “"Administrative Democracy," (1990), 40 U. of T. L.
J. 559, at pp. 570-573.

50Thid.
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5.2 The Canadian Experience

In Canada, similar issues have arisen, particularly in the context
of environmental assessment. Here, the Funk-like argument has
been made that a dispute-resolution process like negotiation can
fail to fully consider the broader public_interest where it may
lie outside the specific interests of parties involved.5! 1In
response to such an argument, Osgoode Hall Law Professor Paul
Emond suggests that "if all persons affected, however remotely,
are afforded an oppoftunity to participate in an open, public
negotiating process, then surely the public interest is at least
as well served by this process as it is by any other process and
perhaps better."S? Emond also thinks the argument fails to take
into account the way in which decisions are actually made, and
that it may overestimate the ability of our current processes and
decision makers to determine what is in the "public interest."5?
Emond is concexrned, however, about finding effective ways to bring

to the bargaining table the interests of -futurzs generations and

S1gee ' for example the views summarized in Emond, P.D.,
"Accommodating Negotiation/Mediation Within Existing Assessment
and Approval Processes," in The Place of Negotiation in
Environmental Assessment, {Ottawa: Canadian Environmental
Assessment Research Council, 1987) at 49.

527bid. at 49-50.

s3rbid. at 50.
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other groups who are not normally or cannot easily be

represented. st

Canadian courts and tribunals have also struggled to find a
workable definition of the "public interest." Michael Jeffery, a
former chair of the Ontario Environmental Assessment Board, has
written that "perhaps no concept has sparked more consternation,
debate, and general disagreement among those involved in
environmental regulatory/approval processes."3 Jeffery suggests
that Canadian courts are disposed to taking a "flexible approach"
to the issue that will "vary from situation to situatior yet at

the same time accommodate a variety of conflicting interests."56

Community organizations do not appear interested in carrying the
burden. Consumer and public interest groups appearing in front of
the Peterson Committee, for example, argued they were incapable of
defendlng the "public 1ntere=c " These groups did, however,
insist that they were representing interests which have not

traditionally had access to regulatory decision makers.S?

s4Ibid.

S5Jeffery, M.I., "Commentary I," in The Place of Negotiation in
Environmental Assessment supra, note 51, 56,

56Tbid. Jeffery refers to City of Portage La Prairie and
Inter-City Gas Utilities Ltd. (1970) 12 D.L.R. (3d) 388; Re:
Loiselle and Town of Red Deer (1907) 7 W.L.R. 42; State v.
Crockett, 86 Okl. 124; and Re: M1551551pp1 River Fuel Corporation
(1946 65 PUR (N.S.) 184.

S7Canada, House of Commons Special Committee on Regulatory
Reform, Report, First Session of the Thirty-Second Parliament,
© 1980 (Ottawa: Ministry of Supply and Services Canada, 1981), at
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But is Frug’s jury model the answer? University of Toronto
Professor Carolyn Tuohy does not think so. For Tuohy, the
appropriate response lies not in selecting random citizens but in
strengthening the representatives of the divergent but
identifiable community interest groups.3® The jury model lends
itself only to bi-party disputes with clear winners and losers,
she argues, and public policy decisions are best resolved by
balancing interrelated intarests through negotiation and
mediation. Hence for Tuoly, citizen representatives participating
in these processes must have an organizational base because,
without one, they maj have no identifiable stake in the outcome,
few information resources, no resources of organized political

support, and most importantly, they are accountable to no one.

Among RAC participants, there was no suggestion that any of the
RAC agreements féli outside the authority of CEAA, but many raised
concerns about whether RAC was able to effectively serve the
pﬁglic interest. Departmental participants, in particular,
questioned the ability of the ENGO members to represent the public
interest, preferring instead to leave that role to our elected

members of Parliament.

30.

S8gee Tuohy,'C:, "Bureaucracy and Democracy," (1990), 40 U. of
T. L. J. 598, at pp. 602-603.
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This criticism, however, appears t£o be in at least cone sense
unfair; ne other interest is expected to fulfil such an enormous
responsibility. The ENGO members, like the other members,
represent a particular component of the public interest, namely
protection of the environment. In this light, it seems odd that
we have chosen to fracture the public interest into sections and
to appoint advocates for each. For surely every Industry member
has an interest in protecting the environment, and likewise every
ENGO member has an interest in a healthy econcmy. One of the
interesting aspects of Frug’'s jury model is that the public

interest is not fragmented in this way.

0f the non-RAC participants interviewed, one industry group
expressed a preference for full membership, but otherwise found it
still had opportunities to bring concerns te the RAC process
either through the government or through sympathetic members. One
ENGO felt the RAC model could never benefit the public good, but
mostly for philosophical reasons and not because he'hadlno

opportunity to contribute.59

S%pers. comm. Notes on file with the author, p. 285-290. This
participant felt that in the absence of a strong legislative
direct.ion, industry members would never agree to anything that
will inconvenience them, and that since industry's agreement was
necessary for any ‘"consensus decision," the best that can be
achieved in a process like RAC is the "status quo" or slightly
better. Where environmental groups enter into agreements in such
settings, this participant argued, the whole environmental
community is placed in a weaker position because it can no longer
"agitate for something better."
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The government did get many letters from non-RAC participants but
"these were about decisions taken by the government in the
regulations and not about the RAC process. Following the pre-
publication of the draft regulations in September of 1993, for
example, the‘government received ninety-one comments.
Approximately forty-five percent of these comments were from RAC
participants or their constituents. Comments were for the most
part critical of the regulations in some way, and almost all
argued for changes that would favour the interest promoted by the
writer.%® The volume and conteﬁt of comments is not surprising,
however, given the controversial nature of the regulations, the
many areas where RAC had not reached consensus, and most
importantly the government'’s decision not to implement some areas

where a RAC consensus was reached.

When providing reasons to the RAC as to why the draft regulations
did not reflect some areas of RAC consensus, the government cited
“input of stakeholders and expert federal departmente since
submission of [the] RAC report.”5! This could indicate that the
government did not view the RAC as representing the public
interest, although it begs the question, why the missing input

could not have been presented and debated at the RAC. For some,

S0FEARO document, "Responses to Gazetted Regulations under
CEAA," no date. ‘

61RAC Documenc 9.2.1, “Comparison of Gazetted Comprehensive
Study List and RAC proposed Comprehensive Study List,* (Ottawa:
FEARO, September, 1993).
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these interests were simply not present at the RAC, and perhaps
this can be addressed by a more careful selection of
participants.%? In the view of others, however, these issues were
either discussed at RAC, or had the opportunity to be discussed at
RAC. Hence the changes to the regulations after the RAC process
simply meant the government had allowed particular groups a second

chance at influencing the regulations.

A number of interesting observations flow from this discussion.
First of all, the challenge of serving the “public interest”
appears to be a formidable one, and it is a challenge for any
process not just RAC. Secondly, the pre-publication of draft
regulations appears to be an essential test of public acceptance
no matter what process .is used. Thirdly, it becomes apparent that
pérticipant selection will play a crucial role in the struggle
against this danger. aAnd finally, as Emond suggests, given
evidence which suggests negotiation is carried on in any event,
perhaps the more appropriate test of performance is not “does the
'~ process serve the public interest?” but “does the process serve
the public interest any better than the status quo?” In this
respect, both regneg and RAC show promise because they open the
negotiations to public scruﬁiny, and because they allow broader

participation in the negotiations themselves.

62See Chapter V, Part B, section 3.2.



169

C. Quality of the Results

Chapter I described a successful regulatory process as one which
is considered fair by all those affected by it. A fair regulation
would be based on a thorough analysis of the implications of each
substantive decision. Ideas for advancing the interests of one
group without compromising the interests of another would be
exhausted; and parties would be less likely to pursue conflicts

through the courts.

A regulatory process would effective if it succeeds in
agcomplishing its stated objective. This could be measured by the
degree to which the regulation achieves compliance, and by any
improvement in the relationships between traditionally adversarialu
parties. This Part assesses the performance of the RAC in these

Lerms.

1. Considered More Fair by those Affected by it?

In the U.S., for example, some of the regneg-produced regulations
have Been described as "fairer" and "wiser" than they would ﬁave
been otherwise. Participants in two of the EPA's early regnegs
concluded that the regulations produced were more legitimate, 53

better than what the standard rulemaking process would have

63gusskind and McMahon, supra, note 1, 163-164.
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produced, ** and far better than what would have resulted had they

gone to court.$s

RAC responses were mixed, and many participants felt uncomfortable
with the speculative nature of the question. There was some
confusion as to the distinction between being "fair" and being
"wise." Overall, however, some themes have emerged. Many
participants felt the regulations were "greener* than they would
have been, but this view was more prevalent ameng FEAROC and
departmental representatives. "Greener" in this context meant
reflecting more of the views of the ENGO members. Several ENGO
participants did not share this view, based on the substance of
the regulations as pre-published. Presumably not every

participant would consider "greener” to be "fairer" or "wiser."

Many measured fairness and wisdom in terms of workability and
clarity, and found the regulations to be more favourable in these
respects. Some departmental representatives, however, failed to

see much substantive difference in the end product at all.

¢4Fiorino, Daniel J. and Kirtz, Chris; “Bréaking Down Walls:
Negotiated Rulemaking at EPA," (1985) 4 Temple Environmental Law &
Technology Journal 29, at 39.

85Susskind and McMahon, supra, note 1, 151.
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2. More Thorough Analysis of the Implications?

1

The Administrative Conference of the U.S. believes one of the
weaknesses of traditional American rule making is that the agency
is frequently the only party generating solutions to regulatory
problems; other parties simply state their most favourable
positions and then, without offering practical alternatives,
criticize the agency proposal.®® When a regneg is working, -
however, as one EPA regneg participant said, "twenty creative
minds are bound to come up with something better than three EPA

staff. &7

An in-house study of the EPA's regnegs concluded the agency was a
major beneficiary of information.about "'real world' practices and
conditions that helped guide the committees toward pragmatic
regulatory requirements. "¢ The result in some cases, especially
from the perspective of industry members, was a regulation with a

better technical and scientific foundation.s®

66 Sourcebook, supra, note 24, 4.

§7See Fiorino, Daniel J., "Regulatory negotiation as a policy
process", (1988) 48 Public Administration Review 764, at 768.

S§8"EDA Aséessmentf" supra, note 47, 28.

695ee for example, Written statement of the Chemical
Manufacturers Association, in Sourcebook, supra, note 24, 398:
"Far too often agencies propose a rule without having an adequate
technical or scientific understanding of what it is they are
regulating. The result: regulations don't fit the problems they
are attempting to solve. The  agency proposes requirements that
are unnecessary or poorly suited to the agency's objectives, or
else, an agency may overlook an opportunity to economize."”
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In two early regnegs, technical staff at the EPA felt that from
their perspective the "wisest possible rules emerged."70 During
negotiations to establish national emission standards for
residencial woodstoves, all parties were able to benefit from
information brought to the table by representatives from two
states who had already established regulatory requirements for

woodstoves .71

In Canada, the experiences of our round tables on environment and
economy have been similar. In a collective paper, round tables
across the country concluded that consensus processes "encourage
creative and innovative solutions to complex problems by bringing
a diversity of knoWledge and expertise together to resolve
issues."”’? The Round Table in Ontario found that "[ilntegrating a
consensus process into sustainable development planning is more
likely to result in decisions that integrate economic, social, and

environmental goals."73

0susskind and McMahon, supra, note 1, 151.

"iFiorino, supra, note 67, 767.

72Qéﬁédian Round Tables, Bdilding Consensus for a Sustainable
Futurt: Guiding Principles, (Ottawa: National Round Table on the
Environment and the Economy, 1993), at 5. :

73Oﬁt§rio Round Table on Environment and Economy, Restructuring
for Sustainability, (Toronto: The Round Table, 1992), at p. 39.
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RAC participants as a whole thought that while the regulations
were generally better informed as a result of RAC in terms of
identifying their implications, there was a particular lack of
technical information. Some participants felt, however, that both
government and non-government participants could have stepped in

to provide the technical support.

In addition, several participants, mostly from industry, were
critical of the cost-benefit analysis that was conducted during

the RIAS process.

Clearly improvements are warranted in the way the RAC information
is collected and evaluated, but it is important to note that in
terms of the hours and efforts RAC members contributed to the
process, the potential of RAC to address information issues will

be dAifficult to match.

3. No Joint Gains Unrealized?

A better regylation could be one where the interest of all
competing ingerests are well reconciled. If the interests of
parties are well reconciled, no possible joint gains should be
left unrealized. Supporters of regneg in the U.S. point to the

aftermath of twolsuccessful EPA regnegs where the notice-and-
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comment period failed to produce any suggestions that would have

helped one party but not at the expense of the others.74

Not many RAC participants expressed views on this point, and those
that did generally felt that the regulations had not yet reached

this point. Within FEARO, some participants thought yes and some
thought no. One FEARO participant suggested RAC simply ran out of
time before members could get to the point where they could trade

issues.

One industry participant felt RAC provided the maximum opportunity
to find joint gains. Another industry member, however, felt that
although parties were closer to this goal than they would have
been without RAC, they may not have come that far because members
were only recently beginning to reach a level of knowledge which
would allow them to negotiate effectively. O0One ENGO member also
thought a few extra months pre-RAC report may hare helped in this

respect.

4. Less Litigation?

In the U.S., the EPA has concluded that regneg has significantly

reduced its own litigation activities.? The only regulation

74Susskind and McMahon, supra, note 1, 151.

7>Testimony of Marshall Breger, in Sourcebook, supra, note 24,
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produced using regneg that has been challenged in court was a rule
that resulted from the EPA's less-than-successful regneg on
asbestos-containing materials in schools.’ Because complete
consensus was not reached in that case the court wés reviewing a
rule that was drafted only in part by negotiation. Ultimately the
rule was upheld, but on the basis of rule content alone; the
issues of procedure were not addressed.’” Perritt suggests this
lack of judicial challenge is perhaps the strongest endorsement of

regneg as a process.’s

Harter had predicted that regneg would bring a reduction in
litigation because those who would most likely bring suits would
actually participate in the regulation's development.??

Furthermore, the concept of "consensus" implies that parties will

370. See alsc Thomas, supra, note 28, 3.

78In Safe Bldgs. Alliance v. EPA (846 F.2d 79 (D.C. Cir.},
cert. denied, 488 U.S. 366 {1988)), the court was asked to review
a rule produced in part by a regneg on Asbestos-containing
Materials in Schools (Notice of Proposed Rulemaking, 52 Fed. Reg.
29228 (August 6, 1987); Final Rule, 52 Fed. Reg. 41826 (October

30, 1987)). This regneg involved requirements for identification
and - mitigation of asbestos hazards in public and private
elementary and secondary schools. See also Fiorino, supra, note

67; Bureau of National Affairs, "EPA Negotiates Proposed Rule on
Asbestos in Schools, Part of Continuing Reg-Neg Project,"
Alternative Dispute Resolution Report, wvol. 1, pp. 133-135
(7/9/87); and Steinzor and Strauss, supra, note 26.

7"McDonald, supra, note 46, 480.

T8Perritt Jr., Henry H., "Administrative alternative dispute
resolution: the development of negotiated rulemaklng and other
processes (Symposium Issue on Alternative Dlspute Resolution) ",
(1987) 14 Pepperdine Law Review 863, at 899.

7"Harter, supra, note 23, 102.
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not challenge the agreed-upon rule, and some participants formally
agree at the end of the process to honour any agreement reached by

consensus . 80

Most RAC participants interviewed are expecting CEAA to be
litigated in any event. Many felt the Act itself is the source of
this conflict and that RAC could do nothing to prevent it. Some
thought that 1litigation is a healthy practice and should not be
discouraged. Others felt that, by flagging issues and by making
all interests more knowledgeable, RAC was in fact making it easier

to find grounds for legal challenge.

But on the whole, most participants thought RAC may have a
mitigating effect on the volume or nature of the disputes.
Disputes would not focus on areas already in agreement, the
government would have a “paper trail” to demonstrate good
intentions, and RAC may have helped encourage dialogue between
parties as an alternative to litigation. Even where there will be
litigation, RAC will have contributed to a more informed conflict:
litigants will know exactly where to "hit" to get problems solved.
With more of an acceptance of the purpose and principles of
environmental assessment among interests, there may not be as much
resistance to the prﬁcess, and because the Act is how more

"workable, " fewer administrative errors can be expected.

80See Chapter III, Part D, section 1 above.
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Environmental assessment processes will be litigated as long as
there are people who will do anything to avoid applying the
process, and as long as there are people who wish to use the
process in an effort to stop a particular project. CERA will be
no exception. RAC, however, may have been able to reduce the

number of conflicts, and the scope of those conflicts.

5. Better Compliance?

The EPA believes compliance is "very high" with its regneg
regulations because there is a feeling of "ownership" among
participants, and because the regulated community understood what
was meant by the regulation, and what was expected of them.?!
Harter suggests that under hybrid rulemaking one party is
inevitably pitted against the other parties, and those who do not
win may question the legitimacy of the décision, and as a result,
may be less inclined to comply voluntarily.® Congress has also
found that regneg‘can increase the acceptability of rules, making

it less likely that parties will resist enforcement. 83

¢iThomas, supra, note 28, 3.
82Harter, "Negotiating regulations," supra, note 23, 22.

83Negotiated Rulemaking Act, Public Law 101—648, 104 Stat.
4969, s. 2, ‘ ‘
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In Canada better compliance has been attributed to the use of
consensus approaches in the setting of industrial standards.® And
having found that non-compliance with regulations is "the norm" in
some sectors, the Bfitish Columbia Round Table on Enviromment and
Economy feels that non-compliance is one of the strongest reasons

to try a regneg approach in that province.B8s

RAC participants who had an opinion on the subject all felt that
RAC had made some contribution to better compliance with CEAA and
the regulations. As one FEARO participant said, after RAC nobody
can claim ignorance or be vague about the intentions of the Act,
but there ig always going to be "good guys and bad guys." Some
industry representatives felt that with still more certainty and

clarity, more compliance could be encouraged.

On the whole, the primary advantage of RAC with respect to
compliance has been the increase in understanding across all

interests of CEAA and the practice of environmental assessment.

8%House of Commons, Special Committee on Regulatory Reform,
supra, note 57, 35: "An advantage ascribed to consensus approach
to standards setting is that a higher degree of compliance will be
achieved. When those who have to meet the standards are involved
in the process by which they are developed, there may be a greater

psychological incentive to comply. There is likely to be more
input from the private sector than in other consultation
gituations. Mutual understanding and refinement of the standard

to produce the 1least burdan should 1lead to more willing
compliance." .

85British Columbia, Round Table on the Environment and Economy,
Reaching Agreement: Volume IT Implementing Consensus Processes in
British Columbia, (Victoria: The Round Table, 1992), at 8.
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Dozens of government, industry, provincial, and environmental
representatives are now fully versed in the legislation despite
its complexities. By all appearances, compliance with the EARP
process has been minimal,® and improvements in CEAA compliance

should be obvious and early.

As a surprising spin-off, RAC discussions appeared to have led to
a better understanding of related federal government legislation.
Several participants mentioned that as a result of the RAC
process, they now had a better understanding of both the Fisheries
Act,® and the Navigable Waters Protection Act.®® Based on this
newly acquired knowledge, one industry member estimated that the
current level of compliance with the Navigable Waters Protection
Act is around one percent.?® Also because of RAC, a departmental
participapt is now of the view that full compliance with the

Fisheries Act is not achievable.?0

86The public reporting mechanism under EARP was a quarterly
publication called the Initial Assessment Bulletin. Despite the
fact that by applying to government “proposals,” EARP was in
theory extremely broad in scope, only a few dozen assessments were
ever reported in the Bulletin at any time.

87R.8.C. 1985, c. F-14.

88R.S5.C. 1985, c. N-22. Pers. comm. Notes on file with the
author. See pp. 53, 86, 214.

85Tbid. at 53.

9Tbid. at 86.
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6. Improved Relationships?

An improved rule making process could be one which improves the

relationships between traditionally adversarial parties.

The EPA regnegs appear to have had some success in this area. In
a study of two early regnegs, Susskind and McMahon report that
relationships “improved markedly" between certain participants who
had a long history of "harsh adversarial" relations.?! Some of
these relationships have continued beyond the regneg, and have
helped foster agreements in other settings.?? One of the industry
participants found that instead of cteating more knowledgeable
opponents, the regneg dialogue tended to decrease the inclination

of his adversaries to automatically oppose any industry proposal.®:

Participants also appear to have benefited from better relations
with the EPA. One industry spokesman suggested, "[o]lne of the
problems in the traditional rule-making process is nobody's

listening ... this is a priceless opportunity to pitch your wares

91gusskind and McMahon, supra, note 1, 151.

92EPA Assessment, supra, note 47, 29: "[I]n the RCRA permit -
modifications .. a public interest 3law firm and one who
represented a chemical company .. are working together to find a

mutually satisfactory means of enabling the chemical company to
undertake an activity that the public interest law firm ordinarily
would have opposed."

3Written statement of the Chemical Manufacturers Association,
in Sourcebook supra, note 24, 398.
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to someone who is actively trying to understand you."? Other
industry participants have stressed the value of access to senior

EPA program managers.?

Even where parties have not reached substantial agreement, some
assessments of the process have been positive, if only because of
improved relationships. Although cne of the environmental
participants warns of the potential to set back relations by
forcing parties to negotiate inappropriate issues,?¢ tﬁe
environmental team that walked out of the regneg on deepwell
injection of hazardoué wastes because it felt the issue was
inappropriate for negotiation still found merit in the process for

this reason.?? .

Canadian round tables on environment and economy have had similar
experiences. Collectively they have concluded that in terms of
results, consensus processes can improve the working relationships

between all interests participating in the process, and help build

%9David E. Menotti, lawyer for the Wood Heating Alliance trade
organization, as quoted in Lavelle, M., "'Reg-neg' revving up in
D.C. (regulatory negotiation on nuclear waste)," (1988) 10 fThe
National Law Journal 1.

I5Spiorine, supra, note 67, 768.

¥Testimony of David Dcniger, in Sourcebook, supra, note 24,
387. '

’See EPA Assessment, supra, note 47, 29, where it quotes the
Natural Resources Defence Council as saying: "We believe that the
negotiations have been worthwhile, have increased understanding of
the issues and of the various parties' perspectives, and have.
stimulated communication among all involved. "
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respect for and a better understanding of different viewpoints

among the participants.?s

Better relationships is one ungquestionable product of the RAC
process. Although one industry participant recalled having a few
unpleasant encounters, another said he would now not hesitate to
phone any RAC participant especially the government
representatives, and felt he had gained a lot of respect for the
ENGO and FEARO participants in particular. One member said
relationships built through the RAC process have allowed for the
first face-to-face meeting ever between his industry and two

government departments.

Deparémental participants reported "definite bonding among federal
departments, " better working relationships with industry
participants, and increased respect for ENGO participants. ENGO
members felt that RAC allowed for better communication with senior
governméntal officials, and felt better relationships overall
could be attributed the fact that participants were no longer
"abstract enemies." A provincial membér felt that RAC was
successful primarily because members "met long encugh to meet as

human beings and not as letter writers.®

98Canadian Round Tables, supra, note 72, 7.
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D. Accountability of the Decision Makex

In Chapter I, it was argued that a decision maker is accountable

if each decision is accompanied by reasons for the decision and if
it is clear what information was used to base the declsion. Where
a decision maker acts irresponsibly, this would ensure that there

could be political legal or practical consequences.

It was also argued, however, that accountability is in large part
ensured by the existence of an open decision-making process,
particularly a process that offers convenient access to

information, the decision maker, and to other interested parties.

Accountability can also be measured in the efficiency of the
process. In these days of scarce government resources,
administrators are expected to account for every dollar spent and
to ensure each is spent wisely. Chapter I suggested that
efficiency can be promoted by delegating responsibility, sharing
work, and by exchanging information. It can be measured in terms
of the time and money spent on the process. This Part assesses

RAC according to these criteria.

1. Clear Basis for Decisionsa?

As we have seen above, many RAC participants felt betrayed by the

government after draft regulatlons which did not reflect some
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areas of RAC consensus were released following many months of
internal government activity. Explanations that other
stakeholders and expert departments had added input were not well

received.

This could suggest that the process ultimately failed to provide
the accountability that participants were searching for. Yet, the
opposite could also be argued. As a result of their decisions,
the government would face political consequences through the media
and within the reguiated communities. Ultimately, the subsequent
government took steps to re-draft thefregulations to reflect RAC-
report agreements. Perhaps, by knowing the regulations well, and
by knowing the views of various parties, RAC participants were in
a better poéition to determine in whose interests the final
decisions were made. Arguably this transparency was made possible
by the advances in open decision makiné described above. Further
advances, however, are both possible, and from the perspective of

most RAC participants, desirable.

2. Efficiency

A decision maker is élso-responsible for ensuring that the process

is as efficient as it can be in terms of workload, time and money.
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2.1 Moxe Delegating, Work Sharing, and Exchange of
Information?

Almost all participants commented on the enormous amount of work
RAC demanded. But given the work demands, government was
successfully able to depend on the capable work'of RAC members and
their constituencies. Although many RAC members would be troubled
by this idea, the net effect for government was to expand their

policy staff by more than thirty people.

2.2 Less Time?

In the U.S., the EPA reports that negotiation has shortened the
total process time for each one of the regulations developed
through regneg.?® Susskind and McMahon suggest the "upfront" time
invested intc the regnegs reduced the overali time spent on
litigation and "subsequent administrative wrangling."!%® Congress

has reported similar findings.1%:

RAC views were divided on this point. Many felt RAC had the
opposite effect. One industry participant thought time was wasted

ré-visiting some issues, and felt that the government should have

99Thomas, supra, note 28, 21.
10DSusskind and McMahon,. supra, note 1, 151

1MlNegotiated .Rulemaking Act, Public Law 101-648, 104 Stat.
4969, Section 2.
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cut off the discussion at some point. Departmental participants
felt that before RAC, the government was essentially "ready to

go," and that RAC "threw two years of work out the window."

In contrast, several barticipants saw time advantages. One
industry member thought that without RAC the time to proclamation
of CEAA may have been shorter, but that the time for any other
process that would have been as good as RAC would have been

longer. Another industry participant estimated that RAC would save
his industry many days that would have otherwise been spent in
court. One ENGO member thought that the existence of BAC created
a work schedule which forced people to turn their minds to the
proﬁlems, and felt that without RAC, there would have been more

*slippage."

On the whole, it will be difficult to measure whether RAC saved
the government any time. It may be easier, however, to argue that
the government received more value for the time that they did

spend on the regulations.
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2.3 Less Expense?

The EPA estimated that the regneg on residential woodburning
stoves cost the agency half of what it would have spent collecting

data and responding to public comments.102

For regneg participants, the process appears to offer cost savings
as well. ACUS has found that without the uncertainty of a
litigated result,  business can better determine how a regulation
will affect them, and the planning of capital expenditures and
production changes can take place much earlier.103 dne industry
association predicted that, taking into account the costs of the
process, likelihood of litigation, and costs associated with
compliance and enforcement, the cost of rules produced by hybrid
rulemaking "is likely to be greater for all participants than is
the cost ¢f rules produced through negotiation" [emphasis in

original] .04

In Canada, the British Columbia Round Table on Environment and

Economy has found that "the long-term environmental, economic and

102EPA Assessment, supra, note 47, 29. The total cost of the
Woodstoves regneg was $61,000 which was less than the seven regneg
average of $74,000. The EPA has published the full costs of all
their regnegs in Sourcebook, supra, note 24, 239.

1035ourcebook, supra, note 82, 3.

104written statement of the Chemical Manufacturers, in
Sourcebook, supra, note 24, 404. ‘ '
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social costs of continuing with appeals, court cases, and public
disobedience may be higher than the short-term financial costs of

resolving conflicts by consensus. 103

RAC participants were not so sure. Many participants thought that
RAC was likely to be more expensive than any other process. One
industry member, however, felt there may be cost savings in the
reduction of "potential messes." Another industry participant
expected an overall savings based on litigation costs saved at $15
000 per day. On= ENGO member suggested government saved money by
externalizing a lot of research to industry and to the
environmental community, and felt that government "got a real
deal" on the legal work done by the envirommental community for

the Law List.

FEARO participants estimated that RAC had cost approximately 150
to 200 hundred thousand dollars per year, but felt the cost of
éross—Canada consultation would have been comparable yet far less
rewarding. A significant portion o6f this funding went to support
the mostly volunteer efforts of the ENGO members. One FEARO
participant expected a reduction in "back-end problems" to offset
"front-end costs, " but felt it was difficult to measure the value

of some things such as keeping the issue out of the newspapers.

105British Columbia, Round Table on the Environment and
Economy, Reaching Agreement: Volume II, supra, note 85, 5,
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As with time, it is difficult to measure whether RAC will result
in any cost savings. Like the RIAS process, it would be a
struggle to identify and quantify increased compliance, reduced
litigation, better environmental assessment, and a reduction in
environmental degradation. Yet, it could be argued that by
increasing the likelihood of all these things, RAC may prove to

offer cost savings in the long term.

E. Conclusions

This Chapter has concidered the question, does RAC have the
potential to improve the performance of the federal regulatory
process? Accordingly, it has been assessed to determine whether
it offers a more open process, whether it can improve the quality
of the regulations produced, and whether it can increase the

accountability of the decision makers in the process.

The analysis, in large part, shows that RAC did improve or is
capable of improving performance in all of these areas. Although
RAC showed many deficiencies when measured against what could be
described as ideal standards, the results are much stronger when
RAC is measured against the staﬁus Qquo. RAC was an experiment,
many of its deficiencies can be addressed, and most importantly,
the vast majority 6f participants are interested in trying it

again.



Chapter V: Appropriate circumstances for the RAC model.

A. Appropriate circumstances for RAC?. ...t emer o, 193
1. Countervalling PoOWeT ... ..ttt e e e e 193
2. Alternatives loOK WOXSe . ... .iiiiii ittt e 196
3. Issue must be "Xipe" ... ... e 201
4. Not purely obJective .. ... .ttt e et e, 204
5. No fundamental values .........c.iiiiiiunnneennnnnnnnns 205
6. Multiple 18SUeS ... ..t iiiii ittt e et e 208
B. Increasing the likelihood of success.........uueernunnnn.. 209
BAPRIE 60’ 1115 w115 ¢ 1 o 210
D2 Yo B 5 oF- o 213
C U = o W o B o T 1 U .= 215

3.1 Strong federal representation ................... 215

3.2 Selection of representatives .....oenrneenenenn 219
3.3 Number of negotiators ........iuiiniininnnnnnnn 221
T S o= TS 5« T R 222
4. RESOUIrCE POOL .. ..ttt ittt tiennnensetanennnanns 222
5. Clear deadling ... iitiinnrinniniennnenenanonnnenss 225
B, Cledr FULES ... iiiiieetninnenteiesneneneecenosenennnnnns 227
C. The Legal Basis for Regneg in Canada. ... .. ouveennenrnsenensns 227
l. To what extent can the Minister bind herself? ......... 229
2. To what extent is the Minister prevented from sharing
government information with participants because it
is in the “Cabinet system”? .......tiiiemnnnennnnnnn 231
3. Would the RAC process amount to an 1nappropr1ate
delegation of the Minister's authority? ............. 234
4, Can someone challenge the process if they are not
chosen to participate as amember? .......covveeeunn, 236
5. If the process is formalized, is there an increased
risk someone will challenge a regulation? ........... 237
6. How could a government go about establishing such a
S 4o L 239

D. CONCLUSI OIS .t ittt it ittt eeesenenenoeneaesesenansnenaneenennnas 239



191

Chapter V: Appropriate circumstances for the RAC modeli.

Chapters I through IV have been pursuing the question, “éan RaC
improve the performance of the federal regulatory process?”
Chapter IV reached the conclusion that RAC has the potential to
improve the openness of the process, improve the quality of
results, and enhance the accountability of the decision makers in
the process -- particularly when measured against what would
typically happen in an unstructured process. To the extent RAC
offers improvements in these areas, this Chapter considers in what
circumstances the RAC process would be most appropriate, what
steps could be taken to increase the likelihood of achieving a
negotiated solution, and what legal barriers, if any, exist which
may prevent its use in Canada. The framework for this analysis
has been borrowed, in part, from the U.S. review of the regneg

model . !

Drawing from his experiences with dispute resolution generally,
Harter had predicted certain conditions would have to exist in

order for regneg to have a realistic chance for success.? ACUS

The most comprehensive evaluation was conducted by Susskind
and McMahon in 1985 based on only two of the EPA's regnegq
experiments (Susskind, Lawrence, and McMahon, Gerard, “The theory
and practice of negotiated rulemaking," (1985) Yale Journal on
Regulation 133). I have borrowed, in a loose sense, some of their
framework for evaluation.

. %Harter, Philip J., "Negotiating regulations: a cure for
malaise”, (1982) 71 Georgetown Law Journal 1, at 42-112.
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endorsed Harter's analysis and presented it as a set of
recommendations for its administrative clients.? After some
experience with regneg under the ACUS model, the EPA published
some criteria for selecting regneg candidates.? Perritt, Susskind
and McMahon, have each drawn their own conclusions with respect to
the appropriate circumstances for regneg,> and Congress has set out
some formal guidance in the Negotiated Rulemaking Act based mostly

‘on the ACUS recommendations.®

3procedures for Negotiating Proposed Regulations, 1 C.F.R.
§§305.82-4.

4United States, Environmental Protection Agency, Program
Evaluation Division, Office of Management Systems and Evaluation,
Office of Policy, Planning and Evaluation, "An assessment of ZPA's
negotiated rulemaking activities," (December 1987), in United
States, Administrative Conference of, Negotiated Rulemaking
Sourcebook, prepared by David M. Pritzker and Deborah S. Dalton,
(Washington, D.C.: Administrative Conference of the United States,
Office of the Chairman, 1990), at 24 ["EPA Assessment"].

5See Perritt Jr., Henry H., "Administrative alternative dispute
resolution: the development of negotiated rulemaking and other
processes (Symposium Issue on Alternative Dispute Resolution}",
(1987) 14 Pepperdine Law Review 863, at 875-893; Perritt Jr.,
Henry H., - "Negotiated Rulemaking Before Federal Agencies:
Evaluation of Recommendations by the Administrative Conference of
the United States," (1986) 74 Georgetown Law Journal 1625, at
1642-1646; and Susskind and McMahon, supra, note 1, 138-164.

6See Negotiated Rulemaking Act, Public law 101-648, 104 Stat.
4969, §583. :
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A. Appropriate circumstances for RAC?'

The American literature suggests that not all proposed regulations
will be suitable candidates for regneg, and that the selection of
an appropriate rule will play an important part in the
negotiation's success. Important factors to consider are: is
there countervailing power among participants? Do the
alternatives look worse for all parties? Is the issue “ripe” for
negotiation? Is the issue purely objective? Does the issue amount
to a debate over fundamental values? and Are there multiple issues
to debate? This Part examines each one of these factors based on

both the U.S. and RAC experiences.

1. Countervailing power

Harter argues that a regneg is more likely to be successful whern,
for the rule chosen, "no single party can dictate the results
without incurring an unacceptable sanction from the other
parties."?” This countervailing power, Harter suggests, can take a
variety of forms, includiné the ability to inflict serious costs

or delays.®

THarter, "Negotiating regulations," supra, note 2, 51..

8Tbid. at 45. Harter points to the common example of an
environmental group challenging an environmental impact statement.
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Traditional power relations, however, can be altered at the
bargaining table itself. Susskind and McMahon suggest that in
both the regneg on nonconformance penalties and the one on
pesticide exemptions, environmentalists were perceived as exerting
substantial influence even though they were outnumbered by
industry interests.? They attribute this to, among other things,
individual negotiating skills, the availability of a resource pool
for technical information, the EPA's fear of failure, the ability
of environmental groups to coalesce behind issues, and the "impact
of momentum."l® Perritt suggest that it may be more difficult for
multiple representative interests like industry to be forceful

because they must first obtain consensus among themselves.!!

RAC participants generally felt that no single party at the table
could dictate results without incurring an unacceptable sanction

from the other parties. But many participants also felt that the

8Susskind and McMahon, supra, note 1, 154.

10rhbid. With respect to negotiating skills, Pavid Doniger the
representative of the Natural Resources Defense Council at some of
the EPA regnegs, suggests that environmental disputes now involve
sophisticated parties: "Both industry and the environmental
community have been around long encugh to have developed a sense
for when to fight and when to negotiate. They also have developed
considerable skills in negotiation..." [Testimony of David D.
Doniger, Senior Attorney, Natural Resources Defense Council, on S.
1504, before the Committee on Governmental Affairs, United States
Senate, May 13, 1988, in United States, Administrative Conference
of, Negotiated Rulemaking Sourcebook, prepared by David M.
Pritzker and Deborah S. Dalton, (Washington, D.C.: Administrative
Conference of the United States, Office of the Chairman, 1990), at
38e6].

llperritt, "Negotiated rulemaking," supra, note 5, 1678.
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influence of ENGO members over the results was considerably
stronger at RAC than it would have been under more traditional
circumstances. As outlined in the previous chapter, this view led
several participants to conclude that the RAC process made the

regulations "greener."!?

Many RAC participants felt that the ENGC members enjoved an
advantage over the other members primarily at the beginning of the
process. The ENGO members were described as being better
prepared, more accustomed to RAC-like processes, and as having a
superior understanding of the legislation and its implica;ions.
The ENGO community was also the only group that sent exclusively
lawyers as representatives. This last fact in particular caused

many participants to express concerns about balance.

Most of the ENGO members would agree they fared well at the
beginning of the process, but they would also agree that as soon
as the process went behind closed doors a more traditional power
balance prevailed. To be more effective, organizers of future
experiments should encourage all parties to send their strongest
representatives. The decision to send lawyers or people with
‘other backgrounds should be made by the parties themselves, but a
balance of views may be most appropriate. To encourage parties to

take the process seriously, and to send their strongest

125ee Chapter IV, Part C, s. 1.
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representatives, the government must respect the process by
eliminating opportunities for negotiation members to make
additional submissions to government cutside or after the RAC

process.

2. Alternatives look worse -

American commentators suggest that any party to a negotiation will
not seriously negotiate unless the alternative to negotiation
looks worse.!? That alternative is often called a "BATNA," as in
"people will be guided by their "BATNAs," and it stands for "best
alternative to negotiated agreement."l4 Hence, a rule may be
appropriate for regneg only if all parties to the controversy

believe they can win through negotiation.

This theory appears to be well supported by the EPA experience.
David Doniger, a lawyer with the ﬁational Resource Defense
Council, and an EPA regneg participant, says the key from an
environmental perspective is "how to give industry a reason to

prefer action to delay."!S Doniger suggests industry

13gee Harter, "Negotiating regulations," supra, note 2, 48; and
Susskind and McMahon, supra, note 1, 153.

l4gee for example, Perritt, "Administrative alternative,"
supra, note 5, 876-881. The expression originates from a book on
the negotiation process by Fisher and Ury: Getting to Yes (1981).

15Pestimony of David D. Doniger, Senior Attorney, Natural
Resources Defense Council, on S. 1504, before the Committee on
Governmental Affairs, United States Senate, May 13, 1988, in
Sourcebook, supra, note 10, 389. .
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representatives came to the woodstoves regneg because they "wanted
a federal standard so bhadly they were even willing to accept a
good one."'® 1In the regneg on nonconformance penalties, he says
that without a regulation, the truck makers might not have been
able to sell their non-conforming engines if plans to meet new
emission standards went wrong.l? Doniger is less certain, however,
why industry came to the regneg on pesticide exemptions, though he
wonders whether it was to gain enough goodwill and credibility to

win concessions in other areas.!®

Steven Schatzow, a former director of EPA's Office of Pesticide
Programs, has another theory. Schatzow suggesfs that the benefit
to industry, when dealing with the EPA, is access to the decision
maker. Contrary to the popular view that industry has regular
access to all federal agencies, Schatzow says it is the
environmentalists that historically have had better accéss to the

EPA.19

Similarly, Susskind and McMahon suggest that since the courts have

not yet indicated whether or not they will take a "hard look" at a

161bid. at 390.

1701pin, Owen, et al., "Applying Alternative Dispute Resolution
to Rulemaking," (1987) 1 Administrative Law Journal 575 at p. 580.

181bid. at 580-581.

1971bid. at 583.
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regneg rule, the uncertainty of a hold out strategy makes

cooperation seem more attractive.?0

With respect to incentives for environmmental groups, on the other
hand, Schatzow suggests that although environmental groups have
been "very successful" with judicial review in the past,®t
circumstances may be changing. According to Schatzow, agencies
are now devoting more resources to creating "paper trails" to
better insulate their decisions; and furthermore, successful
lawsuits can inadvertently add years to the process if, as is
often the case, the challenged rule is simply thrown out, and the

agency is forced to begin again.??

Bill Rodgers, an American commentator who has approached this
issue from the perspective of game theory, suggests a more general
explanation:

f{Wihen the prospects of passing a piece of legislation
jump from the remote to the probable ... the process is
likely to capture and hold players whose commitment to a
"consensus® means only that they would rather be
included then excluded from negotiations that are going
to happen anyway. In other words, you can take the only
train to New Haven, or you can walk. This means that
participants in the game include not only those who
prefer legislation to no legislation but also those who,

_ 20gusskind and McMahon, supra, note 1, 153. They also suggest
convenors c¢an work behind the scenes to manipulate parties'
uncertainty about costs and benefits in order to get them to the
table.

2101lpin, supra, note 17, 582.

221bid.
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if faced with the prospect, prefer "influenced"
legislation over "uninfluenced" legislation. Here are
groups with clear incentives to work towards legislation
that is "better" for them while being perfectly content
with the prospect that the entire structure may come
tumbling down.?23

Rodgers goes on to suggest that the envirommental participants in
the EPA’'s regnegs were c¢lassic examples of "the phenomenon of
being reluctant to defect from a game that can proceed without
you, " although clearly they would be the kind of players that
would prefer legislation to no legislation. The decision to
participate becomes understandable if quitting means that you get

nothing rather than a chance at something.?2¢

In some situations, however, a compromise could be worse that no
agreement at all. In the unsuccessful regneg on worker protection
standards for agricultural pesticides, for example, Stanfield
reports that the labour participants walked out of the
negotiations because they had better alternatives in litigation

and legislation.?5

2’Rodgers, "The lesson of the red squirrel: consensus and
betrayal in the environmental statutes," (1989) 5 J. Contemp.
Health L. & Pol'y 161, at note 13, p. 164.

24Tbid. at 164-165.

¢5stanfield, Rochelle L., "Resolving Disputes," (1986) National
Journal 2764, at 2767. She quotes a lawyer for the farm workers
as saying the proposed program was. so inadequate that it would
offer "the appearance but not the reality" of change, and that
"sometimes that kind of change is not for the better because it
takes away the incentive to make the changes that are necessary."
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For RAC members, each had a different but compelling reason to
participate in the RAC process. Although some parties may have on
occasion taken advantage of other channels of influence, all
parties to a significant extent did stay at the RAC table.
Industry members feared the ENGO community's ability to raise
public pressure. Provincial representatives appeared willing to
try out the process and to suspend for a period of time their

traditional entry points into federal affairs.

One ENGO participant believed it was a mistake for the
environmental community to participate in RAC because, to use
Rodgers' train metaphor, there was no.indication that the
government had any intention of driving the train out of the
station. In this participant’s view, once the environmental
comﬁunity enters into any agreement which fails to bring industry
much distance from the status quo, it is prevented from agitating
for anything fﬁrther. Most ENGO members, however, generally
perceived the RAC as their best opportunity to influence the

regulations.

Federal departments, on the other hand, not being members of RAC,
had limited access to the process and as a result were reluctant

to make their views known outside of interdepartmental forums. As
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we shall see, the absence of federal departments from the RAC

process was viewed by most participants to be a major mistake.26

3. Issue must be "ripe®

Perritt suggests that a negotiation is likely to be successful in
the U.S. if the subject of the rule has been exposed to enough
political debate that interested parties can be identified, their
positions and strengths identified, and potential sources of
support identified.?? Susskind and McMahon, however, warn against

placing much importance on such a condition.?2®

Two kinds of issues in particular are suggested to be
inappropriate for regneg. Susskind in an article on state-level
regneg suggests that if there is little or no controversy, an
issue is not "ripef and there is probably no need to mount an
elaborate negotiation.?? Harter argues that an issue is not ripe

enough if parties are still "jockeying for position by filing

26See Part B, section 3.1 below.
“Tperritt, "Administrative alternative," supra, note 5, 889.

%8gusskind and McMahon, supra, note 1, 156-157: "Most public
dispute resolution efforts are likely to involve a changeable and
expandable agenda and a shifting set of interest groups who are
not quite clear why they are at the table." ‘

23gusskind, Lawrence, “"Regulatory negotiation at the state and
local levels," (January' 1986} DR Forum, National Institute for
Dispute Resolutiun, in Sourcebook, supra, note 10, 326.



202

lawsuits or threatening lawsuits, building media campaigns, [or]

lining up political support."3?

As discussed above, however, successful EPA regnegs also appear to
have involved a limited number of affected parties focusing on a
relatively narrow issue. In the woodstoves regneg, for example,
representatives from the wood heating industry, state governments,
and environmental/consumer groups developed a performance standard
for residential woodburning stoves. The regneg on cleaner-burning
fuels involved participants from the oil industry, clean-fuel
manufacturers, and environmental/consumer groups, who drafted a

schedule to introduce cleaner burning fuel into U.S. cities.?!

In Canada, the experiences of our round tables on environment and
economy suggest that issues relating to the notion of suétainable
developmeﬁt ére especially well-suited for consensus-based
processes. The Ontario Round Table argues that achieving
sustainability will require an unprecedented degree of innovation
from all parts of society, innovation that could come from a
"multi-sectoral debaté that engenders creativity and permits a
wider range of viewpoints, ideasf knowledge, and experience to be

considered."32 All round tables in Canada believe that

%Harter, "Negotiating regulations," supra, note 2, 47.
318ee Chapter III, Part C, s. 2, above.

320ntario Round Table on Environment and Economy, Restructuring
for Sustainability, (Toronto: The Round Table, 1992), at 38.
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conventional decision-making mechanisms "tend to exclude rather
than include diverse interests and do not cope well with the

compiexity that issues of sustainability represent. "33

Unlike the U.S. regnegs, howéver, the Canadian round tables have
tended not to focus on limited regulatory issues involving limited
numbers of affected parties. Hence, we are faced with an apparent
contradiction. On the one hand is the suggestion that a
consensus-based process is appropriate only for disputes that are
narrow enough to stand a chance of a negotiated solution.' But on
the other hand, government's are urged to use consensus to resolve
complex public policy issues involving the goal of sustainable

development.

This is a tension that was clearly felt during the RAC process.
Generally there was a sense, especially among departments, that
the RAC would stand a better chance of achieving consensus if
there were fewer issues and fewer players. However, given the
breadth, interrelationship and complexity of the issues involved,

many participants felt that RAC was the best option available.

Perhaps there are two sets of circumstances where RAC can be

effective: The first, based on the U.S. experience, is a narrowly-

3Canadian Round Tables, Building Consensus for a Sustainable
Future: Guiding Principles, (Ottawa: National Round Table on the
Environment and the Economy, 1993), at 5.
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defined subject with few, identifiable interests. The second,
based on the Canadian experience, is a controversial but
statutorily-limited subject for which many months of investigation
is necessary and for which several interrelated policy issues are
to be made. One essential difference between these two sets of
circumstances is that, unlike the first, the second promises
little chance that all issues will be successfully negotiated.

The advantage of the process, then, is not that all parties will
walk.away and not contest the results, but that for complex issues
dealing with sustainable development, government acting alone may
not otherwise be in a position to understand the full implications

of their decisions.

4. Not purely objective

If parties to the dispute think that science can provide the
proper answer, Perritt suggests the regneg has little chance of
succeeding. Perritt argues the failure of a regneg conducted by
the Occupational Safety and Health Administration's ("OSHA") to
develop worker standards for exposure to benzene can be attributed
t§ the fact that at least soﬁe participants thought a standard for
worker exposure could be objectively determined rather than

bargained.3¢4 It is Harter's view that an issue must involve some

Mperritt, "Negotiated rulemaking," supra, note 5, 1689.
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element of competing values for which there is no right or wrong

in order for it to be an appropriate candidate.3S

For RAC, this factor did not appear to be an issue. Only one
participant, and industry representative, expressed the view that
some of the CEAA regulatory issues could have been solved by

science.

5. No fundamental wvalues

American commentators have found that a rule that involves a
dlspute over fundamental values is unlikely to be negotiable.36
Thms was a problem the EPA encountered when it suggested, as its
first regneg candidate, a rule concerning the disposal of low-
level radioactive waste. Although industry, state and loéal
government representatives expressed an interest;37 David Doniger,
a spokeémqn for the environmental community, described the rule as

"totally unsuitable" for negotiation, because members of that

3’Harter, “"Negotiating regulations," supra, note 2, 42.

o lJ6See Harter, "Negotlatlng regulation, ": supra, note 2, 49;
Susskind and McMahon, supra, note 1, 152; EPA Assessment, supra,
note 4, 24; and Testimony of Doniger in Sourcebook, supra, note
10, 389. ‘ '

3'Fiorino, Daniel J. and Kirtz, Chris, "Breaking Down Walls:
Negotiated Rulemaking at EPA," (1985) 4 Temple Environmental Law &
Technology Journal 29, at 32.
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community were being asked to "buy off on "acceptable" levels of

death and illness."38

Doniger also suggests that "straight-up" questions &f statutory
construction are also inappropriate for regneg. The central issue
in the regneg on the deepwell injection of hazardous waste was the
statutory requirement of "no migration® of hazardous wastes from
the injection zone. Doniger says the negotiations broke down
because the environmental community believed that each of the
proposals on the table would effectively repeal this statutory

requirement . 3?°

In Canada, however, the British Columbia round table warns that
differences between parties may not be as irreconcilable as they
first appear, and that consensus building can often lead to an
exchange of information and ideas that result in innovative
solutions.4® Emond, on the other hand, appears to share Doniger's
first concern that negotiation could be used to erode matters of

principle where "the only relevant question that lies behind the

38David Doniger quoted in, "Regulatory Negotiation: Four
Perspectives, " DR Forum, . National Institute for Dispute
Resolution, p. 10-11, Januvary 1986, in Sourcebook, supra, note 10,
860-861. '

39Testimony of David Doniger, in Sourcebook, supra, note 10,
389.

499British Columbia, Round Table on the Environment and Economy,
Reaching Agreement: Volume. ITI Implementing Consensus Processes 1in
British Columbia, (Victoria: The Round Table, 1992), at 7.
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decision to negotiate is "how much development and degradation?”
and not "should there be any development or any pollution at

allz" "t

Once again, RAC on the whole did well to avoid clashes of
fundamental values, and only a few RAC participants expressed
views on the issue. One industry member felt that during
Exclusion List discussions there was a fundamental conflict
between industry and ENGO members on the question of whether
projects should be excluded from the application of the Act on the
basis of size alone.4? Another thought a general ideological
dispute between one hundred percent protection and a process that
was "workable" prevented more resolution. One departmental
participant also felt there were cléar fundamental conflicts with

respect to nuclear issues, especially on the CSL.

One industry participant, however, felt that given time, goodwill,
and intelligént people, the RAC process would have been capable of

resolving all but five percent of the issues.

4tfmond, P.D., “"Accommodating Negotiation/Mediation Within
Existing Assessment and Approval Processes," in The Place of
Negotiation in Environmental Assessment, (Ottawa: Canadian

Environmental Assessment Research Council, 1987), at 51.

42please note, however, that in the view of the author, CEaa
does not provide authority to exclude a project based on its size
alone (see s. 2 definition of “project,” s. 7, and s. 59(c)).
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6. Multiple issues

Harter suggests that 1f regneg is to be successful, the chosen
rule must involve more than just a single issue.?? Multiple issues
allow parties to bundle and t?ade issues in order to maximize
their overall interests. In support of this principle Susskind
and McMahon point to the regnegs on nonconiormance penalties and
pesticide exemptions which both involved a range of sub-issues to
which each party attached different degrees of importance; all
parties were able to make trades that led to "win-win packages."t¢

As Doniger said, "there were a number of acceptable solutions."4®

Too many issues on the table, however, can be counterproductive.
Steinzor and Strauss suggest the regneg on asbestos in the schools
broke down because "there were far too many issues for the

committee to address and resolve. "4€

43Harter, "Negotiating regulations," supra, note 2, 50.

44gusskind and McMahon, supra, note 1, 152. The Nonconformance
issues were application of non-conforming permits ("NCPs"),
penalty structure and rate setting, and NCP administration and
enforcement [at p. 145]. In the Pesticide regneg, the issues
primary issues were definition of emergency, health and safety,
and implementation [at p. 149].

45"Regulatory Negotiation: Four Perspectives," supra, note 38,
860. One of the EPA's rule selection criteria is "limited number
of interrelated issues to be resolved," and "{tlhere are several
ways in which they can be resolved." [EPA Assessment, supra, note
4, 24. .

46Steinzor, Rena, and Strauss, Scott, "Building a consensus:
agencies stressing 'reg net' approach: the EPA's highly touted
strategy of regulatory negotiation has proved disappointing as a
tool for resolving two major issues," Legal Times, Aug 3, 1987, at
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As discussed above, many RAC participants felt that like the
regneg on asbestos there may have been too broad a range of issues
to allow the process to be effective. Yet, just as many felt RAC

was still the best alternative available.

While the number of issues on the RAC table offered the potential
for "bundling and trading, " outside of a few instances on the Law
List and the CSL, RAC participants said they saw very little of
this being done. But as some RAC members noted, with more time to
prepare for meetings, with more time to build trust within and
between interests, and with more discussions in the weeks
following and preceding RAC meetings, more negotiated solutions
would have been possible. And despite these barriers, there was
at least one remarkable example of a negotiated solution: all
members agreeé in exchange for other tﬁings, that s. 35(2) of the

" Fisheries Act should be placed on the Law List.47

B. Increasing the likelihood of success

Once an appropriate rule is chosen, the EPA experience suggests

the agency or initiating department can enhance the chances for a

887.

47See Chapter II, Part A, section 5.
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negotiated resolution by committing to the process, by carefully
selecting the participants and facilitator, and by providing a
resource pool, a clear deadline and a set of c¢lear rules. Each of

these steps are examined in this Part.

i. Comnitment

Agency commitment to the process appears to be essential because,
as Harter argues, negotiations will not produce results if the
negotiators do not believe the agency will use the negotiated
agreement.4® In order to commit, however, the agency may need to
enlist the ongoing support of key government departments and other

affected agencies.4?

For the woodstoves regneg, the EPA expressly committed itself in
both an organizational protocol developed at the beginning of the

process, and in a formal agreement signed at the end.3! The

48Harter, "Negotiating regulations," supra, note 2, 5l.
i9Sourcebook, supra, note 10, 182.

500rganizational Protocols, Environmental Protection Agency
Negotiating Committee for NSPS for Residential Wood Combustion
‘Units, March 20, 1986, in Sourcebook, supra, note 10, 187: "EPA is -
committed to using any consensus reached in these negotiations as
the basis of a proposed rulemaking." [at p. 188].

~ SlEnvironmental Protection Agency Negotiating Committee for New
Source Performance Standard for Residential Wood Heaters,
Agreement, November 7, 1993, in Sourcebook, supra, note 10, 207:
"EPA agrees to draft a preamble consistent with the recommended
proposed rule and to publish that preamble and the recommended

”
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failure of the regneg on deepwell injection of hazardous wastes,
however, has been blamed in part on the EPA's reluctance to commit

to any negotiated agreement.S?

RAC participants were asked to assess the level of commitment
shown to the process by FEARO, federal departments, and the
Cabinet. Generally, participants had favourable views of FEARO's
commitment, but questioned the degree to which government

departments and the Cabinet were committed.

Of course, this begs the question, why did the government choose
not to implement some of the RAC agreemenis? As noted previously,
one written response indicated the controversial changes were
based on the “input of stakeholders and expert federal departments
since submission of [the] RAC report.”5! Government departments,
quite understandably, were having a difficult time buying into a
process that they were not formally part of.5¢ This was later

corrected. Perhaps there wére other “stakeholders” who should

proposed rule as a Notice of Proposed Rulemaking for a New Source
Performance Standard for Residential Wood Heaters..."

S2steinzor and Strauss, supra, note 46, 888-889: *..the agency
reserved its right to modify the deal prior to publication, and
EPA negotiators acknowledged that any consensus proposal could be .
modified when the OMB reviewed the rule." '

S3RAC Document 9.2.1, “Comparison of Gazetted Comprehensive
Study List and RAC proposed Comprehensive Study List,” (Ottawa:
FEARO, September, 1993). . ‘

54See section 3.1 below.
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have been members of RAC but were overlooked.55 Hence, one line of
reasoning is that by not having the complete range of interests
involved in the RAC, the government was forced once again to make

a hard choice between competing interests.

But what if, as several RAC participants allege, these interests
were represented at RAC and simply did not want to abide by
agreements made with or by other RAC members if they did not have
to? In this case it could be a case of a government responding to
interests who are applying the most pressure after the process was
complete. By all accounts, the ENGOs had decided for the most
part to forgo alternative forms of pressure and to rely on the

agreements reached during the process.

Finally, it is possible that some government decision makers did
not feel it was necessary to fully respect the RAC process, and
were quite comfortable using their status within government to
influence a change in the regu}ations. If this was the case, then
there may have been some surprise when RAC members weré able to
hold the government accountable for those decisibns{ Perhaps the
reason for the government decision includes a combination of thése

three factors.

55See section 3.2 below.
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Yet, considering the political distractions of the day, the
government’s commitment could also be described as remarkable. At
various times the process had to endure Constitutional
negotiations, the Minister of Environment’s unsuccessful run for
the leadership of the Party, Cabinet restructuring including a new
Minister of Environment, a federal election, and then a new

government.

In the final analysis, however, if the government wants to able to
entice extremely capable like the RAC members to spend hours of
their time contributing to the regulations, then the government
must take a more responsible attitude towards the results of the

process.

2. Facilitator

ACUS suggests the careful selection of a qualified and "truly
neutral" facilitator or convenor is crucial to the success of the
negotiation. 56 Susskind and McMahon credit the perceived success
of the regnegs on nénconférmance pendilties and pesticide
exemptions, in part to EPA's decision to give the facilitator

substantial latitude and independence.5? In the latter case, the

s6 Sourcebook, supra, note 10, 103.

57susskind and McMahon, supra, note 1, 160.
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EPA experimented with the process by choosing a facilitator from

inside the organization.38

Almost all RAC participants expressed support for the work of the
facilitator. Only three participants, all from industry, raised
concerns about the facilitator's neutrality. RAC participants
found the strengths of the facilitator to be her ability to be at
ease with participants, to build relationships, to keep members on

track, and her ability to "weather" the process.

RAC participants also thought the process could be improved if the
facilitator could avoid "forcing" consensus, become better versed
on substantive issues, encoﬁrage more brokering and trading, set
the rules earlier, and be tougher on people who change their

views.

Many, however, found it confusing that a FEARO representative
acted as chair for the RAC meetings in addition to having a

facilitator.

. S8perritt, "Negotiated.<:u1émaking," supra, note 5, 26. The
facilitator chosen was the General Counsel of the EPA.
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3. Participants

EPA's experience suggests that strong agency representation at the
negotiating table, careful selection of a limited number of other
participants, and some pre-regneg training can all contribute to

the success of a regneg.

3.1 Strong federal representation

;?erritt suggests that part of the reason regnegs at the OSHA
failed was that OSHA themselves did not héve a negotiator at the
table.3® As Steinzor and Strauss, argue, an agency presence.in the
process may be necessary to keep the discussion from wandering
outside what is permissible by sﬁatute, and if parties do not know
where the agency stands on disputed matters, they will find it
difficult to determine how much to push certain proposals.§0 In
fact, Steinzor and Strauss suggest that uncertainty about EPA's
"real agenda" in the regneg on deepwell injection of haéardous
wastes may have been responsible for the implosion{of that
process.®' Doniger reports that one of the first agreements

between environment and industry representatives on the regneg on

- S%perritt, "Negotiated rulemaking," supra, note 5, 1690-1691.
§0Steinzor and Strauss, supra, note 46, 890.

61rbid. at 889. -
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nonconformance penalties was that "the EPA had to come out of its

shell and be a full partner in the discussions, "6?

Oqe of Doniger's general concerns about the regneg process is that
it may convert agencies into "mere brokers" between interest
groups.% The EPA, in the view of the environmental participants,
was created to be an activist advocate for protection of health
and environment, and should bring that mandate to the negotiating
table.% In spite of this general fear, however, Doniger gives
much of the credit for the success of the Woodstoves regneg to the

"active and hard headed" attitude taken by EPA negotiators. 65

It may also be important to clarify regneg roles within the
agency. Susskind and McMahon, for example, attribute some of the
EPA's success to a decision to split the agéncy duties of managing
and negotiating. One section of the agency managed the regnegs
while another section represents the agency's interests at the

table, 68

62T7estimony of David Doniger, in Sourcebook, supra, note 10,
380.

637bid. : “[Régneg] may further encourage.agencies to withdraw
from the fray and leave environmental groups and industry to fight
things out and "let us know who wins.""

641bid. |

§5Tbid.

66Susskind and McMahon, supra, note 1, 160.
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Curiously, in one of the few Canadian examples of consensus used
in a federal regulatory process, the role of the federal
government representatives switched from team members to advisors
as the process progressed. In Agriculture Canada's review of its
pesticide registration system, organizers found that if was highly
unrealistic to expect that the three federal representatives
"could fulfil the role of members with the power to sign off for

their departments at the end of the day."S?

All RAC participants, however, felt that certain federal
government departments should have been members of the RAC table
from the beginning. One FEARO participant described the lack of a
direct role in RAC for departments as a "big mistake."
Represéntatives from key government departﬁents have now been

added to RAC as full members. %8

One industry member sﬁggested that had the departments been at the

table from the beginning, the process would not have "erupted"

‘ $’Versteeg, H., A Case Study in Multi-stakeholder Consultation:

the Corporate History of the Federal Pesticide Registration Review
or How We Got From There to Here: Volume I General Principles for
Decision Makers, (Ottawa: Canadian Centre for Management
Development, March 1992), at 34. See Chapter II, Part B, s. 3 for
more details. '

68See for example, Minutes of the Canadian Environmental
Assessment Act Regulatory Advisory Committee, . Meeting 10.0,
January 25-26 and Minutes of the Canadian Environmental Assessment
Act Regulatory Advisory Committee, Meeting 9.0, September 17,
1993. The federal departments that sent representatives were
Environment Canada, Fisheries and Oceans, Industry Canada, Indian
and Northern Affairs, and Natural Resources Canada. '
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after the draft regulations were pre-published. Industry
participants felt that departments would have brought expertise to
the table, and a familiarity with balancing issues, but stressed
that in addition to being at the table, departmental
representatives must have authority to make decisions and to speak

frankly.

Some of the departmental participants thought problems could be
expected because public and intergovernmental consultation were
taking place on two separate tracks. Several participants felt
that, in the absence of federal departments, FEARO was unable to

speak on their behalf.

Some ENGO members felt that departments were assuming they could
have one last chance to change the regulations, and that there was
no incentive for them to test the waters to see if their positions
would survive examination by RAC members. One participant,
however, wondered how easy it will be for departments to see
themselves as just one interest among ﬁany, and perhaps even an

interest that ought to give way in some situations.

Clearly, key federal departments -- especially those departments
with large responsibilities under CEAA -- should have been RAC
members from the beginning. If they had been, it is likely that.
both departments and Cabinet would have found it easier to make

the necessary commitment to the process.
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3.2 Selaection of representatives

With respect to the rest of the non-government participants, ACUS
suggests that they must be able to speak for their constituency
and must be authorized to accept an agreement on behalf of that

constituency in the event that consensus is reached.$®

Some U.S. writers have expressed concern that ad hoc processes of
selection may not be able to produce sufficient or credible
representation.?? Susskind and McMahon, however, suggest that use
the Federal Register notice procedures and a thorough nation-wide
-effort by convenors should be able to eliminate most of this
concern.’l Furthermore, they argue that the EPA has had
considerable success bringing effective organization spokespersons

to the process.??

s9.‘;‘»‘011.?:‘cebook, supra, note 10, 102.

79See Susskind and McMahon, supra, note 1, 157, referring to a
conversation with Professor Stewart at Harvard University. See
also Chapter IV, Part B, s. 5.1 above.

. "Susskind and McMahon, supra, note 1, 157.
727hid. "Since there was so much at stake for the

organ:.zat::.ons involved, they did not have to be persuaded to send
- top-level people."
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Many RAC participants found the representation around the table to
be acceptable,? although almost all had suggestions as to how it

could have been improved.

Representatives from the Province of Quebec and many Aboriginal
groups were notably missing, but given the political climate of
the day it was not realistic to expect them to attend. There may
have been too much focus on Alberta and the resource industries,
and there could have been better representation from small
business, exporters, municipal governmants, the northern
perspective, labour organizations and international groups. Yet,
on the whole, the balance was sufficient, and many of these groups
appeared to find some access to the discussions through a “buddy
system” that developed along the way. Recent advances in
electronic communications such as the internet may facilitate
development of a more sophisticated “buddy system” which could
allow some of these indirect interests to participate more

actively.

RAC organizers were particularly successful in convincing
provincial representatives to join the process, and in attracting
the extremely capable individuals who represented all groups in

the process. With more interest in the process and more

Mpers. comm. Notes on file with the authbr. See pp. 31, 62,
153, 170, 177, 221, 228, 236, 247, 262. :
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commitment, RAC is more likely to attract participants from the

highest decision-making levels in each organization.

3.3 Number of negotiators

ACUS began in 1982 by recommending that the number negotiators at
any regneg table should not exceed fifteen. But after some
experience with the process, ACUS has revised that estimate to
twenty-five.?’¥ Susskind and McMahon suggest that with skilful
facilitation and through the use of delegation, and subcommittees,
the EPA in the Nonconformance and Pesticide regnegs was able to

effectively work with more than twenty-five.75

RAC during the period of study had sixteen members, eight
alternates, and a number of regular observers.’® OFf the seven RAC
participants who had views on this subject, all had concerns about
the size of RAC.77 Some participants encouraged the use of more

subcommittees to address this concern.?s ?

T4 Sourcebook, supra, note 10, 100.

758usskind and McMahon, s;pra, note 1, 1585. m}ﬁ

76Canada, Report of the CEAA Regulatory Advisory Committee:'
Report No. 1 (Ottawa: Federal Environmental Assessment Review
Office, April 1993), Appendix I. '

77Pers. comm. Notes on file with the author. See pp. 14, 40,
49, 75, 221, 230, 26l.

81bid. at 40, 230.
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Clearly, there is a conflict between this size concern and the
concern raised previously about ensuring all appropriate interests
are included as members. With good issue selection, the challenge
appears to be finding a suitable balance between number and

representation.

3.4 Training

The EPA has reported that orientation and training of participants
at the pre-negotiation stage has made a significant difference in

the operation and success of its regnegs.’?

Several RAC participants felt some pre-RAC training would have
been helpful. Suggested topics included negotiating skills,
getting constituent views to the table, and alternate dispute

resolution technigues.

- 4. Resource Pool

In the regnegs on nonconformance penalties and pesticide
exemptions, the EPA estabiished a resource pool for scientific and

technical information that was managed by the participants

7gsour¢ebook, supra, note 10, 163.
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themselves.® The EPA was the only agency to use this concept, 8!
and Susskind and McMahon attribute some of its regneg success to

this decision.?®?

The EPA has not, however, compensated negotiators for anything
beyond travel costs.®? The effect, some claim, is that the burden
for researching and developing regulatory alternatives has been
shifted from the agency to the non-governmental participants.®#
Regnegs tend to be expensive for participants,® and as a result,
this shift of burden may threaten the effectiveness of regnegs in

the future. California has addressed this problem by setting

80sugskind and McMahon, supra, note 1, 160. Both pools were
for $50 000, but only $10 000 of the Nonconformance pool was ever
used [at p. 145j}.

8lPerritt, "Negotiated rulemaking," supra, note 5, 1691-1692.
828usskind and McMahon, supra, note 1, 160.

83See McDonald, Derek Raymond, "Judicial review of negotiated
rulemaking®, (1993) 12 Review of Litigation 467, at 477; and
Testimony of David Doniger, in Sourcebook, supra, note 10, 391.

84See Steinzor and Strauss, supra, note 46, 889; and Testimony
of David Doniger, in Sourcebook, supra, note 10, 391.

85See comments of Kelly Brown, manager of Ford Motor Company,
in "Regulatory Negotiation: Four perspectives...," in Sourcebook,
supra, note 10, 860: "In the very near term, the time and cost '
‘factor is going to be important, even to industry people and even
if the economy stays good;" See also Written Statement of the
Chemical Manufacturers Association before the Senate Governmental
Affairs Committee on S. 1504, the Negotiated Rulemaking Act, May
13, 1988. in Sourcebook, at p. 401; and Testimony of David
Doniger, in Sourcebook, at p. 387: "..'"reg negs" are extremely
expensive for the public interest sector..."
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aside a pool of money for lawyers who are participating in an air

pollution regneg.?®®

In Canada, both the Economic Council of Canada and the Peterson
Committee recommended public funding of public interest groups as

an integral part of any regulatory reform.?8?

RAC imposed an extraordinary responsibility and workload on its
participants. Most participants felt "stretched" by the work and
time demands of the process, but many felt the volume of work was
necessary in order for each interest to take a responsibie
position. Government funding of the ENGO members and their
constituents was generous and essential. Industry for the most
part insisted on paying its own costs. One industry member felt
per diem funding could create professional advisors who would

perpetuate the process in their own self interest.

If the government is going to expect these groups to share the
burden of developing appropriate regulatory responses, then

clearly some sort of resource pool is required.

86Stanfield, supra, note 25, p. 2766.

87See Economic Council of Canada, Reforming Regulation,
(Ottawa: Supply and Services Canada, 198l1), at 82; and Canada,
House of Commons Special Committee on Regulatory Reform, Report,
First Session of the Thirty-Second Parliament, 1980 (Ottawa:
Ministry of Supply and Services Canada, 198l1), at 30. See also
Jackman, M., “Rights and Participation: The Use of the Charter to
Supervise the Regulatory Process, 4 Cdn. Journal of Admin. Law &
Practice 23 at 41.
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5. Clear deadline

Harter and others suggest the most favourable climate for
negotiation occurs “whén all parties believe there is an urgency
for reaching a decision."?® Without such a deadline, negotiators
may purposefully delay or fail to focus on reaching an agreement.
ACUS suggests that in a typical regneg, 90% of the progress tends
to occur in the last 10% of allotted time.8 In the regneg on
pesticide exemptions, much of the agreement was reportedly

finalized during the last meeting.%°

Deadlines can be imposed by the agency, by statute or by the
courts. Doniger suggests that the two successful regnegs he
partiéipated in were conducted under court-imposed deadlines
arising from prior agency failures to meet statutory deadlines.?!
According to the EPA, the regneg on Farm worker protection

standards failed in part because there were no unacceptable

88See Harter, “"Negotiating regulations," supra, note 2, 47;
Susskind and McMahon, supra, note 1, 157 (though Susskind and
McMahon argue good faith and energy are just as significant); and
EPA Assessment, supra, note 4, 24.

85Sourcebook, supra, note 10, 180.
908usskind and McMahon, supra, note 1, 1489.

9iTestimony of David Doniger, in Sourcebook, supra, note 10,
393. ‘
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consequences for participants if the agency-imposed deadline was

missed.??

The deadline for RAC, indeed the deadline for proclamation of
CEAA, continued to move for the entire period of time under study.
Many deadlines were set and then abandoned. One industry
participént described the moving deadline as a source of ongoing
disappointment. Another industry participant felt, however, that
despite the moving target, FEARO was capable on engendering a
constant state of crisis which kept everybody working hard. One
FEARO participant felt the result was unlimited opportunity for
detractors of the process to pressure FEARO. To address the
problem, onelindustry member suggested the implementation of an
"off-line" process of communication between members so that the
first day of face-to-face meetings is ﬁot spent "getting

acclimatized."

The slipping deadline was beyond the control of FEARO as RAC
administrators, but given the political climate, perhaps it was
largely beyond the control of Cabinet too. A firm deadline,
however, provided it allows enough time to get the work done, can

only help the process.

92EPA Assessment,’ supra, note 4, 31.
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6. Clear rules

Several RAC participants felt that the process would have been
more successful if certain issues had been clarified right at the
beginning. Several thought more of a discussion on the meaning of
"consensus" would have been helpful, or on whether issues could be
revisited. Some participants felt more discussion was needed on
the role of RAC in the regulatory process, and on what to expect
during the transition from RAC to govermment. Two participants
thought the government could have mentioned the potential for a
balahce problem if one side decides to send all lawyers to the
process. Three participants would have liked to have seen more
discussion on the time and work that expected. One participant
thought the discussion of goals could have been done earlier; and
two participants felt discussions between meetings could have been

encouraged.

All of these suggestions are good ones, and could easily be

accommodated.

C. The Legal Basis for Regneg in Canada

In 1990, the U.S5. Congress passed the Negotiated Rulemaking Act in

part to assure reluctant or cautious agencies that they had
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authority to conduct a regneg.?®’ At least some U.S. commentators,
however, believed there was authority to do so without the

statute.¥

This paper has argued that in some circumstances RAC can
contribute to achieving improvement in the regulation-making
process roughly comparable to the U.S. experience with regneg.
But can regneg be done in Canada? This section suggests that
potential legal obstacles are not insurmountable. In particular,
it will consider: To what extent the Minister can bind herself?
To what extent is the Minister prevented from sharing government
information because it is in the “Cabinet system”? Would the RAC
process amount to an inappropriate delegation of the Minister’'s
authority? Can someone challenge the process if they are not
chosen to participate as a member? 1If the process is formalized,
is there an increased risk someone will challenge a regulation?
and finally, How could the federal government go about

establishing such a process?

®3public Law 101-648, 104 Stat. 4969, s. 2. "

In Harter's seminal paper on regneg, he argued that genuine
negotiation could be implemented within the current legislative
framework (see Harter, "Negotiating Regulations," supra, note 2,
33.). In 1987, Perritt concluded the same thing (see Perritt,
"Administrative Alternative," supra, note 5, 899.).
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1. To what extent can the Minister bind herself?

In the successful EPA regnegs, the EPA committed to using any
negotiated solution as the basis for a proposed rule. Can a

federal Minister bind herself in the same way?

It is important to note, first of all, that the regneg process
does not require the Minister to fetter her discretion.
Consensus-based regulation making does not seek to remove ultimate
authority for decisions from the government which must still
ensure that any proposed regulations are consistent with the law
and with public policy.?" Even the most ardent RAC supporters did
not propose toc transfer to RAC any of the government’'s decision-
making authority. The commitment necessary from decision makers
is better described as a presumption that any consensus agreement
is to be considered favourably unless reasons can be articulated

as to why it should not be.® In practice, this could simply mean

%This is one of the reasons why Perritt describes the
delegation «concerns in the U.S. related to regneg as
"superficial.” Perritt alsc argues that because a regneg provides
a standard of political accountability which is greater than

conventional rulemaking, regneqg "escapes the problem of
unaccountable decision-making which the delegation doctrine is

intended to avoid." [See Perritt, “Administrative Alternative,"
supra, note 5, 900-902]. ‘

%6See British Columbia, Round Table on the Environment and
Economy, 'Reaching Agreement: Volume II, supra, note 40, 6. See
also Brickman, Jasonoff, TIlgen, Controlling Chemicals: The
Politics of Regulation in Europe and the United States (Ithica:
Cornell .University Press, 1985), at 315: *[Tlhe European
experience suggests that such groups will be most likely to reach
genuine accommodations if they are pluralistic in structure and
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committing to pre-publish any agreement in the Canada Gazette, but
would also mean reserving the right to adjust the results (and
provide reasons), based on any concerns raised during the formal
notice and comment period. The most difficult problem is going to
be a political one: persuading other departments and central
agencies to allow the pre-publication of a negotiated solution

without first giving them a second chance to modify it.97

But even if the Minister does want to fully bind herself to the
negotiated solution, there is authority to suggest she could not
be prevented from doing so. In Western Pulp Inc. v. Roxburgh, the
Federal Court was asked to decide whether fisheries officers,
authorized under the Fisheries Act and regulations to issue a
fisheries closure order, can be said to be improperly exercising
that power if they are instructed to do so by others,98 In his
decision, Strayer J. treated the exercise of delegated authority
in the same way the courts have treated the exercise of
legislative authority:

If a legislator approves a legislative measure within

his jurisdiction, it is not open to the courts to

question the motivation of the legislator in doing so.
Judges could not, for example, refuse to give effect to

.are granted real decision-making authority, for example, through a
.legal presumption of wvalidity for their recommendations."

97See Chapter IV, Part B, Section‘4, “Support of government
decision makers. oo :

96(1990), 39 F.T.R. 134 (F.C.T.D.). Roxburgh was affirmed on
appeal without really commentlng on this partlcular issue ((1990),,
122 N. R. 156 (F.C.A.}). :
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acts of Parliament simply because the majority of

members voted as they were told to do by party whins and

not out of personal conviction. Similarly it is

irrelevant that the respondents issued the impugned

orders because they were directed to do so by those

having broader responsibilities or more expertise in

respect of the health hazards.?°
Like the legislator “towing the party line,” or the fisheries
officer following the directions of her superiors, if the Minister
decides to be “directed” to regulate in a certain way by a
committee of experts she has appointed and agreed to be bound by,
then Roxburgh suggests she cannot be challenged on the basis that
she did not exercise her regulatory powers “herself.” Roxburgh
has been criticized, however, for ignoring the subordinate

character of executive delegates and the greater restrictions

placed on the exercise of their authority.100

2. To what extent is the Minister prevented from sharing
government information with participants because it is
in the ™“Cabinet system”?

As we have seen, convenient public access to information is
considered to be an essential component of open and accountable
decision making,19! yet the regulatory process has been criticized

as secretive especially during the discussions which lead up to

M Ibid. at 141.

100Keyes, J.M., Executive Legislation: Delegated Law Making by
the Executive Branch (Toronto: Butterworths, 1992), at 223-224.

101gee Chapter I, Part D.
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Cabinet meetings.!%? Is there any legal reason why the Minister
would be prevented from sharing more government information with

regneg participants?

A review of both the common law and the Access to Information
Actl® suggests the governmment’s reluctance to share information is
based more on peolicy than in law. The Supreme Court of Canada
held recently in Carey v. Ontariol® that non-disclosure of Cabinet
documentsl!® is not a Crown privilege, but something called a
public interest immunity. One of the issues in Carey was public
access to a Cabinet document for the purpose of proving a legal
claim against the government. The court held that Cabinet
documents like other evidence must be disclosed unless such

disclosure would interfere with the public interest.106

Carey is also an indication, however, of a general movement away

from the idea that Cabinet documents should be absolutely

102gee Chapter II, Part B, Section 2.
103R.S8.C. 1985, c. A-1.

10471986] 2 S.C.R. 637, applied in Workers Compensation Board
v. Dimitrijevic, [1989] 6 W.W.R. 186 (Sask.C.A.}; and Nova 'Scotia
(Attorney General) v. Nova Scotia (Royal Commission into Marshall
Prosecution) (1988), 42 C.C.C. (3d) 129 (N.S.S.C.,T.D.).

105The term “Cabinet documents” is defined broadly by the
S.C.C. to be any document “prepared by government departments and
agencies in formulating government policies, decisions made by
Cabinet, and thz like...” (Ibid. at 654).

wéTbid. at 659.
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protected from disclosure.!?? LaForest, who wrote the opinion in
Carey, was prepared to give some weight to the argument that
disclosure prevents Cabinet ministers from candidly discussing
policy issues which in turn affects public policy and the public
interest.10% But in LaForest’s view the purpose of secrecy in
government is to “promote its proper functioning, not to
facilitate improper conduct.” Disclosure, he writes, serves to
reinforce public faith in government institutions, has important
implications for the administration of justice, and is especially
important today because the public is demanding more open

government decision making.190%

Tugning to the federal Access to Information Act (“AIA"), it is
apparent that there are few clear statutory :estrigtidns on the
release of government information. The AIA sets oﬁﬁ some
categories of information which the government is prohibited from

releasing, !1° but many more sections are simply permissive.lll an

107gee Ibid.
1087hid. at 657.
1091hid. at 673.

110For example, the AIA requires the government to protect from
disclosure trade secrets, personal information, and information
which a specific section or sections of an Act of Parliament
prohibit the disclosure of. : ‘

\ ilFor example, information subject to solicitor-client _
privilege; information obtained "in confidence" (with consent);

' information concerning federal-provincial affairs, international

affairs, defence, and national security; information concerning

law enforcement, investigations and security of penal
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exXtremely critical report recently issued by the federal
Information Commissioner has suggested that the federal

governments 4isclosure practices are in serious need of

improvement .12

3. Would the RAC process amount to an inappropriate
delegation of the Minister’s authority?

One common concern expressed is that regneg would amount to a
inappropriate "delegation" of power. By agreeing to base the
proposed rule on agreements reached by regneg members, would the

government be abdicating its responsibility?

institutions; information which could threaten the safety of
individuals; information concerning the economic interests of the
Government of Canada or the operations of Government; information
relating to testing or auditing procedures; and information that
will be published within 90 days.

112Canada, Annual Report Information Commissioner 1993 - 1994
{Ottawa: Supply and Services Canada, 1994). Reviewing the first
decade under the Act, the Information Commissioner writes, at p.
4: “Alas, guided by often hostile ministers and foot-dragging
bureaucracy, some departments began to manage exemptions rather
than promote openness. Access to some information previously
routinely available was shut down, ostensibly to protect the
privacy of individuals or private corporations ... To this day,
some officials have no hesitation in admitting, even advocating,
that important matters simply be not written down or preserved.
too often, the influential voices of the Justice department and

‘the PCO are raised in support of what the Act can keep secret, not
what should be made accessible. Indeed, in 1992, the

Information Commissioner had to sue Prime Minister Mulroney in
order to compel disclosure of public opinion poll results...”
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As we have seen above,!!’ when considering challenges based on
subdelegation or transformation of authority, the courts have
looked for the degree of interference with individual jinterests,
the presence of standards or criteria governing the subdelegation,
and the personal limits and abilities of the subdelegates. Courts
may find, as a result, that the complexity of the regulatory
subject matter warrants subdelegation to persons ﬁho have
expertise in the matter. Even ambulatory references are not clear

cases of subdelegation.

Hence, there is some authority to suggest regneg could survive a
court challenge; RAC could be described as a group of experts,
carefully constrained by a statute (CEAA), and particularly suited
to the job of achieving the complex social goal of designing a
federal environmental assessment process. Or it coﬁld be argued
thét any dangers inherent in the process would surely fall short

of the concerns associated with ambulatory references.

Like the guestion of the Minister binding herself, however, it is
far frbm clear that regneg requires her to delegate any authority.
Her commitment would be to pre-publish a negotiated solution,
after which a formal notice and comment process would begin, and

the Minister would reserve her right to make changes based on

113Gee Chapter III, Part E, section 1.2 above.
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comments she receives provided she formally articulates the

reasons for any change.

4. Can  someone challenge the process if they are not
chogen to participate as a member?

Clearly the government cannot invite every interested party to
participate in a regneg, and must make choices as to which groups

are going to be represented. Can someone challenge the government

if they are not chosen?

A recent Supreme Court of Canada decision suggesés that that they
could not: If the government chooses to furd or consult with a
certain group, it must do so in a manner consistent with the
Charter, but it is under no general obligation to fund or consult
with a group purporting to represent the opposite view. In Native
Women’s Assn. of Canada v. Canada,!l! the court was asked whether
the federal government violated ss. 2(b) and 28 of the Charterils
when it refused to invite a group of Aboriginal women to a
discussion on constitutionallreform. The government had already

invited other Aboriginal groups alleged by the women’s droup to be

11411994] 3 S.C.R. 627; [1992] 3 F.C. 192 (C.A.) reversing
(1992}, 90 D.L.R. (4th) 394. See also Haig v. Canada, [1993] 2
S.C.R. 995. ‘ :

115The effect of s. 2(b} in combination with s. 28 is freedom
of expression guaranteed equally to male and female persons.
Sopinka did note, however, that he thought the arqument would have
been better framed as a s. 15 equality argument (see Ibid. at
664) .
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male-dominated. Sopinka, who wrote most of the opinion, stated
that only in extreme circumstances will providing a platform or
funding to one group have the effect of suppressing the freedom of
speech of another group.116 He and L’'Heureux-Dubé both agreed,
however, that such circumstances could place a positive duty on
the government to provide equal opportunities of expression.lﬂ
After noting the Aboriginal women had opportunities.to express
their ideas both directly to the government and through the chosen
Aboriginal organizations, Sopinka held thatttheir freedom pf
expression had not been infringed.118 McLachliS; who dissented on
this point, held that the freedom of governments to choose and
find their advisors on matters of policy is not constrained by the

Charter.119

5. If the process is fofﬁalized, is there an increased
risk someone will challenge a regulation?

¥

The primary groﬁnds for review on procedural grounds in the U.S.
is the Administrative Procedure Act {(“APA") and the Federal

Advisory Committee Act (“FACA").12° The volume of U.S. litigation

1167bid. at 656, 657 and 664. _

17rhid. at 664 for Sopinka, and 667 for L'Heureuﬁwnubé.
_1131‘bid.Q\at: 664 and 665.

197bid. at 668.

~.. ‘20See Chapter III, Part B for a discussion of these two
Amerlcan statutes..
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under the APA especially is one reason why Canadians appear to be
wary of an APA for Canada. In the absence of an APA or a FACA,
there is very little opportunity in Canada to challenge a
consultation process procedurally. Therefore, any procedural
rights or obligations imposed by a formalized regneg process would

increase the risk of someone challenging it.

However, since one of the primary advantages of regneg is
purported to be its ability to reduce the inclination of parties
to litigate their disputes, increasing the opportunities for
litigation would not appear to be as pressing a concern as it
could be. In addition, aslset‘out below, theré appears to be no
compelling reason at the moment to fSrmalize the process through
legislation or otherwise until or unless a few regneg experiments
prove to require formalization. And finally, even if ﬁhe process
is formalized through a statute, it does not necessarily have to
add érocedural obligations. The U.S. Negotiated Rulemaking Act of
1990121 for instance, although encouraging the use of regneé by
legitimizing the process, Stops short of adding procedural rights.
A privative clause in the statute expresgiy denies judicial'rgview

of any decision relating to establishing or conducting a regneg.

l2lsee Chapter III, Part B for a discussion of this statute.
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6. How could a government go about establishing such a
pProcnss?

Since there are no clear legal barriers regneg in Canada, no
statutory authorization is required. The Minister must simply be
willing and politically able to give her firm commitment to
participants, and take the other steps necessary to increase the

likelihood of process succeeding.122

In order to conduct a few regneg experiments in the short term,
the better course would be to build on existing consultation
mechanisms. The federal govermment, and particularly Environment
Canada, have had a long history of consultation practices.
Relationships have been formed, and in many cases the groups
involved sfe well known to each other. Rosters could be selected
f:om existing lists, and supplemented by publishing a notice

inviting anyone interested to contact the Agency.

D. Conclusions

To the extent RAC is able to improve the performance of the
federal regulatory process, this Chapter has considered in what

circumst&nggs_the RAC process would be most appropriate, and also

122gee Parts A and B above for a discussion of appropriate
circumstances for regneg and steps an initiating department can
take to increase the llkellhood of a negotiated solution.



240

what steps could be taken by an initiating department to increase

the likelihood of achieving a negotiated solution.

From the discussions in the Chapter it is apparent that RAC
participants had no shortage of opinions with respect to RAC's
shﬁrtcomings. This was no post mortem, however, and it would be a
mistake to interpret this volume of criticism as an indication
that the RAC experiment has failed. The process has clearly
generated a significant amoﬁnt of frustration among participants,
but suggestions were almost always offered in the spirit of

improving the process, or "getting it right."

The RAC experience, together with the regneg experience of the
EPA, suggests that a successful process will have a number of

basic elements. Careful rule selection appears to be a key; the

. power of each party must have some kind of check, each party must

believe they can benefit from the process, and issues must be
numerous, "ripe" for negotiation, not purely objective, and must
not involve a fundamental value. Furthermore, the chances for
success are enhanced if the initiating agency is able to fully
commit to both the process and the results of the process (while
staying within its statutory mandate), play a strong role in the
negotiations, make a careful selection of participants, provide
financial and other resources to participants espécially volunteer

organizations, convince all parties to work towards a firm
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deadline, and is able to be upfront with all participants with

respect to the demands and pitfalls of the process.

So how did RAC fare against these standards? RAC itself achieved
an adequate balance among interests, although there could have
been more variety in the professional backgrounds of
representatives. The issues selected for discussion were broader
and more complex than any of the regneg issues, but were not
clearly inappropriate for such a process. Participant selection
and participant commi tment was strong eﬁough, but government
commitment -- especially Cabinet commitment -- needed to be a lot
stronger. Key federal departments should have be included as
formal members from the beginning; but the government’s financial
support for the ENGO members contributed significantly to the |

success of the process.



Conclusions:

This paper has examined the experimental Regulatory Advisory
Committee as é process that may improve the performance of the
federal process for making regulations in Canada. The performance
of the federal process, and RAC’'s potential to improve it, have
been measured in terms of their ability to include the
participation of a diverse set of viewpoints, produce quality
regulations, and hold the regulation makers to a high standard of
accountability. Although it would be premature to pass final
judgment on RAC, the results of this study suggest that, in
certain circumstances and with some refinements, the model can
improve the performance of the process in each of these areas.

. )
Decades of government and non-government studies have argued that
" if the regulatory process is to be compatible with the principles
of democracy and open government, it must jnclude more than simply
a procedure for notice and comment. Strictly advisory committees
can work but have béen problematic for a number of reasons.
Participants often feel their considerable time and effort is
wasted, there is evidence that deparﬁments do not provide equﬁl
and consistent cdnsultaﬁion opportunities to all groups, and there
is evidence of consultation fatigue among those consulted. The
end resq}t in many cases may be,advice ofllimited value because
bargaining positions héve not been challenged and trade-offs havé

not been considered.
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Although there was considerable confusion among RAC participants
as to the committee's precise réie in the decision-making process,
RAC was clearly much more than simply an advisory committee.
There was a common expectation that if a consensus decision could
be reached, government would disregard that consensus only for
very good and articulated reasons. Where RAC members could not
reach consensus, tney were to assist with the ultimate resolution
of an issue by providing decision makers with a good view of the

implications of any particular choice.

But while RAC was not strictly an advisory committee, neither was
it a negotiating committee -- at least not in the sense of a
regneg committee in the U.S. Perhaps due to the range and breadth
of issues, the steepness of tHe learning curve, or because
agreements with respect to any one regulation carried important
implications for the others, there is little evidence of trade-
offs being made between RAC members. But an examination of the
regneg model suggests that RAC could benefit from becoming more

like regneg in several respects.

Regneg has been a success in the U.S. primarily because it has
been able to réduce the volume of. litigation associated Qith
American rulemaking, and because it has added 1e§itimacy to the
inherently political decisions of Ameriéan rulemakers. Although

' the level of'litigation in Canada is not expected to ever approach

that of the U.S., the subject of environmental assessment has
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recently attracted an uncommon amount of litigation, and the
existence of several substantive grounds for review suggest
litigation is a growing concern in this country. Hence, the
potential for reducing litigation is an equally important, though
perhaps not equally forceful, motivating factor here. The search
for legitimacy, however, appears to be one of the principal
reasons why participants were attracted to the RAC. Almost all
participants speculated that, without RAC, the regulations would
have been unworkable. A review of the relevant iaw in Canada
suggests there are no insurmountable legal reasons why regneg

could not be used to assist federal government decision makers.

BorroWing from the regneg model, RAC could benefit from a clearer
statement of purpose and a commitment from all participants,
iﬁcluding government, to both the process and the results of the
process. Many RAC participants; especially federal debartment;;
representatives, raised strong concerns about fettering the )
discretion of Ministers. But there was not a singie RAC
participant who proposed transferring to RAC any part of the
government's decision-making authority. The challenge appears to

be finding a way for the government to show respect for the

process without binding itself.

In the U.S. one important part of the government's commitment is
to publish any agreement reached as a Notice of ,Proposed

Rulemaking. The decision maker, however, is still expected to
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consider public comments submitted in response to this notice and
reserves the right to make modifications before issuing a final
rule. In Canada a similar commitment could be to publish any
agreement as a proposed regulation in the Canada Gazette, Part I,
and by imposing an appropriate period for public comment to test

the results.

As the critics of the regneg model point out, however, there is
something inherently dangerous in the process. And as RAC moves
closer to this model, Canadian decision makers must take certain
precautions. Negotiated solutions which serve the interests of
.essentially private parties may not always fall within the limits
of the relevant statutory authority or take into account the
interests of the broader "public." These fears can be addressed
for the most part with strict attention to the legal framework, by |
carefully selecting participahts, by providing a notice and
comment period, and by requiring Governor in Council approval.

RAC begins to show its strength, however, when measured against
the current practice of informal, selective, and less accountable |

negotiation.

The Americans have found that regneg works best in a small but

significaht set of circumstances. Most importantly, the issue t6
be.negdtiated must be narrow aﬁd must involve-a limited number of

affected interesté. Similarly, there was a ﬁense among RAC

participants that RAC would have stood a better chance of
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achieving consensus ii there had been fewer issues and fewer
players. Yet surprisingly, given‘the considerable reach of the
issues and their complexity, many participants felt that far from

being inappropriate, RAC was the best option available.

This suggests that there nmay be a second set of circumstances
where a process like RAC can be an effective law—making tool:
where there is a subject for which many months of development is
necessary, where there are several interrelated policy decisions
to be made, and where it is difficult for regulators acting alone
to understand the full implication; of their decisions. Over
time, as participants develop mutual respect, it becomes
increasingly difficult to take unsubstantiated or disruptive
positions. Once in place and informed, RAC has the ability to
focus quickly on an issue without having to spend time

understanding the context.

And if applied to this second set of circumstances, RAC’s
inability to reach a negotiated solution for every issue is not
'necessarily a failure. Two of the primary advantages of the
process —-- fuller understanding of the implicatioﬁs of each
decision and better relationships between adversarial parties --
are quite likely to occur even in the absence of a total

agieement.
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As it was applied, however, RAC encountered a number of practical
problems, each suggesting some refinements to the process are in
order. It was the view of many participants, especially those in
industry and government, that the process failed to adequately
examine the cést implications of many decisions. A more rigorous
application of the RIAS process has been proposed, but serious
difficulties remain with respect to accounting for environmental
benefits. Participants also felt that debates were sometimes

conducted without adequate technical information.

A number of mistakes were made. As almost all participants
concluded, federal department representatives should have been
members of RAC from the beginning. This may have enhanced the
government's commitment to the results of RAC which was considered
by many to be suspect. Several Rﬁq difficulties could be
-attrihuted to periods when the “cléak of cabinet confidentiality"
had desceﬁded. As part of their ¢ommitment to the process..
governments must re-examine the de facto policy of non—disciésure.

A review of the relevant law suggests there are fewer legal

barriers than what is suggested by government practice.

RAC imposed an extraordinary fesponsibility and workload on its
participahts, and many mémbers félt their resdurces had‘been
'stretched to the limit. The considerable effort required should
be an important factor in the decisién whether or not to use the

process.



Yet despite these difficulties, RAC has generated a cautious
optimism for the process on the strength of its achievements. RAC
members were able to reach consensus in some areas. The
implications of CEAA regulatory decisions are better understood as
a result of RAC. RAC led to an improved understanding of a
complicated statute and of environmental assessment in general.
RAC led to identification of administrative problems in other
federal regulatory regimes. Participants generally acted in good

faith, and RAC led to improved working relationships between them.

Hence, in limited situations, and with appropriate refinements,
RAC can better respond to the expectations of those only
indirectly affected, but at the same time respond to the
expectations of those directly regulated. It provides
exceptionally early notice of regulatory initiatives, and provides
all participants with enhanced access not only to the information
upon which decisions are based.‘but to the decision makers and the
other competing interests. RAC as a concept enjoys the support of
virtually all participants, and the enthusiastic support of at
least one person from each of the groups studied. Those
participants whb were least supportive tended to be those who

already enjoy some level of direct influence.

In the right circumstances, RAC can result in regulations which

are considered to be fairer by all participants, and to be based
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on a more thorough analysis of the implications of each
substantive decision.. The interests of all parties can be
maximized to the point where disputes will be litigated less, or
litigated more selectively. Coméiiance is likely to increase, and
perhaps most importantly, relationships between traditionally

adversarial parties are likely to improve.

By virtue of opening up the process, and providing better access

to the bésis for'decisions, RAC can increase the accountability of
decision makers. By delegating and sharing much of the work, the
government is able to get more value for the time and resources it

spends on a regulation.

Two years after the end of the period unde; study, RAC members are
still at the table, RAC is still uncertain ‘about its role in the
_,regulatory process, and RAC is still a controversiailsvbject
especially among federal departments. But the prevailing attitude
“is that sométhing like fegneg is coming, and the resuléé”pf this
study suggest it should ;— at least on an experimental hkasis. If
it does, based on this first experiment, RAC can offer some

valuable lessons.



Appendix A:

Detailed Responses from RAC Study Participants

CHAPTER TIT

What was RAC?

Views on where the RAC fell on this continuum varied even
within particular interests, though most would agree there
was some confusion. Within FEARQ, one participant saw RAC's
role as originally and fundamentally political.! Another
suggested that although public relations was a favourable
aspect, the original idea was to get better regulations so
the government in power could not.say no.?2 There were
conflicting versions of RAC's original marching orders. One
participant suggested RAC's "advisory function" was well set
out at the beginning, though RAC may have lost sight of this
as the process continued.? AaAnother recalled that it was made
"very very clear" at the first meeting that RAC members were
there to write the regulations; and that if RAC could reach

consensus, the government would take it verf seriously.?

 Among industry participants, a similar divergence of views
existed. Two participants firmly held the view that RAC was

strictly advisory, and said they would have difficulty

‘Pers. comm. Notes on file with the author, p. 3.
21bid. at 35. : :
3rbid. at 117.
4Ibid. at 261.



supporting a process that was anything more than advisory.®
RAC, in the view of one of the two, worked on a single issue
unlike Cabinet which must be free to balance this issue with
a number of other issues of equal or grz=ater importance.® By
contrast, one industry member had the clear impression that
RAC members had been as-embled not to advise but to write the
regulations. This member expressed disappointment that the
government chose to "meddle [with the RAC agreements] simply
for the sake of meddling."? The views of the remaining
industry participants fell somewhere iit between. One member
described RAC as an advisory committee taken to a "higher
level," but was unsure about more of a decision-making role
for RAC because of a concern that public interest.groups mayv
not be well informed.? One member thought that although RAC
~was advisory only, where there was consensus, it should be
Qery hard to ignore.? One member felt RAC was in reality both
an advisory committee and a negotiating committee.l? Another
member also chose to describe RAC in more practicéi'terms as
an "understanding-building process."!! One member pxeggrred'
to think of RAC as a partner in a shared decision-makiﬁg
process: politicians would make the final decisions, but RAC

was there to help find solutions.!?

SIbid. at 97, 248.
Ibid. at 248.
7rbid. at 158.
8Ibid. at 219-220.
°Ibid. at 167.
10Tbid. at 275-276.
11rbid. at 53.
27bid. at 205.



The views among ENGO members were relatively more consistent,
but not entirely. Two members said that had they believed
that RAC was going to be purely advisory, they would not have
participated.!? For public interest groups, consultation
programs are olten a waste of time, one member said, and
government must be sensitive to this. The expectation for
these ENGO members was that although RAC fell short of a
decision-making body, a RAC consensus wég.to be disregarded
only for very good and articulated reasons.l4 Another member
preferred to describe RAC as an advisory body but with a
strong mandate: consensus should be strong in Cabinet, but
where there is no consensus on an issue it would be "fair
game". The RAC report, in the view of thié“member, was not
treated very well.l3 One member recalled that‘RAC had been
originally promoted as a negotiating committee, and remembers
insisting that the notion of “"advisory" be included in the
terms of reference.!® An ENGO member who was unclear about
RAC's origins, felt that by the end of Lhe process RAC was
clearly a negotiating committee, and there was an assumption

that any consensus reached would be followed.!?

Provincial members saw their position in RAC as slightly

different from the other RAC members. One member suggested

1375d. at 93, 229.
14Tbid. at 229:
157bid. at 239.
1n7bid. at 150.
177bid. at 176.



that the provinces agreed as a group not to advance
provincial positions, but to represent provincial positions
generally. As a result, this member felt the provinces
played less of a negotiating role than an information role,
although this may have evolved over time.l® Another member
recalls receiving a letter of invitation that did nut set out
any <lear role, bﬁt which suggested RAC was to be an advisory
committee only.!® But one member suggests the provinces "got
beyora- chserving quite gquickly" and had been in "negotiating

mode” for the last year.?0

As only observers to the process, federal department
participanté-had the benefit of being some distance from the
proéeeﬂings on this question. Many of the these
participants felt there was a misguided perception,
especially among the ENGO members, that a RAC consensus would
be accepted unconditionally.?! As one participant said, "the
creature created a life of its'dwn éﬁd nobody said no."2? OQOne
participant blamed the rising expectations‘in part on certain
"off the cuff" remarks made by the Minister of Environment to
some of the ENGO members, and suggested the Minister was not
receiving good advi;e on the subject.?? Another suggested

that although the ENGO members could have been mislead at the

beginning, "everyone on the industry side knew that the RAC

187hid. at 143.

197bid. at 1189.

20Tbid. at 198’ :
2lTtbid. at 60, 77, 190.
22Tbid. at 71-72.



advice was one of many pieces of advice that the government
was going to get."2% As for the actual role of RAC, there was
some divergence of opinion. One participant described RAC as
a "highly sophisticated stakeholder advisory committee
developing basic public policy," although in this person's
view it was inevitable that RAC was not able to make
decisions on all things.?® One participant thought RAC was
purely consultative.2® Another fe't that if RAC conclusions

l
were reasonable, they should be accepted in the absence of a

gcod reason.??
Evidence of Bargaining?

If RAC was indeed a negotiating committee, one would expect
to find some evidence of "bargaining" between opposing
parties, or of some "bundling and tiading" of issues. For
the most part, RAC participants said that outside of a few
instances on the Law List and the CSL, they saw very little.
Within FEARO, some participants felt that RAC members simply
were not able to develop a good enough understanding of the
linkages between the regulations to allow buﬁdling and

trading. With more discussions among members between

231hid. at 190.

24Thid. at 77. See, however, note 7 above.
25Thid. at 181.

26Tbid. at 77.

27Ibid. at 60.



meetings, and with more time, these participants thought more

would be possible.?®

Similarly, one industry member suggested the complexities of
the Act lead to a lack of understanding of what was to be
gained and what wes to be lost; and as a result everything
had to be viewed as a package.?® This member felt, in
addition, that there was no mechanism for making a deal
"stick" -~ no third party that he really believed would
understand what was being traded.3® Another member felt on
occasion that RAC members could agree but FEARC could not,
and that this tended to dampen members' enthusiasm for
compromise.3! One member suggested that more give and take
would have been possible only with fewer issues and more
preparatiéh time.32 One participant attributed the lack of
bargaining to inexperience, suggesting that even within
industry it took a long time to build the necessary trust.33
One member objected to the very idea of a compromise, saying
that such a compromise often lacks any defendable rationale.3
One member suggested philosophical differences may have

prevented a lot of give and take, although this member

281bid, at 117, 262.
291bid. at 45.
30rhid. at 45.
311bid. at 156.
321bid. at 167.
331bid. at 207.
MIbid. at 219.



suggested an "off-line" process encouraging more dialogue

between meetings would have facilitated more.3$

At least one of the ENGO members saw no bundling and trading
at all. Describing the general RAC attitude as "butt heads
until everybody is exhausted, " this member felt that an
historical distrust between the parties sometimes forced the
ENGO members to push for assessments of projects that did not
need to be assessed.3® Other ENGO members, however, saw some
bundling and trading, even if it was less than explicit. One
member suggested that where one group felt it had prevailed
on an issue, it appeared to be more flexible on other
issues.3?” Another member noted some "pragmatic cdmpromisesf_
which he described as the attitude "they'll get it anyway,;'i
or "that sounds reasonable."3® One member found it was much
easier working in a three-person environment, and noted some :’
trading that had gone on in such circumstances after one
meeting in particular.3? Similarly, one member pointed to
some discussions of the five-menmber Law List subcommittee,
and suggested ENGO members may have stopped pursuing some Law
List candidates in order to secure the listing of section 35

of the Fisheries Act.40

351rbid. at 278.

361bid. at 92.

37Ibid. at 151.

38rbid. at 226.

9 1hid. at 175. _ :

40rhid. at 241. Section 35 of the Fisheries Act R.S.C.
1985, c. F-14 requires a permit for any work or undertaking
that results in the harmful alteration, disruption or
destruction of fish habitat. :



Federal department participants were also able to point to a
few instances of bundling and trading but on the whole did
not see much of it happening. One participant attributed
this to the reluctance of all parties to look beyond their
own narrow perspectives to the "big picture." This
participant wondered whether FEARO should have been providing
ti:e larger perspective.4! Another participant felt that the
ENGO members did not appear willing to compromise on
anything.4? One participant objected to some instances of
negotiation on the .CSL because they appeared to be negotiated
"behind closed doors® and‘without the input of important
constituencies.4? Section 35 of the Fisheries Act was once
again used as an example of something that resembled a
compromise but this time exchanged not for other Law List
items but for a concession on the CSL related to nuclear

facilities used for research.44

HAP IT

Was legitimacy a motivating factor for RAC?

The search for a mechanism to lend legitimacy to the process
also appears to be one of the primary reasons why

participants were attracted to the idea of RAC. Within

1Thid. at 56..
21bhid. at 82.°
rbid. at 71.
“Urbid. at 82.



FEARO, participants reported a sense that public trust in
government decision making is waning, and that people are now
“knocking on the doors of government power."45 One FEARO
representative described the attitude of the government with
respect to the Law List as "we know best," but added, "we
didn't know."4¢ Even one participant who feels the government
is capable of making legitimate decisions without ocutside
help, expiessed the view that bureaucrats and consultants

could ke made more accountable.d?

Some federal department participants questioned whether the
expertise provided by government was accepted by all RAC
members.4® One departmental participant felt that the
expertise of RAC members was in many cases equivalent to that

of government departments.4?

A RAC member from one of the provinces noted a general sense
of dissatisfaction with goverument, but thought government
was capable of making enlightened decisions on its own.S50
Another provincial representative felt that deferring to
government expertise was a real "danger" and thought that RAC

may have the potential to address this problem.S5!

451bid. at 15 and 38.
46Thid. at 112.
11bid. at 3.

48rbid. at 71. °
497hid. at 192.
50Thid. at 144.
51Thid. at 129.



Many of the strongeét views were expressed by industry
members. One member felt that far from offering the
solution, "government tends to be the problem," and felt that
often the proponent ends up carrying the policy debate.5?
Another categorically stated "there is no way government can
do it on its own."53 One member said that 26 million people
are a good resource, and éuggested that if we are going to be
able to come up with "something better," government must
begin to share power.5 All industry participants, however,
were not of this view. One industry participant, preferred
the views of public servants to the views of public interest
groups because they were perceived as more reasonable and
informed.35 BAnother felt that the government had all it

needed to know four years previous to RAC.S56

ENGO members felt that government could have had enough
expertise and knowledge to regulate on its own, but that
without RAC these resources would not have been tapped.5? One
member felt that time pressures often prevent government from
assessing impliqations, begging questions, and seeking
solutions.%® Another member felt that our political structure
sometimes discourages adventurous or controve;sial views from

surfacing within government, and pointed to examples where it

327bid. at 46.

S3Tbid. at 137.

S4Tbid. at 206.

35Tbid. at 219-220.
56Tbid. at 249-250.
S7Tbid. at 150, 176, 232,
*8Ibid. at 150.
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appeared the views of government scientists had been silenced
for political reasons.5® ENGO members also felt the
environmental community had significant expertise to
contribute to the process. One member suggested that CEAZA
goes right to the heart of the concerns and expertise of the
environmental community: "CEAA is an environmental
regulation, not an oil and gas regulation."8® Another felt
that the ENGO members had an environmental law expertise that
no other RAC partiéipants could match; and referred in
particular to two ENGO members who had been invited to assist
the Parliamentary committee entrusted with the clause by

' clause review of CEAA when it was still before the House of

Commons . 61

CHAPTER IV

A. Agsegsment of RAC Participants

Overall Assessment

With few exceptions, par;icipants_exp:essed support for the
RAC concept, but most élso expressed stfong concerns about
héw the experiment fared in practice. Although the level of
enthusiasm for the process varied among participants, at

least one participant from each of the five groups

S91bid. at 241.
60rbid. at 229-230.
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interviewed could be described as an enthusiastic supporter.
These findings are perhaps the most significant indication
that there may be value to the process and that it may be

something to pursue and perfect in the future.

Among FEARO participants, the views were mixed, but mostly
positive. One supporter felt that because CEAA was so
complex and far reaching, RAC was the only alternative.6?
Another felt the end result was better regulations ahd h.ore
information.$% One described RAC as the "way of the future, *
but cautioned the process is still in its genesis.$t Qne felt
without RAC, it would have been impossible to develop the
regulations.f One said "it wasn't perfect, we made mistakes,
but the proof is we're still at the table with renewed
interest."$6 Two participants, however, were not so
favourable. One felt that the cost of RAC in terms of timing
and delay could not be justifigﬂi“ Another thought that RAC
failed in many senses because:;lobbying went on when the

crunch came," and because expectations were too high.$®

The views expressed by industry participants were also
divided but generally favourable. One member felt that there

was no magic to the process, but thought it could be made to

61Thid. at 239.
82Thid. at 19.
63rbid. at 29.
64Thid. at 42.
65Ibid. at 111.
56Tbid. at 268.
§7rbid. at 3.
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work; this member warned not to "throw the baby out with the
bath water."®® One member suggested that RAC was the right
approach, but felt that since resources are scarce for
everybody, the committee should be pushed only as far as it
can go, and government should deal with the "leftovers."7?0
One member said that'despite "hard knocks and dreary
stretches, " RAC was ultimately a rewarding experience.’?
Another described RAC as a "valuable process" and a good
personal experience, but hoped to see the process modified in
the future.’? One participanﬁ called it a good experiﬁent.
but thought it needed to k. better balanced, more manageable,
realistic, focused, and conducted in a shorter time.’* One
participant described RAC as "ground breaking, " and an
*honest first attempt to really ﬁrove.that consultation can
work, " but considered the ultimate reaction of politicians
and departments to the work of RAC to be a "slap in the
face."’" One member felt that RAC was both frustrating”and
challenging, and suggested that although it did not fail, it
mzy be more successful with better cost/benefit analysis and
a more limited issue.’ Two industry participants, however,
. were not so favourable. One felt "a bit Aisappointed
overall® because he thought RAC made the process more

complicated and made the regulations too complicated; this

§88rhid. at 18.
62T7hid. at 54.
97bid. at 135.,
1Thid. at 165.
T2Thid. at 173.
13Thid. at 224-225.
74Thid. at 201, 206.
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participent also expressed a concern about the work load
demanded.’® The other was willing to give "passing marks for
the concept, " but not for the process, although this
participant attributed much of the problem to deficiencies

within the legislation.??

Federal department participants were also more comfortable
with the idea of RAC than with its application. One
participant said RAC is the "right idea,” but was concerned
about increased demands on bureaucrats as a result.?’® Another
thought the basic principle behind the RAC was sound, but
felt "the creature was way too big."’? One participant
described RAC as a very useful forum for generating
information and for learning, and expected that it should be
easier to try the process in the future.’® One participant
described himself as one of the strongest supporters of the
process and felt confident "we will get it right," primariiy
because all participants begin to get to know each other and
appreciate the integrity of each other's opinions.® This
participant, however, was also concerned about RAC's ability

to factor in economic consecuences. 82

5Ibid. at 283.
6Ibid. at 105.
77Ibid. at 252, 254.
8Ikid. at S5.

79 Ibid. at 67, 75.
80Tbid. . at 76, 87.
81Thid. at 189.
82Ibid. at 188.
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ENGO participants were perhaps the least favourable of the
five groups, although still generally supportive. One member
expressed support for the process, but felt ENGO
represeﬁtatives should be extremely demanding about financing
and timelines.®? One member described his experience as
"painful, but ultimately positive."8! Another expressed his
assessment of the process as "strong ambivalence. "85 One
participant felt that a lack of government disclosure and
resources enabled only a "shotgun" approach to regulation
making, but recommended not to "scrap the engine" but to tune
it up.®® One member described RAC as "somewhat frustrating,
but ultimately useful," and suggested the central problem was
lack of agreement on purpose.?” One significant exception to
the generally favourable assessment by RAC participants, and
perhaps the most critical response of all, was the view of an
ENGO representative who described RAC as "a public policy
disaster of epic proportions."88 This participant felt RAC |
was not accountable, not transparent, not inclusive, and did

not serve the public interest.B8?

Provincial members also generally, endorsed the RAC as a
concept. One member felt the process is a good one, but

thought there were some problems with the size of the group,

83Tbid. at 95.
84Tbid. at 154.
85Ibid. at 179.
86Tbid. at 227, 235.
87Tbid. at 245.
881bid. at 290-291.
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and that the‘unique concerns of the provinces may require a
different status from that of other RAC members.? Another
member thought the process showed some potential.%! One
member suggested that although RAC was a useful process,
roles were unclear, the scope of the regulations was
difficult to deal with, and that RAC was not necessarily a
better process for the provinces than a forum like the
Council of Canadian Ministers of Environment ("CCME") .22
Another member, however, felt "the team approach is the only
way to go," and thought that although more work was needed
"at the front end," he would encourage other provinces to

support the process.??
CEAA Regulations withcout RAC

As a standard for comparison, RAC participants were asked to
specuiate as to what would have happened if the government
had not decided to experiment with the RAC process. Here,
once again, there were signs that most participants
considered RAC to be capable of adding wvalue to the
regulatory process. Participants felt that without RAC, the
process would likely have unduly favoured the interests of
industry and the provinces, would likely have lacked

. transparency and accountability, and wquld'likely have

89For more discussion on these issues, see Chapter IV,
Part B, section 5.

%Pers. comm. Notes on file with the author, p. 128.

S1Thid. at 141. ' g

27hid. at 146, 147.
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allowed for only limited policy analysis. Parties would
likely have spent substantial resources on lobbying, and
fought at least some battles in the media. The resulting
regulations may not have been workable and may have attracted

significant resistance from stakeholders.

FEARO participants generally thought a more conventional
process would have favoured the interests of industry and the
provinces. One participant thought that in the absence of
RAC the envirommental interest would have been "completely
lost® and that cost/administrative issues would have totally
dominated.? One participant thought that although the
pfavinces would have been consulted directly, and the
concerns of industry would have been raised during
‘interdepartmental discussions by government departments who
expressly represent its interests, it is unclear how the
views of ENGOs would have been represented.?" One participant
felt the strategic interests of all grdups may have been
overlooked.?% One participant suggested that without RAC,
development of the regulations would have been impossible
because the criteria and legal framework crucial to getting a
fundamental understanding of the regulations would not have
been done.?%? This‘participant also felt that even where the

government has taken into account the interests of all

37bid. at 199.
947bid. at 14-15.
95Thid. at 20.
96 7bid. at 35.
97Ibid. at 11.
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groups, it is difficult to convince those groups without a
transparent process.? Another participant thought that
during the cross-Canada consultations that preceded and
inspired RAC, most people failed to have a sufficient
understanding of the Act to debate particular issues. This
participant suggested that without RAC people may still be

arguing at an abstract and uninformed level.??

Most of the industry members felt that for CEAA a more
conventional process would have been unsatisfactory. One
member felt that it would have been "disastrous" if the
government had written the regulations on its own because
parties would have taken random positions, and without being
"s;eeped in it," the government decisions would not have
reflected an adequate understanding of the Act and its
implications.lﬁ Another member thought that the worst
possible 6onsultation method is for parties to submit random
briefs, and felt that processes like the RAC allow for more
frank discussion.® One member thought that without RAC the
development of the regulations would have been more
“political."9? One member felt that regular “lobbying".was
not.a fair airing of the issues.1%? QOne participant predicted
that without the dialogue that RAC allows, government would

have faced "fantastic resistance" from the provinces and from

98Thid. at 11.

991bhid. at 265.
1001bid. at 43, 45, 51.
1017hid. at 164.
1027hid. at 138.
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individual stakeholders and pointed to the more than seventy
court cases that have been litigated under CEAA's
predecessor.19 QOne member said he would expect the media to
be used more.!?’ Two industry participants, however,
expressed more comfort with traditional processes. One
preferred a more "adjudicative” model where government drafts
a prcposal, invites comments, and convenes one large meeting
before making the final decision.l96 The other participant
felt that government can achieve the same things that RAC can

achieve through bilateral discussions.107

One departmental participant described his department's
traditional practice as "you consult lots, but do what you
want."198 Another participant felt that for departments who
are not the initiators of a regulation, RAC provides a better
opportunity to influence the regulatory regime; the
alternative, in this participants' view, is to sit on ther
sidelines until a memoran@um to cabinet comes along, and

attempt to address the issues within a limited response

time.109

ENGOCs participants generally felt that results would have

been worse from their perspective without the RAC. One

10371hid. at 171.

1047hid. at 203. See also Appendix C.
1057bid. at 279. -

106Thid. at 23.

1077bid. at 252.

1087bid. at 61.

'091bid. at 181.
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member said he is ordinarily suspiciocus of conventional
rulemaking.!¥ Another suggested that the existence of RAC
created a work schedule that forced participants to turn
their minds to the problems, and felt that without RAC, there
would have been far more slippage.ll! Ancother member
described typical consultations as "black holes" and
suggested that the environmental community usually does not
fare as well as industry in those situations.!1? QOne
participant thought that with no face to face meetings, there
would have been a feeling of having won or lost, although
this participant felt that the government's response to the
RAC report produced these feelings anyway.!l? One member
suggested that a government-drafted set of regulations would
havg been a "disaster" because they would have been
unworkable, in the courts for years, oi because they would
have borne little resemblance to environmental assessment,

environmental planning or environmental protection.l14

*Business as usual” for the provincial members of RAC was
suggested by one participant to be access through formal CCME
channels.!15 fThis participant described the traditional.
rulemaking as involving a discussion paper distributed for

comment, invitation for written comments which are taken into
‘ S

N

i

1103bid. at 88.

Mirhid. at 149.
127hid. at 175.
1137hid. at 229.
147hid. at 242. "
. M57bid. at 144.
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account during final production, or simply "here it is.*"l¢
Another provincial member thought that without RAC, the CEAA

regulations would have been a "media circus."117

B. Openness of the Process.

Support of Participants to the Process?

With some gqualifications, all but one RAC participant said
they would be interested in future experiments with a RAC
process.l1®8 QOne participant has even recommended certain
aspects of the RAC process as a model for a provincial
process hé had been involved in.!1? One ENGO participant,
however, felt that if the regulations continued to loock like
the ones pre-published in the Gazette and not like the ones
in the RAC report, then a more public or political route may

be preferable.120
Support of Government Decision Makers?
FEARO participants expressed support for continued use and

refinement of RAC as a process.!?! Departmental participants,

who are now full members of RAC, expressed similar support.lzz‘

167hid. at 143.
1177bid. at 142.
187hid. at 290-291.
1971pid. at 100-101.
1207hid. at 233.
1217phid. at 29, 35, 37.
1227hid. at 63, 75, 192.
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Support of HNon-participants?

Among RAC participants, there was no suggestion that any of
the RAC agreements fell outside the authority of CEAA, but
many had thoughts about whether RAC was able to effectively
serve the public interest. At least one of the FEARO
participants felt confident that the public interest was well
represented by the parties aﬁ the RAC table.l23 One of the
industry members felt that any concerns about representing
the public interest could be overcome with broad
representation at the table and with a public comment
period.2¢ One departmental participant, however, questioned
whether the ENGO members were necessarily the “guardians of
the public interest," and suggested this was the proper role
only for elected officials.l25 Similafly, another
departmental participant felt that RAC ultimaﬁély_reflected
only the opinions of individuals and wondered howiihe ENGO

members could be expected to répresent the public good.12€

ENGO participants also had views on this point. One member
described RAC as a band of thirty people assimilating masses
of information at an incredible speed, and added "the rest of

the world didn't have a clue."2?? another siuggested that

123Thid. at 41.
124Thid. at 52.
1251hid. at 65.
126Toid. at 195.
1277bid. at 94.

22



environmental groups did not always agree with many of the
compromises reached by ENGO RAC members, and were frustrated

with not having "their day to fight it out.n"128

One ENGO participant had stronger views and did not think the
RAC model could ever benefit the public good. This
participant felt that in the absence of a strong legislative
direction, industry members would never agree to anything
that will inconvenience them, and that since industry's
agreement was necessary for any "consensus decision," the
best that can be achieved in a process like RAC is the
"status quo® or slightly better. Where environmental groups
enter into agreements in such settings, this participant
argued, the whole environmental community is placed in a
weaker position because it can no longer "agitate for

something better, "123

Following the pre-publication of the draft regulations in
Septémber of 1993, the government received ninety-one
comments. Approximately forty-five peréent of these comments
were from RAC participants or their constituents. Comments
were for the most part critical of the regulations in some

way.n°

1287bid. at 234.

1237hid. at 285-290.

130FEARO document, "Responses to Gazetted Regulations
under CEAA," no date.
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cC. Quality of tha Resultsg

Considered More Fair by those Affected by it?

RAC responses were mixed, and many participants felt
uncomfortable with the speculative nature of the question.
There was some confusion as to the distinction between being
"fair" and being "wise." Overall, however, some themes have
emerged. Many participants felt the regulations were
"greener” than they would have been, but this view was more
prevalent among FEARO and departmental representatives.
"Greener" in this context meant reflecting more of the views
of the ENGO members. Several ENGO participants did not share
this view, based on the substance of the regulations as pre-
published. Presumably not évery participant would consider

"greener" to be "fairer" or "wiser."

Many measured fairness and wisdom in terms of workability and
clarity, and found the'regulations to be more favourable in
these respects. Some departmental representatives, however,
failedlto see much substantive differende in the end product

at all.

Within FEARO, participants generally felt the regulations
were better as a result of RAC. Three participants described

the regulations as being "greener."13l One of those, however,

13l1pers. comm. Notes on file with the author. See PP.
18, 40; 265- ! '

1t
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felt they did not place enough emphasis on the concerns of
industry.1!3?2 One participant felt RAC had made the CSL a
better regulation in terms of precision, appropriateness of
thresholds, scope of application, and "fairness" to
industrial sectors.!3? BAnother felt that in terms of thinking
of things the government may not have, the CSL was incredibly
improved, that the Law List was marginally improved, but that
all four regulations were based on a much cleaner policy

framework.134

One industry member described the regulations in terms of
lbeing more disciplined because of the influence of RAC on the
government .13 Another member ttliought that RAC had helped to
create a more certain regulatory program.!3f One member
thought RAC brought clarity to the process, and made the
regulations "the way we see it."137 One participant thought
they were fairer, because all the views were on the table,
but not wiser, because some compromises yielded senseless _
results.13® Another thought they were wiser, because they are
more workable and the understanding of the implications has
grown, but not fairer, because CEAA could be making things

very difficult for smaller companies.13?

1327pid. at 36.

1337hid. at 21.

1347pid. at 111, 113.

1357hid. at 164. |

1367hid. at 281. - :
1377hid. at 138. -

1387hid. at 222.

1397hid. at 50.
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Among government departments, one participant felt the
regulations were very close to what they were like prior to
RAC, only with refinements around the edges.l4® Another
participant thought they reflected the fact that interest
groups had managed to get a lot out of the process.4l (ne
participant felt the government was still fighting to reach
fairer and wiser, suggested the Law List may not have changed
at all, but thought that everybody was much more educated.14?
One participant thought that a process like RAC ought to
produce objéctively better rules in the long run.!43 Another
participant felt that RAC had some influence where there was
not much value, but thought that by keeping the government
honest, RAC was successful to some extent in "greening" the

regulations. 144

Some ENGO members thought the regulations were fairer and
wiser, some did not. One ENGO member described the
regulations as fuller and more complete because they had
received a lot more scrutiny, and because players had learned
more about the Act.!45 Another éuggested if the regulations
continugd to look like the ones pre-published in the Gazette,

then they were neither fairer nor wiser.46 One participant -

1407hid. at 62.
MiThid. at 73.
142Thbid. at 85.
1431phid. at 186.
1447hid. at 194.
1451bid. at 153.
46rbid, at 177.
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described the regulations as a "decent product" but suggested
they could have been more comprehensive and defensible.!47
One member thought that RAC helped the substance of the
regulations because it forced members to look at them in

detail, something they would not have done otherwise until

"it hit them."148

One provincial member suggested a true assessment can only
take place four or five years down the road, but thought that
RAC was a successful exercise in raising the level of
awareness regarding the circumstances of envi . -nmental
assessment.”9 Another member thought that the regulations
may have been better in that all stakeholders have had their
say, but suggested it may have been better for provincial

interests if more had been done through the CCME.150
More "Thorough Analysis of the Implications?

RAC participants as a whole thought that while the
regulations were generally better informed as a result of RAC
in terms of identifying their implications, there was a
particular lack of technical information. In addition,
several participants, mostly from industry, were critical of
the cost-benefit analysis that was conducted during the RIAS

process.

1477bid. "at 228.
1487bid. at 242.
1497pid. at 125.
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With respect to the general issue of whether the CEAA
regulations were better informed as a result of the RAC,
among FEARO participants, one person felt that RAC brought to
the table a lot of expertise, more information, and different
perspectives, and thought that the regulations were better as
a result.13l Another suggested that the CSL thresholds were
better informed, and that great ideas were generated within
the group.1s2 Two'participants, however, felt in certain
respects that the debate could have been better informed.

One participant thought that “the technical element" was
missing, especially on the CSL thresholds;153 and another felt
RAC needed more scilentific, economic, legal, and policy

support.154

Views among industry participants were similar. One member
suggested that only after many months of RAC wére
participants beginning to understand thz implications of the
decisions they were making; this member also questioned
whether MPs and Senators fully understood the Act and its
implications.15% One participant, referring to the CSL
thresholds, thought that it was important to get the views of
people who know something of real practical implications, but

felt the ENGO members were not able to contribute in this

150Thid. at 146.
1517hid. at 29.
1527hid. at 113.
1531bid. at 15.
154Thid. at 39-40.

28



way.!%% Three participants felt that as a result of RAC's
work, more informed decisions were possible.!37 Ancother felt
all participants increased their knowledge because members
were not afraid to be frank, and because there was a high
degree of sharing between ENGOs and the business community.58
Two participants, however, felt more scientific or practical
input was needed, one suggesting this could have come from

industry in the form of written reports.!SS

This theme was evident among departmental participants as
well. One participant feilt overall that RAC was a very
useful forum for generating information, for learning, and
for informing the regulations, but also thought there was an
"appalling lack of data" to work with, especially on the
CSL.160 One participant thought that with the concerns of
industry generally reﬁresented by government departments, the
ENGO members brought more new perspectives to the debate, but
were only able to contribute in a public policy, and not a
scientific sense.l6l Another participant felt that because

federal departments were not represented at the RAC table,

155Thid. at 44.

1567hid. at 99, 102.

1571hid. at 171, 218, 222, 279, 282.

1587hid. at 161.

1597bid. at 23, 133. . .

150Thbid. at 76, 81, 85. This participant described one
event ‘dealing with damn heights on the CSL where a RAC member
asked the government for data on the relationship between dam
height and power. As it turned out, one government
department had the data but didn't know it, and this data
suggested that dam height multiplied by dam volume was a much
better indicator of power than smmply dam height.

161 1hid. at 62.
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discussions were lacking in substance, and an appropriate
depth was missing; RAC members, this participant suggested,
needed more education on what a screening actually
involved.!f2 One provincial government member thought that
RAC was useful to inform the federal process of provincial

views, particularly on the CSL.183

One ENGO member said it was striking how little people Knew
about the Act when it was time to draft the regulations, and
thought that one of the benefits of RAC was that all players
involved 1earﬁed the legislation.6¢ Another member felt‘the
draft regulqtions that were pre-published in thédGazette
showed the post-RAC government decisions were not well
informed.165 ENGO participants tended to agree, however, that
RAC was deficient when it came to technical matters. One
member felt although the level of information generated by
the RAC was "amazing," there was not much good technical
information, and that ENGOs had to bring some to thé table
themselves.168 Two participants suggested that on technical
issues RAC did not have the resources to do a good job, and

that government could have provided the relevant data for

" things like dam heights, but did not.1%7

1627hid. at 68, 73.

1637hid.- at 143.

1847hid. at 153.

1657hbid. at 178..

166Thid. at 93. This participant is referring to the idea
of using the Standard Industrial Classifications for the CSL

167Thid. at 227, 243.
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Besides technical infermation, the other subject that
attiracted some criticism was the cost-benefit analysis
conducted during the preparation of the RIAS. While there
was at least one participant within FEARO who expressed
concern about the RIAS process,!%® most of the criticism came

from industry and federal government departments.

One industry member called the RIAS process a "real
boondoggle, " but added he was not sure the cost-benefit model
could be adapted for such a complex process.!%? aAnother
industry member fel£ that the RIAS did not address key issues
like the cost of screening or extraterritoriality, and
further suggested that it was "reckless" to proceed with the
regulations in the absence of such analysis.!?? One
participant felt that the RIAS produced did not deserve the
dignity of the name, and suggested that the problem
originqted with the data that was plugged into the
cost/benefit model.l”! This participant also suggested that
although it may not be possible to do a rigorous cost/benefit
analysis in this area, it is possible to do a quantitative
ahalysis of the costs and a qualitative analysis of the

benefits.172

168Thid. at 260.
169Thid. at 279.
1701bid, at 163.
1M 71bid. at 251. !
172Tbid. at 251.
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Two departmental participants, in particular, had similar
concerns. One felt RAC as a committee showed a "remarkable
indifference" to the economic implications of the
regulations.!?’? This participant suggested a subprocess could
assist in the assessment of economic impacts, and felt that
RAC should seek a less "perfect" and more "affordable”
solution.!”’ The other described the model as fine, but the
input as "useless." This participant added that the
circumstances called for something that was less than "state
of the art," and that RIASs often fail, but that it was
important that RAC members use more than "assertions" when

discussing economic implications.175

No dJoint Gains Unrealized?

Not many RAC participants expressed views on this point, and
those that did generally felt that the regulations had not
yet reached this point. Within FEARO, some participants
thought yes and some thought no.17¢  QOne FEARO participant
suggested RAC simply ran out of time before members could get

to the point where they could trade issues.l7?

1737bid. at 180-181.
1747bid. at 184-186.
1757bid. at 273.
1767bid. at 41, 16.
1777bid. at 264.
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One industry participant felt RAC provided the maximum
opportunity to find joint gains.!’® Another industry member,
however, felt that although parties were closer to this goal
than they would have been without RAC, they may not have come
that far because members were only recently beginning to
reach a level of knowledge which would allow them to
negotiate effectively.l?’® One ENGO member also thought a few
extra months pre-RAC report may have helped in this

respect. 180
Less Litigation?

Most RAC participants interviewed are expecting CEAA to be
litigated in any event.. Many felt the Act itself is the
source of this conflict and that RAC could do nothing to
prevent it.18l1 Two participants, one from FEARO and one ENGO,
thought that litigation is a healthy practice and should not
be discouraged.l82 One industry member felt that by flagging
issues, RAC was in fact making it easier to find grounds for
legal challenge.l® QOne departmental participant felt that
'.the CSL, especially, will act as a target for litigation
because people will be able to acquire knowledge about

controversial projects.i8

1787hid. at 222.

179Thid. at 51.

1807hid. at 243.

117pid. at 16, 33, 95, 102, 163, 253, 281.°
1827hid. at 16, 90. -

1837bid. at 281.

1847bid. at 187-188.

33



Some participants thought, however, that RAC may have some
mitigating effect on the volume or nature of the disputes.!¥®
One FEARO participant felt that as a result of RAC there will
not be any litigation on what is or is not on the
regulations, and that even where there is litigation, the
government would have a "paper trail" to demonstrate good
intentions.188 One industry member expected less litigation,
especially with respect to the issue of discretion, which in
his view, normally only serves those who are "politically
connected. "187  Another industry participant thought RAC would
reduce litigation because under the traditional process |

nobody would be discussing solutions to problems.188

One ENGO member felt that even where there will be
litigation, at the very least RAC will have cont;ibuted to a
more informed conflict.18® Similarly, one departmental
participant felt there might be fewer challenges because
participants will know exactly where to "hit" to get problems
solved.“°‘ One ENGO participant expected less litigation for
issues that made it on the RAC table, and thought that as a
result of RAC éhere may bo more of an acceptance of the

purpose and principles of environmental assessment within

1857bid. at 85, 172.
1867hid. at 264.
187Thid. at 51.
188Thid. at 203.
189Thid. at 153.
1907pbid. at 85.
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departments.?! Another ENGO member felt that because the Act
became more "workable," fewer administrative errors can be

expected. 1?2
Better Compliance?

RAC participants who had an opinion on the subject all felt
that RAC had made some contribution to better compliance with
CEAA and the regulations. As one FEARO participant said,
after RAC nobody can claim ignorance or be vague about the
intentions of the Act, but there is aiways going to be "good
guys and bad guys."!?? Another FEARO participant, however,
felt that it will be difficult to isolate the contribution of
RAC to compliance because there will still be strong

resistance to the Act.194

One industry member suggested that better compliance will
depend on government departments but should be possible
because people will understand what they are supposed to
do.!?5 Another industry member felt that because of the
certainty achieved through RAC, CEAA is now easier to comply
with.19% One industry participant thought that with still
more clarity and certainty, further compliance could be

encouraged, but felt that RAC had already placed him in a

1917bid. at 233.
192Tbid. at 243.
193Tbid. at 265.
1947hid. at 32.
195Tbid. at 53.
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position to offer valuable advice to his industry on the

application of the Act.l?

Several departmental participants thought that RAC had
increased their understanding of the legislation as well as
that of the public,!%® and one participant expected that a
more informed public could mean more informed pressure on

government departments to comply.19?

Many ENGO participants said they expected to see some
increased compliance. One member predicted thers will be

more departments doing environmental assessment,?° another

member felt RAC had forced a lot of key people to understand

the Act and the regulations.2®! One participant thought that

many people did not take to heart the system that was in

place before CEAA, and felt that the RAC discussions had made

the environmental assessment process more real to those

people, 202

One provincial member suggested that federal compliance with

environmental assessment has always been "extremely low," but

196Thid. at 172..
19%1hbid. at 223.
1887bid. at 62, 86, 194.
1397hid. at 65.

200Thid. at 94.

2017bid. at 147, 154.
2021bid. at 233.
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felt that this situation may improve because the rules are

clearer, and because there may be more public vigilance.203

RAC discussions on environmental assessmert appeared‘to have
the additional spin-off benefit of a better understanding of
related federal government legislation. Several participants
mentioned that as a result of the RAC process, they now had a
better understanding of both the Fisheries Act,?% and the
Navigable Waters Protection Act.?95 Based on this newly
acquired knowledge, one industry member estimated that the
current level of compliance with the Navigable Waters
Protection Act is around one percent.?°% Also becavse of RAC,
a departmental participant is now of the view that full

compliance with the Fisheries Act is not achievable.207
Improved Relationships?

RAC participants reported many instances of improved
relationships as a result of the RAC process. oﬁe FEARO
participant felt that RAC'had improved the dynamic between
the ENGO participants and the provincial participants, and
thought that all participants ended up with a more favourable

view of FEARO than they had before RAC.208

2037hid. at 127.

204R.S5.C. 1985, c. F-14.

205R.S.C. 1985, c. N-22. Pers. comm. Notes on file with
the author. See pp. 53, 86, 214.

206Thid. at S53.

20771hid. at 86.

208Thid. at 265.
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The experiences of industry participants in this respect were

mostly positive, although one participant recalled having a

few unpleasant encounters.2% One member said he would now
not hesitate to phone any RAC participant especially the
government representatives, and felt he had gained a lot of
respect for the ENGO and FEARC participants in particular.=i¢
Another member sald relationships built through the RAC
process have allowed for the first face-to-face meeting ever
between his industry and two government departments.?tl! One
member felt he had made contacts "on all three fronts" which

were useful not only for CEAA but in other areas as well.?!2

Departmental participants reported “"definite bonding among
federal departments,"?!3 better working relationships with
industry participants.”ﬁ and increzased respect for ENGO
participants.2?!5 One participant felt optimistic that RAC's
shortcomings could be worked out primarily because "we all
get to know each other and appreciate the integrity of each

others' positions."?16

2091bid. at 104, 224.
2107hid. at 214.
2liTphid. at 43.
2127bid. at 283.
213Tbid. at 75.
2l41bhid. at 87.
2157bhid. at 87.
216Thid. at 189.
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One ENGO member felt thac RAC allowed for better
communication with senior governmental officials.2?!7 Another
ENGO participant referred to better relationships as an
"undoubted benefit" of the process and attributed much of the
credit to the fact that participants were no longer "abstract

enemies. 218

Provincial members also found better relationships to be an
advantage of the RAC process. One member suggested the best
opportunities to rﬁake contacts were during coffee breaks,
lunches and dinners.2!® One member felt that RAC was
successful primarily because members "met long enough to meet

as human beings and not as letter writers.»220

D. Accountability of the Decision Maker

Less Time?

RAC views were divided on this point. Many felt RAC had the
opposite effect.??! One industry participant thought time was
wasted re-visiting some issues, and felt that the government
should have cut off the discussion at some point.222

Departmental participants felt that before RAC, the

2177pid. at 95.
218Thid. at 234,

2197hid. at 125.

2207bid. at 196.

2217pid. at 3, 17, 172, 253.
2227hid. at 223.
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government was essentially "ready to go," and that RAC "threw

nZ

two yvears of work out rthe window.":=3

In contrast, several participants saw time advantages. One
industry member thought that without RAC the time to
proclamation of CEAA may have been shorter, but that the time
for any other prcocess that would have been as good as RAC
would have been longer.2??4 Another industry participant
estimated that RAC would save his industry many days that
would have otherwise been spent in court.2?5 One ENGO member
thought that the existence of RAC created a work schedule
which forced people to turn their minds to the problems, and
felt that without RAC, there would have been more

*slippage. "226
Less Expense?

RAC participants were not so sufé. Many participants thought
that RAC was likely to be more expensive than any other
process.zﬂl One industry member, however, felt there may be
cost savings in the reduction of "potential messes."228
Another industry participant expected an overall savings

based on litigation costs saved at $15 000 per day.??® One

231hid. at 63, 68.

224Thid. at 52.

2257hid. at 213.

226 Thid. at 149.

2277hid. at 3, 63, 147, 172, 187.
228Thid. at 52.

229Thid. at 213.
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ENGO member suggested government saved money by externalizing
a lot of research to industry and to the environmental
community, and felt that government "got a real deal" on the
legal work done by the environmental community for the Law

List. 230

FEARO participants estimated that RAC had cost approximately
150 to 200 hundred thousand dollars per yvear, but felt the
cost of cross-Canada consultation would have been comparable
yet far less rewarding.23! One FEARQO participant expected a
reduction in "back-end problems" to offset "front-end costs,"
but felt it was difficult to measure the value of some things

such as keeping the issue ocut of the newspapers.?23?

CHAPTER 'V

A Appropriate Circumstances for RAC?

Countervailing Power?

RAC participants generally felt that no single party at the
table could dictate results without incﬁrring an unacceptable
sanction from the other parties. But many participants also
felt that the influence of ENGO members over the results was

considerably stronger at RAC than it would have been under

2301bid. at 245.
2317pbid. at 37, 113.
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more traditional circumstances. As outlined in the previous
chapter, this view lead several participants to conclude that

the RAC process made the regulations "greener."-33

Many RAC participants felt that the ENGO members enjoyed an
advantage over the other members primarily at the beginning
of the process. The ENGO members were described as being
better prepared, more accustomed to RAC-like processes, and
as having a superior understanding of the legislation and its
implications. The ENGO community was also the only group
that sent exclusively lawyers as representatives. This last
fact in particular caused many participants to express

concerns about balance.

Among FEARO participants, one person thought the ENGO members
may have been too much stronger than the industry members for
the good of the process. This participant felt, however,
that the disparity could be attributed to the ENGO members
having a better idea of what they wanted and a better idea of
how to perform.23% Another participant also felt concerned
about balance, especially early on, but felt that the
industry members were caught "flatfooted" be;ause they
seriously underestimated the strategic intelligence,
commitment and skill of the ENGO members.?35 Using a metaphor

that was often used by RAC participants, one FEARO

2327bid. at 255.
233gee Chapter IV, Part C, s. 1.
2Mpers. comm. Notes on file with the author, p. 36, 38.
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participant said the environmental community sent its "A"
team and industry did not, but felt that the process would
have benefited if the ENGO members would have been able to
contribute more practical environmental assessment

experience. 236

Industry participants described their members as engineers?37
or staff from industry associations,?}® and many felt this
made it difficult to talk with the ENGO lawyers in practice
because discussions did not always take place on the "same
level." Industry participants thought that the ENGD members
focused on process while the industry members talked
content, 239 thatknone of the ENGO members had any appreciation
of technology,?4? and that the ENGO members were not
sanétionable because oﬁly industry was at the mercy of the
impending government decisions.?4! One member felt that by
not thinking through the issue of who to send to the table,
industry had ﬁade a strategic and practical mistake, and
suggested some industry members were highly frustrated
because they felt they had performed badly.242 One member,
however, described the ENGO members as "embarrassingly" well

prepared, and suggested that industry is always "flatfooted"

235Tbid. at 115.
2367bid. at 262.
2377Tbid. at 159.
23871bid. at 277.
2357bid. at 159.
240Thid. at 247.
2417bid. at 166.
2827bid. at 159.

43



in these situations because they are used to dealing with

facts and do not tend to be philosophical.?4’

One departmental participant felt that the ENGO members may
have obtained more concessions at the beginning than they
might have otherwise because industry members had an
"abysmal" understanding of CEAA, did not work together
effectively, and were not as comfortable with the process as
the ENGO members.244 Another participant described the RAC
power balance as the exact reverse of traditional
circumstances pecause the industrial community did not take
it as seriously as the ENGO community who sent its "top
guns, " and because unlike the industry members, ENGO members
had a "natural point around which they could coalesce."245
One departmental participant felt that overall, RAC was

driven by environmentalists.246

ENGO participants generally agreed that the environmental
community had sent its most qualified people, but at least
one participant challenged the idea that industry had sent
its "B" team.2!’ One member felt the ENGO members may have
had an advantage because of their environmental law

expertise,?4® and another member thought they were able to

2431bid. at 204.

2447bid. at 79.

2457hid. at 73.

246Thid. at 271. ‘
2477pid. at 229-230, 239.
24871hbid. at 239.
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take the industry members by surprise.?4? QOne member
suggested, however, that while the ENGO members did well
around the table, they did not fare as well "behind the
doors."?3% In contrast to the general attitude, one ENGO
participant felt it was a mistake to send exclusively lawyers
to represent environmmental issues because they tend to get
caught up in small or unimportant details and often do not

recognize when the process is becoming counter-intuitive.251

Provincial participants'generally thought that a balance of
power existed around the table, and felt that both industry

and ENGO members recognized the power that the other had.2s2
Alternatives Look Worse?

For RAC members, each had a different but compelling reason
to participate in the RAC process. Although some parties may
have on occasion taken advantage of other channels of
influence, all parties to a significant extent did stay at
the RAC table. ENGO mémbers generally perceived the RAC as
their best opportunity to influence the fegulations.

Industry members feared the ENGO community's ability to raise
publiclpressure. Provincial representatives appeared willing
to try out the process and to suspend for a period of time

their traditional entry points into federal affairs. Federal

2497hid. at 89.
3507hid. at 175. -
2517hid. at 250. A o o
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departments, on the other hand, not being members of RAC, had
limited access to the process and as a result were reluctant
to make their views known ocutside of interdepartmental

forums.

Most of the ENGO members were at the RAC table because they
felt it may be their best opportunity to influence the
process. One member said that he does not like to be at the
same table with certain industries, but added "where
government is captured by them, a seat at the table is better
than nothing."2%3 Another member said the traditional
alternatives were weak during this period: EARF litigation
had been deteriorating and media coverage would have been
difficult without an "event."234 One ENGO participant thought
that the environmental members pursued other avenues less
than other RAC participants, but wondered in retrospect
whether they should have done more.255 Another member
‘questioned whether the alternatiﬁes to RAC were worse for
some industry members and federal departments, and wondered
whether this could explain a perceived lack of commitment by

those parties.258

One ENGO participant believed, however, it was a mistake for

the environmental dommunity to participate in RAC because, to

2527pid. at 121, 145.
2537bid. at 88.
2547bid. at 175:
2557bid. at 230.
2561bid. at 241.
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use Rodgers' train metaphor, there w. no indication that the
government had any intention of driving the train out of the
station. Once the environmental community enters into any
agreement which fails to bring industry much distance from
the status quo, he argued, it is prevented from agitating for

anything further.257

One industry participant suggested that industry members
always thought they could do pretty well without RAC, but
feared the power of the environmental coﬁmunity to raise
public or media pressure.?3® Another wondered whether the
ENGO members could ever afford full compatibility because
controversy is what feeds their funding base.25? With respect
to industry incentives to stay at the table, one participant
suggested that major interests will always keep the right to
make their views known directly.2§® Another felt that it was
commonly accepted in his industry.that‘the only sensible way
to get a good project is to get public stakeholders involved
very early.?5! One member recalled one point in time when
industry members did not think that their views were being.
‘heard in the RAC forum and chose to raise them directly with

a government department they consider to be a "partner."262

2571bid. at 285-290.
258Thid. at 219.
259Tbid. at 252.
260Thid. at 132.
261Tbid. at 203.
2627bid. at 132.
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Departmental participants generally had the view that the
train was, in fact, leaving the station and thought this was
the primary reason participants wanted to take part.?2f3
Departments were, of course, not members of RAC during this
period, and had their own forum in which to influence the
regulations.?84 As non-members, however, departments were
unable or reluctant to ensure thelr concerns were raised at

RAC, and this gquickly became a significant broblem.265

One provincial member thought RAC represented the "best
chance" for ENGO members, but felt that complete incentive
may not have existed for industry members who traditionally
had political connections or for provinces who usually worked
through the CCME.266 Another provingial member, however,
suggested that while some provinces and the CCME wanted a
direct pipeline in addition to RAC, as the process evolved it
became clear that they "couldn't have their cake and eat it

too, " so they all decided to "roll up their sleeves."267
Issue must be Ripe

Generally there was a sense, especially among departments,

that the RAC would stand a better chance of‘achieving

2837bid. at 73, 195. : o

264gee the description of the Senior Management Committee
on Environmental Assessment in Chapter II, Part A, section 3.

265gee "Commitment" (Chapter V, Par B, s. 1) and "Strong
Federal Representation" (Chapter V, .’ ‘B, s. 3.1).

266pers. comm. Notes on file wit . .e author, p. 121.

267Tpbid. at 198. ' '
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consensus if there were fewer issues and fewer players.
However, given the breadth, interrelationship and complexity
of the issues invelved, many participants felt that RAC was

the best option available.

Among FEARO participants, cone person felt the CEAA issues
were too broad and value-laden for the RAC, and suggested
that such a process is best suited for standards, technical
matters or carefully delineated policy issues.268 Another
participant, however, said that because the Act was so
complex and far reaching, "RAC was the only way."26? One
participant thought environmental assessment was the perfect
issue.?’® One participant felt that although the issues
themselves were appropriate, the task for RAC was complicated
by the fact that each regulation involwved the making of a

list, which invited participation in far too much detail.2”

- Industry participants were more evenly split on the issue.
One member said that given the complexity of the legislation
and the regulations, RAC was not appropriate, but there was
no better alternative.??’? gSimilarly, another member said that
the RAC model was appropriate for the CEAA régulations and

any other complex issues where the views or parties seem to

268Thid. at 1, 3-4. ' -
2697hid. at 19. ‘ ‘ \
2707hid. at 39. |

21 Thid. 2t 116.

2721bid. at 43.
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be far apart but not for clear or geood reasons.?’? One member
felt that the issues were so interlinked the government could
not have done it any other way, but suggested RAC was
appropriate only for major legislation with serious
implications as to the way the country is run.2?¢ Several
industry participants, however, thought the issues were too
broad.?’s One participant felt the questions for RAC should
have been more carefully framed, focusing on the "science of
envirommental assessment" and not on policy.?’® Another
thought that the breadth of issues left insufficient time to
consult with constituents and prepare for meetings, and
suggested as a conseguence, members in many cases did not
have authority to make decisions.?’? One member felt that a
narrower topic would have allowed for more meaningful
discussions.?’® BAnother thought the issues were too_broad,
but attributed part of the problem to legislation that was

"bad, too‘ambitioué, and virtually unworkable. "279

Departmental participants who responded to this question were
all of the view that the issues were too broad. One
described the subject matter of RAC debates at times to be
impractical and impossible, and expressed frustration at not

being able to contribute to the discussion in order to

2137hid. at 139.
274Thid. at 202, 205.
2757bid. at 26.
276Tbid. at 99.
217 1bid. at 166.
278 1pid. at 275.
2197bid. at 247.
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prevent "wild goose chases."?280 Another felt that because of
the diverse nature of the subject matter, discussion of each
- issue at RAC was underdeveloped.28! One thought that it was a
problem when RAC members were given "free reign" and that the

government must be able to tailor the issues better.282

ENGO participants generally found the issues to be
"suitable."282 QOne member felt the issues were "ok" but
required significant time and resources.?% Another thought
that although there were not too many issues, there may have
been too much detail in the discussions.?85 One participant
suggested it would not have been possible to ask RAC to
debate only selected issues because the issues were so

interrelated, 286

Provincial members felt that although RAC discussions got
bogged down in "technical difficulties" at times, 287
environmental assessment at the time was a "hot topic" across
Caﬁada, and that the issues were generally not

inappropriate.288

2807hid. at 57.
281Thid. at 67.
2827hid. at 192.
2831bhid. at 236.
2841hid. at 91. .
285Thid. at 152.
286Thid. at 231.
287Tbid. at 144.
- 288T1hid. at 121.
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Not Purely Objective

Only one RAC participant expressed a view on this point. A
representative from industry felt that some of the CEAA

regulatory issues could have been solved by science.28?

No Fundamental vValues

Only a few RAC participants expressed views on the issue of
fundamental values and the RAC process. One industry member
felt that during Exclusion List discussiohs there was a
fundamental conflict between industry and ENGO members on the
question of whether projects should be excluded from the
application of the Act on the basis of size alone.??? Another
industry member thought a general ideological dispute between
one hundred percent protection énd a process that was
"workable" prevented more resolution.2®l QOne departmental
participant felt there were clear fundamental conflicts with
respect to nuclear issues, especially on the CSL.2%2 One
industry participant, however, felt that given time,
goodwill, and intelligent people, the RAC process is capable
of resolving all but five percent of issues.??3 One other

industry nmember reported previous discussions with

2831bid. at 217. : .

290Thid. at 278. Note that arguably there is no authority
in CE2A to exclude a project based on size alone (see
sections 7, and 59%9(c) (ii)}.

2E"‘Ib.ui’ at 217.

2927pid. at 85.

23 71hid. at 204.
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environmental groups where he had been surprised at the

commonality between industry and ENGDO interests.294
Multiple Issgues

Many RAC participants felt that like the regneg on asbestos
there may have been too broad a range of issues to allow the
process to be effective.?9% While the number of issues on the
RAC table offered the potential for "bundling and trading,"
ocoutside of a few instances on the Law List and the CSL, RAC

participants said they saw very little of this being done.29¢

B. Increaging the ILikelihood of Success

"Commitment

RAC participants were asked to assess the level of commitment
shown to the process by FEARQ, federal departments, and the
Conservative government. Generally, participants had
favourable views of FEARO's commitment, but questioned the
degree to which government departments and the Cabinet were
committed. Although framed in terms of commitment, these
results also proﬁide some indication of a distrust between
non-government and government groups. Continued experience

with the RAC process may encourage the commitment that is .

2947hid. at 46.
295gee Chapter V, Part A, s. 3 above.
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necessary for trust and the trust that is necessary for

commi tment . 297

One FEARO participant summarized the overall federal
government commitment by suggesting FEARO was committed,
other departments were sceptical, and that there was only a
sporadic "buy-in" at the political level.??8 One participant
suggested that FEARO had little trouble with the notion of
RAC because it already had a long history of formal public
consultation, had written the principle of mediation into the
Act, and had the right combination of personalities to carry
it out.2?? wWith respect to federal departments, however, one
FEARO participant felt that senior government officials were
hesitant, cautious, and concerned about the role of RAC in
the regulatory process, and suggested that this was
particularly true of the‘central agencies.30® Another
participant felt that the other departments were
uncomfortable with consultation and had declined an
opportunity to participate.3? At the poliﬁical level, one
participant felt that commitment was lacking because the
Conservative government was uncomfortable with sharing ,
power .92 Another participant thought that in retrospect it

was a mistake to pitch RAC as a Minister's committee because

296gee Chapter II, Part A, s. 5 for more discussion.
297gee for example, Chapter IV, Part C, s 6.

298pers. comm. -Notes on file with the author, p. 39.
2991bid. at 255.

3007bid. at 32.

30lrpbid. at 110.

3027bid. at 38.

54



the Minister was never fully committed and because ultimately
broader cabinet-wide commitment is necessary to make the
process work.3?9? This participant also felt it would have
been useful to insist on a formal commitment from non-

government participants.3®

The views of industry participants were slightly more mixed.
FEARO's commitment was described as "noticeable, "395 but also
as less forthcoming than it could have been.3%%  QOne member
thought RAC received great support from government people, 307
another member felt the attitude of some government
departments was "we'll do what we want."308 At the political
level, participants had different views on whether the
gbvernment was committed to the results of the process. One
member felt the government showed a lot of commitment_
especially giveh the political distractions of the day which
included constitutional negotiations, a leadership
convention, cabinet restructuring, and a federal election.39¢
Another, however, felt a "major disappointment®™ with the
amoﬁnt of political will shown towards the process, and felt

"conned" as a result.3lO

3037hid. at 110.
3047hid. at 110.
3057hid. at. 168.
3067hbid. at 161.
307Thid. at 134.
3087hid. at 47.
309Thid. at 168.
3107hid. at 212.
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One departmental participant thought FEARO was committed but
that it unsuccessfully attempted to play two often
contradictory roles: defending the interests of federal
departments, and the "honest broker." This participant also
felt that departments had nothing to commit to, but realized
the importance of the meetings and committed as much as they
could.3'! Another departmental participant thought there was
not encugh of an attempt to get the government to buy into
RAC, and felt that, after spending a lot of time on the
regulations, departments were forced to stand back and watch
it fall apart only to be asked to "regenerate the same
wheel."32 This participant also thought the government had
agreed to an Act it could not afford, and as a result, could
not decide what it wanted to do.3l1? One participant felt
surprised at the strength of the government commitment to
RAC, and thought the federal department's toleration of RAC
was “"remarkably high."314 Another participant thought that
the Minister of Environment was more committed than anybody,
but felt none of the departments were because they were never

.really involved in the process.315

One ENGO méﬁber described FEARD's commitment as "above and |
beyond the call of duty..“:‘?-6 and another felt that FEARC had

taken a "ground-breaking role"'to ensure ENGOs could take

N1Thid. at 83.
127pid. at 69.
313Thid. at 69.
- 3147bid. at 187.
3157bid. at 195.



part in the process.?!” COne member, however. thought that
FEARO was a "reluctant ruler” in many cases, and suggested
that political survival at times forced them to act against
the interests of the process.?® Commitment from government
departments was described as "only when it suited them, 319
and "at times not doing their best to make it work."320 One
participant wondered if certain departments would ever be
willing to give up a "strong and controlling interest in
cabinet."32! Another thought that FEARO's status as a junior
department made the bigger departments reluctant to
cooperate, and suggested many departments did not see much
cost for not committing.32? With respect to commitment at the
political level, one ENGO member felt that the process needed
more institutional commitment from the highest level.323
Another felt that some of the changes made by government
during a “second kick at it" were indefensible.32¢ One member
thought ;hat Cabinet's refusal to accept some of the
consensus recohmendations was the "biggest thing that didn't
go well," and wanted to warn the gbvernment not to use RAC as
a token, because false expectations are created and then
frustrated.3? Two membefs, however, had slightly different

views. One felt that Cabinet stood by the process because it

316Thid. at 152.
3171bid. at 231.
3187hid. at 92.
391bid. at 92, 17S5.
320Thid. at 152.
321Tbhid. at 231.
3221bid. at 240.
3237hid. at 91.
3247hid. at 175.
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did not "pull the plug" on it, and thought that the decision
not to accept certain recommendations did not necessarily
undermine the process.??¢ ‘“the other felt that with new
legislation and a new regulatory process, Some hervousness
could be expected, and thought that it was not made clear at

the beginning that RAC would not work without commitment.32?

Provincial participants felt that FEARO was committed,328 but
one member thought that federal departments may not have
been.32% At the political level, one member felt the level of
commitment was never clear,330 one felt some decisions made at
the end were arbitrary and unsupported,33! and one felt that
without proclamation, the process will become tainted in both

a political and personal sense.332
Facilitator

Almost all RAC participants expressed support for the work of
the facilitator. Only three participants, all from industry;
had some question about the facilitator's neutrality.333 One
participant felt that in order to effectively manage the

"egos" at the table, it was important for the facilitator to

3257bid. at 229.

326Tbid. at 152.

3277pbid. at 240.

328Tbid. at 123, 145.
3291bid. at 123.

3307bid. at 145.

Birbid. at 125.

327bid. at 198. .
3337hid. at 24, 168, 186.

s
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know the substance of what was being debated, and that access
to independent environmental law advice was helpful.334 This
parﬁicipant also suggested that the bulk of the facilitator's
work was done outside of meetings phoning members and
encouraging between-meeting discussions.335 Other RAC
participants found the strengths of the facilitator to be her
ability to be at ease with participants,33 to build
relationships, 3?7 to keep members on track,3?® and her ability

_to "weather" the process.33?

RAC participants also thought the process could be improved
if the facilitator could avoid "forcing" consensus, 34 become
better versed on substantive issues,34l do more brokering of
trading, 32 set the rules earlier,343 and be tougher on people

who change their views.344

Many, however, found it confusing that a FEARO representative
acted as chair for the RAC meetings in addition to having a
facilitator. RAC participants found the chair to be

unnecessary, 345 to have contributed to the overall

3N Thid. at 261.
357hid. at 266.
‘336Tbid. at 135.
3¥771bid. at 135.
338Thid. at 158.
3397hid. at 199.
3407hid. at 220.
MiThid. at 74.

3421pid. at 176.
33rhid. at 232.
M4Thid. at 241.
3451bid. at 31.
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confusion,4® to have contributed to a sense of aggravation,3??
to be possibly in a conflict of interest,?¢® and to be not

capable of plaving the role of an honest broker.349

Federal Participants

All RAC participants, however, felt that certain federal
government departments should have been members of the RAC
table from the beginning. One FEARO participant described
the lack of a direct role in RAC for departments as a "big
mistake."35¢ Representatives from key government departments

have now been added to RAC as full members.351

One industry member suggested that‘had the departments been
at the table from the beginning, the process would not have
"erupted” after the draft regulations were pre-published.”2‘
Industry participants felt that departments would have
brought expertise to the table, and a familiariéy with

balancing issues.?3? In their absence, one member felt FEARO

- 346Thid. at 27, 31, 135, 168.

471bid. at 39.

M871bid. at 74.

3491pbid. at 245.

350rbid. at 110. ‘

351gee for example, Minutes of the Canadian Environmental
Assessment Act Regulatory Advisory Cormittee, Meeting 10.0,
January 25-26 and Minutes of the Canadian Environmental
Assessment Act Regulatory Advisory Committee, Meeting 2.0,
September 17, 1993. The federal departments that sent
representatives were Environment Canada, Fisheries and
© Oceans, Industry Canada, Indian and Northern Affairs, and
Natural Resources Canada. '
352pers. comm. Notes on file with the author, p. 43.
3537bid. at 134, 249. '
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had to explain to departments who were reluctant to listen
what the process was about.3%4 Two participants, however,
expressed concern about keeping the size of the RAC committee
to a manageable number, 355 one suggesting a system of
concentric circles may be useful.35¢ Another participant felt
that in addition to being at the taiale, departmental
representatives must be in a position to make decisions and

to speak frankly.357

One departmental participant thought that because public and
intergovernmental consultation was taking place on two
separate tracks, 3% and because neifher process was able to
influence the other, "you could see the problems coming. "353
Several participants felt that FEARO was unable to speak on
behalf of federal departments, 380 and one suggested it did not’

even try.36l

One ENGO member felt it was difficult for FEARO to represent
the interests of federal departments, especially if it
intended to play the role of "honest broker."362 Another -

member felt that departments were assuming they éould have

3541bid. at 276.

351bid. at 169, 209.

356Thid. at 209.

371bid. at 218.

338The RAC and the interdepartmental committee called the
Senior Management Committee on Environmental Assessment. See
Chapter II, Part A, s. 3 for more details.

‘ 359Pers. comm. Notes on file'with the author, p. 55.

3607bid. at 67, 83, 191.

351.‘rbid'. at 67.

6<Ibid. at 93.
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one last kick at it, and that there was no incentive for them
to test the waters to see if their positions would fly among
RAC members.3%3 One participant, however, wondered how easy
it will be for departments to see themselves as just one
interest among many, and perhaps an interest that ought to

have given way.364

One provincial member also questioned whether the facilitator
would be able to manage a table that included federal
members, but felé it would be better for the process.365
Another member thought that having departments at RAC
meetings merely as observers sent the wrong message to RAC
members because it gave the appearance that departments were

not willing to work hard or to contribute.?36é

Selection o©of Representatives

Many RAC participants found the representation around the
table to be acceptable, 36?7 although almost all had suggestions

as to how it could have been improved.

FEARO participants were concerned about the lack of

representation from First Nations and from the province of

3637hid. at 176.

364Tbid. at 226.

365Tbid. at 123.

386Thid. at 199. _ |

3677pid, at 31, 62, 153, 170, 177, 221, 228, 236, 247,
262. - : |
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Quebec.3%® It was suggested, however, that native groups had
reserved judgment with respect to participating, 6? and that
although the "door was always open" for Quebec, more
involvement was politically very difficult.37’0 One
participant felt the selection was heavily Calgary/resource-
based, and that secondary and tertiary interests like the
manufacturing industry were missing.3’! Another participant
thought that public policy is to a large extent driven by
personalities, and as a result, felt that representatives
should have been from higher levels of management in the
various organizations.3’? One participant felt that the use
of alternate members was expensive but crucial because it
allowed the changing of representatives with limited
disruption.3?’3 One participant questioned the relevance of
two interests represented at the RAC table, but thought the
most important victory was convincing the provinces to come

to the table.374

One industry participant felt that there was at least one
industry that would have been represented better by a

different organization than the one that was selected for
RAC.375 Another_induStry participant felt that one of the

ENGO representatives was not in a position to represent the

3687hid. at 1, 12, 31,
3697hbid. at 109.
3707bid. at 31.
371Tbid. at 19.
3727hid. at 109.
331pid. at 115.
3MIbid. at 262.
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interest he claimed to represent.?’¢ One industry member
thought that part of the problem was self-selection within
organizations, and felt that the ENGOs sent tooc many
lawyers.377 One member felt the industry selection was far
too heavily weighted on the resource side, with groups that
were mostly regulated under provincial legislation.3?®
Notable absences from the RAC table identified by industry
participants included consulting engineers,379 small
business, 28 provincial governments, 8! agricultural
industries, 382 the tourism industry, 38’ exporters,3® and the
chemical industry.385 One member, however, felt that some of
the missing interests were able to get into the process
through a "buddy system" that developed along the way.386
Another member felt the selection was fair because
participants were largely chosen as a result of the cross-
Canada consultations which had revealed the groups with the

strongest interest in CEAA.3%7

One departmental participant felt a better mix would have

included more representatives from the native community,

37151bid. at 22.
376Thbid. at 100.
317 1bid. at 49.
378Thid. at 155.
319 1hid. at 131.
3807bid. at 131, 167, 209, 277.
BiThid. at 207.
iB2rhid. at 207.
‘IThid. at 207.
847hid. at 207.
8srhid. at 277.
1861bid. at 277.
I871bid. at 170.
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Quebec, and from municipal governments.388 Another
participant felt that none of the RAC members were able to
effectively represent the concerns of people living in
Canada's north.3%? One participant felt that a better mix of
interests may have prevented the CSL crisis from happening.39°
Another participant thought that a general call for
participants was not sufficient, and felt it was FEARO's
responsibility to take a proactive role in balancing the
group. This participant also felt that if there was no
obvious group to represent a certain interest, special care
should be taken to consider those interests during
discussions.3’l Other notable absences identified by the
departmental participants included the manufacturing
industry,3?2 small business,393 pipeline companies,3¥ and

direct foreign investment.3?®s

ENGO participants generally found the selection to be
acceptable, but one member thought a role for the
international development community Qould have been helpful,
and regretfully reported that labour organizations had
declined.3% One member suggested that on-line access to

documents could potentially bridge the gap between RAC -

BBThid. at 62.

38971bid. at 69, 71. ‘

A9071bid. at 78. See Chapter II, Part A, section 4 for a
discussion of the "CSL crisis."

3817bid. at 183.

3927bid. at 78, 183.

3931hid. at 183.

3 Thid. at 78.

395Tbid. at 183.
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menbers and those dgroups not represented.3?’ Another
participant felt that industry groups who were not
represented had successfully found a way to get their
concerns to the table.3%% One member found that the ENGO
members had some problems linking with their constituents,
and suggested these problems eventually lead to the
perception among éome in the environmental community that a
certain member was acting without first seeking

instructions.399

One provincial member said that a lot of ground work was
necessary to bring the views of provincial governments to the
table, and attributed the reluctance of some provinces to the
failure to get key concessions relating to equivalency of
process at the Committee stage.49® Another member thought
that the provincial representatives that were at the table
were the ones who were most interested in the process.i%! One
member felt that observer status for the provinces was a
waste of resources and "bad manners," and suggeéted that as
the process evolved, provinces who wanted a direct pipeline
through the CCME startgd to take a greater interest in RAC.40?
One member felt that a subcommittee was needed to address

issues peculiar to northern Canada, and thought that it was

3967hid. at 237.
397Tbid. at 154. | s
398Thid. at 228.

3997bid. at 177.

400Thid. at 123-124.

017hid. at 145.

027pid. at 197.
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important to dovetail the RAC process with some of the

comprehensive claim negotiations that were underway.40:
Number of Negotiators

Of the seven RAC participants who had views on this subject,
all had concerns about the size of RAC.4%% Some participants
encouraged the use of more subcommittees to address this

concern. 405
Training

Several RAC participants felt some pre-RAC training would
have been helpful. Suggested topics included negotiating
skills, 496 getting constituent views to the table,4%? and

alternate dispute resolution techniques.408
Resource Pool

RAC imposed an extraordinary responsibility and workload on
its participants. Most participants felt "stretched" by the
work and time demands of the process.4® One industry member

- felt the provision of a secretariat may have been helpful,

®0irhid. at 141. o
041bid. at 14, 40, 49, 75, 221, 230, 261.
05Thid. at 40, 230. |

WSThid. at 71, 259.

4071pid. at 71.

1087bid. at 124.
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but was concerned that per diem funding would create
"professional advisors" who in their self interest would
perpetuate the process.?? One industry member estimated that
KAC accounted for fifty per cent of his time over two years;
another participant thought RAC consumed twenty-five per cent
of his salary, travel and consultation budgets.4ll One member
felt that despite the resource implications, the time spent
was valuable for his company, and suggested it requires a
certain amount of time to be able to take a responsible

position.412

One ENGO member felt time and money constraints left members
dependent on FEARO, and stopped short of allowing them to do
a good job.43 Another ENGO member, however, felt that the .
funding provided by FEARO was a key to the process, and
thought the ENGOs could not have participated as fully
without it.41¢ One ENGO member felt that RAC was a huge drain
on resources, and resulted in.little "bang for the buck," but
thought that with such a large investment in the process, it
was difficult to pull out.45 BAnother ENGO member suggested a

resource pool for technical issues was needed, and felt that

1057hid. at 89, 104-105, 126, 137, 160, 177, 227, 242,
280-281.

4107hid. at 49.

AllThid. at 211.

4127hid. at 280-181.

4137hid. at 89.

4147pid. at 154.

4157bid. at 177.
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it was important that this information does not come from

FEARQ. 4%

One provincial member felt funding for a provincial

secretariat may have been helpful, and suggested such a

secretariat has been useful in the past.4l? Another member

thought that the provinces incurred reasonable expenses, and

did not suffer an excessive burden.418

Clear Deadline

The deadline for RAC, indeed the deadline for proclamation of

CEAA, continued to move for the entire period of time under

study. Many deadlines were set and then abandoned. One

industry participant described the moving deadline as a

source of ongoing disappointment.41® Another industry

participant felt, however, that despite the moving target,

FEARO was capable on engendering @ constant state of crisis
which kept everybody working hard.42® One FEARO participant
felt the result was unlimited opportunity for detractors of

the process to pressure FEARQ.421

One departmental

participant thought that RAC deadlines were not as severe as

the ones departments were asked to meet through the SMCEA.422

416 Thid.
A171hid.
41871hid.
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To address the problem, one industry member suggested the
implementation of an "off-line” process of communication
between members so that the first day of face-to-face

meetings is not spent "getting acclimatized. "423

Clear Rules

Several RAC participants felt that the process would have

been more successful if certain issues had been clarified

right at the beginning. Several thought more of a discussion

on the meaning of "consensus" would have been helpful, or on

whether issues could be revisited.424 Some participants felt

more discussion was needed on the role of RAC in the
regulatory process4?> and on what to expect during the

transition from RAC to government.426 Two participants

thought the government could have mentioned the potential for

a balance problem if one side decides to send all lawyers to

the process.4?? Three participants would have liked to have

seen more discussion on the time and work that expected.d28
One participant thought the discussion of goals could have
been done earlier;4?? and two participants felt discussions

between meetings could have been encouraged.43®

t

4237bid. at 280. |
424Thid. at 28, 36, 55, 101, 126, 132, 246.
$257pid. at 167, 210. |
4267pid. at 257.

9277pid. at 132, 166.

4287pid. at 104-10S, 137, 167.

429Tbid. at 228.

130Thid. at 232, 278.
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Appendix B:

Summary of EPA Regneg Study
and Interview Guide

1. Regulatory negotiation (or "regneg") is a process which
involves the use of negotiation at the formulation stage in the
development of a regulation. Regneg brings to a negotiating table
all parties who will be affected by a regulation and allows those
parties, to the extent possible, to negotiate the substance and
text of that proposed regulation.

2. The goal of "negotiation” used in this context is for all
negotiators to reach a "consensus" agreement on the proposed
substance and text of a regulation. "Consensus®. in this sense
does not usually mean that every party agrees to every provision
in the regulation, but simply that each party concurs in the
overall result, and by implication, agrees not to challenge the
regulation if it is consistent with the agreement reached.

3. Regneg was used on an experimental basis during the 1980s by a
few U.5. federal agencies for a handful of regulations.

4. The first american agency to attempt it was the Federal
Aviation Administration who in 1983 assembled a committee to
negotiate a revision of flight and rest time requirements for
domestic airline pilots.

5. Since then, the Environmental Protection Agency (the "EPA"),
the Nuclear Regulatory Commission, the Federal Trade Commission,
and the Departments of Transportation, Labor, Interior,
Agriculture, and Education have experimented with regneg. The EPA
conducted seven experimental regnegs during the 1980s.

6. Supporters of the process say it has the capacity to reduce the
likelihood of litigation, produce faster and less costly
rulemaking, and create objectively better rules.

7. Critics argue regneg is more capable of producing a regulation
that is unauthorized by statute, and has the tendency to obscure
. the public interest to the benefit of private interests.

8. Based on the regneg experiences of the EPA and on a survey of
the literatur: written on the subject, the following is a summary
of "preconditions" to a successful regneg, and criteria for
evaluating whether a regneg is a success or not:



Interview Guide for the RAC Process
I EPA Preconditions for Success

Rule Selection:

The EPA experience suggests that not all proposed requlations will
be suitable candidates for regneg, and that the selection of an
appropriate rule will play an important part in the negotiation's
SUCCess.

1. Existence of Countervailing Power: A regneg is more likely
to be successful when no single party can dictate the results
without incurring an unacceptable sanction from the other parties.

-How would you assess the relative power around the RAC
table?

-Is this the same traditionally?
-How would you describe an unacceptable sanction from another
party?

2. Alternatives Must Look Worse: A party to a negetiation will
not seriously negotiste unless the alternative looks worse.

-What were your alternatives to the RAC process?
direct lobby?; litigation?; media?
-How would you describe the chances of success for these
alternative methods relative to the RAC?
-How would you describe the typical consultation processes?
At Environment Canada?

3. Issue Must Be Ripe: An issue is not "ripe" enough for a
successful regneg if there is little or no controversy, or if
parties are still "jockeying for position" by filing lawsuits,
threatening lawsuits, building media campaigns, or lining up
political support.

-Were the issues RAC dealt with "ripe" for negotiation?

4. Issue Cannot Be Purely Objective: If parties to a dispute
think that science can provide the appropriate answer, the regneg
has little chance of succeeding. The regneg must involve some

element of competing values for which there is no right or wrong.

-Could any of the RAC issues have been solved through
science? .
-If yes, did this make them inappropriate for RAC?



5. No Fundamental Values: A rule that involves a dispute over
fundamental values is unlikely to be negotiable.

-Did any of the RAC issues involve a fundemental value?
-If yes, did this make the issue inappropriate for RAC?

6. Need for Multiple Issues: A rule must involve more than just
a single issue so that parties can "bundle" and trade issues in
order to maximize their overall interests. Too many issues on the
table, however, can lead to a break down of negotiations.

-Were you able to bundle and trade issues in order to
maximize your overall interests?

Process Issues:

Once an appropriate rule is chosen, the EPA experience suggests
the agency can still take steps to enhance the chances for a
negotiated resolution.

1. Govermment Commitment: Negotiations will not produce results
if the negotiators do not believe the agency will use the
negotiated agreement.

-How would you describe the federal government's commitment
to the RAC? FEARO's commitment?

2. Careful Selection of Facilitator: Selection of a
qualified and neutral facilitator or convenor is crucial to the
success of the negotiation. T

-How would you describe the sélectioh of the RAC facilitator?
The importance of a facilitator? The ideal facilitator?

3. Sufficient Government Representation at Negotiating
Table: Strong government presence is necessary to keep the
discussion from wandering outside what is permissible by statute,
and parties must know where the government stands on disputed
matters.

-How would you describe the government representation at the
RAC? '

4. Careful Selection of Participants: Selection procedures
must be able to select sufficient-and credible representation.
Negotiators must be able to speak on behalf of their constituency
‘and must be authorized to accept an agreement on behalf of that
constituency in the event that consensus is .reached.



-How would you describe the selection of RAC participants?

5. Limited Number of Participants: The number of negotiators
should not exceed 25.

-Was the RAC an effective size?

6. Training of Participants: Orientation and. training of
parL1c1pants at the pre-negotiation stage has made a significant
difference in the operation and success of regnegs.

-Would an orientation and training session have assisted you
in your preparation for RAC?

7. Resource Pool: Establishment of a resource pool for
scientific and technical information, to be managed by the
participants, can contribute to a successful regneg. Significant
cost burden to participants could threaten the effectiveness of
the process in future.

-Would a common resource pool for scientific and technical
information have assisted RAC discussions?
-How would you describe your cost burden for RAC?

8. Clear Deadline: The most favourable climate for negotiation
occurs when all parties believe there is an urgency for reaching a
decision.

-Did deadlines contribute to the reaching of agreements?

II EPA Criteria for Evaluation

l. Objectively Better Regulation: One important measure of a
regulation's success is the assessment of those who are affected
by it. Can the regulation be described as fairer and wiser than
one which would have been produced through a more traditional
process? Does it take into account the best information
available? Can it be said that no joint gains have gone
unrealized?

1.1 Fairer and Wiser?: A regneg regulation would be better
than a conventionally developed regulation if it can be shown
to be fairer and wiser than it would have been otherwise.

-Are the CEAA regulatlons fairer and wiser than what
would have resulted without the RAC process?

~-How would you describe the "more traditional process"
of regulation making? Are consultation practices
adecuate?

-Does the regulation do a better job of accomplishing



its statutory objective?

1.2 Takes Into Account Best Information Available?: A
better regulation would be one which is informed by a better
quality of information. One weakness of traditional
rulemaking is that the government is freguently the only
party generating solutions to regulatory problems.

~Do the CEAA regs benefit from better information?

-How would you describe the quality of information that
informs traditionally-produced regulations?

-Did the RAC produce any innovative solutions?

1.3 No Joint Gains Unrealized: If the interests of the
parties are well reconciled, no possible joint gains should
be left unrealized. Further study would not produce any
ideas that would help one party but not at the expense of any
other party.

-Did the RAC help to idenify joint gains?
-How does this compare to traditional processes?

2. Better Serves the Interests of Participants: If regneg
is better able to serve the interests of participants to the
process, that should be measurable in fewer lawsuits, shorter
-development time, reduced overall costs, and sustained interest in
the process by all participants involved including government.

2.1 Less Litigation. EPA has concluded that regneg has
significantly reduced their litigation activities. Lack of
judicial challenge is a strong endorsement of the process
that produced the regulation. Those who would most likely
bring suits would be participants in the process; "consensus"
implies that parties will not challenge the agreed-upon rule.

-Do you expect the RAC regulations to be contested as
often as they would have if RAC not been involved?

-How would you describe the prevalence of litigation in
this area generally?

2.2 Less Time: EPA reports that regneg has shortened their
total process time for each regulation; A longer "up front*

time investment can reduce overall time spent on litigation

and "administrative wrangling".

-Do you expect the time invested in the RAC process will
shorten the overall process time for these regulations?
-Would you factor in time for litigation and
administrative wrangling?



2.3 Less Expensive: EPA regneg participants predict that
taking into account the costs of the process, the likelihood
of litigation, and costs associated with compliance and
enforcement, the cost of rules produced through regneg 1is
likely to be less than the cost of rules produced through
traditional processes.

-Do you expect that the cost of implementing CEAA will
be less because of RAC than it would have without RAC?

2.4 Support of Participants to the Process: EPA regneg
participants interviewed had all become advocates for further
regnegs. One participant is quoted as saying, "there is no
magic in the process, but it is better than going through the
traditional battle".

-Would you be interested in future RAC-type processes?

2.5 Support of Govermment: Regneg has apparently
attracted the full support of the EPA who have now
institutionalized the process. The EPA now have full-time
staff to manage regnegs and to evaluate new candidates, and
they are considering expanding into the areas of policy
development and enforcement. '

3. Better Serves the Interests of Non-Participants: A
better regulation-making process would better serve the interests
of all citizens, and not just the ones who are chosen represent
particular interests at the negotiating table. The danger is that
a dispute over what is in the public interest may become a dispute
between various private interests. ‘

-Do you think the public interest was well served by the RAC?

4. Better Compliance: A better regulation could be measured in
terms of how well affected parties comply with it. The EPA
believes compliance is "very high" with their regneg regulations
because there was a feeling of "ownership" of the regulation by
the participants, and because the regulated community better
understood what was meant by the regulation, and what was expected
of them.

-Do you expect compliance with the CEAA regs will be higherA
than it would have been without RAC? -

cedy



5. Improved Relationships: A better rule making process should
improve the relationships between traditionally adversarial
parties. Some EPA regneg relationships continued beyond the
regneg and helped foster agreements in other settings. Improved
relationships often increased the opportunities for dialogue.
Participants benefitted from better relationships and access to
government officials. Regnegs that didan't succeed were still able
to increase understanding of the issues and of various parties’

perspectives.

-Have you found that the RAC process has improved
communications with other RAC members?
Representing different interests?
With government representatives?



Arpendix C:

Litigation under EARP
(As of April, 1954)

British Columbia Wildlife Federation and others v. Her Majesty the
Queen and others (1991), 44 F.T.R. 273, 6 C.E.L.R. (N.S.) 265;
Application for leave to appeal dismissed February 4, 1993
(s.C.C.) 149 N.R. 239m and 150 N.R. 80n.

Canadian Parks and Wilderness Society v. Superintendent of Banff
National Park, Director of the Western Region of Parks Canada, Dr.
Bruce Leeson, Jean Charest (in his former capacity as Minister of
Environment), Monique Landry (Secretary of State Canada) and the
Attorney General of Canada, F.C.T.D. Nos. T-2505-93 and T-137-94.

Lifeforce' Foundation v. The Queen (Beluga Whales), Unreported
judgment of Collier, J. dated August 10, 1990, F.C.T.D. Nos. T-
2201-90 and T-21i81-90.

Western Canada Wilderness Committee V. Minister of the
Environment, Unreported "interim" decision of Collier, J. dated
December 21, 1990, final Order and Reasons, February 28, 1993,
F.C.T.D. No. T-2913-90, F.C.A. Nos. A-605-91 and A-237-93.

The Edmonton Friends of the North Environmental Society and others
v. Minister of Western Diversification, Minister of Transport,
Minister of Fisheries and Oceans and Minister of the Environment
(Daishowa), Unreported Order and reasons of Jerome, F.C.J., dated
December 11, 1992, F.C.T.D. Nos. T-441-90 and T-440-90, F.C.A. No.
A-1675-92.

Friends of the Island Inc. v. Minister of Public Works, Minister
of Transport, Minister of the Environment (No. 1) (Fixed Link),
[1993] 2 F.C. 229 (T.D.); (1993), 102 D.L.R. (4th) 696 (F.C.T.D.).

- Friends of the Island Inc. v. Minister of Public Works, Minister
of Transport, Minister of the Environment (No. 2) (Fixed Link)
(1993), 65 F.T.R. 180.

Cree NatJ.on and other v. The Queen and others (N.B.R./James Bay),
F.C.T.D. No. T-1913-90.

Mathew Coon Come and others v. Hydro Quebec, A.G. Quebec (Great
Whale/James Bay II), Quebec S.C. Nos. 500-09-001076-900, 500-05-
004330-906, ' '

Mathew Coon Come and others v The Queen, Pierre Cadieux, Lucien
- Bouchard and Thomas Siddon (Great Whale/James Bay II), F.C.T.D.
No T—962 89.



Hydro Quebec v. National Energy Board (Great Whale/James Bay II),
{1991] 3 F.C. 443 (C.A.); (1991), 132 N.R. 214, rev'd unreported
decision of the S.C.C. dated February 24, 1994.

Cree Regional Authority and Namagoose V. Robinson (Great
Whale/James Bay II) on the preliminary question of jurisdiction:
{1991]) 2 F.C. 422 (T.D.), affirmed, [1991] 3 .F.C. 533; leave to
appeal denied, July 4, 1991 (S.C.C.); on the merits: [1992] 1 F.C.
440 (T.D.), (1992) 84 D.L.R. {4th) 5i (F.C.T.D.).

The Eastmain Band and others v. Raymond Robinson and others
(Eastmain/James Bay), [1992) 1 C.N.L.R. 90 (F.C.T.D.); -rev'd
[1983] 1 F.C. 501 (C.A.); leave to appeal denied with costs,
October 14, 1993 (8.C.C. No. 23382).

Cree Nation of Chisasibi and others v. Minister of the
Environment, Indian Affairs, Transport and Fisheries, Hydro-Quebec
and others (Laforge 1 and 2/James Bay), F.C.T.D. No. T-1638-92;
Quebec S5.C. No. 500-05-011892-922.

Naskapi Montagnais Innu Association v. Minister of National
Defence (Innu/Low Level Flying) (1990), 35 F.T.R. 161, [1990] 3
F.C. 381 (T.D.); (1991), 5 C.E.L.R. (N.S.) 287 (F.C.T.D.).

Vancouver Island Peace Society v. The Queen and others (1993), 11
C.E.L.R. (N.S.) 1 (F.C.T.D.), 53 F.T.R. 300.

Friends of the Oldman River Society v. Minister of Transport and
Minister of Fisheries and Oceans (Oldman No. 1) (1990), 30 F.T.R.
108; [1990] 2 W.W.R. 140 (F.C.T.D.); affirmed, [1992] 1 S.C.R. 3;
(1992}, 132 N.R. 321.

Friends of the Oldman River Society Inc. v. Minister of the
Environment, Minister of fTransport, Minister of Fisheries and
Oceans, Minister of Indian and Northern Affairs, Her Majesty the
Queen in right of Alberta (Oldman No. 2) (1993), 105 D.L.R. (5th)
444 (F.C.T.D.); noted [1993] C.C.L. 9905, :

Friends of the Oldman River Sociéty V. Minister of Environment,
F.C.T.D. No. T-2840-90. '

Friends of the Oldman River Society v. Regina, Minister of
Environment and others, Alberta Q.B. Nos. ' 9001-04254 and 9001-
04256. : : :

- Alberta v. Minister of Environment, Environmental Assessment Panel
and others (Oldman), [1991] 3 F.C. 114 (T.D.); (1992) 46 F.T.R.
40. % . : ,



Friends of the 0Oak Hammock Marsh Inc. v. Minister of Western
Diversification, Minister of the Environment and Ducks Unlimited
(Canada), F.B.T.D. No. T-612-93, F.C.A. Nos. A-379-93 and A-393-
93.

Manitoba Naturalists Society Inc. v. Ducks Unlimited (Canada)
(1992), 9 C.E.L.R. {(N.S.) 52 {(Man. Q.B.).

Cantwell and others v. Minister of the Environment, Minister of
Fisheries and Oceans and Nova Scotia Power Corporation (Point
Aconi) (1991), 41 F.T.R. 18; (1991), 6 C.E.L.R. (N.S.) 16;
affirmed by unreported decision of the F.C.A., dated June 6, 1991,

Canadian Wildlife .Federation and others v. Minister of the
Environment and Saskatchewan Water Corporation (No. 1) (Rafferty
No. 1), [1989] 3 F.C. 309 (T.D.); [1989] 4 W.W.R. 526; affirmed 99
N.R. 72 (F.C.A.); [1190] 2 W.W.R. 69.

Canadian Wildlife Federation and others v. Minister of the
Environment and Saskatchewan Water Corporation (No. 2)(Rafferty
No. 2), [19%0] 1 F.C. 595 ({T.d.; (1990), 31 F.T.R. 1; affirmed
{1991] 1 F.C. 641 (C.A.), (1991) 121 N.R. 385.

- Tetzlaff Brothers v. Minister of the Environment and Saskatchewan
Water Corporation (Rafferty No. 3}, [1991] 2 F.C. 206 and 212
“(T.D.)}; rev'd. [1992] 2 F.C. 215 (C.A.); (1992), 134 N.R. 57,

Tetzlaff Brothers v. Minister of the Environment and Saskatchewan
Water Corporation (Rafferty No. 4), [1991] 1 F.C. 261 (T.D.);
rev'd [1992] 2 F.C. 215 {(C.A.); (19%2) 134 N.R. 57.

Tetzlaff v. Minister of the Environment, Saskatchewan Water
Corporation, John Archer, William J..Stole and Roderick R. Rieve
(Rafferty No. 5), F.C.T.D. No. T-499-92.

Saskatchewan and others v. Minister of Environment (Rafferty),
Sask. Q.B. No. 4258 of 1990.

Sasketchewan Power Corporatior v. The Queen and the M.m.lster of
Environment (Rafferty), F.C.T.D. No. T-2698-90.

A.G. Canada v. Saskatchewan Water Corporat:.ion and Souris Basin
Development Authority (Rafferty), ([1991] 1 W.W.R. 426 (Sask.
Q.B.); reversed, ([1992] 4 W.W.R. 712 (Sask. C.A.), with additional.
_reasons issued June 22, 1993; [1993] 7 W.W.R. 1 (C.A.).

Village' of Roche Percee and others v. The Queen, Saskatchewan
Water Corporation and Souris Basin Development Authority, T C.T.D.
NO. T-3010- 90



Re Canadian National Railway Application to Abandon Segment of
Chandler Subdivision (Rail Abandonment), F.C.A. No. 91-A-643.

Re Canadian National Railway Application to Abandon Segment of
Montmagny Subdivision (Rail Abandonment), F.C.A. No. 91-A-1483.

Re Canadian Pacific Railway Application to Abandon Canadian
Atlantic Railway Line, F.C.A. No. 93-2-419.

Saint John Port Corporation v. National Transportation Agency and
Canadian Pacific Limited (No. 1), Unreported Order dated September
13, 1993, F.C.A. No. 93-A-407.

Saint John Port Corporation v. National Transportation Agency and
Caradian Pacific Limited (No. 2), F.C.A. No. 93-A-415,
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