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2 - Coastal Geosgraphical Circumstances in the Gulf of Tonkin

Several geographical features call for equitable treatment in
the Gulf of Tonkin. One is concerned with the marked concavity of
Chinchou Wan east of Tra-co. The other is the ratio of the lengths
of cocasts. And finally, the changes of general directions of the
coasts in the Gulf have significance in laying down the boundary
lines.

2(a) - Concavity of Chinchou Wan

This part of the coast is fraught with lagoons, reninsulas,
and fjords. Sea waters cut into land as deep as 27.9 miles from Lhe
line between Tra-co and Kuantou Chiao. In a recent study on
straight baselines, the deeply indented coast is allowed to have
straight baselines in order to eliminate the complexity (enclave
or deep pocket of non-territorial seas}.L

In another excellent analysis concerning the drawving of
straight baselines, the authors were of the view that "deeply
indented” should reflect the purpose of the lines to be drawn.'
They then proposed a three~step test. First, within the particular
locality being considered, baseline segments accounting for at
least 70% of the total length of the relevant baselines should each
have at minimum a 6:10 ratio of coastal penetration io segment
length. Secondly, a coastline must have at least three significant
indentation in any given locality. And finally, no individual
straight line segment should exceed 48 nautical miles in length.M

Of course, one must not overlook that these criteria are put
forward in the context of drawing straight baselines to be
delineated. They may not be suitable for drawing straight lines for
the purpose of measuring the general direction of the coast, and
calculating the length of coast so measured. Even using tLhis
stringent test to examine Chinchou Wan, Chinchou Wan can sLill meet
these requirements. The closing line linking the two natural
entrance points (Pailung Wei and Kuantou Chiao) is 47.5 miles long.
There are three major penetrations, the deepest of which reaches

“Office for Ocean Affairs and the Law of the Sea, THE LAW OQOF
THE SFA _-- Baselines: An examination of the relevant provisions of
the United Nations Convention on the Law of the Sea, New York,
United Nations, 1989, at 18-21.

uLimits in the Seas, No. 106, Developing Standard Guidelinesg
for Evaluating Straight Baselines, by J. Peter Bernhardt, Robert
W. Smith, Geoffrey Greiveldinger and Dan Kiser, 1987,

46Limits in the Seas, No. 106, Developing Standard Guidelines
for Evaluating Straight Baselines, by J. Peter Bernhardt, Robert
W. 8mith, Geoffrey Greiveldinger and Dan Kiser, 1987, at 5,
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27.9 miles., 70% of 47.5 is 33.3 miles. The ratio between 27.9% and
33.3 is 8:10. The requirements for a straight line for measurement
of general direction of coasts are expected to be relaxed somewhat.
By any standard, Chinchou Wan is well qualified for a straight line
across its two headlands.

2(b}) - Ratio of the lengths of coasts

The total length of Vietnamese coast by its general direction
is 461.6 miles from Tfa co to Mul Da Nang. The calculation is as
follows (see Map 15):

1. Tra-co =-- Hon Dau i 86,1
2. tangent line of Archipelago des Fai Tsi Long ...... 24.6
3. Hon Dau -- Cap Chao veean.  TTLT
q. Cap Chao -- Mui Ga cevee. B2.5
5, Mui Ga -- Cap Lay ceveas 131.3
6. Cap Lay -- Mui Da Nang Ceaans 89.4
7. Total length vessa. 481,86

The total length of Chinese coast by its general direction is
464.5 miles from Tra-co to Nuipi Chiao, from yulan Tou to Yingge
Tsu. The breakdown calculation is as follows

1. Tra-co -- Kuantou Chiao L ,..... 55.9
2. Kuantou Chiao -~ Yingleo Chiang ceevss 50.3
3. Yinglo Chiang -- closest tip to Xieyang Dac  ...... 39.1
1, closest tip to Xieyang Dao -- Chiaowei Chiaoc ...... 42.5
5. Chiaowel Chiao -- Peiwei Chiao -- Nuipi Chiao ...... 41.4
6. Mulan Tou -- Linkao Chiae = ..., . 55.9
7. Linkao Chiao -- Pingma Chiao = ,.... 24.6
8. Pingma Chiao -- Tachiao Tou viaess 48,6
9. Tachiao Tou -- Yingge Tsu L. u4.. 52

10. Yingge Tsu -- Chinmu Chiao crese. H4.2
11. Total length i 464.5

The above lengths of coasts take the line between Mui Da Nang
and Chinmu Chiac as the closing line of the grand entrance of the
Gulf, and the line between Nuipi Chiao and Mulan Tou as the closing

”These calculations and measurements are made by the author
according to the map entitled Asia, South China Sea, MUI DA NANG
TO SHENQUAN GANG: Including Hainan Dao {(Hai-Nan Tac) and Paracel
Islands, published and prepared by the United States Defense
Mapping Agency Hydrographic/Topographic Center, Washington, D.C.,
8th Edition, Sept. 7, 1985, scale 1:1,035,000.

48These calculations and measurements are made by the author
according to the map entitled Asia, South China Sea, MUI DA NANG
TO SHENQUAN GANG: Including Hainan Dao (Hai-Nan Tao) and Paracel
Islands, published and prepared by the United States Defense
Mapping Agency Hydrographic/Topographic Center, Washington, D.C.,
8th Edition, Sept. 7, 1985, scale 1:1,035,000.
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line of Qongzhou Strait. Archipelago des Fai Tsi Long is taken into
account as an element in the length of coast. As elucidated in the
next Chapter on islands, the coefficient length so obtained is 24.6
miles. The Vietnamese total length after this adjustment is 461.6
miles. The ratio between these two total lengths is 1:1.006. Such
a ratio should be judicially regarded as equal.

Under these circumstances, the basic equitable criterion that
the overlapping extension should be equally divided is app&icable.
This criteri?p found its applicationsﬁn North Sea cases,” Anglo-

FrencH case, Gulf of Maine case, and Guinea=--Guinea-Bissau
case.

In the Gulf of Tonkin, then the basic equitable criterion
directly applicable is the equal division of the overlapping
projections of respective coasts. The ratio between the two total
lengths of coasts has achieved the degree of approximate equality.
The best methods to achieve the above result are through the
employment of the bisector line from Tra Co to the median line and
through the employment of median line when the coasts are in a
complete opposite situation till the closing line of the Gulf.

2{c} - Changes of the general directions

Several significant changes of the general directions of
coasts occur in the Gulf of Tonkin. In the Tunisia-Libya case, the
change of direction is easily discernible between Ras Kaboudia and
Ras Ajdir because the angle reaches a bearing of 90° from the
general direction of theqcoast. The difficulty is to locate the
precise point of change.i Similar problems exist with respect to
the configuration in the Gulf of Tonkin. The following points are
selegted as the points of change. Along Chinese coasts {see Map
15):

1. Yinglo Chiang R B-Xi

¥1¢J Rep. 1969, para. 99.

50Arbitral Award, 1877, para. 181, at 96.

5]ICJ Rep. 1984, para. 195, at 327.

YArbitral Award, 1985, para. 97, at 292-293.

YICJ Rep. 1982, para. 124, at 87.

“These calculations and measurements are made by the author
according to the map entitled Asia., South China Sea, MUI DA NANG
TO SHENQUAN GANG: Including Hainan Dao (Hai-Nan Tac) and Paracel
Islands, published and prepared by the United States Defense

Mapping Agency Hydrographic/Topographic Center, Washington, D.C.,
8th Edition, Sept. 7, 1985, scale 1:1,035,000,
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2. closest tip to Xieyvang Dao ...... 44°
3. Chiaowei Chiao veea., T0°
4, Peiwei Chiao ceeve. 45°
5. Linkao Chiao cves.. 25°
6. Tachiao Tou cieee. B0°
7. Yingge Tsu ceee.. 68°
Along Vietnamese coast:
1. Tra-co ceee.. 407
2. Hon Dau ceea.. 130
3. Cap Chao veee.. 30°
4. Mui Ga veee.. 50°
5. Cap Lay e, 140

The most significant change of direction occurs at Yinglo
Chiang on Chinese coasts. Changes at Tachiao Tou and Yingge Tsu
also have material importance. The change of coastal direction at
Tra-co which is also the land boundary terminus interfacing with
coastline must be taken into consideration. The changes at Cap Chao
and Mui Ga have some relevance as well.

The change of direction at Tra-co invites the application of
a line dividing the angle formed by the lines representing general
directions of the coasts. Taking into account the presence and
location of Iles Kao Tao and Weizhou Dao and Xieyang Dao, the
boundary line should be a bisector line commencing at Tra-co and
terminating at the median point where the coast of Vietnam is
opposite to that of China.

The Chinese coastline changes from east-west to south
southwest direction at Yinglo Chiang. If a hypothetical line is
drawn from Pingma Chiao to Tra-co, the waters inside the line are
enclosed on three sides by Chinese coasts with Weizhou Dac and Xie
Yang Dao at the centre. This circumstance becomes quite relevant
if one considers that only on the southwest of Tra-co does the
Vietnamese coast starts. It seems that this is an almost textbook
example of applying the eguitable criteria of avoidance of cut-off
effect and non-encroachment whenever possible. Therefore, the
delimitation line extending from Tra-co must avoid producing a cut-
off or encroachment on this extension of the Chinese coasts.

At Cap Chao and Mui Ga, the southwestern direction of the
Vietnamese coast gives way to a northwest coastline. On Hainan
Island, changes of the general direction of coastlines by and large
correspond to those on the Vietnamese coast. However, one must bear
in mind that the relationship of relevant coasts transfers from
adjacency to oppositeness at a point on the line between the
midpoints of the two lines between Tra Co and Pingma Chiac and
between Cam Pha.Port and Tachiao Tou. This point will then further
be defined by giving Iles Kao Tao 1/4 effect and Weizhou Dao and
Xieyang Dao 1/2 effect. This would achieve an equitable result that
would satisfy the equitable criteria and relevant circumstances.
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The distance between Tra Co and Pingma Chiao is 118.5 miles
and between Cam Pha Port and Tachiao Tou 122.9 miles. The midpoints
are 59.25 miles (108‘1°51" E, 20'11'45"N) and 61.45 miles
(108°39'40" E, 20°42'51" N) respectively. The point where the
delimitatinn line would end will be decided by the line bisecting
the angle formed by the adjusted lines at bearings of 20° and 164°
of parallel. The coordinates of the point is 108°16'32" E, 20°24'01"
N (see Map 15).

3 - Summary

The three principal aspects of the coastal geography are the
concavity, convexity and irregularity, the length of coasts, and
the general direction of coasts. They have been held to be relevant
in maritime delimitation.

In adjacent situations, a marked concave or convex coast will
not be amenable to the use of equidistance line because it can
produce an ineguitable result. In the Gulf of Tonkin, the marked
concave Chinchou Wan on the east side cof Tra-co calls for sone
consideration. The bay is deeply cut inte and well qualified to be
enclosed by a straight line across its mouth to draw a general
direction of coastline.

There are two situations of the ratio of the lengths of the
respective coasts. If the respective coasts are comparable or egual
in length, the eguitable criterion of egqual division will be
appropriate and the better methods to effect the delimitation are
a bisector line in adjacent situation and median line in opposite
situation. If the respective coasts have marked difference in
length, an adjustment is necessary after the initial provisional
line has been drawn. In the Gulf of Tonkin, the lengths of Chinese
and Vietnamese coasts achieve a degree of approximate equality and
are broadly comparable. The equitable criterion of egual division
can best be implemented by bisector line from Tra-co to the median
line where adjacency, partial adjacency and partial oppositeness
prevail, and by median line where complete oppositeness occurs. The
median line can be drawn by a simplified equidistance method.

The general direction of coasts are important in three ways.
First, it can be used as a tool to measure the length of coasts for
the purpose of evaluating the coastal length as a relevant
circumstance or initiating the proportionality test. Secondly, the
general direction can be of assistance in determining the geometric
shape of the delimitation area. Thirdly, the general direction can
be a relevant circumstance itself. However, the practical
difficulty of deciding the change of direction has seriously
undermined its value. ‘

The sides of the polygon shape of the Gulf of Tonkin are all
marked by changes of coastal directions. The selection of points
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of change has some arbitrariness. All three usages of the general
direction have found their application in the Gulf of Tonkin
delimitation. The changes at Tra-co, Yinglo Chiang, and Chiaowei
Chiao and Linkao Chiao are relevant circumstances to be taken into
account.
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CHAPTER XTI

THE QUESTTION OF ISIL.LANDS

IN THE GULE OF TONKIN

The question of islands has been ?ne of the major obstacles
in settling maritime boundary problems.' Due to the existence of a
good many varieties of islands in terms of size, location, human
inhabitation, political status, economic activities, and natural
resources, it 1s impossible to have a uniform treatment of islands
in dividing sea areas between States. Rather, what legal weight
would be attributed to an island or a group of islands will be
dependent upon the particular circumstances in a given case.

1] - Effects of Islands in Maritime Delimitation

1{a) -~ State practice

The International Law Commission, in its commentary to the
draft articles on the delimitation question for the 1958 Geneva Law
of the Sea Conference, merely made the following observation:

As in the case of the boundaries of the territorial sea,

provision must be made for departures necessitated by any

exceptional configurations of the coast, as well as the
presence of islands or navigable channels. This case may
arise fairly often so that the rule adopted is fairly
elastic.
In spite of objections to the phrase "special circumstances” by
Yugoslavia and Portugal, Article 12 of the Territorial Sea
Convention and Article 6 of the Contin?ntal Shelf Convention were
retained and adopted by the Conference.® Special circumstances thus
covered the question of islands in maritime delimitation.

This approach was later confirmed by State practice. For
instance, in the Persian Gulf, the presence of islands was viewed
as a relevant circumstance and different legal weights have been
accorded. In the 1969 Iran-Qatar agreement on the continental

. 'Kapcor, D.C., "The Delimitation of Exclusive Economic Zones",
4 Marine Policy Management 255 (1879), at 259.

EILC Yearbook, 1956, Vol. II, at 300.

JUN Doc. A/Conf. 12/C. 1/L. 101; UN Doc. A/Conf. 13/C. 1/L. 60.
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shelf, all islands on both sides of the delimitation line were
ignored and the line was drawn in Fccordance with the directions
of the coastlines of the mainlands.’ Abu Dhabi and Qatar agreed on
only a three-mile arc for three islands out of five situated close
to the median line.' In the Bahrain-Saudi Arabia agreement, some
islands were used for eftablishing boundary lines while others were
completely discounted." In the Iran-Saudi Arabia agreement, Kharg
Island, sitting roughly 17 nautical miles ffom Iranian coast, was
given only half-effect in the delimitation.

It can be sezen from the foregoing that different legal weights
have been accorded to the islands in question. Some islands have
been completely ignored in the delimitation process. Some islands
have been given full effect because of their proximity to the
mainland coasts or other special Justifications. Others have plaved
restricted role in determining maritime boundaries due to their
distance from the mainland coast or their close location to the
median line in opposite situation.

State practice in other regions follows a similar route. 1n
1978, after its independence, Papua New Guinea signed a
comprehensive treaty with Australia concerning seabed and fishery
boundaries. Fifteen Australian islands sitting on the northern side
of the seabed boundary line were enclosed by a 3-mile territorial
sea except in the overlapping area close to the mainland of Papun
New Guinea where the territorial sea boundary follows the median
line.” In the Italy-Tunisia agreement, four islands close to or
across the median line were given a maritime zone of 12 miles for
one and 13 miles for three. The agreement also took into account
of the coastal islands, islets and low-tide elevation.’ In the
Adriatic Sea, the coastal islands of Yugoslavia were accorded full
weight in establishing the median line with Italy. However, the
three Yugoslavian islands, Pelagruz, Kajola and Jabuka were either

encloseq by a 12-mile territorial sea or attributed a Timited
effect .l

From the above survey, it can be seen that various legal

'LIMITS IN THE SEAS, No. 25, 1970.

‘LIMITS IN THE SEAS, No. 18, 1970.

"LIMITS IN THE SEAS, No. 12, 1970.
'LIMITS IN_THE SEAS, No. 24, 1970.

INEW DIRECTIONS IN THE LAW OF THE SEA, Vol. VIII, at 215-282.

'LIMITS IN THE SEAS, No. 89, 1980.

L IMITS IN THE SEAS, No. 9, 1970.
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weights were attributed to islands along the coast, near or across
the median line, and far off from the ceocast. Partial effect was
given to those lying far off from the coast as in the case of
Iranian island Kharg, and to those close to or across the median
line. Full effect was given to coastal islands that are assimilated
with the mainland.

1(b) - International arbitral or judicial decisions

International judicial and arbitral decisions also follow a
similar approach in their treatment of islands in ocean boundary
adjudication. Due to the general and often theoretical nature of
the most reasonings in the 1568 North Sea cases, the question of
islands was merely implicitly subsumed under the factor "the
general configuration of the coasts of the PaFties, as well as the
presence of any special or unusual features."! In fact, the German
island Heligoland 1lying about 27 miles f{om the coast was
disregarded in delimiting the shelf boundaryﬂ

The question of islands was substantially explored in the
Anglo-French case because of the presence and location of the
Channel Islands, Eddvystone Rock, Scilly and Ushant islands. Because
of the location of the Channel Islands, how to treat these islands
was essential. Britain maintained that the Channel Islands have
their own continental shelf and the line of delimitation run
betwe%n the Channel Islands and the French coast with a southward
loop.l To support its position, Britain invoked the legislative,
administfative, political and economic independence of the Channel
Islands." Besides ¢iting the geographical and geological
circumstances, France rested its position on copsiderations of
security, defence and navigational interests.I The solution
provided by the Arbitratiog Court is to enclose the Channel Islands
by an enclave of 12 miles.” The reason was that the Channel Islands
were "wholly detached” from the U.K. and on the wrong side of the

H1¢s Rep. 1969, para. 101. (D). (1).

lGERMAN MEMORIAL, para. 18, at 18; DENMARK COUNTER-MEMORIAL,
lgt;l(;f.i- 10, at 160; NETHERLANDS COUNTER-MEMORIAL, para. 9 (c), at

Harbitral Award, 1977, para. 169, at 91.

“Arbitral Award, 1977, para. 171, at 92.

HArbitral Award,, 1977, para., 175, at 94.

®Arbitral Award, 1977, para. 201-202, at 101-103.
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median line.) Therefore, "not only shculd the boundary in normal
circumstances be the median line but the areas of shelf left to

each Party on either side of medgan line should be broadly equal
or at least broadly comparable”.!

With regard to the delimitation in the Atlantic Region, the
Arbitral Court considered that the position of British Scilly Isles
and French Ushant Islands constituted a special circumstance to be
addressed. Ushant is 10 miles from the cocast of Finistere and
Scilly Z1 miles from Land’'s End. Henceforth, the Court held that:

the further projection wcestwards of the Scilly Isles,

when superadded to the greater projection of the Cornish

mainland westwards beyond Finistere, is much of the same

nature for present purposes, and has much the same
tendency to distortion of the equidistance line, as the
projection of an exceptionally long promontory, which is
generally recognized to be one of the potential forms of

"special circumstance".!

The method to abate the inequities created by the Scilly was Lo
give partial effect to its perceived role in the delimitation. The
importance of islands in delimiting maritime boundary was evidently
clear in the Tunisia-libyva case, in which the island of Jerba was
not given any weight due to the consideration of the conduct of
State and historical lines.* The Kerkennah Islands, however, were
accorded half effect without providing sufficient explanation,* as
criticized by Judge Schwebel.*

The Libya-Malta case was an interest.ng one because Malta is
an island State. To support its claim, Malta invoked the principle
of sovereign eqguality, whereas Libya employed the concept of
landmass to bolster its case.*® The Islet Filfla, uninhabited* was
discounted in setting up the ©provisional median line.®* 1In
consideration of the great disparity of the coastal lengths between

Uarbitral Award, 1977, para. 199.

BpArbitral Award, 1977, para. 182, at 98.

IgAnglo—French case, Arbitral Award, 1977, para. 244, at 121.
Warbitral Award, 1977, para. 249, at 123: para. 251, at 124.
1cJ Rep. 1982, para. 79, at 64.

%1cJ Rep. 1982, paras. 127-129, at 88-89.

NIcJ Rep. 1982, at 99.

“1¢J Rep. 1985, paras. 49, 53, at 40, 43.

“1CJ Rep. 1985, para. 64, at 48.

202



Libya and Malta as well as the distance between their coasts, the
Court determined that the provisional median line be transposeﬁ 24°
northward so as to make the solution equitable (see Map 161}.

Although the question of islands did not constitute the main
theme in the Gulf of Maine case, the Special Chamber adjusted the
second segment line by giving half effect to Seal Island of Canada
in addition to the consideration oﬁ the difference in the lengths
of respective coasts (see Map 17).

The Arbitration Tribunal in the Guinea--Guinea-Bissau case,
took into account of the Bijago Archipelago by adding a coefficien%
of 20% in calculating the length of the Guinea-Bissau coastﬁ
Because of the geographical similarities between the Bijago
Archipelago and the Archipelago des Fai Tsi Long along the
Vietnamese coast south of the international boundary termini, tﬂe
treatment of the Bijago has some application in the present case.

The Aegean Sea case (see Map 18)30 and the Beagle Channel
Arbitration (see Map 19)" all have difficulties caused by islands.
The. Jan Maven Conciliation arrived at a solution by permitting
Tceland to extend its jurisdiction to the full length of 200 miles
and setting up of Jjoint development area of 45,475 sqguare
kilometres; of which 32,750 square kilometers is north of the
200-mile line and 12,725 square kilometers south of the line.%
Geomorphological, geological, and economic considerations played
some role in this arrangement.

%703 Rep. 1985, para. 720, at 51-52.
YIcJ Rep. 1984, para. 222, at 336-337.
28Arbitral Award, 1985, para. 97, at 292-293.

YGuinea--Guinea-Bissau case, 1985, para. 21, at 264-265.

30Aegean Sea Continental Shelf case, Judgment, ICJ Rep. 1978,

NBeagle Channel Arbitration Award, Court of Arbitration,; April
18, 1977.

Yeonciliation Commission on the Continental Shelf area between
Iceland and Jan Mayen, Report and Recommendations to the
Governments of Iceland and Norway, June 1981, 20 International
Legal Materials 797(1981).
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Denmark brought a case against Norway in its dfspute regarding
maritime boundary between Greenland and Jan Mayen.” Most recently,
France and Canada has agreed to submit their dispute to {he
Internatignal Court between Newfoundland and St. Pierre and
Miquelon.4 The disputes between FEl1 Salvador, Honduras, and
Nicaragua in the Gulf of Fonseca ﬁlso involved the effect of
certain islands in the delimitation.

In conclusion, the above examined judicial and arbitral
decisions, expressive and declaratory of customary international
law in this field, all hold the view that the issue of islands is
very pertinent to the delimitation of maritime boundaries. The
principal points are that the weight an island or islands cCarry
will depend on the particular case, primarily on the geographical
circumstances. Solutions to problems created by the size and
location of islands range from giving full, partial {often half)
to no effect. The partial effect seclution is expressed in the Torms
of half effect (bisector line), an enclave, or a certain percentage
of the length of the coasts.

1{c) - legal writings

Legal writings have confirmed the main propositions outlined
above. In a lengthy article, Hodgson discussed various aspects of
law of the sea in relation to islands, inclu?ing the role of
islands in the delimitation of continental shelf.” According to Lhe
effect attributed to them, Hodgson classified islands into threc
groups: full effect, no effect and partial effect on shelf
boundaries, In his view islands larger than 1,000 square miles

3312 Law_of the Sea Bulletin, December 1988, at 76.

“Canada-France Resolve to Arbitration on St. Pierre and
Miguelon, 29 International Legal Materials 1-14(1990)}.

35S-ee Land, Island and Maritime Frontier Dispute (E]
Salvador/Honduras}, Application to intervene, Order of 28 February
1990, ICJ Reports 1980, p.3; Composition of Chamber, Order of 13
December 1989, ICJ Reports 1988, p.162; Order of 13 December 1989,
ICJ Reports 1989, p.128; Order of 29 May 1987, ICJ Reports 1987,
p.176; Order of 27 May 1987, ICJ Reports 1987, p.15; Order of 8 May
1987 (Composition of Chamber), ICJ Reports 1987, p.10.

36Hodgson, Robert b., "Islands: Normal and Special
Circumstances", in Gamble, John King, Jr. and Pontecorve, Giulio,
eds., LAW OF THE ©SEA: The Emerging Regime of the Oceans,

Proceedings, Law of the Sea Institute, Eighth Annual Conference,
June 18-21, 1973, University of Rhode Island, Kingston, Rhode
Island, Cambridge, Massachussets, Ballinger Publishing Company,
1973, at 137-199.
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should be accorded to full weight.:’!T Hainan Island has an area of
more than 30,000 square kilometres and should be given full effect.

Hodgson also proposed that an island sittiﬂg in the middle of

restricted water bodies be given no effect.” He then enumerated

islands with limited effect: :

1. an island that is located far from the territorial seas, such
as the Island Kharg;

2. islands near the median zone with a sizable population of
indigenous peoples;

3. s5slands that are detached from the home State;

4, a small island that constitutes a significant segment of
naticnal territory;

5. islands by agreement.39

These observations are still adeguate for our pPurpose in the
Gulf of Tonkin. Archipelago des Fai Tsi Long, Iles Kao Tao, Weizhou
Dao and Xieyang Dao, and Dao Bach Long Vi all fall within the
limited effect group. Their different treatments derive from their
location, population, economic independence, size and relationship
with the home State.

symmons endorsed the idea of giving reduced or ﬁalf weight to
some islands due to location, size and other factors.® The renowned
publicist, Professor 0'Connell summarized the applicable rules on
islands in the following words: .

The practice of giving islands only partial effect is

mostly confined to cases where islands are inconveniently

located near the median line which coulq be drawn

supposing that they were altogether ignored.]
He identified three solutions to this kind of problem. One is to
give half effect to the island, the other is to draw a territorial
sea enclave, and f%pally there are cases where all islands on each
side were ignored.Z The Canadian jurist, Johnston concluded that
more judicial discretion is exercised with regard to the choice of
methods for weighing islands by giving them no effect ("except for

Mrbid, at 182-187.
1bid, at 187-189,
Yrbid, at 189-193.
{lsymmons, Clive Ralph, THE MARITIME ZONES OF ISLANDS _IN

INTERNATIONAL LAW, The Hague, Martinus Nijhoff Publishers, 1879,
at 189-204,

o' connell, D. P., THE INTERNATIONAL LAW OF THE SEA, Vol. II,
Oxford, Clarendon Press, 1984, at 720, '

: IlzO’Connell, D. P., THE INTERNATIONAL LAW OF THE SEA, Vol. II,
Oxford, Clarendon Press, 1984, at T20.
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an appropriate territorial sea enclave, if it satisfies the legal
criteriﬁ for such treatment"), partial (half) effect, or full

effect.” These views are reflected in later works on the question
of islands.

In his treatise on islands, Dr. Jayewardene would give no
effect to islands in the following situations: (i) of flying
islands, (ii) islands in the median zone, (iii) reciprocal islands,
(iv) detached islands, (v) disputed islands, and (vi) ad hoc
settlement.”™ He alsoc endorsed the technique in the Malaysia-

Indonesia maritime boundary agﬁeement by giving partial effect to
the Indonesian Natuna Islands.®

In his comprehensive study on relevant circumstances, Lvans
proposed the following factors in assessment of the effect of
islands;

1. position will determine the choice or the application ol a
method;

2, size will be evaluated in relation to other features or the
delimitation area;

3. economic factors generally are not given much weight;

4, presence of a sizable population is a useful indicator;

5. political considerations can be taken into account.,

Population, economic factors, and political considerations are not
able to negative the conclusﬁon drawn upon position and size. They
can only support the result.' These factors are generally accepted
by the courts when deciding question of islands. But it is doubtful
whether the law has reached the said degree of precision with
respect to each factor.

Against these general trends, Professor Weil thought that the
theoretical distinction between general configuration and special

YJohnston, Douglas M., THE THEORY AND HISTORY OF OCEAN
BOUNDARY-MAKING, Kingston, McGill-Queen's University Press, 1988,
at 283-284, 404, note 13.

YJayewardene, Hiran W., THE REGIME OF ISLANDS IN INTERNATIONAL
LAW, Dordrecht, Martinus Nijhoff Publishers, 1990, at 354-356.

“Jayewardene, Hiran W., THE REGIME OF ISLANDS IN INTERNATIONAL
LAW, Dordrecht, Martinus Nijhoff Publishers, 1990, at 358. The

actual effects attributed to the Natuna Islands ranges range from
56% to B6%.

“Evans, Malcolm D., RELEVANT CIRCUMSTANCES AND MARITIME
DELIMITATION, London, Clarendon Press, 1989, at 143-145.

”Evans, Malcolm D., RELEVANT CIRCUMSTANCES AND MARITIME
DELIMITATION, London, Clarendon Press, 1989, at 145.
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feature in relation to islands had caused confusion.43 He criticized
that the unusualness of gecgraphical feature and the differences
in treatment based on distortion effect were concepts that lacked
objectivity.” Weil’s criticism culminated when he said:
Nature and geography are neither equitable nor
inequitable, neither normal or abnormal. There are no
major or minor features, general or special
configurations, usual or unusual situations, significant
or insignificant features. There are no geographical
aberrationﬁ any more than there is geographical
normality.
However, he admitted +that the case-law had established the
distinction and could not be reversed.

Other commentators basically follow the same lines of
reasoning in the treatment of island in delimitation between
neighbouring States."

In summary, international law has established that islands
generally constitute a relevant circumstance to be taken into
account in maritime boundary settlement. Three ways have been
invented to counter the difficulties resultant from islands. First,
there are abundant cases where islands have been granted full
effect facing open seas and islands forming the significant part
of the country. Secondly, it is more frequent that islands have
been taken into account partially on various considerations, which
may be cited as: islands close to the median line from the general
direction of the coast, islands on the wrong side of the median
line, and islands by agreement. Thirdly, sometimes, by reasons of
negligible significance of size, population and location, islands
may be assigned no role in delimiting maritime boundaries.
Partial-effect soclution often takes three forms; namely, an
enclave, half-effect, and a certain percentage of coastal length,
although other forms are not excluded.

48Weil, Prosper, THE LAW OF MARITIME DELTMITATION -
Reflection, Cambridge, Grotius Publications Limited, 1989, at 233-
234.

49Weil, Prosper, THE 1AW OF MARITIME DELIMITATION -—--
Reflection, Cambridge, Grotius Publications Limited, 1989, at 234.

weil, Prosper, THE _LA¥ OF MARITIME DELIMITATION --
‘Reflection, Cambridge, Grotius Publications Limited, 1989, at 234,

%For example see Bowett, D.W., THE LEGAL REGIME OF ISLANDS IN
INTERNATIONAL LAW, Dobbs Ferry, Oceana Publications, 1979, at 231-
240; and Briscoe, J., "The Use of Islands in International Maritime
Boundary Delimitation"”, in Dallmeyer, D.G. and DeVorsey, L. Jr.,

eds,, RIGHTS TO OCEANIC RESOQURCES ~- Deciding and Drawing Maritime
Boundaries, Dordrecht, Martinus Nijhoff Publishers, 1989, 115-148.
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2 - Technigues to Achieve a Partial-Effect Solution

The first question with respect to an island in & delimitation
is whether or not the island should be given effect. The second
question is how much effect would be equitable. The third question
is by what technique a desirable partial effect can be achieved.
More often than not, islands will be given limited effect. The
selection of techniques to effect the most desirable and equitable
solution of limited effect will be crucial. Several technigues have
emerged from State practice, judicial decisions, and acadewmic
discussions. They are half-effect realized by the use of a number
of geometric lines, limited rercentage of the length of coastlines
measured by its general direction, and enclave.

2(a) - Half-effect

This technique was first used in the delimitation belween Irap
and Saudi Arabia in 1968 concerning the Iranian island Kharg .’
Kharg was located about 17 miles from the Iragian coasl and was of
measurable size and had its own inhabitants.* The application of
the technique requires a three-step procedure. First, a line isg
drawn by according full effect to the insular feature. Secondly,
another line is marked by ignoring completely the feature. Thirdly,
a half-effect is acqgeved by dividing equally the space between the
twe previous lines.™

The technique has found its application in the arbitral
prroceedings in the Anglo-French case when the British Scilly isles
were given half effect because of its distance from the British
mainland was 31 miles{while the French Ushant was only 14 miles
from the French coast.” In the Libva-Tunisia case, half-effect with
respect to the Kerkennah Islands of Tunisia resulted from the usec
of a straight line bisecting the angles formed by the two lines:

52Beazley, P.B., "Half-Effect Applied to Equidistance Lines",
1 International Hydrographical Review LVI (January 1979}, 153-160.

“Jagota, S.P., MARITIME BOUNDARY, Dordrecht, Martinus Nijhoff
Publishers, 1985, at 75-76. Also see Amin, S.H., "Law of the
Continental Shelf Delimitation: the Gulf example", 27 Netherlands
International Law Review 335-346(1980), at 340-342.

#Kapoor, D.C. and Kerr, 4.J., A GUIDE TO MARITIME BOUNDARY
DELIMITATION, Toronto, Carswell, 1986, at 83.

YArbitral Award, 1977, para. 235, at 118.
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one gave full effect to Kerkennah, and the other ignored it.SD When
considering the effect of Sea]l Island of Canada in the Gulf of
Maine case, the Chamber employed this technique again by half the
distance between Seal and the coast of Nova Scotia so as to move
the median line 3.84 nautical miles closer to Canadian side by a
transverse displacement rather than an angular displacement.”

The technigues to cause A& half-effect solution have
considerable flexibility after the survey of its application. The
only requirement is that it achieves an equitable result - by
reflecting the equitable criteria and by taking into account the
relevant circumstances.

2(b) - A limited percentage of coastal length

One of the innovative features of the Guinea-—-Guinea-Bissau
case is its treatment of the Bijagos Archipelago off Guinea-Bissau
coast. A tangent line drawn between Unhocome and Orango was taken
to add 25.6 nautical miles long to the total length of Guinea-
Bissau coast. The Tribunal then considered that this represented
a 20% coefficient of its own coast and thus did not disturb the
equitable result.SE The length is not calculated by their total
perimeters. These islands were considered as an element of the
Lotal coastal length by the tangent line linking the peripheral
islands (in this case, Unhocomo and Orango}.

The two groups of islands (coastal islands and Bijagos
Archipelago) which were qualified for this coefficient were
described in the following terms. The coastal islands, separated
only by narrow sea channels, formed an integral part of the
continent. The Bijagos Islands, the nearest of which is only 2
miles from the continent and the furthest 37 miles, were linked by
a distance no more than 5 miles from each other. If the 12-mile
territorial seas applied, they would be within each other’'s
territoria& waters and thus intricately connected with the
continent.”

It is not known whether this technique has ever been used
elsewhere. However, what matters most is its merits as a practical
technique to attribute a limited weight to islands under

®ycJ Rep. 1982, para. 128-129, at 88-89.

'1cy Rep. 1984, para. 222, at 336-337. For a detailed
description of the angular and transverse displacement technigques,
see Jayewardene, Hiran W., THE REGIME OF ISLANDS IN _TNTERNATIONAL
LAW, Dordrecht, Martinus Nijhoff Publishers, 1990, at 356-358.

Warbitral Award, 1985, para. 97, at 292-293.
sgArbitral Award, 1985, para. 95, at 291-292.
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appropriate circumstances., These circumstances include, on the one
hand, the close proximity between the coastal islands and the
continent in question so as to be able te characterize the
relationship as an integral one. Indeed these coastal islands were
inseparable from the continent. On the other hand, for non-coastal
islands, such as the Bijagos Archipelago, the inter-coverage of
territorial seas each other will qualify them to be treated as an
element of the coastal length. If the coastal relationship is
adjacency, especially when the coastline on each side of the land
boundary terminus forms a straight coastline by its general
direction, or the land boundary terminus is the point at which the
coastline changes its direction, the application of this technique
seems more appropriate,

2(c) - Enclave, semienclave, and partial enclave

The technigue has found its application in a number of

delimitation agreements between States.®™ For example, Lhe
Australian isl?nds located clorcer to the coast of Papua New Guinea
were enclaved.I The 15 Australian islands on the "wrong side" of

the median line were given 3-mile territoerial seas. Separate
boundaries were established for fishery and seabed. All these
enclaved islands were lccated on the fishery zone of Australia but
on the seabed zone of Papua New Guinea,?’

In the well-documented Italy-Tunisia agreement, the Italian
islands close to the median line, Partelleria, Lampedusa and Linosa
were allowed 12-mile territorial seas prlus 1l-mile continental
shelf. The island %ampione received only 12-mile territorial seas
vis-a-vis Tunisia.™ The 12-plus-1 solution was termed as "partial
enclave". And the necessity to accord a territorial seas to islands

“jayewardene, Hiran W., THE REGIME OF ISLANDS IN INTERNATIONAL
LAW, Dordrecht, Martinus Nijhoff Publishers, 1990, at 358. He made
an important study on the techniques of enclave and semi-enclave.

61Treaty concerning Sovereignty and Maritime Boundaries in the
Area between the Two Countries, Including the Area Known as Torres
Strait, and Related Matters, Dec. 18, 1978, (entered into force
Feb. 22, 1985), 18 International Legal Materials 291(1979).

6

2Jagota, S.P., MARITIME BOUNDARY, Dordrecht, Martinus Nijhoff

Publishers, 1985, at 90-92; Burmester, H., "The Torres Strait
Treaty: Ocean Boundary Delimitation by Agreement", 76 American

Journal of International Law 321-349(1982).

MLimits in the Seas, No. 89 (1980).
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was emphasized.“ This application of the technique resulted in
several bulges ;n the median boundary line. This was referred to

; t . . b s . L
as semienclave.”™ Other examples in State practlge include maritime
boundaries between Italy and Yugo?#avia (1968),6 between Qatar and
the United Arab Emirates (1869), betw?en Iran and Saudi Arabia
(1968),E and between Dubai and Sharjah.6 :

The technique of enclave was extensively discussed and then
applied to the Channel Islands in the Anglo-French case. The main
consideration influencing the Court’s decision was the location of
the Channel Islands on the wrong side of the median line between
the mainlaq@ coasts of Britain and France which is opposite and
comparable, and thqlcompletely detached nature of the Channel
Islands from the U.K.'" Consequently, a 12-mile zone was drawn along
the north and west of the Channel Islands. South and east of the
Channel Islands opposite to the French gpast would be subject to
negotiations between France and Britain.'

In the recent submission to arbitration concerning St. Pierre
and Miquelon, Canada nmaintains the position that these islands
ought to be enclaved. Considerations in support of the Canadian
position were said to include the proportionality of coastline
lengths and political and economic factors peculiar to the

54Evans, Malcolm, RELEVANT CIRCUMSTANCES AND MARITIME
DELIMITATION, Oxford, Clarendon Press, 1889, at 149.

65McDorman, Ted L., "The Canada-France Maritime Boundary Case:
Drawing a Line Around St. Pierre and Miquelon", 84 American Journal
of International Law 157-189(19980), at 177.

66Limits in the Seas, No.9 (1970).

"iimits in t_ec Seas, No. 18 (1970).

Blimits in the Seas, No. 24 (1970).

Yweil, Prosper, THE LAW OF MARITIME DELIMITATION --
Reflections, trans. from French (Perspectives du Dreoit de la
'elimitation Maritime), Cambridge, Grotius Publications Limited,
1989, at 273.

Tarbitral Award, 1977, para. 196, at 100-101.

MArbitral Award, 1977, para. 199.

“Arbitral Award, 1977, para. 199-202, at 101-103.

ﬂSiddon, T. Minister of Fisheries and Oceans, Remarks, °“1987§

3 Canadian Parliamentary Debates, House of Commons, 33d Parl., 2d
Sess. 2808-2809.
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relationship between Canada and the French islands.N

In conclusion, important points of the technique of enclave,
semienclave, or partial enclave can be summarized as follows. The
application of enclave is exclusively confined to islands in an
opposite situation sitting either on the wrong side of the median
line, or closer to the median line than to the mainland coast of
the State. Enclave solution, or for more clarity, complete enclave,
is more appropriate where the islands in question are located on
the wrong side of the median line and are very close to the coasl
of the State to which the islands do not belong. Partial enclavce,
as it is called, can be more useful where the distance allows the
additional band of continental shelf or EEZ to be appertaining 1o
the islands. It underlines the idea that the basic marit ime
Jurisdiction, namely territorial seas, will be granted whenever
possible. Indeed, the Arbitration Court in the Anglo-French cuse
stressed the point that the enclave lines "must not be so drawn ac
to allow the continental shelf of the French Republic to encroach
upon the established 12-mile fishery zone of the Channel Islande".'
Semienclave, which refers to the situation of a bulge on the median
line, is applicable to those islands that sit closer to the median
line than to the coast of State to which they belong. The brgt
example is the agreement between Italy and Yugoslavia. State
practice has shown that the bulge line would allow &« 1%2-mile
territorial seas and a token belt of continental shelf or EL7.

3_- Question of Islands in the Gulf of Tonkin

Before we proceed to examine the other relevant islands, we
must elucidate the status and weight of Hainan Island in +Lhe
delimitation. Hainan Island is a very large island with an area of
33,556 square kilometers. A vibrant economy has existed there for
thousands of years. More than six million people are now inhabiting
the island. Administratively, Hainan became the 31th provincc in
China in 1987. For all intent and purpose, it is bevond doubl that
Hainan Island assumes the status of continental mainland and should
be given full consideration.' :

There are five island or groups of islands that cause problems

HMcDorman, Ted L., "The Canada-France Maritime Boundary Casec:
Drawing a Line Around St. Pierre and Miquelon", 84 American Journal
of International Law 157-189(1990), at 180-188.

“Arbitral Award, 1977, para. 202, at 102-103.

"Sun, Xiangpin, WQGUO DE HAIYANG (Seas of Our Country],
Commercial Press, Beijing, 1985, at, 39, in Chinese; Hsieh, Chiao-~
min and Zhong, Gong-fu, "Hainan ~- the Island of South China Seu,
A New Province in China", 20 Geo Journal 385-391.
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in setting up the boundary in the Gulf. They are Archipelago des
Fai Tsi Long, Iles Kao Tao, Dao Bach Long Vi, W?izhou Dao and
Xievang Dao, and several isolated coastal islands.

3{a) - Archipelago des Fai Tsi Long

Like the Bijagos Archipelago of Guinea-Bissau, Archipelago des
Fai Tsi Long is separated from the mainland coast by very narrow
sea lanes from 0.5 to 17.3 miles and no distance between any two
islands in the Archipelago exceeds 5.6 miles must be considered as
an "integral part of the continent”. In a sence; they are
inseparable from the mainland. The territorial seas generated by
these islands overlap with each other. Finally, it should be always
borne in mind that the Archipelago sits very close to¢ the land
boundary terminus Tra Co.

The solution to effect an equitable delimitation is the one
adopted in the Guinea--Guinea-Bissau case, namely, +1laking the
Archipelago as an element in the coastline length.” Because only
at Ile aux Sangliers the outline of the Archipelago starts to
deviate at a bearing of 40' towards south southwest and reach its
peak at Nui Thuong Mai, Daco Lai Tac, and the two islands in Xuy
Nong Chao. The tangent 1line linking these four most outlying
islands is 24.6 miles. This represents 5.6% of the entire length
of Vietnamese coast from Tra-co to Mui Da Nang (437 miles). The
total length after addition of this coefficient is 461.6 miles. It
is ﬁontrary to the equitable criterion of land’s domination over
sea’ and the idea that an island should be given limited weight™
if the 24.56 miles of tangent lines are to be given more than this
percentage. There is no indication that such a choice would be
contrary to equity.

3.(b) - Iles Kao Tao

As described in Chapter II, this group of islands is separated
from Archipelago des Fai Tsi Long by a sea passage of 6.2-6.7 mile
wide. The nearest of islands in Iles Kao Tazo is 9.5 miles from the

”The calculations and measurements in the text below are made
by the author on the basis of the map entitled Asia, South China
Sea, MUT DA NANG TO SHENQUAN GANG: Including Hainan Dao {Hai-Nan
Tac)} and Paracel Islands, published and prepared by the United
States Defense Mapping Agency Hydrographic/Topographic Center,
Washington, D.C., 8th Edition, Sept. 7, 1985, scale 1:1,035,000.

78Arbitral Award, 1985, para. 85, at 291.

7§Gulf of Maine case, ICJ Rep. 1984, para. 157, at 312-313.

Wau1f of Maine case, ICJ Rep. 1984, para. 196, at 327-328,
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mainland coast and the furthest 19,6 miles. The maximum distance

between any of two islands in the group is 6.7 miles. There is a

- cohesion within the islands interconnected by the overlapping
territorial seas of each individual island.

The most equitable solution appears to be to give a limited
effect in the drawing of the boundary line from Tra-co to the
midpoint between Tra-co and Pingma Chiac. The effect suggested herc
is to give a quarter effect to the group of islands so that ihc
baseline for the purpose of delimitation can be decided by dividing
the angle formed by the straight line linking Tra-co with Hon Duau
{(Line C) and by the straight line linking Tra-co with Tai Shan Tac
{Line D)} into four equal sectors. The angle formed by the above

lines is 50°. One-quarter of the angle is 12°5' (Line E) (see Map
20).
Several considerations tend to support this approach. First

of all, the size ¢f Iles Kao Tao are not so negligible and its
location is not so far from the mzinland coast that a limited
effect must be given. Secondly, unlike the Archipelago des Fai Tsi
Long which is integrally linked with the mainland coast, Iles Kao
Tao is separated {rom the mainland coast by 9.5 miles at least.
They are also apart from Archipelago des Fai Tsi long by a 6.2-6.7
mile wide sea lane. Although the territorial seas of the islands
merge each other, one of the most outlying island, Tai Shan Tao is
only 11.2 miles from the bisector line constructed from the
mainland coasts. This calls for a more limited effecl to these
islands. Thirdly, the Chinese coast from Tra-co to Kuantou Chiao
runs an east-west direction. If half effect were given to Iles Kao
Tao by bisecting the angle formed by the lines between Tra-co and
Tai Shan Tao and between Tra-co and Hon Dau, there would be a
danger that the eventual boundary line based on this bisector line
would result in a cut-off effect tc the Chinese coast from Tra-co
to Kuantou Chiao, from Kuantou Chiao to Yinglo Chiang, and from
Yinglo Chiang to Chiaowel Chiac. Such cut-off effect, whenever
possible, should be avoided. Finally, one must not overlook the
location and size of the Chinese islands Weizhou Dao and Xievang
Dao which will counterweigh the extension of Iles kao Tao.

3(c) - Dao Bach Long Vi

Dac Bach Long Vi is entitled to some maritime jurisdictions.
Because of the closeness of the island to the median line (15.1
miles if taking the Archipelago des Fai Tsi Long as basepoints, and
5.5 miles if using the Vietnamese mainland coasts as basepoints),
if it is given full effect, substantial inequity would ensue by
adding 1700 square nautical miles to Vietnam.

The solution is to be found in the semienclave with a bulge
irn the boundary line and the partial enclave to allow a token belt
of continental shelf or EEZ. Factors favouring this solution
include the c¢loseness of the island from the median line, the
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detachment of the island from the mainland or the archipelagic
coasts, and the small size of the island. The solution would be
semienclave and partial enclave with a bulge on the median line
with a 12-mile territorial seas plus one mile continental shelf and
EEZ. Hence the bulge would have a radius of 13 miles (see Map 20).

Indeed, most of the commentators on this question agree that
Dac Bach Long Vi should Qe given either no effect at all or a
limited effect by enclave.!!

3{d) - Weizhou Dac and Xieyang Dao

These two Chinese islands lie on the northeastern corner of
the Gulf opposite on three sides to mainland coast of China: coast
of Leizhou Peninsula, and coast of Hainan Island. The shortest
distance between Weizhou and Chinese coast is 19.8 miles
(northward). Similarly, 8.4 miles from Weizhou is Xieyang Dao wilh
a distance of 24.6 miles from the nearest Chinese mainland coast.

Though some distance apart from the mainland coasts, these 1{wo
islands are sitting in an area in which three sides of the waters
are surrounded by Chinese coasts., Also of some importance is their
distance from the nearest Vietnamese coast, Tra-co (64.3 miles).
The equitable criterion of no refashioning of nature is calling for
the treatment of these two islands in such a way as to enable then
to extend maritime Jjurisdiction to their half permissible extent
under international law. Such an extension would also prevent any
encroachment caused by Archipelago des Fai Tsi Long or Iles Kao Tao
on the extension of Chinese coasts. What this means is that these
two islands will cause the boundary line to shift 13% toward the
Vietnamese side by giving these islands half effect {(Lines A and
B) to draw one sideline of the angle {(Line E) {(see Map 20).

3{e) - Individual coastal islands

Southward from Hon Dau, there are a few Vietnamese coastal
islands, such as Hon Me, Hon Matt, Hon Gio, Hon Co, and Cu Lao
Cham. On the Chinese side, there is Hsiku Tao. These islands are
fairly close to the mainland coasts, ranging from 2.8 to 13.4
miles. None of the islands deviate significantly from the general
direction of the coasts to which they belong. In view of the large
drama of the Gulf which has twice the length of coasts than that

BlPrescott, J.R.V,, MARITIME JURISDICTION IN SQUTHEAST ASTA:
A Commentary and Map, Honolulu, East-West Environmental and Policy
Institute, 1981, at 12-13; Kittichaisaree, Kriangsak, THE LAW_ OF
THE SEA AND MARITIME BOUNDARY DELIMITATION IN SOUTH-EAST ASIA,
Singapore, Oxford University Press, 1987, at 8%; Morgan, Joseph R.
and Valencia, Mark J., eds., ATLAS FOR MARINE POLICY TN SOQUTHEAST
ASTAN SEAS, Berkeley, United States, University of California
Press, 1983, at 48.
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in the Gulf of Maine, they should be ignored on both sides.

4 - Summary

Effects given to islands in maritime delimitation can be
classified into three categories: full effect, no effect and
limited effect, The most difficult gquestion teo decide is how to
attribute a limited effect to islands under specific circumstances.,
Islands close to the median line in an opposite situation, islands
on the wrong side of the median line, and islands that may cause
a substantial swing of the bisector line in an adjacent situation,
will be accorded limited effect.

The techniques to carry cut the limited effect are half-effect
technique, limited percentage of coastal length, and enclave, The
hal f-effect technique includes angular displacement and transverse
displacement.

The limited percentage of coastal length has been used in the
Guinea—--Guinea-Bissau case by drawing a tangent line around the
outmost islands and then taking the length of this line as a
coefficient of the entire coastal length. It is appropriate where
the islands are inseparable from the mainland as an integral part
aof the latter, and the territorial seas generated by each island
in the group are inter-covered.

Enclave solutions are subdivided into complete enclave,
semienclave, and partial enclave. Complete enclave refers to
situation where the islands in guestion are surrounded completely
by only a territerial sea belt. Partial enclave refers to a 12-
plus-1 scolution. The islands in question are enclosed by a 12-mile
territorial seas and 1 mile continental shelf and EEZ, Of course,
the width of continental shelf and EEZ can be more than 1 mile.
Semienclave is the situation where the islands are enclave on one
or more side but not complete enclave. As a result, there will be
bulges on the delimitation lines where the islands have been
granted ® semienclave. Semienclave and partial enclave are not
mutually exclusive.

There are six types of islands in the Gulf of Tonkin. Each
calls for different soclution. Because of its immense size,
population, economic activities, and political considerations,
Hainan Island should be taken into account fully in the
delimitation.

Archipelago des Fai Tsi Long is analogous to the Bijago
Archipelago of Guinea in terms of its location and relationship
with the mainland coast. It constitutes an integral part of the
Vietnamese mainland and the territorial seas of each island are
merged. A tangent line is drawn around the most outlying islands
to calculate the length of the islands so as to give them a certain
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percentage in the entire length of the Vietnamese coast. The
tangent line measures 24.6 wmiles which represents a 5.6% of the
entire length of Vietnamese coast.

The Iles Kao Tao have been given a limited effect due to their
location, size and relationship with the mainland. The solution is
to give a 1/4 effect to the islands by dividing the angle formed
by the general direction line of the coast, and the line connecting
Tra Co and the most ocutlying island in the group. To avoid the cut-
off effect on the Chinese coast, this solution isg Justifiable.

Dac Bach Long Vi is too close to the median line to be given
full effect. A partial and semi-enclave solution seems most
suitable. The radius of the bulge line is 13 miles.

Facing Chinese coasts on three sides and having a dislance to
the Vietnamese coast of 3 times farther than that to the Chinese
coasts, Weizhou Dao and Xievang Dao are accorded half effect (13%),

Because of the immense size of the Gulf of Tonkin, and the
complete parallel oppositeness belween Chinese and Vietnamesc
coasts, the individual coastal islands on both sides arec ighored.



CHAPTER XTT

APPIL.ICATION OF PRACTICAL METHODS

IN THE GULFEF OF TONKITN

From the inception, the methods with which the delimitation
of maritime boundary is actually effected, have been playing a very
important role. They can be used directly to draw the boundary
line. They may also have the function to correct the inequity
created by nature or by another method. Most of them are geometric
in nature. In order to carry a satisfactory operation of the task
of this dissertation, it is imperative to find out what parameters
international law has prescribed in their selection and use,.

1 - Evolution of rules on Practical Methods

l{a) - Pre-1850s

There is an interesting phenomenon that the search for methods
suitable for delimiting maritime spaces frequently intermingled
with that for legal guiding principles for delimitation.

The great Jjurist Samuel Pufendorf (1632-1694) proposed that
"If several people live upon a strait or bay, their several
dominions are understood to extend straight out from their
territories to its centre, unless ... by convention they decide to
exercise that dominion as a unity against foreigners but to use
those waters promiscuously among themselves."' In the search for the
principle of ©proportionality, various methods were employed to
achieve this effect. Lake Geneva was delimited by application of
the principle of proportionality in the Treaty of Lausanne of
October 30, 1564.! This was explained 300 yvars later by Vittorio

IPufendorf, S., DE JURE NATURAE =™ - NTTUM, BK. IV, chapter V,
8 (Carnegie Endowment ed. of 1688, 195 ,, in Rhee, Sang-Myon, "See
Boundary Delimitation between States before World War II", 76
American Journal of International Law 555-588(1982), at 556.

2Adami, V., I CONFINI DI STATO NELLA LEGISLAZION E
INTERNAZTONALE {1919}, translated as NATIONAL FRONTIERS 1IN
RELATIONS TO INTERNATIONAL LAW (translator, T.T. Behrens, 1927},
at 40. In Rhee, Sang-Myon, "See Boundary Delimitation between
States before World War I[I", 76 American Journal of International
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Adami in the following terms:
In the case where portions of both banks belong to the
same State, if the boundary marks on the two opposite
banks are placed vis a vis the lake boundary line is the
line joining the two boundary marks; if, on the contrary,
the two marks are not opposite one another, the boundary
line starting from one of the marks, crosses the surface
of the water in a direction perpendicular to the coast,
till it joins the median line of the lake, then following
this 1line, it continues till it meets the other
perpendicular starting from the opposite shore.’

The predominant concern is to effect an equal and equitable

delimitation through the application of methods.

For opposite situation, the main channel (or thalweg)
principle and the median line principle emerged in the 19Uk
century. State practice was extensively anulyzed by Professor
Rhee.” For instance, the Peace Treaty of September 17, 1809,
established the maritime freontier between Finland and Sweden,
traversing the middle of the Gulf of Bothnia.’ The Treaty of
Nanking of 1842 was assumed to draw the bogndary in the middle
between Hong Kong Island and mainland China.! The middle line was
also the boundary separating the United States and the United

Law 555-588(1982), at 556,

3Adami, V.o, I CONFINT DI STATO NELLA LEGISLAZION o)
INTERNAZIONALE (1919}, translated as NATIONAL FRONTIERS IN
RELATIONS TO INTERNATIONAL LAW (translator, T.T. Behrens, 1927),
at 38. In Rhee, Sang-Myon, "See Boundary Delimitation bhetwecn
States before World War II", 76 American Journal of Internationsa)
Law 555-588(1982), at 558. :

4Rhee, Sang-Myon, "See Boundary Delimitation between States
before World War II", 76 American Journal of International Law 555-
588(1982).

‘See Addendum 1, UN Doc. A/CN.4/71/Add.l, at 2, to dihc
Information and Observations Submitted by Governments Regarding the
Question of the Delimitation of the Territorial Sea of Two Adjacent
States, UN Doc. A/CN.4/71(31953); New Jersey and New York divided
Raritan Bay by the use of the median line, see Rhee, Sang-Myon,
"See Boundary Delimitation between States before World War II", 76
American Journal of International lLaw 555-588(1982), at 560.

sGidel, 3G, LE DROIT INTERNATIONAL PUBLIC DE LA MER, 738(1934),
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Kingdom in the Strait of Juan de Fuca in 1846.' These early efforts
led to the entrenchment of median line principles and the thalweg
principle where it was easy to identify the relationship between
the coasts and where the preservation of equal access became
paramount.

For adjacent situation, a perpendicular line to the coast by
its general direction, med&an line, as well as latitude and
longitude line were applied.

There were continuous attempts to codify and systemize the
rules on delimitation of water bodies, straits, bays, lakes,
territorial seas prior to the 1930 Hague Codification Conference.
They include the analysis by Finnish scholar Bjorksten in 1925,°
the dfaft presented by International Law Association of Japan in
1926,G the Memorandum prepared by the Subcommittee on Territorial
Waters of the Committee of Experts for the Progressive Codification
of International Law in 1927," and the study by Harvard Law School
in 1929. Though they all made valuable contribution to the
evolution of customary rules on delimitation, these efforts failed
to achieve the goal of codification at the 1930 Hague Codification
Conference.

A particular contribution in this regard was made by the
French Jjurist Lapradelle. He suggested two methods for water

?Rhee, Sang-Myon, "See Boundary Delimitation between States
before World War II", 76 American Jourpal of International Law 555-
588(1982), at 560.

BRhee, Sang-Myon, "Sea Boundary Delimitation between States
before World War II", 76 American Journal of International Law 555-
588(1982), at 564-565.

‘Bjorksten, S.R., . Das WASSERGEBIET FINNLANDS N
VOLKERRECHTLICHER HINSIGHT, 93-98 (1925).

1025 Kokusaiho Gaiko Zasshi (Journal of International Law and
Diplomacy} 599, 608-608, 635-636(1926).

Memorandum by Mr. Schucking, in Report to the Council of the
League of Nations on the GQuestions which appear ripe for
International Regulation by the Committee of Experts for the
Progressive Codification of International Law, League of Nations
Doc. C.194.M.70. 1927, Vol.1, at 7.

12Draft Convention on Territorial Waters, Text and Comment, 23
American Journal of International Law, Spec. Supp. 281 (1929).
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boundary delimitation: extension of land boundary (last straight

line sectiqn of the land boundary) and the perpendicular line to
the coast.h

After 1830 Hague Conference, Firtz Munch and S. W. Boggs did
excellent research on the subject. It was Boggs who first
accurately defined the median line as "the line every point of
which is equidistant from the nearest point or points on upposite
shores", Before World War II, the median line was generally
considered to meet the principle of sovereign equality though
insular formations or other unusual coastal circumstances me v
distort its effect. When the preservation of equal access and

navigational consideration took the priority, the thalweg was
adopted in the opposite situation. For the adjacent situation, the
delimitation often took the latitude, the longitude, azimuth, and
perpendicular lines.* The median H%ne principles were further

refined in another article by Boggs.

1(b) - Discussions in the ILC and the Geneva Convenlions

The International Law Commission (ILC) was seized of tLhe
guestion of delimitation eof territorial sea and continental shelf
from 1951 to 1956 in preparation for the draft conventions of Lhe
First United Nations Conference on the Law of the Sea. As a result

of the discussion, median 1line was suggesied for opposite
situation, and four other methods were recommended for adjacenl
situation. They were the continuation of land frontier, a

perpendicular line on the coast at the interaction of the land
frontier and the coastline, a vertical 1line on the general
direction of the coast, and a median line. Although median line for
the opposite situation and equidistance line for the adjacent
situation were adopted finally, the phrase "special circumstances"
was added to allow exceptions based on geographical irregularities,

Upapradelle, Paul de, LA FRONTIERE, Paris, Les Editlions
Internationales, 1928, 368p, at 215-216.

HBoggs, Wittemore S., "Problems of Water-Boundary Definition:
Median Line and International Boundaries Through Territorial
Waters", 27 Geographical Rev. 445, at 448(1937).

IERhee, Sang-Myon, "Sea Boundary Delimitation between States
before World War II", 76 American Journal of International Law 555-
588({1982), at 588.

15Boggs, Whittemore S., "Delimitation of Seaward Areas under

National "Jurisdiction”, 45 American Journal of Iniernational Law
240-266(1951).
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islands, navigable channels and historic title.h The draft articles
were subsequently adopted by the 1358 Geneva Conference and
embodied in the Convention on Continental Shelf and Convention on
Territorial Seas.

This was the first time that the method used to effect
delimitation of sea areas was written into multilateral
conventions. Because of the wording in Article 6 of the Continental
Shelf Convention, it was believed that the equidistance method was .
not only a convenient and practical tool for maritime delimitation,-
bui also a legal principle governing the delimitation itself. The
blurring of legal principles on the one hand and the useful methods
on the other was not resolved until the North Sea cases.'®

1{c) - Norith Sea cases and its aftermath

The controversy in these two cases was about the use of
equidistance lines in establishing boundaries of continental shelf
between Denmark, West Germany and the Netherlands Noting the
widening tendency of equidistance on the projecting coasts, the
International Court of Justice relegated the equidistance principle
to the status of a merely useful method, which did not enjoy a
priori status over any other method.1 Admitting the advantages of
the egquidistance method, the Court declared that ther "do nct
suffiﬁe of themselves Lo convert what is a method into a rule of
law",

That the Court placed emphasis on the proposition to seek no}
"one method of delimitation, but one gecal" was significant.®
Because the function of ©practical methods was thus made
unequivocally clear: to serve for the goal of attaining equity,
equidistance method and all other methods were further held not
obligatory in every circumstance.* Although other international
judicial decisions have pronounced on the subject, it was in the

"1rc Rep., 3rd sess. Yearbook of ILC, 1951, Vol.II. Yearbook
of ILC,” 1952, Vol.II._Yearbook of ILC, 1953, Vol.II. Yearbook of
ILC, 1953, Vol.II. Yearbook of ILC, 1956, Vol.II, Annex to
A/CN.4/61/Add.1, Yearbook of ILC, 1954, Vol.IIL.

15Johnston, Douglas M., THE THEORY AND HISTORY OF OCEAN
BOUNDARY-MAKING, Kingston, McGill-Queen's University Press, 1988,
at 210.

BI1cJ Rep. 1969, para. 8, 21-59.
N1cg Rep. 1989, para. 23.

Y1¢cJ Rep. 1969, para. 92.

%1cJ Rep. 1969, para. 101 (A) (B).
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Gulf of Maine case that the function and status of practical
methods were effectively clarified. According to the Special
Chamber of the Court, the distinction was important "between
principles and rules of international law enunciated in the
convention and criteria and methods for whose application it mighl
provide in particular circumstances",®

It may be possible to draw a list of practical methods
envisaged or used, but such attempt should not be directed to scel
general rules governing their usage 'in a particular application,
rather it might pe appropriate to extract some guidance as to their
nature and use.® Practical methods that are suitable for short
distance delimitation, such as that of territorial sea, may not Le
suitable for 1long distq?ce delimitation, such as thal or
continental shelf and EEZ.® On the question of practical methods,
the Chamber concluded:

Here again the essential consideration is that none of

the potential methods has intrinsic merits which would

make it preferable to another in the abstract, The wmos!

that can be said is that certain methods are easier tao

apply and that, because of their almwust mechanical

operation, they are lessg likely to entail dcubts and
arouse controversy. That explains to a certain extient

why they have been take ints consideration in preference

to others. At any rate there is no single method which

intrinsically brings”greater Justice or is of greater

Practical usefulness.*

The point that the appropriateness or inappropriateness of 1
pParticular method can only bLe evaluated in light of the specific
circumstance in each case is made clear. A suitable method may he
adopted at the beginning of a particular delimitation, bu! may very
well be abandoned or replaced by other methods at the laler stage
of the delimitation. The combined use of various methods has becomn
accepted and for different segments of the entire boundary line,
the method can be diffegpnt to suit the particular geographical
and other circumstances.* Since the boundary line is te¢ separale
both continental shelf and EEZ, the Chamber ruled that oanly
geometrical methods will be good for this purpose.” The question
whether non-geometrical methods may be employed if the boundary in

Y1CJ Rep. 1984, para 82, at 290.

“Gulf of Maine case, ICJ Rep. 1984, para. 159, at 313-314.

25'Gulf of Maine case, ICJ Rep. 1984, para. 160, at 314.

25Gulf of Maine case, ICJ Rep.. 1984, para. 162, at 315.

“Gulf of Maine case, ICJ Rep. 1984, para. 163, at 31

R

®Gult of Maine case, ICJ Rep. 1984, para. 199, at 329.




question appertains to merely one of them remained unanswered.

All the metheds used in maritime delimitation fall inte three
categories: geometrical, non-gecmetrical and techniques. Of
geometrical methods, there are equidistance line, perpendicular to
the coast or its general direction, azimuth line, longitude line,
latitude line, bisector line, equiratio method and continuation of
land frontier. Of non-geometrical methods, there are thalweg, main
channel, geomorphological consideration, and ecological
consideration. In the category of technigues, there are half-
effect, enclaves, and limited percentage of the coastline.

1(d) - Assessment

In summary, what international law requires about practical
methods in maritime delimitation can be succinctly stated as
follows.

1. There is no single method the use of which is commanded by
law in all circumstances. There is not even "priori or
preference of any method in the abstract". The appropriateness
of a particular method can only be assessed in the context of
coastal geographical and other circumstances in a concrete
situation.

2. In comparison with other methods, equidistance legally has no
privileged status, not even as a starting peint. Courts have
repeatedly deemphasized this particular method against the
background of the 1958 Geneva Continental Shelf Convention.

3. Combined use of various methods in a particular delimitation
is acceptable. At different stage of the delimitation
operation and on the different segments of the delimitation
line, different methods can be selected to meet the changed
circumstances.

4, The methods themselves are not legal rules but simply
practical methods capable of ensuring an egquitable sclution
in light of all the relevant circumstances,

5. Geometrical methods are the more preferred group over non-
geometric ones due to their precision, simplicity, and
convenience,

6. There is noc exhaustive list of practical methods. It is guite

plausible that newly-invented methods may be adopted for
maritime boundary delimitation.

2 - Description of Various Methods

2{(a) - Equidistance

This method was developed by the American geographer S. W.
Boggs and was incorporated into Article 6 of the Continental Shelf
Convention and Article 12 of the Territorial Sea Convention. A
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great many bilateral agreements have also employed this me Lhod .-
The original author of the equidistance line, Boggs, explained the
operation of the method in this way:
The median line, being equally distant from opposite
shores, follows a straight line that is equally distant
from two projecting points on the two shores until a
third point that is equally distant is reached, then it
usually proceeds in relation to one of the first two
points and the new point. Each such straight line lies
on the perpendicular that bisects the line connecting the
two nearest points on opposite shores; in fact, the
median line consists of a series of such straight lines
each of which if extended until it intersects the next. &

Each turning point is deflned by indicating the three points
from which it 1is equidistant. Such point can be accura alely
described by reference to longitude and latitude. Finally, the line
thus drawn can be further defined by directions and dlstances from
the initial point at which land bgundary terminus intersects wilh
the coastlines of the two States.’ Professor Charney pointed out
that the application of equidistance method was appropriate in Lwo
situations: when the areas arg close to coasts of States and when
an opposite situation exists.™

The advantage of +this method consists in its simplicity,
convenience, certainty and precision. But this is largely true with
all geometrical methods. From the practice of States as evidenced
from the bilateral agreements, the method is probably the most
frequently adopted among all other methods. However, the
application of eguidistance method in marked concave or convex
coasts and presence of islands has caused <considerable
dissatisfaction and concern. In adjacent situation, it often causes
inequitable results arising from small sinuosities and
irregularities of the coasts. In opposite situation, the median
line can best be effected and executed by the equidistance method

Bjagota, S.P., MARITIME BOUNDARY, Dordrecht, Martinus Nijhofrl
Publishers, 1985, at 121.

3ﬂBoggs., S. W., "Problems of Water-Boundary Definition: Median
Line and International Boundaries Through Territorial Waters", 27
Geographical Rev. 445{1937), at 449.

poggs, S.W., INTERNATIONAL BOUNDARIES -- A Study of Boundary

Functions and Problems, Ams Press Inc., New York, 1966, 272p, at
192,
32Charney, Jonathan I., "The Delimitation of Ocean Boundaries”,

in Dallmeyer, D.G. and DeVorsey, L. Jr., eds., RIGHTS TO OCEANIC
RESOURCES, Dordrecht, Martinus Nijhoff Publishers, 1989, 25-49, at
35.
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provided that irregular coastal or insular formations will be
properly treated by supplementary methods.

2{b) - Perpendicular line

This is the method used in the Grisbadarna Caséa between

Norway and Sweden in 1909. The Arbitration Tribunal drew a median
line in the inner area and a perpendicular line in the outer area
together with the adjustment in light of the historical claim and
circumstances of facts. The prerequisite for its application is the
jdentification and establishment of the general direction of the
coasts against which the perpendicular line is drawn. Difficulty
has arisen also because there is no generally ?ccepted formula to
determine the general direction of the coast.3.In a recent study
on the question of straight baselines by the U.S. Office of the
Geographer, the concept of general direction of the coasts was
defined this way!:

1. The line should approximately parallel the direction of the
relevant coastline;
2. The line should not exceed 60 nautical miles in length, unless

it does not deviate anywhere in its length more than 20 degree
from the direction of the relevant coastline; and
3. Each endgoint of a general direction line should be on
mainland.5
Though this formula is devised for the purpose of drawing straight
baselines, it may nonetheless bear some relevance to the general
direction in the context of delimitation. It may be that the
requirements to outline the general direction of the coastline for
baselines are more stringent than those for delimitation.

Another form of the perpendicular line is not with reference
to the general direction but to the coastline itself directly,
provided always that the relevant coastline stretches fairly
straight without apparent protrusion or recession or other
irregularities.

%3 American Journal of International Law 226(1910); Scott,
James Brown, ed., THE HAGUE COURT REPORTS, 121-140.

Yprofessor Rhee had this comment: "In theory, the line
perpendicular to the general direction of +the coast loocks simple
and convenient, but in practice it is extremely difficult to
determine the general direction.” in Rhee, Sang-Myon, "Sea Boundary
Delimitation between States before World War II", 76 American
Journal of International Law 555-588(1982), at 570.

“Bernhardt, Smith and Greiveldinger, "Developing Standard
Guidelines for Evaluating straight Baselines", Limits in the Seas,
No. 106, 1987, at 30-32.



Examples of the use of perpendicular line can be found in
maritime boundary between Columbia and Panama in the Pacific Oceayp
(perpendicular line to the general direction of the coastline),”
in territorial sea boundary between Soviet Union and Poland in the
Baltic Sea (perpendicular line to the general direction of the
coastline),” in maritime boundaries between Uruguay and her twc
neighbours,  Brazil and Argentina ({perpendicular line to tLhe

coastline),” and in ngtinental shelf agreement between Sharjah and
Ummal Qaiwan in 1964.*

Professor Rhee observed that the perpendicul%E line was the
outgrowth of the method by latitude and longitude.® Perhaps it is
more accurate to regard the perpendicular line as the special case
of the bisector method geometrically. The method reflecls the
fundamental conviction of equal division of the area in dispute.
The perpendicular line was used in Tunisia-Libya Case" and for the
third segment in the Gulf of Maine Case.”* Its application mustL he
made in adjacent situation.

2{c) - Bisector method

This method has its application frequently in order to create
half effect in certain geographical circumstances. For example, it
was 1 sed in the Iran/Saudi Arabia delimitation in the Persian Gulfl
by s.ving half-effect to the Iranian island Kharg.{J This halfl-
effect technique has since won Jjudicial recognition and has been
employed in a number of cases. Distinctions must be made, however,
as to the two different usages of this method. The first relates
to the treatment of an island with a view to attributing half

YLimits in the Seas, No. 79, 1978.

YJagota, S.P., MARITIME BOUNDARY, Dordrecht, Martinus Nijhoff
Publishers, 1985, at 119.

®lLimits in the Seas, No. 64 (1975), and No. 73 (1976).

wGulf of Maine Case, Canadian Reply Annexes, Vol. I, pp. 23
and 27.

thee, Sang-Myon, "See Boundary Delimitation between States
before World War II", 76 American Journal of International Law 555-
588(1982), at 577.

Y1107 Rep. 1982, para. para. 119, at 84.
7cJ Rep. 1984, paras. 224-226, at 337-338.

43Jagota, S.P., MARITIME BOUNDARY, Dordrecht, Martinus Nijhofl
Publishers, 19853, at 76-77.
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effecil thereto, such as the treatment of Kerkennah Islands in
Tunisia—LibFa Case” and the treatment of Scilly Isles in the Anclo-
French case’™. The second use is found in delimiting the boundary
line in an actual or constructive adjacent situation by bisecting
the angle formed by the two lines representing the genera]
directions of the respective coasts or the actual coastlines. This

is the way the Special Chamber dealt with the first segment of the
delimitation line in the Gulf of Maine Case.'

Geometrically, a distinctien must be made between angular
bisector and parallel bisector. The latter has found its
appliﬁation in the treatment of Seal Island in the Gulf of Maine
Case.’ Bisector method is related to the equidistance method in its
micro-application. As pointed out by Cooper, "a true equidistance
line is, in effecl, 2 series of segments of perpendicular bisector
lines joining the nearest points on the coasts of both parties, "V

2(d) - Latitude line, longitude line, or azimuth line

At the end of 151h century, when the marine expansion of Spain
and Portugal was in its full swing, following the great discovery
by Christopher Columbus, the Pope in Rome issued a Bull dividing
the Spanish and Portuguese sea domain along a meridian of longitude
and was incorporated into the Treaty of Tordesillas of 1494.7 After
reviewing several agreements on the use of latitude or longitude
lines, Professor Rheg regarded such usage as capable of arriving

4

at eguitable result.*

Examples of the use of longitude line, latitude 1line or
azimuth lines can be found in State practice. In 1360, a maritime
boundary following 240° azimuth from the intersection of the land
boundary and the low-water mark was made between Senegal and

%17 Rep. 1982, paras. 127-129, at 88-89.

“arbitral Award, 1977, paras. 249-251, at 123-124.

H10s Rep. 1984, para. 213, at 333.

"IcJ Rep. 1984, para. 222, at 336-337,

45Cooper, John, "Delimitation of the Maritime Boundary in the

Gulf of Maine Area", 16 Qcean Development and International Lazw
59-90{1986), at 80. :

Y0’Connell, D.P., THE INTERNATIONAL LAW OF THE SEA, Oxford,
Clarendon Press, Vol. I, at 2.

mRhee, Sang-Mron, "See Boundary Delimitation between Sta
befeore World War IT", 76 American Journal of International Law 5
588(1982), at 577.
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Guinea—Bissau.51 Gambia runs like a strip along the two banks of
Gambia River on the west African coast. Her maritime frontage
measures approximately 32 miles. The agreement between Senegal and
Gambia gave a strip of maritime area to Gambia ?v specifying two
latitude lines on the north and on the south.’t Mauritania and
Morocco signed an agreement on delimitation of continental shelf
in 1976 with the boundary line running along 24th parﬁ%lel north
from the terminus of the land frontiers on the coast.’” In Latin
America, following the Santiago Declaration of 1962, a number of
maritime boundaries between adjacent States have been drawn along
the parallels of the latitude. These agreements are between Chile
and Per? {1954}, Peru and Ecuador {(1954), Columbia and Ecuador

(1975).5 In the agreements between Columbia and Panama (1976), and
between Columbia ag@ Cesta Rica (1977}, both meridians and
parallels were used." The maritime boundaries between Uruguay and

her two neighboursf_Brazil and Argentina alsc follow the parallels
of the latitude.” In 1976, Spain and Portugal settled their
maritime bgundaries by following latitude 41%50°57" N and longitude
7°23748" W.°" In 1988, the United Kingdom reached an agreement wilh
Ireland to divide the continental shelf. There is an innovative use
of the parallels and meridians by drawing "lines consisting of
paralles of latitude and meridians of lgpgitude Jjoining" in
sequence. The lines are akin to stair steps.®™

Because of their convenience, precision and simplicity,
longitude 1lines, latitude lines and azimuth lines are oflen
selected to determine the boundaries in the sea., However, such
selection is still predicated upon the equitable results and marked

limits in the Seas, No. 68, 1976.

!Limits in the Seas, No. 85, 1979.

- "Jagota, S.P., MARITIME BOUNDARY, Dordrecht, Martinus Nijhoff
Publishers, 1985, at 97-98.

5"Limits in the Seas, No. 86, 1979; Limits in the Seas, No. 88,
1979; Limits in the Seas, No. 69, 1978.

¥lLimits in the Seas, Nc. 79, 1978; Limits in the Seas, No.
84, 1979,

56Limits in the Seas, No. 64, 1975; Limits in the Seas, No.
73, 1976.

5"‘J.‘a.gota, S.P., MARITIME BOUNDARY, Dordrecht, Martinus Nijhoff
Publishers, 1885, at 115.

¥simmonds, K. ed., NEW DIRECTIONS IN THE LAW OF THE SEA, New
Series, Looseleaf, Oceana Publications Inc., London, 1989, Binder
I, G6&,
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deviation could result in its abuse.

2{e) - Continuation of land boundary

The method of extension of land boundary (last segment of
straight line of the land boun%ﬁry) was alsc ameng the candidates
for sea boundary delimitation.’” The International Law Commission
identified the extension of land boundary aﬁ cne of the four
methods for delimitation of continental shelf.

The International Court of Justice us?d it in part to Jjustify
a de facto line in the Tunisia-libya Case.ﬁ Difference as to which
direction of the prolongation of the general direction of the land
boundary should take would be discounted in light of the more
close~to-shore nature of the 1initial sector of the delimitation
line.% Tn Guinea--Guinea-Bissau Case, the Arbitral Tribunal
accepted the "southern limit" as the initial boundary close to the
coast because it coincided with (i) a short segment of the land
boundary (boundary between islands); {ii) +the geographical
prolongation of the land boundary; and (iii} the perpendicular line
to the coast. Moreover, the "southern limit" in the treaty was put
forward by one of the original parties to the treaty, namely
France.

However, the application of this method must be qualified by
its near-coast nature so as to contain its deviative direction and
inequitable effect. Its application to distant offshore
delimitation after the initial stage must be approached with
caution. For a short distance boundary like the territorial sea,
such a method may be properly used.

2{f)}) - Equiratio method

The Dutch Hydrographer Wijnand Langeraar designed this new
method for maritime boundary delimitation based on equidistance

¥l,apradelle, Paul de, LA FRONTIERE, Paris, Les Editions
Internationales, 1928, 368p., at 215-2186.

®UN Doc. Annex to A/CN.4/61/Add.1(18 May 1953), Yearbook of
the International law Commission, 1953, Vol. II, at 189.

GIICJ Rep. 1882, para. 120, at 85.
62ICJ Rep. 1982, para. 120, at 85,
6‘:Arbitral Award, 1985, 25 International Legal Materials 252-

309(1986), para. 1068, at 295-296; 89 Revue General de Droit
International Publigue 484-537(1983), para. 106, at 526-52Z7.
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method." In his description, the method is like this:
A boundary line between the offshore areas under the
jurisdiction of two coastal States, either adjscent or
opposite, will be called an equiratio line when every
point of it will be defined by a constant ratio of its
distances from the nearest points of the baselines from
which the br?adth of the territorial sea of each State
is measured.&
He further explained that the lines would be finite stretches of
lines or curves which would be either arcs of circles or parts of
ellipses, parabolas, or hyperbolas. After satisfactory testing
against the decided cases by ICJ, the author concluded. that
equiratio was capable of satisfying every nuance of equity.=E

There has been no opportunity to apply this method in reality.
The reluctance on the part of disputing States Lo agrec on tLhe
drawing of baselines, either normal or straight, may weaken the
credibility of this new approach.

2(g) - Area-weighted equidistance method

The essential idea of this method rests on the comparison of
the area of sea and the area of the adjaccnt land of the coastal
States. In view of the evolution of customary rules on maritime
delimitation, it is inconceivable to use sych a method which does
not derive its entitlement from the coast.Y

2{h) - Geomorphological method

Rooted in the formation of seabed morphology, this method can
be classified either as a circumstance or a method based on
geomorphological consideration., It was used in the Indonesia-

ﬁébangeraar, Wijnand, SURVEYING AND CHARTING OF THE SEAS,
Elsevier Oceanography Series, No. 37, 1984. Langeraar, Wijnand,
"Equitable Apportionment of Maritime Areas through the Equiratic
Method", 36 Hydrographical Review 19-28 (1985). Langeraar, W.,
"Maritime Delimitation, the equiratio method -- a new approach",
i0 Marine Policy 3-18(1986).

65Langeraar, W., "Maritime Delimitation, the equiratio method -
- a new approach”, 10 Marine Policy 3-18(1986), at 7.

EBLangeraar, W., "Maritime Delimitation, the equiratic method -
- a new approach”, 10 Marine Policy 3-18(1986), at 7-8.

"Kapoor, D.C. and Kerr, Adam J., A GUIDE TO MARITIME BOUNDARY
DELIMITATION, Toronto, Carswell, 1686, at 85,
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Australia delimitation in the Timor TrousghEE and the Indonesia-
Thailand agreement in the Gulf of Thailand.® Th% United States also
invoked this concept in the Gulf of Maine Case.ﬁ The usefulness of
this method becomes doubtful in light of the growing trend towards
a single maritime boundary for both continental shelf and EEZ. It
also lacks the neutral character that geometric methods have.

2{(1) - Ecological method

This method was advocated by the United States in the Gulf of
Maine Case on the ground that there was a certain ecological
pattern and ecosystem which should be respected by the delimitation
lines. But the Chamber did not accept it.l Like the
geomorphological method, +the significance of this method is
diminished when a single boundary line is constructed and a
geometric method with neutral character is called for. Besides, as
pointed out by Weil, maritime boundary delimitation is a judicial-
political operation, Natural boundary can be adopted only when
accepted by States.'

3 - Choice of Practical Methods in the Gult of Tonkin

The selection of practical methods to effect the delimitation
lines in the Gulf of Tonkin will be based on equitable criteria
applicable and relevant circumstances identified. In different
sectors of the delimitation area, the choice of methods will be
different because different considerations come into play.

3{a) - Bisector line at Tra Co

The relevance of Tra Co lies in that it is not only the land
boundary terminus but also a point where the general direction of
coast changes., The basic equitable criterion is the equal division
of the overlap of maritime projection of the respective coasts.
Bearing in mind also that the coastal lengths of the two countries
in the Gulf achieve an approximate eguality, the only way to
separate the area equitably is through the use of bisector line.

EEJagota, S5.P., MARITIME BOUNDARY, Dordrecht., Martinus Nijhoff
Publishers, 1985, at 89, 123,

59Jagota, S.P., MARITIME BOUNDARY, Dordrecht, Martinus Nijhoff
Publishers, 1985, at 83, 123.

TE]United States Memorial, para. 315.
ICJ Rep. 1984, para. 166-168, at 316-317.

72Weil, Prosper, THE LAW OF MARITIME DELIMITATION, Cambridge,
Grotius Publications Limited, 1989, at 21-45.
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The two straight lines from Tra Co to Hon Dau and from Tra Co to
Kuantou Chiac form an angle of 140°., To divide it by half, one will
get a bisector line.

As has been said in Chapter X, within the hypothetical line
drawn from Pingma Chiao to Tra-co, the waters inside the line are
enclosed on three sides by Chinese coasts with Weizhou Dao and
Xieyang Dao at the centre. The bisector line must try to avoid
swinging inside the line so as to cause cut-off or encroachment
effect. The Iles Kao Tao and Weizhou Dao and Xieyang Dao must also
be taken into consideration. As elaborated in Chapter XI, the
effects given to Iles Kao Tao is 1/4, 12°5', and to Xieyang Dao
and Weizhou Dao 1/2, 13°.

The commencing point of this bisector line is Tra-co. Ils
direction is defined by the adjusted lines at bearings of 20° and
164° of parallel., Where will it terminate? Keeping in mind that the
relationship of coasts changes from adjacency at Tra Co to
oppositeness some point where the coast of Vietnam is opposite to
that of China. The point is on the line linking the midpoints of
the lines between Tra-co and Pingma Chiao and between Cam Pha Port
and Tachiao Tou. The distance between Tra-co and Pingma Chiao is
118.5 miles and between Cam Pha Port and Tachiac Tou is 122.9
miles. The midpoints are 59.25 miles {108°1'51"E, 20°11°'45"N) and
61.45 miles (108°39'40"E, 20°42'51"N). The coordinates of tLhe
terminating point of the first sector 1line is 10816°'32"E,
20°24'01"N (hereinafter designated as point A). The angle bisected
is 117% The blsector llne so obtained has a bearing of 78.5" of
parallel of latitude.

3{b) - Median line from point A to the closing line

The coasts of Vietnam and China are roughly in a parallel
oppositeness throughout the Gulf from point A downward. As
discussed above, unless there are some overriding circumstances
which will warrant deviation from 1it, the median line will be
applicable to effect an equal divisien of overlap of maritime
projection from the respective coasts of Vietnam and China. The
median line can be drawn with a simplified equidistance line. The
basepoints selected to draw the median line are based on the
general direction of the coasts. The following points are used on
Vietnamese coasts: Cam Pha Port, Hon Dau, Cap Chao, Mui Ga, Muil
Ron, Mui Ong, Cap Lay and Mui Da Nang; on Chinese coast: Tachiao
Tou, Yingge Tsu, and Chinmu Chiao. The line thus <constructed

BThese figures are obtained by the author on the basis of the
map entitled Asia, South China Sea, MUI DA NANG TO SHENQUAN GANG:
Including Hainan Dac (Hai-Nan Tao) and Paracel Islands, published
and prepared by the VUnited States Defense Mapping Agency
Hydrographic/Topographic Center, Washington, D.C., 8th Edition,
Sept. 7, 1985, scale 1:1,035,000,
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connects the following points {(see Map 21):H

1. Point A (108°16'32" E, 20%24'1" N);
2. Point B (108%1'31" E, 20°11748" N);
3. Point C (107°41'25" E, 19°55°50" N);
4, Point D (107°16'18" E, 19°25'45" N);
5. Point E (107°14'40" E, 19914729" N);
6. Point F (107°26°13" E, 18%55°58" N);
7. Point G (107°29°40" E, 18°36'35" N);j
8. Point H (107%38'5" E, 18%4'1¢" N};
9. Point I (108°19'58" E, 17°19’42" N);
10. Point J (108%42'12" E, 17°16’1" NJ);
11. Point K (108°55'2" E, 17°9'22" N).
3{c) - Semienclave and partial enclave line of Dao Bach Long Vi

As examined in Chapter X, the Vietnamese island Dao Bach Long
Vi which is only 7.3 nautical miles from the median line will
result in ineguity if given full effect. The solution is to give
a limited effect by using the technique of semienclave and partial
enclave., Thus a 13-mile radius with the island as the centre will
produce a bulge line joining on two points with the median line
between B, C, and D. These are Point L (107°53’50" E, 20°87 7" N)
and Point M (107%°41’'16" E, 19'55°14" N). This semienclave and
partial enclave will give Dao Bach Long Vi a 12-mile territorial
seas and 1-mile continental shelf and EEZ.

4 - Complete Boundary Line

The final line will consist of the straight lines (between
Points L and M is an arc line) linking the following peints (see

Map 21):"°

1. Tra Co (108°3'13" E, 21'3072" N);
2. Point A (108°16°32" E, 20°24°1" N};
3. Point B (108°1'31" E, 20°11°48" N);
q, Point L (107°53'50" E, 20°8'7" N);
5. Point M (107%41’16" E, 19°55°14" N};

"rhese points are determined by the author on the basis of the
map entitled Asia, South China Sea, MUI DA NANG TO SHENQUAN GANG:
Including Hainan Dao (Hai-Nan Tac) and Paracel Islands, published
and prepared by the United States Defense Mapping Agency
Hvdrographic/Topographic Center, Washington, D.C., 8th Edition,
Sept. 7, 1985, scale 1:1,035,000.

NThese points are determined by the author on the basis of the
map entitled Asia, South China Sea, MUI DA NANG TO SHENQUAN GANG:
Including Hainan Dao (Hai-Nan Tao) and Paracel Islands, published
and prepared by the United States Defense Mapping Agency
Hydrographic/Topographic Center, Washington, D.C., Bth Edition,
Sept. 7, 1985, scale 1:1,035,000.
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6 Point D (107°16'18" E, 19°25'45" N}
7. Point E (107°14°40" E, 198°14°'29" N);
8. Point F (107°26’13" E, 18°55°58" N):
g. Point G (107°29°40" E, 18°36735" N);
10. Point H (107°38°5" E, 18°4'19" N);

11. Point I (108°19°58" E, 17°19'42" N);
12. Point J (108°42°12" E, 17°1671" N):
13. Point K (108°55'02" E, 17°9’22" N).

5 — Summary

International law has not obliged coastal States to use any
single method as & priori. A circumstance-oriented approach is
adopted instead. Different methods can be employed to meet the
requirements of equity. A method for the provisional line may very
well be different from the method for the final line. So may a
method for one sector be different from the method for arnother
sector. Practical methods play the role of serving the requirements
of equitable criteria and relevant circumstances. Increasingly,
geometrical methods become the preferred group to non-geometric
ones due to their precision, simplicity, and convenience.

Frequently wused methods in State practice and judicial
decisions include the equidistance method, the perpendicularity
method, the bisector method, and the latitude, longitude and
azimuth method. In adjacent situation, an initial line can be drawn
with the bisector method (perpendicular line is a special case of
the bisector line). In opposite situation, a median line can be
properly effected by the equidistance method. :

In the Gulf of Tonkin, the first segment of the delimitation
line from Tra Co to the midpoint where the coasts of Vietnam and
China become completely opposite, will be delimited by a bisector
line. By taking into consideration of the Iles Kao Tao and Weizhou
Dao and Xieyang Dao, the bisector line is adjusted accordingly,

Once the coastal relationship becomes complete opposite, the
appropriate method to effect an equal division of the overlap of
coastal projections of Vietnam and China is a simplified
equidistance method to draw a median line. This median line will
go as far as the closing line of the Gulf between Mui Da Nang and
Chinmu Chiao.
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CHAPTER XIIT

TEST OF PROPORTIONALTITTY

The exercise of delimiting maritime boundaries cannot be
complete without conducting the proportionality test. The idean of
dividing sea areas proportionate to the respective coastlines of
the States in question was developed quite early. But the modern
conception of the Proportionality test in maritime boundary
delimitation is of recent origin from the evolution of customary
international law especially through the Judicial or arbitral
decisions of international tribunals,

1l - Basic Rules

l1{a) - Early jdeas

Samuel Pufendorf was the first Jjurist to expound on
proportionality in sea boundary division. He suggested that for the
division of a strait or bay, "the sovereignty of each shall extiend
into the middle in propertion to the breadth of its land".! Thise
conception of Proportionality served as a basic principle governing
the delimitation. The modern conception of proporlionality was
pursued in the context of two complementary processes: the
delimitation and the post-delimitation check.

1(b) - Proportionality as a relevant factor

The North Sea cases articulated the element of proportionalily
for the first time. EFssentially, the Court proposed Lhat
proportionality functioned as a relevant factor in drawing the
line. Properticonality was perceived between the extent of
continental shelf and the length of the coasts measured by theijr
general directions in order to eliminate or minimize the distorting
effect prodyced by concave or convex coasts or by irregular coastal
formations.*

!Rhee, Sang-Myon, "Sea Beundary Delimitation Between States
Before World War II", 76 American Journal of International Law 555-
588(1982), at 556-557,

'ICJ Rep. 1969, para 93.

240



The Anglo-French case provided detailed exposition on the use
of proportionality as a criterion to evaluate a particular
geographical feature in the context of the specific method
utilized., The Court stated:

The factor of proportionality may appear in the form of

the ratio between the areas of continental shelf to the

lengths of the respective coastlines, as in the North Sea

Continental Shelf cases. But it may also appear, and more

usually does as a factor for determining the reasonable

or unreasonable -~ the equitable or inequitable effacts

of particular geographical features or configur?tions

upon the course of an equidistance-line boundary.

The Court concluded that proportionality was to be used as "a
criterion or factor relevant in evaluating the equities of certain
geographical situations, not as general principle providing an
independent rights to areas of con®inental shelf".' In other words,
preporticonality was not comparable with cther relevant
circumstances in entitling ithe coastal States to continental shelf.
Rather, it was a corrective device in evaluating any inequitable
result created by the unusual geographical feature. Therefore, the
Channel Islands were considered to cause inequity if the median
line had been permitted to run between the archipelago and the
French coast due to their proximity to the French coast.’
Similarly, the British Scilly Isles were given half-effect because
of their distorting effect on the course of boundary in the
Atlantic region.’ '

In the Tunisia~Libya Case, the Tunisian Kerkennah Islangds were
attributed half-effect, but insufficient reason was given.' Half~
effect was flso accorded to Seal Island of Canada in the Gulf of
Maine Case.’” In the Libya-Malta Case, the significant disparity
between the lengths of the respective coasts was taken inte account
under the criterion of proportionality as a relevant circumstance.’

Proporfionality, as a relevant circumstance, functions as an
aspect of equity against disproportionally distorting effect
created by particular geographical features, whether it is island

3Arbitral Award, 1977, para. 100, at 67.

‘Arbitral Award, 1977, para. 101, at 68.

5Arbitral Award, 1977, para. 196, at 101.
fArbitral Award, 1977, paras. 248-250, at 123-124.
'1CJ Rep., .1982, paras. 128-129, at 88-89.

*ICT Rep., 1984, para. 222, at 336-337.

*ICJ Rep., 1985, paras. 66-68, at 48-50.
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or lengths of coasts. Proportionality as a relevant circumstlance
should, therefore, be distinguished from proportionality as a post-

line-drawing test to determine the equitableness of the lines 1thus
drawn. -

1{c) - Proportionality test

Based on the proposition of the North Sea cases, the Court
put the proportionality test into operation in the Tunisia-Libva
Case. The only absolute requirement of the test was that comparison
must be made between likes.!! The test proceeded through the
following steps. First, the Court was not deterred from taking into
consideration the interpal waters within the baselines for the
purpose of calculation.” Next, an appropriate area was enclose
with lines for comparison and calculation. Lastly, three aspects
were selected for comparison and calculation: Lthe lengths of consts
measured from the low-water mark by discounting small inlets,
creeks and lagoons; the coastal front represented by straight lincs
indicative of the general directions of the coasls; and the sca-
bed areas below low-water mark. The ratios in the Tunisia/Libva
Case stood respectively as 31:69, 34:66, and 40:60. 1

In the Gulf of Maine Case, the test was deemed unnecessary
within the closing line of the Gulf because "it is precisely those
parameters which served the Chamber as a guide in determining Lhe
parts of the line which are to take effect in this portion of the
delimitation area”.” It was obvious that the primary interes! of
the parties was focused on the Georges Bank. When assessing the
equitable character of the 1lines drawn, human and economic
geography may be a factor.! However, only "catastrophic
repercussions” caused to the "livelihood and economic well-being
of the populatiqp of the countries concerned”" can bring this fTactor
into operation.*

The Arbitral Tribunal in Guinea/Cuinea-Bissau Case rejected
the argument of proportionality with respect to landmass, and
concluded that by taking into account the Bijago Islands, the Lwo
States were deemed to have the same length of coasts and hence

71cs Rep. 1982, paras. 103-104, 130, at 76, 91.
107 Rep. 1982, para. 103-104, at 76.

%1cJ Rep. 1982, paras. 103-104, at 91.

H1cg Rep. 1984, para. 231, at 340.

H1cJ Rep. 1984, para. 232, at 340.

"

“ICJ Rep. 1984, para. 237, at 342,
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"neither of the two parties can claim any additional adv:;u‘:tage".1E
When Libya advocated the significant disproportionate lengths. of
the coasts between herself and Malta in the Libya/Malta Case, the
Court did not endorse it as a proportionality question and offered
the following warning:

to use the ratio of coastal lengths as of - itself

determinative of the seaward reach and area of

continental shelf proper to each party, is to go far

beyond the use of proportionality as a test of equity,

and as a corrective of the unjustifiable difference of

treatment resulting from scme method of drawing the

boundary line. If such a use of proportionality were

right, it is difficult indeed to see what room would be

left for any other consideration: for it would be at once

the principle of entitlement to continental shelf rights

and also ]Fhe method of putting that principle into

operation.
The difficulty of undertaking the preportionality test in that case
lay in the fact that the claims of Italy, the prospective
delimitations, and the problem in identifying precisely the
relevant coasts or areas made inappropriate and impractical the
form of proportionality test used in the Tunisia/Libva Case.:’ The
calculation of the ratio of coastal lengths became redundant
because the ratio had already been used in determining the lines.,
According to the Court, the areas appertaining to each party after
the %Flimitation satisfied the requirement of proportionality
test.

The proportionality test can be best used in a clearly
definable ?elimitation area, such as in the Gulf of Maine or Gulf
of Tonkin." Professor Jaenicke considered that the test can be
applied with respect to the proportionality calculaticon between the
lengths of the coasts and the maritime area to be attributed to
these coasts as both a confirmation of the equitableness of the

®arbitral Award, 1985, para. 118-120, at 300-301.
"1cs Rep. 1985, para. 58, at 45,
B1CJ Rep. 1985, para. 74, at 53.

¥1cJ Rep. 1985, para. 75, at 55.

20Charney, Johnathan I., "The Delimitation of Ocean
Boundaries", in Dallmeyer, D.G. and DeVorsey, L. Jr., eds., RIGHTS
TO OCEANIC RESQURCES -- Deciding and Drawing Maritime Boundaries,

Dordrecht, Martinus Nijhoff Publishers, 1989, 25-49, at 38.
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delimitation and a correction if the test is not satisfied.ﬂ

2 _ - Application of Proportionality Test in the Gulf of Tonkin

The delimitation area in the Gulf of Tonkin will be enclosed
by the two closing lines on the east end of the Qongzhou Strait and
the Grand Entrance. Proportionality, as a factor, has been taken
into account in drawing the median line in the form of comparison
of coa~tal lengths. The coastal length represented by the general
directions of the coasts of the twd countries have achieved an
approximate equality (Vietnam: 461.6§ miles, China: 464.5 milesg),
The ratio is 1:1.006.

The two States have a broad equality of coasts and coastial
frontage (measured by general direction). It becomes superficial
to proceed to examine the areas appertaining to each Stale as an
element of the proportionality test. There is no reason to suggest
that this is imperative. The boundary line will be most unlikely
to have a "catastrophic" consequences on the local communities. So
the test of proportionality is satisfied.

3 - Summary

To summarize, several points need stressing. First, t(Lhe
proportionality test does not require a uniformity of wavs to carry
it out. Proportionality test can take a form most appropriale in
a particular circumstance. There are a few forms of the test krnown
through judicial decisions, such as the ratio of coastal lengths,
the ratio of coastal frontages, the ratio of areas appertaining to
each other party after delimitation lines have been drawn, and the
consequence of delimitation lines on the livelihocod and ecaonomic
well-being of the community. Secondly, the test does not abide by
an arithmetic calculation and an approximate legal equality is
sufficient for the purpose of fulfilling the requirements of
equity., Thirdly, a distinction must be made between proportionality
as a relevant factor in performing the function of equity in laying
down the lines on the one hand, and proportionality as a test in
evaluating the equitableness of the lines thus drawn. Thereforec,
if the comparison of coastal lengths has been taken into
consideration in the process of determining the delimitation lines,
it may be omitted at the stage of the proportionality test.

Because there is an approximate equality between ihe
respective coasts of Vietnam and China, which factor has already

21Jaenicke, G. "The Role of Proportionality in the Delimitation
of Maritime Zones", in Bos, Adriaan and Siblesz, Hugo, eds.,
REALISM IN LAW-MAKING -- Essavs on International Law in Honour of
Willem Riphagen, Dordrecht, Martinus Nijhoff Publishers, 1986, 51-
69, at 69.
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been reflected in the drawing of a bisector line for the first
segment and a median line for the second segment, the test of
proportionality has been satisfied.
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CONCILLIJS TON

The task of drawing a delimitation line has been fulfilled.
The following will serve as a concise statement of the principnl
conclusions reached in the thesis.

The questions that the dissertation has tried to answer are:
(1) Did the 1887 Sino-French Convention establish the marit ime

boundary between Vietnam and China in the Gulf of Tonkin®
{2) W¥What rules and principles of international law arc applicahle

to the delimitation of the territorial seas, exclusive

economic zone and continental shelf in the Gulf of Tonkin
between Vietnam and China®
(3) VWhat is the single maritime beundary appertaining respectivelv

to Vietnam and China in the Gulf of Tonkin between the castern
point of Tra Co and the closing line of the Gulf?

Question 1

The 1887 Sino-French Convention did not establish & maritime
boundary as such between Vietnam and China in the Gulf of Tonkin.
A pre-existing treaty can establish maritime boundary by eilher
express acceptance by the State parties or recognition bv the State
parties as satisfying equitable reguirements. Vietnam has fuiled
to show either of these necessary conditions.

In accordance with the rules on treaty interpretalion, it has
been found that the 1887 Sino-French Convention was not intended
to establish a maritime boundary in the Gulf of Tonkin. The Partics
to the Convention has not accepted expressly it as having the
effect of dividing the marine areas in the Gulf. The Convention
line fails to reflect equity "as understood in maritime
delimitation. The examination of four key terms used in the 1887
Convention has revealed the object and purpose of the Convention
as well as the intention of the Parties to the Convention. Iles was
not assigned a special meaning so as to include the surrounding
waters. Even if it was given a special meaning, the only possible
maritime zone was a three-mile territorial sea. Paris meridian
105°43'FE has neither a starting nor terminating point. Furthermore,
‘ambiguity arises from three different versions of translation of
its seconds. The line passing through the eastern point of Tra-co
was not intended as establishing a maritime boundary in the Gulf
of Tonkin. Nor has it been accepted as such by the Partics.
Frontiere was not used to mean maritime boundary in the Convention.
The complete absence of terms such as, "sea", "territorial sea",
"waters"”, and "maritime", indicates that the ohbject and purpose of
the Convention 1is the delinmnitation and demarcation of land
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houndary, not sea boundary.

In support of its argument on 1887 Convention, Vietnam invoked

the concept of historic waters. Vietnam's claim, however, has
failed on the following grounds: too brief period; no effective
exercise of authority; China'’s objection; other countries’

protests; and the practical problem of dividing the historic waters
in the Gulf.

Vietnam has also relied on the doctrine of State conduct to
bolster ils case. If State conduct has shown & consistent respect
Tor a de faclo or modus vivendi line for a reasonable pe:ricd of
time, State conduct can be taken into account in the delimitatien.
If any detrimental effect happens Lo the cther Party as a result
of reliance on the said conduct, a claim of estoppel can arisec.
State conduct can also evince acceptance of a particulur sei of
equitable criteria, relevant circumstances, and practical methods.
Fishing activities and offshore o0il concessions can hardly have anyv
material influence on the delimitation line. The conduct of China
and Vietnam has not shown any respect for the Paris meridian of
105°43'E in their practice relating to the territorial seas, marine
fisheries, and offshore petroleum development. Nor have China and
Vielnam accepted any set of equitable criteria, relevant
circumstances, and practical methods for the division of ocezn
space in the Gulf of Tonkin.

Question 2
Overview

There are two types of maritime boundary: single line cr
separate line. A growing trend is to use a single line to separate
both EEZ and conlinental shelf. This is partly because of the
identical rules on entillement for both EEZ and continental shelf
within 200 miles as embodied in the 1982 Law of the Sea Conventior.
A single line will divide both continental shelf and EEZ, as well
as territorial sea in the Gulf of Tonkin.

The multiplicity of the sources of applicable law
(conventions, treaties, judicial decisions, and legal writing} has
caused confusion. The mainstream is the six major cases vwhich
entail most of the rules on delimitation. Scholarly writings plavs
an important role in the law-making process. More than 100 maritime
boundaries have been settled through bilateral agreements. Therc
are still over 400 potential maritime boundaries to be drawn.

The rules on delimitation include: legal principles, equitable
criteria, relevant circumstances, and practical methods. Each plays
its respective recle in the hierarchical framework of rules.

Drawing of a provisional line based on equal division of
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coastal projection constitutes the first step in the delimitation
process. A subsequent correction can be carried cut. to fake into
account the relevant circumstances. An equidistance line c¢an be
used to effect the provisional line in opposile situation. A
perpendicular or bisector line will be more appropriate in adjacent
situation.

The principle of delimitation by agreement contains throe
elements: invalidity of unilateral delimitation, genuine elfort Lo

arrive at agreement, and third-parily dispule settlement procedure.

Relevant Circumstances

Any generalization of the relevant circumstances is rislhy
because there are many gaps and ambiguities in the law., Some
circumstances will be always relevant, such as the factors der ived
from coastal geography. Others may play a subordinate role, (o
instance, security, historic title, and navigation. Stil] others,
e.g2. landmass or sovereign equality, have been thrown out
completely. Geographical circumstances relating to the couas! have
acquired a preeminent stalus vis-a-vig other non-geographical onos.

The distance crilerion has been recognized as a relevan! in
opposite situation. But its relationship with adjacency is stil]
obscure. The lecation of land boundary terminus s
perpendicularity to coasts can be relevant in deciding the
perpendicular line o1 bisector line in adjacent situation. Genersal
geographical context can plav a supportive role. However, ils oxncl
application needs further clarification. Geomorphology and geology
does not have any material relevance as far as delimitation withii,
200 miles is concerned. Ecology 1is rejected because of ilx
exclusive association with the water column in a single 1inr
delimitation, and because of its dubiocus natural stability and
identifiability. Natural resources can be taken inLo account I
the Parties agree. Navigation has a better application in near-
shore areas. The same is true with the circumstance of Sccurily.
The effect of a third State’s claim or interest sLill causes
controversy. Establishment and delimitalion of any other marilimc
zone may arise fairly often due to the variety of marine zones .
be delimited. Pure economic interesis (e.g. developing nation
status, economic dependency or poverty! are extrinsic toe maritime
delimitation. However, if the boundary line will likely have «
catastrophic consequences on the economic well-being of the coastal
community concerned, economic factors can be used to correci the
inequity.

Equity and equitable criteria

All rules, criteria, circumstances and methods revolve around
equity as the central controlling device. Though full of ambiguity,
arrival at an equitable solution is the minimum requirement in any
maritime delimitation. Negatively, equity is distinct from ex acque
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el bono, applying abstract justice, equality, distributive Justice
or refashioning nature. Positively, equity is expressed through the
well-known equitable criteria: land dominates the sea, equal
division of overlap, non-encroachment, cut-off effect, and respect
for all relevant circumstances, etc. However, it is still uncertain
whether there is any material difference between eguitable criteria
and relevant circumstances.

Question 3

Closing line

The questions of relevant coasts and the delimitation area
become the qguestion of determining the closing lines in the Gulf
af Tonkin. The considerations to determine ihe closing lines for
the purpose of delimitation include the location of the natural
entrance points, ihe difference of choice of equitable criteria,
relevant circumstances, and practical methods in delimiting the
boundary beiween the inner zone and the outer zone, Lhe coverasge
of =all delimitation boundaries and relevant coasls,; and the
position of the Parties.

The line connecting Mui Da Nang and Chinmu Chiao satisfies
better than any other closing line the requiremenis as a closing
line in the Gulf of Tonkin. The ¢losing line in the Qongzhou
Strait’'s west end is decided as the line between Niupi Chiao and
Mulan Tou for the purpose of calculation of the length of coasts.
The closing in the Qongzhou Strait’s east end is decided as the
line between Chiaowei Chiao and Linkao Chiac for the purpose of
determination of the geometric shape of the delimitation area.

Coastal relationship

The dominance by one siluation over ancther is to be avoided
to ensure the eqguitableness of the delimitation. There are four
situations in the Gulf of Tonkin. The coasts from Tra Co to Kuantou
Chiao has a complete adjacency with the Vietnamese coast from Tra
Co to Hon Dau. This adjacent relationship gives way to partial
adjacency from Kuantou Chiao to Yinglo Chiang. From Yinglo Chiang
to Chiaowei Chiao, the coasts become partial opposite. Finallywy,
from Linkao Chiao to the closing line of the Gulf, a complete
oppositeness exists. One predominant feature is the parallel
relationship between coasts of China and Vietnam wiih complete
oppositeness for the greater part of the Gulf.

Coastal geographical features

The three principal elements of the coasts are concavity,
convexity and irregularity; length of coasis; and general direction
of coasts. Egqguidistance line will be more likely to produce an
ineguitable result in an adjacent situation. Chinchou Wan is
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qualified as a relevant concavity to Justify the drawving of a
straight line across its mouth to measure the general direction of
the coasts.

Because the coastal lengths of China and Vietnam in the Gulf
of Tonkin achieve an approximate equality, bisector line is adopted
from Tra Co to the middle point and then a median line from Lhis
point to the closing line of the Gulf. The concavity of Chinchou
Wan is justified for drawing a straight baseline on the basis of
State practice and Article 10 of the Law of the Sea Convention. The
changes of general directions at Tra Co, Yinglo Chiang, Chiaowel
Chiao and Linkao Chiao are relevant circumstances in the Gulf of
Tonkin delimitation.

Effects of islands

Islands can be given full, limited or no effecl in waritime
delimitation. Islands close to the median line Iin an opposite
situation, on the wrong side of Lhe median line, and c¢losc to the
bisector line in an adjacent situation, will be accorded limiled
effect. The techniques to carry out the limited effect are halfl-
effect {angular displacement and transverse displacement.), limiled
percentage of coastal length, and enclave {complele enclave,
partial enclave and semi-enclave).

Six types of islands in the Gulf of Tonkin call for different
treatment each. Because of its immense size, populalion, economic
activities, and political considerations, Hainan Island is given
full effect. Archipelago des Fai Tsi Long constitules an intevial
part of the Vietnamese mainland and the territorial seas of encl
island are merged. A tangent line is drawn around the most outlying

islands to calculate the length of the islands so as Lo give them
a certain percentage in the entire length of the Vietlnamese coasi..
The tangent line measures 24.6 miles which represents 5.6% ol Lho

entire length of Vietnamese coast. Iles Kao Tao is given 1/4 effect
due to its location, size and relationship with the mainland. This
is done by an angular displacement so as to avoid the cut-off
effect on the Chinese coast. A partial and semi-enclave solubio:
(13-mile radium of a bulge line) seems most suitable for Dao Bach
Long Vi because of its closeness to the median line. Surrounded on
three sides by Chinese coasts and with a distance to Vietnamesc
coast of 3 times that to Chinese coasts, Weizhou Dao and Xieyang
Dao are accorded half effect (13'). The immense size of the Gulf of
Tonkin and the complete parallel oppositeness between Chinese and
Vietnamese coasts for the most part, the individual coastal islands
on both sides are not given any weight.

Practical methods and their application in the Gulf of Tonkin

No single method is mandatory for coastal States Lo use.
Different methods can be emploved in different segment of the
delimitation line and at different stage of the delimitation
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process. Geometrical methods are increasingly adopted due ic their
precision, simplicity, convenience and neutrality. The principal
methods used are equidistance method, perpendicularity method,
bisector method and latitude, longitude and azimuth method. To
effect an equal division of the coastal projection of each State,
a bisector method is more appropriate in adjacent situation and a
median line in opposite situation.

In the Gulf of Tonkin, a bisector line is drawn from Tra Co
to the midpoint where the coasts of Vietnam and China becomne
complete opposite. A median line is drawn by a simplified
equidistance line to effect an equal division in the part with
cpposite situation until the line reaches the closing line of the
Gulf between Mui Da Nang and Chinmu Chiac.

Proportionality test

Proportionality test can take several forms, such as the ratio
of coastal lengths, the ratio of coastal frontages, the ratic of
areas appertaining to each other party after delimitation linew
have been drawn, and the consequence of delimitation lines on the
livelihood and economic well-being of the community. An approximate
legal equality will suffice to satisfy the requirements of equityv.
It is essential to distinguish between proportiocnalily as &
relevant factor in establishing the lines and proportionality in
evaluating the equitableness of the lines thus drawn. Therefore,
if the comparison of coastal lengths has been tLaken inte
consideration in determining the delimitation lines, it may not be
necessary to use it again in the proportionality test.

The approximate equality between the respective coasi of
Vietnam and China make it unnecessary to undertake another
proportionality test since the lengths of coasts have already been
reflected in drawing the bisector line and the median line in the
Gulf of Tonkin,
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APPENDICES

It would not be necessary to produce this rather lengtiny
appendices if the Gulf cof Tonkin dispnte were woll-decument o and
if there were any previous comprehensive Jegal study on the
subject. These appendices are essential documents to underst o t e
background and the main argument s presented in the thesis., Appondia
I includes threc documents on Chinese and Vielpamese tatl foninl
legislation on maritime zones and delimitation. Appendix 11
reproduces the 1887 Sino-French Boundary Convention which forms o
of Vietnam's main claims. Appendix 11F lists Lhe impeirtand
documentis aboul the positions of the Parties and the origin ol the
disputes. Appendix IV contains documents on the responses of  some
ceritical third States in the Gulf of Tounkin disputes,

Appernadisx ¥ - Nat dioriall l.epgislations  aicl

Strajight Baselinoes of

VMicetnam @ Chidregy ——- - - m e e e ol

Appendix I X —~ Consent ioiy e boatdses

o 1ay Delimitalion de 1o Firontdcoroe

Entre 1a Chine et le Toiilcir
Sdgnec a Pehkin e 26 Jjuin 1Ss7 ———- 201

Appendix TIY - Pogitions of Vietnam and Chaiinag —-- 2660

ADpDpendix IV -~ Dispute in the Guif of Tomnls i
' and Other Third Stateg ———~="—~======

r>
¥

-1




Appendbdix T

National legicslations and Straight Baselines of

Vietnam and China

Statement on the Territorial Sea, the Contiguous Zone, the
Exclusive Ecocnomic Zone, and the Continental Shelf of Vietnam
-- May 12, 1977. Source: Smith, Robert W. EXCLUSIVE ECONOMIC

ZONE CLATMS -- An Analysis and Primary Documents, Dordrecht,

Martinus Nijhoff Publishers, 1986, at 481.

Declaration du Gouvernement de la Republique Socialiste du
Viet Nam Concernant la Ligne de Base de la Mer Territoriale
du Viet Nam -- 12 novembre 1982. Source: UN Doc., A/37/697,

Declaration on China's Territorial Sea ~-- September 4, 1958.
Source: Peking Review, September 9, 1958,
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STATEHENT On THE TERRITORIAL SEa,
THE CONTIGUOUS ZONE, THE EXCLUSIVE ECONUMIC ZORE,
AND THE CONTINENTAL SHELF OF VIETNAMI

The statemzant which is dated May 12, 1977, and has been approved by the

Standing Committee of the SRV National Assembly, reads in full as
follows:

The Government of the Socialist Republic of Vietnam,

After approval by the Standing Committee of the National Assembly of
the Socialist Republic of Vietnam,

Peclares that it has defined the territorial sea, the contiguous zone,

the exclusive economic zone and the continental shelf of the Socialist
Republic of Vietnam as follows:

L. The territorial sea of the Socialist Republic of Vietnam has a
breadtn of 12 nautical miles measured frow a baseline which links the
furthest secaward points of the coast and the outermost points of Viat-

namese offshore i(slands, and which is the low-water line along the
coast.

The waters on the landward side of the baseline constitute internal
waters of the Socialist Republic of Vietnam.

The Socialist Republic of Vietnam exercises full and complete sover-
eignty over its territorial sea as well as the superjacent air space
and the bed and subscil of the territorial sea.

2. The contiguous zone of the Soclalist Republic of Vietnaw is a
lZ-nautical-mile maritime zone adjacent to and beyond the Vietnamese
territorial sea, with which it forms a zone of 24 nautical miles from
the baseline used to measure the breadth of the territorial sea.

l. Foreign Broadcast Information Service (FBIS), Daily Report:
Asia & Pacific, May 24, 1977.
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The Government of the Socialist Republic of Vietnaw exercises the nec-
essary control in its contiguous zone in order to see to its security
and custom and fiscal interests and to ensure respect for its sanitary,
emigration and immigration regulatiens within the Vietnamese terricory
or territorial sea.

3. The exclusive economic zone of the Socialist Republic of Vietnam
is adjacent to the Vietnamese territorial sea and forms with it a
200-nautical-mile zone from the bpaseline used to wmeasure the breadth of
Viernam's territorial sea.

The Socialist Republic of Vietnam has sovereign rights for the purpoese
of exploring, exploiting, conserving and managing all natural
resources, whether living or non-living, of the waters, the bed and
subsoil of the exclusive economic zone of Vietnam; it has exclusive
rights and jurisdiction with regard to the establishment and use of
installations and structures, artificial islands; exclusive jurisdic-
tion with regard to other activities for the economic exploration and
exploitation of the exclusive eccnumic zone; exclusive jurisdiction
with regard to scientific research in the exclusive economic zone of
Vietnam; the Socialist Republic of Vietnam has jurisdiction with regard
to the preservation of the marine environment, and sctivities for pol-
lution control and abatement in the exclusive economic zone of
Vietnam.

4. The continental shelf of the Socialist Republic of Vietnam cowm-
prises the seabed and subsoil of the submarine areas that extend be yond
the Vietnamese territorial sea throughout the natural prolongation of
the Vietnamese land. territory to the outer edge of the continental mar-
gin, or to a distance of 200 nautical miles from the baseline used to
measure the breadth of the Vietnamese tercitoriul sea where rthe outer
edge of the continental margin does not extend up to that distance.

The Soclalist Republic of Vietnam exercises sovereiyn rights over the
Vietnamese continental shelf in the exploration, exploitation, preser~
vation and management of all natural resources consisting of mineral
and other non-living resources, together with living aryganisas
belonging to sedentary species thereon.

5. The islands and archipelagos, forming an inteyral part of the
Vietnamese territory and beyond the Vietnamese territorial sea
mentioned in Paragrapyh 1, have their own territorial seas, contiguous
zones, exclusive econouwic zones and continental shelves, determined in
accordance with the provisions of Paragraphs 1, 2, 3 and 4 of this
statement. . .

t
b. Proceeding from the principles of this statewment, specific
questions relating to the territoriul sea, the contipuous zone, the
exclusive economic zone, and the concinental shelf of the Spcialist
Republic of Vietnam will be dealc with in detail ir further regula-
tions, in accordance with tne principle of defending the suvereiznty
and interests of the Socialist Republic of Vietnam, wnd in reeping with
international law and practices.
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7. The Government of the Socialist Republic of Vietnam will settle
with the countries concerned, through negotiations on the basis of
mutual respect for independence and sovereignty, in accordance with
international law and practices, the matters relating to the maritiue
zones and the continental shelf of each country.



A/37/697
Frangais

T

DECLARATICN DU GOUVERNEMENT DE LA REFUBLIOUE SOCIALISTE DU VI Em NAM
CONCERNANT LA LIGNE DE BASE DE LA MER TERRITORIALE DU VIET MNAM

En application des dispositions Gu paragraphe 1 de la Déclaration concernant
la mer territoriale, la zone contigué, la zone économigue exclusive et le plateau
coentinental publiée par le Gouvernement de la République socisliste du Viet Nanm
le 12 mai 1977, aprés avoir &té approuvée par le Comitd permanent de 1'Assemblée
nationale de la République socialiste du Viet Nem,

Le Gouvernement de la République socialiste du Viet Nam fait la déclaration
suivante cencernant la ligne de base & partir de laqueile la largeur de la mer
territoriale du Viet Nam est mesurée :

1. La ligne-de base & partir de laguelle la mer territoriale du territoire
continental du Viet Nam est mesurée est constitu@e par une série de lignes droites
reliant les points dont les coordonnfes sont indiquées dans l'annexe ci-jointe.

2. La ligne de base de la mer territoriasle du Viet Nam, qui commence au
point 0 (le point de rencontre des deux lignes de base servant, resyzetivement, i
mesurer la largeur de la mer territoriale de la République socialiste du Viet Nam
et de la mer territoriale de la République populaire du Kampuches, qui est situé@
en mer sur la ligne reliant 1'archipel de Tho Chu et 1'iIle de Poulo Wai) et qui
se termine & 1'ile de Cen Co, sera tracée d'aprés les ccordonnées indiguées dans
l'annexe ci-jointe sur les cartes & 1'échelle de 1:100 000 publiées par la Marine

populaire vietnamienne avant 1979.

3. Le golfe de Bac Bo (golfe du Tonkin) est le golfe situ® entre la
République socialiste du Viet Nam et la République populaire de Chine; la frontidre
maritime dans le golfe entre le Viet Nam et la Chine est trac@e conformément 3 la
convention de délimitation des frontigres du 26 juin 1887 signée par la France et
la dynastie Qing de 1'Empire de Chine.

La partie du golfe qui appartient au Viet Nam constitue les eaux historiques
et est soumise au régime juridique des eaux intérieures de la République sccialiste
du Viet Nam.

La ligne de base entre 1'ile de Con Co et l'entrée du golfe sera définie aprés
le réglement du probldme relatif a la lizne de fermeture du golfe,

L. Lz ligne de base servant & mesurer la largeur de 1z mer territoriale des
archipels de Heoang Sa et de Truong Sa sera définie dans un prochain instrument
conformément au paragranhe 5 de la Déclaration du Gouvernement de la ?epubllque
socialiste du Viet Nam en date du 12 mai 1977.

N
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Frangais

5. La paftie de le mer gqui se trouve entre la ligne de base et la cdte cu
les iles du Viet Nam constitue les eaux intérieures de le République socialiste
du Viet Nam.

6. Le Gouvernement de la R&publique socialiste du Viet Mam considére que
tous les différends avec les autres pays intéressés concernant diverses zones
marines et le pleteau continentel seront réglés au moyen de négociations fondées
sur le respect mutuel de l'indépendance et de la souveraineté nationales de chaaue
pays, conformément au droit international et & la pratique internationale.

Hanoi, le 12 novembre 1982,
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frangeis

CCORDCOLNEZS 2ES FOINTS SZRVANT A ETABLIR LA LIGYE DE BASE DROITE A
PARTIE DE LASUZLLE LA LARGZUR DL LA MER TERRITORIALT DU VIET NAM
EST [ESURZE

(Annexe Jointe & la Décleration du Gouvernement de la Képubligue
socialiste du Viet Ham en date du 12 novembre 1582)

POINTS - DESCRIPTION GECGRAPHIQUE LATITUDE (N) LONGITUDE (E)

0 Sur la ligne de démarcetion sud-ocuest entre
les eaux historigues de la République
sccialiste du Viet Nam et celles de la
Républigue mopulaire du Kempuchea

Al Sur 1'ile de Nhan, dans l'archipel de ° o
The Chu (province de Kien Giang) .......... 09~ 15'0 1037 27'0
A2 Sur 1'fle de Da Le, qui est situfe au sud-est o o
de Hon Khoai (province de Minh Hai) ....... 08~ 22'8 104~ 521
£3 Sur 1'ilot de Tai Lon, dans les iles de
Con Dao (secteur administratif de o o
Con Dao-Vung Tal) +uivevrreeeninnennnnsns cee 08~ 37'8 106~ 37'5
Al Sur 1'ilot de 2ong Lang, dens les Iles de o °
Con Dao ....... ettt a e e, 08" 38'9 106° 40'3
AS Sur 17ileot de Bay Canh, dans les Iles de o o
Con Dao ...,.. C e Er sty cees 8" 39'7 1067 421 J
Ad Sur 1'ilot de Hon Hai (groupe de Phu Qui) o o r_
(province de Thuan Hai) ...vivvrnrnnnnnnnn, 09~ 58'0 109~ 05'0
AT Sur 1'ilot de Hon Doi (province de Thuan Hai)  12° 39'0 109° 28'0
AB Au cap Dai Lanh (province de Phu Khanh) ..... 12° 5318 109° 27'2
A9  Sur 1'ilot de Ong Can (province de Phu Khanh)  13° 54'0 109° 2110
AlC  Sur 1'ile de Ly Son (province de Nghia Binh) 15° 23'1 109° 09'0
All  Sur 1l'ile de Con Co (province de . o o
Birh Tri Thien) ..ioiiiviiniininnnnennnnss ... 17 10'0 107" 20'6




The Government of the People's Republiic of China {PRC) on September 4, 1958, publicly

claimed a 12-nautical-mile territorial sea to be measured From straight baselines, The
Peking Re:iew text of September 9, 1958, states:

Deciaration on China's Territoricl Sea

The Government of the People's Republic of China on September 4 issued the
following declaration on China's territorfal sea:

The Government of the Pegple's Republic of China declares:

1) The breadth of the territorial sea of the People's Republic of China
shall be twelve nautical miles. This pravision applies to all territories of
the People's Republic of China, including the Chinese mainland and its
coastat iclands, as well as Taiwan and its surrounding islands, the Penghu
Islands and all other islands belonging to China which are separated from the
mainlang and its coastal islands by the high seas.

2) China's territorial sea along the mainland and its coastal islands
takes as its baseline the line composed of the straight lines connecting
bate-points on the mainland coast and on the outermost of the coastal isiands;
the watnr area extending twelve nautical miles outward from this baseline is
China's territorial sea. The water areas inside the baseiine, including Pohai
Bay and the Chiungchow Straits, are Chinese inland waters. The islands
inside the baseline, including Tungyin lsland, Kaoteng Island, the Matsu
Islands, the Paichuan Islands, Wuchiu [sland, the Greater and Lesser Quemoy
Istands, Tatan Island, Erhtan Island and Tungting Island, are islands of the
Chinese inland waters.

3} No foreign vessels for military use and no foreign afrcraft may enter
China's territorial sea and the air space above it without the permission of
the Government of the Peopie's Republic of China. -

While navigating Chinese territorial sea, every foreign vessel must observe
the relevant laws and regulations laid down by the Government of the Pegple's
Perublic of China.

4) The principles provided in paragraphs 2} and 3} likewise apply to
Taiwan and its surrounding islands, the Penghu Islands, the Tungsha [slands,
the Hsicha Islands, the fhungsha Islands, the Mansha [slands, and all other
islands belonging to China,

The Taiwan and Penghu areas are still occupied by the United States by
armed fcrce. This is an unlawful encroachment on the territarial integrity
and sovereignty of the People's Republic of China., Taiwan, Penghu and such
other areas are yet to be recovered, and the Government of the People's
Republic of China has the right to recover these areas by all suitable
means at a suitable time, This is China's {nternal affair, in which no
foreign interference is tolerated,
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Appendix T I

vention e t i a 1l1a = imitation de a2
Frontiere Entre 1a chine et Je Tonlkin
Signee a Pekin le 26 juin 1887

Convention Relative a la Delimitation de la Frontiere entre
la Chine et le Tonkin, signee a Pekin le 26 juin 1887. Source:
China Maritime Customs, TREATIES, CONVENTIONS., ETC., BETWEEN
CHINA AND FOREIGN STATES, Vol. 1, 2nd Edition, Shanghai,
Inspectorate General of Customs, 1917, at 933-936.
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FRONTIER NELIMITATION CONVENTION | 1887,

CONVENTION RELATIVE
ENTRE LA CHINE
26 JUIN 1887,

ET

Les commissaires nomnes pir le Président de |a
Répuhliqua frangniae ot par .M. 'Emperanr de tlhine,
en etécution re I'article 3 du trajts o 9 juin t88g,
pour rrenanaitre la frontire ontre In Chine et Ja
Tonkin, ayaut torming leirs travany :

M. Frsest Coxarans, "dépnuté, ancian ministre de
Vintérienr et des cultes. rommissaire ¢y, gnuvarnement,
ravoyé extranrdinaire de la Hépubliqine francaise,
d'wna pare ;

Ft 8.4, le Prinee Kva, Prines «n second rang,
président du Taong-li Yamen, assisté de

S. Exv. Soury Yu Ougy, mambre dn Tsong-
li Yamen, premier vive-président du ministire dos
traxany pubiica. 'antre par:

Agigsant an nom da lenry RoMvernements re.
spectifs

Ont décidé de consignar dana I présent acte lea
tlinprmitiona nuivantes eatindes i régler definitivement
la délimitation de Indite lronticra: —

1. Les prores.varbaig ot len carben ¥ annexies
nui ant eté dressen et Bignfs par les tommissaires
francaia et chinnia sont et damenrent aAppronvés,
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FRUNTIER DELIMITATION oy tNTIoON (1587)

A partir du print 8 (.\hnz-tmmq--'hin-ia'mm n
Manag-dang-ha-thand, In miliey A Twing-rhansiha
('I'hvmﬂtlm'\‘ ha) indinun jus 'y mon canfluent, on T,
avec Ia riviten Claiee, Ia fromtiors ndoptén,
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Dst point T, son trace sst map
de la rivitre Clairn jMsu'an point
Teh*onan-tean {(Thuyen-dan).

1né par Ie milien
X hautour e

Da point X. elle remonta vers 1o pyar fraqan
point Y, en passant par Priche-yai (Rach thaeh wiai}
et Laoaidkan (Lan-haikan), In meitie de charin dg
ces denx endroits appartenant A4 Ja (hipe At A
I'Annam : co qui est A ant appartient A i'Annam, cp
qui et i I'ouest A Ia China.
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A partir dy point Y. alls Innge, dans Ja directioy,
du nord. 1a rive denite du petit Aflnent rle paucha g
In riviere Claire qani le recoit entre Pian pan-kin (Rian-
hrokha) et Pri.pro (Bac.ban) et g9RNhe onriite Kag
ma-par {Cao-ma-bach), paint 2, oir elle 19 rarcorle
avec lo traré de Ia troigicme section.

N S
2

A partir de Long-po-tchas (cinquirma Aaction), [a
frontitre commune dn Yan-nan et de I'Annam remonts
Io conrs du Long-pahn jusqua son confluent aver lo
Ta'tng-chguei-ha, marmté A site la rerte ; dy point A,
elle suit la direction générnle dit nonlest an aud oneat
jnnquat point indiqné B sar In enrte, sndroit on le
Swr-kiang-ho regoit le  Mien-chowsi.nyan : dans ra
parcours, Ia frontiire laisge & ta China lo cours duy
Ta'ing chouei-ho.
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Du point B, Ia frontibra & Ia direction eat-nuest
jnsqu'au point G oi ello rencontre 1o Teng tian-tehiang
au-dessoun de Ta.chou-tchio. Ca qmi est an aurl e
catta ligne appartient & ['Annam, ce qui est au nord A
la Chine.
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Du point C, elle rodescand veea to aud en miivant
le milien da 1a rividre Teng-tian-tchiang jusqua aon
confinent, au point [), avec le Thin-tas-ho.

Ells suit ensnite le Tein-tas-ho pendant environ
Jo lis ot continue tans Ia direction est-oneat jienqtan
point E oi clle rencontra Is petit ruisnean nui ne jotte
dann la rivibre Nnire (Hai-tgianz on Hae-giang) A ['est
du lag da Meng-pang.  Le milieu de ce ruissenu sort
de frontitre du point F au point F.

A partir du point F, la mifien dle |n riviire Noire
sert do frontiérs i 'oness,
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FRANICYE,

Lew auntoriten loenlon chinpises e fea agents
demignen par lo reaidont general de In Hepihtignae
francnine on Annam ot nu Tonkin saront chinrgéa le
practder A& Unhornomont, ennformement Rux eartes
rauséen et signees par In commission da delimitation
nt a1 tracs oi-teraus.

Au présant acte sont annexcem Lenin cartas en
denx examplaires, sizneen ot sretlfen par los dang
partien.  Sur ces enrted, la nonvelle frontisre st
trares par un Lenit rouge ot indignéae air loa rartea dn
Yun-nan par les lattres la Ualphiabat francain ot Ien
caractirea cycliquea chinnis.

Fuit 4 Pékin, o dnnhle axprdition, la 26 juin
1887,

{Signatnre et eachet qn plénipotentinira chinnia)

Kiane - CONSTANS

{Cachrt de In ligation de France a 1"skin.)
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ARrT. 2.—Le ministre des atfaires dtrangirea vat ehargd de Texdeution du preésen

décret.

Fait & Rambouillet, le 19 octobre 1Ra6.

Par le Président de la République :

Le mintatre den affaives dtrangdrves,

G. Hanaranx,
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Appandix XTI

Positions of Vietnam and Chingo

Memorandum dated 15 March 1979 of the Ministry of Foreign
Affairs of the Socialist Republic of Viet Nam concerning the
Chinese authorities’ provocations and territorial
encroachments in the border regions of Viet Nam. Source:
"Letter dated 9 April 1979 from the representative of Viet Nanm
to the Secretary-General", UN Doc. $/13234, 12 April 1979.

Proposal put forward by the delegation of the Governmeunt of
the Socialist Republic of Viet Nam in the Tirst session of the
negotiations betweern 1he Vietnamese delegation and the Chincse
delegation on 18 April 1979 at Hanoi. Source: "Letter dated
18 April 187¢ from the representative of Viet Nam to the
Secretary-General”, UN Doc. S$/13257, 18 April 1979,

Statement by the Viet Nam News Agency protesting againsi the
signing of ccntracts bhetween the Chinese autheritiics aned
foreign oil companies. Source: "Letter dated 29 Seplember 1982
from the representative of Viet Nam to the Secretary-Gencral”,
UN Dog. S/15441, 1 October 1927,

Statement by the Viet Nam News Agency. Source: "Lelter dail o
16 February 1983 from the representalive of Viel Nam to Lhe
Secretary-General”, UN Doc. S/15612, 18 February 1983.

Statement dated 21 January 1986 issued by Lhe MinisLry of
Foreign Affairs of the Socialist Republic of Viet Nan
regarding the 22 November 1985 statement of Thatilund
concerning the historic watlers and the baselines of Viet Nam.
Source: UN Doc. A/41/89.

Proposal of principles for handling Sino-Vietnamese relations
put forward by the delegation of the Chinese Government at L
second session of the Sino-Vietnamese negotiations on 26 April
1979. Source: "Letter dated 26 April 1979 from the
representative of China to the Secretary-General", UN Doc,
S$/13278, 27 April 1979,
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Speech made by Han Nianlong, head of the Chinese Government
delegation and Vice-Minister for Foreign Affairs, at the
fourth plenary meeting of the Sino-Vietnamese negotiations on
12 May 1978. Source: "Letter dated 14 May 1979 from the
representative of China to the Secretary-General", UN_Doc.

S/13318, 14 May 1979.

Statement dated 28 November 1982 by the spokesman of the
Ministry of Foreign Affairs of the People’s Republic of China.

Source: UN Doc. A/37/682.

Statement by New China News Agency (Xlnhua) Source: UN Doc.
Af38/87, 18 February 1983.
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DOCUMENT §/13234*

Letter dated 9 April 1979 from the representative of Viet Nam to the Secretary-General

1 have the honour to transmit herewith the text of
the memorandum of the Ministry of Foreign Affairs
of the Socialist Republic of Viet Nam dated 15 March
1979 concerning the Chinese authorities’ provocations
and territorial cncroachments in the border region of

= Circulated under the double symbo! A/34/170-5/13234.

[Original: English)
[12 April 1979]

Viet Nam and request that this letter and its enclosure
be circulated as an official document of the General
Assembly and of the Security Council.

(Signed) HA VAN LAU
Permanent Represemative of Viet Nam
to the United Naiions
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ANNEX

Memorandum dated 15 March 1979 of the Ministry of Foreign

Affairs of the Soclalist Republic of Viet Nam concerning the

“Chinese suthorities’ provocations and territorial encroach-
ments in the border reglon of Viet Nam

1. ESTABLISHMENT OF THE HISTORICAL BORDER BETWEEN VIET
Nab aND CHINA AND THE 1957-1958 BORDER AGREEMENT
BETWEEN THE TWO COUNTRIES

1. Viet Nam and China are two neighbouring countries hav-
ing common borders both on land and sea {Bac Bo Gulf). These
borders have been established through a long historical process.

Before it was placed under Erench colonial rule, Viet Nam had

been an independent and sovereign country having clearly

drawn and stable borders with China.

Nearly 100 years ago, the French Government and the
Chinese Ch'ing dynasty signed the 1887+ and 1895% Conventions
to solve the frontier question between Viet Nam and China,
officially recognizing, in the main, the existing border.

The delimitation of the borderline was carried out jointly by
the two parties, section by section, from lanuary 1886 to March
1887; on 26 June LB87, lhe two aforesaid Governments signed
a border-delineating convention at Peking.® Article 1 of that
convention delimited the portion of border between Viet Nam
and the Chinese provinces of Kwang Tung. Kwang Si and part
of Yunnan. Article 2 of the convention delimited the borderline
in the Bac Bo Gulf and the portion of border between Viet Nam
and the remaining part of Yunnan up 1o the Da river. Then,
the French Government and the Ch'ing dynasty signed at
Peking the 20 June 1895 convention® to complement the 1887
convention. and to give further clarifications on the portion of
border between Viet Nam and the Chinese province of Yunnan.

The planting of border-stanes was carried out from early
1890 to June 1B97. A systemn of over 310 border-stones con-
cretized the borderline on the terrain. Generally speaking, these
border-stones stili exist now,

As a matter ot fact, since the signing of the conventions,
successive administrations on both sides have been exercising
their sovereignty on the land and in the Bac Bo Gulf areas
delimited by this border. But reactionary régimes in China
prior 10 1949 had seized more than 60 places in Vietnamese
territory.

Thus, the whaole borderline between Viet Nom and China on
land and in the Bac Bo Gulf has been clearly delincated by the
conventions signed in 1887 and 1895 between the French Gov-
ernment and the Ch'ing dynasty, and officially marked out (on
land). This is a complete borderline both on land and in the
Bac Bo Gulf. having a historical basis in the age-oid political
life of the two nations, a solid international legal value, and all
practical elements for recognition on the terrain.

Through their exchanges of documents, the Vietnamese and
the Chinese Governments have on many occasions confirmed
this historical borderline. -

However, it is noteworthy that the negotiation and signing
of the horder-delincating Convention was carried out concur-
rently with the negotiation and signing of the trade Convention
between France and the Ch'ing dynmasty. The lalter strove 1o
link the two questions to bring pressure to bear on France. In
the course of the negolintions, in order to achieve an carly
sxpansion of trade with China, the establishment of French
consulates on Chinese territory, and a prompt fulfilment of
pacification programmes in Viet Nam, France cut off and gave
to the Ch'ing dynasty Bac Luan Cape, the Giang Binh area,
Bat Trang-Kien Duyen Canton, Deo Luong Canton, Tu Long
Canton and a number of other places. to the detriment of the
Vietnamese people.

2. Nevertheless, in November 1957, the Central Commitcee
of the Viet Nam Workers' Party (the Communist Parly of Viet
Nam teday} proposed 1o the Chinese side that the two sides

* Convention entre 1a France et Ja Chine relative 3 Ia délimi-
tation de la frontisre entre la Chine et le Tonkin [British and

Foreion Siate Papers, 1892-1893, vol. LXXXV (London, Her

Majesty's Stationery Office. 1899, p. 748]. -

b Convention entre la France el la Chine, complémentaire de
Ia Convention de délimitation de la frontiére entre le Tonkin et
la Chine du 26 juin 1887 [ibid.. [694-1895, vol. LXXXVI1
{London, Her Majesty's Stationary Office, 1500, p. 523}
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maintain the srarus que on the borderline left by history; the
nationa! border question, in view of its importance, shauld be
settled in accordance with the existing or reaffirmed legal
principles. and decisions should be made by the two Govern-
ments; all eventual border or territorial disputes should be
settled through negotiations. That is a correct, reasonaplc and
sensible policy, in keeping with historicat reality and interna-
tional law. In April 1958, the Central Committee of the Com-
munist Party of China answered that it agreed to the Viet-
namese praoposal.

The aforesaid agreement between the two parties has a great
significance in principle and in practice not only for the settle-
ment of border and territorial differences but also for the
building of a borderline of lasting friendship between the two
countriss. This is the sincere thinking and real desire of the
party, Government and people of Viet Nam. That is why the
Vietnamese side has always strictly honoured the agreement
between the Central Committees of the two parties.

The Chinese attitude is, however, just the reverse. The Chinese
side has violated this agreement more and more seriousiy and
failed to respect the principle of maintaining the sraius guo on
the borderline left by history. It has encroached since 1949 on
Vistnamese territory in 90 other places along the whole bordear-
line between Viet Nam and China.

1I. CHINESE ENCROACHMENTS ON VIETNAMESE TERRITORY |
SINCE 1954

In the past quarter of a century, the Chinese authorities have
carried out encroachments on one area after another of Viet-
namese territory. from smaller to larger ones, from militarily
important to economically important ones. They have resorted
1o every trick, including odious ones that had not been used
even by China's previous reactionary régimes. Hereunder are a
number of main tricks:

From encroachment for cultivation and settiement
purposes to land-grabbing

Turning to account the special feature that in many places
the two countries have contiguous mountains and are watered
by the same rivers. and that the inhabitants on the two sides of -
the borderline are linked by bonds of parenthood and nation-
ality, the Chinese side sent Chinese 10 cuitivate fands in Viet-
namese territory and settled them on the spot and. finally, the
Chinese authorities arrogantly considered those areas as belong-
ing to Chinese territory. :

The Trinh luong urea in Quang Ninh Province constitules
a typical example of this type of encreachment, That area has’
been clearly determined by documents. maps and border-siones
to belonz to Victnamese territory: the historical borderline
which passes here through a range of high mountains clearly
indicates that Trinkh Tuong village and the surrounding area be-
long to Vietnamese territory. In practice. for generation after
generation, the Trinh Tuong inhabitants and the Chinese who
came and,practised cultivation in Trinh Tuong paid toxes 10
the Vietnamese authorities: But since 1956, the Chinese side
has tried to extend cowntrol over the Chinese who had been
earning their living in Trinh Tuong by supplying them with
ration cards to purchase sugar, cloth and other commodities,
and eniisting them into Tung San Commune. Tung Hsing Dis-
trict. Chwang Autonomous Zone, Kwangsi Province, Thus the
Chinese authcrities overtly shifted a Vietnamese territory 6
kilometres in length and 0.3 kilometres in width into the col-
lective ownership of a Chinese commune and turned it into a
Chinese territory. Then they drove away the Vietnamese in-
habitants who for many generations had been earning their
living in Trinh Tuong, set up telephone lines. arropated 10
themselves the right to patrol the area. and unilaterally shified
the borderline 1o Vistnamese Khau Thuc Hill. Subsequently,
they indulged in beating and kidnapping members of Viet Nam's
artmed security forces patrolling the historical borderiine and
destroyed crops of "the local population. Trinh Tuong is not an
isolated case, Over 40 other places have been encroached upon
by the Chinese side with similar tricks, for instance. Thanh Loa
village in the Cao Loc District (border-stones Nos. 25, 26 and
27) in Lang Son Province: Kham Khau (border-stones Nos. 17
and 19) in Cao Bang Province: Ta Lung. Lan Phu Phin, Minh
Tan (border-stone No. 14) in Ha Tuyen Province: Nam Chay
vitlage (border-stones Nos, 2 and 3) in Hoang Lien Son



Province: and an area of over 300 hectares, over 4 kilomeires in
length and over | kilometre in width.

It can be said that this is a silent type of land-grabbing.

Tiirning 1o account the construction of fricndship projects to
move the borderline decp into Victnamese territory

In 1955, in the Friendship Gate area, when helping Viet Nam
restore the railroad from the Viet Nam-China border to Yen
Vien near Hanoi, the Chinese side, abusing Viet Nam’s trust,
Taid the junction of the Viet Nam-China railway aver 300 metres
deep inside Vietnamese territory as compared with the his-
1orical borderline, and it came to consider this railway junction
to be a point on the borderline beiween the two countries, On
31 December 1974, the Government of the Democratic Re-
public of Viet Nam proposed that the two Governments instruct
the 1wy raiiway services to readjust the railway junction in
conformity with the historical borderline, but the Chinese side
flatly refused by promising examination of this question when
the whole border problem was discussed by the two sides. Up
to now. it has still contended brazenly that this area with the
300 metres of railroad was Chinese territory, claiming that
“there cannot be a railroad of one country on the territory
of another™. .

Also in this area, the Chinese side wrecked border-stone No.
18 on the national highway, 100 metres away from the Nam
Quan Gate in order to remove all traces of the historical border-

line, and planted the zero-kilometre milestone over 100 metres

inside Vistnamese territory, considering this a point on the
national borderline between the two countries.

Thus the Chinese side has encroached on a whole aren
stretching from the railway to the highway in Bao Lam village,
Van Lang District. Lang Son Province: it is 3.1 kilomeires long
and situated half a kilometre deep inside Vietnamese territory.
Tn 1975, in the area of border-stone No. 23 (Bao Larm village),
a similar attempt was made in the course of the joint laying of a
pipeline across the border: the Victnamese side proposed that
the junction of the pipeline be located right on the borderline,
which was rejected by the Chinese side: the project was there-
fore left unfinished.

In the construction of bridges across border watercourses the
Chinese side drew up engineering projects so as to shift the
borderline to China’s advantage.

The Hoanh Mo ford in Quang Ninh Province was built in
1968 with Chinese aid. Over a long period after its completion
the borderline slong the medial line of the river was honoured
by both sides: spare building material for repair work was
stored on both sides in equal quantities as calculated on the
basis of the borderline running along the medial line of the
river. But as China with ulterior motives had built only one
water culvert close to the Vietnamese bunk. the current shifted
its course totally towards the Vietnamese side: then the Chinese
<ide moved the borderline on ihe ford further towards Viet-
namese territosy. This trick was also used with regard to the
Po Hen ford (Quang Ninh), the Ai Canh Dam (Cao Bang) and
the Ba Nam Cum Bridge (Lai Chau).

Unilateral construction of works at the border encroaching
on Vietnamese territors

Both at portivns of the border on continuous ground and at
those running along watercourses, the Chinese side has under-
taken. on its own, construction works with a view 10 gradually
encroaching on Vietnamese lerritory,

In the vicinity of border-stone No. 53 (Dam Thuy village,
Trung Khanh District, Cao Bang Province). the Ban Gioc
Falls on the Quy Thuan river have long been Vietnamese, and
the Peking authorities have also recognized this fact. On
29 February 1976, the Chinese side mobilized over 2,000 people,
including members of the armed forces. to establish a dense
defence ring round the whale area of the Ban Gioc Falls on
Vietnamese territory. and semt Chinese workers there to hastily
build a solid concrete dam across the border river: with this
fait accompli. it encroached on Vietnamese territory on the
river and at Con Po Thong and then cynically claimed that this
islet belonged to China.

_Thc township of Ai Diem toppesite Chi .\‘[a,.L:Jng Son! and
Pink Menh (opposite Soc Gianc, Cao Bang) situated close to
border-stones Nos. 43 amd 114, has been expanded by ihe

Chinese side, encroaching on Vietnamese territory {rom tens to
hundreds of metres with houses, schools and streets.

By establishing forest exploitation sites, afforestation work,
and setting fire-beits, high-voltage electric lines and telephone
lines encroaching on Vietnatmese territory, China has turned
many other Vielnamese territories into Chinese ones.

Borrowing Vietnamese territory and then tuening it
imte Chinese

In a number of areas, complex topographical features cause
difficulties to the Chinese population: at the request of the
Chinese side. Viet Nam has lent China highways, water points,
pasture-lands, firewood sites, graveyards.

However, abusing the goodwill of Viet Nam. the Chinese
side has gradualiy come to regard these borrowed lands as
Chinese, The Phia Un area (border-siones Nos. 94-95) in Tra
Linh District, Cao Bang Provinee, is a typical exampie of this
type of encroachment. At first the Chinese side borrowed a
trail which was later expanded into a motor road leading to
Chinese mines, electric lines were installed. the population grew
and new villages were established. Basing itself on this fact, the
Chinese side has come since 1956 to deny that the historical
borderline runs over the top of the Phia Un mountain but in-
stead claims that the borderline runs guite a distance soulh of
the above-mentionzd trail, over 500 metres inside Vietnamese
territary. [t argues that were it not Chinese lerritory. how cou!
they have built a motor-road and established a telephane line
and so on. The main reason for its encroachment lies in the
existence of a manganese deposit in the Phia Un area.

Removal and legal distartion of national border-siones
to change the horderline

In addition to the illegal occupation of Victnamese territory
under cover of the shifting at an earlier stage of border-stones,
at variance with the principle of maintaining the sratus quo of
the historical borderline, the Chinese side has also shifted, on its
own. border-stones at various places: further, it has secretly
destroyed or taken away those border-stones which are un-
favourable 1o thern, such as in Chi Ma (Lang Son} and at border-
stone No. 135 in Cao Bang Province. In such cases, it has
turned down all Vietnamese proposals for joint investigation
and establishing records of the facts. Even in a number of
places where the position of the border-stones corresponds lo
the historical borderline, it has sought to distort the facts; thus,
it has refused to admit the borderline running between two
border-stones in the area of Kim Ma-Kim Ngan-Mau Son
(border-stones Nos. 41, 42 and 43) in Lang Son Province. a
distance of over 9 kilometres with a width of 2.5 kilomeires
inside Vietnamese territory and an area of approximatety 1,600
hectares; and in the area of Na Pang-Keo Trinh fborder-stones
Nos, 29, 30 and 31) in Cao Bang Province. 6.45 kilometres in
length, 1.3 kilometres in width and about 200 hectares in area.

Building border rouds 1o encrouch on Vietnamese
territory

To prepare for agaressive attacks against Viet Nam. the
Chinese side has carried out for many years a hig pfan of build-

.ing border rouds. allegedly for the purposes of “mechanizing

agticulture”, Especially since 1974. it has undertaken massive
profects of road building: in some places. 8.0N0 people wers
mobilized at a time for this job. While building these roads, they
destroyed vestiges of the historical borderline. in many places,
they have encroached upon Vietnamese territary: from October
1976 to 1977 alone, they encroached upon Vielnamese territory
at dozens of points, some with an area of over 32 hectares.
1 kilometre deep inside Vietnamese territory. This wns the case
in the area between border-stones Nos, 63 and 6% in Tra Linh
District,«Cao Bang Province and in the area between bordes-
stanes Nos, 1 und 2 in Cac Mu Po. Ha Tuyen Province. There
the encroachment was 4 kilometres long and 2 kilometres deep

inside Vietnamese territory.
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To draw wrong borderlines on maps prinwed for Viet Nam

In 1955-1956. Viet Nam requested China's aid for the re-
printing of maps of Viet Nam at the 1:100.000 scale. Abusing
Viet Nam's trust, the Chinese side drew some portions of the
borderline further towards the Vietnamese side. thus turning
Vielnamese territories into Chinese. For instance, il changed the



drawing in the area of the Ban Gioc Falls (border-stone No. 53)

which it wanted to occupy in parts aleng with Con Po Thoong
(Cao Bang Province).

Resorting to threats of armed forces and stationing
troops to occupy land

In some important areas, the Chinese side has cpenly used
armed forces for encroachment purposes. In Tra Man-Suel
Lung area {border-stanes Nos. 136-137), Bao Lac distrier, Cao
Bang Province, China in 1953 sent a number of Chinese families
to settle on Vietnamese territory and stay there with Victnamese
people: later on, it continued sending out more people. thus
establishing three hamlets (with 16 households and 100 persons)
called Si Lung after the name of a nearby Chinese village. How-
ever, up to 1957, the Chinese side still recognized this area 10
be Vietnamese, From 1957 onwards it built schools, installed a
loud-speaker network, exploited graphite, then brazenly hoisted
flags as @ sign of Chinese territorial soveretgnty. In June 1976,
Chinese armed forces were impudently sent in to suppress the
struggle of the people and 1o obstruct Viet Nam's patrolling
activities in the area, occupying a Vietnamese area of over 3.2
kilometres possessing a graphite deposit.

A similar situalion occurred in the area between border-stones
Nos. 2 and 3 in Nam Chay village, Muong Khuong District,
Hoang Lien Son Province. In 1967-1968, a number of Meo
families from Ma Kwan District, Yunnan Province (China)
came to settle down there. The Vietnamese side requested the
Chinese side to take these people back (o China. Nevertheless
the Chinese side turned a deaf car, and further increased the
number 1o 36 houscholds comprising 152 parsons: it levied
taxes and supplied the people with ration cards for the purchase
of cloth: this Meo hamlet was called Sin Sai Thang after the
name of a chinese village, 3 kilometras from the area, on the
other side of the border. In spite of repeated protests from the
Vietnamese side, the Chinese side failed to take these people
home; instead, the Chinese armed forces were sent in carly
1976 10 occupy the area. The Chinese side has now established
telephone lines, instatled loud-speakers, built schools and set up
production teams, regarding the area as a Chinese territory.

Occupyving the Hoang Sa Islands (Paracels) of Viet Nam

The Hoang Sa Islands (Chinese name: Si Sha) are about 193
kilometres east of Da Nang. The Vietnamese side possesses
documents clearly showing that both these islands and - the
Truong Sa Islands (Chinese name: Nam Sha) farther to the
south are Vielnamese territory. The Vietnamese people have,
for a long time now, discovered and exploited the Hoang Sa
Islands. over which the Nguyen Dynasty officially exercised
Vietnamese sovereignty. After establishing its protectorate over
Viet Nam in the middie of the nineteenth century, France, in
the name of Viet Nam, set up on the islands two administrative
units and one weather station, which has supplied the World
Meteorological Organization with data on a continuing basis
over the past decades under the code name of Hiang Sa
(Spratley). Viet Nam has always exercised sovereignly over
these islands. This is clear and undeniable,.

However, after the withdrawal of the United States from
Viet Nam under the provisions of the Paris Apreemems of 27
January 1973 and al a moment when the Vietnamese people
were stepping cp their strupgle for the liberation of South
Viet-Nam and the puppet régime in South Viet-Nam was about
to collapse, the Chineses autharities brazenly used armed force
to occupy the Hoang Sa Islands.

The way in which they occupied the Hoang Sa Islands was
1'he same as that used to encroach on the territory of neighbour-
ing countries. This was an odious betrayal in view of their
boasts, The following iy a roupgh account of the event:

(a) On 26 December 1973, the Ministry of Foreign Afairs
of the Socialist Republic of Viet Nam informed the Government
of the People's Republic of China of Viet Nam's intention to
prospect for oil in the Buc Bo Guif und proposed that negotia-
lions be started in order to officially delimit the border between
the two countries in the Bac Bo Gulf.

{(b) On 11 January 1974, the spokesman of the Chinese
Ministry of Foreigcn Affairs siated that the Si Sha (Hoang Sa)
and Num Sha Islands (Truong Sat were Chinese territory and
that China would not tolerate any encroachment on its sosvers
eignly and territory.
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(¢} On 18 January 1974, an answer came from the Chinese
Government, saying in substance that it agreed to the proposed
nepotiations regarding the Bac Bo Gulf, but did not agree 10
the involvement of any third country in the exploration and
exploitation of the Gulf. In fact. it wanted to prevent Viet Nam
from co-operating with Fapan, France and Ttaly in the explora-
tion and exploilation of the Victnamese continental shelf in the
Bac Beo Gulf.

(&) On 19 January 1974, mobilizing great naval and aic
forces, China attacked the Saigon adminisiration’s troops sta-
ticned on the Hoang S5a Istands. This aggressive military opera-
tion was dubbed "a countec-otfensive in seif-defence”.

Prior to 1973, the Chinese side had indulged in encroachments
and provocations in many places on the Viet Nam-China border.
Since its occupation of the Hoang Sa Islands, border incidents
and land er.croachments provoked by the Chinese side against
Viet Nam have been increasing in number: 1974179 cases;
1975—294 cases: 1976812 cuses; 1977—873 cases: and 1978
—2,175 cases.

1II. THE TWO ROUNDS OF NEGOTIATIONS BETWEEN THE VIET-
NAMESE AND THE CHINESE GOVERNMENTS FOR THE SET-

TLEMENT OF THE BORDER QUESTIONS BETWELN THE TWO
COUNTRIES

In 1957-1958, the twoe parties agreed that, along with the
maintenance of the siaries guo on the borderline left by history,
talks at the provincial level would be held to settle specitic ques-
tions relating 10 the people’s life and the security and order of
the border region of the 1wo countries. Since that date there
bave been a great number of meetings between Jocal authorities
which resulted in the working out of certain rtegulations on the
movement, trade, mutual visits, etc., between the population of
the frontier provinces. However, the territorial question should
be negotiated and settled by tl}e two Governments.

That is why there were two rounds of negotiations at the
vice-foreign-minister level in 1974 and in §577-1978.

The first round of negotiations

With a view to furthering national construction, on 26 De-
cember 1973, the Viewnamese Government proposed 10 the
Chinese Government that negotistions be held 1o officially
delineate the borderline between Viet Nam and China in the
Bac Bo Gulf.

On 1B January 1974, the Chinese Government agreed to
negotiste, but insisted on prospection work not being carried out
in the rectangular area formed by the 18th 10 20th parallets and
the 107th and 108th meridians, and on “no third country being
allowed to explore the Bac Be Gulf”: the purpose was to prevent
Viet Nam from expioiting the resources of its continental shelf.

The negotiations started on 15 August 1974 a1 Peking.

The 1887 Canvention between France and the Ch'ing dynasty.
article 2, stipulates: the meridian 105° 43’ cust of the Pans
Meridian {(i.e.. the meridian 108 3713" east of the Greenwich
Meridiam) i5 the borderline between the two countries in the
Bac Bo Gulf. The Vieinamuese side was prepared to hold dis-
cussions with the Chinese side in order 1o determine the mouth .
of the Bac Bo Gulf, und thence to determine officially the bor.
derline in the Gulf.

The Chinese side categorically refused 1o aczept article 2 of
the 1887 Convention, and to consider the aforesaid meridian as
constiteting & borderli-  They claimed that there had never
been any bordetline in .. : Bac Bo Gulf, and that the 1wo coun-
tries had to discuss and delineste it. Although the Vietnumese
side expressed their readiness to listea 10 the Chinzse views. the
Chinese spoke oaly in general terms, saying that ¢f this meridian
was to be adopted Chinu'y share would be “too smail” while
Viet Nam's would b2 “loo lurge™. therefore, there must be o fair
and reasonable division: but they Jid not put forward any con-
crete plans, and debiberately dragged the negotiations on.

By the end of November 1974, the ralks had to be suspended.

The second round of neeotiations

On 18 March 1975, the Chinese Governmem preposed 1o the
Vietnamese Gorernment that in 1975 negotiations be opened
on the lund border guestion between the two countries.

On 12 April 1975 the Vietnamese Government feplied that al
agreed in principle, but that, us in the immediate future it hud



a lot of work to do in view of the developments in the liberation
of South Viet-Nam, it proposed that the negotiations be post-
poned to an appropriate date, [n the meantime, the Vietnamese
side proposed that the two sides resume the talks between
burder pravinces; however, these negotiations alse failed 1o
bring about any results: meanwhile, Chinese violations and
provocations at the Viet Nam-China border kept increasing
in number.

On 7 October 1977, the negotiations were started at Peking
between representatives of the Vietnamese and Chinese Govarn-
ments to solve the questions relating to the border on land and
in the Bac Bo Gulf.

The Vietnamese side once more reaffirmed that both sides
should strictly respect the 1887 and 1895 Conventions relating
to the land and sea borders and that it was, therefore, necessary
to discuss the whoie border question. The Chiness side ada-
mantly insisted on discussing only the question of the land
border,

The negotiations were facing difficulties. With a view to
bringing them forward, the Victnamese side agreed to discuss
first the land border question, then the question of the border
in the Bac Bo Gulf. Nevertheless, the Chinese side refused the
discussions. It insisted on the Vietnamese side giving up its view
to the effect that there already existed a borderline in the Bac Bo
Gulf. And only in that case, would it agree to discuss the land
border question.

To seek a way out, the Vistnamese side again proposed that
the two sides discuss at once the land border question: as for
the differences over the Bac Bo Gulf, each side might maintain
its respective views and the question could be discussed later,

On the basis of the proposals made by Viet Nam and China,
the Vietnamese side put forth a draft agreement on the national
land border between the two countries for joint discussions.

The full text of the draft agreement is as fotlows:

DRAFT AGREEMENT ON THE NATIONAL LAND BORDER BETWEEN
THE SOCIALIST REPUBLIC OF VIET NAM AND THE PEOPLE'S
REPuBLIC OF CHINA

The Government of the Socialist Republic of Viet Nam and
the Government of the People’s Republic of China,

Proceeding from the desire to unceasingly consolidate and
strengthen the militant solidarity and the great traditional
friendship on the basis of Marxism-Leninism and proletarian
internationalism between the Socialist Republic of Viet Nam
and the People's Republic of China, between the Vietnamese
and the Chinese peoples,

With a view 10 building up a frontier of lasting friendship be-
tween Viet Nam and China, in conformity with the earnest
aspirations and fundamental interests of the two peoples,

On the basis of respect for each other's independence, sover-
eigniv and territorial integrity and complete equality and on the
princ.ple of respect for the borderline feft by history,

Have apreed as follows:

Article |

The High Contracting Parties officially recognize that the
froatier between Viet Nam and China, as delimited and marked
out under the documents on the frontier line signed by the
Government of the French Republic and the Government of
the Chinese Ch'ing dynasty, is the national frontier line between
1t;ccshom1hst Republic of Viet Narn and the People's Republic
o ina

These documents on the frontier line include:

1. The Convention on the delimitation of the borderline ba-
tween Tonkin and China signed on 26 June 1887 aiong with the

procéssverbaur and delimitation maps enclosed.

2. The complementary Convention to the 26 June 1887

Convention on the delimitation of the borderline between
Tonkin and China, signed on 20 June 1895 along with the
procés-verbaux and delimitation maps enclosed.

3. The procés-verbaux and maps of the border-stones in
implementation of the above Conventions, signed from 15 April
1890 1o 13 June 1897, date of the completion of the marking
out of the borderline between Tonkin (Viet Nam} and Yunnan
Provinece (China).

In the following articles, the above documents un the border.
line will be referred to as “the 1887 and 1895 Conventions™.

Article 2

The High Contracting Parties undertake to respect the na-
tional borderline between the two countries referred to in
article 1.

The areas administered by either Party beyond the border
mentioned in article [ must be returned to the other Party.

Article 3

The national borderling between the two countries referred
to in article 1 is clear in general. In case. after repeated com-
parisons and studies in conformity with the provisions of the
1887 and 1895 Conventions, it cannot be ascertained to which
Party a small number of places on the frontier line belong, the
two Parties shall try, through on-the-spot inspections and
friendly consultations, to reach a settlement on a fair and logi-
cal basis.

Article 4

Both with regard to the border portions running along water-
courses and to the islands on the same and in case these border
rivers shift course for natural causes. the two Parties shali
strictly abide by the provisions of the 1887 and 1895 Conven-
tions concerning the borderline along these watercourses.

No matter how the borderline along watercourses is delimited
under the provisions of the 1887 and 1895 Conventions, the
borderline on the bridges spanning these watercourses runs
exactly along the medial line of the bridges.

Article 5

Within one year of approval by the two Governments of the
decision of the Joint Commission referred to in article 7 below
regarding each border portion, the population of the area re-
turned by one Party to the other will go back and live in the
country of which they hold the nationzlity.

In case anyone wants to remain, he must register with the
local administration so as to become a citizen of the country
to which the land is returned.

Article 6

Neither side shall allow its population to cross the border for
farming and illegal occupations on the territory of the other side.

In the areas returned to each other, an end shall be put to
farming activitics across the border immediately after the deci-
sions of the Joint Commission referred 1o in article 7 below on
each section of the borderline are approved by the two
Governments.

Those pzrsons who have grown crops on the territory of the
other side shall be afllowed to come and care for them until the
crops are gathered in, and must respect ail laws and regulations
of the country.

Article 7

After this agreement comes into force, the two sides will set
up a joint Viet Nam-China bord.r commission (the Joimt Com-
mission) comprising representatives of the two sides in equal
numbers, The Joint Commission shall base itself on the provi-
sions of this Acreement to perform the following duties:

I. To determine concretely on the ground the entire length
of the national land border between the two countries under
article | of this Agreement,

2. To solve on the ground the question of the border sec-
ttons referred to in articles 2 and 3 of this Agreement. The deci-
sions of the Joint Commission on each section of the borderline
are subject lo approval by the two Governments.

3. To solve questions related to one party’s returning lands
to the other. .

4, To verify and locate the national border-siones under the
1887 and 1895 Conventions. to put in place the national border-
stones which are not in the right positions under the above-
mentioned Conventions and to plant complementary border-
stones in the places the two sides deem necessary, to solve
questions reinted to the maintenance of the national border-
stones.

()
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5. To diaft protocols to delimit on the terrain the national
land border between the ftwo countries and to draw maps of
this borderline with detailed :7ention of the location of the
borderline and the border-stones.

" The Joint Commission will begin operations right after its
establishment and terminate its dulies after the signing of the
above-mentioned protocols.

Article 8

The protocol along with the enclosed map referred 1o in
article 7, paragraph §, will be signed by the two Governments
and will be an integral part of this agrecment.

Article 9

This Agreement shall be ratifted and shail come into force on
the date of exchange of the instruments of ratification,

After this Agreement comes into force and the protocol re-
ferred 1o in article 7, paragraph 5 is signed. all Conventions and
documents relating to the land border between the two countries
shall immediately lose effect.

DaoNE in : .
day of the year in duplicate in the

Vietnamese and Chinese languages. both texts being authentic.

For the Government
of the Socialist Republic
of Vier Nam:

For the Gavernment
of the Prople's Republic
of China:

L] L ]

The Chinese side refused to consider the draft agreemeat. It
put forward another proposal which was in fact an amended
version of an old one. It was its design 10 maintain the present
state of the borderline (not the status guo of the histarical bor-
derline) so as 10 keep the areas it had occupied by encroachment
and to change many border portions te its advantage.

The negotiations dragged on for 10 months without any re.
sult, Even at a time when the Chinese side intensified its border
provocations, created the Hoa problem, and cut its aid to Viet
Nam, the Vietnamese side patiemtly pursued the talks. But
finally, no result was achieved as events proved that the more
the Vietnamese side showed goodwill, the more the Chinese
side pushed forward its demand. [t obdurately tried to carry out
its designs of big-Power expansionism; as a result, it did not
respond 10 any proposal of the Victnamese side. The negotia-
tions on the border question ended in faiture; the responsibility
for it rested entirely on the Chinese side.

IV. CHINESE PROVOCATIONS AND YIOLATIONS OF THE
SOVEREIGNTY AND TERRITORY OF VIET NAM SINCE 1978

From early 1978 to 17 February 1979, date of the massive
invasion of Viet Nam, the Peking autharities, on the one hand,
deadlocked the negotiations on the border question and, on the
other, openly pursued a hysterical anti-Viet Nam policy.

In the border region, the Peking authorities escalated the use
of force, intensified provocations and encroachments on the
border, sovereignty and territory of Viet Nam:

{a) From carly 1978 to August 1978, the Peking authorities
provoked, through enticement or constraint, an exedus ,. ~“ing
of Hoa pzople who were leading a peaceful life in Viet Nay,,
mainly in border provinces, in an attempt to create political,
social and economic disturbances in Viet Nam which had then
1o cope with the heavy aftermath of nalural calamities without
precedent in the past 100 years; at the same time, they prepared
the formation of a number of agents required for future ag-
gressive operations. With this perfidious scheme, they enticed
about 170,000 Hoa people to go back to China. The most
despicable trick was their sudden decision to close the borders
while Hoa peop't were pouring into China in 2 steady flow.
This was to serve as a pretext to instigate these people to oppose
the Vieinamese authorities, That was the situation they brought
about at the Bac Luan border bridge (Quang Ninh Province)
and at the Friendship Gate (Lang Son Province): while large
numbers of Hoa people were blocked, they sent out their agenis
along with hooligans to indulge in acts of violence and create
disturbances. at the Bac Luan Bridge on 8 August and al the
Friendship Gate on 25 August, killing two members of the
Vietnamese security forces and wounding 25 others.
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{}) The Peking authoritics massed troops (infantry, ar-
moured, air force and artillery) close to the border, buiit fortifi-
cations, arranged militacy positions on the heighis all along the
border. and evacuated Chinese civilians in the border region 10
the hinterland. At the sama time, the huge prop:_ngnnfia mnghinc
of Peking slanderously accused Viet Nam of “violating Chnpesc
territory”, and Chinese Vice-Premier Deng Xiaoping, disre-
garding all the principles of the United Nations, uttered rcp_cas:d
threats about teaching Viet Nam “a lesson™ and “punishing
Viet Nam™.

(¢} The Chinese armed forces made repeated encroachments
on Vietnamese territory, destroyed barbed wire fences. mine
fields and other defensive works of the Vietnamese side.

() They intruded into Vietnamese territory and attacked
guard posts of the Vietnamese militia and border-guards, opened

sniper fire and kidnapped Victnamese to China. Hercunder are
some examples:

(i) On 13 October 1978, the Chinese armed forces intruded
deep into Vietnamese territory in Pha Long village,
Muong Khueong District. Hoang Lien Son Province,
ambushed a working group on duty. killed two border
guards and abducted Nguyen Dinh Am to China:

On 1 November. on Chong Mu Hill, Cao Bang Province,
hundreds of Chinese troops. together with over [.00)
Chinese militiamen entered Vietnamese territory,
opened fire and attacked a Vietnamese militia group
doing their duty on Vietnamese soil;

On 23 December, Chinese armed forces crossed the
border and launched an attack on a Vietnamese militia
group who were doing their duty on Vietnamese terri-
tory in the area of border-stone No. 2 (at Binh Nhi,
Lang Son Province) and took four persons away to
China.

Similar provocations on the whole borderline can be counted
by the hundreds.
Since early 1979, the Chinese provocations have been carried
out on an increasing scale and involving ever-increasing forces:
(@) Artillery based in China (heavy machine-guns, 82 mm
mortars, 75 and 85 mm recoil-less guns) brazenly opened fire in
the direction of Viet Nam, in waves or for many successive
days. A civilian walking on the road, a village, a hamlet, a
residential quarter of a town. a workyard, a forest exploitation
site, a State farm—all are tarpets for shefling. Hereunder are
some examples:
(i) On 14 January, Chinese forces shelled Phai Lau hamlet,
Binh Lieu District, Quang Ninh Province:
On the same day, they shelled the main streets of Lao
Cai provincial capital in Hoang Lien Son Province dar-
ing a rush hour;
On 2 February, they shelled the Phuc Hoa sugar re-
finery and Hung Long hamler, Qui Thuan villuge,
Quang Hoa District, Cao Bang Province;
From, 10 January to 25 January, with different types of
infantry weapons and 82 mm mortars, they fired a1 a
Vietnamese border-postin Tra Linh, Cac Bang Province.
(5) With big infantry forces and strong fire suppart, they at-
tacked and encroached upon Vietnamese territery, for instance:
(i) On 10 February, over a battalion of the Chinese regular
army entered Viet Nam over a distance of 2 kilometres
and occupied the militia posts in Thanh Loa village,
Cao Loc District, Lang Son Province:

(i}

(iif)

i)

(it

(iv)

(i) On 11 February, a company of the Chinese regular
army occupied the Hang Na-Coc Pheo area, Can Yen
village, Thong Nong District, Cao Bang Provinge;

(iiiy On 15 February, a company of the Chinese regular

army crossed the border to occupy Na Ke hamlet of

Bao Lam village, Van Lang District, Lang Son Province.

All the brazen and increasingly serious acts of provocation,

carried out by the Chinese side, especially since 1978, have no

other purpose than to make frenzied preparations for a war

of apgression against the Vietnamese people. This has been
borne out by the facts.

At dawn, on 17 February i979. the Peking authorities un-

leashed a war of aggression against Viet Nam invelving 600.000

troops {rom 11 army corps and many independent divisions
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{among them, a number of divisions specializing in mountain
fighting and including people who had been helping Viet Nam
to build roads in border areas, and Hoa peopie who had pre-
viously lived in Viet Nam), over 500 tanks and armoured cars,
and over 700 planes of different types. On the very first day,
about 20 Chinese infantry divisions simultanecusly attacked
six Victnamese provinces bordering on China: Quang Ninh,
Lang Son, Cao Bang, Ha Tuyen, Hoang Lien Sen and Lai Chau.

Because of the defeats inflicted by strong ripostes from the
Vietnamese people, strong condemnation by world pubfic opin-
jon and opposition from the Chinese people, the Peking author-
ities are withdrawing their troops to China.

Since the beginning of the aggression in Viet Nam. the
Chinese 3gBressors have indulged in wanton shooting. arson,
looting. rape, and pitiless massacres using extremely barbarous
methods. They crushed the victims' skulls with rifie buits.
bayonetted them, beheaded them. cut their bodies into pieces,
threw grenades into shelters, rounded people up and opened
fire on them. The viclims were mostly old people. women and
children. In Cac Lau, Van Lang (Lang Son). lhey tore to pisces
the body of Vi Viet Luong, a pupil of the fourth forni, woke uUp
saven children who were slecping, shot them dead. then cut

their bodies 10 pieces, and threw them out into the vard. In "’

Thanh Loa village (Lang Son), four Chinese soldiers dragged
a school mistress of Tay nationality to a hill. raped her and shot
her. In the brick and tile works of Quang Kim village, Bat Xat
District (Hoang Lien Son) they killed all the male workers with
their B40 guns, raped the women workers and abducted them
to China.

What is more serious, af the Bat Xat market, they beheaded
and disembowelled about 100 children and scattered their bodies.

In the process of their slow withdrawal, the Chinese agpres-
sors have continued to commit numerous crimes against the
Vietnamese people. They have shelled and blown up everything
still left standing, thus completely destroying Lang Son, Cao
Bang and Lao Cai townships. Moreover. they have laid mines
everywhere and even poisoned water wells, killing or poisoning
a number of civilians.

V. THE CORRECT WAY TO A SETTLEMENT OF THE FRONTIER
QUESTIONS BETWEEN VIET NAM AND CHINA

The facts expounded above have clearly illustrated the
following:

(@) A historical frontier has existed between Viet Nam and
China for 2 long time. It was defined by the 1887 and 1895
Conventions and subsequently clearly marked out along the
entire length of the 1,400 kilometres of land border:

(5} Over the past 21 years, the Chinese side. in violation of
the agreement between the two countries on the maintenance of
the sratus quo of the frontier, left by history, has committed
thousands of encroachments on the border, sovereignty and
territory of Viet Nam;

(¢} The Chinese side has deliberately deadlocked the talks
on the border problem between the two countiie . it has been
imensifying armed provecations against Viet M a and. on 17
February 1979, it embarked on a massive invasit 7 Viet Mam,

In order to conceal the extent of the war, . mislead the
peoples cf China and the world, the Chinsse rulers have uitered
base lies to the effect that the Vietnamese side indulged in
vprovocation™ and “aggression”, thus compelling China to
launch a “counter-offensive in self-defence”. The same conten-
tion about “counter-offensive in sclf-defence™ was made in 1962
during (he aggression against India and in 1974 when the Viet-
pamese islands of Hoang Sa were occupied. When the Chinese
rulers talk about a “counter-offensive in self-defence”, they are
acting like all aggressors.

“The Peking rulers have even said that this is only “a limited
war" waged by “border-guard forces”. In fact, they are clearly
waging a large-scale war of aggression aimed at annexing Viet
Nam. a war involving, at the outset, the parlicipation of dozens
of regular divisions with a troop strength equailing that of the
United States at the peak of the United States war of aggression
in Viet Nam.

The peoples of the five continents, the Governments of many
countries including Deng Xinoping's friends in the West, have

[Re]

all called this China's aggression against Viet Nam. The ordi-
nary people in China have also begun 1o be aware of the
adventure that the Chinese rulers are pushing their country into
with incalculable conseguences.

Why did the Chinese rulers embark on an aggression against
Viet Nam although this laid bare their real nature of big-nation
expansionism and their nature as aggressors?

The current war of ageression in Viet Nam has its origin in
the Chinese rulers' policy of trying to weaken and subjugate
\:’icl Nam. 1o make it dependent on China, and at the same
time, to annex Lao and Kampuchea in order to turn the indo-
Chinese Peninsula into a spring-board for the implementation
of their big-nation expansionistm in South-East Asia. They have
suffered repeated setbacks in using the Pol Pot-Teng Sary clique
for attacks against Viet Nam from the south-west, in indulging
in armed provocations and increasing military pressure from the
North, in using the Hoa people to cause trouble and violence
from within, and in trying to stifle Viet Nam by causing other
countries to cut their aid at a moment when Viet Nam was fac-
ing economic difficulties.

They have also closed the three Vietnamese consulates gen-
eral at Kunming. Nanning and Kwangchow, cut off the inlerna-
ticnal railway and terminated the agreement on exemption of
visas for officials of the two countries with a view to covering
up their preparations for military attacks against Viet Nam.
Finally, the Chinese rulers have rashly embarked on a war of
aggression against Viet Nam.

In attacking the six provinces on the northern border of Viet
Nam, they have also attempted to change the borderline, that
is to hoid on tightly to the areas they have previously oceupied
by encroachment, and at the same time to occupy other posi-
tions. They themselves have brazenly made this clear when they
said that the Chinese troops would withdraw to the other side
of “the borderline recognized by China”™ According to first
reports. they have moved border-stones Nos. 41 and 45 at
Chi Ma (Lang Son) deep inside Vietnamese territory. Yet they
have often declared “China does not want an inch of land from
any country™!

The stand of the Government of the Socialist Republic of
Viel Nam has been made clear in the note dated 2 March 1979
{5/13134) to the Chinese Ministry of Foreign Affairs: the
Chinese tulers having provoked a war of aggression in Viet
Nam must put a permanent end to their aggression: withdraw
immediately, completely and unconditionally their troops to the
other side of the borderline left by history, as agreed upon be-
tween the two sides, and strictly respect the independence,
sovereignty and territorial integrity of Viet Nam.

On 6 March 1979, the Vietnamese side stated:

“If China really withdraws all its troops from Vielnamese
territory as it has said it will, after the total withdrawal of the
Chinese troops to the other side of the histerical frontier
which the two sides have agreed to respect, the Vietnamese
side will be disposed to begin immediately with the Chinese
side negotiations at the level of Deputy Minister for Foreign
Affairs on the reestablishment of normal relations between
the two countries. The place and date will be agreed upon
tween the two sides™. [S/13/44, annex)

If the Chinese rulers pursue their policy of aggression against
“Jiet Nam, the Vietnamese people and army. exercising their
sacred right of self-defence. will resolutely fight against the
ageressors to defend their motherland, and to preserve peace
in South-Eust Asia and the world.

The Vietnamese people are determined to spare no cffort to
preserve the traditional friendship with the Chinese people.

The Government of the Socialist Republic of Viet Nam firmly
demands that the Chinese rulers:

{. Put a permanent end to their agpression, withdraw im-

mediately, completely, and unconditionally all their troops. stop
all criminal acts against Viet Nam. strictly respect the inde-

_ pendence, sovereignty and territorial integrity of Viet Nam.

respect the borderline left by history as agreed upon between
the 1wo sides, immaediately stop the shifting of border-siones
and other acts aimed at changing this borderline.

7. Start, at an early date with the Vietnamese side, the
negotiations mentioned in the note sent on 15 March 1979 by
the Vietnamese Ministry of Foreign Affairs 10 the Chinese

-1
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Ministry of Foreign Affairs [§/13174), with a view to bringing
about peace and stability in the border areas, and restoring
normal relations between the two countries.

The Vietnamese Government and people are firmly confident

that the fraternal socialist countries, the member countries of

the non-aligned movement, the national independent countries,
the friendly countries, and peace-loving and justice loving
people in the world witl strengthen their solidarity with and
support for Viet Nam, in the interests of independence, peace
and stability in South-East Asia and in the world.

Bl
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DOCUMENT §/13257*
Letter dated 18 April 1979 from the representative of Viet Nam to the Secretary-General

1 have the honour to transmit to you herewith, for
information, the text of the proposal put forward by the
Delegation of the Government of the Socialist Republic
of Viet Nam in the first session of the negotiations be-
tween the Vietnamese delegation and the Chinese dele-
gation cn 18 April 1979 at Hanoi.

I request that the present letter and its enclosure be cir-
culated as an official document of the General Assembly
and of the Security Council.

(Signed) Ha Van Lav
Permanent Representative of Viet Nam
to the United Nations

ANNEX

Propossl put forward by the delegation of the Government of
the Soclalist Republic of Viet Nam in the St westion of the
-~ tons between the Viemamese delegation and the
Chiloese delegation on 18 April 1979 at Haooi

MAIN PRINCIPLES AND CONTENTS OF A THREE-POINT SETTLEMENT
OF THE PROBLEMS CONCERNING THE RELATIONS BETWEEN THE
TWO COUNTRIES

1. Urgent measures 10 sccure peace and stability in the
border areas of the (wo countries and (o ensure an early re-
union of the people captured dusing the war with their families:

() To refrain from cancentrating troops close 10 the border-
line, to separate the armed forces of the two sides; the armed
forces of all kinds of cach side along the entire borderline 10
pull back into their territory (0 3 distance of 3 to 5 kilomelres
from the line of actual control prior to 17 February 197%;

(5 To stop all acts of war provocation and all forms of
hostile activities violating the sovercignty and territorial in-
tegrity of the other side and threatening its security:

* Circulated under the double symbol A/34/201.5/13257.
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(Driginal: English]
(18 April 1979]

¢) The zone lying on cither side of the line of actval con-
trol mentioned above and where the armed forces of the two
sides will no longer be present shall become a demilitarized
zone: the status of this demilitarized zone shall be agreed Upon
between the two sides;

(@) The two sides shall exchange at once lists of people cap-
tured by the two sides during the war s© that they may be re-
rned as soon as possible;

(¢) Tosetupa joint commission of the two sides to super-
vise and control the implementation of the above-mentioned
measures.

2. Restoration of the normal relations between the two
countries on the basis of the principles of peaceful coexistence:
respect for independence, sovercignty and territorial integrity;
non-aggression, refraining from the use of force or the threat
of use of force; non-interference in the internal affairs of the
other side; settlement through negotiations of disputes and
differences in the relations between the two sides; development
of economic and cultural relations in a spirit of mutual respect
and benefit.

On that basis, to restore railway, civil aviation, postal and
other relations.

. To resolve the question of the aftermath of the war. -

3. Sctlement of border and territorial problems between thef

wo countries on the principle of respect for the siatus quo of
the bordertine left by history and delineated by the 1887 and
1895t Conventions signed by the French Government and the
Ch'ing Dynasty, as agreed upon between the Vietnamese and.
the Chinese sides, respect for independence, sovercignty agd\
territorial integrity. '

—————— -

» Convention entre la France €t 1a Chine refative 3 1a délimi-
tation de la froniiére enire la Chige et le Tonkin [British and
Foreign State Pupers, 18921983, val. LXXXY {(Londen, Her
Majesty's Stationery Office, 1599}, p. 748).

v Convention entre la France el la Chine, complémentaire de
la convention de délimitation de la frontiere entre le Tonkin et
la Chir= du 26 juin 1887 [ibid., 1894-18935, vol, LXXXVI (Lon-
don, Her Majesly's Stationecy Office, 150C), p. 523].
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DOCUMENT S/15441%

. Letter dated 29 September 1982 from the representative of Viet Nam
to the Secretary-Geperal

'S

(Original: English
{1 October 1982

_ Thave the honour to forward herewith the statement dated 25 September 1982 by the
Viet Nam News Agency protesting against the signing of contracts between the Chinese

authorities and foreign oil companies for the
the castern part of the Bac Bo (Tonkin} Gulf

prospection and exploration of oil and gas in

I should be grateful if this letter and its enclosure could be circulated as an official
document of the General Assembly and of the Security Council.

(Signed) HOANG BICH SoN
Permanent Representative

of the Socialist Republic of Viet Nam
to the United Nations

ANNEX

Statement by the Viet Nam News Agency protesting against the signing of contracts between the Chinese
authorities and foreign ol companies

Hanoi, VNA, 25 Sepiember 1982, —Acconding 10 foreign sources, the Chinese authorities have made
contracts with foreign oil companies for the prospection and extraction of il and gas in the casiern part of the Bac

Bo (Tonkin) Gulf and will conduct geological surv
Truong Sa.

=ys around the Vietnamese archipelagoes of Hoang Sa and

The Viet Nam News Agency is authorized 10 declare the following: the Government of the Socialist Republic

of Yiet Nam, based on valid historical and legal grounds, has

many times affirmed its sovereignty over Hoang Sa

and Truong Sa and the entire temritorial waters and continental shelf of Vict Nam,
Viet Nam will firmly defend its sacred sovereignty and will not tolerate any encroachment on the resoup - .

held in its territocial waters and continental shelf.

Those foreign companies prospecting for oil in Viet Nam's territorial waters and continental shelf without

penmuission from the Vietnamese Government will have to bear full

their illegal activities.

——— e

responsibility for all consequences anising from

* Circulated under the double symbol A/37/507-5/15441
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DOCUMENT §/15612*

’ dated 16 February 1983 from the representative of Viet Nam
Letter da to the Secretary-General

i have the honour to transmit herewith, for your
information, the text of the statement dated 12 Febru-
ary 1983 by the Viet Nam News Ageucy Concerning
the violation of Viet Nam's territory by China, '

I should be grateful if you would arrange to have this
statement distributed as an official _documcnt_ of the
General Assembly and of the Security Council.

(Signed) Hoane BicH _Scm
Permanent Representative of the
Socialist Republic of Viet Nam
to the United Nations

*Circuliuted under the double symbol A/38/%94.5/15612,

[Original: English)
(/8 February 1983}

ANNEX
Statement by the Viet Nam News Agency

According to foreign sources. the Chinese side has gllowed U_mtcd
States oil and gas companies 10 explore and extract O.II and gas in the
territorial waters of Oanh Ca in the Bac Bo (Tonkin) gulf. .

Concerning this fact. the Viet Nam News Agency is authorized to
declare the following. .

Se far, the Government of the Socialist Republic of Viet Nam.
basing itself on firm historical and legal data. has many times af-
firmed its sovereignty over Viet Nam's territorial waters and conti-
nental shelf as well as over all the natural sources in those f:re;u.

The above-mentioned action of the Chinese side is a violation of
Yietnamese sovereignty,

The foreign companies that conduct the cxploration and extrac-
tion of oil and gas in violation of Vietnamese sovereignty must bear
all the consequences arising from their wrong actions.
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A/41/99
English

Statement dated 21 Janvary 1986 issued by the Ministry of Foreign

Affairs of the Socialist Republic of Viet Nam regarding the

22 November 1985 statement of Thailand concerning the historic
waters and the baselines of Viet Nam

With regard to the position of the Government of Thailand as mentioned in the
22 November 1985 statement by the Ministry of Foreign Affairs of Thailand, the
Government of the Socialist Republic of Viet Nam wishes to reaffirm the following:

1. The 12 November 1982 statement on the baselines to measure the breadth of
the territorial sea of Viet Nam and the 5 June 1984 statement on the airspace of
Viet Nam issued by the Government of the Socialist Republic of Viet MNam are based
on the sovereignty and other legitimate interests of Viet Nam, in conformity with
international law and practice.

2. The position of the Government of Thailand as expressed in the
22 November 1985 statement of the Ministry of Foreign Affairs of Thailand is
utterly unjustified and, therefore, has no legal value, Viet Nam reaffirms its
determination to defend, in accordance with international law, its sovereignty and
interests vis-a-vis its maritime zones and airspace as mentioned in the aforesaid

legal documents.



DOCUMENT §/13278*

Letter dated 26 April 1979 from the representative of China to the Secretary-Generad

I have the honour to transmit 1o you herewith the
text of the proposal of principles for handling Sino-
Vietnamese relations put forward by the Chinese Gov-
ernment delegation at the second session of the Sino-
Vietnamese negotiations on 26 April 1979. I request
that this proposal be circulated as an official document
of the General Assembly and of the Security Council.

(Signed) L1 Ya-li

Acting Permanent Representative of the
People's Republic of China

to the United Nations

* Circulated under the double symbol A/34/213-5/13278.

{Original: Chinese/Englisi]
[27 April 1979]

ANNEX

Eroposal of principles for handiing Sloo-Vietnamese relations
put forward by the delegation of the Chinese Government at

the second session of the Sino-Viethamese negoliations on
26 Aprii 1979

I. The two sides shall restore friendly and good-neighbourly
relations between China and Viet Nam on the basis of the five
principles of mutkal respect for sovereignty and territorial in-
tegrity, mutual non-aggression, non-intetference in euch other's
internal affairs. equality and mutual benefit and peaceful co-
existence. They shall seek a reasonable solution of the dispules

and issues in the relations between the two countries through
peaceful negotiations.

2. N_eilher side should seek hegemony in Indo-China, South-
East Asia or any other part of the world, and cach is opposed

1o efforts by any other country or group of countries to establish
such begemony. Neither side shall station troops in other coun-
tries and those already stationed abroad must be withdrawn to
their own country. Neither side shall join any military blocs
directed against the other, provide military bases to other coun-
tries or use the territory and bases of other countries to
threaten, subvert or commit armed aggression against the other
side or against any other countries.

3. The two sides shall respect the Sino-Vietnamese boundary
Yine as delimited in the Sino-French boundary accords,® which
shall serve as the basis for a negotiated senlement of their
boundary and territorial disputes. Pending a scttlement of the
boundary question, each side shall strictly maintain the siarus
quo of the boundary at the time when the Central Committees
of the Chinese and Vietnamese paities exchanged letters in
1957-1958 and will not atiempt to alter unilaterally and forcibly
the actual extent of its jurisdiction along the border in any form

~Qr on any prefext.
’

* @1/ Each side shall respect the other side’s sovereignty over
its~T2 nautical-mile territorial sea, and the two sides shall demar-
cate their respective economic zones and continental shelves in

= Convention entre 1a France ¢t la Chine relative A la délimi-
tablan de la frontiére entrs la Chine et le Tonkin [British and
Foreign State Papers, 1392-1893, vol. LXXXV (London, Her
Majesty's Stationery Office, 1899}, p. 748] and Convention entre
Ja France et la Chine. complémentaire de la Convention de
délimitation de la frontidre entre le Tonkin et la Chine du 26
juin 1887 [ibid., 1894-1895, vol. LXXXVII (Loendon, Her Ma-
tjesty's Stationery Otfice, 1900), p. 523],

the Beibu Gulf and other sca areas in a fair and reasonable way, -
in accordance with the _reievant principles of the present-day
international law of scn_)

(5. The Xisha and Nansha Islands have always been an m
alienable part of Chinese territory. The Vietnamese side shali
revert to its previous position of recognizing this fact and re-
spect China’s sovereignty over these two isiand groups and with-
draw all its military personnel from those islands in the Nansha
group which it has occupied. )

6. Nationals of one country residing in the other country
shall respect the laws of that country and the ways and ¢ustoms
of the local people and shall endeavour to contribute to the
economic and cultural developmend of that country. The Gov-
ernment of the country of residence shall guarantee their proper
rights and interests in regard 1o residence, travel, making a
living and employment and safeguard their personal saflety and
lawfully acquired properties in that country, Each side shall
treat all the nationals of the other side residing in its country in
a friendly manner and must not persecute of illegally expel them.

7. In response to the legitimate wish for repatriation on the
part of the Vietnamese citizens forcibly driven by the Viet-
namese authoritics into Chinese territory, the Victnamese Gov-
ernment should reccive them back into the country and resctile
them in a proper manner as suon as possible. The Chinese Gov-
ernment is ready to facilitate their early return in every way.

8. The restoration of railway traffic, trade, civil aviation,
nostal and telecommunication services and other bitateral ties
shall be dealt with by the departments concerned of the two
countries through consultations,

[N
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DOCUMENT 5/13318*

Letter dated 14 May 1979 from the reprzsentative of China to the Secretary-General

T have the honour to transmit to you herewith the
text of a specch made by Han Nianlong, head of the
Chinese Government delegation and Vice Minister for
Foreign Affairs, at the fourth plenary meeting of the
Sino-Vietnamese negotiations on 12 May 1979. 1 re-
quest that this speech be circulated as an official docu-
ment of the General Assembly and of the Security
Council.

(Signed) LAl Ya-li

Acting Permanent Representative
of the People's Republic of China
to the United Nations

ANNEX

Speech made by Han Nianlong, head of the Chinese Govern-
ment delepation and Vice-Minister for Foreign Affalrs, at the
fourth plenary meetlng of the Sino-Vietpamese negotiations
on 12 May 1979

Your Excellency Phan Hien, head of the Government delega-
tion of the Socialist Republic of Viet Nam, colleagues on the
Vietnamese Government delegation,

I find it most regrettable that in his speech at the third plenary
meeting [5/13302, annex], Mr. Phan Hien, head of the Viet-
namese Government delegation, once again made slanderous
charges, and even in abusive language, against the Chinese
Government and leadership.

The Vietnamese side also vilified and distorted the eight-point
proposal put forward by the Chinese Government delegation
(S/13278, annex], asserting that this proposal was a means to
implement a “big-nation expansionist and hegemonistic policy
lowards Viet Nam" and contained “extremely unreasonable and
arrogant demands”. The Vietnamese side, confounding right
and wrong, alleged that China's proposals for solving the
boundary question and dividing the sea area in the Beibu Gulf
{Gulf of Tonkin in international usage) contravened the Sino-
French boundary accords and that the Xisha and Nansha Is-
land groups were Vietnamese territory. But who has practised
expansionism and provoked boundary and territorial disputes
between China and Viet Nam? Who has violated the Sino-
French boundary accords and the principles affirmed in the
letters exchanged between the Central Commitices of the two
Parties? Who has created numerous border incidents and even
provoked armed conflicts? We already made a preliminary
exposition on these questions in the last two meetings. But in
view of the fact that the Vietnamese side is still bent on dis-
torting the facts 1o confuse public opinion, we deem it necessary
to elaborate further on these points.

il . .
1. How did_the houpdary and territorial disputes between
Clitna and_ Viet Nam nn‘seD-

* Circulated under the do@ble symbol A/34/235-8/13318.

[Original: Chinese/English]
(14 May 1979]

The boundary between China and Viet Nam is a determined
boundary, delimited by the accords signed between the Chinese
Government of the Qing Dynasty and the French Government
in 1887 and 1895 and jointly surveyed and indicated on the
ground by boundary markers. After the founding of the Peo-
ple's Republic of China and the Demacratic Republic of Viet
Nam, the Sino-Vietnamese boundary line being clearly defined
on the whole, there were no boundary disputes between the two
sides. Only on a few sectors were there some differences of view
left over from history waiting to be settled by the two sides.

The Government of the People's Republic of China has al-
ways taken the position that boundary questions left over from
history should be settled in a fair and reasonable manner
through friendly consultations in a spirit of mutual understand.
ing and mutual accommodation, and that, pending a negotiated
settlethent, the Stafus quo on the border should be maintained
and conflicts avoided. Acting on these principles, (he Chinese
Government worked out negotiated settiemnents of its boundary
questions and signed new boundary treaties with its neighbours
—_Burma, Nepal, Pakistan, Afghanistan and the People's Re-
public of Mongolia.

Regarding the Sino-Vietnamese boundary question, the Cen-
tral Committees of the Chinese and Vietnamese Pariies ex-
changed letters in 1957-1958, in which the two sides agreed that
the boundary line delimited by the Sino-French boundary ac-
cords should be respected, that the status quo of the border
should be strictly maintained pending a negotiated seitlement
of the boundary question by the two Governments, and that the
local authorities were not empowered (o settle any questions of
territorial ownership. Acting in line with the principles affirmed
in the lstters exchanged between the two parties, the local
authorities of the two countries in the border areas managed to
deal satisfactorily with all kinds of issues that arose along the
barder. So the Sino-Vietnamese boundary was for many years
a peaceful and friendly boundary.

In the two decades and more prior to 1974, the Chinese aﬂ
Vitlnamese sides respected each other's territorial sea and
sovereignly in the Beibu Guif area, There was a relationship of
friendly co-operation on such matters as shipping, fishery,;
scientific research and resistance to imperialist aggression, and/
no disputes occurrcb —~

qsc Xisha and Nansba Islands have been Chinese territory
sifite ancient times, and this fact was solemnly acknowledged
and honoured in the many notes, statements and other official
documents of the Democratic Republic of Viet Nam in its news-
papers, periodicals, textbooks and official maps, and in the
pronouncements of its leaders, On 15 June 1956, when referring
to the question of sovereignty over the Xisha and Nansha
Istands, a Vietnamese Vice-Minister for Foreign Affairs stated
to the Chinese side that “judging from history, these islands be-
long to China”. On 4 September 1958, in 2 statement on its
1=rritorial sea, the Chinese Government declated that this defini-
tion of China's territorial sea “applies to all territories of the
People’s Republic of China, including . . . the Dongsha Islands,
the Xisha Islands, the Zhongsha Tslands, the Nansha Islands™.

On 14 September 1958, Vietnamese Prime Minister Pham
Van Dong stated in a note to Premier Zhou Enlai that "the
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Government of the Democratic Republic of Viet Nam recog-
nizes and agrees (o the statement on defining China's territorial
sea made by the Government of the People’s Republic of China
on 4 Scptember 1958. The Government of the Democratic
Republic of Viet Nam respects this decision.” In a statement
on 9 May 1965, the Victnamese Government reiterated its con-
sistent stand of cleariy recognizing the Xisha Islands as belong-
ing 1o China when it cxpressed condemnation of the fact that
“United States President Lyndon Jobnson designated the whole
of Viet Nam and the adjacent waters which extend roughly 100
miles from the coast of Viet Nam and part of the territorial
waters of the Peopic’s Republic of China in its Xisha {slands as
a ‘combat zone' of the United Slates armed forces™ All these
are indisputable facts which no one can deny,

After 1974, however, the Vietnamese authorities made an
about turn in their position. Refying on their sharply increased
military strength accumulated during the years of war and
with the backing of Soviet social imperialism, lhey went in for
regional hegemonism in a big way and adopled a policy of
aggression and expansion. They constantly created incidenis
and disputes along the border, nibbled at and encroached upon
Chinese territory, and used the boundary question to whip up
pationalistic anti-China sentiment. Moreover, the Vietnamese

authorities sought ¢xpansion on the sea and wanted W oeccupy

the greater part of the sea arca in the Beibu Gulf, Brazenly
‘going back on their own word, they [aid territorial claims 1o
China's Xisha and Nansha Islands and even sent forces to oc-
cupy some of China’s Nansha Islands.

That was how boundary and territorial disputes arose bea-
tween the two countries.

It is common knowledge that Viet Nam has three neighbours.
Not only China but its two other neighbours suffer, and even
more s¢, from its aggression and expansion. Viet Nam and Laos
concluded a boundary agreement in 1977, which made 2 new
demarcation of the Vietnanese-Lao boundary. There is no
need to remind you of the tricks you have played and the
amount of Laotian territory you have annexed. The Lao people
keep an account in their minds, too. You occupied Kampuchea's
coastal istands, provoked conflicts along the Kamr:chean-
Victnamesz border, and then carried out a massive invasion of
Kampuchea, Recently, you sent reinforcements and wantonly
conducted military operations to put oul the Rames of ihe
Democratic Karapuchean people’s armed resistance. You have
brought disaster 10 the Karmpuchean people.

Facts show clearly that it is the policy of regional hegemon-
ism and of secking territorial expansion pursued by the Viet-
hamese authorities with Soviet backing that has given rise 1o
boundary and territorial disputes between Viet Natp, on the
one hand, and China, Kampuchea and Laos, on the other, It
is, moreover, a source of turbulence and unrest in Indo-China
and South-East Asia and constitutes a grave threat to peace in
Asia and the rest of the world.

2. Who has departed from the principles affirmed in the
letters exchanged between the Chinese and Vietnamese partics?

In November 1956, representatives of China's Guangdong
and Guangxi Provinces met representatives of Viet Nam's Haj
Ninh, Lang Son and Cao Bang Provinces to discuss questions
relating to border managernent. Their discussions touched on
issues relating to the boundary. The two sides agreed to refer
these to their respective central authorities for resolution. In
November 1957, the secretariat of the Central Committee of the
Viet Nam Workers' Party proposed, in a letier o the secretariat
of the Central Committee of the Chinese Communist Party, that

C“the national border question. in view of its importance, must be
settled in accordance with the existing Jegal ptinciples or with
new ones defined by the two Governments. Lacal authorities
and organizations are strictly forbidden to enter into negotia-

N tions on setting up new boundary markers or on ceding territory
<2 each other.” In April 1958, the Central Commiitee of the
Chinese Communist Party expressed its agreement to this view
in a letter of reply. This meant that both sides would respect the
boundary line delimited by the Sino-French boundary accords,
that they would strictly maintain the status quo of the boundary
pending a negotiated settlement of the boundary question by
the two Governments, and that the local authorities were not
empaowered o seitle questions pertaining to territorial owner-
ship. These letters exchanged between the Chinese and Viel.

€]

namese parties constitute the common basis for dealing with
boundary issues prior to a negotiated settlement of the boundary
question. The Chinese Government has faithfully adhered to
the principles affirmed in the letters exchanged between the twao
Parties and has respected the boundary line delimited in the
Sinc-French boundary accords. In the few sectors where there
were issues left over from history, the Chinese Government has
strictly Kept to the jurisdiction atong the border prevailing at the
time of the exchange of letters, that is to say, in the carly days
following the liberation of China. We made no altempt to
change the state of jurisdiction even in those areas which clearly
belonged to China, according to the provisions of the Sino-
French boundary accords, but which had been under Viet-
namese jurisdiction for many years. In so doing, we proceeded
entirely in the spirit of the agreement between the two Parties,
namely, to maintain peace and tranquillity along the border.
This does not mean that during future boundary negotiations
ownership over such disputed areas will be decided in accord-
ance with the line of actual jurisdiction. The Chinese side holds
that if it is ascertained in future negotiations that certain Afeas
under the jurisdiction of one side are situated beyond the
boundary line Jelimited in the Sino-French boundary accords,
these should, in principle, be returned 10 the other side uncen-
ditionally. The Vietnamese side is well aware of the above
Chinese posilion, for it was stated explicitly on many occasions
in our official documents and in the statements of Chinese
leaders.

After 1974, in order to nibble off Chinese territory, the Viet-
Damese authorities, while expressing willingness to respect the
letters exchanged between the two Partics, vigorously denied
the principle of maintaining the status quo on the border affirmed
by that exchange of letters and tried to negate the boundary
line delimited by the Sino-French boundary accords. For that
purpose, they produced specious arguments, now claiming that
“a historical frontier has existed between Viet Nam and China
for a long time™, then that “the (wo sides have agreed to respect
the historical boundary line”, and calling for “maintaining the
staius quo on the border line left by history” or “restoring the
stalus quo ante of the historical line™, and so on and so forth.
When you speak now of this line and then of that, what you are
really after is to supplant the boundary delimited in the Sino-
French accords by your unilateral “historical border line", Your
intention was best expressed by one of your senior officials whao
said that “there were boundary conventions in the French period.,
But those conventions are out-dated and 100 elaborate and can-
not be used as the basis for demarcating the boundary line”,

In recent years, under the pretext of “restaring the status quo
anfe of the historical boundary line™, you have created numerous
incidents on the Sino-Vietnamese border in a systematic, planned
and purposeful way constantly to nibble off and occcupy Chinese
territory. You made Vietnamese border inhabilanis come over
to reclaim land, build roads and plant trees on Chinese territary;
you sent over armed personnel to patrol, set up posts, build
fortifications, lay mines, put up barriers on Chinese territory or
even intrude into Chinese villages to take census and issue coy-
pons in an attempt to change the siate of jurisdiction. In many
areas, Vietnamese military and political personnel, under various
pretexts, claimed a boundary line at will, destroyed the original
boundary markers there and surreptitiously Wl up new ones,
thus making territorial claims on the Chinese side. In the face
of increasing Vietnamese intrusions and provocations, the
Chinese side, sctting store by the friendship between the Chirese
and Vietnamese peoples and their over-all interests, always
excreised restraint and forbearance. We repealedly prapased
prompt boundary negotiations between the two sides. In the
meantime we enjoined our border troops and inhubitants 1o keep
strictly within the border, use reason and persuasion with the
intruding and provoking Vietnamese personnel instead of re-
turning blow for blow and curse for curse and absolutely not
to open fire and resort to force. Our people did not return fire
even when armed Victnamese personnel opened fire and caused
casualties on our side. But the Vietnamese side regarded China's
restraint and forbearance as a sign of weakness and inensified
its armed provocations on the border. Especially afier August
1978, when you suspended the boundary negotiations between
the two countries, you immediately went all out to strenthen
your anti-China military dispositions in the border areus and
incessamly opened fire with guns and anrtillery, creating incidents



of bloodshed resulting in 300 casualties among our military and
civilian personne! in a period of six months and thus provoked,
at last, the armed border conflict.

Numerous indisputable facts prove that it is none other than
the Vietnamese authorities themselves who have violaled the
principles affirmed in the letters exchanged between the two
partics and have constantly upset the stafus quo on the bordsr
in an attempt to alter the boundary line fixed by the Sino-
French boundary accords. The serious deterioration in the
situation along the Sino-Vietnamese border is wholly the making
of the Yietnamese authorities.

RE ‘Why did the previous two rounds of negotiations fail to
yield results?

In August 1974, negotiations were held between China and
Viet Nam at the Vice-Minister for Foreign Affairs fevel on the
division of the Beibu Gulf sea area. In October 1977, negotia-
tions at the same level were again held between the two sides
on the boundary question and the division of the Beibu Gulf
sea area. No results were achieved at either round of negotia-
tions, mainly because the Vietnamese side disregarded the his-
torical facts, distorted the Sino-French boundary accords and
tried to impose on the Chinese side a so-called “sca boundary
line in the Beibu Gulf”, which was a pure figment of its imagi-
nation.

i ‘Tn December 1973, a Vietnamese Vice Minister for Foreign

' AfTqirs clearly stated that “the Beibu Gulf sea area has not been
divided between the two countries because Viet Nam has been
at war all the time™ But when the negotiations_started in
August 1974, the Vietnamese side suddenly ass:rledilh_a_[_i_uhe
Beibu Gulf “the boundary line was delimited long ago”, aileg-
ing that the 1887 Sino-French Convention on the delimitation

. of the frontier between China and ‘Tonkin made longitude
108°3°13°E the “sea-boundary line” between the two countries
in the Beibu Gulf, l&asserted that for the last century all Gov-
cenments of the two countries had "exercised sovereignty and
jurisdiction according to that line and that the Beibm Gulf was
a “historical gulf” belonging to China and Viet Nam. By making
these assertions, the Vietnamese side aimed at taking possession
of two thirds of the Beibu Guilf sea area for itself,

It is stiputated in the paragraph about Guangdong in the
Chinese text of the 1887 Sino-French Convention that “as for
the islands in the sea, those to the east of the southward red
line drawn by the commissioners of the two countries, passing
through the hill at the eastern tip of Tra-Co (Wanzhu in
Chinese), which is to the south of Mong Caj and southwest of
Zhushan). belcng to China, and those to its west Jiutoushan
Tsland (Co To Island in Vietnamese) and the other islands,
belong to Annam'RThe French text of the Convention describes
the red line as the meridian of Paris 105°43° of east longitude,
which is Greenwich longitude 108*3°13*E. Clearly, this red
tine only indicates the ownership of the islands but is no “sea
_ boundary line” between the two countries in the Beibu Gulf.

3y Moreover, the term “Gulf of Tonkin" does not occur at all in
the Coavention, nor is the Gulf of Tonkin .included in its en-
tirety in the map attached to the Convention.Moreover, in the
historical circumstances at the signing of the Convention, in the
late nineteenth century, when the “doctrine of the freedom of
the seas” was in vogue. it was inconceivable that China and
France should regard such an expanse of the nigh seas as the
Gulf of Tonkin as an island sea and divide it. The fantastic
interpretation by the Vietnamese side of the Convention in dis-
_ regard of its terms and the actualities of history is indeed a rare
—caka in the history of international relations.

+—As for the assertion by the Vietnamese side that for nearly a
hundred years the Governments of the two countries have al-
ways exercised their soverzignty and jurisdiction in accordance
with the above-mentioned longitude, it is not at all based on
facts, Everyone knows that the previous Governments in China

" and the French colonial authorities observed the 3-nautical-mile
principle in regard to the territorial sea. The Government of the
People’s Republic of China declared a i2-nautical-mile terri-
torial sca in September 1958, China has never exerciscd sov-
Freigmy over or jurisdiction in the Beibu Gulf 323 area beyond
its territorial sea. In September 1964, the Vietnamese Govern-
ment also declared its territorial sea to be 12 nautical miles wide
.and published a map showing it territorial sea boundary in the
Beibu Gulf, If, as the Vietnamese side claims, the vast sea area

~——

in the Beibu Gulf west of 108*3°13"E was it inland sca long
ago, why did it draw another territorial sea boundary within
jts own irland sea? The Vietnamese asscrtion is absurd from the -
viewpoint of international law and is illogical and self-contra-
dictory. Has any ship had to ask for permission from the Viet-
namese authoritics for entry inte the sea west of 108+3'13"E?
The “sea boundary line”, a brain-child of the Vietnamese au-
thorities. has never existed either in historical agreements ot n
reality. As for the assertion that the Beibu Guif is a historical
gulf belonging to China and Viet Nam, it is really news to us.
We have no knowledge at all about such a declaration by pre-
vious Goveraments of the two countries at any time. Vietnamese
insistence on this uarcasonable proposition prevented any re-
sults in the negotiations, which went on for three months in
vain. The division of the Beibu Gulf sea area between the two

countries is still an unresolved issue. :

After 1975, the Chinese side proposed on many occasions to
bold negotiations on the boundary question. But the Vietnamese
side always found excuses to put them off until June 1977 when
it reluctantly agreed as Vice-Premier Li Xiannian pérsonally
made the proposal in a meeting with Premier Pham Van Dong.

It was agreed that t ivisiop of the Beibu Gulf se a be”
included as a fopic in the boundary negotiations.

Negotiations started at Beijing in Qctober 1977, The Chincsew
delegation suggested that the boundary question should be the
first item for discussion and put forward a proposal consisting
of five principles for the settlement of the boundary question.
The following are the main points:

(2} Since the Sino-Vietnamese boundary is a determined
boundary, the two sides should base themselves on the Sino-
French boundary accords in rechecking the alignment of the
cntire boundary and settling all boundary and territorial disputes;

(b) Areas under the jurisdiction of cne side which lie beyond
the boundary line should, in principle, be returned to the other
side unconditionally;

(c) The two sides should settle through friendly consulta-
tions any differences they may have as to the alignment of the
boundary line in certain sectors;

{d) The two sides should then conclude a Sino-Vietnamese
boundary treaty 1o replace the Sino-French boundary accords,
delimit the national boundary and erect the boundary markers
anew,

The Vietnamese side did not show interest in the fair an_g___‘
reasonable Chinese proposals. Tt clung to the unreasonable view |
that the sea boundary in the Beibu Gulf “was delimited long -
ago". and linked the question of dividing the Beibu Gulf with
the boundary question. Insisting that “a_border_line between
Viet Nam_an.d_chi.ua@_l_a\r_t%,and in the Bag Bo Gulf has been
delimited” in the Sino-French boundary accords, it claimed that
“this is the most basic principle for the settlement of all kinds
of Boundary queslions between [he Two COUNTiZs™; SiRE 1T was
the "basis” gor the entire negotationt T IS D& discussed first
This was tantamount to raising a pre-condition which placed a
great obstacle in the way of the negotiations. Although the Viet-
namese side later agreed that the two sides should first discuss
questions relating to the boundary, it played a new trick by sub-
mitting & “draft agreement on the national land border”, insist-
ing that the two Governments shelve their boundary disputes
and first conclude an official boundary agreement. Obviously,
the Vietnamese side harboured ulterior motives when it showed
Do interest in settling boundary disputes and easing the tension
along the border while wanting first of all to conciude “a
boundary agreement”.

Desiring to facilitate the negotiations, the Chinese side gave
full consideration to the Vietnamese views and, working on the
basis of its original five-point proposal, presented for consulta-
tions with the Vietnamese side a comprehensive proposal listing
nine principles for the settlement of the boundary question. The

. nine-point Chinese proposal provided in the main the following:

(@) The two sides should check the alignment of the entire
boundary line between China and Viet Nam, basing themselves
on the documents with attached maps relating to the delimita-
tion of the boundary cancluded by the then Chinese and French
Governments and on the boundary markers erected according
to those documents and miaps;
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(6} To facilitate the work of checking the alignment of the
boundary, the rwo sides should exchange maps showing the
boundary line between the tws couatries;

(c) During the process of checking the boundary alignment,
.. if the two sides do not agrec oo the alignment of the boundary
line in certain sectors, they should seek a fair and reasonable
settlement through friendly consultations in a spirit of mutual
understanding and mutual accommodation;

(&) After a joint check, the areas either side administers
beyond the boundary should, in priociple, be returned to the
other side unconditionally; with due attention to the interests of
the local inbabitants, readjustments on a fair and reasonable
basis may be made in a small number of cases where both sides
agree;

(¢) Where the boundary follows rivers, it shall follow the
central line of the main channel in the case of navigable rivers
and the rhaiweg of the main channe! in the case of unoavigable
rivers; the ownership of the islands and sand-bars in these rivers
shall be determined accordingly;

(f) After checking the alignment of the entire boundary and
settling the boundary and ierritorial disputes, the two sides shall
conclude a Sino-Vietnamese boundary treaty, set up a joint com-
mission for delimiting the boundary on the ground and erecting
boundary markers, sign a boundary protocol and draw up maps
of the boundary;

(2) Pending the coming into force of the Sino-Vietnamese
boundary treaty, the two sides shall respect the principles af-
firmed in the letters exchanged between the Central Committees
of the Chinese and Vietnamese Parties in 1957-1958, maintain
the status quo of the border and make no unilateral attempts in
whatever form and on whatever pretext to change the extent of
actual jurisdiction so as to maintain tranquillity along the border
and the friendly and good-neighbourly relations between the
two countries.

To our surprise, however, the Vietnamese side deliberately
distorted this sincere and reasonable Chinese proposal, picked
faults with it and levelled the groundless charge that jt sought
to “alter the historical boundary line”, The negotiations lasted
more than 10 months, yet in all that time the two sides failed
€ven to reach agreement on the procedure for conducting nego-
tiations on the boundary question.

The above facts clearly show that the responsibility for the
failure of the previous two rounds of negotiaticas to yield re-
sults rests squarely with the Vietnamese side. Frankly speaking,
the basic reason why there has not been a negotiated settlement
of the Sino-Victnamese boundary question is that the Viet-
pamese authorities want 1o use this question as a means inter-
nally 10 fan up nationalistic anti-China sentiments and divert
the discontent of their people and externally to cover up their
aggression in Kampuchea and their control over Laos in pursuit
of regional hegemonism to suit the needs of the Soviet south-
werd drive strategy. We cannot but point out that you are
following a dangerous course.

4. China's eight-point proposal provides a fundamental
solution for the dispules between China apd Viet Nam.

To achieve their great poal of socialist modemnization, the
Chinese people have a long-lasting need for an international
cavironment of peace and a peaceful and tranquil border. The
Chinese Government has always pursued a foreign policy of
peace, and wishes 1o live in amity with all countries, irrespec.
tive of size, on the basis of the fve principles of peaceful co-
existence. The Chinese Government wishes to seek a fair and
reasonable solution to all outstanding issues with other countries
through negotiation.

China and Viet Nam are linked by common mountains and
rivers, and there is a long, traditional friendship between the
two peoples. Though there are serious differences between them

on a number of issues and there did occur some unpleasant
things, the disputes between them are not impossible to resolve.
The eight-point proposal on the handling of the relations be-
rween China and Viet Nam, which the Chinesc Governnent
delcgation put forward at the second Plenary meeting, has laid
a solid foundation for a fundamental solution of the disputes
between the two couniries and for a real improvement in their
bilateral relations. Moreover, it provides guiding principles for
a definitive solution of the boundary and territorial disputes
between the two countries. A fair and reasonable solution of the
boundary question can be achieved only by honouring the
Sine-Vietnamese boundary delimited in the Sino-Erench bound.
&ry accords. Otherwise, there will be no commen basis for g
sotution, Prior to the holding of negotiations on the boundary
question by the two Governments, border disputes could have
been avoided and armed conflict averted if the Victnamese side
Bad respected the principles affirmed in the letters exchanged
between the Centrai Committees of the Chinese and Vietnamess
Parties in 1957-1958, namely maintaining the sfarus quo of the
border and refraining from attempting forcibly to change the
extent of actual jurisdiction. The Chiness proposal includes
fundamental measures to climinate tension and ensure peace
and tranquillity along the border. The Vietnamese side professes
1o be most concerned about ensuring peace and stability in the
border areas but in practice rejects the basic principle of
“maintaining the status quo on the border. This fully shows
that the Vietnamese side is aware of its untenable position and
has ulterior motives. jAs to the division of the sea area in L{c]
Beibu Gulf, it is na1u4~a4 and indisputable that the two countries
shauid define their respective economic zones and continental
shelf in the Beibu Guif in a fair and reasonable way, in accord-
ance with relevant principles of present-day international law
of the sta. As regards the Xisha and Nansha Islands, I have .
already cited many hard facts to show that the Vietnamese side
had before 1974 explicitly tecognized the Chinese Government's
sovereignty over those two island groups. Our demand is that
the Vicinamese side revert to its previous position of recognizing
that fact and respect China's sovereignly over those two istand '
groups and withdraw all its personnel_from those islands in the
Nansha group which it has Occupied-)ln what sense can l‘lﬂil
demand be considered “vnreasonable and arrogant"? It is the
Vietnamese side that is unreasanable and when it shifts positions
in a perfidious manner with a view o seizing and occupying
Chinese islands and laying claim to Chinese territory. In a word,
the Chinese cight-point proposal is ditected at the root cause
leading to the deterioration in Sing-Vietnamese relation: and
in the light of the facts of the disputes between the two coun-
tries. It is a fundamental solution to those disputes and sets forth
basic principles for handling the relations between the two
countries. It is reasonable and practicable, We still earnestly
bope that the Vietnamese side will give it careful study and
make a positive response so that there may be progress in our
negotiations,

Al the second and third plenary meetings, the Chinese Gov-
ernment delegation repeatedly proposed that the two sides reach
a verbal agreement providing that all personnel captured in the
armed conflict along the Sino-Vietnamese border shall, in prio-
ciple, be repatriated as soon as possible and then turn the matter
over to the Red Cross Socicties of the two countries for con-
crete discussion and actual execution, The Vietnamese side,
however, will not even agree to take up this question. Motivated
by revolutionary humanitarianism, the Chinese Government is
prepared at any time to release and repatriate all Vietnamese
prisoners and demands the release and repatriation of all cap-
tured Chinese personnel by the Vietnamese side. Now, the
Chinese side has decided unilaterally to release and repatriate
the first group of captured Vietnamese armed personnel and
hapes that the Vietnamese side will respond positively 1o this
Chinese initiative,
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8/37/682
5/15505
English

Statement dated 28 November 1982 by the spokesman of the Ministry
of Foreign Affairs of the People's Republic of China

In its "Declaration on base line of Vietnam's territorial
waters' issued on 12 November 1982, the Vietnamese Government
groundlessly declared that the Boundary-Delimitation Convention
signed between China and France in 1887 '"had defined" the
‘maritime boundarv line in the Beibu Gulf, and even described
China's Xisha Islands and Nansha Islands as Viet Nam's islands,
announcing that base lines would be drawn for their terrvritorial
sea.This is a wilful distortion of the historical Sino-Vietnamese
Boundarv-Delimitaticn Convention and a gross violation of China's
sovereigntyand territorial integrity.

It must be pointed out that the Sino-Vietnamese boundary-
Delimitation Convention signed between China and France in 1887
did not in any way delimit the maritime area in the Beibu Gulf.
Therefore, nc maritime boundary line has ever existed in the sea
of the Beibu Gulf. On 26 December 1973, the Vietnamese Government
formally stated to the Chinese Government that '"ocwing to the fact
that Viet Nam has been in a state of war, the maritime area of the
Beibu Gulf has so far not been delimited between the twe countrie:z ©
This clearly indicated that originally, the VietnameSe Government
also recognized the fact that China and Viet Nam had not delimited
the Beibu Gulf.

The Government of the People's Republic of China hereby
solemnly states that the so-called boundary line in the Beibu
Gulf as asserted by the Vietnamese Government is illiegal and null
and void and reiterates that Xisha Islands and Nansha Islands are
an 1inallenable part of China's sacred territory.

The Vietnamese Government's "Declaration on base line of
Vietnam's territorial waters" has fully revealed the expansionist
designs of the Vietnamese authorities to appropriate a vast sead
area of the Beibu Gulf and to encroach upon China's territory.

It is also a deliberate new step to further aggravate Sino-Vietnamese
relations. The Vietnamese authorities must bear full responsibility
for all the serious consequences that may arise thererrom.

]
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A/38/97
S/15624
English

Statement by New China News Agency (YINHUA)

The cooperation between Chinese and foreign companies
in exploring oil and natural gas in the continental shelf of
China's territorial sed is entirely a matter within Chinese
sovereignty with which no countries have any right to
interfere,

A recent statement by the Vietnamese authorities cannot
block China's justifiable action in exploring resources in its
territorial sea,

The statement by the Vietnam News Agency slanderously
attacked Chinese and foreign companies' joint exploration and
exploitation of petroleum in the Yingge Sea of the Beibu
(Tonkin) Gulf as 'violating Vietnamese sovereignty."” It also
said that those foreign coﬁpanies cooperating with China should
bear "all the consequences" arising from their actions. These
brazen attacks and threats are based on the expansionist stand
of the Vietnamese authorities,

In the ”declaratién on the base line of Vietnam's
territorial waters" issued last November, the Vietnamese
authorities not only laid claims to the Xisha and Nansha
Islands which have always belonged to Chira, hut alse to a
large portion of the Beibu Gulf sea area.

A spokesman of China's Foreign Ministry immediately
nade a solemn statement pointing out that "the so-called
boundary line in the Beibu Gulf as asserted by the Vietnamese
Government is illegal and null and void." In trying to impose
its illegal and greoundless territorial claims upon China,
Hanoi 1is indulging in a wilful thinking. Should the Vietnamese
authorities insist on invoking its illegal claims to obstruct
China'c legitimate action of exploring oil in its own territorial
waters, they should bear the responsibility for the conseguences
arising therefrom,

/...
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A/38/97
8/1562k
English

The Vietnamese authorities are obsessed by a wild
ambition and their hands are stretching too far. They have
not only occupied Kampuchea and controlled lLaos by force,
but also put their fingers into China's territorial waters
and land. They are even coveting the territories of other
sputheast Asian countries. The Vietnamese authorities should
understand that expansionists will surely eat their own bitter

fruits.

Beijing, 18 February 1983

/...



Appendix IV

Dispute in the Gulf of Tonkin

and Other Third States

Note de la France, 5 decembre 1983. Source: 0ffice of the
Special Representative of the Secretary-General for the Law
of the Sea, THE LAW OF THE SEA -- Current Developments in
State Practice, New York, United Nations, 1987, at 153.

Statement by Thailand, 22 November 1985. Source: Office of
the Special Representative of the Secretary-General for the

Law of the Sea, THE LAW OF THE SEA -- Current Developments in
State Practice, New York, United Nations, 1987, at 147-148.

Note dated 5 December 1986 setting out the position of the
Government of the Republic of Singapore on the Vietnamese
claims concerning the so-called historical waters and the
drawing of baselines. Source: Office for Ocean Affairs and the
Law of the Sea, THE LAW OF THE SEA ~- Current Developments in
State Practice, No. II, New York, United Nations, 1989, at
84-85.

Note dated 17 June 1987 from the United States Mission to the
United Nations referring to an accord entitled "Agreement on
the historical waters of the Socialist Republic of Viet Nam
and the People’s Republic of Kampuchea", 7 July 1982. Source:
Office for Ocean Affairs and the Law of the Sea, THE_LAW OF
THE SEA -- Current Developments in State Practice, No. II, New
York, United Nations, 1988, at 86.
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NOTE DE LA FRANCE
5 décembre 1983

[Original : francais)

Le Représentant permanent de la France auprés des Nations Unies présente ses
compliments au Secrétaire général de 1l'Organisation et a 1'honneur de se référer 2 la
déclaration du Gouvernement de la République socialiste du Viet Nam du 12 novembre
1982, concernant la ligne de base droite de la mer territoriale vietnamienne,
distribuée comme document officiel de l'Assemblée générale sous la cote Af37/697.

Le Gouvernement francais considdre que le tracé de la ligne de base de la mer
territoriala du Viet Nam, compris entre les points Al et A7, est contraire aux régles
bien &tablies du droit international en la matidre, telles qu'elles sont reflétées 2
l'article 7 de la Convention des Nations Unies sur le droit de la mer; il lui est

donc inopposable.

Par silleurs, le Gouvernement frangais n'a pas connaissance de titres qui
permettralent au Viet Nam de revendiquer comme eaux historiques la partie du Golfe de
Bac Bo (golfe du Tonkin) qui reldva de la juridiction du Viet Nam.

Le Représentant permanent de la France sajisit cette occasion pour renouveler au
Secrétaire général de 1'Organisation des Nations Unies l'assurance de sa tr2s haute

concidération.
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Statement by Thailand*
22 November 1985

[Original: English]

Statement by the Ministry of Foreign Affairs of Thailand on the

Vietnamess claims concerning the so-called historical waters
and the drawing of basgelines

The Ministry of Foreign Affairs of Thailand refers to the following
transaction and statements:

(1)

(2)

(3)

The so—called "Agreement of 7 July 1982 between the Government of
the Socialigt Republic of Viet Nam and the Government of the
People's Republic of Kampuchea on the historical waters of Viet Nam
and Kampuchea”, which was announced on 8 July 1982 through the

Viet Nam News Agency in Hanoi:

The statement of 12 November 1982 by the Government of the Socialist
Republic of Viet Nam on the territorial sea baseline of Viet Nam,
which was circulated as an official document of the General Asgsembly
(A737/697, dated 6 December 13982):

The statement of 5 June 1984 by the Govermment of the Socialist
Republic of Viet Nam on the airspace of Viet Nam, which was
circulated as an official document of the General Assembly
{A/39/309, dated 21 June 1984).

The Government of Thailand has carefully examined the claims thus

asgerted in the above-mentioned agreement and statements, and wishes to state

its positions with respect thereto as follows:

Regarding the claims to the so-called '"higtorical waters", which purport
to appropriate and subject certain sea areas in the Gulf of Thailand and in
the Gulf of Tonkin (Gulf of Bac Bo) to the régime of internal waters, the
Covernment of Thailand is of the view that such claims cannot be justified on
the basis of the applicable principles and rules of international law.

Regarding the statement defining the baselines for measuring the breadth
of the territorial sea and other maritime zones of Viet Nam, the Government of
Thailand considers that the drawing of the baselines of Viet Nam's territorial
gsea between points 0 and A7 is at variance with the well-established rules of
international law, as codified in article 4 of the Convention on the
Territorial Sea and Contiguous Zone of 29 April 1958, and confirmed once again
in article 7 of the United Nations Convention on the Law of the Sea, done at
Montego Bay on 10 December 1982, to which Viet Nam is a signatory.

* Previously circulated as document A/40/1033 of 12 December 1985.
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In so far a3 the Vietnamese statement on the airspace of Viet Nam seeks
to assert Vietnamese sovereignty over the so-called “higtorical waters" both
in the Gulf of Thailand and in the Gulf of Tonkin, as well as over the waters
enclosed within the said baselines, the Government of Thailand, consistent
with its positions as stated above, feels bound to reject such claim as being
contrary to international law.

Accordingly, the Government of Thailand reserves all its rights under
international law in relation to the sea areas in question and the airspace
above them.

Incidentally, in regard to the so-called agreement on the historical
waters of Viet Nam and Kampuchea, the Government of Thailand wishes to
reiterate that the so—called Government of the People's Republic of Kampuchea
does not represent, and cannot be considered to represent, Kampuchea in any
manner whatsoever, as only the Coalition Government of Democratic fampuchea

under the presidency of Samdech Norodom Sihanouk, which is the sole lagitimate -

Guvernment of Kampuchea overwhelmingly recognized in the United Nations, can
represent Kampuchea. Therefore, any agreement or declaration which purports
to ba concluded or made by the so-called Government of the Pacple's Republic
of Kampuchea is utterly devoid of any legal effect.
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291
Note dated 5 December 1986 setting cut the position of the
Government of the Republic of Singapore on the Vxetn1mo°9
claims concerning the so-called histerical waters and the
drawing of basslines 1/

[Original: English]

The Permanent Mission of the Republic of Singapore to the United Nations

presents its compliments to the Secretary-General of the United MNations and
has the honour to refer to the following documents:

{a) The so-called "Agreement on the historical waters of the Socialis
Republic of Viet Nam and the People's Republic of Kampuchea" signed on
7 July 1982;

(b} The statement of 12 Novembar 1982 by the Government of the Socialist
Republic of Viet MNam on the territorial sea baseline of Viet Mam, which was

circulated as an official document of the General Assembly (A/37/6%7,
annex); 2/

(c) The statement dated 5 June 1984 by the Government of the Socialist
Republic of Viet Mam on its airspace, which was circulated as an official
document of the General Assembly (A/39/309, annex).

The Government of the Republic of Singapore is of the view that the
baselines claimed by the Government of the Socialist Republic of Viet Nam in
its statement of 12 November 1982 do not conform to the well-established rulss
of international law on the matter, as reflescted in article 4 of the Geneva
Convention on the Territorial Sea and the Contiguous Zone of 29 April 19%8 and

article 7 of the 1982 United Nations Convention on the Law of the Sea, of
which Viet Nam is a signatory.

in so far as the statement of 5 June 1984 seeks to assert Vietnamese

sovereignty over the airspace of the so-called “historical waters” in the Gulf

of Thailand and over other waters on the basis of the kaselines claimed in tha
statement of 12 November 1982, the Government of the Republic of Singapocre
consistent with its position on the baselines as stated above, feels compelled

to reject such claim to airspace sovereignty as being contrary %o
internaticnal law.

The Government of the Republic of Singapore
made by the Government of the Socialist Republic of Viet lam in the statmnenzs
of 12 November 1982 and 5 June 1994 and reserves its rights and those of its

nationals in relatio.. to the sea areas in gquestion and the airspace above them.

therefore protests the <laims

1/ Previously circulatad as General Assembly documant A/41/967 of
15 December 1986.

2/ Reproduced in Current Developments in State Practice (lnited

darions
publication, Sales No. E.87.V.3), p. 143.




Furthermore, in regard to the "Agreement on the historical waters of the
Socialist Republie of Viet.Nam and the People's Republic of Kampuchea", the
Government of the Republic of Singapora wishes to state that the so-called
Government of the People's Republic of Kampuchea does not represent, and
cannot be considered to represent, Kampuchea in any manner whatsoever, as only
the Coalition Government of Democratic Kampuchea, which is the sole legitimate
Government of Kampuchea, overwhelmingly recognized as such in the United
Nations, can represent Kampuchea. Therefore. any agreement or declaration
that purports to be concluded or made By the so-called Government of the
People's Republic of Kampuchea is devcid of any legal effect,
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Note dated 17 June 1987 from the United States Mission to the
referring to an accord entitled "Agreement on the historical
the Socialist Republic of Viet Nam and the People's Repub

7 July 1982

United Nations
waters of
lic of Kampuchea",

The Permanent Mission of the United States to the United Nations sent to

the Secretary-General of the United Mations a note dated 17 June 1987 which
reads as follows:

"The United States refers to an accord entitled 'Agreement on the
historical waters of the Socialist Republic of Viet llam and the Pecple's
Republic of Kampuchea', signed July 7, 19382.

"Under the terms of this agreement the parties purportedly claim as

historic certain waters in the 3Julf of Thailand extending from the mainland to
Tho Chu and Poulo ¥Wai Islands.

"As is well known under long-standing standards of customary
international law and State practice. historic waters are recognized as valid
only if the following prerequisites are satisfied: (A) the State asserting
claims thereto has done so openly and notoriously: (B) the State has

effectively exercised its authority over a long and continuous period: and
(C) other States have acguiesced thergin.

“In the case of the historic waters claim made by the parties to the
above agreement, the claim was first made internationally no earlier than
July 7, 1982, less than five vears ago., notwithstanding the assertion in the
agreement that the waters 'have for a very long time belenged to Viet Nam and
Kampuchea due to their special gecgraphical conditions and their important
significance towards each country's national defence and economy'.

“The brief period of time since the claim's promulgation is insufficient
to meet the second criterion for establishing a claim to historic waters. and
there is no svidence of effective sxercise of authority over the claimed
waters by either country befors or after the date of the agreement. Moreover,
without commenting on the substantive merits or lack thereof attaching to the
‘special geagraphic conditions' of the waters in question and their 'important
significance towards each couitry's defence and economy', such considerations

do not fulfil any of the stated customary international legal prerequisites of
a valid claim to historic waters.

“Finally, the United States has not acguiesced in this claim, nor can the
community of States be said to have done so. Given the nature of the claim

first promulgated in 1982, cuch a brief period of time would not permit
sufficient acquiescence to maturs.

"Therefore, the United States wviews the historic claim to the waters in

question as without foundation and reserves its rights and those of its
nationals in this regard.”
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