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‘one world and thus made all-iﬁ§ laws universal,if we emulate
such a'wﬁrld we would be ﬁaking al% oﬁr‘norm; universal.The -
factuaily possibie world,thus.preSents itself aé an ideal
model, but onl& insofar as all its laws are universally
quantified. Since we cannot-act in it, Kant tells us :
"Act as if the maxim of your action were to become through

‘v 28 The laws of

your will a universal law of nature.
nature are universal,hence the only way that we can éct

as if our maxims are such laws , would be when they are
universalizable. »

-7 In the normatively possible world,
however, whereFWe can certainly act, the question of acting
as if does not arise. We have therefore : "So act that
your will can regard itself as making universal laws through
its maxims." 29 This formula concerns our actions only in
the normative or the noumenal realm, hence it is not the
_‘same_as.the previous one.

The three mentioned'moral formulae
thus make three different points and are relevant in distinct
ways. However,as yet, they only provide us with the form of the
maxim which can bring about a legal progression towards

unity.We have still to consider the progression towards multi-

plicity and complete determination.
. In the‘normafively possible world
individual human béings are not only autonomousféggnts,but

also members of a community . Hence pure practical reason

Y

I
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in concrete contexts must ﬁot only determine what each in-
dividual ought to do as an autonomous being but also ‘what
he ought to do as a member of a community. Pure practical
reason must,thus,necessarily provide two different sorts

of synthetic apriori propositi.ons which can determine the
agent’s will, one which applies to him as an individual and
the other which applies to him as a member. Kant presents
the synthetic apriori formula,which concerns. the human being
as an inéividual autonomous will,as follows:

'Acf in such a way that you always
treat humanity whether in your own person or in the person
of any other never simply as a means,but always at the same
time as an end." )

The synthetic ggfiori proposition
which concerns the individual as a member of a community,
is formulated by Kant as follows:

-"So act as if you were through your

.. maxim a law making mqmbér of a kingdom of ends." H
The above two formulae provide the
conditions for what Kant calls a progression towards mul- -
tiplicity and totality of maxims, respectively.
™~ Kant's Categorical Imperative cannot
by itself form the basis for law or ethics, for the ob-
vious reason that every act can be described in various ways ,

from different perspectives, which principle oné wishes to

universalize as a law will depend upon which description of
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the'act one takes to be expressing the maxim.The-Kingdom of
Ends ﬁrinciple,however,avoids the problem of treating each
maxim in isolation from other rules.It asks us to wﬁrk out an
ideal system of rules ,such that the matrix for considering
each proposed maxim as a universal law is the set.of all other.
rules that every member in the Kingdom of Ends would necessari-
ly accept,and in which each person will be regarded as an end
in himself.In considering maxims in -this wa}.their matter, and

their ;elation to the rest of the system (i.e,their complete .

determination ) would also have been taken into account.One
would not have merely considered their form.

As it turns out then.the-formula of
the Universal law is the criterion for the form of the maxim;
the formula of the End in Itself is the criteri;n for the

matter of the maxim from the individual's point of view; and

the formula of the Kingdom of Ends is the criterion for the

complete determination of the maxim from the community's point
of view.All three formulae are synthetic a priori progositions
which are neceséarily involved in any moral legislation.

Since morality has two aspects, inter-
nal and external,all three propositions wili apply both to
ethics and law,bﬁt fheé‘will function differently in each since
;he modes of leéislatioh and the duties involved in law aﬁq -
-ethicé'are_different.Since my interesﬁ in this work is in legal4§

legislation,I shall only discuss this aspect of moral legis{

ldation.Ethical legislation requires a separate treatment.



V. THE LEGAL PROPOSITIONS OF PURE PRACTICAL REASON

- Law is concerned with optimizing and
safegaurding numén freedom. The Kingdom of Ends principle
is intended to emphasize the optimization of ffeedém of
actlon it is ,hence,the most apt principle for’ descrlblng
the b381s on which laws can be leglslated .

The notion of a Kingdom is the notion
of a communlty (Kant seems to have used the term in the sense
of a ‘realm'.Its English translatlon as 'Kingdom'is mlslead-
ing since it suggests political ideas such as those related
to monarchy,whlch Kant evidently did not intend to imply.I
shall,hence,hereafter use the more neutral term'Community of
Ends' interchangeably with the expressilon 'Kihgdom of Ends’',
wherever necessary.By the use of-this expression,however, I
do not intend to imply anything other than what Kant meant by
'Kingdom of Ends'.) What Kant méantﬂby Kingdom of®nds,as he
tells us in the G:puhdwork,is s "A systematic union of dif-
fe?}nt rational beings under common laws," 32

| Although Kant does not use the term
'Kingdom' in any significant way outside the Groundwork,thg' -
sense that is given to it here finds frequent use in all i

other works.Thus,Kant sometimes uses the term "commonwealth” et

in a similar_sense;33 in other works he describes the"ldeal f?ﬁ

State". To-obtaina complete picture of the Kingdoﬁ of Ends ﬁﬂ;‘
it is thus necessary to take into account not only what Kant

—

says in the Groundwork but also what he says elsewhere.

In the light of these wider considera-

-296-
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tions,to start with, the Kingdom or the Community of Ends

' can be characterized in the followihg way. The Community

of Ends 1is a system in which the legislators of laws are‘

bound by the following rules: _

{a) Every rule willed by the legislator(s) must be such
that any and every individual can act in conformity
to it when he wants or neéds to do so.' |

(b) Every rule willed by the legislator(s) ﬁust take into
account that each member of the community is an end
in himself.

(¢) Every rule willéd by the legislator(s) must make pos-

@ siblé\the use of every autonomous member by other
‘members, but it must never make possible the use of
any member solely as a means for the‘ends of other
members. ?

The above propositions are the principles of pure prac-

tical reason in their concrete application to law. "These

propositions generate other related propositions, which

we will subsequently discuss.

The idea of such a Community of Ends

" ig entirely the idea of a set of ideals. It does not de-

pend upon any factual description, except the assertion

that there are rational agents capable of.being conceived
as ends in themselves.
We might ask why is it necessary to accept

the model of the Community of Ends? Is it not itself ‘an

~

-

e
P
<
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&\ - | .
arbitrary a priori moral assumption°

To pose this question is, however, -to
assume a world-in ﬁhich acceptance and rejection are
really. possible, It is also +o assume that propositions
must always be considered, and those which are acceptable
by some criteria should be accepted while the others should
be rejected. This is to demand optimal conditions for ac=-
ceptance and rejection. |

What the Community cf Ends model pro-
vides is the -social condition for optlmlzlng the possibili-
ties for acceptance and rejection themselves.Actually,it
supposes precrsely a system in which choices are made by
free decision andl/ct by force or by fiat. The denial of
the existence of ends in themselves and the denial of their
equality is precisely the assertion that some propositions
(i.e, those which distinguish arbitrarily between some ra-
tional agents and others) should be accepted by force or by
fiat. The Community of Ends model thus provides the opti-
mal and the only condition in which any and every question
can be asked, considered and answerfd, including the above
question concerning the Community of Ends.

Being able to reason and make the right
decisioa in accepting or rejecting propositions 1is one of the
basic ideas of the Community of Ends model. The ability
to make such decisiohs, hcwever, requires the'kncwledge of

all the relevant possibilities. The Community of Ends
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principles thus prohib;t any afbitrary limitation on the
availability of knowledge. Such legal 1deas as the freedom
of the press, of speech, and the access to education, which
are instrumental in the acquisition of knowledge and being
able to make the right decision,thus'follow directly from
the Community of Ends principles. |
| -~ Since these principles are synthetic a
priori, they must be accepted as true and binding, prior
tb the experience which leads to the éétual acceptance or
rejection of specific propositions. They fell us a priori
what the limits of the legal system are , namely, those
conditions under which a Community of Ends can exist ,
and also what the legal system must contain , namely, the.
conditions for the Community of Ends. They also specify
the priority of the principles within the legal system. All
those principles which are essential to the Community of
Ends will take precedence, they will be the supreme crite-
ria for judgement ,which include the various fun?amental
legal freedoms and rights. These will be followed by all
those principles which enhance the possibility for a Com-
munity of Ends. Third preference will be given to those
legal principles which do not at least prohibit the possi-
bility of a community of Ends. Such a classification of
legal prop051t10ns allows for a legislative openness,with

a realm of - perm1551b1e decisions, whlch_ls necessary for

all legal systems. It also gives a notion of an overall

“~
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systematic aim to the legal system which can give a  sense
to consistency in application.

The fact that the Community of.fnds
model for a legal'system, as characterized.in its richer
and more elaborated form here, is J.mplz.clt *n Kant's des-
crlptlon of a legal society, would become evident’if one
were to take into account not only what he had to say about

law in the Metaphysik der Sitten but also in Theory and pra-

tice. There, in criticizing Hobbes he tells us:
| "The Civil-Stafe, viewed purely as a
legal State, is thus based a priori upon the following prin-
ciples: - ;_' s
1. The freedom of each member of society as a human being,
2. The equality of each member with every other member as
a subject of the State.

3. The 1ndqpendence of each member of the community as a
citizen.” N |

~ He continues:'Theée principles are not
laws given by a2 State already established, but they are the
only laws that make it possible to found a State in accor-
dance with pure rational principles of external human laws
as'such.“:the above three notions of freedom, equality and
independeﬁce involved in é;iegallsystem, receive a more de-

tailed expression in the Metaphysik der Sitten ,as :
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The members of such 2 society (societas civilis), that is, of
2 state, who are united for the purpose of making laws are -
alled citizens (cives). There are three juridical attributes in-
rably bound up with the nature of a citizen as such: .ﬁl:st.
the lawful freedom to obey no law other than one to which
he has given his consent, sccond, the civil equality of having
ummgﬂﬁ;:qﬂcm:wpuﬁrowrhhnauqxgmm@gguﬁm
whom hehas just ::@oi 2 moral aapacity to bind jurid-
ically as the other has to bind him; third, the attribute of
civil independence that requires that he owe his cxistcn?c and
support, net to the arbitrary will of another person in the
socicty, but rather to his own rights and powers as a r.ncmbcr
of the -commonwealth (hence his own civil personality may
not be represented by another person in matters involving jus-
tice and rights). 35 ‘

‘ However.Kaﬁt does not make it
‘clear how the three notions presented here, those of
freedom , equality and independence,relate td his moral
theory in general. Nor does he attempt‘to explain why

the civil state when viewed purely as a legal staté

must have these notions. Kant's analysis in the Theory

and Practice does not make it very clear what is meant
by or involved in viewing the civil state as purely a

»

legal state. ‘
Only when we view the
'notion of the Kingdom of Ends,and its relation to the
idea of the civil society,iﬁ a richer and larger pers--"

pective ,as done in the manner here, tan the above

- three notions be bound <together within a . conceptual

'
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scheme.

In light of the analysis presented

_ here,the three notions necessary fer the idea of the civil-

state as a legal,state. can be shown to be derivable @%rec-
tly as corolldriQ§ to the principles of the Community of

Ends. in the following manner. (Since thé above three prin-
ciples are.derivable from the Community of Ends principles
they become conceptually posterior, however in their moral

and legal significance they are just as important as other

»

O™

"ty The first principle which guaranties the

freedom of each human being follows directly from the .idea
that each human being is essentially a rational free-willing

agent and that the agent's self-realization as a moral agent
\
can only be achieved in.so acting. A possible civil state

can only become a legal state if the agents in it in fact

- -

exercise their freedom and réélize themselves as autonomous
agents.

_Tﬂe substantive equality of .each human
being follows from the idea that the essential humanity
of each béiﬁg, his dignity as a md®al agent, or ;s Kant
says, his worthiness in 'being priceless , lies in being

an end in himself; and thus, for -every maxim,he serves as
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a condition ;hich limits all merely relative and arbitrary

eﬂds.f*Pfﬁéedural equality, on the other hand ,follows from K\
-4, .
the principle that no person is to be evemstreated solely &

. -~ -
law must never treat anyone solely as a mean’, and since it~

as a means, and also that all laws must be universal.Sinci/xl
must abstract from individual differences while legislating,
it follows that every judgé stands in the same formal rela-
tion to every person that he is judging. That ié,-the for-
mal procedures by which the judge is to pass a judgement on

a2 person must be the same for all people.

. " The idea of human independence, how-
ever, canno% be deriéed from Katit's legal theory without
marking the radical revision discussed before , namely,
that law is not coercive. It can be derived from the Com~
munéty of Ends pringciples as preéented here, however ,
because this major revision in the idea of law has already
beeh incorbarated into these principles.

If law is a pribri entitled to coerce,
then the independence of each agent to.a;t morally is not
absolute, Law must guaranty fhat everyone méy pursue his'
moral ends in the mamner that seems best fo hinm, prd@ided
he does not infringe upon other people's independence to
pursue thei? ends.Or, as Kant would have it, “law must allow‘
the_pursuitréf moral énds by each agent, so long as he does
not become an 6bstac1¢ to another's right to do wﬁatever |

can coexist with everyone's freedom under a possible Uni-
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versal law. For the actualization of such an independence
it is evidgntly necessary thét the moral agent not be coerced
in anyway,to do anything, even that which is morally right;
for to coerce anyone to do something which is morally right
is to disregard his autonomy and dignity. Coercion enters
in only to stop the person froé doing something which is
legally wrong, not to make him act legally or morally, and
when cpércion does enter in this way it is not the task of
law but that of the state to see to it that a minimal amount
of coefciop, which is authorized to it by léw, is used to
maintain aﬂlegal order.
The formulation of the Community of
Ends principles raises various questions for a theory of
justice » such as,what are the various detailed contents
of substantive and procedural equality, what are the vari-
ous related ways in which independence can be defined.eté.
But it must be remembered that the limited task of this
.work is to specify the theory of law and not to examine a
theory of justice. The idea of law énd the idea of justice
are- different though related ideas. Tﬂeyhare related by
the fact thet just conditions are what law is trying to
achieve. But tﬁen the theory of law, which concerns the
idea of law, must tell us what type of soclal institutions

based on what justifications  and grounds, bring about

-
-

just conditions. This is distinct from a theory of justice

(which concerns the idea of justice) which specifies and
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Justifies the eriteria of what constitutes just conditions.

Inrpracticefof course, no legal system
can work without involving the theory of just{Ee, just as
if cannot work without involving a theory‘aboﬁﬁ the'Stame.
But from the point of view of undérstanding, 4t is perhaps
best to divide the conceptual labour into working, defining
and discuss}ng the three ideas separately. ,This work §h§11,
hence,not discuss problems in the theory of justice in any
detalil.

However, it will be necessary to,at
least, point out‘now_problems for a theory of justice arise
from thg propositions of pﬁre practical reason; problems
which .are related to law but whic:h‘nged independent analy-
sig'in the theory of justice. .

| The proposition of pure practical rea-
son says that law must make possible the use of only auto-
nomous members; here arises the first problem for a theory
of justice. What criteria defines and distinguishes tﬁa.r
use of an autonomous member from a non-aut&%omous member?
Most theories of justice,I think, would now say that children
and the insane cannot be taken t be autonomous members.Law must,
therefore, not make possible their use by the community, or
at least it shoul& limit it in ali necesséry ways. Other
theor;es have argued for the use and abuse of‘ail sofuy of
members on various grounds. Any theory would, of course,re-.

guire . justification.

kS
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Secoﬁdiy,thé principie of the éommunity

of Ends allows that every member gggnpe'used as a means,but
never solely as a means to some end . However,since there
has to be a division of labour in the society,people have to
be used as means (although not solély).This has to be done
'%F such a way that.tpe use does not viclate the person's |
aignity.Here arises the second main problem for the theéry
of justice.It has to find out what sort of use would not
violate the humgn dignity.If the use that peqple'make of
qthef members of the community can-be compensated in some
way such that their original dignity and integrit& is retained,
then it is eVidently the task of a theory of jﬁstice to state
wﬁat such a compensation would be. A theory of justicé may.
thus be divided into the a priori part,which specifies the
conditions under which a just use of a person has been made;
and the empirical part,which speéifies what would count as a
just compensation when someone has been-used.The lattef quest-
ion turns up as a issue in political economics,it,evidently, ,
belongs equally to what-mag be called 'juridical economics'.
As an example of the iésueé_concérning the first part of the

-

problems of a thedry of justice one may cite John Rawls'

Theory of Justice 36; and as an example of the problems of the

second part of a theory of justige, one could mention Karl

Marx's Das Kapital.j? I am,of course, not suggesting that one
has to accept Rawls'® or larx's solutions . The aim here is only

to make e¢lear that although the principles of the Community
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of Ends generate problems for both a theory of justice and ‘
a theory-ﬁf law, the nature of these problems is distinct.

Rgturqing to the theory of law then,
it will be important to méntion in conclusion that since
the priﬁéiples applicable to the Community of Ends, as spe-
cified here, together with the derivative ideas of equality
énd independence, form the rationgl basis for the existence
of allegal system, it follows that these basic legal propo-

sitions are the ones that constitute the reality principles

for law, That is; the metaphysical requirements which can
_make the ﬁran;cendentally possible 1egai“system actual are
specified by these existential condition;. For a possible
legal system to be actual these conditions must be
satisfied, or conversely, the existence of these conditions
will actualize a legal system.

These reality or existential con-
ditions tell us that a legal system,or any law in it,can-
not be said to reélly exist if it is found to exist only in
the books and not. in practice, Freedom of speech for exam-
ple will exist in jurisdiction X if the citizens of X have
actually spoken freely and continue to do-so. It would be-
wrong to say that freedom of speech exists in X because it
is written in their Constitution, although no one ha§ é;ef act-
ually cared to speak freely. If the citizens of X have ndt'

cared to speak freely or Have not been allowed to do so fof"

some reason, then it would be false to say that freedom of
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speech exists as law in X.I shall discuss this issue in detail
in the section on the'legislafive requirements of law. i

Since the Community of Ends principle
forms ﬁhe_rational basis for the existence of a legal system,
and since the idea of a Community of Ends is a set of 1ldeals

-the only conditions in which every human being can realize

his moral ends - it becomes morally obligatory for all of us

to work towards such an ideal.We obviously know that presently

we are far from-the ideal;what do we do in the mean time? We
must,as Kant had it,always act as if we are mémbers of an

existing Kingdom of Ends,although fér the moment we are not.
This is the only way to bripg-suéh_a.Kingdom into existence.

N S T@ercdnditions in which we can try
to actualize ;he ideai coémunity is met in a civil society.
Henée.as Kant and otﬁerg have'argued,it4is our duty to maiﬁ-\g
tain a civil society. In an actual Kingdom of Ends what a
person legislates for himself will .2lso be what the community
legisiates for the individual.That is, in a civil.society
which is actually a Kingdom of Endé.the division between law
and ethics will not exist, in contents the two will be the
same. Such a é&nthesislcan only be achieved in a.civil
society,not in a Stafe of Nature. Therefore, I proceed now

tc some basic conéiderations.about'the civil society as it
relates to the idea of law.Thls would require coﬁsidering the
civil so&iety both from the point of view of the community- and

from that of the individual.

-
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VI. THE COMMUNITARIAN REQUIREMENTS OF LEGAL ONTQLOGY.

-

By the communitarian requirements of
legal ontology I mean those necessary metaphysical conditions
on fulfillment of which a community actually populates the
normatively possible world in such a way that it has a legal
identity and a defined legal Jurlsdlctlon. '

- The " flrst conditidn is that a community
must define its identity and jurisdiction in & self referen-
tial way. The qeaning.cf such a commupal 1egislation is exa-

e

nined and discussed in the. first part of what follows.(Sect-
. - /" . . ! . .
ion - VI.l) - "

. ’ I,
The second requirement is that a comm-

unlty nust actually create and sustain the legal system.Some
basie pr1n01ples 1nvolved in such a creatleg\and susteAance
have already been examined and explained.It remains to be
seen.npw what types of actions actually need to be done in
accordance w1th these.prlnc1ples to bring about and sustain a
legal system- whether we need to contract or merely to consent
or to surrender , etc., The following two sections -
(Sections VI. 2 and VI.3)- examine and discuss this problem.
The appropriate conceptual scheme which best characterizes

the actions done to create and sustain a legal system are

also discussed.

-309-
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VI. 1). COMMUNAL LEGISLATION

when a community legislates laws to
itself it'determines the course of its collective actions.

In terms which Michelet made popular after the French Revolu-
tion, the cgllective ac£ions are performed by "the people”.
Communal législation by the people involves ,firétly.some
way of de;iding what to do,seconély, some way of ‘giving
effective form to that decision,'and thirdly,some way of
following through to see that the form persists long enough
to achieve whatever ends are in view,

Thus,we have the Indian Constitution
which begins with the statement " We the people of India...";
simiiarly,the Amer;can constifution reads, "We the peoélé of
United States...".These are séif-referential propositions, the
people are referring to themselves and giving a corstitution
to themselves.If we are %o make any sense éf-suéh'éelf-refgr--
ential propositions involved in communal legislation‘wg must
assume that some action has actdali& taken place in‘makiné
these perforgative utterances. The entity to whom the canstth
tution is given is tpe people and the giver is the people‘f%so.
It becomes necessary therefore to, assume th;t 'the people’
refers to somethingwactual.The constitution.is a community's
most serlious and important document,as such its fery openiné

line cannot be untrue or meaningless,referring to nothing'ap&

potraying a non-performance.

The uneasiness that many philosophers

»

- =310- o
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seem to exgibit in asserting that the notion of the people-
referé to sométhing actual,can be traced to thei=_mistaken
metaphysical view thét all .entities must eithercbe of a natu-
ral kind or, 2 nominal kind.As discussed in Part-III,legal
entities are neither natural nor nominal kinds.'The péople'
refers to a2 normative kind.It would,hence,be wrong to clain
that 'the people' does, not exist because it cannot be observ-
ed like the natural kinds, or because 1t is an abstract entity
like the nominal kinds.The potion of the people is just not
- available for such observations or analysis.Being a normative
kind it is intelligible in term;-of norms.Its intension,des-
eribed by the norms,determines-.its extension, and the meaning
of the term is known to us essentially.That is,we not only
know wﬁat'the people"means,but.alsb what it means to be
the people.
The people 1is thus an actual entity of -

the legal system. Which group of persons will constitute a
particular people,is a question of class—membership;The answer
is usually provided by the Laws of'Citizenship.

. .- The notion of‘the community,as Kant's

first Critigue argues,is a category of our understanding.As

..argued in the last Part,in the noumenal realm tkis category
has a different réle to play.It does no* just inform our .
ﬁnderstanding y1t gives:form to our deeds so that a number of

individuals can, through their deeds,bring a community into

existence and constitute themselves as a people.
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. Implicit in the notion of the people
giv;ng a constitution to itself, is the notion of an agency.
_Sinaé an individual agent wills his activities,many thinkers,
including Rousseau ,have been led to discuss the activity of
the people as aﬁ expression of the'general will' .Rousseau's
concept of the 'éeneral will® is~equivocal.it seems to make
it both transcendent and empirical.38 This has naturally
led to many controversies.However,in the various discussions
of the notion of the 'general will',the real issue behingd
the notion seems to be lost.The real issue is : in what sense
does the people legislate laws to itself ? It was this quest-
ion too which Rousseau waé trying to answer. The question
remains significant independently of his solutions to it.In
what follows I shall attempt to pursue and clarify this
question itself ,rather than discuss the correctness of
Rousseau's answer.Analysing Rousseau's answer would,of course,
be. important,but that would be a different task than the one
intended here. |

From the point of view of the community,'v
the guestion 1s : in what sense does the community legislate
laws for the individual ?;and from the point of view éf the
individual, the issue is : in what sense can the autonomous
will of an individual be understood as constituting the will
of the community ?

Since the basic legal propositions.in

their application to the concrete instances,provide universal
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laws,i1f the individuals act in accordance with such univer-

‘sal legislative laws of freedom, a general law will result

from their joint decision.This is one sense in which the will

of the individuals could be understood as constituting the

'will of the community. *The autonomy of man,as an end in him-

self,would further mean that a legal norm §ossesses truly
legitimate binding obligation ohly if it has been created by
the free participation of 211 those who are subject to it.
From the point of view of the community,however,only within
the frame-work of the principles of the Community of Ends
can a free decision be realized as an expression by autonomous
agents legislating for the will of all.

_ The will of all,i.e,the will of the

community,is thus,not the name of one more will in addition to

the various individual wills.It only specifies a general

condition in which a particular maxim can be taken to be

legislated,and to be consistent with the freedom of all

individual wills.

~
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VI. 2). . THE COMMUNAL GENESIS OF LAW
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I shall consider,here.the idea of

the civil society in its legal aspect only. In itself’
the notion is very complexs it would include within it-
self not only the political and economic institutions

but also others , such as the religious, the education-

al and the recreational oﬂ;s.

The main aim of this section is to
sﬁow that the notion of a pre-legal society is a myth.
The difference has always been one of degree and never
of kind. There can neither be a conceptual nor an em-
pirical discontinuity in so far as eveolution of societies
as legal societies is concerned. A theory which potrays
sudden leaps into legality cannot be describing the truth.

If law is based Qg_practical }eason
then sudden leaps in the sécial structure would invoeolve
sudden leaps in man's practical reason and nature. The
belief +that the evolution of man's practical reason has
been discontinuous; seems to me to be a farfetéhed |
thepry.(,It seems more plausible to believe that the
evolutioﬁ of human reason and nature has been gradual
and céntiniuous_ﬁqwever , in what follows , I will not at-

tempt to develop this thesis from the point of view of-

human reason, but limit the work to a criticism of those

314~
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theories which potray discontinuity in social evoiution
from a pre-<legal to'a legal state. This primary Eask is
more important at this stage. Towards‘the end of this
secéion I wilf‘suggest what sorts of concepts and theories
are'appropriate. This wil{ be done in a rudimentary“way;

Sinée the legal system is the only )
system which provides the cpnditions for the best norma-
tively possible world, it ié the most fundamental system

~
of the civil~scciety; and as argued before, it is tHe one
which.justifies and regulates all other normative systems
of the civil-society. Further, law justifies its own
existence and derives its authority +. regulate human be-
haviour from human reason and not from human will. Since
law ié the protector and the justifier of all other nor-
mative systems it follows on this account that\&e need
the lggal éystem for a civil-society ; and it is not the
case that we need a civil-society first in order
to later have a legal-system. That is, we héve a
legal system so that we may have a civil-society . It
is wrong to think that Qe have a civil-society so that- we
may have a legal system.

Now, simple as this distinction may
seem at first sight, it has not only been the grounds for

a great deal of confusion in the legal theory, but, as I

'shall try to show, it has also led many philosophers to theo-

-
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rize wrongly  about therjustifzgggfzﬁl}ofté ciﬁﬁl—society‘
in so far as it concerns law.

-

This distinction distinguishes Locke
and Hobbes from Kant. Locke énd Hobbes seem to ha&e taken
the second option and thought that civil-scciety is needed
and justified_on the grougds that only in it can.we have
.a legal systeﬁ. Hobbes afgued that the civil-society was
to be prefered to the State of Nature for reasons of en-
lightened egoism. Locke argued that it was preferable on
ground; of utility and the poséibility of a legal punish-
ment. Kant,.however, found both of these theories suspect
on both empirical and moral grounds. Scientifically, he
a;gued, the theories are really fantasies of a priori
sociolo%y, for how can we ever test,through experiments,
wﬁether people are happier in a civil-society or in a
State of Nature? Moreover, Kant made the point that no
amount of happiness or seif—interest could establish the
moral worth of a civil-society, unless it could also be
shown that the institutions were compatible with the de-
mands of freedom and justice. Kaﬁt is thus in agreement
with the first op.ion, namely, that we have a legal system
because it ig_good in itself and as such it provides theu
conditions fo;.a civil-society. In what follows, I shall
examine +the two - options in some detail.

Essentially, Locke's justification

for a'civil—soqiety is grounded in his two basic beliefs:
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first,that man has & natural right to punish othérs, and
second, that such punishment can be actualized only in a
civil-society. The crux of his theory is perhaps best

expressed in his own words,as follows:

Munbein;bom.uhnhwﬁpwved,withnm
- to perfect Freedom, and an uncontrouied enjoyment of aif

the Rights and Privileges of the Law of Nature, equally
with any other Man, or Number of Men in the World, bath
by Nature a Power, not only to preserve his Property, that
b, bis Life, Liberty apd Estate, against the Injuries and
- Antempts of other Men; but to judge of, and punish the
breaches of that Law in others, as he is perswaded tbe Of-
fence deserves, cven with Death it self, in Crimes where
‘the heinousness of the Fact, in his Opinion, requires it.
But because no Political Society can be, nor subsist with-
out baving in it self the Power fo preserve the- Propefty,

and in order thercunto punish the Offences of all those of - -
that Socicty; there, and there only is Political Soclety, .
where cvery one of the Members hath quitted this natural .
P o .

Power, resign'd it up into the hands of the Comrnunity o
all cases that exclude-him pot from appealing for Protec-
ion to the Law eptablished by it. And thus all private
judgement of cvery particular Member being excluded, the
Commupity comey/to be Umpire, by scttled standing Rules,
indifferent, and the same to ail Parties; and by Men having
Authority from the Community, for the cxecution of those
Rules, decides all the differences that may bappen between
any Members of that Society, concerning any mabter of
right; and punishes those Offcneces, which any Member
bath committed against the Society, with such Penalties as
tbe Law has established: Whereby it is easie to discern
who are, and who are pot, in Political Society together.
; Those who are united into one Body, and have a common
establish’d Law and Judicature to appeal to, with Authority
o decide Controversies between them, and punish Of-
fenders, are in Civil Society one with another: but those
who Bave no such common Appeal, I mean oo Earth, are
still in the state of Nature, each being, where there is no
other, Judge for himself, and Executioner; which is, as
bave before shew'd it, the perfect state of Nature. 19

(Besides the quoted passage (87) above,
other passages ,such as 89,95,96,97, also clearly bring out
Locke's view that we need a legal system in a civil society

so that we may protect the rights that we already-have.)

-
-~
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Thus, Locke's Justlflcatlon for a
passage from a pre-legal to a legal order in a civil society
is his claim that we,provisionally, give up or entrust to the
government. the natural righlt to punish others or .to own some
property. We could,of course,punish each other in a State of
Nature, but this is not effic;ient or practical.In order to~
secure a more efficient practice of punishment or ownership,
we entrust this powér to the governmen_t in the civil socie;y.
We,hgnée,need a ci;il society first so that it can create
a legal system in which all .gffeﬁders can be efficiently
punished.uo

Now, whether or not we a;:c_:ept Kant's
criticism that a fantastica pridri sociology is being assumed
hez:e. there is a serious conceptual difficulty in Locke's
theory, which needs an independent resolution.

| Punishment, as Hobbes too has noted,is,
pa'rédigmaticaliy,a legalistic notion, and what will cons-
titute a ;just pun:.shment(as opposed to mere violence or use of
force) cannot be established without a recourse to a legal

system ix%a civil society.ul

Hence,the belief that we have
a natural right to punish is unintelligible in a pre-civil,
pre-legal society. In such a society no one would know what it

meant to punish ,2s opposed tomerely using force,because the
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ability te distinguish punishment from violence itself,de-
pends upon the possibility of distinguishing what is legal
from what is illegal. éuch a ﬁossibglity evidently does
not obtain in a pre-legai society. 'Egnishment demands, at
a minimum, three conditions: a systeﬁ of rules,'a legiti;
mate aﬁ%hority to legislate these rules, and another le-
gitimate authorit¥ to enforce sanctions for breaches of
these/;ules. These conditions distinguish the mepé in-
fliction of social harm Qrom punishment. These conaitions
are not present in Locke's pre—civil society, hence tﬁe
notion of punishment is unintelligible. As a matter of
fact, as we have'seén; coercion is used. only when the
legal system is unable to mzake a person act rationally.
Buf in'such a situation, evidently, the existence of the leg-
al systém is presﬁfposed . Wnat I have said about the no-
tion of punishment ;;y g}sdube said about the notion of
right, namely,it is é legal notion, intelligible only within
the schemes of a giveﬁ:légal order, not prior to it. Locke's
theory about the move from a pre—leéél to a legal-state is. ,
thus,not only empirically but also conceptually problematic _
from the very bep;inning.u2 |

Hobbes explains the origin of-civil-
society in terms of a qonception of man as egoistic and

anti-social. He explains why men move from the state of

Nature (a pre-legal sfate) into civil-society by identify-
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Aing what causes them to do so. - In the State of Nature,
ﬁen are essentially'at war with eacﬁ other. Since they
are selfiéh and anti-social, they are'indifferent to the
. concerns of each other. But to pursue his interests a man
must have thé power to prevgnt others from harmiﬁg him.
The consequence of all thigd s that life is miserable,
short and brutish in the Stgfe of Nature. Men move into
a civil-society, accordin’f%o Hobbes, because reason teils
them that peace and tran&f}igty are necessary for pursu-
ing their own interests and experience shows that this is
impossible im~the State of Nature.. The people give up
their individual powers and contract into a commonwealth,
in which the sovereign , whp may'bé one person.or an

~

assembly of persons, has all the pbwers Ml ,then, regulates
. o~

the civil socie¥y through authoritative (yhich is

law in this definition).'The'sovereign is not bounF oy the

contractual obligations that the rest'of the people are,

. . 43
he has all the power .

Kant thinks that the Hobbesian theory
is wrong on two grounds. Firstly,it gives a wrong kind of
advice, because it tells statesmen and citizens alike that

the only thihg men respect is power; and secondly, the gues-
tipn“whether a government has a right to coerce becomes :
S ) , "
whether it ‘has the power to do so. Kant tells us, "Once...

~

we are talking not of rights byt of power only, the people
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may try their own power and jeopardize, every legal consti-
tution.” 45
' However,what Kant does not notice is
that just-as with Locke.there are some basic conceptual
problems in the Hobbesian theory which make it problematic
in theory also. The question whether the Hobbesian theory
is historically true,cohés only later.
If the people are really selfish and

anti-social in the State of Nature,how can they ever get out

of it ? For the very act of coming together to unite in a

pactum s?ciale fequires unselfishness and sociability. The
very possibility of a social contract demands fhat men be
willing to reason together and behave morally so that they
may be able to ba;gain. Contracting is not a morally neutral
activity which may be done if men are said to behave as they
do.in the State of Nature.Given theuHobbesian characterization
of man in the State .of Naturg.contracting would be impossible
and the move from a pre-civil to a civi¥-society could never
"oceur. It would simply be impossible ?o win everyone's trust
and lodge it in one sovereign,when, in the first place,no

one had any gfbunds to trust anyone else.Even physically it
would be impossible to contract because each person would not
only fear the ofher;s presence ,if they do finally managé to

sit tqgethér.they would alsc heve no grounds for believing the
. .
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truth that the contractwould be kept by all or any once it
had been made. The notion of contract,like the ndtion of pun-
ishment is essentially a legal notion.Only after the legal
system({of even some simple kind) has cdme into existence does
it make any sense to talk about contract or punishment.The
very possibllity of contracting or punishing presupposes some

sort of a legal system.

Kant's own position on the relationship
of the ndtion of contracting to the genesis of the civil-soci- '
ety is not very clear. Although Kant does believe that the not-
ion of contract is a legal notion and‘hence camnet  be used to
explain the existence of law,he also wants to somehow retain the

belief that it is still a necessary notion for law.He tells us :

Here we have an original contract on which alone 2 civil and
thus consistently legal constitution among men can be based and
a community established.

Yet this contract, which we call contractus originarius or pactum
sociale, as the coalition of cvery particular and private will within
a people into a common public will for purposes of purcly legal
legislation, necd by no means to be presupposed as a fact, It is
not necessary first to demonstrate historically, so to speak, that a
people, whose rights and dufies we have inherited, must rcally have
performed such an act ot some time and must have left us, by word
of mouth or in writing, some reliable news or instrument of it, be-
fore we are to consider ourselves bound by an existing civil
.constitution. It is rather a mere idea of reason, albeit one with in- -
dubitable practical reality, obligating cvery lawmaker to frame his
laws so that they might have come from the united will of an entire
people, and to regard any subject who would be a citizen as if he
had joined in voting for such-gWwill. For this is the touchstone of
‘the legitimacy of all public law. If a law is so framed that all the
people could not possibly give it their consent—as, for example, .»
Jaw granting the hereditary privilege of master status to a cortain
class of subjects—the law is unjust; but if it is at all possible that a
people might agree on it, then the people’s duty is to look upon the
law as just, even assuming that their present situation or the tenor
of their present way of thinking werc such that, if consulted, they
would probably refuse to agree. 45
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The interpretation that Kant gives
to this 'idea of reason' (i.e., the social contract) is ,
in fact none other than his universalization principle.
wWhat he is telling us once again in the above paragraph
is that public law is legitimate when it has the consent
of the will of all those who are goverﬁéd; that is, when
it is universal. The universalization,‘ principle has
a;ready been justified by Kant as apﬁ;priori:principle
of practical reason. The notion;pfﬂ30cial contract, as
interpreted here, does not agdfénything more to the cri-
terion. In other words, §égt can be taken to have ghowh

v

us that no contractariqnjtheory is required to explain
.the origins of law %ﬁﬁa civil-society, and atfbest it can
function only as gfhniversalization principle.
| One might ask : if Kant has

shown that law derives its legitimacy from reason, and
that it can be justified as external morality independent-—
ly of any historical account, why is he still entertain-
ing the notion of social contract, eveﬁ as a helpful
'idea of reason'?

It seems to me that in giving some
attention to the notion of social contract, Kant is_still
labouring under not ohly a central misconception which limits

his inquiry,but also- under something which can be

considered to be 2 dogma of the whole of Western tradi-
- o
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tion, 2 misunderstanding which must certainly have its
roofs deep down in -the wéstern psyche for it surfaces

e;ery now and then, including in our own time as in

Rawls work. !aybe what we notice here is a historical phe-
nomenen that has been psyhalogically reversed . The effect has
been takenh to be the _'g_a.ﬁse. The roots of this psychic
reversal could possibly be traced back all the way to the
loses, David or the Deucalion (ovenant in the Hebrew and
Greek experiences. These covenants were possible after
the wars, when some so;t of peace and harmony had already
set in. Creating covenants and contracts requires some
minimal ¢ivil-conditions. It is a result of peace and
friendship and not the cause of it. What seems to have
.remained in the forefront of the Western psyche is the-
memor-;r of the covenant, an impértan‘t event which was later assumed
to be thelcause of peace and harmony, instead of its re-
sult.

Even in our own time we can notice
that treaties are signed betwecn naéiéns after theré is
song soft o5 eivil-relationship between them, not while
they are at war with each:other. The treaty is not
the cause of the civil-relation and friendship, but an ef-
fect of it. Of course, once the treaty has been signed
further friendship and civil-relations may ensue.

This would not mean that historically or conceptually th
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treaty, covenant or the contract was the prior .ground

for the existence of the civil-relationship . Legal ways
of mutual behaviour give rise to the possibilities~5f
treaty, contract and other mutual bindings, the legal way of
behaving is.-not itself srounded in- these. Law is the
condition for a civil-society, we do not contract into

a civil-society so that we may have a legal system.

The falsity of any attempt to ex-
plain or justify civil-society and the juridical system
in it by a contractarian thesis, can be perceived on even
a prima - facie preyiew of the working and the elements
of the Law: of Contracts.

Pollock defined Contract as "a pro-
mise or a set of promises which law will enforce" ?6 Laﬁer
the notion finds a more precise articulation in Sutton °
and Shannon as "an agreement which law regards as conférr—
ing personal rights and impoéing personal obligations,
which i? will prétect'and enforce on parties to the agree-
ment." ? Clearly, both these definitions show that the
practice of law is presuppo;ed in the practfbe of contract-
ing. In any case it will be best to discuss the issue in
detall before this coﬁclusion can be asserted with empha -
sis.

Contract needs to be distinguished‘from

some related notions.To start with, the liability for

breach of contract and the liability in tort is distinguish-
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ed by the fact that iJ-the duties in ?ort are primarily
fixed by the law while in contract they are fixed by the
parties themselves; ii) in tort the duty is towards per-
sons gener.lly while in contract it is towards some
specific, designated person(s).48 Contract is distinpguish-
ed from trust by the fact that whereas contract creates
right in personam, trust creates equitable rignts, |
indistinguishable in pfactice from rights in ggg.ugThis
property of creating rights in personam further dis-
tinguishes contracts from conveyance of property, etec,
which too create rights in rem. Contract is also distingui-
shed frdm exchange in general, which only involves the
parter of goods for goods, pecause of the fact that
promises requiring mutual transfer are not involved and
nothing further remains to be done. (Only when collateral
promises, such as warrantys, accompany exgpange do they'be_
come contractual). |

Aceording to this account, then, contracts
are collateral promises creating further exggctations and
rights in oersonaﬁ, the liability for the bregch of which
‘is mutually fixed‘by the parties.

Perhaps the most widely accepted le-

cal definition of gontract is the one that appears in

Section-1l. of the Restatement of Contracts: 'A contract
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is a promise or a sét bf promises for the breach of which
the 1&w gives a remédy or the performance of thch-the law
in-éome way recognizes as duty."

T he above definitions make it
obvious that law is not legitimized by any contract bﬁt

that we heed law first so as to legitimize any contract,or

even to recognize some set of actions as being an instance

of contract.

LY
.‘l.;.ta

Lawyers usually define the es-

f:

D

sential components of a valid contract as consisti
i) Offer and acceptance.
ii) Consideration.
iii) Competent parties.
iv) Genuine Consent.
v) Lepal purpose.

(There are different ways of ordering the
elements in Common Law and in Civil Law , however,in what-
éver priocrity they are arranged, the bove five elements
are common to mogt of them. The difference of approach,
but the similarity of is;ues,can be seen, for example, by
comparing 'Chesire and Fifoo?'s Law of Contracts'Sland
IChitty on Contract: General Principles'.)

- These Tfive elements,in fact, state
“the necessary conditions ﬁnde; which a valid contract can

be taken to exist. They can be spelt out as follows:
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- There must be a genuine offer b& one party and a

genuine acceptance by the otheré Not any action

can be taken to be an offer or ab acceptance.

The conditions for what would coristitute a genuine

offer and acceptancé are beforehand spelt out in

-

detail in law.
b .
There must be due Consideration. Consideration

_is a theoretical term in law which stands for the

recompense given by the party contracting to the

- —
[ .

other. The classic statement describing Considera-
tion can be taken to be that which was presented

in Curie v. Misa: "A valuable Consideration in

the sense of law, may consiﬁf either in some right,
intereét, profit or benefit acecruing to the one
party, or some forebearanée, detriment, loss or
responsibility given, suffered, or undertaken by
the other." A due consideration is one which is
real and . iegal. One may not,for example ,
enter into a contract which involves promising a
bribe to a public official. What constitutes a.
real gonsideration or an illegal Consideration,
is usually spelt out first in detail in law.

The parties who are contracting must be competent.
For example,they may not be minors or insane per—‘

sons. Wnat constitutes a competent party is once

v

n
again defined in law.
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4. Genuine consent must be given by both parties to
the contents of the‘cgntract; They must, for
‘instance, not be under compulsion, or in a con-
fused state of mind due to the influence of drugs,
or in ipnorance o6f the relevant facts. What consti -
tutes genuine consent is defined in law.

5. The purpose for which the contract is being made
shoduld not violate the systematic aims of law, For
example, one may not contract to kill someone.

- Onr the kasis of the ways in which

the a2bove five conditions are satisfie?, lawyers distin-
Fuish between different‘types of éontracts, such as
'simple contracts', 'contracts under Seal', etc. However,
for the purpose here it is not necessary to discuss dif-
ferent. types of contracts. What is important is to no-
tice the relevant conceptual relation,between the law in
general and the Law of Contraéts in particular,that is
revealed by- the above five necessary conditions. What
is revealed is that for each necessary principle of the
Law of Contract, the law in general first spells out the
nmeaning and the application of.each essential notion in-
volved in the principles. That is, it shows that the
knowledge of what 'contract' means, cannot be obtained
without a detailed knowledge of law. For a valid con-

tract to exist, law has to first define all the conditions.
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If the notion of a contract becomes -

-

intelligible only if some legal system is first defined then

‘one cannot explain law in terms of contractual deeds.The

validif?“of a legal system cannot be derived ,as the philo-
sophers have attempted to show,from the validity of an actual
or a hypothetical contracf;but ,as the lawyers have rightly
seen, the validity of a contract must be derived from the
rules of a valid legal system.The fact that the idea of law
is conceptually prior to the idea of a contract becgmes
totally evident if one peruses the lengthy and important por-.
‘tions in' Pollock's,Chitty's,Sutton’'s or any other standard
text book on the Laws of Contract,that are devoted to the
notion of illegal contracts. Clearly,discussing what is an
illegal contract would be impossible if one did not indepen-
dently know before hand what it means to behave legally.

Contracting,as most writers on this

aspect of the law have emphasized,is a very useful legal

device to ensure a certainty of actions which may not Ee
possible otherwise.Contracts guaranty a‘regularity of deeds
and expectations on the basis of which collaborative socizal
actions become easier to execute.It, thus,has a2 useful role
once the legal éystem has come into existence ,not prior to it.
It will be important to emphasize here

once again that law does not force us to keep our contracts.
Pollock's Sutton's and other's definitions oé contract ,

which assert that law enforces the keeping of contracts , .-

]

. .
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would thus stand in need of revision. Their definition em-
bodies. the general confusion that law,_including Law of
Contracts,is coercive. Since law does not force people

to keep their cortracts (promisés), it seeks to find the
best remedies when conflicts arise. In fact a closer

look .at actual -cases would reveal that litigations iﬁvol-
ving breaches of contract donot consist of setting armed
menr after people, but in finding reasonabieremédies which
will satisfy the needs of both parties and which will be
equitable, given that the promises are not being kept or
tqﬁt they cannot ©be kept for vérious.reasons. Since
contracts are utilitarian devices, law always seeks to
find‘solutions of maximal utility such that they do not
violate the systematic aims and ideals of law. It is ,
hence,constantly concerned about the consequences that

will arise when contracts cannot be kept, rather than
with any so called 'enfoécement of the morality of pro-
mise keeping'. Law attempts to see to it that the con-
sequences are in conformity with its basic-principles.
Since utility is the basic criterion for judging thg
oracticability of a contract (alékoggh not its legality),
it can often happen that it is more reasonable to break

a contract than to keep 1t.Such a situation can arise when
a person, after making a contract; realizes or digcov-

ers that a greater loss or harm will result from keeping
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the contract than from breaking 1t; for instance,if a person, -

who has contracted to build a house for someone at a parti-
cuiar place.for‘a set price,on starting the work discovers
that the ground is solid rock and that he would have to in-
vest twice as much on laying the foundation as he could earn
on the.total job, then the law will recognize his difficul-
ties,iﬁ will seek a reasonable cqmpensation rather than

attempt to force the contractor to keep his promise.

If the idea of law is prior to Fhat of
the contract and if thé law is not coercive it clefarly foll-
ows that we must theorize about the grounds for a éivil
society in a very different way than any contractarian
theorist would wogld require %f us.It also follows that
essentially people must be ve?§ different from how any
Hobbesian or Utilitarian theogy describes. them

' Before I prgfeed to examine what sorts

of concepts are necessary to exﬁ&ain the genesis and. develop-
ment of law,l must comment on onu remaining theory which
Ei\E@o].ogy,‘albei,‘c.in terms

attempts to suggest an a priori sod

which do not at once exhibit its apriority.This 1s the theory

of H.L.A.Hart.

Hart's thesis about how one moves from a
pre-légal to a legal state is very ambiguous,because unlike

Locke or Hobbes , Hart dJdoes not provide any ﬁetaphysics

J—
of community or of the nature of Tff;/§££¢ehy as the theory

-
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is,however,it seemé to present an alternative to the contra-
ctarian thesi; because it is presented from a different pers-
pective. This,as I shall argue.is yhowever,not the case. v//l
The adéition of the rules of recognition,
change,adjudication and other second order rﬁles is ,says
Hart, "a step forﬁard so important to society as the inven-
tion of the wheel ...the step from a pre-legal into a legal
world." 54 Hart does not make an inguiry into history or
sdciology,nor does he suggest that any such inquiry should
be carried out,hence it is difficult to understand at what
stage, according to Hért,it suddenly (or slowly) became
necessary to add second order rules to the:primary rules..
However, the important point to note is
_that even if we grant Hart‘the a priori sociology - that it
became necessary to.add second order rules to the_society's
first order rules at some stage of its growth - it would still
not prove the.point that Hart intends to make.As we saw in
. Part - 1I, the pgpperty of having primary rules and secondary
rules 1s a property of normative systems in general, and not
of law specifically.Hence,even if what Hart says is histori-
cally true,éll that it would prove is thatJa‘normative system
Tcéme into existence,not that a legal system did. For , as
we have noted , not Just any addition of second order rules

to the Tirst order rules can constitute the growth of z

legal system.

o In any case,Hart's a priori soclology,
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although E;r;;lpfesented without %he contractarian fabrica-
tions,seems to me to- be empirically false. ”

It is dubious if humaﬁ beings have
ever llved in a. soclety in which there were only primary
rules. Given any.prganization.whether modern or primitive,
that has primary rules defining sqcial practices and ihsti-
tutions, one will soon find out,I think, that the same organ-
ization also has secondary rules.The primary rules of all
sorts of religious behaviour, for example.wére accepted as
valid aue to tﬁe secondéry rules by which the priests, the-
witch doctor, the'church ete, were recognized as a legitimate

//'-
1eglslat1ng authority. Slmllarly,thajprlmary rules of the

Dharmsastras were accepted by the commoners and the klngs

- alike,due to the secondary rules which recognized the special-

place of the Sastris yithin the social system,as the legiti-
mate interpreters of the Séstras. Even in simpler and smaller
social organizations,where the validity of the ﬁrimary rules
has been based on the authority of a single person, the
éﬁthority has been fecognized by the acceptance of some
secondary rules,such as the faﬁt that the pérsdn'quke on
béﬂalﬂ of God, and whoever procléims God's words must be obeyed.

As far as history can tell ‘us,all human

societies fave existed with a hierarchy of rules.This 1s some-

. thing which seems to uniquely distinguish human socleties

from the societies of other gregarious creatures.Perhaps,

the only creatures that we can point to,which live purely by
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primary rules,are ants and bees.Even here we are diséovering
that there are rules of pecognition about which gqueen bee
has the final authority. e

_ What has changed iﬂ-the development
of societies is not the sudden or gradual addition of second-
ary ruleé to pgimary rules,but the very nature of primar&
and secondaxry rules together. The manner-in which the second-

ary rules of recognition,change,etc,have been developing is,

ofcourse, also 2 matter of historical and sociclogical

.4,
*

interest.
‘ ﬁoweVer.as concerns our intereét here,

a mere -historical or-sociological study of the change of

priﬁéry and sécondary rules will not do, because,as we have

- seen (even in thépexamples above),co-lateral changes in the

primary and secéhdary rules are true of all normative systems.

Hence,such a stﬁdy can tell us only about the notion of

normative systems, it will not proviée any grounds for arguing

why the legal system must be one type of nermative system and

not another. .

Theories which portray suddep;arbitrary or
miraculous moves from a pre-legal to a legal state,thus éssume
arbitrary and even groundless history and sociology:

I shall proceed now to outline the con-
1cept@al basis on which the création and the continuity of legal

systems can be appropriately described,a conceptual basis

which does not reguire any fantastic or a priori sociology.
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In philosophy, as elsewheré, perhaps

[ - ,

the simplpr theory is the one that is closer to the truth.
The simpler theory that explains how and why Eivil-society
came into being would,I think, be oné that bases itselfl

on the notion of co-operation rather than on contract
or\punishment. People hayéfco-operated to build a civil-
-soéiety so that freedom and other moral ends may be opti-
mized and achieved.

In fact, it seems to me that a theory\
of civil-society could be based only upon the concept of
éo—operation for the following reasons.

1. The concept of co-operation is a very fundamental
social netion. Tﬂe answer to the question ‘'what
does it mean to co-operate?' can perhaps be learnt
only by doing.a co=-operative activity with the
other. The notion of co-operation seems to me to
be an epistemologically basic and primary notioh,
one which explains other notions which invoive human
actions that are done together, and is itself not
explained by them. Co-uperative acéivity is dif-

_ferent in some fTundamental ways frqm‘mere partici-—

pation and interaction with ot‘ner's.55 Instead of
S

=336-
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trying tolargue this hére , I shall attempt to
illustrate its truth-;hrough the next point.
Unlike the ﬁotion'of contract,-bunishment_etc.-
the notion of co-operation is conceﬁtually and
empirically prior to that of laﬁ. That is)co—
operation is not explained in legal terms, nor
does it presuppose law for its leéﬁtinxacy..ln '
fact law is to be explained as a co-operative;
social'enéerprise. Co-operative activities are car-
ried out by all human beings to fulfil their
duties of creating end maintaining a legal
system éo that a Community of Ends may be actualiz-
ed. Only such an explanation would constitute

a2 genuine explanation for the existence of the
legal system because it does.not utilize a no-.

tion to explain law which is itself legal . That

is, it does nét‘assumé a notion in the explanan
which itself béfg%gs to the explanandum. Since the
notion of co=6perg§30n is 'conceptuaily prior

to that of law, we can carry on what may be call-
ed t}ue co—operative activities with others with-
out having to bve exﬁlicitly aware oI what is the
law, but we cannot carry on what may be called

true contracting, punishing,or any other legal

activity for that matter, without having to ex-
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’ that men have gradually co-operated to build bet-—

338.

L
plicitly co-operate with others. The internal
workihg of the legal-systemjitself,demands that

those involved in the gal profession must co-

- operate with each othfr so that it becomes pos-—

sible to carry on the day to day business
of the court.

| Since co-oéerativé activity is presup-
pqsed by law it cannot aék, command,or even re-—
quest people.to co—-operate. It must presuppose
that in fact, by and large, people will continue to
co-operate with each other to carry on the variﬁﬁs
ecdnomic, political, educational, religious, re-
creational and.other social activities. If people
fail to co-coperate,law cannot fQEFé them to do
so, for=~then it would be trying to bring into exist-
ence something which it must already presuppose.

The notion of co-operation does not reguire one to

‘posit or to hypothesize some imaginéry a priori

sociological state of affairs such as the State.

of Nature or The Veil of Ignorance. It tells us

-

-

ter and better lecal systems. There is,thus,a
s
continuity in building a bettef and better'qgvil-

sociéty.
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4.Since co-operation is involved in all social activities,

~

including the legal one, this concept explains that legal
systems have worked in the same manner as co:éperative
activities generally do,i.e, more co-operation brings
about better legal systems and less co-operation poorer
systems.The difference is only one of degree,never of
kind.Since cooperation and reasonlng are involved,at
leaét minimally, in every socilal activiﬁy,there is no
point at which ‘pre-legal' states of affairs can exist,.
One can oniy say,at one point the legal activity is mlini-
mal and at another more Extensive.Such an understanding
does not ;ead us to the fal;e social theory that we
have built a civil-society so that.we may have a legal
system (as though co-operation in a civil-society were
a product of the legal system).Instéad,this understanding )
leads us to the truth that we have bettered our legal
'systems so that we may have z better civ;l society.
5.Lastly, the notion of co—opefation preserves the ﬁoral
uniquenegs of law.Law being a moral epterprise can only
be based on a practice which is itself moral.Co-operation
is always a moral activity.For co—0peratife activity
to actuélly take place it is Recessary that the agents
follow the‘basic moral principles,such as being honest

with each other , telling the truth ,trusting the other's

integrity, etec.

/

/

L4
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What we‘have.éﬁscoverd so far then,
is that the idea of law is the idea of.a co-operafiye social
activity whigh is possible on the bgsis of some basi; moral
propositions.Co-operation is always non-coercive,héncg.law '
which is co-oﬁerative activity governed by the éxternal
morality,must also be non-coercive.”

Now, the term which best expresses
the idea of such a‘sységm is the Sanskrit term Dharma.The
idea of law is the idea of Dharma.Dharma means the external
non-coercive mofal order which holds a community together
- and leads towards 2 moral ideal. Etymologically, the word‘is
derived from Dhri, which means to hold together in a stead-
fast manner.

It will be of interest to note here
that the word Jjustice derives 1ts linguistic roots f%om'the
Sanskrlt root term Yu or Yuj whlch means' ¢+ to join.The words
Justice and join, thus, have the same roots. Zgi becomes ius in

later Latin, and changes through jus to joust in old French ,

[ Y

which retains the meaning : to join?szggji in Sanskrit means
a principle which is instrumental in joining a2 means %o an
end, and Yojna is a plan to that end.Yoga,in its basic sense
meZns that which joins man to the transcendent being.Jdygtice,
as opposeé to Yoza, in its basic gense,then, means, that
which Jjoins man to man.

My statement,fhat the idea of law 1is
the idea of Dharma , is not+intended in anyway to imply that

>
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what 1 havé done in this work is to present something in
English which is already known in Sanskrit.By equating the
two I wish to make clear that if the idea of law has recéived
any clarification and explication in this work, then so has
» the idea of Dharma.The latter notion stands in need of just
as much clarification as the former.

In the Judeao-Christian-Islamic
tradition the idea of law has been confused mainly with the
idea of the political system.In the Indian tradition,Dharma
ﬁaé been understood as an independent and supreme moral
notion,but it has been confused with various elements which
actually belong to a religious system.Since I have approached
the issues in }his work from the perspective of law,I have
concentrated on defining it by separating it from ideas
‘belonging to the political system.hen the same task is
atempted from the perspective of Dharma ,the idea would have
tp be purified of various ritualistic and cﬁstomary practices.
But in grounding the idea of Dharma in pure practical reason,
the most fundamental step towards distinguishing the idea from
mérely ritualistic, conventional and arbitrafy factual beliefs
of religious‘practices has already been taken,and thus an
attempt has been made to explicate the essential features of
the notion. |

If co-operation has brought about the

legal system and the civil society ,then it clearly follows

that men have always been acting go-opEratively to a greater

>
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or lesser degree.Moreover,since co-operation requires acting
on moral principles it also foilows that men are basically
not evil, they are moral agents and well intentioned beings
for the most part.They do not always act for selfish ends

or principles of self-interest . Lastly,since law is non-
coercive,it also follows that human beings act rationally
without any compulsion or fear.The notion of z human being
that law , thus, requires,is completely different from what
ange-utilitarian legal theory assumes or asserts.

Having analysed the requirements of law
from the perspective of the comﬁﬁnify,I turn now to an
analysis of the notion of a2 legal entity, which includes
within itself the essential charaﬁterization of humanity
that is necessarily involved in the legal enterprise.Such

an analysis approaches the requireménts of law from the

perspective of the individual.



VII. ' IHE INDIVIDUALISTIC REQUIREMENTS OF LEGAL ONTQLOGY.

By individualistic requirements of
legal ontology,Il mean those neceésary metaphysical condi-
tions on the grounds of which certain types of individual
entities can be said to be actually populating the legal
system. fhis issue can be approached by raising the
:question :wnat sorts of entities qualify to be members
of the legal system? Is thelmembership arbitrary or afe
there some specific princiﬁfgs which governs legal member-
ship?

The answer.to this question would in
fact require discussion at two levelss: firgtly, that
which spells out tgg_?riterion on the basis of which an
entity qualifies %o bé a legal entity, and secondly, that
which spells out the essential nature of such entities.

The two.issqes are indeed related since the criterion can-

not be independent of the nature of the entities. However,
for the sake of clarity, it will be best to discuss the'two
issues sepaeately. In what follows, I shall discuss

the question of the criterion first and then, subsequently,

attempt to examine the nature of the entities in which

the c¢riterion can be grounded.

-343- .
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VII. 1). THE DETERMINATION OF LEGAL ONTOLOGY

The types of ent&ties that can
belong to a legal-system are speéified by the basic legzal
principles.Since such bfinciples are not arbitrary defini-
tions, not any arbitrary entity can be made to belong to
the legallsystem.The principles.which regulate what may and
what may not belong to a legal system,determine the ontology
of law.In what follows I shall define such basic legal
propositions and a;gue that these rules éf inclugion and
exclision are necessary for every legal system.

The basic unit around which a legal
system 1is built has traditionally been taken to be a person.
Attempts are then ma?e to distinguish a2 juristic person from
a physical or a natural person.The traditional appfoach is
to divide Private léw into three'parts:the Laws of Person,
the Laws of Obligation and the Laws of Property. The guestion
of legal ontology is discussed mainly under the first division,
in terms of ‘'status', 'natural pe;sonality' and 'corporate
personality'.However, the problem of defining the criterion
whi&h regulates the legal ontology 1is pervgsive.lt Turns up
in discussions of Public Law whenever the ontological status
of the State comesunder scrutiny .A satisfactory theory
ought to provide a unigue definition which will encompass the
ontology of both Private Law and Public Law.That is,an appro-

priate criterion of legal ontology must apply to law as

344
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a whole andqnot'to just some parts of law, és most current
criterion seem to do.
The basic problem of legal ontology
surfaces primarily in practical difficulties. First-
ly,due to the fact that ﬁot all entites seem to possess
‘a full legal capacity , €Rr: children and insane; and
secondly, sometimes one does not wish tohgrant a legal
personality to beings who ought to posséss it .One is
then vrequired to justify one's decisions. We find, thus,that
in some past legal systems,slaves were regarded as mere
chattels ,and aliens were not allowed to bring suit in

the courté. Even women were sometimes excluded from the
system. The questiqp gets further confused when one
finds that for praagzz:; purposes legal persoﬂality has
to be granted to entities other than individualAﬁuman
beings, such as Kroups, funds, trusts, companies, etc.The
kmk.af.dkuﬁiy about the criterion which determines legal
ontology has sometimes led to granting legal personality
to idolé7and animals? |

Typical responses to the'question
of legal ontology haﬁe taken two basic approaches.

In the first approach physical, na-
tural or rational human beings are distinguished from as-

sociations, companies, trusts, etc. To provide a unified

theory of juristic persons, either the ontic reality of
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thé first or thﬁ} of the second fype of entity is then
denied. We have thus R. Ihering affirﬁingthat only physi-
cal human beings are real , and defining corporations,
companies etc., as legal formul ze héving only a technical
worth.sg(M1 the other hand, Kelsen‘denies that the notion of
a physical or natural human being has a legal reality. . ‘
For him corporations are legally real exactly in the sam;
way that natural persons are, the notion of a juristic
person is all that is reqdired. He does ndt ;however R
tell us why this'is so.soA.ﬁhird and a miédle—of—the-

road response, is to grant some sort of ontic reality

el

to physical persons as well as to corporations, com—
‘panies, etc. We f}nd Gierke speaking of a group as hav- <
ing a2 real will, a real mind and a real power of action.

He even divides up its functions in terms of the functions
of the parts of the human body.61

However, none of these legal

theorists has attempted to show why the option they pre-
fer is morally juséified or superior. If the critéfion
of choice 1is only that of technical ease and facility,
then ,in the final analysis, the choice becomes a matter of
arbitrary fiaf or decree .F or what méy seem technically
easy to one may not be found to be sd by anothers more—
over ,fechniques are bound to change frequently.

The second typical approach to

the problem of legal ontology nas been the shifting of the
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question from one of the Law of Persons to one of the Law of
Obligations. Juristic persons are then defined as those
capéble of possessiné legal rights and legal duties.
Hohfeld, Kglsen and Hart, among others, have advocated
this approach.

Now, such a definition is what has
traditionally been called & verbal definition, not a
real one, and;moreovep,it is cfen circular. By saying
that légal persons are those who possess rights and dutiés_
and at the same time defining the possessor of
righnts and duties as legal persons, one ha§ not answered
the real‘éuestion of legal Bntdlogy at all. VWhat we wané.
to know is who shall have rights and duties? By replying
'legal persons',only a verbal answer has been given.Or,if the
question : *who shall be a leg;l person ', is answered
by:'those who possess legal rights and duties', then the
issue is only evaded . But this is preciéély what Hart
and other positivists seem to do.

Hart's analysis seems to confuse the
issue fprther_by suggesting, &8 ig Wittgensteih, that to
understand the concept of a legal ﬁerson one musf refer
to different legal systems and see what rules enable one
to make true or untzue statements about legal entities

2

- within that system. Such an experiment.will no doubt

make a person knowledgeable about what different types
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of entitles are accepted as legal entities in different

legal systems, but will it tell him why there are these
differenceé? On what ‘grounds will he appraise these
differences? If Sucp a Sé;son wishes to argue that'Q
'slaves'! ought not to be populatingua particular legai

system,he evi ly cannot do s® by merely pointing to

other legal sygtems which do not have slaves. For,then,
it would be 1like at people in cultupé A shéu;d-
not be wearing hats because beople in culture B do not
wear them. Or that citizens of nation X should wea; 
neck-%ies because citizens of nation Y do so_ . Clearly,
to argue that a legal system should not allow for siaves.
such a person would requiré grguments which are indepen-
dently right,whether or not anyylggal system practices
them. We do not criticize th; Athenian State,which al-
lowed for slaves,on the grounds that ours now do not, but
certainly on the'grounds that it is morally wrong to do |

-

so at any time. The . Athenians did not naye.enough

moral knowledge. The question of legal ontology is not

"

a factual matter which can pe settled by mere ‘observation.
To make the issues clear the question should be exactly for-

mulated as: VWho shall possess rights and duties and be

a legal person? \“\w/

Eollowing Hans Vaihinger,it has, per-

haps, become common practice amongst lawyers and jurists
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' ﬁo.refer ts some legal entities as 'fictions'.63 Despite
its modern,complex, technical use in legal discourse, this
term seems to have retaingd its obiginal.confusions. .The
confusion stems from the fact that, like the term illusion,
fiction has both'an epistemological and a moral implica-*
tion. An'bver-emphasis on the epistemologicalimpliégtibns
seems to lead away from seeing fhe direct rela?ionship‘
that the issues have to morality. Thgs, one even »
finds Fuller discussing the problem of 1egai 'fiction' as
though it were only a matter of epistemological concern?4
Fuller says that legal 'fictions'ére,theoretical constructs
of law and that they function almost in the same way fhat'
the theoretical constructs of mathematics, physiecs and

other sciences do. Here, he clearly seems to have been

misled by the prima—facie procedural similarities that

seem to exist when one only considers the fact that the
theoretical terms of law are defined Qithﬁn the operations
of law, just as the theoretical terms of the sciences and
mathématics are defined in their operations. The real
difference between legal science and other sorts of sciences
cannot. be grasped by merely observ;ng the procedures, for
the differences are substantive.

As discussed in Pﬁrtlﬂ; theoretical
terms of law define .and refer to a totally different

kigd of entities which can neither be classified as natural

-
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kifxds nor as nominal kinds.They define and refer to norma.‘tive
"kindg .The theoretical terms of mathematics lie at one_.
end of the moral spectrum, those of law lie at the other
. extreme. That is, méthematical'fe;ms may be taken to be
morally neutral, or at least related to morality in a
very indirect way, whereas legal terms are immediately.
and fully morally rglevant. How one defines or accepts
.one's mathematical ontology may.,only very indirectly.be
the grounds for some injustice in the world, but how one
. aﬁgsfines or accepts one's legal ontology affeéts the exis-
tence of just or unjust conditions immediately. If numbers
and triangles are said not +to exist in all or some
possible worlds, there is perhaps,not ﬁuch to worry, but
if some people or groups are sald nqt “to exist ° in.
all or some worlds there is certainf; a great deal to worry.
For to deny them existence is to deny them their duties
and rights and hence the possibility of'gchieving theif
moral ends. . /

A . wWhat is a-permissibléllegal ontology »
then, is evidently a moral queséion;-and it is é question
of the sort which cannot be answered by talking in terms
of legal rights and duties because it is already presup-
posed by the Law of Obligations. No; can any enliﬁhten—
ment bg gained by stpdying and applying ma£hematicé or
physics to legal ontology,for tﬂe normative entities are

=3
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qualitatively different from natural or nominal entities.
Where,jhéngmust one lock for the solu-

tion? In so far as law is a Systematic enterprise to bring
apout certailn conditions in‘the society, the answer ;o the.
queéfion : * who . may be its members', must clearly depend
upon what is taken to be the_systematic aims of law. In
other words, the eriterion concerning who shall péssess
duties and rights and thus be a‘legél entity is dependent
upon what we take to be the ends of léw.

| The necessary-relatidnéhip between
the criterion for class meﬁbership and the ends-df a sys-—
tem ﬁanot something whicn is peculiar to law, as argued
in Parf—II, it is true of all norhative systems. If, for
exanple, we want to create a team which will play football
well, the criterion for membership is good healfh, ability
to control the ball, ete. Similarly, if we want to create
an administratiﬁe system for the country , we select men
wiéh'certaid educational apd technical qualifications,‘or
if we wish to prepare a system which will .defend the
country against external invasions, the criterion for class
membership of‘such a system is such that alert, healthy and
obedient men are chosen . In order to decide the criterion for
class-membership of any system which is meant to achieve

‘something, we must naturally take into account the goals or
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purposes of creatﬂhg;%hat system.

As we have, seen, the transcendental
- ideal of law is to bring about the bdbest normatively pos-
sible.worl¢ - one that will be most‘harmonious, will con-
tain tﬁe most compossible set of normative systenms, Fnd
will allow for optimal variety in deeds and thoughts.
The metaphysical con@itions’which make such a possible
world actual are those of the Community of Ends, which
involve-the Eonditions of freedom, eguality and indepen~
dence. As such, the_énswer to the question ' who shall
possess rights and duties and be a legal entity ', is

evident:

Every agent within the jurisdiction

‘about whom there is no evidence.that he, she or it will

be, or is, an obstacle to the achievement of freedom,

equality, independence and the best normatively possible

world, must be explicitly recognized by law as being a

legal entity. - - . -

The 'must' in the above case arises
from the fact that every moral agent has a duty towards
creating the best posgible-world. Those inQolvéd in the
legal grofession also have the same duty. Since maintain-
ing a legal system is necessary for fulfilling such a duty,
and since having members is a necessary material condition

for maintaining a legal system, it is a necessary duty of
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L3311 invelved in the legal profession to see to it thaf.
. .
the legal ontology is appropriately maintained on the basis
of the above criterion,

The principle is formulated
negatively because although it can be known a.ﬁriofi what
ideals a 1¢gal.entity must attempt t6 achieve, it camot be
go known. wheo actually will attempt it. Hence, here as
elsewhere, law ﬁﬁst assume everyone to be-a moral agent,
doing good, unless there is evidence to the contrary.
What this means is that the starting point for every auto-
nomous legal agent is a full legal existence, q§ving all
the duties and rights that is due to him. The extent of
his rights and duties and hence his legal existence 1is
directly related to his capacity to act as an autonomous
agent.

From the point of view of evidence,
‘this formulation thus brings five different types of en-
tities under consideration:
1. Entities about whom we have clear evidence
thaf they qill not enhance th ends of law; such
entities can never become legal entities. Function-
ally corporate bodies,such as the Mafia and the Ku
Xlux Klan, fall into this category. Such entities
d§.not exist in the legal realm,_they are, as the

word rightly goes , ouilaws.
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2.Entities,at the other end of the spectrum,about whom we

- ' .
~

have clear evidence that they.will eqhance the ends gf Taw;
the law facilitates the existence of such entities.For it
example, groups who work‘for the welfare of the handicapped,
fall intd this category.
3.Entities about whom we do not have either any positive evi-
dence that they,will enhance the ends of law ,or any nega-
tive evidence that they have attempted to do the contrary;
the majority of individuals and groups fall into this cate-
rorv. A1l such entities must necessarily bde recognized as_
members of the legal system,on the assumption that their
ends are consistent with the ends of law.
i,Tntities about whom we have some,but not conclusive,evidence
that they will et in the way of the ends of law; such enti-
ties are recormized but their exiﬁtence is restricted by
1imitins their activities.Croups or individuals who dezl
with aleohol or weapons, for example,fall inte this categzory.
5.2Zntities about whom we have some,but not conclusive,evidence
that they will 391 zet in the way of the ends of law; such
entities are not legal entities.The existence of such enti-
ties is restricted by limiting their activities in many ways.

or individuals who deal irm-prostitution

o]
b}
D
<4
5
g
'—J
0]
(e

fall into this category,since althourh we know how the acti-

vities of such groups or individuals leads to numerous ev i'|

-n

we do not u]_..j understand why their activities effect the achiev-

ment of the ends of law.Thiz makes this category differnt from that

of the Mafia,which,as we clearly know, acts against the legal ends.
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fhe principle determining the.
onfology of law 1s synthetic , in the sense that it
informs one about how the legal system is to be popula-
ted,but It is als‘o a pfric;ri because it bases itself on
human reason rather than the experience of any particu-
la: legal system . It is a normatively.synthetic a priori
proposition. - |

This princible overcomes a major
confusion concerning the notion of a juristic person .
As noted , the confusion about the notion of a Juristic
pérson arises because people think that this notion-has
to do with some empirical factor. On discovering that
human beings have physical bodies and corporations,trusts,
etc, do not possess one, elaborate schemes are made to
.either reduce corporations,etc,to an assembly of rational
persons , or to reduce natural persons to-fictions.The
aﬁove formula teilé us that the characterization of an
entity as a juristic person does not depend upon material
factors,such as whether the agency consists of one or many
bodies, or whether they are made up of matter,anti-matter,
organic or inorganic substance,etc.It depends totally upon
a ‘priori moral considerations, which arise out of the |

internal nature of law itself .

Insofar as any agency can act in ac-
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cordance with the systemaﬁic aims of laﬁ, he must be re-
cognized as a legal entity. To the degree and ex'f:ent to
which hé does not so act,his existence as a legal entity
must be restricted. The noticn of al.legal entity is
intelligible in the normatively possible world since it
is an idea of that warld; as such no factual attributes
belonging to the factually possible world enter int§
the criterion of lepal ontology. The leéal enterprise it-
‘self, it must be remembered,belongs to the normative;y
possible world created by human beings.

As a corollary, the above formula
also answers the traditional question *what is comﬁon
to physical persons, corporations, trusts, efc.' What is
common to all of them.,gua and when they are legpal entities ,
is that they share the same teleological ends, that is;
none of them are obstacles to freedom, eguality and in-
depé;dence, and all of them, insofar as they are acting
1emall§, attempt , éirectly or indirectly.,to enhance the

ideals of law.

- Since the principle is normatively

synthetic ; priori it repulates the constitution of the
legal ontology, but it leaves open tne empirical fonsidefa—
tions aboht when exactly a biolosical existence starts

or ends. if also leaves open the possibility of creating

an infinite number of novel and different legal entities,
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because although the legal ideals can be known- a priorisit ean-
nof be known a priori in what different ways various legal )
entities will actualiée these ideals.

‘The main virtue of the above principle,
nowever, lies in the fact that ;t provides a2 unified

theory for both Private and Public Law, From the point

of view of law, an association of men to form a political

. party is first of all an association in the same sense

as a corporation or a company is an association. The mailn
difference. , of course;lies in the ends for which these
different types of associations are formed. But insofar
as the poiitical pérty (inéluding'the one that pets the
majority of votes and forms the govérnment) is an associa-
tion of men, the principle that law applies to every other
association,it applies to this association,too. Law, in
this fundamental way ,i$ impartial. All associations of
men,fér Qhatever purpose, are to be judged by éhe same
.rule. vhat this means in practical terms is that,only _
if the systematic aims of the association of men who form
the government are consistent with those of law, can they
be a legal entity; otherwise they .are illegal.If the associ-
ation of men that forms the goveifnment is to be re fer-
red to as the State, then the principle of legal ontglogy

tells us that only a State which actualizes the ideals of

freedom, independence, eguality and of the normati?elf



358.
‘best poséible world,will exist-in reality as a legal §tate,
otherwise it would only be a system by decree,force or fiat}
This ‘principle does not exalt the

association of men that becomes the legislator into a peculi- .
ar type of entity whose.activities are not accountable in law.
In fact,since the 1egisiators are those people to whom socliety
has entrusted the special task of regulating the path towards
the best possiblé,world,fhe‘iegality of their actions becomes
a matter of utmost importance . ‘

' ﬁegatively,the principle lays down
a s%rict restrictién for legislagbré and those involved in
the codification of law.It requires that,in deciding whether
or not an entity cah become a legal entity,only those aspects
of its existence be takeh‘into consideration which are rele-
vant to the achiévement of the ends of law.Factors over which
an individual or a group has no control,or which it cannot
determine for itself.qannotfevidently,be the aspects which
are relevant to the achievement of ideals such as freedom,
equality and independence.Such factors as the colour of one's
skin,one’s caste, the place of one's bifth, the religious
er one is bofn in,are obvious factors which an individual
or a group cannot determine for itself,and which are thus
not conducive to the aéﬁ}evement of the ends of law.In other
words,biological,sociological, geographical and other factual

attributes cannot be the basis for defining legal entities.’

Only legal attributes can characterize a legal entity.'



VIi. 2). THE CONCEPT OF A LEGAF PERSON

. The actualization of the idea of law
requires that human beings co-operate to sustain andldevelop
the legal system. Cﬁ;operation involves working on
moral principles, since it is a moral aétivity. Thié,
itself,suggests the first attribute of a legal person, -
namnely ,that legal persons are co-operative moral agents.
The noral principles which the éﬁents act upon are those
of the Kinﬁdom of Ends, and the ideals that they are
worliing for aré those belonéing to the idea of the best
normatively sossible world. In brief then,legal persﬁns
are co-operative moral agents working in accordance witn
the principles of the Kingdom of Ends for the ideals df
the best norQEEEVely possible world.

‘ | This description is a functional
delinition of a ;egal person. It characterizes him
iﬂ’terms of the.purpcse of nis actions, but,as yet,it
coes ﬁot g;ve us a definition which tells us what is e

substantively involved in the concept of a legal person.

In the Groundwork Kant tells us

-
that essentially or substantively man is unique because
ne has dignity. Dirnity is what distinguishes man from

all other creatures. A thing has a price if any substitute

- -359- .
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o;\;;;;;;;Znt can be found for it. It has dignity or worthi-

ness if no substitute can be found for it. 6§

. But why does man have dignity ? If a
human being is just one more material thing amongst other
‘ material things in the world, then gvidently, if human belngs
have dignity then.so do lamp posts-and stonés.lf the latter
do not have dignity then there are no grounds for bélieving )
that human beings have it éither. On the other hand if a .,
human being is Just another living thing amongst other living
things, and if human beings have dlgnlty on this account then
cockroaches and bac%eria do too.If fhe latter do not have
dignity then there'is no special reason why human beings must
have it.

The worth of a rational being,according
to Kant,consiéfs in his autonomy from fhe course of mere
phenomenal nature . His dignity consists in being a self -
legislating member in a.Kingﬁom of Znds. In Kant's words,
"morality is the only condition under which a fational'being
can be an end in himself ; for only through this is it pos-
sible to be a law-making member in a Kingdom 6f Ends.There-
fore morality,and humanity so far as it is capable of
morality , is thé only thing which has dignity.” 67
. I+ has been noted by H.J.Paton that

Kant's definition of morality in terms of freedom , and

freedom in terms of acting morally, leads to a problem of
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,circulafity.‘ Conseguently we do not come to know more

through the concept of morality than what we already

now through the concept of autonomy or fééedom. JeGe.

Murphy a;tempéé to overcome Paton’s charge that Kant's

arguments are circular by distinguishing between free

Wille and free Willkir; i.e. between the freedom of choice

to act on the basis of a moral law, and the sp‘ontaneous

free-activity of a person, respectively. Murphy thinks

that Kant meant man's dignitylis grounded in possession

of a free—ﬁillkﬁr, which therefore does not make Kant's

argument circular.69
Such an interpretation-seems to me

to be questionable, for Kant himself not only distinguish-

s betwéen Wille and-Willldfr,but also clearly stites that

it is tﬁe ffee—will,only in the former sense, that is in-

", volved in law and morality.?oHowever, whether one intgr-

prets free-will as aﬁtonomy or spontaneity,.in'so far as

the notibn of aignity is conéerned,the circularity re-

mains. If dignity is to be explained in terms‘of hafing

a free—will (in either sense) -or being moral, then,in

learhing that man has dignity ,we Bave not learnt anything

more than what was already conveyed through the concept

of mdfality or freedom. . : -

-

Kant's characterization of human
dignity as depending on free-will and on autonomous

-~
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actions , makes it a matter of analytic truth,a defini-

“tion which merely repeats that’man is a moral agent.
Analytic apriori truths, even by Kant's own account, do
not inform us anything more than ;hat we already know.
Hence,if human dignity is to be a synthetic notion some-
thing which tells us more than the fact that man has a
frée-will it cannot be a matter of‘mere,verﬁal defini-
tion. .

@ . .

A synthetic neotion which tells us

more than the fact that man has a freeQwill, is indéed
worked out and pfesented by Kant. This is contained in

his discussion of the immortality of the soul . However,

as I-shall presently argue, the grounds for human dignity
cannot be derived even from the postulate of the immorta—

lity of the soul without makijg some very radical changes

in the thesis. : ~

-~

. " In the Critigue of Practical Reason
Kant tells us:

UThe achievement of the highest good
., in the world is the necessary object
4z of a will determinable by the moral
law. In such a will, however, the
complete fitness of intentions to the
moral law is the supreme condition of
the highest good. This fitness, there-
_ . fore, must be just as possible as its -
N object, because it is contained in the
- command that requires us to promote
the 'latter. But complete fitness of
the will to the moral law is-holiness,
7 which is a perfection of which no ra-
tional being in the world of sense is

-

i p
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at any time capable . But since it is
required as practically necessary, it
"can be found only in an eandless pro-
gress to that complete fitness; on
principles of pure practical reason,
it is necessary to assume such a prac-—
tical progress as the real object of
cur will,

.This infinite progress is pos-
sible, however, only under the presup-
position of an infinitely enduring
existence and perscnality of the same
rational being; this is called the im-
mortality of the soul." 7]

_ There are two additiona%'synthétic
§21§ons concerning human free-will which Kant presenté
here, which hé does not seem to have maintained consis-

tently eleswhere. Firstly,that pure practital reason must
-necesgarily assume that a free-will can become a holy-will
if it pr;éresseé far‘enough, and secondly the existence of
such a free-will mgst'be.assumed to be enduring infinitely
to allow for the actgalization of its moral end. The idea

of a perfectly holy and immortal will.,as{%gﬁ?“tet&s\gf(in

the very next_§ection after the one quoted above),is in-

2
deed the idez of God.7

Now the idea that the ordinary human
will can eventually Bepome a holy-will, (i.e., 2 Godly—
will) certainly gengrates the riotion that man can have
dignity, at least eventually, when hié will becomes 2

holy - will.But what happens in the meantime? On what basis

can human will be said to have dignity while it is still an
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ordinary rational will? Clearly law, such as in the
UnjéverséJ.Declaration of Human Righ_ts, explicitly asserts
that human beings have digﬁity right here and now,whether
they be immortal or not. That is, each human being is to
be recognized as having dignity in this very life. The
- .
Universal Declaration of Human Rights states:
"Whereas recognlition of the inherent
dignity and the equal and inalienable
rights of all members of the human
family is the foundation of freedom,
justice and peace in the world..."
Also, Article-l of the same Declara-

tion continues:

"All human beings are born free and
equal in dignity and rights...."

Now the thesis that all human beings have inherent dignity,
and are ggﬁg; in this respect right here and now, cannot
be.held without making some vef} fédical changes in Kaﬁt's?
assumptions. '

The firsf chanée required is that
the belief that human will can become holy-will -and
thﬁs.be deserving of complete dignity, must not be a’mere
postulate of reason but must actually be true .That 1is,
the possibility that a human will can.be a holy—wil; ,
and thus morally perfect,” must not, be taken to be a mere
epistemological possibility, a matter of mere thought,
but an‘acéual i.e., ontological possibillity, for law does

]
“n
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" not just postulate human dignity in reason, iﬁ wénts to
assert that each human being_actuélly-has-dignity.

In the first Critique, Kant had called
the idea of fre?dom a posfulate of reason.However » bY
the time of the second Critique,he tells us that the idea
of freedom is‘real, it is not a matter of mere thinking.
We come to know of the reality of freedom through our
moral actions in the noumenai realm, What I am suggest-
ing above ié that if Kant had continﬁgﬁ to make his moral
theory consistent he would.flso héve had to accept the_@os-
sibility of a rational will becoming a holy-will as
ontologically true and not just an epistemoloéical issue,
The idea of law demands this.

) The second radical. revision which 1is
required to make the notion of legal dignity intelligible.
followé fromAthe first revision. If the idea of g}yorél
progress from a rational will to a perfectlitholy-will
'is not onli epistemologically but alsd ontologically true
ﬂuﬂlit follows that the existence of the rational will is

ntologlcally continuous with the ex1stence of the perfectly
holy-will. If an antological dlScontlnuity is pgstulated /
at any stage of the moral Drogress then a ratlonal will can
never actually be a holy-will, the progress Wlll arbltrarl--
ty be cui off at some stage. The contlnu1ty-1n moral pro-
gress must not only be in knowlédge but also in being a

person. , o
. o , o~

.
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e R | _ The thesis“that there 'is not only an
epistemological continuity between a rational will and a
fﬁlly holy or moral will entails the following conclusion.
‘We can legitimately makéﬁnot only a gp%gtemoloQical.buti
also an ontological claiﬁ about man. Epistemolegically,
from the point of view of a rational will,a perfectly holy
or moral will is a perfectly rational will, and from the
point of view of the perfectly‘hbly or-moral'Will a ra-
tional wili is‘nothing But a very imperfect'holy or moral
will, Similarly, ontoloéically, from the point of view of
an autonomous or mgral pers&h a perfectly autonomous or
moral person is a holy oé divine person; from the point
of view of the holy or divine person an ordinary autonomous
and moral person is a very imperfect holy or divine person.
Since there is a;continuity in meoral prqgress; how we
characterize a rational will or a moral person depends
upon which-end*of-the path we choose to make our frame of
reference. )

If,with Kant, one.wishes to hofd that

{

the idea of a perfectly holy-will is the idea of God, then ¢

the second revision above can be summarized as the thesis )
that there is an ontological continu%ty between man and

God. The point,in the above paragraph,tells us that just
' as God can be characterized as an infinitely rational and.

moral person, a person can be characterized as a very
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finitely-rational and moral God. That is, a person is
- God himself in his finitude. His moral- goodness is due
to his Godliness and his evil is due to his'finitudé in
reason and acfion. The difference between an ordiﬁary
rational will and =a perfectly‘rational will is one of de~
gree,not of kind. Being Godly.,human beings are capable
of not‘only self-legislation, i.e., mbral actions, but
also unconditiohal love,caﬁné. kindness, compassion,
charity, benevolence, etc. But being finite in feason ‘
and contreolled by passion,at times they a;§ capable of
évil.. The essential nature of a ﬁerspn‘is'that of
a finite divine being who is always capable.of beboﬁing
a holy-will. The finitude is only femporary, if it were
2 permanent fea}ure of human nature no moral progresé could
ever be made. The idea of moraf.progresé would be unine
telligible. Human beings aré thus inherently, esseﬁti%liy
and unconditionally good;  evil is not essential to their
-ﬁatdfé, it is.somefhing that their circumstandes, education,
society, etc. ﬁake them.?3 ] | |

. Whether or not the idea of a confinouf
moral progress, from being a ratipnal wiil to a Holy-wi}I,
requires the immortality of the pqrsoﬂ,'is a questiog)for

C

moral theorfi In_sd—far as law is concerned,what/i£ must
acceﬁt'as real if it is to work at all is thgt/; person.is

a finite holy-will who can .become -a~hgly-will again thfgﬁéh

At i }
- LL
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moral progress.andthatii must do So at least,and certainly,
in this very life,whether or not it be immoftal; Similarly,
whether or not -any perfectly rational,divine will actually
exists is a gquestion for rational theology.Insofar as law
is concerned all,thét it has to accept as real is all that
it finds,i.e,embodied (very) finite holy-wills.

Each human being has unconditional
and inherént dignity because right now,in this very life
human beings afe finite.di%ing,holy-wills.?his is the only
ultimate ground on which the'idga of human'dignity can be
sustained in law. $eing.diving-evii is,aéciﬁeﬁfgffﬁgxfg?an
nature - an abnérmélity‘whiqh must be éradicaféd and remedied.
If lawitook evil to be a'ﬁaturgl asPéct of human behgviour R
not ﬁﬁly woulkd it loose the fundagental basis for asserting
that human beings have inherent'd;gnity, it would also loose
the central motivation for attempting to remedy or reform
evil pérsdns or situations. "f“‘

-

. . 4
o ' Hence,as it turns out, tke.only

4

grounds on which human dignity can be sustained in law is

s

. that which recognizes-fhe‘i 2 of rational or moral Drogress
to hé.inherent in the concept of a legal person.Any reductiph-
ist theory makes the notlon of human~dignity ﬁhtenable, and
thus makes the legal enterprise a meaningless and arbitrary
affair. : . ‘

_ The idea of the self , which is 2 co-

»
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operative agent working on mqral'principlqs and _which is
striving for moral perfection and is essenfia;ly ivine, is
-conceived ﬁbre appropriately as an Ataman than as a Soul.The
being of the Ataman is ontologically 6ontinuous with the be-
ing of the absolutely divine will, and it is the idea of the
‘divinity within finitndév*As such, it has unconditional and
‘jotal diginity, because it is always capable of realizing its
infinitude.The idea of the soul has been characterized as N
ontologically distipct from God. As such,it does not have un- ‘
conditional and total digﬁity. because in the final analysis
it can never become as morally perfect as God, i,e. it can
not itself become God and thus gain a worthinesé that is-
equal to what a divine will deserves. Only God and not man
would have dignity in such a scheme.

The idea of the soul ﬂ;s.sometimes.
also been characterized as infested with 'original sin' , or
being innately evil or sinful. Such a thesié‘is also damaging
to the legal idea that all men have ihhe}ent and equal dignity.
Legally, goodness must be conceived as innate and evil as an
abnormality. The grounds for dignity is diwinity.

. The idea of the self as an Ataman is
compatible wiih the legal belief that human beings have dignity,

right here and now.in thils very world. The question of

immortality , in the strict sense , does not arise for

——
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the Ataman because it is conceived as not being in time.

One must recall that Kant's transcendental ego,too,is
not in time, and it is this-ego which,-as noumenal self,
participates in the noqmenal realm, which is the legﬁ}

75
realm in Kan '§ final Metaphysik der Sitten. Kant does

not seem to h;%é\ggg;ized the difficulties in his various
accounts of the self -as the transcendental ego, the empiﬁcal.
ego, togetgfg/ﬁiéh the unexplained thesis about the self
as a soul? A consistent Kantian theory of the self would, 4
I think, have to clarify his notion of the transcendental
Self, which would then_be cloéer to the notion of the
Ataman. | ‘

The concept of a gal person then,
is the conéept of an Ataman. Kant's dictum i1 ' treat -
everyone as an end in himself’,substantively means :.'treat

everyone as an Rtéhan?L_This last proposition is the syn-

theticapriori proposition of pure practical reason which
is the substantive individualistic requirement of legal
ontology. ‘ . '

.fhe concept of a legal pefson as a
rational , moral agent who is the divine will itself in its
finitude , and who manifests a teleology in which the self
wants to transcend or liﬁerate itself from all its finitude:
generates complex questions about the sort of teleology that
is involve& in such a moral progress and the course of such

a prbgress. I shall discuss this issue in detail in the next
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Section. Here it is imﬁhrtant to note that if the notion of
such a self, which manifests a telos 1is inherenf in the
idea of—léw,then evidently the main function of law beéomes_
to provide the conditions for the fulfilment of such a telos
~ for the.seif.

To treat human beings as ﬁtamans‘.e,
as legal individuals is to treat them with full dignity and
as ‘equals,it is also to recognize all their rights,dﬁties-and
freedoms which are instrumental in the Pealization of their
ends.ﬁamely{ becoming a perfectly rational and divine willl
loreover, to treat people 2s Ltamans is also to help them to
proceed én a legally defined course oﬁ\actions,if‘an§ when
they deviate from fulfiling their expected teleological end.
of courgp,what constitutes deviation and help must be decided
in and through.procedures in which all are still treated as 7
Atamans. .

There are various normative systemsA
which do not,or have not, treated their subjects in the way
mentioned,but which have nonetheless claimed to be 18131
systems. Since the concept of a legal person is the conceptf
of an Ataman,any system which does not treat (or continue to
treaf) its.subjects as Atamans is not a legal system.Such
systeﬁs,which do not operate with the concept of a legal
person, are systems by fiat ,force or coﬁmand, tﬁey can nevér

te legal systems.

-
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I. THE TELEOLOGICAL REQUIREMENTS OF LAW.

Law is a dynamic system..Major and

minor changes occur fairly regulafly in any legal system.

| The question that I wish to consider
here is :are these various ma jor aﬁd‘minor changes related
to each other,in some gen;fal way, s;ch that a pattern can
be‘discerned'in'the systematic developﬁent of laws 7 There
is a secondfquestién tﬁétia:ises related to this firéf que-
stion and which demands consideration s if there is a pattern
in the development of law, how is it cbnceptually best char-
acterized ?

I shall argue that a general pattern
can indeed be discerned; thé development Af law is regulated
by certaiﬁ'teleological requiremeﬂts.The direction and the

change can be better recognized if one considers thé\}egal
phenomena not only at its micro level of individual changes
in the'léw,but also af the macro level of the systematié
" changes. '

The teleological requirements of -law.
define the necessary and sufficient conditions which const~
Itute a legal way of changing or amending thé system.That
is,they define what constitutes a legal éourse of action .
Actions not done in accordance with these criteria would .

fail to be legal actions, they could be political actions;

crime, vendetta ,- or other types of actions. When actions

-
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.are carr;ed out in accordance with the‘teleologieal requir-
ements, then, there is a continuity in the growth of the legal
sjstems. 2ut deviations from the normal coursk of legal

development can lead to a breakdown in this continuity.

1

~ -

"II.THE DYNAMICITY OF A JURISTIC c@{m}cf NORMATIVE SYSTEN

' that distinéuisheé'a juristic cyberneti-
cal normative systemf i.e, a iégal system, from,on the one
hand., open dynamic normative systems such as modal music,
and on the dther,cybernet@cal systems B8uch aé language,is .
not only the unigueness,df its foundational norms but also
theluniqueness of its norms of amendment. Such norms,which
‘are in zccordance with the teleological requirement,are syn-
thetic a priori propos%tions of pu;e‘préctical_reason.like
the other bhasic proposf%ions of lawiHowever,as we shall see,

they play a motally different role.

A legal system belonps to the norm-

atively possible world.Thg dynamism of such a2 system cannot

be understood independently of the larger context in which .-
the system exists.

r - Slnce law is aimed at creating the ér
best possible wor’d the self-regulatlon and adaptation on
the\ basls of the laws of amendmept cannot be arbitrary.Only
those ;mendﬁents will enﬂance the‘acfualizétion of the sysﬁe@r

atic ends which are congenial to its continued existence and’
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growth:
- Since law is given actual forﬁ by human
reason,the growth or dynamlsm of law must also be the growth
or dynamlsm of human reason.Moreover,since, law is a co-opera-

tive ehterprise, the _development of law is the development of

co-operative ggasonipg;The more reasonable a people are the

more legal their behaviour,and vice-versa.The develdSpmesnt

law, thus, naturally entails the developement of all those
factors which will fac1lltate reasoning between people, such (

as,codification of law to make it easily accessible, gradual

simplifieation of pfocedures and rules.impro#ement of the

technoldgy_to eommunicate the laws,etc.The dynaﬁics of law

.thus involves a continued development of cooperétréezeasanhug

so that the ideal stafes of the Community of Znds may.be’
actuélized,which.ab‘ﬁe have noted,consisﬁé_of eléméﬁfs such
as freedbm,eqﬁality,independenqe,harﬁony and composéiblé
diversity.In the.deﬁelopment qf go-opefativg reasoning there.

can be mo sudden jumﬁ from a State of Nature to a legal state.

- The progress is gradual,and the possibility of various errors

and &eviations_from the normal course must be expeéted.

| . ‘This account,however;only outiiées‘the
unlcueness of the teleology-ﬂqvoTved in law,it does 1'w:n:‘*a'é.‘ yet
tell us about the nézularlty of tgbiamendment procedures 1rvol--

ved. in such a vectorlal D”ogress shall D*oceed ﬂow to dis-

cuss thé therspecificity of the\amendment Drocedures 1nvolve&

-b.

LP lam and’ the corceptual scheme within whlch it may be best,
concieved: - O~ R S ot

e

I
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III. GROUNDS FOR THE NORMS OF AMENDMENT

To discuss the specificity of the prin-

ciples of legal amendmép;s‘. I shall: turn to Kant's third

eritique, the Critique of ﬁudgementlffgr-it is here that
Kant discusses the problem of tqlgology in detail. KXant's
discussioﬂ provides a penetrating analysis which one can
fruitfully exploit. Evidently, this is not the ohly method
of approacﬁing the issues. My analysis will once again
qttempt to express itself by asgimilating_and building
upon what seem to me to be the right elements in Kant's
view, rather than by:starting ab-initio. I shall,natural-
ly, only refer-to those elements in the third C.ritigue
which‘réiate to law ctly.l“

The aim of Kant's <third Cfitigue is
to show how the  -two different realms, the factual and the
nprmative, have something in common. The common ground
presents itsglf when one considers the issue of‘teleolo-
gy. It will be recalled that hitherto, in the fifst and
the sqbond Critique ,the factually‘ﬁossible and the norma-
éively possible worlds were conceptually totgll& distinct..
As Kant tells us in-the third Critique the first type of
&world is understood in_terms of 'natural concepts?, and

the second type 1is intélligible in terms of 'concepts of .

/ﬁ

-
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1l
freedom.! The 'matural concepts! are the ones which ap-

ply to nature, and are thus related to the ?oncept of
causality. The 'concepts-of freedom' apply to the nouw-
menal realm and are related t% fhe concept of morality.
However, in the third Critique Kant finds one concept
which applies équally to both the phenomenal i.e. fac-
tual realm, and the noumenal, i.e. the normative realm,
this is the concept of purpose. \ i

The concept of purpose, however, be-
longs neither to pure reason nor to the understanding in
Kantian terms, but to their'gé; or application in,what
he callssjudgement. "Judgement in general is the faculty
of thinking the particular as contained under the univeg-
sal._"2 Qur capacity for thought has three aspects, under-
standing)which is fhe ability to have knowledge of the
universal; judgement, which is the %apac}@y for subsuming
the particular under the universal; and reason, which is
the capacity for determining thé‘particular through the
universal (for making deductions from principles). The
understanding furnishes a priori laws of nature ije. for
the factual world; reasagn furnishes a priori laws of free-
dom, for the normative world. Judgement, is not an in-

dependent cognitive capacity, however. It does not provide

us with concepts (like understanding) or ideas (like reason):
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Ifr the-concept of purpose belongs to judgement, and judge-
ment is not an independent cognitive faculty but only the
apéiication of reason and understanding, then it clearly
follows that. there must be two,distinct types of appiica—
tions of the concept of purpose: one' through understand-
ing for the factual realm, i.e., nature; and the second
‘through reason for the normative realm, i.e,, the realm
of "freedom.

Kant ,in fact:does make the distinc-

tion between two types of judgement, the reflective and

the determinate. In the first, as he tells us, ?"The under-

standing legislates a priori :or nature as an object of
sense - for a theoretical knowledge of it in a possiblé.
experience."; whereas in the second:"Reason legislates
a priori for fréedom and its peculiar causality."

On the basis of the above account

<%

that Kant presents in the Introduction of the third Cri-

tique, one would naturally expect Kant to explore the two
distinet uses of the concept of purpose, and tell us not
only about how it is invelved in gnderstanding nature but
also how it is used by reason to determine the ;peculiaf'
causaliﬁy of the éealm of.freedom. One would expect him
te explain what is sb.geculiar whenq the concept of purpose

is involved in the normatively possible world. But Kant

does not do SoO.
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In the fhird Critique,Kant makes
use of the teleological‘concepts,'sech as the concegt
of purpose,only in so far as the interpretation of na- )
ture is concerned. Teleology -in nature, he tells us,

is merely an epistemological principle, not an objective
ontological one. In other words, the.principie that
mnature is purposive belongs t¢ the reflective and not

the determinant juégement.u When we judge that the pur-
pose of the heart is to circulate blood through the boedy,

the concept of purposiveness of nature is introduced to . ¥

assist our reflection of the object under consideration, {;Ek’

not to give it concéptual determination. It has a heuristic

and -investigatory walue, according to Kant, but it does not

require that we ﬁelieve that this is how things_really are.
The physical sciences have some fun-—

damental principles without which, as Kant g;gged in the

first Critique, not merely physics,but all experiencge

would be impossible. The most important principle, from

the poinﬁ of view of natural sciehces»ié_ghat every event

has a cause.+ The main thesis of the teleologicai section

>, .

of the Critique of Judgement is that the biological

sciences have a basice principle. of their own, which is
sometimes expressed as ‘'nature does nothing in vain',but
which Kant expresses more clearly as: "An organized na-

tural product is one in which every part is reciprocally
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both- ends and means."SNature is unintelligible to us
unless we assuﬁe that everything in it .is purposives
ly designed in a mutually helpful way. The tgleological
principle of the biclogical sciences is, as nated,‘a re;
gulative and not a constitutive principle; .it is to be
used only as a maxim to guide us in our enquiries. This
teleological principle is,thus,to be contrasted with the
proposition that every event has a cause, which according
to Kant, is objectively true of phenomena.

‘Now Kant's aim in the third Critique
once again seems to be to deny knowledge so as to make
room for faith. That  is, he wishes to show that any
claim to knowledge concerning Providence or God's design
can at best be speculative. ﬁut in carrying out this
task he has once more ovérstepped his own 1iﬁits.‘By
denying a certain kind of knowledge about nature he has
also,without any justification,denied another sort of
knowiedge about the realm of freedom i.e. the normative
realm. 1In the normative-realm Reason legislates apriori
for éhe realm of freedom. The will is determinéd by Rea=-
gon through the concept of freedomj for such a determina-
tion one requires knowledge about this realm.Hence,although
the judgement about the purposiveness g£ nature may be é
matter of mere reflection gppdﬁ;ing speculative knowledgé,

judgement about purpoéiveness-ig the normative realm is.
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not a matter. of mere speculgtion, it is a matter of de-

_ termined actions, an%'one doés:ﬁaVelknowledge abouf sﬁch
Qéf actions.’ 'i o -
. ' As concerns nature, Kant 1s quite
';ffignt ih.saying that judgement can at best be reflective..
Ne have not after all. created the natural world;héncé what
goesf\on in it is a maéterfbr discovery and reflectiop.
But és concerﬁs the normatively possible world; we do not
have uo-merelf reflect on it, we have ourselvés created
it, and men who have done so0 héﬁe mostly declared their
purposes. We cap actually know wﬁat these purposes are,
we do not have to speculatg_about them. i
As noted before, Kant himself tells
us that theré“are two types of ;egislations. When reasan‘
leg;slates for,fhe normatively possible rea%m the prin-
ciple of purposiveness cann;t be merely.regulating our
thoughts, it constitutes such a fealm. This is so be-
cause, for such a realm,actions and reactions are not mere-
ly to be understood through the notion of purpose, but
purposeful activiéies are to -be done so that various deeds
will constitute the normative realm. Thejﬁse of the tele-
ological principle for thehpodmenal rgalm does not genefate
any -speculative knowiedge; ﬁor does it remain only é

heuristic principle through which the Intelligible realm

is to be comprehended. .The actuality <is that the ﬁopmenai

| \
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realm is intelligible because people have performed actions
Wl"lich are purposive, and which are done on the basis of
norms. We do not ﬁave to regard the norma£ive1& possible
world as if deeds in it were purposive in mutually help-
ful wéys, for here Ehey' mayr or- may not be so. enacted. )
The teleological principle’for the nouménal realm is hence
not jﬁst ary epistemological principle, it is an objective
ontoiogipal‘one. The teleological principle is just as
. objectively true Eo} the realm of freedom as the princi-
Ple that‘ever} event has a cause_is ﬁrue for the phenomenal
world.

What is this teleological principle
for the normatively possible world, the realm of freedom?

It needs to be defined.

| In thé third Criéigue,xant explains
that so long as we leave mankind out-of considefation we
cannot explain why nature even exists. Man and his
needs and purposes can form the ultimatq ends of nature
only because he,unlike other natufal beihgs, can form his
owﬁ ends and designs. This is so because man is the only
being in nature who possesses autonomy of the will, and
because, in particular, man can,indeed ,set before himself,
as his ultimate objecti@e,the aéhiévement of the supreme
moral goecd. "Only in man, and only ;n him as the indivi-

dual being to whom the moral law applies, do we find un-
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conditionél-legislation in respect of -ends. This legis-
latién, therefo:;‘e', is what alone qualifies him to be final
end to whiéh the whole of nature is teleelogically sub=-
ordinate." |

| Now if the above is true, and I do
think it is, then we have a;ready transcended the situa-
tion of the biological sé¢iences. Here we have man whose
teleos we do ot‘hawe to keep gugssing, we can ask him
what it is, wp can ask ourselves. This is a radically
'different éituation, here man must set before himself his
OwNl purposes. The teleological principle is no longer a
mere epistemological principle which helps us to guess or ST
gpine on.whak we or the others are doing or want to do,
it gives actual form to'the human deeds. It tells us that
wé must constitute our activities in subh a way that every
act is recipriocally both end and means. Since e ends
are moral, the means have to be moral too; only in-such a
situation 'nothing will be done in vain.'Perhaps nat-
ure does nothing in vain, but since we are self-conscious
beings we are free elther to do Aeeds in vain or not to
so do them. ﬁe have to legislate the teleological principle
to ourselves.

- Hence ,just as the biological sciences

havé a teleological principle which is different from the

causal principle of the natural sciences, the-legal science



384.
has its own peleological principle which ig radically dif-
ferent from that of the biolqgical sciences. It is ra-
dically different because it does not just givé é shape
~ to our thoughts but it gives a shape to our deeds in the
social world. This is possible because man.being con-
scious of‘the telos in natufe, i.e., being self—con—;
scious of his nature, unlike ali other creatures, 1is free
to either follow or not follow the telos.

 The teleoleogical principle of the
. legal enterprise may be stated as follows:
-Attain all moral ends 6niy through moral

means, sSo that every act is reciprocally
both end - and means.

The above principle is the ﬂormativg-
ly syﬁthetic_a_.priori teleological principle of law. It is
a basiec legal proposition. |

3ince morality consists of bothhethics,
in which'moral principles are Enternally legislated, and
law, in which the moral principles are externally legislat-
ed, the above teleological principle is actually a prin-
ciple of both ethiecs and law. For ethiecs alone,it may
be read as: ‘'attain all ethical ends only through ethicgl
means‘;-and for law as: lattain all legal ends only
. through legai means.,..'. However, fhe formulation present-
ed above.which.covers both—ethics and law, is more ap-

propiate since it is a principle which applies- both in the
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présent sociél world:and glso in thg best normafively pPos=—
-sible world. In the best worla; under the Community of
Ends principles, it will be recalled that Fhe ethical
and the legal become one and the same,- since what a pér-
son législates for himself is §156 what he always legis-
-lates for 211. Prior to the'atuﬁnment of the best pos~
sible world, thgt is presently, one may,if one wants ,
read thé teleological principie specifically for law as

' attain all legal ends through legal means . . . '; but
then it must be remembefed that in so reading it éne'is
saying nothing other than ' attain all externally moral
ends through éxternally moral means, so that'évery act
is.reciprocally both end and means'.
‘ We shall see in the next section
what this teleclogical principle actually entails and in-
volves. It mainly generates what Kant called the 'peculiar
causality' of the realm of freedOm. Kant, as noted, does
not explain or explore the role that the teleological
principle plays in the noumenal realm. It is to this
tpeculiar causality' that we must turn next.But gefofevﬁ'do

that it will be important to end this section with a2 few rele-

vant remarks on XKant's Critique of Judgement.
Both the intent and the content of

7
the third Critique have been matters for debate. This is

partly . because, as I have suggested, Kant himself seems
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to have caused the confusions.His main aims in the third
Critique seem to have been twofold : first,to rule out spec-
ulative discourse'qbout purposiveness in nature,and secondly,
to provide an_anéwer to Hume's scepticism about ﬁaking legiti-
mate inductive generalizatlons from particular observations.
Kant's answer seems to be that there are syﬁthetic a priori
principles in both natural and blological sciences'on the

basis of which legitimate inductive generalizations can be:
made.In raising problems about induction,Xume was intergsted.

in explaining our knowledge about nature, and so is'Kaﬁt.éut

in doing so,as I have argued,Kant seems to forget that there

ié something more at stake than biology and natural tciences;

the legitimacy of inductive geﬁéralizations‘in the social
sciences,in the reazlm of freedom3 has also o be‘explainé&.
Perhaps Kant does rnot discuss the teleology of the realm of
freedbm because he thought he had already done so,six years
garlier,in the '“ssay Towards a Universal History from 2
Cosmopolitan Point of View. ' ° There he had discussed the

progress of the civil-society in terms of the unsocial-socia-

-bility of man,i. e. ‘the desire in man for both Drlvacy and
community,However,it is difficult to say,whether Kant had this
essay in mind while writing the thirq C?itieue\; B
| fhe ﬁet result of the discussion of teleolo-

.l_gy in the third Cfitiéﬁe is to reinstate man in the centre of

‘the conceptual scheme in terms of which thé rest of the universe

can be explalned In tell1“g us that the final pu“pose of nature

1
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is g&»prqduce man and through man the ideal rational community.
and in assefting that i; is only in this way that the wofging
of nature can be undersiocod,Kant is putting forward ngne other
?han what has recent;y been called the 'anthropic ppﬁnciple;
or the'reality principle’,a principie which states that reality
can be understood only by considering man's role in if.9‘We have
already had occasions to discuss this iss%fﬁin Section-I.The -
anthropic principle of tﬁé third Critigue raises serious'doubts
about Kant's conceptioh of his work as a Copernician revolution.
A discussion of this issue is pvidentiy 2 matter for anofhér
occasion.The limited implication of the anthropic principle
for the social realm must,however,be explored here.

Kant's concern in the third Critigue
.is to show where the capacity of reasoning stops and where
speculation begins.However,as noted,even if we grant that
speculation about the telology of the factual world is illegi-
timate ,reasoning about the teleology of the normatively pos-—
sible world need not be speculative.In such a world the anthro-
pic principle can be directly applied because we ourselves
chooge and set the telos .Reason is used in its practical
capacity to determine the telos .. The 'peculiar causality’
that is involved in the teleology of the noumenal realm,i.e,
the social order,when practical reason is applied to it,must
be explained. I shall now proceea to discuss what sortof

4
. 'causality' is involved in the actions in the social order.

—r—
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IV, THE LEGAL COURSE OF ACTION

The principle of legal teleology
cenerates the notion of_a-legal course of saction .This notion.
is fundamental to an understanding of the legal enterprise.

* The notion of a normal cou*se of develop-
ment in the normatively p0551b1e world %§ qualitatively diff-
erent from thg notion of the process of a causal chaln of
action and reaction that occurs in the factual world.

| The significance of the noﬁion of a
nofmal course was noted whilé,discussing the concept of a
'-1egal individual'an§ also the concept of cooperation.In what
follows,I shall examine the notion of a normal course,firstly
from the guspective'of an individual and then, secondly, from
the perspective of a groﬁp or-community.It will be necessary
to examine both the meaning of the notion of afnoggal legal
course énd the concepts in terms of which thernoti;n can be
made intelligible. -

The nbtion of the normal course of
legal action 1s brior to the creation of the positive law,
becauée the latter has to be created through a2 legal course

o* action,otherwise it becomes a system by fiat or force.

Let us see what such a2 course can be.

-388-
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The Individial's Course And Individual's Deviance: The Issue
Of Amending A Person.

If our aim is to do morally good acts
and if we adopt morally good means to achieve this end,

then we have already done a morally good act while enact-

" ing the means to it. This is the only way in which moral-

1y goceod acté will alwé&s be done whether or not we are able
to achievé the intended ends. Thé achievement of an intended
:end may or may not be possiblq,%ht adopting morally good
means to achiéve this end is possible for us; hence fhe_
tefeo;ogical principlé tells us that every means adopted
shoulﬁ also be viewed as an end in itself, and as such it
must be moral .in the same way as khe intended end. l&hat is,
every act is srnmu&neoush; both a means to a certain moral
end and an also an -end in itself. (0f course,means must never
_become only ends in themselves.)
The teleoclogical requ;fement, togetﬁér
with the transcgndental requirement that every agent has a
duéy to create and sgustain the normatively best possible

world, generates the nétion of a normal legal course-that

—leads}from the normatively worst possible weorld, i.e., the

kY
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State of Nature, to the pormative%y best possible world.
That is, it generates the idea of a continuous series of
actions rather than an isolated moral act.

While discussing the concept of a
legal individual we saw that the notion of a normal legal
course arises when Qe consider the possibility of moral
orsrational progress.The idea that an imperfectl& rational
will can become a'perfectly rational will or a holy will
involves,as Kant argues,an idea of the immortality of the
soul,tﬁat is, the idea that the personality of the person
is/continued.Law is not concerned with immortality,but
it E% concerned wi;; the fact that while each person is
living it should be possible for him to make the desired
morél progress.Llaw does not dictate,but it expects that
each person will either attempt to realize his moral end
or will ,at least, not work against it.Through its various
codes;law‘outlings the permiésible course of action.vhat
it protects 1s the possibilify for the actualization of
the legal telélogy. |

_ lhen considered from the point of view
of the community the notion of a normal course of'action
defines the normal ﬁath which a éommunity.must’necessarily
foliqw if a continuity is to be maintained.At any given time

there is a certain understanding about what constitutes a

legal course of action for an individual and a community and

also what constitutes a deviation from it.-

5
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L '~ The substantive aspects of the legal
course are defined by the transcendental,metaphysical and
the teleological requirements, together.Those actions whiceh
actualize the ideals of the normatively best possible world
from the-céntral channel of the normal legal course;those .
which at least do not go contrary to such ideals form the
permissible deviations; and all those actions which violate
the realization of the ideals fall outside the legal course,
they are the abonormal or the totally deviated actigg;.

The teleological regquirement demands

that 21l legal ends.be achieved through legal means.ihen

actions are done in thiiuﬁgy\;hey are bound together in a

series which.is not causal_ly reléfed but concentually related.
From the individual's.point of view the actions are intelli-
gible as a chain of purposive actions aimed at becoming a
perfectly rational will;from the communal point of view the .
actions ére intelligible as a chain leading to the best world.
A seriés of deeds which are not causally connected but which
Still form’ a series ,since they have been enacted for the same
feason,eviden%ly does not belong to the factual world,but to
the noﬁmenal,i.e, the normative realm.This explains the 'peculiar
causgrffy' which Kant mentions when considerihg human actions.
Now,such a series of deeds,which are

intelligible in terms of norms and dre conceptually related

through reason in the noumenal reailm dut not causally

related in the phenomenal realm , is what the Indian
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- philosophers have called Karma. One's Karma is the series
of deeds which one has performed in the noumenal réalm and
which are I £ lligible onlylnorma;ively. |
The notion of Egaég. is associated

with the notion of reincarnation. From the individual's
point of view,  the notion of continuous moral pfogress;
as Kant noted, requires fhe continuation'of the self as a
soul. This continuatibn is supposed to be somewhere
J:tside the world. The Indian philosophers have similarly
thought that for moralaperfection,a continuation of the.
self is required. However they have not-cﬁnceived of this
continuation as somewhere oufside the world,but =as within the
world itself,in terms of being born again at the same level
- of moral perfectién'which one had achieved in the last life.
The moral progress,thus, always continues within the world
and not outside  it. _However, in so far as law is con-
cerned, just as it is not required to toncern itself with
the immortality of the soul so it is not required to c§n-
cern itself with the reincarnating Lteman. Law is direct—-—-h
ed at only the present embodiment of the self{ ' ;

-- The notion of Karma in the Indian tra-
cdition has sometimes been confused with va&ious ritualistic

and religicus notions, The notion itself is\neither ritualis-~

"y

e
'-tic nor religicus; it is anapriori notion of reason which

tells us that different human deeds form a series {(lead-
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ing towaéds either moral perfection'or degeneration)} and
that the series is intelljgidble in a ﬁormative discourse,
npf a factual discourse. When the idea of law is approacﬁéa
through fthe notion of Dharma,the notion of gggﬁg would heve
to Dbe ﬁurified of{ its religious and ritualistic overtones.
Here it will suffice %o mention the task.In explicating the
notion of a normal course of aétion,howe&er.l have also

éxplicaped the notion of Karma,they are the same notion.

Law is,then, everitually based on a
Karmic theory.It requires a fundamental notion of a normal
‘course of action.law's aim, thus, i see to it that the
course of one's action; remains the legal course of action.
in other words,it sees to it that one's Xarma follows the
Dharmic path. )
ﬁlthough philoédphers of law have not:
discussed or explicated the notion of a2 normal legal course
or a path,which . 1s central to the working of the legal enter-
prise,lawyers and Jurists have nonetheless directly or_igf
directly employed the notion in actual praétice.According
to the thesisrargued here, they would naturally be led to such
an employment in the process of the development of law, if
.they have not élready discovered it. This is so because the  Tij
notion of a normal course is implicit in the idea of law. X

I+ is-only on the basis of the notion oF such a course /

-
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that many current legal practices become inteliigible. For
"example ,the practice of evaluafing or punishing a person

on the basis of his past record,instead of a single isolat-
‘ed act,is understandable in terms of tﬁe idea that what

law takes into account is tﬁe whole course of a person's
acts ;%ther than one particular act. In fact if we
unde;stand the teleology of law we wouid be judging every
.person in this way rather than attempting to punish them for
isolated acts. The teleology of law directs us to take
‘into account the whole series of acts, or as much as we

can find out, when judging'or evaluaving a person; what

has to be considered is whether or nct the person has been
following the course which leads to the normétively best
possible world, and if he has deviated from it,whether

the deviation is within the permissible limité.

In fact,the very idea of deviation and
reform, which is talke@ about so much these days, becomes
meaﬁiﬂgful only on the assumption that there is a
non-deviated way of acting, that there is. a proper form
of action . To attempt to reform someone or to correct
their deviance is not to seek amendment in one igolated
act, it is to attempt'tp bring the person back T a pro-
per moral course of action .

Similagly, the whole of fort law;

for example, is based on the notion of " non-tort i.e., a .

—

'
-
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non-distorted h_ne of actions. To know what is a dis- .-
torted line of action one has.to first know what is -the
prcpef course of action. ﬁhen actions are distorted they.

" become the t&pes‘of actions which do not fall iﬁ line with
the legal course of action. ng then atteﬁpts t& reconsti-
tut::- the 8tate of affairs so that the conditions under
which tﬁe normative;y best possible world can be actualized
are brought about once again. The main aim or thrust
of law in a tort case is to reconstitute the conditions
Tor the best world and not to reform a particular indivi-
dual td act as a member of the best world. The latter is
the main aim of the Criminal law.

| The notion of striect liability, to

mention as a last example, can also eventually be justi-
fied and understood only in terms of an appropriate course
of legal action leading to the normatively best world.
Thé central concern,in sustaining the idea of strict liabi-
lity,is to express the central legal-point that the main
aim of law is to maintain the conditions and possibilities
for the best world, Since this is the primary aim there
are ﬁo_excusing_conditions in certain cases, the conditions
simply.pust be restored. Finding out who is responsible
for thé misdeeds is,qf course,important, because someone,
after all ,has to restore the conditions for working towards

the actualizatién of the best world, but. although the loca-
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tion of the person who will restoré or compensate for-the
sItuation is important it is not the motivating grounds
for sfipulating,strict liaﬁility. The motivating of'the
justifying grounds for stipulating strict 1iability is the
legal aim of protecting the con@itions fqr the actualiza-
tion of the besf world, wherever possible.The notion of
strict liability is just one device to effect such an
actualization. As law progresses we must expect many more

-

such devices to be forthcoming.

So far I have been discussing reforms

and corrections of individuals and some particular situations;

but what about the reform and correction afa large group of
pedple ? Joes the teleoclogical p:inci@ie become different
when applied to groups ? Zvidently not, the teleoclogical
principle concerns the actions in general whether they he
done by an individual or a2 group. It does not depvend upon
how many people are doing it, but what actions are being
done. Xence the teleoclogical principle applies exactly

in the same way to one person as it does to many,even.if
the 'many' be the one who form the association called
gofernment, or the elected legislators of rules. I *turn now
to a discussion of the question of amending or reforming

group deviance.

\



IV. 2)'

The Group's Course And The Group's Deviance: The Issue Of
Civil-Amendment . - . :

The teleological principle of law re-
quires that all legal ends must be attainéd through legal
means. Since the legal means are ones of cooperation and
reasoniﬁg together, it follows that all amendments in the
social structure, institutions and in the civil-society
in general, must be attained through co-operative means.
Amendments within the body of the legal codes or of public
offices are,in fact,brought about many times in this man-
ner. There are specific amendment procedures within law
which direct the peoplebto change, even some parts of
law, by co-operative means. Smaller legal amendments are
often brought about by the courts inlsome,similar co-opera-
tive manner. But what happens when a group.of pegple or a_’
majority of people thinksthat the political party or the
legislators which form the government,areTécting contrary_
to the 1;gal ideals and principles? Even in such a case,
the teleéiogical principle does not authorize the people
to act illegally or violently;it still says : attain legél
ends through legal means. Since legal'méans are 6nes of co-

operation, in this case what they must do is not cooperate with

the people or the group who they consider to be acting il-
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legally and co-operate only with the people or group who,
in fact,they take to be acting according to the legal

ideals and principles. In so doing they will be non-

co—-operating yith'the politicgl party or the legislators

in charge and co-operating with some other people. That
is, from the point of oiew of the iliegally acting legis-
lators or governments , they will be non-co-operating, but
the same actions will constitute oo—operation‘from the
point of vfew of ?he legally acting people. In this non -
co-operation ,the people who dissent will still be acting ‘
according to all the legal principles and ideas;: Non-co-
operation is thus the only amendment method which the
teleological principle of law grovides, :Ihefher-the amend-
ment be large or small. Non-cooperation, it must be“em—
phasized, is not acting violently against the people who
ife acting illegally, this the law can never allow.They are
oﬁiy-co-operating with a different set of.people who are
acting legally. The test. of whether ocne iswgcﬁing legal -
ly or not is cloarly grovided by the propositions of pure
practical reason, as spelt out in the course of this work.All
legislation, by whatever method it has come into being,
must not contradict the basic legal propositions of prac-
tical reason if it is to be law., Its legality does not de-
pend only upon Qhether or not the appropriate people have

legislated it. -This issue will be discussed in depth in the
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:') following section.
. Co-operation and non-cooperation are,

thus.nof opposite ways.of acting.& Bo#h involve co-opera-

tibe ways of ;cting;_what the 'non' signifies is that the

class bf people with yhom Bne_was éo-ope;ating earlier is

now different. -

L// Only when people have non-cooperated

to bring about an amendment can it be said that they have

) acted legally. All othér modes of social or anti-social ae-

.‘iions to bring about a change are illegal actions. Non - .

'coopé{ation may take the form of a minor local work strike or
a- major civil-movement, all of them are governed by the
same principles of legality. They are all rational, co-
operative ‘and non-viblent. Non-cooperation, as M.K. Gandhi
rightly called.it; is Satyagraha, Satya means truth and

- r :
-sgraha is benevolent persuasion. Saty2graha is thus

benévblent persuaéion based oﬁ?tpue principles i.e., on
truth. The true principles, or the truth in this case, are
_the synthetic a priori propositions of pure practical }ea-
son. Satyagraha is ,thus , the only method which the human
reason warrants to beﬁ. legai method. The efficacy and the
practicality of Satyagraha has already been teéted in large
scale ‘social changes. This has been done by various men, |
including Mahatma Gandhi himself, but small scale Sétzagraha

-

. 'is. ubiquitous, we often act _in this manner in our daily life,
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. Although Satyagraha is well understood
from the point of view of activism, its theorétical basis has
been unclear.i have attempted to show its ;ppropriate phiid-
Sobhiéal basis by explicating the true propdsitioné of human
reason to which Satya refé}s and the meéning of.co-operative'
activit&,to which '&eraha refers.

The practice of attempting.to amend the

. .
behaviour of the legislators has been.confusedly termed civil-

disobedience by the legél positivists.This term_is a misnomer
because it rests on false assumptions about law.It assumes
that people are obeying the law,when as we have seen,the *ruth
is that péople are autonomously following the law insofar as

it accords with the demands of reason.The term civil-disobe-

dience, thus,has 1ts basis in the imperialistic ideology where
the people are commanded to obey the law.

- “hat we need, therefore,is a2 neutral te:mrf
to refer to civil action,for it may either be legal or illegal.
The term 'action for civil-zmendment' seems %o me o be more
appropriate,.The lezality of the action for civil amendment can

-

be Jjudged independently of the positively legislated zules.
This compietes the esééﬁtial characteri-

zation of the notion of a normal legal course.I turn new to

the discussion'bf two important conclusions which emerge

directly from the notlion of the normal legal course.The first

concerns the grounds for fundamental human fights and the

second the plurality of methods which accord with tﬁe teleology

of law.



V. ' GROUNDS FOR FUNDAMENTAL® HUMAN RIGHTS

-

Looking at the United Nations Universal
Declaration of Human Rights one may wonder why it is only so
‘long and not any longer! Why does the list include the
right to many things such as the right to self-determina-
tion;dyﬂ.rkﬂﬂs,etc,- and not to many other things. How
many rights must it necessarily include and why must it
include only those particular rights? Legal codes of na-
t;ons,too,haye a list of rights,such as to free speech,
worship, locomotion, education and so on, but why must
it include only these and not others? In other words, is
there an organizing priqciple behind all these various
rights whi%g are enumerated in various codes,or is the
list arbitrary?

It is not clear if the authors of
tﬁp Deélaration or the Crarter or other sﬁﬁﬂmlileéal,codes
had any sSpecific subjective principle in mind while
eeumerating‘these rights, at least the documents do not
specify any such principles.

What we evidently need is a principle
on the basis of-which all those rights mentioned in the
Declaration and other documents, and many more which may

be discovered in the future to be necessary , can be rgtion-
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ally generated. That is we need an objective generative
pfinciple for rights.. ]

" The transcendental prinéiple - that
every human being has a'guty to create and sustain a legai
system by acting in accordanqe with the principles of the
Community of Ends and by actualizing the ideals of the
normatively best possible world, together with the tele-
ological principle that all actions so done must be reci-
l‘procally both ends and means, provides pre%isely such a
génerative principleAfor rights. The principle may be
formulated thus:

Every human being has all and only those
rights which are necessary to make 1t
possible for him to fulfil his duty of
creating and sustaining the normatively

best possible world and acting in accordance
with the principles of the Community of Ends.

The above is a basic normatively
synthetic apriori proposition of law. It tells us that
évery ﬁuman being has a right to-all that is instrumen-
tal in letting him(or her)fulfil his dufy; but this formula
by itself does not,a priori,tell us what these rignts
actually are. This discovery is a matter of f@rther con-—-
ceptual analysis, together with the émptrical observation
of the human and social conditions. We find,fér example ,
tﬁat haying‘knowledge is instrumental in being able to
fulfil one's duty, so is being able %o work, exp;ess one-
self freely, protect ﬁﬁe's body, belong t? a legal juris—

~
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diction, and so on. Hence,a person has a fundamental
%igﬁt to'all these. Although the list is always open
for adaptation to the context, there are evidently some
necessities which are common to all the_p§ntexts fof.bef
ing able to fulfil one's duty, such as being able to live,
to express oneself, to be able to know all the possibi-
1ities; to work, etc. Such necessities- require the
pight to everything that is instrumental'in the actuali- -
zation of these necessities,such asthe ri‘grt to education, the
right to sufficient economic means ( whick may be trans-
lated as-the'_right to property or right to a minimum.
wage, depending on-the social context) and other instru-
ﬁéptal necessities. such. as the right to'mediéal services
and the right to legal aid. The. required rights cannot
be(and need not be)decided all atonce.,becaﬁse in different
social and historical conditions we may discover different
sorts of requirements_which are instrumental in being
able to fulfil one's duty, but on the basis of the génera—
tive principle it wil} always be possible to iné&ude
specific rights which need to be emphasized in that social
and ﬁistorical situation. Howeber, it must be remembered
that although the list is open. on the bas;s of the genera-
tive principie, i@ is rot arbitrary or a matter of fiat
or decree, the direction and the scope are very strictly .

limited and defined. It is an aspect of what law itself

™
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is - an open cybennétical Juristic normative system. Thé
inclusion of rights has a defined feleologigal limit and
direction.

The ground for Fundamental Human
Rights,thus, is Fundamental Human Duties which are in-
volved in the teleology of law. It is only by under-
standing the teleology that we can make the notion of
necessary rights intelligible. The rights are necessary
to the human and leg;l téleology. They.are necessary be-—
cause they are instrumental in being able to fulfil or
actualize the 1egal teleology.m

What is important to notlce here is
that all rights are derived on the grounds of_the trans-
cendéntal duty and the teleoclogy of law, hence the no-
tion of duty is conceptually prior to the notion of right.
The duty is unconditional, the existence oflthe right is
congitional upon the fulfilment of the duty.

The last point needs'to be explicat-

~ed. We may,of course,say that,theoretiéally,people have

some specific rights, but the empirical effectiveness

conditional upon the prior empirical effgptiveness‘and

actualization of what thé duty asserts. Only yhen the

duty to create and sustain a legal system has been ful-

filed by a community or a perscen c¢an there be 1a po §sz-_

-~
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~

bility for the actualization of what the various rights as-
sert. A person, for example; who has "never expressed him-
self freely, and has, thus, not doqg his duty in creating
and sustéining the legal system, has only a theoretical
right'to freedom of speech, it has never been actualized.
For him to defend his rightlto freedom of speech,or fop
others to defend it, can only become an acfual issue if
the person has spoken freely in the first place. Similarly
a person who has committed crimeg and is in jail, can only
claim in vaih_that he has a right to education .For such a
right to be actual, and not just possible, a person would
first have‘to do_-his duty towards .the best-wbrld, that
is,he woufa actually have to educate himself and thus make
himself more rational, whérein his right to education, would
have been actualized. A
Similarly a community which has nof
done its duty to create andrsustain the legal system can-
not expect the actualization of various legal rights. A
society which is rendered chaotic‘by internal civil disi
order and strife, or which is in a habit of living by the com-
mand of a dictator rather %han 5& reaéon,.can hardly ex-
péct what the various legél rights assert to be tfue for
the society. The possibility of the actualization of Qhat
the va&ious legal rights assert presupposes the actualiza-

tion of the fundamental legal duties by the community.
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that we have fo argue and contest

‘for, therefore,is firstly,the fulfilment of Fundamental Human

Duties defined by the principles of the Community of Ends

and secondly,for the actualization of the ideals of the norﬁﬁ
. atively best possible world. The minimal content‘of these
duties can be eipressed by the proposition that what is first
”of'all required is the fu;filment'of the duty to create and

sustain a legal system if we wantthe Jundamental ﬂuman*

Rishts to really actualize themselves in any society.

. ‘-Ehﬁs. although the-United Nations‘
Crganization may use dll itsmeans to propogate the noxion of
Sundamental Human Rights, and ﬁay try 1ts best %o.persuade
everyone that basic human rights must be respected,.all such
.efforts would remain empiricall ineffective,esﬁécially'whefe‘
its effects are most required.%fzk‘it must first of all fél;
everyone about is Fundamental Human Duties.It.must see to it
_that the legal system is first of all understood and establi~
shed everywhere, so that the actualization of the human rights
becomes possible.That is, the United Nations must aid and
direct every community in fulfiling its basic duty -- the duty
to create and sustain a legal system.It is only a lege}
system that can provide the condétions in which the propositions

of human rights can become true propositions.

o The question about the existence of

law will be dealt with in detail in the next section.T will

conclude this section by drawing the final conclusion.



VI, THE PLURALITY OF LEGAL METHODS

Since al1 that we know a priori about
legal teleology is that the means,as well as the ends,adopted
must meet the juristic conditions, the empirical question
; about what actual methods will be adopted in different social
. situations for different social purposes,which are within the
bounds of the juristic conditions,camnot be decfde&.beforeQ
hand. Thaé-is. the teleological principle allows for a legal
‘pluralism in methods. It c¢annot be said, therefore,that only
~adjudication, for example, isChe legal procedure.lfediation,
conciliztion and election,for instance, are equaliy legitimate
legéi methods.fhe& afe ,evidently, distinct methods necessary
for solving very“different‘types of problems and needs.Cther
problem and need solving procedures may very well be invented
or discovered in the future, and those‘which are necessary now,
may not be so important at another historical stage with
different social problems and issues.

| Since which particular method is taken
as most important depends upon thé social needs and problems,
we cannot ,therefore, assert that a particular gociety is or
'was lerally primitive or advanced merely by considering theilr
legal methods.To appraise a society all other legal principles
would have to be considered and one would have to find out
to what degree the various basic legal propositions are.
aétuall& effective in the society. Thus ,the mere fact that

a2 soclety solved all its problems through mediation and did
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- not practice adjudication,does-not make -it primitive; nor =y
- ¢ a -'J(Q‘

does the fact that another sociefiiiiéctiqes adjudication
make it 1égally advanced. |
As'we can see now,Ffuller's insistence

: fhat a legal theory musf account for legal pluralismlz(which-
was noted in Part-II of this work) is not without substancé.
The analysis of this section has not only described what is
legal pluralism but also attempted to show its basic philo-
sophical foundations. Zegal pluralism in method ,which are
within the bounds of the juristic requirements ,is not only
possible but also necessary gi&én the diversity of our social
problems and needs. -4

I proceed now to examine the fourth

and the final requirements of law, namely, the 1égislative

requirements. TS

i



SECTION-IV

THE LEGISLATIVE REQUIREMENTS OF LAW



I.. THE LEGISLATIVE REQUIREMENTS OF LAW

The legislative requirements of law
are those practical necessities on fulfilment of which a
possible system becomes actually efficacious.

To start with there are two such basic
practical requirements, PFirst that a number of rules be
presentea which can be possible candidates for becoming
laws; and secondly, that such rules be applied to the com-
munity as laws.

The first requirement can be further
simplified as consisting of two elements:

i) there be a body of mén who present or create the
rules;
ii) such rules satisfy the rgquirements under which
the rales become laws., -

Similarly, the second requirement can

be further simplified as consisting 5% two elements:
i) the rules be classified so that they. can be applied;
(this requires a division of laws).
ii) there be a certain Specific body of men whose
statements are to be taken to be the final verdict

on how the rules are to actually apply in parti-

cular situations;(this evidently requires that

-410-
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there must be-judges whose rol®t is well determlneqr%t" ‘

Y

-

| "As db;%erns‘the first requirement -
what kind of men create a bod& of.rulégtz:iqst books on law
rightly point to customs,common practices and to the poiitical
represéntatives as the'sources' of such rules.The further
requirement concerning the conditions that must be satisfied
so that the created rules can become laws,is not just a matter
of identifying t?e sources.lt requires spelling out and just-
ifying the criteria on the basis of which the ideé%ified rules
.can be taken to be laws.The issues concerning such critefié
shall form the first part of the discuss;Ons to follow.

The second legislative requirement
mentioned above,demands individuation of laws.Llaw is usually
divided into Public and Private law.Each division has further
- sub-divisions.What justifies suc¢h divisions ? An inquiry into
the basic reasons for such divisions will form the second
part of the discussions 1in, this section.t _-

The iecond legislative reguirement also
makes 1t necessary that Jjudsges apply the laws to thersociety.
A discussion aﬁgut tﬁé.role of the judges will form the third

and the final part of this section.



I1, 1). THE EXISTENCE OF RULEs;
| Let us consider thé first quesfion :
what kind of men can create the rules which can becdme laws 7
) - It Beems to be now generally agreed
that only the will of some-spégific people, the legislators,
can be instrumental in creating rules which can become laws.
The- common law tradition,however,recognized common practices

.\
"and customs as sources which can present rules.These rules

~
were willed by some arbitrary (unknown) iﬁdividuals'.in recog-
nizing the primacy of specific legislators,has the Common
law tradition moved away from its basic understanding ? Even
in the Civil law tradition the body of law came mostly from
the prevalling practices.In recognizing the political legis-
lators as the only people whose will is involved in creating
law,has the tradition moved away from the basic belief that
the will of the people has to be involved iri the creation of
laws 2 This is not so,Tor from the side of thé political
theory,we must repembér,the political legislators are supposed
to be the representatives of the people.Insofar as they are
assumed to be‘representing the will of the people,the will of
each person is still instrumentaloin creating~the rules,albeit
only indirectly now.

Thus,from the point of view.of law,
the answer to the first question -whether rules willed by
any person canAbe a candid;te for law - the answer is YES-
Although law always demands that the will of all be involved

N\
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in cammunal legislatidmysucira, demand -can, evidently,remain-
un%atisfied.if the political.legislators are not true reﬁre-
sehtatives of the people’'s will.One must organize the society
in such a way that the will of all is trulyrfepresented by
tﬁe will of some.But hoﬁ this is to be done is a political
question.The legal theory cannot provide an answer to this.
It need not be assumed a-priori

that any one political theory orisystem provides the right
or the best answer to the legal demand that the will of all
be instrumental in the legislation of external morality.The
best arrangeﬁent by which the will of the people will be.
expressed by a chosen group of people would vary from soclety
to socigty.lt would depend upon various cultural,historical,
economic . and other factors.The inguiry into this issue,as
mentiqned,is a concern of political theory ahd hence need not
concern’us here,its reiationship to the legal theory,however,is
- Important to note.?l | _

. One may rightly ask how do we know
whether the method of choosing the political representatives
creates a legitimate body of men who can lr:islate the rules ?
The idea of law,as shown,is independent of and prior to that
\of a political system:Basic legal principles,on the basis of
which further laws can be created by the political system,are
prior to the creation of any political party.If the methods

followed to create a body of men who will be the legislators

do not violate the basic synthetic a priori legal propositions,
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,then they would be legally legltlmate methods.dlectlon is
one such procedure which works in accordance with the basic
propositions of law. The basic principles of election are
grounded in the teleological principle of law:namely.that'.

to achieve good ends only good means are legitimate.This ,

as we have seen, 1s a pringiple’ of Satyagraha .

- - . PFrom_the fact tha% we have a legiti-
mate body of men who present us with rules,can 1t be 1nferred
that whatever they present can become law ? The legal positi-
vists have assumed-this to.be ©0,but such an assumption cannot
be made.For to accept this 1is to assume that the leglslaolve
conditions are the same as the metanhysrcal condltlons for the
existence lof laws. ths as we have seen,is not so.The exact

conditions for the effectiveness of laws must now be specified.

II. 2). . THE EXISTENCE OF LAWS

A rule may come to exist as a law if
the agents act in accordance with it. But under what condi-
tions can they so act ? (One must not speak of cce&ing the
rules because that suggests that the agents are.not autonomeus
. and the rules are commands)t'The people can act in accordance.
with the rules if they are reaéoﬁabie.The rules will be reaso-
nable only if they do not contradict any synthetic a priori
legal propositions of pure practical reason. namely, the
mentioned transcendental,metaphysical and teleclogical

principles of law.
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.. If we call the legislation of rules
by a legitimate body_of men the validity condition , then
the point-of the above argument 1s that the existence condi-
tion of rules as law; are not the same as the validity
condition . The e*istenge condition and the validity con-
dition are met in two totally different wa&s. The validity
condition for a rule is grounded in human will befing instrumen-
tal in a regitimate way, that is, there must be é legitimate

will for a legitimate rule (valid rule). But the existence

conditicn is _grounded in the;way human reason applies to
the normatively possible world. For a valid rulé to come
into existence as law, it must not only meet the conditions
of human will but also the vonditions of human reason.l‘

' A particular rule would have to thus
meet the foliowing requirements before it can come into
existence as law:

i) It must be a valid rule. (A valid rule is any
' rule willed by the people or its leéallylchoosen
representatives).

ii) The ruléé must not contradict any principle which
will prevent it from becoming actual. (That is,
i1t must satisfy the transcendental, metaphysical
and the teleological requirements).

iii) There musﬁ be acts done in accordance with the

rules.
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If condition ii) and 1ii) are missing
; :

then the rules would be only valid rules not laws. If even

condition i) is missing theﬁAtheJrules.can at best be fiats,

| -
-

decrees or commands, they would nqt even be valid-rules.
Cond££;on iii) partly presupposes conditiop i), that is,far
the peogle to . act in accordance with the rules there must
already be a body of rules created by the people. It is
only partly presupposed because er_peoﬁle to act in accor-
‘dance with the rhles it is not necessary that they be in-
directly leg£s1ated through the political representatives .,
So leng-as the people have willed the rules .which have been
accepted, there would be rules in accordance.with which people
can act. Given this; if only conditions i) and iii) are
bresent what we get is customs or common practices, not yet
laws. ‘ | . .

However, since condition iii) partly
) présupposes condition i), if we have only conditions ii) and
iii) we once again have iaﬁs and not just rules. That is,
if all the customs and common practices of a soclety are
suchvthat they are in accordance with the existence conditions
of law (condition ii) and if people are acting in.accordance
with if ,then the laws exist. - What th;s means is that it is
. not necessary'to have indireét representation of the will

through political legislators to have laws , they could be

created and sustained totally through customs and common
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practices.- But, eﬁidently, this is an ideé}ized situatiﬁn,
it is brecisély beééuse customﬁ and commonhpractices con-
flict- that we need,€he political'répresentatives. What
condition ii) and iii) together tell us is that tﬁe need
for politicél'representatives is an accidental feature,it
is not essential feature for the validity of rules, other
ways could be fohnd to get the will of the people instru-
mentally involve in c¢reating a body of rules. -

L
We must thus distinguish between what

is politically necessary, namely, the indirect representa-
tion of the people% will through some chosen men, and what
is legally necessary, namely, the cre?tion'of the rules by

the people so that the rules can exist as Taws.

The failure to distinguish betwéen the

"political and the legal requirements is the central shortcoming

of legal positivism. It mistakes the requirements for -

valid rules, the expression of which is a political problem -

- and reduires'a political theory to justify indirect legifimate

"validity conditions with the existence conditions of lawé. “

expression of the people's will, with the requirements of the

existence of laws. In short legal positivism confuses the '

One clear example of such a confusion, to
start with, can be seen in Kelsen. Kelsen distinguishes the
validity'of a norm from its effectiveness. A law exists for

him, he says, only if it is effective. But then what does
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effectiveness mean ? It means,he tells us,that the laws
should in fact be acted upon by most or some people.lf it
is so acted upon then the law exists.But then,we must ask,
what does.validify mean ? Kelsen tells us,it means that the
laws exist.Since,for Kelsen,validity means that law exists
and effectiveness also means that law exists,at times he 1is
led to argue that law exists when it is valid and also,at
other times,to argue that law does not exist even'if it is
valid,because it is not effective.The following quoiations,
all of which belong to the same section, reveals this confu-
sion.

"By the word 'validity' we designate the specific exist-

ence of a2 norm.”" ... "The existence of a positive nomm,

that is to say its 'validity' - is not the same as the

existence of the act of will,whose objective meaning

tfe norm is." ... "Since the validity of a norm is an

ought and not an is,it is necessary to distinguish the

validity of a norm from its effectiveness."” ... "A mini-

mum of effectiveness i a condition of validity."...

"A legal norm becomes valig before it becomes effective,

that 1s,before it is applied and obeyed."... "Effective-

ness is a condition of validity in the sense that effect-

iveness has to joln the positing of a legal norm if the

norm is not to loosé its validity." >

it is evident that Kelsen's assertions
do not at all mgke it cleér which way the relationships hold
and what these relationships are.He is led into such dbvious
contradictions because,after positing three distinct notions
that of -existnece,validity and effectiveness,he,like other
positivists, confuses these notions.
. In Hart's. analysis, this confusion appears

in a different way. Hart asks i1 what does it mean for a rule
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“to exist ? He answers this interms of "acceptance".Acceptance
does not mean mére moral approval or a feeling of being bound.
It must also be the case that the rules are complied with and
a deviation from the rule is a fault.open to «iticism.As noted
before,to have such a critical attitude ,is to have,what Hart
calls, an ;nternal point of view.3 According to Hart,thus,za law
is said to exist if it is accepted with an internal point of

view. He tells us 1

Thf:rcarcthu'cfomtwominimnmcondiﬁomnccmryand
.sufficient for the existence of a legal system. On the one hand
those rules of behaviour which are valid according to the
system’s ultimate criteria of validity must be generally obeyed,
and, on the other hand, its rules of recognition specifying the
criteria of lcgal.validity and its rules of change and adjudication
must be effectively accepted as common ‘public standards of
official behaviour by its officials. 4
In defining the existence of the legal sys-
tem in terms of acceptance of valid rules,Hart is not provi-
ding us with any independent criteria for the existence of law.
The notion of acceptance that he mentions applies to normative
systems in general.Zven the rules of grammar of a languagé
are accepted with an internal point of view. The'important
gquestion - the answer to which will distinguish the existence
of laws from other rules - is not raised by Hart.This is the
quqstion : can the members of a gfoup accept any rule or are X
there conditions which make it impossible to act in accordance
with the rules without violating some basic principles of law ?
As argued,not every rule can be accepted and made to exist as
iaw.Besides the material and formal conditions,there are legal

conditions which need o be satisfied.
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‘ ' .Although.like Kelseh.Hart evidently reali-
zes that there are three distinct notions - validity, exist-
ence and effectiveness - he conflates these distinct notions
by equating both validity and effectiveness (acceptance) with
existence: . That is,Hart asserts that.if a rule Es valiad
then it exists, he also asserts that if a rule is accepted
then it exists .As a consequence of this eqﬁation,after
inquiring into the conditions of validity (and equating these
conditions with the existence of laws) Hart does not inguire
into the.conditions for the acceptance of laws (since he
assumés these have already been defined by the conditions of
validity). .
Our concern,however,is not limited ito Hart's
and Kelsen's confusions between validity and existence.lt‘app-
lies to legal positivisma in genc;:;ral. Positivists'. commonly
{and righély),claim that 'the validity of law is one thing
and its existence another', but as it turns out,no positivist
actually follows the consequences of this proclamation.
Having made the claim he also goes on tﬁ maintain that every
valid law exists, that is, the validity of law is one thing
(and since very vallid rule exists as law according te the

positivists) its existence is the same thing.A theory consis-

tent with the belief that the validity of law is different
from its existence ,would show the difference by providing

distinect criteria for these notions.



In conclusion, then, since a rule must
not only satisfy the validity conditions of our will but alsc
_the existence conditions of our reason so that we may be zble
to accept it and act in accordance with it,it follows that
only that is law,or c;n be law,which ought to be law,not any
arbitrary rule can be willed and accegted in practice to exist
. as law. | —

If law is only what it ought to be,how
deo we characterize the different institutions which presently
take themselves to be legal systems ? The appropriate charact-
erization would be that each of these systems are legal'systems
to different degrees.What presently goes under<the name of a
legal system is actually a very complex institution consisting
of some laws,some valid rules,séme éonventions,some common
practices and even some illegal political practices.The diff-
_ erence between the various systems,which are presently called
-Iegal systems , 1s in the composition of these elements.In an

ideal legal system all valid rules and norms will be laws.

It must bé emphasized here that in arguing that there is a)
difference of degree in the legality of the present instituti~
ons,l do not mean to say that the contents and the limits

of a 1legal system can be stretched in any way.The contents
and the limits are set by the basic principles of law and any
system that violates these principles ceases to be a legal
system.The differences 'in the present institutions arise due

to the non-legal elements,such as rules,conventions,etc.
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III. GROUNDS FOR THE INDIVIDUATION OF LAWS.

 Law can be divided %nto claéses
in a number of ways. Within a legal system the division
of law has at least two practical objectives: firstly,the
creation of a conceptual scheme that'w;11 enable the rules to
be so  interrelated and so effedtively and succintly stated
that they may be more easily understood, applied and develop-
ed; secondly, the creation of an order that will enable the |,
lawyers and judges to find and cite the laws with greater
ease. The question about how to classify the laws cannot
be appropriately answered without uﬁderstanding why the laws
are to be classified in a particular way. This latter
.question belongs to the philosophy of law and.it is this
question that I attempt to énswer in this discussion.

‘ | Traditionally,legal rules have been
classified in certain ways: from the point of view of their
purpese , according to their logical form , aécording to
.the}r source of origination and even from the point of view
of legal education, 6 However, the Roman distinction

between jJjus privatum and jus publicum has been accepted as

the most fundamental distinction in the cdrpus juris. Public

law is taken to comprise the rules which specially relate
to the structure, power, right.and activities of the State.

Private law includes all those rules which specially concern

the subjects of a State in their relationship to each other,

together with the rules which are common to the State and
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its subjects. Besides the Public and Private law, the third

maln division has traditionally been the Law of Procedures.
Private law is usually divi&ed into the Law of Property,
- the Law of Obligations and the Law of Status or Persons.
Under Public }aw comes the Constitutional law, the Ad-
minstrative law and the Criminal law. Writers have differgd
on the details of the actual classifications .Sometimes
there hgve also been major differences,for example, Salmond
placed Criminal law in the divisiég of‘Private.lawf’wherEas
"Paton and other recent writers place it under Public Law.8
What are the basic grounds for such
divisions of laws. If both the Constitutional law and the
Criminal law are to be placed in the division of Public Law,
is there any essential difference between them in terms of
classification or individuation of laws? That is, aithough
both a Constitutional law and a Criminal law are to be 1nd1-
v1duated as belonging to the Publlc law, on what grounds
are they to be distinguished within the Public law. The
same guestion would apply to other branches,of’law. For ‘\\_,
example, if both the Law of Obligations and the Law of Persons

\T

are to be placed under Private law, on-what grounds are
their differences to be Jjustified ? -

A c1a881f1cat10n of laws in terms of
the relatlonshlps that obtain between the individual and
the State,or between the individuals themselves, no
doubt provides us with a necessary criterion to individu-

ate the laws, but such a criterion is not sufficient. We
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saw ,for exaﬁple.that on the basis of this criterion alone,
we cannot distinguish between the Constitutional law and the
Criminal-law.It is neéessary,therefore,to look deeper into -

the basic grounds for the divisions of laws. ) -

It has been noted that a2ll legal proposi-

tions are descriptive, they are not ought statements or comm-

 ands. Since the legal propositions are descripti#e,it %s .
necessary to ask what are they describing ? what they‘aréﬁﬁ
evidently describing are the states of affairs of the norm-
atively possible world.It is only when/we realize that the
essential characterstics of such a world must naturally be
reflected in the legal discourse,can we begin to understand
the principles behind the division of the discourse.

Since law strives for the normatively hest

possible world, the corpus juris must first of all describe

the states of affairs in the normatively best possible world,
‘and secondly,the states of afffirs that do not belong %o the
bést world.This provides the first major grounds for the
divisions of laws. |

The states of affairs in the best possible
world are described in the Constitutional law .The descrip-
tion depend§ upon the knowledge'that the constitution makers
have about such states of af%airs.Some of this knowledge may

be expressed in terms of the freedoms y duties , rights,

liberties and the equality and independnce that the
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< .people have.Propositions,such as that we have freedom of

speech,political and economic freedoms, or that we have funda-
mehtal rights.etc. are either parfially true or not at all
true in the present state of the normatively possible’ worild.
In mény-wayé we are ﬁbt really free or independent or equal.
But these mentlonéa propositions,and other 51m11ar propositions
of the constltutlon,are not describing the present normatlve
world.They are Qefcrlblng the best normative world in which
all these propositions are indeed true.Since we have not
created tﬁ; best world as yeb,these propositions presently
appear to us as 1deals but ln the best world they will be
ordinary true prop031tlons.deihave to strive to make these

=

propositions true (which would‘amount to the same thing as
creating the best normatively possible world).The concéption
of Utopla or the ideal state is already contained in the
notion of a legal system,it is not an external or additional
notion that human beings sometimes mention.It is only when
we understand the constitution in this way,can claims, such
as that of Eugene V.Rostow -- that the present legal codes
describe the ideals to be achieved -- be made intelligible.9
If a metaphor is permitted, the legal constitution Sets the
rstage on'which moral deeds can be enacted to create the norm-
atiyély best possible world. ‘

The present constitutions do not des-
cribe the best world exactly,but in terms of the synthetic a

priori legal pr0po§itions,some can be taken to be describing
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it better than the others.Those which violate the basic legal
propositions,evidently,do not describe the-bést world.However
since the necessary legal propositions teli us oniy the a prio-
ri conditions for the best world, the actual details are left
openh%o disco&éry as we progress.Each constitution must,hence,
keep improving‘so that it gets nearer to the description of
“the best worlq.Such improvements normally occur in the course
of the various amendments of the constitution.

The second aspect of the flrst major
division of the legal edicts,as noted,describes what are not
the states of_af;alrs of th; best possible world.This descrip-
tion is,in fact, what Criminal law is all about.Criminal law
describes those conditions and actions on the occurence of
which a person is taken to have. steered himself off the normal
course which leads to the best possible world.That is,it tells
us what sorts of actions do not belong within the boundér&fs
of the legal course .The Criminal law,thus,consists of a des-
¢cription of the elements of the worst possible world, specify-
ing in detail the persons,arﬁifacts and feats belonging to it.
Its Second correlated fﬁnction is to describe what must be done
when people have deviated from the legal course so as to get
them back on this course,and thus,to once again make possible
the conditions for the normatively best possible world.Peopie's
deviation from the wrong path may be corrected th#ough reform,

réhabilitation,appropriate education,etc.As society progresses

towards the best world and as Criminal law develops ,the legal



427.
teleology will necessitate discovery of measures which wiil
bring people efficiently back to the normal legal course‘,
rather than of measures which will give them physical or
mental pai;h. Attempting to rehabilitate or reform a criminal
1s nothing other than to attempt to make him act in aécordance
with the basic principles of law,such as treating each other
as ends and never solely as means,etc.In the normatively best;
possible worléd since everyone would already be acting in
accordance with the basic lega% propositions such reformative
conditions would not be required.The Criminal law would then
becomé a chapter in past history. -

Although the Criminal law will not
be required in the normatively best world,Constitutional law.
and other Eranches of law would not only be required,but,as
ncted, they would be ordihary frue features of daily life.
They would.provide conditions in which the individual's and
%He community's moral goals can be freely éd;ualized.

The development of 1a§,thus,does not
consist in the withering away:of law.It coﬂsists of a complex
solidification of one aspect and the withering away of another
aspect.The, ideals discovered through the Constitutional law
become more and more actual,and thé events and the entities
described in the Criminal law become more and more unlikely
to occur .The transformation of Criminal law, thus,occurs in a
direction which eliminates its own necessity to exist.

Between the Constitutional law and the

Criminal law,is the Civil law.If describes the different
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types of actions that may be enacted in the present world,on
the stage set bylthe Constitutional law.Civil law regulates
the actions in the present world in such a way that none of
the rules'violate conditions of the ideal world.The legisla-
tors,generally, attempt to do this (i.e, when they are legis-
lating laws and ndt dictating 5y fiat) .For example,the six
elements of contract law - Offer,Acceptance.Considerﬁtion ’
Competent parties,Genuine consent.Legél purpose, - are notions
all based on principles which take human equality,freedom,
dignity and independence into account.That is, they are ulti-
mately based on principles of the Gbmmunity of Ends,some of
which are expressed in the present Constitutions.

Added to the three divisions 1s another
division in law,but this division is of a different nature.

It arises not from the substantive priqciples of law,but from
the manner in which all substantive principles are to be app-
lied.The basis of all procedures in law,as we have seen,is
“in the teleological principlesof law.

The laws of procedure are common to all,the‘
three divisions of law mentioned before.Each division is concef—
ned with different issues.yenee.each division applies the laws
of procedure in a different way.In Cénstitutional‘law.the laws
of procedure take the form of eiection laws and amendment laws.
In Criminal law the laws of procedure appear as the laws gover-
ning trials and other criminal procedures; and in Civil iaw

as the laws governing civil procedures. e
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Hence,essentially,we have a tripartite
division of substantive laws and one separate division-of
laws of procedures which applies to all.

One must not expéct to find such clear
boundaries in the way the present gé;ggs Jjuris are divided.
This is partly becau;; the codification of such texts is
' ronceptually muddled,and partly beeause the makers of these
codes tend to follow the historical conventions in construct-
ing the codes rather than the conceptual ones.However,in
whatever manner the present codes aré constructed, the divi-
sions mentioned here'are all present in tﬁese codes in one
way or another. |

Thus,as we see, the grounds for ‘_the
-in&ividuation of laws cannot be understood if we consider
onlj the‘formal.renationships between the State and the
individuals.We have&‘;o know why such relationships obtain,

i
i.e, we have to know\@hat ends are intended to be achieved

in relating the pe0plég or the people and the State. An

.apﬁropn;até answer to sufh questiohs.must.l think, eventually

base itself on the type of considerations . presented here..
I proceed now to a discussion of the

next and the last important legislative requirement.



IV.  THE JUDGE'S.DUTY.

Once we know what the idea of
law is and what the leéal enterprise is all about.‘dur
understanding of the role that the judge is to play .in
such an enterprise ,follows naturally from such a knowledge.

Being égcitizén,a-judg is first
of all bound by the same duty as.rall other citizens » -
namely, the duty to actualize the nbrmatively best possible
world, but I mention the judge's duty here beause there is
.something unique about his situation.

h - There are various offices and
stations that have been created within the social structure.
The duties and the rights attached to each of these stations
and offices are specific and special.For example, it is the
educationist's moral duty to edﬁeate as well as he can, the
doc%or's moral duty to cure the people as well as he can,the
business man's moral duty to do honest busineés, and so on.
Each profession and station has i;b own special duties and
rights besides the general morél duties that always oblige
all persons commonly.Thus, besides the general ethics, we
have medical ethies, legal ethics, business ethics, and S0
on; there are also ethics involved in other professions
although one may not spell them out clearly;, for examples

there is the army ethics,the basic principle of which is

that one must be patriotic and must fight when ordered to
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~

‘Eo so.It would be incon31stent to be in the army and to reruse

to fight on the grounds that one 13 a pacifist.One can,of cour-

. se, be a pacifist and belleve in nonsviolence.but not while

belng in the army,beeause the duty in the a:my requires actions

to the contrary . ;' *;
Society creates the office of the judge
and chooses people for this office for a specific purpose.

This office, therefore,is bound by its own specific duties and

 rights.The judge's duty is unique in the whole social struc-

ture ,in virtue of the fact that his office is the only office
in society where the duty attached to the office is exactly

citizen.That

-

is,the judge's professional duty and his perso duty as a

cltlzen are one and'khe same.The duties attached to every

:other office or profession are different from those that arise
- from being a citizen.The judge is,thus,doubly bound by the duty

4o create the best possible world.He has his own duty and also-

the dutf given to him by the society.

In Indian terms .the.above fact can be

expressed by the proposition that the judge is the only person

whose SZmanya -Dharma (common Dharma) is the same as his

g

Varna-Ashrama-Dharma (the Dharma of the profession or the

statidn).lo
8

-~ Having this unique two-fold duty, the
judge is .hence,alsd entitled to a two - fold correlated
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‘right s the right to the protection of the expression of his
ideas as an,ordinary_citizen and the right to the protection of
the expredsion of his ideas through-his office.That is, his
office must be %otally protected.from-any external force that
may 1imit the actualization of his duties; his office must.
have total freedom of gﬁeech.

“ | The speciél right that belongs
tp‘thé judge's office evidently presupposes that the judge is,
in fact,doiﬁg his duty.How do we know whether he is doing his
duty or not ? This becomes easy to énswer because of the
unigue nature of‘pis office. Since the judge is doubly bound
by the . . same duty by wkich all citizens are, and since all
ordinary persons are bound by the &uty towards the best poss-
ible world (the ﬁrinciples of which are specified in the
Community of Ends)the judge is acting according to his duty
if he is acting in accordance with thé,principles'of the
Community of Ends,that is, acting according to the basic
legél propositions. . >

If the judge2s duties are defined by
the ﬁfinciples of the Community of Ends and. the criteria of
the nbrmatively best possible'world:'which also defines the
~ duties of the ordinary citizens, it follows that by whate;er
political or administrative means the judge is appointed to
his office, his duty and his role remain the same as that of
the ordinary citizen, that is, to écfléccor&ing to the basic -

legal principles and actualize the,nofmatively best possible

.
2]
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world.It does not,under any circumstance, become;a duty to.
further the ends of the ppiitical party that has‘appointed
him ,or #o further the interest of the adm%pistrative bureau--
cracy that has elevated him to that position.

The judge not only judges pefsons.;; also )
judges ruieé.He does this when he reviews the rules legisla-
ted by the legitimate authorities.In reviewing such rules,his
duty does nét become any différent;it still remains one that |
binds all ordinary citizens.Hence,it is his duty to let only
those legislated rules pass as laws which are-in accordance
‘with the basic legal ﬁropositions.i.e, rules which will inc-
rease the freedom,equality and independence of 211 and which
will maximize the possibility for harmony,diversity,crea-
tivity and coﬁhpossiblé normative systems in which all are
treated as equ énd never solely as means.

_ If a met;;hor may be permitted again, the
judge's role can be characterized in a simple way.The judge,
in his office,acts as a filter between the politiéal system
and the legal system.He lets only those rules filter into the
legal system which are laws,whether the rules come from the
legislators, customs or common pfacfiées.To use a better meta-
phor,the judge,like the proverbial swan of the Gulmarg lake
in Kashmir,when given milk mixed with water drinks the milk
and ‘leaves the water.The jﬁdge,like the swan,separates and

gbsorbs the-laws from amongst the rules coming from

-y >
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various sources ,he then discards the illegitimate rules -
and gives back the laws to the people. He is able to do so
by the di;criminatory power he has gained througﬁ the
knoyledge of the idea of law and the meaning of:ihe legal
enterprise. A judge who is not able to so discriﬁin;te.
evidently does not have the knowledge about laﬁ.ﬂhe'is then
acting in accordance with the dictates of the politicians
or some other people. How well a judge is able to discri-
minate between a mere rule and a law @epends upon how well
and how deeply he understands the idea of law. The frontier

of the knowledge about law is just as open as the frontier

of any other branch of khowlpdge.

-



Review and Conclusions - IV. . QF
TYPES OF LEGAL.IEEORIES.

The-essential characterization of
© the idea of law ndw been completed. These éoncluding
femarks are about the type of legél theory that has been
presented in this work and not directly about the idea of
law. The aim of these remarks is to place the legal theory
in relief pg contrasting its basic features with other tyfes
;of legal théories so that the status of the theory may be-

come clearly defined.

In his Prolegomena to any Future

’ .
Metaphysics Kant raises and answers the question® ; "how is

_pure mdthematics possible 2?2 " , "how is natural science poss-'
ible ? ", and "how is metaphysics'as a scignce.possiblé ?".l
He does n;t raise the guestion*—*how is ethics possible ?*' or
' hé;'is legal sciénce possible ?'Nonetheless,he went on to
write the Grundlezung and the Metaphysik der Sjttem, in which
he derived the possibility of morality, like that of mathema-
tics and natural sciences, from reas;n itself. Notwithstanding
the discrepancy between the questions and answers,and assuming
that Kant's theory is reasonable and plausible insofar as

‘it derives the possibility of morality from reason, some
.significant consequeﬁces follow for the legal science.Accor-

4 o

ding %o Kant, metaphysics as a science is possible if the

possibility of synthetic apriori proposition is demonstrated.
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\‘ -
Further,mathematics and the natural sciences are possible

because they are based on their own synthetic a priori propo-
sltlons In general.any science is possible if its baslc syn-
thetic a priori propositions can be shown to descrlbe states
-of affairs independently of other synthetic a priori proposi-
tions which mayi{lie at the foundations of other sciences.It
.'follous.thereISré,that the legal science is possibie as a
pure and independent science only‘if its basic principles can
be shown to be synthetic a priori and independent of all other
foundational propositions.Otherwise,legal science can at best
be?é part of politicgl’science,theology,sociology or some
other social science.

I have "shown in this work that law has
its own synthetic a priori piogositions and also that these
propositions are independent of other foundational principles.
I have, therefore,shown fhe possibility §f a pure legal science,
which is neither a part of political science. or of theology
or of sociology, or of:any other branch of knowledge,for that
matter.The corollary of this conclusion is that only a science
based on the basic legal-propositions.outlined in .this work,
can claim to be a legal science,otherwise it will reduce it-
self to something“else.,gg -

Since ali basic legal propositions are
provided by reason and are also justified within the bounds of

reason , the second j;?y significant conclusion is that

4



. 437.
epistgmological rationalism , which does not neglect empiz-
ical considerations and which does not appeal to any egtfa—
}egal authority, is not only tenable but also the only
viable theory of law. g
| Since law 1s external morality, the
classification that Ként makes of moral theories also appl--
ies to legal theories. 2 All legal theories may be classified
into heteronomous legal theories and autonomous legai theories.
Hﬁferonomous theories  base the grounds of legal obligation
o;‘factors other than the indi&idual's capacity to determine
his éctions. Autonomous legal theories, on the contrary,
justify the basis of legal obligation on the individual’s
capacity to determine his acitons. .

S Heteronomous legal theories,since they

‘base the grounds for iegal obligation on factors other than
the individual's will to determine his actions,reduce the
obligation into a fear of coercion by others or by some
factor in nature.Such reductive theories éan be distinguished
in terms of the distinctions that have been explored through
the work, namely

a) conceptual schemes based on principles of fdrce; and

b) conceptual schemes based on principles of nature.

Into the first type of‘conceptual scheme,

as we have seen,.fail the theories of Hart,Kelsen and other

legal positivists. Since their theories bdase the grounds of

L@
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legal obligation on factors other thén the individual's

own will, they reduce the obligation to'external compulsion.
.Eegal obligation,in such theories,means nothing other than
political compulsion,since the external compulsion that they
legitimize is the one that is done by the political system.
-Hence ,although such heteronomous theories talk about legal
obligation,they fail to characterize this notion.They are,
in the final analjgis,talking‘only about political coercion
and not legal obligation.

A theorf-that mistakes political
coercion for legal obligation may elther permit one person
to coerce others,or it may permit some to coerce others,or
it may permit all to coerce each other. The first. type of
theory comes from Austin,who allows the one sovereign to
coerce ; the second type from Hart,who allows some officials
to coerce everyonejand the third type from Narx, who allows
all to coerce all,in the dictatorship of the proleteriat.

There can also be heteronomous legal
theories which attempt to base the grounds for legal
obligation in some sort of utility. Although there have been
various heteronomous utilitarian moral theories y & serious
~and consistent attempt to come up with a heteronomous utili-
tarian legal theory does not.seem to have been madg. D. H.

Hodgson, for example, explores the consequences of utilitari-

anism for a legal theory. He argues against-the act-utilita-
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rian- ethics and shows;that rule-utilitarianism is also
unsatisfactory for thé purpdses of a legal theory.3 However,
he nonetheless maintains that a different type of utilitari-
ahism is tenable. Even if one grants his thesis, the analysis
does not dring out what kind of utilitarianism, if any, can
justify the grounds for the obligation to follow the law.

To say that one must follow the law,or that one has the obli;
éation to follow the law merely because it ig use?ul.is to
assert something which can be seen to be -empirically
false. Many times ,following what. such a theory takes to be
law can be of seriocus disutility(as canbe the case in follo—
wing the commands of the dictator, or even iﬁ ordinary. cases
sucﬁ:as paying the fines or accepting punishment ) In any
éase.even if one convincingly argued that following the léw
is useful, it would only prove that if is prudential to act
according to the law, it would not show why we have an obli-
gation or a duty to follow the law. -8

As I havé attempted to show,all hetero-
nomous theories,whether they be basea on coercion or utility,
are erroneous because they reduce the legal assertions to
commands or rules of pruﬁence.The notion of legal obligation
then turns into either the notlon of fear or of self-interest.

Heteronomous legal theories which attempt

to base the grounds for legal obligation on some factor in

nature.i}ﬁ,the factually possible world, also fail to define
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the sense of legal obligation.For,as we have seen,we do-n@;ﬁi'
~have the choice of either following or not following the i;ws
of nature. The Stoics,for example,have attempted to base obli-
gation on some factors in nature,but since legal obligation
cannot be based on any such factar,such attempts can only
lead to arbitrary rules. )

A second type of heteronomous theories
which attempt. to ground the bhasis -of legal obligation in
nature “are those which eventually ground it in the will of
God.Legal obligationtih such a case.reallX.becomes the obli-
gation to follow what God wants us to do,not what the indivi-
dual's ;ill determines for itself.Such a theory obliterates
the groﬁnds‘for the distinction between religious obligation
and legal obligation,and,in fact,it reduces the latter to the
former.We EEZ? already noted thg difficulties with such reduc-
tive theories,namely, that the notion of God is understood
differentiy by various religions.God's command can be a good
reason for action but not a legal reason for action.

The basis for legal obligation can, thus,
neither be grounded in the will of the sovereign nor'the will
of God.It can only be grounded in what the individual himgelf
wills in accordance with his reason. Such an Obligation.g;n
only be explained by an autonomous legal theory.

Autonomous legal theories are based on .a .

concep%ual scheme applicable to the created social order .

1y
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However,such autonomous theories cannot take arbltrary forms
which conflict with the possibility of reasonlng Autonomous
legal theories are usually of two types:
i) a conceptual scheme based on ihdividual or comﬁunal
mystical experiences;
ii) a conceptual scheme based on rational principles appli-
cable to the created sociél order.
\ - Mystical autonomous legal theories appeal to
the individual's or the community's eﬁperiences in ofder to ‘
justify legal obligation.Mystical autonomous theories seem to
show up only infrequently in the Western tradition.For example,
Milner.S.Ball has recently attempted to justify the legal
obligation in terms of a €hristian notion of "the Be{_z;inning".1"\\‘>
Such theories are untenable because théy appeal to experiences
available only to some individuals.The,é legal system.ﬁeing a-
mode of cooperative reasoning, requires that it be .based on
experiences which are available to all,whether they be Christi-
ang or Buddhists.

In the Indian tradition mystical autonomous
legal theories hmve been more frequent.In Buddhism,for example,
the idea of Dharma is grounded in a cosmology which is ulti-
mately intelligible only through some mystical experiences.The
difficulty with such a theory is the same as the one with
Ball's theory.It grounds it self in experiences which are not
publicly avallable at all times.

The reason why mystical autonomous legal
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theories are more common in the Indian traﬁition and hetero-

L |

nomous coercive legal theories are more common in the Western

-

tradition is not too difficult to understaﬁd.In the Indian
tradition,as argued, the ideé of law is mostly confused with
some aspects . of rellglous systems which have various
mystical elements, and in the West, the ldea of law 1s mostly
confused with some aspects Of.po;ltlcal systems which have
various coercive elements.

Kant's legal theory has many of %the
aspects neceésa{y for an autonomous rationalistic legal theory,
but in the end it confuses the grouﬂds for legal obligation.
Kant, therefore,comes up with an aufonomous ethical theory but
a heteronomous legal theory;Such a position maﬁes Kant's philo-'
sophy incqnsistent.Since ethics and law are both grounded in
pure practical reason,they are both autonomous ﬁheories.all-
heteronomous legal theories are spuridus.

The theory that I have presented in
this work is a conceptual scheme based on the application of
human.reéson fB.the created social order.One could refer to

it as 1The Autonomous Theory of Law.

To live by the Rule of Law.@hus.is not
to live by the command of the sovereign or the decree of the
iegislators or the will of God, as theories about law have

hitherto asserted,it is to live by the rules of pure practical

reason which makes cooperatlve reasonlng possible.Only a

o

communlty which lives in accordance with these rules llves by

the Rule of Law.

P
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The expression "Rule of Law",as ﬁsed here,
has a different meaning from what tne positivists have usually
meant by it.Since legal positivism does not specify ;hé pasic
rules of law its.use of the expression.connotes nothing otner
than 'tne rule of the political authority', where the tera
‘rule' actually means 'to rule',i.e. 'to govern'.But tnis is
a-basic misunderstanding. The term 'rule' in the exbression
'Rule of Law' refers to the basic rules of pure practical
reasén,as specified, and does not mean 'to rule'.

The expression "Au%onomous theory of law”has
also been used to sometimes refer to the view that the judge
mnust have total autonomy in deciding casés.This is not}the
sense in which the expression is intended here.l have argued
that the‘judgelis bound by certain principles. By using it I
intend to convey'its-ofiginal etymological sense, that is , a
tneory that is 'autg' to the 'nomos'.In this sense the theory
is an internal and necessary requirement of the normatively-
possiole world.

It may be rigntly claimed that the traditional
natural law theories have also sought to explicate the neces-.
sary legal requirements for the normatively best possible
world.In wnat specific ways ,then, is the view presehted here
different ? The traditional natural law theories have not
been clear in distinguishing between the internal (transcenden-
tal) conditions for law froam the external (transcendent) aad
empirical conditions.” as a consequence although they have
sought to explain certain conditions for law tnese relate more

to the transcendent aspects of law than to its transcendental

-

ive
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aspects.That is,tne conditions specified relate more to the

-

L J

externﬁl constraints on law than to its internal constraints.
However,in this work my treatment of the traditional natural
law theories has been superficial.This has been so because
my aim here has been to.explicate the various internal
constraints in the existence md the wdrking of the law and
not so amuch to compare and contrast my views with” the
traditional natural law theories.Such a work would be impor-
- tant but a separate task, and although it would be of histo-
rical interest,in the context of tais work, it would have
required deviations whichn did not §eem to me to be necessary
for- the c¢entral aim of the work.Some essential aspécts which
further distinguisn the fneory‘presented here from the
traditional natural law tnebries, should,however,be-ﬁentioned ”
At each step in the work I have specified the
meaning of'nature’ or ‘natural' that is being rejected.These
~have been mainly to do with propositions which turn out to be
:synthetic & posteriori -- concerning the natural physical
world; or analytical a goéteriori - concerning customs or
conventions wnich may be asserted to be natural,or analytic
A priori propositions wnich too aay be claimed to be natural -
in some sense. But, of course, the traditional natural law
theorieg_gave not concerned tnemselves oniy with transcendent
conditions -- such as those arising out of %he nature of God,
or only with empirical conditions -- such aé‘livihg according
to nature.Ilnsofer as traditional natural law theories have |

specified the internal (transcendental) conditions for law
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the view presented here is-complementary to them. Thomism,
‘for examnple,specifies one very general interoal ooﬁdition,
nanely; do good and avoid evil.My attempt to deepen our
insights into the inte}nal conditions for law is continuous
with Thomism and complementary to it in this resPeco.But
Thomism goes on to seexk the transcendent conditions for law,
it is‘Pobsible that there are various transcenoent conditions
conStrainiog law externally.However,the view pfesented[hore
gets distinguished from Thomisa due to %he fact that unlike
Thomism the theory seeks to establish the conditions for

law on purely transcendental grounds provided intern&lly by
human reason.Ilt does not go beyond it. Such grounos can be
' Justified independently of all religious and customary

beliefs ‘or dogmas.It is important to note that although
‘there nay be transcedent .conditions regulatina law,these
can be possible condltlons for law only insofar as they do
not contradict the internal transcendental conditions , One
may ,of course,speculate freely about tne t;anscenden
‘constraints on law,but such speculations wooidabelong to
wriat Kant would call 'speculative reason'fSpeculative
reason,as Kant hasoargued, does not suffice to serve the .
pracoical purposes of the application of reason.

- Unlike Thomism, patural law theofies such as
that of Grigorio Del Vecch seeks to establish the condi-
tions. for law by looking inwards towards the ontological
stotus of man. Here the transcendent conditions relate'ﬁnly

to the nature of a person and not to any external factor

different from man.® Although this kind of moral idealism
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rightly elevates the moral and legal status of the self, in
the final analysis it leads to subiectivism. The subjeciivism
to wnich Del Vecchio's'tneo}y 1sads, h wo major short-
comings. Firstly,it fﬁils to provide a:qggggggganding about
how the self is related to the others in the\cgmmunity; d

" secondly, it fails -to/_;rovide -ebjective principles on the

Basis of wnich one can understand the activities of th 7
wr

coammunity as a whole, His moral idealism,thus,}is not

.. 7/
it is incomplete in a major way. Although it cl y grasps

the coamon factors involved in being individual
loo®es sight of the common factors in the individual snd the
comnunal becoming which is manifested in cooperative human
reasoning and other activities.

| Moral idealism which emphasizes the status of
the individual self but negelects the role of reason, is more
common in tne Indign ethical.theories than one usually finds
in the Western theories. Such Indian theories would face the
same practical dfffficulties as one confronts in Del Vecchio's
views.

One may compare F.S. C Northrop's legal theory
to that of Del Vecchio's. Korthrop,who is attracted to the
objectivity of mathematical principles, leads us in the
opposite direction7 He , like many other deontic logicians
who- seem to be similarly fascinated by &he mathematiéai
objectivity, seeks objective principles in the social sciences
like those of the mathematical sciences.Such Cartesianism
looses sight of the ontology that is involved in the soc1al

sciences.lt negelects the 3001al status of the person and
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thus, deprives itself of any understanding of the teleology
involved in the metaphysics of the self or of the cbmmunity.

x

An appropriate legal.theory'must overcome

. tHe shortcomings in both directions. It must retain and

explicate the ontology of the self and of the community

objective principles commonly employed by'human reason.The
theory presehted in this work attempts to achieve such a
syntnesis; and insofar as it succeeds, it'is distinct from
both the natural law tneories ofAthe type presented by Del
Vecchio as well as of the type presented by Northrop. |

| Some major aspects of tnis work have been
dpveloéed with reference to'Kaht's views, hence; in the
concluding remarké,it would oe important to distinguish
my views from some recent neo~Kantian theories.

Kelsern reacted againgE Sociology of law and

Socioclogical Jurisprudence and attempted to present a theory
based on Kantian epistemology. However, as I have tried to
show ,although he distinguiéhed the normative sciences from
the natural sciences in a Kantian manner, his theory cannot
be\called Kantian because his view of.the transcendental
and the & priori aspects of epistemology is very different
from that of Kant's. Moreover, he accepted ethical relativism
wnich too contradicts Kant's etnics. Therefore, the usual
claim that Kelsen's episteamology is neo-Kantian ,is without
grounds. To establisp the view that there is an internal
morality necessary {2 law one has to show why ethical relati-

vism is mistéken. I have not discussed Kelsen's account of
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| etnica.l;rela.tiv.isg, but 1 have in fact attempted to couni':eract.
what seems to me to be the most serious arguments léadkgg to
ethical relativism, “hamely Quine's and other's cri;icisms
of the synthetic & priori propositions.lBasic moral and legal
propositions wnicn are not relative but which are true for
all moral ‘and legal systems, are, as '‘we have noted, a type. of
synthetic & priori propositions.

A more 'iaportant type of neo-Kéntian attempt
is to.be found in the works of Gustave Radbruch.‘ﬁédbrpch |
has drawn connections between the autonomous spirit and the.

jural reality by ‘viewing law as a value related phenomena of

8

culture. Radbruch's distinction vetween value and reality is

similar to Kelsen's dlstlnctigP between imputation and causa-
lity , qnd poth these distf;;tfﬁ%s parallel Kant's distinction
between freedom and causality. Howeve;, althoﬁgh Radbruch,like
Kelsen, pegins by making Kanti&n‘distict}ons,he too ultimately '///)
accepts etnical relativism thuérmoving awa} from the core of
Kant = eplstenolosy of absolute synthetic a priori principles.
it is douotful if Radoru h's or Kelsen's
etnical relativism is consistent with their views about demo-
cracy or. cultural 1ibe§alism. Both democracy and liberalism
would ,I think, in the end require the assertion of éertain
aosolute values,especially tnose concerning.rights and duties.
A discussion of these issues is évidently a natter for another
occasion.Here it should suffice to mention that although I have
not discussed ethical relativism within Radoruch's works, 1 have

directly dealt with the problems raised by ethical relativism,

skepticism and agnosticism. The legal theory presented here is

hence,distinguishable from the related neo-Kantian views.
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A}so,T.V.Smith and Majorie Creenjrans.eds.Philosophers

Speak for Themselves - From Descartes to Locke.Chicago:

University of Chicago Press.1957. pp.306-312..

For Kant's view see: Kant,Immanuel.,Critioue of Pure Reason.

ey

trns.Norman Kémp Smith. London:Macmilfan & Co.1953.pp.41-
55. (31-230,A1-A16).

3.$eez Kripke,Saul.,"Naming and Necessity”,in Donald Davidson

and Gilbert Harman|ed. Semantics of Matursl Lanpguages.
Dordrecht,olland:D.Reidel. 19?2: Also his, "Identity and

Necessity",in Milton K.liunitz ed. Identity and Necessity.

Niew YorkiUniversity Press.1971.pp.ij5-169.
- 4.Hanson,N.RB., "The Very Idea of Syé%hetic a2 Priori”,lind
7XT.1962. pp.521-524. ) T .
5.7The process involved in conceiving the necessity expressed

T in analytic propositions raises varlous problems.Three diffef

N ‘rent points . of view concerning these issues can be examined

by oomparing the views of Quine,Chomsky and Piaget. See:

7 ' Quine,W.V., and Ullian,J.S.,The Web of Zelief,lew York:
e . ) .

-
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6.

7.
8.
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Random House:1970; also:iQuine,W.V.,From a Togical Point

of View.Cambridge:Harvard University Press.1953; and:
Mathematical Logic.CambridgesHarvard University
Press.1951. |

Piaget,J.,The Construction of Reality in the Child.lew

York : Zasic 2ooks.1954; , and Inhelder,B.,The Child's

Conception of Spage.London:iRoutledge & X.Paul. 1976.

Chomsky, Noam.,Language and Mind. New York:Harcourt Zrace &

World.1968. " ,Cartesian Linguistics:A Chapter in the

History of Rationazlistic Thought.New YorkiHarper & Row.1966.
-* "

Kan+t,Immanuel.,Xetaphysic of Morals,Part-I translated - 5

as The Metaphysical ZElements of Justice, by John Ladd. Lew
York : Zobbs-Merrill Co.1965.. pp.51-72.
Ibid. p.57. '

This is the faaous Goldbach Conjecture about numbers .

i

I find it interesting that thig relationship obtains between
prime-numbers,although I have/not understogd why.Perhaps the
ob¥ervation is mathematically <irivial and_it'may not be true
for a1l prime numbers.The point,hdﬁever,is not about numbers.

It concerns the thesis that analytic propositions are not
informative.If there is a proof for this observation then,
jevidently,oné has, been informed about something_ﬁew,even if

the proof is totally deductive.

An understanding of what is a traﬁscendentél argument in
Kant's philosophy would,T think,involve a stuéy of the whole™_

of his Critique of Pure 2eason, for,besides the epistemolo—
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'gical aspects of the transcendental argumeﬁts (which alone
@ have been men'ti?ned in this work),there are also its ontolo-

 gical and metaphysical aspects.The following sections in
the first Critique may,however, be noted since they are (
directly relevant here: A 84 (2117)-4 95 (2129); A 737 f
(2 765); A 190 (3233)-A 211 (2256).There are‘various dis-
cussions aboud the transcendental arguments,the following l\
important ones may,however,be noted: | 7
Crawford,P., "Kant's Theory of Philosophical Proof."_&gggl
Studiénll961-2. :
Grams,M.S.,“Transcendenégl Arguments.” 593§.19?1.Vol.4lﬁo.1:

Strouds, 3., "Transcendental Arguments."” The Journal of Philo-
sophy. 1968. Vol.lXV. Lo.9. : -
Korner,S.,"The Impossibility .0of Transcendentzal Deduction.”

Kant Studies Todav.La.Salle,Ill.: Open Couxrt.l969.pp.230-244,

-

achane_,u.,"Arﬂulﬂ; Trupscendentally“‘*aﬂt Studien. 19?2

fious.1972.Vol. §.%0. 3.

10. Duhem,F 1e”e.,‘he Aim and Structure of Phy°1 al Theories.

. Atrns.P.ﬂelner.new York: Atheneum.l1962.
& -

11.Quine,W.V.0.,"Two Dognas of Empiriecism™ in From a Logical
L)

‘Point of View.pp.42-473. . . )

12.0ne form of the liar's paradox is 1

I only‘speak lies”,am
\ -

I then spezking the truth or a lie ? The barber's paradox

i¢ that there is a ‘barber who shaves all those who do not

shave themselves.Does the barber shave himself ?

hY
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13.See,for example,: 0'Neil,Peter.,Fundamental Concepts of
Topology.New York: Gordon and Breach Scinec Publishers.
1972. pp. 247 - 257.
2 <

14.For a detailed discussion about different types of neces-

sity,see: Platinga,Alvin.,The liature of llecessity.O0xford:

Clarendon Press. 1974, For a detailed discussion about

metaphysical necessity see: Fisk,lilton.,lature and lieces-

s'tz.'Bloomingtonz Indiana University Press.f1973.

15.Xripke,S., "Naming and Necessity".

Séee also, Putnam,Hilary., "ieaning and Reference”,The Journal
ra

of Philosophy. LXX.(Nov.8.1973).

16.Locke, ohn., An Essay Concerning Human Understanding.A.C.

Fraser ed. New York: Dover.1959. Vol.II.p.22; pp.296-297.

17.Lewis,C.I.,An &nalysis of Xnowledge and Valuation. La

Salle,Ill.: Open Court. 1946. pp.39-40.
A ¢
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Notes to Review and anclusioﬁg - IIT.

1. The essential arguments are developed by John Austin

in his : The Province of Jurisprudence Determined , 1832.

New York: Noonday Press, 1954.

2. Hart,H.L.A., "Legal and Moral Obligations”,in A.I.Melden
ed. , Essays in Moral Philosophy,»Sgattle:‘Univefsity of

Washington Press,1958. pp.82-107.

3. Austin,John., The Pro#hce of Jurisprudence Determined.

pp. 186 ff.

4. Hart,H.L.A., The Concept of Law , P. 107.

5. Ibid, P.thz///

6. Ibid. pp. 86-88.

7. Ibid. pp. 189-195.

8. Golding,Martin P., Philosophy of Law Englewood Cliffs, o

New Jersey: Prentice Hall,Inc. 1975. p. 46.

)

<

9. *elsen,Hans., Pure Theory of Law , p.201.

- . - ;

11, Ivid. p.z202,

12, Kant,immanuel{, Critigue of Pure Beason.trns.Kemp_Smith,
D. 96. ( A56-57,B80-82.) |
A ' '
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14,

15.

16,

17.

- 18.

19-
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Kelsen,Hans., Pure Theory of Law, p.202 (Emphasis is mine).

- -
-

Ibid. pp. 219-221. See also p.lll ff. for Kelsen's
account of tne delict. ’

This account of Dworkin's view is bésed mainly on his:

Taking Rights Seriously, Canfbridge,Mass: Harvard

University Press. 1977.

Finch,John., Introduction to Legal Theory. 3rd edn.

London: Sweet & Maxwell, 1979. pp. 136-144,

Wittgenstein's own position concerning the differeﬁt

spheres of discourse and his other relevant philosop-

hical views are set out in his:-Philosophical Investi-

gations,trans.G.E{M.Aﬁscombe, 3rd edn. Oxford: Basil-
Blackwell, 1968. - -

I have discussed some basic problems facing the
Wittgensteinian approach as it concef;;jnormative‘
problems in : Singh, Chhatrapafi., "Can Wittgenstein's
.Philosophy Y;eld a Theory of Ju;tice ? * , in Edgar
Morscher and Rudolf Strtnsinger- Eds._Ethics; Founda-

tions,Problems and Applicgt;ong,‘ Vleaqg,Austria s

'Holder—Picher—Tempsky. 1981.

-
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20, Pasﬁukanis,Evgeny B.,Law and Mgggigmag General Theory.

ed. Chris Arthur,trans. Barbara Einhorn. LondonilInks
Links. 1978.

2l. See 3 ﬁovigt-nggi ghilggoghx.trans. Babb., intro.by
Hazard; Twentieth Centu;y Legal Philosophy Series.
Cambridge,Mass: Harvard University Press.l951. Vol.5.

pp. 303 ff. |

'22. Lenin,V.I., State and Revolution. The Little Lenin
Library,Vol.l4. New York: International Publishers.1932.

23. Marx.Kari., -Eﬁni;ﬁl:.5E:Bdnn*;ﬁa'$tjjj~andJWiBhart.1972.
Vol.III. p.793. ' |

24. See; Kelsen,Hans., The Communist Theory of Law.
New York: Frederick A,Preaeger,Inc. 1955. D.6.

25. Karl ﬁarx.Friedrich Engels : The Commuhigt Manjfesto.
A.J.P.Taylor ed. Pelican Books. 1967.
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NOTES TO PART-IV

NOTES TO SECTION—TI.

“l. PFor an explication of the transcendenatal,metaphysical

and empirical requirements, see: Kant's Critigque of Pure
Reason. A 218 (B 265) - A 226 (B 274). '

2. Fuller,lon,L., The Principles of Social Order. Edited by

Kenneth.I. Winston. Durham,N.C. : Duke University Press,

. 19810 : : . | -

3. J.N.Findlay's work traces the origination of some basic’
Kantian concepts ,such as that of 'the thing in itself’,

and that of the ‘'noumena’.Kant mentions 'vlder' and 'ancient’

thinkers on these issues in his _Jnaugaral Dissertation of
1770. See: Findlay,J.N., Kant and the Transcendental Object :

A Hermenutic Study. Oxford: Clarendon , Oxford University

Press. 1981 . See also 1 Polonbff,Irving.I.. Forces,Cosmos

Monads and Other Themes in Kant's earlier Thought. Kantstudien

Erganzugshefte - 107. Bonni Bouvier Verlag Herbert Grindmann.

19?3 * . -

L. For a detailed account of the history of ancient Greek

thought I have found Dillon's work very helpful, see 1

.~ Dillon,Jjohn., The Middle Platonists. Ithaca,New York:

Cornell University Press. 1977.

—

Hostler's detailed discussion of Leibniz}g moral philosophy

is he}pful in locating the historic roots of Leibnii's ideas,
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See: Hostler,John., Léibniz's Moral Philosophy. London i
Duckworth. 1975.

5. Poucher de Careil,A. s G.W.leibniz - Noupelles lettres et
l /;-. \
opuscules inedits. Paris,1857. p. 171.

o

6. Bodemann,E., Die Leibniz Handschriften in der Koniglichen

Offentlichen Bibliothek zu Hanno#ér.Hildesheim,l966. p-58.

7. erhardt,C.I.: Die philosophischen Schriften von G.W.

Leibniz. Halle,1860. VI. p.242. ' 4

8. Leibniz,G.W.,Theodicy. Diogenes Allen ed. trns.E.M.Huggard.

Don Mills,Ont,: J. M. Dent . Dent University Paperbacks.
1966. |

4
9. Grotius,H., De iﬁiﬁ*be}kf/;:/paci . Amesterdam,l1712.Prol.ll.:

10.Leibniz,G.W., Samtliche Schriften und Briefe. Preussisches

Akademie der Wissenschaften. Berlin ; 1923. VI.i.p.431.

11. Grua,G., G.W.Leibniz-Textes inedits. Paris,l1948.p.665.

12, Dutens,iﬂ 1t G.G. Leibniti.epera omnia ... Geneva,l?768.
Vol.W.3.p.273.

13. Gerhardt,C.I. : Die philosophischen Schriften von G.W.
Leibniz. Halle,1l860. Vol. VII. p.304.

N
14, According to Leibniz there is only one percept of Justice
which is expressed in God*s wisdom, but there are two basic
* .
percepts of logic,principle of contradiction and the princi-

-

ple of compossibility.
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15. The ﬁotibn of metaphysical harmony here is not to be
+. confused with Leibniz's thesig about the pre-established’
harmony, the view that the perception of a given monad cor-
responds with‘those of all the others.Por a. clear distic-

tion of the two senses-see: Grua,G.: G.W.Lelbniz- Textes

inedits- p- 12 a - a

‘16, DeWitt,Bryce S., "Quantum. Mechanics and Reality™ Physics
Today. Vol.23, No: 9.-pp. 30 - 35.

17. Carter,Brandon., *Large Number Coincidences‘and The
Anthropic Principle in Cosmology"”, iq’Confohtration of

n

Cosmological Theories with Observational Data;Proceedings

of the Second Copernicus Symposium. ed. M.A.Longair.
; Dordrecht: D.Reidel Publlshlng Co. 1974,

: »
" See also the 1nterest1ng discussion on p0551ble worlds by:

Gale,George., "The Anthroplc Principle” clentigic Ager;can '
‘Dec.1981. Vol.245. No.6. pp.145-171.

18. Goodman,Nelson., The Ways of World Making , Sussex:

Harvester Press. 1978;
¢

19. Whorf.Benjémin Lee., Language,Thought and Reality,

ed. John B.Carroll. Cambridge , Mass,: M.I.T. Press.
1956. '

20. Voltg}re,F.M.A., Candide ; ed. J.H.,Brumfitt. . London:
Oxford University Press. 1968. Chp. 19. .
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2. Bouillet,M.N., Lés_gnnggdes de Plotin. Paris.l1l857.
Vol.I.pp. 431 ff.

22. Gerhardt cC. I., Dle phllosoghlschen Schriften von G.W.
Leibniz. Halle 1860 Vol.VII. p.ll4.

23. The status and the function of the Criminal Law is indeed
a complex issue, a detailed discussion of its nature will;

be discussed in the subsequent sections.

24, The point that I am making here would have been easier.
to present if the term ‘fact' had retaiﬁed a-éonsistent
use in the English language. In ‘artifact' the term 'fact'
is being used in the original sense of the Latin ‘'factum"
which means a deed or a iea%.The/;erm 'artif;ct' should
hence reaily be 'artifeat',since 'fact®' in English has been

\ .
chosen not to be used in the sense of 'deed'.The term

l\’
tartifeat' clearly conveys what is meant, that is, articles
created by the feats of human beings. The term ‘artifact’
can mislead one into believing that what is being talked

about concerns facts, or the factually possible world.

25, Geach,Peter., The Virtues . London: Cambridge University

~

Press. 1977. pp. 90-99. Cf. p.98.

‘ ) .
*26. See: A;ﬁgp:.Leslie., " Necessity and the Concept of God".

in Papers of the Michigan Academy ef Science,Arts and

Letters. Vol.LI,1966.See especially the author%:“A'Reply

to Professor Mavrodes . Papers.of the Michigan Academy of

Science, Arts and Letters. Vol. LI 1966

J
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27. Some times aﬁalyticaﬁbosteriori propositions are

presented as if they were necessary,like the synthetic

a priori propo;itions.in'such cases ;eople find theﬁsélves .
bound to a custom or a tragition and think that they ﬁave
to necessarily abide by it,that either-that is the only way

of doing things or that there is ﬂo way of changing the
customs or the tradition. One can observe that propositions
concerning atranged marriages, dowries,family.structures,
professional division of labour;etc, are often present;d as
- sapriori, necessary prgpositions.The people concerned tend to
think that there is no other way of doing things. A . .
pr&fosition‘which seems to have caused ' great ‘harm by
preseﬁting itself as a necessary and apriori proposition

seems to me to be Article II.(B.Amendments of the Constitu~

tion).of the American Constitution . It :s?ds i "A well-
regulated militia being necessary to the security of a free -
state, the rignt“of the peopie to bear arms shall noi be
"infringed." This is.evidently a logically false argument.If
a well regulated milifia is:What is necessary for the segurity
;f.the free state, then it follows that it is the militié_
which has the right to bear arms or which needs arms, it does
not foliow that the people as a whole have a right to bear
arms. From the premise thaf the militia needs arms, twg erro-—
neéous conclusions are drawn;not only that the people need arms'

L)

but,moreover, even that they have a right to bear arms ! If
the whole of the people are treated as if they constituted the

militianthenJviolence as a way’of life is what one would natur-

-
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e N ' : :
-ally expect, for it is natyral for the militia to be violent.

28. Kant,Immanuel., Metaphysik der §iften » Royal Prussian
" Academy in Berlin Edition. Vol.VI. See especially = the
" "Introduction®, pp. 211-228.

. .
29, Kant,Immanuel., Grundlegung zuf’ﬂﬁjgpnysik der Sitten.

Royal Prussian Ac;;;;;ﬁ\sddﬁzgnz Vol. IV. pp. 431-434, /

30. Kant,Immanuel., Religion innerhalb der Grenzen der

blossen Vg;nﬁnft.tranSlated by Theodore M.Green and Hyot

H:Hudson as Religion'Within the Bounds of Reason Alone.

New York: Harper & Brothers. (Harper Torchbooks). 1960.

-

Book - III. pp 85-89. - | ~

31. Kant,Immanuel., Kritik der Urtheilékraft , translated

as Critigque of Juggement_by J.H. Bernard. New York i1 Hafner
Publishing Co. 1951. # 83, #84. pp.279-286.

-

32. Leibniz,G.W., Pr1nc1ples of Nature andof Grace Founded

on Reason. {(1714), trans. Mary Morris. New York: Everyman s
lerary; Dutton. 1956 - pp.21-23.
33. Baruzi,Jean., Leibniz . Paris 1 Bloud . 1909 ™
p. 365- 368. |
34. Kant,I., "Disputato de mundi sensibilis atgﬁe 1nte111g1b1—

lis forma et pr1n01plls. in Inagural Dissertation of 1770,

trans.W.J.Eckoff. New York: Columbia College.1894.

o

- . \
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35. Kant,I., Metaphxsxsche Anfangsgrunde der Naturw1ssen—

-

-_schaft. Translated by J. Ellington » &8 Metagh391ca

Elements of atural §c1enc « New York 1 Bobbs-Merrill Co. .
Inc. 1966 )

—

et

36. Kant, L., Inaugural Dlssertatldﬂ and Early ertlngs on «

Sgace .trans. Jo!u;Handy51de. Chlcago H OpenCour Publish-
ing Co. 1929 pp.68-69, (Reprn. Westport Conn: H

-~

Press Inc. 1977).

37 Kant,I., Grundlegung zur Metaph381k der Sitten. cRoyal
Prissian Academy Edltlon. Vol. V. PpP- k20-421.

38, Ibid. p.42l.: .
39. Kant,I. ,Critique of Pure Reason , A 236 (B295)-A260(3315)

40, Kant I.. Grundlegung , pp. 449-'5?

41. Tbid, p.458. . S

[

42, Kant,I., Kritig' 3ergpraktis¢hen Vernunft.Royal Pruséién

Academy Edition. Vol.V. pp.4-14.

L3, Ibld pp.42- 51.

g

bl Ibld. pp. 58. 3 e

' 45:'Kaht.1.. Metgphvsiéaaer Sitten. Vol.VI. pp 2&8-252.
S el
46..Kant 'T., Ina ural Dlssertatlon and Earlx ertlng,on

Space.. Para. 19 LT _ . -

-

fm?? Kant I., Metaph351k der Sltten Vol -VI. pp. 245 25?

_ 48. Kant, I..Crltl le of Pure Reason.ABO(BlO6)and "A211(B257)-"

A215(B262)
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' \/ NOTES TO PART-IV . It
Notes -to Section - II. )

lIi. Law amd Ethies.
1. Kant,I., Grundleging. pp.4s6-448.
2. Ibid- Pp-39?-398|

3. The term'ethics"has been generally used in three different
but related wéys, signifying (1) a general'pattern or way
of life, (2) a set™of fules of conduct, i.e..a 'morél code’, -
and (3)iﬁquiry about a way of life and of conduct, in this
sehse it is sometimes also aalled ‘metaethics'., I am usiﬁg
?he term through t&;s work only in the second sense. For

<P detailed discussion about the different approaches to

ethics in the three different senses, see: The Encyclopedia

of Philosophy, ed. Faul Edwardss; S:v. "Ethics,History of"

L by Raziel Abelson and Kal Nielsen. See also, S.v. *"Ethics,
Prob}ems of,"by Kal Nielsen . For a detailed discussion
of Kant's use of the term "ethics" ‘see : Gregor,Mary J.,

Laws of Freedom . Oxford: Basil Blackwell, 1963.pp.2-33.
-

- -
4, Xant,I., Metaphysik der Sitten, p.214.
g Kant,I., "Uber den Gemeinspruch : Das mag in Theorile-
Richtig Sein, taugt aber nicht fur die Praxis”, trans.

H.B.Nisbet in Kant's Political Writings, Cambridge: Camb-

ridge University Press.1970. This work is also translated

by E.B.Ashton , 2as , On the 0ld Saw:That-may be Right in

Theory but it won't work in Practice. Philadelphia:iUniver-

. . .- ~a '
_sity of Pemnsylvania Press.1974, (' I shall refer to the
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work generally as 'Theory and Practice' . Page references

shall as usual be to the Royal Prussian Academy Edition).

Vol. VIII., pp. 298-299.
6. Kant,I., Metaphysik der Sitten. p.230.
7. Ibid. p. 216; 222.

8. Ibid. p. 218.

9. Kant,I., Handschriften Nachlass. Royal Prussian Academy

Edition in Berlin. Vol. 23. p.377.

10. Kant,I., Metaphysik der Sitten. pp. 229-231.

¥

11. Ibid. pp. 218-221.

T

12. Xant,I., Theory and Practice. p.300.

I1I. Law and Coercion.

13, Devlin,Patrick., The Enforcement of Morals,London:i0Oxford

University Press. 1965.

14. Kant,I., Metaphysik der Sitten. p.230.

15. Ibid. p.231.
16. Ibid. p.232.
17. Ibid. p.231.

18. Ibid. p.232.
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IV. The Moral Propositions of Pure Practical Reason.

19. For a detailed analysis of Kant's moral theory see:
Paton,H.J., The Categorical Imperative , London :

Hutchinson . 1963.

-

20. Kant,I., Grundlegung. p.436-437.
21. Tbid. 436. ) J
22, Kant,I., Critique of Pure Reason. A64(89)-A181(B224)
23. Kant,I., Metaphysik der Sitten. p.230.
24, Xant,I.,
25. Kant,I., Grundlegung. p. 436-437.
- 26. Ibid. 437.
27. Ibid, 421.
28. Ibid. 421.
29. Ibid. 431.
30. Ibid. 429.
31. Ibid. 434.
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V. The Legal Propositions of Pure Practical Reason.

32. Ibid. 433.

33. Xant,I., Religion Within The Bounds of Reason Alone.

Pp. 85-89. \
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34. Kant,I., Theory and Practice. p.290.

35. Kant,I., Metaphysik der Sitten. p.314.

36. Rawls,John., A Theory og;gdsficet Cambridge,Mass: Harvard

University Press.l97l..

37, Marx,Karl., Das Kapital

VI.1l). Communal Legislation.

38. Rousseau,Jean Jacques., The Social Contract.ed.Lester G.Cro-

cker. New York: Pocket booké.196?.Seeﬂspeéially- Book -II:
III,VI; Book - IVs I,II;. |

VI.2).The Communal Genesis of Law.

“

39.Locke,John., Two Treatises of Government . ed. Peter

Laslett.Cambridge: Cambridge University Press. 1960.Besides

the mentioned passages see also : 124. ; 125.; 126.; 127.

40. Ibid. 89.
) .
41, Hobbes,Thomas., Leviathan. ed. Michael Oakeshot+t.London:

Macmillan.1962. pp. 229-236.

42, For some related discussions sees‘Murphy,G.Jeffrie..

KantiThe Philosophy of Right.London: Macmillan. 1970.

pp. 113-127. e
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43. Hobbes,Thomas., Leviathan. pp. 129-133,

44, Kant,Is, Theory and Practice. p. 306.

k5. Ibids p. 297..-

46. Pollock, Fredrick., Principles of Contract. 5 th.edn.
Toronto:.Carswell.1889. p.1. no

47, Sutton and Shannon on Contracts. 7th.edn. London:

S7>. Butterworth. 1970. p.3.

48, Winfield,Percy Henry., Erovinie of the Law of Tort.
Cambridge:Cambridge Univers}ty‘?ress.1931. p. 380

S . .
.49, This seems to be the commonly accepted legal view,despite
Maitland's épiﬁion to the contrary. For Maitland's view

see: Maitland,F.W.,The Constitutional History of England.

rebrp.Cambfidge :Cambridge University Press.197h.

50. "Restatement of Contracts"™ No. 1. of The American Law

Institute.

51. Chesire,Fifoot., The Law of Contract . 8th edn. London:

Butterworth. 1972. : ‘

52. Chitty on Contracts. 23rd.edn. Vol.I.: General Principles.
London: Sweet and Maxwell. 1968.

53. "Curie. v. Misa".: Law Review. (1875). 10.Ex.153,162.

S4. Hart,H.L.A., The Concept of Law. p.4l.
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VI. 3)&gooperation.

55. I have discussed the notion of cooperation in detail in

]

my M.A.Thesis (unpublished) entitled: Legical Conditions
I of §6cial Activity.One essay from this text,which has been

published, is of relevance here. Sees Singh,Chhatrapati.,

*Communication 3 The Autotelicity of the Basic Mode of

Social Activity". Indjan Philosophical Quarterly. Vol.V,
No.III. April,1978.

56. See: The Oxford English Dictionary..Oxfords Clarendon.

1961. Vol. V. p.639 for 'Just' and then, p. 594 for 'Join’.
A more detalled etymological study is to be found ini
Patridge,Eric;. Origing. New York: Macmilliar Co.l966.
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 of Indian Philosophy. Cambridge: Cambridge University Press.

1922, Vel.I. Ch.uf

-481-



) , ' 482.
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pp. 193-214.
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Notes to Review and Coﬁclusiong.- v, -

<

1. See: Kant.I., Prolegomena to any Future Metaphysics.

trns. Lewis White Beck. Indianapolis, New York t+ Bobbs-
Merrill Co. 1950. p.27.(p. 279-280 in the Royal Prussian

Academy edition.).

2. Kant,I., Grundlegung. pp. 440-445.

3. Hodgson,D.H., Conseduences of Utilitarianism. Okfordx

Clarendon Press. 1967.

-

4. Ball,Milner, S., The Promise of American Law.Athensa

University of Georgia'Press. 1981.

-~
o«

5. 1 au using the distinction petween 'transcendental' and

" 'transcendent' in the manner eaployed by XKant. For Kant's
view see: Kant,I.,Critique of Pure Reeson.i 12,296;B 25,351.

6._See : Del Vecchio,G., General Principles of Law. trans:
F.Forte. Boston:Boston UniverSity Press. 1958.

7. See: Northrop,F.S.C.,The Complexity of Legal and Ethical
Experiences. ' . -

8. See:Radbruch,G.,Rechtspnilosophie (1932),in 1V,

20th Century Legal Philosoghy Series, The Legal'Philosophy
of lask,Radbruch and Dabin. (K.Wilt, trans, 1950).
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APPENDIX 1 ABSTRACT OF THE THESIS
The work 'seeks to understand and explain the *

nature of'Iaw.Itrdoes so by attempting to comprehend the

‘nature of Pasic legal propositions.It is argued that the

answer to the question 'what is the basis of legal authority?'
cannot be provided unless the nature of basic legal proposi-
tions is first explicated.
Basic legal propositions are distinguished from

derivative ones and ﬁheir form and contents are presented.
It is shown thata basic legal proposition must be a type of
syntﬁétic a priori propositiorn,hence the basis of legal
autpority cannot be grounded in human will.Human wig%‘EBEj;\
be instrumental in establishing, the truths of human reason.

. The resulis of the analysis of basic legal proposi-
tions are applied‘mi the existing legal theories.It is argued
that a simple division of 211l legal theories into Natural law

and Positive law theo:ies is unwarranted, this .dichotomy does

" not nave sufficient explanatory power.The-work attempis to

provide a better conceptual scheme for the division of legal
theories.All legal theories can be conceptualized as belOng-—
ing to one of the following three conceptual models: those
based on principles applicable to a system by force,those
based on principles applicable to the natural physical order
and those based on the principles applicable to a created

social order.The nature of the basic propositions in each of

these models is shown to be different.Xor each model the

2
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theorist who occupies the ideologlcally central and most
sophisticated position is discussed 1n detail,é: the first
model belong ‘H.L.A.Hart and Karl Narx.To the second belong
Hans Kelsen and the Stolcs; and 1o the third,Lon.L.Fuller
and Immanuel Kant.The first model is réjected on the grounds
that its basic propositions do not gqualify to be legal propo-
sitions.The theories belonging to this model are,thus,unable
to .distinguish law from a system by fiat or force. The second
model is also rejected én similar grounds.In the third model
Fuller's theory is shown to be in the right direction but
very inadequate; Kant's theory is shown %o have the most
right elements for a legal theory but it is still unsatisfac-
tory. An appropriate legal theory,it is argued,can only Bel
presented by developing Kant's legal theory in ways which
include some basic moral and social concepts that-are to ?e
found in Indian philosophies.

On developing the appropriate legal thecry

the relationships between law and the police,on the one ‘hand,and

the legal system and the political system,on ithe other,are seen

to be different from how they have been hitherto characterized.

T“hese realtionships are discussed and specified.

In terms of exposition, the work proqeegs
from a notion of a system +to the notion of =z normati?€“~
system , and finally to the notion of a juristic normative
system.These three n@tion have to be distinguished to iden-

tifyhgnd'charaoterize the idea of law.





