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govern it. ' Canon 515 §l1 establishes that the pastoral care of the parish is
entrusted to the pastor and refers to the pastor as the parish’s own shepherd; c. 519
sets down that the pastor is the proper shepherd of the parish and that the pastor has
been called to share the bishop’s ministry of Christ including the ministry of
governing. > Canon 1279 §1 establishes that “the administration of ecclesiastical
goods is the responsibility of the individual who immediately governs the person to
whom the goods belong,” and c. 1741, 5° leaves no doubt that the pastor is thus
responsible in the case of a parish. Nevertheless, a broad view of the importance,
diversity, size and number of the obligations of the pastor of a parish lead almost
ineluctably to the conclusion that the pastor is going to need help to carry out his
duties, some specific help that can be provided only by other clergy, but much that
can be supplied by lay persons, both paid and volunteer workers.

Given the fact that the pastor “governs,” does the Code direct what the
process or characteristics of such governing should be? Often the Code does employ
the words “cooperate, cooperating, cooperation, co-worker” to describe a general
modus operandi of governing in various circumstances by the Supreme Pontiff,

bishops, dioceses, major superiors, faculties within ecclesiastical universities, priests

11 Canon 510 §3 provides that in a church which is both parochial and capitular the bishop
should set up definite norms to properly integrate the pastoral and capitular responsibilities in such a way
that they will not impede one another. In resolving conflicts the bishop’s first concem is to be the pastoral
necessities of the faithful. For pastors of parishes of this type c. 510 §3 implics an obligation to observe
the bishop’s norms and explicitly obliges the bishop truly hold the pastoral necessities of the faithful as his
first concem.

12  Ecclesiae de mysterio, ant. 4 and art. S, an. °2 and °3 also makes it clear that the pastor is to
govern the parish. English translation Certain Questions Regarding Collaboration, pp. 14-16.
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with bishops, pastors with their diocesan bishops and their parochial vicars. * Canon
519 indicates that other priests and deacons in a parish are to cooperate with the
pastor, which implies that the pastor is also expected to engage in cooperation with
them, and c. 545 §1 identifies the pastor and parochial vicars as “co-workers.” The
words “coordinate, coordination, coordinated,” also appear in the Code describing
one or another activity of bishops, vicars general, episcopal vicars and major
superiors as they carry out different governing activities. ' Canon 495 §1 mandates
that each diocese is to have a presbyteral council to aid the diocesan bishop in the
governance of the diocese and there are twenty-three other specific references in the
Code to the “consultative” activity of that College of Consultors. '* A cooperative
style of governing is, then, sometimes canonically required of pastors and in various
other instances is called for, along with coordination and consultation, by the Code.
Yet, if an approach to governing is to comprise cooperation, coordination and
consultation, it must also imply “communication,” since not a single one of the other

three elements can exist or function without communication. !¢

13  OcCHaQA, Index verborum ac locutionum, p. 118.

14 Ibid

15 Ibid., p. 85 “collegium consultorum.”

16 Interestingly, the Code’s use of “communicatio, communicatus and communico® refers to
means of social communication 14 times, the prescntation or transmittal of official notices or documents

12 times, reception of the Eucharist 2 times and with the general meaning of being in contact only once.
See Ibid., pp. 80, 232, 274.
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This in turn suggests the practical conclusion that the pastor may govern most
effectively by a style that is cooperative, coordinating, consultative and
communicating, working together with other informed persons and groups by means
of planned and well organized powers, abilities and talents to achieve common goals.
A governing style of this kind would seem well suited to the pastor’s task of serving
the parishioners by leading them, striking a proper balance between the pastor’s
knowledge that he has the obligation and the right to govern the parish and the
pastor’s realization that he has the obligation to serve by exercising leadership, which,
among other goals, is to recognize and foster the charisms of the laity. '’ In the
following subsections consideration is given to the pastor governing by working with
other parish clergy, persons living in a religious state approved by the Church and
parish and non-parish organizations. The pastor’s governing obligations and rights

with respect to individual members of the faithful have already been treated.

43.1 - Governing: working with other clergy members of the parish community
The working relationship of a pastor and a parochial vicar is first directly

treated in c. 545 §1, which mandates that: (a) they are to be “co-workers,” (b) they

are to work “in common council” and (c) the parochial vicar serves under the

authority of the pastor. '*

17 PO, n.9. English translation in FLANNERY, Conciliar and Post Conciliar Documents, pp. 880-
881; canon 529 §2.

18 It is also possible that some or all of the clergy serving a parish may be members of a
religious institute or a society of apostolic life. Their special consecration to God and the proper law of
their own institutes or socictics need to be acknowledged and respected, but their special dedication and
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In respect to being co-workers, c. 548 §2 requires that a parochial vicar is
bound by his office “to assist the pastor in fulfilling the total parish ministry,” '° while
c. 548 §3 states plainly that both pastor and parochial vicar are “responsible together”
by their collaboration to provide the needed pastoral care for the parish. The
requirement of common council is repeated in c. 548 §3. It is worth noting that the
explicit requirement in c. 548 §3 is that the parochial vicar consult with the pastor
“on planned or existing programs.” Since the text does not specify that the planned
or existing programs which are to be consulted about are only those of the parochial
vicar, but rather describes them as productive of “pastoral care for the parish,” there

is implicitly expressed a requirement that the pastor also consult the parochial vicar
about the pastor’s parochial plans. ® Fundamentally, the consultation and working

together needs to be thorough, honest and reciprocal. #

status do not modify the universal law regarding the rights and obligations of pastors as pastors nor the
tasks required by the Church of priests who serve Christ’s faithful in a parish.

19 Canon 548 §2 also indicates that if the letter of assignment from the diocesan bishop states
otherwise, then a parochial vicar is not obliged to assist in fulfilling the total parochial ministry. In
addition, c. 548 §2 establishes that the parochial vicar does not share the pastor’s obligation of applying
the Mass for the people.

20 The kind of working relationship and consultation required of pastor and parochial vicar has
certain analogies with ¢. 407 §§1-3, which sets down directives for the interaction of diocesan bishop,
coadjutor bishop and auxiliary bishop.

21 Canon 550 §2 establishes for a local ordinary an obligation which is indicative of the mind
of the Church about the relationship of pastor and parochial vicar, it is this: *[...] to see to it that some
community of life is fostered between the pastor and the parochial vicar within the rectory [...]." Canon
280 states that for the clergy: “Some community of life is highly recommended to clerics; wherever such
a practice cxists, it is to be prescrved to the extent possible.”
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Canon 275 §1 requires that all clerics, since they work to build up the Body
of Christ, should be "united among themselves by the bond of brotherhood and of
prayer; they are to strive for cooperation among themselves in accord with the
prescriptions of particular law." All clerics are called upon “faithfully and untiringly
to fulfill the duties of pastoral ministry” by c. 276 §2, 1°. By c. 287 §1 all clerics are
“most especially” reminded of their duty “always to foster that peace and harmony
based on justice which is to be observed among all persons.”

Both pastor and parochial vicar have a general obligation to reside within the
parish, the pastor in a parish house close to the church, the parochial vicar simply
within the parish, or at least in one of the parishes, if he has been assigned to
simultaneous service in more than one. The local ordinary can permit both pastor
and parochial vicar to live elsewhere “especially in a house shared by several priests”
(c. 533 §1), provided there is a just cause and the parochial needs of their
parishioners are cared for properly.

Canons 281 §1-2, 1254 §1, 1274 §1-2 raise various points about compensation
and support for the clergy. Since those canons are of such a general nature, it is
likely that diocesan statutes will provide more exact directions about the duties of a
pastor in fulfilling them; a pastor has the obligation to observe such regulations.
Even when there are not precise rules about some particular situation, e.g. clergy,
priests or transitional deacons, helping for the summer in a parish, or filling in while

another priest is on sabbatical or ill, or a transitory deacon serving in a parish in one
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way or another, the pastor has an obligation to provide for their remuneration as
sketched out in c. 281 §1 and §2. In the matter of the duration of annual vacation,
bishop, pastor and parochial vicar possess the same rights (cc. 395 §2, 533 §2 and 550
§3). Canon 533 §3 specifies that the diocesan bishop is to issue norms for the care
of a parish by a priest with proper faculties during the absence of a pastor. By
establishing that responsibility of the bishop, which would include care of the parish
during the pastor’s absence on vacation, c. 555 §3 implicitly expresses the pastor’s
right that the bishop help him in this way. Other clerics have the right to “a due and
sufficient period of vacation each year” as such may be determined by universal or
particular law (c. 283 §2). By analogy with the canons on priests residing outside of
the parish they serve, vacation time would need to be arranged in a fair and
reasonable way so that the parochial needs of their parishioners are properly cared
for. Since the pastor is the shepherd of all of the faithful in the parish and is to
govern the parish in accord with the law, one of his obligations would appear to be
to recognize the vacation rights of parochial vicars and to do all that is reasonably
possible to enable the parochial vicar to exercise those rights. Z

Balanced together with the spirit of cooperation and consultation is the
canonical fact, which both pastor and parochial vicar need to understand, that the

pastor is in charge, he is the proper shepherd of, and governs the parish (c. 519).

22 PO, n. 20, taught: “Moreover, priests’ remuneration should be such as to allow the priest a
proper holiday cach year. The bishop should see to it that pricsts are able to have this holiday.” While
the fontes for c. 283 §2 include a reference to PO, n. 20, those for cc. 395 §2, 533 §2 and 550 §3 do not.



MINISTRY OF GOVERNING 178

Within the parameters of canon law, the diocesan statutes and the bishop’s letter
appointing a parochial vicar, it is the pastor who specifies the parochial vicar’s
obligations and rights within the parish (c. 548 §1). After consultation, decisions on
parochial ministry are the responsibility of the pastor. # In accord with c. 532, it is
the pastor who “represents the parish in all juridic affairs” and is responsible for the
administration of the parish goods. *

In addition to parochial vicars, other priests engaged full time or part time in
other kinds of ecclesiastical assignments, or retired, may reside in a parish rectory or

at least within the boundaries of a parish. ¥ It would be prudent to have the

23 CD, n. 30, (3) presented the relationship in these words: “Curates, as co-workers with the
parish priest, should be cager and fervent in their daily exercise of their pastoral ministry under the
authority of the parish priest. There should be a fraternal relationship between the parish priest and his
curates; mutual charity and respect should prevail, and they should assist each other by advice, practical
help and example, providing with harmonious will and a common zeal for the needs of the parish.*
English translation in FLANNERY, Conciliar and Post Conciliar Documents, p. 582.

24 It may also be noted that while the pastor cnjoys canonical stability in office and cannot be
removed from office unless the procedures set down in cc. 1740-1747 are meticulously followed (unless
he is a religious in which case c. 682 §2 would apply), a parochial vicar can be removed for a just cause
by the diocesan bishop, diocesan administrator, or, if he is a religious, by his religious superior (cc. 193
§3, 552 and 628 §2). Canon 532, with specific reference to the pastor representing the parish in all juridic
affairs, does not confer an unlimited authority, as c. 1288 indicates: “Administrators [of the temporal goods
of the Church] are neither to initiate nor contest a law suit on behalf of a public jundic person in civil
court unless they obtain the written permission of their own ordinary.”

25 Canon 776 mandates that the pastor *...] is to employ the services of the clerics attached to
the pansh [...]" in providing for the catechetical formation of parishioners. Some clerics who have other
kinds of ecclesiastical assignments may have been assigned to live in the rectory of a particular parish or
at least within the parish boundaries. Are such clerics “attached (addictorum)” to the parish in the scnse
of c. 7767 It seems clear that they are not attached to the parish in that way, unless the diocesan bishop’s
letter assigning them to live a particular parish specifically indicates that they are to assist the parish in
its catechetical programs. This is so because c. 776 replaces c. 1333 of the 1917 Code, which in paragraph
§1 explicitly required that, if the pastor was unable to provide the requisite instruction, he was to use the
assistance of other clergy “dwelling in the parish;* paragraph §2 of that same c. 1333 authorized the bishop
to inflict ecclesiastical penalties on clerics who refused to help although they were not legitimately impeded
from helping. The difference in the text of c. 776, which has replaced “dwelling in” with “attached to”
indicates a different requircment than did c. 1333 of the 1917 Code. Canon 757's direction that “[...]
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relationship between such priests and the pastor of the parish as well as their
participation in any parochial ministry be determined by individual letters from or of
the diocesan bishop to the priests and the pastor involved. Detailed diocesan statutes
could also legitimately provide for such situations. Lacking any particular law or
diocesan directives about respective obligations and/or rights, it might be advisable
for the individual priests and the pastor to work out, and write out, a modus vivendi
et operandi which each can accept. * Such agreements, however, would not bind a
new pastor, nor estop the diocesan bishop from later setting up other statutes or
issuing different directives addressed to the priests involved.

There may also be chaplains living within the boundaries of a parish. The
ecclesiastical office of chaplain is treated in cc. 564 through 572. Among those canon
571 directs: “In exercising his pastoral office a chaplain is to maintain an
appropriately close relationship with the pastor.” The text of c. 571 implies
correlative obligations and rights for both the pastor and the chaplain — cooperating

to achieve a good working relationship.

pastors and others entrusted with the care of souls are especially bound to this office [Ministry of the
Divine Word: preaching and catechetical instruction] as regards the pcople entrusted to them [...]," scems
to indicate the obligation arises from a more official relationship than merely living in a particular parish.
If, then, the diocesan bishop’s letter directing a cleric who has a different kind of ecclesiastical assignment
to live in a particular parish, does not express some other specific attachment to the parish, no such
attachment is established precisely because the cleric has another kind of ecclesiastical assignment; or, if
the letter assigning a residence in a parish does detail specific attachment between the cleric and the
parish, but helping with catechetical formation is not specificd, then the cleric would not be attached to
the parish in such a way as to require that he help in that way.

26 Thus acting in a manner somewhat analogous to that required by CIC c. 520 §2 and CCEO
c. 282 §2 when a parish is entrusted to a clerical religious institute or to a clerical society of apostolic life.
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In many parishes the pastor may also have one or more deacons assisting him
in some aspects of the parochial ministry. As established by c. 266 §1, “a person
becomes a cleric through the reception of diaconate.” Reception of the diaconate
constitutes a sharing in the sacrament of Holy Orders, as is clear from c. 1009 §1.
Any deacon, therefore, whether “transitional,” as he continues formation for priestly
ordination, or “permanent,” as he intends to serve the community in that role, in
virtue of his ordination is a member of the clergy. By ordination deacons become
ordinary ministers of Baptism and Holy Communion; they may be delegated to assist
at marriages and enjoy the same faculty as priests to preach, including the homily;
just as a priest, a deacon is a “minister of exposition of the Most Blessed Sacrament
and the Eucharistic benediction.” ¥ By explicitly stating that clerics “are to nourish
their spiritual life from [...] the Eucharist” and that “deacons are earnestly invited to
participate daily in offering it [the sacrifice of the Eucharist],” c. 276 §2, 2° implicitly
indicates that deacons are entitled to exercise their diaconal ministry at Mass on a

daily basis. In working with a married deacon, the pastor’s obligations to provide

27 For the deacon as ordinary minister of Baptism, see c. 861 §1; of Holy Communion see c.
910 §1. With respect to Marriage, c. 1108 §1 provides that a dcacon may be delegated to assist at
marriages; in accord with c. 137 §3, if such delegation to assist at marriages was gencral, i.c. for all cases,
the deacon can subdclegate another priest or deacon for a particular marriage; a delegated dcacon may
also dispense from matrimonial impediments in accord with c. 1079 §2. The deacon has a gencral faculty
to preach in accord with c. 764 and particular reference to the homily is found in c. 767 §1; also sce cc.
757 and 835 §3. The Deacon as minister of exposition and benediction of the Blessed Sacrament is set
forth in c. 943.
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remuneration are set out in c. 281 §3, and perhaps in more exact detail in particular
law. &

As clerics, deacons are directed by c. 276 §2, 1° “faithfully and untiringly to
fulfill the duties of pastoral ministry.” They are to cooperate with the pastor
according to c. 519, and by analogy with c. 545 §1 deacons exercise their ministry
under the authority of the pastor of the parish in which they serve. Since the
deacons are directed to cooperate with the pastor, there is an implication that both
are expected to engage in sincere and thorough communication. Nevertheless, as
noted above, any other clergy in the parish must acknowledge that the pastor is in

charge and has the authority to make decisions governing pastoral ministry and

administration in the parish. *

43.2 - Governing: working with members of the parish who are also members of
Institutes of Consecrated Life or Societies of Apostolic life

Although each institute of consecrated life and society of apostolic life has its
own constitution and proper laws concerning its legitimately constituted houses and
the ministry of its members, it appears that a pastor will most often have obligations

and rights with respect to members of institutes of consecrated life or societies of

28 Although c. 281 §3 does not treat specifically of permanent deacons who arec unmarrnied, it
appears that an application of c. 19 would result in a similar regulation for the remuneration of those
unmarried permancnt deacons who work full time for the Church.

29 Note should be taken that the vicar forane, or dean, in carrying out a number of the tasks
assigned to him by c. 555 §§14 will nced the cooperation of the pastors of the deanery. As a result, c.
555 implies a general obligation of pastors to participate in the dcan’s efforts.
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apostolic life either because those members serve on the parish staff as “employees,”
or because, although serving elsewhere, they live in the parish and are parishioners,
or because they are both parish staff members and parishioners. In any of those
circumstances they might also be members of the parish pastoral council. *
Whether staff members, parishioners or both, members of institutes of
consecrated life and societies of apostolic life belong to a “a religious state approved
by the Church.” * The Second Vatican Council taught that they “are called by God
so that they may enjoy a special gift of grace in the life of the Church and may
contribute, each in his [or her] own way, to the saving mission of the Church.”  As
noted above, one of the duties of pastors (and parochial vicars) is to acknowledge
and promote the proper role of the laity, which would include the religious vocations
of such staff members and parishioners. ¥ On their part members of institutes of
consecrated life and societies of apostolic life should bear in mind c. 776’s directive
that the pastor of a parish in his efforts to provide catechetical formation for
parishioners is, among others, to call the members of institutes of consecrated life

and societies of apostolic life to assist him “with due regard for the character of each

30 Canon 512 §§ 1-3 as applied to parish pastoral councils by Ecclesiae de mysterio, art. S, n. °2,
footnote 85; English translation Certain Questions Regarding Collaboration, p. 16.

31 LG, n. 31. English tssasiation in FLANNERY, Conciiar and Post Conciliar Documents, pp. 388-
389.

32 LG, n. 43. English translation in FLANNERY, Conciliar and Post Conciliar Documents, pp.
402-403.

33 Canon 529 §2; PO, n. 9. English translation in FLANNERY, Conciliar and Post Conciliar
Documents, pp. 880-881.
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institute [...]" and that those members “are not to refuse to furnish their services
willingly unless they are legitimately impeded.” Beyond those specifics, the pastor’s
obligations and rights with respect to non-clerical members of institutes of
consecrated life and societies of apostolic life would be much the same as those

toward lay members of the parish community.

4.33 - Governing: working with Parish Pastoral Council, other parish and non-
Parish organizations

Canon 536 §1 requires that if the diocesan bishop considers it opportune after
having heard the presbyteral council, a pastoral council is to be established in each
parish. The same canon in paragraphs §§1-2 identifies the reason for the existence of
the pastoral council and establishes three parameters of its modus operandi.

Canon 536 §1’s reason for the existence of the pastoral council implies helpful
cooperation: “through it [the pastoral council] the Christian faithful along with those
who share the pastoral care of the parish, in virtue of their office give their help ";
in addition, a focus is specified: “in fostering pastoral activity.” * It appears that the
pastor, by law the presider over the pastoral council, has some obligation to preside
in a cooperative, coordinating, consultative and communicative way, which
acknowledges and promotes the council’s reason for existing. If that cooperation
cannot be brought about and/or pastoral activity is not fostered by a parish pastoral

council, the pastor, the presider, has an obligation to recognize that something is

34 Canon 536 §1 (emphasis added).
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wrong and to work to set it right. In some cases it may be prudent (and necessary)
for a pastor to seek assistance from communication or organizational professionals.

The three parameters of the pastoral council’'s modus operandi are: (a) “the
pastor presides over it [the pastoral council],” (b) “This pastoral council possesses
a consultative vote only, and (c) is governed by norms determined by the diocesan
bishop.”

Canon 213 §§2-3 makes no specific reference to parish pastoral councils, but
it expresses the rights of all of the faithful not only to make their needs, especially
spiritual needs and their desires, known to their pastors, but also:

[---] In accord with the knowledge, competence and preeminence which

they possess, they have the right and even at times a duty to manifest

to the sacred pastors their opinion on matters which pertain to the

good of the Church, and they have a right to make their opinion

known to the other Christian faithful [...].

The pastor/presider when setting an agenda or conducting a parish pastoral
council meeting would have an obligation to keep those rights in mind and take care
that they are not denied. The pastor would also have the obligation and the right
based on the final lines of c. 213 §3 and c. 223 §§1-2 to be sure that those rights not
be overstepped to the detriment of the common good.

In addition to the general reference in c. 536 §1 to the pastor presiding
over the pastoral council, the 1997 Instruction on Certain Questions Regarding the

Collaboration of the Non-Ordained Faithful in the Sacred Ministry of Priest

authoritatively directs:
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They are to be considered invalid and hence null and void, any

deliberations entered into, (or decisions taken), by a parochial council

which has not been presided over by the Parish Priest [Pastor] or which

has assembled contrary to his wishes. **

This detailed and specific presentation of the understanding of a pastor’s
authority as presider over the pastoral council does emphasize the pastor’s right, but,
as always, rights impose obligations. The more power the pastor has over the
pastoral council, the greater his personal responsibility to lead it successfully to
achieve its goal as stated in c. 536 §1.

According to c. 536 §2, the parish pastoral council has only a consultative vote.
However, a consultative vote should not be considered a meaningless exercise. ** The
pastor and the parish pastoral council have a common goal to achieve, in addition
to which, the pastor shares Christ’s task of servant leader. Sincere persons can have
honest differences of opinion on any number of topics, nevertheless, in such

circumstances each would appear to have an obligation to explain the facts and

reasoning which she or he believes support an opinion or decision.

35  Ecclesiae de mysterio, art. S n. °3. English translation Certain Questions Regarding
Collaboration. 16. In art. 5, n. °2 of Ecclesiae de mysterio the reference in c. 536 §2 to the purely
consultative vote of the pastoral council is emphasized with these words: “Diocesan and parochial Pastoral
Councils and Parochial Finance Councils, of which non-ordained faithful are members, enjoy a consultative
vote only and cannot in any way become deliberative structures.”

36 Canon 127 §2, 2° establishes that “if counsel is required, the action of a superior is invalid
if the superior does not listen to those persons; although in no way obliged to accede to their recommen-
dation, even if it be unanimous, nevertheless the superior should not act contrary to it, especially when
there is a consensus, unless there be a reason which, in the superior’s judgment is overriding.” No canon
requires a pastor to consult the parish pastoral council on a specific matter, but it would not be impossible
for a particular law to do so. Nevertheless, a pastor might find useful, although analogous guidance in c.
127 §2, 2.
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According to c. 536 §2, the parish pastoral council “is governed by norms
determined by the diocesan bishop.” While the diocesan bishop is not free to
determine norms which contravene universal Church law, this canon does not require
the diocesan bishop to establish one standard set of norms for parish pastoral
councils in his diocese, nor does this canon restrain the diocesan bishop from
determining or authorizing different norms for the parish pastoral councils of
different parishes. Either approach may be taken, but the latter enables each parish
to have the experience of formulating its own council with a knowledge of its own
strengths and weaknesses and its commonly held goals; such a variety of possibilities
might also meet the needs of a diocese with a mix of urban, suburban and rural
parishes.

One commentary presents an insightful observation concerning the interaction
of the diocesan bishop and members of a parish pastoral council:

It is clear that, in this context — as in so many others — the most

sensitive care must be exercised to accommodate, and to develop a

genuine ecclesial understanding of, on the one hand the indisputable

authority of the diocesan Bishop and, on the other, the right of his

flock to express their views precisely in order to assist him in fulfilling

his apostolic office. This was very much the theme of Vat. II. ¥

Canons 223 §§1-2 and 529 §2 call on the pastor of a parish to exercise an
important role in helping the faithful to develop a genuine concern for the common

good in general, the common good of the Church in particular and for ecclesial

communion within the parish, diocese and universal Church.

37 READ, “Parishes, Parish Pricsts and Assistant Priests,” in Letter & Spinit, n. 1066, pp. 298-299.
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Each parish is required to have a finance council in accord with c. 537. 3¢
The parish finance council is a consultative body. * The pastor’s interaction with
that council must obviously be thorough, honest and reciprocal if it is to accomplish
its goal. The operation of the parish finance council “regulated by universal law as
well as the norms issued by the diocesan bishop” as required by c. 537. In addition
to cc. 537, it is not clear that any other canon refers specifically to a pastor consulting
with the parish finance council. Particular laws, differing from diocese to diocese,
may impose obligations upon and give rights to pastors with respect to the parish
finance council. Nevertheless, particular laws cannot alter the specific legislation of
the Instruction on Certain Questions Regarding the Collaboration of the Non-Ordained
Faithful in the Sacred Ministry of Priest which sets down that parish finance councils
are only consultative and cannot become deliberative. ¥

What of the pastor’s interaction with other parish and non-parish
organizations? The pastor’s general obligations in this regard have been considered

previously, especially with reference to c. 529 §2 and the fostering of associations for

religious purposes. In addition, as also treated earlier, c. 1063 obliges pastors of souls

38 Canon 537 is specific to the juridic person which is a parish. Canon 1280 states a broader
requirement that every juridic person have its own finance council.

39 The Code does not specifically state that the parish finance council is simply consultative, but
¢. 537 makes reference to “due regard” for c. 532 which establishes that the pastor is to see to the
administration of parish goods and, the Code makes no mention of that council having any determinative
authority. In addition, Ecclesiae de mysterio, art. S, °2, plainly states that “Parochial Finance Councils ...
enjoy a consultative vote only and cannot in any way become deliberative structures.” English translation
Certain Questions Regarding Collaboration, p. 16, Also sce art. S in o, pp. 15-16.

40 Ibid.
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“to see to it that their own ecclesial community” provides in a number of ways to
assist the faithful to prepare for marriage and to lead full and holy lives in their
families. Fulfillment of that canon requires pastoral organization and cooperation
on several levels.

Many parishes have variously titled, organized groups, which provide religious
education, care for the appurtenances of the Church and liturgical worship, serve the
needy, assist the spiritual and physical needs of the sick and aged, conduct sports and
other wholesome activities for the youth of the parish, provide social gatherings for
parishioners, raise money for parish projects, etc. The Code does not present specific
regulations about every imaginable organization, but c. 519 establishes that the pastor
of a parish is the proper shepherd of the parish and that, according to the norms of
law, he governs his community. It seems that the least this could mean about the
pastor’s leadership role vis-a-vis organizations regarded as parish organizations would
be that the pastor have a clear line of communication with each organization, be
aware of their plans, recognize and encourage the good they may be doing, and/or
warn them away, with a clear and detailed explanation, from activities which he
judges to be unacceptable for a group associated with the parish, and in many cases
using the parish’s name.

Depending on the size of the parish, the number of organizations and the
number and duties of the parish staff, the pastor may be personally able to attend
meetings of all or some of the organizations, or the pastor may be able to have other

staff members provide a personal presence at such meetings. Canons 528 and 529
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in their entirety establish both general and specific obligations and rights for the
pastor (either in person or through co-workers) to have as much contact as possible
with parishioners, individually or in groups.

The pastor may also come in contact with non-parish organizations, perhaps
groups from other Catholic parishes, or ecumenical religious groups, or organizations
of members of other faiths, or civic groups and even pressure groups of one kind or
another. Canon 519 directs that the pastor is to fulfill his task “exercising pastoral
care in the community entrusted to him.” The term “pastoral care” implies, at least,
a duty to lead with foresight and prudence. Foresight and prudence in turn place an
obligation on the pastor to learn about the goals, philosophy, methods and leadership
of previously unknown organizations which may approach him or his parishioners.
With regard to ecumenical efforts a pastor must follow the directives of the Holy See
and his diocesan bishop. ** In general, the pastor should prudently promote those
organizations which he judges will help his parishioners and explain to his
parishioners what is wrong with or dangerous about those which he judges will harm

them.

4.3.4 - The pastor and the exercise of the executive power of governance
In particular circumstances and under specific conditions, a pastor can exercise
the executive power of governance. The pastor does this in relation to delegating

others to assist at marriages and in dispensing from matrimonial impediments; he

41 CIC c. 755 §1-2 and CCEO cc. 902-908.
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may also dispense or commute private vows, obligatory Mass attendance on Sundays

and feast days and the obligation to fast and/or abstain on days of penance.

4.3.4.1 - The pastor’s faculty to dispense from matrimonial impediments

The obligations and rights of the pastor with respect to marriage delegation
are presented in cc. 1108 through 1111 and were treated in the previous chapter of
this dissertation.

Canon 1073 establishes: “A diriment impediment renders a person incapable
of contracting marriage validly.” Diriment impediments may be of divine positive
law, or natural law, or ecclesiastical law. > Only the supreme authority of the Church
can authentically declare when divine law, whether natural or positive, prohibits or
voids a marriage; additionally, only the same authority can establish other
impediments for the baptized.

Canons 1079 §2 and 1080 §§1-2 set down two sets of circumstances and

conditions within which a pastor is empowered by the law to dispense from certain

42 The Code of 1917 used the terms “diriment impediment” to identify an impediment which
rendered a marriage invalid and “impedient impediment” to describe an impediment which rendered a
marriage illicit but not invalid. During the consultations for the formulation of the 1983 Code the term
“impedient” was initially changed to “prohibitive® and later completely climinated. See J. FORNEs,
“Diriment Impediments,” Commentary on cc. 1073-1094, in Code Annotated, pp. 667-668. It may be well
to note that 1983 CIC continues to use the term “diriment impediment® in reference to marriage
impediments even though the term “impedicnt impediment to marriage” does not appear in the 1983 Code.
It is also interesting to note that c. 1085 §2 considered in conjunction with c. 10 declares the existence of
a circumstance in which a marriage would be illicit, but not invalid; c. 1127 §1 admits of another case
which would produce the same result.

43 Canon 1075 §1-2. Also see c. 199, 1° which witnesses canonical use of the term “divine law”
as including “divinc natural or positive law” and c. 1399 which does the same, but less clearly.



MINISTRY OF GOVERNING 191

matrimonial impediments. * For ease of reference the first situation will be called
a danger of death case; c. 1079 §2 requires two circumstances: danger of death and
inaccessibility of the local ordinary. * In such circumstances c. 1079 §2 confers on
the pastor the faculty to dispense from “each and every impediment of ecclesiastical
law, whether public or occult, except the impediment arising from the sacred order
of presbyterate.” Since the “sacred order of presbyterate” is specified rather than the
broader “sacred orders,” in a danger of death case the pastor can even dispense from
the impediment arising from the reception of the diaconate.

The second situation will be termed an everything ready for the marriage case;
c. 1080 §§1-2 requires three circumstances: that the impediment to be dispensed “is
discovered after all the wedding preparations are made and the marriage cannot be
deferred without probable danger of serious harm until a dispensation can be
obtained from competent authority and, that the case is an occult one. In such
circumstances c. 1080 §1 confers on the pastor the power to dispense “from all the

impediments except "the impediment arising from the reception of sacred orders, or

44 These canons empower not only the pastor but also: *[...] the propedy delegated sacred
minister and the priest or deacon who assists at matrimony in accord with the norm of can. 1116 §2 [...).”
It appears that, although the diocesan bishop can delegate lay persons to assist at marriages in accord with
c. 1112 §1, such delegated lay persons are not empowered by cc. 1079 §2 or 1080 §1-2 to dispense from
any matrimonial impediments. Perhaps an argument could be constructed that such empowerment is
implicit in cc. 1079 §2 and c. 1080 §1-2, because the ultimate purpose of those canons is to make possible,
in the emergency circumstances described, the valid celebration of a marriage otherwise prohibited by an
ordinarily dispensable matrimonial impediment when the person with ordinary dispensing power is not
accessible.

45 Canon 1079 §4 provides that in danger of death circumstances "the local ordinary is not
considered to be accessible if he can be contacted only by means of telegraph or telephone.”
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from a public perpetual vow of chastity in a religious institute of pontifical right.”

Canon 1079, which treats danger of death cases, provides for dispensations
from “each and every impediment of ecclesiastical law.” Canon 1080, the everything
ready for the marriage case, grants authority to dispense from “all the impediments.”
A previous canon, 1078 §1 uses the broad term “all the impediments of ecclesiastical
law” to describe the local ordinary’s power to dispense from diriment impediments.
Aside from the distinct exceptions that each of these canons establish in the
particular circumstances which they specify, what do the terms “each and every
impediment of ecclesiastical law,” “all the impediments” and “all the impediments of
ecclesiastical law” mean? According to c. 1075 §§1-2, all diriment impediments are
either of divine law or ecclesiastical law. Since the more serious danger of death cases
of c. 1079 §§1-2 only allow dispensations from “each and every impediment of
ecclesiastical law” it must be concluded that, although c. 1080, which provides for the
less serious everything ready for the marriage cases, uses the term “all the impediments”

it can only mean all of the impediments of ecclesiastical law and does not in any way
express a faculty to dispense from impediments of divine law. In practice, then, there

is no difference in the meaning of the three formulations. ¢

46 Canon 1078 §2, 1°.

47 Distinguishing diriment impediments of divine law from those of ecclesiastical law is not the
task of this dissertation, nor is it an altogether simple undertaking. Nevertheless it scems proper concisely
to indicate points of agreement and gencral parameters of differing views. Canons 1083 through 1094 list
twelve different diriment impediments, some of which have various subdivisions. There appears to be
agreement that the impediments of ecclesiastical law are: holy orders (c. 1087), public perpetual vow of
chastity in a religious institute - with no distinction made as to whether the religious institute is of diocesan
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From a practical point of view, for the pastor of a parish the most important
required condition in the everything ready for the marriage case may be that he cannot
dispense from the impediment unless the case is an occult one. It is “the case,” the
very existence of any impediment, which must be “occult,” that is, in fact, not publicly
known.

The “discovery” referred to in can 1080 §1 is the discovery by the pastor or

local ordinary that an impediment exists. The couple may have known of the

existence of certain circumstances without knowing that those circumstances consti-

or pontifical right (c. 1088), abduction and detention (c. 1089), crimen (c. 1090 §§ 1-2), affinity (1092),
public propriety (c. 1093), lcgal relationship arising from adoption (c. 1094). Impediments of divine law
are: antecedent and perpetual impotence (c. 1084 §1), bond of a previous marriage (c. 1085 §l),
consanguinity in all degrees of the direct line (c. 1091 §1). The diriment impediment of age (actually non-
age or insufficient age) as specified in c. 1083 §1 is of ecclesiastical law, but at the very least the age of
actually reaching the use of reason would seem to be of divine law. Disparity of worship (c. 1086 §§1-2)
in practice is an impediment of ecclesiastical law, but it has been argued that it would be of divine law in
a case where the faith of the Catholic party would be de facto in danger. Consanguinity in the collateral
line is proclaimed an impediment up to and including the fourth degree by c. 1091 §2, and c. 1078 §3
directs that a dispensation from the impediment of consanguinity in the second degree of the collateral
line is never given, but whether or not that precise impediment is of divine or ecclesiastical law is an
unscttled question. See P.C. AUGUSTINE, The Pastor According to the New Code of Canon Law, second
edition, St. Louis, MO, B. Herder Book Co., 1924, pp. 129-130; and J.I. BANARES and J. MANTECON,
“Impedimentos dirimentes ¢n particular,” Commentary on cc. 1083-1094, in Comentario exegético, vol. 11172,
pp- 1161-1210.

48 Canon 1074 cstablishes: “An impediment which can be proven in the external forum is
considered to be a public impediment, otherwise it is an occult impediment.” Canon 1080, however,
requires that “the case is an occult one” (italics added), not that the impediment itself be occult. Canon
1074 is a verbatim reproduction of c. 1037 of the 1917 and c. 1080 §1 uses substantially the same
expression “dummodo casus sit occultus” as was employed on the same subject by c. 1045 §3 of the Code
of 1917 “solum pro casibus occultis.” The fontes for c. 1080 §1 include a reference to PONTIFICIA
CoMMISSIO AD CODICIS CANONES AUTHENTICE INTERPRETANDOS, Resp. III, 28 dec. 1927 (44S, 20
[1928], 61), which interprets the "occult cases” of c. 1045 §3 to include not only matrimonial impediments
which are by nature and in fact occult but also those which are by nature public and in fact occult. Also
see DOYLE, “Marriage,"” in CLSA Commentary, p. 763; J. FORNES, “Diriment Impediments,” in Code
Annotated, pp. 673-674; KELLY, “Marriage,” in Letier & Spirit, n. 2131, p. 597; J. FORNES, “Impedimentes
en genecral,” Commentary on cc. 1073-1082, in Comentario exegético, 111/2, p. 1159.
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tuted an impediment. As a result the fact that an impediment exists may not become
known to Church authorities until everything is ready for the wedding.  “After all
the wedding preparations are made” refers to the canonical preparations required by
the Code itself and norms of the National Conference of Bishops set down in accord
with c. 1067. ** The final condition required in an everything ready for the marriage
case is “the marriage cannot be deferred without probable danger of serious harm
until a dispensation can be obtained from competent authority.” The serious harm
which, for the validity of the dispensation must be truly probable but does not need
to be certain, could involve a loss of reputation for the parties to the marriage and
their family members, serious repercussions within the families of the bride and/or

groom, substantial financial loss and similar serious problems.

49 A question arises whether this dispensing faculty may be used on behalf of persons who
deliberately and in bad faith withheld information about the impediment until everything was ready for
the mammage. Commenting on that question with respect to c. 1045 §1 of the 1917 Code which treated
the same matter, several canonists held that even such bad faith concealment by those to be married would
not vitiate the power to dispense, as cited in T.L. BOUSCAREN and A.C. ELLIs, Canon Law: A Text and
Commentary, 2nd rev. ed., Milwaukee, The Bruce Publishing Company, {1951}, p. 499, footnote 89; J.A.
ABBO and J.D. HANNAN, The Sacred Canons: A Concise Presentation of the Current Disciplinary Norms of
the Church (= ABBO & HANNAN, The Sacred Canons), rev. ed., St. Louis, MO, B. Herder Book Company,
1957, vol. 11, p. 224; WoYWOD and SMITH, Practical Commeniary, p. 681; DOYLE, “Marriage,” in CLSA
Commentary, p. 762-763 appears to be making the same point, but seems to misnumber the 1917 canon
as 1044 rather than 1045 §1; KELLY, “Marriage,” in Letter & Spirit, n. 2129, p. 596 hints, without clearly
taking the position, that if the partics deliberately conceal the impediment then c. 1080 §1 would not be
applicable.

50 As of 1993 a number of National Conferences of Bishops appear not to have acted on this
matter, see Code Annotated, Appeudix 11, *“Complementary Norms to the Code Promulgated by English-
Language Conferences of Bishops,” pp. [1309]-1434 passim. The National Conference of Catholic Bishops
of the United Statcs determined: “Until a study is completed, the National Conference of Catholic Bishops
authorized diocesan bishops to establish interim norms for pre-nuptial investigation for their own dioceses,”
as in Code Annotated, Appendix III, “Complementary Norms to the Code Promulgated by English-
Language Conferences of Bishops,” p. 1421.
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4.3.42 - The pastor’s faculty to dispense from or commute private vows

Canon 1192 establishes: “A vow is public if it is accepted in the name of the
Church by a legitimate superior; otherwise it is privaze.” Only a public vow can pose
an impediment which would render a marriage null. In a danger of death case the
pastor may dispense from the impediments posed by any vow (cc. 1079 §1 and 1088),
but in an everything ready for the marriage case, the pastor cannot dispense from an
impediment arising “from a public perpetual vow of chastity in a religious institute
of pontifical right” (c. 1078 §1). Canon 1196 regulates dispensations from private
vows and indicates that a pastor can dispense his own subjects as well as travelers *!
provided that the dispensation is from a private vow, that there is a just reason for
dispensing and such a dispensation does not injure a right acquired by others.

A vow, even simply a private vow, is, after all, a deliberate promise made to
God and so a just reason is required for granting a dispensation. Such just reasons
would include, but not be limited to, a vow that was ill advised and should not have
been made in the first place, a vow about something which was, or has become,
physically or morally impossible, or could be injurious to others, or even to the
person who made the vow, a vow which was not made freely — especially in a

psychological sense, and other similar circumstances.

51 A pastor’s own subjects would be those for whom he is the proper pastor. Canon 107 §§ 1-3
establishes the pastor of the territory in which a person has a domicile or quasi domicile is that person’s
proper pastor; if one has no domicile or quasi domicile, or has only a diocesan domicile or quasi domicile,
that person’s proper pastor is the pastor of the territory in which the person is actually staying. A Latin
rite pastor’s subjects might also include the faithful of Catholic Eastem rites who live within the territory
of his parish, if no eparch of their own rite has jurisdiction over the same geographical area.
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Depending on what is promised in a vow, other persons, physical or juridical,
may acquire rights as a result of a vow or as a result of the person who made the
vow having taken some steps toward carrying out the vow. Since an acquired right
is a legal construct, the existence of an acquired right in any given case should be
demonstrable through a legal process. It would appear, therefore, that no person
acquires a right as the result of what has been vowed to God unless the individual
who made the vow has subsequently informed others of the terms of the obligation
self-imposed by the vow. Thus, if a person vowed to God that he or she would do
some particular work for a charitable cause, or make some financial donation to
some worthy project, but never revealed the vow to anyone else, neither the
charitable cause nor the worthwhile project would have an acquired right as a result
of the vow.

Canon 1197 provides that a pastor can commute the work promised in a vow
to a lesser good, provided the same circumstances exist as set forth in c. 1196, i.e. a
private vow, a just reason and no injury to a right acquired by others.
4.3.4.3 -The pastor’s faculties to dispense from or commute obligatory Mass

attendance on Sundays and feast days and the obligations of days of

penance

Canon 1245 authorizes a pastor to dispense from or commute to other pious

works “the obligation to observe a feast day or a day of penance” under several

conditions. There must be a just reason for the dispensation or the commutation,
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the action must be in accord with the prescriptions of the diocesan bishop and the
pastor can only act in individual cases.

The just reason for dispensing from or commuting the obligations of attending
Mass on feast days (Holy Days of Obligation) or observing days of penance (fast
and/or abstinence) cannot be capricious or idiosyncratic. # Where a diocesan bishop
has issued prescriptions which cover dispensing from or commuting these obligations,
c. 1245 imposes an obligation on a pastor to obey such prescriptions. If there are no
diocesan prescriptions about these matters, it would seem prudent for a pastor to
follow whatever he may know to have been the diocesan bishop’s general practice or
wishes about such dispensations or commutations.

The pastor can dispense from or commute these obligations only in “individual
cases (singulis in casibus).” An individual case may, however, encompass far more
than one person, even everyone in a parish, depending of the facts of the case. *
Since the obligations of Sundays and Holy Days of Obligation and of fast and

abstinence exist for important reasons, the course of prudence in many, if not most,

52 This would appear to be especially true with regard to the obligation to attend Mass on
Sundays and Holy Days of Obligation because of the importance of the community gathering together
to worship God by carrying out their respective liturgical roles as the Second Vatican Council emphasized.

53 R. BROWNE, "Sacred Times,” Commentary on cc. 1244-1253, in Letter & Spinit, n. 2462, pp.
699-700. The more restrictive words of c. 1245 of the 1917 Code "singulos fideles singulasve familias® and
draft c. 43's “sive singulis fidelibus, sive singulis familiis (for individual faithful or individual families) was
deliberately dropped by a 4 to 2 vote of the consultors on the committee during the formulation process
of the 1983 Code so that, the other conditions being fulfilled, a pastor would be in a position to dispense
even the entire parish if necessary. Communicationes, 12 (1980) p. 358.
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cases might be to commute the obligation to some other specific good work, rather

than simply to dismiss the obligation by way of dispensation.

4.3.5 - The pastor’s obligations to keep records

The work of record keeping may be dull, repetitive and boring, but it is
extremely important. Records of the reception of sacraments are records of the
status of persons in the Church. Records kept in response to civil requirements may
prove indispensable to lay employees in matters of government programs to assist
those injured or disabled at work (or the families of employees killed on the job), to
those who, perhaps years later, will need proof to establish their right to government
retirement programs and/or Church pension plans. * Records may also be necessary
for the parish to prove ownership of property and/or payment of bills. In some civil
jurisdictions also, Church baptismal and marriage records are as acceptable as civil
records of birth, or marriage, or death. The indispensability of such records for
spiritual concerns and for matters of justice and equity renders the keeping of those
records a serious moral obligation as well as a grave canonical obligation.

Canon 535 §§1-5 deal with parish sacramental, adoption and death records,

which records need to be kept and how the registers containing them should be

54 Canon 231 §2 does not mention record keeping, but it calls to the pastor’s attention the nights
of lay employees of the Church to “their pension, social sccurity and health benefits”; in many civil
jurisdictions, to cnsure those rights the employer-parish will need to have thorough employment reconds.
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protected. ** Canon 788 §1 directs that the names of those admitted to the
catechumenate “are to be registered in a book destined for this purpose.” *
Canon 958 §1 requires pastors to have a special book to record Mass stipends,
the number of Masses involved, the intention and the date of celebration; c. 1307 §2
orders that a similar book be kept to record the fulfillment of obligations arising
from a pious foundation. Canon 1306 §2 prescribes that a copy of the terms of a
pious foundation is to be “securely filed in the archive” of a parish which has
accepted a pious foundation. Canon 1284 §2, 7° requires that the administrator, i.e.
the pastor of the parish, keep “well ordered books of receipts and expenditures”; in
addition, the same canon §2, 9° requires a suitable and secure archive for all
documents and deeds which establish the legal rights of a parish, and that the
Diocesan Curia be supplied with authentic copies of such legal instruments. Canon
1307 §1 establishes that there is to be retained in an obvious place a list of
obligations arising from pious foundations so that the obligations will be fulfilled and

not neglected.

55 In connection with baptismal records, c. 877 §2 places an obligation on the pastor that he be
one of three witnesses to an unmarricd father’s declaration that he is the father of a child who is to be
baptized and that he wishes his name to be inscrted into the baptismal register.

56 This requirement of c. 788 §1 is interesting because of its location in the Code in Book 3,Title
I1, Missionary Activity of the Church. Liturgical law of the Roman Rite whether for missionary territorics
or otherwise has required that there be such a register since 1972. Sce SACRA CONGREGATIO PRO CULTU
DIVINO, Rituale Romanum ex decreto Sacrosancti Oecumenici Concilii Vaticani Il instauratum auctoritate
Pauli PP. VI promulgatum, Ordo initiationis christianae adultorum, 1972, Typis polyglottis Vaticanis, n. 17,
p- 18. English translation Documents on the Liturgy, pp. 300-302.
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Other canons repeat or reenforce the general requirements of c. 535: Baptism,
cc. 877 §1; Confirmation, cc. 895; Holy Orders, c. 1054; Marriage, cc. 1121 §1.
Among the canons which mandate record keeping, there are some which confer an
implicit right on certain pastors by imposing an explicit obligation on those who have
administered or witnessed a sacrament that they inform the pastor of the parish in
which the person receiving the sacrament was baptized: c. 878 requires this with
respect to a Baptism unknown to the newly baptized’s pastor; c. 896 orders the same
concerning a Confirmation unknown to a person’s pastor; cc. 1121 §§2-3, 1122 §§1-2
oblige certain witnesses under various circumstances, to inform the pastor of the
parish in which a marriage took place, and to inform the pastors of the parishes of
baptism of the spouses, if either is different from the parish of marriage; c. 1123
requires, without specifying who is required, that if any marriage is convalidated,
annulled or legitimately dissolved other then by death, the pastors of the parish of

the marriage and of the baptism of each spouse are to be informed “so that a

notation may be duly made in the marriage and baptismal registers.” Canon 1081
places an obligation on pastor, priest or deacon who dispenses from matrimonial
impediments to immediately inform the local ordinary. *’

Finally c. 535 §3 may suitably be noted here. This third paragraph of c. 535

does not concern keeping records, but imposes the obligation that each parish is to

57 READ, “Panshes, Parish Priests and Assistant Priests,” in Letter & Spirit, n. 1061, p. 297, also
suggests that there is a nced to preserve the dossier of marriage preparation and celebration documents
and data called for in cc. 1066-1070. Presumably the explicit requirements that data and documents be
gathered implies that they are to be retained even after the marmiage.
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have its own seal, which is to be used in conjunction with the signature of the pastor
or his delegate, to authenticate “documents which are issued to certify the canonical
status of the Christian faithful as well as all acts which can have juridic importance.”
As a result, the pastor is obliged to have such a seal and to sign certificates himself
unless he delegates someone else to sign in his place.
4.4 - MINISTRY OF GOVERNING: THE PASTOR’S CARE OF
PARISH TEMPORALITIES

Since the Church and its pastors are to carry out their work in the world, the
reality of temporalities, both ecclesiastical and civil, touches the parish just as it
touches almost every other human community. Many canons which regulate the
bandling of temporalities apply not only to pastors and parishes but to other
ecclesiastical administrators and institutions as well. For clarity of focus in treating
most of those canons, references will be made simply to “pastor(s)” or “parish(es),"
not in any way to deny that other church administrators and/or other juridic persons
are also subject to the same canons, but because such other administrators and
entities do not for the most part impinge on the topic at hand.

In accord with c. 532, the pastor has the obligation and right to administer the
temporalities of a parish as required by canon law. This is so because every
legitimately erected parish is a juridic person (c.515 §3), as a juridic person every

parish is capable of acquiring by every just means of natural or positive law, 8

58 Canon 1259.
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retaining, administering and alienating * temporal goods in accord with the law (c.
1255), * with due respect for the right of the Pope, temporal goods rightfully belong
to the juridic person which acquires them (c. 1256), the individual who immediately
governs a juridic person has the responsibility to administer its goods (c. 1279 §1)
and the pastor has the duty of governing his parish (519). In addition, “The pastor
represents the parish in all juridic affairs in accord with the norm of law” (c. 532).

Probably the most basic and concise direction the pastor has with respect to
the administration of the parish’s temporalities is presented in c. 1254 §2: “The
following ends are especially proper to the Church: to order divine worship; to
provide decent support for the clergy and other ministers; to perform the works of
the sacred apostolate and of charity, especially towards the needy.”

The pastor’s obligations and rights will be considered under the four canonical
titles of Book S of the Code which treats the Temporal Goods of the Church:

Acquisition, Administration, Contracts and Alienation in Particular and

59 ‘alienation simply means the transfer of the ownership of property from one person to
another [...]. In this context, however, [...] It includes [...] ‘any transaction whereby the patrimonial
condition of the juridical person may be jeopardized ' (Can. 1295) [...] such as mortgage, lien, option [...]
any act whereby Church property would be subjected to cither a permanent or long-term burden as ¢.g.
in the case of borrowing money [...] included also [...] the dissipation of so-called immovable goods, e.g.
a fund, for a purpose other than that for which it was donated or designed [...] the disposal of objects of
a worth which is special by reason of their market value or their artistic, historical, consecrated or votive
nature,” F.G. MORRISEY, “The Temporal Goods of the Church,” Commentary on cc. 1254-1310, in (Leter
& Spinit, n. 2572, p. 732).

60 Also see cc. 1254, 1258 and 1259.

61 As representative of the parish in all juridic matters, from time to time a pastor may have
to answer for obligations and/or cxercise rights which belong, not to himself as pastor, but to the jundic
person of the parish and which have become elements of some specific legal (canonical or civil) action.
Such obligations and rights are not within the focus of this dissertation.
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Administration of contributions or gifts with specified conditions or which establish
pious foundations or trusts. Under the first three of those titles the obligations and
rights imposed or conferred by the canons will be developed and treated by detailing
six specific points: (a) the existence and effect of particular law; (b) permissions the
pastor must obtain; (c) the duty to carry out the intention of the contributor/donor;
(d) the requirements of vigilance and reporting; (e) the existence and effect of civil
law; (f) other significant material. The final section, Administration of contributions
or gifts with specified conditions or which establish pious foundations or trusts,
imposes obligations more directly on the parishes as juridic persons than directly on

pastors; that section will be treated in a more general way.

4.4.1 - Acquisition of parish temporalities

(a) The existence and effect of particular law. All temporal goods belonging to
a parish are ecclesiastical goods and are regulated by the canons of Book S (c. 1257
§1). In addition to the canon law on temporalities, it is likely that there may be both
particular law, diocesan regulations, and in a number of cases an unwritten, but
publicly known, diocesan “practice,” perhaps even a custom properly so called, with
regard to collections and fund raising. Canon 1265 §2 directs that the “conference
of bishops can determine norms on fund-raising, which must be observed by
everyone.” If the conference of bishops has produced norms, the pastor is obliged
to follow them. In virtue of c. 1266, the local ordinary may require parish churches

to take a special collection “for specific parochial, diocesan, national or universal
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projects.” There is no requirement that either the finance council or the pastoral
council be consulted by the ordinary before requiring such collections. If the
requirement is issued, the parish is again obliged to cooperate. © Canon law does
not set any particular limit to the number of collections which may be taken up at
any particular liturgy or other gathering, but often a diocese will have norms or
customs which can guide a pastor in that matter.

Just as a parish has a right and a necessity to acquire finances for its own
existence, its buildings, its operating expenses, its present programs and projects, and
its future plans, so also a diocese has a right and a necessity to fund its needs.
Canon 1263 directs that a diocesan bishop has the right to tax a parish to fund
diocesan needs with a tax that is both moderate and in proportion to the income of
each particular parish. This tax can only be validly imposed after the diocesan bishop
has heard the diocesan finance council and the presbyteral council on the matter. ©

Canon 1264, 2° provides a general rule about the establishment of stole fees

for instances in which the Code has not set forth specific regulations. * The general

62 The consultors formulating the Code intended that the local ordinary would use the authority
to call for such special collections in 2 moderate manncr. Sce MORRISEY, “The Temporal Goods of the
Church,” in Letter & Spirit, n. 2507, pp. 714-715 and p. 715, footnote 1 re: Communicationes, 12 (1980),
p- 405 at c. 8.

63 Canon 1263 together with ¢. 127 §2, 2°. Canons 1504, 1505, 1506 of the 1917 Code which
cover somewhat the same matcrial as does the 1983 Code’s c. 1263 did not require that the diocesan
bishop consult with any council before levying taxes nor that taxes be proportionate to the income of the
one taxed.

64 J.J. MYERS, “The Temporal Goods of the Church,” Commentary on cc: 1254-1310, in CLSA
Commentary, p. 867. Also sce cc. 945-958 for laws regarding Mass stipends in general. Canons 945 §2,
947, 948, 950, 952 §51-3 and 1181 have reference to the actual amount of the Mass stipend offering.
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rule is that a meeting of the bishops of a province is responsible for establishing stole
fees. If stole fees have not been established either by canons of the Code or by the
bishops of a province, it would then be proper for pastors to act in accord with the
custom of the diocese in which they serve.

(b) Permissions the pastor must obtain. With regard to all permissions required
in matters relating to ecclesiastical temporal goods the pastor/administrator is well
advised to keep in mind the following: cc. 128 and 1296, which in substance call for
a recompense to persons, physical or juridic, who are injured by the failure of others
to observe “required canonical formalities,” c. 1375, which permits a just penalty to
be imposed for impeding “the legitimate use of sacred goods or other ecclesiastical
goods,” c. 1377, which mandates a just penalty for “One who alienates ecclesiastical
goods without the prescribed permission,” and c. 1741, 5° which lists “poor
administration of temporal affairs with grave damage to the Church whenever this
problem cannot be remedied in any other way.”

In addition to any permissions which particular law may require, c. 1267 §2
mandates that offerings made to a parish: “may not be refused without a just cause
and, in matters of greater importance, without the permission of the ordinary [...]
permission of the same ordinary is required to accept those gifts to which are

attached some qualifying obligation or condition.” A just cause for refusing a

65 MORRISEY, “The Temporal Goods of the Church,” in Letter & Spint, n. 2504, p. 714.

66 This translation departs from that of the CLSA, which concludes with the words “a condition
or a modal obligation.” The words “qualifying obligation or condition” are taken from the CLSGBI Code
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donation could arise from a question about whether the donor is the rightful owner,
the good faith of the donor, the purpose for which it is to be donated, the
circumstances of the donor, what the object being offered is, where it comes from,
what it looks like or depicts. ¥

(c) The duty to carry out the intention of the contributor/donor. Canon 1267 §3
requires: “The offerings given by the faithful for a definite purpose can be applied
only for that same purpose.” This rule is stressed consistently in the Code. * and is
one of the reasons why the permission of the ordinary is required for acceptance of
donations which have qualifying obligations or conditions attached. The ordinary
needs to be sure that the parish involved can foreseeably fulfill such obligations or
conditions before he gives the parish permission to accept a donation.

(d) The requirements of vigilance and reporting. Although particular law may
impose obligations on pastors with respect to reporting acquisitions, cc. 1259-1272 in
that title of the Code do not do so explicitly. By implication however, since c. 1263

establishes that a lawful tax on a parish must be proportionate to its income, it

of Canon Law, English Transaltion, c. 1267 §2.

67 MORRISEY, “The Temporal Goods of the Church,” in Letter & Spirit, n. 2512, pp. 715-716;
M. LOPEZ ALARCON, “The Temporal Goods of the Church,” Commentary on cc. 1254-1310, in Code
Annouated, p. 7183; D. TIRAPU, “Adquisicién de los bicnes,” Commentary on cc. 1259-1272, in Comentario
exegético, vol. IV/1, p. 90.

68 Sece cc. 950, 955 §1, 1294 §2, 1300, 1301 §2, 1302 §2, 1303 §2, 1304 §1, 1305, 1306 §1, 1307
§§1-2, 1308 §2. There are some exceptions provided for in cc. 1308, 1309 and 1310 and they arc usually
based on changing circumstances as the years pass after a donation has been made and/or the donor has
died.
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appears incumbent on the pastor that he present to the diocesan bishop a legally
acceptable proof of what, in fact, is the income of a parish.

(e) The existence and effect of civil law. Clearly, civil law varies from
jurisdiction to jurisdiction, as does particular law. It is necessary to bear in mind that
whenever and in whatever circumstances the law of the Church gives to civil law the
force of ecclesiastical law, to such a “canonization” of civil laws a proviso is always
attached “insofar as they [the civil laws] are not contrary to divine law and unless it
is provided otherwise in canon law.” ® The canons on acquisition do not explicitly
extend canonical acceptance or authority or consequences to civil law in this matter.
The pastor should, however, be alert to any existing civil laws regarding various types
and methods of fund raising, or the transfer of title to equities, real estate or
personal goods, or the type of archives needed to establish in civil law that
obligations attached to offerings have been carried out, or records which may be
required to assist contributors with respect to possible tax deductions or write-offs.

Canon 1268 establishes that property and freedom from obligations in regard
to temporal goods are subjiect to prescription as provided in cc. 197-199. In tumn, c.
197 mandates that with some exceptions, “the Church accepts prescription as it exists
in the civil legislation of the respective nations [...]." In practice the most practical
application of prescription with respect to a parish would have to do with acquiring

real property, or a right of way, or valuable objects, or, conversely and lamentably,

69 Canon 22.
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losing them. ™ Since the pastor is responsible for the administration of parish goods,
he would have an obligation to act prudently with respect to the local civil laws
regarding prescription, which would at least involve consulting a civil attorney about
whether any dangers are posed to parish real estate, rights of way or other goods by
the circumstances of the parish and whether the conditions exist in which the
temporal goods of the parish might be enlarged by prescription in accord with cc. 197
and 198. Whether the provisions of cc. 1269 and 1270 regarding public ecclesiastical
persons would have any recognition in any given civil jurisdiction is questionable, but
that is a question for a civil attorney.

(f) Other significant material. Canons 222 §1 and 1260 through 1262 set down
that the Christian faithful are required to provide whatever is necessary to accomplish
the purposes of the Church, that the diocesan bishop is to admonish the faithful
about that obligation and encourage them to fulfill it following the norms established
by the conference of bishops. The pastor has a right to expect that adequate
offerings will be made to provide the support to which the parish has a right as it
carries out its apostolic works.

Canon 1267 §1 mandates a rule for pastors: “Unless the contrary is

established, the offerings given to [...] [the pastor of a parish] are presumed to be

70 Because prescription can involve either the acquisition or loss of temporal goods and since
usually, if not always, requires the passage of a substaatial period of time, it scems that cc. 1268-1270
would fit more logically under the title The Administration of Goods than in their present location.
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given to that juridic person.” " Canon 531 provides a similar regulation with respect
to offerings given to anyone who performs a parochial function; c. 551 explicitly
applies c. 531 to offerings received by a parochial vicar on the occasion of his
pastoral ministrations. The thrust of this canonical requirement is to assure that the
intention of the donor be carried out with regard to any donation which the Church
accepts. If the donor clearly indicates that a donation is a personal gift to a
particular minister, then that is what it is; lacking such explicit direction, however, it
becomes the property of the parish.

Where parochial benefices still exist in the strict sense, their pastors have the
obligation of accepting and cooperating with the conference of bishops in the
conference’s supervising and management of the benefice — but not the pastoral care

— of the parish “through appropriate norms which are agreeable to and approved by

the Apostolic See,” as required by c. 1272.

4.4.2 - Administration of parish temporalities

(a) The existence and effect of particular law. Canon 1276 §1 establishes that
it is the “responsibility of the ordinary to supervise carefully the administration of all
the goods which belong to [a parish] subject to him.” While he is the supervisor of

administration, the ordinary is not the administrator. In accord with c. 1279 §1, the

71 A particular application of c. 1267 §1’s general principle is found in c. $10 §4: “Any alms
which are given to a church which is at the same time parochial and capitular arc presumed to be given
to the parish unless otherwise evident.”



MINISTRY OF GOVERNING 210

pastor who governs the parish is the administrator of the goods belonging to the
parish, the ordinary has the right to “intervene in case of negligence by an
administrator.” It is not surprising then, that c. 1276 §2 directs: “Ordinaries are to
see to the organization of the entire administration of ecclesiastical goods by issuing
special instructions within the limits of universal and particular law with due regard
for rights, legitimate customs and circumstances.” Whether particular law or special
instructions a pastor has the obligation and right to know of such laws and to obey
them.

Canon 1281 §2 authorizes a diocesan bishop to determine, after he has heard
his finance council, limits and procedures of ordinary administration, which according
to c. 1281 §1, a parish pastor is not to exceed without written authority from the
ordinary. Since the canon does not require a particular law to establish “limits and
procedures of ordinary administration,” the diocesan bishop can oblige pastors by
means of diocesan regulations, guidelines or operating procedures in these matters.

Canon 1284 §3 “strongly recommends” that particular law “issue regulations
concerning [...] budgets and to determine more precisely how they are to be
presented.”  Where such particular law exists, it establishes a real obligation for

the pastor. In addition, however, since the preparation of annual budgets is “strongly

72 It is interesting to observe that c. 1284 §1 requires that administrators fulfill their office with
“the diligence of a good houscholder,” while in paragraph §3 of the same canon even the preparation of
an annual budgets is only a vigorous recommendation. A diligent householder who does not have a budget
two or three or more years into the future secems almost a contradiction in terms.
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recommended” by the universal law, the pastor would need a strong reason to decide
that he would not prepare a budget even if there were no particular law requiring
that he do so. ™

(b) Permissions the pastor must obtain. A pastor, if he is to act validly is
required by c. 1281 §1 to obtain written authority from the ordinary before placing
acts which go beyond the limits and procedures of ordinary administration. Such
limits and procedures may differ from diocese to diocese, but would often place a
limit on how large an expenditure of parish funds for a particular operating or capital
project a pastor can authorize on his own.  Canon 1284 §2,6° requires that the
pastor have the ordinary’s consent to invest excess parish funds; c. 1288 requires the
pastor to have written permission of the ordinary to enter into or to contest a civil
law suit on behalf of his parish. Canon 1289 implies that permission of the
competent ecclesiastical authority is required before a pastor may relinquish his
administrative duties; it also provides that if he does so arbitrarily on his own

initiative and the parish is harmed thereby, the pastor “is bound to restitution.” ™

73 Canon 1028 §§ 1-3 of the CCEQ is substantially the same as c. 1284 §§ 1-3 of the CIC.

74 Although a requirement to seck written permission has certain confining aspects to it, written
permission actually affords a pastor protection in the matter at hand since it is proof that the pastor
followed diocesan regulations and that the ordinary regarded the permitted action as proper.

75 Canon 187 indicates that anyone who wishes to resign an ecclesiastical office needs to have
a just cause for doing so; c. 189 §1 mandates that for validity a resignation must be submitted to “the
authority who is responsible for the provision of the office; in tum c. 189 §2 directs that “the authority is
not to accept a resignation which is not based on a just and proportionate cause.”
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(c) The duty to carry out the intention of the conuributor/donor. Canon 1284 §2,
3° and 4° respectively require the pastor to “observe the prescriptions of both canon
and civil law or those imposed by the founder, donor or legitimate authority,” and
“[.--] apply them [revenues and income] according to the intention of the founder.”

(d) The requirements of vigilance and reporting. Canon 1284 §2, 8° requires
pastors “to draw up a report on their administration at the end of each year,”
without, however, directing what is to be done with the report. Canon 1287 §2 sets
down that there should be norms of particular law according to which pastors “are
to render an account to the faithful concerning the goods offered by the faithful to
the Church, according to norms to be determined by particular law.” If there is no
such particular law, the diocesan bishop appears to be called upon by c. 1287 §2 to
provide the apposite legislation. In the absence of the required particular law a

pastor should follow a set diocesan practice or instruction or custom, if such exists,
although his obligation to do so would not be as strong as to obey particular law.
The term “goods offered by the faithful” concerning which a report is to be
made would not of itself require a full financial accounting reporting on temporal
goods acquired and/or alienated by the parish in other ways, e.g., interest income,
income from payment received in settlement of insurance claims, activities which

raise funds by providing some service, instruction or entertainment, rather than
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simply by requesting that temporal goods be offered to the parish. ™ It is also
interesting to note that c. 1287 §2 does not specify a time frame for the report,
leaving that matter to particular law.

(e) The existence and effect of civil law. Canon 1286 requires pastors “to
observe meticulously the civil laws pertaining to labor and social policy.” Such laws
in various civil jurisdictions may include providing a safe and harassment free work
place, anti-discrimination law in hiring and firing, minimum wage requirements,
contract law, unionization, withholding taxes, unemployment insurance, workers
compensation coverage, social security tax payments, possibly mandated medical and
dental programs, etc. 7 Both points 1° and 2° of c. 1286 are specifications of c. 231
which sets forth in general the obligations and rights of lay employees of the Church
and c. 281 concerning clerics.

The requirements of cc. 1284 §2, 8°, 1287 §§1-2 with respect to reporting
about administration, and of c. 1284 §2, 3° and 4° concerning the carrying out the

intentions of founders, donors and other legitimate authority, may be paralleled by

76 Z.COMBALIA, "Administracion de los bienes," Commentary on cc. 1273-1289, in Comentario
exegético, vol. I'V/1, p. 144; MORRISEY, “The Temporal Goods of the Church,” in Letter & Spirit, n. 2568,
p. 730; LOPEZ ALARCON, “The Temporal Goods of the Church,” in Code Annotated, p. 799. With due
regard for the particular law which might exist in any given diocese, c. 1287 §2 would not seem to require
a report on real estate or other property bought, sold or lcased by the parish unless such activity were to
take place in the same reporting period during which the temporal goods involved were given by the
faithful.

77 Sec J.A. ALESANDRO and AJ. PLACA, “Church Agents and Employees: Legal and Canonical
Issues,” in CLSA Proceedings, 58 (1996), pp. 35-82, especially pp. 55-58; CANON LAW SOCIETY OF
AMERICA, “Canonical Standards in Labor-Management Relations,” in The Jurist, 47 (1987), pp. 545-57S;
T.E. MOLLOY and JJ. FOLMER, “The Canonization of Civil Law,” in CLSA Proceedings, 46 (1984), pp. 43-
65.
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civil law requirements for the filing and/or publication of reports, even certified
financial reports, by religious, charitable, not-for-profit groups, which in some civil
jurisdictions may also be civil corporations, or enjoy a tax exempt status, etc. ™
Canon 1284 §2, 2° calls on the pastor to protect the ownership of ecclesiastical goods
to be protected through civilly valid means, 3° requires the pastor to observe
prescriptions of civil law and “especially be on guard lest the Church be harmed
through the non-observance of civil laws;” and c. 1288 requires the ordinary’s written
permission to file or defend against a suit in civil court on behalf of a juridic person.

(f) Other significant material. Canon 537 requires that each parish is to have
“a finance council which is regulated by universal law as well as by norms issued by
the diocesan bishop.” ™ The purpose of the finance council according to c. 537 is to
provide the pastor with the assistance of the Christian faithful in the administration
of parish goods. As with the parish council, it appears that c. 537 expects that the
pastor will be communicative and cooperative with the finance council members as
he exercises his leadership role with respect to parish temporalities. Canon 536 §2
makes it clear the parish pastoral council is only consultative and that its norms are
to be determined by the diocesan bishop. The Instruction on Certain Questions

Regarding the Collaboration of the Non-Ordained Faithful in the Sacred Ministry of

78 See MORRISEY, “The Temporal Goods of the Church,” in Letter & Spirit, n. 2565, p. 730.

79 Canon 537 concerned with parishes in particular is far more specific than c. 1280 which
concerns juridic persons in general and requires that each juridic person have a finance council or at least
two advisors.
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Priest directs that parochial finance councils “enjoy a consultative vote only and
cannot in any way become deliberative.” ® In view of c. 1276 §2, the ordinary would
be the competent authority to issue statutes for all parishes in a diocese, or, if he
deemed it more prudent, to allow parishes to submit draft formulations of their own
which he might then approve for use in those parishes.

Canon 1286, 1°-2° requires that the pastor very carefully follow “Church
principles in the employment of workers,” paying “a just and decent wage so that they
may provide appropriately for their needs and those of their family.” Although these
stipulations do impose canonical obligations, it is more important still that they are
moral obligations which bind in justice.

Canon 1282 binds pastors to fulfill their duties in the name of the Church
and in accord with the norm of law; * c. 1284 §1 mandates that “All administrators
[pastors] are bound to fulfill their office with the diligence of a good householder.”
Canon 1283, 1° requires that before taking their office pastors must “take an oath
before the ordinary or his delegate that they will be efficient and faithful
administrators.” ® In pursuit of this efficiency, c. 1283, 2°-3° requires the pastor to

“prepare, sign and subsequently renew an accurate and detailed inventory” of all of

80 Ecclesiae de mysterio, an. S, °2. English translation Certain Questions Regarding Collaboration,
p- 16.

81 For pastors both c. 537 and 1280 provide more, but not taxative, specification.

82 Canon 1741, 2°, 4° and 5° enumerates failure to be an cfficient and faithful administrator as
being in substance among the principal reasons for which a pastor can be removed from office.
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the parish’s goods, with descriptions and appraisals, to retain a copy in the parish
archives with another copy in the diocesan curia and to keep such lists up to date.
Canon 1284 §2, 1° lays upon pastors the obligation to see to it that “none of the
goods entrusted to their care is in any way lost or damaged and to take out insurance
policies for this purpose.” Depending on the economic circumstances of the country
and the applicability of its legal system, the diocesan bishop, acting in accord with c.
1276 §2, is to oblige pastors to cooperate with the bishop’s efforts to assist the
parishes and other diocesan entities by centralizing and coordinating the purchase of
materials and services in order to achieve more economical group rates and more
commercial bargaining leverage. Canon 1284 §2, 5° specifies two particular
obligations of good pastoral administration, paying interest on a mortgage when due,
and retiring any capital debt in due course. Perhaps particular mention of these two
duties was made because they also involve payments which are due in justice and on
which the good reputation of the Church in a particular area may stand or fall.
Canon 1285 sets down rights and obligations with respect to pastors making
pious or charitable donations with parish funds. Two important conditions are
imposed, the donations must be within the limits of ordinary administration and from
movable goods which are not part of the parish’s stable patrimony. The limits of
ordinary parish administration would be established by the ordinary in accord with

c. 1276 §2. If those limits are exceeded without written authority from the ordinary,
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such donations or gifts would canonically be invalid in accord with c. 1281 §1. Stable

patrimony would include real estate, structures, whole crops or herds and fixed assets.

4.43 - Disbursing, contracting and allenating parish temporalities

(a) The existence and effect of particular law. Canon 1295 sets down that the
requirements of cc. 1291-1294 are to govern not only alienation but any transaction
which can adversely affect the patrimony of any juridic person. ® Canon 1291 refers
to following “the norm of law.” Depending on the status of the juridic person to
whom the goods belong, the “law” involved may be canon law, the statutes of a public
or private juridic person, proper law and/or particular law. Canon 1292 §1 calls for
the conference of bishops to establish particular norms determining the minimum
and maximum value limits for “ordinary” (as opposed to “extraordinary”) alienation.
Canon 1293 §2 indicates that “other safeguards prescribed by legitimate authority are
also to be observed.” Since c. 519 prescribes that a pastor immediately governs a
parish and c. 515 §3 sets down that a parish is a juridic person, c. 1279 imposes on

the pastor the responsibility of the administration of the parish’s ecclesiastical goods.

The pastor of a parish, therefore, has a canonical obligation to be alert to any

83 Although c. 1284 §2, 1° is not included along with cc. 1291-1294, from a practical point of
view it is essential to be aware that the patrimony of a parish can be seriously worsened in an instant and
without the permission of “a competent ecclesiastical authority” by the failure to have in force adequate
insurance coverages for general public liability, fire, flood in some areas, theft, workers compensation, etc.
and even business interruption where the parish may operate a school, nursery or summer camp, etc.
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matters that could decrease, destroy or seriously encumber the patrimony of the
parish. In practice he may need to seek advice from canon and civil lawyers. *
(b) Permissions the pastor must obtain. Canon 1291 requires that the pastor
have the permission of the competent authority to validly take part in an alienation
of parish goods worth more than the established minimum value and less than the
established maximum value. Canon 1292 § 1 directs that “the diocesan bishop with
the consent of the finance council, the college of consultors and the parties
concerned [i.e. parties with rights in the matter]” is the competent authority to give
the pastor of a parish permission for alienations of parish goods within the same
established minimum and maximum values. Those minimum and maximum values

of alienation are to be established by the conference of bishops for its region. *

84 Canon 1279 §l.

85 In cc. 638 §§1-2 and 1281 §§1-2, the Code distinguishes “the limit and manner of ordinary
administration” and the concept of “extraordinary administration®; c. 1292 §1 dcaling specifically with
“alienation” mentions “the range of the minimum and maximum amounts [of the value involved in an act
of alienation] which are to be determined by the conference of bishops for its region”; c. 1292 §2 regulates
a case which “exceeds the maximum amount.” These three terms are interrelated and regulate three
different levels or spans of monetary values of alicnations of ecclesiastical goods. These spans are: (a) the
span of lowest regulated values, (b) the span of medium regulated valucs, and (c) the span of highest
regulated values. Before the (a) span of lowest regulated values can be determined in a region, the
maximum and minimum of the (b) span of medium regulated values, referred to in ¢.1292 §1, is
determined by the conference of bishops for its region and their determination must be reviewed by the
Apostolic See before it is promulgated and achieves the force of law in accord with ¢. 445 §§1-2. Fora
parish the minimum and maximum limits of the (a) span of lowest regulated values are the “limits [...] of
ordinary administration” mentioned in c. 1281 §§1-2. Those limits are established by the diocesan bishop,
and the pastor, with due regard for particular law, can operate on his own judgment up to the maximum
allowed by the diocesan bishop. The maximum value the diocesan bishop can allow (or the (a) span of
lowest regulated values must be less than the minimum level for the (b) span of medium regulated values,
because the diocesan bishop himself neceds consent in accord with c. 1292 §1 in order toalicnate regulated
values between the minimum and the maximum of the (b) span of medium regulated values. For
alienations in excess of the maximum limit of the (b) span of median regulated values, that is alienations
which are in the (c) span of the highest regulated values, the permission of the Holy See is required. The
cash value amounts represented by cach of those three spans will be likely to vary from one bishops’
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Beyond the maximum value thus established the permission of the Holy See is
required, as is also the case which goods donated to the Church through a vow and
those which are especially valuable for artistic or historical reasons (c. 1292 §2).
Canon 1292 §3 also mandates that if the alienation is divisible, then for
permission to be valid it is necessary that “parts which have previously been alienated
must be mentioned in seeking the permission.” Canon 1292 §4 establishes for those

giving advice or consent in alienations the obligation and the right to be “thoroughly
informed concerning the economic situation of the juridic person whose goods are
proposed for alienation and concerning previous alienations.” That obligation and
right of theirs implies an obligation on the part of the pastor of a parish to be
thoroughly candid and cooperative in supplying the necessary information to them.
To alienate goods whose value is more than the minimum level established for the
region, c. 1293 requires a just cause, an estimate in writing of the value of the object
to be alienated from at least two experts and compliance with other safeguards which
may be prescribed by legitimate authority so that the Church will not be harmed.
(c) The duty to carry out the intention of the contributor/donor. Strictly speaking
canons 1290 through 1298 do not mention intentions of donors or contributors.

Somewhat analogous to those concerns, however, is c. 1294 §2, which mandates that

conference to another around the world and to be based on a relative judgment reflecting the local
economy in any given area.
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monies acquired by means of alienations is to be “wisely expended in accord with the
purposes of the alienation.”

(d) The requirements of vigilance and reporting. These appear implied in c.1292
§§1-2 and expressly stated in §§3-4 of the same canon, cc. 1293 §1, 2°, 1294 §2, 1296
and 1298. All are treated passim in this section 4.4.3.

(e) The existence and efffect of civil law. Pastors are obliged to observe local
civil law on contracts and payments in accord with c. 1290, with the exception of civil
laws which “are contrary to divine law or canon law.” % Canon 1297 indicates that
norms concerning the leasing of Church goods are the responsibility of the
conference of bishops. Any prudent kind of leasing, however, will certainly involve
a civilly enforceable contract which is “canonized” by c. 1290. In addition to the
obligation of observing the local laws on contracts and payments, a pastor would also
be bound by the norms from the conference of bishops, which might also include
means of calculating charges to be made, types of insurance to protect the Church’s
interests with respect to properties to be leased, or to protect the Church when using

property it has leased from others, etc.

86 Canon 1290 concludes with a special reference to c. 1547 superseding civil law. Canon 1547
sets down that “proof by means of witnesses is admitted in every kind of case under the supervision of the
judge.” Thus if, subsequent to entering into a written agreement required by civil law about contracts or
payments, the partics were to agree orally to different terms in the presence of witnesses, a civil court
might hold that the written agreement remains in force, while a Church tribunal might decide in favor of
the subsequent agreement as testified to by the witnesses. For example, confer c. 1299 §2. In any
circumstances in which civil law might apply, a prudent pastor will consult a knowledgeable civil attomey.
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As they administer parish property, pastors are obliged to follow canonical
procedures and they may be appropriately punished for neglecting to do so. Canon
1296 establishes what is to be done when ecclesiastical goods have been alienated in
violation of canonical norms, which is nevertheless civilly valid. Among the generally
stated possible courses of action is the implication that the person(s) respoasible
might be subject to Church sanctions, as provided in Book 6 of the Code, ¥ or civilly
sued for damages.

(f) Other significant material. Canon 1294 §1 cautions that “Ordinarily an
object must not be alienated for a price which is less than that indicated in the
estimate.” Reference to an “estimate” is also found in two other canons. In c. 1283,
2° it refers to the value of goods in an inventory which an administrator is required
to compile before taking up his or her duties. In c. 1293 §1, 2° an estimate is
required for the alienation of goods, the value of which exceeds the minimum sum
above which the diocesan bishop needs to consult and obtain consent from his
finance council and college of consultors. Canon 1295 directs that the requirements
in cc. 1291 through 1294, treated above, are to be observed in all transactions
“through which the patrimonial condition of a juridic person can be worsened.” This
poses a number of obligations for a pastor, since the parish he govemns is a juridic

person. Canon 1298 obliges pastors not to sell or lease an object of any importance

87 Both cc. 1375 and 1377 allow for a just penalty in such circumstances and depending on the
facts in any given case several of c. 1741’s causes for legitimate removal of a pastor might be found to be
present.
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which belongs to the parish either to himself or to close relatives * without “special

written permission of the competent authority.”

4.4.4 - Administration of contributions or gifts with specified conditions,
or which establish pious foundations, or trusts, accepted by the parish

A pastor’s contact with cc. 1299 through 1310 is based on some contributors
attaching conditions to their donations. ® Canons 1300 and 1303 §2 provide that,
once accepted, conditions attached to gifts and contributions are to be carried out
most diligently. These canons concera the handling of such “conditioned” offerings,
trusteeships and/or pious foundations. The first obligation of the pastor of a parish
receiving an offer of any sort of conditioned contribution is to inform the ordinary
and obtain permission before accepting the conditioned contribution. Canon 1267
§1 requires such permission with respect to general donations and c. 1304 §1 requires
the ordinary’s written permission for a parish to accept a foundation. By analogy with
both of those canons plus c. 1302 §1, which directs “a person who accepts the role

of trustee|[...] must inform the ordinary of this trust,” it appears that the ordinary’s

88 Specifically up io the fourth degree of consanguinity (blood relatives) or affinity (in-laws).

89 Canon 1299 §2 does not impose an obligation specifically on a pastor, but if a pastor is the
only one who knows that the formalities of civil law were not observed with the result that the will of a
deceased person for the good of the Church cannot be enforced, he would be obliged by this canon to sece
to it that the heirs are advised of the decedent’s wishes in the matter. Considering the possible civil law
ramifications of such an action in various civil jurisdictions, the pastor might be well advised, by analogy
with c. 1288, to consult his diocesan bishop before acting.



MINISTRY OF GOVERNING 223

permission should be sought by the juridic person of a parish even before accepting
a trusteeship. *

If the parish receives the requisite, or prudently sought permission and accepts
the “conditioned” contribution, pious foundation, or trusteeship, then the pastor has
the obligations and rights which arise from the document directing how the
contribution is to be used or establishing and governing the goals and operation of
the trust or pious foundation. *

Canons 1308 and 1309 do not impose obligations or confer rights on pastors,
but they concern the reduction and/or transfer of Mass obligations and may,
therefore, involve the Mass obligations arising from stipends received from whatever
source by the juridic person of the parish governed by the pastor. A parish pastor

needs to know that he does not have a canonical right to reduce or transfer Mass

90 Canon 285 §4 forbids a cleric, who does not have his ordinary’s permission, to assume a
secular office which entails an obligation to render an account. A parish is not a physical person in sacred
orders as a cleric is, but a parish is a juridic person which by accepting a trust, may, depending on the
nature of the trust and local civil law, become involved in civil requirements of rendering accounts about
the trust to the state. Although the parish is not a cleric, the ordinary might have even more serious
reasons for judging that a parish should not become involved in such civil regulations, especially if the state
is clearly hostile to the Church. It would scem prudent for a pastor to consult the ordinary before
accepting a trust in the parish’s name as its legal representative.

91 Legal last wills and testaments are by their nature written documents. Canons 1306 and 1307
require that there be copies of terms and obligations of any foundation held by the juridic person involved
and filed in the curial archives. There is no explicit canonical requirement that the terms and conditions
of a trust be in a written document. Nevertheless c. 1302 § 2 requires the ordinary to exercise on behalf
of trusts the same vigilance required of by c. 1301 §2 for the execution of pious dispositions. The vigilance
required by c. 1301 §2 includes “cven [...] visitations, so that pious wills are fulfilled; other executors must
render him an account conceming the performance of their duty,” thereby implying that trusts should be
set down in written documents, so that the ordinary may know what ought to be done and other executors
can have a definite basis for the account conceming their performance. In addition, by analogy with cc.
1306 and 1307 a trust made orally should be put into writing and copies of the trust establishment,
conditions and fulfillment be appropriately archived.
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stipend obligations; if problems arise in these matters, the diocesan bishop is to be
consulted. Canon 1310 provides for a similar situation which might arise with respect
to contributions received for other pious causes or purposes and modifying or
transferring the obligations they generate for the juridic person of a parish. Again
a pastor is not authorized to make any adjustments, such matters must be presented
to the diocesan bishop.

Pastors must also take note that some of the trusts, foundations, last wills and
testaments and other forms of “conditioned” gifts may be subject to civil laws which
impose civil filings, financial reports, and/or administrative requirements.

Compliance with such laws is a canonical obligation of the pastor in view of c. 532.

4.5 - SHARING OF OBLIGATIONS AND RIGHTS

The pastor’s tasks of governance extend through a varied spectrum of
activities. Some activities require the pastor to exercise the power of governance,
specifically the executive power of governance, e.g. delegating the faculty to visiting
priests or deacons to assist at marriages, dispensing or commuting vows or
promissory oaths, dispensing from the observance of feasts and/or fasts. The pastor
cannot share with lay persons any exercise of the executive power of governance
except as c. 129 §2 provides “in accord with the norm of law,” which does not seem

to provide for sharing the executive power of governance in the case of the office of
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pastor. ? In the broader and less exact manner of speaking of governance or
administration, the pastor’s obligations include, but are certainly not limited to,
visiting poor families in a parish, preparing parish budgets which may range into the
hundreds of thousands of dollars per year, determining dates for a parish lecture
series on social justice, discharging an incompetent parish employee, mediating a
disagreement about which parish society has the right to use the parish auditorium
at a particular time, protecting parish interests in a potentially crippling law suit.
Throughout this chapter consideration has been given to many of the ways in which
others are able to share the burdens of a pastor of a parish as he carries out his work
of governance or administration. Often the pastor will do so personally, but in
various circumstances he may choose to share his authority, his governing rights, by
“delegating” others to carry out some of his obligations. Depending on the
circumstances, his delegation may be either a precise canonical delegation of another
priest or deacon or a simple act of administration. *

Since the pastor of a parish is able to share with others to some extent almost
all of his governing and administrating obligations, except those which require the
exercise of the executive power of governance, it may be more sufficient and practical
here to make only two observations. The first has been noted before, but bears

repetition. It is that the pastor cannot fulfill his obligations by simply appointing

92 The pastor has ncither legislative power of governance nor judicial power of govemance, as
a result he has no authority in those arcas to share with others.

93 Delegation to assist at marriages would be canonical in accord with c. 1111 §1.
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others to perform various administrative tasks. The obligations remain his and he
must evaluate how others carry out their assignments under his authority. The pastor
must provide that kind of effective supervision which may be necessary for the
successful fulfillment of his obligations. Such supervision may include taking a
particular assignment or appointment away from one individual and assigning the
work to another, or completely replacing a person whose abilities are unequal to the
task assigned.

Secondly, although the pastor is encouraged by the Code to govern in a
cooperative, communicating and consultative manner, nevertheless the parish finance
council required by c. 537, the parish pastoral council which may be mandated as
described in c. 536 §1 and, by implication, any other group of parishioners who offer
advice to the pastor “enjoy a consultative vote only and cannot in any way become
deliberative structures.” * It is the pastor who governs the parish; * he has the

responsibility for the administrative decisions which are made.

CONCLUSION
As the pastor participates in the mission of Jesus, priest, prophet and king, the
pastor truly governs the parish community entrusted to him. Recognizing that the

pastor will need help in the extremely complex and important work of governing, the

94 Ecclesiae de mysterio, ant. 5, °2. English translation Certain Questions Regarding Collaboration,
p- 16; also see ant. S in totw. English translation Certain Questions Regarding Collaboration pp. 15-16.

95 Canon 519.
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Church in various canons calls on other clergy, the religious and the laity to
cooperate with the pastor and assist him in different ways according to their state in
life and expertise. Often some of the assistance will be spontaneous and supplied by
volunteers who see one need or another and offer to assist the pastor, some will be
organized by the pastor himself, some may come from “Third Orders” or other
associations of the faithful, both formal and informal.

Formal assistance envisioned by the Church includes a parish finance council,
a parish council and, depending on the circumstances of the parish, regular
consultations among the clergy staff of the parish and their common endeavor in
fulfilling the total parochial ministry. *® Informal assistance may take place in the
work of many ad hoc groups and through a personal, open, alert, caring that is
mutual between the Christifideles and their pastor within the parish community.

There are also canons which treat the ecclesiastical office of pastor. Some of
those canons regulate the stability of the office, touching its reception, retention and
resignation by the pastor, or provision of the office, or transfer or removal of a
pastor by competent Church authority. Other canons govern a type of pastorate
which involves more than one priest, all endowed with the faculties of pastor caring

for the same parish in solidum, a single pastorate accomplished as a team. ¥ The

96 Canons 536 §1, 537, 545 §51-§2, 548 §§2-3 and 550 §2 in conjunction with c. 280.

97 In American English the terms in wide use are “co-pastorate”and “tcam pastorate.” It is
important to distinguish “a co-pastorate” and “a team pastorate,” cither of which can only include priests,
from the term “pastoral team,” which may encompass a parish’s entire professional staff of clergy and laity.
For the same reason it is necessary to distinguish a “parochial vicar® from a “pastoral assistant.”
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obligations and rights of pastors in accord with those canons are treated in the next

and final chapter.



CHAPTER FIVE
THE OFFICE OF PASTOR OF A PARISH

INTRODUCTION

Most of the obligations and rights of a pastor of a parish arise from the many
and varied ways in which he serves by leading the people of his parish in their shared
pilgrimage on earth. Those obligations and rights flow from the pastor’s sharing in
the threefold mission of Christ as the pastor teaches the true faith, celebrates
sanctifying activities with and for his parishioners through his participation in the
ministerial priesthood of Jesus and governs the Christifideles within the parish
community. The canons which express such obligations and rights point out to the
pastor the work he is expected to accomplish within the Church.

Some other obligations and rights connected with the ecclesiastical office of
pastor of a parish relate more to enabling the pastor to know what stability in office
he may expect as pastor of a parish. The canons which establish those parameters
regulate conferral and loss of the office of pastor, stability in office, resignation,

removal, deprivation and transfer.

229
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5.1 - CONFERRAL AND LOSS OF THE OFFICE OF PASTOR OF A PARISH

Various canons regulate the provision of the office of pastor, taking possession
of the office, stability in office, resignation, removal and transfer from office.
Throughout the previous chapters in this dissertation a great deal has been written
about the “good works” a pastor is obliged to try to accomplish and the right that he
has to fulfill his duties. The canons treated here deal more frequently with the rights
of a pastor than with his obligations. Obligations are not lacking among these
canons, however, since in some circumstances the pastor’s right to do something
imposes a practical, if not canonical, obligation to exercise the right or explain why
he is not doing so. For instance, if his pastoral administration is challenged, the
pastor has a right to respond, but if he does not exercise that right in a timely

manner, he may expose himself to further criticism.

5.1.1 - Conferral of the office of pastor of a parish

How does a priest become a pastor? Canon 523 establishes that “the diocesan
bishop is the person competent to provide for the office of pastor by free conferral
unless some other person possesses the right of presentation or of election.” !
However, the same canon also calls attention to c. 682 §1 which sets down special
rules for the appointment of a religious to any ecclesiastical office in a diocese.

Canon 682 §1 determines that if an ecclesiastical office in a diocese is to be

' Whether free conferral, presentation, election or postulation provides a candidate for the
pastorate, he must be able validly to assume the office in accord with c. 521 §1. For a vacant or impeded
diocesan see c. 525 regulates competence to install, confirm or freely confer a pastorate. Also see c. 148.
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conferred upon a religious, “the religious is to be appointed by the diocesan bishop,
following presentation or at least assent of the competent superior.” 2 A priest may
be called to the pastorate by accepting a free conferral, or being deemed suitable as
a presented candidate, or having been confirmed as an elected candidate (or
admitted as a postulated candidate). Nevertheless, because a parish exists to provide
pastoral care for the parishioners, * c. 527 §1 directs that a priest acquires the
pastoral care of a parish and is bound to carry it out “from the moment he takes
possession of the parish.” A priest does not become a pastor in full right, does not
have a ius in re, until by taking possession of the parish he simultaneously takes upon
himself the care of the parish community and the duty to supply that care. So
important is the care of the people of the parish that c. 517 §3 directs the local
ordinary to set a definite duration of time within which the designated priest must
take possession of the parish or the local ordinary can declare the parish vacant.

When a parish is declared vacant under such conditions, the local ordinary has not

? Selection by presentation is regulated by cc. 158-163. Canon 159 mandates that “No one may
be presented who is unwilling.” In accord with c. 160 more than one candidate can be presented for the
same office. Unsuitable candidates can be rejected under cc. 161 §1 and 162. If a suitable and willing
candidate is presented, c. 163 indicates that he has a right to be installed; if there are several suitable and
willing candidates, the person who has the right to install must install one of those candidates. A single
willing and suitable person presented would have a ius ad rem to the office in question until he is actually
installed in that office. Elections are treated in cc.164-179, and elections encompass a possibility of a
postulation, which is covered by cc. 180-183. Canon 523, especially when read in the light of CD, nn. 28
and 31, which are included among its fontes, implics that the clection of someone as pastor of a parish
would fall under the requirements of c. 179 as an clection which requires confirmation and that the
diocesan bishop would have both the obligation and the right to judge the suitability of the candidate as
provided in c. 149 §1 and CD, n. 31 before giving his confirmation.

* Canons 515 §1 and 519.
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removed a pastor, since the priest designated never took possession of the office nor
accepted its obligations. The local ordinary has cleared the way for the appointment
of a pastor who will provide pastoral care for the people of the parish.

The first obligation and right of the pastor of a parish appears to be that he
formally take possession of the parish. Nevertheless, c. 527 §2 also allows“for a just
cause, however, the same ordinary can dispense from ...[a formal or usual installation
ceremony]; in such a situation the dispensation communicated to the parish replaces
the formal taking of possession.” ¢

One obligation of a priest at the beginning of his term of office as pastor is
to make a profession of faith as required in c. 833, 6°. * By the act of taking
possession of the parish the pastor becomes bound to carry out the pastoral care of
the parish, as required by c. 527 §1.

Also, in accord with c. 152, a priest appointed to be a pastor should resign any

other ecclesiastical offices he may hold, if they would be incompatible with his

‘ In the case of a team ministry only the moderator needs to be formally installed as prescribed
in c. 527 §2.

’ If a local ordinary dispenses from formal taking possession in accord with c. 527 §2, when does
the new pastor make the profession of faith required by c. 833, 6°? The required profession of faith is to
be made personally in the presence of the local ordinary or his delegate at the beginning ofa pastor’s term
of office. Canon 833, 6° requires only the presence of two persons, does not call for any particular
ceremony, and is not subject to a strict interpretation in accord with c. 18; in addition, c. 527 §2, although
subject to a strict interpretation in accord with c. 18, merely requires a just cause for granting a
dispensation from formal taking possession. As a result, it does not seem that the words of c. 833, 6°, “at
the beginning of their term of office...,” need be taken to mean that the profession of faith must be made
on the exact day, hour and moment at which the pastor takes possession of the parish. If, then, the formal
ceremony is dispensed, the local ordinary or his delegate and the pastor should agree on a mutually
convenient time and place, allowing for local travel conditions and distances involved, for the profession
of faith around the time of the pastor’s taking possession of the parish.
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serving a parish community as its pastor. ®* Entering into the service of a particular
parish also, as a general rule, requires that the pastor reside “in a parish house close
to the church” as prescribed by c. 533 §1. Nevertheless, the same paragraph of c. 533
does allow the local ordinary to permit a pastor “to live elsewhere especially in a
house shared by several presbyters, provided there is a just cause and suitable and
due provision is made for the performance of parochial functions.* The use of the
word “elsewhere” (the Latin “alibi”) leaves no doubt that such a legitimate residence

could be outside of the parish boundaries. ’

5.1.2 - Stability of the office of pastor of a parish

Canon 522 mandates that the pastor “ought to possess stability in office and,
therefore, he is to be named for an indefinite period of time.” Canon 193 §1 directs

that an individual who has been appointed to an office for an “indefinite period”

° In addition, c. 149 §1 requires that *In order to be promoted to an ecclesiastical office, a

person must be in communion with the Church [...}.° If a priest appointed to be a pastor were
excommunicated, even latae sententiae, he could not discharge any ecclesiastical office or take part in any
public worship ceremonies (c. 1331 §1). In the extremely unlikely circumstances that the excommunication
had been imposed or declared, he could not validly acquire the office (c. 1331 §2, 4°).

7 Do pastors living outside of their own parishes become subjects of the pastor within whose
parish boundaries they live? The canons of the Code do not appear to take up this question specifically,
yet c. 465 of the 1917 Code and 533 §1 of the 1983 Code authorize the local ordinary to allow the pastor
to reside outside of the parish. Also, the existence of personal parishes is acknowledged by c. 216 §4 of
the 1917 Code and c. 518 of the present Code and pastors of personal parishes often live within the
boundaries of territorial parishes of the same rite. Perhaps it could be argued that there is a lacuna legis
concerning the relationship of such pastors with the pastor of the territorial parish in which they reside.
If so, an argument might be made that since a pastor is the “proper shepherd of the parish entrusted to
him," (c. 519), it would be lacking in canonical equity, or that an incompatibility would arise, if he is
regarded as a member of the “definite community” (c. 515 §1) of another parish and/or a subject of its
pastor (c. 107 §1) even though he resides within the boundaries of the other parish.
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cannot be removed from the office except for grave reasons and according to the
procedure determined by law. * Nevertheless, c. 522 also authorizes each conference
of bishops, for its own area, to permit by decree, that the pastor be appointed for a
term of a certain period of time. Many National Conferences of Bishops, among
them those of Canada, Ireland and the United States, have issued decrees
authorizing a six year, renewable term. ° The exact text of each such decree as
reviewed and approved by the Holy See would appear to be very important, since it
will have the status of particular law throughout the territory of the conference of
bishops which issued it. The texts for Australia, Canada and the United States

establish that pastors may be appointed for six year terms, that of Ireland holds an

 Canon 193 §2 also protects those on whom an office has been conferred for a set period of
time so that before the expiration of their term they can be removed only for the same “grave reasons and
according to the procedure determined by law.” In addition, c. 539 implicitly expresses a gencral right of
a pastor to retain that ecclesiastical office even if, although prevented from exercising his office, he has
not been removed or transferred from, or deprived of the office of pastor in accord with Church law; cc.
1747 §3 and 1752 express the same point explicitly and specifically with reference to an administrative
process of removal or transfer while recourse is pending.

As reported in Code Annotated, Appendix III, “Complementary Norms to the Code
Promulgated by English-Language Conferences of Bishops,” pp. 1310, 1321, 1346, 1358, 1396, 1417, by
1993 the Conferences of Bishops of Australia, Canada, Gambia, Liberia, Sierra Leone, Ircland, the
Philippines, and United States of America had decreed permission for a six year term as pastor, which
could be renewed at the diocesan bishop’s discretion. Interestingly, however, the Conference of Bishops
of Ireland decreed that ordinarily pastors should be appointed for an indefinite period but that in special
situations, on occasion, a pastor might be appointed to a term of not less than six years, renewable by the
bishop; the Conference of Bishops of the Philippines decreed that the fundamental norm was for a pastor
to be appointed for an indefinite period, but also allowed a term of six years renewable. Also, in
conformity with c. 522 the Spanish episcopal conference has accepted the appointment “ad certum tempus”
as a faculty which “the bishop can use when he considers it opportune to act in that way; but not as the
only law.” Boletin oficial de la conferencia episcopal espariola 1 (1984), p. 101 as quoted by A. MARZOA,
“Remocién y translado de pirrocos,” Commentary on cc. 1740-1752, in Comentanio exegético, vol. IV/2, p.
2168. The Comentario exegético also holds that CD, n. 31 and c. 522 favor the indefinite term as the norm
for a pastor. See SANCHEZ-GIL, “Parroquias [y] pdrrocos,” in Comentario exegético, vol. 11/2, pp. 1240-1243
and MARZOA, “Remocién y translado de pdrrocos,” in Comentario exegético, vol. IV/2, pp. 2165-2173,
especially pp. 2167-2168.
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indefinite term as the norm but provides that on occasion in special circumstances
a pastor may be appointed to a parish for a period of not less than six years, that of
India leaves to the bishops the adoption of limited tenure for pastors. All of the
those texts say that the diocesan bishops may appoint pastors for limited tenures,
Ireland’s text places a limitation on the practice, and India’s seems to be the
broadest. Since (a) none of the texts on their face bind any given bishop to follow
limited tenure as the only procedure in his diocese, and (b) none of the texts specify
an exemption from or derogation from c. 522, it appears that each diocesan bishop
has a choice to make each time he appoints a pastor in that he may appoint one
pastor for an indefinite period and another for the term and under the conditions
decreed by the conference of bishops for his area. If a pastor is appointed for a
definite term, then he loses the office de iure when (a) the period of time for which
he was appointed comes to a close (c. 184 §1) and (b) from the moment that the
competent authority communicates to him that he has lost the office by the
expiration of the term (c. 186). At that time the diocesan bishop would seem to be
free to reappoint the pastor or not to do so, for any additional term or terms allowed
by the decree of the conference of bishops, or indefinitely as provided by c. 522.
In the case of a priest who is a member of a religious institute or a society of

apostolic life the matter is quite different. ' Canon 682 §1 requires that either the

° Canon 682 §§1-2 (and c. 671, a more general canon concerning religious accepting offices) use
only the term “religious” and are in the section of the Code which deals with Religious Institutes; however,
c. 537 specifies that c. 682 §2 applics to removal of pastors who are members of religious institutes or
societies of apostolic life and c. 738 §2 specifically applies cc. 679 through 683 to members of societies of
apostolic life. There appear to be two possibilitics with respect to members of secular institutes. A
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priest is presented by his religious superior or that the religious superior gives written
consent to the appointment of the priest before the diocesan bishop can appoint the
priest a pastor. Canons 682 §2 and 738 §2 leave the removal of a priest member of
a religious institute or of a society of apostolic life from an ecclesiastical office in a
diocese to the discretion of either the authority who made the appointment or the
superior. Canon 682 §2 also requires that prior notice of the removal be given to the
other authority by the authority who is effecting the removal. Neither authority
needs the consent of the other for such a removal from office, nor is either required

by law to give reasons to the other. !

member of a secular institute who is incardinated in a particular diocese and appointed a pastor would
serve under the same canons as any other diocesan priest. Nevertheless, c. 266 §3 establishes that clerics
can be incardinated into a sccular institute itself “by virtue of a grant of the Apostolic See.” Canon 715
§2 provides that members incardinated in a secular institute “are appointed to particular works of the
institute or to the governance of the institute, they depend on the bishop in a way comparable to religious.”
Such dependence would include regulations of c. 682 §§1-2 with respect to the appointment of religious
to and/or their removal from ecclesiastical offices in a diocese. How does a member of a secular institute
who has been legitimately incardinated into the institute itself, but is not appointed to particular works or
the governance of the institute relate to a bishop who might wish to appoint him as pastor of a parish?
There appears to be a lacuna legis on this point. Perhaps a proper application of c. 19 would establish that
a priest in those circumstances should relate to the bishop as a religious, since (a) by incardination into
the institute he is no longer a diocesan priest and (b) his de facto competent canonical superior would be
another priest incardinated in the secular institute rather than any diocesan bishop.

"' Among the canons concerning Individual Decrees and Precepts, c. 51 requires: “A decree
should be issued in writing, giving, in the case of a decision, the reasons which prompted it, at least in a
summary fashion.” Either the bishop or the superior of the institute will presumably have made a decision
as part of deciding on a change of a priest’s assignment, the fact that there should be a written document
explaining the reasons for the decision does not impose any obligation on the writer of the explanatory
decree to share it with anyone clse, he may simply place in a file. The appointment, transfer or removal
of a pastor who is a member of a religious institute or a society of apostolic life is regulated by c. 682 §§1-
2 rather than by cc. 523, 538 and 1740-1752. As a result, if a religious pastor wished to take recourse
against his being transferred or removed, his recourse would be in accord with cc. 1732-1739, rather than
cc. 1740-1752 to which he has no canonical right. Sce T. RINCON PEREZ, “The Apostolates of Institutes,”
Commentary on cc. 673-683, in Code Annotated p. 463.
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Stability in office also depends on the pastor himself, his health and his age.
A pastor who has been appointed for a definite term may prolong his pastorate by
serving and leading his community well and thus motivating the bishop to appoint
him to an additional term or terms as pastor. A pastor whose term is indefinite, and
whose health is good, may also prolong his pastorate by serving and leading well and
in that way motivating his bishop to defer acceptance of such a pastor’s resignation
when it is offered as he completes his seventy-fifth year of age. *?

A term of office whether indefinite or for a definite period can also be
brought to a close by a pastor who chooses to resign, but he is required to have a just
cause for resigning. > A pastor’s resignation, however, does not become effective
unless it is accepted by the diocesan bishop. '* By analogy with c. 401 §2, if a pastor
“becomes less able to fulfill his office due to ill health or another serious reason,” he
would be eamestly requested to resign. Depending on how ill he might be, or how
serious other reasons might be, a pastor might have a moral obligation to resign for
the good of the people of the parish. '

Canon 538 §3 establishes that:

2 Canon 538 §3.
2 Canons 187, 189 §2 and 538 §1.

' Canon 538 §§2-3.

®  In connection with any “requested” resignation, the provisions of c. 188 should be bome in

mind: “A resignation submitted out of grave fear, which has been unjustly inflicted, or because of fraud,
substantial error or simony is invalid by the law itself.”
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When a pastor has completed his seventy-fifth year of age he is

requested to submit his resignation from office to the diocesan bishop,

who, after considering all the circumstances of person and place is to

decide whether to accept or defer the resignation [...]. '

Canons 354, 401 and 538 §3, treating respectively of retirement age for
cardinals, bishops and pastors of parishes, establish that when they complete their
75th year (i.e. at midnight ending their 75th birthday in accord with c. 202 §1) they
are requested by the law to present their resignations to the apposite authority. V’
Strictly speaking each of those canons is making no more than a true request. It is
a request, however, which clearly generates a moral obligation on the part of each
bishop and pastor who reaches the age of seventy-five, that: he objectively consider

the good of the souls who have been committed to his care, realize that the Church

regards his having reached seventy-five years of age as a just cause for him to retire

and weigh the guidance provided by c. 223 §§1-2. '*

' The translation of c. $38 §3 used here departs from that of the CLSA translation. The Latin
“rogatur” is rendered “is requested” here. The CLSA translation used the words “is asked” here, but in
translating cc. 354 and 401 on the same general topic of retircment, translates the same Latin verb with
the word “requested.”

7 READ, “Parishes, Parish Priests and Assistant Priests,” in Letter & Spinit, n. 1072, p. 300.

" Considerable, although relatively recent, history suggests that the *requesting” remains simply
a request, but a request to which the Church has manifested its expectation and administrative need of a
positive and cooperative response. In CD, n.31 pastors of advanced yecars who were no longer able to
perform their duties fruitfuily were called upon to offer their resignations spontancously, or when the
bishop requested it. In Ecclesiae sanctae I° Pope Paul VI directed that all pastors were asked to present
their resignations to the proper bishops not later than the complction of their 75th year of age. See POPE
PAUL VI, Apostolic Letter, Motu Proprio, August 6, 1966, On the Implementation of the Decrees Christus
Dominus, Presbyterorum ordinis and Perfectae caritatis Ecclesiae sanctae I°, in AAS, 58 (1966), pp. 757-
758, here at n. 20 (3), pp.- 768-769. English translation in FLANNERY, Conciliar and Post Conciliar
Documents, p. 603. Cardinals were also called upon to submit their resignations, but at the age of 80; sce
POPE PAUL VI, Motu proprio, Advancing Age and the Ability to Fulfill Centain Offices of Greater
Moment Ingravescentem aetatem, November 21, 1970 in A4S, 62 (1970), pp. 810-813, here at n. I, pp. 811,
requests cardinals to submit their resignations at 75. English translation in CLD, 7(1968-1972), pp. 143-
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In addition, the text of c. 538 §3 is a single (although compound) sentence,
which sets out a three step process that the Church expects will take place when each
bishop or pastor becomes seventy-five years old: submission of resignation at 75,
consideration and acceptance or rejection of resignation by the diocesan bishop,
suitable support and housing for the retired pastor. It seems not improbable,
therefore, that the use of the word “requests” is an application of the third principle
of revision of the Code, “canonical norms are not to impose duties where instructions,
exhontations, persuasions and other helps, by which communion among the faithful is
warmly promoted, seem sufficient to achieve the Church’s goal more easily.” (Emphasis

added.) " In this case the goal of the Church is the good of souls.

5.1.3 - Removal from, or deprivation of the office of pastor of a parish
Various circumstances also exist which can adversely affect a pastor’s stability

in office. Sometimes the problem may be that a pastor’s ministry has become

145. Some members of the Roman Curia were directed to resign at the beginning of their 7Sth year,
POPE PAUL VI, Motu proprio, General Regulations of the Roman Curia Regolamenio generale della Curia
Romana, February 22, 1968, in A4S, 60 (1968), pp. 129-176, here at p. 161, art. 101 §1 directs: “... for
prelate superiors, the limit {for retirement] is the beginning of their seventy-fifth year...” English
translation in CLD, 7(1968-1972), p. 167. In 1978, still under the 1917 Code, the Pontifical Commission
for the Interpretation of Decrees of Vatican II in a response directed that a diocesan bishop could not
simply declare that a pastor who refused to resign upon the completion of his 75th birthday had ceased
from office, but rather that the bishop would have to follow the procedures of a formal removal of a pastor
for due cause (1917 CIC, cc. 2147, 2157-2161, which canons set procedure for the removal of a “removable
pastor”). Sce PONTIFICIA COMMISSIO DECRETIS VATICANI [I INTERPRETANDIS, response, July 7, 1978,
in AAS, 70 (1978), p. $34; CLD, 9(1978-1981), p. 997. Under the 1983 CIC even if it were to be argued
that cc. 354, 401 and 538 §3 arc tantamount to commands, c. 186 would continue cardinals, bishops and
priests in their various ecclesiastical offices until “the moment when it {the termination of their possession
of office by reason of age] has been communicated in writing by the competent authority.”

¥ Communicationes, 1 (1969), pp- 79-80.
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detrimental or ineffective. ® The ineffective ministry need not involve culpability on
the pastor’s part. # In grave cases the problem is handled through an administrative
process which may result in the pastor’s removal from office. At other times a
serious action or actions culpably engaged in by a pastor may be punishable in
Church law by deprivation of office.

The administrative process required for the removal of a pastor who is a
member of a religious institute or a society of apostolic life differs from that for the
removal of a diocesan priest, which is set forth in cc. 1742-1747. Those canons
impose obligations on the pastor and some, by imposing precise obligations on the
diocesan bishop, generate rights for the pastor that the bishop deal with him as each
of the detailed obligations of the bishop require. These obligations and rights,
however, have to do with a particular administrative process, the removal of a pastor
from office for specified and proven reasons. Church law, however, does not prohibit
a bishop from simply asking that a pastor resign for any just cause. In various
circumstances a bishop may make such a request and the pastor may agree or decline
to do so. Even while an administrative process of removal is in progress, or, indeed,

even after a decree of removal may have been properly issued, Church law still

® CD, n. 31 had decreed that “the procedure for the transfer or removal of a parish priest should
be reexamined and simplified so that the Bishop, while observing the principles of natural and canonical
justice, may more suitably provide for the good of souls.” A decision of the Supreme Tribunal of the
Apostolic Signatura coram Agustoni on June 24, 1995, pointedly noted that “the good of souls is always
to be sought as the supreme end to such extent that, the good of individuals, or the good of the parish
priests themselves, gives way to the good of souls.” See SUPREMUM SIGNATURAE APOSTOLICAE
TRIBUNAL, coram AGUSTONL, in Fourm 6(1995)% pp. 117-122, here at 118.

® Canon 1741, 5° requirces that cfforts be made to assist, rather than to remove, an otherwise
effective pastor whose poor temporal administration has caused serious harm to the Church.
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encourages efforts to reach an equitable and mutually acceptable solution in any
dispute. 2 The administrative acts necessary for the removal of a pastor who is not
a member of a religious institute or a society of apostolic life are set forth in cc.
1742-1747,;

The steps which the diocesan bishop ® must take in order to remove a pastor
by administrative process are:

1. An inquiry must be conducted which proves to the bishop’s satisfaction
that the pastor’s ministry has become “detrimental or ineffective for any reason, even
through no grave fault of his own...” # Even in the investigation of a penal matter,

c. 1717 §2, which sets up rules for a penal procedure, directs that “care must be taken

lest anyone’s good name be endangered” by the cautious inquiry required in a penal

2 Canons 1733 §1, and by analogy 1713-1716, 1446 §§1-3.

B Canon 134 §3 dictates that since the diocesan bishop has been specified only he, others
equivalent to him in c. 381 §2, or, only with a special mandate, either a vicar general or episcopal vicar
could act to remove a pastor from office in this way (or to transfer a pastor in accord with cc. 1748-1752,
in which the implication is clear that the *bishop” referred to is the “diocesan bishop®).

* Canon 1740. Because a priest is entrusted with the ecclesiastical office of pastor of a parish
for the good of the faithful, to teach, sanctify and lead the parish community on its pilgrimage to God, the
basic reason why a pastor may be removed from office is that his ministry “has become detrimental or at
least ineffective” whether or not he is responsible for the problem. Canon 193 §§1-2 requires “grave
reasons” for the removal from office of a person appointed for an indefinite period, or before the
expiration of an appointment made for a definite period of time. By way of example, a non-taxative list
in c. 1741 specifies five especially pressing grave reasons, more common sets of circumstances (such as
would render a pastor’s ministry detrimental or at least ineffective). Whether one of the enumerated
reasons is appealed to, or some other reason is proposed, if a pastor is to be removed, it would be
necessary that the reason alleged is, in fact, causing harm to the good of souls. It should be also be noted
that among the reasons listed in c. 1741, 5° “"poor administration of temporal affairs with grave damage
to the Church whenever this problem cannot be remedied in any other way,” seems to suggest that in the
case of an otherwise good and effective pastor, other arrangements be made for temporal administration,
and the pastor be lefi to carry out his other functions. Sce MARZOA, “Remocién y translado de pérrocos,”
in Comentario exegético, vol. IV/2, p. 2175-2182.
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procedure. Since the law requires the careful protection of a person’s good name
when a penal matter is under investigation, @ fortiori and in accord with c¢. 220 and
by analogy with c. 1717 §2, in an administrative process for the removal of a pastor,
those conducting an inquiry about a pastor’s ministry have an obligation not to
endanger his good name by the manner in which the inquiry is carried out.
Correlative to the investigators’ obligation to obey the law, the pastor under
investigation has a right that such investigators obey the law.

2. Canon 1742 §1 specifies that “the bishop is to discuss the matter with two
pastors from the group permanently selected for this..." The group of pastors with
two members of which the diocesan bishop is required to discuss the situation of a
pastor whose ministry the bishop believes has been proved to be detrimental or at
least ineffective, is to be a group “permanently selected for this by the presbyteral
council after their being proposed by the bishop...” In view of that explicitly detailed
requirement, the diocesan bishop has an obligation to consult as directed and any
pastor whose removal is sought by the bishop has a right that the bishop first have
the requisite discussion with two members of this group, which group must have been

selected according to the stipulations of c¢. 1742 §1. &

¥ M. THERIAULT, “Procedure for the Removal or Transfer of Parish Priests,” Commentary on
cc. 1740-1752, in Letter & Spint comments in footnote 1, p. 968: “The requirement that the group be ‘stably
cstablished’ excludes a situation whereby such a group might simply be set up ad hoc, for individual cases.
It is to be a permanent body and obviously should be known as such...” E. LABANDEIRA, updated by J.
MIRAS, “The Procedure for the Removal or Transfer of Parish Priests,” Commentary on cc. 1740-1752 in
Code Annotated disagrees to some extent on p. 1076 by indicating that two pastors to be consulted are to
be “...from the select committee or group appointed ad hoc by the council of priests.” Since c. 1742 §1
specifically describes the group as “parochis e coctu...stabiliter...selectis,” the mind of the legislator seems
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3. If, after the discussion, the bishop concludes that the pastor must be
removed, “he is paternally to persuade the pastor to resign the pastorate within a
period of fifteen days, after he [the bishop] has explained for validity, the reason and
the arguments for removal.” * Although c. 1742 §1 does not specify whether the
fifteen days are continuous time or available time, but since the time in question is
provided in order that the pastor may “exercise or pursue a right,” the fifteen days
would be available time in accord with c. 201 §2. Indeed, the Code is so concerned
about providing the pastor enough time to reply, even if the pastor fails to meet the
first deadline, the bishop is required to give him still more time. ¥

4. If, in accord with c. 1743 the pastor exercises his right to attach a
condition or conditions to his resignation rather than simply to resign, the diocesan
bishop must decide whether the condition or conditions specified can be accepted

legitimately and, if so, whether he wishes to accept them. ** If the pastor does

to favor a stable committee or group and not an ad hoc group. It also appears that if a diocesan bishop
did not have a permanently selected group for this purpose, as c. 1742 §1 presumes he should have, the
bishop would be better advised to set up the permanently established group required by the law, not only
for the case he has at hand but for any which might arise in the future. In addition, THERIAULT,
“Procedure for the Removal or Transfer of Parish Priests,” in Letter & Spinit in footnote 2, p. 968
comments that if the Vicar general or an episcopal Vicar is also a pastor “...it would be against the spirit
of the law that cither be appointed to this group, since they are by their office committed to be of one
mind with the Bishop (cf. can. 480): the thrust of this canon is that in this particularly sensitive situation
the Bishop be given sound but independent advice.”

* Canon 1742 §1. Emphasis added.

7 Canon 1744 §1. The time granted would also presumably be avaidable time since it is still a
matter of the pastor exercising or pursuing a right.

*  With or without conditions, c. 189 §1 requires for validity that a resignation be submitted in
writing, or orally in the presence of two witnesses. If conditions attached to a resignation are legitimate,
but the bishop does not wish to accept them, he would be prudent to weigh the situation in the light of
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present his resignation with or without conditions and the diocesan bishop accepts
it and communicates this acceptance to the resigned pastor, the resignation is
complete and the office becomes de iure vacant.

5. If the pastor does not answer within fifteen days of the bishop’s paternal
invitation to resign in accord with c. 1742 §1, then as required by c. 1744 §1 “the
bishop is to repeat the invitation extending the available time for the response.”
Canon 1744 §1 leaves to the bishop the setting of the time limit for the pastor’s
response to the second invitation. Since a second invitation is required precisely
because there has been no response to the first, the canon implies that the second
period of time determined should be reasonably long in order to allow the pastor to
reconsider the importance of responding. *

6. In accord with c. 1744 §2, the sixth step regulates what is to be done if (a)
there is no response to the second invitation and the bishop has proof that: the pastor
has received the second invitation and the pastor has not been hindered from

answering by any impediment, or (b) the pastor does respond, but “refuses to resign

the teachings of c. 223 §§1-2 with respect to the conflict of rights and the common good. The bishop
might also consider what cffect a refusal on his part to accept a legitimate condition might have if the
pastor takes recourse against an administrative decree removing him from office. The pastor in question
would also be prudent to consider the applicability of c. 223 §§1-2 to his circumstances as he decides
whether to resign, whether conditionally or simply.

® LABANDEIRA and MIRAS, “The Procedure for the Removal or Transfer of Parish Priests,” in
Code Annotated, p. 1077 opines: *...common sense indicates, though, that it should not exceed the time
limit set out on c. 1742 §1.”
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giving no reasons.” When either set of circumstances can be established, “the bishop
is to issue the decree of removal.”

7. If the pastor rejects both the cause and its reasons (the grounds and the
supporting proof) proposed for his removal, presenting his own argumentation which
appears insufficient to the bishop, then, in order to act validly, the bishop must:
“invite the pastor to organize his challenges to removal in a written report, having
inspected the acts, and also to offer proofs to the contrary...” * The pastor’s right
is that he be invited to review the acts, if he refuses to do so, the process still
continues and the pastor remains under the obligation of challenging the removal in
a written report and presenting what proofs he may have for his position.

8. At this point in order to act validly the bishop must “consider the matter
with the same pastors mentioned in can. 1742 §1 [step 2. above] unless others must
be designated due to their inability...” !

9. In this final step the bishop must “determine whether or not the pastor
must be removed and promptly issue a decree on the matter.”  If the diocesan
bishop does decree the removal of the pastor, the pastor may take recourse against
the bishop’s administrative decree as provided in cc. 1732-1739. In view of c. 1734

§3, 2° together with c. 1737 §1, when the bishop has decreed a pastor’s removal from

% Canon 1745, 1°.
3 Canon 1745,2°.

2 Canon 1745, 3°.
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office, the pastor may make direct recourse to the Holy See, but must make such a
appeal within a peremptory period of 15 available days, which run from the first day
on which the decree of removal was published. In cases of this sort recourse is made
specifically to the Congregation for the Clergy.

A recourse taken against a decree of removal from the pastorate does not
have a suspensive effect, because c. 1747 §§1-3 regulates the matter specifically. As
a result a pastor who is the subject of such a decree of removal has in accord with
c. 1747 §1 the obligation to “abstain from exercising the office of pastor, vacate the
rectory immediately, and hand over all that pertains to the parish to the one to whom
the bishop shall entrust the parish.” ** While a recourse is pending, the right of the
removed pastor to the pastoral office is undecided and may yet be upheld. As a
result c. 1747 §3 mandates that the bishop is incapable of naming a new pastor
during the recourse, but is to provide a parish administrator.

Canon 538 §3 requires that if a bishop accepts the resignation of a pastor who

retires at age seventy-five in the ordinary course of events, the bishop “is to provide

¥ Canon 1747 §2 does provide that if the pastor is sick and “cannot be transferred clsewhere
from the rectory without inconvenience, the bishop is to leave the rectory even to his exclusive use while
this need lasts.” Since the word “inconvenience” is used it is clear that the bishop msy exercise a
benevolent latitude in judging the circumstances in cach case. Presumably a pastor who is removed
because his ministry has become detrimental or at least ineffective even through no fault of his own, would
receive thoughtful consideration. The pastor who has been removed should also be aware that c. 1381 §2
establishes that: “Illegitimate retention after deprivation or cessation of office is equivalent to usurpation,®
which should be punished with a just penalty as directed by c. 1381 §1.

¥ The Latin text is “...non potest novum parochum nominare...,” which is simply a specific
application of c. 153 §1: “The provision of an office which is by law not vacant is by that very fact invalid,
and a subsequent vacancy does not validate the provision.”
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suitable support and housing for the resigned pastor.” Canon 1746 requires that the
bishop is to provide for the pastor who is removed, and by implication a fortiori for
the pastor who resigns at the bishop’s request, “through assignment to another office,
if he is suitable for this, or through a pension, as the case requires and circumstances
permit.” ** The administrative procedure of removal does not require that the pastor
be proven to be guilty of any deliberate fault, nor does it generally have a tone of
punishment about it and its principal purpose is to promote the spiritual welfare of
the parishioners and not to punish the pastor. However there are also penal
sanctions which can be inflicted on a pastor because of serious and culpable
wrongdoing; removal from office is one such penalty. Removal as a sanction may
result from a judicial procedure, or be imposed administratively; removal may be
specified by law, it may a consequence of another penalty, it may arise latae sententiae
or ferendae sententiae. Since the pastor has an office conferred for either an indefinite
period or a definite period which has not expired, c. 193 §§1-2 provides that he
cannot be removed except for grave reasons and “according to the procedure
determined by law.” In accord with c. 194 the law itself removes a pastor from
office who (a) “has lost the clerical state” (cc. 290, 292, 1394); (b) “has publicly

defected from the Catholic faith (c. 751) or from the communion of the Church (cc.

¥ Canon 1746 precisely nuances the general requirements of cc. 195 and 281 §§1-2. It is

interesting to note that in the 1917 CIC c. 2154 §2 dealing with similar matters stated: “All other
considerations being equal, more favorable provision should be made for the pastor who resigns [when
asked to do so] than for the one who is removed.”
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751, 1331 )"; (c) “has attempted marriage even if only civilly” (c. 1394). Canon 194
also provides that in the case of (b) and (c) above, the removal “can be enforced only

if it is established by the declaration of a competent authority.”

If a pastor is charged before a Church tribunal with having committed a
criminal act or a delict, c. 221 §1 establishes his right legitimately to “vindicate and
defend” his rights “before a competent ecclesiastical court” in accord with each of the
canons of Book Seven of the Code appropriate to his case, including especially the
right to appeal a sentence. ** His right that the law be applied with equity is set
down by c. 221 §2, and his right that he not be punished with canonical penalties
except as provided by law is confirmed by c. 221 §3. If the charges against a pastor
are being handled by means of an administrative process, he has the right that the
process must be carried out as prescribed by law *’ which stipulates that the
administrative process could be used in addressing such charges. After a
determination is reached administratively, the pastor would also have the right to an
administrative recourse in accord with cc. 1732-1739.

Whether fcund guilty in a trial and removed from office, or removed from
office by a decree resulting from a penal administrative procedure, the pastor has a

right to appeal or pursue recourse, an action which has a suspensive effect in accord

% Especially cc. 1717-1731 and 1628-1640.

" Especially cc. 1341-1353.
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with c. 1353: “An appeal or recourse from judicial sentences or from decrees which
impose or declare any penalty whatsoever has a suspensive effect.”

It is, however, equally important to remember that a cc. 1740-1747 removal
of a pastor is not a penalty; even if there is a recourse, the decree of removal has
immediate specific effects in accord with c. 1747. *®* Even though a recourse in a case
of this sort does not have a suspensive effect, if the pastor is ill and “cannot be
transferred elsewhere from the rectory without inconvenience” the bishop is obliged
by c. 1747 §2 to allow the pastor to remain in the rectory “while this need lasts.”

The pastor’s canonical obligation with respect to any seriously culpable,

punishable behavior, is extremely general and is implied by every other canon which

imposes obligations on him as a member of the faithful, a priest and a pastor: he is

When a penal process has been begun against a pastor, even before it has resulted in the
removal from, or deprivation of the ecclesiastical office of pastor, a pastor may be physically removed from
a parish under the conditions set forth in c. 1722. Canon 1722 provides that: “To preclude scandals, to
protect the freedom of witnesses and to safeguard the course of justice, having heard the promoter of jus-
tice and having cited the accused, the ordinary at any stage of the process can remove the accused from
the sacred ministry or from any ecclesiastical office or function, can impose or prohibit residence in a given
place or territory, or even prohibit public participation in the Most Holy Eucharist; all these measures must
be revoked once the reason for them ceases; they also end by the law itself when the penal process ceases.”
This course of action does not settle guilt or innocence, nor affect the accused’s possession of the
ecclesiastical office of pastor. The actions authorized solely under the limited conditions specified are not
actions of the judge in a judicial penal procedure, nor of the individual or committee instructing an
administrative penal process, they are the actions of the ordinary. It appears that consultation with the
promoter of justice is required in order to be sure that the ordinary has advice about such a delicate
matter which involves a conflict of rights; the citation of the accused is required, perhaps so that the
accused will have an opportunity to present a defense or offer some other possibilities for obviating the
concerns expressed in the opening lines of ¢. 1722. Clearly the underlying purpose of c. 1722 is to provide
for the good of souls, which is basically a responsibility of the ordinary. It is also to be noted that the
“suspensive effect” provided by c. 1353 would not be applicable to an ordinary’s decrees issued in accord
with c. 1722, because, even if the citation necessary for the invocation of c. 1722 may be to a penal trial,
the actions authorized by c. 1722 are not themselves “penal but preventive and prudential” as noted by F.
Loza, “The Penal Process,” Commentary on cc. 1717-1731, in the Code Annotated, p. 1063.
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obliged to avoid such reprehensible behavior and to give outstandingly good example
and leadership by faithfully discharging all of his canonical obligations.

Another individual administrative act of a diocesan bishop which can result
in a pastor losing his ecclesiastical office is the suppression of the pastor’s parish.
Suppression of a parish is directly regulated by c. 515 §2; the diocesan bishop alone
is competent to make the decision but for validity he must first hear the presbyteral
council. Such a suppression is a specific application of the general directive of c. 120
§1 with respect to the extinguishing of a juridic person. ** The decree of suppression
itself would be subject to Common Norms for Individual Administrative Acts, cc. 35-
47, and the specific norms for Individual Decrees and Precepts, cc. 48-58 and cc. 124-
128 which regulate Juridic Acts. By analogy with c. 1746, which deals with a pastor
who has been removed from office, the pastor of a suppressed parish would have a
right to another office or to a pension. By analogy with c. 1752, which treats of a
pastor transferred against his will, the pastor of a suppressed parish would have a
right to be treated with canonical equity.

It should also be recognized that stability in the ecclesiastical office of pastor

of a parish, does not always include full exercise of that office. Canons 539 through

® If the act decreeing the suppression of a parish is also to include the church building being
relegated “to profane but not sordid use,” it would also be necessary for the diocesan bishop to follow the
steps required by c. 1222 §2. It would scem prudent to administer the suppression of a parish and the
disposal of its church building as the separate and distinct matters which they are.

“ It does not appear, however, that the pastor of a suppressed parish would have any special
right to be appointed a pastor clsewhere, since cc. 523 and 524 leave to the diocesan bishop’s discretion
selection of any qualified priest to serve as pastor for a vacant parish.
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541 mandate and regulate the appointment of a “parochial administrator,” a priest
who is to provide pastoral ministry to a parish which has become vacant or whose
“pastor is prevented from exercising his pastoral office in the parish® as explained in
¢. 539. Five specific causes of such prevention are listed in c. 539, but then there
follow the words “or some other cause.” Two inferences from such a text appear
legitimate: (a) any other cause should be on a par with the seriousness of those
specifically listed and (b) the diocesan bishop is the judge of the presence and
seriousness of any other cause. One commentary opines that as soon as the bishop
receives word that a pastor is prevented from fulfilling his office, it would be fitting
that, before taking the step of appointing a parochial administrator, the diocesan
bishop, when he is able to do so, expressly state the cause which is impeding the
pastor and the degree to which that cause is interfering with the pastor’s exercise of
a

his office.

Canon 540 §1 authorizes the diocesan bishop to determine to what extent a
parochial administrator “is bound by the same duties and enjoys the same rights as
a pastor.” It appears, then, to be within the competence of a diocesan bishop to

decide that some reason is preventing a pastor from exercising his pastoral office,
appoint a parochial administrator and entrust the administrator with the complete
administration of a parish. As a result, a pastor, while still technically incumbent in

the office of pastor, might, in fact, be left with very little to do. If a pastor in such

‘! SANCHEZ-GIL, “Parroquias [y] pérrocos,” in Comeniario exegético, vol. 1172, p. 1299.
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circumstances believes that the bishop’s decisions and actions are incorrect, or unjust,
or both, recourse against such an administrative decree is an option. Since, however,
the appointment of a parochial administrator is not a penalty, a recourse would not

have the suspensive effect provided by c. 1353.

5.1.4 - Transfer of a pastor

There are at least two fundamental differences between the transfer of a
pastor and the removal of a pastor; one has to do with the abilities of the pastor
himself, the other arises because he is to be transferred to another ecclesiastical
office. To begin with, a pastor who is to be transferred is described by c. 1748 to be
“governing usefully” the parish of which he is pastor. His ministry has not become
detrimental or ineffective; c. 1748 notes further that a pastor to be transferred has
the ability to serve the “good of souls or the need or advantage of the Church” as
pastor elsewhere or in another ecclesiastical office (unlike the removed pastor who
may need to be retired and pensioned). * In addition to the pastor’s qualities, c. 153
§§ 1-2 stipulates that if an office is not vacant according to law, any provision of such
an office is invalid, and even a subsequent vacancy would not render a provision of

the kind valid; only one exception exists: provision can be validly made for an office

“ It is to be noted that cc. 538 §2 and 682 §§1-2 which deal directly with the appointment and
removal of members of religious institutes and members of socicties of apostolic life as pastors do not
provide explicit directions for transferring such a priest from one pastorate to another. Applying those
canons however, it appears that the diocesan bishop could remove the pastor from parish "A” on his own
authority, but would nced the agreement of the priest’s competent superior to appoint the same priest to
be pastor of parish “B.”
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conferred for a determined period of time within six months before the expiration
of that time.

Nothing seems to prevent the bishop, per se vel per alios, from first discussing
the proposed transfer with the pastor involved. Such a preliminary discussion would
also fit in well with the general teaching of the Second Vatican Council: “Therefore
to ensure an increasingly effective apostolate, the bishop should be willing to engage
in dialogue with his priests, individually and collectively, not merely occasionally, but
if possible, regularly.” ©

Nevertheless, cc. 153 §§1-2 and 190 §1 set forth bases for the essential
canonical step which must precede the initiation of the procedure that begins with
c. 1748 for the transfer of a pastor. The parish or the office to which the bishop
wishes to transfer the pastor must be vacant by law. If there is a pastor in the parish
ad quam and he is not within six months of the end of his determined term of office,
the bishop needs to obtain his resignation before undertaking to transfer another
priest to the ad quam parish. A definitive sentence of the Supreme Tribunal of the
Apostolic Signatura, c. Agustoni, June 24, 1995 stated:

It is necessary [oportet] that the parish ad quam is vacant before

[antequam] the procedure for transfer begins, otherwise such procedure

is illegitimate not because of the condition of the office from which the
parish priest is being transferred but because of the condition of the

“ CD, n. 28. English translation in FLANNERY, Conciliar and Post Conciliar Documents, p. 580.
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office to which the priest is being transferred, that is because the
transfer would be made to an office which cannot be conferred. 4

Even that would still not seem to prevent a bishop from having a talk with
pastors about hypothetical changes which the bishop might consider making.
However, outside of a case in which the pastor of the parish ad quam is within six
months of the end of his determined term of office (c. 153 §2), if a bishop does not
first obtain the resignation of the pastor of the parish to which he wishes to transfer
another pastor, the pastor who is to be sent may simply refuse the transfer on the
ground that the proposed transfer is illegitimate because (a) the parish proposed is
not vacant by law (c. 152 §1), and (b) since the parish is not vacant, the bishop does
not have the right to assign anyone to it and, therefore, is estopped from doing so
by c. 190 §1. In addition, if the bishop’s letter, sent before the pastor ad quam had
resigned, were worded not simply as a proposal of a change, but as an actual
provision of (assignment to) the office of pastor of the parish ad quam, then such an

appointment would be — and remain — invalid even if the pastor of the parish ad

quam did resign later (c. 153 §1). If the bishop were to persist through the other
steps in the process and issue a formal decree of transfer, it appears that an
administrative recourse against that decree by the pastor whose transfer was so

decreed would prevail.

The steps of the formal procedure for the transfer of a pastor are:

“  See Forum, 6 (1995)°, pp. 117-122, here at pp. 120-121; original Latin text and English
translation are presented together.
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1. Canon 1748 establishes that “the bishop is to propose the transfer to him
[the pastor] in writing and persuade him to consent to it for the love of God and of
souls.” 43

2. [, after counsel and persuasion, the pastor intends not to cooperate, the
pastor “is to explain his reasons in writing” in accord with cc. 190 §2 and 1749. The
pastor should bear in mind that the bishop has already become convinced that the
good of souls or the need or advantage of the Church requires the proposed transfer.
It is those judgments of the bishop, or the basic requirement that “a grave cause”
requires the transfer, * which the pastor needs to overcome or mitigate when he
draws up his reasons for resisting the transfer; nothing prevents the pastor from
introducing additional considerations as well if he wishes to do so.

3. If, after reviewing the pastor’s reasons against the transfer, the bishop
judges that the transfer should still be effected, c. 1750 directs that the bishop “is to
discuss the reasons which favor or oppose the transfer with two pastors chosen in

accord with c. 1742 §1..."  As noted above in step 2 for the administrative removal

“  MARZOA, “Remocién y translado de pirrocos,” in Comentario exegético, vol. IV/2, p. 2198,
points out that the transfer treated in cc. 1748-1752 pertains to a pastor who by definition *is governing
usefully...” That kind of transfer has no relationship to the “penal transfer to another office” listed among
other expiatory penalties in c. 1336 §1,4> the imposition of which would be regulated by cc. 1717-1728 on
Judicial Penal Procedure or by Penal Administrative Procedures according to law.

“  Canon 190 §2.

“ The English translation used here departs from that of the CLSA, which reads in part “with
the two pastors chosen in accord...” (¢cmphasis added). The insertion of “the” is not supported by the Latin
text and creates a lack of clarity, especially since c. 1742 §1 refers to “two pastors from the group
permanently selected.”
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of a pastor from office, c. 1742 §1 makes provision for the establishment of a group
of pastors, with two of whom the bishop is to consult in the process of deciding
whether to remove a pastor and, in accord with c. 1750, in the process of considering
whether to transfer a pastor. If, after this consultation, the bishop concludes that the
transfer is to take place, c. 1750 requires that the bishop “is to repeat the paternal
exhortation to the pastor.”

4. If, after the repeated exhortation, the pastor continues to refuse and the
bishop “thinks the transfer must be made, he is to issue a decree of transfer stating
that the parish shall be vacant after the lapse of a predetermined time” as directed
by c. 1751 §1. ¥ The “decree of transfer” referred to in c. 1751 §1 must indeed
require the same transfer to the same other parish or office originally proposed in
the first step of this process, because no other transfer has been an element in the
canonical procedure. Canon 1751 §2 then requires: “If this period of time has passed
in vain, he is to declare the parish vacant.”

S. The pastor involved may take recourse as provided in cc.1732-1739 against
the bishop’s administrative act of issuing the decree of transfer, or against the

declaration that the parish is vacant when it is issued as required by c. 1751 §2. In

“  That decree of transfer would be an individual precept, “a decree directly and legitimately
enjoining a determined person...to do...something, especially conceming the urging of observance of a law.”
See MARZOA, “Remocion y translado de pirrocos,” in Comentario exegético, vol. IV/2, p.2204.

“ If the pastor reconsiders and obeys the precept he has been given within the time limit set,
his taking possession of the new parish or some other ecclesiastical office will render his former parish
vacant in accord with c. 191 §1, “unless the law provides otherwise or something clse has been prescribed
by the competent authority.”
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view of c. 1752, however, the specific directions of c. 1747 §§1-3 are immediately
effective even while the recourse is in process. * Canon 1752 requires that in cases
of transfer c. 1747 is to be applied “always observing canonical equity.” That
requirement becomes an obligation of the bishop who is enforcing the transfer, and,
implicitly, it expresses a right of the pastor refusing the transfer to be treated with

canonical equity.

5.2 - THE OFFICE OF PASTOR IN UNUSUAL CIRCUMSTANCES
Canons 526 §1 and 517 §§1-2 establish three special arrangements for pastoral

care which in unusual circumstances may be permitted by the diocesan bishop. %

% With respect to c. 1747 §2 being invoked, it does not scem likely that a bishop would be
transferring a sick pastor to another pastorate, but it is not inconceivable that as the clements of cc. 1748-
1752 develop in an individual situation a pastor might become sick and/or incapacitated. As noted above
with respect to removal, the transferred pastor should also be aware that c. 1381 §2 establishes that:
“Illegitimate retention after deprivation or cessation of office is equivalent to usurpation,” which should
be punished with a just penalty as directed by c. 1381 §1.

' Canonical equity isa complex concept encompassing legal principles, gospel teaching, practice
and common sense. The concept arises from a realization that following strictly the letter of a usually just
and effective law may, in some peculiar or extraordinary circumstances, not achieve justice nor exemplify
the practice of Christian virtue. J. A. CORIDEN, “Rules For Interpreters,” in The Jurist, 42 (1982), pp. 277-
303, here at p. 283, states: “The concept [equity] is subtle, nuanced and sometimes obscure. It shares
etymological roots with epiky, and some notable authors, ¢.g., St. Thomas and Suarez, did not dlsungmsh
the two notions. Equity encompasses two ideas: one, from Roman law, of perfect justice, that is, secing
that the ideal of justice is actually realized in practice, assuring the fair result, and the other from Christian
sources of justice tempered with mercy, a softening of the rigor of the law under the influence of charity.
The two ideas are combined in ‘canonical equity’ which places the legal notion in the context of a juridical
system with a spiritual purpose.” Also sce LABANDEIRA and MIRAS, "The Procedure for the Removal or
Transfer of Parish Priests,” in Code Annotated, p. 1080, the reference to c. 1752 in the commentary on c.
1750, which suggests that there could be a question of canonical equity in the transfer of a pastor from
one parish to a parish which is exceedingly inferior (the *non sit ordinis nimio inferioris” of ¢. 2163 of the
1917 CIC).

2 Canons 526 and 517 §§1-2 also generate canonical questions conceming the traditional
principle of the union between community and ministry and the nuances raised by those canons; whether
those canons treat of exceptions to the law or alternatives; whether c. 517 §1, although using the words
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Since each of these canons “contain an exception to the law [they] are subject to a
strict interpretation” in accord with c. 18. ® The second clause of c. 526 §1 allows
the same priest to be designated as pastor of more than one parish at a time, thereby
establishing an exception to the law expressed in the first clause of the same
paragraph of the same canon. With a different starting point and a different goal,
c. 517 §1 also allows for the possibility of a priest to be pastor of more than one
parish at the same time. Canon 517 §2 allows a deacon and or lay members of the
Church to share in the exercise of the pastoral care of a parish, supervised by a
“some priest endowed with the powers and faculties of a pastor...” Since that
arrangement does not require either a canonical pastor or administrator, it
constitutes an exception to c. 539.

With respect to the unusual conditions required for the application of these
special arrangements for pastoral care, a shortage of priests is identified as the only
basis for invoking c. 517 §2; c. 526 §1 can be acted upon because of a shortage of
priests or “in other circumstances”; c. 517 §1 can be followed “when circumstances

require it...” Although the “circumstances” are not further specified, there seems to

“in solidum,” does not rather describe a collegiate form of pastoral activity, which conjures up the concept
of a juridic person as pastor, which, in turn, is excluded by c. 521 §1; whether c. 517 §2 can be taken simply
as a legitimate manner in which to develop the laity; how key concepts are to be correctly understood and
then accurately translated into various modem languages. See BORRAS, Les communauiés paroissiales, pp.
163-199. As important and interesting as those questious and the discussions surrounding them are, they
do not fall within the focus of this disscrtation which addresses the obligations and rights of those who
validly possess the ecclesiastical office of parish pastor according to the C/C, whether as pastor of one
parish oaly, or as pastor of more than one parish concomitantly, or as one among others simultaneously
serving as pastor of the same onc parish or group of parishes.

5 BORRAS, Les communautés paroissiales, p. 164, footnote 1.
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be an implication that they would have to be serious circumstances concerning good
pastoral care of souls, since they are reasons for employing “types” of pastoral care

that are exceptions to the common law of the Church. *

52.1 - One pastor for more than one parish

Canon 526 §1 first sets down the general norm that a pastor is to have the
parochial care of only one parish, but allows that because of (a) a scarcity of priests,
or (b) in other circumstances (c) several, (d) neighboring parishes can be entrusted
to the same pastor. The “other circumstances” are not spelled out, but the text of
c. 526 §1 implies that those circumstances would have to be on a par with the
seriousness of a shortage of priests. ** A priest appointed pastor of more than one
parish in accord with this canon would have the canonical obligations and rights of
a pastor with respect to each parish ministered to by him, with the exception that he
would be “obliged to apply only one Mass for all the people entrusted to him" in
accord with c. 534 §§1-2. The obligation of c. 533 §1 that the pastor reside in the
parish would exist, but no one can be bound to the impossible. Because the
residence law seems intended to make sure that the pastor is present to the people,

it would appear equitable for the pastor to arrange to be present at some definite

% The CCEO has no canon which corresponds to cither paragraph of c. 517 CIC.
% BORRAS, Les communauiés paroissiales, p- 167 suggests population shifts and massive
emigrations as other circumstances and notes that in the 1800’s there were many small parishes established,
the maintenance of which has now become a problem.
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place in each of the parishes involved according to some known schedule, so that the
people of that parish could easily meet with him.

In addition, cc. 526 §1 and 517 §§1-2 are silent about various questions and
procedures which could arise during the course of everyday parish administration.
Particular law for a region, diocesan synodal law or diocesan statutes, or diocesan
policies dealing with such questions and procedures could impose additional
obligations and/or rights of pastors appointed under these canons.

Such an additional burden would not add to the pastor’s precise obligations
and rights as pastor of his own parish, the additional parish or parishes would
undoubtedly add to his work load certain obligations and rights with respect to
supervision of pastoral care for the good of souls in the other parish or parishes.
Because that is so, the pastor would be under a serious obligation to determine
before accepting such an appointment whether it would be incompatible with his
work as pastor of one parish. Canon 526 §1 certainly implies that the Church does
not regard being pastor of two or more parishes simultaneously as holding
ecclesiastical offices which are per se incompatible. Nevertheless, if a pastor were to
reach the judgment that he could not pastor two or more parishes at the same time,

c. 152 would give him the obligation and the right to decline the appointment.

5.2.2 - Priests in solidum as pastor
Canon 517 §1 allows another adaption of the ecclesiastical office of pastor in

unusual circumstances. The pastoral care of (a) a parish, or (b) different parishes
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together can be entrusted to (c) several priests in solidum, (d) when circumstances
require it and, (e) provided that one of the priests should direct their joint action
(f) and answer to the bishop for it. The term in solidum usually means that each
member of a group operating in solidum is personally responsible to see to it that all
of the obligations of the group are fulfilled and has personally all of the rights arising
from the obligations of the group and from membership in the group. The in
solidum concept in c. 517 §1 is, however, more nuanced than ordinarily, because only
one of the priests has the obligation and right to direct their joint activity and the
obligation and the right to answer to the bishop for their joint activity. As significant
as they are, these two departures from the usual understanding of in solidum do not
diminish in the slightest the personal responsibility of each priest in the group for
every other required element of pastoral care.

Although c. 517 §1 does not specifically indicate that the several priests each
have the office of pastor, cc. 542 through 544 provide further details which establish
beyond doubt that each of the several priests appointed in solidum is appointed
pastor. Canon 542 provides that each priest in the group must meet all the
requirements to be a pastor as set down in c. 521 §§1-3; they must be appointed or
installed in accord with cc. 522 and 524; the priest who is to coordinate their joint

activity and answer to the bishop for that activity is to be placed in possession of the

parish in accord with the prescriptions of c. 527 §2 (just as any other pastor is

* BORRAS, Les communautés paroissiales, pp. 169-179, especially 170-174. Also sce SANCHEZ-
GIL, “Parroquias [y] parrocos,” Comentario exegético, vol. 1172, pp. 1214-1217.
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ordinarily installed) for the other priests of the group “a legitimately made profession
of faith substitutes for taking possession.” As with other pastors, their responsibility
for pastoral care begins only with taking possession of the parish or parishes. Canon
543 §1, in addition to referring to canons which express a pastor’s principal duties,
directs that the members of the group are to arrange among themselves how they will
carry out the duties and functions of the pastor, provides to each the faculty to assist
at marriages and declares that each has all faculties granted to a pastor by the law
itself; c. 543 §1 also repeats that they are to minister under the management of the
priest who is to coordinate their joint activity. Canon 543 §2 establishes that the
members of the group are bound by the obligation of residence, are by common
counsel to arrange which of them will offer the Mass for the people as per c. 534; the
priest coordinator of joint activity is designated as representative of the parish or
parishes in juridic matters by c. 543 §2.

Canon 544 provides that if any member of the group ceases from office or
becomes incapable of functioning, the parish or parishes do not become vacant. In
such a case the bishop is directed to fill the vacancy and, if the priest coordinator is
the one who is to be replaced, the senior priest of the group in terms of assignment
is to fulfill that office in the meantime.

The obligations and rights of each of the pastors in solidum, would be almost
the same as those of any other pastor except in three instances. First, in accord with

c. 543 §2, 2° only one of them would be obliged to offer the Mass for the people,
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which, if they are pastors of only one parish, is an exception to c. 534 §1. Second,
only the “moderator, qui nempe actionem coniunctam dirigat” of c. 517 §1 represents
the parish in all juridic affairs in accord with c. 543 §2, 3°, which is an exception to
c. 532. Third, only the “moderator, qui nempe actionem coniunctam dirigat” of
c. 517 §1 directs their joint activity and answers for it to the bishop. Residence

requirements and the possibility of additional obligations and/or rights arising from

local legislation or policies would be the same as described for one pastor alone.

5.23 - Parish without a pastor

Canon 517 §2 stipulates that:

If the diocesan bishop should decide that due to a dearth of priests a

participation in the exercise of the pastoral care of a parish is to be

entrusted to a deacon or to some other person who is not a priest or

to a community of persons, he is to appoint some priest endowed with

the powers and faculties of a pastor to supervise the pastoral care.

Canon 517 §2 does not employ the terminology “parish without a pastor,” but
explicitly describes a sharing in the exercise of the pastoral care of a parish. One or
more members of the faithful who are not priests will participate in the day to day
requirements of pastoral care and a priest, who might be termed a “priest-
moderator,” who is not pastor of the parish, will participate by supervising their
activities. Canon 517 §2 is silent on the subject of whether the “priest-moderator”

is required or expected to celebrate for the people of the parish those sacraments

which only a priest can celebrate, or whether the member or members of the faithful,
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who are sharing the pastoral care of the parish, are required to recruit and engage
another priest or priests for that purpose. ¥

Canon 517 §2 establishes that the “priest-moderator” is to be “endowed with
the powers and faculties of a pastor.” That “endowment” is accomplished by the
normal process of Church law. The powers and faculties proper to the pastor of a
parish are established by various canons of the Code. In addition, diocesan bishops
acting within the limits of their own authority may establish other powers and
faculties of the pastor of a parish within their dioceses. Ordinarily a diocesan bishop
can confer the powers and faculties established in the Code as proper to a pastor by
appointing a priest to either the office of pastor of a parish (c. 524), or the office of
administrator of a parish (cc. 539-540 §1). Canon 517 §2 establishes a third office,
described above as a “priest-moderator,” by appointment to which the diocesan
bishop can cause a priest to be “endowed with the powers and faculties of a pastor.”
Nevertheless, the “priest-moderator” called for by c. 517 §2 does not become the
pastor of the parish for which provision is being made. Because of a dearth of

priests, such a parish simply does not have a pastor. 8

For any parish, with or without a pastor, c. 1248 §2 makes specific recommendations for
prayerful activitics of the faithful on Sundays and Holy Days of obligation where circumstances render the
celebration of the Eucharist by a priest impossible. The member or members of the faithful participating
in the pastoral care of a parish in accord with c. 5§17 §2 could exercise their ministry under such conditions.
See Letter & Spint, n. 1026, p. 287.

% Canon 517 §2 does not provide a pastor for a parish nor a precise delineation of the
interaction expected between the priest-moderator and those members of the faithful whom he supervises:
in addition, it is a course of action allowed for only one specific reason, “a dearth of priests.” That canon
seems, therefore, to regard what it stipulates as mercly a temporary measure in a truly desperate situation,
which the bishop must make every legitimate effort to ameliorate.
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Canon 517 §2 does not provide detailed regulations for interaction among the
“priest-moderator” and those supervised, nor a precise plan for implementing shared
participation in the pastoral care of a parish. * At least one practical concern has
arisen about the exact meaning and scope of “pastoral care” as used in c. 517 §2.
Does “pastoral care” include authority even for non-ordained faithful, to whom a
participation in the pastoral care of a parish has been entrusted, to perform acts of
administration on behalf of the juridic person of the parish? Could such
administrative acts be exercises of the power of governance? Canon 129 §1 stipulates
that: “In accord with the prescriptions of law, those who have received sacred orders
are capable of the power of governance..."; and c. 129 §2 sets down that: “lay
members of the Christian faithful can cooperate in the exercise of this power in
accord with the norm of law.” Can c. 517 §2 be an instance in which the law would
implicitly allow lay members of the Christian faithful to exercise the power of
governance? Those questions do not fall precisely under the topic being treated
here, both because they do not touch upon the obligations or rights of a pastor as
such, and because they deal with circumstances which exist precisely because there

is no pastor. Nevertheless such considerations seem inexorably involved with c. 517

§2.

¥ CusACK, B.A. and T.G. SULLIVAN, Pastoral Care in Parishes Without a Pastor, p. x. In the same
paragraph, these authors also take the position that the law’s lack of “a well-defined plan for applying and
implementing this canon” is good thing because: “Local culture, customs, concems must help to shape the
direction that implementation of canon 517, §2 will take.”
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A pastor could be affected under c. 517 §2 if a bishop wishes to appoint a
priest, who is already pastor of another parish, to carry out the supervision of a
parish being cared for under c. 517 §2. As noted above in 5.2.1 concerning one
pastor as pastor of more than one parish, the same question of incompatibility of the
two offices might arise for the particular pastor who has been asked to do the
supervising. He also could turn to c. 152 for his obligation and right in those

circumstances.

CONCLUSION

The content of the canons about the office of pastor of a parish which have
been considered in this chapter give evidence of the Church’s deep concern for the
people who make up parish communities and the individual priests who serve them
as pastors. In addition, the adaptability and openness of Canon Law itself can be
seen in those canons which address the special circumstances of parishes in areas
experiencing a shortage of priests.

Before a priest may reasonably expect to be appointed a pastor he needs to
have made use of the means available to prepare himself to serve others in that
particular ecclesiastical office. He is expected to have a distinguished grasp of sound
doctrine and be known to be living a good moral life and to be zealous for souls.
Merely growing older in the priesthood is not a qualification for appointment as a

pastor.
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In the act of taking possession of a parish the pastor simultaneously takes on
the responsibility of providing for the pastoral care of the parish community. The
pastor not only accepts the obligation of living for the people of the parish, but
normally of living among the people of the parish.

A pastor can expect a reasonable measure of stability in office, whether the
term is indefinite, or for a specific duration with possible renewal in accord with
particular law. The pastor can anticipate that during the term of his office he will
neither be arbitrarily dismissed from office nor transferred to another office against
his will and due process. The pastor and the parish are both protected by the canons
applicable in such matters. A diocesan bishop cannot remove a pastor at will, but
a pastor who is not properly caring for the good of the people cannot hold on to his
office to their detriment if the bishop accurately carries out the process provided in
cc. 1740-1747.

Mutatis mutandis a pastor can expect that during his term of office he will not
be transferred to another office unless the diocesan bishop has proposed the transfer
to him in writing and made an effort to persuade the pastor to accept the transfer.
Should the pastor remain unpersuaded, the bishop may still proceed with the transfer
carefully applying the process stipulated in cc. 1748-1752.

While he serves the parishioners the pastor is ordinarily entitled to a month’s
vacation each year, time for a spiritual retreat, and perhaps a sabbatical in accord
with particular law. A condition of those times away from the parish is that the needs

of the parishioners will be provided for. Although a pastor may wish to continue
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ministering to his parish after he has reached the age of 75, he is expected to offer
his resignation to the diocesan bishop, who, having considered all of the
circumstances of person and place (which certainly must include the good of the
parishioners and the good of the pastor), will accept or defer the resignation.

When a pastor’s resignation has been accepted he has a right to suitable
support and housing provided by the diocesan bishop, who is to consider the norms
set down by the conference of bishops.

In those areas of the world where the Church must care for God’s people with
fewer and fewer priests, Canon Law acknowledges the problems and strives to adapt
the law to the de facto circumstances. Provisions are made for (a) appointing one
priest as pastor of more than one parish, (b) appointing more than one priest to
serve in solidum as pastor of one or more parishes, and (c) parishes without a pastor
to be served by a deacon or lay person supervised by a priest with the faculties of a
pastor. ®

In fine, the relationship between a parish and its pastor in both normal
circumstances and in the challenges resulting from a dearth of priests or other
particular circumstances is addressed by the canons with honesty, balance and

flexibility.

“  Canons 517 §§ 1-2, 526 §1, 542-544.
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The Second Vatican Council has infused new life into various Church
institutions and that life generates a new light in which the theological and ecclesial
elements of those institutions can be more clearly seen than before. Among those
institutions the parish and the office of pastor of a parish, while retaining many of
their historical features, are now perceived to be more dynamic, personal and
communitarian than had been previously realized.

Lead by the ecclesiology of Vatican II, canon law now presents a parish as a
Eucharistic community of the faithful, clergy and laity together, honoring God by
celebrating the liturgy with one another, each actively participating according to his
or her own proper role, all living their day to day Christian lives in witness of their
faith and aware that their community is a vital part of the particular and universal
Church. The parish is seen to exist for the salvation of each soul and every person
of the community. From a practical and juridical viewpoint, the parish remains, in
fact, a useful administrative grouping in the Church and a source of support for the
priests who minister to its members, even though these elements are no longer
emphasized or regarded as primary. The pastor of a parish, both theologically and

juridically, is at the center of a parish community.

269
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The qualifications which a priest is required to have before being appointed
a pastor of a parish are substantially the same as stated in the 1917 Code (c. 453)
and in the 1983 Code (521). Nevertheless in theology and in the 1983 Code the
pastor of a parish is clearly understood to be especially conformed to Christ by
priestly ordination in order to serve God’s people. The pastor is expected to do this
by providing mutually respectful and cooperative leadership so that the lay faithful,
sharing in Christ’s priesthood through baptism, and the priest, sharing in Christ’s
priesthood in an essentially different manner through priestly ordination, work
together to carry out the threefold tasks of Jesus as priest, prophet and king. The
Code of 1983 places a great emphasis on the obligation of the pastor to lead by
example and persuasion. That emphasis reflects modification of the Pio-Benedictine
Code which, although it set down many obligations for the pastor to fulfill, appeared
firmly to propose that the pastor had a right simply to direct the faithful to assist him
by commanding them to do so.

A significant change can also be observed in the canonical expression of the
pastor’s obligations to provide Catholic education and religious instruction for all in
his parish. There is no less insistence on the presentation of the intellectual content
of the Catholic faith, but the Code makes it clear that such teaching, however
successful it may be, is only one element of what is required of the pastor. The
pastor is required to provide an education in the faith for the people of the parish

in such a way that “the faith of the faithful becomes living, explicit and productive

through formation in doctrine and the experience of Christian living.” The Code also
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indicates the right of the pastor to call for and receive cooperative effort from the
faithful in order to achieve that high goal.

With respect to the pastor’s mission of sanctifying God’s people, several shifts
in perspective have taken place. The Church has not departed from teaching the ex
opere operato efficaciousness of the sacraments validly celebrated. The Church has,
however, called on pastors and parishioners alike to recognize their obligation and
right to give honor, glory and praise to God as a parish community in and through
the liturgical celebration during which the sacraments are validly made present and/or
administered. Emphasis is placed of the fact that we are called by God to be a
worshiping Eucharistic community. A specific canonical obligation is placed on the

pastor “to see to it that the Most Holy Eucharist is the center of the parish assembly

of the faithful.” He is also reminded of correlative obligations to prepare the people
to knowingly and actively take their proper parts in the liturgy and to watch carefully
to keep any abuses from entering into the liturgies celebrated within the parish
community.

The theology of the Second Vatican Council acknowledged, or perhaps
rediscovered, that the lay faithful have abilities, experience, expertise, gifts and
charisms which can be utilized for the spread of the faith and the good of the
Church. This awareness appears in the Code and raises new obligations for the
pastor of a parish with respect to working with a parish finance council (c.537) and
a pastoral council (c. 536), if the diocesan bishop requires them to the established.

The 1983 Code may not establish any greater right for the pastor to call upon the
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faithful to assist him as he exercises leadership in a parish, but those canons which
call on the faithful to become more involved in the life and work of the Church, are
likely to make a pastor less reticent about asking for help. Indeed, the Code advises
and/or requires the pastor to cooperate with other members of the parish community.

All things considered, it is our view that the Code, reflecting the teachings of
the Second Vatican Council, establishes Service in the form of Leadership as the
principal obligation and the principal right of the pastor of the parish. The pastor
is obliged and entitled to teach the faith so that it produces dynamic Christians;
together with the faithful he is to plan and celebrate the liturgies through which they
will offer public worship to God as a Eucharistic community; he is to govern the
parish in a consultative manner aided and advised by the faithful in a relationship of
mutual trust and respect. Various canons indicate the Church’s awareness that the
pastor will need the help of the faithful in order to fulfill many of his obligations, and
that, even though he should prudently share some of his authority with others, he
cannot delegate away his leadership responsibility.

The limited scope of this study, which focused only on the expression in the
text of the Code of certain obligations and rights, has left additional avenues of
research. The question of the foundation of various obligations or rights could be
investigated to determine which of them arises from divine positive or natural law,
magisterial teaching, simple ecclesiastical law or even civil Jaw. A study could be
undertaken to identify and analyze the objective and subjective rights of the pastor

of a parish. The question of whether there is a conflict between c. 517 §1, which
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provides for a group of priests bound in solidum to provide pastoral care for a parish
or several parishes and c. 520 §1, which stipulates that a juridic person is not to be
a pastor, could be a topic of major importance. A critical and systematic analysis
could also be undertaken of the ramifications of the application of the Instruction
Ecclesiae de mysterio to pastoral care provided for a parish in accord with c. 517 §2.
These represent only a few of the several important issues related to the office of
pastor of a parish that could be subjected to a more intense investigation in the
future. It is our hope that this dissertation has provided some useful insights into the

theological and juridical dimensions of the ministry of a pastor of a parish.
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