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legislative process.27 ' ‘ : : H\

ea MY . j

J . .
' -

similér to fhe one in the Sién{u Leone constitution and it pro-
tected and guaranteed the fundaﬁéntal rights and freedoms and

at the same time prov1ded machf%ery for their enforcement. The
effect of 1ts inclusion in the constitution was to "egtablish

the right of the 1nd1v1dual to go into the courts of this
country, thereby assuring the preservation of his freedoms. These
great t;aditional rights are merely pious'ejaculations unless

the individual has the.right to assert them'in the courts of

w26

law. On the eve of independe:ce the government of Prime

Minister Jawara (gs he then was) proposed by'Séssional Paper No.
12 of 1964 to include in the independence constitution the same
"safeguards" and liberties of the individual as weré enshrined
iu:the 1963 constitution; the Sessional Paper contained a further
proposal for the entrenchment of the "safeguards" and liberties
and the mode of their enforcement. Entrenching the Bill of
Rights and'the-mechauianfor its enforcement in the constitution

is a suzg_wéy of providing it durable protection as the act of
e

" entrenchment puts it beyond the capricious reach of the ordinary

The 1965 constltutlon and, subsequently, the 1970 republlcan

constltutlon made provision for a detalled and elaborate Bll%/

e

of Rights. Both in its con t and draftsmanship the Gambian

Bill of Rights does not releal any thing novel; its provisions

-2 //

- o

J @. Diefenbaker quoted by W Glen How in "The case for
a Canadaan Bill of Rights (1948) 26 Can. Bar. Rev. 759.

Bora Laskin: An Inquiry into the Diefenbaker Bill of
Rights (1959) 37 Can. Bar. Rev. 77.

-



- (Stevens and Sons, London, 1864), p. 19k,
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aré virfuaily the same as those containted in the independence
constifufion ;} Sierra Leo;e.28-.The first section of the Bill
of Rigﬁts opens“ﬁiyh astaremenf or deélaration' of principles .
indicat;ng wha£ fuﬁdamental rights and freedoﬁs are guarahteed
gpd profected by the constitution. The statement or declaration
of princiﬁle 1s said to be the entitlement of e;ery person in
The Gamﬁia "to the fundamental rights and freedoms, that is to

say, the right, whatever his race, place of origin, political

opinions, colour, creed on/é:x, but subject to respect for ‘the

rights and freedoms of others and for public interest to each

and all of the following, namely--(a) life, liberty, security
. .

-

of the peréon and protection of the law; (b) freedomof conscience,

of expression and St assembly and association; and (c) protection

- for the privacy of his home and other. property and from depriv-

ationmof’propérty without compensation."29

‘Thi§ declaration or
statement of principle "brings out the general purﬁort of the
guarantees, lifting them above the austerity of tabulatéd legalism,
and may help to spread awareness of their implications. .

among the community at 1arge."30

The declaration of the principle
ends with a caveat that the righté and freedoms thus guaranteed

and protected are to be exercised and enjoyed only in so far as

28Indeed during a House of Representatives debates on the
proposals for Gambia's independence Prime Minister Jawara invited
Members of the House to peruse the Sierra Leone Bill of Rights as
the government would like to have a smilar Bill of Rights entrenchéd
in the Gambian Constitution. '

29constitution s. 13.

30

S.A. de Smith: The New Commonwealth and its Constitutiocns

»
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their exercise does not iné%izzii with thé rights and freedoms
of others or is not prejudici o the public interest. In
effect the rights and freedoms can only be exercised or enjoyed
within the limits allowed by law.

We will not turn to a consideration of the prévisibn of
the Bill of Ri%pts to see how far the fundamental rights of the

people of a democracy in the sense in which it is known are

protected by the constitution.

(i) RIGHT TO LITE

The first, perhaps the most important, right of thé individuél
protected by the constitution, is the right to 1ife. By pro-
hibiting -an intentional deprivation of a man of hiévlife, the
constitution entrenches the existing law of murder and allied

offences. The right to life is, however, qﬁalifiéd'by the

constitution to the extent that a person may intentionally be

deprived of his life in the execution of a sentence of a court

in respect ;f a criminal offence for which he has been convicted
under the law of The Gambia. An intentional killing'may not
amount to a contravention of the constitution if such a killing

is done in defence of one;; pfoﬁérty against trespasseps: It
is-also recognised by the constitution-tﬁat an intentional killing
ig proper if spch killing is done inlordef.tb»efisét the arrest ~
or prevent the escapeqpf’apgrson from 1awfui custogy. The

. .
other instances in which a person may be justifiably deprived.

of his life are killings ‘for the suppression of a riot, insurrection,

DU VN PRI PP PSP S ————
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cr mutiny; or for the purpose ofrpreventiné_the comnission of

an offence by the person killed. In all cases of justifiable
killing, other  than killing in the execution of a court sentence,
the constitution demands that the force used must be reasonably

justifiable in the circumstances of the case.31

(ii) RIGHT TO PERSONAL LIBERTY

Protection ef the personal liberty of the individual in
a poly ethnic and multl-party soc1ety is of paramount importance
so that opponents will not be subjected to unwarranted and undue
incarceration. The ordlnary laws of - the land do contaln prov151ons
guaranteeing the rlght of the individual to hlS personel liberty
but some of these provisions were transplanted into the con-
stitution, which also provides them additional buttress. Every
person in The Gambla has a rlght to his personal 11berty and nay
not be deprived of it: the consﬁltutlon SO declares But as it
may be necessary in. the pyh&}g‘lnterest to curtail the personal
liberty of the individual, -the constitution goes further to declare
in what circnmstances deprivation or curtailment of personal
liberty is permitted. Thus, it‘is not in contratention of the
constitution if a person is deprived of his-personal 1ib;rty in
execution of the sentence or order of a court for a criminal

*
offénce for which he has been convicted;through’ detention by order

~

of any superior ‘court for contempt of that court or any other

court or tribunal; detention to secure a person's fulfilment of

8lg 3y,
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-or to effect his, expulsion or extradition from The Gambia.
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any obligation imposed on him under any law; or apprehension of
a person for the purpose of bringing him before a court in
execution of a court order. Also excepted are the lawful
apprehension of aperson reasonably suspected of having committed,
or being about to commit, a criminal offence; the lawful detention
of a minor for his education or welfgre; the lawful defention
of a person for the purpose of preventing tﬁe spread of an
infectious or contagious digease; the lawful detention of a
lunatie, drug addigt, vagrant or alcholic for the purpose of his
care or treatment or for the purpose of protecting the community.
It is permissible to deprivé a person of his personal liberty
for the purpose of preventing his unlawful entry into The Gambia
' 32
Procedural matters designed for the fair administration
of the Criminal Procedure Code, in so far as it affects the
liberty of the individual, have also been given constitutional
recognition. To this end the constitution stipulates that a
person arreéted 6r detained must be informed as socn as réasonably
practicable, in a language he understands, of the‘reasons for
his detention or arrest.33 It wou%ﬁ appear that the detaining
or arresting authority need not, though it is desirable, inform
th detained or arrested person of the reasons for his detention
or arrest when heiis found aétually committing a erime. But to
be found on the scene of a crime“or to be reasonably suspected

of having committed a crime does not absolve the arresting or

325, 15 (1).

335 15 (2).
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detaining authority of his duty to explain the reason for
his action. A person arrestfd or detained for the purpose of
bringing him before a court in pursuance of a court order, or

upon reasonable suspicion of his having committed or about to

commit an offence, canﬂUf’EE{subjected to undue confinement.

He must be brought, without undue délay, before a'court or
released on bail unless his continuocus detention is ordered by
a court. " Compensation is payable to any person who is

unlawfully arrested or detained.®®

(iii) PROTECTION FROM SLAVERY: FORCED LABOUR AND INHUMAN
TREATMENT '
Slavery and forced laboﬁr were outlawed in The Gambia
well before independence. But it ‘was found necessary to provide
constitutional prescriptiéns to reaffirm their abolition for the
simple reason that the customs of some tribes, mainly the Mandingos .
do respect ownership of human beings. It must, however, be
observed that the concept of slave ownership in this context is
not the same as that concept use . to be in the days of the slave
trade. A master and slave relationship as recognised by the
custom of the Mandingos--the courts in Weséhﬁfriéa havé'heid
such custom to be repugnant to naturél justice equity and good

conscience--only arises where one person, because of his weakness
~ 7

or poverty, puts himself under another person for the former's

5. 15 (3) - ().
355 15 (6).
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protection or support. Thé person who thus puts himself under
such protection or support is not liable to give his services)
to his protector or supporter if he does not wish to do so.
This type of relationship is abominable by reason of the fact
:that the person providing the protection or support regards the
other person as a "slave." But in truth and in reality fhg
person recediving the -protection or support is nothing more than

r
a co-opted member of the protecting or supporting family. Pro-

scription of forced labour is absolutely nec;;sary to prevent
powerful Chiefs or Alkalolu from abusing their authority by
ordering inhabitants of their districts or villages to wofk,
against their wishes, on the farms of the Chiefs or Alkalolu.
The constitution fherefore provid that person shall
be hgld in slavery and no person sh;I;giZF;;;:?jzs to perfofm
forced labour. 36

The first of the prohibitions is not subject
to any exceptions but the second is. The constitution excludes
from the definition of forced labour any - labour fequired in
éonsequence of tﬁg sentence or order of a court, labour demanded
during any period of public emergency or labour required as

part of reasonable or normal communal or other civie obllgatlons.
In a period of public emergency the labour that a person may

be required to perform must be such as is reascnably justifiable

in the circumstances of the situation.37

36
37

S. 16 (1) and (2).
S. 18 (3).
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The dignity of the Person is protected from tortufe or
inhuman or degrading punishment op treatment 38 This‘prov151on
prohibits police officers and all persons in authority to use
means, amounting to the degradation of the human person, for the
purpose of obtaining confessions from persons charged with the
comm1551on of a crime or arrested on suspicion of having committed

a crime. However the protection is not absolute since the

. constitution saves any law that authorises the 1nf11ct10n of any

descrlptlon of punlshment that was lawful in The Gambia on the
23rd of April, 1970.3 On this basis corporal punishmént, which
would ordinarily amount to torture or 1nhum;h or-degrading
punlshment, is excluded; this form of punishment isg inflected

on young persons found."guilty" of an offence.

(iv) RIGHT TO PROPERTY

Any property of whatever description and any right or
interest in any such bProperty cannot be compulsorily acquired

from any person in any part of The Gambla unless such acquisition

is done by or under the authority of a law. Any law that pro-

vides for the compulsory acquigition of Property or rights or

interests therein must provide for the payment of adequate

-compensation and must provide the berson claiming such compens-

ation a right-of access to the Supreme Court for the determination

38537 (1.

3%5. 17 (2).
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of his interest and the adequacy of the compenéation.uo Property
or interest therein may‘be compulsorily acquired in satisPaction
of a court order or judgment; or by way of penalty for breach

of the law, whether under ecivil procegs or after conviection of

a crimingl offence. 1In.addition to these 'exceptions,; any pro-
perty that poses danger to human ér dnimal health may be cbmpul-
sorily acquired by the state, and so may -enemy properfy.’Any

law éhat authorises the acquisition of a déceased pefson’s pro-
perty, property of a lunatic or of a bankrupt company for

the purpose of vesting it in an administrator or a.liquidator
for the purpose of its administration for the persons entitled
to the beneficial interest therein is saved from the operation
of section 18 (1) of the constitution. These constitufional
guarantees of freedom from.deprivation of property apply to
broperty taken possession of or acugired by or for the state

as they do in relation to other persons.ul

(v) FREEDOM FROM ARBITRARY SEARCH OR ENTRY

The next freedom guaranteed by the constitution is the
freedom from or right against arbitrary search or entry. Except
with his own consent no berson may be subjected to the search

of his person or his property or entry on his premises by others.u2

-
-

405 18 (1). »
s, 18 (2) - ).
%25 19 (1). .
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Freedom frmnarbitraryseafch or entry 1is not absolute since a
person may, in the absence of legislation, compromise his freedom
by consenting td be searched or by consenting to the entry on |
his property by others. It may, however, be necessary to search
a person or his property cr to enter on'his premises withaut

his consent. Derogation from a person's right not be searched

or not to enter on his premises withou{ his consent may be done
under the authority of any law that is reasonably reduired in
the interest of defence, public safety, publiic order, public
mcrality, fown and country planning, the development aﬁd exploit-
ation of mineral or the utilization of property for communal
bgnefit. Denial of the freedom from search or entry is not
limited to the circumstances just enumerated. The constitution
permits derogation from freedom of arbitrary search or entry if

such derogation is done in pursuance of a.law that is reasonably

required for the purpose of protecting the rights or freedoms

of other persons; or for the purpose of authorising government,

or 1ocalgqye;pment'officers or officers of any body‘corpbrate
to enter the premises of any person in order to inspect those
premises or anything found therein for the purpose of'gny tax,
or rate; to execute any public work on the property; or to énfonce
the. judgment or order of a court in any civil proceeding. Anything
done under the authority of any such law is invalid if'it is
shown that the measures taken are not reascnably justifiable in

a democratic sociefy.l+3

"33, 19 (2).
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(vi) RIGHT TO THE PROTECTION OF LAW .

-

The brinciple of English law requiring speedy trial of an

'gecused.person, on the grounds that justice delayed is justice

-denied, is entrenched in the consxitufion; To avoid delays in

the trial of persons charged with a ecriminal offence, the con-
stitution stipulates that any pebéon eharged with a criminal
offence must, unless the charge is withdrawn, be afforded a

fair trial within a reasonable time by an independent and impartial
court established by law. A person charged with a criminal
offenee must be presumed innocent‘pﬁtil he is proved, or has
pPleaded, guilty; he must be informed in a language he understands
of the detailed nature of the charge against him; he must be

glven adequate time and facilities for the preparation of his
defence. Similarly a person charged with a . criminal offence
must be allowed to defend himself in person or, at his own
expense, by a legal repéesenative of his choice; he has to be
afforded facilities to cross-examine witnesses for the prosecutlon,
and unless he otherwise consents his trlal cannot be conducted

in absentia unless he so conducts himself as to render the con-
tinuance of the trial in hisg presence impracticable.us In shkort,
all the rights basic to a fair trial are_guaranteed by the
constitution. Representation by counsel of one's choice is very

cardinal to any fair trial and the necessity of such a represent-

1Y

20 (1).

%55, 20N(2).
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ation has been eloquently suppdrted by Lord Denning when he
remarked that "I know of nothing which is so essential to a right
decision as to have the benefit of arguments which put forward
all that can be said on eacﬁ side "8
The right of ‘an accused to be affofdedadéqu&tetime énd
facilities for the‘preparation of his case and the right to be
represented by counsel of his own chéice came up for determination
in Baba Musa Tarawally Vs Inspector General of Police (unreportedj.
The accused, who was a licensed journalist and publisher of a
pamphlét, published and dissemiﬁated material alleging that the
President was engaged>inrice cultivation in his native village of
Barajally and that the inhabitants of that village worked in
the rice fields of the President against their will--in essence
the villagers were performing forced 1aBour..{The accused was
arrested and charged with the offence of criminal libel and his
case was set down for hearing on the very day of his arrest.
Accuseé instructed counsel to conduct his defence. Couneel applied
for adjournment so that ﬁe could interview his client and prepare
his case adeqﬁately; the application for adjournment was denied,
whereupon he decided to withdraw from the trial. The accused's
trial_continued without his being represented by counsel, and
throughout the trial he pleaded to be given thé opportunity to

be represented by counsel of his .choice. He was subsequently

"6s5ir A.T. Denning: Freedom Under the Law .(Stevens and
Sons Ltd., London, 1947), p. 91.
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convicted by the trial Magistrate and his grounds of appegl to
the Supreme Courtfcontained, inter alia, an ‘allegation tha&

hig right to be defended by counsel’of his own choice was
violated. The Supreme Court (Sir Philip Bridges C.J.) conceded !
that thé accused's right I; be defended by a counsel of his .
choice was violated--this, it is submitted, was sufficient £o~

vitiate the entire trial--but went further to hold that the

conviction could not be set aside because there was sufficient

_evidence to justify the conclusions reached at by the trial -

Magistrate. The Supreme Court, like the trial court, failed to
take into account both the principle and letter of the constitution.
It was not the sufficiency or insufficiency of evidence adducei/
but rather it was the principle of fair trial as guaranteedr

by the constitution that was the cardina; point in.issue. The
decision of the Supreme Coﬁrt, it is submitted, ought. not to

have been based on the sﬁfficiehcy of evidence; it ought to

have ‘been based on the right of the accused to be defended by

‘counsel of his choice. That, right should have prevailed because

"where there is a conflict between the freedoms of the individual
and any other rights or interests (including the right to be —
protected against criminal libel) then no matter how great

>

or powerful those other interests may be, the freedom of the
humblest citizen shall prevail."u7 *
The right to be defended by counsel of one's choice was

recently invoked in the case of Ghazi Mahamoud Vs Inspector-

Denning, p.4. Parenthesis mine.
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‘General of Police (unreported). In that case the accused,

who was charged for foregery and defrauding insurance companies

in the course of his buiness, instructed one Bathern’Macauley,

'a Queen's counsel then resident in Jamaica to conduct his

defence.. Prosecuting counsei objected to Mr. Macauley's appear-
ance on the grounds that he was not a barrister or solicitor

permaneg?ly resident in The Gambia as required by the Supreme
L8

Y

Court (Aﬁendment) Rules,.1971. The accused chaileﬁged the
validity of the amended Supreme Court Rules on the grounds that
the amendment violated the constitution inasmuch as it purported
to deny the accused his Eight to counsel no métter where such
counsel . may be permanently resident. The Supreme Court (J. Omo
Agege J.) following the decision in Awolowo and Ors Vs Minister
of Internal Affairs ruled that counsel's right of audience in

any Gambian court othér than The Gambia Court of Aﬁpeal is
dependent on the 1enéth of his residence in The Gambia--which
must be not less than six months--and that fhe Rules Committee

was entitled to determine and set what conditions a barrister

or solicitor must, K satisfy before exercising his right of audience

in Gambian courts.

The constitution also requires that a person cannot be
compelled to give evidence at his own trial nor can a person
be tried a second time for an offence for which he has been

conviﬁﬁed or acquitted or for an offence for which he could have

RS

L3 o
ey
»
J

l+8These rules were declared invalid but subsequently
validated. See Chapter Seven above. '
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been convicted at an earlier trial.ug

fhe_last of these pro-
visiohéfieéffirms the rules of‘autrefois>convict and autrefois
adquit, thereby constitutionally protecting the indiQidu;l_
from double jeopardy. Simiiarly, a perscn cannot be tried for
a criminal offence if he shows that he has been pardéned for

that offence.50

Also prohibited by the constitution is the
conviction of a person for an act or omission that did not at )
the time it took place constitute an offence; nor may a penalty

be imposed for an offence that is severer in degree or déscripfion

than the maximum penalty that might have been imposed for that’

" offence at the time of its'commission.51' A stétute that retro-

actively confers jurisdiction on the courts tp try offences
committed by the employees of The Gambia Government abroad is not

z 1 .
a statute making criminal an act or omission that did not at the

time’ it took place constitute an offence. >?

It is pertinent

to néte that the Gambian Bill of Rigﬁts, unlike most other Bills
of Rights in the Constitution of Commonwealth African states,
does not require that a person should be tried for only offences
that are defined in a written law and the puﬂishment-for which
is prescribed in a wéitten law. This omission means that an

act or omiss{on that constitutes an offence under customary law

may be prosecuted if that act or omission constituted an offence

under customary law at the time it took place.

495 90 (7) and (5). -

505, 20 (£). L

o5g . 20 ().

52Dennis R.S. N'Jie Vs Attorney-General (uhreported).
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. As regards -civil g}roceedings, the prov151ons guaranteelng
protection of the law are brief. It is prov1ded that any court
or other adjudlcatlng authorlty prescrlbed by law for the deter-
. mination of the existence or extent of any civil right or ob-
ligation, must ‘be established by }aw and must be 1ndependent and

/\

authority gquust be gﬁven fair hearlng- within 'a reasonable time.. (J
- .

impartial: any* “case brought ~before such court or adjudicating

The court or adjudicaEing authority is? as a génepal rule, required
to hold ifs proceedings in public; but ‘it may in certain cip-
cumstances hold proceedlngs in camera in the 1nterest of publlC'
morality, the welfare of mlnors, privacy of the lltlgants con--

cerned,’ public safety or public order.ss, )

\

The rigMi to protection of- the law, like thk other
guaranteed rights, suffers from the cautlous approach of its
-bromoters and the draftsman, it too has a catalogue of ‘exceptions -
attached to it. The presumption of an accused person's-innocence
-until proved guilty is made subject to anything contained in or
ddne under the authority of any law to the catent that such
law 1mposes on an accused person the burden of provlng partlcular
facts In any criminal trlal SH Strlctly speaking this exceptlon
does not quallfy the presumptlon of innocence in favour of a
person charged with a crlmlnal'offence; ali that this exceptlon

. does is to entrench a rule of evidence whlch requ1res that any

person whp relies on any fact peculiarly within His knowledge

53
54

S. 20 (8) and (10).
S. 20 (11) (a).

a7 LS o
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has to prove the existence of that fact.55 Imposiné the burden
of proof on an accused in special circumstances does not amount

to a presumptlon of his guilt as section 20 (11) (a) seem to

suggest. Also excluded ;from the right of protection f the 1

is any law that prohlblts legalreprnsentatlonxn proceedings

before a cus

court or before another court in appeal from
- a customary court.56 While the constitution prohibits double

jeopardy, it also pPQJ des that nothing contained in or permitted

~

(\ to be done under the uthority of any law shall be held to be

in,wiolation of the rights guaranteed under, section 20 (5) of
the constitution to the extent that th law authorises a’ .
court fo try a member of a disciplined force for a criminal
offence notwithstandiné that such memﬁer has ‘been tried and con-
victed or acquitted under the disciplinary law of the force'to
which he geloﬁgET\)Eut in any’such seéond trial the court must'
take into!account any punishment available to him ;nder the

e * 57 il
disciplinary law.

BEN
(vii) TFREEDOM OF CONSCIENCE

-

Subject to the exceptions defined in‘'the constitution and

subjject to his consenty-no one can be hindered in the enjoyment

of his freedom of onscience, including freedom of %Bbugpt and

religion and freedom to change religion or Bglief. Every person
k .

*

ﬁﬁf
See Phlpson on Evidence 11th edition, paragraphs 108 110.

Fs. 20 av ®. -
mm .

/
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v :
is entitled either alone or in community with others, and

both ip private and in publiec, to manifest and propagate his
religion or belief..58 Guaranteeing freedom of religion in'a
community where eighty—five per cent or more of the inhabitants
profess and practice the religion of Islam is of fundamental
necessity; without such guarantee fanatic and over-enthusiastic
adherents of the dominant retigion may, thfqugh persecution, seek
to 1mpose their religious wviews and practlces on adherents of
other rellglons. The. penetratlng statement of Justlce Murphy

in Prince Vs Massachusetts that "No Chapter in human history
has been so largely written in terms of persecution and
intolerance as the one dealing with religious frfedom. From
ancient times to present-day, the ingenuity of man has known no

. limits to forge weapons of oppression against those who dare to ;
'express an unoﬁfhodoxreiigious belief. l . Religious freedom
is too sacred a right tc be restricted or prehibited in any |
degree withput proof that a legitimate interest of the state is
in great danger,"59 is an ample testimony on the desirability

of religious freedom in any community; that freedom helps to °

contain persecution by relgious bigots. Religious Communities may

~

establish educational institutions for the purposes of providing

religious instructions to adherents of their religion,. but no

person attending such an educational institution can be compelled

583 21 ().

nguoted in "The case for a Canadian Biil of Rights," 26
Can. Bar. Rev. 758.

S, VU UV =
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to take the religigus indtruction provided the institution
(in the case of* a minor the éonsént of his guardian must be
obtgined). Similarly, no one can be ‘forced to take any oath.
that is contrary to his religious beliefs or take an cath in a
manner not consistent with his religious beliefs,®0

As usual, the right to freedom of religion may be restricted
under a law that is reasonably required in thé interest.of |
defence, public safety, Public order or public morality; or for
tﬂe brotection of +the rights and freedoms of others, including e
the right;to cbserve and bractice any religion withoutitﬁé

unsolicited intervention of adherents of any other -religion.
* ¥

But any 1law restricting the exercise of freedom‘of conscience
: A
or religion or anything permitted to be done under such law
will be unlawful if those challenging the validity of the measures

taken under such law are able to show that the Meadures are not

reasonably justifiable in a democratic society.61

i

-

(viii) FREEDOM OF EXPRESSION

e - 3 . . ?
Freedom.of expression, including freedom to recelve‘and

impart ideas and information®2 is very cardinal ‘in a cqﬁhunity

“that practices_parliamentary democracy. It is only through .free

and frank discussions "and imparting of ideas that the errors of

60
61

S. 21 (2) - (u),
S. 21 (s).
625, 22 (1).
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. _ the Government can be pointed out; through fre;k@nd ﬁnhindered

| freedom of expression, matters of interest t¢” the public at
: - lgrgé can be freely discussed. -Institut
| s 4their-;peration "derive their efficacy f

of government and‘
.the free public dié—
cussign of affairs, from criticism and answer and counter-
eriti ismg from attack upon policy and administration and defence
/ggd c unter-attack; from the freest and fullest analysis and
examination from every point of view of political proposals.“83
The freedom of expression is, however, freedom within the law.
In guaranteeing freedom of expression the constitution strikes
a balance ﬁetwgen the freedom of the in&kvidual on the one hand
and the interest of the state on the other hand; it aiso pro-
tects the reputation and private lives of others brom being injured ~
thfoﬁgh the exercise of freedom of expression. On fhis principle’
5f balancing of interest the constifution provides that.me&sures
s may be taken under a law restricting freedom of'expressioh in
the‘interesf of defence, public séfety, public morality of publie
order or public health; restriction may be imposed on public
officers not to divulge confidential matters that céme into their
possesgion in the course of their pfficial duties. Exercise of
the freeéom of expression may be curtailed in order tc¢ protect
the freedom of others; }br the purpose of preventing the dis-
é ¢losure of infoFmafion réceived in confidence, maintaining the

authority and independence of the courts or for regulating the

technical operation of telephone, telegraph, posts, wireless,

63Reference re Alberta Statutgs (1938) S.C.R. 100 at 133.
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bfoadcasting or television.Bu These- exceptlons are not novel;
the laws of sedition and defamatlon, the 0fficial Secrets Act

and the. Telephone and Telegriaph Act already circumscribe the

freedom of expre551on Their 1nc1u31on in the constltutlon only

serves as a remlnder to any one exer0151ng his freedom of
?
expression that he must do so within the limits allowed by the

law,

(ix) FREEDOM OF ASSEMBLY AND ASSOCIATION

)

This head of freedom has been long recognlsed in The Gambla,
as ev1denced by the formatlon of friendly socletles, polltlcal
parties and trade unions. Guaranteeing freedom of assembly and
association in the constitution is of particular importance, for
without it "electors and elected representatives cannot band
themselves into parties for the formulation of common pelicies
and the attainment of common ends. "6§ It is, however, interesting
to - note that though freedom of assembly and a53001at10n is
essential for the formation of parties in order to achieve a
common end, the constitution does not .specificially confer the
right to form political parties. This leaves room for +the govern-
ment to eénact legislatjion proscrlblng all political parties or
certain polltlcal parties except the party in power unless it

it can be shown that such Proscription is not reasonably Jjusti-

%, 22 (2).

5Jennlngs' Cabinet Government quoted in Nwabueze's Con-
stltutlonal Law of the Nigerian Republie, .p. 3785,
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fiabfe in a democratic society. What the constitution guaranteéS'\.
‘under this head'is the right to assemble and associate freely
with others and in particular the right to form and belong to
trade unions or other associations for the purpose of protecting
one's inter-est.66 The right to form trade unions is subject fo
the provisions of the Labour Act, which requires a number of
conditions to be satisfied before a trade union could be, registered;
the Act also emfowars the Registrar of trade unions to’de—
register any union which fails to comply with the Labgur Act.s7
Public officers may be denieé the right to belbng to tfade
unions; and the general right.to freedom of assembly and association
may be curtained in the interest of public order or public safetf
or to protect the rights or freedoms of other persons.68 It

1

is axiomatic that the freedom of assembly and association can

only be exercised for lawful purposes.

(x) FREEDOM OF MOVEMENT

B

The constitution guarantees to every peréon his freedom
\ ; l_‘-":. )
of movement througﬂfout The Gambia, including the right to reside
in any part of The Gambia; in addition to the freedom of movement

all persons are immune from expulsion.69 It is pertinent to

665. 23 (1).

67ABout six trade unions were de registered in 1977 for
failure to file statements of accounts with the Registrar.

585, 23 (2.
695, 2y (1).
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observe that tﬁe freedom guarahteed undér this head is not
guaranteed only to c1élzens of The Gambia but to any person
hithln the territorial limits of The Gambia. But the constitution
goes further.to stipulate 4 number of exceptions to the guaranteed
freedom. It is provided that restrictions on a person's freedom
of movement that is involved in his lawful detention is consistent
with the constitution.70 Restriction can be imposed. on the
movement or residence within The Gambiaof“'any person of any
person's rlght to leave The Gambla in the interest of defence,

. publlc safety or public order. Where a person's freedom of
movement is restricted in ‘the interest of defence, etc., he has
a right to have his case revieweaiat intervals of three months
by an independent and impartiai'tnibunal presided cover by a legal
practitioner appointed by the Chief Justice.71 The tribunal may
make ngcommendatlons concernlng the necessity or expediency of
the continuation of that restrietion to the authorlty by whom
it is ordered; the authority 1s, however, not obllged to act
in accordance with the recommendatjons unless he is required
by law to_do so.72 Also exciuded from the protection of the
_ffeedom of movement is ahy law that imposes restrictions onlthe

movement or residence of peérsons generally or on a class of

persons within The Gambi?\or their right to leave The Gambia in
705 2y (2).

s, 24 (3) (a) and (4).
725 20 (5).

T e M
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the interest of defence efc., except so‘f T that law or

anything done under it is shown not to be reasonably justifiable

in a democratic soéiety. The right of ingress and egress by
non-citizens is also subject to the Immigration Act; and even
though the constitution grants immﬁnity from expulsion, undesirabie
immigrants may, under the Immigration Act, be deported. Deport-
ation does not apply to citizens but they can, by court order

or under the authority of law, be confined to particular designated
areas in the country. A person’s right of residence in any

part. of the country does not carry with it the right to acquire
property or land.73 This restriction buttresses the provisions

of the Lands (Provinces) Act, which prohibits acquisition of land
or interes£ in land situated in the Provinces by persons who are

not indigenous to the Provinces.

(xi) FREEDOM FROM DISCRIMINATION

The gonstitution prohibits jsubjeet to speéific limitations,
the enactment of any law that is discriminatory in itself or
in its effects; or to treat any person in a.discriminatory
manner by a public officer or authority in the execution of his
duties under any written law. iDiscrimination as contemplated
by the constitution means affofding different treatment to
different persons attributable wholly or mainly to their

respective descriptions by race, tribe, place of origin, pdlitical

T35, 21 (3).
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opinion, colour or creed whereby persons of one such descpiption

are subjected to qwiébllltles or restrlctlons to Whlch persons
of another such description are not made subject or are accorded
privileges or advantages which are not accorded to persons of

another descr1pt10n.7u

It has been held that section 26 (1) and

(3) and Schedules 3 and 6 of the Elections Act, 1963 are not

contrary tc section 23 (3) (this section is the same as section

25 (3) of the 1970 constitution) of the 1965 constitution by

reason that these provisions required the inhabitants of the

Provinces not to possess voters' cards for the purposes of election

and that the law is not discriminatory in favour of the ~

prov?ncial voters by reason of their place of origin.75

; | The constitution, however, stipulates a number of matters

' for which discriminatory legislation may 5e made, and sanctions

. discriminatory actions by persons acting under a written law

or igfrhe\functions df any public officer or authority in specified
cases. Discriminatory legislation may be enacted for the
appropriation df public revenue or other public-funds; or with
respect to non-citizens of The Gambiai Legislation is not m-—
valid, even where it may be discriminatory in itself or in its
effecf, by reason that such legislation makes provision for the.
application of the law with respect to diVorce, burial or

-devolution of property or the application of customary law with

, regpect to any matter to a particular tribe or to inhabitants

s, 25 (1) - (3).

75P.S.‘N‘Jie Ve The Attorney-General Civil Suit No.S.
208/66 (unreported).
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. 76 . . . s
of a particular place. Thi's exception preserves the existing
personal laws of individuals relating to devolution of property,
marriage, divorce, etec. and perpetuates sex discrimination under

the Islamic law of succession and inheritance whereby a female

beneficiary does not stand pari passu with her male co-beneficiaries

in the distribution of the estate éf their deceased relative.

Also excepted‘is any law which makes‘provisions with respect

to standards or quélifications not specifically based on race,
place of origin, political opinions, colour or creed, to be
required of any person who is éppointed to or to act iniany office
in the public service, any office in a disciplined force, any

office in the services of a local-govermment authority or any

‘office in a body corporate established by law for public purposes. .’

Finally, the constitution provides that nothing contained in or
done under the authority of any law shall be held inconsistent
with the constitution to the extent that such a law makes pro-
vision whereby a person is discriminated against in the exercise

of his freedom against arbitrary search, freedom of religion,

freedom of expression, freedom of movement and freedom of

assembly on grounds of his race, tribe, place of origin, péliticall

opinions or creed. But the discriminatory legislation or

discriminatory act in any such case must be within the 1limits

of the exceptions attached to these heads of freedome '8

785, 95 (u).
g, 25 (5.
785 925 (1.
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(xii) THE BILL OF RIGHTS AND EMERGENCY POWERS

The fundg%ental rights and freedoms guaranteed by the
¢

constitutional Bill of Rights are subject to so many limitations

and exceptions that the legislature or executive may derogate

i from them. Séction 26 of the constitution specifically permits

| derogation from freedom of personal liberty and.freedom against
discriminatioﬁ during a period of public emergency. Apart from

; ~ these two specificderogations permitted by’the consfitution, the

. ‘ executive may, during a period of public emergency, take such
measures to secure the malntenance of democratic and essentlal
1nst1;utlons of .the state. Any such measure may violate .the
rights and freedoms of the individual. In spite of this, the

i freedoms and rights guaranteed py the constitution are not

) nugatory even in a period of public emergency since any emergency

! regulation or measuLe or both may bé declared invalid if found

to contravene the constitution in circumstances not reascnably

justifiable in a democratic society. The constitution also

affords bésic constitutional rights to a persoﬁ deprived of his

personal liberty under an emergency law. Aﬁe must be informed

in writing of the reasons for his detention as soon as reasonably

.practicable, but not later than seven days after the commencement

of his detention. Within fourteen days after the commencement
his détention, a notice must be published in tbé Gazette
stating the partichlars of the‘provisions of the law under which
his det?ption is authorised. The constitution also requires that

a detained pernson must have his case reviewed within one month
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from the date of his detention and thereafter at intervals of

not more than éix‘months b& an independent and impartial tribunal
presided over by-.a person appointed by the Chief Suétice from
among persons entitled to practise as a’baffister or solicitor T
in' the Supreme Cburt. He must be afforded facilities to consult
couﬁsel of his own choice and must be permitted to appear before .
the tribuﬁal in person or be represented by a legal representative
of his choice. The authority making the detention is not‘obliged

to act on the recommendation of the tribunal unless it is

specifically required by law to do 50.79

(x1ii) ENFORCEMENT OF RIGHTS

!

The mere declaration or theoretical recognition of fundamental
rights and freedoms in a Bill of Rights is utterly useless unless
there is also provided machinery for their enforcement. Thé
machinery provided for by the constitution for the enforcement
of the guaranteed rights is a logical feaffirmation of éhe_long
‘recognised princip}e of law that where there.is a right there
is a remedy:.it is the availability of remedy for legislative,
executive or administrative intrusion into areas of human rights
that gives the provisions. of the Bill of Rights their éfficacy.
The courts, which are traditionally the guardiéns of human rights
‘and freeddms against arbitrary government acts, are entrusted

;hith the onerous task for adjudicating on complaints of human

=

795, 97, p
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rights' violations. Thus any person who alleges that his right
or freedom has been, is béing -or is likely to be, contravened

in relation to him (or in the case of a person who is detained,
‘ . 3
another person . alleges such contravention in relation to the

)
-

detained person) he may apply to the Suf%eme Court for redress.

The powers of the Supreme Court in granting rédress are wide
as it may make such orders, issue suéh writs and issgg such

directions as it may consider appropriate for the purpcse of
enforcing the guaranteed rights. The Supreme.Coprt, However,

has discretion to decline to exercise its powers under the con-

stitution if it is satisfied that other means of redress are avail-

80

~able to the applicant. Additional powers .for the enforcement

"of the guaranteed rights may 'be conferred on the Supreme Cdurt-

by Parliament. No specific procedure has yet been formulated
for the enforcement of the guaranteed rights though the Chief

Jstice has power to make rules with respect to the practice

and procedure for the exercise by the Supreme Court'of its juris-!

LY

by édlctlon in constltutlopal matters. In the absence of a spe01f1c
4 :

brocedure, an appllcant may adopt any procedure that isg speedy-
.__'#.f -

and easy. The experience of other countries, w1th similarly
worded provisions as section 28 (1) of the Gambian Bill ‘of Rights,
has shown that for a person to have a locus standi to invoke

the Supremé Court's jurisdiction under section 28 (1) of the

805, 28 (1) and ().
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constitution, he must be able to show that he is in imminent

b

dangergof suffering under a legislative enactment or that his
norma&?business or other activities have been directly inter-

fered with by‘or under such enactmEnt.Bl

NERAL OBSERVATIONS

Tﬁe constitution and other relevant laws have sought to
clarify tﬁe status of the individuel in his relationshiﬁ Wit
the state and in .his releéionehip with other individuals. The
citizenship and nationality laws have, at least in terms of
status, effaced the dichotomy that had hitherto existed between
the inhabitants of the former coloey and ﬁrotectorate. é;phaﬁs

~ the only unsatlsfactory prov151ons governing acqulsltlon and
deprlvatlon of 01tlzensh1p dre sections 6{and 11 of the constitution.
The former section delcares a person born Joutside The Gambia
after the 17th ef February, 1965 becomes-a amblan citizen if
‘at the date of his birth.his father is a c1tlzen. o othe?hxee .
than by virtue of section 3 (3) of the constitution. The net
effect of this provision js to prohibit transmission of citizen-
ship by descent, it also has the effect of leaving a child born

outside The Gambia of a father who acqulred hlS c1tlzensh1p by

descent in llmbo, ‘and unless .the laws of his country of birth

-~

BlElias: Nigeria, The Development of Its Laws, etc., p. 161.
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" reeognise.citizenship by birth he would automatically become

stateless. But the inconvenience or absdggity of that situation
may be averted by the Mlnlster exercising Ris discretion to cause
.any minor to be reglstered as a citizen of The Gambia if his
. parent or guardian makes appllcatlon ins the -prescribed manner.
Section 11 of the constitution does entltle a person to have
-hlS case referred to & committee .of enquiry where it is proposed
to deprlve him of hls ditlzeHShlp. Reference to. a Commlttee
of enquiry only has the effect. of prov1d1ng the citizen an
opportunity to plead reasons why hée should not be deprived of hi%
citizenship. Following the‘procedure for deprivation of citizenf
ship has no meaning at all since the Ministef is not‘obliged'to
act on the recommendation of the Committee even where it recommends
that the person whose case was réviewed should not be deprived
N of his citizenship. The only purpose of review by the Committee

is to'delay the Minister in issuing =a deprivatién order.

- ] ~ The inclusion in the constitution of an entrenched Bill &
' of Righta\ reflects a desire on.the part of the government to
. reconefli\%Hé/E;;ocratic pPrinciples of the freedoms of the individual
,47\\ with the desirability of maintaining the integrity and security
™~ of the stete. The rights and freedoms guaranteed in the Bill

of Rights are meant to be enjoyed by persons in ‘their individual
capacities and not in a'group; thus the freedoms and rights
guaranteed are individual and not group rights. The Gambian

.

Bill of Rights appears to be an improvement on other Bills of

———

Rigﬁts in the constitutions of Commonwealth Africa@ nations granted
e

+
-
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before 1965. The Gambian Bill of Rights does not restrict the
freedom of movement and freedom against discrimination to
citizens only; these freedoms and rights together with the others
coﬁered Ey the Bill of Rights are granted to "every person "

though freedom of movement in its wider deflnltlon does not

+

provide non-citizens immunity from expulsion.

The discussiéns on the various provisions of the Bill of

Rights reveal that even the sacred right to life is subject to

exceptions and limitations; these exceptions and limitations

"have the near effect of reducing the provisions to nothing more

than a mere decoration on the statute book. But the exceptioné
do not matter in 8o far as they are intended to preserve the

interest of the state and the freedoms of others. Notw1thstand1ng

~the numerous exeeptions attaeched to them, the very fact that

the rights are provided for in the constitution serve as a constant
signal to the legislature, the executive and administrators that

certain high ideals have been declared to be maintained .in order

to preserve the dignity and integrity of the human being even

though "a government determined to abandon demecratic courses will
find ways of .violating them. But they are of great value in
preventing a steady deterioration in standards of freedom and .
the unobtrusive encroachment of a govermment on individual rlghts w82

They also provide a standard to which appeal may be made by {

those who feel their rights are being infringed by a capricious

2Report of the ngerlan Minorities Commission 1958 quoted
in de Smith's New Commonwealth and its Constitutions, p. 197. .

\
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executive, legislature or administrator.

-

The constitution classifies the rights and freedoms into

R

those that cannot be derogated from in the interest of defence,
public order, public safety and public morality and those that
may be derogated from in the interest of defence, etc. unless

it is shown that such a derogation -is not reasonably justifiable

‘in a democratic society. The first class of ‘the guaranteed -

a.

N

rights are insulated from legislative interference while those
in the second class ﬁay, by iegislative action, be curtailed.
It must, however, be oﬁserved that the rights in. the first
class are not absolutely fréefrom.derogation since they may be

derogated from'within the limits of the exceptions attached to

them. The second category of rights may be derogated from under

v

a law that is.reasonably required and not shown to be unjustifiable

in a democratic society. It is not knowm- exactly Qhat this
provision means: there is certalnﬁy an ‘obligation on the party
impugning the validity of tﬁ;giaﬁ or the act done thereunder to
show, that the act done i§>net reaqonably ]ustlf}able in a
dempcratic society; but wheth the éxecutive has an obligation
to sﬁow that tﬁe law is reasonably-reéuired is not quite clear.
Presugably the courts wiil relieve the executive of thatvburden
and proceed on a presumption of the constitutionality of legis-
lative acts. But the exceptions to these freedoms and rights
tend to involve a contradlctlon for "it 1s very .hard to.see how

a law can 1tself be both reasonably required and not reasonably

N
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jus'tifiable‘."83 These provisions do not only reveal a. contra-
diction but they also cast a héavy'bufden on the courts'to.
delimit the fgontiers of what is or is not»"reasoﬁably justifiable
in'a democratic society." Wha@ is or is not reasonably justifi-
able in a democratic society may diffef from time to time. and

may depend very much on the -ideas and notions of a.particular s
judge. Without the gonst'tution specifying what amounts to
"reasonably 5ustifiable in a democratic society," the courts
might, whicﬁ it is submitted would be a disservice to the ﬁatibn,
take shelter behind the rules of ev1dence, namely, the 1nab111ty
of the person alleglng the unjustlflablllty of the law or the?
act dome thereunder to show that the law is ipdeed not reasonably
justifiable in a democratic society.’fﬂn\—5\\~\\

'ﬁut even with these feelings of scepticism one may
réasonably hope that the pfovisions guaranteeing human rights
and-freedoms will prove efficaciou§ and resilient to the needs

“

and aspirations of the young republlc, their entrenchment’

and

mode of enforcement, one may hope, w111 always provide’ a restralnlng

force on the government.

‘.
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CHAPTER ELEVEN

" GENERAL CONCLUSIONS

THEN AND NOW

The preceding chapters of this study have been directed.
at an analyeis of the establishment of colonial rule in The |
Gambia, the deveiopment of the institutions necessary to sustain
that rule, the ultimate attainment of political emancipatiqn and

how the inherited colonlal 1nst1tutlons of government operate

under the nat10na1 government In every, res‘ect law has been
the most important instrument in esta lishing these institutions,
including the establishment of 'delg igl rule, defining their .
modus operandi and transforming them\whenever the politicai

master desired so. The iritial utilisation of law in bringing

part of what is now known as The Gambia'inﬁcontact’with the

" British administration was not for the purpose of establishing

. British political influence in thé area; It . was for the purpose

of tapping the economic potentials of the aﬂg;; namely to promote
the slave trade. The trader-customer relationship ultimately
gave birth to the governor-subject relationship with its loglcal
corollary of the subordlnatlon of the governed and their
institutions. To accom;llsh the subordination of the colonial
people and their institutions the law was again called in aid;

the Foreign Jurisdictions Act gave the Crown anple power and

authority in the areas within the Protectorate while the Law of

L)

o
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England (Applicatién) Ordinance expressly made the application
of customary law subject to the repugnancy test. The colonial
governmeht might have thought the native institutions inferior
to the British institutions but it was careful not to dismanfle
the native institutions such as the courts and native administ;
ration system;‘it adapted these to meet its needs.
Throughout the colonial period the native courts operéted
under the name of District Tribunais dispensing justice to
i " persons of African descent witﬁin the territorial limits éf th§ir
jurisdictions. These Tribunals, in dispensing justice to peopile
within their jurisdictions, applied native ;gw and custom, but
N subject to natural justice, equity and good- consc1ence and sub7r~—-\\

X ject to the pr1nc1 les of common law and local statutes. The

ey

criteria for applying customary law made, and still makes, it
P suborqgnate to English law which governs the relationship of
the minority. Before we attempt to give any reason for that
subordination we may as well lcdk at the enactment that sﬁb-
ordinategzcustomary law to English law. The.Law of England (Appli~-
cation) Act, which provides for the reception of English law’
Nk in The Gambia, stipulates by section 5 that "Nothing in this Act

shall d iye the courts of the right to observe and enforce the

observance, &r deprive any person of the benefit of any customary

law,existing Gambla, such law not being repugnant to
natural justlce, equity ang/good conscience nor 1ncompat1ble
either directly or by nﬁfﬁésary 1mpllca£?bn with any law for

the time being inwfroce." (A similar prov151on is contained in

*

~
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the Protectchate [now Provinces Act] Ordinaqce). Tﬁe wording
of this provision is wide enough +to embrace no£ only Imperial
Statutes and enactments of the local legislature but also the
common law rules that were in force in England on the receptlon
date. But why did the Law of England (Application) Act pPreserve
customary law and at the same time make its application subject
to, amohg other things, its .compatibility with any law for the
time being in force? The answer, it 1§ submitted, is an attempt
on the part of the colonisers to impress on the colonlal subjects
that customary law could not serve as an instrument to inculcate

any sense of civilisation in the natives. English law had &

" therefore to be given a position of superiority in order to

serve as a vehicle of civilisation; the colonial masters felt,

'rightly or wrongly, that the barbaric rules and institutions of

the natives were not suitable for this purpose and therefore

had toybe subordinated to the Engiish law and English institutions.
But history ddes provide ample evidence that English law was

given a position of superiority not bécause of *ts civilising
influence, But'because_those responsible for‘its administration
were in the position to Empose their will on the siﬁple-mindéd
natives: indeed, hlstory does prov1de ample evidence ‘that Engllsh
law was used to legalise what by every standard can be labelled

as contrary to natural justlce, equity and good conscience,
namely, slave trade and slavery. The point thatiis‘SOUght to

be made he?é is.that the subordination of customary law and
customary institutions was not on account of their inferiority

to English law but because English law could be;_and was, used
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by the ,colonial government‘?o keep tight céntrol over the
coclonial subjects. '
k) .

The tenor of the I;nguage of the Protectorate QOrdinance
under which the Tribunals were first established:rdid not only
subordinate customary law to English law but it also created a
dual sys%em in the administration of justice, which in turn resulted
in discrimination between the people of The Gambia. It was evident
that all the people in The Gambia, from the Govérnor.to the .
village farmer, were subjects of the crown, blt they were subjected
to different courts and different rules of law in certain matters:
differential treatment. in the administration of justice was,
until the enactment of the Protectorate Courts " Ordinance,

.__——%‘-_
to which all persons irrespective' of their descent were subject.

1844, evident in the administratf?n of criminal law and procedure
Until the enactment of the Protectorate Courts Ordinancé; trial
by jury was confinéﬁ to the coleony and even when that Ordinance
was passed the Protectorate was only privileged to have t
system of trial with the aid of assessors. It may, howevery, h%ve

been that the policy of the colonial govermnment to allow \\

different systeﬁs of law to apply to Africans and Europeans\was

well intentioned. The practice and procedure in the Distri

Tribunals are siméle, inexpensdve and free from technicaliti
)

which are the hallmarks of English law. The operatiQH”S?z;he

dual system may also have been a desire on the“ﬁ@pﬂ of the

colenial government to preserve existing traditional institutions

and norms. It is, however, doubtful whether any extenuating
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argument;\Ean be advanced fof the subordination of customary
law to English law.
I~

(" The colonial government or rather the colqnial civil
servants could not administer customary law because they had
little knowledge of the customs of the people. The traditional
chiefs, who were gradually being drawn near to the nerve centers
of decision making within the set up of the colonial administration,
provided valuable collaborators-for this purpose. They were

not o made or rather reaffirmed as the presidents of the

District Tribunals but were also a-vital link between the adminis-

‘tratfgh and the local authorities. In the exercise of their

customary judicial power the traditional chiefs were also required

+to enforce such government regulations as they were given

jurisdiction over. It should be observed that though the chiefs
could enforce government regulations, which were in themselves
part and parcel of English law, they never had jurisdiction over
non-Africans who could possibly contravene those regulations
within a chiefs' territorial jurisdiction.

\ The subordination oflcustomary law to Eng}ish law and
the creation of a dual system of administration have been singled
out for brief comment in order to indicate that during the growth
and metamorphosis bf the constitution and government of The
Gambia the colonial government again called in aid the law to
gradually put the local legislature and the executive on equal
footing with the Parliament and cabinet of the United Kingdom

but no such move was made to inject any measure of parallelism
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between customary and English law.

It has been féurteen years since The Gambia attaiﬁed “
nationhood. Indepeﬁdence did not‘bring in its trail aﬁy measure
of equality betw?én customary law and English law nor the dis-
mantling of the dual system of the administration of justice.
Both matters can be sélved by bold 1egis}ative action by
declaring customary law to be pari passu with English law and
making all persons subject to the jurisdiction of District
Tribunals in so far as breaches of statutes for which  they
have authority to enforce are\ concerned. The solution will not
necessarily involve a complete integration of the court system
nor would it free customary law from the repugnancy test but it
will certainly make every person.subject to the jurisdiction
of thé District Tribunals in their power to enforce ce?tain
statutes. The_soiution will also relieve a person nélying on
a rule of customary law from proving the existence of that ‘

particular rule. At the moment customary law must be proved in

¢

the English type courts as any other foreign law.l

The national government has so far made no attempts to

o
e

eradicate what discrimination there is in the'éxercise of the
Jjurisdiction of the District Tribunals; what it has done is to

steadfastly maintain what the colonial government thought fit

lpngus Vs Attah P.C. '74 - '28, 43 established the rule
that customary law like any other foreign law must be proved by
the person alleging the existence of that custom unless it has
been notoriously acted upon in the courts when the courts will
take judicial notice of it. .

Y
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for a colony. Whether such an omission on that part of the
government is intentional or not raises questions as to its

fidelity in the District Tribunals as institutions fit for all

“

- the local inhabitants. To arrive at an answer to this'question

one has to ask the question why is the government's fidelity in
the District Tribunals qué;tioned? The‘bistrict Tribunals_Act,
by section 8, excludes all persons of non~African descehf from
the jurisdiction ofsthe Tribunals. Under the authority of the
same section Members of the House of Representatives, members

of the armed force, Justices of the Peace, government servants,
members of the Gambia Police Fofce are all exempt from the
jurisdiction of the Distriet Tribunals unless they otherwise
consent. Such a partial exemption may be appreciated during the
periods when virtually the rersons falling within the exempted

- - - - o ! .
categories were colonial civiil servants and persons of non-

African descent. But to maintain such an exemption in present

Gambia is not only perpetuating dlscrlmlnatlon in favour of

an elite group but also absurd. The absurdity of the situation

is the more glaring when it is reéalised that the majority of Members

of the House of Representatives, the members of the police

force and a large number of government servants are persons of

provincial origins where the District'Tribunals are located.
The absurdlty of the 51tuat10n is further manifested by the ﬁact
that four tradlglonal Chiefs Member€ of the House of Representatlves,

who sit and serve as Presidents of some of these District Tribunals,

LY

cannot be)§ubject to the jurisdiotion of these Tribunals unless

-

they consent; this is llké/E}hcing the magistrates and judges

-. ‘- . . ) . ﬂ\ ‘
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of the superior courts of record beyond.the jurisdiction of the
Magistrate Courts or High Courts unless they freely submit
themselvési

The query on the partial exemption of a ceftain group of

Gambians and in particular the.four traditional chiefs who are

Members of the House of Representatives, from the jurisdiction

of the District Tribunals leads one to question the propriety

of the\éhiefs' memership of the Distbict Tribunals. TIn the periods

before independence chiefs were, ‘as'still they are, a vital 1link
between the central administration and the local authorities,

They were appointed from influential families who generally

commanded respect among members of theirn communities;
there were not more than thgge such families within District and

At the close of thé colonial rule antagori®m between the
'chiefé and the peliticans, notably the membefs-of the present
ruling Progreséive Peoplés Party, was noticeable everywhere. The
politicians, without sacrifiecing the institutipn of chieftainey,
outmanouevered the chiefs by retiring a great many of them and |
instituted elections to fill the’ vacan eftaincies. Candidates
for chieftaincy elections have tof rely more on their political
alliance to be allotted ballot b es (this ensurgs nomination) and
the allocation is done by_th nister responsible for Chieftainey
Affairs. Chieftaincy elections are conducfed substantially on
same line as orQéB;ry cdnstiﬁhency elections; campaigns are

conducted more or less on party lines and supporters of the

RN,
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" opposition make no secret of their disapproval of the candidates

as they see all of them as hand picked loyal supporters of the

government. There is nothing inherentiy wrong with filling a

allows a-'person who has gaineg such office.by virtue of fis political

alliance to adminigtep justice to a people, some of whom ha

overtly indicated\how much they disapprove of Him. One can hardly .

We may carry our inquiry further into the propriet} for
the t%adifional chiefs.to try breaches of Area éouneil (these
are the edzzvalents of Couﬁty Councils) Regulations and some
specified Acts of Parliament. The traditional chiefs are ex-

officio members of the Area Counciils and they are responsible, .

at the District level, for administering the regulations of these

councils. In effect they are not only legislators but also the

. 2A chief's dependence on the goodwill of the government isg
shown by the powers of the President to dismiss or suspend him,
This is in itself strange; one weuldoguppose that once a person
is elected chief his removal from office should be done by the
voters who elected him and not the President. Do chieftaincy

L)
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of legislator, administraton and "judicialﬁ offiper in his
Distridt. The four traditional chiefe whe are Members of the
House' are active 1egielatoné and that fact raises questions as

to the compatibility of their roles .as legislators and at the
same time as members and Presidents of their-DistnietnTribunals:
It may well be argued that the dual role of a tnéditienal'chief
as legislator and Pre51dent of a District Trlbunal is not
essentially d1551m11ar to the position of the Lord Chancellor.ln‘:
England. But if there is any comparison between a Gambian tradi-
tienel chief and the Lerd Chancellor, that comparison stops at
the duality of their roles. The Lord Chanceilor, though a
politician and legislator,\does not allow political sentiments
to affect his ﬁudicial mind,, and in any dase the dec131ons of

~

the courts irf which he usually sits are majority decisions. It
is net sué%ested that the other members of a District Tribunal
are not alloneq tordiffer fpéﬁ the chief in their deliberations,.
bue'such a situation is very remofe. While‘theQLord Chancellor

hay cléim‘eomplete independence of his appointing authority, a

traditional chief cannot claim such independence; it is because

of his doecility and willing subordination to his appointing

aﬁthority that natﬁraIly leads to his elevation as, chief within

his community.. : ' S~
The foregoing comments endeavour to reVeal t;;t_aylle

the countr;'s congbftutlonal development was aimed at breaking
with the colonial past——subordlnatlon at every level--there was

no appreciable move to achieve such a break in so far as the
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ﬁistribt Tribunals are concerned. The discrimination in fhe
exercise of the District Tribunal's jurisdicfioﬁ and the sub-
ordination of customary %aw contiﬁues to be perpetuated by the
nﬁfijff} goverﬁment. The rédsons for these are not far to
seeRy continuation of colonial policy in this area does not

~ .

'éxplicitly demonstrate to either the politicians or their principal.

advisors that Gambia's decolonisation is incompiggg//A%o the

politicians and their advisors polisical) decolonisation matters

V—

more\E:::lthe eradication of a system tha¥% is more germane in
g .

the colbnial era. But.it may as well be consistent with political
decolonisation to promote some measure of decolonisation of the
legal system. It is nét enough thaf'existing power should be
conéolidéteq nor is it enough to create new political power for
politicians; these pdwers shonld be used to bring about changes

in every institution of government so as to realis liy reflect

-

the republican status of the country. 'Whatéfer m
philosophy of the government with respect to the District ibunals
and the traditional chiefs, it is high time that the chiefd_be-
exciuded from membership of the District Tribunals If/2£e administ-
ration of justice in these Tribunals is to win the confidence

of the'peopie. In the alternative, if.chiefs are to continue

as members of the District Tribunals, then the selection or
election to the offipe of a chief should be divorced from his
political affiliation and be based 6ﬁ*ﬁ¥§/integrity‘and knowledge
of the customary law pnevaﬂ&ing within his District. By‘fhis

111 the District Tribunals gain
&
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the cbnfidence.and respect-of the people but the institution u/ﬂ
of éhieftaincy will win similar canfiden¢e and respect of the
people.

If independence has not produced ‘any’ appreciable effort
to tackle the problems briefly pointed out in the Preceding
paragraphs, it has surely pushed the national government to depart
from the colonial system of ad¢inistration of justice by administ-
rative officers. The departuré has not as'yet received statutofy

LN g .
sanction,,since' the administrative officers continue, by virtue

.of their offices, to be magistrates. A system of Travelling

Magistracy has been insqizjf%d to take over the judicial functions

~of the administrative officers and it is expected that these

travelling or itinerant magistrates will mature into Resident
Magistrates within the judicial serviqg.‘ But the .departure from
the cblonial system is'largely limited to the divesting of
administrative officers of their judicial functiops; all the
itinerant or travelling'magistrates are laymen whose connections
with the administra%ion of justice thappened to be in their clerk-
ship or .régistrarship of the Supreme Court. This situation is
likely to continue for a while as The Gambia has not yet produced
enough lawyers to meet the demdhds of the government,. The
institution of trabelliné magistracy has the virtues of divorcing
the administration of justice from the executive, in sﬁort it
ccmpletes the separation of powers, But the practice in its
present form cannot coﬁmend itself to any one who is véry much
concerned with the proper administration of justice: the exercise

of judiecial power especial}y.in criminal matters by non-professional

o e e ——e e e v e e
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lawyers is one that falls short of-tﬁe Rule of Law.3 *
The formal declarafion of The Gambia as a Crown Cofgiy
was, as usual, followéd by t _\establishmen{ of the two polifical'
institutions of government--the legislature and the execttive. Both
institutions were established to serve the needs of the settlers,
since they were entitled to carry with them into their new
_settlement the immunities and privileges of the laws of England.
For the segttlers one of the privileges conferred on them by
English law was the privilege to have a legislature. The native
Gambians; because of their backwaraness and state of civilisation,
wére initially excluded ffom.the legislatufe and, in keeping
"with the colonial policy, from the executive council. The
uncertainty ov ;\the‘future of The Gambia led her to be exposed
to as many c§nstitufions as that uncertainty lasted. The inter-
war years saw a complete stagﬁation in constitutional development
of the territory. But after the second World War the constitution
.wasrevisedto give Fhe local people ipcreased representation in
the Legislative and Executi Councjls. The revision of the
constitution.and the increaged refresentation of the local people
in the two main institutions. of government did not affect the
. reserved powers of the Govermor. The retention of the Governor's
reserved powers in the constitution had the ultiméfe effecé of
making the Governor as autocr?%icaas_he was under the first

constitution. But-thé slow cohstitutional progress was not

-

‘ 3African Conference on the Rule of Law, Lagos T.C.J.
Geneva, 1961, p. 20. :

o
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. the majority ofs the people cautioned virtually every.British

‘elected to offiqe on the basis of the -consent of the majority

. answers to these questions. It is not as yet known whether
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solely attributable to the desire of the British government to ~
perpetuate colonial rule in The Gambia; her size, geographic

1ocatioﬁ; and economic viability and the level of liferacy among

administration to slow down the pace of constitutional development.

The slow march to independence has, however, proved to be an

‘assgf for her; politicians have adjusted themselves and the game

of politics and the entire administration to the dictates of
constitutionalism.

The concept of -democratic rules whereby governments are

ofrpeople has been maintained. But why has this democratic
principle not beeﬁ discarded? TIs it that the institutions of _ ;
government and the rules--including elecforal rules--under which
they operate ﬁave earned the confidence of t?e people on account

of their efficacy? It is difficult to provide any conclusive

adherence to democratic rules and fhe principles enshrined in the

cause of. the sober political leadership of the'cogﬁ%
short it is not clear whether fhe constitution and
of government operate as they do on account of thei
values or not. ﬁvents in soﬁe parts of the Africanm\ continent
have shown that national governments tamper with .the nsititutions

and debase them to the role of suppressive instrumenté/ét

e
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hands of the ruling party. The constitutions inmany of these
cbﬂntries have lost their purpose of being a check on the powers
of the executive and an umpire between the government and its

opponents. ~Every where amendments are introduced to more and

.more fortify the executive author at the expense of other

institutions of government: oppo ition'parties have, tﬁrohgh
proscribed, Suéh changes in the
constitution indicate that the basic rules of democracy have

really not taken deep roots in those countries. Such changes

have mainly been injected in the constitution after the adoption

of an executive presidential system and these aéEounted.fqr

some of the feafs and reservations e&pressed by the opponents of

an executive presidential system in The Gambia. It is,however,

much te¢ the credit of the govérnment that the executive presidential
system in The Gamgia ha; not become. the synonym of ‘dictatorship,
abuse of basic human ri%hts, consistent degradation and dehuman-
ization of pOli‘EiCal oppbnents and regular perversion of the =
constitution. In short, the dictates of constitutionalism thch
espouse a gerrnment by laws are still maintaiéed. But judging
from the utterances of some Members of the House of Representatives,
adhererice to constifutionalism and respect for the constitution i
has been influenced not by.their own inherent virtues but by the

political leadership. There have been c%}ii;grﬁsuggestions

-
for the establishment of a one ﬁarty system which would give
'

the ruling party a recognised constitutional position in the
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pplfticdg set up of the countr'y;u but these suggestions have

" been resisted by the President. Such an attitude adopted by a

sizable number of government henchmen paints a gloomy -picture

for the survival qf constitutionalism;in The Gambia and it does
indicate. to some degree that the reign of constitutionalism draws
i?s force from the charisﬁatic leadership of the country's

leader and not from the values of government by law. It may

be that the political leadership should utilise his charisma to
educate the mass of‘?%e people, including the peliticians, on

the need to have the institutions derive their efficacy and
legitimacy from their inherent values and not from‘the,charisma
of the political leadership.

While the gévernment has not used its powers to aggrandise

itself and’reduce the legislature to a mere audience of the

executive, party discipline has ténded to achieve that result.
Members of te House of Representatives, a4t least those on the
government benches, are docile and have been greatly impaired

in their freedom éf speech by party discipline. With a few
hotable exceptions debates in.fhe House of Representatives have
tended to be sterile and lifeless. Legislation of the most
importance, often drawn in the legal language of common law
lawyers of the nineteenth century and containing far-reaching
issues affecting the 1ives’of the peasant electorates, has passed

rapidly through all stageé w%}hout comment on the fundamental

DrThese suggestions have been made by the Hon; H.0. Smega-

Janneh and H.E. Alhaji Musa Dabo M.P. The latter made the suggestion

in the House of Representatives when Sierra Leone, the country to
which he was accredited Ambassador, altered its constitution and
established a one-party rule.
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priﬂciples or carful scrutiny gf'Members of the House.

Inasmuch as the governm;nt has not used the law to
emasculate the House of Representatives, there have been conscious
efforts +to exclude from it individuals who could bring life into

it. These individuals form part of the <ivil sepvice and though

they may be mémbers of a political party fﬁey are forbidden to
hold an}vpaid office in any sgcﬁ party; and to indirectly forbid
them from taking part in active politics, the government has
instituted what it termed as a cooling period of four years

during which a civil servant who has been unsuccessful at an
election cannot be re-employed. This amounts to shutting the
doors of the House of Representatives to civil servants except

the most daring since the government is the principal employer

in the country. Theffegégfitzsz/sﬁéh é.policy can onl& be explained
on the grounds of‘insulating the regular administration from
political influence. But the insulation of the eivil service

from politiecs or rather from party politics cannot: be complete

if it is not applied to all facets of political activities., While
some civil servants who are sympathisersn;f the opposition parties

have been reprimanded, aﬂd in some cases dismissed, no such

SGenqral Orders 03110. Dr. Lamin Saheo the government can-
didate.who‘unsuccessfully contested against the Leader of the
Opposition in the 1977 general elections has been appcinted by
the Government as Executive Director of Seagull Cold Store in
which the Government holds 49% of the shares. See Wegt Africa
No. 3172 of 1/5/78 p. 864, Dr. Saho was not a civil ant
before he offered himself for elections but the principle
involved in 6.0, 03110 should be applicable to all. .

.
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action has been taken against civil servants who are sympathisers
of the government, and who are very often seen at political
rallies and activély involved in campaign organisations. This.
;ndeed undermines to some degree the freedom of assoeciation of
those civil servants who for some reason do not feel djisposed
to give their support to the government's political programme.
If the rhetorics of thé government, namely freedom t¢ belong to
a party of one'schoice, are to match its actions, then the
treatment given to those civil servants who‘symbathise with the
government ought to be granted to others.

The Civil Service Code prohibits civil servants from adopting
a partisan politi&al position, but they have_been_occasionally

used to promote the political fortunes of the ruling party. The

A B e 1 b G e e B S L T

involvement of these civil servants, usually Divisional Commissioners,

in what is regarded as party politics has been explained away '

by the Govermment ministers: their explanation is that these

civil servants do not promote the political fortunes .of the

ruling party in attending on ministers or pafliaméntarx secretaries
at village or District meetings; these civil servants only attend
those meeting to help explain to the gpeople various government
policies. Such an‘explanation may well be justifiéd and valiﬁ,

but there is indeed a thin line separating political campaigns

" from explaining government policies; the latter could be, and

is indeed used in political campaigns. This is, however, to
be expected’'as the politicians have now come to be vested with

the powers and privileges of the departed colonial masters.

N
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Time was when different political groupings could appeal to a
non-partisan authority, but now the authority to which appeal
may be made has a vested political interest and the law of self-
preservatién dictates him to sacrifice some of the rhetorics.
EEF oécasional lapse of the government to aahere t;ﬁgg?e

of its pHetorics has not reached a magnitude sc as to warrant

.the conclusion that the basic rules of constitutionalism have

been eroded. The electoral machinery has come to be accepted as
the best means to change a government or a representative in

the House. Politicians have come to accept defeat at the polls
as the correct verdict of the electorate at‘fpeir perfobmances%
and the electorate have been assured the opportunity to giﬁe
their verdict on the politicians every five years. The oppoé{tion
parties are accorded the most important facilities--the freedom
of ﬁovement, and freedom of expression at any time and any

where. It is much to the credit of the government and perhaps

the ‘Gambians' faith in the system of parliamenta
that political campaigns and open challenges to the President and
his government are conducted in a manner unprecedentgd in Africa.
It is not a condemnation of the system of democracy in other
parts of Africa but the stands taken and public statements made
by oppasition‘parties in ThehGambia would have opened the prison
gates for them had they been in some other African country. If
these trends continue, as both the government and the opposition
parties believe they will, then Gambia will truly falsify the

the statement that parliamentary democracy as practised in the
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Western World cannot be transplanted in a develplng nation and.

-

be expected to survive.

THE FUTURE: GAMBIA OR SENEGAMBIA?

A study of the growth of the Government and constitution

of The _Gambia cannot be complete without g consideration, however

_,brlef, of the possibility of a Senegambian federation, which

will drastically alter the-constitutional status of The-Gaﬁbia.
The idea of a Senegambian federation or at least some form of
close polltlcal ties between The Gambia and Senegal has been-
seen by many polltlcal and economic analysts as the loglcal
solutlon to dismantling the artlflclal and freaklsh boundaries

brought about by the scramble for Africa, and as the solution

to Gambia's weak economy. The very concept of - Senegambla as

a single territory is not new as The Gambia arose -from the

abandonment of the Crown Colony of Senegambia in 1783. Attempts

‘to erase the artificial boundaries existing between -Senegal

and THe Gambia were made in the 188 when France and Britain

were negotiating for the exchange of @ambia for some other French

-posse551on in ofher parts of the wordd. The Anglo French diplomacy

of exchange was frustrated by the Bath rst (as the capltal of

Gambla was then called) 1nhab1tants by petitioning Her Majesty

not” to hand bver Gambia to France becayse the Gambians have been
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freedom of speech freedom of religion and the right to hold

and enjoy property among others--which they might not enjoy

under French Colonial rule. The elan and impetus for merging )

both territories evaporated and this was due to the desire of :
Gambians to keep their distinet identity. That desire was
abqndantly made clear in the Renort of the Consultative Committee
on the Constit&tion of The Gambia when the Committee advised the
Governor that "our close co—operation‘with other West African
territories is essential particularly in all spheres in which we

have a .common interest, but although small we must be able to

speak with authority and not be bound to’ accept_an inter~territopial

ma jdrity view in all matters that conecern us. n6 The adv1ce ‘of

-the Committee did not materially influence succeedlng Brltlsh

: admlnlstratlons whlch,'rlghtly or wrongly, felt that Gambia's

salvation lies, not in maintaining her separate 1dent1ty, but
in some form of polltlcal unlon with Senegal

The subsequent constitutional conferences that ensued
51nce 1961 focused greatly on The Gamb1a—Senega1 relationship -
because “the Brltlsh Government felt a consideration on the
future constltutlonal status of The Gambia must take into account
the underlying economlc realities, Perhaps the Brltlsh Government

did not want to be seen as coerc1ng her small colony into any

. form of political unlon with Senegal and therefore opted for the

granting of a more representative government: which will be

®The Gambla Gazette No. 27 Vol. 70 of 1853, p. 180. Under-
lining mine. -
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"able to éxercise responsibility in major fields of internal

- affairs and able, because of its representative nature, to foster

" closer relationship with its neighbours in the interest of economic

and social development."? Both Senegalese and Gambian leaders

think that some form of close. political association between the

- two countries is imperative because geographically Senegal

carries The Gambia as "a big brother carries her sister," and
the factors in favour of a union were stronger than their

differences, and these factors justify the two countries to be

_ called Senegambia. The enthusiasm for a.Senegémbia pelitical

union‘culminated in a requeét by the Government of Senegal and

the Government of therUnited Kingdom on behalf of‘The Gambia for

a Committee of experts under the Uﬁited Nations! Programme of
Technlcal Assistance to conduct a study on the alternatives for
assoc1atlon between Senegal and Gambia. In‘explorlng the altern-
atives of assocation the Committee was "to examine ‘the present
constitutional,legal. . . systems of Senegal and The Gambia and

to provide data to enable the Governments and the peoples concerned
to consider and to decide on the form which the future relationship
of the two countries might take .on -the attainment of independence
by The Gamiba. n8 The alternatives considered were integration,
federation and entente. The idea of even a part1a1 integration

was ruled out while a Senegambian entente was considered as a

means to and not an end to accomplishing union. After considering

7Report of The Gambia Constitutional Canference 1861,
Sessional Paper No. 8 of 1861, p. 2.

8Report on ‘the Alternatlves for Association between The
Gambia and Senegal: Sessional Paper No. 13 of 1964, p. 1.

-
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the political and administrative syst 5f both countries

the Committee favoured a Senegamblan federatlon since that
"would offer most advantages, if not in the 1mmed1ate future,
‘at least 1n the cemparatlvely near future, both from the point

of view of Senegal and The' Gambia and from the general point of

" view#of African Unity.“g TKHe federal state would be established

through evolution whereby both'Gahbia and .Senégal will gradually

’ surrender their sovereignty to the new central gove::*nment.]'0

*+

What is the nature of the government recommended by the
Committee and how is it created? In the"maln, as the exper;ences
of older federations_have shown, the concept of federalism

involves a division of powers between a general government and

0y . . 3 .
‘regional governments. That division of powers may be obtained

by the federating states agreeing on some measure of delegation
to the gpneral government' and in the main continue to preserve
their original cohstitutions or by the federating states agreeing
to delegate their powers to the general godernment with a view

to entirely new constitutions even of the states "'I:hemselves.11

-

‘There seems to be present most of the prerequisitesl2——a desire

“to be under single independent government for some purpose; a

desire to have independent regional governments responsible for

31bid., p. 32. -
01hi4., p. 25. |
15

Attorney-General Vs Colonial Sugar Refining Co. Ltd.
(1914) A.C. 237.

12K C. Wheare: Federal Government (uth ed ) (Oxford Univer-
sity Press), pp 35-52. . ~
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* certain- matters; and geographlcal contlngulty--for the
. 'L“f ..
establlshment of a Senegambman.federatlon. T ’

: . v .
, . Notwithstanding the ex1stence of some' of the basic pre-,

requisites for the formation of a Senegambian federation some s

. © problems exist, which may impair ethe smooth working of the feder-

‘i,fﬁion. Both Senegéi and The Gambia have been exposed to different,

~ systems.of colonialfadministration and these diffefences in their

«

¢olongial past- is reflédted in their administrative and social
. . ~

ins%itutions.' During the- fact flndlng progect of ‘the M.N. Mission

d ae

both governments gave their views on matters that ap eared to

‘\___,—icj concern them most in ‘the event_o@ an asso01atlon. Sepegal has
| suggested that foreign policy a the defence of the(two countries
- should be o; a joint basis and th?t on matters of(reﬁreéentation
‘abrecad, The Gambla;zould be assurec of a share nore than commensurate
,with 1ts “territorial extent or size of populatlon as compared
with’ Senegal Gambia's attitude towards any form of a58001at;on
is geared to tnexﬁbeservation of itsllegal'system, educational
and professional sfanaoerds, ins links_with the Commonwealth and
the-confrol of.its'police.13 *The stated positions of bothAgovern—
mente do not only reflect something short of a, federal reéime
but also what sort of problems the federal regime may be faced
‘with. Defence and externél affalrs 1n any federal set’ up )
= . N

fall. w1th1n the Jurlsdlctlon of the federal government, the

- e suggestlon therefore that defence an

ign affelrs should

-
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35'fédera1 structgre. By the sanje argument Gambia's desire to

[N S

‘ cbntlnue its association with the Commonwealth may not be con-

Y

. 51stent with the entire fore;gn“pg&isy/;f the federal governmenth

'It may be possible for Gambia to malntaln cultural 'and educatsi énal
ties with the other members of the CommOnwealth but to push

it beyond that by“‘recognising or accepting -Gambia as 5 full
member of the.éommdnwealth would amount to agcording indépendent
and sovereign s{atus tc a component unit of (the federgtion. Such
a situation could induce in tue‘Gambians a greater sense of
loyalty and adherence to the Commouwealth than to the federation.
Gambia's insistence ég preserve its legal system bears out the
glaring differences iﬁ}some of the institutions of both countfies,
but thlspartlcular dlffefénce dces not pose any 1nsurmountable
problem as the experlence of Quebec, w1th its ¢ivil law system
surrounded by a sea of common law tradition, has shown.

- To présbrve Gambia's legal system may be said to be the
safety va%vg.for the'institutional protection of the minority’
Gambians within a Senégambiéh federation, but such preservation
would logically lead to the operation of a pluralistic 1egal

\

system: the running or malntalnlng of a plurallstlc legal system

n

is a potential Iicence for the suppression of the legal system,
at least at the federal 1éVe1,:with which the dominant group

within the federation abe not acquainted. General 1eglslat10n,

L]

judlClal organlsatlon and the entlre admlnlstratlon of justlce

-

will all.tend to. reflect the cultural values of the dominant
group mn the federation ‘and this is likely to 1mpa1r the autonomy

of the mlnorlty groups “The same laws.are-nox suitable fora§11
. . CTo . .0 G

L
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people: "on the contrary, laws have a cultural aspect; herce ~
due consideration should be givén in ffaming them to the character,
conditions and beliefs of those for whom they are made. Autonomy

is designed for the very purpose of meeting this requirement."lu
The common law system, however foreign, forms an important

bart of Gambian valuésl There ia'nofhing particularly sacred

in the common law éystem, but the way in which it is administered,
1(especia11y iﬁ criminél matters) proves it to be a fair system:
Under’ the common law system the Gémbians havé been ekposed to

the due ﬁrocess of law with all ité ramificatioys. Whether

the Gambian will cont;nue to enjoy within a Senegambian federation
the basic rlghts in a crlmlnal trial for offences within the
,federal juPlSdlcthn will by and large depend on the attitude

of the law enforcement officers towards the competing legal
syétems. That attitude may, if not suppressive of one legal

system in favour of another, help blend the two legal systems

to/produce a legal system that can truly be called Senegambian.
. s ‘ . .

The existence of a pli istic legal system is not the’
only factor which may pose problems in a Senegambian federation.
- .

The viability and workability of a federal government dépends o

S
v
very much on the sizeg of the component units of the federation,
"The capa01ty of states to work a fedpral union is greatly
/\__‘_/-_—

influenced by their sizes. t is undesirable that one or two

units shéuld be so powerful that they can overfrule the others

14 Louise- Phlllppe Pigeon: The Meanlng of Provincia Auto-
nomy (1951) 29 Can. Bar. Rev. 1126.

Y
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and bend the will of the federal government to themselves.“15
While most of the essential prerequisites for a Senegambia
federation exist, Gambia' s 51ze and population are 1nt1m1dat1ng

factors for her membershlp of a Senegambian federatlon These

Tactors have to some -extent been responsible for the loss of

elan for an association with Senegal, which the euphoric enthusiasm ..

and pronouncements of the polifical leaders in the sixties spem
to hold out. The disparity in the sizes of the two countries is
the respult of the balkanisation of the éfricen continent. If,-
having regard to one of the essential criteria for the werkability
‘0f a federal unionr, a Senegambian federation is a logical step
to the unification‘of the African continent then that,federal
state may be properly establlshed by further ‘ball®anisation. We
are alare that such a suggestion 1s not'“in tune w1th the views
f/agiy who deplore the unnecessary boundaries separatlng the
same people, but it is a method of providing the legal frame-
work within whlch thej viability and durablll%y of the fe@eral

structure can be maintained. - But one cannet ignore thé dangers

of balkanisation however llmlted. A has the9ﬁengers of inculcating

in the newly created regzons w1th1n the federation a sense of
regional loyalty that maw outwelgh their sense of national loyalty
and may even prévide‘aspirations,for.independent and sovereign -
statu?fH‘RIfernatively, to compenshte for Gambia's size, a |

scheme may be devised whereby certain matters of great national

+* -

e

15 —
““Wheare, p. 50. ' \
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importance may not be implemented without the consent of The
Gambia. While this alternative suggestion would to some degree
compensate for Gambia's size and populatlon it may also prov1de
fertile.grounds for conservatism because the federal authorltles
are likely to find some of their policies frugtpated by a
regional government, \\/'\\

Both these suggestions have their shortcomings, but they

alternatively provide some answers to- the disparity in the sizes

of the two countries in the event of a feéeratlon, elther suggested
solutlon'ﬁifi prov1de safeguards against the J;ﬁ:atorshlp of the
majorlty and preveént it to use "its powen to aggrandise 1tse1§

to the utter dis

gard of the mlnorlty, and thus convert government

by‘the majority, but\\or-tne ma]orlty.“ls /some

degree of Eg;kanisation or a dévice in the form of a veto power

can proviée guarantees against encroachment by the federal T

government Bn the politica; autonomy of The Gambia. \
The-other problem to‘consider is;whether both countries

can in terms of manpower run tne federal government and the

regional governments efficiently., As a federal gerrnment involves

a two-tier government, the oemands on the federating states to

provide‘the.required personnel for the runniné of the. governments

may pose acute problems for the less advanced units of the -

federation. The general tendency would be for the reglonal

governments, in a bid to get their fair share in the federal set

16Nwabueze: Constitutional Law of the Nigerian‘Repunlic,

-p. 145, - SRR ' R ;o
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L experlence of the federatin
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up, to second their best brains to the federal c¢ivil service,
but this may sefiouély'hamper the efficient administration of
the regional governments. , ',

-

The constitutional prerequisites for & Senegambian federation
seem to be preéent, but the frémework within which'fh;t federation-
can be operated seem at the presenf.moment te be.absent. The
absence of that framework and the‘fundamehtal differences in the

" colonial past of the. two countries puts the possibility of a

. political fusion of The Gambia and‘Senegal in the remote future."l7

While a suitable;tframeworka for the working' of a federal syStém

)and to Bome extent 81m11ar1ty in the pre- lndependence political

states is essential for a viable

federal structure, the atti udeaof-the'people in the federation

is a; important as vy inst tutlonal dev1ce for the V1ab111ty

‘of‘tbe fedefal%strgcture. does appear that the people of

fhe two countries,.panticulirly e Gamblans, are not psychologicaliy
and that stafe of'unpre-

prepared for a Senegambi?g/fggg}atio .
paredness on sthe part oftthe Gambians i

.respon51b111ty of * the Senegalese whose actlo

by and larg 5 the
and e troverted
attitude are treated with suspicion by a great man Gambians.

;hBut the West African proverb that "no condltlonfls\permanent"

may prove to be true as far as :sychologlc preparedness

Slr Hilary Blood Par$ afiknts in Small’ Territories in
Parllament as Export by Sir A. ‘Burns (ed.) (George Allan and
Unwin, London,jf}ﬁﬁ), Pp. 259-261. -«

e
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of the People is concerned, . The peaples of ?he two countrles
may in the near fufure'attain a‘de Tee &f political consciousness
that will generate the;jlan for Senegambian federation; a
poiitibel consciousneeﬁ that will ensure Phe dominance of con-
stituti 1 rules as is- practlsed in the older federatlons. With
the pagsage of time both Gamblans and Senegalese may abandon

c% their Adglo-French mentality and perhaps the Gambians will
graduallY:pe trustful of .the Senegalese. When most of the human

féctors essential for the working of feé.%alism_come'into

existence, the - aPtlflClal boundaries siparatlng peoples with
the same linguistic, ethnic and cultrual (traditional) backgrounds

surely disappear and the dream for a Senegamblan federation

w111 then be a reality.

kd

It has been stated that federa;jsm prov1des a tran51tlona1

sta&\\§or the complete 1ntf§}at10n o

a unitary goveﬁnment.lg"Thefultimate dismantling of a Sene-

the federatlné states under

gambian fgderation thrgygh attrition of the powers:and the
au{onomy ofx?he regionél governments and aggrandiseﬁent of™p wer
" to the ceatral governmeﬁt is a posssibility, not a mere ‘moot
point, that cannot be discarded.. That poesibility is berne out
by the defunct Federai.Republic of Cameroon! which the U.N. Mission
4”, on the alternatlves of association between The Gambia and
Senegal ‘held out as a perfect example of a federation embrac1ng

19

an ex-French gglony and an ex-British Colony.”~ The federal -«
. . . :

[ . .
18 Edward McWhlnney Comparatlve Federallsm (Unlver51ty oﬁ_

Toronto Press, 1962),.p.

lgThe Camercons were not. strlctly speaking colonies of the

admlnlsterlng powers. Both France and Britain respectively admin-.
istered East dnd West Cameroon as Mandated Territories. -
1 s g

-

. . - [
p— . A = — — ; . /..




B et N

369

system of government has »for reasons beyond the scope of this
study, been abandoned in Cameroon.‘ Such ultlmate 1ntegrat10n

-

is bound to pose problems for Gambians if no consideration is

glven to fiemijfferlng ways of life in the two countries. It

'sufflces tc ntion only two of such problems.

Within the Gembian administrative and constitutional
systems traditional chiefs enjoy a positionsthat is off1c1a11y
recognised. They do not only prov1de a v1ta1 link between the .
central admlnlstratlon and the locai authorities but also play
2 vital role in the representation of chiefs in-the House of
Representatives; being or at least expected to be corversant
with customary law, they perform fgnctions of adjudicators.
There are no traditional chiefs ip Senegal comparable to the
ones in The Gambia; administration at every level'ie Senegal is
carried out by the civil servants. The grand marabouts of

‘Senegal (rellglous leaders) may be compared to tradltlonal chiefs

V3 only in terms of their community leadership, but they, unlike

the trad1t10na1 chiefs, have no official posutlon recognised

Tand sanctioned by the constitution. For unlformltxwef adminis-

”tratlve practices the institution of chleftalncy 1n The Gambia

will gradually be eroded under a unitary government.

Perhaps more 1mportant than the likely abolition of the

L
1nst1tutlon of chleftalncy is the curtallment of p litical freedom’

and activities. As SlP Hilary Blood, an ex-Governor of The

Gambia, has p01nted out -The Gambia holds parilamentary democraty
L

_1n ‘high esteem and cherlshes freedom of pO%ﬁtlcal expre351on

. and association and free elecﬁaons. - It is not suggested that‘fﬁere

/ < >
f

A

."(
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.
is no freedom of political expression and free ,elections in
Senegal, but recent government attitude towards the fo_\ﬁfﬁ¢n

of political parties (freedom to form political parties is con-
sistent with freedom of political association) indicate that if
there exists freedom of political 'association in Senegal it is

in a limited form. The Government of Senegal has decreed that

no more than four parties can be. allowed to legally operate and
that each party must pfoﬁagate either Marxist-Leninism, Socialiem,
Liberalism or Conservatism as its political philosophy before

it can be reglstered and recognlsed fér purposes of electlons.

It cannot be ‘over-emphasised that limitations as to what type

of po;ltlcal philosophy a given pblitical party must manifest

and propagate is a serious limitation on ‘the constitutional and
democratic rightsJof the people to form a political asscciation

for the propagation and manifestation of a ﬁhilosophy”not con-
81sten¢ with those the g??@ﬁ’_ent of the'day recognises. A cofmplete

1ntegratlon of Senegal and The Gambia will of course mean thdt

throughout the country.. The Gambian has never been subjected to
a limitation of his politiecal right to form or belong to what
party he desires; any such limitation will 1ndeed be a potential

squrce of confllct between'ﬁse Westminster oriented Gamblans and
£

the government of a bigger Senegal. _
£ %

Whatever may be th form of government 1n the Senegamblan .

'on—-whether an lntegrated unitary Senegambia or a federal

Senegambia--the prescriptions of the political theorist or the Ar

e

/\'
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. institutional devices of a constitutional lawyer cannot provide

the needed safeguards for the protection of the Gambians as a
mihority'group; habits of tolerance must be widely diffused if

institutional protection of the minorities,is to be éffective,

.

and by the same habits of tolerance can the dlfferlng ways of

llfe in th;\two countrzes be reconc11ed.20

«

N

/pf,ﬂ“ ‘ A 1 . . T

205 A, de Smith: Federalism, Humam—Rights, and .the Pro-.

tection of Minorities in D.P. Currie (ed.) Federalisn in "“the
New Nations of Africa (Chlcago, 1954), p. 279. -,
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APPENDIX I

. ~
The Constitution of the Republic of The Gambia <
.
+
No. 1 or 1970.. :
Assented to in Her Majesty's
name this Twenty-fourth day of -
April, 1970.
A. S, Jack,
Acting Governor-General.
* ‘:
. P : < 1
AN Acr to establish and to make provision for
the Constitution of the Republic of The Gambia.
) Date of
[ 24th April, 1970. ] commence- -
ENACTED by The Parliament of The Gambia. Enactment.
) CHAPTER1 | oy
(Y . " 4
THE REPUBLIC- . Dotamtion -
1. The Qambia is a Soversign Republic, L Rie.
2. The Public'Seal of the Republic shall'be such device as Pacliament Public Seal.
shall preseribe, ‘ . ' . :
M - F
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The Constitution of the Republic of The Gambia o

CHAPTER [y
Cfi'IZENSHIP

Persons who *  3—(1) Every person. who, having been
becor:: :-u? 17th February, 1965 a citizen of the Unitqd_ Kingdom and Colonies or a

Provided that a persbn shall not become a citizen of The Gambia
- - by virtue of this subsec on if— .

" (a) neithér of hizg

1

yparents nor any of his grandparents was born
in~The Gambia; or )

(b).neither of his pareats was naturalized in The Gambia as 3
British subject under the. British Nationality Act, 1948, (a) or
before that Act came into force, :

(2} Every person who, on i_?th Februaxy' . 1965, is a citizen of thc‘
Unitcc? Kingdom and quonics— . ) T

-(a) -having become such a citizen under. the British Natiopality.
Act 1948 by 'virtue of his having beeq naturalised im~The
Gambia as a Britisltﬁubject before that Act came into force; or

" (b) baving become such a ctizen by virtue of big haviog been
. naturalised or registered in The Gambia under that Act,
" shall become a citizen of The Gambia on I8th February 1965,

(3) Every person who, having:been born outside The Gambia, is.on
17th February 1965 a citizen of the United Kingdom and Colonies or a
. British protected person, shall, if his father becomes, or would but for
Tiis death have become a citizen of The Gambia by virtue of subsection (1) .
or subsection (2) of this section, become a citizen of The Gambia on
18th February 1965. :

Pensons "~ 4—(1) Any person who, but for the proviss to subsection (1) of
entitled to  section 3 of this Constitution, would be a citizen of The Gambia by virtue
bo registered of that subsection shall be entitled, upon making application before the
a3 citizens by  specified date in such manner as may be prescribed by or under an Act of
virtw of con- Parliament, to be registered as a citizen of The Gambia:

pection with C . N . . . :
The Gambia  Provided that a _person who_Mot attained the age of twenty-one
before 18ih years (othet than a woman who is or has been married) may not bimself
February make an application under this subsccqon. but an application may be made
1968, on his behalf by his parent or guardian, ]

) L, S
" (2) Any woman who, on 17th February 1965, hns‘ecn&gmcd to
a4 persop— . ; : e -
(a) who becomes a citizen of The Gambia by virtue 61‘ section 3
of this Constitution; or :

" (@) 11 and 12 Geo. 6. ¢. 56, -
* .y

orn in The Gambia, is o -
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(&) who, having died before 18th February 1965, would, but for his
death, have become a citizen of The Gambia by virtue of that
section .

. but"whose marriage has been terminated by death or dissolution before
+ 18th February 1965 shall be entitled, .upon making application in such
manner as may be prescribed by or under an Act of Parliament, to be
registered as a citizen of The Gambia, -

ment, to be registered as a citizen of The Gambia,
(4) In this section “the specified date” means —

(a) in relation to a person to whom subsection (1) of this section )
refers, 18th February 1967; and

(6) in relation to 2 woman to whom subsection (3) of this section
refers, 18th Fcbr_uary I_967 or the ex;_:irat‘ion of a period of two

(whichever is the later), . .
or such later date ag may in any particular case be prescribed by or .
under an Act of Parliament. :

Shecivery person bon in The Gambia after 17th February 1965 peryons bora

shall"become  itizen of The Gambia ot o of his birth: in The Gain-
: . bia after 17th
" Provided that a person shall not become a citizen of The Gambia by February
virtue of this section if at the time of his birth— 1963,

(a) neither of his parents is a-citizen of The Gambia and his father
possesses such immunity from suit and legal process as is
"accorded to the envoy of a foreign sovereign power accredited

to The Gambia; or. . T
(b) his father is a citizen of a country with which The Gambia is at
. war and the birth occurs in a place then under occupation by
that country. ) ‘

6. A person born outside _,'ﬁééambia after 17th February 1965 Persoas bom
shall become a citizen of The Gambia at the date of his birth if, at that ouside The
date, his father is a citizen of The Gambia otherwise than by virtue of thiy Gambia after
section or section 3(3) of this Constitution. ) 17th February

. - , 1565,
7. Any woman who is married to a citizen of The Gambia or who Martage to

has been married to 2 man who was, during the subsistence of the marriage, cltizenolThe .

a citizen of The Gambia shall be catitled, upon making application in G, 0o "
such manner as may be prescribed by or under an Act of Parliament, to '
be registered as a citizen of The Gambia, , :

A . .-

- »

~
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The Constitution of the Republic of The Gambia

Common-~ - 8—(1) Every person who, under this Constitution or ﬁﬁr Act of
wealthcitizen- Parliament, is a citizen of The Gambia or who, uader any cnactment for
ship. "the time being in force in any country to which this section applies, is a
citizen of that country shall, by virtu¢ of that citizenship, have the status
of a Commonwealth citizen. ‘ , : -
(2} Every person who is a British subject without citizenship ynder the
British Nationality Act 1948, or who continues to-be a British subject
under section 2 of that Act, shall, by virtue of that status, have the status
\of rCommonwealth citizen. :

(3) The countries to which: this section aﬁﬁiics are the Usdlted "-'., ,

Kingdom and Coloni¢s, Carda, Australia, New Zealand, India, Pakistan,
** Ceylon, Ghana, Malaysia, Nigeria, The Republic of Cyprus, Sierra Leone,
" Tanzania, Jamaica, Trinidad and Tobago, Uganda, Kenya, Malawi,

Malta, Zambia, Singapore, Guyana; . Botswana, Lesotho, Barbados,

Mauritius and Swaziland.

(#) Subsection (3) of this section may fro time to time be amended
. by resolution -of the House of Represe . _

Powers of 9~—(1) Parliament may make *grovisiOn. for the acqyisition of

Parlioment.  Citizenship of The Gambia by persons who are not eligible or who are no
lopger eligible to become citizens of The Gambia under the provisions
of this Chapter.” S yo , .

o (2) Parliament x‘n'ay' make provision authorising the Minister to
deprive of his citizenship of The Gambia any person who is a citizen of
The Gambia otherwise than by virtue of saction 3, section 5 or section 6

" of this Constitution. . .

. (3) Parliament may make provision for the i‘cnunciition by any
persan. of his citizenship of The Gambia. A

~

7 lvation 10—(1) If the Minister is SatisEied that any citizen of The Gambia

* ofcitizcnship has atany time after 17th February 1965 acquired by registration, naturali-
on acquisi- 5ation or other voluntaty and formal act (other than marriage) the -

tlon or excr- Citizenship of any country other than The Gambia, the Minister may by
cise of right order deprive that person of his citizenship. R
o oy e th:.bj:niitcr is satisfied that any citizen of Thé Gambia bas
: - at ‘any time after 3th February 1965, voluntarily claimed and exercised
* in 2 country other than The Gambia any rights available to him under
the law of that copntry, being rights accorded exclusively to its citizens,
‘ne Minister may by order deprive that person of his citizenship,
Procedure for . 11.—(1) Befors.any order is made under section 10 of this Constitu-
deprivation  tion or under a law made in pursuance of ssction 9(2) of this Constitution
ofcitizenship. depriving a person of his citizenship of The Gambia, the Minister shall-
give that person notice in writing informing hint of the ground on which
the order is proposed to.be made and of his right to have his case referred
to & committee of eaquiry. N - >
s

N s
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. - (2) If any person to whom notice is given applits to have his case

f* ' referrpd to a committee of enquiry the Minister shall, and in any other

oS ; case the Minister may, refer the case to a committee of enquiry which he

‘ shall appoint for that purpose and which shall consist of a chairman who

shall be selected by the Chief Justice from among persons who are entitled

to practise as a barrister or a solicitor in The Gambia and’ two other
members who shall{be selected by the Mintister. )

the € ittee shall hold an enquiry in such manner as the Minister may

difect submit its report to the Minister; and the Miister shall have

regard to the report in determining whe to make the order but shall
" not be obliged to act in accordance with any recommendation contained
_in the report. : .

"1, (3) Where any case is referred to a committee under this section,

- 12—1) In this Chapter— e N

“British protected person” means a person who is a British
protected person for the purposes of the British Nationality Act
1948; and T ~

“the Minister” means the Minister who is for the time being
responsible for matters relating to citizenship of The Gambia.

(2) For the purposes of this Chapter, a person born aboard a
registered ship or aircraft, or aboard an unregistered ship or aircraft of
the Government of any countyy, shall be deemed to have been born in
the place in which the ship or ai was fegistered or, as the case may be,
in that country.

K . (3) Any Teference in thi

Chapter to the national status of the father

Interpro-
taticn. -

of a person at the time of that person's birth shall, in relation to a person

born after the death of his father, be construed as a referede to the
national status of the father at the time of the father’s death; and
where that death occurred before 18th February 1965 and the birth
occurred after 17th February 1965 the national status that the father

'7 -would have had if ke had died on 18th February 1965 shall be deemed to
be his national status at the time of his‘dcath.

CHAPTER Il

. PRQTECTION OF FUNDAMENTAL RIGHTS

- . AND FREEDOMS .

13. Whereas person in The Gambia is entifled to the funda-

mental rights and freedoms, that is to say, the right, whatever his race,

place of origin, political opinions, colour, Mor sex, but subject to

respect for the ri#ﬂs and freedoms of others' and for the publiginterest,
lo each and all of the follgwing, namely— - v

(a) life, liberty, security of the person and the protection of the law:

i ) . (bj fréedom of conscience, of expression and of assembly and
association; and

Fd
1
a

Fundamental
rights and
freedoms.
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{c) protection for the privacy of his home and other property and
« from deprivation of property without compensation,
the provisions of this Chapter shall have effect for the purpose of affording
protection to those rights and freedoms subject to such limitations of that
protection as are contained in those provisions, being limitations designed

_to ensure that the enjoyment of the said rights and freedoms by any

protection of

right to life.

Protection
o of right to
_ personal
« liberty.

d*,:::‘:‘ .

person does not prejudice-the rights and freedoms of others or the public
interest. . . ‘

" 14—(1) No person shall be deprived of his life intenticnally save ‘in
execution of the sentence of a court in respect of a crjminal offence under

the law of The Gambia of which he has been convicted.

(2) Without prejudice to any lizi_bilily for a contravention of any .

other law with respect to the use of force in such cases as are hereinafter
mentioned, a person shall not be regarded as having been deprived of his
life in contravention of this section if he dies as the tesult of the use of
force to such extent as is reasonably justifiable in the circumstances of
the case— ‘

(a) for the defence of any person from violence or for the dcféncc
of property; ’ s

or
(b} in order to gffect a lawful arrest or to prevent the escape of a
person lawfully detained;

“(c) for the purpose of suppressing a riot, insurrection or mutiny; or

{(d) in order to prevent the commission by that person of a criminal
"offence,
orif hc‘dics as the result of a lawful act of war.

15.—(1) No person shall be deprived of his personal liberty save
as may be authorized by law in any of the following cases, that is to say:—

(@) in execution of the sentence or order of a court, whether
established for The Gambia or some other country, in respect
of a criminal offence of which he has been convicted;

(b) in_execution of the order of the Supreme Court or the Court
of Appeal punishing him for contempt of that court or of
another court or tribunal;

(¢} in execution of the order of a court made to secure the ful-
filment of any obligation imposed on him by law;
\

the order of a court;

{¢) upon reasonable suspicion of his having committed, or being
about to commit, a criminal oﬂ“endundcr the law of The
Gambia;

(A

(d) for'the purposc of bringing him before a court in exeeution of *
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_(f) under the order of a court or with the consent of his parcat or
guardian, for his education or welfare during any period
ending not later than the date when he attains the.age of
cighteen years; * - «

(g) for the purpose of preventing the spread of an infectious or
contagious disease;

(%) in the case of a person who is, or is reasonably suspected to be,
of unsound mind, addicted to drugs or alcohol, or a vagrant.
for the ‘purpose of his care or treatment or the: protection of
the community; .

(i) for the purpose of preventing the unlawful entry of that person
into The Gambia, or for the purpose of effectirig the expulsion,
extradition or other lawful remova! of that person from The
Gambia or for the purpose of restricting that person while he
is being conveyed through The Gambi2 in the course of his
extradition or removal as a convicted prisoner from gone
country to another; or ‘Qg\:’

1{j) to such extent as may be necessary in the execution of a lawful
.~ order requiring that person to -remain within a specified area
within The Gambia, or. prohibiting him from being within
such an area, or to such extent as may be reasonably justifiable

for the taking of proceedings against that person with a view

to the making of any sach order or relating to such an order

_ after it has been made, or to such extent as may be reasonably

justifiable for restraining that person during any visit that he is
permitted to make to‘any part of The Gambia in which, in
consequence of any such order, his presence would otherwise
be unlawful.

(2) Any person who is arrested or detained shall be informed as soon
as reasonably practicable, in a language that he understands, of the
reasons for his arrest or detention.

(3) Any person who is arrested or detained—

(a) for the purpose of bringing him before a court in execution of
_the order of a court; or i

(#) upun reasonable sus&cion of his having cormittcd, or being
about to commit, a criminal offence under the faw of The
Gambia; :

~and who is not released, shall be brought without’undue delay before

a court.

(4) Where any person is brought before a court in execution of the

. order of a court in any proceedings or upon suspicion of his having com-

mitted or being about to commit an offence, he shall not be thereafter
further held in custody in connection with those proceedings or that
offence save upon the order of a court. .

i

- N

N
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(5) 1f any person arrested. or detained as mentioned in 'subsection
(3X) of this section is not tried within a reasonable time, then, without
prejudice]to any further proceedings that may be brought against him, he
shall be released either unconditionally or upon reasonable conditions,
including in particular such conditions as are reasonably necessary to
ensure that he appears at a later date for trial or for proceedings pre-
liminary to thial. - :

(6) Any person who is unlawfully arrested or detained by any other
person shall be entitfed™o compensation therefor from that other person
or fromany other person or authority on whose behalf that other person

was acting. . .

Protection 16.—(1) No person shall be hejd in slavcrylor servitude.

from’ slavery
and forced +(2) No person shall be required to perform forced labour.

labout, .
(3) For the purposes of this section, the expression “forced labour™
1

does not include— - ' . . .-

(a) any labour required in consequence of the sentence or order
of a court; -

(b) labour required of any person while he is lawfully detained that,
though not required in'consequence of the sentence ¢r order of
a court, is reasonably necessary in the interests of hygiene or
for the maintenance of the place at which he is. detained;

(c) any labour required of ‘a member of a disciplined force in

pursuance of his duties as such or, in the case of a person who -

has conscientious objections to service as a member of a naval,
military or air force, any labour that that.person is required by
law to perform in place of such service;

(d) any labour -required duﬁng any period of public emergency or

in the event of any other emergency or calamity that threatens
the life and well-being of the community, to the extent that the
requiring of such labour is reasonably justifiable in the cir-
cumstances of any situation arising or existing during . that
period or as a result of that other emergency or calamity, for
the purpose of dealing with that situation; or

\€) any labour reasonably. required as part of reasonable and

/~normal. communal or other civic obligations.

17.—{1) No person shall be subjected to torture er inhuman or de-

Protection  orading punishment or other treatment.

frdm in-

human " (2) Nothing contained in or done under the authority of any law

trealment.  cha)| be held to be inconsistent with or in contravention of this section to
the extent that the law_in/question authorises the infliction of any descrip-
tion of punishment that was [awful in The Gambia ¢h 23rd April, 1970,
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)‘ 18.—(1) No property of an;r description shall be taken possession of Protection
compulsorily and no right over or interest in any such property shall be from depri-

acquired compulsorily in any part of The Gambia except by or under the vation of r
provisions of a law that— o b property.

[V

(@) requires the payment of adequate compensation therefor; and

(b) gives to any person claiming such™compensation a right of
access, for the determination of his interest in the property and
the amount of compensation to the Supreme Court.

b

2) thhiﬁg contained in or done under the authority of any law .
shall be held to be inconsistent with or in contravention of subsection (1) -
of this section— : .

() to the extent that the law in question makes provision for the
taking of possession or acquisition of any property, interest or
right—

(1) in satisfaction of any tax, rate or due; .

(i) by way of penalty for breach of the law, whether under
o civil process or after conviction of a criminal offence -
under the law of The Gambia;
(itf) as an incident of a lease, tenancy, mortgage, charge, bill /
of sale, pledge or contract; : .- - .

(i) in the execution of judgmc.nth or orders of a court in
‘ proceedings for the determination of civil rights or
obligations; ’

(¥) in circumstances where it is reasonably necessary so to'do |
because the property is in a dangerous state or injurious
to the health of human beings, animals or plants;

{¥!) in consequence of any law with respect to the limitation '
of actions; or

(vi) for so long only as may be necessary for the purposes of
any examination, investigation, trial or inquiry or, in the
case of land, for the purposes of the carrying out thercon
.of work of soil conservation or the conservation of other
natural resources or work relating to agricultural develop-
ment or improvement (being work relating to such
development or improvement that the owner or occupier
of the land has been required and has without reasonable
excuse refused or failed to carry out), and except so far as
that provision or as the case may be, the thing done under
the authority thercof is shown not to be reasonably
justifiable in a democratic society; or '
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" (b) to the extent that the law in question makes provision for the “/
taking of possession or acquisition of anhof the following

property (including an interest in or & right-ever property)
that is to say:— . ‘ .

(i) enemy property;

(i) preperty of a deceased person, a person of unsound mind
or a person who has not attained the age of eighteen
years for the purpose of its administration for the benefit
of the persons entitled to the beneficial interest therein;

L d

(ifl) property of a person adjudged bankrupt or a body
corporate in liquidation, for the purpose of its administra-
tion for the benefit of the creditors of the bankrupt or
body corporate and, subject thercto, for the benefit of
other persons entitled to the beneficial interest in the

* property: or -

(iv) property subject to a trust for the purpose of vesting the
property in persons appointed as trustees under the
instrument creating the trust or by a court or, by order
of a court, for the purpose of giving effect to the trust,

(3) Nothing contained in or done under the authority of any Act of
Parliament shall be held to be inconsistent with or’in contravention of this
section to the extent that the Act in question makes provision for the
compulsory taking of possessidn of any property, or the compulsory
acquisition of any interest in or right over property, where that property.
interest or right is held by a body corporate established by law for public
purposes in which no moneys have been invested other than moneys
provided by Parliament.

{4) The provisions of this section shall apply in relation to the com-
pulsory taking of possession of property of any description and the
compulsory acquisition of rights over and interests in such property by or
on behalf of the Republic.

19.—(1) Except with his own consent, no person shall be subjected
to the search of his person or his property or the entry by others on his

EN

(2) Nothing contained in or done under the authority of any law
shall be held to be inconsistent with or in contravention of this section
to the extent that the law in question makes provision—

() that is rcasonably required in the interests of defence, public
. safety, public order, public morality; public health, town and
country planning, the development and utilisation of mineral
resources, or the development or utilisation of any property
for a’purpose beneficial to the community;-

(6) that is reasonably required.for the purpose of protecting the
rights or freedoms of other persons;
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(c) that authorises an officer or agent of the Government of The
Gambia, a local government authority or a body corporate
established by law for public purposes to enter on the premises
of any person in order to inspect those premises or anything
thereon for the purpose of any tax, rate or due or in order to
carry out work connected with any property that is lawfully
on those premises and that belongs to that Government,
authority or body corporate, as the case may be; or

(d) that authorises, for the purpose of enforcing the judgment or
order of a court in any civil proceedings, the scarch of any
person or property by order of a court orentry upon any
premises by such order, :

and except so far as that provision or, as the case may be, anything done
under the authority thereof is shown ot to be reasonably justifiable in a
democratic society. :

20.—(1) If any person is charged with a criminal offence, then, unless
the charge is withdrawn, the case shall be afforded a fair hearing within
reasonable time by an independent and impartial court established by law.

(2) Every person who is charged with a criminal offence—

(a) shall be presumed to be innocent until he is proved or has
pleaded guilty;

(b) shall be informed as soon as reasonably practicable, in a
language that he understands and in detail, of the nature of the
offence charged; :

Provisions -
to secure
protection
of law.

(c) shall be given adequate time and facilities for the preparation

of his defetce;

(d) shall be permitted to defend himself before the court in person
or, at his own expense, by a legal representative of his own
choice;

(e) shall be afforded facilities to examine in person or by his legal
representative the witnesses called by the prosecution before

the cquit, and to obtain the attendance and carry out the,

examinatipn of witnesses to testify on his behalf before the
same conditions as those applying to witnesses
called by the prosecution; and

(f) shall be permitted to have without payment the assistance of an
interpreter if he cannot understand the language used at the
triat of the charge, .

and except with his own consent the trial shall not take place in his absence

unless he so conducts himself as to render the continuance of the pro-
ceedings in*his presence impracticable and the court has ordered him
to be removed and the trial to proceed in his absence.
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(3) When a person is tried for any criminal offence, the accused .

person or any person authorised by him in that behalf shall if he 50
requires and subject to payment of such reasonable fee as may be pre-
scribed by law, be given within a reasonable time after judgment a copy
for the use of the accused person of any record of the proceedings made
by or on behalf of the court.

(4} No person shall be held to be guilty of a criminal offence on
account of any act or omission that did not, at the time it took place,
constitute such an offence, and no penalty shall be imposed for any
criminal offence that is severer in degree or description than the maximum
penalty that might have been imposed for that offence at the time when
It was committed. )

(5). No person who shows that he has been tried by a competent court
for a criminal offence and either convicted or acquitted shall again be
tried for that offence or for any other criminal offence of which he could
have been convicted at the trial for that offence, save upon the order of a
superior court in the course of appeal or review proceedings relating to
the conviction or acquittal.

* (6) No person shall be tried for a criminal offence if he shows that
he has been pardoned for that offence,

(7) No person who is tried for a criminal offence shall bc. compelled
to give evidence at the trial.

(8) Any court or other adjﬁdicating authority prescribed by law for

the determination of the existence or extent of any civil right or obligation,

shall be established by law and shall be independent and impartial: and
where proceedings for such a determination are instituted by any person
before such a court or other adjudicating authority, the case shall be given
a fair hearing within a reasonable time. :

(9) Except with the agreement of all the parties thereto, all pro-
ceedings of every court and proceedings for the determination of the exis-
tence or extent of any civil right or obligation before any other edjudicat-

ing authority, including the announcement of thexdecision of the court
or other authority shall be held in public.

(10) Nothing in subsection (9) of this section shall prevent the court
or -other adjudicating authority from excluding from the proceedings
persons other than the parties thereto and their legal representatives to
such extent as the court or other authority—

(@) may by law be empowered to do and may consider necessary
or expedient in circumstances where publicity would prejudice
the interests of justice or in interlocutory proceedings or in the
interests of public morality, the welfare of persons under the
age of cighteen years or the protection of the private lives of

. persons concerned in the proceedings; or

/ .
/-

/
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i (b) may by law be empowered or required to do in the interests of
; defence, public safety or public order. '

(11) Nothing contained in or ‘done under the authority of any law
.shall be held to be inconsistent with or in contravention of— :

(@) subsection (2}a) of this section to the extent that the law in
question imposes upon any prson charged with a criminal
offence the burden of proving particular facts;

(b) subsection {2)(d) of this section 'to the extent that the law in
question prohibits legal representation in proceedings before a
court, by whatever name called administering customary law
91‘ before another court on appeal from such a court;

(c) subsection (2)e) of this section 1o the extent that the law in
question imposes reasonable conditions that must be satisfied
if witnesses called to testify on behalf of an accused person
are to be paid their expenses out of public funds; or

{d) subsection (5) of this section to the extent that the law in
" question authorises a court to ry 2 member of a disciplined
force for a criminal offence notwithstanding any trial and
] conviction or acquittal of that member under the disciplinary
R law of that forcs, so, however, that any court so trying such a
member and convicting him shall in sentencing him to any
punishment take into account any punishment awarded him
under that disciplinary law.

Nl

(12) In the case of any person who is heid in lawiul detention the
provisions of subsection (1), paragraphs (d) and {¢) of subsection {2} and
subsection (3} of this section shall not apply in relation to his trial for a
criminal offence under the law regulating the discipline of persons held
in such detention.

(13) in this\sa:nion “criminal offence” means a criminal offence
under the law of The Gambia.

21.—(1) Except with his own consent, no person shall bs hindered
in the enjoyment of his freedom of conscience, including frecdom of
thought and of religion, freedom to change his religion or beliel and

v freedom, cither alone or in community with others, and both in public
and in private, to manifest and propogate his religion or beliel in worship,
teaching, practice and observance.

(2) Except with his own consent (or, if he is & ininor, the consent of
his guardian) no person attending any place of education shall be required
to receive religious instruction or to take part in or attend any religious
ceremony or observance if that instruction, ceremony or observance
relates to a religion other than his own.

Protestion of
freedom of
conscicice.
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(3) Every religious community shall be entitled, at its own expense,
to establish and maintain places of education and to manage any place of
education which it wholly maintains; and no such community shall be
prevented from providing religious instruction for persons of that com-
munity in the course of any education provided at any places of education
which it wholly maintains or in the course of any education which it
otherwise provides,

(4) No person shall be compelled to take any oath which is contrary
to his religion or belief or to take any oath in a manner which is contrary
to his religion or belief. .

(5) Nothing contained in or done under the authority of any law
shall be held to be inconsistent with or in contravention of this section
to the extent that the law in question makes provision which is reasonably
required—

(a) in the interests of defence, public safety, public order, public
morality or public health; or

() for the purpose of protecting the rights and freedoms of other
persons, including the right to observe and practise any religion
without the unsolicited intervention of members of any other
religion,

and except so far as that provision or, as the case may be, the thing done
under the authority thereof is shown not to be reasonably justifiable in a
democratic society, .

(6) References in this section to a religion shall be construed as in-
cluding references to a religious denomination, and cognate expressions
shall be construed accordingly.

22.—1) Except with his own consent, no person shall be hindered
in the enjoyment of his freedom of expression, including freedom to hold
opinions without interference, freedom to reckive ideas and information
without interference, freedom to communicate jdeas and information
without interference (whether the communication be to the public generally
or to any person or class of persons) and freedom from interference with
his correspondence.,

{2) Nothing contained in or done under the authority of any law
shall be held to be inconsistent with or in contravention of this section
to the extent that the law in question makes provision—

(@) that is reasonably réquired in the interests of defence, public

safety, public order, public morality or public health;

() that is reasonably r:guircd for the purpose of protecting the
reputations, rights and freedoms of other persons or the private
lives of persons concerned in [egal proceedings, preventing the
disclosure of information received in confidence, maintaining
the authority and independence of the courts or regulating
the technical administration or the technical operation of
telephony, telegraphy, posts, wireless broadcasting or
television; or

385
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I(c) that imposes restrictions upon public officers, and except so far
as that provision or, as the case may be? the thing done under the auntho-
rity thereof is shown not to be reasonably justifiable in a democratic

; ) society,

23.—(1) Except with his own consent, no person shall be hindered Protection of
" ’ in the enjoyment of his freedom of assembly and association, that is to say, freedom of
’ his right to assemble freely and associate with other persons and in assembly and
particular to form or belong to trade unions or other associations for the association,
protection of his interests. ’ :

(2) Nathing contained in or done under the authority of any law
shall be held to be inconsistent with or in contravention of this section
to the extent that the law in question makes provision-—

() that is reasonably required in the interests of defence, public <
safety, public order, public morality or public health;

(&) that is reasonably required for the purpose of protecting the )
rights or freedomas of other persons; or . r

{c) that imposes restrictions upon public officers, and except so far
as that provisiomr or, as the case may bx, the thing done under
the authority thereof is shown not to be reasonably justifiable
in a democratic society,

24.—(1) No person shall be deprived of his freedom of MOVement, Protection of
that is to say, the right to move freely throughout The Gambia, the right freedom of
to reside in any part of The Gambia and immunity from expulsion from movement,
The Gambia. ‘ .

. \

. (2) Any restriction on a person's freedom of movement that is in-
» volved in his lawful detention shall not be held to be inconsistent with or
in contravention of this section.

(3) Nothing contained in or done under the authority of any law shall
be held to be inconsistent with or in contravention of this section to the
extent that the law in question makes provision—

(a) for the imposition of restrictions on the movement or residence -
within The Gambia of any person or on any person’s right to
leave The Gambia that are reasonably required in the interests
of defence, public safety or public order;

() for the imposition of restrictions on the movement or residence
within The Gambia or on the right to leave The Gambia of
persons generally or any class of persons in the interests of
defence, public safety, public order, public morality or public
health and except so far as that provisioncor, as the case may
be, the thing done under the authority thereof is shown not to
be reasonably justifiable in a democratic society;
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() for the imposition of restrictions, by order of a court, on the

movement or residence within The ‘Gambia of any person or

. on any person's right to leave The Gambia either in con-

sequence of his having been found guilty of a criminal offence

i ' under thie law of The Gambia or for the purpose of ensuring

that he appears befole a court at a later date for trial of such a

criminal offence or for proceedings preliminary to trial or for

proceedings relating to his extradition or lawful renoval from
The Gambia; )

{d) for the imposition of restrictions on the freedom of movement
of any person who is not a citizen of The Gambia;
(o

for the imposifion of restrictions on the acquisition or use by
x40y person of land or other property in The Gambia;

(f) for the imposition of restrictions upon the movement or
residence within The Gambia or on the right to leave The
Gambia of any public officer; v

(g) for the'removal of a person from The Gambia to be tried or
punished in some other country for a criminal offence under
the law of that other country or 10 undergo imprisonment in
some other country in execution of the sentence of a court in
respect of a criminal offence under the law of The Gambia of
which he has been convicted; or

. i <
(h) for the imposition'of mn the right of any person to *
leave Thz Gambia that are reasonably required in order to
secure the fulfilment of any obligations imposed on that person
by law and except so far as that provision or, as the czse may

(4) If any person whose freedom of movement has been restricted by
virtue of such a provision as is referred to in subsection- (3)(a) of this
fon SO requests at any time during the period of that restriction not
/eal'lier than three months after the order was .made or three months after LTy
he last made such a request, as the case may be, his case shall be reviewed 4
by an independent and impartial tribunal presided over by a person .
appointed by the Chief Justice from among persons who are entitled to s
practise as a barrister or a solicitor in The Gambia, '

(5) On any review by a tribunal in pursuance of subsection (4) of this
section of the case of any person whose freedom of movement has been
restricted, the tribunal may make recommendations concerning the
necessity or expediency of the continuation of that restriction to the
authority by whom it was ordered: .

- Provided that authority, unless it is otherwise provided by law, shall
not be obliged to act in-accordance with any such recommendations.

be, the thing done under the authority thereof is shown not 1o
be reasonably justifiable in a democratic society, . /u\ -
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25.-\{1) Subject to the provisions of subsections (4), (5) and (7) of Protection P
this section, no law shall make any provision that is discriminatory either from dis-

of itself or in its effect. Jrimination '

(2) Subject to the provisions of subsections (6), (7) and (8) of this ?m:::s of

scction, no person shall be treated in a discriminatory manner by any

person acting by virtue y any written law or in the performance of the ™ ¢ » .
functions of any public0ffice or any public authority. ST \(
(3) In this section, the expression “discriminatory” means affording
"different treatment to different persons attributable wholly or mainly to
their respective descriptions by race, tribe, place of origin, political
opinions, colour or creed whereby persons of one such description are
subjected to disabilities or restrictions to which persons of another such -
description are not made subject or are accorded privileges or advantages
which are not accorded to persons of another such description.
(4) Subsection (1) of this section shall not apply, to any law so far
as that law makes provision— ' )
(a) for the appropriation of public revenues or other public funds;
(b) with respect to persons who are not citizens of The Gambia;
(¢) for the application, in the case of persons of ‘any such descrip-
: tion as is mentioned in subsection (3) of this section {or of
persons connected with such persons), of the law with respect
to adoption, marriage, divorce, burial, devolution of property
on death or other like matters which is the personal law of
persons of that description; :
(d) for the application of customary law with respect to any matter
in the case of persons who, under that law, ar¢ subject to that R

law; or

(¢) whereby persons of any such description as is mentioned in
subsection (3) of this section may be subjected to any disability
or restriction or ma accorded any privilege or advantage
which having regard td jts nature and to special circumstances
pertaining to those persons or to persons of any other. such
description, is reasonably justifiable in a democratic society.
N
(5} Nothing contained in any law shall be held to ‘be inconsistent:
“with or in contravention o section (1) of this section to the extent that
it makes provision with res ards or qualifications (not being
standards or qualiﬁcatior[; specifically ¥glating to race, tribe, place of-
origin, political opinions, tolour or creed quired of any person
who is appointed to or to act in any office in the puklic service, any
in a disciplined force, any office ia t“e service
authority or any office in a body corporate establishe

purposes, -

law fgnpablic
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(6) Subsection (2) of this section shall not apply to anything which is
expressly or by necessary implication authorised to be done by any such
provision of law as is referred to in subsection (4) or subsection (5) of
this section.

. (7 Nothing contained in or donc under the authority of any law
shall be held to be inconsistent with or in contravention of this section
to the extent that the law in question makes provision whereby persons of
any such description as is mentioned in subsection (3) of this section may
) be subjected to any restriction on the rights and freedoms guaranteed by
scctions 19, 21, 22, 23 and 24 of this Constitution being such a restriction
as is authorised by section 19(2), section 21(5), section 22(2), section 23(2)
or paragraph (a) or paragraph (b) of section 24(3), as the case may b=,

(® Nothing in subsection (2) of this section shall affect any discretion
relating to the institution, conduct or discontinuance of civil or criminal
proceedings in any court that is vested in any person by or under this
Constitution or any other law, :

Derogations 26. Nothing contained in or done under the authority of an Act of
feom funda- Parliament shall be held to be inconsistent with or in contravention of
mental rights 5ection 15 or section 25 of this Constitution to.the extent that the Act
and freedom authorises the taking during any period of public emergency of measures
under cmer- that are reasonably justifiable for dealing with the situation that exists
goncy powers, in The Gambia during that period.

Protection of 27.—(1) When a person is detained by virtue of any such law as is
rsons do. Fefcrred to in section 26 of this Constitution the following provisions
t‘:lned under shall apply, that is to say:—

f:::’“"cy (@) he shall, as seon as reasonably practicable and in any case not
' more than seven days after the commencement of his detention,
be furnished with a statement in writing in a language that he

understands specifying in detail the grounds upon which he is

detained;

(b) not more than fourteen days after the commencement of his
detention, a notification shall be published in the Official
Gazette stating that he has been detained and giving particulars
of the provision of law under which his detention is authorised;

. (c) not more than one month after the commencement of his
detention and thereafter during his detention at intervals of
not more than six months, his case shall be reviewed by an
independent and impartial tribunal established by law and
presided over by a person appeinted by the Chief Justiceé from
among persons who are entitled to practise as a barrister or a
solicitor in The Gambia;

(d) he shall be afforded reasonable facilitics to consult a legal
representative of his own choice who shall be permitted to
make representations to the tribunal appointed for the review

: of the case of the detained person; and

""f?_,
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(e) at the hearing of his case by the tribunal appointed for the re-
view of his case he shall be permitted to appear in person or
by a legal representative of his own choice.

(2} On any review by a tribunal in pursuance of this section of the
case of a detained person, the tribunal may make recommendations con-
cerning the necessity or expediency of continuing his detention to the
authority by which it was ordered but, unless it is otherwise provided by
law, that authority shall not be oblugcd to act in accordance wnh any such
recommendations.

(3) Nothing contained in subsection (1}{d) or subsection (1)(e) of
this section shall be construed as entitling a person to legal representation
at public expense.

28.—(1) If any person alleges that any of the provisions of sections
13 to 27 (inclusive) of this Constitution has been, is being or is likely to be
contravened in relation to him (or, in the case of a person who is detained,
if any other person allegessuch a contravention in relation to the detained
person}, then, without prejudice to any other action with respect to the
same matter which is lawfully available, that person (or that other person)
may- apply to the Supreme Court for redress.

(2) Thé Supreme Court shall have originai.jurisdiction—

(a) to hear and dctermine any application made by any person
in pursuance of subsocnon (1} of this section; and

(6) to dstermine any question arising in the case of any perspn
which is referred to it in pursuance of subsection (3) of this
section

and may tfiake such orders, issue such writs and give such directions ag it
may consider appropriate for the purpose of enforcing or securing/the
enforcement of any of the provisions of sections 13 to 27 (lncluswc) of
this Constitution:

Provided that the Suprcme Court may | E;chnc to exercise its powers
under this subsection if it is salisfied that allequate means of redress for
the contravention alleged are or have been available to the person con-
cemcd under any other law.

(3) If in any prowedmgs in any subordinate court any qucstnon
arises as to the contravention of any of the provisions of sections 13 to 27
(inclusive) of this Constitution, the person presiding in that court may,
and shall if any party to the proceedings so requests, refer the question
to the Supreme Court unless, 1n his opinion the raising of the question is
merely frivolous or vexatious.

(4) Where any question is referred to the Supreme Court in pursuance
of subsection (3) of this section, thc Supreme Court shall give its decision
upon the question and the court in which the question arose shall dispose
of the case in accordance with that decision or, if that decision is the
subject of an appeal under section 95 of this Constitution to the Court of
Appeal or to the Judicial Committee, in accordance with the decision
of the Court of Appeal or, as the case may be, of the Judicial Committee.

. :
Enfgrcement .
of protective
provisions.
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(5) Parliament may confer upon the Supreme Court such powers in
addition to those confarred by this section as may appear to be necessary
or desirable for the purpose of enabling that court more effectively to

- exercise the jurisdiction conferred upon it by this section.

(6) The Chief Justice may make rules with respect to the practice

and procedure of the Supreme Court in relation to the jurisdiction and

‘ powers conferred on it by or under this section (including rules with

respect to the time within which applications may be brought and
references shail be made to the Supreme Court).

Declaration 29.—(1) The President may, at any time, by proclamation which
of emergency. shall be published in the Official Gazette, declare that—

(@) a state of public emergency exists for the purposes of this
Chapter; or

(6) a situation exists which, if it is allowed to continue, may lead
to a state of public emergency. -

(2) Every déclaration made under subsection (1) of this section shall
lapse— :
(a) in the case of a declaration made when Parliament is sitting,
t the cxpiration of a period of seven days beginning with the
date of publication of the declaration: and

(&) in any other case, at the expiration of a peried of twenty-one
days beginning with the date of publication of the declaration,

unless it has in the meantime been approved by a resolution of the House
of Representatives supported by the votes of two-thirds of all the voting
members of the House,

{3) A declaration made under subsection (1) of this section may at
any time be revoked by the President by proclamation which shall be
published in the Official Gazette,

{4) A declaration made under subsection (1) of this section that has -

been approved by a resolution of the House of Representatives in
pursuance of subsection (2) of this section, shall, subject to the provisions
of subsection (3) of this section, remain in force 50 long as that resolution
remains in force and no longer. -

(5) A resolution of the House of chrcscnlzitivcs passcd. for the
purposes of this section shall remain in force for twelve months or such
shorter period as may be specified therein:

Provided that any such resolution may be extended from time to tire
by a further such resolution, supported by the votes of two-thirds of afl
the voting members of the House, each extension not exceeding twelve
months from the date of the resolution effecting the extension; and any

gsuch resolution may be revoked at any time by a resolution supported by
the votes of a majority of all the voting members of the House.

o
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(6) Any provision of this section that a declaration made under
subsection (1) of this section shall lapse or cease to be in force at any
particular time is without prejudice to the making of a further such declara-
tion whether before or after that time,

{7) The ident may summon the House of Representatives to meet
for the purposes of subsection (2) of this section notwithstanding that
Parliamefit then stands dissolved, and the persons who were members of
the House of Representatives immediately before the dissolution shall be
deemed, \for-those purposes, still to be members of that House but, subject
to the provisions of section 67(4) of this Constitution (which relates to
the election of the Speaker of the House of Representatives), the House
shall not, when summoned by virtue of this subsection, transact any
business other than debating and voting upon a resolution for the purposes
of subsection (2) of this section. -

- .
30.—(1) In this Chapter, unless the context otherwise requires—

“contravention”, in relation to any requirement, includes a failure
to comply with that requirement, and cognate expressions shall be
construed accordingly;

“court” means any court of law having jurisdiction-in The Gambia
other than a court established by a disciplinary law, and includes
the Judicial Commmittee and in sections 14 and 16 of this Consti-
tution a court established by a disciplinary law; .

“disciplinary law” means a law regulating the discipline of any
disciplined force;

“disciplined force” means—

(@ a naval, military or air force; e

-

Interpreta-
tion and
savings

) ) a Police Force; or ) \/

(c) a prison service;

“legal representative” means a person entitled to practise as a
barrister or a solicitor in The Gambia; and

“member”, in relation to a disciplined foree, includes any person
who, under the law regulating the discipline of that force, is subject
to that discipline. :

(2) In this Chapter “a period of public emergency” means any
period during which— _

(a) The Gambia is*at war; or

(b) a declaration is in force under subsection (1) of section 29 of
this Constitution.
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(3) in relation to any person who is a member of a disciplined force
raised under an Act of Parliament, nothing contained in or done under
the authority of the disciplinary law of that force shall be held to be in-
consistent with or in contravention of any of the provisions of this Chapter
other-than sections 14, 16 and 17 of this Constitution.

(4) In relation to any person who is a member of a disciplined force
raised otherwise than as aforesaid and lawfully present in The Gambia,
nothing contained in or done under the autherity of the disciplinary law
of that force shall be held to be inconsistent with or in contravention of
any of the provisions of this Chapter. 2

CHAPTER Iv
THE PRESIDENT
Part I
OFFICE OF PRESIDENT

31, There shall be a President of the Republic of The Gambia who
shail be Head of State and Commander-in-Chicf of the armed forces of
the Republic.

Part 1I
THE FIRST PRESIPENT OF THE GAMBIA

32.—(1) Notwithstanding the provisions of this Chapter, the first
President of The Gambia shall be the person who immediately before
24th April, 1970, holds the office of Prime Minister under the Constitution
of The Gambia established by The Gambia Independence Order, 1965(a),
and he shall assume office as President of the Republic on that date as if
he had been elected in pursuance of the provisions of this Constitution
and shall, unless he sooner dies or resigns, or unless he ceases to hold
office by virtue of section 37 or section 38 of this Constitution, continue
in office until the person elected President in the next following Presidential
election assimes office.

(2) On the assumption of his office under subsection (1) of this
section, the first President of The Gambia shail cease to be a member of
the House of Representatives and his seat shall be declared vacant.

Part Il

ELECTION, TENURE AND CONDITIONS OF
OFFICE OF THE PRESIDENT

33. A person shall be qualificd for election as the President if he js a
citizen of The Gambia who—

{a) has attained the age of 30 years, and
(a) S.I. 1965/135
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(&) is qualified to be registered as a voter for the purposes of
clections to the House of Representatives: Provided that a
Head Chief, notwithstanding any provision of law disqualifying
him to be registered.as a voter for the purposes of elections to
the House of Representatives, shall be qualified for election as
President if he otherwise fulfils the qualifications at paragraph
(a), {c) and (d) of this section, and

(c) in the case of an clection held on the dissolution of Parliament,

is nominated in such manner as may be prescribed by or under -

an Act of Parliament by not less than 100-persons registered
as voters for the purposes of elections to the House of Repre-
sentatives, and

(d) in the case of an clection held under section 3%(2)b) of this
Constitution, is an elected member of the House of Repre-
sentatives.

34.—(1) Whenever Parliament is dissolved an election shall be held
to the office of President in the manner prescribed by this section and
subject thereto, by or under an Act of Parliament for regulating. the
election of a President. -

(2) Where only one qualified candidate is validly nominated in an
clection of a President, the returning officer shall declare him to be elected
and where more than onc candidate is validly nominated the following
provisions shall apply— Y

(@) The candidates nominated for election to the House of Repre-
sentatives as elected members may, with the consent of the
Presidential candidate concerned, declare their preference for a
Presidential candidate and the Presidential candidate who
obtains the preference of more than one half of the total number

- . of persons elected as elected members of the House of Repre-
sentatives at that general election shall be elected as President.

(b) if no Presidential candidate is elected in accordance with the

provisions of subsection 2(a) of this section, the voting members-

shafl elect, by secret ballot, one of the Presidential candidates
who has obtained the preference of at least one elected member.

(3) Where an election is to be determined by secret ballot by the
voting members of the House of Representatives— -

(a) The Presidential candidate who obtains the votes of more than
one half the total number of the persons entitled to vote at such
ballot shall be elected President;

(b) where two ballots have been held and no candidate has obtained

entitled to vote thereat, the Presidential candidate who, at

Election of
President
after disso-
lution of
Parliament.

the votes of more than one half of the total number of pcrsoE/u

subsequent ballot, obtains the greatest numbers of votes cast
by the persons voting at such ballot shall be elected President.
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Roturning 35.—(1) The Chief Justice shail be the returning officer for the
Officer  at  election of a President.

olections of . ‘

Prosident, " (2) Any question which may arise as to whether—

(a) any provision of this Constitution or any law relating to the
clcction&g‘f)a President under section 34 or section 39 of this
Constitution has been complied with; or

& any pcrso\ has been validly elected as President under those
sections; r\ . .

shall be referred to and determined by the returning officer whose decision
shall be conclusive and shall not be questioned in any court.

Assump- . 36.—(1) The President shall assume office on the day following his

tion and election under section 34 and shall, unless he sooner djes Or resigns, or

teuro of  ypless he ceases to hold office by virtue of section 37 or section 38 of this

office. Constitution, continue in office until the person clected President at the
next following presidential election assumes office.

(2) Any person who is elected President and also member of the

House of Representatives at the same general election shall, on assuming

. office as President, cease to be a member of the House of Representatives
and his seat, shall be declared vacant,

{3) Upon his assumption of office, the President shall take and sub-
scribe the oath of allegiance, and the oath for the due execution of his
office as set out in the First Schedule to this Constitution,

Removal 37—1) If the Cabinet resolves, upon a resolution supported by the
of Presi-  votes of a majority of all the members of the Cabinet, that the question of
dent on the mental or physical capacity of the President to discharge the functions
grounds of  of his office ought to be investigated and informs the Chief Justice accord-
incapacity.  ingly, the Chief Justice shal} appoint a-board consisting of not less than
three persons selected by-him from among persons who are qualified as
medical practitioners under thé-Taw of The Gambia and the Board shall
enquire into the matter and shall make a report to the Chief Justice stating
the opinion of the board whether or not the President is, by reason of any

infirmity of mind or body, incapable of discharging the functions of his
office. :

(2) If the board reports that the President is incapabie of discharging
the functions of the office of President, the Chief Justice shall certify in

writing accordingly and thereupon the President shall cease to hold office. -

(3) Where the Cabinet resolves that the question of the mcntal-'dr/l
physical capacity of the President to discharge his functions ought'to be
investigated in accordance with the provisions of subsection (1) of this
section, the President shall, until another person assumes“the office of
President or the board, appointed in pursuance of subszction (1) of this
section, reports that the President is not incapable of discharging the
functions of his office (whichever is the earlier), cease to perform the
functions of his office and those functions shall be performed by~—
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(@) the Vice-Presiden

t,or

(6) during any period when there is no Vice-President or the Vice-

ident is absent from The Gambia or is unable, by reason of

mentul or physical infirmity, to discharge the funcions of his
office, any such Minister as the Cabinct shall appoint;

Provided that any pers

on performing the functions of the office of

President under this subsection shall not exercise the powers of the

President to revoke the app
Parliament, .

ointment of the Yice-President or to dissolve

(4) A motion for the purposes of subsection (1) of this section may be
proposed at any meeting of the Cabinet by any member thereof,

(5) For the purposes o

f this section—

(g} the Cabinet may act notwithstanding any vacancy in jts
membership or the absence of any member;

(b) a Certificate by the Chief Justice that the President is by reason
of mental or physical infirmity, unable to discharge the
functions of his office shall, jn respect of any period for which
it is in force, be conclusive and shall not be questioned in any

Court.

© 38.—(1) If notice in writing is*given to the Speaker of the House of. Removal
Representatives, signed by not less than one-half of all the members of of Presi-
the House of Representatives, of a motjon alleging that the President has dent for
committed any violation of the Constitution ot any gross misconduct and violation

specifying the particulars of

the allegations and proposing that a tribunal of Consti-

be appointed under this section to investigate those ailegations, the Speaker tution or

" shall— -

(a) if Parliament is ¢
within five days,

gross mis-
conduct,
hen sitting or has besn summoned to meet
cause the motion to be considered by the

House within 7 days of the notice; or

{b) if Parliament is not then sitting (and notwithstanding that it
may be prorogued) summon the House 1o meet within 2] days
of the notice and cause the motion to be considered at that

meeting,

(2) Where a motion under this section is proposed for consideration

by the House of Repressnta

tives, the House shall not debate the motion

but' the person presiding in the House shall forthwith cause a vote to be
taken on the motion and, if the motion is supported by the votes of not

less than two-thirds of all th
the motion to be passed.

(3) If a motion is decla
saclion—

e voting members of the, House, shall declare

red to be passed under subsection (2) of this



No. 1 ] [ 1970,
The Constitution of the Republic of The Gambia

(a) the Chicf Justice shall appoint a tribunal which shall consist
of a Chairman and not less than two others selected by the
Chief Justice, one of whom shall hold or shall have held high
judicial office; r .

(b) the tribunal shall investigate the matter and shall report to the
House of Representatives whether or not they find the parti-

culars of the allegation specified in the motion to have been
sustained; .

(c) the President shall have the right to appear and be represented
before the tribunal during its investigation of the allegations
against him. -

(4) If the tribunal reports to the House of Representatives that the
tribunal finds that the particulars of any allegation against the President
specified in the motion have not been substantiated, no further proceedings
shalt be taken under this section in respect of that allegation.

(5) If the tribunal reports to the House of Representatives that the
tribunal finds that the particulars of any allegation specified in the motion
have been substantiated the House may, on a motion supported by the
votes of not less than two-thirds of all the voting members of the House,
resolve that the President has been guiity of such violation of the Consti-

N tution or, as the case may be, such gross misconduct as is incompatible
with his continuance in office as President and, if the House so resolves,
the President shall cease to hold office upon the third day following the
passage of the resolution unless he, soconer dissolves Parliament.

(6) No proceedings shall be taken or continued under this section
at any time when Parliament is dissolv

Vacancy In 39.~(1) If the office of President becomes vacant by reason of the
offica of death or resignation of the President or by reason of the President ceasing

President to hold office by virtue of section 37 or 38 of this Constitution, the Vice-
" President shall assume the office of President.

(2) If the office of President becomes vacant as aforesaid in circum-
stances in which there is no Vioc-Pn;sjdent—

(a) until a Presidegt assumes oﬁicc in accordance with this section
or section 36 of this Constitution the functions of the office of

President shall be performed by such Minister as the Cabinet
shall appoint; :

(8} unless Parliament is dissolved and notwithstanding that it may
be prorogued, the House of Representatives shall meet on
the fourteenth day after the office of the President becomes
vacant, or on such earlier day as may be appointed by the

Speaker and the voting members by secret ballot as

President one of the elected members qualifed_in accordance
N with section 33 and in accordance with the provisions of sub-
) jou (3) of section 34 of this Constitution;

397
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(c) a person clected as President under this section shall assume
the office of President on the day upon whlch he is declared
to be elected.

(d) a person clected as President under thls sccuon shaﬂ on
assuming office as President, cease to bc a member of the
House of Representatives and his seat shall be declared vacant.

(3) Whenever the President is absent from The Gambia or considers
it desirable so to do by reason of illness or any other cause he may by
dircction in writing, authorise the Vice-President to discharge such of the
functions of the office of President as he may specify and the Vice-President
may discharge those functions until his authority is revoked by the
President,

(4) If the President is incapable by reason of physical or mental
infirmity of discharging the functions of his office MW
such a nature that the President is unable to authorise another pers
under this section to perform those functions—

(a) the Vice-President; or

(b) during any period when there is no Vice-President or the Vice-
President is absent from The Gambia or the Vice-President is .
by reason of physical or mental infirmity, unable to petform
the functions of h1s office, such Minister as the Cabinet shall
appoint,

shall perform the functions of the office of President:

Provided that any person performing the functions of the office of
President under this subsection shall not exercise the powers of the
President to revoke the appointment of the Vice-President or to dissolve
Parliament.

(5) Any person performing the functions of the office of President

. by virtue of subsection (4) of this section shall cease to perform those

functions if he is notified by the President that the President is about to
resume those functions.

(6) For the purposes of this section, a certificate of the Chief Justice
that—

{a) the President is incapable by reason of physical or mental
infirmity of discharging the functions of his office and the
infirmity is of such a nature that the President is unable to
authorise another person under this section to pcrform the
functions of his office; or

(b} the Vice-President is by reason of physical or mental infirmity
unable to discharge the functions of his office, &

shall, in respect of any period for which it is in forcc. be conclusive and
shall not be questioned in any court;

Provided that any such certificate as is referred to in paragraph (a)
of this subsection shall cease to have effect if the President notifies any
person under subsection (5} of this section that he is about to resume the
functions of the office of President.

[ 1970,
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(7) The Vice-President or ‘2 Minister shal ‘not, by reason of his
exercising the functions of the office of President under subsections (2Xa),
(3) or (4) of thjs section, vacate hjs seat in, or be disqualified for election
to the House of chrcscntativcs.

Salary and 40.—(1) The President shall .receive syuch salary and allowances, a5
Allowances may pe prescribed by resolution of the House of qurcscnlativcs; and
of Presi. such salary and aliowances Payable 1o the President are hereby charged
dent, on the Consolidated Revenue Fund,

(4) Until the House of Representatives prescribes the salary and

allowances of the first President he shali recoive the same salary and -

allowances as the Prime Minister was receiving,

Protection 41. Whilst 8ny person holds or performs the functions of the
of Pres|. office of President no civil or criminat proceedings shall pe instituted or
dent in reg. continued against him in respect of anything done or omitted to be done
pect of legal by him either in hijs official Capacity or in his Private capacity,
proceedings

during office, CHAPTER v
THE EXECUTIVE
92.—(1) The executive Power of the Re ublic’ shali vese ;n the
pore™®  pregiaze ond. SUbJECt to the provisions gf T Constitution, shajl pe

excrcised by him ejther directly or through officers subordinate 1o him,

() In the exercise of any function conferred upop him by thys
Constitution or any other law, the President shall, unless j is otherwise
provided, act in his owp deliberate judgment and shall not be obliged to
follow the advice tendered by any other person o authority,

(3) Nothing in thjs section shall prevent Parliament from conferri
functions op persons or authorities other than the President.

Establish- 43.—(1) There shall be 4 Vice-President of The Gambia who shayy
ment- of be the principal assistant of the President in the discharge of hjs exccutive
offices angd functigns and the leader of Government business in the House of Repre-
functions  sentatives, A

:lr_c::::;' (2) Where the Vice-President s performing the functions of the
Minisers  President in accordance with sectjon 39(1) of this Constitution he mg
and Parlia-  3PPoint a person from among the members of the House of Representa.

the functions of Vice-President and any person 50

orm
goonary appointed may discharge those functions accordingly:

Sccretarjey,

Provided that g Person apnointed under thjs section shaj| cease to
. perform the functjons of the oﬂ?c(:: of Vice-President_. .
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(a) if his appointment is revoked by the Vice-President;

(6) if he ceases to be a member of the House of Represcntatives
otherwise than by reason of a dissolution of Parliament or

() if the Vice-President ceases to perform the functions of the
office of President. .

(3) Notwithstanding the provisions of subsection (1) of section 45
and if occasion arises for making the appointment of a Vics-President or
other Minister or of a Parliamentary Secretary while Parliament is dis-
solved, the President may appoint a person who was a member of the
House of Representatives immediately before such dissolution.

(4) There shall be such other offices of Minister of the Government
and such offices of Parliamentary Secretary as may be established by the
President. .

{5) Subject to the provisions of section 50 the Vice-President and the
other Ministers under the direction of the President shall be responsible
for such departments of State or other business of the Government as
the President may assign to them. .

(6) Notwithstanding the provisions of subsection (5) of this section
the President shall be responsible for such departments of State or other
business of the Government as he may determine.

(7) The function of Parliamentary Secretaries shall be to assist
Ministers in the performance of their duties. :

44. Where any Minister has’been charged with responsibility for a
department or departments of government, he shall exercise geoeral
direction and control over those departments; and, subject to such
direction and control, every department of government shall be under
the supervision of a public officer whosc office is referred to in this Consti-
tution as the office of permanent secretary:

Provided that two or more government departments may be placed
under the supervision of on¢ permanent secretary.

45.—(1) Appointments to the office of Vice-President, Minister or
Parliamentary Secretary shall be made by the President from among the
members of the House of Representatives by instrument under the Public
Scal: . ;

Provided that the Vice-President shall be appointed from among the
clected members of the House of Representatives by instrument under the
Public Seal,

(2) If the Vice-President is absent from The Gambia or is incapable
by reason of illness or any other cause of discharging the functions of his
office, the President may appoint a person ffom among the elected
members of the House of Representatives to perform the functions of the
office of Vice-President and any person so appointed may discharge those
functions accordingly:

Provided that a person appointed under this subsection shall cease
to perform the functions of the office of Vice President—

Pormanent
Secretarics.

Appoint-
ment of
Ministers
and Parlia-
mentary
Secretaries
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Public
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(a) if his appointment is revoked by the President:

(53‘ if he ceases to be a member of the House of Representatives
otherwise than by reason of a dissolution of Parliament; or

(¢) upon the assumption by any person of the office of President,

46. The office of Vice-President, or other Minister or Parliamen-
tary Secretary, shall become vacant—

d,{,,[\(a) if the President removes the holder from office by instrument
under the Public Seal; or

(b) if the holder ceases to be a member of the House of Representa-
tives otherwise than by reason of a dissolution of Parliament; or

{c) on the acceptance of the President of the resignation of the

holder of this office; or
{d) immodiétcly before the assumption of office of a President; or

(¢) if, in the case of the Vice-President, the holder of that office
assumes the office of President in accordance with the pro-
visions of section 39 of this Constitution.

47.—(1) There shall be an Attorney-General who shall be appointed
by the President by instrument under the public seal and who shall be a
Minister of the Government.

(2) The Attorney-General shall be a voting member of the House
of Representatives by virtue of this subsection if he is not such a voting
member apart from this subsection.

(3) If the person holding the office of Attorney-General is for any
reason unable to perform the functions conferred upon him by this
Constitution or any other law, those functions (other than functions as z
member of the House of Representatives) may be performed by such other
person, whether or not that person is a Minister, as may from time to
time be designated in that behalf by the President.

(4) A person shall not be qualified to hold or perform the functions
of the office of Attorney-General unless he js qualified for admission as
an advocate in The Gambiz and has been so qualified for not less than
five years,

48.—(1) There shall be a Director of Public Prosecutions, whose
office shall be an office in the public service of The Gambia -and, without
prejudice to the provisions of this Constitution relating to the Public
Service Commission, an office in the department of Government for

which responsibility is assigned to the Attorney-General.

(2) The Attorney General shall have power in any case in which he
considers it desirable so to do—-

\
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() to institute and undertake criminal proceedings against any
person before any court (other than a court-martial) in respect
of any offence alleged to have been commiitted by that person;

_ (b) to take over and contiouc any such criminal proceedings that
may have been instituted by any other person or authority; and

(¢) to discontinue at any stage before judgment is delivered any
such criminal proccedings instituted or undertaken by himself
or any other person or authority.

(3) The powers of the Attorney-General under subsection (2) of
this section may be cxcrcised by the Attorney-General in person and
through the Director of Public Prosecutions, acting under and in-accord-
ance with the general or special instructions of the Attorney-General,
and through other officers of the department mentioned in subsection (1)
of this section, acting under and in accordance with such instructions.

(4) The powers conferred upon the Attorney-General by paragraphs
(b) and (c) of subscction (2) of this section shall be vested in him to the

exclusion of any other person or authority:
Provided that where any other person or authority has instituted

criminal proceedings, nothing in this subsection shall prevent the with-

drawal of those proceedings by or at the instance of that person or
authority and with the leave of the court,

(5) For the purposes of this section any appeal from any determina-
tion in any Griminal proceedings before any court of law or any case
stated or question of law reserved for the purposes of any such proceed-
ings to any other court shall be deemed to be part of those procecdings:

Provided that the power conferred on the Attorney-General by sub-
section (2){c) of this section shall not be exercised in relation to any appeal
by a person convicted in any criminal proceedings or to any case stated or
question of law reserved at the instance of such a person.

* 49.—(1) There shall be a Cabinet comprised of the Vice-President
and the other Ministers, and at the meetings of which the President, or in
his absence, the Vice-President, or some other Minister appointed by the
President, shall preside.

(2) Subject to the powers of the President, the Cabinét shall be the

instrument of policy and shall be responsible for advising the President
with respect to the policy of the Government.

(3} The Cabinet may act notwithstanding any vacancy in its member-
ship. -
£0. The Cabinet shall be collectively responsible to Parliament for

all things donc b or under the authority of the President or the
Vice-President or any other Minister in the execution of his office. The

provisions of this scction shall not apply to—

Cabinet.

Collective
Responsi-
bility.
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. {a) the appointment and removal from office of Ministers of the
Government and Parliamentary Secretaries, the assignment of
portfolios to Ministers or any authorisation or appointment,
as the case may be, under subsection {3) of section 39 or sub-
section (2) of section 45 of this Constitution .
(8) the dissolution of Parliament;
(c) the exercise of the powers conferred on the Attorney-General
by sections 47 and 48 of this Constitution; or
(d) the: matters referred to in section 54 of this Constitution
(which relates to the exercise of the prerogative of mercy).

Oaths fo be 51. The Vice-President, a Minister or a Parliamentary Secretary

takon by shall not enter upon the duties of his office unless he has taken and sub-

Ministers scribed the oath of allegiance and the oath for the due exccution of his

and Parlia-  office as set out in the Second Schedule to this Constitution,

mentary &

Seccretaries.

Socretary 52.—(1) There shall be a Secretary to the Cabinet whose office shall

to the be a public office.

binet, ..

Cablne (2) The Secretary to the Cabinet shall have charge of the Cabinet
Office and shall be responsible, in accordance with such instructions as
may be given him by the President, for arranging the business. for, and
kecping the minutes of, the Cabinet and for conveying the decisions of the
Cabinet to the appropriate person or authority, and shall have such other
functions as the President may from time to time direct. -

Constitu- 53, Subject to the provisions of this Constitution and of any Act

tion of and . of Parliament the President may constitute offices for the Republic, make

in;:::lf;‘c"“ appointments to any such office and terminate any such appointment.

to c

Offices.

Proroga- 54. The President may—

tive of - : .

Mercy. - (a) grant to any person convicted of any offence a pardon either

free or subject to lawful conditions:
(b) grant to any person a respite, either indefinite or for a specifiz
period, of the execution of any punishment imposed on that
person for any offence; .
(c) substitute a less severe form of punishment imposed on any
person for any offence or any penalty or forfeiture otherwise
) due to the Republic on account of any offence.
Mv;wd . 55.—(1) There shall be an Advisory Committes on the Prerogative
Commitiee.  Of Mercy which shall consist of such persons not being less than two uor

more than four as.may be appointed by the President.

B
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{2) A member of the Advisory Committee shall hold office during the
pleasure of the President.

.

(3) Where any person has been sentenced to death for any offence,
the President shall cause the question of the exercise, in relation to that
person, of the powers conferred by section 54 of this Constitution to be
considered at a meeting of the Advisory Committee.

(4) The President may determine the procedure of the Advisory _
Committee and, if present, shall preside at any meeting of the Committee.

(5) Subject to the provisions of subsection (3) of this section, the
President may refer to the Advisory Committee any question as to the
exercise of the powers conferred upon him by section 54 of this Constitu-

tion.
CHAPTER VI
PARLIAMENT .
Part I
COMPOSITION OF PARLIAMENT

: ; .
56.—(1) There shall be a -Parliament which shall consist of the Establish-

President and a House of Representatives, ‘ ment of

. Parliament.

(2) The legisiative power of the Republic is vested in Parliament.

(3} Parliament shall have power to make laws for the peace, security,
order and good government of The Gambia.

57.~(1) The House of Representatives shall consist of a Speaker youse of
and the following other members, that is to say:— Represen-
tatives.,
{a) until Parliament otherwise prescribes, thirty-two members who wu‘
shall-be known as “clected members” and who shall be elected -
in accordance with the provisions of section 60 of this Constitu-
tion; '
(6) four members who shall be known as “Chiefs’ representative
: ~ members” and who shall be elected in accordance with the
- * provisions of section 63 of this Constitution;

(¢} the Attorney-General: and

(d) until Parliament otherwise prescribes, three members who
shall be known as “nominated members” and who shall be
appointed in accordance with the provisions of section 65 of
this Constitution. .

.

(2) Only an elected member or a Chiefs’ representative member or
the Attorney-General shall be entitled to vote upon any question before
the House of Representatives and the elected members, the Chiefs’
representative members and the Attorney-General are in this Constitution
collectively referred to as “voting members”,
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Qualifica. 58. Subject to the provisions of section 59 of this Constitution, a
tiona for person shall be qualified to be nominated for election or appointed as a
member- voting member of the House of Representatives or to be appointed as a
ship of| nominated member if, and shall not be so qualified unless, at the date of
House of his nomination for election or, as the case may be, at the date of his
Represen-  appointment— e
attves. (a) he has attained the age of twenty-one years;
{b) he can speak English well enough to take an active part in the
proceedings of the House; .
(c} in the case of a voting member, he is a citizen of The Gambia
and .
(d) in the casc of an elected member, he is. registered in some
constituency as a voter in clections of elected members of the
House and is not disqualified from voling in such elections.
Disqualj- 59.—(1) No person shall be qualified to be nominated for election”
ficatlons or appointed as a voting member of the House of Representatives or to
for mem-  be appointed as 2 nominated member if, at the date of his nomination for
bership of  clection or, as the case may be, at the date of his appointment—
::u::w:{._ (a) in the case of a voling member, he is, by virtue of his own act,
ﬁ“: under any acknowledgement of allegiance, obedience or adhe-

-

rence to any foreign power or state;
(6) he holds the office of Speaker

(¢) he is, under any law in force in The Gambia,/aa]udgé"!or
otherwise declared to be of unsound mind; '

(d) he is an undischarged bankrupt, having been adjudged or
otherwise declared bankrupt under any law in force in The
Gambia; )

(¢) he is under a sentence of death imposed on him by a court in

The Gambia, or is serving or has within five years of the date

- of his nomination or appointment completed serving a sentence

of imprisonment for a term of or exceeding six months imposed

on him by such a court or substituted by competent authority

for some other sentence imposed on him by such a court and
has not received a free pardon; or

(/) subject to such exceptions and limitations as may be prescribed '
" by Parliament, he has any such interest in any such government
contract as may be so prescribed.

(2) Parliament may provide that a person shall not be qualified to be
nominated for election or appointed as a voting member of the House of
Representatives or to be appointed as a nominated member if, at the date
of his nomination for election or, as the case may be, at the date of his
appointment, he holds or is acting in any office that is specified by Parlia-
ment and the functions of which involve responsibility for, or in cogpection
with, the conduct of any election to the House or the compilat] any
register of voters for the purposes of such an election. Sy
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(3) Parliament may provide that a person who is convicted by any
court of any offence that is prescribed by Parliament and that is connected
with the election of members of the House of Representatives or is re-
ported guilty of such an offence by the court trying an election petition
shall not be qualified, for such peried (not exceedifig five years) following
his conviction or, as the case may be, following the report of the court as

may be so presctibed, to be nominated-for eletion as a voting member .

of the House or to be appointed as a m‘)@led member.

(4) No person shall be qualified to be nominated for election or
appointed as an clected member of the House of Representatives who,
at the date of his nomination for election, is, or is nominated for clection
as, o Chiefs’ representative member; and no person shall be qualified
to be nominated for election as a Chiefs® fepresentative member who, at
the date of his nomination for election, is, or is nominated for election as,
an elected member, . .

(5) No person shall be qualified to be nominated for election as a
voting member of the House of Representatives, who, at the date of his
nomination for election, is a nominated member; and no person shall be
qualified to be appointed as 2 nominated member who, at the date of his
appointment, is, or is nominated for election as, a voting member or who
has, at any time since Parliament was last dissolved, stood as a candidate
for election as a voting member but was not elected.

(6) Parliament may provide that, subject to such' exceptions and
limitations as Parliament may prescribe, a person shall not be qualified
to be nominated for election or appointed as a voting member of the
House of Representatives or to be appointed as a nominated member if,
at the date of his appointment— '

(@) he holds or is acting in any office or appointiment that may be
prescribed by Parliament;
+ (b) heisa member of any naval, military,or air force that'may be so
prescribed; or

(¢) he is a member of any police force.
(7) For the purposes of subsection (_I)(e)/ot' this section—

(g) two ‘or more terms of imprisonment that are required to be
served consecutively shall be regarded as a single term of
imprisonment for the aggregate period of thosc terms; and

() no account shall be taken of a sentence of imprisonment
imposed as an alternative to or in default of the payment of
a fine. K
(8) In subsection (1Xf) of this-section *government contract’ means
any contract made with the Government of The Gambia or with-a depart-
ment of that Government or with an officer of that Government contract-
ing as such, :

i
\ R Y




o =

No. 1]

[ 1870.
The Constitution of the Republic of The Gambia

Election of
clected
members,

Consti-
tuency
Boundarics
Commisson.

60.—(1) The Gambia shall, in accordance with the provision of
section 62 of this Constitution, be divided into constituencies and each
constituency shall elect one elected member to ‘the House of Repre-
senlatives, in such manner as may, subject to the provisions of this Consti-
tution, be prescribed:-by or under any law.

(2) The election of elected members of the House of Representatives
shall be based upon universal adult suffrage, that is 1o say—

(a) every citizen of The Gambia who has attained the age of twenty-
one years shall, unless he js disqualified by Parliament from
registration as-a voter for the purpeses of clections of elected

_members of the House of Representatives, be entitled to be
registered as such a voter under any law in that behalf, and no
. other person may be so registered; and

(b) every person who is registered as aforesaid in any constituency
shali, unless he is disqualified by Parliament from voting in
that Constituency in any election of clected members of the
House of Representatives, be entitled so to vote, in accordance
with the provisions of any law in that behalf, and no other
person may so vote,

f3) In any election of elected members of the House of Representa-
tives the votes shall be given by ballot in such manner as not to disclose
how any particular person voies. :

61.—(1) Therc shall be a Cosstitiency Boundaries Commission
which shall be appointed by the President in the circumstances specified
in section 62(4) of this Canstitution and which shall consist of a Chairman
and two other members. )

(2) The Chairman and the other members of the Commissicn shall
be appointed by the President aftereconsultation with the Judicial Service
Commission. .

(3) A person shall not be qualified to be appointed as a member of
the Commission if— . .

(@) he is a member of the House of Representatives;

(b) he is, or has at any time during the two years immediately
receeding his appointment been, nominated as a candidate
or election as a member of the House of Representatives or of

any such House of Representatives established for The Gambia
by order of Her Majesty in Council before the coming into
operation of this Constitution;

(c} he is, or has at any time during the said two years been,
the holder of an office in any organisation that sponsors or
otherwise supports, or that has at any time sponsored or
otherwise supported, a candidate for election as a member of
the House of Representatives or of any such House of Repre-
sentatives established as aforesaid or of any local government
authority; or

() he is a public officer.

<
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4 Subjcct' te the provisions of this section, the office of a member
of the Commission shall become vacant—

{a) whea the order of the Commission is published in the Official
Gazette in gccordance with the provisions of section 62(7) of
this Constitution; or

’ (b) if dny circumstances aric> that, if he were not a member of the
Commission, would cause him to be disqualified to be
appointed as such under subsection (3) of this section.

(5) The President after consultation with the Judicial Service Com-
mission may remove a member of the Commission from office only for
inability to exercise the functions of his office (whether arising from in-
firmity of body or mind or any other cause) or for misbehaviour.

" (6) A member of the Commission shall not upon enter the duties of his

office until he has taken and subscribed the oath of allegiance and the

oath for the due execution of his office that is set out in the Second
Schedule to this Constitution.

(7) Iu the exercise of its functions under this Constitution the Com-
mission shall not be subject to the direction or control of any other person
or authority.

(8) The Commission may by regulation or otherwise regulate its own
procedure and, with the consent of the President, may confer powers or
impose duties on any public officer or on any authority of the Govern-

ment of The Gambia for the purpose of the exercise of its functions.cg.

(9) The Commission may, subject to its rules of procedure, act
notwithstanding any vacancy in its membership or the absence of any
member and its proceedings shall not be invalidated by the presence or
participation of any person not entitled to be present at or to participate
in those proceedings:

Provided that any decision of the Commission shall require. the con-
currence of a majority of all its members.

62.—(1) For the purpose of the election of elected members of the
Housc of Representatives The Gambia shall, in accordance with the
provisions of this section, be divided into constituencies so that—

(@) the number of such constituencics shall correspond with the
number of seats in the House of Representatives {excluding the
seats of nominated members, the Attorney-General if he is not
an elected member and Chiefs™ representative members); and

() the boundaries of such constituencies shall, if approved by the
House of Representatives in accordance witia the provisions of
subsection (7) of this section, be such as the Constituency
Boundaries Commission may prescribe,

Consti-
tuencies.
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(2) Each constituency shall return one member to the House of
Representatives. ,

(3} All constituencies shall contain as nearly equal numbers of
inhabitants as appears to the Commissign to be reasonably practicable

-

(a) the density of population, and in particular the need to ensure
“the adequate representation of sparsely populated rural areas;

(b) the means of communication

(c) geographical features; and
(d) the boundaries of existing administrative areas,

(4) The President shall appoint a Constituency Boundarjes Com-
mission for the purposes of Teviewing the boundaries of the constituencies
into which The Gambia is divided, in the following circumstances, that js
to say;—

(@) whenever a census of the population of The Gambia has been
held in pursuance of any law;

(¢) whenever Parliament has made provision so as to alter the
number of the constituencies into which The Gambia is divided;
or :

(¢) at such times (being not less than cight years and not more
than ten since the boundafies -of the constituencies were Jast
reviewed) as the President, in pursuance of a resolution of the
House of Representatives, may from time to time appaoint,

(5) Without prejudice to the provisions of subsection (7} of this
section whenever the Constituericy Boundaries Commission has been
appointed in the circumstances specified in subsection 4a) or in the
circumstances specified in subsection (4X3) of thissection it shall forthwith
carry out a review of the boundaries of the constituencies into which The
Gambia is divided and may (and in the circumstances specified in sub-
section (4)(b) shall), by order alter the boundaries in accordance with the
provisions of this section to such extent as it thinks desirable in the light
of those circumstances and the review: .

Provided that a Commission established by reason of the holding of a
census of the population may, if the Commission considers that the
. ¢hanges in the distribution of population feported on the census do not

justify an alteration ip the boundaries, 5o report to the President without

entering upon a review of the boundaries of the constituencies,

(6) Without prejudice to the provisions of subsection (7) of this
section whenever the Constituency Boundaries Commission has beep
appointed in the circumstances specified in subsection (4Xc) of this section
it shall, within the period of two years commencing with its appointment,
carry out a review of the boundaries of the constituencies into which The
Gambia is divided and may by order alter the boundaries in accordance
with the provisions of this section to such extent as it considers desirable

in the light of the review,



,
| —————

-~
R
A—

No. .1
4] The Constitutlon of the Republic of The Gambia

[ 1870.

(7) Every order made by the Constituency Boundaries Commission
under this section shall, if approved by resolution of the House of Repre-
sentatives, be published in the Official Gazette and shall come into effect
upon the next dissolution of Parliament after it was made.

(8) Any provision by Parliament altering the number of seats in the
Housc of Representatives (other than the seats of Chiefs’ representative
members, the Attorney General if he is not an clected member and of
nominated members) shall come into effect with the alteration of the con-
stituencies that, in accordance with the provision$ of subsection (5) of this
section, is conscquential thercon comes into effect: and any alteration of
constituencies shall come into effect upon the next dissolution of Parlia-
ment. '

(9) For the purposes of subsection (3) of this section the number of
inhabitants of any part of The Gambia shall be ascertained by reference
to the latest census of the population held in pursuance of any law,

63.—(1) The Chiefs’ representative members shall be clected by the
Head Chiefs from among their own number in such manner as, subject
:o the provisions of this Constitution, may be prescribed by or under any
aw.

Chiefs' Re-
presentative
members.

(2) In any election of the Chiefs’ representative members the votes -

shall be given by ballot in such manner as not to disclose how any
particular person: votes. .

64.—(1) There shall be a Supervisor of Elections whose duty it shall
be to exercise general supervision over the registration of voters in clections
of the members of the House of Representatives and over the conduct
of such elections.

(2) The functions of the Supervisor of Elections shall be exercised
cither by the person holding or.acting in suth public office as may for the
time being be designated in that behalf by the- President acting in con-
sultation with the Public Service Commission, or by such other person
who is not a public officer as may for the time being be so designated by
the President acting in consultation with the Public Service Commission.

(3) A person shall not enter upon the dutics of the office of Supervisor
of Elections until he has taken and subscribed the oath of allegiance and
the oath for the due execution of his office that is set out in the Second
Schedule to this Constitution.

(4) For the purposes of the exercise of his functions under subsection
(1) of this section, the Supervisor of Elections may give such directions as
he considers necessary or expedient to any registering officer, presiding
officer or returning officer relating to the exercise by that officer of his

Supervisor of
Elections.

functions under any law regulating the registration of voters or the con- .-

duct of elections, and apy officer to whom directions are given under this
subsection shall comply with those directions.

410



et

No. 1) 197¢.

The Constitution of the Republic of The Gambia

(5) The Supervisor of Elections may, whenever he considers it
necessary or expedient 5o to do, report to the House of Representatives
on the exercise of his functions under the foregoing provisions of this
section; he shali submit every such report to the Minister for the time
being responsible for matters relating 1o the election of members of the
Housc of Representatives and that Minister shall, not later than seven
days after the House first meets after he has received the report, lay it
betore the House. .

(6) In the exercise of his [ unctions under the fore-going provisions of
this section, the Supervisor of Elections shall not be subject to the direction
or control of any other person or authorily.

(7) The Supervisor of Elections shall exercise such other functions
in relation to clections (whether to the House of Representatives or to
local government authoritics) as may be prescribed by or under an Act
of Parliament, : .

Nominated 65. The nominated members shall be appointed by the President.
members,

Tenure of 66.—(1) A voting member or a nominated member of the House of
scatsof mem.  Representatives shall vacate his seat thercin—

:;';c’p*r';:f {a) if he is clected as Speaker;

tatives. " (b) if any other circumstances arise that, if he were not such mem- .

ber, would cause him to be disqualified under section 59(1) of this
Constitution or under a Jaw made in pursuance of section
55(2) or section 59(3) or section 59(6) of this Constitution to
be cle;:lted as such or, as the case may be, to be appointed
as such; '

() in the case of a voting member, if he ceases to be a citizen of
The Gambia;

(d) in the case of an elected member, if he ceases to be registered .

as a voler in c[cc!i_ons of clected members to the House of
Representatives or if he ceases to be qualified to vote in such
election; or '

() in the case of a Chiefs® representative member, if he ceases to
be a Head Chief; or

{f)in the case of the Attorney-General, if he s oot an clected
member, if he is removed from office,

(2) Parliament may, in order to permit any member of the House of
Represcntatives who has been adjudged or declared tobeof unsound mind,
< adjudged or declared bankrupt, sentenced to death or imprisonm;nt or

mn
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67.—(I) There shall be a Speaker of the House of Representatives
who shall be elected by the House and who tmust be a citizen of The
Gambia.

{(2) A Minister or a Parliamentary Secretary shlall not be qualified
/10 be clected as Speaker.

(3) The Speaker shall vacate his office—

(g) in the case of a Speaker who was elected from among the
members of the House of Representatives, if any circumstances
arise that, if he had not been so elected, would have caused
him to vacate his seat as a member under section 66 of this
Constitution;

(6) if any circumstances arise that, if he were not Speaker, would
cause him to be disqualified to be elected as such;

() when the House of Representatives first meets after a dissolu-
tion of Parliament; or ,

(d) if he is removed from office by resolution of the House of

" Representatives supported by the votes of not less than two-
thirds of all the voting members.

{4) No business shall be transacted in the House of Representatives

(other than the election of a Speaker) at any time when the office of
Speaker is vacant.

€8.—(1) There shall be a Deputy Speaker of the House of Representa-
tives who shall be ¢lected by the House from among persons who are
members thereof. -

(2) A Minister or a Parliamentary Secretary shall not be qualified
to be elected as Deputy Speaker.

(3) The House of Representatives shall elect a Deputy Speaker—

(a) subject to the provisions of section 67(4) of this Constitution,
when it fitst meets in every session: and

(6) when it first meets after the office of Deputy Speaker has
become vacant, or as soon thereafter as may be convenient.

(4) The Deputy Speaker shall vacate his office—

. (a) if he vacates his seat as a member of the House of Reprzsenta-
tives;

(&) when the House first meets in each session;

(c) if he becomes a Minister or a Parliamentary Secretary; or

Speaker.

Deputy
Speaker.
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(d) if he is removed from office by resolution of the House of

. Representatives.
Clerk to the 69.—(1) There shall be a Clerk to the House of Representatives. -
House of Re-
presentatives (2) The office of the Clerk of the House of Representatives and the

and his staff.  offices of the members of his staff shall be public offices.

Decision of® 70.-(1) The Supreme Court shall have jurisdiction to hear and
qucstions as determine any question whether— ‘
to member-

ship of (a) any person has been validly elected or appointed as a ﬁ)ting e
House of Re- member of the House of Representatives; L
presentatives.

(b) any person has been validly appointed as a nominated member
of the House;

i

(c) any person who has been elected as Speaker of the House from
among persons who are not members thercof was qualified
to be so elected; or

- (d) the seat in the House of any member thereof has become vacant.

(2) An application to the Supreme Court for the determination of any
question under subsection (1)(a) of this séction may be made by any
person qualified to vote in the election to which the application relates
or by the Attorney-General and, if it is made by :‘ person other than the

Attorney-General, the Attorney-General may intervenc and may then .

appear or be represented in the proceedings.

(3) An application to the Supreme Court for the determination of any
question under subsection (1){b) or subsection (1)(¢) of this section may be
made by any voting member of the House of Representatives or by the
Attorney-General and, if it is made by a person other than the Attorney-
General, the Attorney-General may intervene and may then appear or be
‘represented in the proceedings.

(4) An application to the Supreme Court for the dctermination of any
question under subsection (1)d) of this section may be made—

(a) by any voting member of the House or by the Altorney-General,

(b) in the case of the seat of an elected member of the House, by
any person registered in some constituency as a voter in
elections of elected members of the House; or

(¢) in the case of the seat of a Chiefs’ representative member, by
any Head Chief,

and if it is made by a person other than the Attorney-General, the Attorney
General may intervene and may then appear or be represented in the
proceedings.

\13
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(5) Parliament may make proﬁsion with respect to—

(a) the circurstances and manner in which and the imposition
of reasonable conditions upon which any application may be
made to the Supremec Court for the determination of any
question under this section; and

(b) the powers, practice and procedure of the Supreme Court in
relation to any such application.

(6) The determination of the Supreme Court of any question under
this section shall not be subjccl to appeal. .

(7) In the excrcise of his functions under this section, the Attorney-
Gcncmksrllmll not be subject to the direction or control of any other person
or authority.

Pn& 1I

LEGISLATION AND PROCEDURE IN HOUSE
OF REPRESENTATIVES

71.—(1) Subject to the provisions of this Constitution, the legislative Legislative
power of Parliament shall be cxercised by bills passed by the House of Power of
Representatives and assented to by the President and a bill shall not Parliament.
become law unless it is 50 passed and assented to.

(2) When a bill is presented to the President for assent he shall either
assent to the bill or withhold his assent and return the bill to the House
of Representatives with a message stating the reasons why he has with-
held his assent.

}3) A bill returned to the House of Representatives under subsection
(2) of this section shall not be presented to the President for his assent for
a second time within siX months of it being so returned unless it is sup-

ported in the House of Representatives at the last stage before it is again
. presented by the votes of not less than two-thirds of all the voting members

of the House.

(4) When a bill which has been returned to the House of Representa-
tives and has thercafter been supported in the House in the manner
specified in subsection (3) of this section by the votes of not less than two-
thirds of all the voting members of the House, is presented to the President
for assent a second time within six months of it being so returned, the
President shall, unless he has first dissolved Parliament, assent to the bill
within twenty-one days of its presentation.

(5) When a bill which has been duly passed is assented to in accord-
ance vith the provisions of this Constitution it shall become law and the
President shall thereupon cause it to be published in the Gazette as law,

(6) No law made by Parliament shall come into operation until it
has been published in the. Gazette but Parliament may postpenc the
coming into operation of any such law and may make laws with retrospec-
tive effect,

N
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(7) All laws made by Parliament shall be styled **Acts” and the words
pf enactment shall be “Enacted by the Parliament of The Gambia®.

(8Xa) Nothing in this section or in section 56 of this Constitution
shall prevent Parliament from conferring on any person or authority the
power to make statutory instruments,

. (b) Every statutory instrument shall be published in the Gazelte not
later than twenty-eight days after it is made or, in the case of a statutory
instrument which will not have the force of law unless it is approved by
some person or authority other than the person or authority by which it
is made, not later than twenty-cight days after it is approved, and if it is
not so published it shall be void from the date on which it was made.

72.—(1) Subject to the provisions of this section, Parliament may
alter this Constitution,

] {2) A bill for an Act of Parliament under this section shall not be
passed by the House of Representatives unless—

(1) before the first reading of the bill in the House of Representa-
tives, the text of the bill is published in at least two issues of
the Gazette; and

(6} the bill is supported on the second and third readings by the
votes of not less than two-thirds of all the voting members of
the House. - . ’

(3) A bill for an Act of Parliament to alter any of the following
provisions of this Constitution, this is to say—

°

(a) this section;

(b) Chapter 1, section 1, Chapter I1I and Chapter VII, except so far
as Chapter VII makes provision for appeals to the Judicial
Committee;

(¢) Section 56, Section 71, Sectipﬂ 84, Section 85, Section 86 and
Section 87,

shall not be submitted to the President for his assent unless the bill, after
it has been passed by the House of Representatives and in the form in
which it was so passed, has, in accordance with the provisions of any law
in that behalf, been submitted to and been apwwcd at a referendum,

1

(4) Every person who is entitled to vote in elections of elected
nembers of the House of Representatives shall ‘be entitled to vote at a
referendum held for the purposes of subsection (3)af #is section and no
other person may so vote; and the bill shall not be‘regarded as having been
approved at that referendum unless it was so approved by the votes of not
less than one-half of all such persons or by not less than two-thirds of all
the votes validly cast at the referendum:

413
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Provided that a Head Chief shall be entitled to vote at a referendum
held for the purposes of subsection (3) of this section notwithstanding that
he is not registered as a voter for the purposes of elections of elected
members of the House of Representatives in nccordance ‘with the pro-
visions of subsection (2) of section 60 of this Constitution.

(5) The conduct of any referendum for the purposes of subsection (3)
of this section shall be under the general supervision of the Supervisor of
Elections~and the provisions of subsections (4), (5) and (6) of section 64
of this Conjtitution shall apply in relation to we exercise by the Supervisor
of Electiony or by any other officer of his functions with respect to a
relerendum as they apply in relation to the exercise of his functions with
respect 1o elections of members of the House of Representatives.

(6) A bill’for an Act of Parliament under this section shall not be
sybmittet 15 the President for his assent unless it is accompanied by a
certificate under the hand of the Speaker of the House of Representatives
(or, if the Speaker is for any reason unable to exercise the functions of his

office, the Deputy Speaker) that the provisions of subsection (2) of this |

section and, where appropriate, the provisions of subsections (3) and (4)
of this section have been complied with, and every such certificate shall
be conclusive for all purposes and shall not be enquired into in any court,

- (7) in this section—

(a) references to this Constitution include refercnces to any Jaw
that amends or replaces any of the provisions of this Consti--
tution; and ~

(&) references to the alteration of this Constitution or of any
chapter or section of this Constitution include references to
the amendment, modification or re-enactment, with or without
amendment or modification, of any provision for the time being
contained in this Constitution or chapter or section thereof,
the suspension or repeal of any such provision, the making of a
different provision in lieu of such provision and the addition
of new provisions to this Coustitution or chapter or section
thereof, and references to the alteration of any particular provi-
sion of this Constitution shall be construed likewisc.

73.—(1) Subject to the provisions of this section Parliament may Titles of
make laws for The Gambia with respect to titles of honour, decorations Honour ctc.

and other dignitics. ~

(2) Any such law providing for the award of a title, decoration or
other dignity shall confer the power to make the award upon the President.

(3) Except with the prior consent of the President—

(a) a person whois a citizen of The Ggmbia; and

(b) any other pc?s.on who is a member of the public service or of
the armed forces of the Republic, \

L v
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shall not accept a title of honour, decoration or other dignity (other thana

417

distinction conferred by an educational, professional g*scicntiﬁc bocl)ﬁ~ ]
ifl, O

from an authority of a country other than The Gamb:

of the office of Head
shall. have effect un}
provisions of sectio
Bill for ugg

ef, Deputy Head Chief, Sub-Chief or Headman,
it is included in an Act of Parliament; and the
2 of this Constitution shall apply in relation to a
s they apply in relation to a bill for an Act to aiter
not being such a bill as is referred to jn subsection (3)

74. N}?’r‘gvisi n of law, id so far as it provides for the abolition -

75.—(1) ‘Every mendber of the House of Representatives shall, before
taking’his‘Scat in the House, take and subscribe before the House the oath

of allegianice but a membertnay before taking that oath take part in the
election of a Speaker of the House.

llegiance under subsection () of this section as st out in the Sccond
Schedule to this Constitution, take and subscribe that oath before the
House before entering upon the duties of his office, .

76. There shall preside at any sitting.of the House of Representa-
tives— : ' .
(a) the Speaker: or
{b) in the absence of the Speaker, the ?cputy Speaker; or
(¢) in the absence of the Speaker agd the Deputy Speaker, such

<

" Secretary) as the House may elect for that purpose,

7. If objection is taken by any member -of the House of Repre-
sentatives present that there are preseat in the House (besides the person
presidiig) less than one-fourth of all the members of the House and, after
such interval as may be prescribed in the Standing Orders of the House,
the person presiding ascertains that the number of members present is still
less than one-fourth of ali the members of the House, he shaif thereupor:
adjourn the House,

" 78. The business of the House of Representatives shall be conducted

in English.

.

79.—1) Save as otherwise provided in this Constitution any question
proposed for decision in the House of Representatives shall be determined
by a majority of votes of the members present and voling,

(2) The Speaker shall have neither an original nor a casting vote.
(3) The Deputy Speaker or other member of the House of Repre-

sentalives presiding in the absence of the Speaker shall have g casting vote
but no original vote, )

L N
N

¢

=, member of the House (not being® Minister or a Parliamentary .



418

e

-

No. 1]

F (4) If there is an equality of votes on any question before the House

ofRepresentatives and cither the Speaker is presiding or the Deputy.

saker or other member presiding does not exercise his ing vote,
;}r&% House shall be deemed to_be lost.

7 80.—1) Any person who sits or votes in the House of Representa- ynqualificd
tives knowing or having reasonable grounds for knowing that he is not personas sit-
cntitled to do ‘so shall be gtzrl:‘yi of an offence and liabie to a fine not tingor voting.
cxceeding £20, or such other dum as may be prescribed by Parliament, for

cach day on which-he so sits or votes in the House.

¢ motion befor

- (2) Any prosecution for an offence undegrthis section shall be insti- !
tuted in the Supreme Court and shall not be so instituted except by the

Director of Public Prosecutions acting under the instructions of the
Attorney-General.

81. FExcept-on the motion of a Minister, the House of Representa- Rétﬁﬂiﬂm
tives shall not— - with regard
’ P . . to ceriain

(a) procecd upon any bill (including any amendment to a bill) gnancial

that, in the opinion of the person presiding, makes provision measures.

s for any of the following purposes:—
(i) for the imposition of taxation or the alteration of taxation
otherwise than by reduction; .

(ii) for the imposition of any charge upon the Consolidated
Revenue Fund or any other public fund of The Gambia
or the alteration of apy other public fund of The Gambia
or the alteration of any such charge otherwise than by
reduction;

(iii) for the payment, isSue or withdrawal from the Consoli-
- dated Revenue ‘Eiind or any other public fund of The
Gambia df any/ moneys not charged thercon or any
increase in the amount of such a payment, issue or with-

K drawal; or

(iv) for the composition ot remissian of any debt due to the
Government of The Gambia; or

(b) proceed upon an§ motion (including any ameadment to a
motion) the effect of which, in thejopinion of the person pre-
.siding, would be to make provisioﬁ for any of those purposes

82.—{1) The President may, at any time; attend and address
Housc of Representatives.

President's
right to

(2) The President may send messages to the House of Representativ atend and 10

and any such message shall be read, at the first convenient sitting of U

g g ; - Py t House of
House after it is received, by the Vice-President or by a Minister designated
, in that behalf by the President. j‘r : 5:;‘:““""

83.—(1) Subject to the provisions of  this Co titution, the House Regulation
of Representatives may regulate its own proced nd may in particular of procedure

make, amend and fevoke Standing Orders for thel\prderly, conduct of its in Housc of
own proceedings. : Representa-
: . . tives, gte.

!
/

/

' ' ' { 18y0.
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(2) The ‘House of Representatives may act notwithstanding any
vacancy in its membership (including any vacancy not filled when the
House first meets after any general election) and the presence or participa-
tion of any person not entitled to be present at or to participate in the pro-
ceedings of the House shall not invalidate those proceedings.

(3) Parliament may, for the purpose of the orderly and effective -

discharge of the business offhe Homge of Representatives, make provision
for the powers, privileges Xnd immunities of the House.and the com-
mittees and the members thercof. -

Part III .
! SUMMONING, PROROGATION AND DISSOLUTION

84.—(1) Each session of Parliament shall be held at such place within
The Gambia and shall begin at such time (not being later than twelve
months from the end of the preceding session if Parliament has been
prorogued or twenty-cight days from the holding of a general election of
members of the House of Representatives if Parliament has been dis-

_solved) as the President shall appoint.

(2) Subject to the provisions of subsection (1) of this section, the
sittings of the House o @rcscntat{vcs shall be held at such time and

plnce as the House may, by its Standing Orders or otherwise, determine.

85.—(1) The President may at any time prorogue Parliament.

(2) Subject to the prbvisions of this Constitution, the President may
time dissolve Parliament,

Supported by the votes of a majority of all the voting members of that
House, and of which not less than seven days’ notice has been given in
accordance with the procedure of “that Heuse, declaring that it has no
confidence in the Government of The Gambia and the President does not
within three days of the passing of that resolution dissolve Parliament,
Partiament shall stand dissolved on the fourth day following the day on
which that resolution was passed,

(4) Subject to the provisions of subsection (5) of this section, Parlia-
ment, unless sooner dissolved, shall continue for five years from the date
of the first sitting of the House of Representatives after any dissolution
and shall then stand dissolved, . ’

(5) At any time when The Gambiz is at war, Parliament may extend
the period of five years specified in subsection {4) of this section for not
more than twelve months at a time: ‘

Provided that the life of Parliament shall not be extended under this
subsection for more than five years,
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(6) If, after a dissolution of Parliament and before the holding of a
general election of members of the House of Representatives, the President
considers that owing to a state of emergency arising or exisling in The
Gambia or any part thereof, it is necessary to recall Parliament, the
Prasident may summon tue Parliament which has been dissolved to meet
and the Parliament shall be deemed to be the Parliament for the time being,

* put the general election.of members of the House of Representatives shall
proceed and the Parliament that has been recalled shall, if not sooner dis-
solved, again stand dissolved on the day appointed for the nomination
of candidates in that general election.

86.—(1) The President may at any time summon a mecting of the
House of Representatives.

(2) Subject to the provisions of sibsection (1) of this section and of
sections 38 and 39 of this Constitution, the sittings of the House of Repre-
sentatives in any session of Parliament after the commencement of that
session shall be held at such times and on such days as the House shall

- appoint.

87. Subject to the provisions of subsection (6) of section 85 of this
Constitution, a general election of members of the House of Representa-
tives shall be held at such time within three months after any dissolution
of Parliament as the President may appoint.

CHAPTER VI
THE JUDICATURE
Part I
THE COURT OF APPEAL AND THE SUPREME COURT

88.—(1) There shall be a Court of Appeal which shall have such
jurisdiction and powers as may be conferred on it by this Constitution
or any other law.

(2} The judges of the Court of Appeal shall be—
(@) the President of the Court; '

() such number, if any, of other judges (hereinafter referred to as
“Justices of Appeal” which expression shall where the context
allows include thé President of the Cotirt) as may be prescribed
by Parliament: .

Provided that the office of a judge of the Court of Appeal shall
not be abolished while there is a substantive helder thereof; and

(¢) the Chief Justice and other judges of the Supreme Court ex-
officio.

(3) The Com:t of Appeal shall be a superior court of record and save
as otherwise provided by Parliament, shall have all the powers of such a
court.

T
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(4) Whea the Court of Appeal is dei:nm’ning any matter, other than
an interlocutory matter, it shall be composed of an uneven number of

- judges, not being less than three, ﬁ'

89.-4(1) There shall be a Supreme Court which shall have unlimited
original jurisdiction to hear and determine any civil or criminal proceed-
ings uné::- any law and such jurisdiction and powers as may be con-
ferred o\t by this Constitution or any ather law,

(2) The judges of the Supreme Court shall be the Chief Justice and
such number, if any, of other judges (hereinafter referred to as “the

puisne judges™) as may be prescribed by Parliament,

Provided that the office of 2 puisne judge shall not be abolished while
there is a substqntivq holder thercof. . ’

3) The Supreme Court shall be a superior court of record and, save
as otherwise provided by Parliament, shai] have all the powers of such a
court. .

(4) The Suprcfﬂc Court shall sit in such places as the Chicf Justice
may appoint. . .

90.—(1) The President of the Court of Appeal and the Chief Justice
shall be appointed by the President. ,

(2) The Justices of Appeal and the puisne judges shall be appointed

by the Pmideg)t,_ acting in accordance with the advice of the Judicia} -

(3Xa) A person shall not be qualified to be appointed as a Justice of
. Appeal or as a Jjudge of the Supreme Coutt unless—

{#) he holds or has held office as a judge of a court having
unlimited jurisdiction, in civil and criminal matters jn
some part of the Commonwealth or in any country out-
side the Commonwealth that may be prescribed by Parlia-
ment or a court having jurisdiction in appeals from such
a court;

(fi) he jolds one of the specified qualifications andfbas held
one or other of those qualifications for a total period of

not less than seven years, N

(&) In this subsection “the specified qualifications” means the

professional qualifications specified under the Courts Act (a)
(or by or under any law amending or replacing that Act)

.

¢
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{4) If the office of President of the Court of Appeal is vacant or the
President of the Court of Appeal is for any reason unable to exercise the
functions of his office, then, until a person has been appointed to and has
assumed the functions of that office or until the person holding that office
has resumed those functions, as the case may be, they shall be exercised
by such one of the other judges of the Court as may for the time being be
designated in that behalf by the President. _

(5) If the office of Chief Justice is vacant or the Chief Justice is for
any reason unable to exercise the functions of his office, then, until a person
has been appointed to and has assumed the functions of that office or
until the person holding that office has resumed those functions, as the
case may be, they shall be exercised by such one of the Justices of Appeal
or the puisne judges or such other person qualified to be appointed as a
judge of the Supreme Court as the President may appoint:

P_rovidcd that—

(B);a person may be appointed under subsections (4) or (5) of this
section notwithstanding that he has attained the age prescribed
for the purposes of section 91(1) of this Constitution; and

subsections (4} or (5) of this section
may, notwithstanding the sumption or resumption of the
functions of the officesof thé President of the Court of Appeal
or the office of Chief Justice Jas the case may be, by the holder

. of that office contjer® to act as President of the Court of Appeal
or Chicf Justice, §s the case may be, for so long thereafter and
to such extent ay be necessary to enable him to deliver
judgment or to do other thing in relation to proceedings
that were commenced bdore him previously thereto.

(6) If the office of any Justice of Appeal is vacant ot if any Justice of
Appeal is appointed to act as President of the Court of Appeal or is for
any reason unable to perform the functions of his office or if the President
of the Court of Appeal advises that the state of business of the Court of
Alppca! so requires, the President, acting in accordance with the advice
of the Judicial Service Commission, may appoint a person qualified for
appointment as a Justice of Appeal to act as a Justice of Appeal.

(7) If the office of any puisre judge is vacant or if any such judge is
appointed to act as Chief Justice or is for any reason unable to perform
the functions of his office or if the Chief Justice advises the President that
the state of business in the Supreme Court so requires, the President,
acting in accordance with the advice of the Judicial Service Commission,
may appoint a person who is qualified to be appointed as a judge of the
Supreme Court to act as a puisne judge of that court:

Provided that a person may act as a Justice of Appeal oras a puisne .

judge under subsections (6) or (7) of this section, notwithstanding that he

has attained the age prescribed for the purposes of section 91(1) of this
Canstitution,
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(8) Any person appointed under subsections (6) or {7) of this section
to act as a Justice of Appeal or as a puisne judge, as the casc may be, shall
subject to the provisions of section 91(4) of this Constitution, continue to
act for the period of his appointment or, if no such period is specified until
his appointment is revoked by the President, acting in accordance with the
advice of the Judicial Service Commission:

Provided that, notwithsténding the expiration of the period of his

appointment or the revocation of his appointment, he may thereafter
continue to act as a Justice of Appeal or as a puisne judge as the case may
be, for so long as may be necessary to enable him to deliver judgment or
to do any other thing in relation to proceedings that were commenced
before him previously thereto.

91.—(1) Subject to the provisions of this section, a person holding
the office of a Justice of Appeal or the office of a judge of the Supreme
Court shall vacate that office when he attains the prescribed age.

!

(2) Notwithstanding that he bas attainéd the age prescribed for the
purposes of subsection (1) of this section, a person holding the office of a
Justice of Appeal or the office of a judge of the Supreme Court may
centinue in office for so long after attaining that age as may be necessary
to enable him to deliver judgment or to do any other thing in relation to
proceedings that were commenced before him before he attained that age.

(3} A person helding the office of Justice of Appeal or judge of the
Supreme Court may be removed from office only for inability to exercise
the functions of his office (whether arising from infirmity of body or mind
or any other cause) or for misbehaviour and shafl not be so removed
except in accordance with the provisions of this section.

. lk ;.
(4Xa) A Justice of Appeal or a judge of the Supreme Court may be

removed from his office if notice in writing is given to the
Speaker, signed by not less than one-third of all the voting
members of the House of Representatives, of & motion alleging
that a Justice of Appeal or a judge of the Supreme Court, as
the case may be, is unable to exercise the functions of his office
(whether arising from infirmity of body or mind or any other
cause) and proposing that the matter should be investigated
under this subsection,

(%) Where a motion under subsection (4)a) of this section is pro-
posed for consideration by the House of Representatives, the
House shall not debate the motion but the person presiding
in the House shall forthwith cause a vote to be taken on the
motion, and, if the motion is supported by the votes of not less
than two-thirds of all the voting members of the House, shall
declare the motion to be passed.

(c} If a motion is declared to be passed under subsection (4)b)
of this section—

423
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(i) the House shall, by resolution, appoint a tribunal which
shall consist of a Chairman and not less than two other
members, one of whom shall hold or shall have held high
judicial office; ‘

(i7) the tribunal shall investigate the matter and shall report
to the Speaker of the House of Representatives on the
facts thereof; .

(i) the Justice of Appeal or judge of the Supreme Court
whose inability to exercise the functions of hjs office is
under enquiry in dccordance with the provisions of this
subsection, shall have the right to appear and to be vepre-
sented before the tribunal during the investigation by the
tribunal of the facts of the case;

Afr} the House shall consider the report of the tribunal at the
first convenient sitting of the House after the report is
received and may, on a motion supported by the votes
of not less than two-thirds of all the voting members of
the House, resolve that the aforesaid Justice of Appeal or

. judge of the Supreme Court be removed from office and,
" if the House so resolves, he shall thereupon cease to hold
office.

(d) if the question of removing a Justice of Appeal or judge of the
Supreme Court from qffice has been referred to a tribunat
under this subsection, the House of Representatives may, by
resolution, suspend that judge from performing the functions
of his office and any such suspension may at any time be re-
voked by the House by resolution and shall, in any case, cease
to have effect if, upon consideration of the report of the tribunal
in accordance with the provisions of this subsection, the House
docs not remove the Justice of Appeal or judge of the Supreme
Court, as the case may be, from office.

(5) The prescribed age for the purposes of subsection (I) of this
section is the age of sixty-five years in the case of a Justice of Appeal and
sixty-two years in the case of a judge of the Supreme Court, or such other -
age as may be prescribed by Parliament:

Provided that an Act of Parliament, to the extent to which it alters
the prescribed age after the appointment of a person to be a Justice of
Appeal or a judge of the Supreme Court, shall not have effect in relation
to that person unless he consents that it should have effect. (

92. A Justice of Appeal or judge of the Supreme Court shall not Oaths to be
enter upon the duties of his office until he has taken and subscribed the taken by
oath of allegiance and the oath for the due execution of his office that is judges of the

set out in the Second Schedule to this Constitution. Court of
Appeal and
Supreme
Court.
- - S—— - -
- -
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Relcrence to 93.—(1) Where any question as to the interpretaticn of this Constitu-
Supreme tion arises in any proceedings in any subordinate court and the cburt is of
Court in the opinion that the question involves a substantial question of law, the
cascs Involv- court may, and shall if any party to the proceedings so requests, refer the
ing Interpre- question to the Supreme Court. )

Lation of .

Constitution. (2) Where any question is referred to the Supreme Court in pur-
suance of this section, the Supreme Court shall give its decision upon the
question and the court in which the question arose shall dispose of the
case in accordance with that decision or, if that decision is the subject
of an appeal under section 98 of this Constitution to the Court of Appeal
or the Judicial Committee, in accordance with the decision of the Court
of Appeal or, as the case may be, the Judicial Committee.

- Part I
SUBORDINATE COURTS AND COURTS-MARTIAL

>

Establish- 94,—(1) Parliament may establish courts subordinate to the Supreme

et of, Court and courts-marti:_ll, and any such court shall, subject to the pro-

othef Courts. visions of this Constitution, have such jurisdiction and powers as may be
conferred on it by any law.

(2) The Supreme Court shall have jurisdiction to supervise any civil
or criminal proceedings before any subordinate court or any court-
martial and may make such orders, issuc such writs and give such
directions as it may consider appropriate for the purpose of ensuring
that justice is duly administered by any such court.

(3) The Rules Committee established under the Courts Act (a) may
make rules with respect to the practice and procedure of the Supreme
Court in relation to the jurisdiction and powers coaferred on it by sub-
section (2) of this section. :

Part II
APPEALS
Appeals on 95.—(1) Subjeét to the provisions of section 70(6) of this Constitution,

Constitu- an appeal shall lie as of right to the Court of Appeal from decisions of the
tional ques- Supreme Court in the following cases, that is to say:—

tions and
questions

relating to (a) final decisions in any-civil ot criminal proceedings on questions
fundamental as to the interpretation of this Constitution; and
rights.

(b) final decisions given in exercise of the jurisdiction conferred
on the Supreme Court by section 28 of this Constitution
(which relates to the enforcement of fundamental rights and
freedoms);

and an appeal shall lic as of right direct to the Judicial Committee from
any decision of the Court of Appeal in any such case.

(a) Laws of The Gambia, 1966 Revised Edition Cap, 36.
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1 "
{2) In this section—
(a) references to final decisions of the Supreme Court shall be
construed as including references to decisions given in pur-
suance of section 28(4) or scction 93(2) of this Constitution;
and .
{b) references to decisions of the Court of Appeal in any cases
specified in subsection (1) of this section shall be construed
as including references to decision given by that court on
appea! from decision of the Supreme Court in any such cases.
96.—(1) Subject to the provision of section 70{(6) of this Constitution, Other
an appeal shall lie as of right to the Court of Appeal from any decision Appeals from
given by the Supreme Court in the following cases, that is to say:— Supreme
) Court and
(a) final decisions in any civil proceedings where the matter in Appeal.

dispute on the appeal is above the value of £50, or where the
appeal involves directly or indirectly, a claim to or question
respecting property or a right above the value of £50;

(b) final decisions in proceedings for di‘@l.i;;\or nullity of
marriage; and

(¢) such other cases as may be prescribed by Parliament.

~ (2) Subject to the prov'isions of section 70(6) of this Constitution,
an appeal shall lie as of right to the Judicial Committee from any decision
given by the Court of Appeal in the following cases, th_at is to say:—

(@) final decisions in any civil proceedings where the matter in
dispute on the appeal is of the value of £500 or upwards or
where the appeal involves directly or indirectly a claim to or

question respecting property or a right of the value of £500 or

upwards;

(b) decisions in proceedings for dissolution or nullity of marriage;
and

{¢) such other cases as may be prescribed by Parliament.

(3) Subject to the provisions of section 7"0(6) of this Constitution, an

-appeal shall lie, with the leave of the court that gave the decision, from the

Supreme Court to the Court of Appeal and from the Court of Appeal to
the Judicial Committee in the following cases, that is to say:—

(a) decisions in any civil proceedings where, in the opinion of the
court that gave the decision, the question involved in the appeal
is onc that, by reason of its great general or public importance
or otherwise, ought to be submitted to the Court of Appeal
or to the Judicial Committee, as the case may be; and

(&) such other cases as may be prescribed by Parliament,
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Appeals
from sub-
ordinate
courts and
courts-
martial,

(4) An appeal shall lie to the Judicial Committee with the special
leave of the Committee from any decision given by the Court of Appeal
in any civil or criminal matter.

97.~(1) Subject to the provisions of subsection (2) of this section,
an appeal shall kic as of right to the Supreme Court from final decisions
given by any subordinate court or a court-martial in any civil or criminal
proteedings on questions as to the interpretation of this Constitution
{not being questions that have been referred to the Supreme Court in
pursuance of section 93(1) of this Constitution or as to the contravention
of any of the provisions of sections 13—27 (inclusive) of this Constitution
(not being questions that have been referred to the Supreme Court in
pursuance of section 28(3) of this Constitution).

(2) Anappeal from a decision given by a subordinate court or a court-
martial in any of the cases referred to in subsection (1) of this section—

(a} shall not lic direct to the Court of Appeal; and '
(&) shall' not lie direct to the Supreme Court if, under any law—

(i) an appeal lies as of right from that decision to another
subordinate court or court-martial; or

(if} an appeal lies from that decision to another subordinate
court or court-martial with the leave of the court that
gave the decision or of some other court and that leave
has not been withheld.

(3) An appeal shall lic as of right to the Supreme Court from final
decistons given by any subordinatc court in any case in which, if the
decision of the subordinate court were a decision of the Supreme Court,
an appeal would lic as of right to the Court of Appeal under section 96
of this Constitution:

Provided that—

() an appeal shall not lie to the Supreme Court from a decision
given by a subordinate court in any such case if, under any law—

(i) an appeal lies as of right from that decision to the Court
of Appeal; or

(ii) an appeal lies from that decision to the Court of Appeal
with the leave of the court that gave the decision or of
some other court and that leave has not been withheld;
and

(b) an appeal shall not lie direct to the Court of Appeal or direct
t6 the Supreme Court from a decision given by a subordinate
court in any such case if, under any law— '

427



—

No. 1]
The Constitution of the Republic of The Gambia

428

[ 1870,

(/) an appeal lies as of right from that decision to another
subordinate court; or

(it) an appeal lies from that decision to another subordinate
court with the,leave of the court that gave the decision
or of seme other court and that leave has not been with-
held.- :

{4) An appea! shall lie from a subordinate court or a coutt-martial
to—
(a) the Supreme Court; or
(6) the Court of Appeal

in such cases (other than the cases referred to in subsection (1) or sub-
section (3) of this section) as may be prescribed by any law.

98.—(1) The provisions of the Judicial Committce Act, 1833(a) and
any rules made thercunder from time to time shall, in so far as they relate
to the powers of the Committee and the procedurt to be adopted with
respect to proceedings before the Committee apply in relation;to pro-

Supplemen-
tary.

ceedings before the Committee under this Chapter and for that purpose

shall be construed with such modifications, adaptations, qualifications
and exceptions as may be -necessary by reason of the nature of those
procecdings otherwise to bring them into conformity with the provisions
of this Constitution.

(2) Subject to the provisions of this Chapter, provision may be made
by or under an Act of Parliament regulating the procedure to be adopted
by the Court of Appeal with respect to any appeal to the Judicial Com-
mittee under this Chapter or by the parties to any such appeal.

(3) Any decision given by the Judicial Committee in any appeal under
this Chapter shall be enforced in like manner as if it were a decision of the
- Court of Appeal.

(4) The Judicial Committee shall, in relation to any appeal to it
under this Chapter in any case, have all the jurisdiction and powers
possessed in relation to that case by the Court of Appeal.

Part IV
JUDICIAL SERVICE COMMISSION

99.—(1) There shall be a Judicial Service Commission which shall
consist of—

{a) The Chief Justice, as Chairman;
(b) the Chairman of the Public Service Commission; and

(c) a member who shall be styled “the appointed member™ and
who shall be appointed by the President, acting in consultation
with the Chief Justice.

(a) 3and 4 Will4. c. 41.

Judicial
Service
Commission.
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{2) A person shall not bs qualified to be the appointed member of
the Commission if— .o

(@) he is a member of the House of Representatives:

{(5) he is, or has at any time during the two years immediately
preceding his appointment been, nominated as a candidate
for election as a member of the Houso of Representatives
established for The Gambia by order of Her Majesty in Council
before the coming into operation of this Constitution:

(c) he is, or has at any time during the said two years been, the
holder of an office in any organisation that sponsors or other-
wise supports, or that has at any time sponsored or otherwise
supported, a candidate for elections as a member of the House
of Representatives established as aforesaid or of any local
government authority; or

“(d) he is a public officer. -

(3) Subject to the provisions of this section, the office of the appointed
member of the Commission shall become vacant—

(@) at the expiration of two years from the daté of his appointment;
or :

() if any circumstances arise that, if he were not the appointed
member of the Commisston, would cause him to be dis-
qualified to be appointed as such under subsection (2) of this
section. -

{4) The appointed member of the Commission may be removed from
office only for inability to excrcise the functions of his office (whether
arising from infirmity of body or mind or any other cause) or for mis-
behaviour and shall not be so removed excapt in accordance with the
provisions of this section.

" (5) The appointed member of the Commission shall be removed
from office by the President if the question of his removal from office has
been referred te a tribunal appointed under subsection (7) of this section
and the tribunal has recommended to the President that he ought to be

~ removed from office for inability as aforesaid or for misbehaviour.

(6) If the Chief _t'juslicc represents to the President that the question
of removing the appointed member of the Commission under this section
ought to be investigated, then—

(a) the President shall appoint a tribunat which shall consist of a

i Chairman and not less than two other members, sclected by the -

Chief Justice, one of whom shall hold or shalt have held high
judicial office; and

- (5) the tribunal shali enquire into the matter and report on the
facts thereof to the President and recommend to him whether
the appointed member ought to be removed under this scction,
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(7 [f the question of removing the appointed member of the Com-
mission has been referred to a tribunal under this section, the President,
acting in accordance with the advice of the Chief Justice, may suspend
that member from the exercise of the functions of his office and any such
suspension may at-any time¢ be revoked by the President, acting
in accordance with such advice as aforesaid, and shall in any case cease
to have effect if the tribunal recommends to the President that that member

_ should not be rﬂcmovcd.

(8) If the office of the appointed member of the Commission is

vacant or if the person holding that office is for any rcason unable to

exercise the functions of his office, the President, acting in accordance
with the advice of the Chief Justice, may appoint a person who is qualified
to be the appointed member to act as that member, and any person so
appointed shall, subject to the provisions of subsection (3) of this section,
contintue to act uatil the office in which he is acting is filled or, as the case
may be, until the holder thereof resumes his functions or until his appoint-
ment to act is revoked by the President, acting in accordance with the

~ advice of the Chief Justice.

(9) The appointed member of the Commission chall not enter upon
the duties of his office until he has taken and subscribed the oath of
allegiance and the oath for the due execution of his office that is sct out
in the Second Schedule to this Constitution.

(10) In the exercise of its functions under this Constitution, the Com-
mission shall not be subject to the direction or control of any other person
or authority. )

(11) The Commission may by regulation or otherwise regulate its
own procedure and, with the consent of the President, may confer powers
or impose dutics on any public officer or on any authority of the Govern-
ment of The Gambia for the purpose of the exercise of its functions.

(12) The Commission may, subject to its rules of procedure, act
notwithstanding any vacancy in’ its membership or the absence of any

. member and its proceedings shall not be invalidated by the presence or

participation of any person not entitled to be present at or to participate
in those proceedings: . .

Provided that any decision of the Commission shall require the con-
currence of & majority of all its members.

100.—(1) The power to appoint persons to hold or act in any offices
to which this section applies {including the power to confirm appoint-
ments) the power to excrcise disciplinary control over persons holding or
acting in such offices and the power to remove such persons from office
shail vest in the Judicial Service Commission.

(2) The Judicial Service Commissioﬁ'may, by directions in writing
and subject to such conditions as it thinks fit, delegate any of its powers
under subsection (1) of this section to any one or more of its members or
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to any judge of the Supreme Court or to any person holding or acting in |

an office to which this section applics.
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} (3) The.offices to which this section applies are—

(@) the office of Registrar or Assistant Registrar of the Supreme
Court; ‘ ’

(b) the office of Magistrate:

(¢) subject to the provisions cf subsection (4) of this section, the
office of member of any subordinate court (other than the court
of any magistrate who is autherised, by or under the law, to
hold such a court by virtue .of his holding or acting in any
oteer public office and other than a court administering
customary law and which has jurisdiction only in the Provinces);
or

{d) subject as aforesaid, sach other offices of member of any court
or connected with any other court as may be prescribed by
Parliament, '

(4) Where provision is made by or under any law for the appoint-
ment of assessors to assist or take part in the decision of the court in any
case. the power to appoint persons to be such assessors, the power to
exercise disciplinary control over persons so appointed and the power to
remove such persops frem office shall vest in the judges presiding over the
court in that case. :

-

CHAPTER ViII
FINANCE

101.—(1) No taxation shall be imposed otherwise than by or under
the authority of an*Act of Parliament or by or under the authority of a
provision upon which Parliament has conferred the foree of Jaw,

(2) Parliament may confer on any authority established by law for
the purposes of local government power to impose taxation within the
area for which that authority is established and to alter taxation so
imposed.

102. - All revenues or other moneys raised or recgived by The Gambia
(not being revenues or other moneys that are payable, by or under an Act
of Parliament, or by or under any other law, into some other fund estab-
lished for any specific purpose or that may, by or under such an Act or
by or under any other law; be retajned by the authority that recejves them
for the purpose of defraying the expenses of that authority) shall be paid
into ang from a Consolidated Revenue Fund. .

103.—1) No ‘moncys shall be withdrawn from the Consolidated
Revenue Fund except—

() to meet expenditure that is charged upon the fund by this
Counstitution’or by any Act of Parliament or by or under any
other law; or

(b) where the issuc of those moneys has been authorised by an
Appropriation Act or by an Act made in pursuance of section
105 of this Constitution.
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(2) Where any moneys are charged by this Constitution or by any
Act of Parliament or by or under any other law, upon the Consolidated
Revenue Fund or any other Public fund, they shall be paid out of that
fund by the Governinent of The Gambia to the person or authority ‘o
whom payment is due.

(3) No moneys shall be withdrawn from any public ﬁ;nd other than
the Consolidated Revenue Fund unless the issuc of those moneys has been
aythorised by or under any law.

(4) Parliament may prescribe the manner in which withdrawals may -
be made from the Consolidated Révenue Fund or any other public fund.

104.—(1) The Minister for the time being responsible for finance Authorisa-
shall cause to be prepared and laid before the House of Representatives tion of ex-
in each financial year estimates of the revenues and expenditure of The penditure
Gambia for the next following financial year. . from Conso-

. lidated Re-

(2) When the estimates of expenditure (other than expenditure venue Fund
charged upon the Consolidated Revenue Fund by this Constitution or by bty appro-
any Act of Parliament) have been approved by the House of Representa- priation.
tives, a bill, to be known as an Appropriation bill, shall be introduced in
the House, providing for the issue from the Consolidated Revenue Fund
of the sums necessary to meet that expenditure and the appropriation
of those sums, under scparatgvotcé;\ for the several services required, to
the purposes specified thergin. \

(3) If in respect n'y financial year it is found— \/_4

(a) that the amount appropriated-by the Appropriation Act to any
purpose is insufficient or that a‘need has arisen for cxpenditure
for a purpose to which no amount has been appropriated by

* that Act; or '

) that any moneys have been expended for any purpose in excess
of the amount appropriated to that purpose by the Appropria-
tion Att or for a purpose to which no amount has been appro-
priated by that Act, g

a supplementary estimate or, as the case may be, a statement of excess
showing the sums required or spent shalt be laid before the House of
Representatives and a supplementary Appropriation bill shall be intro-
duced in the House, providing for the issuc of such sums from the Con-
solidated Revenue Fund and appropriating them to the purposes specified
therein.  ° o

105. Parliament. may make provision under which, if thc Appro- Awhorisa-
priation Act in respect of any financial year has not come into operation tion of ex-
by the beginning of that financial year, the Minister responsible for penditure
finance may authorize the withdrawal of moneys from the Consolidated in advance of
Revenue Fund for the purpose of meeting expenditure n 10 carry appropria-
on the services of the Government until the expiration of fody months tion. )
from the beginning of that financial year or the coming into oReration ;
of that Act, whichever is the earlier. ’
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106.—(1) Parliament may make provisions for the establishment of a
Contingencies Fund and for authorising the Minister for the time being
responsible for finance, if satisfied that there has arisen an urgent and un-
forseen need for expenditure for which no other provision exists, to make
advances from that fund to meet that need.

(2) Where any advance is made from the Contfngcncics Fund, a

.supplementary estimate shall be presented and a supplementary Appro-

priation bill shall be introduced as soon as possible for the purpose of
replacing the amount so advanced.

107.—(1) There shall he paid to the holders of the offices to which
this section applics guch salary and such allowances as may be prescribed
by Parliament. ' :

(2) Any salaries and any allowances prescribed in pursuance of this
section in respect of the holders of the offices to which this section applies
shall be a charge on the Consolidated Revenue Fund.

(3) The salary prescribed in pursuance of this section in respect of
the holder of any office to which this section applies and his other terms of
service (other than allowances that are not taken into account in comput-
ing, under any law in that behalf, any pension payable in respect of his
service in that office) shall not be altered to his disadvantage after his
appointment.

. (4) Where a person's salary or other terms of service depend upon his

option, the salary or terms for which he opts shall, for the purposes of .

subsection (3) of this section, be deemed to be more advantageous to him
than any others for which he might have opted.

{(5) This section applies to the offices of a Justice of Appeal, a judge
of the Supreme Court, a member of the Constituency Boundaries Com-
mtjssion. a member of the Public Service Commission and the Director
of Audit. .

(6)_In relation t a person who, not being a public officer, is for the
time being designated under section 64(2) of this Constitution to exercise
the functions of the office of Supervisor of Elections, this section shall also
apply to that office and shall so apply as if that person were the holder
of that office,

(7) Nothing in this section shall be construed as prejudicing the
provisions of section 116 of this Constitution (which protects pension
rights in respect of service as a public officer).

108.—(1) All debt charges for which The Gambia is liable shall be
charge on the Consolidated Revenue Fund,

(2) For the purposes of this section debt charges include interest,
sinking fund charges, the repayment or amortisation of debt and all
expenditure in connection with the raising of loans on the security of the
Consolidated Revenue Fund and the Service and redemption of debt
created thereby.
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109.—(1) There shall be a Director of Audit whose office shall be a
public office. '

(2) It shall be the duty of the Director of Audit—

Director of
Audit.

(a) to satisfy himself that the provisions of this chapter of this

Constitution are being complied with;

(b) to satisfy himself that all moneys that have been appropriated
by Parliament and expended have been applied to the purposes
to which they were so appropriated and that the expenditure
conforms to the authority that governs it; and

(c) at least once in every year to audit and report on the public
accounts of The Gambia, the accounts of all officers and
authorities of the Government of The Gambia, the accounts
of all the courts in The Gambia (other than courts no part of
the expenses of which are defrayed directly out of moneys
provided by Parliament), the accounts of every Commission
established by this Constitution and the accounts of the Clerk
to the House of Representatives.

- {3) The Director of Audit and any officer authorised by him shal| have
access to all books, records, returns, reports and other documents and shall
have authority to make such enquiry which in his opinion refate to any
of the accounts referred to in subsection (2) of this section.

(4) The Director of Audit shall submit every report made by him in
pursuance of subsection (2) of this section to the Minister for the time
being responsible for finance who shall, not later than seven days after the
House of 'Representatives first meets after he has received the report, fay
it before the House: and if the Minister for the time being responsible for
finance shalli make default in laying the report before the House, the
Director of Audit shall submit the report to the Speaker of the House (or
if the office of Speaker is vacant, or if the Speaker is for any reason unable
to perform the functions of his office, to the Deputy Speaker) who shall
cause it to be laid before the House

(5) The Director of Audit shall exercise such other functions in rela-

tion to the accounts of the Government of The Gambia or the accounts

of other authotities or bodies established by law for public purposes as
may be prescribzd by or under an Act of Parliament.

(6) In the exercise of his functions under subsections (2), (3) and (4)
of this section, the Director of Audit shall not be subject to the direction
or cantrol of any other person or authority.

CHAPTER IX
THE PUBLIC SERVICE

110.—(t) There shall be a Public Service Commission® which shall

consist of a Chairman and a Vice-Chairman and not less than two nor Service Com-

more than four other members, who shall be appointed by the President.

Public

mission.
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(2) A person shall not be qualified to be appointed as a member of
the Commisgfonif—
v t \

. ' (@) he issa member of the House of Representatives;

(4) he is, or has at any time during the two 'years immediately
preceding his appointment veen, nominated as a candidate
for election as a member of the House of Representatives or of
any such House of Representatives established for The Gambia
by Order of Her Majesty in Council before the coming into
operation of this Constitution;

-~

(¢) he is, or has at any time during the said two years been, the
holder of an office in any organisation that sponsors or other.
wise supports, or that has at any time sponsored or otherwjse
supported, a candidate for election as a member of the House
of Representatives or of any such House of Representatjves
established as aforesaid or of any local government authority’;
or

;! /\\ , {d) he is a public officer.

(3) A member of the Commission shall not, except with the leave of
S the President, within the period of two years commencing with the day on
! which he last held or acted in the office of member of the Commission, be
eligible for appointment to or to act in any public office other than an
office to which section 113 of this Constitution applies.

(4) Subject to the provisions of this section, the office of 3 member
of the Commission shall become vacant—

(a) at the expiration of two years from the date of his appointment;
or . .

‘ (5) if any circumstances arise that, if he were not a member of the
v Commission, would cause him to be disqualificd to be appoin-
ted as s)ich' under subsection (2) of this section,

infirmity of body,'or mind or any other cause) or for misbehaviour and
shall not be so removed except in accordance with the provisions of this

. . 3

(6) A member of the Commission shall be removed from office by
the President if the question of his removal from office has been referred
to a tribural appointed under subsection (7) of this section and the tribunal
has recommended to the President that the member ought to be removed
from office for inability as aforesaid or for misbchaviour,

(7) If th= President considers that the question of removing a member
of the Cammission under this section ought to be investigated, then—

]—-"‘_"*—_\
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Appoint- . 111.—(1) Subject to the provisions of this Constitution, the power
ment cte. of to appoint persons to hold or act in offices in the public service (including
public the power to confirm appointments), the power to exercise disciplinary
officers, control over persons holding or acting in such offices and the power to

remove such persons from' offices shall vest in the Public Service

Commission. : -

~

(2) The Public Service Commission may, by directions in writing

o and subject to such conditions as it thinks fit, delegate any of its powers
under subsection (1) of this section to any one or more members of the
Commission or, with the consent of the President, to any public officer.

'(3) The provisions of this section shall not apply in relation to the:

following offices, that is to say:—
{a) the office of Justice of Appeal or Judge of the Supreme Court;

(b) the office of Director of Audit;
{c) any office to which section 100 of this Constitution (which

relates to the offices within the jurisdiction of the Judicial

Service Commission) applies;

(d) any office to which section 114 of this Constitution (which
relates to the offices of the principal representatives of The
Gambia abroad) applies;

{e) the office of Permanent §ecmtary or Secretary to the Cabinet
or Establishment Secretary; or

(f) subject to the provisions of section 115 of this Constitution
any office in the Police Force.

(4) No person shali be appointed under this section to or to act in
any office on the President’s personal staff except with the concurrence
of the President. '

{5) Before any of the powers conferred by this section in relation to
the Clerk of the House of Representatives or a member of his staff are
exercised by the Public Service Commission or any other person or
authority, the Commission or that person or authority shall consult with
the Speaker of the House.

(6) Before the Public Service Commission or any other person or
authority exercises its powers under this section to appoint to or to act
in any public office any person who holds or is acting in any office the
power to make appointments to which is vested by this Constitution in
the Judicial Service Commission, the Public Service Commission or that
ity shall consult with the Judicial Service Commission,

(7) A public officer shall not be removed from office, or subjected to
any other punishme\at under this section on the grounds of any act done
or omitted by him imvthe exercise of a judicial function conferred on him
unless the Judicial Service Commission concurs therein,
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(a) the President shall appoint a tribunal which shall comsist of a
Chairman and not less than two other members, sclected by
the Chief Justice, one of whom shall hold or shall have held
high judicial office; and :

(5) the tribunal shall enquire into the matter and report on the
facts thereof to the President and recommend to him whether
the member ought to be removed under this section,

(8) If the question of removing a member of the Commission has
been referred to a tribunal under this section, the President may suspend
that member from the exercise of the functions of his office and any such
suspension may at any time be revoked by the President, and shall in any
case cease to have efféct if the tribunal recommends to the President that
-that member should. not be' removed.

(9) If the office of Chairmah of the Commission is vacant or if the
person holding that office is for any reason unable to exercise the fuhction
ol his office, then, until a person has been appointed to and has assumedy,
the functions of that office or until the person holding that office has
resumed those functions, 'as the case may be, they shall be exercised by
the Vice-Chairman or in his absence by such one of the other members of
the Commission as may for the time being be designated in that behalf

by the President. .

(10) If at any time there are.less than two members 3F the Commission
besides the Chairman or if any such member is acting as Chairman or is
for any reason unable to gxercise the functions of his office, the President
may appoint a person whb is qualified to 'be appointed as a member of the .
Commission to act as a member, and any person S0 appointed shall,
subject to the provisions of subsection (4) of this section, gontinue to act
until the office in which he is acting has been filled or, as the case may be,
until the holder thercof has resumed his functions or until his appointment
to act has been revoked by the President. :

(11) A member of the Commission shall not enter upen the duties of
his office until he has taken anwggdbcd the oath of allegiance and the
oath for the due execution of his office that is set out in the Second
Schedule to this Constitution. . '

élZ) Subject to the provisions of section 123(5) of this Constitution,
the Commission shall, in the exercise of its functions under this Constitu-
tion, not be subject to the direction or control of any other petson or
authority. ‘

(13) The Commission may by regulation or otherwise regulate its

rocedure and, with the consent of the President, may confer powers
imposcduties on any public officer or on any authority of the Govern-
ment of The Gambia for the purpose of the exercise of ils functions.

ow

(14) The Commission may, subject to its rules of procedure, act
notwithstanding any vacancy in its membership or the absence of any
msmbcr and its proceedings shall not be invalidated by the presence or

articipation of any person not entitled to be present at or to participaté®
in those proceedings: :

Provided that any de€ision o he Commission shall require the con-
currence of a majority of all its members.

.
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12, —( I)G‘hc Director. of Audit shall Bc'appointcd by the Prcgid;nt. Director of
acting in accordance with the advice of the Public Ssrvice- Commission. Audit.

(2) If the office of Director of Audit is vacant or if the Director of
Audit is for any reason unable to exercise the functions of his office, the
President, acting in accordance with the advice of the Public Service
Commission may appoint a person to act as Director of Audit, and any
person so appointed shall, subject to the provisions of subsections (3), (5)

“and (7) of this section, continue to act until a person has been appointed
1o the office of Director of Audit and has assumed the functions of that
office, or, as the case may be, until the person in whose place he is acting
has resumed those functions, ’

(3) Subject to the provisions of subsection {5) of this section, the
Director of Audit shall vacate his office when he attains the prescribed age.

(4) A person holding the office of Director of Audit may be removed
from office only for inability to exercise the functions of his offics (whether
urising from infirmity of body or mind or any other cause) or for mis-
behaviour and shall not be removed except in accordance with the pro-
visions of this section. C

(5) The Dircctor
Representatives resolves
this section, in which ci

stance— .
(a) the House shall, by resolitfon, appoint a tril;yl.l which shall
consist of & Chairman and not.less than twd other members,
one of whom shall hold or shall have held high judicial office;

(8) the tribunal shall enquirc into the matter and report on the
facts thereof to f.hc House; and

(¢} the House shall consider the report of the tribunal at 4he first
convenient sitting of the House after the report is received and
may, upon such consideration, by resolution remove the
Director of Audit from office.

udit may be removed from office if the House of
at this matter should be investigated under

(6) If the question of removing a person holding the office of Director
of Audit from office has been referred to a tribunal under this section, the
House of’ Representatives may, by resolution, suspand that person from
performing the functions of his office, and any such suspension may at any
time be revoked by the House by resolution and shall in any case cease
to have effect if, upon consideration of the rcport of the tribunal in
accordance with the provisions of this section, the House does not remove
the Director of Audit from office.

(7) The prescribed age for the purposes of subsection (3) .of this
scetion is the age of fifty-five years or such other age as may be prescribed
by Parliament: " - .

Provided that an Act of Parliament, to the extent to which it alters
the prescribed age after a person has been appointed to be or o act as
Director of Augdit, shall not have effect in relation to that person.unless
he consents that it should have cffect.
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Principal H3.—(1) The power to appaint persons to hold or act in offices to
tepresenta-  which this section applics and to exercise disciplinary control over or to
tives of The remove from office persons holding or acting in such offices shall vest in
Gambia the Prcs;'dcm.
abtoad.
(2) The offices to which this szction applies are the offices of Ambas-
sador, High Commissioner or other principal representatives of Tha
Gambia in any other country or accredited to any international organisa-
tion.

Permanent 114.—(1) The power to appoint a person to hold or 10 act in the
Secretaries,  office of Permanent Secretary or Secretary to the Cabinet or Establishment
Sefretary 1o retary and to remove from office a person holding or acting in any
the Cabinet ~'such office shall vest in the President-acting after consultation with the
and Estab- Public Service Commission.

lishent -

Sccretary. (2) In this section and in section 111(3)(e) of this Constitution “the

Establishment Secretary” means the public officer who is for the time being
in charge of staff and establishment matters in respect of the public service,

Police Force. 115.—(I) The power to appoint a person to hold or act in the office
of Commissioner of Pojice and the power to remove the Commissioner of
Police from office shail vest jn the President acting after consultation with
the Public Service Commission.

(2) The power to appoint persons to hold or act jn offices in the Police

" Force below the rank of Commissioner of Police but above the rank of

Chief Inspector (including the power to confirm appointments), the power

to exercise disciplinary control over persons holding or acting in such

offices and the power 1o femove such persons from office shall vest in the
Public Service Commission, ’

(3) The Public Service Commission may, by directions in writing
and subject to such conditions as it thinks fit, delegate any of its powers
under subsection (2) of this section to any one or more of its members or,
with the consent of the President, to the Commissioner of Police or to any
other member of the Polics Force, '

(4) The power to appoint persons to hold or act in offices in the
Police Force of or below the rank of Chijef Inspector (including the power
to confirm appointments), the power to exercise disciplinary conro| over
persons holding or acting in such offices and the power to remove such
persons from office shall vest in the Commissioner of Police.

delegate any of his powers under subsection (4) of this section to any other

member of the Police Force,
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(6) Parliament may provide that where the power to exercise
disciplinary control over any member of the Police Force (including the
power to remove him from officc) has been exercised under subsection (4)
or subsection 5) of this section by any member of the Police Force (here-
inafief referred to as “the disciplinary authority’), the member of the
Police Force in respect of whom it was so exercised may appeal from the
decisions of the disciplinary authority to the Public Service Commission:

Provided that Parliament or (in the case of the exercise of a power
under subsection (5) of this section) the Commissioner~of Pdlice may
require appeals to be made to a member of the Police Force of higher
rank than the disciplinary authority before they are made to the Public
Service Commission. i

(7 In this section “Commissioner of Police” means the officer, by
whatever name called, commanding the Police Force.

(8) If provision is made by or under any law—

(a) altering the ranks into which The Gambia Police Force estab-
lished by the Police Act (a) is divided; or

(b) establishing a police force other than The Gambia Police Force
or a:jtcring the ranks into which any such other police force is
divided, )

the Public Service Commission may, by order published in the Official
Gazette, specify some rank (other than the rank of Chief Inspector) in
The Gambia Police Foree or, as the case may be, in that other police force
as being equivalent to the rank of Chief Inspector as it exists in The
Gambia Police Force under the law in force immediately before the
coming into operation of this Constitution and the references in subsec-
tions (2) and (4) of this section to the rank of Chief Inspector shall then
be construed as if they were, in relation to The Gambia Police Force or,
as the case may be, in relation to that other police force, references to the
rank for the time being so specified.

116.—(1) The law to be applied with respect to any pensions benefits Pensions
that were granted to any person before 18th February 1965 shall be the paws and
- Jaw that was in force at the date on which those benefits were granted Protection of
"‘orany law in force at a later date that is not less favourable to that person, pensions '
rights.
(2) The law to be applied with respect to any pensions benefits (not &
being benefits to which subsection (1) of this section applies) shall—

(a) in so far as those benefits are wholly in respect of a period of
servicz as a public officer that commenced before 18th February
1965 be the law that was in force on 17th February 1965; and

{b) in so far as those benefits are wholly or partly in respect of a
period of service as a public officer that commenced after 17th
February 1965, be the law in force on the date on which that
period of service commenced, or any law in force at a later
date that is not less favourable to that person.

(a) Laws of The Gambia, 1966 Revised Eduion Cap. 144,

-~
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(3) Where a person is entitled to exercise an option as to which of
two or more laws shull apply in his case, the law for which he opts shall,
for the purposes of this section, be deemed to be more favourable to him
than the other law or'laws. __

«(4) All pensions benefits shall (except to the extent to which, in the
case of benefits under the Widows' and Orphans’ Pensions Act (g) or
under any law amending or replacing that Act or under any other law
providing for the funding of pensions benefits, they are a charge on 2 fund
established by that Act or by any such law and have been duly paid out
of that fund to the person or authority to whom payment is due) be a
charge on the Consolidated Revenue Fund.

(5) All sums that, ungcr the Widows' and Orphans’ Pensions Act
or under any law amending or replacing that Act, or under any other law
providing for the funding of pensions benefits, are to-be paid by the
Government of The Gambia inte any fund established by that Act or by
ony such Jaw or are otherwise to be paid by the Government of The

* Gambia for the purposes of that Act or any such law shall be a charge on
the Consolidated Revenue Fund.

(6) In this section  pensions benefits” means any pensions, compensa-
tion, gratuities or. other like allowances for persons in respect of their
service as public officers or for the widows, children, dependants or
personal representatives of such persons in respect of such service.

(7) Reference in this section to the law with respect to pensions
benefits include (without-prejudice to their generality) references to the
law regulating the circumstances in which such benefits may be granted
"or in.which the grant of such benefits may be refused, the law regulating
the circumstances in which any such benefits that have been granted may
be withheld, reduced in amount or suspended and the law regulating the
amoun? any such benefits.

117.—(1) Where under 'any law any person or authority has a dis-
cretion—

" (a) to decide whether or not any pensions benefits shall be granted;
or ;

() to withhold, reduce in amount or suspend any such benefits
that have been granted,

(Jhose benefits shall be granted and may not be withheld, reduced in amount
or suspended unless the Public Service Commission concurs in the refusal
to grant the benefits or, as the case may be, in the decision to withhold
them, reduce them in amount or suspend them.

*(2) Where the amount of any pensions benefits that may be granted
to any person is not fixed by law, the amount of the benefits to be granted
to him shall be the greatest amount for which he is eligible unless the
Public Service Commission concurs, in his being granted benefits of a

smaller amount. .
(a) Laws of The Gambia, 1966 Revised Edition Cap. 193,

-

441



e

I3

No. 1]
The Constitution of the Republic of The Gambia

| 1970.

(3) The Public Service Commission shall not concur under subsection
(1) or subsection (2) of this section in any action taken on the ground that
any person who holds or has held the office of Justice of Appeal, judge of
the Supreme Court, or Director of Audit has been guiity of misbehaviour
in that office unless he has been removed from that office by reason of
such misbehaviour. '

(4) Before the Public Service Commission concurs under subsection -

(1) or subsection (2) of this section in any action taken on the ground that
any person who holds or has held any office to which, at the time of such
action, section 100 of this Constitution applics has been’ guilty of mis-
behaviour in that office, the Public Service Commission shall consult the
Judicial Service Commission.

{5) In this scction “pensions benefits” means any pensions, compen-
tion, gratuities or other like allowances for persons in respect of their
service as public officers or for the widows, children, dependants or
personal representatives of such persons in respect of such service.

CHAPTER X
TRANSITIONAL PROVISIONS

118. Subject to the provisions of this Chapter, the Act of Parlia-
ment of the United Kingdom entitled The Gambia Independence Act,
1964(¢) and The Gambia Independence ©Order, 1965(5) (hereinafter re-
ferred Lo as “the existing Order”) arc hereby repealed.

119.~~(1) The existing laws shall continue to be the law of The
Gambia as from the commencement of this Constitution and shall be
construed with such modifications, adaptations, qualifications and ex-
ceptions as may be necessary to bring them into conformity with this
Constitution, ‘

(2) Where any matter that falls to be prescribed or otherwise pro-
vided for under this Constitution by Parliament or by any other authority
or person is prescribed or provided for by or under an existing law (includ-
ing any amendment to any such law made under this section) or is other-
wise prescribed or provided for immediately before the commencement of
this Constitution by or under the existing Order, that prescription or pro-
vision shall, as from the commencemant of this Coanstitution, have cffect
{with such modifications, adaptations, qualifications and exceptions as
may be necessary to bring it into conformity with this Constitution) ag if
it had been made under this Constitution by Parliament or, as the gsc
may require, by the other authority or person.

(3) The President may, by Order, made at any tim:}i:fo:c 24th
April, 1972, make such amendments to any existing law a3 may appear

to him to be necessary or cxpcdicgt for bringing that law into conformity,
- with the provisions of this Constitution or otherwise for giving effect or

enabling cffect 10 be given to the provisions of this Constitution,

(a) 13 Eliz. 2.¢. 93,
(5) L.N, No. 9/65. 5. 1. 1965 No, 135,

-

Repeal of
Constitu-
tional in-

. struments,

Existing
Laws,

442



Now 1] ' [ 1970.
The Constitution of the Republic of The Gambia

(4) The provisions of this section shall bs without prejudice to=any
powers conferred. by this Constitution or by any other law upon any
person or authority to make provision for any matter, including the

&5) For the purposes of this section, the expression “existing law’’
means any Act, law, rule, regulation, order or other instrument made in
pursuance of (or continuing in operation under) the existing Order and
having effect as part of the law of The Gambia or of any part thercof
! immediately before the commencement of this Constitution or any Act
of the Parliament of the United Kingdom or Order of Her Majesty in

b Council so having effect.
E,,;,]ng 120.~—(1) Where any office has been established by or under the
olficers, existing Order or any existing law and this Constitution establishes or

< provides for the establishment of a similar or an equivalent office, any
Ecrson who, immediately before the commencement of this Constitution,
olds or is acting in the former office shall, so far as is consistent with the
provisions of this Constitution, be deemed as from the commencement of
this Constitutjon to have been appointed, elected or otherwise selected to
or to act in the latter office in accordance with the provisions of this
Constitution: .

! Provided—

! (i) that any person who under the existing Order or any
| existing law would have been required 1o vacate his office
| at the expiration of any period or on the attainment of any
f age shall vacate his office at the expiration of that period
’ or on the attainment of that age;

(i) that no alteration made in the functions, powers or duties

h of any office by this Constitution shall entitle the holder
‘ ) thereof for the purpose of any law with respect to pensions

benefit to be treated as if his office had been abolished.

(2) Any person who, by virtue of this section, is deemed as from the
commencement of this Constitution to have been appointed, eclected or
otherwise selected to hold or act in any office shall also be deemed to have
| taken and subscribed any necessary oath under this Constitution.

i (3) A person who is a member of the Public Service Commission
established by the existing Order may, notwithstanding that, by reason
of his having held or been nominated for election to any office before 24th
April 1970, he is disqualified to be appointed as a member of the Public

under this section as a member of that Commission and be re-appdigted
thereto upon the expiration of his term of office.

;? Service Commission established by this Constitution continue in office
i

’ (4) The provisions of this section shall be without prejudice to the
provisions of scction 121 of this Constitution,

in scction 119(5) of this Constitution,

amendment or repeal of any existing law, N -

(5) In this section “existing law” means such a law as is referred to

o
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(6) In this section ““pensions benefits™ means any pensions, compensa-
tion, gratuity or other like allowances for the holder of that office in respect
of his service as a public officer or for th¢ widow, children, dependants or

.personal representative of such holder in respect of such service.

(7) Reference in this section to the law with respect to pension
benefits include (without prejudice to their generality) references to th
law regulating the circumstances in which such benefits may be granted
or in which the grant of such benefits may be refused, the law regulating

he circumstances in which any such benefits that have been granted may

amgount of,any such benefits.

121.—(1) The House of Representatives constituted by the existing
Order (hercinafter referred to as “the existing House of Representatives™)
shill be the House of Representatives during the period beginning with
tife commencement of this Constitution and ending with the first dis-
splution of Parliament thereafter.

(2) The constituencies into which The Gambia was divided im-
mediately before the commencement of this Constitution and until other
provision is made in that behalf in accordance with this Constitution to
be the constituencies into which The Gambia is divided in pursuance of
section-62 of this Constitution; and the persons who, immediately before
the commmencement of this Constitution, are the elected members of the
existing House of Representatives representing those constituencies shall
be dcemed as from the commencement of this Constitution to have been
elected to the House of Representatives in accordance with the provisions
of this Constitution as the elected members representing the respective
constituencies corresponding to those constituencies and shall hold their
seats in accordance with those provisions. ;

(3) The registers of voters having effect immediately before the com-
mencement of this Constitution for the purposes of elections to the exist-
ing House of Representatives shall as from the commencement of this
Constitution, have effect as if they have been compiled in pursuance of this
Constitution.

(4) The persons who immediately before the com nencement of this
Constitution are the Chiefs' representative members, the person who
immediately before the commencement of this Constitution is the Attorney
General, and the persons who, immediately before the commencement of
this Constitution are the nominated members of the existing House of
Representatives shall, as from the commencement of this Censtitution, be
deemed to have been elected or as the case may be appointed as the Chiefs’
representative members, as Attorney-General and” nominated as the
nominated members of the House of Representatives in accordance with
the provisions of this Constitution and shall hold their seats in the House
of Representatives in accordance with those provisions.

withheld,seduced in amount or suspended and the law regulating the .

Parliament.

ot
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"(5) The pgrson who, immediately before the commencement of this
Constitution™Ns the Speaker of the existing House of Representatives shall
be deemed as from the commencement of this Constitution to have been
elected as Speaker of the House of Representatives in accordance with
the provisions of this Constitution and shall hold office in accordance
with these provisions. .

{6) Until Parliament otherwise provides, any person who holds or
acts in any office the holding of which would, under the existing Order
have disqualified him for membership of the existing House of Representa-
tives shall be disqualified to be nominated for election as a voting membar
or appointed as a nominated member of the House of Representatives as
though provision in that behalf had been made in pursuance of section
39(6) of this Constitution. ‘

(7) The Standing Orders of the existing House of Represcntatives
as in force immediately before the commencement of this Constitution
shall until it is otherwjse provided by the House of Representatives under
scction 83(1)-of this Constitution, be the tanding Orders of the House
but they shall be construed with such modi cations, adaptationg, qualifica-
tions and exceptions as may be necessary to bring them into conformity
with this Constitution. i 4

(8)- Parliament shall, unless sooner dissolved, stand disselved twelve
months after the date on which the existing House of Representatives

" would, apart from this Constitution, have stood dissolved in pursuance

of subsection (2) of section 60 of the existing Order repealed by section
118 of this Constitution,

" (9) The President, in pursuance of a resolution of the House of

Representatives, may, at any time after the commencement of this Con- .

stitution and before the date specified in subsecticn (8) of this section,
appoaint a Constituency Boundaries Commission in accordance with the
provisions of this Constitution to review the boundarigs of the consti-
tuencies into which The Gambia is divided.

(10) The Commission that is appointed in purguancc of subsection
(9) of this section shall be deemed to have been appointed in the cir-
cumstances specified in section 62(4)(c) of this Constitution.

(11} Any person who, by virtue of this section, is deemed as from the
commencement of this Constitution to have been elected as Speaker or
any other member of the House of Representatives shall be de®med to
have taken and subscribed any necessary oath under this Constitution.

122.—(1) Without prejudice to the generality of section 119 of this
Constitution, all property which, immediately before the date of,
commencement of ‘this Constitution, was held by the Crown or by so
other body or person (not being an authority of the Government of The
Gambia) on behalf of or in trust for the Crown shall on that date, by virtue
of this subsection and without further assurance, vest.in the President and
be held by him on behalf of, or a¢ the case may be on the Like trusts for
the benefit of, the Government of the Republic; and all property which
immediately before the date aforesaid, was held by an authority of the
Government of The Qambia on behalf of or in trust for the Crown shali
be held by that authority on behalf of, or as the case may be on the like
trusts for the benefits of, the Government of the Republic.

)
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(2) References to the Crown in subsection (1) of this section are
references to the Crown in right of the Governmeat of The Gambia; and
that subsection shall, with necessary modifications, apply in relation 10
rights, liabilities and obligations arising out of the contract or other
-arrangement as it applies in relation to property.

123.—(1) The provisions of this section shall have effect for the
purpose of enabling an pfficer to whom this section applies or his.personal

representatives to appeal against any of the following decisions, that is to
say—

(a) a decision of the Public Service Commission to give such con-
currence as s required by section 117(1) or section,117(2) of this
Constitution in relation to the refusal, withholding, reduction
in amount or suspending of any pensions benefits in respect of
such an officer’s service as a public officer;

(b) a decision of any authority to remove such an officer from office
if the consequence of the removal is that any pensions benefits

cannot be granted in respect of the officer’s service as a public
officer; or

(c) a decision of any authority to take some other disciplinary
- action in relation to such an officer if the conscquence of the
action is, or in the opinion of the authority might be, to reduce
the amount of any pensions benefits that may .be granted in
respect of the officer’s service as a public officer.

(2) Where any such decision as is referred to in subsection (1) of this
section is taken by any authority, the authority shall cause to be delivered
to the officer conccrned or to his personal representatives, a written notice
not being less than twenty-eight days
from the date on which the notice is delivered, within which he, or his
personal representatives, may apply to the authority for the case to be
referred to an Appeals Board.

(3) If application is duly made within the time stated in the notice,
the authority shall notify the President in writing of that application and
the President shall thereupon appoint an Appeals Board consisting of—

(a) one member selected by the President;
() one member selécted by an association n:pmeniativc of public

officers or a professional body, nominated in cither case by the
applicant; and ‘

(¢) one member selected by the other membeis jointly (or, in
default of agreenlent between those members, by the Judicial
Service Commission)
who shall be the Chairman of the Board:

(4) The Appeals Board shall enquire iﬁto the facts of the case, and
for that purpose— - .
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(a) shall, if the applicant so requests in writing, hear the applicant
either in person or by a legal representative of his choice,
accerding to the terms of the request, and shall consider any
representations that he wishes to make in writing; *

(b) may hecar any other person who, ifi*the opinion of the Board
is able to give the Board information ongthe case; and

(c) shall have access to, and shall consider, all documents that
wege available to the authority concerned and shall also con-
sider any further document relating to the case that may he,”

produced by or on behalf of the applicant or lhc_aulhorily.i;

(5) When the Appeals Board has completed its consideration of the
case, tReni—

(a) if the decision that is the subject of the reference to the Board
. is such a decision as is mentioned in paragraph (@) of subsection
- (1) of this section, the Board shall advise the Public Service
Commission whether the decision should be affirmed, reversed
or modified and the Commission shall act’ in accordance with

that advice; and

"b) if the decision that is the subject of the reference to the Board
is such a decision as is referred to in paragraph (b) or paragraph
(c) of subsection (1) of this section, the Board shail not have
power to advise the authority concerned to affirm, reverse or
.modify the decision but—

(¢) where the officer has been removed from office the Board -

may direct that there shall be granted all or any part of
the pensions benefits that, under any law, might have been
granted in respect of his service as a public officer if he
had retired voluntarily at the date of his removal and may
direct that any law with respect to pensions benefits shall
in any other respect that the Board may specify have"
effect as if he has so retired; and

(#i) where some other disciplinary action has been taken in
sclation to the officer the Board may direct that, on the
grant of any pensions benefits under any law in respect of
the officer’s service as a public officer, those bencfits shall
be increased by such amount or shall be calculated in
such manner as the Board may specify in order to offset
all or any part of the reduction in the amount of those

< ) benefits that, in the opinion of the Board, would or might
otherwise be a consequence of the disciplinary action,

and any direction given by the Board under this paragraph shall be com-
plied with notwithstanding the provisions of any other law.

(6) In this section— -
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“pension benefits” has the meaning assigned to that expression in
section 117 of this Constitution, and

“legal representative” means a person entitled to practise as a
barrister or as a solicitgr in The Gambia.

(7) This section applies to any officer who is the holder of a pension-
able office and ! R

(a) is designated under the Overseas Service Aid -Scheme and

(b) is, immediately before the commencement of this Constitution

a member of Her Majesty’s Overseas Civil Service or Her
Majesty's Overseas Judiciary,

124.—(1) If the President so requests, the authorities having power

i to make appointments in any branch of the public service shall consider
whether there are more local candidates suitably qualified for appoint-
ment to, or promotion in, that branch than there are vacancies in that
branch that could appropriately be filled by such local candidates; those
authorities, if satisfied that such is the case, shall, if so requested by

" the President, select officers in that branch to whom this section applies
and whose retirement would, in the opinion of those authorities, cause
vacancies that could appropriately be filled by such suitably qualified
local candidates as are available and fit for appointment and inform the
President of the number of officers so selected; if the President specifies a
number of gificers to be called upen to retire (no exceeding the number

—’\) of officers fso sclected), those authorities shall hominate that number

. of officersArom among the officers so selected and require them by notice
‘"\\), in wyiting to retire from the public service; and any officer who is so
Y‘;\;cq ired to retire shall retire accordingly. :

L (2) Any notice given under subsection (1) of this section requiring
\, any officer to retire from the public service shall—

ledve of absence upon the completion of a tour of duty, specify
the date on which he shall so retire which shali be not earlier
than the expiration of six months from the date when he
receives the notice or, if his leave of absence would otherwise

expire later, not earlier than when it would otherwise expire;
and :

L . Vé,f(a)\in\g;,casc of an officer who, when he receives the Rrotice, is on

(b) in the case of any other officer, specify the period, whick shall
be not less than six months from the date when he receives
notice, at the expiration of which he shall proceed upon leave
of absence pending retirement: .

Provided that the officer may agree to the notice specifying an earljer
date or, as the case may be, a shorter period, )

(3) This section applies to any officer who holds a pensionable office
+ and-— \ .
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(a) is designated under the Overseas Service Aid Scheme; and

() is, immediately before the commencement of this Constitution,
a member of Her Majesty's Overseas Civil Service or Her
Majesty’s Overseas Judiciary; or

(¢) is an overseas officer who, after the commencement of this
Constitution, is appointed to any public office (otherwise than
on promotion or transfer from another public office) and who
is notified, at the time of his appointment, that this section will
apply to him.

(4) In this section *“overseas officer” means an officer in the ipublic }

service wha s, either individually or as a member of a class, declared by
the appropriate Commission to be an overseas officer, and “the appro-
priate Commission” means —. .

(@) in relation to an officer who can be removed from office by the
Judicial Service Commission, that Commissien; and

(6) in any other case, the Public Service Commission.

125.—(1) Any power that, i 1atelwbefore the commencement
of this Constitution, is \g?adrin an/existing public service autherity (that
is to say, the Governor-Géneral a ing on the advice of the Publjic Service
Commission established by the isting Order, or the Commissioner of
Police) and that, under the existigg Order is then delegated to some other
person or authority shall, as fron] the commencement of this Constitution
and so far as is consistent with|the provisions of this Constitution, be
deemed to have been delegated to such person or authority in accordance
with those provisions.

(2) Any matter that, imme(lintely before the commencement of this
Constitution, is pending before §n existing public service authority shall,
so far as is.consistent with the peovisions of this Constitution, be con-
tinued before the corresponding public service authority established by
this Constitution, and any matter\that, immediately before the com-
mencement of this Constitution, is pe

to whom power to deal with that mattef :  existing
- . public service authority shall, so far as is i i
this Constitution, be continued before the om

that power was delegated:

Provided that, where the hearing of a disciplinary groceeding has
begun but has not been completed immediately before the commencement
of this Constitution, the continued hearing shall not be held before any
person unless the hearing that has already taken place was also held before
him; and where, by virtue of this proviso, the hearing cannot be continued
it shall be re-commenced.

N
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126.—(1) All proceed
ment of this Constitution,
-under the existing Order o

ings that, immediately before the commence- Legal pro- -
are pending before any court established by or ceedings.
t by or under any law continuing in operation

“under the existing Order may be continued and concluded after thq com-
mencement of this Constitution before the corresponding court estabilished

by this Constitution or by

(2) Any deciSion given before the.
- by any such court as aforesaid shall, for the purpose of its enforcement
+ or for the purposc of any appeal therefrom, have effect after the com-

or under an existing law,

-commencement of this Constitution

-

N

mencement of this Constitution as if it were a decision of the corresponding

court established by this

(3) Until otherwisc p

in any court immediately

or any public officerisa p

+ ment of The Gambia is a

(@) in the case of

Constitution or by or under an existing law.

rovided by any law, any praceedings pending
before 24th April, 1970 in which Her Majesty
arty in respect of The Gambia, or the Govern-
party, shall continue after that day—

proceedings brought in accordance with the

Criminal Procedure Code (4) with the Republic (whether or not

that expression

is used) substituted as a party; and

(b) in the case of all ojher proceedings with the Attorney-General, !

or some other
‘ party.

{4) In this section “ex

public officer representing the Repubiic, as a

isting law" means such a law as is referred to in

section 119(5) of this Constitution.

127.~(1) Any appeal or petition for special leave to appeal to the Appealsto
Judicial Committee from a decision given by the Court of Appeal estab- (he Judicial
lished by the existing Order, being an appeal or 2 petition that is pending Committee,

immediately before the commencement of this Constit_ution and——‘\t

s —

{a) in the case of an appes), is one in \»‘vhﬁh the records have been

registerell in the Office of the Judicial Committee before the

commencement

(6} in the case of a

of this Constitution: or

petition is one that has been filed in that Office

before the commencement of this Constitution,

shall continue to lie to the Judicial Committee and may be prosecuted
and disposed of in accordance with the Jaw regulating the procedure in
such appeals that is in force immediately before the commencement of

this Constitution.

(2) Any Order made

by the Judicial Committee on an appeal that

lies to the Judicial Committee by virtue of subsection (1) of this section or
on any appeal that has been made to thb Judicial Comumittee at any time

before the commencement

of this Constitution shall be enforced in accord-

ance with the law regulating the enforcement of such Orders that is in

force immediately before

the commencement of this Constitution.

{a) Laws of The Gambia, 1966 Revised Edition Cap. 39,
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i Prerogatives 128. Where under any law in force in The Gambia immediately
! - and privi-  before the commencement of this Constitution any prerogatives or
loges of the  privileges are vested in Her Majesty, those prerogatives or privileges shall,
Crown. from the commencement of this Constitution, vest in the President.
Rights, "129.—(1) All rights, liabilities and obligations of—
liabilitics and .
obligations. (@) Her Majesty the Queen or the Governor-General, in respect,
or in right, of the Government of The Gambia: and
; {5) the Government of The Gambia or any public officer on behalf
' 0 : N of the Government of The Gambiz,
, shall on and after the commencement of this Constitution, be the rights,
o liabilities and obligations of the Republic. .
' (2) In this section, rights, liabilities and obligations include ights,
‘ liabilities and obligations arising from contrhct or otherwise, other than
; the rights to which sections 122 and 12 is Constitution refer.
.. Public Seal. 130. Until Parliament otherwise provides, the Public Seal shall be
: the Pablic Seal in use immedintely before the 24th April, 1970.
! CHAPTER XI
- MISCELLANEOUS
Resignation, 13L.—(I) Any person who is appointed, elected or otherwise selected

to any office established by this Constitution or atg office of Minister
established under this Constitution may resign from that office by writing
under his hand addressed to the person or authority by whom he was
appointed, clected or otherwise selected:

Provided that—

(a) in Ehc case of a person who holds office as President, his resigna-
tion from that office shall be addressed to the Chief Justice:

() the resignation of a person from ‘the office of Speaker or Deputy
Speaker of the House of Representatives shall be addressed to
the House; and

(c) the resignation of any person from the office of mcn-;ber of the
House of Representatives shall be addressed to the Speaker
of the House,

(2) The resignation of any person from any such office as aforesaid
shall take cffect when the writing signifying the resignation is received by
the person or autherity to whom it was addressed or any person autherised
by that person or authority to receive it.

|
I
I
|
|
|
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132.—(1) Where any person has vacated any office established by this Re-appoint-
Constitution or any office of Minister established under this Constitution, mentsand
he may, if qualified, again be appointed, elected or otherwise sclested Yo concurrent
hold that office in accordance with the provisions of this Constitution. appoint-

. ments,
(2) Where this Constitution vests in any person or authority the

power to make any appointment to any office, a person may be appointed
to that office, notwithstanding that some other person may be holding that

L office, when'that other person if on leave of absence pending the relin-
quishment of the office; and where two or more persons are holding the
same office by reason of an appointment made in pursuance of this sub-
section, then, for the purposes of any function conferred upon the holder
of that office, the person last appointed shall be deemed to be the sole
holder of the office.

133.—(1) In this Constitution, unless the context otherwise requires— Interpreta-
tion,

“the Commonwealth” means The Gambia, any country to ::I:Ch/

section 8 of this Constitution applies and,any ndency of any
such country; d%\_

14
“financial year”™ means the period of twelve months ending on
30th June in any year or on such other day as Parliament- may
prescribe:

¢

Provided that whenever Parliament alters the date on which the
financial year ends it shall provide either—

(a) that the period beginning at the end of the last complete
financial year under the law in force before the alteration takes
effect and ending with the beginning of the first complete
financial year under the law in force after the alteration takes
effect shall be added -to either of those years (as Parliament
prescribes) and that the aggregate period, though greater than
twelve months, shall be reckoned as one financial year;

(&) that the pcn"od beginning and ending as aforesaid, though less
\ " than twelve months, shall itself be reckoned as a complete
financial year;

Provinces” has the same meaning as in the Provinces Act (a);

he Gambia” means the territory comprised in The Gapibia '
on the 23rd April 1970; '

*“The tte” means the official gazette of the Government,

“Head Chief”, “Deputy Head Chief”, “Sub-Chief”” and “Head-
man” have the same meaning as in the Provinces Act (a);

*“high judicial office’” means the office of a judge of a court of un-
. limited jurisdiction in civil and criminal matters in some part of the
Commonwealth or in the Republic of Ireland or in any country
outside the Commonwealth that may be prescribed by Parliament

or the office of judge of a court having jurfsdiction in appeals from
such a court.

(@) Laws of The Gambia, 1966 Revised Edition, Cap. 151,

<L
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(f) except for the purposes of sections 61(3)(d), 99(d), 100(3)
110(2}(d) and 110(3) of this Constitution {(which relate to dis-
qualification for election or appointment to certain offices)
references to an office in a naval, military or air force.

(4) For the purposes of this Constitution, a person shall not be
regarded-—

N ' .
(a) as holding an office by reason only of the fact that he is in
receipt of a pension or other like allowance,

(b) as disqualified for election to the House of Representatives
or for appointment to any office to which a public officer ig not
qualified to be appointed by reason only that he holds a public
(Lfﬁcc and he is on leave of absence pending relinquishment of
that office.

(5) In this Constitution, unless the context otherwise requires, a
reference to the holder of an office by the term designating his office shall
be construed as including, to the extent of his suthority, a reference to any
person for the time being authorised to exercise the functions of that office:

Provided that nothing in this subsection shall apply to references to
the President or Vice-President in sections 37, 38, 39(3) and (4) or 43 of
this Constitution.

(6) Except in the case where this Constitution provides for the holder
of any office thereunder to be such person holding or acting in any other
office as may for the time being be designated in that behalf by some
specified person or authority, no person may, without his consent, be
nominated for election to any such office or be appointed to or to act
therein or otherwise be selected therefor. ‘

(7) References in this Constitution to the power to remove a public
officer from his office shall be construed as including references to any
power conferred by any law to require or permit that officer to retire from
the public setvice: :

Provided that—

(2) nothing in this subsection shall be construed as conferring on -

any person or authority the power to require a Justice of Appeal
or a judge of the Supreme Court or the Director of Audit to
- retire from the public service: and

(b) any power conferred by any law te permit a person to retire

from the public service shall, in the case of any public officer -

who may be removed from office by some person or authority
other than a Commission established by this Constitution, vest
in the Public Service Commission. \

.
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(8) Any provision in this Constitution that vests in any person or
authority the power to remove any public officer from his office shall be
without prejudice to the power of any person or authority to abolish any
office or to any law providing for the compulsory retirement of public
officers generally or any class of public officer on attaining an age specified
by or under that law. ' :

(9) Where this Constitution vests in any person or authority the
power to appoint any person to act in or to exercise the functions of any
office if the holder thereof is himself unable to exercise those functions, no
such appointment shall be called in question on the grounds that the -
holder of the office was not unable to exercise those functions.

(10) No provision of this Constitution that any person or authority
shall not be subject to the direction or control of any other person or
authority in the exercise of any functions under this Constitution shall be
construed as precluding a court from exercising jurisdiction in relation to
any question whether that person or authority has exercised those
functions in accordance with this Constitution or any other law,

(11} Where, under any provisions of this Constitation, any person or
authority is authorised or required to exercise any function acting after
consultation with some other person or authority, the person or authority

_{first referred to shall not be required to act in accordance with the advice
k'ﬂ!ij' the other person or authority and the question whether such consulta- -
( tion: was made shalt not bte enquired into in‘any court,

(12) Where any power is conferred by this Constitution to make any
order, regulation or rule or pass any resolution or give any direction or
make any declaration or designation, the power shall be construed as
including the power, excrcisable in like manner and subject to the like
conditions, if any, to amend or revoke any such order, regulation, rule,
resolution, direction, declaration or designation:

Prvided that nothing in this subsection shall appiy to the power to
issue afcertificate conferred by section }7 of this Constitution. .

(13) Any reference in this Constitution to a law made before 24th
pril 1970 shall, unless the context otherwise requires, be construed as a
reference to that law as it had effect on 23rd April 1970, )

(14) Any reference in this Constitution to a law that amends or re-
places any other law or any provision of any other law shall be construed
as including a reference to a law that modifies, re-enacts, with or without
amendment or modification, suspends, repeals, adds new provisions or
makes different provision in lieu of that other law or that provision.

(15) For the avoidance of doubt it is hereby declared that—

(a) any power to make laws conferred by this Constitution includes
power to make laws having extra-territorial operation; ’
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“the Judicial Committee” means the Judicial Committee of the
Privy Council established by the Judicial Committee Act 1833(5)
as from time to time amended by any Act of the Parliament of the
United Kingdom;

“law” includes—

(a) any instrument lpviug the force of law made in exercise of a
. power conferred by a law; and

(#) native law and custom and any other unwritten rule of law,
- and “lawful” and “lawfully” shall be construed accordingly;

“meeting” means all sittings of the House of Representatives held
during a psriod when the House first sits after being summoned at
any time and terminating when the House is adjourned sine die or
at the conclusion of a session; )

“oath" includes affirmation;

“Minister” includes the Vice-President and a ‘Minister of State
but does not include a Parliamentary Secretary,

“the Police Force” means The Gambih Police Force established by
the Police Act (a) and includes any other police force established
by or under an Act of Parliament to succeed to or to supplement
the functions of The Gambia Police Force but does not, save in the
definition of a “disciplihed force™ in section 30(1) of this Consti-
tution, include any police force forming part of any naval, military
or air force or any police force for the protection of harbours,
waterways, railways or air ficlds or any police force established by
any local government authority; :

“The President” means the President of the Republic;
“public office’ means any office of emolument in the public service;

“public officer” means a person holding or acting in any public
office;

“the public service™ mcans, subject to the provisions of this section,
the civil service of the Government of The Gambia;

“session” means the period beginning when the House of Repre-
sentatives first meets after 23rd April 1970 or after Parliament has
at any time been prorogued or dissolved and ending when Parlia-
ment is prorogued or when Parliament is dissolved without having

been prorogued;

“sitting” means the period during which the House of Representa-
tives is sitting continuously without adjournment and includes any
period during which it is in committee; .

(5 3and 4 Wil. 4.c. 4. - :
(a) Laws of The Gambia, 1966 Revised Edition Cap. 144,
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“statutory instrument” means any proclamation, regulations
order, rule or other instrument (not being an Act of Parliament)
having the force of law; i

“subordinate court” means any court of law established for The
Gambia other than—

(a) the Judicial Committee;
(b) the Court of Appeal;
(¢) the Supreme Court; or
(d) a court-martial; and

“voling member" has the meaning assigned to that expression by
section 57(2) of this Constitution.

(2) In this Constitution, unless the context otherwise requires,
references to offices in the public service shall be construed as including
relerences to the offices of Justice of Appeal and Judges of the Supreme
Court and the offices of membets of all subordinate courts (being offices
the emoluments attaching to which or any part of the emoluments attach-
ing to which, are paid directly out of moneys provided by Parliament) but

" not as including references to any office that, by virtue of subsection (3c)
of section 100 of this Constitution, is excluded from the offices to which
that section applies or to the office of assessor in any court. '

(3) In this Constitution reference to offices in the public service shall
not be construed as including— .

(a) references to the office of the President, the Vice-President, the
Speaker, or Deputy Speaker of the House of Representatives,
or any Minister, Parliamentary Secrctary or a member of the
House of Representatives; '

(b) references to the office of a membey of any Commission estab-
lished by this Constitution or a member of the Advisory Com-
mittee on the Prerogative of Mercy; )

(c) save in so far as may be provided by Parliament, references to
the office of a member of any other council, board, panel,
committee or other similar body (whether incorporated or not)

w established by or under any law; .

(d) references to the office of Head Chief, Dcﬁuty Head Chief,
Sub-Chief, or Headman; . )

(e) references to the office of any District Authority or member of
any District Authority declared to be, or established as, such
an Authority under the Local Government Act, {a) or (to the
extent to which any such law makes provision for the
administration of Districts within the former Protectorate)
or under any law for the time being amending or replacing
that Act; or ) '

(@) Laws of The Gambia 1966 Revised Edition Cap. 109,
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(b) any reference in this Constitution to the functions of the
President includes a reference to his functions as Commander-
in-Chief of the armed forces of the Republic;

! (¢) the functions of the Commander-in-Chief of the armed forces
of the Republic shall be such as may be prescribed by Parlia-
ment. ;

{16) Subject to the provisions of section 72 of this Constitution, no
amendment made to the Interpretation Act(a) as in force at the date of
the commencement of this Constitution, shall have effect in relation to this
Constitution. ) . :

- -

134. This Act may be cited as the Constitution of the Republic of

The Gambia and shall come into operation on 24th April, 1970.

Y

(a) Laws of The Gambia, 1966 Revised Edition, Cap. 97,

!
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APPENDIX IT
CHAPTER 91 . ;
PART, I - Preliminary

’

1. This Act may be cited as the. House of Representatives

(Powers and Privileges) Act

-~ . L
2. In this Act—- r\‘\\\\_\/- : |

Y

. "Clerk" means the Clerk of the House of Repreéentatives;

-

"commlttee" means a committee of the whole House of Repwesentatives

or any standlng, select, or other committee of the House
of Representatives; "

"journals" means the minutes of the House of Representatives of
the official record of the‘vofeé'or ﬁroceedings thereof;

"Member"” means any member of the House of Representatives;

"officer oflthe House of Representatives™ means the Clerk or
any other officer or person acting within the precincts of
the House of Representatives under the or&ers of the Speaker,
and includes any constable on duty within the precincts
of sthe House- of Representatives; | |

"precincts of the House of Representatives" means the building
in which the House of Representatives sits in session for
the fransaction of busihess, and the enclosure in ﬁhich
such building stand?; '

"Speaker" means the Spéaker of the House of Representafives, and
includés the Deputy Speaker or any other member wheﬁ

presiding over that House or any_committee thereof;

L oA s s e e
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r

"Standing Orders" means the Standing Orders of. the House of = ¥

Representatives for ‘the time being in force; °

.~

"stranger" means any person other than a Member .or any offlcer

of the House of Representatlves. ) . o .
" . _ .
s
PART IT - Privileges and Immunities
T - T ~ |
3. No civil or criminal proceedings may be instituted against

-

-any Member for words spoken before, or wrltten 1n a report to,

. the House of Repre\\htatfyes or to a commlttee or by reason_ of

any matter or thing broughtxﬁy\him\;hereln byupetltlon, bill,.

. . [ .
motion or ‘otherwise.: - ) -
' . &

' : -

4, .. No Member shaIl be liable to arrest “for any civil debt,
except a-debt the contraction of which constitutes a criminal

offehce, whilst going to, attending at, or returning from a -

sitting of the\fouse of Representatives or any committee.

PART, IIT - Regulatlons of Admittance to the House of
. , Representaflves‘

?

5. No stranger shall,be entitled,-as‘of right, to enter or
. g i - - . -

to remain within the pmecincts of the House of Representatives.

-

6: (1) The Speaken.is-hereby authorised to issue orders as he '

TN é//w/f‘\‘
may in hls descretlon deem necessary for the regulatlon of th .

‘admlttance .of Strangers to the prec1nc%&é§l the Housg of Rep e-_f

- . ¢
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(2) Copies of orders made by the Speaker un?qr this sec'tzlon(l

\?ﬁﬂzbhibe duly authentlcated by the Clerk- an &hlblted in a’ con-
spicuous p031t10n in the precincts of the Hdéze of Representatlves,
and such coples when so authenticated and exhlblted, shall be

deemed to be suf&isigﬂz‘notice to all persons .affected thereby.

7. The Speaker mayiat any time order any stranger to withdraw
from the precincts of the House of Representatives without
assigning any reason therefor.

At

* PAﬁT IV - Offences and Penelties

8. .'Any persons whé3 being+a stranéer—~

| (a) enters or attempts te enter fhe precincts of the House
of Represepatives in centravention of any orders of d
the Speaker, or |

(b) fails or-refuses to withdraw. from the prec1ncts of the
House of Representatlves when ordered to withdraw there:
from by the Speaker; or .

(c) contravenes any rule made by the Speaker under thd)

< ¢

." . ‘4,

W(d) attends any sitting of "the House of Representatives or

Standing Orders; or

any committee as the representatlve cf any journal or
newspaper after the general perm1551on granted under the
Standlng Orders to the representatlve or representatives

of that journal or newspaper has been revoked,

. : i ) L
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shall be guilty of an offence and shall on summary conviction,

be 1iable to a fine not exceeding twenfy-five pounds or to

imprisonment for a term not exceeding three months, or to both

such find and imprisonmenf.

g. (1) If any perscn te the numbef of twelvé or more shall comé

in a riotous, tumultuocus or disoprderly manner to the precincts

of, the House of Representatives while the House of‘Representatives
or any committee is sitting, in order either to hinder or to
promote the passing of any bill, resolution, or other matter
depending before the House of Representatives or such committee,
thé& shall each be guilty of an offence and shall, on summary
conviction, each be liable tp a fine not'exéeeding one hundred
pounds or to imprisonméntrfor a“term not exceeding twelve months

or to both such fine and imprisonment. -

(2) If any person shall incite any other person to(come in
a riotous, tumultuocus or disorderly manner to theﬂprec"EYS of
the House of Representatives while the House of Representatives

or any committee is é&tting in order either to hinder or to pro-

&

v

mote the passing of any bill, resoiution or other matter dependin
before the House of Representatives or such committee, he shallxﬂ
- T

“a

be guilty of an offence and shali; on summary conviction, be

" 1liable to a fine not eXceediné,dne hundred poundé, or to imprison-

ment for a term not excéeding twelve'months, or to both such fine

and imprisonment. : ‘ -
— ’

10.° Any person who—- o B

‘ﬁ*}\\\
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{a)

(b)

(c)

463

whether directly or indirectly offers fo any Membér

or to any officer of the House of Representatlves any
brlbe, fee, compensation, gift or reward in order to
1nfluence him inyhis conduct as such Member or officer,
or for or in respect of the promotion of or opréition
to any bill, motion, matter, rule or thing supmifted
to or intended to bewgubmitted to the House of
Reﬁ/esentatlves or any committee; or

assaults, obstructs, molests or lnsults any Member
coming to, belng within, or going from the precincts
of khe House of kepresentatives; .

makes use of or threajz:j-to make use of any force,

violence or restraint inflicts or threatens to

" inflict any temporal or spiritual injury, damage, harm

(d)

or 1os upon or against any Member 4in lorder to compel
such Membér to declare himself in f ur of or agginst

any pro osition or matter pending or expected to be
. <

'brought'béfore the House of Repriesentatives or any

committee, or on account of such Member havihg declared
himself in favour of or against any proposition or
matter brought before the House.of Representatives or

L1
apy commlttee, or

assaults, 1nterferes with, mplests, re51sts or obstructs

rd

andy dfflcer of the House of Representatlves hhlle in

-~
the execution of his duty or while coming to-, belng_

within or going from the precincts of the House of

-
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(f)

(g)

" Orders; or 4

(h)

(1

(4

. of Representatives or such cgmmittee; or

46y

Representatives or such committee is sitting; or

presents to the House of Represenfatives or a committee-
any false, untrue, fabricated or falsified paper, book,
record or document with intent to deceive the House. ‘\

&

fails without reasonable excuse, the proof whereof

- )
shall be upon him to appear before a committee after
<

having been summoned to do’ga,un er the Standing
e

refuses to be examined before r to answer any question

put bﬁ, a~committeéi or t producé any paper, book,

‘record or other document wﬁgdh he has been required to

produce under the Standing(Q§:eré,-unless such questigp
h

or paper, book, record or other document is not, in the

opinion of the Chairman, material to the subject of the
enquiry of the committee or such refusal would be
allowed by a céurt of law; of | "
beforé!g committee, knowingly gives a false énswer

otherwise than on oath te any question material to

"the subject of the enquirjiof the committee which may

e put to him during the’'course of his examination; or
attemp%s wrongfully to interfere with or influence a

ﬁg;;;;g\éh any proceeding beforie a committee.either

befpre or after such witness has given evidence, in

-

. 5. , s
- N R i

o

connectionnfdxh such eviderice; or
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(k) prl\zg\or publishes any llbel, or publlshes either by '
wd/;s spoken or by writing any false, scandalous, er
ldefamatory matter, reflecting on the character or
proce%dings of the House of Representatives or which
tende to bring the House or Representatives into
odium, contempt, or ridicule: -
Provided that nothing in this paragraph shaii
--epply toia fair and accurate reportdgf the prereedings

of the Ho of epresentafives published in any
3 or

newspapey;
pap " e

(1) does any & f’ﬁhieh obgtructs op impedes the Hopse of
Representatives o;'any eommittee in th erforfpance
of its functione, or‘ﬁhich obstructs or impedes\ any
Member or offld&r of the House Jof Representaqpves

* the dlscharge of his duty, or
(m) abstpacts any record or qther document fhom the custody
of the Clerk, or falsifiee or impropefly alters any
: e .

: ) L . 5
records of or documents presented to the House/ofa

Representatives or any committees; i
. T

shall be guilty of an offence and shall, on summary cqhyic
be liable to a fine not exceeding one ‘rundred pounds or/to
imprisonment for a term not exceeding twelve months ‘or 0

such fine.andfﬁmgrisbnment. L. ' ) ' - e
: . Cw

. | :
-ll*ve -offlcér of the House of Rephentatlves shall for

(,_
the purpo es of thls Act and of the applicatiop of the provmslons

|

.< . . . ) ‘. o . j— N '.7‘ a&
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‘than the Attorney-Gene: shall sue for or recqﬁer any such,
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privileges of a constable.

1

~

12,  No prosecution for an offence ufder this Act shall be

instituted except with the‘?ritten sanction of the Attérney-

General,

13. (1) No Member shall . demand or ask or.accept or receive either

dlrectly or indirect®y any brjbe, fee, compensatlon, gift or

of or opposition to any bill »~ olution, matter or thing ‘sub-

mitted or intended to be submitted for the cansideration of the

House of Representatives or any committee. : .o

)
-

(2) Any person actlng in contraventlon of this sbciion shall
be liable to a penalty of five hu\aéed pounds and, 1n dition,

shall forfelt‘the amount of the wvalue s; the bribe, fes, com-

pensation, gift, or reward, aetépted or‘neéeived bj him, .
: . i

’

14, (1) The Attorney-General may sue for and recover any penalty
incurred or sum forfelted by any person under this Act as though

such penalty or sum,ware a debt to the Crown; and no persons other

]

penalty or sumi.

(2) Any sukch pénalty or sumhshall, whegnrecovered, be credited

" to the genera] revenue of The Gambia,

of the criminal law, have all the powers and enjoy all.the _ '

A

reward for or in respect of ¢r in connection with the promotlon ot /
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PART V - Misceliﬁneous
-~ .

15. Subject to the provisions of thié\f;z;/a copy of the

Journals of the Commons House of Parliamdnt of the United Kingdom

of Great Britaip and Northern Ireland printed or purporting to

be printed by the order or by the printer of the Commons House
‘aforesaid shall be received as prima facie evidence without
proof of its being Such copy upon any>epquir§ toucﬁing the *
priviliges, immunities and poyers of the House.of Representatives

or any Membeér.

-9

-

16. Updn'any enquiry touching the privileges, immunities and
powers of the House of Representatives or any Member, any copy.
of the journals -printed or purporting to be printed by the

Government Printer shall be admitted as evidence of such journals

-

in ali"courts and places withgut any proof being given that such

copy was so printéd.'\“t_F )

< '
.

17. Any person who shall print or cause to be printed a copy

of any Act now or hereafter in force, or copy of any report,

. o
papers, minutes or votes and proceedings of the House of Repre-

sentatives as purportéed to have been printed by the Government ——

Printers or by or under ‘the éuthofity of the House of Represent-
atives or by the Speaker, and the same is not so printed,’op shall
tender-in evidence any such copy as purporting to be so printed

knowing that the .same was not so printed, shall be gﬁilty of ant

IS v

" offence and shall'belliable ﬁﬁon conviction qbon_information‘in'

'(\ -

[y

the naﬁé”of.and_sigqed‘by the Attorney-General to imprisonment

. -

.
: . L X
. ,' et . -
. . - . *
- " v -
. . . o . . . o
i T el |




,judgment or verdict, as th& case may be, shall be entered for-
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for a term not exceeding three years,

18. ' Any perscn, being a aefendant in any ecivil or eriminal
proceedings for or on account or in respect of the publication

by such person or by his servant, hy order or under the authority
of the Housevof.Representatives,'of any repocts, papers, minutes,
votes or proceedings, may, on éiving to the plaintiff or pro-
secutor, as the case may be, twenty-four hours' written notice .
of his 1ntentlon »bring before the court in whlch such civil or
criminal proceedlngs are belng held a certlflcate under the hand
of the Speaker stating that the reports, papers, minutes, votes'
or proceedings in respect ‘whereof such ¢ivil or criminal pro-
ceedings have been insfituted were ﬁublished by such person or

by his servant by order or - under the authority of the Hoﬁse of
Representatives together with an affidavit verifying such

certificate, and such court shall thereupon immediately stay such
civil. or criminal proceedlngs and the same and every process

issued therein shall be deemed to be flnally determined.

13, In any ecivil or criminal proceedings instituted for pub-*
lishing any extract ffom or ahstracf of any repoft, bpaper, minutes,
votes or proceedings referred to ih sectlon 17 of this A&¢, if

the court or jury, as the g¢ase may be, be satisfi that such
extract or abstract was p bllshed bona flde and without malice,

it

the defendant or_accgsed.

20, The powers of the spéaker under this Act shall be supple-

o




!

atives.
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.
-

-

mentary to any powers conferred on him by the Constitution or

the Sfanding Orders.

21.- Nelther the Speaker nor any officer of qhe-House of Repre-
sentatives shall be subject to the Jurlsdlctlon of any court in
respect of the exercise of any power conferred on or vested in

the Speaker or such officer by or under this Act.
s

22.  Notwithstanding anything to the contrary, no process issued
by any court in the exercise of its civil jurisdiction shall be
served or executed within the precincts of the House of Repre-

sentatives while the House of Representatives is sitting or through

the Speaker, the Clerk or any officer of the House of Represent-

—— _— Y




APPENDIX III

cAP®ER 92

The House of Representatives (Witnesses' Oaths) Act

-

An Act for enabling any select committee of the House of

Representatives to administer oaths to witnesses.

N

1. This Act may be cited as the House of Representatives . !

(witnesses' Qaths) Act.
KR ”

2. 'In this Act---

"Committee" means any select committee of the House of Representatives.

3. (1) Any'Commitéee may administer'an oath to any witness
examined 5efore such committee.

(2) Any person examined as aforesaid who wilfully gives false
evig;nce shall be guilty of perjury and fiable to be prosecuted
and pgpished a?cordingly. -

(S)CWhere any,witness.to be examined upder this Act con-
scientiousl objécts to take an oath, he may make his solemn

- affirmation and declaration in the words follbwingé’--
"I ALB., do splemn Yy sincereiy,_and truly affirm and
declare that the taking of any oath is according to my
religious beiiqf unlawful, (or that I haégrﬁg’religious

) bg}ief) and I do also solemnly, sincerely,.and truly affirm
.« o
r .

‘and dedlare," etec.: i =

any solemn affirmation and declaration so made‘§hall be of the L
saﬁe'fosce and effect, and shall entail the éam¢ coﬁsequences

as an oath taken in the usual form.

Y >

A
[P S P
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L) Any oath or afflrmatlon under this Act may be admlnlstered
by such’ person or persons as may from tlme to time be empowered
for that purpose by any Standlng Order of the House of Repre—

sentatlves.
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