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ABSTRACT

The officers of Parliament now form a group which includes the Auditor General and seven

951

other “ethical regulators™. Because of its independence and the nature of its members’
mandates, this group is thought to be key to restoring the public’s faith in government.
However, the officers do not clearly fall within one of the three branches of government
and are not fully subject to democratic accountability mechanisms, raising questions about
the legitimacy of their exercise of authority. This thesis explores alternative theories for

supporting the legitimacy of officers of Parliament and draws lessons from that exercise for

the future development of this virtues-based institution.

UK., HC. Library, “Officers of Parliament: recent developments”, SN/PC/04720 (London: House of
Commons Library, 2008) at 8.
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Officers of Parliament: Accountability, Virtue and the Constitution

Introduction

Crises and pressures in the real world are the force behind developments in
government. They create situations in which legislation which follows traditional
jurisdictional and institutional patterns may be inadequate. It is at such times that an
opportunity is presented for creativity and institutional innovation. Innovation, however,
carries its own risks, including the possibility that fundamental constitutional principles will
~ be left behind.

The crisis in these early years of the twenty-first century has been one of trust.
Political scientists, pollsters, citizens’ groups and politicians themselves have charted and
bemoaned the public’s lack of confidence in its elected officials and the governments they
lead. As noted by Donald Savoie, “[p]olitical institutions, politicians and civil servants have
all fallen sharply in recent years on the public trust scale.”! Paul Thomas points out that this

e

loss of trust or ““anti-politics’ mood” has a variety of causes, and traces its beginnings to the
1970s.

Another powerful pressure which has mounted in tandem with this loss of faith in
government is the increasing scale of complexity in government itself. As a 2004 Treasury
Board publication pointed out:

[TThe government ... is the single largest organization in the country, with annual

expenditures of approximately $200 billion and over 200 departments, agencies, and

institutions that operate in every region of Canada and in over 100 other countries.
The federal public sector employs more than 450,000 people, delivering over

! Donald J. Savoie, Court Government and the Collapse of Accountability in Canada and the United Kingdom
(Toronto: University of Toronto Press, 2008) at 3.

? Paul G. Thomas, “The Emerging World of Accountability and Ethics: Parliamentary Scrutiny and Redress of
Grievances” (Paper presented to the Canadian Study for Parliament Conference, Winnipeg, 9 December 2006)
[unpublished].



1,600 programs and services. Consequently, while every transaction can be important,

ministers and senior officials find it a real challenge to remain fully informed about

all matters for which they are accountable.’

If ministers and senior civil servants have difficulty keeping track of the business that
comes within their responsibilities, other institutions, notably Parliament, face an even
greater challenge. Under our Constitution, the legislative branch has, as one of its duties,
“holding the government to account™.* In practice, this function takes a variety of forms,
from questions put to ministers in Question Period, to studies by parliamentary committees of
the estimates and performance reports of departments. But however diligently these tasks are
undertaken, there is no effective means for 308 members of the House of Commons and 106
Senators to oversee the work of 450,000 people, nor 1,600 programs and services. As noted
by Craig Forcese and Aaron Freeman, “[w]ith all the goodwill in the world, a handful of
parliamentarians, charged with a busy legislative task, cannot possibly monitor the minutiae
of government administration.”

These two realities, an unwillingness in the public to rely on the honesty and public
spirit of bureaucrats, ministers and parliamentarians, together with the inability of Parliament
to carry out its oversight task effectively, have led to the recent emphasis on “accountability”
in government. In 2006, they provided the context for the introduction and enactment of the

Federal Accountability Act.® This 314-provision statute amended 46 federal laws and

introduced two new ones. On second reading, the sponsoring minister explained that the goal

? Treasury Board Secretariat, Review of the Responsibilities and Accountabilities of Ministers and Senior
Officials — Meeting the Expectations of Canadians, (Her Majesty the Queen in Right of Canada,
represented by the President of the Treasury Board, 2005) at section 3.3, online: Treasury Board of Canada
Secretariat <http://www.tbs-sct.gc.ca/report/rev-exa/ar-er_e.asp>.
* Canada (House of Commons) v. Vaid, 2005 SCC 30, [2005] 1 S.C.R. 667 at para. 46.
: Craig Forcese & Aaron Freeman. The Laws of Government (Toronto: Irwin Law, 2005) at 405.

S.C. 2006, c. 9.


http://www.tbs-sct.gc.ca/report/rev-exa/ar-er_e.asp

of the Act was to improve Canadian’s level of trust in their government and elected officials.”
One of its key features was an expansion in the mandates, independence and number of
officers of Parliament.

What is an officer of Parliament? They are (in the order of first appointment):

1. The Auditor General of Canada (1878)

2. The Chief Electoral Officer (1920)

3. The Commissioner of Official Languages (1970)

4. The Information Commissioner (1982)

5. The Privacy Commissioner (1982)

6. The Conflict of Interest and Ethics Commissioner (2007)
7. The Public Sector Integrity Commissioner (2007)

8. The Commissioner of Lobbying (2008)

Most of these officers oversee a category of government activity, or else the extent to
which all activities are undertaken while upholding certain values. They examine the
government’s finances, conflicts of interest, management practices, information
management, language practices and administrative activity generally in order, one could
say, to “keep government honest”. These officers were considered, as a group, to be a key
tool for accomplishing the goals of the Accountability Act. In reference to this aspect of the
government’s legislative agenda, the 2006 Speech from the Throne stated: “The Government
will strengthen the capacity and independence of officers of Parliament, including the

Auditor General, to hold the Government to account.”®

! House of Commons Debates, Vol.141, No. 002 (25 April 2006) at 1010 (Hon. John Baird).
8 House of Commons Debates, Vol.141, No. 002 (4 April 2006) at 1625 (Speech from the Throne).



Why are they called “officers” or sometimes “agents” of Parliament? Because what
they do is what Parliament, under the Constitution, is responsible for doing. The term also
refers to the fact that Parliament has a role in appointing and dismissing them and that they
report directly to Parliament (not through a minister). In both respects officers of Parliament
are not unique. A few other government entities report directly to parliament or have similar
appointment mechanisms, for example the Public Service Commission (PSC), Canadian
Human Rights Commission (CHRC) and the Security Intelligence Review Committee
(SIRC). However, as will be examined in more detail later, the officers of Parliament have
attributes and responsibilities that distinguish them, as a group, from any of these institutional
comparators.

We have officers of Parliament because of a belief that only non-partisan people of
integrity, who are independent from all three branches of government (the legislature, the
executive and the judiciary) can be entrusted with the role of overseeing government. This
formula, however, represents an unusual development in the institutional and accountability
framework which is currently in place under our Constitution.

I intend to explore the question of the constitutional and theoretical significance of the
role, powers, functions and status of officers of Parliament at the federal level in Canada,

with a view to establishing the following:

1. That there is a wide-spread belief that this group of officers provide an effective

mechanism for restoring and preserving the public’s trust in government.



2. That, despite their significant differences from one another, recent developments have
formed the eight officers of Parliament into a unit within the federal government which
shares certain unique attributes;

3. That their mandates and powers give the officers the opportunity to have a significant
influence on the operations of government and the interests of Canadians;

4. That these bodies do not really “fit” within the current institutional structure of our
government, with its three branches: executive, legislative and judicial. Further,
accountability for their own activities differs from that which applies to other government
entities, as they occupy space in which supervision by the legislature, the executive and the
judiciary is minimized. These facts raise questions about the legitimacy of the exercise of
government authority by the officers.

5. That alternative arguments can be advanced to support the legitimacy of these officers and
their authority, stemming from their capacity to advance fundamental principles underlying
our system of government and because they can be seen as an expression of the general will
of the populace that integrity in government must be protected.

6. That questions about whether there should be more officers of Parliament, and whether
their mandates should be extended, should be addressed with their accountability structure,
constitutional status and basis for legitimacy in mind; and

7. That, as much as possible, the reality of their accountability and status should be reflected

in how they are presented to the public, including in legislation.

The idea that these eight officers can be examined together as a group is not without

controversy. Despite some consistency in their titles (most are called “Commissioner”) and



the common purpose ascribed to them by the Government at the time the Accountability Act
was introduced, they are a disparate group. Although most oversee government activities,
Lobbying Commissioner, the Chief Electoral Officer and, in part, the Privacy Commissioner
have mandates that are primarily directed at people who are outside the government. All are
investigative bodies, but some adjudicate individual complaints as well as conducting audits
of government institutions. The remedies available to them are usually reports with findings
and recommendations which are provided to the “complainant”, to public servants, to
ministers of the Crown, to Parliament and to the public, but some have additional
enforcement powers.

Given this variation, the fact that this list can be put together with reasonable
confidence is a new development, which also owes its existence to the Federal
Accountability Act. The Act took several steps to establish a body of such actors. Five of the
positions listed above already existed. Three more, the Conflict of Interest and Ethics
Commissioner, the Lobbying Commissioner and the Public Sector Integrity Commissioner
were created by the new legislation. All eight officers then had their appointment, tenure and
removal provisions standardized, to a great extent. The procedures by which these officers
report to Parliament were likewise made more consistent. And, as a group, almost all of
them were made subject to certain legislation — notably the Access to Information and
Privacy Acts. Since the passage of the Accountability Act there have been further
developments, which will be considered in more detail in the first chapter, that indicate the
officers are now being treated as a unit.

If they are now to be considered a body, what unites them becomes more important

than the distinctions between them. In addition to the details of consistency in appointment



and reporting, the bigger picture of the community formed by these eight officers is one
which focuses on their common purpose and status. The theory is that they act on behalf of
Parliament and, indeed, they provide valuable support to Parliament for its oversight function
— arguably making that function possible where the complexity noted above would otherwise
threaten to frustrate this essential aspect of our Constitution. However, the duties assigned
to, and assumed by, these offices go beyond Parliament’s traditional activities. It is also
obvious that they are intended to have a relationship with, and an impact on, the public,
whose trust in government they are intended to restore.

For the most part, the people in whom these jobs are confided take them very
seriously. Through the diligent and vigorous exercise of their mandates, they have the
capacity to influence the administration of government departments, the redress of grievances
against the government, the interaction between Parliament and the executive and the ways in
which government is seen and evaluated by the media and the public. In short, officers of
Parliament can have a significant, if usually indirect, role in the government of this country.

It becomes more important, therefore, to know who and what they are, in a deeper
sense. In particular, critics have raised questions relating to the legitimacy of giving this kind
of authority to officers whose institutional home, and avenues of accountability, are
increasingly hard to trace. Most of these bodies do not serve inside the legislative branch of
government. They are widely accepted to be independent, as well, from the executive. They
are not judges, and do not form part of the judicature.

What are the implications of this status and structure for the legitimacy of their
authority? A simple answer is that they are empowered by Parliament who, being sovereign

under the Constitution, can confer responsibility on anyone. But until now powers as



significant as those held by the officers of Parliament have been wielded by people who hold
a position in one of the three branches of government named in the Constitution. Further,
with the exception of the judiciary (who have a recognized role in the written Constitution)
those who exercise governmental powers in this country do so either because they are elected
or because they are responsible to the people’s elected representatives under our system of
responsible government — i.e. through a minister of the Crown. Arguably none of these three
sources of legitimacy, the structure of the Constitution, an electoral mandate or responsible
government as we know it, applies to the officers of Parliament.

Why, then, is their role considered legitimate? These are people who hold the trust of
government and the governed precisely because of their independent status and their
mandate, titles and expertise. Their authority seems to derive from the values they protect,
and are assumed to embody: values such as probity, transparency, justice and integrity. A
system of government based on trusting a small number of persons whose characters are
above reproach closely resembles one of the “true forms” of government espoused by
Aristotle in his works on politics and ethics. It may also be seen as a necessary response to
our attempts to construct a value-neutral society, one in which government is placed beyond
the belief structures that originally supplied the values or “virtues” on which many of our
governing assumptions are based. As traced by virtue ethicists like Alasdair MacIntyre, this
attempt at neutrality may have taken us “beyond virtue” to a place where government, like
society, has become disconnected from the ethical traditions necessary to underpin a strong

value system. The advent of a influential class of officers of Parliament or “ethical



regulators”, which is a phenomenon occurring in many jurisdictions world-wide, may be an
attempt to re-establish a values-based community in our current ethical “dark age”.’

The development of a values-based institution within our largely value-neutral
government may be no bad thing, in fact a necessary response to the challenges facing our
times. But it may also yield troubling inconsistencies — areas in which a lack of transparency
as to which system is really in operation can lead to confusion, inappropriate expectations or
even to injustice. It is therefore necessary to analyze the real relationship of officers of
Parliament with the executive, the legislature and the courts, as well as with the public, in
order to ensure that the legislation and surrounding structures accurately reflect the reality of
these relationships.

This analysis may yield criteria for any future expansion of the mandate or numbers
of officers of Parliament. These offices, with their high profile, non-partisan credibility and
unique constitutional status, are an attractive model for proponents of each of the various
interests or causes affected by government activity. All are going be of the view that their
subject-matter 1s both sufficiently important and sufficiently subject to interference or
indifference to merit such a structure. How should policy-makers distinguish between the
competing voices? An exploration of the status that has been given officers of Parliament,
and the underlying assumptions that justify their authority, may suggest some parameters for
additions to this interesting group of non-conforming peas in the government pod.

The shape that this thesis will take is as follows. We are going to start by asking
who the officers of Parliament are. Chapter One will look briefly at the reasons behind their

existence, their individual mandates and history and why they can now be considered as a

UK., HC. Library, “Officers of Parliament: recent developments”, SN/PC/04720 (London: House of
Commons Library, 2008) at 8; Alasdair Maclntyre, After Virtue: A Study in Moral Theory, 3" ed. (Notre Dame,
Indiana: University of Notre Dame Press, 2007) at 263.



unified group of actors at the federal level. Then we will turn to the question “why do we
care?” Chapter Two will explore the potential impact these officers can have on governance
at the federal level and on the individuals who become involved in their investigations.
Given this role, we will then consider the issue of “on what basis do these officers wield
power?” In Chapter Three we will begin to examine the legitimacy of officers of Parliament,
seeking first to place them in the governing and accountability structures mandated by the
Constitution. Chapter Four will continue this exploration, developing an alternative theory
for the legitimacy of officers of Parliament. It will be considered whether their authority
stems not from their accountability within the government but from their mandates and
appointments, per se —i.e. from the virtues they are seen to embody and enforce. Finally, we
will want to know “what next?” In Chapter Five we will set out the lessons that the
preceding analysis yields about the unique nature of these offices and their legitimacy, the
factors that should go into determining when the cadre of officers of Parliament should be

further expanded and whether there are any issues that should be the subject of reform.

A Note about terminology:

Some of the officers of Parliament are also known as “agents” of Parliament, and
some prefer the latter term. The question of whether the officers are, in law, agents of
Parliament is addressed at the end of Chapter 3 as part of determining whether they are part
of the legislative branch of government. Otherwise, for the purpose of my thesis, nothing
turns on the choice between the two terms and for consistency I have used “officer”

throughout.
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One reason for the use of an alternate term is that there are many “officers” who serve
Parliament within the legislative branch but who are not members of this group of eight
office-holders. Examples include the Speakers and Clerks of the House of Commons and the
Senate, the Parliamentary Librarian, and their deputies and other employees. The distinction
between the two groups is reflected in the entry entitled “Officers and Officials of
Parliament” on the parliamentary web site.'® In this thesis the term “officer of Parliament”
will in all cases refer to the eight office-holders listed at the beginning of this Introduction,
and never to these other officials.

As one of the central themes of this thesis is the relationship between the officers of
Parliament and the three branches of government, it is important to define what I mean when
reference is made to each branch. Although the enactment of federal legislation requires the
participation of both Parliament and the Queen, the “legislative branch” for the purposes of
this thesis refers only to the House of Commons, the Senate, and those under the authority of
the Speakers of the two chambers. The “judiciary” at the federal level refers to courts
established under section 101 of the Constitution Act, 1867 ! The “executive” refers to both
the formal executive, consisting of the Queen’s representative and the Cabinet, and to all
government departments and entities, their officers and employees — basically to everyone
who is paid out of the moneys appropriated to the Crown by Parliament.

One part of the executive which is closely implicated in what follows 1s the Treasury
Board and its supporting department, the Treasury Board Secretariat. The Treasury Board, a

committee of Queen’s Privy Council for Canada, consists of a group of Cabinet Ministers

' Library of Parliament, “Officers and Officials of Parliament”, PARLINFO v.2.02.4 (26 May 2008), online:
Parliament of Canada

<http://www2.parl.gc.ca/Parlinfo/compilations/OfficersAndOfficials/Officers AndOfficialsOfParliament.aspx?
Menu=Parl-Officiers>.

! Constitution Act, 1867 (U.K.), 30 & 31 Vict., c. 3, reprinted in R.S.C. 1985, App.11, No.5, s. 101.

11
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http://www2.parl.gc.ca/Parlinfo/compilations/OfficersAndOfficials/OfficersAndOfficialsOfParliament.aspx?%e2%80%a8Menu=Parl-Officiers

who have the right, pursuant to section 7 of the Financial Administration Act'?, to act for the
Queen’s Privy Council in all matters relating to administrative policy and financial
management in the federal public administration. The President of the Treasury Board is
responsible for tabling the executive’s spending estimates in Parliament. All requests by

government departments for funds must be approved by the Treasury Board."

2R.S.C. 1985, c. F-11, 5. 7(1).

1* Privy Council Office, A4 Guide Book for Heads of Agencies: Operations, Structures and Responsibilities in
the Federal Government (August, 1999), online: Privy Council Office <http://www.pco-
bep.ge.ca/index.asp?lang=eng&page=information&sub=publications&doc=guide2/table-eng.htm>.

12



Chapter 1: Who are the officers of Parliament and why do we have them?
A Purposes behind the creation of officers of Parliament

As noted in the Introduction, officers of Parliament are the result of a belief that only
non-partisan people of integrity, who are independent from all three branches of government,
can be entrusted with the role of overseeing government. Specifically, in the course of the
last few years, an heroic myth of sorts has been built up around eight offices in particular,
which are together seen as a key instrument in restoring the public’s lost trust in government.

At the time of the passage of the Federal Accountability Act, the group of officers of
Parliament dealt with in that legislation was characterized by the government as one of the
primary tools for holding the government to account, and enhancing accountability meant
strengthening those offices and making them more independent.'* This is also, for the most
part, the view of public administration commentators, the public and even the courts.
Writing in 2005, Peter Aucoin and Mark Jarvis described the “basic building blocks of the
Canadian system of ministerial and government accountability” as including:

o “the audits of the Office of the Auditor General on the administration of public affairs
generally and the management of the public purse in particular;

o the reviews of the administration of particular statutes by parliamentary agents,
including the Information Commissioner, the Official Languages Commissioner and
the Privacy Commissioner;”"®

The same authors noted the “paradox” that “Canadians want greater accountability of
ministers and public servants through parliamentary agencies such as the Auditor General but

have little confidence that Parliament itself is able to secure that accountability.”16

' Supra notes 6 and 8 and accompanying text.

13 Peter Aucoin and Mark D. Jarvis, Modernizing Government Accountability: A Framework for Reform
(Ottawa: Canada School of Public Service, 2005) at 20-21. The two other accountability “building blocks”
named by the authors were judicial review of administrative decisions and commissions of inquiry.

1% Ibid. at 77-78.

13



In the 2007 case of Kreiner v. Auditor General (Man.) the Manitoba Court of Queen’s
Bench shared the Aucoin and Jarvis view of the faith the public places in such officers,
saying: “There is an argument to be made that the Auditor by virtue of the title, the Act and
his job acquires an aura of impartiality and precision which from the public’s point of view
may lead to additional weight being given to conclusions by him that condemn an
individual.”"?

The eight officers considered here also describe themselves in a way that links their
independence and status as officers or agents of Parliament to their ability to perform their
oversight functions. Examples include the statement on the web site of the Commissioner of
Official Languages that, “[a]s an officer of Parliament and agent of change, the
Commissioner has a mandate to promote the Official Languages Act and oversee its full
implementation, protect the language rights of Canadians and promote linguistic duality and
bilingualism in Canada.'® The Auditor General’s web site states that her office is “an
independent and reliable source of the objective, fact-based information that Parliament
needs to fulfill one of its most important roles: holding the federal government accountable
for its stewardship of public funds”.!®

Why are such offices considered necessary in order to hold the government to

account? As noted in the Introduction, the size and complexity of government has made this

task one that parliamentarians simply cannot do, unaided. But there are additional reasons or

172007 MBQB 61, 213 Man.R. (2d) 252 at 270.

18 Office of the Commissioner of Official Languages, “About Us: Roles” (6 July 2007), online: Office of the
Commissioner of Official Languages < http://www.ocol-clo.gc.ca/html/roles_e.php>.

19 Office of the Auditor General of Canada, “Welcome to the Office of the Auditor General” (9 June 2009)
online: Office of the Auditor General of Canada <http://www.oag-
bvg.gc.ca/internet/English/admin_e_41.html>.

14


http://www.ocol-clo.gc.ca/html/roles_e.php

purposes, as well, that can be deduced from the mandate and powers of these bodies. They
fall into four general categories.

First, some aspects of government administration and activity, and the context in
which they are carried out, are so complex that an established, expert bureaucracy is required
to study, understand and oversee them.

Second, with respect to some subjects, it is assumed that the Executive will not
conform to standards of probity without being subject to a body with the means to coerce
compliance.

Third, some issues are perceived as so important to the nation’s identity or democratic
culture that they require the visibility and prestige of an independent regime, positioned at the
highest level of credibility.

Fourth, and perhaps most significantly, it is perceived that oversight of government
on some issues cannot be left to the inherently partisan and conflict-driven parliamentary
process.?’

These pressures have yielded a set of offices with a variety of mandates, status,
powers, duties and functions. There was no conscious decision on the part of any particular
federal government to create a body of accountability offices of this kind. As Nicholas
d’Ombrain has pointed out: “When governments work up the mandates of new organizations
and determine their governance arrangements, they do not think in terms of such
classifications: they ask Parliament to approve legislation tailor-made to achieve the

governments’ objectives...””' The eight officers of Parliament did not come about through

20 See Paul G. Thomas, “The past, present and future of officers of Parliament” (2003) 46 Can. Pub. Admin. 287
at 293.

*! Nicholas d’Ombrain, “Ministerial responsibility and the machinery of government”, (2007) 59 Can. Pub.
Admin. 195 at 204.
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an effort to identify the whole mandate of holding government to account and divide it up
into eight pieces. The creation of each office responded to a perceived need, focused in a
particular subject-area, which was assumed to require an officer with a particular set of
functions and powers. However, the reduction in the public’s confidence in government, and
the priority given to accountability in recent years, have led to measures which had the effect
of melding together this group of officers and attriButing to them a common purpose and
status based on the beliefs referred to above.

The degree to which these offices now form a unit of sorts will be considered in more
detail at the end of this chapter. First, we need to go back and examine the eight offices
separately. It is time to look more closely at the mandates of each of the officers of

Parliament.

B The result — the current officers of Parliament
In this section the mandate of each officer will be briefly described, together with
some sense of the history of the office and the reason it exists, in light of the four categories

of purpose suggested above.

(a) The Auditor General (AG)?
The AG is the auditor of the public accounts of Canada. Like a corporate auditor, she
prepares a statement, which is included in the report called the Public Accounts when it is
laid before the House of Commons. The Public Accounts is the statement of the

government’s financial transactions, expenditures and revenue for the year and the AG’s

22 The abbreviations that appear in the headings in this Chapter will be used throughout the thesis for the eight
officers of Parliament. A key to abbreviations can also be found in the Legend.

16



portion contains her opinion as to whether it fairly represents information in accordance with
the stated accounting practices of the federal government.”

In addition to this opinion, however, the AG prepares her own reports, up to four per
year, on a variety of other matters, including whether accounts and essential records have
been properly maintained with respect to public money and public property, whether money
has been expended for the purposes for which it was appropriated by Parliament, whether it
has been spent without due regard to economy or efficiency (also known as “value for
money”) or effects on the environment, and whether satisfactory procedures have been put in
place to measure the effectiveness of government progra,ms.24

The first AG was appointed in 1878 — a move that most consider to be a reaction to
the “Pacific Scandal” (corruption and illegal government spending connected with the
development of the national railway).” The office’s mandate has been expanded over time
from purely financial auditing to include the current “value for money” reports that are made
several times per year, and, most recently, the auditing of funding recipients. She has also
had added to her jurisdiction the requirement to review government expenditure for its
environmental effects in the context of sustainable development. For this purpose, she has
the power to appoint an officer called the Commissioner of the Environment to assist her. %

The AG’s mandate falls most clearly into the first and fourth categories of reasons
behind the creation of officers of Parliament. The large, permanent bureaucracy that is

currently housed in the Office of the AG is clearly considered necessary to study, understand

2 Financial Administration Act, supra note 12, .64 (hereafter FAA); Auditor General Act, R.S.C. 1985, c. A-
17, s. 6 (hereafter AGA).

* AGA, ibid., s. 7.

% Jeffrey Graham Bell, Agents of Parliament: The Emergence of a New Branch and Constitutional
Consequences for Canada (Ottawa: The Institute On Governance, 2006) at 7; David E. Smith, The People’s
House of Commons: Theories of Democracy in Contention (Toronto: University of Toronto Press, 2007) at 64.
% AGA, supra note 23, ss. 7.1, 7(2)(f) and 15.1.
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and evaluate the myriad government programs whose records, measurements and “value for
money” they are mandated to assess.”’ Further, placing this function in the hands of an
independent officer of Parliament means that the choice of targets for audits, as well as audit

results, are protected from inappropriate partisan or government intervention.

(b) The Chief Electoral Officer (CEO)

The CEO is responsible for the direction and supervision of federal elections,
including maintaining the registry of eligible voters and ensuring the appropriate appointment
and conduct of election officers, and for overseeing compliance with the provisions of the
Canada Elections Act.*® His duties include matters relating to nomination and leadership
contests, political financing, political broadcasts and support for the independent boundaries
commissions in charge of adjusting federal electoral districts. He appoints the Commissioner
of Canada Elections, who investigates violations of the election laws and recommends
prosecution where warranted. Following an election, it is the CEO who reports the results to
the Speaker of the House of Commons. The CEO can adapt the provisions of the Canada
Elections Act if necessary during elections, for example by extending voting hours.”

The position of CEO was established in 1920, following allegations of franchise
manipulation during the 1917 election. Originally only responsible for overseeing elections,

the mandate of the office has grown steadily as election-related regulation has become more

complicated.”

?7 The Office of the AG currently employs about 650 employees: Office of the Auditor General of Canada,
“Who We Are” (11 November 2007), online: Office of the Auditor General of Canada <http://www.oag-
bvg.gc.ca/internet/English/au_fs_e 370.html> .

%.5.C. 2000, c. 9 (hereafter CEA).

» Ibid., ss. 17, 44, 46, 318, 332, 366, and 509.

30 Bell, supra note 25 at 8, Smith, supra note 25 at 64.
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The CEO’s mandate is an example of the third and fourth reasons for creating an
officer of Parliament. Fair and free elections form the core of our democratic culture and it
seems obvious that they should not be guaranteed either from within the executive, headed by
the government of the day, nor by the elected Members of Parliament themselves. The CEO
does not actually oversee government when he administers elections, but the recent addition
of political financing and political broadcast responsibilities means that the people whose
behaviour he supervises for those purposes will often be those who have been elected to
office, some of whom will also serve in the Cabinet. In this his functions take on similarities

to those of the other officers of Parliament.

(¢) The Commissioner of Official Languages (COL)

The COL is responsible for ensuring the recognition and advancement of the status of
English and French as the official languages of Canada. In particular, he oversees
compliance with the Official Languages Act’! in “federal institutions”, which include not
only federal government departments and agencies, but Crown corporations, courts and
Parliament itself. The Act is designed to protect the public’s right to use either language in
communication with federal institutions, in proceedings in Parliament and before the federal
courts, and the right of employees of such institutions to use either language at work. The
COL also sees that the activities of federal institutions are consistent with the advancement of
English and French in official language minority communities and in Canadian society

generally.3 2

31 R.S.C. 1985 (4™ Supp.), c. 31 (hereafter OLA).
32 Ibid., ss. 2,3 and 56 and Office of the Commissioner of Official Languages, supra, note 18.
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The office dates back to 1969, and was established following the Royal Commission
on Bilingualism and Biculturalism. Reporting in 1965, the Commission considered that the
political, economic and social imbalance between English-speaking and French-speaking
communities in Canada was one of its most serious crises. One obvious symptom of the lack
of equality between the two official languages at the time was the prevalence of unilingual
proceedings and documents in Parliament.* |

With that perspective, it can be seen that the motivation behind the creation of the
COL falls into the second and third reasons for establishing officers of Parliament. Ensuring
respect for English and French was seen as an essential step to preserve our national identity
and a fair society. The structure of the office and its powers suggest a view that federal
institutions require a compliance mechanism before they will go to the considerable trouble
and expense of providing services, communications and a work environment in both

languages.

(d) The Information Commissioner (IC)

The IC’s statutory responsibilities are focussed on receiving and investigating
complaints from people who have sought access to government information and have been
refused or otherwise impeded. The IC may also, on his own initiative, formulate and
investigate a complaint regarding obtaining access to records under the Access fo Information
Act®*. His enforcement functions go beyond his own investigations, and can include

triggering court remedies and appearing in court himself to advance the interests of a person

% Office of the Commissioner of Official Languages, Annual Report 2006-2007 (25 June 2007) at 4, online:
Office of the Commissioner of Official Languages <http://www.ocol-clo.gc.ca/html/foreword_avantp2_e.php>;
see also Keith Spicer, “Still bilingual after all these years” The Ottawa Citizen (7 September 2009) A9.

3 R.S.C. 1985, c. A-1 (hereafter ATIA).
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seeking access or as a party in his own right. He reports to Parliament on the activities of his
office and on other matters within the scope of his powers, duties and functions.*

The Access to Information Act and the IC’s position were enacted in 1983, the year
after the advent of the Canadian Charter of Rights and Freedoms. It was coordinated with
the terms of the Privacy Act and the parallel office of Privacy Commissioner, created in the
same year. In the case of the privacy legislation, the office was derived from one which had
existed under the 1977 Canadian Human Rights Act, administered by an officer within the
Canadian Human Rights Commission.”

The IC is an example of the second reason for creating officers of Parliament. His

extensive investigative powers®’ and ability to trigger court processes are designed to ensure

that a reluctant government accedes to access to information requests.

(e) The Privacy Commissioner (PC)

This officer has a similar complaint investigation mandate to that of the IC. She
receives and investigates complaints from people alleging that personal information about
themselves has been illegally used or disclosed by the government or who have been refused
access to their personal information by the government. In addition, the PC investigates the

2 (33

government’s “exempt banks”, files containing personal information that the government is
not required to disclose, and, generally, examines compliance with the collection, retention

and disclosure practices mandated by the Privacy Act. 3%

% Ibid. at ss. 42, 38 and 39.

% Bell, supra note 25 at 9 and see Lavigne v. Canada (Office of the Commissioner of Official Languages), 2002
SCC 53, [2002] S.C.J. No. 55 at para. 24.

7 ATIA, supra note 33, s. 36.

#R.S.C. 1985, c. P-21, ss. 29, 36 and 37 (hereafter PA).
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The PC also has the responsibility to administer and oversee the Personal Information
Protection and Electronic Documents Act, which deals with the use of electronic documents
in place of paper in the federal government and with the treatment of personal information by
industries that come under federal jurisdiction. > Under this statute, the PC receives
complaints from those who feel their personal information has been mishandied by regulated
private sector organizations and may conduct compliance audits of those organizations. This
mandate was added in 2000. In the main, the treatment of the PC in this thesis will be limited
to her Privacy Act responsibilities, but we will return to this other statute in the last chapter.

The history of the office of PC was touched on briefly above, in our discussion of the
IC. Like the IC, it can be argued that the reasons behind the creation of the PC fall into the
second category of motivation for the creation of officers of Parliament. The PC has the
same investigative powers as the IC and the ability to trigger court processes to enforce her
decisions. In addition, given the many ways in which government interacts with the personal
information of its citizens and others, it is arguable that oversight of those activities falls into

the first category, concerning the need for an experienced and permanent bureaucracy.

(f) The Conflict of Interest and Ethics Commissioner (COIEC)
The COIEC is responsible for the administration of a newly legislated conflict of
interest code for “public office holders”. This term encompasses almost all Governor in
Council appointees, ministers of the Crown and their staff, the RCMP and military judges,

and some ministerial appointees.*® Under the Conflict of Interest Act”, the COIEC oversees

39
S.C. 2000, c. 5.
40 Judges, lieutenant governors, most diplomats and officials who serve in Parliament (such as the Clerks of the
E—llouses) are excluded. See Conflict of Interest Act, S.C. 2006, c. 9, s. 2, s. 2 (hereafter COIA).
Ibid.
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the measures taken by public office holders to eliminate or avoid conflicts of interest, such as
financial measures, public declarations of financial interests, recusals from decision-making
in certain cases and divestment of assets. She also provides advice with respect to public
office holders after they have left the government. Such people are prohibited from taking
improper advantage of their former offices.*?

The COIEC has a variety of powers connected with these responsibilities, including
the provision of advice, investigative powers, authority to provide exemptions from the rules
and an administrative monetary penalty scheme (limited to violations of the disclosure and
divestment portions of the Act). Her chief remedies, if she uncovers real conflicts of interest
among public office holders, are the ability to order a public office holder to take compliance
measures and reports to the Prime Minister and the public.”

This office had its origin in that of the Ethics Counsellor, originally established to
provide informal advice to the Prime Minister and public office holders on the unlegislated
conflict of interest code that each new Prime Minister put in place on taking office.* The
Counsellor was first formalized into an Ethics Commissioner, under the Parliament of
Canada Act®, where the office acquired responsibility, as well, for administering the House
of Commons’ own conflict of interest and ethics code, provided for in the Standing Orders of
the House. The COIEC retains this responsibility which may explain why, alone among the

officers of Parliament, her office is actually situated within the legislative branch. She, her

“2 Ibid. ss. 28-30, 33-36, and 43.

“ Ibid. ss. 38, 43, 48 and 52-57.

*In 1996 the Ethics Counsellor also acquired responsibilities under the Lobbyists Registration Act, R.S.C. 1985
(4™ Supp.), c. 44, as am. by An Act to amend the Lobbyists Registration Act, S.C. 2003, c. 10. See Democracy
Watch v. Canada (Attorney General), 2004 FC 969, [2004] 4 F.C.R. 83 at para. 3.

* An Act to amend the Parliament of Canada Act (Ethics Commissioner and Senate Ethics Officer) and other
Acts in consequence, S.C. 2004, c. 7, ss. 72.01, 72.05.
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staff and expenses, are all paid directly out of Parliament’s budget, and her work under the
House’s code is protected by parliamentary privilege.*®

What the COIEC does, overseeing the ethical behaviour of ministers and their senior
appointees, could be seen as the core of what Parliament itself does when it holds
government to account. It cannot, then, be said to be a function that must inherently be free
of partisan influences. The most logical explanation for the office, therefore, is the third
reason: the need to give a high profile to the issue of the ethical behaviour of powerful
government office holders, through an office with credibility. This last feature is underlined
by the fact that the COIEC is the only officer of Parliament with detailed qualification criteria

for appointment.*’

(g) The Public Sector Integrity Commissioner (PSIC)

The duties of the PSIC are set out in the Public Servants Disclosure Protection Act™.
They include receiving and investigating disclosures of “wrongdoing” in government by
public servants, developing methods for such disclosures to happen in confidence, advising
chief executives of government departments about how to correct wrongdoing and receiving,
investigating and potentially referring complaints about “reprisals” to adjudication.
“Wrongdoing” includes illegal activity, misuse of public funds or assets, gross
mismanagement, the creation of danger to life, health, safety or the environment and serious
breaches of codes of conduct which the Act requires the Treasury Board and departments to

establish. “Reprisals” are measures, such as discipline, taken against a public servant

“ Parliament of Canada Act, R.S.C. 1985, c. P-1, ss. 84 and 86. The consideration of the COIEC in this thesis
will not include the oversight of the House of Commons code, except for comparative purposes. We will focus
instead on the administration of the Conflict of Interest Act.

*7 See infra note 149 and accompanying text.

*5.C. 2005, c. 46 (hereafter PSDPA).
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because he or she made a disclosure under the Act. The PSIC has no order-making authority,
but does possess extensive investigatory powers, and exercises its corrective mandate
through reports to chief executives, the minister responsible for the department in question
and Parliament. The bodies that come under her jurisdiction include most of the government
departments and agencies covered by the Financial Administration Act®, including Crown
corporations, with certain exceptions and adjustments made in particular cases.”®

The office of the PSIC originated as an internal position in the Treasury Board
Secretariat, which was created to administer the “Values and Ethics Code for the Public
Service”, a policy approved by Treasury Board under the Financial Administration Act.”
When the Public Service Disclosure Protection Act was first introduced in 2004, the job of
receiving disclosures of wrongdoing, including reprisals, was given to the President of the
Public Service Commission.>® Extensive amendments were made to the Bill before it was
passed in 2005 and again before it was brought into force. The 2006 Federal Accountability
Act created the separate office of the PSIC as an officer of Parliament.”> Another significant
amendment was the creation of the Public Service Disclosure Protection Tribunal, an
administrative tribunal consisting of judges, to which the PSIC may refer reprisal complaints
for adjudication.>

Like the COIEC, the PSIC carries out functions that were at the core of Parliament’s

oversight of the executive — the detection and correction of wrongdoing in government. Her

* Supra, note 12.

%0 Public Servants Disclosure Protection Act, supra note 48, ss. 2, 8, 19.1, 22 and 37.

*! Treasury Board of Canada Secretariat, “Values and Ethics Code for the Public Service” (policy) online:
Treasury Board of Canada Secretariat <http://www.tbs-sct.gc.ca/pubs_pol/hrpubs/TB_851/vec-cve/1-eng.asp>;
supra, note 12.

2 Bill C-11, 4n Act to establish a procedure for the disclosure of wrongdoings in the public sector, including
the protection of persons who disclose the wrongdoings, 1* Sess., 38" Parl., 2004, cl. 22 (first reading, October
8, 2004).

53 Supra, note 6, s. 39.

% Ibid., 5. 20.7.
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Act provides an avenue for public servants to disclose wrongdoing, something they could
have done through their members of Parliament, but that mechanism was considered
insufficient. Consequently, the main motivating factor for the PSIC’s office would appear to
be providing a visible and credible method for wrongdoing to be disclosed, investigated and

corrected.

(h) The Commissioner of Lobbying (LC)

This officer’s jurisdiction, as set out in the Lobbying Act>, has chiefly to do with the
regulation of those who, for payment, communicate with office holders in the government for
a variety of prescribed purposes, mainly having to do with access to programs, legislative
development and government contracts. People engaged in this business must register
themselves under the Act, which sets out an extensive list of information that they must
include in returns to be included in the registry. The Act also contains a further list of
restrictions on “designated public office holders” as concerns their employment as lobbyists
during the five years after they leave office. The LC’s responsibilities are to maintain the
registry, provide exemptions from the Act’s requirements where warranted, and develop and
oversee the “Lobbyists’ Code of Conduct”. In the course of administering the Act or the
code she may conduct investigations, reporting the results to Parliament or, where an offence
under the Act is suspected, advise a peace officer.”®

The LC’s responsibilities were originally assumed by the Ethics Counsellor, the
precursor to the COIEC.”” Later, they were carried out by the Registrar of Lobbyists, an

official who served first in the Department of Industry and later in the Treasury Board

»R.S.C. 1985 (4" Supp.), c. 44 (hereafier LA).
% Ibid., ss. 9,10.1, 10.2, 10.4, 10.5.
*7 Lobbyists Registration Act, R.S.C. 1985 (4" Supp.), c. 44, s. 2(1), as enacted by S.C. 1995, c. 12, s. 1.
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Secretariat.”® The Federal Accountability Act made amendments to the Lobbying Act putting
into place an officer of Parliament to perform this function.”

The reasons behind the creation of this position as an officer of Parliament would
seem to have to do mostly with the perception that partisan oversight is inappropriate for an
activity as highly political as lobbying. As well, allegations of inappropriate lobbying may
have led to the desire to have a high profile office charged with the task. However, it should
be noted that this officer’s oversight of government is mostly indirect. The people who are
subject to her authority are all outside the public service, including former public office
holders. Her official interaction with people currently serving within government is limited

to the collection of information.

C Do the officers of Parliament form a unit?

This description of mandates and purposes reveals that the eight officers of
Parliament perform very different tasks for reasons which also, to some extent, diverge.
Later we will see that the functions of several of them are actually more similar to other
government bodies, which do not share their status and title. It should also be noted that no
statute actually uses the term “officers of Parliament” to describe either this group of officials
or any one of them individually.

Writing in 2003, Paul Thomas noted that the term “officer of Parliament” was
“ambiguous”.®® Part of the confusion stemmed from the fact that the term also connoted

someone who worked within the legislative branch, such as the Speakers and Clerks and of

%% Democracy Watch v. Campbell, 2008 F.C. 214, 324 F.T.R. 44 at para. 11 (CanLlII).
% Supra, note 6, s. 68.
80 Supra note 20 at 292.
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the House of Commons and the Senate and the Parliamentary Librarian.' The officers who
are the subject of this paper perform very different tasks from those employed to provide
procedural and administrative services to the two Houses.

Why then does this thesis treat these office-holders as a unit, and as together
constituting a phenomenon whose advent marks an interesting development in the governing
structures of this country? The answer is two-fold. First, while the purposes behind their
creation fall into more than one category, they do share an underlying theme — the protection
and promotion of integrity and transparency in government. Second, while it is true that
other bodies exist who have a similar purpose, this group of officers has been singled out and
treated differently by legislation, parliamentary rules and procedures, and government policy.
Furthermore, the specific differences that distinguish the officers are not uniform, no one or
two officers is different from the others in every respect. This section will explore the
legislative and other measures which have enhanced the cohesion of the officers of

~ Parliament.

(a) Federal Accountability Act

The Federal Accountability Act itself does not use the term “officer of Parliament”.%?

But the background materials prepared by the sponsoring department and the Library of

Parliament’s legislative summary both indicate that various of its measures were aimed at

2763

“officers of Parliament™® or “Agents and Officers of Parliament”® as a group. One set of

8! See “Note about Terminology” above.

62 Supra, note 6.

63 Library of Parliament, “Legislative Summary, Bill C-2: The Federal Accountability Act” LS-522E (18
December 2006), online: Parliament of Canada, LEGISinfo,
<http://www.parl.gc.ca/LEGISINFO/index.asp?Language=E&query=4649&Session=14& List=Is#part2>.

8 Government of Canada, Fact Sheets re Federal Accountability Act, “Making qualified government
appointments” (17 April 2007), on-line: Government of Canada, <www.faa-lfi.gc.ca/fs-fi/16/06fs-fi-eng.asp>.
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provisions standardized the appointment procedures for the five existing officers of
Parliament and extended those same provisions to the three new officers created by the Act
(the COIEC, PSIC and LC). Removal provisions were also standardized, as was tenure for
all but the AG and CEO. These provisions were included in a Part of the Bill entitled
“Supporting Parliament”.%

They were also made subject to each other. Another set of Accountability Act
provisions added all the officers of Parliament, except the COIEC, to the definition of
“government institution” for purposes of the Access to Information Act. Any of the officers
that were missing from the same definition under the Privacy Act were also added to that
statute, except, again, the COIEC. A series of sections were inserted as a block in the
“Exemptions” portion of the Access to Information Act to protect material created or obtained
by the officers in the course of their investigations from being disclosed pursuant to an access
request until the investigation and all related proceedings are complete.66

The new officers of Parliament were added to a list in the Official Languages Act that
now contains all of the officers except the COIEC. This provision, s.24(2), gives all these
bodies the duty to ensure that any member of the public can communicate with and obtain
services from all of its offices in either official language.®’

Another Accountability Act standardization was the addition of an immunity clause

for the AG. As considered in more detail in Chapter 3, the legislation of seven of the officers

of Parliament now protects them from criminal or civil liability for anything done or said in

65 Supra, note 6, Pt. 2, ss. 109-120.

% Ibid., ss. 141-172.01 and 181-193. There is no time limit on the exemption in the case of the CEO.

8 Ibid., ss. 96, 222. Most government institutions have such an obligation only with respect to their head
offices, offices located in the National Capital Region, or in places where there is significant demand for
communications in both languages.
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the course of their duties and from being competent or compellable witnesses in any court

proceeding other than a prosecution for perjury.®®

(b) Standing Order 111.1(1)

One of the Standing Orders of the House of Commons now actually uses the term
“Officer of Parliament”. Where such an official is to be appointed, Standing Order 111.1(1)
sets out a single mechanism for Parliament’s involvement to be obtained, including a referral
to the appropriate standing committee. No list of the positions that qualify for this process is
included, although it is of interest that the COIEC is actually listed separately in the Standing

Order, as are the Clerk of the House and the Parliamentary Librarian.®

(c) Officers of Parliament Working Group

The officers themselves have taken up their communal cause and have banded
together into a working group. Both the IC and the AG included comments on the progress
of this group in their 2008 reports. They describe work undertaken in cooperation with the
Treasury Board Secretariat to address the perceived problem that the government policies
promulgated by the Treasury Board and other central agencies apply to the officers of
Parliament in the same way that they do to other government institutions. This is seen by the
officers as undermining their independence. The officers have apparently provided the
Treasury Board with a set of “working principles” that outlines how and when such policies

should apply to their offices. Consultations are on-going.”

% Ibid., 5. 305. Neither the CEO nor the LC are provided with such immunities.

% Canada, House of Commons, Standing Orders of the House of Commons (June, 2009), c. 13, S.0. 111.1(1).

7 Canada, Office of the Information Commissioner, 4nnual Report 2007-2008 (14 May 2008), online: Office of
the Information Commissioner <http://www.infocom.gc.ca/reports/2008-2009-¢.asp>; Treasury Board of
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This unity of effort has yielded fruit, in the form of some cooperative substantive
undertakings, such as the joint AG/PC report on managing identity information, issued on
February 12, 2009.”" It has also resulted (and been part of) some substantial administrative
changes, such as the introduction of the ad hoc parliamentary panel to oversee the budgets
and estimates procedure of officers of Parliament. The panel’s work is described in more

detail in Chapter 3.

(d) Key similarities

Different as the functions and roles of the officers may be, there are certain
identifying characteristics which they possess and other government bodies do not. Not all of
these factors are standard across all eight offices but the pattern of similarities and
differences does not exclude any one officer in particular from claiming kinship with the rest.

The statutes creating officers of Parliament contemplate that they will report directly
to Parliament, not through a Minister of the Crown. As we will see, this is a very unusual
reporting relationship for a government institution. Further, the officers do not just report
annually, but also when they feel special reports are urgently needed and, in most cases, on
the results of each of their investigations. In some cases all investigations are automatically
the subject of reports to Parliament, in others, only where the relevant government body has
not taken sufficient steps, in the view of the officer, to comply with the recommendations

coming out of the investigation.

Canada Secretariat, Estimates, Reports on Plans and Priorities, 2008, “Office of the Auditor General of
Canada” (12 February, 2008), online: Treasury Board of Canada Secretariat <http://www.tbs-
sct.gc.ca/rpp/2008-2009/inst/aud/aud02-eng.asp#sec2p2>.

! Office of the Auditor General of Canada, 2009 February Report of the Auditor General of Canada,
“Managing Identity Information” (12 February 2009), online: Office of the Auditor General of Canada
<http://www.oag-bvg.gc.ca/internet/English/oth_200902_e 32154.html#hd3a>.

" See infra note 170 and accompanying text.
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Of the bodies that are similar in function to the officers of Parliament, only these
officers have legislation that requires that their reports be referred to a committee of the
House of Commons or the Senate that has been designated for the purpose of reviewing those
reports.”

And the officers of Parliament are the only officials who are appointed using the quite
unusual formula which the Federal Accountability Act has introduced, a formula which

requires all of executive, parliamentary and political input in the selection of the incumbent.”*

D Conclusion

Clearly there is a wide variety in the subject-matter that has been entrusted to officers
of Parliament. However, both in the substance of the mandates, and in the reasons they were
created or expanded, it is possible to discern some themes. Four of these are probity,
transparency, justice and integrity. Probity, or the value of respect for rules, is represented by
the AG’s mandate, the conflict of interest mission of the COIEC, and by the assumption that
some rules, like the workplace recognition of official languages, require additional incentives
and oversight. Transparency is enhanced by the work of the IC, and by the disclosure of
government practices generally, such as its use of personal information and the interaction
between public office holders and lobbyists. Justice is promoted by officers of Parliament, as
well, but generally in a community-based way, rather than through the protection of the
rights of the individual. Examples are the work of the COL and the CEO in protecting the
language rights of English and French-speaking minorities and the fairness of electoral

boundaries and party politics. However, ethical rules and the correction of “wrongdoing”,

7 Although this is not true of all the officers of Parliament. See discussion at infra note 211 and accompanying
text.
7 Supra, note 65.
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even in the absence of enforceable legal rights, are very much the subject of interactions
between these officers and individuals, as illustrated by the work of the PSIC, the LC and the
COIEC. In fact, the promotion of ethical integrity is a thread that runs through the mandates
of all of the officers of Parliament, from the work of the AG to ensure value is achieved when
public money is spent, to the capacity of the PC and the IC to go to court on behalf of people
who have been wrongfully denied access to personal or government information. For this
reason people with similar functions in other jurisdictions have been called “ethical
regulators”.”

Creating and empowering officers of Parliament with these responsibilities is a sign
that these themes are intended to be more than pious hopes or goals to be enforced
haphazardly, through questions to ministers in Parliament, committee reviews of
departmental performance reports or individual complaints to MPs or departments. As
explored in the next chapter, the specific functions through which the officers accomplish
their mandates have the potential to touch many aspects of governing and relationships
between the public and government. The fact that these themes, in particular, were chosen to
be made operational in this way represents a legislative judgment that ordinary government
institutions were insufficient to protect these values, there was an objective need to protect
them and it was both acceptable and appropriate to give this responsibility to people who are
largely independent from the other branches of government. This last point will be discussed
in more detail in Chapter 3.

Further, recent developments have welded the officers into a unit which shares both a

unique status and some key characteristics. The result is an institution that is assumed to be

" UK., H.C. Library, supra note 9.
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both trust-worthy and trust-restoring. The implications of this assumption will be considered

further in Chapter 4. We turn next to an examination of the impact of officers of Parliament.
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Chapter 2: Why are officers of Parliament important?

The politicians and public administration experts who advocated strengthening the
role of officers of Parliament clearly had a reason to care about their mandates and
legitimacy. They were seen as the means to restore something considered precious in our
society and essential to our system of government — public trust. But are there other reasons
that justify the examination undertaken in this thesis? Do officers of Parliament have any
real importance as regards the lives of Canadians or the ordering of their government?

In this chapter we are going to examine some of the ways in which officers of
Parliament affect government accountability and the interests of individuals. The work of
officers of Parliament is intended to have a significant impact on the activities of
parliamentarians and, in particular, parliamentary committees. However, their functions are
not limited to supporting the traditional responsibilities of Parliament. Both by statutory
design, and because of the roles that the officers have taken on in the implementation of their
legislation, their efforts extend well beyond the passive provision of information to the
legislature.

The functions of officers of Parliament consist of: audits and investigations of
government activity; investigating complaints about government activity (also known as the
“ombudsman” function’®); the promotion of best practices, often through direct interaction
with government departments and agencies; and information for and advice to Parliament,
including with respect to legislation. To accomplish these functions, the officers have been
given a variety of tools and powers, some quite extensive. The nature of these mechanisms,

and the use the officers have made of them, illustrates the effect they can have on the redress

76 Smith, supra note 25 at 65. See also Office of the Commissioner of Official Languages, 4nnual Report 2007-
2008 (29 May 2008), online: Office of the Commissioner of Official Languages <http://www.ocol-
clo.gc.ca/html/ar_ra_2007 08 _e.php>.
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of citizen complaints, the careers of persons whose activities are examined, the conduct of
government business, the work of parliamentarians and the interests and perceptions of
members of the public. We will be examining each of these areas of impact in turn, for the
purpose of tracing the influence of officers of Parliament. (For the abbreviations used in this

chapter and those that follow, see the Legend.)

A Impact on individuals

(a) Complainants

For most of the officers, their relationship with complainants is very important. At
times it can be more important than their relationship with Parliament. For example, the IC’s
annual report to Parliament did not attract a single hearing by the committee designated to
receive it over a period of 16 years. Howevér, during that time, the IC’s office received and
investigated hundreds of individual complaints per year.”’

| The interaction with complainants takes a different form depending on the officer, but

in most cases, there is a significant portion of the mandate that is focussed on responding to
the concerns of individuals. It is interesting to examine these relationships through the lens
of the theory that the officers’ main role is to support Parliament. In only one case are the
relevant statutory provisions drafted in a way that would suggest that the relationship is
three-way: officer-parliamentarian-complainant. In all other cases the officer’s relationship
with the individual complainant is direct.

The traditional model is reflected in the mandate of the COIEC. She receives formal

complaints, whether they originate with members of the public or not, only from members of

"7 Canada, Office of the Information Commissioner, Annual Report: 1998-1999 (29 May 2007), online: Office
of the Information Commissioner <http://www.infocom.gc.ca/reports/1998-1999-e.asp>.
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the House of Commons and Senators. The member of Parliament may only pass on the
complaint when the member has reason to believe a public office holder or former public
office holder has contravened the Conflict of Interest Act. The COIEC then investigates and
reports her findings and conclusion to the member of Parliament who requested the
examination, the person who is the subject of the report and the Prime Minister. Reports on
individual cases involving public office holders do not go to Parliament itself but are made
available to the public. The statute does not require her to report directly to the member of
the public who raised the complaint in the first place.”®

Other officers have a formally recognized relationship with complainants, one that
extends from the acceptance and investigation of complaints, to the monitoring of
compliance with recommendations, advice about legal remedies, and representation in court.
In this category are the IC, PC, COL and PSIC.

The IC, PC and COL are required to receive and investigate complaints filed by any
member of the public who believes their rights and interests under the relevant legislation are
not being respected. All three report the results of their investigations to the complainant
directly. They all have the further duty to report to the complainant where, in their opinion,
their recommendations are not adequately implemented by the government institution. If, in

the end, the complainant is still not satisfied with the response of the government institution,

8 COIA, supra note 40, s. 44. This mechanism is similar to the means by which the jurisdiction of the U.K.
Parliamentary Commissioner for Administration (more commonly called “the Ombudsman) is triggered. This
officer, who has powers and duties very similar to those of the Canadian officers of Parliament, investigates
complaints from citizens about maladministration on the part of the British bureaucracy, but only after the
complaint is relayed by a member of Parliament. Interestingly, the referral mechanism has come to be seen as a
hindrance by the Ombudsman herself and those who comment on the development of her office, including
members of Parliament themselves. Unlike the COIEC, the U.K. Ombudsman has no capacity to conduct
examinations on her own initiative. See Parliamentary Commissioner Act 1967 (UK.), 1967, c.13; Oonagh
Gay and Barry K Winetrobe, Officers of Parliament: Transforming the Role (London: The Constitution Unit,
School of Public Policy, UCL, 2003) at 16-17.
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under all three statutes there is a right to pursue the matter in court. The IC and PC have a
duty to inform the complainant of their rights in this respect, where the government
institution continues to refuse access to the requested information. And all three of these
officers may then take the additional step of either going to court themselves to seek a
remedy against the institution, or appearing before the court on behalf of the complainant.”

The PSIC receives disclosures about wrongdoing within the meaning provided in her
Act not from the public at large but from public servants. Public servants and former public
servants also file with her complaints of reprisals taken against them as a result of their
having made such disclosures. The relationship that exists between a discloser or
complainant and the PSIC includes the possibility of obtaining legal advice about the
operation of the statute, either provided directly by the PSIC’s office itself, or through the
provision of money to cover advice by private sector lawyers. In the case of reprisal
complaints, if the PSIC decides to refer the matter to the Public Servants Disclosure
Protection Tribunal, she will also appear as a party before the tribunal, although not on behalf
of the complainant.*

The CEO may receive complaints about an election from any candidate, candidate’s
agent, leader or chief agent of party, as well as suggestions about changes to the legislation.
The CEO does not respond directly to the complainant, but may include any document or
summary of a document that relates to a complaint in the reports he files with the Speaker
after an election. As noted in the last chapter, the CEO has the power to adjust the
application of his statute. He may also trigger an investigation by the Commissioner of

Elections if he believes that an offence under the Act has been committed or that the

7 ATIA, supra note 34, ss. 30, 37, 42; PA, supra note 38, ss. 29, 35, 36; OLA, supra note 31, ss. 58, 65, 78.
% PSDPA, supra note 48, ss. 13, 19.1, 25.1, 20.4, 21.4(2).
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Commissioner should seek another kind of remedy, such as a decision by the Federal Court
to de-register a party.*’

The AG has no statutory duty or authority to receive complaints or disclosures about
her main audit function. Her statute does allow for petitions to be filed with her office by any
resident of Canada about an environmental matter that is the responsibility of a government
department.®

Formal complaints are not, however, the only way in which investigations by the
officers can be triggered. Almost all of them have the authority to conduct investigations on
their own initiative, either by filing their own “complaint” or as part of their general duties to
investigate or examine government activities within their mandates. Information received
from members of the public, whether or not there is a formal process for such disclosures,
can go into forming an officer’s reason to believe that an investigation is warranted. For
example, in her November, 2006 report the AG indicated that one of her investigations was
undertaken as the result of an anonymous complaint about activities in the Office of the
Correctional Investigator.®®

It is also clear that those officers whose complaint-receiving authority is limited to a
particular class of persons, may nonetheless accept, consider and act upon information
received from anyone. In the case of the PSIC, this is made clear in the statute, which refers
to information provided to the PSIC by a person who is not a public servant, upon which the

PSIC may base a belief that wrongdoing has been committed, and commence an

8 CEA, supra note 28, ss. 537, 510, 521.1.

2 AGA, supra note 23, ss. 22-23. The petition is sent to the minister responsible for the department, who must
respond to the petitioner. The Commissioner of the Environment, an officer who serves in the Office of the
AG, may conduct examinations and inquiries to monitor ministers’ replies. The results of those examinations
are reported to Parliament.

¥ Office of the Auditor General of Canada, 2006 November Report of the Auditor General of 