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\ o ‘ CHAPTER ONE

fINTRODUGTIONI THE ﬁATURE AND EXTEﬂT OF ‘THE PROBLEM

; The surprising fact about political life, according
fto Hume, is the ease with which people obey their government.
fWhy is 3his 807 To be sure, there are several reasons why

" citizens obey their gqvefhment and abide by the law, These
reasons vary from simple habituation to a most rational
calculation of advantage. Sometimes. it does not éven occur
to citizens to do anything'otherwthan to obey. Bﬁt even when
the possibility of disobadience does occur (for example, in
cases where thaﬁe is =& lonfllct batween personal moral

, convictions and 'what the State demands), the citizens are
more .often than not restrained by fear of the' 'probable '
consequences of disobedience. It must pe admitted, however,
that fear or force.alone will not always be sufficient to
Eecu;e universal obedience to law at all times, The history
of civil rights movements in the United States in the 1960's
and elsewhere is a‘telling evidence of this. How then do we
jpstify the general practice of obédience to law? This }s
the problem which this essay proposes to examine -- a complex
problem traditionally described as the problem of Political
Dbligation.

This problem or, (to use Professor H. Pitkin's now

popular characterisation of it), "this cluster of problems"

has been construed in different ways by different philosophers

N\ : v
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in differént periodé of history. It has, for example, '
been c&nstrued as the problem of whether the obligation to
obey #&nd support the State and its laws is in any ﬁaﬁ
distinctive or Special.l Or is it merely a get of moral

' obligations as they happén to apply to 1aw and tﬁ% state

in a particular circumstance?2 Again it has been construed
ag the problem of~whefher there are in fact nation-states
which enjoy de jure authority in contradiatinction to
merely claiming fo have such authorify? Fingily, the
problem of political oﬁligation has been'con;trued'and
discussed -~ perhaps more pefsistently - és the proﬁlem of
whether a glven peréon P has a primas facle obligatidn to
obey his government in so far.as this latter éxercises
political authority over him. So construed, the central
question of political\gg}igation has been taken to.bel

Why should P obey the law? Let us cali this The Theme-

—

Question or simply T-Q.

In.récent times, some philosoPhefé; (among them
J.€. Rees and Margaret'Macdonald) have been concerned to
ghow tﬁat the Theme-Question poses a pseudo-quéstion in o

far as the question is meaningless in the legal cOntext.3

-~

I3

1, John Chapman, "The moral foundations of Political
obligations” in NOMOS XIIs Political and Iegal

Obligation (New Yorks Atherton Press Inc., 1970),
PDP. 1 ff. s

4

2, E.F. Carritt, Morals and Politics (0xford:> At the
/Clarendon Press, 1935). .
v

3. J.C. Rees, "The limitations of Political Theory", in
Political Studies, vol. 11, (1954), pp. 245-253;
" M, Macdonald, "The Language of Politlical Theory",

in A, Flew's (ed.) Logic and Language, 1st Series
(oxfords Blackwell, 1952), pp. 167-186,

et ot o e L
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But‘it geems presumptuous to me to dismiss T-Q as a péeudo
quéstioﬂ withoﬁt gsome discugsion as to the nature of the )

state and laﬁ and‘ihe relation between them. Besides, ev n
though the Theme-Question miéht be meaningless iri one | \
context it still does not follow that it is necessarilyJ
meaningless in other contexts. The dirferent contexts -
legal. political and moral == in which the question features
need to be sorted out in order to determine in what context,

if any, the question retains lts meaningfulness. Not too

>surprisingly. John R. Carnes has argued persuasively that

T-Q ig ndt a politicai quesfion, but a moral‘oﬁe;u I shall
attempt to clarify this yiehﬁoint in chapter two. My
concern in this introductory chapter is to define the nature
of the problem. For in dﬁgling with the problem of |
political obligation, philosophers have often overlooked
the fact that there is here not Jjust one question, but
several, distinct though related questions which sometimes

require quite separate considerations, I shall,now try to

"distinguish these questions, and identify the one with
-which I shall be princiﬁélly concerned.

4, J.R. Carnes, "Why should I obey the Law?" in Ethics)
vol, LXXI, (Oct. 1960). pp. 14-26, '

L I
-
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What sort qf.questions nawe political philosophers
heen asking and diécussing-under ‘the heading of ﬁolitical
obllgation? S.I. Benn and R.S, Peters remind us that the
peOple who have been troubled by the practice of obedlence
to'law haQe not necessarily been professional philosophers,

-but have sometimes been'practical men writing to justify a
polltlcal upheaval or revolution, or men contemplating civil
disobedience on principle.5 Such men have asked the more or
less practlcal question of when,“o; under what condltiona,
ocbedience or disobedience to law is required and justified;
what sort of principles could help a man decide when and
when not he has a dﬁty to pbey the commands of his
political superiors. But in asking these questions, these
men are not, I hope; gimply seeking to know how in fact
people do behave vis-a~vis political authority. They are
not, in other words, merély askingfﬁgéstions concerning a
theory of political behaviour. Rather thelr questions relate
to what Joseph Tussman has calIed the question "What should
I do?"s '

There are two radically distinct points
of view of perspectives from which
political 1ife or the political process
can be studied, PFirst, there is the
perspective of the external observer

~

5. S,I. Benn and R.S, Peterss Social Principles and the
. Democratic State (Londons George Allen and Unwin,
1959}, p. 299~300. :

—— e
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concerned with the description of .
political behaviour. This is continuous
with the interest in prediction of such
behaviour since, of course, an adequate
4 description may reveal patterns which
A form the basis of prediction., This
' perspective, intrinsic to most of what
1{ is called 'social science’ might, then,
be called 'descriptive-predictive®
Brought to bear upon the.political
agent or decision-maker its basie
question is 'what will he do?°

>

But second, there is the®boint of
view, not of the observer, but of the
person (or persdns) within a tribunal
confronting his task., And this task )
is not predicting but deciding; the = ~
g - - question is not what will he do but
: 'what should I de'. I shall call this
essentially 'normative' or ‘practical 6
perspective, the ‘'perspective of action'.

Richard Flathman has similarly argued in hid Political

Obligation that the practice of politicél'ﬁbligatioﬁ

beiongs properly within the realmqof actioﬁi not behaviour.'(

lie does not think that people ask the question "Why should

I obey the law?” out of habit but in circumstances that

cali for good reasons for deciding to obey or not to obey

the 1aw.7 ~
The concern over the practice of institutional

obedience has also been expressed in the form: whom are wq,.

obligated to obey?. The use of 'obligation' in the paradigmatic

contexts of promising and contracting, where the obligation

*

6. Joseph Tussman: Obligation and the Body Politic
S (Oxford University Press: London, New York, -
Oxford, reprint . 1973), p. 12. s

7. R. Fléfh?an. Political Obligation, (Atheneums New York,
1972). :

'& - .
- , @™ ’ V




B

B D e e T g

.
14 v

is owed to specifie individuals has _tended to obscure

&

the fact that the obligation in the. axpression political
obligation' is a funetion of the relationship between

the individual and the legal system. Although Profeqpcr
Hart has recently saggested that we speak of the
obligation in terms of an “accepiance of the legal system"

or allegiance to the system ,%1t still makes sense to asks
"whose legal system" in a situation of civil war or o
revolution.gr \ 7

Fro aaking "whom are we obligated to obey » it is a.

short step 1 asking. as does Professor Pitkin, "Is there

really a difference hetween legitimate_authority and mere

‘coercion?” Not infrequentlw, in these days, of coups and

counter-coups, people find themselves obeying the decrees

and commands of X-government who has just ousted Y-government °
in a coup d'ftat, Who is the 1egitiﬁate authority? Or are
terms like 'legitimate', 'authority’, 'obligation"parts of :
an "elaborate social swindle, used to clothe those highway
robbers who have the approval of society w1th a mantle of
moralistic sanct1ty"?9 .

One most obvious answer to the question of logiti-

mation is the reductionist-realist solution of "might is

'right". This solution resolves the problem by denying- that

8. HK.L.A. Hart) ' The Concept of Law (Oxford, 1970), p. '198f..4
134, 196,

* 9. H. Pitking "Obligation and Consent - I", Ameriean

Political Science Rev1ew, 59 (1965). PD. 990-999,

\\
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éhere islany reai difference between de facto.gnévde jure‘
authoriEies and/or by-claiming that the“problemrof legiti- ‘
{ macy is really the question of whethér a group @f people’
.has the poWer‘to secure general obédienqe ta ité,law5g and'b'
ﬁegrees. .If a group of cut-throats seiies-power:in Canada ¢
and is able to 9nfofcé its laws on the people, it is-by

that very fact the legitimate authority. This solution is,

'
b 4

- of course, unacceptable as a criteridn_gf legitimagy, and s«

basis of political obligation. As Rousseau points out in

oné of the opening chapters of his Du Contrat Socials
La force est une puissance physique;
je ne vois point quelle moralité peut
résulter de ses effets, ‘Céder k la
force est un acte de necessite, non
de volonte; c'est tout au plus un acte
de prudefice. 'En quel sens pourra-ce .-
etre un devoir?

Supposons un moment ce pretendu
droit. Je dis qu'il n'en resulte qu'un
galimathias inexplicable. Car sitot
que c'est la force qui fait le droit,
l'effet change avec la cause; toute
force qui surmonte la premiere,
guccede a son droit. Sitot qu'on
peut desobeir impunement on le peut
legitimement, et puisque le plus fort
a toujours rgison, il ne s'agit que de
faire en so dqu'on soit le plus fort.
Or qu'est-ce qu'un droit qui perit
quand la force cesse? ...

Convenons donc que force ne fait
pas droit, et qu'on,n'est ob}%ge d'obeir *
qu'aux puissances legitimes.

10. J.J. Rousseau, Oeuvres Cofiplétes Du Gontrat Sociel,
Edition Publiée sous la directiof de Bernard
Gagnebin et. Marcel Raymond (Bi hdque De La
Pléiade, 1959). Livre I, Chapitre III, pp. 35%, 355.

R ]
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. 1 am, in agreement with Rousseau that force does not become -
law by disguising itself in the: trappings of law, - And
legitimate political power does’ not ultimately rest on force .
_but on a moral ground or principle; Even if we assume that .
we have succeeded in providing answers to tne questions we
have been discussing, I think we can still plausibly ask: )
But why oty a legitimate government or authority?

" The plausibility of such a question derives, I believe,
from the poss1bility of distinguishing ‘between the different .
approaches that can be taken in answering this question.
‘One approach to the_question, the conceptual approach,
consists in shoning the oonceptual‘or‘logical link between

the words *authority® and 'obedience'. But our question,

construed as a conceptual inquiry, would seem to contain s

within itself a certain”logical oddness in as much as it
~ would be like asking "Why is a hexagon six-sided?" What else
| is.a ﬁexagon if it is not a six-sided figlire? What else is
an authority if it is not that which commands obedience? An
answer to our question in terms of a conceptual analysis,
even though formaily.correct,.seems to evade the point of tne
original question. In the context of the problem of political
obligation, qur originsl question was not asked in that
conceptual vein. Ratﬁfr, our original question gseems to have
the force of "What reasons can be given for acknowledging
and recognising authority?" .

This way of rephrasingithe question leads us to the
second approach or what we may call the good reasons approach,

To be sure,ltﬁere are different reasons for recognising a

®
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claim to authority. One obvious reason, eimilar to the

reductionist-realist thesis discussed above, requires that an

o

euthority-claimant exercises effective control or power

within a given geographical area. Imagine, for instance,

that Rex is the rightful suoceseor to the throne of Booz, But
some of the pe8ple do not recognise him as such. The dissidents
would, in fact;jﬁrefer and support Rex's uncle, Usurper. who,
they feel, would make a more eympathetic\ruler. If Rex.
quarters'enough troops in the city and orders his troops to
_shoot“demonstrating dissidents on sight, quite conceivably
‘those citizens who are under his effective rule may later
recognise his authority to rule and to make laws., (This is
what lias behind the claim that power substantiatee authority, )
However, we ehould not allow this variant of the power theory
to prevent us from recognising that therpe are “other reasons .
for acknowledging authority such as general consent,

hereditary succession, a benign reign, the pursuit of the
common good, the possession of personal charisma, to mention

a few, Now, %o acknowledge a claim to authority from fear

or,from a dIelike of the consequences for non- -compliance is
Pl

to admit a prudential reason or obligations 'I ought to

(or.I had better) acknowledge Rex as being legitimately in
‘:authorlty or his troops will shoot me, ' Admittedly, there
would be no difficulty in answering our original queetlon

in terms of prudence or self-interest, However, since one
‘does not need the reasoning of a philosopher to discover one's
self-interest, a prudential ariswer to the question of

political obligatlon is, for that reason, philosophically
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uninterestihg.' On the other hand, to acknowledge g claim to
authority because. such a claim is auppotjed by general consent
'on the part of the subjects. or in terms of a Just. efficient
rule;- or the pursuit of the common good is to admit a moral
,reason or obligation. And to admit a moral reason or obliga-
tion for d01ng something is to recognise ceteris p aribus that
doigg_the thing in question is right. that is, morally right,
Wgot I want to:suggest is "that the notion of a (morally)
obligating authority is inapposite without such reasons.

Perhaps we can now briné together the threads of
our discussion. The problem of political obligation divides
conveniently into four questions, which are mutually related
but sufficiently.differentiated;

1) When ié-a person P obligated to obey and when is
he not so obligated? | ,

2) Whom-is P obligateo to obey? (This question
raisés the issue of, the locus of sovereignty.)

3)‘ Is there a difference between legitimate
authority and mere coercion, between a de jure and a de facto
government?

4) Are there moral reasons which detifylthe

practice of institutional obedience?!! 1In this essay, I

shall ‘be principally concerned with question {(4). fThat is,

—

. 11. The dlfferentlation of these questions is due to

H. Pitkin's articles cited above "Obligation angd
Consent”.
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I-shéll be coneerned with a search for what, i anything,
counts as determinative reasons, in'Alén Gewirth's sense of
the word, for the duty of obeying the State. However, to
the extent that the citizen who knows only that he haa a
moral obligation to'obey the law does not know enocugh

(unless he also knows when this obligation may be suspended

or withheld), I shall touch on such conditioﬁs ag may

- warrant a‘fecourse to ¢ivil disobedience., However, since

the views I am about to examine are situated within the
framework of the social contract theory, it may be useful to-
say a few words about the éontractarian theery of political

obligation.
II

The "'sixteenth and seventeenth centuries are often
regarded as the heyday of the social contract'theory; where
the expressibn 'social contract' appeared as a shorthand for
a collection of related and sometimes over-lapping conceptual
models, In one model of the contract (or whaﬁ is usefully
referred to as the pre-political contract model), the contract
is an agreement between discrete individuals., In this
rather simple conceptual model, the collectivify-is an
agreement between the individuals who make it. This is the

gsocial contract proper, which is often deployed to explain

the origin of the state or of society. This model of the
contract theory presupposes that a number of individuals

living in a "state of nature" come together to form a society.

o e
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(The Pilgrim Fathers of the or{;inal'ﬁmerican Colonies are .

often cited as a good example of men translating this model

' of the contract theory into practice )

However, a distinction has been made between this -

pré-political‘contréct model (or the contract of society) and

.‘a governmental contract (or a contract of submission). This

latter @odel of the contract theory, the political model, is
concelved as an undertaking by individuals who agree with

each other Fo obey a ruler so long as he governed in'the
general inézrest and kept within the limits set in the original
contract. Thus, the political contract model is really the
theory that the state in the sense of government is based

on an implicit contract between ruler and subjects. (When the

~ Commons of England in 1689 accused their former King, James II

of breaking “the original contract betwixt King and people,"
they were invoking this model of the social contract theory.)

Ard even though Hobbes had emphasized the pre-political contract

model, one can detect a reference to the political model as

well. For as Hobbes' contract theory eventually develops, the
ruler is bound to give protection to the lives of his subjects,
and if he.fails to do so, they may rebel, This, surely.
guggests that the contract of governmgnt is also implicit in
Hobbes'.theory. .

The contract theory has traditionally been invoﬁ%d
to solve two questionss (i) What‘is the origin of the state,
and (ii)} What are the grounds and limits of political

obligation? Before proceeding to examine the contribution,

if any, of the social contract theory to solving the problem
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of political obiiga%ion. it may be worthwhile to coneidef two
historical.criticisms that have been directed at this theory
in general First, eritics of the theory have p ted out
‘that in actual historical fact, states and societies are not
producte of any deliberate contract but have developed
naturally from more primitive forms of association such ag
the.family o; the clan. In this respect, the theory construed
as an actual account .of the origln of the state, is
historlcally false.

The second line of crlticism fae;e;e’on the word

'contract'. Here, the critics claim that the theory

involves itself in a vicious circle, ‘Contract*, they
argue, is a legal notion, which is relatively new in the
evolution of human society and .in the development of legal
(juridical) thought. Now, if the state (the law and the
~ whole legal system) can only come into existence as a
result of the contract "and if the ‘contragt® itself is a
legal category, then indeed, it seeme‘I’fgisible either to
have a legal system and/or for that matter, fof a contract
to be made. As J.W, Gough remarks, it is a serious
(logical) inversion\to derive the institution of government
. and so, of law, from e contract whicﬁ itself 'is the creation

of law.12

N

12, J.W. Gough, The Social Contract, pp. 3f.

;

[



. Although it is conceivable that some earlier

contractaridn theofists‘mﬁy have in&dvententiy'wfitten and
spoken .as though tﬁey'were feferring to a ﬁistqrical social : 7\
contract, there is no reason why we should :interpret the :

contract theory in these terms. It is more instructive, I.

believe, to see the’théory of contract, i la éough at least,

" as realiy an attempt at analysing the philosophical base
"of the State. But what does Gough mean by this? I suppose T

- he means that’ the idea of ‘contract' is a powerful tool for

reasoning about the conditions of political association;

that the use of the . 'contract' contains a recommendation as,

to how.government and civil duty ought to be established“
and maintained. In using the phrase 'social contract',
therefore, the theorist is not making any historical claim
thafmsociety was actuﬁiiy formed through a contract. Rather
he is maintaiﬁing that if soclety were subjected io\a
lggical énalysis. the rights and duties of its members
Qéuld be found to be similar (or analogous) to the rights
and duties which derivesfrom a strictly contractual
association. So interpreted, the historical criticism is,
of course,‘beside the mark. Not surprisingly, recent
édherents'of the social contract theory have judiéiously
confined themselvés to such a—hiétorical interpretation.
ﬁ.L. Nettleship, for example;‘admits that the conception of
an "original contract" upon which:society is founded is
hisforically false but argues that the idea of "contract®
is no less influential in soéio-political thought for being
unhistorical. By this, I suppose, he means that the rights

W ' &
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and dutieeﬁof'ﬂolitical society‘shouid be ordered “ag if"
they were founded on & Tontracts that any community. ir it
wiehes to‘exiet at all, requires a mutual recognition of
. rights and dutlee on the part of its members, Such a
recognition, he says, constitutes a "tacit contract".13
Sir Ernest Barker goes mucn farther and re-~defines
the contract as an important element in modern political
theory. He also admits that the social contract theory in
both its forms (the social contract proper and the contract
of government) is hxstorlcally false. But he malntains that
the ildea of the social contract can still be retained in the
form of a "political contract". Such a contract maintaine
that the state., as distinct from the society, maylbe con-~
ceived as a legal association, which is eet in motion by
the making of a constitution. Even thougn“noet‘eocieties
have sprung into existence through a variety of factors
(such as bond of kinship, common geographical boundaries, a
system of economic cooperation, and so forth), a constitu-
tion which formally ratifies such relations is itself
created at a point in time (after a revolution, a federal
union, or whatever). And so, the conetitutional articles
of a State may be deemed anaicgous to the terms of a
contract, Given this fact. Barker continues, it seems true

that "the modern Western State today lives and breathes

within the climate of contract -- mutual concession, mutual

- 13. R.L. Nettleship, Lectures on the Republic of Plato.
. (Macmillan: ZLondon, 1962), pp. 52, 53.

-/
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toleration, mutual discussion, mutual give and take.

It is, of course, deﬁatable whetﬁér tﬁe “climate
of contract” of which Barker speaks is ectually realised in
any great depth in the mbdern Western Sfate with its
~
with Barker on, at least; two pointsi (;) that there is an
important distinction between society and the legal
apparatus of the State, and (2) that no human society, what-
ever—its shape or form, could rema;nrléng in-existegce
without eome degree of mutual give and take. - (And such
reciprocai ascriptior of rights and duties, I believe, is a
hallmark o{ the contractual climate,) Thus, if wé;ﬁgree
that a reciprocity of rights and duties between rulers- and
subjects is an 1mportant component of any ethiigiiy)
tolerable form of government, then, the real question is
whether the contract imagery (analogy) and language
encourages precisely this view. To quote Barker; the
contract theory has stood for "the Yalue of liberty, or.the
idea tﬁat will, not &d*ce, is the basis of government, and
the value of justice, or the idea that right, not might, is
the basis of all political society and of every system of

political order.*!3 The contract analogy itself may be

unfortunate in the sense that it is sometimes misleading.

14, Sir Ernest Barker, Social Contract, (oxford
University Press. Oxforag, LQ#?). pp. XV, XVII. .

15, Sir E. Barker, Social Contract, p. VI,

.
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But this 1s certaihly'not to deny that there are circum-
stﬁnces and situ#tions ~- feudal societies and multi-
national federal states are some exapples that spring to
 mind -- in which the terminology of éontract is quite
appositer- .'

Now, what answer does the social,contract theory
give to the problem of political obligation? The theory -
tells us that thé justification for thé duty of institutional
obedience derives from the fact that we have (antecedently)
consented or agréed in‘some way to do so. The problem with -
this answer, of course, is that accepting it seems to put a
far greatér proportionvof the citizenry outside the practice
“of political obligation than otherwise, since it can always
be critically pdinted out that very few people have “consented
to" or "contracfed with" their government to obey the law,
Howevef. I think this crificism can be me£ in a number of
ways, The first way is to ‘admit that few people, if any,
have been knqyn’to give their antecedent consent to their
government,fﬁut then, to insist that the consent-answer is
really only a recommendation that many more ought to do so.
_In other words; the consent-answer recommends that tﬁe
structure of riéﬂts and duties, authority and obligation
sbould be pgzzfrned on the willing.cooperation of all members
of the Body Politic. The task for anyone who accepts this
interpretation will now be to show that there are genuine
adﬁéntages to be derived from acting on the recommendation.

Another way of meeting the criticism is fo maintain

that in fact quite a large portion of the population have
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coﬁsented to their government} and that the contrary‘
impfehaién (view) has resulted from éﬂﬁarrow (unﬁarranted).
construal'of the notibﬁ of consent. . Anyone takingltﬁis lirfe.
of defense will, tﬁen; be faced wjth the. task of specifying
elther the meaning of consent or soﬁg variant of that notion.
This seems to be the approach taken by Hobbes as he spbke
about the "signs of consent by inference", by Locke in his'
notion of "tacit consent", by Sesonske, who writes-about

"the commitmepté we make by our continuing membership in

a community", and by Peter Singer in his notion of "quasi-

consent". If we are dissatisfied with these.attempts, it is

probably because antecedent consent is not a necessary

—
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condition of the pqactiqe of political obligationrl6

) Thefe is, howeﬁér. anéfher inferpreéatéon of the consent
doctring which does not fall into the definitional impasse
. to which the. notion ‘of éntécedeqp:consent leads. And it
is'worth'm;nﬁioniﬁg. /) -

e

16. A long standing controversy in political philosophy is
’ the role of consent in political obligation. oOr -
rather, how consent is to be presumed, understood
- and/or interpreted in & reasone acceptange of
obligation-rules. For this reason, several attempts
. have been made to tame the theory of consent. For
: instance, contemporary appreclations have been made
of ~the great classical contractarian theorists
(Hobbes, Locke, Spinoza, Hume and Rousseau) by
H. Warrender, Sir Ernest Barker, J.W. Gough, Peter: .
Laslett, and C.B. Macpherson, These commentators *:
have all insisted that the classical theories are °
hypothetical. This makes the search for an actual
contiract or consent, if not otiose, then at least,
misguided, As S,I, Benn and R.S, Peters have also
remarked the social contract theory is not primarily
history, but a metaphor designed to illustrate the
type of relationship which holds between ruler and -
ruled. However, I like to suggest that ‘consenting* .
like promising, agreeing, and other commitment
locutions is an action that we take as opposed to
events which happen to us. Consenting is a thing
we do after deliberating and for reasons, not )
habitually or unreflectively. Congenting is in the
class of locutions that J.L. Austin has called
"Performative utterances®". To be Sure, there are
few, if any, restrictions on what, substantively Sspeaking,
a person can consent to do. But there are ragtrictions
on the circumstances under which one can consent. For
example, for the question of consent to arise for P,
there must ordinarily be a ¢claim, proposal or request
advanced by some second party, B. So that in the
absence of such a request or proposal, it would be
misleading for P to say "I refuse to consent to stay
at home®, Now, the particular consent theory that I
eriticise here is the one.which says that consent must
antecedently arise or occur in order that a claim or
proposal generate an obligation for the person to whom
v it is addressed. .
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Suppose P ig the victim of & hit-and-run motor
accident. when Q drives along. Gasping with pain, P could '
only whisper these fé;,word51 "Call gn ambulance; I am dying .

It geems to me that suppositis gpponendis the 1egitimacy or

P's request is justifiad independently of Q's having antece~

“dently consented and that Q is obligated to comply.with the

request. Or again, suppose that‘a.g:oup of students decide
that it would be a good prebaratorj’eiefcise to read Africa
Report, since they intend to fegister'for 8 course in African
Affairg next term. Suppose further that one of them buys

the first copy, and another buys the next copy, and so on,

-

in turn/, with Jack next in 1ine. Jack, who has shared the

coPies,ﬁought by;other members, now refuses. to buy a copy =- A

o :
arguing that he has neither consented to nor contracted with the.

group to buy a copy. I think one could say that Jack's

argument is beside the point; that the obligation to buy

a copy of Africa Report does not derive from his having

J . e T AT AT I T e e L L
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actually {or even antecedently) consented to do so.l? Rather
this obligatlon derives from acting in a particular way (such
as agreeing ‘with -the inltial group decision to purchase oopiea
of the oonthly magazine and actually sharing the coples

bought to date by other members of the group). .It is the

" kind of obligation that Hart and Rawls label "playing one's
part when it comes one's turn®. The point I am making is that
the congent. which is relevant to the use of 'obligation' as
a conduct-guiding concept need not, pace Hobbes and Locke, o
be always antecedent; 1t may be, and often is, consequent.
That is, it may be a3 consent whioh is after the fact -~ a |

f
congent which arises from showing that there are good reasons

for feeling obligated or for being under an obligation. If
such reasons are *forthcoming (and if they apply to Q), then it
will be appropriate to say Q has an obligation independently of

whether or not he has given his prior consent. True, the

/“of”\‘\__l//

17. Lﬂégéin, the question whether this consent is actually given
in an antecedent sense is irrelevant to the obligation,
It suffices that a person behaves in a way that leads
others reasonably to presume consent on his part. The
status of this kind of consent may be illustrated by
the legal notion of estoppels Where A has by his words
or conduct justified B in believing that a certain state
of affairs exists and B has acted upon such belief to
his prejudice, A is not permitted to affirm against B
that a different state of facts existed at the same time.
In other words, there are circumstances where a person's
behaviour may reaso ly justify the presumption or
belief that one haé an obligation to act as if one had
consented, even\though there were no actual consent.

Thus, one wouldbe justified in assuming consent on the
part of a perSOK who has accepted the benefits of a mutually
cooperative scheme and who has not indicated that his
acceptance of such benefits is not to be construed as a
sign of consent. See Spencer, Bower, and Turner, The Law
Relating to Estoppel by Misrepresentation (Butterworths: =
London, 1966), p. 4. ¢

{‘.
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idea of congent, througﬁout its eafly usage, may have bedn
deployed to account for or to juétify‘the right of the
government to exercise polifical authority. However, in its
. current usage, it has acquired a new and richer meaning,
_-sifice 1t is now uséﬁ. & la P.H. Partridga.lt? validate the
continuing procegses by which governmént is made constantly

18 1 wish to

gesponsive'to the ideas of the governed.
'éuggest,‘theneéore. that the relevant. sense in which
ﬁolitical authority must bé founded on thehconsent of the
governed %éf%he sense in which consent is a functibn Bf th§
rolé of gov;rnmeﬁt in the distribution of benefits and the
common good. In other words, I am saying that a distrlbution
of goods based on some principle of justice creates a pre-
sumption of consent on the part of the governed and so mayr
be said to pr0V1de a basis for political obllgation. And it
is with these thoughts in mind that I propose to examine the
contributions of H.L.A. Hart and John Rawls in providing

reasons for the practice of ingtitutional obedienée..
II1

It has been said of the theory of political bbli-
gation that origihality in this sphere is alffost always a

, sign of error. I may remark, therefore, that in broad

18. P.H. Partridée, Consent and Consensus, (Praeger
Publishers: Ney York, London, 1971), pp. 28-29,
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outline, the arguments and viewpoints devéloﬁed by these
ﬁen are contemporéry, but not new. As far as the doctrine
of natural rights is conéerned, I shall coﬁcentrate diréctly
on.Hart's recent contribution, in which two articles are
especlially relevant: "Legal and Moral Obligation”, and
"Afe there any Natural Righta?"l9 The first article:
"considers theffble §f language and rules vis-a-vis questions
of duty and obligation that arise in social and political
1ife, and the second proposes the thesis that if there are
any moral rights at all, then, there is st least one natural
right, napeiy. the equal right to 1iberty. This right,
“-a;gﬁes Hart, is all that liberal philosophers need to have
claimed, (évén though they may claim more), to justify any
action or policy. But because this right is not “absoluteé.
"indefeasible", or “imprescriptible"”, Hart explains
obligation.as it applies to socio-political practice in
terms ofhé supplementary principle -- the mutuality of
restrictions. Schematically, this sub-thesis iss

thﬁ a number of persons conduct

any joint enterprise according to

rules and thus restrict their liberty,

thoge who have submitted to these &

restrictions when required have:a
right to a similar submission from

[

19, H.L.A. Hart, "Legal and Moral Obligation", in
A.I. Melden's (ed.) Egssays in Moral Philosophy,
(Seattle: Washington University Press, 19555.
pp. 82-1073 "Are There any Natural Rights?" in .
Philosophical ReVview, vol. 64, (1955), pp. 175-191.

-
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those who have benefited by their
submission,<0

Hart's pbsition in this article is simiiar to his position
in a more recent article, in which he criticises Rawls*
attempt to conceive "liberty" as an al;-impoftant political
principle which can be negotiafed or re-negotiated only ‘
for the sake of yét fgreater liberty",21 However, Hart's
theory has been called the Benefit-Received theory, and
I shall'examine it under this description,

As far as a distributi%e principle is concerned,
I shall concentrate on ?rofessor Rawls's articles dealing

with questions and problems that arise under the rubric

of justice and his recent book - A Theory of Justice

(ﬁérvard. 1971). Rawls thinks that the fundamental idea in
the concept of Jus%ice is fairness. And he regards the
duty of fair play as a prima facie (mqﬁal) duty along side
other prima facie duties such as fidelity and gratitude,'
which he treats as basic moral notions. '

The Principle of Fairness has two parts. The firsw
part states how we acquire oﬁligations through voluntary
acceptance of benefits and burdens, and the second part

underlines the conditions under which we may incur the

obligétion of institutional obedience, as when, for example,

20, Hart, "Are there any Natural Rights?", p. 184,
21, Hart, “Rawls on Liberty and It's Priority"”, in

University of Chicago Law Review, 40 (1973),
PD. 53 -5530 .



'thesis may be stated as follows:

Q 5, 5 s \ - 1;‘{ v Lo,

L)

the institution in question satisfiea the two principles
of Justice. These principles ares

1) The Equal Liberty Principle whiﬁh maintains -
that each person participating in a practiée has a funda-~
mental right to a most extensive equal 11berty on a level
and to a degree compatible with a similar liverty for

others, _ ) )

2a) The Differqg;e Principle which states that

‘the higher expectations of those better advantaged are 'just

only if the long-run expectations of the least adyantaged
in the social system are maximised, and

2b) The Principle of equal opportunity which
requires that where -inequalities occur they be attached to
offices and positions open to all. It is instructive to
note that the second requirement of the Principles of Fair-

ness is re-stated in the prlnciple which enjoins the natural

. duty to uphold and support just. institutions, And so,
.Rawls® contribution to the problem of Justifying political

obllgation will be dis?ussed within the termlnologlcal

framework of what he has called "natural,dutles". His

e

Evergone who is treated with reasonable
just by a just government has a duty
to obey the laws of such a government
provided these laws are not grossly
unjust ... this duty arising from the
natural duty to uphold and support all
just institutions, 22

22, John Rawls, A Theory of Justice, Pp. 334-337.
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I have chosen to examine Hart's and Rawls'. views on

politiecal o?%igation because their views are contemporary and

‘much discussled and because these men represent a new group of

thinkers (W.G. Runciman. David Richards, Peter Singer, Robert
Dahl, James Buohanan and Gordon ‘Tullock, and J.W, Gough)

who are reviving and re~-workirig the ideas of the social
contract. These men have taken seriously two fundamental
assumptions common to all democratic theory. namely, the
assumption of equal liberty based on the doctrine of individual
rights or on some principles of justice, and the agssumption

of the value of sopial peace and order --'aésumptions which

are necessary if men are to live together in an institution

‘or society. But most importantly, -I have chosen to examine

the views of these men because both men have distinguished
their contributions from the classical consent theory by -
stressing the need of 'consent' to government, not in an
antecedent sense, but in a consequent éense. 'Thﬁt is, these

men are arguing that our obligation to ocbey the law does not

rest .off a prior promise or antecedent consent or contract as

such byt on the principle of “mutual restriction™ or the

"principi of fairness". Such an approach. to our problem,

- I believe, is worth examining to see if its claims or

conclusions are Justified by the premises.,

Basically, my methodological procedure in this
examination will be a hybrid of what has been called the
“analyficflinguistic approach” and the “substantivé-argumen@
approach®, Thé first approach seeks fo analyse *obligation’

and to inquire to what extent, if any, the use of this
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concept has important analogues in soolo-political practice,
The second approach is concerned with an examination of the
conditions conducive to institutional obedience, That is,
_Qhat kinds of reasoné would, if available; facilitate
acceptghce of the practice of institutional obedience? My
principal analytic interest will be to clarify the
expression 'political obligation' and to differentiate
betwean the various questions usually subsumed undep this
blanket phrase, Also,.I shall definé Such terms and
concepts as 'authority'..'rights'. and ‘public goods',
which contribute to a ‘clearer understanding aﬁd appreciation
of my subject-matter. Substantively, I shall attempt to
suggest ways of amending, if and where necegsary, the views
of Hartiénd Rawls on the obligation to obey insfitutional rules,
) Taking my introduction as the first chapter, the
rest of this essay divides into five chapters, In my next
chapter; 1 shall clarify the expression 'political
obligation' and sucﬁ concepts as 'obligation®, duty"',
foﬁght', and ‘can', as a prelude to a consideration of the
theme-question “Wh& should P obey the law?" My aim in this
chapter is Yo show that T-Q is meaningful and that T-Q is a
question of justification, not of a causal explanation,
In Chapter three, I shall examine Hart's conception
of the problem of political obligation, beginning with a
presentation of his concept of law, his concept of obligation
and obligation-rules, and then going on to show. in what
respect his theory fails to provide a conclusive argument -

for political obligation, I shall also indicate how Rawls"®
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account may provide a break-through,
Next, I shall underline the significant shift in
Rawls' own account of the duty of institutional obedience

in his earlier article "Legal obligation and the Duty of

Fair play"23 and in his A Theory of Justice. This will be
'Chapter four. |

In Chapter five, I shall 1dok at the issue of civil
disobedience. My aim here will be to provide a formula of
definition a3 well as the logic of its justification in a
constitutional democracy; And finally, Chﬁpter six containg
a summary and conclusions.

o To forestall misunderstanding of my most central
urpose in this essay. I should re-emphasise that the valldlty
of the social contract theery does not depend on the historlca}

issue of whether or not any State was ever so formed, rathef

it is an attempt to construct philosophically the logic of
social interac%iqn and to suggest principles through which men
may agree to some forn of constraint on their individual free-
dom, Furthermore, it will be recalled that Rawls®' principle

of fairness assumes an institutional background which is

.one of a congtitutional democracy., I shali’also assume that
the reasons for obeying the law which emerge from‘my'examination

" apply primarily to constitutionally democratic institutions

)

» John Rawls, "Legal Obligation and the Duty of Fair Play”,
in S. Hook (ed,) Law and Philosophy: A Symposium,
(New York, 1964), pp. 3 ff,
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(even though sometimes they may béffound té apply to other
types of institution as well), '

I do not claim that this'essay will provide all the
relevant answers, or even face all the :elevant consider-
ations to the definite solution of the ﬁroblem of justifying
ingtitutional obedienc;. Rather if it sﬁcceeds in calling
atténtion to éoﬁe of the prihéiﬁles that need to be con-
sidered wheﬁ one Qttempts to Jjustify (morally) the practice
of political obligation in a constitutional deﬁocracy, then,

I think, vit will succeed in its aim,



CHAPTER TWO

SOME CONCEPTUAL CLARIFICATIONS

What is the foundation of political authority? Why

‘should citizens oBey the law? Under what conditions and

circumetances‘ls obedience-or disobedience te law required

or justified? These are some of the questions which have

rightly or wrongly been regarded as central to the problem

of political obligation. And yet we may note that the

expression political obligation® glosses issues of funda-

-mental gconcern in metaethics For example. does the word

obllgation have a clear and definite meaning, such that

accepting this meaning precludes all others? And if not,

doee the fact of using it in the expression 'political
obligation' commit us to accepting one meaning rather than
another? Obvlously..then, we cannot begin to understand

and agsess %he use of the concept of politlcal and legal
obligation until we have a clear idea of what we mean by the

term '6bligatlon'; Preliminarily, it might in fact be

" useful to say something about 'duty' since 'duty* ahd

. N -
‘obligation' have often been regarded as approximate
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synonyms.l

The Metaethics of ‘Obligation'

‘ Let us begin by considering soﬁe duty-statéments ,
and some obligation—stétements: “The University Security \
officers have a duty to see that.everyoné is out of the
library at clbsing time", "The duty on that camera is $10."
"The président of the A & P store has some time—consﬁming

. duties", "Members of the Canadian Armed ﬁarces have a duty
to defend the territorial integrity of Canada", ®Jim has an
obligation at the bank", “There is an obligation on motorists
to report a fatal accident to the iolice", “We have an
obligation'to invite the Smiths to dinner having been to
theirs for dinner four times already"”, "We have an obligé-
tion to tell the truth". From these statements, it is clear
that ‘duty' and 'obligation' can be used in both moral and
non-moral situations. (Even the fact that we often speak
of moral duties and moral obligé%ions makes sense preciséiy
as a contrast with obligations and duties that are not moral.)
Also both ‘*duty’ and"obligation' allow the possibility of
over-riding considerations. For instance, we can say and do

say "As a member of the 5th year class, I have a duty to¢§>
3 5
&

1., C.H. Whiteley, “On Duties", Proceedings of the Aristo--
‘\\\w_ » telian Society, (1952-1953), p. 96.
) J
o
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join iﬁ the slt-in strike, but in view of my memberahfﬁ on
thé échooi board, I am not free to do so". The éame
construction can be used with obligation. In this sense,
both are like 'oﬁght‘, which allows the possibility of
countervalling 'ought'.2 Thus it seems that ‘duty® and
'obligatibh' preserve an identical core of meaning through-
out their moral and non-moral uses, But the fact that they

possess such a core of meaning is quite compatible with the

© fact that they also possess grammatical differences, or

feature in different grammatical constructions. Professor
Hart has remarked that “obligations” may be distinguished
from "duties” by:the fact that the former may be incurred

or createsd voluntaflly (as by a promise or.contraét) whereas
.the latter usually arise from a,position of trust likeAthat
of a confidential servant or parent, from status or some

recognised social roles. Thus when we want to refer to what

& person is bound to do in virtue of his position or gtation,

"duty" is the proper word; when we want to refer to what a
person is bound to do in virtue of a promise or contract,

"obligation" is the right word, Professor R. Brandt has

-
r

2, The claim by some moral philosophers that "ought" implies
"must do" and therefore is stronger than either
"duty” or "obligation" seems sufficiently disposed
of by W.K. Frankena when he claims that we can
seriously defend uses of "ought" that do not imply
“can”, much less, "must do", just as we can
seriously defend the use of "dear® in the statement
“She 1ls very dear to his heart" if we do not assume

% that "dear" always implies "expensive". Cf. his
"Obligation and Ability“ in Philosophical Anal sis,
ed, Max Black (Englewood-ClifT, New Jersey:

. Prentice-Hall, 1963), p: 151.
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has called these uses "the paradigm uses®” of the concepts.
All other uses are "extended uses”.”

Also, we do or perform our duty, but we may meet,
fulfil or discharge our obligationt "An obligation" writes
Brandt, "sounds like a payment due or akdebt, which we are
able to meet; whereas our duty is more like a job,,a chore
whiéh we can do or perform", However, whatever the
grammatical peculiarities of these concepts, Joel Feinberg
has pointed out three contexts in which. the language of
duty and obligation is most at home: )

First, there are the actions required
by laws and by authoritative command ...
Second, there are the assigned tasks
which "attach" to stations, offices,
jobs, and roles ... Third, there are

i those actions to which we voluntarily
commit ourselves by making promises,

borrowing money, makin%'appointments,

and so on ... we do this by utilizing

certain social contrivances or

techniquﬁs designed for just this

purpose.*. ’

?

I now wish to examine ‘obligation' more carefully in order
to determine what sense of the word is appropriate in the

expression 'political obligation'.

The word ‘obligation', along with its cognate terms

© == oblige, obligatory, obligate -- derives from two Latin

words, Ob (towards) and, Ligare (to bind). These words were

3. R,D. Brandt, "The concepts of obligation and duty”,
Mind, 73 (July 1964), p. 384 f,

4. Joel Feinberg, "Supererogation and Rules", Ethics,
71, 4 (JUly 1961}, P. 277. .

‘g
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Tirst used in the context of promising, contracting and
oaths -~ all of which were conceived to bind in some way.
-obliggtion' has an abstract and a éonerete'sanés;;\In,the
abstract sense, it refers to the condition or state of being
bound. This is the sense in wbibﬁVWe speak of fhe grounds :
of obligation, the theories of obligation. . In this sense,

too, the phrase "kinds of obligation" is generally ‘taken

to mean theudifferent ways‘of being under an obligation, ang

accordingly, we have legal, social and moral kinds of

'obligation. In the concrete sense, however, the phrase

"kinds of obligation" reférs to the content rather than the
Bolrc
form of obi?éation, that is, to the kind of performance
required by the obligation. Thus we have financial obli-
gations, family obligations, promissory obligations, and so
on. The expression 'political obligation' appears to be a
hybrid of these senses. We do not only speak of the grounds
of political obligation in the abstract sense, but also we

talk about our political obligations in the concrete sense.

Obligation: Description or Prescription? =
Some moral philosophers have construed the tautology
that "obligations are ob}igatory" as the claim that one
necessarily must discharge thé*ﬁbligation. In other words;
if § has an obligation to do X, then S must do X.5 And yet
~

5. "Must has a legal or moral force here, And it should
not be confused with the sense of ‘must® which
expregses a causal connection. For example, "If his
head is cut off, he 'must® die",

©
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. it does not seem to follow gimpliciter from the etatement

that U (S }‘(ae an obligation to do X). either that p

(S necessarily must do X) or that Q (S has a moral obliga~
tion to do X).. There are several reasonsg for thie logical
‘dieconnection. One obv1oue reason seems to be the possibility
- of a conflict of mutually obstructive obllgatione. X and Y.
For in this case, we will either have to denx_that X and Y

are obligations, or else give up the apparently tautological
Statement that "obligations are obligatory" in an abeoiutely
blnding sense,

Another reason for this logical dieconneotion is the.
two different senses in which an obligationhstatement may be
construedc i) in a descrlptlve! fact-stating eenge. gnd
ii) in a prescriptive, normative sense., Let us eesume ﬁhat,
some'Speaker SP is uttering U. Taken in the deeoripﬁive sense,
SP may simply be reportlng that S stands in a certain
relatlon to other people - relations of commltment and trust,
»for example, Or SP may simply be stating the fact-that Sts
doing of X is required by some association of which S ie a
member and the rules of which SP, although not a member.
knows about. The rules of the aseoclatlon may require. for
example;, that each member contrebute.$l towards ite .election
caﬁpaign.'.In both examples, SP does not advocate the

erformance of X3 nor does he endorse the doing of X, He
" may, in-fect, not accept the relevant institution in wﬁich
the rule requiring the performance.of X functione. By -
"contrast, the prescriptive sense of ‘obligation' is used to

advocate and to endorse a particular course of action as
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' required by one's previoua act (such as a promiéévor & con-

tract), or some moral rule or maxim {Buch as the maxim of
beneficence). Thus SP may'ﬁtter U to urge S to do-X, not

simply because the association rules:g;quire the doing of X,

but because SP believes S is morall ged to do X. since

' he hes voluntarily undertaken to abide by the rules or has

.benefited under the associat%pn. Hart and Rawls. gmong others,

have held this view which I have called the "banefit~received
theory" or the "duty arising from fair pléy“. This is not
the place to discuss the merits or demerits of thiz theory.

It suffices to note i) that very often when we resort to

the use of obligation¢langtage we seem anxious to express a
qmoral or a prescriptive point of viéw. We seem to be inVoking

- ? . . '
a moral principle (such as the principle of beneficence, of

fidelity, of gratitude, of non-maleficence) which requires
that a given obligation be dischaféed. and ii) that whereas
the prescriptive sense of 'obligation' has moral-ought over-
tones, the descriptive senge does not., Fallure to distinguish

between these senses of ‘'obligation® underlies many of the

~attempts to derive moral-obligation Statements from factual-

l obligation statements. .Such derivations begin from the fact

that S has some obligation in the descriptivé sense and

conclude with. a presorlptlve—obligation statement to the

effect that S morally should do X. This dietinction is

applicable to the claim that citizens have an obllgatlon to

obey thelr government. It is this distinetion that high-

lights the questlona Why should P obey the law? Before I

move on to the discussion of this question, there is a



37

feature of 'obligation' that needs to be considered- in so
far a; it contributes to a meaningful interpretation of the.
queation, .This isthe relation between 'obligation’,
*ought' and 'possibil#@&f.

Ve genérﬁliy say, at least in practicaludiscourse,

that "S is under an obligation to do C" only if it is

within his capacity_tb do C. Accordingly, it would be
senseless to say *S is under an obliggtion to-perform a
hystg?sctory” ﬁhere it is genefally known that S lacks this
ability, ‘This point about obligation is summarised in the
aphorism 'obligation’ implies 'ability®, or more commonly,
*ought® implies 'can'., It séemg reasanable-to,say that a
necessary condition of the use'of‘;obligation' in practical
discourse is that we are able to describe the relation

between S and C in terms oi\Foncepts indicating ‘*ability*,

.'capaclty', 'capability', or other related concepts. And

in circumgstances when this is not the case, it.wou}d be
improper to say "S is under an obligation to do C",
There are, however, well-established eXceﬁtidns to
this claim. "I have in mind the so-called morality of
agpiration or ideéls. A Banfu boy might regard the life of
a warrior chief as an ideﬁlgto aspire to and might in fact
say “When I grow up, I ought to live as the warrior chief
did". Even as he says tﬁis, he realiées that the chief's
life-style is beyond his natural abilities. l Christian
might regard the 1ife of his patron saint as an ideal
towards which he feels he is'qalled and to which he ought

to aspire. Yet he realises that the life of such immense

G
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grace and holiness is beyond his'capacities.‘:Thgre is also
the use of "ought* in the statement “The Christian ought-
-to be another Christ”, where a precondition for the .
intelligibility of this remark is that “he'cannof“. For
if the 'ough%!_did imply ‘can', then the doctrine that
‘ upholds man's inherent ginfulness vis-a-vis the lnflnite
1vine love would have beenyendered senseless,

The exceptions to the 'ought-can®' relation are not
restricted to religious ideals, but include other kinds of
ideals'. Therreasén for this is anaiytic. An 'ideal', by
definition, is something we strive towards, something that
inspires us to improve our present level of in-put and out-
put. TFor this reason.,an ideal is usually set so high as
to be unattainablgfr’zWe'Bay—recéll the notion of ‘'ideal"
in Platonic pHEIOSOphy as an archetype of which the
individual objects in any natursl clasé'are'only imperfect
copies.)

Besides, ideals are open-ended iﬁbcparécter. The

o

Christian ideal to live like Christ or the humanistic ethic

A

of self—réalisation.help to illustrate the open-ended
character of fhis concept, 'From this it seems clear that
there is a sense in which a man cannot do what he ought‘go

do or has an cbligation to do. And it seems obvious that

even in these 1nstances we do have intelligent uses of

‘ought’' and 'obligation'. Clearly, then, there are uses of )
"ought® and "obligation" in which these words are quite

consistent with "cannot".

But quite apart from the exceptions which I have
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indicated,, the generalisation 'ought' implies 'can' is
relevant in a discourse ﬁbout political obligation, where
an import 4t‘condition for the use of the concept 'obligation'
is the przzlgposition-that those who are obligated or are
under the obligation oan\gccept and discharge the task
assigned by it. From thisncondition. it is a short step to
claiming’that not all obligations are common to all members
of a society, just as not all‘what may properly be called
political obligations afe common to all citizens of a—
country; and that tho%p—who aré)presumed to 1ack the
requisite ability or capac;ty either by reason of age,

mental develqpment or other peculiar characteristies, to
' \

-discharge the task assigned are eiempt. Before I go on to -

examine the meaning of the expression /political obligation'
I should meet two objections that have Been raised concernln
the use of the word ‘obligation' in political practlce.

. -Some ph;}osophers have claimed that promising and
coﬁtraé%ihg are paradigm sources of obligation; that to make
a promise or a contract is to undertake an obligation. If S
sangtd P "I promise to buy you lunch tomorrow", then S
eétablishes a relation called an obligation between himself

and P, which would not otherwise exist. In this context, S

does not have to use the word ‘obligation' to make his

'meaning c¢lear or the obligation-relation perceptible,.

Accordingly, these philosophers are clalming that
obligatlon is appropriate only in situations that ﬁfe
like promising or contracting. And so to use the word

‘obligation' in the expression 'political leigation"is to “

NS

—
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'diﬁtort the logiec of this varadigm., This objection_hag
recently been raised by John Ladd,® ' '

I think the objection 1s misguided. Although Laad
is correct in maintaining that there must be a'éef of rules
governing the use of a word,, it is not'at all obvious that
one and only one set of rules need exist. Words are often
classified according to the exactness of the;r signification
as univocal, analogical“and equivocal., Univocal words or
terms (such as gold or moon) signify one thing and one thing
only. Analogical yords or terms, signify two or more things
in virtue of a relationship of likeness émong them. (‘'Head®
may eignify the upper part of the human body or a position
of léadership.) An equivocal word or ferm; on the other
hand, signifies more than one thing.  (Examples of equivocal
words are 'bank' and 'page'. ‘Bank' may signify "the
sloping margin of a river", or "an establishment for the
- cusfody of money, which also pays it out on qustomer's
order®, 'Page' may signify "one side of a book-leaf" or
"a court ééiendant".) But even if all Qords'were univocal,
we would still be faced with the problem’of a word's
Supposition, that is, the use of a ﬁord in different contexts,
If a word can be put to different_uses, then, it seems to |
me that we can reasonably assume that the different uses of

a word presuppose different sets of rules., If this ig so,

6. . John Ladd, “Legal and Moral Obligation",”in J.R., Pennock
and J,W., Chapman (eds.), Nomos XIT: Political and

Legal Obligation, p. 4f.
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then.}there is a sense in which a 'paradigm' meaning of a

" word is nothing more than its clear, uncon%roversial meaning

(use) in a given context. And o, it does not follow from
saying that promising and'contracting are paradigm sources
of'obligation that only promises and contracts can properly
generate Bbligations. )

Another objection that has been raised concerning
the use of 'obligation' in the expression ‘political
obligation' derives from the interpersonal charactgr of
obligation. It is clgimg@ that obligation cannot be
meaningfully used excegg“as obligation to some specific
person or personsgj that there must be some one to whom the
obligation is owed just as there is al@aﬁs some creditor
to whom a debt is owed. Such "other person",'fhey claim,
is not easily identifiable in the use of the expression
‘political obligation'. ' | |

This objection, again, rests on an unwarranted
restriction of ‘'obligation' to promises and contracts. . It
does not seem at'all hécesaﬁry, at least as the word functions
in current usﬁge. that an obligation should be owed to some

"other person", We:talk quite meaningfully of the obliga-
tion to tell the truth, of the obligation to protect one's

-property, to protect one's interests, to defend one's good

name. And it is not at all obviots that this obligation is
owed to some “other". Besides, a large number of obligations
that members of modern nation-states have, in contrast to
feudal societies, derive from those non-fiduciary or mon-

contractual sources of obligation, that I have’called the
9 A
S

-
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,definingvfeatures of the practice of obligation. However,
if we mﬁst insist that obligations should be owed to some
"other", then Professors Hart and Rawls have ugsefully

suggested that political obligations are owed to "other"
parficipatihg members of aﬁ institution, association or
country. So far.:I hav; sﬁown that ‘obligation' can be used
meaningfully in-a variety of contexts., I have also indi-
cated that the bindigg force of an obligation may arise

from any number of sources.

i

The question now isi does our analysis so far commit

us %o a particular mearrinig of ‘obligation' in the expression
'political obligation'? T think -it does, at least in the
sense that it permits us to introduce a different set of
conventions regarding fhe use of the word in the political
domain. What then do we ﬁean by the expression ‘*political
obligation'? ‘

~ I mentioned earlier that the expression 'political;
obligation® is a‘hybrid of the abstract and concrete senses
of ‘obligation®, Tﬁat is to say 'political obligation®
refers to the condition of being bound or of belng un§er an
obligation at the same time that it describes the content
of the obligation, (that is, the kind of performance )
required by the obligation)., It seems to me that a
necessary coqdition for -calling an obligation 'political*
is that it refer to a relation which involves citizens and
government, If we accept this condition, then we see that

‘political obligation' refers to such relations between the

citizen and the government as the obligation to vote, the

-



obligation to suppof% and defend the policies of one's
country, the obligatibn.to ‘take an'acti e Interest in public
affairs, phe obligafion to resp $ the Constitution, the
obligation to pay tax, the obl gatidn £o enlist in the
Armed Forces, the obiigation to obe (particular) laws, and
various other obligations which arig 8imply from the fact
of membership in a State, But the'q estion which has
tfaditiﬁhéily -- and no doubt, mo commonly -- been dig~
cussed under the rubriec 'politicdl obligation' is: Should
a citizen obey the law? In asgkin S question it is not
being suggested that political ob gation and legal
obligation are co-extensive phenomena, or that 'political
obligation' and 'legal obligation’ are synonyms. After

all, there are various obligations which may be.described as
political which do not involve obedience'or disobedience to
particular.laws. A citizen may have g (political) obligation
10 vote where, for instgnce. there is nb law requiring him

to do so, What is being suggested isg that legal J%ligation
forms the core of political arrangemente andg, therefore, of
political obligation, 1In othér words, whatever we may want
1o inelude in the notian of political obligation and
politieal arrangement very few people, if any, would quarrel.
with the'suggestion.that the requirement to obey the law is
an important component of it. It is for this reason that I
shall use the expression 'political obligation’ in the sensge
in which it entails legal obligation, . This Sense encapsu-

lates our Theme-Question; Why should p obey the 1aw?
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The Theme-Question and Justification

In attempting to answer our T-Q, various conceptions
of law have been proposed.? One conception of law that
seemed to have influenced so much of Anglo-American Juris-
prudence until very recently is J. Austin's command theory
of law, Austin claims to have found the key to an under-
standing of law in the notion of an order backed by a force
gsufficient to make it effective, and accordingly, he
defines 'law' as the command of the highest legislative
power called the sovereign. We can do no better than to
quote the precise summary of this views

Every Positive law, or every law simply
and strictly so called, is set directly
or circuitously, by s sovereign person,
or sovereign body of persons, to a‘' member
or members of the independent political
society wherein that person or body is
soverelign or supreme .,. the notions of

soverelgnty and independent political
Society may be expressed concisely thus.

7. For various conceptions of law, see these writingss
Thomas Hobbes 'Leviathan, with an introduction by
M.J. Oakeshott, cited above, especially chapter xxvi;
J. Bentham's A Fragment of Government and Princinles
of Legislatioh {New Yorks Noonday Press, 10 t Raz's
Ihe Concept of & legal system, (Oxford, 1970), espe-
cially chapters 6 and 87 Lon Fuller's The Morality of
Law (Yale, 1969), chapter 53 Hans Kelsen's Pure
Theory of Law, tr, by Max Knight (University of
California Press: Berkeley and Los Angeles, 1967),
and "The pure theory of_ law and Analytic Juris-
prudence" in Harvard Law Review, .wol. 55, 1941,

%. 44-70; and Professor Hart's The Concept of Law,
Oxfords At the Clarendon Press, 1972), chap. 2-4,
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If a determinate human superior, not .
in a habit of obedience to a like gﬁk
superior, receive habitual obedience .
from the bulk of a given society, that
determinate superior is sovereign in
that society and the soclety is a
society political and independent ...
The mutual relation which subsists
between that superior and them, may be
styled the relation of sovereign and
subject, or the_relation of sovereignty
and subjectiah,
The Austinian account of law seems to me %o be correct in
several aspects, It is true, for instance, that the very
essence of law is its ability to create duty, to guideﬂ
action. It is true that law, for the political philesopher
as well asg for the legal theofist. is a basic category, a
datum in socio~political practice; and it is true that to
say that 'X is sovereign' in the legal sense (though not
necessarily in the moral or religious sense) is to say 'X
hes supreme or final authority in a community'., This much
seens to follow from the meaning of.the words 'sovereign%y'
and ‘law'. It is, however, false to claim that the obli-
| gatoriness of law derives from an order backed by threats,
. As H.L.A, Hart has pointed out,-an order backed by threats
‘. .
may be given by a gunman, and "law is not the gunman
Situation writ large". Before discussing an'alternative
theory or accdunt of the relation between the state and

the law, it is useful to recall the historical development

AN

"8, J. Austin, The Province of Jurisprudence Determined,
- second edition, (Burt Frankiins New York,- 1970),

P. 169| 1?O| 1?10
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of the terms *state' and ‘law'.q
The English word “state"_is a developnment from the
‘classical latin word "status", Originally, this word meant
the "position®, "standiﬁg" of a person or body of persons,
and only later, of the whole community. In its original
use, it was pollticallyecolourless. It acquired political
coloratlon when it was accompanied by such latin words as
"civitas" or respubllca“ (meanlng publlc affairs') In
time, “"status" acquired an 't (i-status).from which three
English words have emergeds (a) estate, (b) Estate, and
(c) State. When the word "State" appeared in 16th century
England, it had undergone an Italian experience from which
it acquired the idea of a high state {'stato’) vested in
one person or body of persong -- an idea which has persisted
till today. Little wondar that Louis XIV of France was

able to identify himself with the state: A"LjEtat. c'est

moi". He was sovereign; he was Supreme; he was lord of all

he surveyed, But not for long. For the rumbles of the

.\A

French Revolution rampaged and ravaged the deSpotlsm of the\

ench monarchy, and the idea of the state ag a society of"

0k root, Henceforth, the state was not any one

c'est nous®,
=_EBL nous

L

9. What follows in the next few lines ig g Summary of

Ernest Barker's Principles of Social and Politiecal
Theor (Oxford: UnlversiEy Press, 1967,
89- =102," 172-177,

PP.

rson or body of persons, but the whole communitys "L'Etat,

\\

‘-\\__
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Contqary to popular belief the root of the English
word "law" ig not the Latip “lex" or "legis™, but a
Teutonic word méaning "to lay on*, which found its way into
the English language via the Scandinavian invaders about
1000 A.,D., The.Oxford English Dictionary makes a connection
between state and law, which enables us to conclude that-
the command of the state conceived as authoritative is ipso
facto law for its .members conceived as subjects under the

state. Phis view does not correspond wt;:\the mpre

contemporary notion of the state as an a
lives together by virtus of 8 constltutlon or
common to all
legally

The state is now the "positum" or "standing"
of us as members of a common assoc1§}ion pr
cognised’ community., And correlatively, law_emerges as the
product, not of the authority of one personfbr body of
persons "without legal limifation", in the words of Austin,
but of the whole of the association operating through ‘Some
form of participation or representation, as the cage may be,
' Hans Kelsgen proposes an account of the relation
between law and state in similar‘ferms.' Kelsen first agrees
with Austin and others that there certainly is an intlmate
relation between these two social phenomena, but then denies
that lﬁ@ is an instrument, even tLough an important
instrument,-of the state, 1In his opinion the state is noﬁé/
like a factory to which people. go and which itself makes
use of people, Rather the state is an association or an
"activity", in which people participate or should participate

and in which the rules.like the rules of g game' bind 311
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participanté alike. uﬁéf for him the Austinian model of a*

sovereign individual or group of individuals who is

"incapable of legal limitation" or who is abové the law,

Not for him the Austinian conception’ of "state" as the

bearer of ;overeignty'within the political society, separgfe
"ﬁnd distiﬁct from the Body Pol;tic. And so, not for him-

the Austinian dualism of law and state. Hence, he writes
that:

In the norms of positive law no such
thing as a “"sovereign®", a person or
group "incapable of legal limitation’,
can be found ,.. (The Pure theory .of
law) does not deny the traditional  ~
view that the mtate is a political
gociety but it shows that a number :
of individuals can form a sogial unit,
a society, or better, cogggg&fy.

only on the basis of an ord :

(not order in the sense of a command) ...

The state is not its individuals; it '
is the specific union of individuaas, .
and this union is the function of the

order which regulates their mutual

behaviour. Only in this order does .

the social community exist at all ...

If we recognise that the state is by

its very nature an order of human

behaviour, that the essential charac-

teristic of this order of coercion,
* is at the same time the essential

element of the law, this traditional

dualism can no lon%er be maintained ...

The dualism of state and law arises

from hypostatising the personification,
assertin% this filgurative expression to

be a real being, and so opposing it to

the law., If juristic thinking is freed

from this fiction, then all the problems
concerning the relation of state and

law are revealed as illusory. Thus the
much-mooted question whether the state

creates the law is answered by saying

that men create the law, on the basis
"of its own definite norms, The indivi~-’

duals who create the law are the organs

of the legal order, or, what amounts to

!
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the same thing, organs of the state.
They are-organs because and to the
extent that ;they fulfill their functions.
according to the provisions of the
legal order which constitutes the legal
community .. In this sense, it can be -
said that the state creates the law, but
this only means that the law regulates '
its own creation ... What Austin calls :
the "sovereign" appears as the order's .'.

%hest organ .and soverelgnty is then

a characteriatic of the individual

or group. of individuals comprising this.
organ, but a characteristic of the state
itself, For sovereignty to be a charace
teristic of the national legal order,
however, can mean only that above iBis _
order, no higher order is assumed '

Hans Kelaen is, in effeect, gaying that state and law are

logically deducible from each bdther, that the concept of

-state is equivalent to the concept of "legal order", It

D D g A N

is important to notg,in this account that Kelsen haQNQOtﬂﬁw“”

been concerned with the conditions under which law may

]

validly be enacted. Rather he seems to be anxious to

'show at this point only that law and state are closely

related:'sihe question I want to raise is: what happens

to T-Q? How, in other words, does a Pure Theory of Law

b

help us to answer T-Q? Or does it help us?

Our first reaction to T-Q vis-&-via the Pure

Theory of Law might be\%b-gﬁy that obeying the law is

simply right in itself; that this is what the word 'law’

implies. But such an answer amounts to an admission that

10. Hans Kelsen, "The Pure Theory of Law arnd Analytic
. Jurisprudence" Harvard.Law Review, vol, 65

({ November- 19#1; 5, . The“words

in parenthesls are mine. ' '

]



our question vis—h;vis a pure\fhéoﬁylof';aw makes no sense
any'more than the'Qﬁestion “Whj is a peinj that which has
‘"pgsition but not_magnitude?"“or."Why must the ericketeer
obey the ﬁmpire?"-makes sense.to the Geoﬁetér-or in a game
of ericiet Such questions. asked within their respective
domain. are simply without meaning.'
‘ Agaln, we night want to cite a further good towards
*which obeying the law 1s contributive. But then Buch a
~ good must be sought outslde the legal domain.  And apart
from the law, what other considerations ara of interest to
1ega1 Theory? From the standpoint of a pure theory of iaw.
thesefbre, we might conclude that T-Q poses a meanlngless

questron. prever, to claim that T-Q is meaningless in the

1egal context is not to say that it 1s necessarily meaning-

less in other-conf"’s.‘ A person raising this question may

not’ be confused at all about the relatlon of state and law,
or about the meaning of 'law' He may not be "puzzled" by
the fact that other people like himself do, in fact, obey
the law. But he may be someone who is WOndering’whether to
comply with the National Service Act or leave the country,
or ﬁhether to make a false declaration’ of income to the Tax
Assessment CommittJEE Such .a person, in my opinion, does
not want to be told over again what he already knows,
namely, that the state and law are intimately connected,.’
'"ane that the word 'law' implies obedienge. Rather, he wants
these‘assumpfions Justified. He wants to know on what
grounds he should comply with these directives from his

government. Now, since thé existence of law may in fact

.

e



Some one may have a reason for committing murder, he may
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cause people to oﬁey. bﬁt does not in and of itself justify
such obedlence. I want to suggest that what our questioner
wants isg a justlfication. not a caussal explanation.

That there is a distipction may be seen from the
following expﬁple. Suppose Mr. Contemplative wézgs into

. the coffee-room one ‘morning with‘the'astonisﬁing announce-

ment that he,wanté to cash in on'a 10% graft from a Company -

‘contract. ~To the question: Why should he do it? ﬁ?»

'Cpntemplétive is likely to respond that: "Well, every

contractor is doing it", "Oh! The Company won't miss ig",
"I am planning a vacation and I need some extra cash", or
"I want to pay off my debts". While any of these reasons
may indeed have been sufflclent to explain why Mr. Contem-

plative w1shes to take the graft, it hardly justifies him

ALY

" in d01ng so., For in a Justlflcatory why as opposed to an

explanatory why we are appealing to an 1ndependent measure

or criterion of arbltration. This much is implied by Singer i

-
-

and Stevenson.
Marcus Singer has remarked that there are many

contexts in which it is important to distinguish among

reasons, good reasons, bad_reasons, and non-%easéns. There

is a sense in which what someone cites as his reason for

doing an action would in fact be hlB "reason in the sense

of an explanation, not in the sense of a Justlflcation. :

T
have a very strong motive for doing so} and;this can be -

used to explain why he did it; but one canhot have a
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justification for committing murder".ll

C.L. Stevenson has discussed the issue in a
situation parallel to Mr. Contemplative'si

Suppose that Mr, Pacifist says, "it
is your duty to avold a war even at the
cost of losing your freedom,"” and gives
as his reason, "a war, in this atomic
age, would destroy the lives of millions
“of innocent people, with devastating
effects on civilisation™ .,. We shall
some of us have to deliberate before
deciding whether Mr, Pacifist's reason
justifies his conclusion or whether it
doesn't., And just what will we be
trying to decide? Is it some .
pre-ethical question that bothers us,
concerned only with methodology?. It
seems to me obvious that we are confronted,
rather, with a choice between evils - '
evils that we hope are only hypothetical,
. but are not so certain to be hypothetical
that we can afford to disregard them.
Which would be worses to keep peace at
the expense of our freedom or to destroy
the lives™f millions of people with
devagtating effects on civilisation?
When we ask that we are in effect asking
over again whether Mr, Pacifist's reason,
if true, will justify his conclusion;
and the words “reason", "justify", and
"conclusion” certainly cannot blind us,
in any such living context, to the fact
that our %uestion is a genuinely ethical
question,l1? .

A justification, then, seems to partake less of "my reason"
for my action in the sense of what prompted my action and

more of the “reasonableness” of my action, which should

1l. M.G. Singer, Generalisation in Ethics (Russell and
Russell: New York, 1971), p. 26.

12, C.L. Stevenson, Fact and Values (New Haven: Yale
University Press, 19335, p. 88-89,
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motivateranyone who faces a similar chéice-situﬁ¥ion. In ‘
a justification, at least Stevenson-wise.and at most Kant-
wise, what we seem to be claiming™is an implicit moral -
commitment that the principleé or maxims of our action can
similarly be invoked by others.

~ Now, I submit that to ask for the justification of
the law's obligatoriness is to ask that the question "why
‘should P obey the law?" be tfansferred from the purely
légal domain to the ethical domain, - One, in fact, wondeps
that this ﬁuestion has persistently been construed in causal
terms, when a caugal.inquiry would mere appropriately h;ve
“taken the form “khy does P obey the law?" and not “Why
should P obey the law?" i3 The Interesting question now igs
What does moral philésophy or the moral philoéopher d6 with
our question? Or does he do anything with. it?

One immediately thinks 6f Aristotle whose discussion

of justice takes place, not in the.Politics. but in the

Ethics. One thinks of T,H. Green's Lectures on the

principles of political obligation_whiéh makes it perfectly

clear that the true ground or justification for obediencsa

must be éought in the moral function or object served by
"law, It was Rousseau who initiated the contractarian thesis

that citizens had rights apart from duties in opposition to

L4 . ' -

13, PFor a similar discussioh of the-form of this question,

g8ee Thomas McPherson's Political Obligation (Londons
Routledge and Kegan Paul, 1967), p. 6ff. Cf. also
P.H., Nowell-Smith, Ethics (Penguin Books: 1967),

PP. 226-227, 232-236, .
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the thesis that claimﬁ rights for the state irrespectively
of its fulfilment of its functions-té secure the rights of
its citizens, The ﬁorgl Justification;of the law's
obligatorineés is also suggested by Préfesaor Hart who
refers to the "minimum content of the Natural Law", His
point seems to be that however great the aura of majesty or
authdrity'which the official éystem may have its "demands
must in the end be submitted to a moral scr.'u’(:.’f.ny".,:u+ And
Profoasor Rawls treats the whole question of’-institut.iom_al
obedience within the framework of his Justice as Fairness.
He argues that everyone who is treated with reasonable
justice by his government has a natural duty to obey all
laws that are not grossly unjust..since-everyone has a
nétural dufy to uphold and support Jjust institutions., We
may conclude then that the ultimate basis'of our obligation
to obey the law i8 not the law itself but some moral con;

gideration. In other words, our obligation to obey the law

must be founded on moral reasoning,
ITI

Political Obligation and Moral Reasofiing

In claiming that political obligation ultimately
depends on moral reasoning, we need to face the question of

how *morality' is to be defined., This is admittedly a

14, H.L.A. Hart, TheEanepﬁaof Law, p. 206,

— '

PRI
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difficult task, Our definitional difficwlty arises in part
from the fact:that we normally evaluate the behaviour of
others on the basis of and by reference to the moral
prinqipleiiénd rules which we oursqifes have adopted, and
also in part from the fact that: as. I.5. Berlin remarked,

human purposes and activities do not automatically harmonise

- with one another. We can perhaps deflect this difficulty if

we simply adopt the general criteria which have emerged from

-7 an examination of various'prescriptive definitioqs of

~

—

'morality' by W.K. Frankena. According to him, an individuél
“X's.action or prineciple of action is_a moral dne_if and only
if it saéigfies the following criteria: -
a) X takes it as prescriptive
b) X universalizes it
¢} X regards it as definitive, final, over-riding,
or supremely authoritative, ;
d) It includes or consists of ju@ggmenté {rules,
principles, ideas, etc.) thatlpronounce actions
and agents to be right, wrong, good, bad, etc., ‘
simply because of the effect‘they have on the Z
elings, interests, ideals, and so'forth, of
orher persons orvcenters of sentient experience,
actual or hypothetical (or perhaps simply
because of,xbe effects on humanity, whether
in his own person or in that}of
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another).15

My next step ls to examine two conceptions of
morality ILE'Er!lE these criteria, and then to see how.'if
at all, thesé_conceptions help to explain the relevant sense
" of ‘moral' in the context of this essay. The first con-
ceptibﬁ.-- the Individualist Ethics —- has alternatively-
been called "Subjectivismf and "Individualism“. The
Individualist Ethics (IE} has been expressed in various
forms. One extreme form is the Existentialist view, which
makes morality a matter of authentic personal cheice and
‘decision. Cenerally. extreme existentialists reject the
universalization requirement on grounds that man's choices
are freely (existentially) méhe and evefy.existential
situation is unique. No Justification is required for

man's choices beyond citing the fact that they are

existentially made., And if man's choices cannot be univer-

salized, neither can they be presecribed. The extreme view,

15. W.K, Frankena, "The Concept of Morality", The Journal
of Philosophy, vol. 63, no. 21 {1966), pp. 688 f.
It may be noted that a view of morality which
criterion (c¢) defines, taken by itself, does not
seem adequate, "However, Prankena has indicated

—elsewhere that this view can, st least, @e made
lausible if it is accompanied by the requlirement
?or postulate) that a moral action-guide which one

adopts as ultimately authoritative will also be
one that calls for consideration of others -- thus,
in effect, conjoining criteria (e) and (d).

<
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then, fails to_éatisfy criteria’(a) and (b).16

Another variant ‘of the IE has been espouéed by
Bernard Mayo and John Ladd, and implicitly by Hare and
Nowel}-Smith.: This variant claims that oge's'principles
are moral only lf oﬁe takes them to be supreme or over-
riding and if one is willing to see ‘others take them as
_Supreme. Although this view seéms to provide morality
with a social dimension, since it entails legislating for
others, yet itlretains the paéic veneer of the IE, namely,
that content and form are relative to what the individual

decides to accept or reject as a'way of life,

We can see the ddfects of the IE. By denying that
content is intrinsic to molality, the IE, especially in its
existentialist form, is gayi g that a moral principle c:a:;:é;1
have any content whatsoever d'thét any pr;nciplezpf\ac i
('Stand up and run', "Eat bla k-eye peas', 'Slap tﬁe,firgt
man you encounter in the morning') can Ee a meoral principle
for thatrmatier. As J. Warﬁbck Qarns. a conception of
morality in terms of the IE would have the "obviously

unacceptable consequence that everyone necessarily, however,

bizzare his principles and practice may be, must be said

" 16. Hare tries to counter the existentialist rejection of

the universalization requirement by arguing that
the principles on which one acts are valid not only
for one's own conduct but also for the conduct of
others as well. In other words, "X makes decision
D in circumstances C" entails "X
in circumstances C will wmake
decigion D",

ll x2' -Itl Xn
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to be regularly guided by moral principles".17 Besides,

the IE seems to- make nonsense of the central question'of
this essay, "Why should P obey the law?" _For if P already
accepts obedience to the law as his supremely authoritative
princiﬁle. it makes no sense to ask why he shouldylive or
abide by such & principle.. And conversely, if P already
has excluded "obedience to the law" from his concept of
morality and so as a possible moral principle, it still
makes no sense to ask "Why should P obey the law?".

At the other end of the meta-ethical spectrum,
we find a conception of "morality" which tries to build into
morality & definite, social trans-individual element. We
may call this view the Trans-Individual Ethics (TIE).
Contemporary writers like Hart, Rawls, Baier and Margaret
Macdonéld among others are inclined to étress the social
dimension of morality r;ther strongly. In a critical comment

on Hare's The Lanpguage of Morals, Hart insists on the "need

to understand morality as a development ffom the primary

phenomenon of the morality of a social group".18
It would seem that a basic fresupposition in the

TIE is the existence of a moral point of view gshared commonly

by.those who hold the same factual beliefs, Accordingly,

e

17. J. Warnock, The objiect of morality (0xford:s At the
Clarendon, 19 » P. 158,

18, H.L.A. Hart, "Legal and moral obligation", in R.E.

Flathman's (ed.) Concepts in social and political
Philosophy, (MacmiIlan Publishing Co,, INnc.,s New

York, 1973), p. 197.
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one makes a moral Judgment in the TIE if one is, at the
same time, claiming as opposed to merely'wiiling thgﬁ
others who ‘take the moral point of view will themeelves
make this judgment. given the fact that they are 8imilarly

situated. In other words when one makes & . judgment in the

TIE one is making two/claims: ' (i
' valid for others, an ) that therefore, one's judgment
or decision is corrigible by reference to the judgments of
others. What sharply distinguishes the TIE.from the IE ig
the in81stence by the TIE philosopher that the moral point.
‘of view must be socially and materially defined Such a
definition, whatever else it wishes to reflect, must
minimally reflect concern for the common good, for social
togetherness, for harmony.-19 The TIE concéives morality as
a8 mode of human guidance, which logicmlly involves g
definite social content or direction -- whatever this
content may be (social harmony, the common good, justice,
ﬂefficiency. or, in general, consideratlon for others), IF
s this common ggod, justice or what have you, wh;ch now
constitutes theé content of the said moral point of view,

One obvious adventage of this conception of morﬁlity, i

one accepts it, is that it allowg us to reason from state-~

19, W.K. Frankena, "Recent conceptions of Ethics", in
Morality and the langsdage of conduct, ed. by
Castaneda and Nakhnikian Detroits Wayne State
University Press, 1945), P. 9. ,

\/
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* ments of fact to presecriptive (normative)usfafemegg;J from
féétual-Is statements to moral-ought statements., If one
accepts the moral point of view or a qpéial element as a
necessary and perhaps sufficlent condition‘of morality, then
all one need show is that a given priﬁciple of action is an

"instance of TIE.Z°

» In other words, if one accepts "Always
promote the harmony of‘soéiety“. for\instgnee, as a basic
datum or axiom of morality, and if it is shown that doing
X, Y, Z will promote this harmony, then one mofally should
do X, Y, 2. -

In this essay, I shall be concerned to argue, in
part following Hart and Rawls, ¥hgt justice or the existence
of just relations among individuals in a cooperative |

. venture or institution is a compelling reason for the duty

©» . - of institutional obedience Ofucdhrse. in saying fhis, I

. N . il

E do rot mean that justicé‘by itself is sufficient in all
'\"6 ‘.'-l' P . . l -
— B :>\‘~&b;9§ngﬁmstances for political obligation. And the conception
Ii?%ﬁﬁk\%\\\qf Justice that I wish to adopt is sufficiently set out for

\ »
- \

N

20, 1In his\ighe Triviality of the debate over 'Is-Ought’

and e definition of 'moral®'", American .

Philo o%hical Quarterly, vol, 10 (January 1973), =
PD. =57, Peter Singer has tried to show that the
importance of the TIE (which he calls "descriptivism",
following R.M. Hare) is greatly reduced by the fact
that the descriptivist unlike the neutralist or

the individualist-ethicist, cannot logically require
that one should act on a moral principle, To show
that an action is required by a moral principle, he
says, does not imply that one should logically do
that action. That may be so. But that fallure
hardly tells againgt the TIE. All that the TIE
theorist is obliged to show is that there is a
deontic, not a logical, connection between an
action and the enjoining moral(??;im or principle.



W

61

my purposes by John Raﬁle in his bread treatment of Juetice
as Fairnese. PrcfeBsor Rawls speaks of the usual senee of
'justlce' in whieh it ie essentially the eliminaticn of
arbitrary distinctions and the establishment,- w1thin the
structure of a practice. of a proper \ lance betw@en competing
claims, He Specifies further the principles of justlce as a -
complex of three ideas: liberty, equality, and reward for
contributions to the common advantage. He cites, as a.reason,
for obeying the government, the naturai duty which a1l have to
support and uphold institutione that are just. In other
words, the obligation of the citizen to obey the laws of his
government is congruent_upon the -governmen{ acting justly or *
ensuring through its laws that just relations prevail among
its citizen-bcdy. This kind of obligation has asually been
referred 6 as a prima facie moral obllgkfa,n. But what does N
thls mean and why has politiecal obllgatlon been descrlbed as a
prima facie obligation? ™~

It seems that those political philosophers_whc have

used the expression 'prima facieg' in connection with political

. obligation have assumed that its meaning was well-established

and have, therefore, refrained from defining it, At best,

'they hava merely contrasted it with "absolute obligatlon"

Peter Slnger, for example, has written that whatever reasons
there are for obeying the law in any society, there may be
stronger reasons against doing‘eo in particular cases, and
that this means that our political obligations are not B
absolute, To talk of an obligation to obey the 1aw. therefore, .

is to talk of an_obligation to whlch Some weight is to be
~



"

62

given.HIObligations of this kind, he concludes, are usually
“termed "prima ;%g;g“.ZI Prefessor.Rawls also e;piains his
thesis as the éiaim that.the moral obligation to obey the law
is a-special case of the “Egigg facie duty of fair- play .
What are we to understhnd by a2 prima facie facie obligatlon? ‘

It seems that “the phrase 'g;;gg facie' is not
expressing a duty, but something connected with duty. éo. at
least, Sir W.D. Ross who introduced the phrase into moral
philosophy seems to say. It may be useful, then, to recall
how this phrase wasg first used in a classification of duties.22
Rose begins by noting that the good is not the ultimate factor
in moral decisions and actions, and that there is something
in the performance of a duty which transcends the expectation
of pleasure or happiness as sucﬁ. When a‘common man fulfils
a promise or repays— g-debt he does so0, not because he hopes )
thereby to maximise the goqd qua good but more importantly he
does so because he realises that to promiée is to undertake to
perform a certain act and to incur a debt is to place oneself
under an obligation fo perfofm a specific action. It is this
character of a certain class of.aetions r }}reSpective of the
clrcumstances within which they might occur -~ that Ross wishes

to encapsulate in the phrase "prlma facie" duty. Accordipgly.

he writes: “ ‘&'ﬁ s
I suggest 'prima facie dutx"or

‘conditional duty as a brief way of

1

0
2T. TPeter Singer, Democracy and Dlsobedience (Oxfords
Clarendon Press,. 19731, p. 7. ~—

22, Sir W.D, Ross, The Right and the Good (Oxfords At the
Clarendon Press, 1930), Chapter Two. .



one's previous acts such as a promise or a wrong done_to

referring to the characteristic (quite - L
‘distinct from that of being a duty proper) :
-which an act has in virtue of being of a :
certain kind (e.g., the keeping of a promise),

of being an act which would be a duty proper
"if it were not at the -same time of another

kind which is morally significant.23

-Contrafy %o Moore's rather simplistic view of moral relatiors

in térms of the good, *‘Ross notes seﬁeral facets of moral

relétions -- each of which is a foundation of a prima facie

‘duﬁy: pfomiser to promisee, creditor to debtor, ‘wife to.

husbgnd, child to parent, friend]to-friénq, fellow.qountry
mgn to féllow'qggntry'mén. Some SE&¥E€8e<dgtigs arise from

3

. ——
others; some are created by services rendered to us, by others

sa‘% are created by ‘the pogsibility of achieving justice‘in AN
distributién, and some others by the need fér,selfr’ '

iﬁprovgmeﬁt.‘ Couched in the ;énguage of the moral bhilosopher, :_.

3

-
¥

23. °I do.mot think that the phrase ‘conditional duty" is
an exaggasubstitute for *prima facie duty' since /
the former may suggest that the rerformance of .
a prima facie duty depends on something else. 'But
this is simply not the case. AS Ross himgelf .
remarks, it is charaeteristic of prima facie duties
to have some weigh irrespectively of the
circumstances withif\which they might occur, 1t '
is, therefore, misleading to suppose that a prima ST
facie obligation like a prima facie duty is .
binding only when there is no other duty or
obligation,  If anything, the weight of this
class of obl}gations‘is such that any concurrent
obligation would itself need to be weightier or -
more urgent than a prima facie obligation. In
other words, unless there 15 Some reason for.
volding this class 3f duties, then, it is binding
and should be discharged. This point will
become clearer as the notion of prima facie
duties is further examined, -

ey
\
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thesas are the grima facie duties of fidelity. of reparation,

of gretitude. of justice, and of ee1f4imgfovement of
course, Ross admite that this classification ie ‘by no means

L)

,Now, where does the duty of obedience to law fit

“into e11 this?x How does Ross treat the question of obedience

vie—gjris his classification of dut¥®s? He suggests: that -
the duty of obeying the laws 6f one's country is =a h&brid_
of two prima facie duties, namely. the - duty of gratitude.

for benefits receired, suchkae protection‘and security under

" the law, and the duty of fidelity ari81ng from the 1mp11cit

promlee to help preserve reepect for law. This, he says,

—

is in accord wlth the tenets of the eocial contract doctrine.

L

To sum up, we may note that pr ima facle duties are

¢

.not absolute or even “actual® duties, that ie, duties that —

must be performed Rather they are authentic, conditional

duties. This means that whlle we recognlse the general

principles behlnd these- dut}ee (promiee keegjng. for example).'

the situatlon mey~erlee where we may justifiably refuse to
perform these duties, Thus, whether an act 1s’or becomee‘
an’ actual duty does not depend eimply on the fact that the
act falls within some general classification, but.on a whole

complex of variablee, which cannot be determined in abetfii}

“tion, 1In co trast, however. we may wish to say gg;kcaﬁprima

facle duty i¥ a duty that we ought to perform only ceteris
.paribus, use of the ceterle paribus rider in this

copfext ie'epggested by John R. Searle, who hed used the

A

.
&t
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obligation, Hp_yritea:

The force of the expression "ceteris

paribus* (that is, other things being

equal) is roughly to say that unless we

have some reason for supposing the obligation
vold or that the agent ought not to keep the
promise, the obligatign holds and he ought
to'keep the promise,?2 i

In other words, there is éiways'a presumption in favour of

~carrying out and gerforming an act which falls within the

description ofipglgg facle duties until this-presumption is )
rebutted or the obligafion countervailed by a more stringe !lr
obligation. When I write of the moral, obligation to obeyﬁe
law in this essay, I should be understood as meaning that this
is a pres ve moral obligation. Now, saying that there is
t@is presuﬁption is quite ;onsistent with maintaining that’ifu
the government passes too many laws in suspicious circum~
stances and with dubious objectives and motives, or enacts"
laws that are manifgstly.unjust, tﬁen, the right of the
peopla-to resist tyranny ahd injustice may well outwaeigh their

duty of obedience,

T 7 ot

2k, J.R. Searle, "How to derive '*Ought® from 'Is*", in
R.E. Flathman's (ed.) Concepts in Social and
Political Philosophy, p. 60,
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CHAPTER THREE

HART'S BENE_FITS-RECEIVED{HEORY '

In 1nf1uentia1'articles,'Profeséor H.L.A, Harﬁ,hag‘
developed a version of the'ﬁen its-Received Argument and
has assigned it a rather impoftant place in thinking about
the moral obligation to obey the law. 1In this chapter, I
propose to examine Hart's argument. I shall argue, first,
that hisaconcept of law, although correct in.essentials, is
inadequate as én‘ansﬁer to the quegtion. "Why should P obey
the law?", secondly.rthaﬁ his deriyation of the moral obli-
gafion 6f inétitutional obedience through "mutuality of

restrictions" failstyo be altogether convincing, and

. finally, I shall suggéstJthat Professor Rawls®' version of

this argument, which he épnstrues as ‘the moﬁ%i obligation
arising from the principle ofrfairness; does prqyide a break-
through from the moral impasse into which Hart's has led us.
Acecordingly, this chaptér divides conveniently into three
gsectionss (i) The Law: A Union of Ruless-(ii) Rules and
Reasons for compliances The Limiting case of "Obey the law",

and (iii) Hargh% Benefits-Received theory: ©On rights and

v
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The 'Law's K ﬁnion of Rules

What ;g Law? In The Concep% of Law, Hart approaches
thia quéstion with a combination of iegal knbw—hqw. and
philosophical ascumen that is practically‘without‘rival.l
‘From a review of how 'law' is used and from an analysis of
the distinetive and complex elements that make up the stan-
dard case of a legal s&stem. Hart isolates and distinguishes
"three recurrent issues", which have formed a constant focus

in any discussion on the nature of law, and which, therefore,

L4

- may rightly be assumed to contain the key to an elucidation

of laws How does law differ from'and how is it related to
orders backed by threats? Hiyréges legal obligation differ
from and how is it related to moral obligation? What are
rules and to what extenf'is law an affair of rules?’

The first of these igsues emerges from the recog-
nition that the law regulates human conduct. In other words,
where the law exists certain kinds of conduct are made '

obligatory or non-optional -- obligatory, not in the sense

in which the Police-officer frog-matches a criminal, but in

-,the sense that pressure to comply is implied. The pressure

may take the form of threats, which ﬁay be explicit or merely

1. H.L.A. Hart, The Concept-6% Law (Oxfords At the
Clarendon Press, 1961),

2. H.L.A. Hart, The Concept of Law, p. 13.
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implicit, The.gunman who orders the shop-keeper to handskrer
* -
the till or be shot if he refuses, is exerting this kind of

pressure and in that sense regulating behaviour. Surely, it
8 the case that the gunman situation which chﬁggcterises 80
//f//’zlzzéz;'Austin's analysis of law is a recognisable feature
of law. But law is not simply the issuing of orders backed
by threats.' It is only one way in which human cdnducﬁ is made
less optional or obligatory. Human conduct is made non-
optional in another way, hamely, through obligations. When Y
creates or incurs an‘obligation in respect of X,‘then Y's
freedom of chﬁice or action is to that extent limited, if not
withdrawn. And the different kinds of obligation (moral,
political, legal, and social) corrésppng to the different ways
in which one's conduct may become non-optional, And even though
we talk quite meaningfully about our obligations in morals and
in ordinary non-legal dlscourse, Hart points .out that there is
a whole world of discourse in which the concepts of duty and
obligation are féally at home: this is the legal world.
HSwevef. what intefests us in all this is Harit's contention
that the notion of a law without the idea of a rule is as
meaningless as the notion of a legal obligation without a law.
It would be extremely dlfflcult if not impossible, to .
‘elucidate the most elementary forms of law unless we first
recognise the importance as well ag the role of rules in social
behaviour, This brings me to the third recurrent question:
What are rules and to what extent is 'law’ an’ affair of
rules? Hart himself remarks that:

So many of the distinctive operations
of the law, and so many of the ideas
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which constitute the rréhework of 1ega1-

thought, require for their elucidation

reference to one or both of these two

types of rule (primary and secondary), -

that their union may be justiy regarded

as the ‘'essence' of law, though they may

not always be found together wherever

the word 'law® is correctly used,3 |

S - 4
The relation between rules and law forms the subject of the
rest of this section, more s0 because an understanding of this
relation is indispensable -for ‘an understanding of the other two
recurrent issues, and also because we cannot understand Hart's
distinction between legal and moral obligations otherwise, .

Hart notes that the different kinds of rules need
e
to be distinguished one from another, since they originate
differently and exert different kinds of pressure pn conduct.
. J/
Apart from the more obvious kinds of rules (legsl and moral)-.
there are rules of etiquette and of language, rudles of games,
and so on., One rather ous function which thes ules
perform irrespective of their mode of origin is that of
determining what kind of conduct is permitted or forbiddéh to
. X

those who fall within their range of applicatipn. Hart dis-
tinguishes between rule-governed behaviour and merely convergent
habitual behaviour in terms of whether or not deviation from
the rule is punished or socially censured, A group of people
may Habitually play chess on every second FridayCbf the month,
They may even play together. Yet there may be no rule

requiring them to do so, But there is a rule that each

o

3. H.L.A, Hart, “he Concept of Law, p. 151.
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player starts off with 8ixteen chessmen, or that the 'King
can move or capture one square in any direction, or that the
‘Queen’ can capture or move as far as it wants in any
direction -- horizontally, vertically, or diagonaly{ --
unless it is obstructed by a piece belonging to either Bide.
The difference between a rulergovérhed behaviour and mere
convéfgent habit also expresses itsel{Alinggistically.
Whereas we:would not say that these men "must", "shoulq:, or
"ought fo“ play chess every second Friday._wé would be
Justified in saying th;t they. "must®, "should", “ought to"
play according to the rules of the game, if they want to
play chess. ' | '

Howéver. some legal thebrisés claim that the usg of
"must"®, "should"‘ or “ought“ﬁln the context of legal rules
is to indicate thét violations of the rule would be punished,
This is the predictive theory of legal rules, Even though
this theory fails as an exhaustive account of legal rules as
such, it does underline the close connection between'legal
rules and coercive orders, which forms the central notion
in Austin's analysis of law.h Hart is perhaps less aware
of Austin's influence on his own analysis of 1aw in terms

of coercive rules than is at first apparent. The point is

-\

I, ‘There are rules, which are no more than facilities or
: capacitles, {rules of valid contract, of will, of
marriage, and so forth), which do not bind under .
pain of punishment ang which therefore the
predictive theory does not explain, c¢f, Hart's
The Concept of Law, p, 28,

’
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significant also bacause it enables us to understand Hart's
insistence on the irreducibillty of sccial rules to habits

or mere regularltieq. But, as I shall show later, Hart's
characterisatioﬁ of "moral obligation' fails precisely for
this reason. The interest1n§ question now-is: To what extent
'is law an affair of rules?

Hart distinguishes between primary and secondary
rules., The former impose duties, and ‘so, are concerned with
actiona, which involve physical movements or changes;
while the latter, confer powers. Under primary rules, human
beings are required to do or forbear from doing certain
actions whether theyhlike it or not; under secondary rules,
human beings may, by doing or saying cgrta;n things, intro-

. O
duce new rules of a primary dimension. He says: .-
What are called rules may originate in
different ways and may have very different
relationships to the conduct with which
~ they are concerned .,... Some rules are
mandatory in the sense that they require
people to behave in certain ways, (e.g.,
abstain from violence, or pay taxes),
whether they wish to or not: other rules
such as those prescribing the procedures,
formalities, and conditions for the making
of marriages, will, or contracts indicate
what people should do to give effect to
the wishes they have.5
"The main.argument of this passage is that the different
types of rules (in this case, primary and secondary rules)
possess dlfferent characters and perform different functlons.

What dlstlngulshes these types of rules is that the primary

5-' H.LIA. Hart, The Concg‘p‘t Of LB.W' ppo 8"9-

v
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type involves, as the secondary type does not,\a standard
of behaviour which binds everyone, not merely officiales, In
other words, it is the function of a primary rule to bind
persons to act in a certain specifiable manner and to
impose sanctions for éeviancé. For tpéﬁ_reason. Hart
regards criminal laws ag strong analogues of primary rules.

We may become clearer on the nature of primary rules
if we examine the nature of criminal laws. A crime is de-
fined as any offence which, in the opinion of the community,
deserves puﬁiahmeﬁt.é Thus, aétS'of bigamy, fraud, abduction,

embezzlement, assault and various misdemeanours which are

~ viewed with considerable displeasure are deemed punishable

and, therefore, are an appropriate subject-matter of the

" Criminal Law. Primary ruyles, by analogy, will therefore

regulate an area of human conduct which ig considered wrong

because it is prohibited or right because it is approved of !

(though not necessarily from the moral point of view). But
sometimes such an area will coincide with acts which are
mala per se (that is, acts which are morally wrong), Examples
of this class of rules are the rules against murder,>incest.
or rape, to mention a few, '

By confrast, Secondary rules are to be looked at
from the point of view of those who exercise the powers

these rules grant. Thus, secondary rules lay down the

{
| .
i

6. E. Jenks, The Book of English Law (John Murray Ltd.:
London, 1967), De. lSE.

-
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‘minimum requirements which must be possgessed by individuals
who wish to mould their legal relations with others through
such acts as marriaéau contract, or will, It may be asked
to what extent ig 1t possible to classify most legal rules
into secondary types or power-conferring rules.-in Hart's
sense? The ﬁower‘of the‘disﬁrict attorney to decide whether
or not to publicly prosecute a hit-and-run motorist, the
power of the Traffic-control officer to decide whether or
not a given case is a case of parking violation, the power
.of . the County Court judge to witness the oath-taking
~ceremony of Government security guards, and the power of

" eivilian arrest which the Law grants to citizens.generally
to apprehend any persons caught in the act of law-breaking
are some examples of secondary-type rules., More complex
examples of secondary ruies are ?he 1egal“ru1es.of marriage:
of contract, of valid.atfestajion, or the adminisfggkion of
trusts (where the law detg;mines who shall exercise the
power to enter into these relationships), For e%ample,

the law recognises marriage as the unién of two (adult)
persons of different sexes, who\>at the time of marriage,
are unmarrled and who enter into this unlon with the object
of settlng up together a permanent and exclusive domestlc
1ife.’” 1In as much as marriage is a relation recognised by
law, .it can only be effected by the use of certain

prescribed and iegally recognised forms. The law may

7. E, Jenks, The Book of English Law, p. 220,
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.require (as, in fact, it does in many cases) that marriage

. be gelebrated publicly (that is, in the presence of at least-
,;Fwo witnesses), by an authorlsed person (clergyman, or a court
éegistrar). and in a place set aside for this purpose. Apart
. fro; considerations of proper form, there may also be the
requirements of age majority, the giving consent, evidenée
hvthﬁt.the contracting parties are free of a previous marriage,
(if any), and are not consanguinously related.in the degrée'
forbidden by law. Where the prloper form is not followedvand/
or the con&ftigns are not‘satisfied, the marriage is declared
null, | R ‘ s | ‘
This brings me to anotﬁér point. The distinction
which Hart makes betwegg prlmary and secondary rules is also
reflected in the sanctions which accdmpany the violation ‘of
these rules, In the case of the former,:these.sanctlonaiare ‘
punishment in the str;cf sense of the word, That is, tﬁé"~‘
sanctions for breakiﬁg a primary rulé are punitive.or,' at
least, disciplinary.‘ Such sanctions may var& from imprison-
ment to fines, recognlzances, bonds and probat10n.8 On the
other hand, 81nce secondary rules consist in the v;\&d

" exercise of legal powers, it would be misleading to speak of
sanctions in connection with these rules, The nullity ;hiéh
ensuesrfrom the invalid exercise of legal powers or from -

failure to comply with the requirement of a secondary rule

is noyg a'sanctionn' it is not a sanction in the sense that a

8. E. Jenks,‘The Book of ‘English Law, pp. 194-197,

—
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sanctlon _provides: the normal motive for compliance with the
rule. If anything, the effect of nullity is a built-in
feature of secondary rules:s it is part of the function of
the rule in a way which punishment .for the violation of a
primary-rule is not. Some examples will help clarify the
‘point of the distinction. Consider the case of marriage, where
the contracting parties violated the due form of marriage
(for example, celebratlng marriage without two witnesses)
or some 1ega1 requirement (such as age: maaority. consent, or
whatever). In this case, the contractlng parties are not
punished; but the 'marriage' is declared '‘null', The effect
of nullity ensues ipso facto when some essential requirement
for'the exercise of a legal power is-not fulfilled, Suppose,
on the other hand, that\x is an inatance of a primary rule
. which prohibits loitering. "My point is that it is possible
for this rule to exist and even be violated without necessarily .
punishfﬁg loiterers, This is to say it is logically possible
to distinguish between the behaviour or conduct which a duty-
konferring (primary) rule regulates and the sanctions which
accompany non~compliance with the rule. Now, such a Yogiecal
disconnection does not seem possible with the Secondary rule
and the effect of nullity, which accompanies non-compliance.
r“ . However, more iﬁportant id Hart's claim that law can _
best be understood as the union of primary and‘sqcondary rules,
He does not claim that the word "law", wherevir and whenevar
it is properly used, is'sﬁfficiently explained by this union,
He recognises that "law" . is itself a complex notion covering

a dlverse range of application. He does claim, however,

&
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that because of jits great explanatory power, (in elucidating ’
the concept of law and the related concepts of obligation.
obedience, duty), this union of rules deserves a central place.
At the moment, Hart is concerned to explain 'obligation{. b

'S
v

He méintains that the notion of 'obligatioﬁ' entails thé-idea'
of a primary rule, Buf the converse is not the case. In other
werds, the existénce of a rule does not presuppose the presence
of an obligation. Although the idea of a rule and the notion
of an obligation may both be seen to contain an implicit
reference to a standard of conduct, nevertheless these notions

D)

are not always interchangeable or even correlative. The

reason for this non-correlation, I think, turns on the fact

that }here are some.rules (the rules of etiqﬁette'or correct
speech) which are not fﬁBught of as imposing an "obligation”,
"0bl1gations” do not arise merely from the fact that a rule
exlsts. The mere fact that a group of people (perhaps
fastidious in matters of dress) as a rule wear coat- tails for
cock-talls, would not in and of itself impose an obligatlon

on me to dres like manner, Additional features are ' .
required before such rule can be said to generate an obligation,
First, the demand for conformity wiﬁh the rule must be‘insis-

tent and the,soclial pressure brought to bear on non-conformists

must be great, Secondly, the rules are thought to be essential

.to maintaining social life or some highly prized feature of

it (such as the restriction of violence, the practice of
honesty, truth, fidelity). And' thirdly, the ryles are no
less binding on conduct for being in conflict with what aﬁ

individual wants to do or for benefiting others,

w



: Let us take e close look at these features.

No .
doubt. Hart attaches.ézeat'significence to 'sociel pressure";

In fact. he classifies the different: obligations én terms

of the kind of’ pressure which is exerted:

The spcial pressure may take only the
form of a generel, -diffused hostile or
critical reaction which may stop short’

of physical sanctions., - It ‘may be limited
to verbal menifestetions of disapproval
or of appeails to the individual's respect
for‘thggrule violated; it may depend.

emorse, and guilt, When the

'is of this last-mentioned kind
%finclined to classify the rules
; the morality of the sQcial
group arfd the obligation under thg rules
as moral obligation, Conversely, when

L. g among: the forms of pressure, even though
o these are neither closely dasfined ‘nor
administered by offieials byt .are left to
the community at large, we Shall be :
inclined to .classify the rules ag 2 4
primiti F, rudimentary form of 1law,

N

.

on the operations of feelings of )

. L ‘physical -sanctions are prominent or ususal

:This is a remarkabl passageb It is remafkable because of

E its. similarity to Bentham s ‘own . account ‘of duty (obligation).

Wh hﬂHart critlcised The only difference is that 'where’

'Ben- aq syoke of ‘pain", Hart speaks of "Pr ure”,

It

would be hBlpful to quote..the pebtinent text in Benthaml‘
e

L. That 1t'is my duty to do, which I am-
L - liable to be punished according to lsw,
‘ if I do not do this i8& the original,.

e T ordinazy and pr0per Sense of the word _

'duty .

I say gggég%gg fep without the notion of
puni%ﬁuen that is, of pain -annexed te

(-

o2 A} ‘o . B, ‘ k.
1..{.‘ . ' . LN S ) . . oL (‘:- had
- > - - ’ P ~ .
9. H.L.A. Hart, The Concept of,law, p, 8b.
L N s S~ :
S : ' 7 E e . e , \ o
v Fﬁ_ . - . 7, ’ . -

And in‘explaining the netion of punishment he wr1tes:

™

i

s

kS



BT LI L RS B T AT . L

an act. and accruing on a certain account,
and from & certain source) no notion can
we have of either rééht or duty.l0

I am not at all clear as to the distinction which Hart, wishes
" to make betweenlBentham 8 “"pain® and his own "pressure", or -
if there is indeed a distinction, whether i} makes cny
dlfference. Surely, és_the'wor&.'pain' ig used in curréht
Englidh language, there is nothing tmat susgests that it

means physical pain only. We talk no less infelligibly‘of . -
o el . e - s i

‘emotional pain® as we do of ‘'physical pain' And 'presSure' |

-may be physical or emotlonal for that matter. Hart clalms

——
fs obaectlonable for- Et least two

that Bentham's acco

reasons: (1) it treats obligatlcn as the outcome of,

<

/
) rather than as a reason for, sanctlon: and (2) thd applica-
g -
tion of a sanctlon implies t some one. Or a group ‘of

- people posSess.enough "fqrce“ to make it stick, I think
Hart's eriticism and rejection of the »Bentham Model" turns

l"-‘

‘on a narrow‘conceptio?\ which limits ‘pain' to mere physical
?sensation. And yet Hart's own account would -fail for the

same reasons gor which he has rejected Bentham s. But‘ . s

this' is a minor matter. ' LA '\

For'he also notes that ﬁwhat is important is that

the insistence on 1mportance or seriousne of soclal

! ¥

pressure behind the rules is the primary fact determlnlng i
whether they are th ught of as giving rise to obligations .ll o

~ - . ’ ’ ~
. . . R B

Ty ,,\/(-'
10, Jeremy Bentham, A Fragramént on- Government. chapter YV,
* . Sect, VI, p. 293, in The Works of Jeremy Bentham,
edited, by John Bowring, - (Russell & Russell Inc.: . »
; New York, 1962). . o !
1l. H.L.A. Hare‘ The Concegt of Law, D. 84 ) ’

iy -
N
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Frbm this statement, it is clear fhgt Haffhregards'"insistence

. on impor%ance";and "geriouiness of social pressure" as the

basié of-obligations. 'But these features (even when they are
accompanied Dby- feelings of shame and remorse) are not

sufficién% determinants of moral rules, much less of moral

’ ,obligations. Perhaps he is right in insisting on the need to

understand morality as a development from the primary
i 12-

’

phenomenon of the morality of a social group.”~ " Some moral

philosophers (Rawls, M. Macdeonald, P.F. Strawson, to mention

" a few) think so as well. But it is doubtful if there are

contémpoﬁaiy moral philoéqphers whq would want to‘base,an v
analysis of moral -obligation on_whethér or not.sqcial pressure
“is effectively applied; For what is involved iﬁ'the'morality
of .the rule is not simﬁly the fact that a given people regard
a given set of rules or mores as standard behaviour among the
gr;up‘and e prepared to apply pressure to assure compliance,
It seems t/o me that over and, beyond the features which Hart
diséusses and in addition-to'the formal criteria of 'morality"
summed up by W.K. Frankena, we need to see the "morality" of
the rule éecially and materially, That is to say, we need to

. : ; ?
postulate that a moral rule'like a moral action*gq}de will

alsc show ¢oncern and consideration for others.l3

e " A

12, "H,L.A, Hart, "Legal and Mogal Obligation", in R.E..
., Flathman’s (ed.), Concepts in Social and Poljtical —
Philosophy, p.*197, T - .
— ) T A

‘13. See_Stephen Toulmin, An Examination of the Place of

’ eason in Ethics, (Cambridges Cambridge University
Press, 1950), op. 156-160, 202f, Alsg, P. Foot, .
"Moral Arguments", Mind, vol. LXVII (1958}, Pp. 502-513,

- I3 ' - A

1



be taken as an auth ritative rule of the group. Ruleg of

14. H.L.A. Hart, The Concept of Law, pp. 92-95. L.

(_\ 8o

'- But perhaps Hart‘himself was aware'of the short-

comings of his primary rules, For he .apeaks of three

possible short-comings\;;ﬁaéfects which a primary rule in a
simple-aoc1al structure might experience. Thers is, first,
the short-coming or defect arising from "uncertainfy' as to
what the primary rule is and}br demands; secondly, there is
thg defect arising ffom the static character of the rules, and
thirdly, theee is the defect of inefficiency. which means

that the exertion of social pressure in any of ite variations
for violation of the rule is not administered by a special
agency but is left to -the indlviduals or’ groups affected.,

Wh‘ remedy does Hart prOpose here? His remedy consists in
introducing the seécondary rules of'recognltioqi'change. and
adjudlcatlon. The rule of recognition'is to specify some v

feature or featuresxwhich & rule must possess in order to

\

13

change allow for the creation of new primary rules and the

.elimination of old rules. And the rules of ad judication

define individuals who are competent to pronounce authori-
tatively on whether or not & rule has been broken, Thus;

the "primary ruleg of obligation" supplemented by the

"seconddry rules of recognition, change and ad judication®

. hold the key ﬁg an understanding of law and are, in Hart's

terms, "at the heart of a legal system“ b

. -
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> There is no doubt that\the notion of a fule is

“crucial to an understanding of gsocially cohesive behaviour.

We cannot understand social behaviour, much less understand

gsociety and its law apart from the rules which determine.

and give them meaning. Sociai rules are, to borrow a

Wittgensteinian phrase, "forms of life". To the extent that

8 man's way of life forms the base of a pattern of reasons
for action as well as a cgnception of socially acceptable
Eehaviour. one micht aéree wiﬁh Hart's claim that all rules
are ultimately sdeial., I am not about to challenge ‘this,
serious claim, which seems to me to be basically sound;
social behaviqur is intelligible as an instance of rule
application., What strikes me as particulariy puzzling is
Hart's statement that "obeying a rule need invol&e no
thought on the part of the person obeying that what -he does
~is the right thing both for himself and for others to do".15

'Surely. Hart must realise that a pattern of conduct that

has become invested with routine to such a lével that

it eschews considerations of the "rightness" or otherwise

of action, must have its=warrant in habit rather than in
ratlonality. Hart's remark is all the more puzzling,

g8ince he is most artlculate on the distinetion between rule-
governed behaviour and merely convergent habitual behaviour,
If there is any point to this d;stlnctlon, over and above
the poésibility of citing the rule as a “guide“ to one's

action, surely, it must be the poésibility, as A, MacIntyre

v

. 0 ' . .
15, H.L.A. Hart, The Concept of Law, p. 112,
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has remarked; of "identifying the rules and their connection

with reasonable or unreasonable beliefs”. That is‘we,qannot
explain behaviour as an instance of rule-following without
ra}ging questions of reason or uni‘eason.l6 Given the ‘
importance that' Hart himself attaeheé to this distinctién.
it is curious to note that he here atroghises the rule’'s |
éonnection with reasonable or unreasonable beliefs. B#t
perhaps,” what he meant to say is that most people most of
the time f0110%123~9be& the rule as a matter of course
‘rather than choice or deliberation., If this is what he had
in mind, then he.should say so0. But even this factual claim
would still not account for the cléim (also factual) that
some people some of the time do ask: Why should we obey
this rule? When they do ask, it would be an unillumingting
answer to say "Bécause it is the rule”. Aghf

But why unilluﬁinating?‘ Surely, we ﬁust recognise
cases in ﬁhiéh our objection to tHis answerswould be absurd,
cases, fhat is, where our answer “Because it is the rule”
would be the only answer possible, Suppose P in a chess
game wants to know why the game should be terminated once °*
his ‘'King' is check-mated. Surely, the only proper reply is
simply: "Because the rules of chess require it". Such a

reply should be counted as a reason for the termination of

16, Alasdair MacIntyre, "A Mistake about Causality in
Social Science”, in P, Lasle¥t~and W.G, Runciman,
(eds.) Philosophy, Politics and Society (Oxford,
© 2nd Series, 1962), p. 62,

, &
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the game, Such a rule is constitutive of the game, To ask
why -one should complf with a rule constitutive of a practice

is to betray cne's ignoranéé of' the ﬁractice and its rules,

ere is, then, an important sense ln which the presence of
a rule (a constitutive rule) limits the kinds of questions
that can be intelligibly askéd concerning the rule. It is
th. sense thgt all conéiderations, over and beyond the fact
e rule is of this type, are irrelevant and misdirected,
If Hart's ? mary rules are also cdnstitutive rules, this
additional information might explain why he thinks that

one need not consider the rightness or ofherwise of .
complié;ce with the rules that the rule itgelf explainé

and justifies compliance or obedience. But all rules are
not of this type, as we shall soon see, How would Hart
account for other types of rules (such as regulative rules,
precept-rules, or instruction-type rules}? However, in
opposition to Hart's theéis. I want to say in section If
that reason and choice are essential in a discourse about
politiéal obligétion? Reason and cholce are not only
desirable, they seem to me to be a central feature of the
no@ion of obligation, espegially. moral obligation.

-~

I1

Rules and Reésons for Compliancey The limiting Case "QObey

the Law"

In recent discussions, ther ve emerged five main

~senses of 'rule' and hence five main types. There is a
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sense of rule (1) as instruction, (2) as regulation,

'(3) as precept, (4) as practice or what John Rawls calls

“"practice-type of rule" and Hart and John Searle,

nConstitutive rules®, and (5) Semantic rules.l? Semantic

rules or conventions reguléfe and guide the apprépriate

use of concepts. We find an example of this type of rule

in the rules governing the yse of the verb 'is', which

Wittgenstein discussed I he Phiiosqphical Investigations.

There is the rule which allows us, for instance, to use
the verb 'is' in the sentences "the rose is red" and "twice

two is four", and there is. also the rule which allows us

to replace ‘is' In the second sentence with the equal sign

(=) and forbids this substitution in the first sentence.ls_

It would appear that semantic rules necessarily cut across
all other rules, since a rule, whatever its type, must be
stated by a suitable set of words.. (For example, the Pawn

promotion rule reads 'A pawn reaching the eighth rank must be

promoted to a plece according to -the player's choice',)

“ v

17. Since this classification is bound to appear rather
arbitrary not much point is gained in discussing
them at length. For further discussions on
'rules', see Max Black's Models and Metaphors
(Ithacas ‘Cornell University Press, 1962}, pp. 109-15;
John Rawls', "Two Concepts of Rules", Philosophical:
Review, vol, 64 (1955), pp. 3-31; John Searle, "How °
to derive 'Ought' from 'Is'" Philosophical Review,
vol. 73, (196%4), pp. 43-58. ©CFf. also Max Black's.
"Notes on the meaning of 'Rule'" Theoria, XXIV
(1958), pp. 142-144,

18, L. Wittgenstein, Philosophical Investigations trans.
by G.E.M. Anscombe, (New York: The Macmillan
Company, 1958}, p. 558.
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Tpe different types of rules perform different
roles, and they may or may not, depending on what type it
is, give rise to obligafions. Thus, Hart ig correct when
he said that the existence of a<§gie to X (verb) does not
ent.ail an obligation to X, any more than 'P ought to X' and
'P has én obligation to X (verb)' are synonymous. Rules
of etiquette and semantic rules beiong to this class,

The typé of reasoning appropriate to each rule is also
different, Instruction-type rules appear to be laid down
by some one who is "an authority" in Friedman's sense of
.this phrase, Consider the following rules that one is
likely to find in any Good Luck and Safe Dr;;ing Booklets
"Check the rear view mirrors before you sfart your car";
"Cﬁeck the fuel gauge®, "“Get off the road, as soon as Y6u
feel drowsy", “Lock ybur car when you.leave it at night",

"Never use your horn as an offensive wegpon".l9 All these

-

19. It may be noted that any of these instruction-type rules

' that I have just mentioned could be incorporated in
municipal legislation and would ipso facto become a
gource of legal obligation. When § 18 the case,
such rules cease to Function as mere instructions.
Failure to lock one's%car at night may, for this
reason, be legally lisble,. However, my contention is
that rules as instructions, unlike constitutive rules,
do not in themselves, in the absence of other reasons
that can be given in their support (such as evidence
that complying with them/{S\ip the agent's interest),
provide a ground or warrant f acting in the manner
directed or required by these Xules, That is to say
in the case of instruction-type\ rules, the notion of
giving reasons to support the rule is not only .
relevant but essenti to the/idea of following the
rule. If Q, for example, asks P, his instructor, %éy
‘he should check his rear view mirror before starting>. —
the car and if P replies: . "Because there is a rule that
says one should do so," Q will be well advised to
look for another instructor. ‘
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rules are practical guide-lines or directivgs, which, in
SP§tﬁ of their value, one ma§ choose to follow or %o ignore.
Instruction-type rules ére not spoken of as "violated" or
*broken”, nor is there a censure gttached to them. .U iké
constitutive rules, instruction-type rules do not define
activities, much less constitute practices, It would,
therefore, be misleading or inappropriate to talk of an
obligation to comply with a rule of this type. ' .
There are some uses of F}ule: for which the word
'regulation® is an approximate synonym, ."Trafflc rules' and
"debating ngiFs"_aré two rather obvious examples. Other words
which may be appropriate, depending oﬁ tﬁe context, are '1aw'?
*bye~law', and ‘ordinance’. Regulation-type rules have an ;
author {or authors) who may talk of announcing, enforcing,
changing,‘revbking, oriré—instating the rulej anﬁ correlatively,
this type of rule can 56 disobeyed, obeyed, broken, or rescinded.
Because this class of rules derives from some one or group
of persons "in Authority",‘h la Friedman, they are said to
impose obligation fo comply. Rules of game provide a good
example, And their similarity to constitutive rules is

easily noted.20

Y
——

20. Hart provides an excellent discussion of Constitutive
rules relative to rules defining valid contracts,
will, marriages. These rules do not define a
moral obligatiod to make Wills, or Contracts, only
the legal requirement that whoever does not follow
then s?mply does not make a Will or GContract. 3See
Hart's The Concept of Law, pp. 26-48, 78-79, -
238=-240, . '
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"Do not cheat”, "Do not lie", "It is a good
rule to pay one's debt promptly", "Obey the law" -—.these
are some examples of precept—type-rules}i Although they have
the same formulation as instruction-type rules, thej differ
from the latter in having a moral content and in serving a
moral purpose. It has been argued that where precepts defing
or constitute practices, failure to conform will affect the
logical status of action. "Do not lie" and "Dbé& the law" are
precept-type rules which partially define practices. The; A
former might be thought to ﬁ?fect the institution of promising,
and the latter 'the morality appropriate to thinking about
: political obligation, The moral pbliggtions implicit.in_precept-
type rules derive from their being alleged ﬁeans to mdral énds.
Now, let us-join up again with Professor Hart, There
are, to be sure, a good man& cases in which the presence of a
rule seems to limit the kiqu of duestions that may’be raised
' concerning a practice, institution or whatever. The obvious
cases are constitutive and regulatige rulés, as I have
mentioned already. But let us suppose that Hart's péimary rule
is neither the constitutive type nor the regulative type,'ﬁut
the precept type. Let us suppose further that the conteﬁt of
this precept-type rule is: ‘Obey The Law, One general charac-
teristic of preceptutypé rules is that they aré not enacted orf
made by some one who is either "in authopity" or "an.authori%y".
Rather they have evolved over time. Their binding character
c'rxot infrequentiy flows from their being means to moral ends. .

Thus, when a precept-type rule is connected with law, it

.. 2
takes on a new dimension. Whereas ‘obligation' is not : ;\\

|




ﬁresupposed whénever and wherever the word 'rule' is used
(as, for instance, in instruction-type rules), the
converse is fhé case when ‘rule' conjoins 'precept'. There
is much more involved in following a prepept-type rule than.
is allowed for by constitutive or regulative rules, There.
are moral elements or considerations invelved -~ considera-
tions of jastfﬁqy fof“instance, or of the common good, or of
fairness, Moral .considerations are implicit in the notion
of a precept-type rule, 'Obey the law' as an instance of a 
precept-type rule is not just a matter of following a rulej
but more importantly, it is a matter of understanding the
features of the practice in which the rule operates.,

At this stage of our discussion, two concIusions
are in‘orders (1) "Why shdfXld P obey the law?" is a question
thatjneeds to-be decided by looking to see what exceptions
‘are allowed’as part of the rﬁles of the practice, and (2) a
: person P, who accepts the precept-type rule 'Obey the law',
if he is to respond to it in a fully rational and moral .
manner, must understand and appreéiate the features of the
practice in which this rule exists. That is, he must con-
sider features of the practice.external to the rule itsélf.21
I would also think -- and this is more important -- that he
would have to have a goed understanding of the point or
rationale of the practice or cluster of practlces in which
the rule operates. Thus, our Theme-Question turns out‘to be

4

r

2l1. R.E. Flathman, Political Obligation, (Atheneum: New York,
) 1972), pp. 90-92.
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a special kind of question, with which Hart's analysis of 'law'
in-terms of primary and secondary rules, has not sufficliently

. grappled. indl
| Hart has emphatically rejected the Austinian command
theory according to which ‘law’ is'simply the fiat of power or
fdréé; he has also rejected the conception of law as the
repetitive pattern discernible in the behaviour of the state
official and a correlative habitwofacivil obedience. It is not
as though these conceptions of law were merely-mistaken in
details it is‘;;ther, aé he says, that the idea of order,

habit and obedience cannot by any combination yield an adequate
gnalysis of law. ‘'Law' would require for its elucidation the
union  of primary rules of‘obligation ané'the éecondary-rules

of recognition, change and adjudicat!%n. Even‘though.at is a
virtue of Hart's analysis that it pfesents the problem in a
new light, yet his analysis neglects what Professor Lon Fuller

has called the "internal morality of law" and T.H. Green

"the moral purpose of 1aW".22 Because of this neglect, his
&

22. Professor Lon Fuller demands that law be justified or
validated by its responsiveness to social ends, needs,
claims and interests, to social purpose., For him,
the legal system is more than a set of related. norms
to be %treated as unassailable factual data, Law is not
a brute datum of social power but a mode of decision
making guided by _distinctive standards and ideals,

There are, therefore, standards latent in any purported
legal order that. offexr principles of criticism for the
assessment of 'specific legal norms as well asgof official
conduct, See his "Positivism and Fidelity té)Law: A :
Reply to Professor Hart," Harvard Law Review, 71, -
(1958), pp. 630-672, Also, see his The Morality of

Law (New Haven: Yale University Press, 196L4) .,

N r
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primary rules, even when aupﬁbrted by an insistent demand
for conformity and great soclal.pressure, do not provide

an adeguate hgstéffor moral obligation.. It is quite

" possible that this ﬁeglect was due to the fact that Hart

) .
has not completely shed the-shackles of Bentham's predictive

theory and Austin‘'s command account of law. Marcus Singer,

-eriticising what he calls a "basic unclarity” in Hart's book,

-

-concludes that the Austinian juristic extreme (accordihg to

which every rule impoging a duty must have a specific sanction

‘attached to it) has influenced Hait's theory much more E%rongly

than is at first apparent, and that consequently, the sogial
dimensions of,obligation-imposing rules have not.received
adejuate attention.23 And in s critical‘notice. L.J.'Cohen

has challenged what he calls the rather “large claims" of

- Hart's primary and secondary rules. It is not at all clear

how Hart's claim to have found the key to the science of

jurisprudence is to be understood or defended, or whether it
2h

can be defended,

Although Hart denies that there is any necessary
connect%dn-between law and morality, and consequently that

there is a moral obligation to obey the law as such,

23. M.G. Singer, *Hart's Concept of Law" in E. Allen Kent's :’

(ed.) Law and Philosophy: Readings ih Philosoph v -
(Prentice-Hall, Inc.: Englewood Cliffs, New Jersey,
1970), p. 102, - . '

-

-

1962), p. 411,



R L TR T R T R L . S een e e e emaa et

nevertheless he conéedesAthat such an-ﬁbligation‘would exist
were the situation such that members of one's society have
obeyed the law and expect it to be obeyed,25 Conslderations
of fairness, he argues, are sufficient to constitute a moral
dbligation to obey the law, where ordinarily_it-wouid be

- migT&ading to speak.of this type of obligation., What these
considirations are, when they occur, and how far, if at all,
they support Hart 8 claim. will be the subject of the next

sectlon.

ITI

Hart's Benefits~Received Theorys On Rights and Obligations

Hart proposes the thesis that if there are any
ﬁgoral rights, then there must be at least one natural right,

26 By a "natural

namely, the equal right of all to freedom.
right", we afe to understand a‘right which (1) all men,-

qua men possess regardless of the character of the
igétitutional arrangement in which they live, and (2) does
not derive from membership in any voluntary association. . In

explicating his concept of freedom, he states that "any

human adult capable 'of choice (1) has the rigﬁt to forbearance

25, H,L.A. Hart, "Legal and Moral Obligation", in R.E. Flathman
‘ (ed ), Concepts in Social and Political Philosophy,p.199.

26. H.L.A. Hart, "Are there any natural rights?" in
Philosophical Review, vol. 64 (1955), pp. 175-191,

e e o
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on the part of éfl others from the Sée of coerciqn'or
restraint against him save to ﬁinder coercion or restraint,
and (2) is at liberty to do (i.e. is uhﬁer no bbiigat{:i-to
absfain from) any action which is not ‘one coercing or :
-restraining or designed to injure other persons", In Hart's
estimation, this right is not "absolute" nor ”impresé.z'iptible;'.
Yet it.is all that political philosophers need to ha#e
claimed to support any.program.of action. ‘Hart establishes
his thesis via an anaiysis of fhe riéht-claiming phrase;

"X has a right to". Many writers today have thought that
this right-claiming phrase must be analyse& in terms of
duty or obligation, or more generally, as reqﬁirements or
prohibitions on some one's‘behaviour, and that the idea of
obligation or. duty is,central'to that of right. This is
the old age‘doctrinéuﬁfrthe correlativity of rights and
duties.z? Hart aérees that there is'a_sense of 'right"
which correlates the notion of ‘duty'. We may cal;_this
'right' in the strict sense or 'rights against'. To assert-
that X has a right to @ in this sense implies—that some Y
has an obligation or duty to X in respect of Q.and‘ what--
ever would falsify one ascription or assertion would like-

wigse falsify the other,

* 27. 'Rights' in the strict sense correlate 'duties' by
definition, and vice versa. The paradigmatic
example of such rights is the creditor's right to
be paid a debt by his debtor. Both the creditor's
right against his debtor and the debtor's duty to
his creditor are logically co-existent.
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But there is also a(Fenee of right (that is, right

as liberty) which does not lcgically co-exist with duty.

To assert X's right to-Q in the sense of liberty ie to deny
that some Y has a ground for interfering with X in doing or
possessing Q. Rights as liberties are simply rights of non-
interference. Accordingly.'Heft concludes that a right-
claiming sentence could mean either (1) that X has some

special justification for interference with another's free-

_dom.wﬁich other persons do not have, or (ii) X is concerned

to resist some interference by anpther person as having no
Justification,. But because this {ight is not absolute or
imprescriptible, as I said earlier, they may in special
circumstances be justifiably interfered with.

- In examining what may count as a Justified inter-
ference, he distinguishes between special and general rights,
Special rights impose obligations on other persons in virtue
of their voluntary association or other interpersonal
relationship in which they stand to each other. And General
rights are simply exemplifications of the right to equal
freedom, and so.need not create “obligations", except in so
far as they prohibit others from u81ng coercion or restraint,
(Well known examples of general rights are the right to °
worship, and the right to free‘epeech). The standard cases

of justified interference which correspond to the three ways

in which special rights are derived are promising, consenting,

“
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and mutual restrictibns.za

If I understand Hart cofrgct;y.
both types.of 'right',_logically and cahceptually ﬁre;
' suppose the natural right of all men to equal freedom.
. Hence, for Hart.-théfe need be only this "natural right",
- the equél right to ffeedom. wa. let us assess Hart's Eonr
ception of this right.
' To be sure, there is much that the traditional °

4 -
natgrai right theorist would like to challenge in Hart's

conception of this right. They would probably find it

. ) L ..
alternately amusing and presumptuous to be told that thgré ’

is only one natural right, and/or. if there are more,. that
they are neither.absoluté, iﬁélienable, nor imprescriptible,
(ﬁecall that thn Locke, the most quoted philosopher on
natural rights. had spoken of, at least, two natural rights:
the rigﬁts to 1life and liberty. The Constituent Assembly
in France alsdQSpoke of The Declaration of the Rights of Man

and The Citizen, and that "The purpose of all political

association is the conservation of the natural and inalienable

rights of man".) The problem with these rights is not so
much their number as their defense. Traditional natural
right theorists have -invariably made the defense of their

pogition co-extengive with the notion of a "purposive" human

28, Hart mentions. and disculses other special rights-

- creating situations, such as natural relationships
(father-child relationship). But I omit these.
because they have little or no political
relevance,

e et e s Rl
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l-nature or have adopted the “esgsgeﬁ)appréach". Suéh an
approach to, and defense of! the natural'righ£ipfoblem.'
seems to me duitg'circular in as much as it uses as the
meapiﬁg-criteria of “"human nature" (namely, essential g
functions and attributes) precisely those charactérisations
which_their-antagdﬁggts are gquestioning., It is ali too

tempfing, thEJwe observe man behaving in certain ways, to

claim that he acts for a purpose, and therefore, that his
nature is purposive. The point of such a claim is to

Justify a certain concept of human naturé'ag the real essence
of man, But the claim itself’is false, or, at best,
circular, Qs Nielsen and.OIafson have pointed out.29 It may
be true as a matter of empirical statement that man, when .
he acts, Sits with an end in view ‘or acts to achieve some
purpose., But it hardly follows from this that man has a

function or a purposéq that like mouse—trap; he was
designed to achieve. The peculiar gunction or purpose of a
mouse-trap, as its name ihdicates, is.to catch mice, And a
mouée-trap is a good mousthrap if it effectively performs
this funection or satisfies this purpose. Man, by contrast,
does not have a ‘purpose' in the sgnse in which we can talk
about the purpose of a mouseftrasz‘Man. ih this sense, has

“no purpose%’,lt is conceivable and, in fact, true that

29, Kai Nielsen, "The Myth of Natural Law", in Sidney Hook
" (ed.) Law and Philosophy, (New York University Press:
New York, 1964), pp. 122-143, F, Olafson, "Essence
and Concept in Natural Law Theory", in Sidney Hook,
Ibid,, pp. 234-240, . ‘

-y
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there are certain propertiesr(language and culture, for
example) which man aﬁd only man possesses. But we would
not for all this, Professor Niélsen hag argued; refuse to
call some creature ' a manlif helpossessed all the character-
istics of a-man but lacked a culture, Nor would we refuse
to call such a crea%ure a man simply because he could not
speak our language, Human attfibutes or functions do not
come labelled with “essential" or "non-essential", and it is
not clear enough what our criteria for so identifying these
_ properties are. Thus, in defense of Hart, it could be #
maintained that his approach to natural rights was making
no pretentions to an ontological status, only thg'logicai
.claim that the natural right to equal freedom is the
foundation of all rights, Bes;des, he was not concerned

to derive this righf from the concept of human nature.
However, since this is not an e;say on natural rights, I
ghall confine myself to criticisms of a different kind.

I shall be satisfied with showing that Hart's arguments, if
they claim anything, claim too much.

Consider his statement that to assert a "right" is to
recognise a "moral justification” for interfering with the
freedom of another, and that this in turn. involves a prior
recognition of the equal right to freedom. How does the
asgsertion of the'ﬁoral right of X to interfere with and so
1imit Y's freedom presuppose the "natural right of all to be
free"? The first thing to note is that Hart's claim ié put

in the conditional forms "If ..., then, ..." and that

within the context of his essay, the relation between the



.antecedent and the qonséquentfis to be viewed as one of
entallment, I have_alfeady discussed the development of
Hart's argument for his conditional. 'Sé far as that argument
goes, Hart is correct in maintaininé ?hat interference with -
_anotﬁer‘s freedém requires a moral justification and that

« sSuch a justification is offereé or presupposed in'the.ndtiog
of a right. What bearg examining now is Hart's extension of
this argument to include the cléim that this right'must be
_one that is possessed egually by all men -- and possed®ed. by
them gua men, In other words, Hart intenas that his .
assertion would be understood'as‘éxprqssing a necesséry
truth, But, surely, the necessar& status of this tlaim does
not seem to follow from Hart's an%lysis or argument. And it
dées not seem to follow because*ihe:e 1s a logical gap between
‘showing that moral Tights presupﬁose the natural right to be
free and establishing further thét this right is poss;ssed
ﬁy all men, Hart can brigge this gap only if he makes =a

"“Bbﬁfain assumption -- an assumptiort that is neither explicitly
stated nor defended in his essay. Thus, even though the
claim itself may be true, Hart has not said anything to show
that such is the case. |
' I said above that Hart puts his natural right elaim

in the conditional forms "If s+, then, ..." This conditional
argument may be regarded as asserting one of two claims:
i) a material implication -~ in which case an independent
aréument or justificatioh would be required to support the
congequent.‘ Hart has not provided any such argument.

Or 1i) an entailment, But this latter claim is implausible --

L T MRS R E TR L TS E IR SIS R MR e -;-q-‘w-r-"-- AR e
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j@ivén that no conceptual convergence exists between there

fbeing a.natural right to freedom and this right being' .

ipossessed equally by all, as Hart wishes to conclude. "It is

k31mp1y not part of the meaning of 'a natural right' as Hart °
conceives it that it is possessed by all humans. Now, what
assumption has Hart left unstated tﬁat needg to be stated if
his claim is to hold? ‘

Since Hart is concerned to claim only that there ig °
'thIs one natural right (although there may be others), I
shall put the unstated or additional assumption necessary to.
yield Hart's desired egalitarian conclusion in.tne .
conditional forms If there is this naturai right, then, all
men possess it., But suppose I amlwrong and Hart is right,
then, even if there were some beings who poééesséd Hart's
"natural right", it would_not,logicallylFcilow that all men
must be gmong them. In-this way, Hart's article would fail

- to yield any substantive egalitarian conclusions, For the

anti-egalitarian would be -able to claim that no justification
is neccssary for interfering with the freedom of some human ..
eings, at least. Hart's natural right would, indeed, be
"natural" in the sense that this right does not have its

origin in any social or conventional framework, but not in the

senge that it is possessed by all men,_~-- much less in the

sense that it is possessed equally by all. Unless Hart is

willing to explicitate and defend the tacit aésumption I

just mentloned his argument does seem to clalm too much,

The rest of this sectlon will be devoted to an examlnatlon

of the fhird of Hart's justified interference, namely,

A\ ‘ -
N

\ e M
~
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mutuality of restrictidn.

-

"Mutual restrictions" deserve further consideration
_beeause Hart maintains that rlghts derived from them
correlate with polltical obligations. These rights and
obligations arise, he says, in circumstancess

When a number of persons conduct any
joint enterprise according to rules and
thus restrict their liberty, those who
have submitted to these restrictions
when required have a right to a similar
submisaion from those who have BENEFITED
by their submission, The rules may
provide that officials should have .
authority to enforce obedience and make
further rules, and this will create a
structure of legal rights and duties,
‘but the moral obligation to abey the
rules in such circumstances is due to ‘
the co-operating members of the society, N
and they have the correlative moral

'right to obedience.30

Schematically,-Hart is saying that in a situation of mutual
restrictions, if Y has benefited bx\gli‘submissiqn to the

" law, X has the right %o expec? siﬁ}lar submission from Y,

In other words, X may justifiably limit or interfere with
Y's freedom. Such an interference is justified, Hart argues,
not by an appeal to the equal right to freedom but "because

only so will there be an equal distribution of restrictions

A

30, " H, L.A, Hart, "Are there Any Natural Rights?“. p. 185,
This pagsage has striking parallels with one
defense in a cluster of defenses for political
obligation which Socrates voiced in the CRITO and
the APOLOGY. The pertinent defense has been called
the Benefits-Received Argument. Thls. I hope,
explains my characterisation of Hart's thesis by
a ' similar title, See Irwin Edman, (ed.) The
Workg of Plato., The Jowett translation (The
Modern Library, New York, 1956).
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end so of freedom among this group of men". Acceptance of
benefits does not only éuffice to create this obligation, it
also allows, it seems, those who have first submitted to the -
organization's rules to enforce the 6bligétions on tgose
who have benefited. Let us call this feature of Hart's
. argument, following Robert Nozick, the Principle of the
enforceability of obligations. '

This is an interesting thesis, .It is interesting
because if seems po hold that what is important or constitutes
political obligation is not the individual acceptaﬁce éf
benefits per se. Rather it is accepting benefits which are
themselves the producf of a mutually cooperative scheme and
which involve rules reétribtiﬁg individual liberty or action.
In the context of this argument having benefited from a
cooperative scheme “or practice is consi%ﬁred a necessary
condition, of having moral obligations under the scheme, But
tﬁis is not all. Hart's thesis also 'implies that acceptance
of institutional benefits suffices to create this obligation,
-8ince he allows fhat fhe obligation may be enforced by other
members in the case of disinclination. But is benefit-
acceptance really a sufficient cﬁndition of politiéal
obligation? ‘ )

Hart's sufficiency-claim is oﬁen to several objections.
First, if acceptance of benefits were avsufficient condition
of political obligation, then, Hart's argument would seem %o
endorse the apparent paradox that those who have admittedly
benefitedlfrom, say, the Nazi regime, would have a moral |

obligation (in contrast to a merely legal obligationfito obey
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the laws of that reg}me,' But this argument would be morally.
inadmissible, if not offensive as well, Or even congider
the question whether the Blacks in Soufh Africa have a moral
obligation to obey the law;f There is, undoubtedly, a sense
in which Blacks living in South Africa have enjoyed certain
benefits:t they have used goverﬁment'roads; some have availed
themselves of certain public utilities (light and water) and
certain facilities within set limits (parks and swimming
pools), and thg& have probably called on the Fire Department
when their houses were on fire., If political obligation were
founded on benefits receiyed;:then. there would seem to be a
strong case that South African Blacks owe a moral duty to
obey the government, And yet South African Blacks have
suffered far more than they have benefited under the system
6f iegislative apartheid, which reg 8 them as inferior for
racial and ethnic reasons. Besides?tzf political obligation
turned sufficiently on benefit-aqceptansg,’we would be faced
with'a theery that obligates the citizen to unconditional
obedience. That is, Hart's thesis would obligate citizens
to obey the law whenever it can be shown that the citizens
havé, in fact, benefited from political assogiations such a
theory wouid prevent éf render irrelevant the considefation
of other criferia (Buch as whether the regime in question
encouraged active participation or not, or whether it was
~  officially committed to the pursuit of iniquitous pblicieﬁ)‘.*
by which this obli%ation_shpuld be judged, Inrshort. hﬁving
- “benefited from a scheme of social arrangement is not =&~ '

N .
sufficient condition of political obligation,
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Secondly, the benefit-recejved argument seems to give
the citizen a yefo‘power over his obligatioﬁ. A group of
citizens ;ho decide not to accept benefits, ‘'would, in the
context of the sufficiency claim, lack a moral obligation
.to obey the law., Such citizens would not have to show that
the regime in questién was ﬁnjust. antithetical or otherwise
suspect; they would not even have to make reasoned argumeftts
in support of tﬁeir renunciation of this obligation. But such
a conclusion séems to me to be counter-intuitive. It wouid
be a mistaken theory of political obligation and an unfortunate
analysis of political practice that nullifies institutional
obliga%ion so readily., Taken as a sufficient condition of ¢
political obligation, the benefit-received argument does no¥t”
seem very helpful iﬁ thinking about what the practice-does or
how it didtributes social benefits. (Although both are
closely related, it should be noted that the argument that ¥
one has no moral obligation to obey is not identical with tﬁe
decision to disobey. "A does not have a moral obligation!¥d_do
an act X" does not impiy "A does not have a legal or
prudent}?l obligation to do an act X*.  Sothat in cases where
the formé? assertion is true, the latter might.be‘false, and
vice versa.)

Now, the related question of whether acceptance*of
‘institutional benefits is a necessary condition of political
obligation, ‘I regard as extensionally equivalent to the notion
of a cooperative scheme. In as much as an_organisation, ”

arrangement, or scheme -- whatever its type ~--is committed to

providing benefits for its members, such a sEﬁgﬁe must actually

o~
\
] L}
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‘generate benefits if it is %o obligaté its members to
obedience, - The failure of any §00perative enterprise in this
respect indicates flaws in it and raises the 8pec£ré of
disobedience. Leaving aside the rather obvious cases 4;
citizens who have claimed unemployment checks and used the
city parks, or benefited in any wéy,'it gseems to me that the
notion of benefitfacceptance could be even more ten@ously con-
strued. Thus, for example, the fact that there are laws at.
all -- even when these laws do no more phan restrict the use -
of viofén;e and others have obeyéd them ~- could be construed
as benefiting under a legal system., In thié sense, the -
traditional recluse or hermit must be said to beneflt.from
social arrangements. Thus the neceasity claim implied in
Hart's thesgis gseems to do no mjxg\th;n to deflne a2 benchmark
that needs to be met\before the issue of political obligation
can. arise at all. Bu%sit does nothing to show, for example,
that any citizen or group of citizens who have benefited have
thereﬁy incurred a binding‘moral obligation to obey the law,
Conversely, if the scheme benefited no one or beneflted only

a few at great cost to the majority, this fa-L mi ht be a reason
for undermining the scheme, (Idea%ist political philosophers
such as T.H, Green and B, yosanquet hold this view as well.)
Thus the question of whether acceptance of social benefits

and advantages is a necéssary condition 6f politiecal obiigation
does not turn on whether discrete individuals, xl,'xz. ceos Xn
actually avail of these benefits, But it does turn

importantly on whether the scheme or arrangement is concerned

to maintain the characteristics of its members. It also turns

™~
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_éﬁ whether the institutional rules are such thﬁt'they N
Mmaintain the ﬁinimum objeotives of the scheme 8o that‘all who
are members can still identify with it. : ‘

| Another obaeotion to Hart's argument has been made
by Professor Nozick.31 Nozick's objection is presented in :
two steps: i) Should the principle of enforceability be }
introduced into a diaouseion of institutional obedience? and !
ji) does Hart really gsucceed in deriving a moral obligation : | K !
to obey the law from the principle of fairness ¢whith is\' ' !
aggther'ﬁay of referring to the mutual restriotions thesis)? K
‘, Let us begin-with theafirst step in Nozick's objection. | %
According to Nozick, the pririciple of the enforce—

ability of obligations does not only confer bn participating

X
T NN TP SR

members of an organisation the right to prohibit free-riders,
L]
it also ascribes the right to enforce this obligation on

L T R

others ‘and to limit their conduct in ways sPecified by tQE“

organisation g rules. Nozick rejects the application of this

W .
principle-as not having been justified by Hart's "mutual
restrictions" claim, His objection in this regard turns

on Hart's inclusion of the enforcement right along _,-ﬂ )

with the notion of a "right to" or being owed an obligation.

-~
o

31. Robert Nozick, Anarchy, State, and Utopia (Basic
Books, Inc.: Publishers, New York, 1974), pp. 89-

95.




YT

~ 105

According to Hart, to assert that one is bound by Y's right

or is,under an obligation to Y in any of the transactional
relatiohships of ' promising, consenting or mutual fesfriétions"-
is to recognise that Y is moraliy in a position fo égtermine
how'"thgt other" shall act and in this way, limit his free-
dom of choice., 'It_is this fact and none other, which makes
it appropriate to say that Y has a right. Of course,

Nozick agrees that enforcing*ébligations may be crucial to
the viability of ag?eements. Yet, to forge a logical 1link
between the right of enforcement and the nbt}on of obliga-
tion, as Hart seems to do, distorts, accofdipg to Nozick, the
1ogié of 'obligation'. After all; enforcgﬁéhf-rights are
themselves ﬁerely riéhts, aﬁd'the pd?ﬁt of obiig§tﬁons can be

explained without a logical correlation between ‘obligation'

-and” the 'right to enforce', In other words, why must it be

supposed that the right tqeenforcg (obiigations) derives from EQ
the existehce of an obligation?

I &m not &t all certain that Nozick's objection in
its preggnt form can be sustained. But first, let us see 0*
what hé%@ays about prohibiting private enforceméﬁf of
justice, In his }onstrual‘of a state of nature, Nozick t;kes
fhe nagging quéstion to bes How mighf one remedy the

“inconveniences of the state of nature® concerning which

Locke spoke?jz_ The following possibilities offer themselves:

32. Robert Nozick, fnarchy, State; and Utopia, pp. 12-17,
£f, =
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(a) an individual may attempt to enforce his rights person-
ally to the best of his abiliﬁy, or secure the assistance of
his friends to repulse aggression, (b) individuals may ]
combine to form mﬁtﬁal-proteetion associations (barring, I
suppose, “the probability of iptra-asaociation aggression)

(c) some individuals may form protective agencies seliiﬁg

: o
protection plans and;poligies for more elaborate purposes, ,

aﬁd in time, (d) the dominant protection association will

emerge with sufficient weight and power to assure the

protection of individual'rights; (Nozick's "minimel state"

is a logical out-growth of this protection model. It is
conceivable, of course, that a number of individuals woﬁld
prefgr to remain in their "state of nature" and not deal
withagny of.the protection agencies.) The question now is:
What kind of protection can these agencies legitimately
provide? 1In other words, do they exercise legitimate powers
over all the rights of their members or only over the sum
of the rights of their mémbefs? Nozick argues that the
1egitimate_power of what a protective agency may or may not
do is simply the sum of the individual rights which its

-

members have and transfer to the agency or association. No

new rights and powers may acerue to the agsociation, which

" is not pre-owned by the members. He wrigess

The legitimate powers of a protective
asgsociation are merely the sum of the
individual righte that its members or
clients transfer to the association.

No new rights and powers arise; each
right of the association is decomposable
without residue into those individual
rights held by distinet individuals



acting alone in a state of nature. A
combination of individuals may have the -
right to do some action C, which no
individual alone had the right to do,
if C is identical to D and E, and
persons who individually have the right
to do D and the right to do E combine,
If some rights of individuals were of
the form "You have the right to do A
. provided 51 percent or 85 percent or
™~ whatever of others agree you may", then
& combination of individuals would have
. the right to do A, even though none
. separately had’ this right."

It seems to\me that this passage contains the key to Nozick's
denial tpaf Y's right to%ﬁ (a debt-repayment)'agaiﬁst X
correlates his f;ght to force X to q. But by thie denial,
Nozick overlooks %ee semantic conventions governinglthe use
of 'obligation® to\éuide conduct (not to describe it). Only
one such convention need be mentloned here. This conveetion‘
or rule states the conditione that obtain consequent upon
(not antecedent to) most uses of ogiigation' in guldlng
conduct. A paradigmatic example of such conditionsels
disinclination. In other words, tq.say 'Y has an obligation
to @' is appropriate in a eeﬁtext where Y shows notable
disinelination to g (verb). And the convention relates to
what a person P can and cannotaeay and/or do after agscribing
. an obligation of'q-ing to Y. P; for instance, may reserve
the\éight to enforce the obligatiep. And in most cases, ﬁe
does (as in the case when he decidee to prqsecufe Y for
nen-payment of rent)., This Semantie\convention.abbut

-—e\ ‘\\‘

\
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v

33. R. Nozick, Anarchy, State, and Utogia. p. 89,

\
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'obligation';_I believe sufficiently justifies the inciusion
of the prinéiple of right-enforcement in Hart's character-
isation of the moral obligation arising from "Mutual |
restrictions”.

I now come fo the second objection which Nozick

‘raises against the principle of fairness., This concerns

"what he calls "the supposed obligation to co-operate -in the

Joint decisions of others to limit their activities".
Nozick's stratégy is to reveal, through a series of counter-
examﬁles. sthe " inadequacy of the benefit-rec,'#@&;argument.
He invites you to suppose, for examples |

(2 group of) people in-your neighbourhood
-+« have found a public address system
and decide to insgitute a system of
public entertainment. They post a 1list
of names, one for each day, Yours among
them. On his assigned day, ... a person
is to run the public address system, play
records over it, give news bulletins,
tell amusing stories he has heard, and

so on., After 138 days on which each
person has done his part, your day
arrives, Are you obligated to take your
“turn? You have benefited from it,
occasionally opening your window to
listen, enjoying some music or chuckling

- at someone's funny story. The other

people have put themselves out, But

must you answer the call when it is your

turn to do so0?3

This. second objection by Nozick is one that I have myself
been worried about in the preceding pages. But as I pointed
out thén-the fact that one accepts benefits is not.a suffi-

cient ébndition of submission to the law. And as such,

3%. R. Nozick, Anarchy, State, and Utopia, p. 93.
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Nozick's objecfion‘te(;;e benefit-received argument in i£s
Hartian form may be ' sustained. But‘%aying_thia‘does not
make the issué of bgnefits'irrelevant‘to the practice éf
'political obligation. The‘question of whether or not a co
u&i?en préctice provides ‘benefits is especially relevant in
s fhe context of civil disobedience. (But this is -a question
' I shall deal‘withtin'my cﬁapter on civil disobedience.)

It may be édmitted. then, that Hart's construal of
the principle of fairness as a foundation of moral obligation
has not really proved its claim, However, Professor Rawls
has proposed &g versiﬁn of the Benefits-Received doctrine,
which he has called‘the moral obligation arising from the
duty of “fair play" and ‘which, to me, seems to gvoid some of
the difficulties generated by Hart's own version. Rawls has
enlarged the principle of fairness to include four additional
conditions: (1) the persons who have this obligation must not
only have benefited, they must alse "intend to coﬁtinug to
accépt benefits", (2) the success of the enterprise must
depend on near-universal obedience to the rules of the prac-
tice; (3) obeying the rules involves gome sacrifice, or’at
least a . .certain restriction of individual liberty, and
(4) the practice must conform to the principles of justice,
In his words:

Under these conditions, & person who has
accepted the benefits of the scheme is
bound by a duty of fair play to do his
part and not to take advantage of the

free benefit by not co-operating. The
reason one must abstain from this attempt
is that the existence of the benefit is
the result of everyone's effort, and prior
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to some understanding as to how it is

to be shared, if it can be shared at

all, it belongs in fairness to no one.35
For Rawls, whét is important is not just the acceptance of
benefits derivsd from a mutually restrictive, co-operative
enterprise, but the acceptance of benefits in a just
constitution. Admlttedly»\the justice of the scheme is an
essential conditiop in Rawls' ccnstrual of the obligation

‘ \ ' L

arising from the “dgﬁy of fair p}ay". For he notes that
"unless one obeys the laws (enacted under a just constitution),
the proper equilibr?&m or balance between competing,claims
defined by the constitution will not be malntained" However,
since I have introducch Rawls here only to show that his
version of the benefiterecelved doctrine does have great
possibilities, I shall npw go on to examine the obligation

or duty that arises from\pis principle of fairness.

~

35. John Rawls, "Legal Obllgatlon and the Duty of Fair Play",
in Sidney Hook, ed., Law and Philosophy, pp. 3-18, 10.
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JOHN RAWL'S PRINCIPLE OF FAIRNESS

CHAPTER FOUR

The fﬁndamental idea in the éoncept of justice,
according to Professor Rawls, is that of fairness,. And in a
_series of articles written over the past dozen years, he has
developed and defended this conceptlon of Justice as fairne?s.

In A Theory of Justice, however,. Rawls has brought the ideas

8 *.

of these articles, veritably m Lﬁigg; into one coherent
whole.l Two of the ou gtanding fea% as of the theory

/

are its explicit affinity with one’of the major strands in

the history of political-Ahought, the Social Contract .
tradition, and its philosophical justification of the norms

of democratic 1iberélism. For Rawls® primary aim in his book,
as he tells us, is to "construct a workable and systematic
moral theory" to oppose utilitarianism. And in pursuance of
this aim, he\wiii "éeneralise and carry to a higher degree of
- abstraction the traditioﬁal theory of the social contract”

(p. v111) It is not surprising, then, that his theory

centers on such notions as falrness and reciprocity, liberty

1. John Rawls, A Theory of Justice, (Harvard University
Press: Cambridge, Massachusetts, 1971).




, 112 | |

and equality. His taontractakianism doés not envisage an
actugl historical agreement. Rather, it ig a hypothe%ical
device describing éﬁ Initial choice sitg&?&on in which the. \
barticipants are freq'aﬁd rational pefsops. concerned to

W=

further t?eir own interests. In this chapter, I shall

t
3

attemptigstshoﬁ héiv Rawle® conception of justice as fairness
helps to jusfify_%he practice of institutional obedience, ?’
I shall do thie iﬁjthree sections., In section I, I shall

. underline the basic aspects of the theory as these intersect -~
tpe'overall aim of this essay, namely, the Justification of
political obligation.' Section-&I examines the "principles

for individuals® as the primary basis of institutional
obedience, and finally, section III discusses the paradox of
voting and the‘role of the majoritarian rule in a constitu-

tional democracy.

¢

Some Basic Aspects of Rawls' Thedry and The Originsl
Position '

To begin, it is important to grasp.Rawls' under-
standing of the notion of justice.’ ‘Justice*, for Rawls, is

a set of principles required for choosing
among the various social arrangeménts which
determine the division of advantages and for
underwriting an agreement on the proper
distributive shares, These principles are
the principles of social justices” they

' provide a way of assigning rights and
duties in the basic institutions of
society and they define the appropriate
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distribution of the benefiits and burdens
of social co-operation,?

This statement should not be confused with his conception of
Jjustice .(that is, his theory of jusﬁféé). For those who hold
different conceptions of justice cah still agree on the

, minimal statément of the concept of justice. They can still
agree, for instance, that an institgtion ig just if it pre-
Cludes‘arbitrary distinctions among its menbers, They may
disagree, however, in their cogggption of those priﬁciples

or features wgigg/é§§\33\99fiae their respective institutions
’ |

or practices. o ‘

Now, what, according to Rawls, are the features of
‘& just society? What principles will determine the distri-
-bution of the various gooas, benefits and burdens that the

institution proﬁides? The principles which Rawls says would i

- \/,

" determine a'just society are summed up in their final state-
ment, along with what he calls “priority rules”, as followss

(1) Each person is %o have an equal right to
- the most extensive total system of equal
basi¢vliberties compatible with a similar
. system of liberty for all

(2) Social and economic indfualities are to
' be arranged so that they are both:

(a) to the greatest benefit of the least
advantaged, - consistent with the just
savings principle, and .

(b) attached to-offices and positions open
to all under conditions of fair
. . ‘ equality of opportunity.

2. John Rawls, A Theory of Justice, p. 4.

RN



114
A
Pirst.Priority Rule (The Priority of Liberty)
The principles of_justice‘are tc be ranked
\. " in lexical order and therefore liberty can -
be restricted only for the sake of liberty,

Sacond Priority Rule (The Priority of Justice over Efficiency
and Welfare) ‘ .

The second principle of justice is.

lexically prior to the principle of

efficiency and to that of maximizing the

sum of advantages; and fair opportunity is

prior to the difference principle.
The first principle of justice is called the Equal Liberty
Prineciple, and the (a)'pért of the second principle is
called the Difference or maximin principle, and the (b) part,
thé Equal Spportﬁnity‘Principle. The second prinﬁiple of
justice is leo referred to as the Principle of Efficiency.

Rawls argues for the prinqiples as those which

rational contractors would choose in a hypothetical Original
Position (0.P.), where they have minimal.knowledge of the
world, but do not know whicﬁaindividuals they will be., In
general, Rawls adduc?$ithgee arguments in support of his
principles. The fipé%, énd/po‘doubf, the most prominent, is
the contract argument or‘fﬁ; Original Position technigue with
which I shall be concerned in this section, The second is
the argument from reflective equilibrium, and the third is
the congruence argument, -

. The argument from reflective edquilibrium is the

: C L e S . .
claim that his proposed principles of justice generate

3. John Rawls, A Theory of Justice, pp; 302, 303.
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individual judgments that more closely match our considered

-

judgments. than do any alternative principle or set of

principles, The argument rests on two basic assumptions:

(1) that individuals have a sense of justice which they draw

upon in their daily life and with whichh%hey are able to .
appreciate the correctness or otherwise of certain social and
political arrangements.‘ (If, in a given situation, A is the
right thing to do, and B the wrong thing to do, justice as
fairness will tend %o agree_with the performance'of A,)
(2) It assumes that each individual is able to prioritise
these-immediafe intuitions on the basis'ofmﬁheir relative
strength or certainty.l

For example, most people think that stealing a loaf
of bread from a poor starving widow is more clearly unjust
than st?aling a 50-1b bag of potatoes from the‘A & P Super-
market. And they might more easily be persuaded to abandon
. their view on the latter action than on the former. Thus,
there:-could be balancing befween principles and judgments,
But Rawls is more interested in an equilibrium of a different
dimension; he is looking for what he calls "reflective
equilibrium" -- for an equilibrium which will (1) structure

prineciples in such a way that their underlying assumptions

are reflected; and (2) provide guidance in those cases where

our convictions, if we have any, are either weak or contra-
. dictory. These conditions imply that the principles we
extrapolate from our intuitions after critical reflection-
must have an independent appeal to our moral sense. But.it

is quite conceivable that no principle would have this

=

e ———
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" appeal. If that‘happpns. we may need to adjust the principles
at the expensé othhe intuitioné. ad justing our intuitions

in order to maintain the equilibrium. Asg Spencer Carr
lremarks. reflective equlllbrium is marked, by guch give-and-

&
take between the demands of principles-%ph the demands of

e N
N I will not discuss whether the argument

our intuitiors.
from reflective equilibrium is generally truéubr not., I
shall simply Aote ‘Rawls' claim that justice as fairness pro-
duces a more satisfactory equllibr&gp than any alternatlve
‘moral theory'(utllitarianism or péﬁfectionism) B ~

The congruence argument amounts to the claip that
Justice as fairness and the sense of the good are mutually
supﬁortive, that promoting one ideal will tend to support
and promote the other. In spite of the epistemic ﬁnd
-motivationai constraints imposed on the Pe0plé in the
Original Position (P.0.P.), Rawls allows that they do hlavei
rational'life plans, It turns out that the concept of a
rational life plan is a minimal statement of the primary goods
the P.0,P, may desire, whatever else they desire, The
question whether having a sense of justice is a good thing
from the viewpoint of a well-ordered society is what con-

stitutes the problem of congruenée.

Rawls discusses four grounds of congruenaé. First,

the fact that the principles of justice are a public conception

4, Spencer Carr, “"Rawls, Contractarianism and Moral
Intuitions" in Personalist, voY. 56, (Winter 1975),
83-95, 91.
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’

"gﬁd a. commonly acknowledged moral conviction will tend to

preclude or, at least, minimise the probability of hypocrisy
and deception. This is egpeciallytrue in a well-ordered
society w ré deceptive pose vis-a-V1s the principles of
justice is poorly, if at all rewarded Secpndly. there is a

connection between acting justly and certain natural étt{tudes.

‘Rawls attempts to bolster this claim by referring to what he

calls the "laws of moral psychology". He mentions three- ‘such
lawg -~ each corresponding to the dlfferent stages of moral -
development in sequential orderlng. (The dlfferent stagés

are the mora11tles of authorlty, of association, ‘and of
principles.) s The first moral-psychological law, for example,
states that a "child comes to love his parents only if they
manifestly first love him", The Second law states that ‘people
(whether as individuals or as groups) acquire the v1rtues of

frlendshlp and fidelity to the 1deals of social cooperation

by watching others do the same. And the third law states

that once we have rgallsed the advantages of just social
cooperation in the ﬁreceding stages, we naturally desire to
act upon the principles of Justice,

: It would be a mistake to suppose that Rawls is here
attemptlng to give us some "laws" in the natural or physical
science sense, It is perhaps more gélutary to regard these
"laws" as a 'stage-sequence model for moral development -- 2
model which he assumes better conforms to the conception of
jusfice as reciprocity. However, the point that needs
remembering as far as the second ground of congruence is

concerned is that there is s natural desire to act in con-
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formity with the prinéiples of Jjustice once the third
developmental stage has been reached, : ot

The third ground of congruence which Rawls dlscusses'

derives from what he calls the® Aristotelian Prlnciple. The

Aristotelian Principle is basically a motivational principle

-

which conSiders certain capacities or activities as desirable-

the more these capacities or activitles are complex. (An
individual who has the capacity to. play both chess and

checkers will more likely opt for the former, whlch is a more

complicated game than the latter ) Presumably, the 1ntu1t1ve i

idesa bea}nd Rawls' use of the Arlstotell-’\Princlple is to
account for the choices or, in any case, the preferences
which we make. The capacities and/or activities whlch aré"
suggested in this principle are an important component oﬁ
what Rawls.alsd calls a rationdl life plan or "prlmary goods"
Now, given the fact tth the Aristotelian Prlnclple is

operative in social 1life, Rawls maintains that participétion

in -8 Well-ordeﬁ;i~iiii§yy is a great good both for the =; .
individual and for society as a whole. 1In the éase of the

former,‘suchféafZicipation‘enables,him to actualise hiq
capacities -~ capacities which might otherwise remain

_ permanently 1atent. And in the case of the latter, partici-
patlén makes avallable to“all in greater or lesser degree the
rich diversity of collective effort. Since the society that

'Rawls envisages is well-ordered in this sense,- this fact

counts in favour of adopting the prineciples of justice.
: y .

In the fourth ground of congrpénce, Rawls maintains o

"that once we become clear as to the content of the‘principles

i .



119 L

s

of justice wé:désir? to act on.them‘ffeely and rationally.
The fourth ground“of congruence seems to be an attempt on
Rawls' part to 1ncorporate ‘the Kantian conceptlon of moral
prlnc1ples as the product or outcome of ratlonal ch01ce.' That
is to say morfl_pr&n01ples are the principles which persons
‘who are at once free, ratlonal and autonomous would choose to
< réggléte'their conduct, Such principles would have the
:characteristics.gf generality‘anq#universality. But more
importantly thoy would be rational if they are moral at all,
I shall not inquird® whether these are decisive grounds of
congruence .between the zood and justice. I shall simply
assum&‘with-Raols that the congruencejargument fits much
‘better with his contractarian postulates than does hig rival
conception, utllltarlanlsm.
Before going on to describe the Orlglnal P031tlon,
1t is important- to note the formal constraints whlch Rawls
imposes on the pr1nc1ples of Jjustice., First, they are
generél in the sense that their formulation avoids anj

reference to or use of personal names. Secondly, the con-

straint of univefsalify stipulates the widest'possible range

of application. The principles of justice hold for everyone
‘ﬂn v1rtue of their being moral persons. Thirdly, the
:prlnc1ples are public in the sense that they are openly
acknowledged moral convictions. Lastly, there is the con-
straint of finality. The principles of justice are final in
two relevant sensos. In one sénée, they specify all the
considerations which are appropriate for settling issues of

distribution and allocation of benefits and burdens, and for
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adjudicating disputes, And.in another sense; these principles

over-ride other distributive considerations such as Erudential

'and.self—intefested calculations and the demands of custom}ﬁ

They are, iﬁ these senses, the last court of appeal.S With

these constraints in view, how dqes Rawls construct the 0.P.?%?
The conéfruction of the 0.P. may be viewed from the

8 dpoint of what Brian-Barry callé.the epistemological

and motivational postulates. The first relates to what the

P.O.P. are ﬁresumed to know or not to know, and the latter

to, the requirement of rational egoism. We are to imagine a

group of people-gathered together (hypothetically, not

actually) and about to agree on a set of principles of

justice to regulate theif conduct and the subsequent criticism

ang reform of their institution. It is assumed fhat each

pe%son ﬁarticipating in the practice (or affected by it) will
agree to these principles in the full knowledge that they

will be applied impartially to every case {including those

cases that involve the participant). Further assumptions

are made relative.to the nature of the participants themselves
and their relationsﬁips to each other, and crucial to the
adoption of the principles of justice, Rawls describes four

" such crucial assumptions: (1) The P.0.P, do not know the
nature of their particular circumstances (whether they are

rich or poor, young or old, intelligent or stupid, male or

.

5. John Rawls, A Theory.of Justice, pp. 130-136,
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female, black or’whité;'healthy or sick), They do not know

the generation in history to which they belong. They aré.
however, presumed to know the géneral facts that affect their
choice of principles (for example, the rules of human psy-
chology and the elements of economics) butmto lack the
information that might enable them to tailor the principles
of justice to their own cases. Such a black-out on
information seems cruc1a1 to the acceptance of these prin-
ciples. For if a contractor knew he would be a soldier in
the new society, he would opt for iegislation favouring
increased defense spending. If a man knew he was rich he
might opt for a principle that regards various taxeées for

l welfare measures as unjust; and the poor.man is most likely
to prOpose the contrary pr1n01ple. To ensure impartiality
in the ‘choice of institutional principles, Rawls introduced

the "“veil of.lgnorance".6

A second condition specifies that those who are to
reach agreement on the principles of Justice are mutually
self-interested persons who are concerned to further aﬁd
protect'their own rights é;d whose continued allegiance to
the practice tiirns on the ﬁrosPebt of gelf-advantage., It is
not essential, though, that they should be_mutually Self-
interested under all circumstances -- only in suchAcircum-

stances as ordinarily affect the common practice, But that

' is not all. They are self-interested persons, who know more

6. John Rawls, A Theory of Justice, pp. 12, 19, 139-142,
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or less accurately that they do have;bertain interests that
need to be prbtected. In other worgb,tthey.know that they
have a system of priorities or a gétional life-plan (although
' they do not know the details pf’the plan). They can, there- f/
fore, envisage the likely conaéﬁuencea of adopting one 5;/
practice rather than another. But this condition of egoism
swems to raisg some problems. For, given that‘the P.0.P. apg:
severally devoid of altruism and generally unwilling to hav§
their interests sacrificed to the others, it may be askedyf
How'are they to move to a choice of any principles whatsqéver?
It is crucial to find & way in which human conduct can{ﬁé "u
expressed in circumstances of justice. Rawls' answer to
this choice impasse is to allow the P.0.P. to identify what -
he calls “"primary goods“.7 Accordingly, the assumption of
rational egoism amounts to the claim that

The persons in the Original Position try

to acknowledge principles which advance

their system of ends as far as possible.

They do this by attempting to win for

themselves the highest index of primary

social goods, since this enables them to

promote their conception of the good most8

effectively, whatever it turns out to be.
One final condition needs to be mention%?; In the

Original Position, no one is in a position to coerce any of

5

7. "Primary goods", for Rawls, are those social goods (rights,
and liberties, powers and opportunities, income and
-wealth) and those natural goods (health and vigour,
intelligence and imagination) which every rational

man 1s presumed to want, whatever else he wants, (p. 62).

8. John Rawls, A Theory of Justice, p. 144,
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the others into agrceing to. prinCiples he would rather re-
ject. As Rawls puts it, the P. 0 P, are sufficiently equal
in power and-:abillity to ensure that in normal circumstances,

none is-able to domlpate ;he others.9 Now, because of these

istepic disabilities and.motivatioﬁcl constraints, Rawls
labels his whole conception of justice "Justice As Fairness":
the justice of the outcomes is guaranteed by the fairnessbof
the procedure, |

Severi}/ﬁéjections have been raised against Rawls'

use of the Orjginal Position device. I should like to
conglder Qbme f these objecfﬁons and to see what defenses,
if any, are 6pen to Rawls. ..-

. Robert Paul Wolff claims that Rawls' derivation of

sthe principles of justice from the 0.P. is invalid.lo

He
argues that even if these principles were actually the
content of the concept of justice a socxety of 1nd1v1duals
of the sort Rawls describes would not inevitably arrlve at
them through tce cargalnlng process of the analytic con-
struction, The constraints of theVO.P. {equal power and
liberty, for example) would, if anything, give rise to

trade-in and pay-offs among members of the society. The

constraint of egoism might lead to rancour and disaffection

9, John Rawls, "Justice as fairness", The Journal of Phil-
osophy, vol, 54, No. 22. (October 1957), p. 655,

10, R.P. Wolff, "A refutation of Rawls' Theorem" in The
Journal of Philosophy, vol. 63 (1966), pp. 179-190,
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if the cé-operative effort always woqked contrary to some
one's self-interest., Besides, the Eﬁual Opportunity
principle suffers from a basic unclérity. How aré we to
Anterpret the phrase "open to ail"f' May we—interpret it to
mean assigned on "the basis of fa%é competition” ‘or through
some random selection? It is trqé that Rawls had .earlier °
’interprefed the priﬁciple to megﬁ "open to a fair competi-
\\\/ - tion" and ‘assumed that the P.Oyé. wéuld see it in their
I individual interest to adopt it collectively, But Wolff
argues that if the P.0.P. were allowed to be rétional. as
Rawle admittedly does, then, each would know what his talents
were relative to other members of the practice and would to .
that extent be able to reason that he stood to gain or to
’ lose in an open competition. Thus, while the better
talented would opt for the fairkcompetition rule, the less
gifted would reject it and propose random.selection in its
place. This means that the Equal Opportunity principle
would not be the uqanimous choice of rational egoists.

In his book, Rawls deploys two arguments to counter
this objection. First, he assumes that the rational egoist
in question does not know his place or social status. Since
no one has any reason to'think that he will occupy a higher
rélative position in thersocial system, n6 one has any good
reason to want to élant'the bargaining process in a
particﬁlar direction. Secondly, the rational egoists do not
know how each rates in the general distribution of assets
and abilities, intelligence and strength. In this case, the

question of the "better talented" or whieh individuals stand
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to gaiﬁhﬁould not arise, Of course, these counter-arguments
are not entirely ad hoc, Rawls has previously touched on
these points in an earlier writing.ll

Much of social and political philosophy in recent
times has centered around the conception of a just social
arrangement, But the question -- what is a just society? --
'is one that admits of a variety of answers. For Rawls,
a just social arrangement would include the pr1n01ple that
~'t:hose who have been favoured by nature with talent, wealth
or other social advantage "may gain from their good fortune
.only on terms that improve the situation of those who have
lost out". The second principle of justice, particularly,
the Difference Principle, is a forceful expression of this

Rawlsjian intuition, However, in Anarchy, State and Utopia,

Robert Nozick challenges ohe maximin principle.12 He argues
against Rawlspthat it is neither reasonable, efficient nor
just to suppose, .on principle, that the better off do not
have a right to their advantage. His own Entitlement Theory
of justice is a strong commitment to the inviolability of
fundamental individua; rights. He reasons in the philoso-
phical paraphfaSé of Kaot that any principle of Justice such

as the maximin principle which relies on a patterned re-

11. John Rawls, "Constitutlonal 11berty and the concept of
Justice" in Nomos, vol. vI, {1963), p. 109.

12. Robert Nozick, Anarch State and Utopia, (Basic Books,
- Inc., Publishers: New York, 19747, pp. 188, 190ff.
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dist;ibution of goodé is ﬁSing people gs means to promofe"
the welfare of the worse-off, and in fhat sense, must
grossly violate the social contract.
Nozick may have hit upon an important objection.

Abut the obaectlon is unacceptable. In order to appraciate this
-obaection fully, it is important, in my view, to place it
within 1ts proper contexts can the exlstence_of a state be.
morally justified? Nozick's anSwef”ié that only a "night
watchman" state -- limited to the narrow functions of
protectiop against force, theft, fraud and the enforcement
of contracts -- can be justified. Any extension of state
functions beyond these minimal limits cannot be justified.
(Thus, welfare programmes, health care, education and a. host
of other activities cannot be carried out by the state.) There
are, he maintains, principles of jﬁst acquisition of holdings
as well as principles of just transfer of hdldings, and if a ..
set of holdings is properly generated, no redistribution is
.needed. .

| Although Noiick directly singles out Rawls®' maximin
principle for attack, his objection is, in effect, a
searching critique of what he calls pattern theories of
justice, That is, his-objection is meant as & challenge to
all those political philosophers who have tended to éssume
without argument that justice requires an extensive redis-
tribution of the social overhead through such means as

progressive taxation. “Taxation of earnings from labour,”
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‘he writes,,"is on a par with forced ldbour nl3 To illustrate

his point, Nozick invites us to imagine a society in which
the holdings have been distributed according to a pattern
which satisfies g particular theory of justice (equality,

need, marginal productivity, or Whatever) Suppose that in

this society a very large number of the people (one mlllion

odd) are each willing to pay 235 extra to ensure that Wilt
Chamberlain plays. As a result, Wilt Chamberlain ends up
) with $250 000 and thus ypsets whatever pattern of distribution

was 1n -effect before the play Season, .In what sense, Nezick

asks, is such an arrangement unjust? How could anyone (the
state or some welfare group) be justified in re- ~distributing
Chamberlain s proflt if, by hypothesis, the orlglnal
dlstributlon was just? Indeed, it would seem that no

-~

redlstributlon can take place, which does not violate

‘Chamberlaln 8 rlght to earn money or the right of his fans

to do as they choose w1th what is thelrs.

o Nozick's theory, the entltlement theory, .stresses a
historical rather than an end-result or a patterned ~
conception of justice. Hisg theory is unpatterne since it
does not give a rule for the size of the shares which any -
1nd1v1dual or individuals may ‘acquire nor does it determine

the range of such shares. And it is historical in the sense -

that 1t lists procedures by which 1ndiv1duals may justly

acquire hcldlngs.‘ Thc entitlement theory derives its

13. R. Nozick, Anarchy, State and Utopia, p. 169,
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' descriptive title'from'itg historical emphasiss Whether I
. & distribution is just or unjust depends (in the typical case}
on the details of how that distribution came about. It is
not decided, in éontradistinction to patterned or end-result
theories, on .the basis of the structure of the distribﬁtion
lin current time-slice. Nozick's characterisation of his
tﬁeory bears this but:

1) A person who acquires a holding in accordance
with the principle of justice in acquisition is
entitled to that holding,

2) A person who acquires s holding in accordance
with the principle of Justice in transfer, from _
someone else entitled to the. hold ng, is )
entitled to the holding.

3) No one is entitied to s holding except by
(repeated) applications of 1) and 2).14

It is quite possible that a historical conception of
wjustice, such as szick‘s. is, in some ways, supefior to a
patterned or end-result conception. But this is hardly the
place to explore that possibility. However, several
'difficulties iﬁ Nozick's eﬁtitlement theory make his
objection to patterned theories of justice unacceptable., It )
is true that he makes s strong claim for "inviolable" iﬁdividuél‘
rights. But it is far from clear if he 3186 makes an equally

strong case for these rights. (In fact, he merely assumes

that these rights exist.)l5 His claim of "inviolable"

k. R. Nosick, Anarchy, State, and Utopia, p. 151.
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individual rights does not seem to leave much room for the
possibility of countervailing rights, or even for circumstances
which might require that these rights be 1im1ted or réstricted.
We might well excuse Nozick on this point, since he admits ‘
that hle.theory'has not yet come full cycle.A‘But a8 much
deeper difficulty still remains with the theory., The entitle-
ment theory is admlttedly concerned with three central

questions, namely, the questlon of the orlglnal acquisition
of holdings, the question of just transfer of holdings, and
| the question of rectification of injustices in holdings.
_The first question is the most fundamental. If there are no
just acquisitions of haldings there would be no question of
transferring them. And if the first and second questions are
”not pertinent, no problem -of rectlflcatlon arises. Now, if
‘ we are to assess N021ck's theory, we should look -for precise
formulatlons of the prlnciple of justice in acquisition and
.ffbr arguments in favour of such formulations. We would need
-tozbe clear aboutithe notion of justly acquired holdings. We
wour/ need to know, that is, how persons or individuale come
to acqulre preV1ously unheld property. But this is not all.
The method or principle of just acqulsitlon of holdings --
whatever it is -- must be non-arbitrary and must be capable
of yielding full capitalist property rignts. Until Nozick
provides such a principle-or formulation, his objection to
patterned principles of distributive justice is untenable.
As Derek Phillips has usefully pointed.out, a historical

conception of justice, especially a conception which relies

importantly or crucially on the justice of +the original
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‘acquisitioh,,obviously requires an explicit theory of

property.' But it is precisely at this stage in the

exposition of his theory that he writes: "I shall not

16

attempt that task here". Nozick's theory seems to pre-

suppose rather than demonstrate that the redistributive

‘functions of the state are unjustified because they’interfere

with the property rights of individuals. But it is just

these property rights which stand in need of justification.

And until they are justified, the Wilt Chamberlain's ékampie-
proves little or nothing. Surely, one can admit ﬁithANoi;pE_

that intuitively there seems to be nofh%ng very wrong witﬁ

" premium payments to Wilt Chamberlain, But such an admission

should not be construed as a conclusive argument against
L ' ‘

pattern conceptions” of justice and in favour of historical

principles of distributive justice. Afterall, other

intuitions may suggest that there is nothing very wrong about

a bit of pattern—resté:ing re~distribution by taxing Chamberlain's

now enlarged income.

‘Brian M., Barry has challenged Rawls*' derivation of
the principles of justice from the 0.P. He charges Rawls
with ah:inverée of what he calls "the standard liberal

fallacy" (which is that if something is a collective good, it

is ipso facto an individual good). Rawls' fallacy, then,

according to him, is the claim that if something is an

individual good, it is ipso facto a collective good. It is,

16, Derek L. Phillips, "The Equality Debate: What does
justice require?", Theory and Society, vol. 3 (1976),
Pp. 247-272, ‘

2.
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he‘says.‘an-illicit move from "Ifwould”prefer more .of X to
“less of X, .all else remaining~the'sameﬂ to- "I -should like
gociety to be 8o arranged that I get as much- as possible:
of X", But clearly "X is an indi#iduai‘good" doesﬁﬁbf'
entaii "fhefe is'a binding:collqétivefdgziéion %o choose X",
Applying this analysis to the Original Positipnl Barry argues,
that Rawls has not provided convincing argumentsﬁfof saying
that his proposed principles are the prih%iples of justice
that wbuld be chosen"forﬂjudging the basic strﬁcture of
society, and that even if they were chosen, that fact, in
and of itself, would not guérantee fhat they were just.l7

| Barry's criticism is not welI-taken. It ignbres
Rawls" confractgrian argument or whﬁt ibel'%einberg has
called "a contractaria£¥theory of justification®, Crities,
_(B%?ry-hot excepted) have often regarded and criticised the
Oriéinél Position as an independent argument for the fairness
of the two principles. Perhaps, in a sense, it is, But it
is much more salutary to see the 0.P. within a wider éontext.
It is more salutary to see it; as Ronald Dworkin suggests,
as an intermediate conclugion in a deeper theory that
provides philosophical arguments for its conditions. This
deeper theory is the Social Contract Theory. How does _the
Contractarian argument supﬁort Rawls; claim tﬁat his two

principles are the principles of justice that tggnfaiional

+

17. Bfian_Barry, The Liberal Theory of Justice (Clarendon
. Press: Oxford, 1973), pp. 117-127. : )
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'contractors would choose? In what follows. I shall attempt
to identlfy the prineipal features of this argument. _
f’begin by assuming(that a contractarian argument _'
need not be commltted to the existence of an actual, |
histérical'contract.' Accordingly, we should not supposg
that the P.0.P, or any group of people ever contracted into
the sociéty of the sort Rawls cénstructs; ‘His contract ;é.a
hypotheticai; instrumentalAdeviqe for reasoning about the ‘
constitutive principles.of a just society. I shall admit.
the presently popular classificéﬁory distinctions in ethicéi
theory in terms of té#leological and deontologica‘l.thédries.18
(Rawls himself Qdmits this.distinction). Deontological
theorieé are characterised by such concepts as 'riéhf!.
"duty':or 'obiigation'. In as much as justice qﬁ'féirnesg.
Is‘concerned‘with'the priority of right over the good or.
.consequences in general, Rawls' contractarighiém»mgﬁ be seén
as a particular form of deontological ﬁheorf. ;Let me
briefly explaih my meéning. Deontologiéal theories that
‘are- based on.thé concept of duty do not seem eépéble

of bearing out the postulates of a econtractarian argﬁment.

‘.

18. . A teleologital ethical.theory is a theory which “
consideys consequences or the good as the. only
relevanit criteria  for preference among acts. And
'deontology' refers to 'right' oriented theories.
However,' since the chief purpose of classification
in ethical theory as elsewhere is the clarification
of obscure relatlonships by grouping together
disparate items in terms of some commonly shared
characteristic, . sueh classlflcatlons are rarely
air-tight. .

i b T A Bt e R e g s+ o i T
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. For one reasdn, a duty-based theory is quite compatible with
totalitarian political ideologies (1ike fascism) in so far as

suchzg‘iheory_may étipulate a ‘duty' notwithstanding that no

bﬁiitiggl’purpose';s”béiné served by it, It may stipulafé.
'Lfor:iﬁstéﬁée; tha£-cifizen§ have‘é dufy tﬁ‘contfibute money
for the supportu6f thé local paétbf},éven,though it QOeé_not
explain the conneétién;'if'any..between this duty and the
‘ends of the staté. Ahd;for another reaéon.-even-though a
dﬁtyLbased fheory considers the individual, yet he is a victim
of a Kant-like formalisms he must bow to the dall of duty.l9
IIt.séams obﬁibﬁs; fhen; that 6niy_a deontological theory
;;bééed‘on:tﬁé éohéept of pighf, such as Rawls', takes the

» - : - - ' . T . i
individual seriously and gives to each contractor a veto,.%

The significance ofy, the veto may have been obscured by the

- . .~ -

H

19. Kant's deontological rigorism begins with the cryptic

assertion about the absolute unconditionality of

- Tthe goodness of the will, “Nothing", he says
"can possibly be concéived in the world or even -
out of it, which can be called good without
qualification except a good will", However, a
good will mahifests itself in acting for the sake
of duty. He explicates the relationship between
8 good will and: duty in the form of two propositions .
which delineate the concept of duty in his moral . ..
philosophys (1) A human action is morally good
to the extent that it is done for the sake of duty,
and (2) the moral value of an action derives, not

_— from the results it attains or seeks to attain, but’

from the formal principle or maxim of doing one's
duty - whatever that duty may be., If an act is to
be deemed morally worthwhile, then, it must not only

- accord with the demands of duty, it must also be done
“for the sake of duty., Thus, in any account of a |
morally good act, the motive of duty must be R
simultaneously present and must in itself be
sufficient to determine the placing of the act. See
I. Kant, Groundwork of the Metaphysic of Morals, trans.
H.J. Paton._iHarper & Row, Publishers, New York, R
1956), pp. 18-30, 607,

. i Y



epistemic constraints in the analytic construction: it.
however, resumes its importance once the "veil of ignorance"
is lifted. S B

Once it is understood that the basic idea in’the
contractarian argument is the protection of individual
rights and that these rights are an independent ground for
assessing the basic structure of society, then, I believe,
we can see, as Dworkin remarks. that the Original Position
argues for the two principles of ju$tice “through" rather
than "from" the Contract.20 Little wonder that Rawls
maintains that "the procedure of contract theories provides
*e+ 8 general analytic method for the comparative study of
conceptions of justice", 1If there is any advantage
in this way of reasoning about normative issues, I think
that advantage hinges on the obJectiv1ty and impartiality
that must characterise a conception of Justice from "under .

the veil of ignorance" and in "an initial situation of equal

20. Ronald Dworkin, “The Original Position", The Universit
. of Chécago Law Review, vol. 40, (1972-19737, o
P. 50 - -
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1iberty”.°t |

There is, however, one distinction in Rawls; theorj,
which, I believe, needs to be noted, Rawls distinguishes .
between what he‘calls “ideal theory" or "strict compliance
theory" and "non-ideal/theory" or "partial cqmpliahce theory".
Partial-compliance theory studies principles thatgoveif/pow
we are to deal with injustice. Rawls admits that tjyz—feally
pressing and urgeﬁt problems con;ernipg justice inddaily
life belong‘to partial compliance theory (proble of
criminal justice; of international justice, of retribution
or compensatory justice; prbblems of unjust constitutions,
of civil disobedience and militant resistance). Ideal-
Theory, on the other hand, présents a conception of a just
_ society that we are to achieve if we can, It assumes strict
compliance with princiﬁles of/iustice that are held to

characterise a well-ordered society under favourable circum~ !

21. Joel Feinberg, “Justice, Fairness and Rationality",gﬁn
The Yale Law Journal, vol, 81 (1972), pp. 1012-1018,
There is, of course, the quite different criticism by
Norman Daniels, who notes that equal liberty without
equal worth of liberty is a worthless abstraction.
In other words, the inequalities in income, power,
and wealth which the second principle allows will
adversely affect an individual's ability to exercise
his basic liberty. That may be so. But it seems that
public fuhding of political parties (as infthe U.S.)

g, or a limitation on the amount any individual or group
of individuals may legitimately-make in campaign
contribution will minimise the danger that ordinaril
might arise from the fact that certain people have a
low income profile while certain others wield
considerable economic power, ¢f. N, Daniels, "On
liberty and inequality in Rawls,"” Social Theory and
Practice, vol. 3, (1974), vp. 149-159,

™
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stances (that is, an Original—Position-Soclety in which no
one is envious or negligent or violates others' rights and
everyone is ratlonally egoistic). Clearly, then, my intereét
in Rawls' theory of justice relates to partial compliance
theory. ‘ | _

_ In the next section, I shall consider Rawls' partial
compllance theory vis- a—vis the problem of institutional or
pollth&% obligation., More specifically, I shall ask: How
does Rawls' theory account for the moral obligation to obey
the law? 1In an earlier article, Rawls construed polltical
obligation as the result of a mutuali?"beneficialascheme of

. soclal co-operation, or, as he then expressed it, "the duty of
fair play". Rawls has since shifted his emphasis. Since
"obligations" typically arise as a'reSulf of one's volumfary
acts (such as undertakings and promises) and since j is
difficult to say, from the viewpoint of the average citizen,
what the requisite binding act is, Rawls éoncludes that the
average citizen has no political obllgation per se, In other'

words, since 1t is not always easy to determlne when the

- verage citizen has voluntarily availed of the benefits of

an institutional arraﬁgement, it is, by that same fact, not
easy t6 gay whether he has ga politicgl obligation as such,
However, there ié‘a natural duty on all to promote and
support just institutions. This dutf.derives from the

" principle of positive natural duties. If one accepts this
principle, then, Rawls' account of institutional obedience
does constitute a significant break-through for the theory

of political obligation.
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To a large extent, Rawls®' analysis of 'obligation',
is correct, but it stops short of completeness, The
_éharactérisfics of 'obligation® whiéh he underlined beiong
to what R.B. Brandt has called the “paradigm useé" of this
concept, But there are also other uses of 'obligation®
(call them the ‘'extended uses:) which I discussed in Chapfer
II and which Rawls Beéms to have overlooked in his analysis.
Besides, Rawls has overlooked a ratherAimportant semantié
convention governing the use of this concept, namely, its
conduct-guiding character., In other words, “P has an
obligation to file ﬁis income tax return" is semantically
appropriate in a situation, for instance, where P recognises -
and accepts the income-tax-return ruie but he is reluctant
to comply. Given that P recognises the "natural duty" to
supporf Jjust institutions:but shows notable disinclination
.té comply, this situation could be described in. the language
of obligation. But perhaps, Rawls' conclusion that the
average citizen does not have g political obligation per se
does not turn on the analysis of ‘obligation'. Perhaps what
he meant to say is that those citizens whose "equal
. liberties" are worth prétty little or who are always being
given the short end of the stick cannot be said to have any
genuine obligatioq to obey.the law. If this is what he
meant, then, there is some validity to the argument. But
this strikeg me as a different issue, namely, the issue of
civil disobedience.' I shall, in the next section, try to
deal with the question of institutional obedience in greater

-

detail.
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Principles for_;gg;viduals: A Case for Institutional
Obedience | ' R
The principles of justice are intended to dgfine the
vbasic structure of soclety. - They are, ad it were, the
\\‘_fundamental charter of a well-ordered institution. But to
“have laid down the principlés which apply to the choice of
social institutions, édmittedly, is not to have said how or
why (or if at all) these principles apply to individuals., In
order to do this, the P,0.P. mﬁstfdgfee on a set of principles
for indivi&ualé.- What set of principles are they likely to
agree to as regulating. their éommitment to the common
practice? Imagine that the practice is a mutually beneficial
schéﬁe of social cooperation; which generates pﬂblic‘or'
collective goods. The notion of 'public goods' in this
context serves two functions, First, it indicates that the
product of the association is such thét if any person in
the group consumes it, it cannot feasibly be withheid from
the others in the group. And secondly, it underlines the
possibility ef free-riding.22 In other words, since any
enterprise which is essentially joint may produce benefits
anyway, whether or not some individual cooperates, an
individual might consider it in his best interes%,not to

cooperate. He would prefer to reap the fruits of a

22. John G, Head, "Public Goods and Public Poliecy", in
. Public Finance, vol. xvii, no. 3 (1962), p. 199. LT

\445\5N
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collective epdeavour wlthout sharing in any of the burdens
e

involved in maintainipg the scheme. This observation is

similzi/fo the concept of a rational egoist who will act to

maximise his personal interest. Thus, even if the members

of a joint scheme stand to gain more on balance through
universal collective effort, the rational egoist would, under .
" ecertain circumstances at least, gain mﬁre by non-COOperation' l
and would therefore not act to promote the common inferest.
0f course, a gritic might deny that this observation :
bears out., He mightrargue. for instance, that the rational
egoiét will indeed support and contribute to fhe'cobperative
scheme, since he.may assume that if he does not, others will
not do so either. A free-rlder attitu%e mlght snow-ball to
the p01nt where it prevents the scheme from generating _
benefits at all. This objection might be sustainable in a
small-sized organization, where everyone knows everyone else.
But it is certainly not true of large-sized organizations
(like the Canadian Labour Congress,.or the Canadian Union
of Postal Workers, or even the State), which have large
membership. And so the self-interested person would not
necessarily believe that his non-cooperation is likely to be
noticed or in any way significantly increase the burden for
any other member. Much less is he likely to believe that his
action would start a chain reaction that would destroy the
scheme, These observations, then, hold true even when there
is unanimous (or near unanimous) agreement about the common
interest and the method of achieving it. The relevance of

these observations about public goods and individual action
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-of.thé tax dollar, for an example) makes no perceptipie

" fhey likely to agree to as regulating the behavio
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becomes clearer, when we consider a large organization where \ -

a single individual's contribution;(takg the marginal value .

differénce to the organization as a whole., Ih this
the public or pollectivé good will not be maximised unle
thereuis-some-external inducement or constraint (such as
coercion ‘or pérsuasion), . -
.Given..then. that the rational contractors are/aware

of these facts and that they are conqerned to preéerv

. gtability of their institution, what et of principles

. members vis-érvis the functioning of the common practice?
”‘They,would agree to two’éets of‘principles. First, they

"wouid accept a-principle of fairness, and secondly, a

prineiple 6f natural dutias.zBl In other words, the rational
contractors would accept a principle whi&h determines when
institutional rules are to be obeyed; they would:urge that
~those persons who have voluntarily acbebted the benefits of
a just cooperative scheme must also bear the burdens

associated with the stability of the scheme. And since it

23, Of course, the contractors would accept a number of
other principles besides the two I have just
mentioned. They would agree, for instance, to the
principle of fidelity, the supererogatory principles
of mercy and beneficence to regulate theilr
interpersonal relationships. They would also agree
to the natural duties of mutual aid, mutual respect
and non-malficience, But these have no direct
bearing on the issue of institutional obedience, See
Rawls, A Theory of Jugtice, Seéctions 18 and 19.

r
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is conceivable that a given scheme is just without ﬁroviding
great public goods, they would agree to a principle of |
natural dutiés which wili bind everyone to the scheme even
when it is not the case that one has actually made notable
gains under thelscheme.

I now wish to examine these principles in their
relatidn to the problem of political obligatigh. I shall
begin with the prineiple of fairness. We may recall that
the principle of fairness has two parts. The first_states
_how we acquire obligations through voluntary acts (such as
the acceptance of benefits), and the second part stipulates
that the institution in question should satisfy the
principles of justice, at least from the point of view of
& partial compliance theory. Since the nofion of fairness
is fundamental to Rawls; conception of juétice, I like to
comment briefly on the wider and narrower uses of 'fairness®,
This, no doubt, will help to accentuate the overall function
of fairness in a discourse about cooperative schemes,

The complexity of the uses of 'fairness*® may be
indicated by an analogy with 'games'. We use' the word

‘games' to designate a variety of games, both competitive
games 11ke tennis, golf or croquet (the purpose of which
_might concelvably be the defeat of one's opponent) and non-
competltlve games such as patience' or 'solltalre' (in which
there is no opponent). The analogy is rough but it will do,
In its broad sense, 'fairness' indicates that some consider~
ation which is relevant to a given distribution has been met,

but it does not specify what the con51deratlon is. 1In this
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sense, 'fairness'-merely:presupposes satisfaction with somer ]

diétributive'end{fesultf' But "being satisfied" with |

distributive endﬁfasulﬁ is not a sufficient condition .

of 'fairness®' in the strict Benée; Just as 'I love games'

cpens up a whole canvass of possible interpretations,

80 too 'I got a fair bargain' generates a myriad of

qqutions: was the bargain 'fair' because it was carried

out in accordance with certain specified rules? Was the

relevant distributive criterion effort, ability or need?

It seems that what a 'fair®- bargain is in any given .

dlstrlbutive situation is a function of the relatloﬁships in

which the participants or beneficiaries stand to each other,

This will be one thing in an equal-sharé business partnership,

and - another in a situation where, by hypothesis, the

participanfs own nothing. Hence, Rawls speaks of the "usual

gsenge of justice in which it is essentially the eliminé ion

of arbitrary distinctions and the establishment, withiﬂfthe

structure of a pracfice. of a proper balance between | 5

competing claims".24
Two kinds of fairness (procedural and background) !

seem to compfiée the narrow uses of the concept. Brian

Barry descr;bes procedural fairness as the impartial appli-

cation of . the rules which define an acthgity. 25 4 game of

24, John Rawls, "Justlce as falrﬁéss“. The Journal of
Philosophy, p. 653,

25, Brian Barry, Political Ar ument (Routledge & Kegan |
Paul: London, 1967), pp.“9§?f g
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chess, for example, is pnocadurally fair if it is played by-ﬁzL

" two players who move by turns, play on_a cheés-board that

contains sixty-four équares, and each player éfarts off*with
sixteen chessmen, and the player who delivers a checkmate is
declared the winner, 'Background' fairness, in addition to
the requirements of procedural fairness, stipulates that
certain background conditions be satisfied, For exgmple, it
would insist that the players in a chess-ggmg be in the same
chess class and are comparatively knowledgeable in chess,
Given, thén, that a distribution is fair, both procedurally
and according to backéround‘fairness:‘it.is rethnnnie to
say that the competing claims of xl. xz, X havé been fairly
recognized. Although procedural fairness and background
fairness guarantee the fairness of distributive outcomes

quite independently of the consent of the parti01pants or

’ benefi01aries (beyond the initial decision to participate

in the activ1t1es) they still need to be further circum-

scrlbed. David Lyons has specified six conditions which \\‘_‘

must be present before an appeal to fairness can be made:
\ -

general practice or pattern of
cooperati Qgsaviour that involves a
viduals in certain ways and
actualIy‘*achieving a desired endsy
2) the end is the production of a good or the
avoidarnce of an evil which could not be
achieved without such co-operation or such
a general practice, or procedure;

3) the behaviour is typically burdensome,
involving some hardship, frustration,
sacrifice, inconvenience, pain, or other
loss of benefits to the agent;
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In as much as free-loading raises a special problem to joint

enterprises or voluntary 355001at10ns and in as much as the
others, these six conditions minimise, if not eliminate,
the appeal to utility maximization,

ment from fairness is not an appeal to the free-rider to

of & single individual's contribution is+imperceptible,)

In so far as an appeal to fairness in any actual case is

of rules and administration, the intuitive idea behind such ("

4)

5)

6)

help optimise productivity.

the benefits produced must be shared; that

is, at the-very least, a number of people
have the opportunity of sharing in them
and ordinanily doj

the total benefits distributed muet
outweigh the burdens requireds

it must be possible to produce the good or
prevent the evil without the cooperation

of everyone who will enjoy the benefits or
who will havd the opportunity of deing so
(in other words, there must be an occasion

in which a non-universal general practice -
~1s sufficient to make the benefit

available; or else there would be occaslon
in which the foregoing conditions were
satisfied and some en%oyers whg might ’
produce failed to cooperate).?

a_ -

‘free-rider does not justify a special claim upon the egfort of

most likely Yo occur within a more or less efficieg;,s¥stem

~

an appeal is that if a person does not do his part as

specified by the rules of an institution, then he does not

get a share in any distribution of benefits.

26,

David Lyons, Forms and Limits of Utilitarianism,

(0xford: Clarendon Press, 1965), pPp. 1OK-165.
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In other words, the argu-

(Recall that the marginal value
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As Rawls construes this- appeal, two conditions are

'necessary before .a person can be satd to have incurred an

obligation to ablde by the institutional rules: (1) he
must have voluntarilx accepted (and Intends to continue to
accept) the beneflts of a scheme of social cooperation, and
(2) the- scheme or. institution must satisfy the principle of.
Justice. I have already argued that "benefiting" under a

scheme of social cooperation is a necessary but not a

. sufficient condition of institutional obedience. But David

Rlchards, following Rawls, argues that the rational

-

contractors, knowing that the institutional rules could,be

extremely onefous. would not want to obligate amyone to the

~

defence of an institution that might turn out to be grossly

anjust, Two considerations; he says, would dictate thi;J

cautious- approach. First, the P.0.P. in choosing prine nleg
for individuals would be guided by the principle of equal
liberty and would now wish to allow individuals the liberty of
not obeying institutions whose benefits they have not

volnnt y anoyed; And secondly, since the P.0.P. do not
know t:::i\owh particular temperaments; they would want to
guard againgt the unpleasant (but quite p0351b1e) consequences
of being born with revolutionary tendencies into a police
state by insisting on- volunta:y acceptance as a condition of
institutional-obédiénce,z? Bﬁt does this shift in emphasis

rescue the classical‘benEfit-réceived theory of political

27. David Richards, A Theor of Reasons for Actlon, ‘
(Oxford:s At the Clarendon Press, 1971), p. 151.
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obligation from.the Humean quip that enjoying the public.

goods (national defense, goéd‘roads,-health_progrgmé; law.
énddofder) of the. state is no mdne'voluntﬁry than remaining
in,g;bhip,in‘mid-stream? Let us suppese -- without

. aotﬁalljimaintaining -- that it does and try to pfovide a
plausible iﬁferpretatibn of the notion of'fvoiuntary
acéeptanee'; When do we have the "voluntary adbeptgnce"
that Rawls"principlé of fairne§s.invo{zgéz,w"voluﬂ%ary

acceptance” of benefits occurs, Richards says,

where there ls some mature option of
choice ... with the intention and ~ -
" expectation of encouraging others to -  _l...
P rely -on you to do your part %%fggapiqg”
the burdens, so that they-will be
encouraged .to do their part ... (In
prineiple}, it means that no young child
or even young adult who is not o
financial%; independent, and thus
capable or“choosing his own life, is
bound to his native country by the
principle. of fairness, for he has no
real mature option of choice between
accepting and not accepting the benefits
of the legal system, ' Such a person is
morally at liberty to choose whatever
country he pleases.

Given the expense of travel and the often stiff immigration

1

requirements of most ecountries, I wonder what this "mature
option of choice" amounts to in practical terms. But
Richards is optimistic. For he continyess ,

"vs» To the extent that’ there is increasing -

rapidity of travel and communications §

between nations, growing availability bof

travel to more income classes, and the

reduction of immigrant restrictions.

between nations ... The possibility.of

-real choice widens, and with it the

applicability of the principle of

fairness, Indeed, from the nmoral point

of ‘view, one can:postulate,{hé

desirability of setting\upaﬁ%gatibnal,
: N

<3

-



'institutlon, whereby each person, at
twenty-one say, could choose whether to-
stay or go, after full assessment ‘of the
relevant facts, and be -assured enough o
- moéney tg cover hlS choice, if he chos%/ -
to g0.% : _
. This seems to me very unrealisticg.'Buth.do“not think-iﬁ.“:
is necessary for me to produce a graph: of the immigration
-policies of various countries in recent times in order to
* underscore the unreallsm of Richards' 0pt1mlsm. I shall
1nstead employ the economic concept of public goode to show

that 'voluntarv acceptance’ of publlc benefits is a spurlous

conceptlon. In other words, I shall argue that the. most
fundamental benefits (national defense, law and order). whlch
an 1nstitut10n 11ke the State provides must be avallable to
. everyone 1f they are avallable to any one.. '

John G. Hehd notes two deflning features of publlc
goods, namely, 1ndiv131b11ity and non-excludability. The
1nd1v131b111ty feature relates to goods Whlch by thelr
character, cannot be shared- out among their beneficiarles..
National defence.is 8 good example. In as‘much as the
government de51res to defend the country agalnst an attack
then all the 01tlzens in that country are being defended |
The defence of the country cannot be a defence of a section
of the country or a section of its poquation. Thus, the
indivisibility feature is really the claim that. if X ie a
puolic good, then X can be made equally aveilabie ﬁo'all.“

The second feature of public goods is its non—ekcludebility.

&

28, David Richards, A Theory of Reasons for Action,.pp.155-156,
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'Collective or pubiic godds are.nsually defined by reference

to a given graup. Once this relevant group has been defined,

-

no one in the group may be excluded from consuming them.lfp
Thus, collective goods are such that, if they are available
to some of the membérs, theyicannot be denied to others in i
Fhe group &ghether or not these 'pthgrs' have codperated to
pfoduqe fhem). The force of the ‘cannot' that is relevant

here ié?not a physical or techq%sai ‘cannot’ but an economic

one; and it only points up that since additional consumption

does not diminish the amount (of defence, for example)

available to: others, it would be unwise to exclude anyone.

Now, in as much as an organization is logically

committed to providing collective goods for its members and

given these two defining features of collective goods, the
importance of asking whether or not 'an individual member
claims these benefits ‘voluntarily® must indeed diminish

to a vanishing point. In any case, prior to asking whether

an individual member voluntarily accepts benefits is the

~ admission that he actually accepts them. To ask "Digd X

voluntarily épill the ink?" makes sense only if we admit

that X did spill the ink after all, But we must admit that

to ask whether X voiuntarily spilled ink in a practice where
ink-spilling is recognized as normal would be linguistically
odd. Similarly, in our society, where the practice of
accepting benefifs is recognized (and, I believé, appreciated),
to ask whether X ‘'voluntarily' accepts benefits would be
styllstlcally odd. In other words, when a person accepts-a

gift or a benefit, it makes no sense to ask "Do you accept




149
thi;-éift volunthrily?" Tﬁ§ patural:econ6my of language
dictated by the practice of‘benefit-acceﬁtance would dispense
witp the use of such modifying expregsionéfas 'vdluntéry'.“
- '"intentional® .or 'deliberate'.- Only if the action was done
in peculiar circumstances qr;in g way which departs from the ‘
standard éase, would it maké senéé fo'use these adjectival
qualifiers or £heir adverbiﬁl variation.. If X werelto accept
certain benefits that have already been disqﬁﬁ&ified as
such byAsome extraneous factor (say, the benefits are goods
génerally known to have been stolen) then, we would want
to find out whether X, (knowing that these goods were stolen -
névertheless)w 'voluntarily"accepted them.29 Thus the
notions of 'accepting benefit' and *'voluntariness' are not

- .
sufficiently separated to warrant the additional use of

1Y

—

‘voluntary® in the expression 'voluntary scceptance of

beﬂéfits'. The use of the expression in the context of
_instituticnal 6bedience may have been prompted by the beiief

that obligations (pa:ticularly, promissory and contractual
obligations) have to be voluntarily assumed in order to be
- binding, But this eipression turns out to be an unnecessary
conception in the context of thejprinciple of fairness,
- Let us turn to Rawls' second argument (a supplé— ,

pentary argument, as it were), which urges citizens to. é\\\*"

support and'comply with just institutions. Rawls construes

29, See J.L. Austin's "A Plea for Excuses" in Philosophical

‘Paperg, ed, by J.0, Urmson and G.J. Warnock,
(Oxford University Press: London, 1970), p. 187.
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'such a support as a natural duty. I shall now attempt to

explain what Rawls means by the principle of natural duties.
lr - The first point to 4 _the distinetion which
Rawls makes g%tween the principle o 7£atufé1 duties (in.

which is included the natural duty of jugtice) and the
principles (or precepts) of natural justice, By the latter,
Rawls ﬁeans to-underline some of the features wﬂiggﬁaEfiﬁ“““\w
the rule of 1aw or some precepts of justice associated with .K-\
the general adminlstration of law, Once the principles of
justice (especially, the qual liberty principle) have been
adopted at the constitution-making ang legislative stages,

fhey becomg the (take-off or reference_point for the regular

and impértial ministration of public rules, They form, in
other words, =a bulwark 6f individual rights within the

formal framework of the rule of iaw. They are what Rawls

calls "justiée as regularity" -- constraining all those

involved in the admlnistration of law to proceed and/or act

in ways thch enhance the exercise of 1ndiv1dual liberties,
Some of the precepts associated with natural justice are the
maxims which require, for example, that judges intefpret'

and apply the rule correctly, or that those who enact laws

and give orders do so in good faith, or that similar cases
. are to be similafly treated, or that sanctions for law-
violation should be proportionate to the g%ﬁme. These pre-

cepts, according to Rawls, define the notion of natural

justice.30

30. John Rawls, A Theory of Justice, pp. 235-242,
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By contrast, the principle of natural duties, with
which I shall be cohcerned, is an important component of the

notion of right in as much as it helps to define various

interpersonal relationships and to explain how these relation-

ships arise. Although Rawls in81stently'remarks that the

pfinciples of justice are principles for the design of

institutione and practices. and not principles for individusls,

yet we find that his prlnciple of natural duties (1ike other
prlnciples for individuals) derives its content in part from
the principles of justice, ’Eo that there is, in fact, no
logical distance between what the two principles demand and
‘'what the principles for individuals recommend, S

In general, Rawls acknowledges the existence of )
several natural duties, which he classifies into ‘two main
types, negative and positive‘natgral duties., Negatively,
natural duties require us to refrain from rerforming bad
acts. Examples of this class of naku;al duties are the
principles of non-maleficence (forbidding killing or
causiﬁg unnecessary suffering) and non-maieyolence {which
- proscribes having evil, malicious intentions towards others).
Positive natural duties, on the other hand, en301n the ~
performance of good actlons. They may require, for example,
that a person should establish or advance just institutions
(the natural duty of justice), or that a person should do a
great good to another person if such a good can be brought
éﬁsﬁf\et little cost to oneself, (the nétﬁral duty of mutual
aid)ti/There4is also the duty requiring, among other things,

interference with, and guidance of, ‘the action of highly

p

—ta
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irrational or ag yet non-rational P rsons such as the insane
and children, Although Rawls does no particularly stress.
this" distinction, the distinetion itaelf is 1mportant in so
far a8 it facilitates the priority problem between various
duties, Where andg when the distinetion can be clearléfigégj
negative natural duties woulgd ‘normally pre-empt positive
dutles But from the point of view of Justice asg falrness,
the fundamental naturail duty is the duty of justice. Thig
'duty requires citizens to support and comply with Just
—1nstitutlons where these are &lready in ex1stence, and where
\not, to establish sueh institutions if +this can be done
w:.\thout great cost to them. At another poin‘% Rawls also -
mentions the "duty to oppose injustice", 3 This latter
duty forms the crux of his dlscu581on of Justlfiable c1v1l A
disobedience and I Shall discuss it later, If T understand
Rawls correctly, the principle of the natural duty of
JuSthQ‘lS premised on the two Principles of Justice, Thus,
~ where the basic structure of society is just, or as Just as
. an reasonably be expected from the standpoint of a partial
compllance (non-ldeal) theory, then everyone is bound to
comply with the institutional rules, Although this
principle reads like ?pe second arm of the prjfciple of

inciplefgﬂ
fairness, It does not, for instance, Presuppose afiy act of

%

31. John Rawls, A Theory of Justice, p. 363.

fairness, it has obvious advantages over the P

i ;

Ny
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consent or an& voluntar& act in order to obligate.32 Further-
more, it applies to everyone irrespective of their .
institutional relat;onehips. The natural duty of Justice,

Rawls argues, ie the‘p?imary basis of our political ties to
a constitutional rggimej it is this principle that binds
citizens generally to their political institutions.

. Surely, the advantages which Rawls claims for his ’
principle of naturai duties are in agreement with the uses g;i:zj
of 'duty' in connection with status or role. (Consider, fof
example, the relation between the feudal lord and his vessal
in medieval socie%{{ﬂer between the doctor and his patient.\

or between the employer and the employee.) But most

especially, these‘edvantages peint up the coercive feature

32. One mlght ask whether there is any sense in which
Rawls' theory of political obligation is
contractarian -~ given the claim that consent is

not essential to the nat 1 duty to support
© just institutions. I have attempted to show
earlier the attenuated sense ¥n which ‘consent'

is used in contemporary political theory. Rawls'
consent-disclaimer can only be understood in that

sense. There is no denying that "consent"
~"econtract" plays a limited role in his theoty of
" political obligation. But this is not to say that

the idea of a contract is totally absent.

Afterall, Rawls derives his principles of natural

duties in the same rationalistic way that he derives

his principles of justice. 4nd so, the contractarian
method is presupposed as the P,0,P. ask themselves

what principles it would be rational to approve p
as re lating their commitment to the common

practice, The natural duty of Justlce is thus
contractarian in the sense that it is derived by

this method. See alsoc P.,H. Partridge, Consent and
Consensus (Praeger Publishers: London, New York,

1971); J.F. Jenkins, "Political Consent", Philosophical
Quarterly, vol. 20 (1970), pp. 60-66,

-+
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of the eoncept-of-dﬁty as ‘it appiiee to certain social ties,
ition to the duties of‘nutual aiad end non-malevolence,
weé may think of the duty of non-interferenee with the prOperty
of another or the duty of care, whioh every c{fize
required to perform (if they can) to help avoid an

unnecesgsary hardship. By celling these'relstione ‘dutie
‘we mean to say that their performance, at least in certai
-circumstances, may be enforced. Afterall), it.is not unusual.
as Joel Feinberg suggeste, to align the idea of duty with

the idea of coercion.33 A duty, whatever else’ 1t may be, is
usually something required of someone. That is to say a |
duty is something that we are expected to do whether we feel
like it or not. (Recall Kant 8 notion of. duty in his moral
philosophy.) There are, in fact. situations in which it
makes sense to talk of enforcing or 1mposing the performance
of some duty. Consider, for example. the duty of the debtor
to his creditor in respect of 1oans. or of the tenant to his
landlord in respect of rente Surely, these are duties ‘
which it makes perfectly good sense to: say we may enforce,
And although Rawls does not say it in so many words, yet it
seems to me that his use of duty in the context of
institutional rules and as a principle of various inter-

personal relationships may have been suggested by this

+

v

33. Joel Feinberg. "Duties, Rights and Claims", in

E.A. Kent's, (ed.) Law and Philosophys Readings in
Lezal Philosophy (Prent ce-Hall, Inc.s Englewood

Cliffs, New Jersey, 1970), PP. 143~ 154
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éoercive_feature of the concept. The advantages he claims
for the pfinciple of natural duties over the principle of
fairness thch defines obligations seem to béar out this
observation,

However, fhe question now arises: Granted that
" these prlnciples for individuals have been adopted how
istringent is the natural duty of justice vis-a-vis other
natural duties? Rawls does not provide us with any rigid
priorlty rules for ranking the appllcation of natural duties
‘beyond telling us that, in general, negative natural duties
take precedence over positive duties. Thus, in ordinary
(concrete) circumstances, the natural duties of non-
maleficeﬁée.and'hon-malevolence may well trump the duty to
establish and advance just institutions. Thus, although the
natural dut& of justice, like other natural duties, is’

stringent, yet the task it assigns ViS‘éﬁViS the law in any

given situation is a prima facie one:r +this task is to be
performed when doing so does not involve too great a éost
either to oneself or someone else, Rawls himself -admits
in "Legal Obligation and the Duty of Fair Piay“ that the
moral obligation to obey the law may be éver-ridden in
cdﬁcrete circumstances by more stringent considerations.

Why should P obey the law? We find that Rawls doesg
not offer a single principle but a complex of two principles:
The princip;e of fairness which defines obligations and the
principle of naturai duties (in which is included the natural
duty ofljustice). The first principle stipulates that if P

engages in a mutually advantageous (political) association,

[{ 



156
accepts its benefits and avails of the opportunlties.it
offers to further his interests, then he has a moral dbli-
gation to help 'sustain the association by obeying its rules._
But two cases do not ‘seem to fall within the ambit of this
principle and ma% therefore, threaten the stability of

the scheme. The first case may be seen where the

political arrangement is just but P isjonly a recently
arrived immigrant, He has not claimed mployment Ehecks;
he has not availled of the public hgalth;prog?ami or used the
¢city walks, or benefited in any way. The second case

presumably_arises.in a situation whﬁfé. ;gain. the political

arrangement is. just but P is not a memﬁef'of the association

and so does not consider himself Sbligated to_ the institution

in any way. Obviously, these cases cannot be solved by an
exclusive recourse to the principle of fairnq;%, where the
stipulative cohdition is "acceptance of benefits". But.
these cases could bedresolved by invoking the principle of
the natural dutygof justice.

Rawls' argument for institutional obedience.;we have
seen, is predicated on the justfce of the institution as a
fundamental requirement. But in practice, institutional
arrangements relate to partial compliance %heory. This
means, in part, that they are examples of imperféct pro-'
cedural justice, and may sometimes enact an unjust legis-
lation. The question now isi Sh§u1d P obey ap. unjust law?
Or should we simply say that an unjust legislpation ipso igggg
condemns itself and forfelts the claim to o 'obeéfffgsgfl

In other words, should the mere fact that a certain legis-
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lation ig unjust weigh decisively in favour of disobedience?- ‘ o
I think not. In as much as the constitutional procéas'rélies di
on some form of voting. the constitutional arrangement cannot
guarantee that laws enacted unde: it will be Just all around,
'However, this question relates‘to thé_statuszbf‘méjority

rule, which is the subject of my next section.,

L

- IIT

The Status of Majority Rule in a Constitutional Democraéy
Assume that a national electorate'E'is a finite,
* non-empty set of n-persons who have to choose between
various alternative ﬁational programs, x, y and z, (No one

is indifferent to the issues and all take part in the Vvoting.)

%
A e T

Assumé\that thls choice is made by votlng under some social

choice rule R, QKssqpe further that R i§ formulated as

“fafiows:_

&'by the greater number must be selected. (Call R
\

In chOOSLQg among alternatives, the alternative

the major ty Rule), In other words, in order for x to be
regard: as the social choice, it is logically necessary

E/gf’tEf‘number of persons who prefer x must be greater

/%han the number who prefer either y or .z,
/// Now, let me recall an alleged paradox in the
/ principle of majority rule. Suppose that in a democratic

election, 48% of E vote for x, 35% for y; and 20% for z.
According to R, x is the social choice. And yet, those who
vote for y prefer z to x, and those who vote for z prefer

y to x. In the 1ight of this additional information, it is
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. far from clear that x is the socially preferred'alternafive;

Por 55% of E prefer both y‘ang z to x, or at least, prefer x .-

. rd .
the least. Surely, any individual who claims to prefer x

fQ Y, aﬁd,tho‘z..if heris a consistent chbéser; must pfefeﬁ

”_ X to. 2. 'Any'social éhbice ‘rule,. such aé‘R}\Shich‘permitS‘

an: electorate (the .greater number of which prefers y and/br

w

g to x) %o decide in favour of .x, must be: 1nconsistent.

But that preclsely 1s what the maaority rule seems to allow,

_Since the social ch01ce rule R functions in E, the membersv

of E seem commltted to saying both that 'x should be

_ adopted‘ and 'x should not be adopted’'. ThlS is the voter 8

paradox. = - . > :

The question now is:. what is the status of a social

-

choice or legislation enacted in situations such as R

represents? In othér kerdsjiwhy'should those who ha#e not

N
voted for x feel obliged to accept and abide by Thls' e

'question relates to the status of R as a decision procedure.

It is the burden of this section to analyse the principle

of majority rule in a particular iqgtitution, namely, in a
constitutional democracy. i shall begin my analysis by.
examining two recent attempts to come to grips with the
paradox or to re-state fﬂg\maaority rule so that it avoids
it, - ’ v

Richard Wollheim, in an incisive article, regards
R as a democratic cﬁoice machine, which comes out with a

choice of its own after each voter has fed his vote into

M in a Way which reflects his evaluations as opposed to-his
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—_'ﬁants;Bu one might attempt to resolve this paradox in one
A5cof two obV1ous ways.p But both ways are un%enable.. In the
.f;rst instance. the.yotér who expresses a preferenceﬂfor X -
h Qhere the demoecratic chcice machine comes out with f-need

. cﬁl§7bc'understood.as making a hypothetical or provisional A

" choicer "X ought to be enacted if other voters are- of the ’

L] . ]

same cpinion".-jlf a %oter's“vote for x were'intérpreteéf
:hypotheﬁically, there seems to be no inconsiétencyvin
cccepting the machine's chcice,'y3 should the pro%dsis fail
to materlallse. In the second 1nstance. the cﬁcice of the
machine might be construed impersonally or in non-commltal
.sense: In-asfguch as the demodcratic machine functions as an
impcrsonai'arbitbatof, it cannot and does not create a moral
obligation (either to accepf thc'choice of the machine or %o
reject one's own preferencé) but oﬁly a tactical, prudential
consideration in faxdﬁr of acceptlng Ve | |
But these two purported soiutlons are unacceptable.
For one reason, a hypothetical vote for x where the antecedent
is known to be wnfulfilled or unfulfillable is irrational and
_pointless, For, in tﬁe final anﬁlyéis. an hypothetical
interpretatioh must mean 'if the majority pfefers x, then x is .
to be enacted; if y, then y, and ff z; then z.' Such an
interpretation prevents the democratic machine from aggregating

I

social preferences into an ordering.

34, Richard Wollheim, "A paradox in the-theory of Democracy"”,
.in P. Laslett and W.G. Runciman, (eds,) Philosoph
Politics and Society, 2nd series, (Oxford, 1932§
pp. 71-78.,
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) For. another reason, a non-commital vote for X or y
could be oonstruoted into the logician's disjunotive .propo-
sition "'Either X ought to be enacted' or 'y ought to be '
5enacted'". But Wollheim. is convinced that the voting para-
&ox cannot be resolvadﬂby avnegation ‘of any arm of the
disjunction;.‘The.oniy option available is to attempt to
'de?eﬁd the oomﬁatibiiity of the asaertiohs 'x,oughtlto be
enacted! and 'y ought to be enacted' (Let us for the
moment ignore the possibility that x and y are not jointly
redlizable.) How does he do this? _. \]“ ' :;f

Wollheim defends this poaition.by'means of &
distinction between direct and oblique moral principles.
Direct moral principlea"ane concerned with the morality of ..

'actioﬁs, and are u ily identifiable.through.some general
déapriptive expfession (suoﬁxaa murder, envy, banevolenog,
to'mention a few). dblique prihciplea. on the other hand,
bear a relation to morality only artificially, that is, by

being the "resuft of gn &3, of will of soma individual or in

b

consequence of the~sorporate aoi_of some institution”. x and

¥y are not inoBmpatibie if one-df them is asserted as a direct

*~ moral principle, and the other as an oblique principle.

N I do not think that Wollheim's distindtion helps

to Solve the voting paradox. Whereas the assertions .'x

.ought to be enacted® and 2y ought to ﬁ$ enacted' .are indeed
compatibleh if we assume that x and y are s:.multa:neously -
realizable, the same-conoiusion cannot be argued for where
the enactment of' one prevents‘the enactment of the other,

‘I am persuaded that the point,ofavoting between alternative

e s e T

-y
ar
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‘ﬂ proposals ‘ig precisely to underline this exclusive feature.
.On the assumption of a slmultaneous non—realizability, “one
of the assertions 'x ought to be enacted' and ‘y ought ﬁo
be enacted' must indeed be false. {(Call the simultaneous _'“f-
e ' 'lnon-realizability proposal the enthymemic premlsea 1x and 5! '

: A
B ¥ cannot ‘both be enacted' ) The total paradoxlcal situation . -

i, 3

can be repreaented as followss

~

(i) 'x ought to be enacted' (A direct moral:
principle)

(ii) 'y ought to be enactedf (An oplique mpral'.
N principle) ) ' .

7

(1iii)® *'x and y cannot both be enacted’ (Enfhymemic'
- premise) } :

Ergo from (iii), either (i) or (ii) must ] -
assert a false premise. ‘ ' S

‘w

If Wollhelm s- 'solutlon' is presumed to work,Lit does 30
because it  ignores the paradox, h
Whethef or not Brian Barry really béliéves that

resolv1ng the voting paradox also involves regardlng our
democrat AS. s0me kind of a schizophrene. he 1dentif1es two
kinds of 3udgment- the voter's primary Jﬂagment and his 2
corrected,judgment;35 In the primar§ judgment, the voter .
‘expresses a wish for policy X, whlch does not ;ake account
of the wishes or v;ews of other voters. - The corrected )

Judgment takes into account the primary w1sheslof.all. Thus

—if a vote shows that the majority favour y over x, (where &n (::};r

35. Brian M. Barry, Pglitical Argument, pp. S58ffF,
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individual voter had voted x), then Yy is his corrected
judgment and should be enacted ’ Barry 8 attempted solution
of the paradox .is even_less satisfactory.than Wollheim's,
If Barry's distinction between e primary and a corrected
Judgment holds at all, it holds only oecause the voter is
presumed to know (or to surmise) what the ‘corrected judgement®
is likely to be. To the extent that this presumption makes
sense. such a voter, could, in fact, be operatlng according
to a rule that should such an outcome ‘be the result of the
vote, then his initial evaluation is to be altered to what
is called the 'corrected judgement'. .

T- It seems to me, hﬁrer, that Wollheim's and- Barry 8-

attempts to resolve the v ng paradox are rooted in thelr

conceptlon of a democrat They conceive a democrat to be
one who is necessarily commltted both to asserting x and vy,
even when it is the case that both x and y are not Jointly
realizable., And yet a democret need not be 8o committed,
All that is required of him is a blank-check.commitment to
R as a decision procedure, since the total situation of
voting takes place under R. A commitment to R is not to be
equated with a commltment to partlcular outcomes (Yl. Y,

o Y ). Rather it is a commitment to a rule of decision .

making. Thus, the democrat who votes x on his own con-

ceptlon of the best social pollcy and Yet agrees that y

ought to be enacted in virtue of R is not in any paradoxical

'81tuat10n. since X and y relate to different principles of

Justlflcatlon.f In other words, the democrat who votes b 4

does not do so because he is a democrat; he votes X on its

T
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own merit. on the other hand he agrees to Yy because and
only because he is a democrat (He may, in fact, be
unpersuaded- about the relative merits of y. But this is
immaterial to the function of R.) Wollheim and Barry are.-
therefore, mistaken to think that the democrat ggg democerat
. is commi: ted both to P (= x ought to be enacted) and not
‘p(=y ought to be - enacted) -= a straightforward, logical
1nconsistency. a

Rawls' own. contribution is quite instructite.}6’ He
&onstrues the ‘paradox' as the problem of the citizen in
a censtitutional democracy who is put in the situation of
believing that policies x and y (both contraries) should be
enacted., In other words, it is the 'paradox' of the citizen
who ‘votes in accordance eith his conceptiop of justice and
yet accepts the majority decisioh when he himself is in the
minority., Rawls denies that there is any lcgical 'paradox’
in this situations: +the choice of x on the minority level
and of y on the majority is related to two different
prineciples. The first principle_relates to a person's
conception of the best sociallpolicy, and the second,‘to
the princip;es on which he accepts the constitution. And
there is nothing in this situation which may not be found
in any conflict of prima ;gg;g-principles. However, since
the 'paradox'VWas apparently claimed to be lodged at the

™«

36. J. Rawls, "Legal Obllgation and the Duty of Fair Play",

in Sidney Hook, (ed.), Law and Philosophy, pp. 3 18,

]é'
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uheart of the democratic theory, I shall attempt to under-
line what is required in order for R to function as a
decision rule in a constitutional democracy. In other
words, what 1s the role of majority ruleés in a constitutional
democracy? I should like to forestall one objection that

is 1ike1y to be raised concerning majority rule. (Robert
Paul Wolff has, in fact, raised it.3? I am porsuadod that
" the objectioo misfires.,) ]

Wolff argues that any decision-making rule which.
requires less than unonimity is necessarily inconsistent
with the concept of moral autonomy. Wolff's obélction turns
‘on two features of moral autonomy as-he conceives it: first,
Ehe morally autonomous individual attempts to the best of
his ability to form a true opinion as to the rightness or
wronggoso'of his actiohs. and secondly, he acts upon this
opinion, To use a ocholastic terminology, the morally
autonomous individual follows the dictates of his conscience,
These two features are intimately bound together. To do '
the first without the second is to engage in a form of
sterile moral intellectualism; to do the second W1thout tho
 first is to indulge in a form of well-intentioned
irresponsibility. And yet the out—yoteo minorit&-who is
obligated by majority decisions is being asked to surrender

his moral autonomy, Since_Wolff does not condemn voting

.37. R.P. Wolff, In Defenseé of Anarchlsm.rTHarper & Row:
New York 1970), pP. 12f, 59ff. :




per se, I take it his objection is directed agaipst "a less

S
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i,

than unanimous decision",

Let us resort to our national eiectorate E;, which
we earlier ¢ trued as finite, non-empty set of n—persons.///
Let us assume with Wolff for the moment that a voter is a
morally autonomous person, who votes his conscience (if he
lvotee at all)., Wolff's unaninity claim may be stated as
foliowsz E prefers x as a social choice policy if and only
if the number of voters who prefer x is not less than the
number of persons in E. However, a- unanimity claim can be
construed in a weaker and a stronger sense, In a weaker
sense, if x is con51dered to be Pareto-W1se .superior to y
. (that is, 1f ‘at least one member. of the electorate strictly
prefers x to y, and every other member regards x to be‘at
least as good as y) then x should be considered as a :
unanimous social choice (since it is at least in some one's
interest to be at X rather than at y and in no one"* 's
interest to be at ﬁ‘ratﬁ“r than at x). In the stronger
sense, if every member of the electorate strlctly prefers
x to y, then, of course. we have 3 straightforward
unanimous decision in favour of x. As far as it goes, the
unanimity rule offers the most complete justification of a
social choice, But this rule is not altogether unexception-
able.” Unanimity is not easily obtained on social issues,
One member differ}ng on p61icy x must indeed *block® the
action of others in regerd to X. Even Buchanan and Tullock - %
who have complained. that modern political theorlsts have

shrugged off 'unanimity* too ea511y as a criterion of
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collective choice, were compelfed to admit "the paradoxical

. ‘result that the rule of unanimity is the same as’the

minority rule of one",38 .

But Wolff's demand for unanimity in decision making
is implausible for other reéaons. His argument concerning
unanimous direct democracy'and. by mplication, against

‘1ess than unanimous voting res?é‘gn an incggsistency and
must therefofe be rejected, 'ﬁéving conceivgd the autonomoug
man as the man who submits only to the laws that he has made,
he éoncedes that g community may unanimously agree on some

principles of compulsory arbitration to settle economic

conflicts. When this happens, the individual will be
I:gljjly obliged to Obey the decision of the arhitration

board even when this decision ig adverse to thé wishes of
an individual., The reason Wolff-gives for this is "because
ion

. 4‘? 9
board) issue from hig (that is, Eggggndividual's) own wih%"_B

In othér words, Wolff ig allowing

the principles which guide it (that is, the arb

at an individual may,
afterall, be morally obliged to. comply, without forfeiture
of autonomy, with a decision or command concerning thé
enactment of which he has exercised no direct influence.
But I ask: 1If decisions ~- ﬁhatever they are -- made by an

arbitration board can morally obligate an individual

”

Py

38. Buchanan and Tullock, The Calculus of Consent,
(Un%;ersity of Michigan Pressf Ann Arbor, 1962),
De 9.

39. R.P. Wolff, In Defense of Anarchism, p,- 25,

~
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withdﬁt_loag_of autonomy simply because the board was
actiﬁg in accordance ;ith principles an individual has
accepted, why should decisions adverse to the.yishes of a
minority group but made in accordance with procedures _
recognised and accepted by thém constitute an }nfringemént
of their autonomy? Why, 'in other words.'should;it be:'
possible to obligate one Qinority group that has iost'out
in a vote on the floor of the houée to comply with a
decision by the ;rbitration board of the majority, and not
another minority group, if, by hypothesis, both groups
accept the principlés and procedures of decision making
current in their respecfive social practices? Wolff does
not say. I suggest that Wolff‘é inconsistency innaIIOWihg
one and not the other stems from his model of mqf%lity.
This model has its antecedents in the existentialist .
variant of Individualist Ethics, wﬁidh‘views morality as =a
matter of authentic, personal choice. In this view, one
creates one's own values and norms in a Qelf—justifying
act of choice or espousal, And the individual is constantly
making decisions for himself and he remains at the same
time the final arbiter of what he shouldfdo or not do.

But such a model ignores the essentially social dimension
of morality. It ignores the fact that men are born into
societies which have acquired, over the years, a storehouse

. of norms and values and roles that provide a framework for
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participation.?o‘ : L - .
Another reason why Wolff's demand for unanimous

decision mgking isiimpiausiblé stemé from his insistence

that absencé of reasons is a‘neceséary'coﬁdition of

authoritative‘comm;hd. -After defining auﬁhgrity as the

- right to command obedience on the COhditioﬁ\%haﬁ_the

binding character of the commana derives purely ffsm the

person in authority and not by virtue of the command\;

independent moral force, ‘obedience', in turn, is defined

as doing what one is commanded to de because one is so

41 It is not difficult to see why there ensues

commanded,
a conflict between authority and aufonomy. For given his
. definition of authority, the autonomous man cannot obey
anyone but himself and his self-determined decisions., And
yet the availability of justifying reasons is crucial to
the functipp of_'authofity' in political practice. Consent,
fairness, competence and economic efficiency are some of
the reasons which jugtify the ascription of the right to
command. |

However, let us retﬁrn to our main theme in this
section, Although democratic theory may be variously

defined, A la Dahl.‘let_us'suppose that there is general

agreement on the fundamental propositions that (1) demo-

40, T.L. Beauchamp and K. Witkowski, "A Critique of Pure -
Anarchism," Canadian Journal of Philosophy, Vol., 11,
(July 1973), DPpP. 533-539.

4b1. R.P. Wolff, In Defense of Anarchism, p. 9.

A1
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cratic'goverhment is governﬁent.by thé péople and
(2) democratic theofy is cohcerﬁed.with processes by.which
the or@inary citizens exert dontrol over theif 1eaders.u2
Given the fact that men are likely to judge ﬁifferently,
especlally when their interests are éqncerned. it would be
in their best interests to'agree to a constitutional
strategy for daciding whose opinion is to determine the
legislative policy. Various decisional strétegieé i .
(unanimous ;ote, minority vote and majority'vote) are likely
to be considered. I have'aiready indicéted that the unanimity
rulékis.an improbable candidate ~- given the diverse nature
of.in&ividual voting preferences, And a minority vote
caﬂhot,determine legislative policy, For all minorities
have an equal claim, and there would pe'no theéretical |
justification for exgluding any minogity'opinion. In other
words, a minority rule effectively precludes a democratic
co;lective'choice. So it seems that by a Simple pro%ess of.
elimination we are left with the majority rule. The &
'majority rule would not be adopted, howevér, Simply in
virtue of an arithmetic necessity. Cogent arguments can be
adduced in support of the ﬁajbrity rule in a constitutional
democracy. In as much as democratic government is govern=-

ment by the people, there seems to be a prima facie case for

the principle of majority rule as the best approximation

of the popular temper, The nearer an opinion approaches

k2. R,A. Dahl, A Preface fo Democratic Theor (Univeréity
of Chicago Presss Chicago and London, 1973), pp. 1lf.
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unanimity, rémarks Réaééeau. the greater is the domain of
the general will., Although he recogniges oa}y one*issue on -
which unanimous consent .is essential, namely, the social
compact itself, yet what he says. in this context is a

~ glowing testimony of the status of the majoritarian
principles

Plus le concert régne dans les assemblées,“
¢'est-3-dire plus les avis approchent de
1'unanimité, plus aussi la volonte geénérale
est dominante; mais les longs dé€bats, les
dissentions, le tumuite, annoncent :
o ‘l'assendant des intér8ts\particuliers et
~ le d€clin de 1'Etat,... INn'
seule loi qui par sa nature
consentement unanime. C'est Ye parte
social: car l'association civ
- 1'acte du monde le plus volontai
homme ‘etant ne libre et maitre de lui-
meme, nul né peut sous quelque prétexte
que ce puisse €tre, l'assujettir sans“son °
‘aveu ... Hors ce contrat primitif la vol
du plus grand nombre oblige Ujours tous
1 autres; c'est une suite(ﬁgnéontrat
méme/ 743 e

But the defence of majof&py ruie }equffes somethin
" more. Even Locke's statgment thgﬁ*man-is ﬁatﬁrally free
d nothing "is able to pu% him into sukjection to any
/—\:;rthly power but only his own consent" is nét in any way

(geculiar to this'rule.uk

For a minority rule would itself
have to be founded on the consent of the governed. Neither

is the possession of political power a sufficient condition
El

-~

43, J.J. Rousséau, Du Contrat Social Book IV, ChapterUZ,
pp. 439-440, (Editign publiee sous la direction
: de Bernard Gagnebin &t Marcel Raymond, 1959).

b, John Locke, Of Civil Government, (J.M. Dent and Sons,

Eggdonl/gz . - R
: S~ N
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of majority rulé. For political power is not alwayé“agelt-

out in tarms of numbers: often (perhaps even typically) it

is the power of influence, of landed wealth, of inheritedwstatus
or a monoﬁoiy on the means of violenc;. Surely, a minority

is capable of wielding such power. The mosﬁlpersuasiée argu-
ment for majopity rulé\derives, I believe,ffrom one moral{
principle likgly to meet Qith universal approval émong$geﬂg:ﬂf_
'cratig,theorists} the'equality principle., Where each member

of the body politic is accounted as the equal of everybody °

else, the greater political power can only be discovered by - -

counting heads, Or more Spec1f1ca11y, through the adoption

of the principle of. persaqn, one vote' : The equality’

principle, in some sense,codld be construed as a-pﬁreiy-
formal principle, and as such), it wouldsneed to be supple-
mented by argument showing that C1tlzens are 1ndeed equal
in a necessary relevant‘sense. We may, in this context.‘"
acknowledge the argumenf for universai.qquali;y based on
the Kant;an conception of men as endé in themselves, - We
may also acknowledge the Rawlsian argument for equality
‘based on man's capacity for moral development, But for .
.the purpose of votﬂng and w1thin the restricted context

of a partlcular political association, membership is a
necessary gnd sufficient condition of equal citizenship.
To cite societies in which citizens have a right t6 vote
but are not equal is not to say why (or that) they should

not be equal., To acquire the right to vdte._one does not

e

need to be formally educated or public spirited. The

right to vote is not acquired (altﬁoug%}memﬁership may be
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granted) as a reward fer-gqod‘behavtour. By'the same

token, it is not forfeited as a punishment for bad behaviour.

'One acquires and retains this right aé‘iong as, having = .

registered, one remains a member of the democratic polity;

The right to vote is a right which no one can. take or: should

take frem the citizen. Thus, for all persons x.‘x is.
entitled to-an equal voting right if_X is a member of the
democratic co@hunity. But saying thet the majo§ity'rule
is jusfified by:the moral principle of equality does not
com;iexely allay our misgivings about its virtue in practice.
If government by maaorlty rule is not ‘to degenerate into
a self-perpetuating majority tyranny, 1t must be circum-
scribed by a set ?f rules. These rules are derlved from
those features whiéh distinguish a democracy from other

\d o

forms of government (a Wictatorship or a plutocracy) which

sometimes use the majoritarian principle and have often
claimed to have majoritf'euppor What are these features?
R.M. MacIver has remarked t e\ t the growth of

democracy has alWéys been assocliated w1th the free dis-
cussion of political issues and with/the right to differ
concerning these issues, He writes that

it is a necessary condition of democracy

that posing doctrines remain free to

express themselves, to seek converts,

to form organizations and to compete for
success before the tribunal of public

= opinion.... It is the meaning of
N\ democracy that force is never directed
' against opinion as such.... The ecitizen

in a democracy can freely and vehemently
object to policies pursued by his

- government, and the right to do so is ,..
a primary coridition of any democratic
order, These are the peculiar liberties

S

\ ~
.
.
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of démocracy, by which it differs from
all other forms of government, Whatever
other liberties co~exist with these unless
they are the direct corollaries and
consequences of these fundamental ones g
depend on the disposition of the democracy. -
- I s ) ) o o
Rawls also speaks of the constitutional guarantees .
bf'démdéracy as certain basic political liberties of equal
citizenship. These include liberty_of conscience and”
freedom of thought, liberty of the person and equal polliti-
cal rights. Any form of government, he says, would not be
. a constitutionad democracy without a guafantee of these
"\\;i?ertiés as well as certain economic guarantees provided

r by the principle of efficiency. These guarantees are

nécesggry'fdr;the“meahfhgful fﬁnction}ng of fhe majority
princiﬁie. 'Accordingly, ;Ré\géjority principle is é fair
decision procedure if and only if majorit;és are freely
arrived at. Thisfmeans that citizens are free to\form
Fhemselves }nto majorities and, for that matter, into
minorities; it means that they are at liberty to-agrée
disagree with their rulers; it. s tﬁét they are freé to
criticise go#ernment-programmesmzzgz%olicies. Rawls sums up
the political worth of these liberties in one word
“participation“.i Justice as fairness, he:afgues, requires
that where constitutional arrangements are necessary and to

@veryone's benefit, they should be worked out from a

,suifably defined 'initial situation of egquality in which ‘

L

45, R.M., MacIver, The Web of Government, (New York 1947),
Pp. 197, 199, 200, 201.
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everyone is fairly represented It is then and only then
that there exists meaningful maﬁority rule within the-

prescribedelimits of a constitutional democracy. It may be

v asked whether decisions reached under the maaoritarian ‘rule

= r

- are. necessarily audicious decisions? And - if not, what is'

i

. the force of such decisions°

~

0The naaoritarian rule is a procedure for settling

disputes of a political nature, Eﬁisiﬁply decides what

constitutes a settlement in a?giv _diSpute. nanely, the

maaority opinion. and - not what con zitutesa judicious

’deCiSion.' The. distinctio etween alid and sound argument

-

-

forms in logic is 1
~

-

which has no substitution instance with true premises and a

false concluSion. A sound abgument-form is a_valid argnment

¥

form with true premises. The validj of an argument does

not guarantgg the.truth of the conc ionf' Analogously. the

.validity of this deeiéion procedure. hike a.Nalid argument

fd%m. does not guara tee the rightness og the deciSionv
Th '\even Yhen the aJority prinQiple adheres to all \\\

_ conSistency rules (free ei&Ption, free debate, equal

':the role oft this decision procedure, This decision procedure.‘-

-af

opportunity for dissent and ¥o op). there‘can still be

meaningful disputes over. whether the decision reached was a
' ¢

'Judiqious one. To demand that the- maJority rule guarantee

“. the rightness of its. deq;sions is to*completely misunderstand

.

X 1a Rawls, does not, prqﬁuce dedﬁEions to be taken as "right",

but a rule to be fdiiowed. And cit}zen is expecte&“to ,
believe that a particular 1egislation or polic£ represents
. A
I SR - SN . - )
, . .ﬁ ‘ ‘ - : . l‘/‘ . L N
o __f . 4 T . ' I R .' /\.ﬁ

S

ructive. A valid argument form is ‘one . *



' then the dieobedience of oppressed minorities wa%:d seem

- Walzgr, trappe
'the obligatio

it is enacted with majority support.

’ the best policy (morally speaking. that is) simply because
But this fact does not

diminish ‘the obligatory force of the rule. &

Suppose there exists a group of people, which

regards itself as oppressed or constantly being given the

short end of the stick.

Suppose. further. that this group

‘of people. even though the& are regarded as citizens.

:constitutes a permanent'minority Within a*larger political -

enclaven they have ®he right to vote but~they are usually

out-voted by-a‘massive.

fdo or .can do seems able

direction of \the state,

\r
consenting magority. Nothing they

-to effect

They are,

in the words of Michael
in a moral and political ghetto,® What”is'

.of this minority. gro@p within the/ﬂemoeratic

principle of maJority rule? Or do. they have any? In

arguing the oase for the moral obligation to obey the 1aw1¢

I have characterised this ~obligation as prima fa01e. Does

‘the ‘prima faQie obligation to obey the law mean.any more

than that disobedienoe must always be Justified° If not,

to be adeqnately Justified by the burden of oppression

which they experience at the hands of the rulfng majority.

do when protesting theiﬁepppressiong These questions relate

to the Juetifiability of civil disobedienoe. Bearing in

mind -that there, may be differént minorityqtypes within a

difterent solutione (such as a

‘o

LY

)

A4

‘democratic rule With different problems reqUiring quite

Violent overthrow or g

%

LY

e in the political —

o

L

- If it is, are there 1imits to what minorities may 1egi‘€iate1y

|

Y
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-secessleﬁi I shall assume that the minority type I have i

[ . .

described recognises and accepts the politxcal 1ntegrity
of the state as well ‘as the constitutionally established
'_authority of the government. Since this group of citizens,
by hypothesis then, dbes not contemplate secession or a_
v1olent overthrow, at what point if any, does the
.presumptive obligation of institutional obedience cease to
be bindiﬁg on them? .These are some of the questions I

shall be considering in the next chapter,
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CHAPTER FIVE

CIVIL DISOBEDIENCE: - THE TEST CASE OF MAJORITY RULE

Traditional’ liberal theory of government recognises
two obviously.preferable means of seeking redrdss against
social and political inequities: moral persuasion and due

process (legal and political channels).. To be effective,

- the former reduirgs the presence of certain conditions

(suéh as mofal,seﬂ 'tivity, a moral point of Qiew) in~yﬁése_
to be persuaded. But these conditions are entirely beyond
the control of the man attempting the persuasion. The'
1atter_assumes the availability of i certaiq»amountrof

c

. -\
political power and. leverage -- which is not always borne

out by the actual realities of demogﬁétic politics.,

Oppressed minorities who can find neither audience nor

readily accessible due process would seem to have no moral
resources within the constifutional structure of tﬁeir

society and would sooner than later have recourse to

rebellion. It is not surprisiné that classical liberal

theory of government (at most aocke-wise and at least - -
Rousseau-wise) seems to consider revolution or mi%itant
resistan '}as-the only real alternative to normal politics. B

Fortunately, today, civil disobedience does present a real | . L/

alternative to militant action.
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But the term 'Civil Disobedience' has not always .
been.useq in a clear way. Indeed, conceptual confusion has
arisen concerning its use. It has been used to descr%be,

‘ rightly or wrongly, anything from constitutional test-cases
-(and such forms of protest as non-coopération. hunger

strike and se;f-immolation). to ﬁiding the es@ape‘of a

;;;;inal. Closely connected with these misconceptions

ébouf the nature of.civil disobedience aﬁermisperceptions

of the way it operates. Since civil.disobedience is

generally regarded as afdeparture from nérmal, cohventional
| polities, it tends, by that same fact, to be viewed by

| some as violen%, lawless, unrestrained and coercive. Morris
L. Ernsf describes civil disobedience as unconventional
political tadtics whose intent 1s to persuade the majority

by a show of force and/or to win political concessions

through mass ﬁressure.l Morris I. Leibman condemns

‘intentional disobedience to law as the essence of criminality.
"I cannot accept the right to disobey where, as here," he
remarks, "law is not sfatic and where, if it is claimed to

i be oppressive or coercive, many effective channels for

2

change are available”, Given man's natural aversion to

-
[ - W,

1. Morris L. Ernst, “Free Speech and Civil Disobedienge,"
Amgﬁ%can Criminal Law Quarterly, Vol, 15 (Fall
19 . ‘ -
7 :

2. Morris I. Leibm!ﬂ{ "Civil Disobediences A Threat to
our Law Society," American Law Quarterly, Vol. 21
<(Fdll 1964), pp. 24=23, .




179

§1olence and éoeréion. one can understand and yet not
justify this negative reaction to civil disobedience., An
appropriati/defense of the phenomenon of civil disobedience
" must. therefore include a definition of the concept as well '
as an elucidation of the logi¢ of its justification. In
this chapter, I shall accordingly ‘take up three issues.
First, I shall examine the“characterlstlcs of 01V11 dis-
obedience which seem ‘to enjoy considerable consensus in the
literature oﬁ the subject-(drawing particularly on writings
by H.A. Bedau, John Rawls, Marshall Cohen and Carl Cohen).
My aim in tﬁis section will be to provide a formula of
definitioﬁ. .Secondly.'I shall distinguish this form of -
protest from another form of oppoéition to democratic rule,
namely, conscientlous refua&ilor objection. And thirdly, I
shall take up the issue 6f justifiability within the frame
of reference of Rawls’ coﬁditions of justified civil
disobedience in a consfitutional democracy. —

To forestall any‘misundérstanding of my purpose in . \\\\H
this chapter, I should point out that protests to political g
authority may take any number of forms -- with each forﬁ
having its own logic of justification. There are, for
example, such forms of protest as moral persuasion, legal-
political struggle (election, free speech, petition, voting)
or the use of due process. There are also civil disobedience,
direct action (e.g. self-incineration, hungér strike).‘
cqnécientious refusal, confrontationist protest activities
(such as empxgzigg the threat of violence), selective'acis.
of violence against-property (often undertaken to give

. 5
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credibility to threats of wider violgpce) and, perhaps
fina » violent revolution (political asBassinations aﬁd
coup d'etat). There are differences in these forms of
protest, whiuld not be blurred by the fact that the
different fa

of protest will sometimes be expressed by

similar or eveg identical acts. For example, traffic

ass, sit-ins and ‘peaceful occupation'

could be regarded a

obstruction, tre

e
acts of civil disobedience and as'
confrontationist protest™activities, Non-payment of taxes

or non—cOOperatidh”may be the\act of a conscientious objector

as well as a selectlve act of violence leading to yet wider

violence, P

Towards Defining Civil Disobedience

I want to begin this Section by examining the claim

that civil disobedience invelves didobedience to the law, and

that consequently the civil disobedient is necessarily a
criminal, who should be punished; But in what sense is the
ciﬁilly disobedient a criminal who'deserves te be punished?
Or, is there any sense in which the civil disobedient might
be Yregarded as a criminals this is the ofdinary (triﬁial)
serySe in which hig act of protest involves thé violation of
S0 e'valid law, I say 'trivial' because his act of

iX¥legality or disobedience does not have the self h,

of the.law. But even if civil disobedience does involve

'
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lgw—violatioh, does it follow from this that the civil
disobedient should be punished? Rongsld Dworkin does not ‘
agree that the civil disobedient, by the mere fact ‘that he
has disobeyed the law should be punished.3 I em inclined :
to egree with Dworkin on this point, However, the point I
want to pursue at this time is not the Dworkinian perspective.
Rather I wish to examine whether. all thénge considered, we
should regard the ci§i1 disobedient La civ f.disobedient
as a criminal, My assymption is tﬁat the answer %6 this
question will shed some light on the Dworkinian point;

That is, suppose it is shown that the civil disobedient g__ .
civil disobedlent is not a criminal, Then. this fact will
conceivably buttress the point Dworkin is making about not
prosecuting the civilly disobedient,

LIt ie true that many of the people who disobey the
law are common criminalej(arsoniSts, ;apists, kidnappers,
cheats, and murderers)._ But for there to'be a crime, there
heeds to be an area ‘of human conduct prohibited as such
under pain of sanction by a rule of law. An act ef civil
-dlsobedlence does not seem to meet this condltion, and so,
by 1mpllcatlon, the civilly disobedient is not a criminal
in the strict sense of the word, He is not a criminal
in'this Sense because there is no crime called "eivil
disobedience"; there isino area. of human conduct mapped out

as such and prohibited under sanction by the Criminal Code.

1

3. Ronald Dworkin: “On Not Prosecuting Civil Disobedience,"
' The New York Review of .Books, Vol. 10 (June, 1968),
PP. 14-21,

-~
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No crlminal code legislates for or against civil disobedlence
as such In fact the same point may be made more strongly
by notingrthat no list of erimes in the sense defined above
‘could contain 2 prohibition of civil digobedience. It is

not that technically (or even conceptually) a law prohibitlng

civil disobedience cannot be

acted. - It is rather that
given the 1libe ~demoxratic/character of our systcm and the
constitutiorfal guarantees of the civil liberties of free
Speech? free assembly, and freedoﬁ of.dissent, any law
purporting to prohibit civii disobedience would be

unconstitutional from the very outset. The civil discbedient‘

qua civil disobedient' is not s criminagl. 'There is no crlme
without a law® is, I believe, a Salutary maxim of legal
theory and practice Civil disobedients might be arrested
in the course of g protest march or a sit-in and subsequently
charged, They are charged, not with committing teivil
disobedience', but with illegal oceccupation,’ traffic
obstructicn. holding a publie parade without a permit.‘or
with violating some incidentai law, r

However, I shall argue later that if protester must
disobey or violate a law in a civil manner. tgtn the Taw
‘he disobeys must have sanction of purfishment attached to it,
’In other words, he needs to violate pénal laws, I ghall now
g0 on to examine those characterlstlcs of 01v11 d;éﬁbegience-
which have great currency in discussions of the subject.
A quiek summary of these characterlstlcs yields the

follow1ng descrlption of civii disobedience: it isg (y) the

o
deliberate violation of 8 law, which is committed (2) as a
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F .
form of protest, (3) publicly, (4) non—violently. and which
is (5) conscientiously and (6) politically motivated. Other
features which ‘are implicit in this moré or less rough

characterisation will, I believe, emerge as I examine each

-~

characteristic in turn.

j/
[N

Civil disobedience and law violation .

in as much as the civil_disbbedient does not violate
the law 51mply as an end 1tself. one might suggeq@’that his
act of protest need not be construed as one of dgsobedience
or even as involving law-violation. This suggestion-is all
thé}more tempting if we remember that often times what is -
beﬁﬁg protested is not a law but a policy or decision. A
prospective civil protester mlght point out the p0931bllity
of simply isnoring the proposed policy instead of actively
breaking the law. I am persuaded, however, that this ,
suggestion'is unsound for two reasons., First, it is
difficult to think of civil disobedience as not also
involving some kind of a violation or refusal or non-
compliance. As the tefm jtself indicates, civil
disobedience does involve disobedience. That civil dis=~
obedience involves a violation of law or- some policy or
decision of the government having the force of law is an
analytic trutp: if is something éoﬁnected with the
meaning of the term ndisobedience”. It is for this reason
that civil disobedience is to be especially distinguished
from direct action, Direct action, % la Bedau, is a type

of political protest in which the dissenter uses his own
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e
body as a lever with which to pry 1oosé'fhe policy of the
government.u (The seif-incineration of the Buddhist monk

or his hunger strike in protest against some government
practice or policy seems to be a good example of a direct

- action protest,) Civil disobedience and direct action need

to be seen as distinct types or forﬁs of protest because

the former involves, as thé latter does not, the vio;aﬁion

of law. | ;

The second reason for rejecting the suggestion that
civil -disobedience does not involve law-violation stems from
the conceptual connection between this .form of protest and
the paired concepts of légitimatefzpolifical) authority and

~acting illegally, To say a group of péople possess iegitimate
‘political authority is to say they have the right of aré
permitted. provisionally at least, to define what is iegal or
illegal within the scope of theigaauthority. ;And in as much
as a person acts jllegally if he acts contrary to a decision
ma someone possessing legitimate political authority

or to g validly derived law, the civil disobedient acts
-1llegally when he protests a government policy b;

violéting a valid law (forbidding parades without a permit

or the occupation of government buildings). Marshall.Cohen,
‘Carl Coheﬁ, David Spitz, John Rawls and L.W, Sumner, among

others are prepared to gay that for an act to be construed

as an act of civil disobedience, it must involve a

«A. Bedau, "On Civil Disobedience", Journal of

Philosephy, Vol. 58 (Oct, 1961), pp. 653-665, s
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violation of law or some de0181on of government presumed to

"have the force of law. But’ the converse ‘is, of course, not

true. In other words, it is not the case that every law
violation is itself en'act of civil disepedience; (People
who violate traffic laws or laws ageinst‘treSpass are not
necessarily civil disobedients,) Furthermore, there are
cases of illegal actxgn (such as invalid- testamentary acts,
invalid marriages) which cannot be construed as acts of
political protest, much less eg\acts of civil disobedlence.
It then, makes sense to restrict our notion of illegal
acts of civil disobedience to the v;olatlon of laws of

a certain type, namely, penal laws., We may now re-gtate

the first characteristic of civil disobedience in terms’

such as the following:l A person. P, commi#;-an act of
civil disobedience if, at a minimum, it makes sense to
say P acted illegally or violated a penal law or some
decision of government thought to have the force of'law.
As the word 'dieobedience' itself implies, it is necessary
to violate the law or decision of some person or group of
persens legitimately in authority before one can be_said to
have committed an act of-disobedience.‘

The view that civil disobedience involvee the
violation of a law r a norm of public conduct generally
thought to e a penal dlmeneion is itself an outgrowth

of a debate on whether or not constltutlonal test-cases

'(that 15, cases in which the dlsobedient claims that the

law violated is unconstitutional and therffore invalid)

are admissible as acts of civil disobedience. There are

Jd
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some commentators who completely exclude test-cases from .
the purview of civil disobedience, . For example, Richard
Wasserstrgﬁxhas commented that: '
if an act is performed under a claim of
ultimately legal, that is, constitutional
rights, it Is simply not an act of civil -
disobedienc?,falthough it may be a .
. protest against a serious wrong, and may
be conducted in a fashion otherwise identical
to that of an act of civil disobedience.5
Carl Cohen takes a position similar to Wasserst;om's.- He .
argues that an act of law violation that is vindicated by
the courts on grounds of invalidity or constitutional
- . [ ' *
nullity cannot be an asct of civil disobedience., Civil dis-
obedience, according to him, cannot be legally justified
any more than the moral obligation to obey the law can be .

justified on legal pfinciples.6 On the other hand, Justice

Abe Fortas seems to think that 6onstitutional test cases

iE:Ig/éqmissible as acts of civil disobedience. 1In fact, he
bézigyés that laws with,‘at best, doubtful constitutional
validity constitute the core of civil disobedient actions,
Civil disobedience or the deliberate vioiation of law is
never justified, he writes, in a nation where the law being
violated is not itself the focus or target of the protest.

To do otherwise is to act uncbnstitutionglly and immorally,

since civil diiffifiggggﬁwould now become a technique of

-

5. R, Wagéerstrom,'an untitled article in Civil Disobedience
(Senta Barbara, Californias Center for the study of
Democratic Institutions, 1966), p. 18.

6. Carl Cohen, "Esgence and Ethics of civil disobedience,"
IThe Nation, 198 (March 16, 1964), pp. 260-261,

™.
3

\



167

Qaffare and not a form of civil protest; If the civili&
disobédient must violate laws, then the laws he violates
1must be both invalid and unCOnstltutlonal. -(Presumably, a
1‘group.%f house wives who continuously blocked traffic to
Parliament Hillviﬁ order to protest Goverﬁmentrcut-backs-in
Housewife Compensation and-Beﬁefit Allowance would not be
civil disobedients becauée they would be disobeying a
reasonable and valld law, which prohibits traffic -
obstruction.)? It is easy to see that the social and

moral reality of Fortas' criterion of civil disobedience
amounts to a studied defense of the 'rule of law'. But his
position'is untenable. While Fortas' criterion allows the
violation of unjust laws, it does nothing to remedy ungusﬁ;;
social condltlons that have not been given formal expression
| in law. And yet the conditions which the civilly disobedient

protests are often in this category. Therg are ten no s

sPécific poverty laws that the poor can violate in lpro-
testing poor living standards and condltlons. ﬁacis ..
blgotry. dlscrlminatlon are a few of the soclal illslof a
nation that are rarely, if ever, given legal expressign,
My own view is‘tﬁathconstitutional test cases
should not be admitted as civil disobedient acts. To

admit them would seem to imply thé[contradictory propo-

sition that the law promotes and protects its own testing :

7. Abe Fortas, Concernin Dissent and Civ11 Dlsobedlence
{New:Yorks The New American Livrary, 1968), pp. 16,

-32-~34, 62fF,
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- o ‘ . . . ;
;—:given the analytic connection betwéEn law énd obedience.
In other words. the law 1ogica11y cannot take the point of }
view that the br?gég of a law, in the course of a public
protest, however glVll. is no breach, But if the point of
saying only clearly unconstitutional and unjust laws need bé
disobeyed is to protect the civilly‘disobedient from the
consequences of his action, then it bears pointlng out hat
much more is galned by foreg01ng such a protectlon. ‘Fof
one reason, the admission of 1llega11ty and the concommitant
willingness to accept punishment will (as I_shall show
later) helb to demonstrate the depth of'the'cqncern and
commitment of the civilly disobedient on the issues involved,
and so, more effectively reiister the aim of his protest
on the public consciousness, “For another, an admission of
illegality helps to distinguish this type of law violation
from the, hard-core criminal type. If we admit that the o
civilly dlsobedlent is not just presentlng a test case, then,
we become clearer on Rawls' polnt that those who usé‘01v1l
disobedience to protest unjust legislation or policy wouyd
be prepared to continue their protést even if the courts
rule against them. The points I have raised suffice to show
why civil disobedience involves the violation of a valid
law, it remains to point out that the c¢ivilly disobedient
need not violate tﬁe same law that is being proetested, The -
reasoning here is quite straightforward. Apart from the
fact that the object of the protest may not be a law or
an&thing haviﬁg the form of law, it.wéuld be ridiculous to

— "

sugégst that the cjivil disobedient should commit %treason or
< .
\./‘:"\B



murder in order to-protést againgt unjust treéson laws or |
to challengg overly harsh deétﬁ-penalty laws.a The civilly |
disobedient accoﬁpliahes his objective by violating
incidental laws {such as trespass laws or traffic
regulations), . |

rl

Civil disobedience as a form of protest 1

bivil disobeaience is also a form of protest
(appeal, address, propaganda) carried out on the ground
that some law, policy or decision of the government is
agaihst.*or contrary to, good public policy. Unless this
characteristic is assured in the definition of ecivil
disobedienCe, it will be impossible or, at least, difficuls
to distinguish\%his form of law violation from certain

other kinds of public law-breaking. To take one example,

' Suppose two groups of women set up shop in front of the

Prime Ministe??s residence, At a2 minimim, they may be said
to infringe the trespass law., But suppose further that the
first group of women (call them Groﬁp A) set up coffee tables
in front of the Prime Minister's residence simply because
they believe it is a tourist center and thé tourists here

are more generous custbmers. But the second group of

women who set up'shop in front of the Prime Minister's
residence are protesting the government Anti-Inflation Bill.

This latter group is more likely to gain a sympathetic

8. John Rawls, A Theory of Justice, pp.!36h-365.
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audience,

The element of protest seems evident in much of
the literature on civil disobedience, "The over-riding
aim of those who engage .in civil disobedience," writes
Carl Cohen, "is to make an effective protest, to open gravé
issues to publie debate, to register_deép concern and,
vehement objec'l:ion."'9 Bertrand Russell remarké thEE}by
means of civil disobedience a certain kind of publicity
becomes possible, and through recurrept reporting’ of the
reasons for their actiens "aﬁ irresistible popular movement
of protest is under way". 10 While there seems to be con- -
siderable agreement on the protest-feature of Eivil
disobedienée, there is some disagpreement as to_fpgiher
registering a 'protest' is the terminal peint of civil
disobedience cr whether pro}ést' is defined by a gingle
aim. The thrust of the debate seems to suggest that
'protest® is itself only a means to some social objective.
Howard Zinn, for example, believes that civil diéobedience
should be geared towards a vital social purposé. Such a
purpose may be achieved gither by violating an- obnoxious

law, protesting an unjust condition ™ot symbdlically

9. Carl Cohen, "Law, Speech and Disobedience," in H.A,
Bedau's (ed. ) Civil Disobediences Theory and
Practice, p..176,

10, Bertrand Russell, "Clvil_Dlsobedience and the Threat
of Nuclear Warfare," in H.A, Bedau's Civil
Discobediences Theory and Practice, . . 197,

—
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"enacting a desirable law or conﬁition.l} In the view of
Gandhi and Martin Luther King civil diébbediénce sﬁéﬁld be
constructed, at least, as pa?t of an.effoft to achieve
social change., And Rdwls is convinced %hat the aim of
the protest must be #o.bring about a chénge in the law or
policies of the. government, But quite cénceivably. in any\
circumstances of ;ctual or confemplated.civil'disobedience,
there may well be an appreciable lack of congruence not only
in patterns of reasonable and unreasonable disobedient
behaviour, but also, by hypothesis, in equally eligible
aims., But thistlack of congruence need not be stressed when

" defining, (as I am now doing) the esseritial features of

civil disobedience, It suffices to say that civil disobed-

ience is generally considered to be -a form of protest,

The concern to distinguish civil disobedience from
other forms of opposition té 1egitimatelx‘99nstituted
authority 1érge1y determines its remaining features: it
is publiec, non-violent, conscientiously and yet politicsally
motivated,

Given the aim and mode of civil disobedience, it
would be odd if government agents:br their representatives
were to report, for instance, that a group of éitizens had
been caught unawares committing civil disobedient acts. |

For such a report would imply that the civil disobedients

were concealing their acts from the appropriate authorities,

11, Howard Z2inn, Disobedience and Democracy (Random
House: New York, 1968), . 119, )

e e
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 But how would thelr case become known? And how would fheir
objective be attained? Stuart M. Brown, Jr., remarks that
an act of civil disobedience breaches
the law openly in the course of a public b
protest against some offending statute,
i decree, verdict or practice, The
breach may be planned or not, it may -or
may not be a necessary part of the
protest but it must be operil2
. . , { .
The characteristic of publicity is edsential in a conception

of eivil disobedience for several reasons: (1) it helps to
demonstrate that civil disobedients are not covert plotters
coentemplating thé subversion of duly constituted authority,
(2) it distinguishes bona fide acts of civil disobedience
from typical cases §f crime (which are characterised by
concealment)a-(j)”{t helps to persuade "the public about

the nature and éirection'of the protester's aim; But more

fundamentally, it demonstrates the communal or civic

character of his protést. It is for these‘reasons that

" civil disobedients normally notify the authorities in

advance of the time and place of their protest.
What role does the word 'civil' play in the

chgracterisatibn of disobedience? To be sure, the word,

C*civil' connotes several features (political, public, non-

criminal, non—violent)/éf the kind of disobedience to law
under examination. But it has most often been used as a
rationale for non-violence, Those who have either commented

on civil disobedience or have practiced civil disobedience

Brown, "Civil Disobedience," The Journal of
ilogophy, Vol. 58, (1961), p. 670,

‘

i
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have argued that qualifier heipa'to.underline\the

nt, polite, (rést;aihed. mﬁnﬂgrly;
respectful) attitude of the civil disobediént as pé makes
his appeal to the national'conécieﬁce. *Civil® diéobediénce
has consistently been -viewed inéth s Iight: it is non-
violent, Thoreau, Gandhi, Martin Luther Ki;g and Ralph

Abernathy have also spoken about the non-violent character

" of civil disobedience. Martin Luther King, for example,

claims that violence ﬂdesffoys community and makes brot@er—

.hood impossible, It leaves‘society in moholégue rather

than dialogue"ﬂIB_ This dtatement focuses a view of eivil
Qisobedienqe as a commﬁnity effort in search of ‘social
and pqlitical‘cﬁghge through dialogue’ with members of the
qgﬁmunity. vSucﬁ_a view squareg well with the rationé}e of
'eivil', H.A. Bedau has- also noted that the violence
(the'destruction of property or bodily harm, sabotage,
assassination, street fighting) cannot be bart of civil
disobedjence., And any disobeyer who engages in violegt
acts, $ei er by initiating or threatening one such act)
cannot be "civilﬂ.lu ;
Althoﬁgh 'non-violence' in civil disobedien&é‘ffemgﬁ

~

to have gained considerable suppdért from a growing number

13, Dr. M.L. King, Stride Toward Freedom (Harper & Row,
Publishers: New York, 1958), p. 2113,

14, H.A. Bedau, "On Civil Disobedience," in Journal of
Philesophy, p. 656,



of writers on the subhect their assertions have,’ : the )
main, been c0ncerned with reassuring a confused aﬁin

distraught public confronted with this phenomenon. In

Rawls, however, one notices a determined effort to shore

up t;EEQ assertions with arguments. He maintains, for

instance, that violence (or at least, forms of it) is
incompatible with civil disobedience as a mode of public

Speech The-¢ivilly disobedient may warn and admonish ', —
but he must not use violence or threaten V1olence.- Besldes,
the civilly dlsobedient by the non—violent nature of hls'
acts, seeks to demonstrate his fidellty tc the rule of law
and order, . There\is, to be sure, a time for violent
reaction to social and political. injustice, But when that-
time comds foreceful resistance (not eivil disobedience}
would be an appropriate response. “

These Rawlsian arguments are persuasive but not
completely satlsfylng. They re not satisfying because
they have assumed (like most other arguments) only one
form of ﬁiolence. namely, physical violence or violence //
that manifests itself in the breahing of windows and the
throwing of "molotov cocktails", Accordingly, we have
reacted against its introduction into democratic politics;
But in doing so, we have failed to take due account of the
power of non-violent resistancezas an instrument -of
social change. Very briefly, then, I want %o show, first
that the difference between violent and non-Violent
methods of social change is not absolute, and secondly,

I want to underllne the precmse claims of non-v1q}ence in
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the conception of civil disobedience.15

There is no doubt that peréons who share the netion
of violent mctior as action likely to cause destruction of
property, bodily injury'of death, will tend to classify |
actions that do not produce these effects as non-violent,
and in one bold stroke, depict non-violent action as all-of-
a-piece, Buﬁ‘éuch a éiassification obviously obscures such
perfgctly'legitimate questions as to whether or not the -
non-violent action has been obstructive of the economic
interests of others (in which case, it'would be economic
vioiénce);;qp disruptive of municipal campaign and
Ielections (in which case, it would be political violence);
or whether it has promoted cheap publication designed to o
misinform the public about the social and moral realities
of their cause (in which case, it would be social-
psychological violence). How non-violent are civil dis-
obedients who, for instance, refuse to pay taxes in the

middle of the Financial Year as a sign of prbtestf Or how

non-violent are civil disobedients who declare a "peaoeful

-

15. It may be noted that there are various forms of 'non-
~ vielent' actions which are perfectly concelivable as
violent. For instance, the unjust deprivation of
the political rights of a citizen (political violence);
~ the obstruction of a citizen in the lawful pursuit of
and participation in free enterprise markets, (economic
violence);i the deprivation of the right to hold and
practice religious faith, (religious violence);
commercial advertising carefully designed to-mislead
the public (social-psychological violence), Victims
of this kind of ‘violence' are no more difficult to
) identify than are the victime of physical or bedily
attack. See Ernst W, Ranly, "Defining Violence,®
in Thought, 47 (1973), p. K15-27. -

-
L3
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march" at the gi@gﬁff an eleétioneering campaign? And yet
in each case, by hypothesis, no stones had beéen thrown, no
windows brokgn. no bodily injury had been caused. It is
perhaps refleétions of this kEEE_EEEE—have forced Emma
Goldman to say that the logical and inescapable end of
civil disobedience is the ﬁestructiop of public order.16
Even though we need not accept Goldman's verdict, we need

to clarify the élaims of 'non-violent' disobedience. To

dq_this. we must take two stepss (1) we must reject the
assumption'that all. behaviour is either violent or non-

violent, and then, (2) we must choose between.{g}_elimina-

ting ﬁon-violence as a characteristic o: civil disobediéﬁcé;

or (b) re-stating the claims of non-violence so that it

only delimits the range of eligible demeanouré. By ' P

eliminating non-violence from the list of defining char-

\af\5‘acteristics, one is not necessarily holding brief for

violent tactics of disobedience. 1In other words, one can
be committed to the reduction and elimination of violence

and yet deny that tng‘civilly disobedient is logically

committed to non-violence. What such elimination purports

is that in-any case of civil disobedience the burden of

- justification rests on him who would employ violent tactics,

Such a position has been taken by Christian Bay among .

others, Bay argues that civil disobedience should be kept

16, Emma Goldman, "Anarchism: What it really stands for,"
in Staughton Lynd, (ed.), Non-violence. in America

- (The Bobbs-Merrill Company, Inc.s New York, 1966),
PpP. 119-134,
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apart from noq:#iole t action. The latter concept by
definitibn rules out violent acts while the former does
_not.l? The difficulty with Bgy;s view,;however.'is that
by.elimingting"non-viqléncé'lffom oursdnderstanding of
civil discobedience, it leaves us qonfused'at those crucial
moments when we want to be able ‘to distinguish between
acts of civil disobedience and acts arising from other
forms of protests (such as confrontatioﬂist tactics).

On the other hand, we can re4sta§evthe claims of
‘non-violence' to mean a de-limitation on the range of .
behaviour in which the civilly d&sobedient’may engage, The
argument here Douﬁ be that the limitations are reasonable
in the light of the aim of civit disobedience and in view
of. such characteristics as law-violation and publicity. \

¥hus, - for thé purpose of defining civil disobedience, the 3
chargctgristic of non-yviolence cquld be taken to mean no
ﬁqxe than that the civilly disobedient (1) does not
initiaté'violencé. and (2) does not resist or seek to

evade arrest, (that is, he is willing#to take punishment

for his law violation), I have argued earlier that the

.f~civilly disobedient violates a presumptively valid law. In

‘saying that the law is presumptively valid I have implied:

that disijfd{ghce is generally thought to be punishable and
- \

r
L -

- 17. Christian Bay, “Civil @isobediences Prerequisite for

Democracy in Mass Society," Smith & Deatsch, eds,
Poli?ical(pbligation and Civil Disobedience:

Readings (Thomas Y. Crowell Company, New York, 1972),
ppo 293-310. 298.

-
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that the civil disobedient must qhbmit to such punishment

‘when required, However, I do)not mean to, settle this

igssue bj definition, e for the willingness of the

ciy diéobedient to accept punishmepp‘can also be made on
suﬁst ive grounds. : | Q:‘.

n as much as a political minority does ndt‘
challenge the integrity of the state or the whole legal
system, there is a presumptive prima facie case for sub-
mitting to the penalty for law violation. First, such
submission has the merit of pointing up the depth of the
commitment which the civilly disobédient has for the
politico-legal structure. The re-inforcing effect of this ‘
submission is also underlined by Marshall\Cohen's argument
that accepting suffering and punishmenf may force the
majority to re-consider the law or policy which the
minority is challenging.lB‘ Secondly, in as much as the -
violation of a valid law may interfere with the legitimate
interests of others, the frustration and regsentment caused
to these people will be substantiallx\reduced if they
realise that those who have caused this harmlare themselves
willing to pay the price,. Furthermore, it will dissuade
them from contemplating unilateral action (such-as Setting

~Ap a vigilante group) designed, to bring the violétors to

Justice. Thirdly, accepting punishment serves to under-

18, Marshall Cohen, "Civil Disobedience,” The Great Ideas
Today (Encyclopedia Britannica, Inc., Chicago &
London, 1971), pp. 245f,
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score the seriousness of the dissenter's views and the
stfength of his conviction, Realising that his action may
cali for legal prosecution and possibly a jail-sentence,
the prosﬁective eivil disoﬁedient will consider more

~ carefully his proposed action and its cost-benefit trade-off.

N
He will consider, in otheér,words, whether the benefit of

staging a protest march is commensurate with its costs and
possible imprisonment. In one word, submissign to punishment
helﬁs to check the irresponsible recourse to civil disobedience
tactics and'it sets an important limit on what might other—‘
wise have resulted in a prgliferating example of disrespect

to law. 3

In order not to misconstrue my arguments here, I
would like to draw attentior'} sbto two poj,nts‘ with which I
hﬁﬁe not beé: concefned. First, I have not, in arguing
the case for acdepting punighment, insinuated in any way
that an act of civil disobedience is justified by the
willingness to submit to punishment and to pay thelpricei
The civil disobédient, I am persuaded;* is not committed to
guch naive legal fealism. ,I% is thoughtless to suppose
that law-breaking is justified by the'willingness to take
the penalty. The civil disobedient is no more justified
in his actions by his willingness to take the penalty than
the nefarious deeds of the érsgnist and murderer are
justified by his willingness to go to jail or to the gallows.

And secondly, even though the civil disobedient is

willing to pay the penalty, it does not necessarily follow

that the State Should exert the penalty. The willingness of
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the disobedient to submit to 5unishment does not foreclose
the issue of prosecution, Ronald Dworkin has developed a

“strong case against prosecuting the civilly disobedient,

Although. the focus of prrkin‘s drgumént wags the conscientious

objector, some of the ré?ﬂons he offered are relevant here,
For example, he argues that the prosecﬁtor may-decide not
to press charges if the disobedient is young; if the law is
unpopular,‘pnworkable or generally disobeyed or in abeyance.
He may decide against prosecution on the ground that this

offender's law violation had no criminal intent nor was he:

) motivéted-by a desire for sélf-advantage or politieal
. P ] _

~

subversion,
Civil disobedience has also been referred to aska

' st ®
conscientious act by several -commentators -- among them

Bedau, Carl Cohen and John Rawls. More often than not they

have merely asserted rather than argued the péint.‘ Orie
thing that the assertion does not or should.not seek to do
is to justify disobedience to law simply on the ground that
a given law is incompatible Qith one's conscience. As)'

S, Hook has warned 'conécience' is a dangerous gﬁide to 4
principled political action since it could pave the way for
totalitarians along with peace workers, Besides, I do not
think thét the “conscientiousness" of eivil disobedience;
pace H.A. Bedau, refers to weighing the consequences for
everyone of obeying an objéﬁtiongble law against the
coﬁsequences of disobedience., The eivil disobedient is not
committed to such’util}tarian calculations. Wﬁat, then,

does the assertion of conscientiousness imply?




Therelare two senses in.which civil disobedience is
a consclentioualy motivated act. First. an act of civil
disobedience is conscientious in the sense that it is
performed from the principled andé deeply held convictions of
the protester. - The civil disobedient Qoes what he does (t_hat'
is, he violates the law) in Fhe honest belief that, what he
~does is rightim Spite of the fact that it is eithe
1llegal or gen % ly tholght to be illegal, But civil _
disabedience iziaiée\conscientious in another sense. I havé
Jin general. maintained that the civilly dlsobedient needs
r_1:o-be someone who recognises the political legitimacy of the
\épvernment and wou;ﬁ wieh, all things being equal, to press
his claims within the constitutional framework. _Butxall
‘thinge are ne; always equals pafliamentary issues and
debates are free enough, but the majority always seem tg vote
along party lines, Politlcal and legal procedures are
c utionally guaranteed but these are in default
(éither-§;3§e9°ted or inadequate). Yet the prospective
, disobeyer do not contemplate a violent overthrow of the
/ ilpovernmen . Recall ﬁhat he is non-violent in the sense -
defined here.) His only recourse in these circumstances,
it seems to me, would be to disobey the law in a eivil |
manner as b sign of protest In short. civil disobedience
is also a conscientious act in the sense that it is engaged
in as a last resort. In other words, the civilly
disobedient should be able to say in support of his elaim
of 'conscientiousness' that normal channels of redress are"

not available, (either 1mmediately or on the long run).
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' Civil disobedience has also been described as a
politiéally‘motivated act, "But.the characterisation of
civil disobedience as a political act could be variously

construed, It could be construed, fo;aaxample. as saying

that those who employ civil disobedient'tacfics are persons

who are concerned with the institutional fn;meworg of rule
in the state or persons who seek a re-statement of the
1nstitutiona1 strﬁcture of the state, or persons who wish
to dissociate themselveé from certain political events,
policiés or declsions. Such a.construal of 'politieal
act'.is, of course, unobjectionable but trivial, It does
not distinguish clearly“bgtwéen;this form’of pfoteht (that
is, civil disobedlence) and dther forms of7pq}itical

, _ T
rrotest, ’

~ L
/N

However, Rawls' argument for describing civil v

disobedience as a political act is both dinstructive and

highly persuasive. His argument is based on the assumption

of a'commoﬁ'conception of justice which regulates politiéal
behaviour generally and helps to define‘consﬁitutional

procedures, Accordingly he writes that

not only in the sense that it is addressed w
to ¥he majority®that holds politiecal power,
but®lso becaube it is an act guided and-
Justified by political principles, that .
is, by principles.of juszgce which regulate
the constitution and social institutions
generally. In justifying civil
disobedience one does not appeal to
principles of personal morality or to
religlous doctrines, though these may
coincide with and Support one's claims;

and it goes without saying that civil
disobedience cannot:be grounded %olely on
group or self-interest. Instead, one

\\ ++« civil disobedience is a political act

-
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invokes the commonly shared conception of
Justice that underiines the political
order.... By engag1n§ in civil
&édisobedience & minority forces the ma jority
to consider whether it wishes to have its

\\\ actions construed in this way, or whether
in view of the common Sense of justice, it

wishes to acknowledge the legitimate claims
of the minority.l9 i

The view of eivil disobedience as g politically motivated
act represents the continuation of government outside of
normal'politics in as much as acts of civil disobedience are
engaged in for political purposes, sanctioned by politiecal-
considerations and guided by political principles, 1In

view of the foregaing_dispussion} civil aisobedience may

Be defined ag a non-violeht protest which consists in the

deliberate and public violation of, at least, a presumptively

valid law or some policy or decision of the government

’

generally thought to have the forece of law; it is

Sonscientiously committed, (that is, as 8 last resort) and

[

Yet politically motivated,

I have noted in my discussion that sometimes the

—

19. John Rawls, A Theory of Justice, P. 366,
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{largely'symbolic. Tﬁat is, a law is disobeyed in order to
protest the decision or policy. 1In as much as the notion
of disobedience presﬂpposes the eonce@t pf a law or, at
least, some form of public conduct genefally thought to .
havé the force of law, which has been violated, the action
is illegal, And in as much as the law violated also has a
penal dimension, the illegallty is presumptively punlshgble.
although the court may decide not to prosecute.

What I Have done in this eectlon is to provide
. a formula of definition and to define civil disobedlence
accordingly. - I have, in doing so, indicated a set of
eriteria for deciding when an ‘act of disobedience to law
is properly an act of 01V11 disobedience. I have, however,
not been concerned w1t§ the grounds (or whether there are
any) of justified ¢ivil disobedience, To the extent that.
a fo/rmula/ of defi‘ni i not foreclose the possgible

“civii disobedience (even though some

IT

Civil disobedience, test-cases and conscientious refusal

I should like to distingﬁish between civil disobed-
ietice and two other forms of opposition to a democratically
Aderived law, namely, constitutional test cage and conscieﬁtious

refusal (objection), I have already referred to the former

. o

T e e —— e+ -
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in my seérch for the formﬁla of-définition, and only 1it?13

need be added here, - . -

‘ It seems to me that in a constitutional fest case

the disobeyer makes a two~-fold claim, First, he breaks the

iaw in order.to find out how the law in questioh will be

administered or enforced., In as much as the couft can only

' rule on'a case before it, it is essential .that the law being

tested be broken directly. The necessity for a tésf case of

this kind seems to arise from the realisation that a law

_which is valid on its face may be questionable or objection; )
able by reason of its discriminatory application.. In other

words, & presumptively valid enactment may become unjust -

if unfair, disgriminatory tactics are employed in its :
enforcement. Suppose the govefnment enacts a law'whiéﬁ”‘
requires citizens to dbtain a permit in order to use the
city parks. Such a law would be valid on its fact, or at
least, there is nothing evidently unjust about'it. But
suppose further that the municipal council consistently
refuses to issue such permits to.geople who belbng to a
particular ethnic'minority or to persons who support Her
Majesty's Loyal Opposition. By civ%lly disobeying the
permit regulation, the minority aims to call attention to
the unfair or discriminatory application of the 1aw,20
The second aim of constitutional testing reiates

to the law's probable Invalidity. In this case, the law's

20. ‘See Rex Martin, "Civil Disobedience,” in Ethics,
vol. 79-78 (1968-70), pp. 126f. : :

\

J




/ .- 206

i
i
.—

constiiutional status is doubtful. Such a doubt may arise
in se;eral ways, Prescindlng from. the more common situation
in which a doubt arises as to whether a particular law has
been enacted with the requisite majority support;: doubt
about the invalidity of a law may arise from its presumed
incompatibility with the coriventional political morality

" of the people. Suppose a law were enacted in the British
Legislature which makes it illegal for Britons %o hold even
_private political discussions on the eve of an election.
Surely. such a 1awreghld compromise the tradltional
principle of free thought and free expression end its
constitutional validity would be questionabie.'

A doubt may also arise from an individual or .

group of individuals thinking pleusibly that ‘the demands
of a law are not clearly evident. _For erﬁple. does the
law exempting citizens from military service on religious
grounds also apply to citizens who oppose a war on grounds
of pereonal moral convictions?

- Again, the constltutlonaz'validity of a law may ';
be in %eubt if what the law prescribes flies too flagrantl
in the face of reallty or makes an impéssible demand
on people. If Parliament were to adopt a Bill which

claims that mini-skirts caused cancer in the eyes of the
beholder, or that no‘bachelor should have a female
companion in his .car after certain hours, sure}y, such a
bill would put Parliament in'ridicule and fhe rationality of
the law in doubt. In cagses of this kind, the law in

{Euestion is disobeyed in order to force a court ruling

\ S

L
S
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concerning 1t doubtful validity! In constitutional test
cases, the disobeyer is nofmally expected te abide by the
ruling of the court, On the other hand, the eivil - . -

disobedients are usually prepared to continue their

protest even when the courts have ruled against them.

\

Conscientious Refusal

Conscientious refusal (or objection) is a special
type of law violation. It is disobedience to a specific

law or norm hav}né the force of law. The consciqntious

refuser, unlike the civilly disobedient, ié;not politically

motivated; he 1s more concerned ‘in bearing witness to a
set of values which he holds to be incompatible with the
law than he is concerned, if at all, about political

gtructures,- His disobedience springs from conscience or

from faith. The refusal of the early Christians to perform

'pagaﬂ sacrifices, the refusal of the Jehovah's Witness to
salute the\flag, thelobjection of the pacifist to enlist
for military service typify this kind of disobedience to
1aw;

Coﬁscientious refusal may be contrasted with civil
digobedience, The man who disobeys a pargigﬁiar law from
a conscientious.or religious standpoint is not necessarily
appealing to the majority to reconsider their decision or
policy, nor is he invoking a commonly shared sBense of
justice, Hence, the action of conscientious refuB%I need
not be public or reported to the authorities. (It is

merely a contingent matter that his refusal becomes public

-

TN
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'knowledge.); Those who disobey the laﬁ on conscientious
grounds or claims of conscience recognise. that the issues
they raise may be incapéble of resolution by subaé%ntially
unanimous-agreement And 8o, their disobedience or refusal
is not an act of eivil disobedience,
There is, I believe, an important sense in" Wthh

l'the conSCLentious refuser, unllke the civilly disobedient,

makes a request to be allowed to benefit from everyone\§ :
deference to law, without himself sharing in the burden "
It is the sense that his objection may become recognised
in law. I have particularly in mind cases of objection to
wars (no mafter how just) based on reasons of conscience
or religious convictions. In Britain, for example, where
the conscriptlon law provides that all fit- men of certain
.ages are liable for military call-gps, exception is made
for those citizens who satisfy a tribunal that they have a
tonscientious objection. And in some countries. all men in -
religious orders (priests, monks, and Bishops) are, by a
special Concordat, exempt from active military service,
However, the decision to recognise the objection of the
conscientious refugser lies wholly in the proviﬁce of law,
The moral beliefs and religious conviﬁtions of a man

&
absolve him from obedience %o the law only where the law
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iteelf allows.21 The law may decide to recognise and so
Admit conscientious objection as a reasqﬁifor non-opmplgance
- with a legal injunction. Where the law does so,
conscientious'objection thus becomes a legal ground of
ekémpt%ﬁ? from t?? application of some other ru{;ﬁ -- the
burden of proof festing on the claimant.22 The Yhw may, of
course, refuse to recognise an appeal from conscience asg a
legal ground fo? non-compliance, If this ha;;ghs, it is
open to the conscientious refuser to disobey and then face
the penalfx. |

Hoﬁever; since there is no universally acknowledged
method of telling when and where an individual‘'s consciehce.
legitimately absolves him from the duty‘quinstitutional
obedience, fraditional conscientious fefusal —- where this
is .not' on grounds of injustice -- is by this same fabt of
litile-appeal in a democratic theory of civil disobedtence.
I shall, therefore, have nothing more fo say about the

justification of conscientious objection,

\ .
.t
/
. (o

21. Rawls has suggested that to the extent that political
institutions approximate the Principles of justice
the number of unjust wars waged by such societies
will diminish, and to thig extent, the number of-
citizens who seek exemption from military service
on grounds of conscientious refusal or objection,
must also diminish. Opus cit., pp. 369-371.

22. S.M. Brown, "Civil Disobedience,” in Journal of
S Philosophy, cited above, pp. 637f.
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Civil Disobedience: The Issue of Justifiability

Is civil disobedience justifiable? Or, if I may
put the same question strongly, is it ever right'for a
democrat to disobey a democrétically derived léﬁ? We can
begin, it seems, by'cénsidering some countef claims to (Jﬁ

the justifiability of disobedience to law.

Some counter arguments considered

.One extreme view claims that one is never justified
in breaking the law. Now, we can examine this extreme
view from two standpoints: (1) analyficaliy and (2) sub-
stantively. Analytiggi}ﬁf‘tﬁe view seems committed to
saying either that every law is a morally just law or that
breakihg a law is alwayé*a greater wrong. The first arm of
the disjunction is ciearly false and the second, at best,
doubtful., Very few people, if any, would attempt to

0% , _ ' /-
defend the first arm of the disjunction upon serious -~

reflectiops—~ Suppose a Parliament consisting of self-
consciouéz;\lbesa members were to pass a Bill stating that
all persons weighing less than 200 1bs. should not be

alloQ;a to work in government departments, This wouiﬁﬂge a
valid law. But it would be unjust and morally unintelligible.
If it makes sense to say of & certain Bill that.it is legél
but unjust.'then it makes sense to say that much more is

implied in the notion of obedience to law than is allowed

for by the mere concept of law or by the fact that a given
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law is valid.

The gecond arm of the disjunction already stands-
condemned by my denial that every valid law is a morally o
just law. But let us assume that only morally just laws
are entailed 8& the second arm of the‘disjunction. It is
§till not clear that disobeying just laws ig élways a )
greater wrong., (But I mean to igndre this point.) I shall
inétead assume that the second ﬁrm of the disjunction is a
shorthand for a vague uE}litarian formula for settling
questiqns of institutional obedience or for deciding when
socialdgcfé are to be performed.23 The inadequacy of this
formula,;s soon exposed.‘.Aééumé that there is a valid law
which prohibits abortion, Bﬁt a teenage girl in a'village‘
has become pregnant from a rape committed by an escaﬁéd 7
patient with a heritable mental disease. She is broughf
to the local gynaecologist and sufgeon. who performs an
aborti;n. I do not=ség how, in this case, the consequences

of obeying the abortion law out-weigh those of disobedience,

Or consider the case of a person who drives at 60 m.p.h.

in a 50 m.p.h. zone in order to get his sick wife to the

)

23. 1 do not wish to get into a lengthy discussion of the
merits and demerits of rule-utilitarianism --
whether, for example, the distinction between act-
utilitarianism and rule-utilitarianism.is a genuine
onet or whether 'rule' in rule-utilitagianism is to
be understood as a possible rule or a le actually
operating in society. I shall simply riote the .
inherent inconsistency of the rule-uti itarian

formula that prescribes that we obey the rule even . -

in those particular cases in which it is obvious
that disobedience is the most beneficial course of
action. :
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hospital, His defense for disobeying the Bpeed'limit
regulation is that in-this case disobedience hag better
consequances for him,
Substantively. the view that disobedience to the

law can never be justified may be construed as a shorthand
\

for a number of arguments.against diSObeying the law, But

only iwo of these need be noted here, The first argument

’1_.‘ .
is a replica of the social contract doctrlne. The contract

- theory of political obligation, a la Locke at least, pre-

dicates institutiqnalvobligafion on the consent of the
governed. It has not been easy to specify nhat sense of
consent is relevant to this duty nor to detenmine conclu-
sively when consent has been given and when revoked. The.
difficulty with ‘consent' in classical contractarian s
theories of politicai obligation, I believe, is too well-
known to deserve any extensive treatment here. It sufflces
to note the various ways by which 'congent is'sometimes

praesumed (such as acceptance of institutional benefits,

- mutual réstrictions, or participation). All of these have

been put forward as grounds for the obligation to obey the

law. This obligation is analogous, they.claim, to the

-obligation to keep a promise. The purpose of this analogy,

I suppose, is to underscore the point that the law should
always be obeyed just as a promise should always be kept.
Let us grant for a moment that there is indeed an obligation
to obey the law analogous to a promissory obligation. Do

we have an absolute obligation to keep a promise? I think

‘not. There is a consensual agreement among philosophers



{Ross, A,I. Melden, J.L. Austin, J. 1{~ .Searle and Rawls) that
there is a ggigg facie obligation to keep promises. not

that there is an absolute obligation to do so. The prima .
facie obligation to keep promises means no more than that

non-fulfillment must alwayslbe Justified. And as I argued

earlier, a prima facie obligation may be modified by several
factors which obtain at the tlms of the discharge. For
example. if X promised to take Y to lunch at 3 P. m. but
realises, too late, that he has an important board meetlng
at 3. 15 P.m.,, I believe X would be justified in breaklng
'&elmmhdam. ‘

Thus. even if we assume that the obllgﬁtion to dbey.
the 1aw is like a promissory obllgatlon. all we can-
reasonably conclude from thls analogy is that the obllgation
, of 1nst1tutlonal obedience will sometlmes but. not | .
necessarlly always, overrlde other consideratlons 51mply
because we have consented to be so boqu, It seems strange-
to say that because one has benefited under a scheme of
5001ai‘cooperat10n, one has thereby incurred an obllgation
to obey all its rules, even when it is the case that the
-5001al welfare of the members will be better preserved and
promoted on a given occasion by dlsobedlence.

Furthermore, the attempt;to derive an aogolute
obligation to obey the law from the,idealof partlcipation

has not been &

23 ‘cohvincing. J.P. Plamenatz, for ;
1nstance, has wrltten that

The citizen who 'votes at'an election is
presumed to understand the s1gn1flcance
of what he is doinmg, and if the electlon
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is free, he has voluntarily taken part
. in.a process which_gonfers authority on
gome one who otherwise would not have it,

v

By consenting to ‘some one's :
authority, you put yourself under an
obligation to do what the possessor of it
reguireg.z » ' .

* This ﬁrgumenﬁ'is pérsugsiye but inconclusive, -Plamengti B
is correct in sugg%shﬁng,that.we.éah reasonably assume
consent oé the‘part-of'é péfscn.who articipates in a free
and_fair'électiod_(and'ﬁho haé'”'ﬁ indicated thaf his vdte_ :
should not be construed as a_sigﬁ of consent)., The matter
is a coﬁceptual one, I? mééns,_as Péﬁef Siﬁge; has also i
%uggested. that'the normal case of Yoﬁéng must, in virtue -
of-whﬁt voting_is; be a case in which the?e is cénsent.-
What would be the'purpose of voting if no éne ever | o I PR

~

accepted the result of the vote? P : .
) But this conceptual peint does hof éeem veryl
convincing} For-one reason, it ignoré;-what Mafshal; Cohen
has called the "phenomgnoﬁ bf vqﬁer apathy".25 Voter apathy
may express. itself in one of:fﬁb ways, that is, "benignly*
or "maligniy"“, In the Ane Ease.-it_cohsists in an

»attitude of relative unconcerﬁ with election issues, while
one does'nothing to undermine the political sys%ek. In the

other case, the malignly apathetic voter does not'believe

24, J.P. Plamenatz, Consent, Freedom and Political
Obligation (Oxford, 1968Y, pp. 170-171, See also

P. Singer, Democracy and Disobedience, Pr. 50f,

25. Marshall Cohen, "Civil Disobedience,” in The Great

Ideas Today, pp. 240f,
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in voffng;=he may, in fact, regard voting'as a travesty of R

(5

¥

, good government and would not hesitate to undermine the

-

electoral process at an opportune time. Surely, we would .

hesitate to conclude that apathetic voters (especially the

malienly apathetlc voters) have consented to some one's . ‘ﬂ/f
"lauthority and so have agreed to put themselves under %n

obligation to obey all his commands. -

Another counter argument to the . Justlflablllty of

civil dlsobedlence clalme that whereas dlsobedience can be

Justlfeed in a dlctatorshlp, it is never justified in g

-democratic state whjch provides its citizens, w1th legal

and political ch%ngg}s,of redress, Those who have defended
. this view have often invoked the availabillty argument
-g;z‘T H. Green, for 1nstanc_¢dargue that although the cit1zen
'has the right .to assess and evaluaée the. lelCleS éﬁjhls
' government he is not free to engage in c1v1l diso dienqe
should he find a certain law contrary to good publlc‘
policy. As a nember of "popular governmentﬁ nith "settled
methods of enacting and repealing laws", he should obey

the unjust law, and meanwhile utilize Bonventional legal-
channels to obtain the repeal of the law,” But until it‘h
is repealed he has a duty te‘obey i1:.2-6 Simiier.sentinents
have been articulated by a former Australian Prime Minisfer,
when he remonst;ated with th;;;-civil &isobedients_who were
opposed to the presence~of Australian ‘rtroops in Sout‘}_m

\
/

E T.H, Green, Lectures on the Principles of Political
Obligation, pp. 78,111, . T -
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Vietnam. ﬁIncitingigfgple'to break the law", he charged, = ~

}“cannot:be excused in a community which offers the

opportunity to change the law through the ballot box."27 |

is easy to see that these views put a certain priority on

the rule of law. But  one can appreciate its claim for

Y.
socliety withouflconceding the argument, In other wordsjs :

Qheﬁcan agree that law and order are essemntial .conditions
of social and politicaf 1ife without savouring the
suggestion that un;esé there. is total‘bbedience the‘rﬁle
of law cannot be preserved., If the eritics-of civil} dis-
obedience mean to present the.democratic'citizi:/yi%h a dry
choice between total obedience and general dis edience. I
think it is a choice- he need not make. A choice of general
disobedience is clearly indefensible in any society worthy
of that name. And to choose total obedience to law is to
givetyéw and order a value which needs to be qual%fiedflwlﬁl
a democratic society (such as I assume ours to be), which
espouses other social values besides law and order, a plea
for an undeviating obedience to law would more hinder than
facilitate the realisation df such values as equality and
varioﬁs.‘poli‘tical 1ib'er-ﬁi'es. Our respect for the rule of
law must be contingent on and limited by those standards
forﬂjﬁdging bétHQQpe quality of democratic procesées
and‘the-purposes tﬁey prombfe. A rule of law which denies

‘basic political rights or which extols obedience to- the

27, Quoted in ‘P. Singer's Democracy and Disobedience, -
P 1.

o
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-

law at the expense of social and political justice is

'
-

nothing but a travesty'of true democracy. The civil’
_ 'disobedient, far from constituting a threat to democratic
rule, expresses great commitment to the rule of law. And
by implicatioﬁ,.the interesting question in the igsue of
Justifiability is not whether it is eﬁer right to violate

a &;mocratically derived law, but rather, what is the logic
of justification, In other words, what specifiable politi-
cal circumstances are likely Egﬂfgnnggz;and permit
disobedience in a democracy -~ without prejudice to the
prima facie obligation to obey the law? What mofal
conditions form part-of the necessary context of any act

of civil disobedience?

The‘justification of civil_disobedépnceZB

Civil disobedience needs to be politically and
morally justified, In as much as by civil disobedience the
minority seéks to dramatize what he honestly takes to be théﬁ
fact that the majority has violated the conditions of political
agssociation, ‘it is politically justifiable.l And in as much
as the civilly disobedient (whether he belongs to a minority

or a majority group) violates the law on the ground that it is

A

_ A
28. I should here stress the point that the justification
of civil disobedience cannot be sought in the legal
domain. The legal justification of civil disobedience
would gequiré the enactment of a law which permits
and so justifies civil disobedient acts. But the
idea of such a law would orbit viciously. For it-
would imply that the law requires law-breaking,

13
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unjust or immoral, civil disobedience is morally justifiable,
The political justification of civil disobedience consists
In a description of a set of constraints which regulate
the use’ of disobedient tactics in a non—defective
(continuing) democracy. It is for this reason that the
political justification of civil disobedience is logically
co-extensive withdijitzzguments for my formula of

definition. I shg refore have nothing more to say on
the issue of pol;tical Justification except to extrapolate
scme consiraining principles whieﬁ are implicit in my
definition. These principles are (1) the law shbuld not bexy
violated on the ground that one opposes the legitimacy

of the government. One couldlnot do this withouf'ceasiﬁg

to be civilly disobedient since, by definltlon, he civil
dlsobedlent recognises (the political egitimacy of “the
govegaﬂs?t and does not contemplate gii §verthrow. By
the same token, he eschews the use of violence or threats

of violepce to underscore his point, or the performance

‘of actions which might proliferateQ;nti-democratic effécts.
Surely, whenever and wherever, on grounds of mere strategy

;or tactics, a citizen engages in civil disobedience as
part of a conspiracy to overthrow the existing gon;nment
his action is lmpllCltly revolutlonary and not genu%n\}y
civilly dlsobedient One cv\\certalnly imagine a minority
or any politically d1351dent‘gropp who, realising the -
futility of outright rebellion, executes a program of civiil
disobédience as part of a grand plan of revolutionary

upheaval, This prineiple is meant to exclude the’ use of

&
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B
civil disobedience with such intent. Let us call‘thie.
principle the condition of non-revolutionary intent,
(2) In breaking the law, the civilly disobedient
does not act merelj out of self-interest nor does he seek

-to affirm some principle in private,. Rather his breach of

law is aimed at directing public attention to constitutional

defects and, for the most part, in underlining some con-
ception of political justice. The ostensible aim of civil
disobedience cannot be to gain a private, personal advaﬁtage.
And finally, (3) the violation of the law must be
seen as an affirmation of the generel duties of citizenship
in so far as by his willingnees to accept the legal conse-
quences of law violation, he aims to promote respect for
the legal order.>-We may‘summarise conditione (2) and (3)
as the principle of civic-regarding duty in a continuing
democracy.29
From the standpoint of a moral justification,
the relevant question is: ‘what conditions need to obtain
before an individual or group of individuals can legiti-
mately engage in civil disobedience? Or to ask the same
'question Qithin the philosophical‘framework of Rawls®

“
justice as fairness, when does the duty to comply with

29. See Rex Martin, "Civil Disobedience," in Ethics, cited
above, pp. 130ff, Also Christian Bay, "Civil
Disobediences Prerequisite for Democracy in Mass

Society", 1n Smith and Deutsch, (eds.), Political

Obliéation and Civil Disobedience: Readings.
pp. .

~
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i - .
laws enacted by a legislative majority cease to be binding
in view of the dﬁty to oppose injustice? Rans‘lists four
X condit;ohs'under which civil disobedience may-becoﬁe
‘justified as a form of protest in a constitutiohalndemocracy.

*
The first relates to the kinds of social and political

inequities that may be protested by civilly disobedient

acts. These inequities need to he instances of substartial

and clear injustice -- preferaﬂly limited to the vi ation

of the equal liberty principle -and to various infraction \// ’
_of fhe principle of equal émp;oyment gpportungties. Let us
call this the'condition of substantial and clear injustic
This conditioﬁ\wgglg*féggizsl then, ~that certain basic
political liberties be gua;an%ﬁéd. Among the various
liberties that Rawls often subsumés under the equal

liverty principle and which rational contractors are
assumed to opt for at the coﬁstitution-making stage are

the liberty of conscience énd thought, the liberty of the’
person and equal political rights, These liberties should
be guaranteed by the constitution. Thus, for example,

the liberty of consclence would insure that citizens are
free to hold any moral or religious beliefs consistent

with the total system of liberties. That is, their

freedom of conscience should not in any way endaﬁger a
similar liberty for others. It would seém thaf religious
beliefs that bppose political governments or seek to under-

mine them would be a real danger to stable political systems

and may therefore not be constitutionally protected.



. However, the political cash value of these Qarious
liberties may be éummed up in two wordss equal partici-
pation. The right to participate in political affairs is -
particularly crucial for ﬁll sane adults who are not other—.
wise disqualified. Such adults may form political parties
and hold political rallies and assemblies. It is importgnt
to note thréércrucial liverties which the principle of n
equal participation guarantees for its adult. citizenry,
First, there is the gu;fantee that éach adult has an equal
right to vote consistent with the democratic principle of
‘one person, one vote'. Secondly, it provides each adult
equal ac¢cess to publicfofficas. In ofher words, any adult
may, in principle at least, canvass for and may be voted
into positions of public-aythority and trust. Along with
this right,)\ there is & fair opportunity to‘influencq

And thirdly, the principle of partici-

- pation is seriously undermined if it does not include free

debate on political issues and government policies. The
democratic process would seem to be seriously distorted

if decisions are taken without consultation, for example,
It is for this reason, Rawls argpeé, that' the principle of
loyal opposition is recognised.30 If I ma& sum up this
account of political liberties roughly but accurately, I
would say that participation is the constitutional bulwark
of equal citiZenship, /

/

I

-30. John Rawls, A Theory of Justice, p, 223.
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1;And yaf political participatibn and therefor
equal citizenship may not come easy for oppressed sinorities.
As I mentiénedAbefore, there Qre various ways in which equal
citizenship may be denied to individuals;- There 1s the

more obvious way in which mgmbers-of a minority group are
not treateq as citizens:t they‘'are accorded an inferior
zstatus and therefore do not count in thé same way as every-
one else, ‘Tﬁey are denied the right to hold poli%ical
ppinién and/or discussions; they are neither allowed to form
political parties nor are they allowed to vo&e.

Political liberty for this group of people is zeros they
are politically neutralized. (It is doubtful whether civil
disopedience is an appropriate response to this situation,

I (@o\not see how this group ;f minorities have a political
oblig;tion in a meaningful sense.)

But there are the more subtle shades of political
neutralisation, where members of a minority group are on}y
constitutionally regarded as citizens. That is, the
constitution makes a show of granting them basic political
rights -- the right to free political association and
assembly, the right to vote, the right to education, the
right to employment, the right to avail of public utilities,
to mention a few. But these rights, for most of them, are
rights which they cannot exercise in most parts of the
country because of the social and economic discrimiﬁation
which tends to re-inforce their minorffy status, Not only
are they prevented from availing of the institutions of

learning by local segregation laws, they are also subjected



. becoming a majority by patterns of dispr0portiona?e

-
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to a scurrilous ‘psychological campalign of racism and °

ethrmricism, But worse still, fhey-afe prevented from

representation and a prejudicial design of constituencies,
Given -these incapacities of their political stéfus.
members of the minority would seem justified to uge civil
disobediéﬁt tactics to protest this sham of‘citiﬁénship
and suffrage. As David Richgrds_has pointed out.;when the
various basic political rights that the equal liberty
prihciple requires are not guaranteed fpr the membérs of
its citizenry, then the very foundation of the obiigation
to obey the law is called in question and the principle of
31

fairness would sanction civil disobediencs. Th% minority
status which I have attempted to construct, no doth. meets
the requiremenfé of the first 9onditioﬁ of justif%ed eivil
disobedience, namely, that it should be limited tb‘instancgs
of substantial and clear injustice. )?

But are these the only contexts in which Ene might
justifiébly nave recourse to civil disobedience? Or is the
condition of clear and substantial injustice too restrictive
to allow cases of civil disobedience which, by hypothesis,
do not involve grave or substantial injustice but;which
nevertheless seem to us quite justifiable? Suppo%e a road
running through a certain neighbourhood has been %oorly

constructed so that it mekes a very sharp bend at; the bottom

3

31, David Richards, A Theory of Reasons for Actibn. p. 1l60f,

TN
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of the hill, a number of automobile accidents have
occurred there, The residents of this neighbourhood
vetition the municipal authorities to do- aomething about
this 'death =trap' of a road, but to no avail, Recourse to
-legal,means has not been promising either. Would the
people be justified in engaging in eivi1l disobedience acts
(possibly block traffic at peak hours every day) until

the government shows some w1111ngnesswto listen to or
redress their grievance? 1t seems that on Rawls' construal
of the condition of clear and substantial injustice this
action would be un justified since, by hypothesis, no basic
political rights of the people had been v1olated But why
should civ11 disobedience be restricted to cases which
involved only unjust laws or policles, when 1aws and govern-
ment policy may be reprehensible for reasons octher than
that of gross injusticé° Or could laws not be just and
yet sufficiently bad in other respects? Suppose the

to pass a law encouraging incest? Surely.

we would e that if the citizens decided to register
thélir disapproval of such a law by engaging in civil
disobedient actions, they would be justified. These are
some of the questions which have worried L.W. Sumner about

Rawls' first condition of justifiable civil disobedience.32

32. L.W, Sumner, "Rawls and the Contract Theory of Civil
Disobedlence " in the Canadian Journal of Philosophy
Supplementa_y Volume ITT (Spring 1977). See also,
Vinit Haksar, "Rawls and Gandhi on Civil Disobedience”
in Inguirx. vol 19 (Summer 1976), PP. 167-172,

V/“"‘\
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I.think-Sumner's worries are to‘é certain extent justified,
Rawis' construal of his first condition is an outerop of
his view that civil disobedience ‘is quite a serious affair,
And so it is, But this seriousness need not preclude the
a&optipn of limited (and perhaps localised) acts of
disobedience to'protest injuries or injustices that are
%hemselves limited in character:\;Besides, since we do ﬁot
know for sure that a near-just soéiety (such as Rawls
assumes for his fheory of political obligation) would be
‘like in practice, little is gained by an insistence that
civil disobedience be limited to instances of substantial
violations, Perhaps, we should now re~characterige Rawls;
condition as the condition of clear injusticé. That is to
~'say that the violation®need not be one involving gross and
substantial injustice. It is sufficient that the violation
-is clearly noticeable (not merely imagined) but deeply felt

by the disobedient, ;o
/
Rawls' second condition stipulates that where a {

minority group is justified in engaging in civii disobedience,

then any other minority relevantly similarly circumstanced :
“ywould likewise be justified if they decide to employ
disobedient tactics to>protest their wrongs., 1In other
word%, minority groups who engage in civil disobedience
must be willing to concede that'othe; minorities who are ' /*(j
vietims of a like degree of injustice have the right to
prptést in a similar way. Suppose-a person P claims that

he is justified in doing Y whenever he is in situation S,

If P's claim of a Justified right were consistent, he must
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agree that other persons Pl' Pz. e P would be similarly
justified to Y in S, Let us call this the condition of
relevantly gimilar circumstances,

There seems to be something odd about a justifi-
cation which one is ¢laiming for oneself but which one is
unwilling to concede to others who find themselves in
similar circﬁmetances. But let this‘presumpti#e oddity
not hobble our effort to discover the precise meaning 6f
this condition, especially in the light of the critlcism
that civil disobedience fails the test of ethically
Justified acts. There are two ways in which one might
claim a right and -at the same time refuse to grant this
right to others who are in similar circumstances. My .
suggestion is that both ways mistake the premise of civil
disobedience, |

In the first place, a minority might refuse to
concede to other minorities the right to protest their
grievances bécause he belleqes. rightly or wrongly, that
conceding such a right would have grave consequences (not
the least being the erosion of the whole legal system
within which the exercise of his own right is inteﬁ&igible).
He could not concede the right to civilly disobey the law
to other minorities, go the argument goes, without condoning
general and indiscriminate law violation, Imagine what
would heppen if every minority element had thig right and
frequently exercised it.

I do not think we should accept this argument, For

one reason, minorities, individuals or groups of persons
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& who disobey the law civiliy do not intehna that the law
should be broken indiscriminately. For another regson, we ‘
should not forget that the use of civil disobedience isg | .
constrained by such other conditions as the condition of
clear injustlce and the condition of last resort, I have
already discusseapthe former, and the latter. we~are‘yej

to See.

The second way in which Some one claimlng the right
to do something while denying a similar _right to some other
in circumstances similar to his isg to argue that if the
right to disobey the law were given to all, it would be
difficult, if not impossible, to prevent a recourse to

lcivil disobedience in precisely those circumstances which,
by definition, are 1nadmissib1e grounds of civil protest -—
for example, conscience, and/or revolutlonary intent, and
other anti-thetical causes. But again, this argument
mistakes the premise on which the c1vil disobedlent acts,
The - civilly disobedient does not claim the right to v1olate"
any law, and he does not intend to disobey the law ag a
lever towards revolt There is, theréfore, no reason to
believe that concedlng the right of civil disobedience to
all minerities would result in indlscriminate law violation,
Of course, it may happen that several minorities. in a
multi-national state. have grievances which they would like
to protest and that grave consequences would result if they
all exercised the right severally. But this is a tactical

and not a theoretical problem, -
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Since.civil‘dicobecients have great raspect for the
1cgoi ordér and would ﬁot-ﬁish to press their cldims ina
manner inconsistent with their fidelity to the - 1aw, it seems
.reasonable to suppose that they would approach this tactical
problem in either of two ‘wayss (1) they may decide, by
some lottery principle;'Which minority group Jould:firqt N
~ present its casc, or (2) they may decide to coordinate their
protest by.formiﬁg a "politiccl alliance of qinoritiesﬁ”to~
-regulate the overall level of dissent Whatever brocedure
they decide to follow. they Bhould remember there is "a
limit to which civil disobedience can be engaged in" without
'overly disrupting the rule of law and rocking the constitu— .
tional boat,33 | » '

“ The third condition of justified eivil disobedience-
requires that normal appeals to the majority have been made
but these have proveduineffective. Let us call this the
condition of last.resopt.: Since civil disobedionce is seen
as.disobedience to fhe law within the limits of fideliiy to
law, the specific constraints which its politicalljustifi-l
_cation implied;are meant to express a commitment to:fhe
framework of law and order. In other words, civil
disobedience may not be used to proteét any and every form
of social ill. Nor should it be used to protest even those

cases usually con81dered grave unless conventional legal

and political channels.of redress have first been tried or

33. JohnfBawls, A Theory of Justice, p. 373. ' ’—\\\\
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v
have bein/sbown to be unavailable. The use\of the concept

of last resort 4in this context‘needs clarification., But

such clarification'is difficult to make until we have

examined what lies behind the availability argument.
) D

Critics of civil disobedience have argued that

- where normal legal and political instriments (petition, the

' eourts, the ballot oox) are available as means of social

change, one is not austlfied in disobeying the 1aw civ1lly.‘
On the face of it, this is an appealing argument, . But it

loses much, if not all, of its appeal once we become clearer

_about its unexamined premises or -assumptions. First, the
" argument assumes that the legal channels of redress arel

-available to all in more or:less equal measure and can be

relied upon to fupctiqn Tairly.: It also assumes that the
electoral procéess 1s open to all and that the democratlc o
principle of ‘one person, one vote' is strietly applied and
that no man may count for more or less than one., The -
argument also assumes that.constituents (or voters) do
influence their elected representatives in a significant

way. And finally, the availability argument is at bottom
an extension of the fundamenfal principle of majority rule.‘ e
¢

In other.words,uit‘assumes‘that the minority-majority

position-is'maintained through frank and open debate and

-an yénest vote based on the merits of the cage or the

-

' pe’suasion of arguments. But this is gcontrary to the.

political actualltles of contemporary 11beral ~demoeratic
nolitlcs - where we often See entrenched majorities and

suppressed mlnorltles. It,-therefore, bears asking:

N
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Just how available are the{sb-called conventional channels?
I shall briefif'develcﬁ Some counter argumentd o “the .
‘ availﬁbility afgﬁmént;_and then, éuggestla'plauéible
intérpretgfibnjfo? the conqition of lést“resprt.

In the first plgee, naﬁional elections are rarely
gsingle~peaked, and so, vdtiﬁg against a céndidate or a
party may not be an effective way of registeriﬁg one's
disapproval of some law, policy or decision of the gofern;
ment. This ig especially the case if the Yiews of -
candidates on election‘issues are not sufficiently

"ﬁnambiguous to allow'diffe?ential choice between them,
Add to this the fact that some issues do not lend them- :
selves to resolution at the polls., Issues on which -

 dissident minorities feél‘very intenéely are not likely
to be resolved simply because they have been defeated at
the polls. And yet the democratic principle of majority
rule (with its underlying assumption of political equality)
has not provided any way to determine the intensities of
individual or group preferences or what .some Economics
textbooks refer to ashzinterpersonal comparisons of

.utilifieé". Suppose a Parliamentary assembly has to choose

_~~between two mutually exclusive policies x and’y, Suppose
that somehow it is possible to heasure the intensities of
preferences Ltnat is, how each voter feels about x and y).-
Suppose'that‘the majority of voters in the assembly are -
indifferent to these al%érnatives or are only slightly
interested in y {but that interest, in any case, is

sgffidienﬁ to tip the balance in favour of y) so.that y.is

hY

»



s 2%1 l ) )
. - e . \

adopted by a nﬁmérical-majority. But suppose that the
hinority who 1ost out'in this vote are intensely'interested
in xl Surely, this fact ought to be taken into considera-
tion when legislating the outcome of the vote on x and y,.
" In as much\gs the minority feels that the majority who have
won in ﬁ'éationai election are ggathetic to these issues,
they are not likély to feel represented. Therefore, the
mere fact that the electoral process is available may not
satisfy dissident minorities in a democracy -- and this is
‘ because; as Zasbin has pointed out, the ballot box may not
be suitable for introducing their specific, intense
preferences into government deciéion-making.3u

' We may note two other factors which undermine &
the availability argument. The first relates tb the
ﬁractice of voting according to party ideolpgy and party
identification as opposed to voting-on issues. This means
that for a signi%icaﬁt number of voters'%ational policy
issues play a subordinate role in deciding how they will
vote, Anyone who has had the occasion to 1nterview voters
or to question them on how and why they would vote in a
glven election would be surprised to know that very few of
.the reasons'they give have any bearing on issues, People
vote in large num@ers for parties and for the persénality

8 .
“(physical charm) of the candidate more often than they oot

34. Elliot M. Zashin, Civil Disobedience and Democracy,
(The Pree Presss New York, London, 19?25

PP. 230-233,
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vote on i#sues and for the candidate most likely to deal
effectively and successfully with the issues. Even radio
broadcasts and television debates have not exactly
succeeded in changing this voter-behaviour.. It would
therefore be misleading to suggest that the e;éétoral
process is meaningfully available for éolviné issues
raised by miﬂorities‘(in.an'election where majorities
vote along party lines or are apathetic to national policy
issues), ‘ _ _

The Bécond factor derives from the tenuous relation-
ship between minorities a%d.an elected representafive.-
Just how much audience can a minority expect from the
éleptéd representative of a fairly homogeneous constituency ~
(1) if minority claims gonfliet with majority iptergst.and
(2) where majorities are unpersuaded by minority claims?
If the elected reﬁresentative fal to make any spectacular
effort to accommodate or represent min ity demands, he
does not seem tqé;un any high political risk, since, in any. . ~
case, his re-election does not depend on minority éuppqrt;
On the other hand, a vigorous effort to éﬁtisfy'minority -~
demands in the face of majority oppositiqn could alienate
or antagonise members of the mﬁjbrity. Such aﬁpearé to be
the plight of suppreésed‘mino:;ﬁiég.in some democracies:
their minority status conégjvhbly hinders any meaningful
recourse to normal conventional channels of redress,

These counter arguménté_to the availability argu-
ment may suggest that the condition of last resort must

play a limited role in a constitutional theory of civil
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diéobedience. if. as I have argued these channels are not
really available. But this is not quite true, The
justificatory principles that I have discussed so far have
been limited to provi&ing answers to two kin@g of questions
that necessarily arise in this theofy: The What anq the
How. In other rdsf’the principles of non-revolutionary
intgnt and civ§:fregarding duty are concerned to tell us

how’the civil disobedient must conduct hiﬁself in'the.
l course of his protest action. . And the moral condition of
clear injustice as well as the condition of relevantly
similar’ circumstances underline wﬁat kor the kinds of
* injustices that) may be civilly protested. The third
question which a théory of civil dispbedience answers
relates to the _}_1_9_5.' In other words, having decided that
one has a right to prgtest government Wrong-doing in this
manner, one needs-to knqw what would constitute reasonable
and legitimate pfocedures within the context of liberal-
democratic politics. Two conditions guide us in this area,‘
namely, the condition of last resort and the condition of
reasonable design, |

| The . condition of 1ast'resort. tﬁeﬂ, has both a
" negative and a positivelfunction.;_Negatively, 1t seeks to
ascertﬁin_that efforts to prdfest government wrongédqing
within legal and political.limits have been unsuccessful
and that the use of civil disobedience is really necessary.
But the burden of probf that this is indeed the case'rests.
with the prospective civil disobedient.” Positively, it
recognises the existence of cases where the exﬁaustion of

AL .
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conventiongl chénnels will not necessarily still minority
demands and/or of caseé where time may be a decisive
determinant. In other words, it recognises, as Zashin has_
suggastéd. that certain political issues, contexts and
situations may effectively preclude grassroots political and
llegal action.35 How or when is this condition met? The
condition of last resort wéuld seem to be adequately ‘
satisfied either (1) by a showing that the normal methods

of protest have been unsuccessful or are unavailable or

have been found to be seriously in default, or (2) by proving
that past reqoﬁrse to conventional channels have failed to
produce satisfactory results because of an apathetic
majority, or (3) by showing that irrevocable damage would

be done unless the proposed government law, policy or action
were immediately prevented;36 A case study of opposition

to the New York City Council provides a good example,

whera theiurgency of the situation dispensed disobedients
from using normal channels of redress. The Council had
decided to construct-a resfaurant car lot on Central Park,
The residents of the neighbourhood ﬁnanimouély petitioned
.the City Council not to destroy the Park, but thé Council

was unmoved., Instead it sent bulldozers to the site to .

35. See Elllot M. Zéshin. Civil Disobedience and Democracy,
pPp. 229-266, ‘ —

36. John Rawls, A Theory of Justice, p. 373. Also J.L. Adams,
"Civil Disobedience:s Its occasions and limits," in '
J.R. Pennock and J.W. Chapman, eds. Political and

Legal Obligation, Nomos XII, cited above, pp. 293-331,
302-3085, o
.;\ ,_J N
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start construction. When the'fes;dents heard this they

sent women and.childrén to the conﬁtruction s%te to sit ih
‘front of the bulldozer, (Meanwhile they filed a petition
‘with the courts.) But-as the sit-in protest continued,
~the Cbuncil decided to drop the project.

The next and final condition that Rawls considers
may be called the condition of reasonable design. This
condition stipulates that the act of disobedience’should
be rational and reasoﬁably designed to advance the ‘
protester's aim., Where prospective civil disobedients R
have satisfied all three conditions mentioned above, there
gtill remains the question of whether a decision to civilly
disobey the law at this time would be a wise one. In other
words, granted that one has establighed a case for c¢ivil
disobedience he still has to decide on ‘the important
questions of a time-table and reasonable technique. To take
an example, it would, in most circumstances at an& rate, be
tactically inappropriate fdr a group of citizens who are
protesting égainst a& municipal law or policy to occupy
Federal Government buildings. It would be imprudent of a
group of trailer drivers to express their disapproval of
an additional gqvernment tax on gasolihe by parking their
vehicles in the middle of the highway at peak hours. The
question of whether citizens may withhold their taxes as
an act of civil disobedience is one that needs to be care-
fully thought through. A general non-payment of taxes may
have a paralysing efféct on the ability of the government

to'govern effectively. 1In view of Hobbes' characterisation
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of revenue (taxation) as the "sanguinification of -
commonwealth", large-scale non-payment of taxes might be
construed as an act of revolt. The most common tecpniques
of civil disobedience are the sit-ins and the peaceful
marches,

Therefore, in addjtion to the principles of
political justification, prospective civil disobedienks
need to decide on an appropriate strategy. Since the poor
timing of civil disobedience is more likely to provoke the
harsh retaliatioq of the majority rather than their patient
understanding and sympathy, the condition of reasonable
design becomes all the more important. As Rawls has

emarked, the minority may have established its right to
disobey the law civilly and still act foolishly or Z’
Hirresponsibly unless there "is some congruence between the
protester's aims and his techniques,>’

THe Rawlsian model of civil -disobedience has been

eriticilsdy being either absurd or fedundant, or both,

Brlan Barry, for example, argues that Rawls' model is much
too restricted in scope. Barry's problem with Rawls' theory
of civil disobedience is that it is essentially non-
violent. Barry has difficulty understanding this: if g
group of citizens who are pressing for a reduction in

night flights from the local airport mow down with machine

37. John Rawls, “The Justification of Civil Disobedience,"
in R.E. Flathman‘s (ed.) Concepts in Social and
Political Philosophy, P. 227,
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guns the police ficers who had been sent £% ar:est them,
that action should be construed as civil disobedience in
as much as it could| ve constrged as an “obstruction". or,
8 no reason why the action éhould'nOt
.++ be intenddd to obstruct -- to hurt rather than afemply
to demonstrate".3 Unless civil disobedients can be
allowed to regigter their protest in ways potent enough
to drive theip’point into the minds (and perhaps, bodies
as weiI) of fthe authorities, their act of disobedience is
1ittle bett an the cry éf the little girl who says,
_ "If you don't do it I'1ll scream and scream until I make
myself sick",

No doubt, there are certain circumstances in
which minority groups protesting against an unjust law
may be justified if they resort to violent, confrontationist
tactics. Rawls himself is aware of this,>? However, Rawls
is not dealing with all forms of political protests --
only with a certain type whidh involves breaking the law
as a way of forcing the authorities to re-consider théir
decisions. Within the limited perspective of his theory,
he assumes that thé society is "nearsjust" and that’the
citizens share a common conception of justice. Since Barry

does not seem to accept these Rawlsian assumptions, we can

meet him on his own ground by pointing out that violent

v

38, Brian Barry. A Liberal Theory of Justice, PD. 152 -153.

39. John Rawls, A Theory of Justice, pp. 366f.




y 238
tactics will not always yield the desired objective, and
that under circumstances at least, non-violent protest .
will not only be. effective, but also it'will appear to be
more ethical. Besides, it seems that in a show of brute
force'betwaen the minority and the majority,.th; former is
morae likelj to be bested ~- the latter controlling; asg it
does, fhe ingtruments of law and order, and the armj.
Furthermore, short of the open confrontation -which Barry |
. Beems to advocate, the protester can more effectively
advertise his grievance to the public by his non-violent
restrained conduct at the " same time that he demonsﬁpates
the depth of his sincerity by his willihgness'tp accept
the legal consequences of his actions, If Barfy is worried
about the éupposgd ineffectiveness‘of civil, hon-violent
methods of protest, he need only recall the Civil Rights
Movements’led by Martin Luther King and the non-violent
resisfanée of M. Gandhi.ao .

V. Haksar has also criticised Rawls® model of civil
disobedience., He argues that this model contains agsumptions
which rendet civii disobedience redundant. Haksar is
worried not so mﬁch by the fact that Rawls insists that
the injustice suffered need to be ‘clear and substantial as
by the fact that any society which allows its members (or
at least a good number of them) to experience "clear and

~

40. See M.L. King, Stride Toward Freedom, (Harper & Row:
New York, 195B), & 80, M, Gandhi, Non-violent
Resistance (Schocken Books: New York, 1961).

N
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substantial injustice* eannot be =smid to be a "near-just"
society_ And if The society or state has been insensitive
to appeals made through normal conventional channels. what
makes it suddenly so gensitive. to appeals from civil
disobedients?q
Tt seems o me that an admission that the violations

need not involve gross or substantial injustice, as I have
shown above, would g0 Some way in meeting Haksar's objection,
But the more important thing to note about civil diSobedience
as it is construed in this essay -- a construal which isg in
agreement wlth Rawls' definition substantially ~- ig that it
is a limited form of political protest for a limited
objective. This implies that it is not being claimed that
civil diﬁpbedience will necessarily aiways and everywhere
be effective in yielding the desired result or in removing
an actual or threatened injustice. (It is not obvious to
me that any one form of proteet -~ the Gandhlan form of
resistance inelided -- is effective in thig foolproof sense, )
Bes1des it seems to me that Haksar's objection turns in
part on a probable misinterpretation of Rawls' conditions

of justified civil disobedience, especially the condition

of last resort. The main claim of this condition s not
that the normal channels of redress should actually have
/\_;‘ﬁfeeﬁ exhausted and found to be ineffective in any one

 given case. (Afterall, Rawls. must recognise that situations

T
ta

41, vVinit Haksar, "Rawls and Gandhi on Civil Dlsobedience.
Inquiry, vol. 19 (Summer 1976), pp. 161f.
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do arise which effectively preclude a recourse to grass-;.‘
'.roots legal and political action ) © The condition of last
resort, at least in its positive a8pec£; 18 concerned to

. allow."as I have arguéd above, that where there is
sufficient evidence to show that 1rrevocable damage would
be done by a recourse to normal’ channels, one could, other
condltlons eonsidered Justifiably engage in" clvil
disobedience. This 1nterpretatlon is not only con51stent
with other justifying conditions that Rawls dlBCUSSEB, it

L is also compatlble with the viewpoint of civil disabedlence
as a non-violent. conscientiously motivated act. whxch \\\\\\\\

‘this paper also espouses, " A protest movement which allows "\\\
its members to suffer fines, imprisonmgnt and bodily harm, -
such as civil disobedience quite plausibly can be and often

is, is, in my vieﬁ._not thé “cosy" movement that Haksar
envisages. The history of various civil disobedience move-

ra

ments in the United States confirms this view,

-
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 CHAPTER SIX

CONCLUSIONS

Let me begin my concluding remarks by recalling the

gentral question of this essay Why should P obey the 1aw?

I have called it the ThemeJQuestlon (T-Q). Now, I want to
gtress again the distinction between T-Q and a related
question of pﬁiktlcal behaviour (Why does P obey the 1law?).
Admittedly, there is a\simllarity between these questions:
both questions seek reasons for institutional obedience,

And yet tﬁere are.importaht differences between tﬂem, and

it is these differences that determine the kinds of ansawers

that are appropriate to each question, In my view, answers

to T-Q cannotlachleve anyt caching completeness,

unless one vew®y importa difference is kept in mind.

Suppose we notice th@ti very Tuesday members of the P,T.
Bimbo Circus assemble on Sparks Street Mall and walk on

their hands rather than on their feet, We are puzzled and

el
we -ask them why do they do that. They are 1ikely to state
certain facts about their circus (for insﬁgﬁce, that they
are advertising a performance), or about their proprietor, (/,‘h

LA

Mr. P.T, Bimbo (that he is a mean, ruthless man who insists
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that members of his circus walk on théir hands once a week
or quit the circus), or about numeuring Mr., Bimbo, who will
then reward them generously, and so .on,’ In'bther words,
their answers are likely to be ceuched 1n terms of causes

(fear of penalty for nonrperformance and rewards for

" compliance) or motivee (advertlsing & performance) - But

Suppose we asked-them why they ought to (or should) walk.on °

their hands rather‘than on tneir‘feet.l If they~do,not find ,

the question puzzling, they are likelj te‘realise that an

answer in terms of causes or motlves will not do. ThlB

rough rep;esentatlon is analogous to- the gituation regarding

institutipnal obedience. "Why does P obey the 1aw?"_is a

question.nhich calls for certain facts about the behaviour

of P (hie assumptions, his motives. nis fear of puriishment

for non-obedience). But a question as‘;} why P should

obey the lew cannot be answered in these %erms. It is

misleadinghfe answer a question about what people‘ggggi

to do‘eithef by pointing out what they, as e nmatter A

of fact, do, or by fpeculating on their motives for action.

It is a recognlsable fact that people will sometimes do

what they ought not to do (and may later regret doing), or

will sometimes leave undone wh£¥ they ought to have done,
The difference between T=-Q and the practlcal

question of political behaviour also manifests {tself in

tne distinction between 'is' and 'eught', which has been

the tgpic of prolonged philosophical discussion. -Not much

point will be gainee by resurrecting thie 'is'~‘*ought"

dispute.. But it bears poihting out that the distinction
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betw’een“""—{‘é{; and ‘ought' questions has led to the diétiné:.
t;oq_bex?eéﬁ the ‘kinds of answers .which are, in general,
deémed‘abpropriate to is-questioha'and ought-qﬁestions in
political philosophy. Altﬁéugh “Why does P do x?" and "Why
should P do x?" are related duestions, they call for .
different kinds of answeré. the formér quesfion demands
an‘;nswer in terms of explanations for doing x, and the
latter calls for justification for doing x.1! An ekplanatory
answér could congist in a statemenf of certain facts --
facts tﬂat bring out or undéfliqe the. causes and motives
of~P's behaviour. Thug, to the question "Why does P obey
.the'law?" we might expl;in by saying that "p haﬁitually
oﬁéys.fhe law", or "?ﬁgglieves in. the rule that when oﬁe is -
-confronted by léw one obeys;"gor “P is especislly fedrful

/

- ) ¢

1. It may be suggested that the distinction between these
questions is not always sharp, in the sense that one
might use the same set of words to answer both
questions. For examPle. we might answer both
questions by saying “In the interest of peace and
progress", .In other words, we might say "P obeys

- the law in the interest of peace and progress",
and “P_should obey the law in the interest of
peace and progress”., However, we would still, I

believe, characterise both answers differently. L

That is, we would call the first answer an explanation
of P's motives for obeying the law, gnd the second,
a Jjustification of P's obedience. Purthermore, in
certain circumstances at least, some éxplanations
will preclude. the possibility of a satisfactory
.. Justification. For example, "Why did you give P a
..grade of 'fajl' for this course?” may be anewsred
. by saying ",.. because P is black”. Now, while
" such an angwer may indeed explain why thé& Préfessor -
. failed P, iz does not and cannot justify his action.
' In fa¢t, sulh an answer leaves the professox's
-;@ “action unjustified and unjustifiable,
? _

~
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of sanctions impoaed for disobedience”, Any'of these“/f/ﬁ
answers would be. true or false depending ‘on’ the evidence
available in P° 8 total situation to confirm or disconfirm
- these claims. = : - o

| On the other hénd. a justificatory 'why"éalfg for
an answer that shows that P's action is right -- morélly
right. As Y have tried to show earlier, a person raising
our T-Q may not be troubled at all about the fact that
he behaves in a certain manner.glg—é—glg the law. He may,
in fact, bve aﬁle to explain hié behéviourraccurateiy;
That is. he may know that he obeys the law habitually. or
that he is fearful’ of sanctions for disobedlence. He may
"not be in the position of the persan "who asks "But why do

I do s0- and-soQT as a prelude to discontinulng this
behaviour. Rather, our questioner may be someone whojwants
his assumptions about law and obedience justified. someone
who wants to know on what grounds he should comply wltﬁ‘%hf
dictates of law and the d:.rectives of government; someone,
in other words.'who!wants to assume a theoretical-normative
posture on the issue of obedience. Our questioner, there-
fore,,gppeals,~in addition to explanatofy causal factorg{
“to an independént'meaéure or criterion of judgeﬁenf.'.What he
seems p&fwaht is an implicit moral commitment that the prin-
ciples or maxims of his behaviour can similarly be invokedf
by -athers .. X E;/ubmit, then, that T-Q poses a justificatory
questions Why-should P obey the law? The task before us

is1 How does one answer this justificatory 'Why?"
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In The Condept of Law, Hart‘attemptsrto explain the
basis of legal obligation, He agrees with J. Austin that
"law’ yithut 'obliggﬁ}onf is a contradiction in terms. But
he rejects the Augfinian notion of law ﬁs an order backed by
threats Sr force. Not ohly de we fail to reec 8 aw in
the gﬁnman situﬁtion. we algo refuse to ascribe punitive
sanctions to testamentary laws and laws regarding valid
marriage, In place of the Austinian éommand theory of‘law,
Hart proposes a concept of law as the un@on of primary
and secondary rules. The distincfive operatfbn of law and

" the ideas which constitute the framework of legal thought

may be explained, he says, by réference"to one or both of
these two types of rule. Hart's primary rules impose duties
" and obligations, and: 8o are concerned with conduct. It

would be a8 mistake tp suppose that the dutieé and cbligations
- created by the primary rule are necessarily moral in
character, 'The main function of a primary-type rule is to
regulate conduct, But every conduct-guiding rule is not

. necessarily a moral rule, Consider the foilowing rules,
"which may be said to guidq the conduct of motorists: “Do not
over-speed on the blade"; "It is a good rule to slow down
when approaching a sharp curve in the foad"; "Do not leave
your keys in a pafked car",

ﬁgain, ét is impor%gnt to note that Hart does not
say that all rules create obligatioﬂs. In this, I am in ’

agreement with Hart.' Instfuction-type rules are a good
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‘example of the class of'fulés’Zhich do n&t create 6r impose
obligations: ‘they are pfaétical guide~lines which one may
choose to follow or to ignore. It.would be misleading to
talk of an obligation to comply with rules- of this kind,.
The question now isi How does one distingulsh between
rules which create obligations and rules which do not?

| Hart claims that the main rationale for the
distinction is é&ifly simple, Ruleg are conceived of'és
'imposing obligations when there are (1) an insistence or a
general demand for conformity, and (2) great social pressure
is brought to bear on deviants. However, I have argued
that these two factors are neither sufficient nor necessary
to detefmine whether a rule gives rise to obligations or
nét. ‘But Hart is careful to point out that it is pegsible
to imagine a society without a legislature, courts,Q:;\\‘ﬂm
qfflclals of any kind. In such pre-legal societies, the
only means of social control would seem to-be the general
attitude of the group towards certain modes of behaviotr.
This general constraining attitude in a pre-legal society
Hart concelives as a primary rule. Now, If a society wishes
to live by primary rules alone, it must satisfy certain
conditions base& on some truisms about human nature and

the world we know. First, there must be restrictlons on
the use of v1olence. theft and deception; secondly, those
who oppose the rule must be in a minority, and thirdly,
~the community ‘itself must be small -- preferably knit by

ties of kinship, common sentiments and occupying a stable

environment. Since the societies with which Hart is
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concerned will not always be primitive, this simple form
of social ‘control will need supplementation in different
ways. This explains why he introducee the eecondary rules
of recognition. changépand adjudication to correct the
defects of uncertainty, rigidity and inefficiency which
might arise in a simple social structure of this kind,
The secondary rules are.ablé to convert a regime of
primary rules into a legal system. In this wé&; Hart
claims to have shown how "law is a union of primary and
fecondary rules", In this way, too. and for this reason,
Hart claims that the obligation to obey the law from the’
legal standpoint devolvee on everyone who lives within its
Jurisdiction -- an obligation which does not depend on
anyone having consented to be bound by a particular law.

At this point an objection that can be made againgt
Hart ! concept of law is thiss: - How can eomeone (a political
anarchist, for example) be said to have an obligation to
obey the lawj-when he has not accepted the political
legitimacy o;\::é\etate. much less, the validity of the
law? (Afterall, Hart's own account of obligation seems to
require acknowledging, at least to one* s self, that one has
an obligation,) Suppose Esmie and Jamie have Just immigrated
to country~C., And the law -here forbids all Immigrants to
tﬁge up government jobs until they have passed g Language-~
Proficiency test. Esmie wno accepts the validity of the
Aliens Proficiency Act proceeds to take the test, But when
Esmie reminds Famie about the law, she replies: "I do not

believe I have an obligation to comply with such a law, I
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think the law is discriminatory, and.odght not to have been
‘enacted”. Such a geply would 'seem to have been anticipated
by Hart. For he reminds us that we need to understand the
obligation to obey the law from two points of view., From
the first point of view (which we may call the Lawyer's
‘point of view), the question whethqr “outsiders" or thoée
who refﬁdiate certain laws have an obligation tec obey such
dlaws simplf does not arise, he says. So long as the law
exists at all, it has some binding force. And the binding
fqrece of legal obligation doeé,not hinge on the commitment\
of discrete indiviguals. All that is required for there to
be a legal obligation in the lawyer's sense is (1) that the
law is a valid eﬁactment By proper authorities, (2) that
_ there ig a body of officials willing to enforce it, arid
(3} that active resistence to the law is the exception’
rather than the rule. Where these criteria are generally
lacking, the legal order would simply break down.2 (I have
argued in my Chapter 2 against interpreting T-Q exclusively
from the Lawyer's point of view.)

From the secohd point of view, if we wish to con-
vince the political anarchist that he should obey the law,
we\ugg}d have to argue, not that he actually has an
obligation to do s0 or thaﬁ this obligation is part of the
meaning of *law’. Rgthar. ﬁe would seek to persuade him
" that he ought to accept the lawyer's point of view. In

P

2, H.L.A. Hart, The Concept of law, pp. 111, 113,
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other words, we would need to provide what Kurt Bajer calls
good reasons in support of the lawyer's c1aims.3 That is
the obligation to obey thewlaw must be supported by consid-
erations‘external to thellaw itself. We are, therefore, not
sugkrlsed that Hart puts this external argument for obeying
the law in the form of certain special rights which citizens
"have with respect to one another or ;;; necegsity for mutual
-restrictions.‘ This argument I have %alled Hart's Benefit-
Received theory of politiecal obligation.
- Rawls seizes and develops this way of reasoning
about our political obllgations He argues that political
obligations ‘are unction of just relatloﬂgjamong citizens
and that correct principles of justice are the principles
which members of a society (who are at once free, equal and~
rationallyﬂself-interested) may be assumed to choose if they
wers. to opt for principles for distributing benefits and
burdens from "behﬂnd-a veil of ignorance", 'Sinée no one
in the Original Po§ition knows those facts about himgelf
which distinguish him from other participating members, it
followé that no one can tailor these distributive principles
to suit his own case., . The principles they would choose may
be regarded as fair in tiis sense, (This distributive :

strategy is.reminiscent of the practice of allowing him who

" divides the cake to choose last.) Rawls assumes that people

/

3. Kurt Baqéfl “"Moral (b ation". Aterican Philoso hical
Quarterlg Vol, 3 (JMly 19665, p. 217,
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who are related to esch other in the ways he described would

choose the equal liberty principle and the principle of
efficiency as the fundamental charter of their society., And
derivatively, they would also ont for several principles

(he' calls thég}the principles for individuals) to regulate
interpersonal relatlonships and commitments.

T have, in the course of this essay, congidered and,
where necessgary, answered several objections which have
been directed at R;wls' derivation of hisuprinciples; I
have also tentatively maintained th;t the question -- What
is a just society? -- i8 one which admits of a variety of

answers.'i‘L However, I now wish to consider this question

more closely against the background of Rawls' distinction

A_between the concept of justice and the conception of justice.‘

The concept of justice relates to the minimal definition of

justice such that anyone who wishes to engage in;a dis-

cussion of this topic or to theorise. about it will be

4, Even though I am not proposing a theory of political
obligation, I think anyone who intends to do so
must at some point present a conception of a just
state, Afterall, the notion of political.
obligation correlates with the idea. of citizenship.
That is, one can only have a‘%olitical obligation
to a state of which one is a citizen or member.
Now, the distingﬁlon between the concept of justice
and various confeptions of justice is meant to
caution social and political theorists against
collapsing the two, It is not meant to show, for
example, that there is no rational basis for choice
between different conceptions of justice or of a just
social arrangement for that matter, See Michael

Walzer, Obligations: Essays on Disobedience, War, andA

Citizenship, (Simon & Schuster: New York, 1971),
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'willing to accept qulite apart from ény argumeﬁt;' Statements
such as the following éeem to express a minimallconditibn
for the corpéct application or use of 'just®' or 'justiqe':
"X is just if it precludes arbitrary ‘distinc_:tions among '
its' members," "X is just if it éakes_due regards %o the
' rights of all whom it substantially affects,” "X is just if
it renders to every maﬁ his due,”™ or "X is just if it
results in the proportionate treatment of‘each dase",
However, it is commonly argued that these expressions of
justice, or what we may céll. following Rawls, the concept
of justice, are an empty form and cannot alone function as
rules of distribution. This is to say the concept of
justice cannot ltself ﬁecéme é‘distributive, operative rule
unless it is supplemented by some substantiye criterion or
criteria"specifying how a given distribution is.to‘be‘
“brought about. It is for this reason that C. Perelman has
suggested that the conception of justice ﬁay be- understood
as an attempt to provide this much needed criterion.’
The 1list of criteria whiéh have usually been )

mentioned in discussions about distributive jugtice includes

need, merit, social wort -r rank, legal entitiement, the

moral worth of persons, and rginal productivity. These
criteria are intended to provi¥e a basis for determining

what 1s to count as a just distr\{bution in any given case.

5. C. Perelman, The Idea of Justice and the Problem of
) Argument, (New York: Humanities Press, 1963)
\ ppl-_2- ’ '
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Thus, to link the concept of justice to the distributive
criterion of need, for example.‘is to assert thﬁt a
disfribution of X which best-satisfies this need (whatever
it 4s) is the just one, If merit ié fhe basis of the
distribution, then that distribution is just Wich best
takes account of the merits of its members, Ahd if the
distributive formula is legal entitlemeﬁt. then a distri- .
bution of X is just if it gives to each beneficiary what
the law entitles him to. These distributive formulas .
present various aspects of?justice. which are quite distinct
from each‘othér and may, for-the most paré. be mutually.
irreconcil&ble. Thus. it is possible for people to disagree
with each other in their concepfion of a just scheme., A
person, f@r instance, may argue that a distributioh of goods;
which is based o6n individual need will result in unequal ’
distribution since, in any case, needs are usually unequal.
Another may reject the formula 'To each according to his
merit} as a distributive criterion because he believes that
merit is essentially a grading concept, and givén the
immense variety of individual differences, there will be no
way of gradiﬁg individuals without some arbitrariness. I
have, however, brought out the possibility of such conflicis
in matters of distributive criteria to underscore the point
I am'about to make, namely, that disagreeménts over critéria
of just distribution are disagreements about conceptions of
Justice, As Rawls has also persuasively ;xpressed this same
point, it is not inconsistent for people who agreef on the

concept of justice to hold different conceptions of justice.

| )
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That is.rthosb who agree that the idea of just social

relations requires.'for instance, the elimination of

et el

arbitrary distinctions in histributiqg social benefits and
.burdens, may disagree when it comes to specifying a standard

ferentiatioﬁ or‘what is to count as an essential

Another reason why the question *"What é;/;\;:;;— é

sdciety?" is not susceptiblé to a single answer seems to

arise from the fact that principles of justice should bve

proposed ﬁith a view t¢ the morally significant ways in

which members of.a given soclety are related to¢ each other.

\
(The nelationshfps of parents to their children, children
to their parents, husbands to their wives, and vice versa
‘are a good example.} It is important to recognise that
such relationships maf'egist in ways which affect a - ) Ty
person's freedom to enter new relationships or the BXten¥.~ét;- ;
to which he may make new copmitments. If, as Nichola. =l
Rescher has suggested, principles of justice are not to be
arbitrary or merely imposed on peopie, writers on social
justice need to keep this point in mind és they attempt

-to supply a distributive criterion, Besides, is there

any justification for assuming that the principles of
justice which are appropriate in one social setting will
necessarily be appropriate in others? Unless, we wish to

maintain- that people are related only in one way, there

6. N. Rescher, Distributive Justice, pp. $-22.
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does not seem to be‘aﬁy justifigation for assuminé that the
question of a Just Bociety’woﬁizabe-answefed in one way or
that social philosophers would answer in the same way.

I want to suggest, therefore, that the appropriate
move to make where and when social and political philosophers
disagree in their conception of a just social relation is to
discover the agssumptions which underlie the kind of society
they have in mind, and then, to see how (or if at all)
their model of society corresponds with society as we know
it. The quéstion I now wish to raise in cannection with the
foregoing suggestion iss What kind of society dges Rawls
have in mind as he proposes his principles of justice? Or
to put the same question different;y. what kind of social
scheme coéuld reasonably be thought to give rise to these
principles? It might, of course, be objected that this
&uestign misrepresents thé scope of Rawls' principles since
Rawls himself seems to regard his principles of Jjustice as
principles for judging any distribution of goods in any
society, or, fér that matter, among societies,

I do not agree that I have in my question mis-stated
the scope of Rawls' principlesf As Rawls himself pbinted
out those choosing the principles o£?justice are thgmselves
subject to the circumstances of justiqe. The circumstances
of justice are those conditions or factors which make social
codperation both possible and necessary'-- given that the
participan%s recognise that social arrangements are typically

marked b& a conflict as well as by an identity of interesis,

0Objectively, thgisircumstances of jugstice require that those

- o
. -~
L
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ally, they experience moderate scarciiy. That "i=-to say.
the
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dhoosing these principles occupy a definite geographical ;
areas that they are equal in power (or at any rate, no one
can dominate the others or coerce them into endorsing

'distributive formulas they would father peject):? and .

realise that the natural and social régources are not

7+ It seems we can talk about the notion of individual
powers "in two distinct senses. We can talk about
the notion in.a descriptive sense, where the
concept is used to refer to the sum of a man‘'s

capacities and his metual ability or inability to
‘command the skills and energies of other“men. The
descriptive concept of individual powers, it may
be noted, does not stipulate that an ‘individual
8hould be guaranteed free access to what he needs
to realise his capacities or even to live a
di§nified human life -- only to show that in .
poeint of fact an individual possesses or does not
possess these powers. - On the descriptive concept,
the gowers of discrete members of the society will
e visibIyMHifferent and, I might add, understandab%yr
ESSqual; . However, it is the second sense of
individual powers which is Significant here, This
is the ethical concept, which includes a man's
natural capacities as well as his ability to
develop, exercise and exert these capacities in
ways designed to optimise the good 1life for him,
The ethical concept requires that an individual
be given as much freedon, power and opportunity—
as he needs to live a fully human life, The concept
further assumes, not only that dndividuals are
entitled to these prerequisite canditions. of the
good life, but also that they are entitled to them
in substantially equal measure. On the ethical .
cancegt of individual powers, the fact that actual
gocieties fail to satisfy the requirement of equal
power may count againsti these societies but not
against the concept itself, since the concept is
primarily a recommendation that they should, See
also C.B., Macpherson, "The Maximization of
Democracy," in P, Laslett and W.G, Runciman, eds,
Philosophy, Politics and Societ y 3rd Series
Barnes & Noble, Inc.: New York, 1967), pp. 81-103.



.soAabﬁndant:as to render sooiai cooﬁerstion‘superf;uous.or o
rgﬁundant} Subjeotively. slthoogh the psrticirants are
‘prepared to regard sociefy is a mutually beneficiel gcheme,

w-’yet they realise that each has his own interests, needs or’

'plans which may cOnfcht with the interests“of others.:
-Hence. they are no} indifferent to thé ways in’ Whloh social
benefits are to be'she.red_outf (It will be recalled that.
in "Justice as fairness", Rawls describes the ‘rational.
contractors=ss'mutuaily self~interested people whose
allegiance to the scheme turns on the prOSpect of self gain-)
However, the three 1mportsnt constraints to note among the
circumstances of justice are the conditions of moderate

~scarcity and mutual dlsinterest; and-the.requlrement that
the particiﬁante are substantially equsi in power in the
ethical sense described above. For it.is these ‘conditions

which define the role- of Justice. And unless they exlsted

there would be no, need and no reason to talk about the role .

of austice..8 1 believe we canvlnfer from these assumptions
that.Rawls wasg 1nterested in a particular type of social
relatlon. I believe also we c¢an say that the type of
society which he has in m1nd must be'"well ordered" since.
he argues that (1) the»principles of Justice work to

1

< produce suoh,a“society, and (2) his conception of ."juatice

8. J. Rawls, A Theory of Justice, pp. 126-130.
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as %éirnessjis framed to accord with this idea of‘ébciety“.g.kif

What societal model’éeems to bear out the Rawlsian

aggumptions? . : .

ITT

_Two models of society seem to preccqupy Rawls as

- S e
he unfolds the economic underpinnings of the Difference

- . i » . , N . .
‘ PrinciplEL namely, a capitalist mo ‘and a socialist' model.

Rawls begins by acéepting the clésgical distinction befhéen

these two models of society in terms of the ownership of

the means of pfdduction. In a éociglist or pﬁbliC.?05nomy,
the proportion of state-owned firms or the producfion line
mgnageq by stafg officials is much larger thaﬁ ig the cage
in a'private-property economy of a cap}té@ist'éysfem. The
touchstone of cap;égﬁist market system is private ownership
of the means of produc%ion. A neqessafy corollafy‘is that

production and services are stimulated by a profit-motive,

"This, of coursg; implies that the system is a relatively
. o ) i

free market, in which entrepreneurs form any kind of

ecogsmic alliances they wish and private businessmen are
c g e .

.

allowed %o.make most of their,own decisidns. Thus, in a

~

9. A soclety.is well;ordered. according to Rawls, if it

- is designed to optimise the production of social

-advantages and if it is regulated by\a common

conception-of justice. Even though these constraints

do not define a well-ordered society in an
- -exhaustive sense, nevertheless.they do provide
important starting points for such societies. See
J. Rawls, ‘A Theor{ of Justice, pp. Ushf,

~
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‘capitalist society. unlike ‘8 socialist one, government

“ownership of the instruments of production is either
j'rminimal or’ simply 1imited to public utilities. Although

: Rawls suggeets that competitive markets are effective
paradigms of private-property economy. it 1s important to
note that. Fo¥ialist societies also make use of markets
' (even though they utilize markets for different purposes)
A socialist Bociety might use markets, for example, - to
ration actusl production of consumable gocds through
heavy taxation.. A private economy or capitallst soclety,’
on the other hand, will use markets both.to ration produc-:“.
tion and to determine the, direction of trade. Although;
the 1ntroduction of elements of market. prlcing into |
sccialist economies has not met with great success compared
to capitalist economies. this is besIﬂe the point at issue
in this contrast. What is important is the fact that '
capitalism, in contrast to socialism, has traditionally
be/n associated wi}h a high degree éf civil and political
freedom, (Regretably. this freedom has not always been
evident in most contemporary states which claim also to be
a free market or capitalist system -~ in South Africa, in
the, Philippines[ in Argentlna under .Isabel Peron, or in
presen%\da¥'éhile ) But such capitalist anomalies apart,
it st1 malns the case that the 1dea of the open market’
requires that the individual shall be a freely ch0031ng
agent. economically and politlcally. That 1s to say the
individual heeds to be free not only to market'his wares

(whatever these are) but also to form political unions

+
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Now, given the assumptions of an initial choice

and/or alliances, -

situation (the Origin Position) in which men are ﬁbt only
pelitically equal but also free and. mutually self-interested,t_
and given further the condition of ignorance, it may be .
suggested (or thought) that the structure of social, '
economic and political institution which best satisfies
Rawls' conception of justice 1s the private-property
3 ' economy, or simply, the capitalist gocial model, Eut such
8 suggestion hardly tells the whole story, There ig no
deoubt that the distinctive features of Rawls® soc1ety have
oot 1nteresting parallels in the capitalist Society:s in the
@ pure market system, each entrepreneur has his own private '
end which may conflict or compete with the ends and
aspirations of other entrepreneurs; (in any case, these ends
are not necessarily complimentary); entrepreneurial
relatlonships are only 1nstrumenta11y valuable {thus
allowing eaoh person to assess economic ties purely as
means to his private ends) j and.'finally,.since.in the
pure market ecohomy no one.knows how other-entrepreneurs
would behave, it is difficult for any one to manipulate thel
market contrary to its ostensibie purpose.lo The fact
that there is this similarity between the constraints of
the 0.P, and thelrequifements of the opea market may countl

"in favour of the andlogy. But it does not follow from this

10. J, Rawls, A Theory of Justice, pp. 520-522,
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that Rawls® model society is necessarily caplﬁalist. Nor
should we allow the analogy to prevent us from noticing
that the Rawlsian model also has parallels with the
socialist social model. Or why should it? Afterall. Rawls'
model of society does Tiot correspond perfectly to a pure
.capltallst society where productlon is managed exclusively
by business men operating strictly from a profit motive,
Rawls, we may have noticed, h:s undergirded his sketch
with a set of regulatory guidelines designed to cope with
the abuses of the market system, His difference principle,
for example, seems designed to minimise such inequalities
in income as would throttle equal’employment 0pportunities
and various political .liberties, to prevent corporate
‘monopoly of markets, and‘t¢ guarantee a social minimum in
real wages for all; But this is not all. Rawls ie‘
prersuaded that government has the responsibility to safe-
guard the greafest possible freedom of choice for its
citizens and to simplify the making of free contracts --
thus ensuring that m&fkets remain truly compefitive.11
State intervention in thgy economy is required net only to
pfevent exploitative excesses by free enterprise, but also
‘to ensure a social minimum for its citizens through such
subsidies as unemployment checks, 01d Age Pensions,
Workmen's Compensatlon, Medicare, and various welfare/

programmes. (This Seems to be-the case with the Swedish

11. J., Rawls, A Theory of Justice, p. 273,
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economy, whicﬁ haé about 90% free enterprise and a tax on
profits and incomes as high as 80% to cater for its
 extensive -welfare programmes,) It is not surprising that
- C.B. Macphefson,viﬁ view Bf these constraints on the use
of ﬁarkets, has characterised the Rawlsian modgl of

. society as a "reformed capitalist model".12

But the
interesting point to note is that Rawls' model could a}so
pass for a-socialist society, Perhaps we should in that
" event describe the Rawlsian model as a mixed-economy-model.
After all, Stuart Hampshire has usefully pointed out that
Rawls® conception of justice is not a moral defence of
socialism any more nor less than it is a moral philoscphy .
of high capitalism.13 |

Assuming, then, that a mixed-économy type of
s&ciety underlies Rawls® theory of justice, Row does this
h#®lp us to understand his thesis about political obligation?
We recall that o gument, among others, which Rawls
adduces in support the choice of principles is that
societies which exempiify these principles will tend to be
stable and its members will tend to cooperate voluntarily,

We recall also'thaQ“ﬁawls maintains that his principles of

justice define a pattern of rights and obligations and

12, C.B., Macpherson, "Rawls' Model of Man and Society", in
Philosophy of Social Science, no. 3 (1973), pp. 341-
347, 34s. :

Ty . |
ljf/ Stuart Hampshire, "A New Philosophy of the Just Society”,

in The New York Review of Books, vols., 18-19 {Feb.
19? =iep. ¢ PP. - .
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- cooperation in order to gensrate benefits), and when one
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duties -- among them the duty to obey the'law; Schematioaily,
he proposes his arguments for institutional obedience within

the framework of what he/gglls the principle.of fairness
and the principle of the natural duty of Jjustice. The
principle of fairness stipulates that when one is a member

of a scheme of sociai cooperation which is just and

mutually beneficial {and which ;equires‘hear-universal

Ll

-

has avaiied of the benefits accruing from the obedience of
6thers (aﬁd shows willinghéss to continue to avail of these
benefits), then one has a good moral reason to do one's ‘
part when it comes one's turn (in this case, obey the ldgjj_*ﬂ
Since Ra ls‘maintaiﬁs that his discussion of political

obligatipn is carried out from the standpoint of a partial

e or non-ideal theory of justice, we may assume

‘that a ociéty which is only "near-just" satisfies the

first tondition., Also, since a cooperative social scheme

is. logically committed to providing benefits for its

members, the second condition may be assumed to hdid. So

far, so good. In fact, it looks good enough that it does !
suggest that perhaps a contractarian theory of political

obligation can now dispense with the traditional ;equiremen;

(at least Locke-wise) of prior individual conseﬁt.lu

It wiil be recalled that one of thg gtandard

14,
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embarrasgments of classical consent theory is that
accepting it ‘seems to put many citizens outside the
practice of political obligation, since very few citizens,
ir any, h

erhconsented in an antecedent ‘ense to obey
their ggvernment, Various atfempts to inifggiet ‘congent*
either‘expressly, taclitly or hypotheticalfy*\?id not seem
to meet with remarkable success, Rawls' cons%rual of
‘consent' in terms of an acceptance of benefits has the
merit of side-stepping this problem, But even this
Rawlsian perspective is not altogether'unexceptionable.
It has been argued against Rawls and Richards that
accepting institutional benefits voluntarilx is out of the
question in as mﬁfh as, for most people, there is no
.choosable alte;n tive to remaining in their native country
e ;- given, among o her considerations, the stiff immigration
. - laws of most modern-states~today. But the arguments of
%%Fb these objectors are misdirected. What they-need'to show
is not that.véluntary acceptance of benefits is impossible
rbut that the-concept 'voluntary® along with its cognates is
unnecessary in a discourse about institutional beneflts.
Living, as we do. in a society which recognises and, I
hope, appreciates the practice of granting and receiving
benefits, it would be Pinguistically odd %o ask whether
Some one accepts benefits 'voluntarily’, (unless, of course,
these benefits had been offered in peculiar cifeumstances).
The most important objection that the principle

of fairness faces derives from noting that acceptance of

benefits generaliy is not a'sufficient condition of one



(,.._/

264
having the obligation-to obey the law, This objection is
wall taként But, perhaps, in that case, thé principle
should be understood-as defining a nécessary but non-
sufficient condition of obligation, Little wonder that
Rawls introduces the principle of the natural duty of
justice in his discussion of institutional obediencea:
wheré the basic structure of soclety is just (or near-just},
everyone, ifreSpectIve of his institutional ties, has a
duty to do his.part in the existing scheme, "Doing one'sr
part", in the.context of-our discourse, means obeying the
law. This duty obtains and should be met, if it can be
met, at little cost to oneself or to éomeone else,

In this essay, I have attempted to show, through
an exﬁginatlon of the viewdrof H.1. A. Hart and John Rawls
on political obligation, that our moral obligation to obey
the law derives, among other considerations, from the duty
to support institutions that realise substantive values
like justice, liberty, equality or human rights, We do
not need to be wide-eyed political cynics:to discover that
Ssometimes institutions willlfail ta realise these values in
greater or lesser degrges, and not always (or even usually)
in the full sense.  Nor do we need to be socimlist
enthusiasts in order to be able to point out that the civil
and politicgl freedoms which liberal morality often extols
-~ freedom .of thought and expression and freedo& of
coﬂtract -~ will not always be a prime concern among the

great mass of citizens in liberal democratic polities under

conditions of scarcity. (It is understandable that the

ot

(
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great mass of peéﬁle living in th;\;:;zzdregions of Africa
,of otﬁer peatilenceﬁridden areas in the world should be
‘pre-occuplied with the questioﬁfof subsistence than with
the freeﬁom of tﬁgught and expression and voting rights,)
Ifg{s.for these rﬁasqns that I have suggested that if all
a ﬁ%ﬁoc:a@ knows in order to obey the law is that he has
a prima igéig obligation to do so, then, in my view, he
does not kndw enough. He needs to know, in addition, what
his options afg whenever and ﬁherever hte _government lapses
i the pursuit\bf good, efficient and just legislation.

He needs to.know, in other words, the morally and golitiqgliy
acceptable defences of individual citizens or minority
groups against laws which they conside; objectiohable.. I
have, in this regard, examined the phenomenbn of civil
disqbedience. I have sSought to extrapolate a definition
which presents civil disobedience as an acceptable moral
alternative to moral persuasion and other conventional
channels of redress. My formuls of definition, like my
discussion of political obligation generally, has been
carried'out.within the framework of a constitutional
democracy- That is to say my criteria of definition and
my prineiples of justification have been derived from
ce;tain assumptions of contemporary liberal-democratic
poli@}cs. .Thesa assumptions, at least Rawls—wise, are
(l).thaf the market experiences moderate scarcity, so that
the citizenslgenerally are not indifferent to the ways in

which social benefits and burdens are to be shared out, and

(2) the political and legal equality of persons. That is to
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say in addition-%o universal franchise, citioens are
considered equal before the 1aw. Thus. where the
injustice of law continually confront democratic citizens
and where conventional channels are either ineffectual or
unavailable._it is obvious.thaf unless minority claims can
be pressed in ways that are more effective and yet
relatively tolerable to the majoritybonly two alternatives
remain: subm;ssion by the minority or fepression by the
majority.f Needless to say both alternatives cohstituge a

danger to good democratic government, ) :

J
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" ABSTRACT

The central aim of this dissertation is to examine
the,theory:of political obligation put forward by H.L.A.
Hart and by John Rawls. But, first, I identify and explain
the constellation of concepts (obligation, duty, ought, can,
rules and ideals) and the arguments concerning them, in and
through whlch polltlcal obllgation 15 often dlscussed and )
assigned., And secondly, I differentiate betWeen the_oluster
of questions which ﬁave usuollyfbeen asked or diacuﬁsed
under the heading of political-oiligation,.and I identify
the centfal aim of this paper with. one of these-questions,
namelf, 'Are there moral reasons which justify the asecrip-
tlon (or practice) of 1nsti*tutlonal obedience?' Thus, in
examining the views of Hart énd Rawls on political obliga-
tion, I am, in effect, searching for what, if anything,
couwif a8 determinative reasons for obeying the law,

2 As far as Professor Hart is concerned, I concentrate
on two articles, "Legal and Morél Obligatioo." and "Are
There Any Natural Rights?", and on his book, The Concept
.of‘Law.,/Hhrx develops his argument via the notion of
natural rightsy If there are any moral rights, then, there
is, at least, one natural right. ngmély, the equal right
of all to 1iberty. Since this right“is neither absolute,

1na11enebie nor 1mprescr1pt1ble. it follows that it may in
\

-~

-
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special cirqumstances be Justifiably interfered.with. In
determining'what counts ﬁs Justified intérference Hart

distinguishes between ésneral and special rights. The

former are simply exempliflcationa of the right to equal
liberty, and the only obligation it seems to create is one

prohibiting the use of coercion against others. Special
rights, on the other hand, impose obligations 6n'persons by
virtue of ‘their voluntary associations. The standard case
of jusgéf;ed interferenée which seem to correspond with

the #gZee ways'in which special ts are derived are

promising, consenting and mut estrictions. However,
Hart argues that the fights which defive from mutual
restrictions.co¥relate with political obligation in the
sense that when a number of ﬁersons acree to'restrict their
liberty in ways designed to maximize the benefits of social
cooperation those who have submitted to these festrictions.
when required, have a right to a similar submission from

\

those who have benefited by their submission. However, I

argue that Professor Hart's attempt to derive a moral

9

‘obligation to obey the law from mutuality of restriction -

fails to be altogether convincing'for several reasons..

(For example. his explanation of the concept of law in terms
of prlmary and secondary rules 1éxlnadequate. And so too is
his account of moral obligation in terms of an insistent
demand for conformity and great social pressure,) I then

indicate how Professor Rawls' version of a similar argumgnt

“might provide a break-through, : '

In examining the contribution of Professor Rawls,




- I focus especially on his article, "Tegal Obligation and

the Duty of Fair Play,” and on his recent book, A Theory of _

Justice. This examination is carried out from the'point of.

view of what I call an earlier and a later Ra@la. The
earlier Rawls attempts to derive political obligation'from'
the duty of fair play or the principle of fairness: A

,person is required to do his pért-as defined by the rules

of an institution when (1) the institution satisfies the
two principles of justice, and (g) one has voluﬁfafily
accepted .the benefits of the arrangement or taken advantage
of fhe opportunities it offers, I criticise this position
for, among other things, its insistence on the idea of

voluntary acceptance of benefits.

The argument of the later Rawls is couched in .terms

of the natural duty of justice. This duty urges citizens

. to support and comply with institutional rules provided the

basic structure of the inécitgtion is‘as just as it is
reasonable to expect in the circumstances. Some of the
advantages of this later pasition:over the earller one are
discussed. However, I also show that if all a citizen needs

to know in order -to obey the law is that he has a prima

facie moral obligation to do 80, then, he. does not know

enough He needs to know, in addition, whatlare the

politically acceptable defenses of 1nd1v1Qual citizens or

minority groups against 1aws which they consider to be

morally objectionable., In this regard, I examine the

phenomenon of civil disobedience.

I,'f%;st. propose a formula of definition for

™~
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ci§il disobedience ahd, then, argte that the interesting
quepEion in thé.issue'of Justifiability is~not'whefher it

is ever right to break the‘law; but rather, what moral’ - Lf)
:conditions form part of the necessary éontexf of dny act

of justified civil disobedience. Fqur'conditibné are
discussed. The first condition requires that the act of
civil disobedience be used‘to protest against cleapﬁviola-
tions of the principles of justice, The second sfipulates
that mihority groups who engage in acts of civil disobedierice
must be willing to concede that other minorities who are
victims of a like degree of oppression have the right to
protest in a similar way. The thifd condition requires

that efforts to protest governmént wroﬁg—doing within
n%Fmally acceptable. legal and politiecal limits have been
unsuccessful and/or that certaln political issues, contexts
or 81tuat10ns preclude effectlve action at the grassroots
level, And, finally, there should be some congruence between
the protester's aims, his time-table and his techniques., -y
Thus, contrary to what many have thought or argued, an

action of civil disobedience is shown to be justifiable

-- whether such action is undertaken by an individual

citizen, or by minority groups, or on a nation-wide basis,





