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Abstract

This thesis argues that a tension exists between a new individualized norm of security
within the counter-terrorism context and human security framework of the United
Nations Security Council, focusing on the implications of the resolution 1267 counter-
terrorism regime. This topic is of particular relevance as the threat of terrorism continues
to grow and evolve. While the human security framework has been well studied, the
individualization of security through counter-terrorism is a more recent development, and
its tensions and implications have not been fully considered. This thesis uses a discourse
analysis in order to demonstrate that counter-terrorism is constructed as a norm, and that
there has been a shift in norms within the UN Security Council in relation to counter-
terrorism and human rights. It will trace how a set of norms has emerged in order to make
terrorism a part of the Security Council’s agenda, and how and why these have changed.
In order to trace these norms, terrorism has been separated into two stages: state-
sponsored and international terrorism, where terrorism was viewed as a threat stemming
from state-governments and; transnational terrorism, where it was viewed as a trans-
border threat arising from individuals. Within these stages, the objectives, targets and
tools of the Council’s counter-terrorism policies will be studied in order to demonstrate
how they work together to reinforce a norm. The analysis will be used to show how the
case of Kadi v. Council and Commission came about in the transnational terrorism stage
as a direct result of the Security Council’s counter-terrorism regime and its alleged
breach of human rights. The Kadi case demonstrates that a tension does exist between the
norm of individualization of security within the counter-terrorism context and the human
security framework.
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Introduction

The case of Kadi v. Council & Commission resulted in a landmark decision from
the European Court of Justice regarding the sanctions regimes established by the United
Nations Security Council’s resolution 1267, passed in 1999 in order to address perceived
acts of terrorism. As an immediate response to the bombings of the United States
embassies in August 1998 in Nairobi, Kenya and Dar es-Salaam, Tanzania conducted by
Al Qaeda under the leadership of Osama Bin Laden, the 1267 regime’s most fundamental
component is the requirement of United Nations member states to “freeze the assets of,
prevent the entry into or transit through their territories by, and prevent the direct or
indirect supply, sale, and transfer of arms and military equipment to any individual or
entity associated with Al Qaeda, Osama Bin Laden, and/or the Taliban.” (Michaelsen,
2013, p. 14; Ginkel, 2010)

Specifically, these measures were implemented as a response to the Taliban’s
failure to stop providing both training and sanctuary for terrorist organizations in
Afghanistan. The Security Council determined that these acts constituted a threat to
international peace and security, and believed that the security measures implemented
under the 1267 regime would prevent resources from reaching these terrorist
organizations, and thus hinder their ability to organize and conduct attacks (Ginkel,
2010). The Security Council stated that the Taliban’s failure to respond to their previous
demands, specifically to turn in Osama bin Laden, constituted a threat to international
peace and security (SC RES 1267, 1999). Furthermore, the Council strongly condemned

the continued “use of Afghan territory, especially areas controlled by the Taliban, for the



sheltering and training of terrorists and planning of terrorist acts” and reaffirmed “that the
suppression of international terrorism is essential for the maintenance of international
peace and security” (SC RES 1267, 1999, p. 1). As is the case with all Security Council
resolutions, it is mandatory for all United Nations Member States to comply with
Resolution 1267 (Kadi, [2005]; Security Council 1267 Committee, 2015). Not only was it
adopted under Chapter VII of the United Nations Charter, it was also adopted under
Article 25, which states that Security Council resolutions must be implemented
(Fassbender, 2011).

Resolution 1267 importantly saw the creation of the “1267 Committee”, a
subcommittee of the Security Council, run and overseen by Council members. The
Committee’s central purpose has been to oversee the targeted sanctions and
implementation of resolution 1267, adopted unanimously by all fifteen Security Council
member states. Originally directed towards the Taliban, the Council first imposed
sanctions as a response to the Taliban’s refusal to stop providing sanctuary and training
facilities for terrorists, as well as to hand over Osama bin Laden (SC RES, 1267, 1999).
Resolution 1267 was then modified by resolution 1333 in 2000 to include individuals
specifically associated with the Taliban and Osama bin Laden. In addition, resolution
1333 created what has come to be known as the ‘1267 Consolidated List’, with the names
of these individuals and thus targeting them with financial sanctions (SC RES 1333,
2000). However it was resolution 1390, drafted in 2002, which further modified
resolution 1267 and allowed for the Council to impose targeted sanctions on any
individual deemed to be associated with terrorism and thus expanded the scope of the

Consolidated List (SC RES 1390, 2002). Despite the fact that resolution 1267 has been



modified by subsequent resolutions, all of these resolutions fall under the “1267 sanctions
regime.” Through the targeted sanctions adopted, the Council believed they would be
able to more effectively stop those who support and provide funding for terrorists and
terrorist organizations in an effort to significantly reduce their resources (Ginkel, 2010).
As the central component of resolution 1390 is the freezing of assets of
individuals added to the 1267 Consolidated List believed to be involved in or associated
with terrorism and/or terrorist organizations (Mendelsohn, 2014), UN member states
were called upon to provide the 1267 Committee with information regarding the actions
they have taken to implement the targeted sanctions regime against those individuals or
entities placed on this Consolidated List (Security Council 1267 Committee, 2015). The
list provides the names of the individuals and entities to be subjected to the freezing of
funds and assets under resolution 1267. In particular, it was stated within the Council that
the “primary tool against terrorism is that of sanctions. [The Council has] imposed
sanctions against those who have carried out acts of terror and those who provide[d]
haven to terrorists” (UNSC 4243, 2000, p. 17). Furthermore, targeted sanctions were
described as actions taken in order to freeze funds and other financial resources in order
to achieve a specific goal, in this case to end the threat of terrorism (SC RES 1267, 1999).
Targeted sanctions have also been used to enforce travel and weapon bans, in addition to
being more diplomatic in nature (Mendelsohn, 2014). At first, these targeted sanctions
were aimed at state governments suspected of supporting and harboring terrorists,
however resolution 1390 expanded the scope of these targeted sanctions to include
individuals associated with terrorism, regardless of their country of citizenship or

residence. The implementation of targeted sanctions was deemed necessary by the



Security Council in order to cut off terrorist financing and to maintain international peace
and security by attempting to eliminate the threat of terrorism (SC RES 1390, 2002).

In March 2001, the 1267 Sanctions Committee published its first Consolidated
List, which has since been periodically updated with the addition of new names. In
October 2001, Yassin Abdullah Kadi was added to the list (Kadi, [2005]). Kadi, a Saudi
Arabian national and businessman living in Jeddah, Saudi Arabia, with assets in
European Union member states, was believed to have been involved in terrorist activities
and to have given support to terrorism connected to Osama bin Laden. Upon being listed
by the 1267 Committee, his assets were frozen. Kadi contested these charges, and before
the European Court of First Instance (now referred to as the General Court) sought the
annulment of his listing by the European Union under Resolution 1267. Kadi felt that his
rights were violated upon immediately discovering his frozen assets. Prior to being listed,
and throughout the time of his proceedings, Kadi had never been tried for or convicted of
any criminal offences related to terrorism anywhere in the world (Kadi, [2010]). Kadi
also claimed that three of his fundamental human rights had been breached: the right to a
fair hearing, the right to respect for property and the principle of proportionality, and the
right to effective judicial review (Kadi, [2005]). The Court of First Instance determined
that “it does not fall to the Court to verify that there has been no error of assessment of
the facts and evidence relied on by the Security Council in support of the measures it has
taken or... to check indirectly the appropriateness and proportionality of those measures.”
(Kadi, [2005], p. 284) Furthermore, the Court believed that to do so would result in their
“trespassing” of the Security Council’s prerogatives in maintaining international peace

and security (Kadi, [2005]).



After having his claims dismissed by the European Court of First Instance, Kadi
appealed before the European Court of Justice, still claiming that his fundamental human
rights had been violated by his listing under the 1267 sanctions regime. It was here where
the court delivered a landmark decision by contesting the Security Council’s counter-
terrorism methods and determined that Kadi’s cited fundamental human rights had, in
fact, been violated. Specifically, the court stated that, as pertained to Kadi, the contested
regulation:

“was adopted without any guarantee being given as to the communication of the
inculpatory evidence against them or as to their being heard in that connection, so that it
must be found that that regulation was adopted according to a procedure in which the
appellants’ rights of defence were not observed, which has had the further consequence
that the principle of effective judicial protection has been infringed.” (Kadi, [2008], p.
352)

The court also decided in favor of Kadi when considering the violation of his right to
property, stating that the contested regulation “was adopted without furnishing any
guarantee enabling him to put his case to the competent authorities, in a situation in
which the restriction of his property rights must be regarded as significant, having regard
to the general application and actual continuation of the freezing measures affecting
him.” (Kadi, [2008], p. 369) Therefore, according to the court, the freezing of Kadi’s
assets constituted an unjustified violation of his right to hold property. In making its
decision, the ECJ also confirmed its jurisdiction to rule over the lawfulness of Security
Council resolutions, stating that:

“the Community judicature must, in accordance with the powers conferred on it by the
EC Treaty, ensure the... full review, of the lawfulness of all Community acts in the light
of the fundamental rights forming an integral part of the general principles of Community
law, including review of Community measures which, like the contested regulation, are

designed to give effect to the resolutions adopted by the Security Council under Chapter
VII of the Charter of the United Nations.” (Kadi, [2008], p. 326)



As is demonstrated by the Kadi case, the 1267 regime is not without controversy.
The most controversial aspect of this regime is the act of listing individuals. Once the
individual has been added to the 1267 Committee’s Consolidated List, they are
immediately subjected to violations of the right to hold property (via the freezing of their
assets) and their due process rights (via the lack of a fair hearing, the fact that the
resolution did not permit listed individuals to see the evidence that had been submitted
against them, and that the principle of proportionality was not respected). At the same
time, the level of association a listed individual was required to have in order to be listed
in the first place was not clearly defined by the Security Council and the 1267
Committee, therefore making the criteria for association very broad (Michaelsen, 2013).

As part of its decision, the European Court of Justice stated that the Security
Council is bound by the principles of the United Nations, outlined in the United Nations
Charter. Specifically, the ECJ stated that “the Security Council, in discharging its duties
under its primary responsibility for the maintenance of international peace and security, is
to act in accordance with the Purposes and Principles of the United Nations™ (Kadi,
[2005], para. 229). In particular, the ECJ was making reference to the UN’s commitment
to protecting human rights as outlined in the UN Charter, “to promote the principle of
equal rights and self-determination amongst peoples...” (UN Charter, Art. 1). Therefore,
the protection of human rights has always been an important aspect of the United Nations
as a whole. The UN Universal Declaration of Human Rights defines human rights as
“rights inherent to all human beings” regardless of nationality, place of residence, sex,
national or ethnic origin, colour, religion, language, or any other status (GA RES 217 A,

1948). Furthermore, the Declaration includes a list of all the rights considered to fall



under the category of human rights. These rights include the right to life, liberty and
security of the person; the right to be free of slavery, torture, and cruel and inhuman
punishment; the right to equal protection from the law, including equal protection from
human rights violations, the right to an effective remedy for acts violating human rights,
the right to a fair hearing, and to be free from arbitrary arrest and so on (GA RES 217 A,
1948). The principle of promoting respect for fundamental human rights is binding on all
member states of the United Nations, including its various bodies.

The controversy between Kadi and the actions required by UN member states
under the resolution 1267 regime at core revolves around the listing of individuals on the
Consolidated List. Prior to resolution 1267, only states had been targeted by economic
sanctions. Now, however, individuals are being targeted as well. While targeted sanctions
in general, as well as the consequences that arise from them, were not unprecedented
prior to the adoption of 1267, the act of targeting individuals rather than state
governments was unprecedented, with the repercussion of being listed as an individual
suspected of committing acts of terrorism seen to constitute a violation of the UN’s
commitment to protecting individual human rights. As stated, once placed on the list,
assets were frozen, travel bans were imposed, and the right to due process of law was
immediately suspended. Moreover, the guidelines with regards to who exactly was to be
listed were rather vague.

It appears that norms surrounding counter-terrorism have shifted towards the
targeting of individuals. What is problematic however, is the fact that this shift has
occurred within a context in which norms surrounding human rights have also become a

question of security within the United Nations, and more specifically the Security



Council. While the human security framework has been well studied, the
individualization of security through terrorism and counter-terrorism is a more recent
development and its tensions and implications for the United Nation’s understanding of
security have not yet been fully considered. Therefore, this thesis will argue that a tension
does exist between the new individualized norm of security in the context of counter-
terrorism and the human security framework. It is this tension that allowed for the
development of a case like Kadi. In addition, the ruling of the European Court of Justice
in Kadi demonstrates that this tension exists, leading the Security Council to eventually

make changes to their 1267 sanctions regime post-Kadi.

Context

The UN and UNSC

The United Nations, and thus the United Nations Security Council, was founded
in 1945 following the end of World War II. Under Article 1(3) of the United Nations
Charter, the United Nations as a whole was assigned the task of achieving international
cooperation among member states “in promoting and encouraging respect for human
rights and for fundamental freedoms for all without distinction as to race, sex, language,
or religion” (UN Charter, Art. 1[3]); Fassbender, 2011, p. 2). Additionally, the UN
Charter assigned the Security Council with the task of maintaining international peace
and security, and provided the Council with the power to determine the existence of a
“threat to the peace, breach of the peace, or act of aggression” (UN Charter, Art. 39;
Shraga, 2011). The Charter further authorized the Security Council to take action by land,
sea, or air, when absolutely necessary, in order to maintain or restore international peace

and security, while requiring that UN member states make available the armed forces,



assistance, and facilities necessary in order for the Security Council to achieve its goal
(UN Charter, Art. 42; Thakur, 2006). Therefore, on the one hand, the Security Council
has its primary purpose of maintaining international peace and security. On the other
hand, however, the Council, as an organ of the United Nations, must abide by the
purposes and principles of the United Nations outlined in Article 1 of the UN Charter.
One of these purposes is the promotion and encouragement of respect for human rights
(UN Charter, Art. 1; Fassbender, 2011). However, there is no Charter-specific mandate,
pertaining to the Security Council, for the promotion, protection, and enforcement for
human rights, only for the maintenance of international peace and security. Therefore, the
Security Council’s requirement to respect human rights is only implied by the general
mandate of the United Nations as a whole in Article 1 of the Charter (Shraga, 2011).

In light of the atrocities committed during World War II, the United Nations was
founded in 1945 with the intention of maintaining international peace and security, and to
achieve international cooperation (UN Charter, Art. 1). Within this founding mission, to
the degree that there were atrocities committed during World War II, addressing and
improving human rights worldwide became an immediate concern. The recognition of the
ideological value of human rights principles by the great powers had sparked
expectations throughout the world that human rights would become the legal and moral
foundation of a postwar world order (Normand and Zaidi, 2008). The United Nations
took on primary responsibility for the promotion and protection of human rights as a
result of the strong demand for change to the world order in the aftermath of the war.
Following its inception, the United Nations General Assembly adopted the Universal

Declaration of Human Rights in 1948, which marked the first international expression of
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rights to which “all human beings are inherently entitled” (Normand and Zaidi, 2008, p.

188). However in 1948, at the time the Declaration was passed, consensus regarding the
enforcement of human rights did not exist. As a result, the Declaration was formed “as a
set of standards for humankind, with no enforcement mechanisms whatsoever”

(Osiatynski, 2005, p. 296).

The UN, UNSC and Human Rights

A major point of contention that was present throughout the drafting process of
the UDHR was the status of economic, social and cultural rights, championed by the
Soviet Union, and their relationship with Western notions of civil and political rights.
Cold War tensions between the Soviet Union and the United States ensued in a
ideological rivalry deepening the divide between those supporting human rights based on
economic, social, and cultural rights and those who championed human rights based on
civil and political rights and freedoms. The ideological rivalry plagued the Security
Council, resulting in a virtual decades long stalemate on any issues with a human rights
dimension (Genser and Stagno Ugarte, 2014; Osiatynski, 2005). The faction led by the
United States believed that civil and political rights should be given a higher value. These
countries were of the opinion that civil and political rights served as “protection against
government encroachment on liberty and integrity (i.e., torture, detention without due
process, restriction on speech and belief)” and were considered to be “absolute and
immediately achievable through judicial means, whereas economic and social rights were
relative and could only be gradually and progressively implemented through social
policy” (Normand and Zaidi, 2008, p. 209). On the other side of the debate, the Soviet

Union supported placing equal importance on civil and political rights and economic and
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social rights, including minority rights, “and the right to self-determination but only
through enhancing the government’s authority in these areas rather than accepting state
accountability to individual rights...” (Normand and Zaidi, 2008, p. 201). Two separate
covenants were eventually adopted: one on civil and political rights, the other on social,
economic, and cultural rights (Normand and Zaidi, 2008).

As a result of this stalemate, during the Cold War period, there were very few
important human rights developments in the Security Council (Forsythe, 2014). Despite
the internal difficulties during the Cold War, the Council did manage to debate and pass
several nonbinding resolutions pertaining to human rights issues, the most important of
these resolutions addressing the White minority rule in both South Africa and Rhodesia.
Specifically, Resolution 134 recognized “that the situation in the Union of South Africa
[was] one that [had] led to international friction and if continued might endanger
international peace and security” and therefore called on the South African government
“to initiate measures aimed at bringing about racial harmony based on equality in order to
ensure that the present situation does not continue to recur, and to abandon its policies of
apartheid and racial discrimination” (Forsythe, 2014, p. 124). It is important to note,
however, that the resolutions pertaining to both South Africa and Rhodesia did not make
any explicit mention of human rights, instead focusing on the issues as threats to
international peace and security in order to gain more support for the resolutions and to
later enforce an arms embargo on South Africa (Genser and Stagno Ugarte, 2014).
Therefore, during the Cold War “human rights were often idealistic aspirations obstructed
by a deadlocked UN Security Council...” (Wilson, 2005, p. 3). As a result of the Cold

War stalemate within the Council regarding the human rights debate, there were not
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many attempts made to find a “conceptual basis” for treating the two sets of rights
equally (Normand and Zaidi, 2008).

The end of the Cold War brought renewed attention to human rights both within
the United Nations and as a matter within international law more generally. With victory
apparently on the side of the West, consensus has been that the stalemate within the
Security Council over human rights was resolved in favor of civil and political rights
(Cardenas, 2009; Normand and Zaidi, 2008). The end of the Cold War marked the
beginning of an era where a debate over the changing nature of state sovereignty, as a
result of the increasing importance of human rights, would quickly ensue. While a
number of institutions dealing with human rights had developed after World War I1, they
quickly multiplied in the post-Cold War period, resulting in human rights norms changing
and evolving (Cardenas, 2009). Landman and Carvalho (2010) argue that human rights
have since become an “accepted legal and normative standard through which to judge the
quality of human dignity” (p. 8). They specifically define human rights as “political
norms dealing mainly with how people should be treated by their governments and
institutions” (Landman and Carvalho, 2010, p. 9). These human rights norms have
become entrenched within both international politics and international law, with the
United Nations and its various organs becoming the main symbol of authority in the field
of human rights. The goal of the international human rights regime since the end of the
Cold War has become the regulation of state behavior towards matters that had
previously been considered as internal state matters, however this regime is dependent on

“norms that enable the human rights community to hold states accountable for those
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actions that violate the dignity of individuals residing within their jurisdictions”
(Landman and Carvalho, 2010, p. 6).

In some ways, human rights and state sovereignty have always been at odds with
one another. Following the Cold War, human rights was made much more of a priority
with a unique link being drawn between human rights and security. Human rights have
given individuals the legal personality to confront states engaging in violations,
specifically as a result of the development of international conventions dealing with
human rights. As a result, “sovereigns are no longer able to claim absolute immunity
from other states’ interference within their own boundaries or even beyond their borders”
(Clunan, 2009, p. 9). Furthermore, Wilson (2005) list two significant factors that led to
the more prominent role of human rights in the “conceptualization and realization” of
collective security concerns. First, “in the context of rapid economic and political
globalization, a greater premium was placed on global solutions to international security,
and a contingent consensus emerged that human rights could play a greater role in
promoting stability” (p. 4). Second, the end of the Cold War brought about more scope
for responses from the international community to prevent mass human rights abuses
from occurring (Wilson, 2005). In the years leading up to the Cold War, the United
Nations as a whole had placed a higher priority on state sovereignty over human rights,
however this balance shifted in the 1990s as human rights became a much greater
concern and priority (Kumar, 2011).

With this changing landscape within the Security Council following the end of the
Cold War and the changing nature of state sovereignty also came a greater prioritization

of human security. During this time, much of the Council’s policies regarding human
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rights were in order to address issues pertaining to state sovereignty and deeming states in
violation of state sovereignty to be threats to international peace and security (Landman
and Carvalho, 2010). One of the main examples of the Council’s prioritization of human
security was the development and recognition of the responsibility to protect (R2P). The
R2P doctrine was one of the most important shifts to take place in the 1990s with regard
to the Council’s policies on human rights within a human security framework. Badescu
(2011) explains how the R2P framework addresses the “moral imbalance” between
sovereignty and human rights by approaching the idea of sovereignty as responsibility.
Furthermore, the right to interfere in a state where there are extreme violations of human
rights taking place results from the state’s failure to fulfill its responsibilities as a
sovereign member of the international community (Badescu, 2011). Individual states
began advocating for the right to intervene in order to stop mass human rights violations
in response to the failure of the UN to react in an appropriate manner regarding the
humanitarian issues in Rwanda, Burundi, Bosnia, Kosovo and elsewhere. “Their central
concern [rested] with whether the UN’s current regulations on the use of force [met] the
challenges of the post-Cold War world, and in particular the demands of addressing
humanitarian emergencies.” (Badescu, 2011, p. 1)

The conflict in Kosovo has become an important case study regarding the
Security Council, human security and the R2P framework, and human rights, and this
issue was debated extensively amongst states and scholars throughout the 1990s and early
2000s. The situation in Kosovo consisted of a European state government “flouting the
most fundamental rights of its citizens using disproportionate force to suppress

dissidents,” which had resulted in the killing of hundreds of civilians and forced hundreds
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of thousands of people to leave their homes (UNSC 3988, 1999, p. 5). With the President
of Yugoslavia refusing to comply with Security Council resolution 1199, which identified
the conflict as a threat to international peace and security, called for the violence to stop
immediately and for the immediate improvement of the humanitarian situation, the
Member States of the North Atlantic Treaty Organization (NATO) felt as though they had
no choice but to intervene, and the Council allowed this intervention to take place (SC
RES 1199, 1998; UNSC 3988, 1999). NATO’s intervention resulted in internal conflicts
among Security Council Member States, with some states believing that NATO’s actions
were in violation of the United Nations Charter and occurred without the Council’s
authorization. Furthermore, the Russian delegate stated that “the members of NATO
[were] not entitled to decide the fate of other sovereign independent states” (UNSC 3988,
1999, p. 2). In addition, other Council Member States expressed the view that the use of
force should only be a last resort, and must be a result of a Security Council decision. On
the other hand, Security Council Member States that were also a part of NATO expressed
their firm belief that NATO’s actions were the only way to stop the violence from
occurring and to prevent an even greater humanitarian disaster from taking place (UNSC
3988, 1999). In June of 1999, the Security Council adopted resolution 1244, which
authorized “Member States and relevant international organizations to establish the
international security presence in Kosovo” with the purpose of maintaining civil law and
order, as well as protecting and promoting human rights (SC RES 1244, 1999, para. 7-
11). It is therefore believed that the R2P framework provided a “prescriptive framework™

in order to address the protection of victims of mass atrocities (Ramcharan, 2011).
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As aresult, it can be argued that the post-Cold War era in the 1990s resulted in
significant changes in the Security Council regarding how human rights, sovereignty, and
security were dealt with. Through state interventions in situations such as that which
occurred in Kosovo, the Security Council extended its powers under Chapter VII of the
Charter of the United Nations “into matters that earlier belonged to the domestic
jurisdiction of states” (Kumar, 2011, p. 968). State intervention through the use of
military action taken without the consent of the host state government, proved to be a
major challenge to both the United Nations and the Security Council’s traditional
interpretation of sovereignty, where it was prioritized over human rights. As a result of
this change in the 1990s, the case of Kosovo and the R2P framework demonstrate the
conflict between both human rights and sovereignty that were present within the UN
Charter (Kumar, 2011). Furthermore, the concept of human security throughout the 1990s
consisted of a widening of the security agenda of the United Nations as a whole to
include more than just military security, shifting away from a traditional state-centric
view of security towards a focus on individuals (King and Murray, 2001; United Nations
Development Programme, 1994). This new concept of human security included threats
from hunger, disease and repression, in addition to “protection from sudden and hurtful
disruptions in the patterns of daily life” and was fostered by the United Nations
Development Program (UNDP) (Paris, 2001, p. 89; King and Murray, 2001). It was in the
1994 UNDP report where this concept was introduced for the first time, where human
security was outlined as a “universal concern” that was “relevant to people everywhere,
in rich nations and in poor” (Unite Nations Development Programme, 1994, p. 22). In

addition, “the components of human security are interdependent” in the sense that “when
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the security of people is endangered anywhere in the world, all nations are likely to get
involved” (United Nations Development Programme, 1994, p. 22). Therefore, human

security became a much larger priority for the United Nations following the Cold War.

The UN and UNSC in the Context of Terrorism

At the same time that security became defined with a more human orientation,
making the political and civil rights a matter of international peace and security, terrorism
was becoming a more central concern for the Security Council. Although not a novel
concern at first, the definition of terrorism and the objectives and courses of action within
the Security Council’s efforts to counter terrorism have, over time, changed dramatically.

The end of the Cold War brought about changes within the United Nations and
the Security Council regarding how to deal with terrorism. This thesis will show that
there has been a progressive shift from terrorism being treated as a state-centric problem
to terrorism as a transnational threat, and with it an individualization of the threat of
terrorism. My analysis will focus on norms surrounding counter-terrorism policies and
how these have impacted the definition of terrorism. The consequences of a progressive
individualization on the human security paradigm raise questions about the Security
Council’s counter-terrorism policies and their implications for human rights.

While terrorism has been a central concern, and evidenced in the concerted efforts
through 1267, it was not always this way. Initially, terrorism was considered to be a
domestic problem and therefore not something that the UN concerned itself with. While
terrorism did eventually become a concern due to hostage-takings and aircraft hijackings,

the concern surrounding terrorism was very different than the targeting of individuals
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today. The thesis will explore this shift, how and through what mechanisms norms around
terrorism change, and how these changes have resulted in the Kadi case.

In 1999, following the increasing popularity of the use of UN sanctions against
Libya, Sudan and other states, the Security Council passed resolution 1267 as a means of
combating international terrorism and imposed aviation and financial sanctions against
the Taliban regime in Afghanistan. Resolution 1267 was passed in response to embassy
bombings in August 1998 in Kenya and Tanzania, which were deemed to be acts of
terrorism conducted by Al Qaeda and Osama Bin Laden (Ginkel, 2010). The purpose of
these sanctions was to convince the Taliban regime to end its support of international
terrorists. Specifically, these measures were implemented as a response to the Taliban’s
failure to stop providing both training and sanctuary for terrorist organizations in
Afghanistan.

This decline in state-sponsored terrorism however, gave rise to a new form of
terrorism: transnational terrorism. Instead of depending on certain states to provide them
with safe havens, these transnational terrorist organizations would use weak or failing
states as training bases. At the same time, these groups would rely heavily on financial
support from a number of non-state actors throughout the world, including religious
organizations, philanthropic foundations, and wealthy individuals. Since the 9/11 terrorist
attacks, the perceived threat of transnational terrorism has greatly intensified, while states
openly supporting terrorists has continued to decline (Heupel, 2007).

Within this already changing context, the terrorist attacks of 11 September 2001
(9/11) not only significantly changed the status of Security Council resolutions, as they

were being adopted with a more general and abstract character, but also marked the
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beginning of another change regarding norms of security. Throughout the 1990s, the
focus of the United Nations and the Security Council was on the protection of human
security and finding a balance with state sovereignty when taking action. While terrorism
had been perceived by the Council to be a threat to international peace and security since
the early 1990s, the use of unconventional weapons (for example, airplanes) required the
Council to enforce new security measures in order to address these threats. As a result,
terrorism has become one of the most important issues the Security Council has had to
deal with since the end of the Cold War stalemate (Flynn, 2007; Freeman, 2005).

The Security Council determined immediately that the acts of the 9/11 terrorist
attacks constituted a threat to international peace and security, and believed that the
security measures comprising the 1267 regime would prevent resources from reaching
these terrorist organizations (Ginkel, 2010). Therefore, the requirement of UN member
states to freeze the assets of those individuals associated with Al Qaeda, Osama Bin
Laden, and/or the Taliban was the most fundamental component of the resolution 1267
regime. In addition, the creation of the 1267 Sanctions Committee, a subcommittee of the
Security Council, run and overseen by Council members with the purpose of overseeing
the implementation of resolution 1267 and the targeted sanctions, was unprecedented
(Mendelsohn, 2014). It was the Security Council’s passing of resolution 1267 in 1999
that resulted in the adoption of subsequent resolutions modifying the 1267 sanctions
regime in order to target individuals deemed to be “associated” with terrorism following
the 9/11 terrorist attacks on the United States. It was the 1267 sanctions regime that
resulted directly in the development of the Kadi case, which was a direct example of the

tension surrounding norms of security. The Kadi case was chosen as a case study for this
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thesis as a result of the case’s focus on individuals, which was not as prominent in other
cases like Al Barakaat and Nada. While Al Barakaat is often mentioned in conjunction
with Kadi, it is a case about an organization for Somali refugees, therefore making it an
entity and not an individual. In addition, with Nada the focus was on the actions of
individual states and not on the Security Council, which is an important aspect of the
thesis (Kokott and Sobotta, 2012). Furthermore, as a result of Kadi’s differing judgments
at both the Court of First instance and the European Court of Justice, it was best
positioned to allow for the exploration of a potential shift in norms.

Conducting a discourse analysis, the findings are that counter-terrorism policies
have evolved over the last few decades in the UN Security Council. Furthermore, there
has been an individualization of security that is conflicting with the notion of human
security. There are three bases of analysis that will be used in this study that combine in
order to show the construction and consolidation of a norm: objectives of counter-
terrorism policy, targets of counter-terrorism policy, and tools for combatting terrorism.
These three bases of analysis will be applied throughout two phases of terrorism that can
be extracted from studying the Security Council’s counter-terrorism policies. The first is
the state-sponsored terrorism stage, where terrorism was seen as a global problem that
required action and involvement from the Council. The second is the transnational
terrorism stage, where terrorism has become perceived as operating through transnational
networks instead of being supported by specific states. In the second stage, many more

states had become targets of terrorism.
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Organization of the Thesis

This study will be organized into four chapters. Chapter one will start with a
discussion of the theoretical and methodological framework and why this study draws on
constructivist theory to conduct a discourse analysis through which it will analyze the
development of norms surrounding counter-terrorism. Chapter two will analyze the
development of the norm of the individualization of security through two stages of
terrorism: state-sponsored terrorism and transnational terrorism. It will analyze the
specific aspects of the Security Council’s counter-terrorism policies that have shifted over
time in order to allow for the development of this new norm. Chapter three will look at
these changes in the Council’s counter-terrorism policies within a human rights context in
order to show the implications these policies have had for human rights. The Kadi case
will be discussed as a case study that is a direct example of the nexus where security,
both through human rights and counter-terrorism, has become “individualized.” The final
chapter will look at the implications of Kadi, and what these implications are for the UN

Security Council, counter-terrorism, and world politics in general.
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Chapter 1: Theoretical Framework

Constructivism

When discussing terrorism, Makinda (2006) discusses how both terrorism and the
war on terrorism should be viewed as products of norms that have been socially
constructed, as they are both constituted by ideas, cultures, and identities. Furthermore,
he argued that security is considered to be the preservation of norms, rules, interests,
institutions and resources, as well as the protection of people. While counterterrorism has
emerged as a reaction to the threat of terrorism, it has become “a continuing practice that
anticipates, prevents, or pre-empts terrorist activities,” and is therefore something that is
conceived within norms, rules and institutions (Makinda, 2006, p. 27). Along these lines,
this thesis will adopt a constructivist approach to the study of counter-terrorism and its
implications for human rights. A constructivist approach will help with the understanding
of how norms surrounding counter-terrorism have developed over time and how these
norms have resulted in the Kadi case. More specifically, the constructivist approach will
provide an understanding of how the UN Security Council’s counter-terrorism policies
and practices express the development of new norms, thus allowing shifts in norms to be
traced. This approach studies the world not as a set of objective practices, but as practices
that shape the world. Within a constructivist approach, special attention is paid to the
development, diffus