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The principle has long been that all infbrmatioh held "

by the government is secret unless the government decides to
L l -~

release it. If access to'sﬁch information is requeéted,‘no reason
need be given for denial of the request. There is no pattern to
the reasons for secrecy that are given by various govermment
departments, and something that is deemed secret by one department
could easily be made public by anothef. In general, it would not
be possible to compel production by way of mandamus becéuse of the

—

difficullties of establishing standing and a statutory duty to
2 .

produce.

The reverse principle, practised in countriés such as
Sweden and the United States, is that all government information
should be released unless the government can make a good case for
keeping it secret. Demands for freer access to government
information in Canada are not new. As long ago as 1965, Proféssor
D.C. Rowat published his landmark éaper attacking the principle
of administr;tive éecrecy in Canadaw "How Much Administrative

b

Secrecy?". New Democratic Member ?/ Parliament Barry Mather

1. With the recent exception of J:;tain personal information, as
provided in Part IV of the Canadian Human Rights Act; see
infra, Chapter V, Section (1)

2. Most statutes are either silent with regard to disclosure or
expressly stipulate non-disclosure. It would be impossible for
an individual seeking public information in which he is not
involved to show a "special interest [in the subject matter of
the suit] ... over and above that of the general public" or an
injury "different in kind and quality from injuries suffered
by the general publie". D. Mullan, R. Franson quoted in
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introduced a private member's bill on government admidistrative
disclosure every yéar~from ;965w£on19?0, as.did Progressive
Conservative Member Gerald Baldwin from 1969 to 1974. On March 15,
1973 a Cabinet Directive was issued which required all departments
and agencies to provide information to Members of Parliament except
where: the information fell_within the scope of- sixteen enumerated
exemptions, but the Opposition and the news media considered it
too vague, too broad and toc restrictive. In ‘June, 1973 another
Cabinet Diﬂective confirmed the "thirty—year rule" in effect -since
. May, 1969. .Sefald Baldwin's 1974 Bill (C-225) was referred to the
Standing Joint Committee on Regulations and Other Statutory
Inétruments. In February, 1976 Parliament adopted unanimously the
Committee's report approving in principle the concept of freedom
of information legislation. In September of 1976, the Canadian
Bar Association apbroved a resolution:

that access to information legislation be enacted

\ by the Parliament of Canada and all provincial
; legislatures in Canada creating a statutory right

of persons to obtain access to information held by

all governments or their agencies, subject only to

a limited list of narrowly defined exceptions, with

any refusal to provide such information and any

unreasonable delay or costs subject to review and

enforcement -by the courts on the merits with the
burden of proof on the government. :

+

7. Murray Rankin, Freedom of Information in Canada: Will the
doors stay shut? (C.B.A., 1977), at p. 9

3., (1965), 31 Canadian Journal of Economics and Political Secience 479

4. see infra, Chapter III, Section (5)
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In June 1977 the Government produced a Green Paper, Legislation

on Public Access to Covernment Documents, outliﬁing possible

co&rses of aétion, but it was condemned for the "paucity of its

analysis. the blurring of its stated options, and.the misrepresentation

of the goals,aﬁd practices of E;:edom of information legislation...".5

In June 1978 the Standing Joint Committee tabled another revort

5efore Parliament, which outlined ~a framework for freedom of

information legislation, embracing the key principles recommended

by the Canadian Bar Association before the Committee, including

the need for independent judicial review. The Conservative

Governmeﬁt introduced_?ill C-15 in October 1979, but the fall of

the Government prevented passage. The succeediﬁg Liberal Government

‘introduced Bill C-43, a revised version, in July 1980, and this

Bill passed second reading ana was referred .to the Justice and Legal

Affairs Committee on January 29, 1981. | ‘
This thesis proposes that public accesé to government-held

information is desirable, and that Bill C-43, although it possesses

some comhendé%le features, falls short of providing éffgctive

access to government-held information. On the positive side, the

legislation abolishes the doctrine of Crown privilege; provides

1imited quicial review of denials of access; provides a

mechanism for third parties who have supplied information to the

5. Rankin, op. cit., footnote 2, at p. 133
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gcvernmeht:'cr who._would be advergely affected by disclosure of
cerfain information, to make their views known in order to allow
a balancing of interests; and expands access by individuals to
ln;ormatlon about themselves. Among its defects are the llmlts
placed on judicial review 'in key areas; an unnecessary exemptlon
relating to federal prov1nc1al negotlatlons--the failure to reform
the classification system and the Off1c1al “Secrets Act; an
unnecessarily broad exemption relating to law enforcement;l
inadequate provision fcr the balancing of competing interests

with regard to ﬁersonal information; the failure to delineate

‘¢learly the relationship between the accesé\legislation and other‘

: secrecy provisions; procedural barriers to access, and 1nadequate

R

controls on the collection and use of personal 1nformat10n. These
issues WJIIEBE‘EXEWIHBd—by comparing the provisions of Bill C-43
with other proposals for legislation, as well as with similar

legislation in other jurisdictions.
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.\ CHAPTER I

ARGUMENES FOR AND AGAINST ACCESS

The Iaqk of puﬁlic access to government information is

said to have "contributed to the developing lack of trust between
the people of Canada and‘;he govergment ...[ieadingg to what can

;
be termed a crisis of cghfidence". Some public servants

" apparently view the St#te as an entity unto itself, under no

obiigatign to furnish'information to the public. Under a somewhat
propagandistic model pf information management, bland or selective
information is cosme%ically packaged for dissemination to a |
gassive audience. Demoﬁratic freedom is threatened by an amorphous
administrative staté which people feel 1little hope of influencing,
by a system in which many of the decision-makers are anonymous,
and by a bureaucracy thgt lacks sufficient'accountability, either
directly or indirectly, to the public.?
Advocates of freedom of information legislation argue,
that it is a fundamental "political right of the people of Canada

U

to be iﬁformed by their government concerning the public business

‘that they may protect and preserve the democratic principles of
8

the constitution”. In other words, access to government information

6. CBA President, A. Boyd Ferris, Feb. 9, 1977, quoted in Rankin,
ope _cit., footnote 2, at p. 130 ©

7. John McMillan, Freedom of Information in Australia: Issue Closed,
(1977), B8 Federal Law Review 379, at p. 385

-’.‘J “~
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_can promote effective accountability,_since the publicfé judgmgnt
of the choices taken by government depends' on knowihg tﬁe informa%ion,
aﬁd options available to the decision-makers. Those most affected
will be able to supply relevant info;mation and correct inaccurate
informatiﬁn. Public confidence would'be maintained by making decisions

in such a way that all those affected believe them to be fairly

9 7 .
made and based on complete information. On the other handz while

" openness may increase informational imput into decision-making, it
‘geems likely that it will also slow down the process, and if a
broader range of interests becomes directly concerned, it may become

even more difficult to reach decisions acceptable to all interested
10

parties. Nevertheless, accountability should be as imﬁortant as

administrative convenience in a democracy.

Access to government information'would‘also_make it

- 8, Preamble to draft Freedom of Information Act 1979, prepared and
released by Gerald Baldwin, M.P., Aug. 23, 1979; see also report
of B.C. Prov. Council of CBA (1977): fundamental rather than
procedural right "because without this right, our other
fundamental rights lose much of their meaning"; but see Smiley,
quoted in Murray Rankin, Freedom of Informations Two Research
Publications, (1979), 5 Canadian Public Policy 413, at p. Lilys
not a "human right®, but at most a "highly-preferred human claim",
and to the extent that many of the arguments derive from the
United States and its philosophical basis in Lockean notions of

popular sovereignty, the issues have to be reformulated for the
parliamentary context.

9. Robert Franson, Access to Informations Independent Administrative
Agencies, (L.R.C.C., 1979), at pp. 5-8 '

10. Robert Je. Williams, Official Secrets and Open Government: A
Reappraisal, (1979), 50 Political Quarterly 100, at p. 104
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easier for scholaré and other interested citizens té stﬁdy the
workings of go?ernment and conduct research. The govérnﬁent has
become.perhaps'the most important single institutional repository
of information about out society and its political, economic,
social and environmental problems. In some areas, the government
is virtually the.only significant source of infdrmation. Since
such information is developed at public expenée, it can be argued

. 3 11
that it ought to be publicly available whenever possible.

R Ohe~ofwthemarguments~fréquent1y made“inncquntries with
Westminster-type Parliaments against adoptihg'the type of freedom
of information legislation found in the United States or Sweden

involves the alleged erosion of the doctrine of ministerial

.12 13
responsibility, which Geoffrey Marshall describes this-way:

Ministets, as. the Crown's servants, carry on the
executive government of the country. They accept
legal responsibility for the use made of the royal
prerogative and for the advice which thay give to the
Crown. They are politically accountable to the House
of Commons both colleg¢tively and individually. They
must by convention resign if defeated in the Commons
on an important policy issue. A Minister as head of
a department should resign if he is found to be at
fault in the running of it or if important errors
are made by civil servants under his control which
are of such a kind that they imply inadequate
supervision by the Minister.

1

11. John Roberts, Legislation on Public Access to Government
Documents (1977) (hereinafter cited as Green Paper), at p. 3

12. E.ge, ibid., at ppe 2, 4-5; for a classic early exposition of

' opposing views on open government in a Westminster-type system,
see Gordon Robertson, O0fficial Responsibility, Private Conscience,
and Public Information, Transactions of the Royal Society of
Canada, Series IV, Vol. X{1972).149 and reply by Gordon Fairweather,
Why the sacred cow should die and the public 'should see more,

The Globe and Mail, Sept. 9, 1972, p. 7 , :
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In the United States,\ﬁPe concept of ministerial responsibility
.does not exist. Because &f the separation of powefs befweeh the
.'exeoutive and legislative branrches of government, Cabinet members
do not answer:to.the legislature on a da&-to—day basis for the
adminisffation of their departments or for government policy as a
whole. In Sﬁeden; Ministers are ooIiectively responsible to 4
Parliament, buf with Tew exceptions they are not individually
responsiole‘for the conduct of administration in their re pective
‘.poliey fields,_ which is in the hands of a large number of autonomous
1'adm1nlstrat1ve boards, where ‘most public servants are employed.ﬁ
These constltutlonal differences are often cited by crltlcs who,
claim, that the forms of open government found in Sweden and in the
United States are therefore unsuitable for Parllamentary governments
of the Westmlnster type. | o f'
There is, however, a tendency to exaggerate the efficacy
‘of thextraditional arrangements. In pradtlce, Parliament has little
control over a majority government. The growth in importance of the }
pferogative poWefs has also strengthened the executive branch, to |
the defriment of Parliament. In the senge of being subjegt to sanet;on,
a Minister 1s answerable only to hlS party colleagues. There is a -
tendency to debate any error’ or abuse in admlnlstratlon ln_é@e

- context of an Opp051t10n challenge to the Government rather than

< 1n reference to the error or abuse disclosed. Advocates of open

o~

=

13. Renkin, op. cit., footnote 8, at p. 415 7 un
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government believe that Parliament needs to have more information
. about government decisions in' order to hold it to account. Frank
~~.\NWalker, the Attorney-Genéral for New South Wales, has argued .
p;;gaéﬁivelx;thaf a miﬁisﬁéf‘s dependence on senior advisors, His
ability to be "sEIéc%@vé“ and to distort answers in the House, the

reality of party solidarit&??éﬁﬂxihe inability of Members to get

sufficient information to ask intelligent quest%onéfin the House

all indicate that meaningfui freedom of information islation g
WOuldhactgally'iﬁcrease a minister's accountability\tjg;;;zzzﬁé .1 .
Although the legislation would narfowiministerial descretion, t::\\\ﬁxgxx\\\
;ministér would Efill be responsible for ensufing that the Act was | ?
carried.oﬁf‘with éesﬁect to doduments'emanating from his department

‘and.- declding in the first instapce_the_appliéability of certain

exembtions. ‘

| The doctrine of ministerial reSponéibility has been

considered especially significant withp£égard to(;;;\}eview process.

If decisions on the applicability of exemptions to requested
material, taken by a minister or in his name, were subject to
mandatory reversal by some réviéw.mechanism with power to require¢
release of documents, it was felt.that the exercise of ministerial
responsibllity could be eroded.ls The issue of ministerial
responsibility is not in question when_the court reviews the use

of a class exemption, i.e., an exemption drafted by reference to

14, Quoted in Rankin, op. cit., footriote 8, at p. 416

¢

15. Green Paper, footnote 11, at p. 5 ‘ v

—
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a defanite category of exemptable doeuments; such as Cabinet
documents; or reviews an exemption.expressed in terms of an interest
other than a public interest for which a minister is accountable |
to Parliament. If the court. can substitute 1ts own judgment fef the
minister's decision as to the poséibility of injury to national .
defence, for example, it is said that the mlnlster will be |
accountable to Parllament for consequences flowing from a flnal
decision that. the legislation prevented him from taking. The
Cabinet Discussion Paper released with Bill C-43 examined verious
ways to reconcile ministerial responsibility widh the legisfefioheglf
there were a compleﬁe enial of review, it might lead to coneern
4hat ministers were using a non-reviewable exemption to prevent
release of information that ought to be released. There couldibe.
review by-the Information Cémmiseioner to ensure that there were
no arbitrary deniais. but the final decision on disclosure would
remain with the minister. Finally, there was the option adopted
in Blll C-43 -~ a two-tier - system, even for publlc policy exemptions,
except that instead of .making a complete review as to whether the
gpecified injury would occur, the Court would make a determination
only as to whether it was "reasonable®” for the minister concerned
to come to that conelusion. If it found that he had not acted
reasonably, it could order release of the documents so refused.16

Against these arguments, if can be urged that there is

16, Francis Fox, Access to Information Legislation (Cabinet
Discussion Paper, 1980), at pp. 20-21
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no legal impediment. to Parliament's enactment of legislation that

would contravene the convention of ministerial responsibility. As

,eégéutive actidtn. Whenever a court declares that an administrative;
decision by a minister was wrongly taken -~ whether such;judidial
intervention is justified by referencelfo jurisdiction, vires,
natural justice; or even "reasonableness" -~ the court is in effect

« . regtricting executive power. .
. <A

—

The courts are the natural forum for‘décisions on the -
exerciéé'of_gppstitutional or civil rights, and in freedom of
information'législation a new citizens' right is created. Without .

a tfuiﬁ'indepeﬁdent review process to examéne documenﬁg and apply
only-the statutory criteria, any system of-access_to-ggvern@ent
iﬁformaﬁipn becomes meaningless and self-sServing. Only the judiciary‘
has the légitimacy necessary to override executive determinations
with respect to national security documents. In Conwéx Ve Rimmer,l?
the House of Lords did not hesitate in concluding that the courts,
not the Executive, must make the fina; decision cqncerﬁing production
of government documeﬁts.18 The assertion by ministers that no judge |

can be properly made aware of all factors to consider in

17. [1968] A.C. 910 (H.L.)
18. See infra, Chapter III, Section (2)

4!';‘.

.
-~
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a freedom of information decision is based on one of two assumptions:
either that the ev1dence or, arguments that the mlnlster can advance
to support non dlsclosure is so 1nsubstant1al or ephemeral that

hé could never\hope.to persuade an independent person of its worth;

~or that a judse lacks the intelligence or capacity to understand

the evidence or arguments and to glve it the approprlate weight.
Either assumption is totally untenable.19 ‘
Related to the doctrine of ministerial responsibility-
igs the conventien oflthe anbnfﬁity and politicai neutrality of the
ubliciservice. A code of ethics has developed. embraéing anonymity»
discretion, QOnformlty and conservatlsm, to ensure that the publlc

\

gerve any government. The lines of .accountability and responsibility

service operates as an extension of the minister's will and can

are exclusively towards the minister; the public service is

answerable to ministers, as ministers are to Parliament. It is

" “argied that decision—makers‘need expert advice, given fully and

frankly, but - that no public servant can offer advice fully and

frankly if he knows that his views may be made publie and distorted
e 20

'by the "prism of partisanship”. Individual public servants who

signed reports, memoranda or letters subsequently released to the

publlc might become the subject of publlc comment and would be
21 ~

"-unable to respond. As well, it is feared that advice in such

19. Rankin, op. 01t., footnote 2, at pp. 120-128; but see J.M. Evans,
Comment (Public Interest Immunity and State Papers), (1980),
58 Canadian Bar Review 360 on considerations involved

20. Green Paper, footnote 11, at p. 2

21, In the United States, the names of individuals who sigﬁed,gepefts
are removed.



documents might be construed in the media and in Parliament as

.
embarassing to the minister or his party, even though such advice -~ -

did'not represent government-ﬁolicy.:Ministers might try to avoid

~
N,
S

the embarassment of a difference between advice and_thé final
decisign by surropndingﬁfhemselves with political appointees*br :
yes-m;n. On the 6ther hand, the disclosure of recommepdations'méde'
within the framework of éxisting government policy might éripple

) .k;aégﬁhe ability of ministers 6%. a new government of a different pagty

N

to enter into relations of full mutual confidence with senior
22, _
public servants. ' -

Some cri%icsf;however, have urged greater answerability
to the legislature and&bublic on the part of senior public servants,
since the "centre of gravity" has shifted to them from Cabinet
'Ministers, who must increasinglyhﬁéfer tp their expertise, with

" the growfh and complexity of governmeﬁt aétivi'by.z3 An elitist

‘ attitude is sometimes found in senior bureaucrats, who consider
themselves custodians of the public interest because of their
unique knowledge and experiende; ané resent attgmpts bK outsiders
to disturb their traditional and familiar procedures.2 Neverth;Iéss.
even in the.absence of anonymity, the deep-rooted iﬁtegrity and
22. Green Paper, footnote 11, at p. 4
23.Bankin,«o§. cits, footnote 2, at p. 113; Kenneth Kefnaghan,

.- Freedom of Information and Ministerial Responsibility,

(Commission on Freedom of Information and Individual Privacy, -
Ont., 19?8),_gt pe. 28; McMillan, op. cit., footnote 7, at p. 396

2"[’. WilliaﬂlS’ 02- C_i'tt, .;foo'tno.te 10, at P 103; MCMillarl, OE. Cito,



-1l-

profesg}onalism of the senior puﬁlic gservice should prompt it to
continue providing objective advige. |

~In any case, most of the feared ill effects of disclosure
on policy advice can be avoided by sepafafihg documents, as VA
provided in the system established for.Cabinet.doLuments in 1977.
Factual informatiop‘aﬁd policy options were to be contained in a
discussion paper, which could be released when the Cabinet's
decision had been announced, whilg_fhe recommendations of public -
servants and political considerations were to be‘kept séparate,

In practice, few discussion papers were released.

Another argument against freedom of- 1nformat10n leglslatlon

involves the high administrative costs that would supposedly.result.

It is difficult to determine how real such fears are. Some sources
insist that such leglslatlon exacts a heavy cost, ‘both in flnanclal

terms and in 1ost time for off1c1als. On the basis of Amerlcan

figures, the Green Paper estimated the cost to departments at ahout

10.5 million dollars, plus 800,000 to 900,000 dollars for the
central co~ordinating unit and another 800,000 doliars fér'the

Information Commissioner. On the other hand, figures cited by

footnote 7, at p. 396; Harold C. Relyea, The provision of
government information: the federal Freedom of Information Act
experiernce, (1977), 20 Canadian Public Administration 317, at
PD e 320-322 ("Hobbesian bureaucrat")

25. See dlscus51qn of pollcy advice exemption, infra, Chapter IIT,
Section (&)

- 26. Green Paper, footnote 11, at pp. 26-27; John H. Shenefield,

(Associate Attorney-Ceneral), Amending the Freedom\pf Informatlon

Acts A Sneak Preview (March, 1980), at pp. 9-10
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Professor Franson and the Canadian Bar Association estimate the N
. _ 29 _ i
The Greeri Paper appears

cost at less than two million dollars.
to have disregardgd.a%}/@f the agencies that reported small or
negligible costs. Avéfage costs per request ﬁéry from figures in“
the tens of dol;ars to figures in the hundreds. As well, éosts
‘$nelude activities such as discovéry that would bg\carried'an
anyway. Whilé adm;nistration of the amended Freedom of Information
Act with strict time limits has been costly for some agencies.28 -
high costs can be attributed to an ungsualsio%pme of requests

l(in the case of the C.I.A. and F}B.I;); thé‘necessity of hiring

and training'new staff, and the inadequate allocation of resources
in the past. Initiai‘cﬁsts will probably be fag)higher than those
inﬁurred in more normal or routine operations in yeafs to come.
Another factor may be the use of upper-level staff iﬂ administratiqﬁ
of the Act when lo&er—level staff could havé been effectively used.
In some agencies, for instance, the Freedom of Information Act unit
may only deny requests, and grants of access can be made only by
the head of the. agency, who undoubtedly has other demands on his

29 _ |
time.

'27. Franson, ops. cit., footnote 9, at pp. 59-60; Freedom of Information
in Canadait A Model Bill (CBA, 1979) (hereinafter cited as CBA
Model Bill), at pp. 14-15

28. But the costs of han@@Mng requests under both the Freedom of
Information Act and the Privacy Act are far less than one per
cent of total departmental budgets. Donald C. Rowat, Freedom of
Informations The American Experience, (1978), 58 Canadian Forum
(Septmber) 10, at p. 12

29. Relyea, op. cit., footnote 24, at pp. 335-339

§
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Apart from-the question of ministerial responsibility,

judicial review has also been criticized on the basis of costs to
1itigénts and the addition to the court's caseload. The,creen Paper

estimated the average cost to the applicant of litigating an appeal

.underrthe American litigation as ten thousand dollars, but this

30 .
has been disputed as much too high. In the United States, experience

Bk

gained in handling a number of cases and the development of standard

forms and precedents have already substantially reduced the cost

per case, a trend that may be expected to continue. The Infqrmation
Commissioner's role as an informal mediator should reduce resort
to the court. As a number of the more controversial e£émptions are

judicially interpreted, applicanfs'and department officials will be
N IR 30a
guided by such decisions, and the number of appeals should decrease.

When an appeal does reach the court, the American'législation
provides that the court may assess against the United States

reasonable attorney fees and other litigation costs reasonably incurred

31

in any case where the complainant has substantially prevailed.

. : J

29a See supra, pp. 7-12

30. Rankin, op. cit., footnote 2, at pp. 146-147; CBA Model-Bill,
footnote 27, at p. 15

30a- CBA Model Bill, footnote 27, at p. 15

31. Also section 19 of CBA Model Bill, footnote 27. Cf. section 47
of Bill C-15, section 54 of Bill C-431 costs in discretion of
Court, shall follow the event unless the Court orders otherwise,
but costs to applicant, even if not successful, if case has
raised an important new principle. A number of citizen-aid
organizations, such as the Freedom of Information Clearinghouse
and the Project on National Security and Civil Libverties (latter
‘headed by.Morton Halperin, a former deputy assistant secretary

of the Dept. of Defense) and "store-front" legal firms have sprung
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Most Amerlcan courts do not find Freedom of Information Act cases
burdensome. It is true that all Canadlan cases, w1ll be in the "
Federal Court 1nstead of being spread throughout the system, but
the Court w111 soon galn spe01a1 expertise in the area, as has
'happened in the Dlstrlct of Columbia Court Whlch has spec1al
jurisdiction. - : .

To sum up, although open government may-sometihes make
decision-making more difficult, it is important to government
accouutability for the public to have more information oooutfthe.-
:way government‘ooerotes. Freer access to government information
can also play an important Yole. 1n hlstorlcal or other research.
| ‘Desplte the constitutional dlfferences in Sweden and the Unlted
States, freedom of information legislation is not Jnc0mpatlb19
with a Westminster-type system of government.32 It may even
enhanco';inioterial accountability to.Parliament. There should be .-
full judicial rev1ew except in those areas that involve "polltlcal
judgment in its most classic form" 32a Without independent review,
any leglslatlon would be nelther credible nor: effective. Although

there may be advantages to increasing publlc service accountability,

the most practical solution to the feared ill effects of dlsclosure

up in Washington, which take on cases for citizens, pay the
costs if they lose and collect costs at the full legal rate if
they win. Rowat, OD. c1t., footnote 28, at pp. 11-12

32. This was the conclusion of the Senate Constltuatlonal and Legal :
Committee in Australla in its 1979 Report. See infra, Chapter II,
Sectlon (3)

32a CBA brlef to Commons Commlttee, Mar., 1981 Natlonal, April 1981, D 2
See infra, p. 46

a
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is the separatién of factual material from édvice and opinions. It
Séems.probaé?b that the cost of implementing freedom 9£_information
legislétion would not be disprdportionaté toAthe benefits that

would result, although there may be initial difficulties, as in the

case of requests under Part IV of the Canadian Human Righfs Act.

.

33, See infra, Chapter V, Section (1)
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' CHAPTER II

~FREEDOM OF INFORMATION IN OTHER.JURISDICTIONS

%1) SWEDEN - | - |
\' Sweden has had freedsm of informafion legislaéién
favburable to open government since the eightéenth céntury. The
currént legislation is the 1949 Freedom of the‘?rgss Act, which
A formé part of the Swedish constitution. Chapter 2, arficle,l
providess "to further free exchange of opinion andLgeneral.
enlightenmeht, every Swedish citizen shall have free access to
of ficial documents ...“.'& ThetAcgsallows restriétidns on access'

that are necessary on account ofi

(1) the security of the state or its felgﬁions
to other states of international organizations;

(2) the state's central finanecial, monetary or
currency policys;

r

(3) the activities of public authorities fop'inspection,
control or supervigion in other cases;

— (4) the activities to prevent or suppress crime;
(5) the economic interests in public activities;

(6) the protection of the personal or economic _
i circumstances of the individual; or t

(7) the protéction of species of animals or planis.

34, This includes not only natural persons enjoying Swedish
citizenship, but also Swedish legal pérsons under civil lawe.
For all practical purposes foreigners in fact have the same
rights. Sigvard Holstad, Sweden, in Administrative Secrecy .
Y in Developed Countries (Edited by Donald C. Rowat)(1979), at p. 33

35. Ibid., at p. 37
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It is further prov;ded-that “the specific cases in WQich official

. decumente‘are to Be'kept secret ... shall be closely defined in
special leglslatlon", which is the 193? Law on Curtallment of the

| Right to Demand Official Documents. Except for.the categorles of
foreign affalrs and national defence, it llsts exceptlons in narrew
and limiting detail. ° By virtue of forty—two sections covering

Ebout 250 categories of. documents which may be withheld, restrictions -

37 .

on access are . greater than are generally belleved.

Swedlsh citizens 1dentify documents they want from ubllc

registers describing official files, alth these registers cover
only a fract%on of all documents produced in offices of the Swedish

: 3 . o
government. Reglsters are normally publlc even though they contaln

entrles concernlng secret’ documents. Otherwise, the public would _
be unaware of the existence of secret documents and would be unable %
to submit the queStieh of access to euch'documents to the competent
authorities. Requestors may inspecf documents or obtain copies.
If infofmation is not exempt, it must be produced "immediately or
as soon as possible". Theré is no obligation.to release a document

_iﬁ’: | “'.

~ 36. Donald C. Rowat, Comparative Survey, in Administrative Secrecy
in Developed Countries (Edited by Donald C. Rowat)(1979), at p. 3

' 37. Kernaghan, op.-cit., footnote 23, at p. 32
38. Green Paper,‘footnote 11, at p. 20
39. Holatad, op. cit., footnote 34, at p.- 4k
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thafuis not "official" (in_the keeping of an authority and received
‘or  dvawn up by an authority) or aﬁ“official'documént that is secret

A

- because of its contenfé: A docﬁmeh%.is:to be considered as drawn

“up when it has been qisﬁatched or, if it is“to.béJﬁsed only within

' 3 the authofity, when fhé case or matter to which the document be}ongs

has been Tinally settled. Memoranda made within an authority

excluaively for the presentation or preparation of a case or matter

’;cqulre the character of official documentSHUnly if they ar;\flled

with other documents in the case “or matter. Notes that contain

factual information of importance for “the decision, e.g., notes

of "what someone-has said during a cqnversafibn“wit an official

of .an authorityfﬂmpst be kept and filed with other documents'in

.. the matter. As amended in 1978, the Freedom of the Press Act makes
clear that documents exchanged between officials of separate;

2#author1tles for unofficial consultations are not "Off101afl- ¢

If a request is refused, the requestor may appeal to the publlc

servant's superlors, to an Ombudsman or to the Supreme Adminlstratlve

o
£

Court. Refusals by the Government, Parliament, parllamenzary.ﬁ ]
: \ , 1 k:
commissioners or Ombudsmen, however, cannot be appealed. The

. poésibil%ty of disciplinary action, censure or prosacution inclingé
Yo ;I.' j 2
public sprvants to discloge promptly and liberally.

—t‘,.._——-—

400 HOlS%adn OEt-Citop footnote 34,.at Ppe. 35-37
41. Ibidd, at p. 47
42.'Kernééhan, op. cit., footnote 23, at pp. 31-33

v

& -

4
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(2) UNITED STATES

In 1966, after a decade of study originally prompted by
a concern for freedom of the press, thﬁ United States angress;
passed‘fhe Freedom of Information Act." The Act was cfeated in
response to the failure of secfion 3 of the Administrative Procedure
Act of.19h6 to pfovide effective access to govefnment information.
Section 3 exempted.government fuﬁ?tions “requipiﬁg éecrecy in the
. public interest" and adJudlcatory final:-opinions and orders
"required for good cause to be held confldentlal". It was drafted
'\\L;‘}n such a.way that agencies were allowed to_subst;tuxe thelr own
.\}nterests’for those of the ﬁﬁblic, and public.access was governed
“ by a "need to know" pillcy ("persons properly and dlrectly
concerned”). The leglslatlon also failed to prov1de a-judicial
: remedy for wrongful withholding of 1nformatlon.4 -
N . In 1960 Jacob Scher, special counsel with ‘the House Spec1al
Subcommittee on Government Information, began drafting a records
*access model bill. The basic element was the establishment of a
statutory presumption. that goverﬁment documents should be aéééésible
3 to the public with only minor specific éxceptionéy limited.toa '
(is matters specifically exempted by statute; (2) matters exempte

-

by executive order for reasons of national security; and (3) those

L

areas disclosure of which would be a clearly unwarranted invasion

k3, .5 U.S.C. Sectlon 552 (19?0) -

44, According to the Senate Report, it ‘was used to cover up mistakes
and irregularities. Tommy E. Furby, The Freedom of Information
Acti A Survey of Litigation Under the Exemptions, (1977),

48 Mississippi Law Journal 784, at pp..784-785

5, Ibids = » o R
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of privacy. Any person denied access was given the right to judigial
process fﬁr the enforcement of his rights. For various reasons,
enaétment was delayed; but eventually interest in freedom of
'1nformat10n legislation, reV1ved, culmlnatlng in ‘the 1966 Act.
Documents that must be made avallable upon 01tlzen request‘
under fﬁe Act are: (1) flnal oplnlons, including concurring and -
digsenfing opinioﬁs,_as well as orders, made in the adjudication

of cases; (2) statements of policy and interpretations adopted by

an-égency and not published in the Federal Register; (3) administrative

gtaff manuals and instructions to staff that_gffect.a<member of

- the publiﬁ. Manhdatory disclosure provisions do not apply to matterss
7 ! _ "
that are:

(1) (A) spec1ally authorlzed under criteria establlshed
by an Executive order to be kept secret in the
interest of national defense or foreign policy
and (B) are in fact properly classified pursuant
to guch Executive -order;

. (2) related solely to the internal personnel rules and
practices of an agency; ‘

(3) specifically exempted from disclosure by'statute coe}

{4) trade secrets and commercial or -financial
information obtained from a person and pr1v1leged
or confidentialj;

(5) inter-agency or intra-agency memorandums or
letters which would not be available by law
to & party other than an agency in litigation
with the agencys

. 46. Seer Harold C. Relyea, Freedom of Information, Privacy, and
. Official Secrecys The Evolution of Federal Govermment Information
POlle Concepts, (1980), 7 Soc1al Indicators Research 13?, at p. 142

L7, See Chapter ITI infra for dlscu581on of - most exemptlons

-

--
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.(6) personnel and medical files and similar files,
the disclosure of which would constitute a i
clearly unwarranted invasion of personal privacy;

(7) investigatory records compiled for law enforcement
purposes so ey

(8) contained in or related to examination, operating,
or condition report prepared by, on behalf of,
or for the use of, an agency responsible for
the regulation or supervision of financial
institutionsy or

(9) geologlcal and geophysical information, 1nclud1ng
maps, concerning wells.

The legislation has been severely criticized for poor
drafting and political comprbmiée.48 Difficulty in interpretation
has been increased by the differences between the/;gugp and
Senate Reports. In general, the Senate Report is relatively
faithful to the literal-words ‘of the Act, but the main. thrust of
the House Report seems to be in the direction of non-disclosure.
The 1967 Attorney-General's Memorandum, intended fo guide agencies
in the implementation of the Act, presented the White House viez
of the statute, relyin almost exclusively on the Hoﬁse‘Report. ?
As a conseguence, thé courts have repeatedly been called upon to
provide the ultimate,ﬁetermination of the meaning of what should

have been a relatively straightforward law. This has interfered‘

with the continuity and certainfy of the law, and also imposed a

) %

48. Furby, op. cit., footnote 44; Relyea, op. cit., footnote 24

49, See discussion of exemption six, infra, Chapter III, Section (7)
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o,
burden on the judicial system and.a restriction on public use of " -

the legislation. Some language has been éisunderstood even when
supjected to judicial interpretation.jo |

Problems'iﬁ interpretation were exacerbated by a lack °
of good faith on the partlof %he executive. Executive branch
agencies did not support the proposal and had it forced upon them;
the President indicated a lack of sympathy; the Attornenyeneral“é
Mgmbrandum interpreting the Act'reflected a bias against thg true
spirit of the‘law; departments and agencieé, in éllocating resources
for the adﬁinié%rafion of the Act, failed to take it seriguSIjzz
In 1972, when the first oversight hearings were held on the iegislgﬁion
by the House Foreign Operations and Government InformationfSubcommittee;.'
it was concluded: “The efficient operation of thé-Freedoh Qf Information
Act has been hindgied by 5§ &ears of foot-dragging by the Féderal

bureaucracy «s+.". During the early years of the legislation,;the:-'

primary useré were not the public or press, but the business N )

community, who had the necéssary time, money and legal ekﬁertiéeﬂ
The Freedom of.Information Act was extensively amended® .

in 1974 (over a Presidential veto) to cofrect most of théiprocédural.

abuses and to restrict use of exemptions relating to national

52

: 3
gecurity and law enforcement, and again amended in 1976. Not all

50. E.ge., EPA v. Mink, 410 U.S. 73 (1973); see infra, Chapter III,
Section (35) Y : .

51. Relyea, op. cit., footnote 24, at p. 327

52. See infra Chapter III, Sections-(S) and (6)

.
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of the problems identified in tﬁ€319?2 and 19?3-¢0ngressionél
hearings could be corrected, because of the.need'for political
cémpromise, but some writers feel that the\legislation is wofkiﬁg

. more effectively since‘public\servants have accegted it and
allocated more resources to it_ts\admin_j_.stration.5 In May, 1977 L
Attorney-General Bell issued néw guidelines_requiring agencies“to
release docﬁménts. even if they fell under one of the éxamptions,-
where this wquid not be "deﬁonstrably harmful"” to the government

or any individual involved. He élso warned that in future the
Justice Department might decide not to defend the agency in court
_fpr refuéals to release documents if the Departméﬁtvfégarded the
docgments as:harmless. Previously, it almost automatically defended

55 ' , -
all refusals. ; S -

Neve?theless. the Departﬁént of Justice has coypléted
a lengthy‘study of the Freedom of_Information Act with ; view to
further amendment. It is suggested that there are two areas for
reform: streamlining the administration of the Act, and giving
further protection to such important interests as law enforcement,

56 -

national security and individual privacy.

53, See infra Chapter hII, Section (é)

54. E.g., Relyea, op. cit., footnote 24, at p. 335
55, Rowat, op. cit., footnote 28, at p. 12

56, Shenefield, op. cit., footnote 26.

! q
|

i
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{3) AUSTRALIA
Freedom of 1nformat10n leglslatlon has also been an issue
in Australlp fer some time. The‘thenlLabour Government, as part
of its_?roclaiﬁee policy of open government. conveﬁedeen interdepartmental
committee to.study the adaptation-of;the American legislation'to
the Australian. constltutlonal and administrative structure. The
Committee reported in 19?4 In the follow1ng year there was a
change’ pf government. and there was also.a desire to ‘reassess the _“

1974 proposale in_ligﬁt of erican amendments, so“the Committee

L e , : 57
ngthier report in December, 1976.

was reconvened and it published a
The major theme pervading the r¢port was a concern for the preservation
of ministerial responsibility, both collective and indiviéual, and

of the political neutrality of t ublic service: As well, the
Report of the Royal Commission onﬂéust; ian Government Adminisfration
(the Coombs Reﬂort), also published in 1976, devofed a subé%ﬁhtial:
section to the examination of freedom of:infoﬁﬁation and appended

Z Minority Report confaining a draft Freeaom of Information Bill

by John McMillan. Altheugh it urged gfeater oﬁenness and access

to infermetion about government processes, the Coombs Report
concluded that it would be inappropriate to endorse or recommend

a specific draft biil.

57. Criticized by McMillan, op. cit., footnote 7 °
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In 1978 the Govsyﬁhen introduced a Bill which has yet

to be passed. It prdvided limited\judicial review, but a Minister
would have power +to issue a conclusive ministerial certificate
refusing access to documents bearing on national security, defence,

international relations, infdfﬁhtipnlreceived in confidence from

_other governments, Commonwealth—Stateﬁrelations, and Cabinet and

_Executive Council matters. ThHe Senate Constitutional and Legal

Committee, to which the ﬁiil had been referred, tabled its report
in November 1979, making 106 recommendations to amend the legiélaﬁion‘
and improve its operation. It concluded that freedom of information .

is nof‘incompétible with the Westminster system,'but that the

“range and extent of exemptions in the Bill would significéntly

.reduce the value 6f the guaranteed right of access, in many respects

-

unjustifiably..Tﬁé Government®s response was unenthusiastic. It.
referred the re?drt to another interdepartmeptal committee, where
the most important recommendations - restrictions on coﬂclusive

ministerial certificates; limitations on exemptions; a mediating

58

role for ‘the OmbWisman - were viewed with considerable hostility.

58, Freedom of Information File, Aﬁéfralian High Commission, Ottawa

\ .
!
\\
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As long ago as 1968, the Fulton Committee on the Civil
Service proclalmed that the administrative process was surrounded
by too much secrecy and that the public interest ‘would be better
served if there were-a greatef amount of openness. In 1970 the
Franks Committee was establlshed to inquire into the. Operatlon of
section 2 of the OffLClal Secreté‘Act, whlch imposes crimlnal
sanctions for the unauthorlzed commumlcatlon, recelpt or retentlon
of secret 1nformat10n.?9 It recommended that sectlon 2 should be
repealed and replaced by an Official Informatlon_Act that would
1imit use of criminal sanctlons.to unauthorlzed disclosures
relating to defence and internai‘security, foreign relations,
currency and reserves, maintenance of law and order, Cabinet
documeﬁts. and information giwven to the go?ernment by private

individuals or concerns. It failed, however, to respond directly

and fully to the Fulton Committee's desire for an inquiry into

enhanced public access to government information. More recently,

in 1978, the Govermment produced a White Paper on 0fficial Sécrets.

but the focus of parliamentary and pﬁblic interest had shifted
from Offiecial Secrets to freedom of information, and the White

60
Paper was “greeted with general derision”. A private member's

59. Similar to sectlon 4 of the Canadian Act; see infra Chapter III,
Section (5)

60. Commentarys O0fficial Secrets, (1978), 49 Political Quarterly 397
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bill on freedom of infofmation. introduced by Liberal Member
Clement Freud, h§d7gche thrcﬁgh committee and reached the final
report sfage when /the Labour Govgpnment ;ell. At second reading.
it had received unanimous appfcval. The present Conservative

- Government hgg Fbjected ection on Official Secrets or freedom of

information.

(5) NOVA .SCOTIA

The Nova Scotia Freedom of Informatlon Act,62 which was
.passed in 197?, represented a landmark, in that it was the flrst
leglslatlon of its kind in a 3urlsd1ct10n having a British-style
Parliamentary system, but it has been CglthlZedhaS securing
secrecy rather than promoting openneséu g Unlike most othef access
legislation, the Nova Scotia Act does not begin with the premise
that all infcrmafion_should be available. Instead, section 3
states that certain listed categories of information afe available
upon request, includ%ng material relating to fhe organization of
hEEBhrtments; internei procedure, policy and guidelines followed by
a department; fin%f'decisions of tribunals; personal information

61. Recently the Government upheld the widely criticized "D-notice"”
- {Defence Notice) systemf.™Government officials advise the media
' of what cannot be publlshed, and editors are then expected to
use self-consorship. Although compliance with the D-notices
is voluntary, vioclators are subject to prosecution under the
O0fficial Secrets Act. British reject reform of secrecy system,
The Citizen, Jan. 8, 1981

62. S.N.S. 1977, c. 10

63. Keith R. Evans, Nova Scotia Freedom of Information Act, . 1979
Dalhousie Law Journal- 494
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pertaining-to the person making the rquegt; and instructions to
staff relatiﬁg to, and having an effect‘upon.ra member of the publig.—
Seétion 4 contains a 1list of exceptions whereby infprmation that
would be ciassified as being “free" under section 3 can be refused.
Unlike the exemptions ih the American leg;slatipn, the.Nova Scotia
exemptions are mandatory, ile.e., if a document falls.within one of

the exemptions, access must be denied. Thé government is not required
to provide a catalogue or index of documents on file, -which may ‘make
it difficult for a requestor to identify precisely the information
~requested, as required by the Act. It has been suggested that this

. requlrement for prec1sguldent1flcatlon could serve as a residual
clause to deny access. One of the greatest problems with the Act

is the appeal procedure. If appeal to the minister éshcerﬁed is
unsﬁccessful, final“appeal lies to the House of Assembly on a motion
by a Member of the House. Requestors may object to being fﬁrced to
ally themselves w1th a political party. What is worse, there is
little hope of success. An appeal will remain on the Order Paper
until it is called by the government, and does not even have to be
heard. Where.there is majority government, the House is contreolled .
'by the ministert*s pafty. To date, no appealéhas succeeded, although
publicity may force government concessions. 2 The present government
is committed to replacing the Act, but is said to be awaigéng federal

action, so that it can draw up complementary legislation.

6%, Evans, op. cit., footnote 63, at p. 502

65 As in the case of Journallst Parker Barrs Donham. See Their
information law a flop, Nova Scotians say, The Globe and Mall,
June 4, 1980

66, Ibid.
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(6) NEW BRUNSWICK '

The Right to Information Act6?-was enacted in 1978. It
was regarded as a great‘improvement over the‘Nova Scotia Freedom
of Information Act, in that it recognised a general righi of_
access (*every person is entitled to ‘request and receive informerion
relafing to the public business of the Province") and provided for
an independent review procedure. The decision of aminister to deny
access to information may be appealed to either rhe Supreme Court
of the province or to.the Ombudsman. Once a person has appealed
to the Court, he may not refer the matter to the Ombudsman, but
if he is not sgtisfied with fhe appeel to the Oobudsman,.he may
then appeal to the Court; The Court has the'power to order release
of requested information, in whole or in part, but the Ombudsman
may only recommend .release. One of the maaor shortcomlngs of the
legislation is the absence of any form of index of government
documents. In practlce, moreover, the New Brunsw1ck legislation
does not appear to be any more effectlve than the Nova Scotia
leglslatlon. On three occasidns in the second half of 1980 the:
New Brunswick Electric Power Comm1531on supplied’ 1nformat10n only
under threat of court action, and always with the proviso that

: 68
the information was confidential and not to be made public. .-.

670 S.N.B. 19?Sp Ce R—-lO 3

£8. N.B. Liberals press 'favoritism® probe, The Cltlzen, Dec. 31, 1980

~
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(7) ONTARIO

A Commission on Freedom of Information and Individual
Privacy‘was established in March, 1977 with D.:Carleton Will;?ms,
former president of the University of Westerm Ontario as its headf

In September, 1980 the Commission.presented its report (Public

Government for'Private People). which contained 141 recommendations
for access and privacy legislatinn. Most of these récomme;dations,‘
such as those for exemptidns and procedure; were similar to the
federal ﬁrbposals. Thére were some novel ideas, however. There would
be a director of fair information practices who could settle
}disputes, but unlike the Infnrmation Commissioner in féderal
proposals, he would have the power +to order disclosure or withholding.
Either the Governmenf or the applicant could appeal his order to

a fair information practices tribuna; appointed by the Government.
Judicial review of the tribunal'sidecisions could be only on points

of procedure or law under thg Judicial Review Prncedures Act. This
review process has been-.criticized as not being independent.69

New Democrat critic Donald MacDonald would also prefer t6 see the
Ombudsman oversee the %gglslatlon instead of a dlrecﬁor of fair

informdation practices. Significantly, the Government would be

liable for monetary damages for infringement of various rights

69. Private and Confddential, (Editorial) The Globe and Mail,
Dec. 29, 1980’ P o =

70. Report, leglslatlon plan bring pralse, The Globe and Mail,
Septo 19, 1980' P u’ - N
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given in the privacy legislation. A data protection authority
would oversee implementatlon of the privacy law. The Commisszon
also recommended that the Government should not be allowed to
deny rights of benefits to persons who refuse to provide thelrf
rSoclal Insurance Numbers. The Government could demand the number
a only if it were requlred by law or by a regulatory body set up to .;\\
review prlvacy leglslatlon. The individual would have to be | ° t%—«
informed whether dleclosure was mandatory or vo}untary, what 1aw

71
required dlsclosure, “and what would be done w1th tﬁe number.,

To .date no leglslatlon has been-enacted, but in response ;

to the recommendations of'fhé ﬁilliams Commission, some of the i

Government's internal law has been'made avallable in readlng rooms

or 1nformat10n centres in each mlnlstry where individuals can

stud& and copy documents. The exemptions to the general rule are’
inte¥nal manuals or poliey instructions to 1nvest1gators, 1nspectors,
,audlxors and negotlators. where such 1nformat10n relates only to
‘enforcement and prosecutorlal proceedlngs. These might also be

helpful to the publlc{ however. . B

(8) OTHERS -
7 | Various European countries have recently passed freedom
of 1nformatlon legislatlon - Norway and Demmark in 19?0, Flnland

in 1971, Austria in 19?3, France and the Netherlands in 1978u In

general, Sweden still- remains the most open of the Scan%}nav1an
72 . ) _ Lo

-

‘countriesg.

AN

\J/Zl}/ﬁﬁm.U.S. Privacy Act, in;ra, Chapter V, Section (3)

Fed AT
P
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(9) SUMMARY | _
Professor Rowat has proposed that a Iaﬁ on public access_———-”

will not be successful unless it contains three key provigions:

it must (1) unequivocably declare that the general principle is

to be open access to docqments; (2) list narrowly and speeifically N

the types of matter which may legitimately be kept secret;

(3) provide a right of'appeal to an independenf apfhority, such as

the courts or aﬁ.Ombudsmany or preferably. both. It should also

require all documents to be listed in‘ézgisters, = tﬁat their

existence will be known and so that they can be emsily identifieq.-

and requested. The Nova. Scotia legislation fails to give a

:general right of access 16 government information. The exemﬁtions ’

in most statutes are too broad; By Professor Rowat's standards,

even the.eXEFPtions in the American legislation, which is often .:

put forward es a model, fall short, -leaving more room for officfal TFe%':

"discretion and iess r00m for appeal than those in the Swedlsh

o .
" |1.""" %

1eglslat10n. The Nova Scotia leglslatlon falls to prov1de an o 7
effective appeel p;ocess. All of the legislation d}scussed, except

that in Sweden; fails to provide adequate indexing{vﬂ"e

- LT
L -

>

‘;

72. Rowat, op,. cit., footnote 36, at p. 3
73. Ibid., at p. 25 -

?L"- Ibldn, at Pes 16 ' =
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CHAPTER IIX
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EXEMPTIONS

(1) .GENERAL -
. ﬂlthou§h=there is much agreement from one jurigdiction

to another that c¢ertain types of information should be kept secret, -

L S— N

exgmptibns may be drafted in various ways. "Injury-test" exemptions
identify specifie ﬁﬁbiié or private interests éhat must be protected
from injury tﬁgt would Fesult‘from disclosure. Thistapprbach

peFmits the exercisefof;judgmeﬁf and tﬁe balaneing of contending
.Iinfergsts{.and is fhereféfe ﬁore‘fléxible. On the other hand, it
i§ more iikely to give rise to dispﬁtes between agencies and
. applicants, as the minister or official is making a subjective
assessment as to the likelihood of injury. Focusing on the iﬁterests _
~to be protected also results in very vague guidelines that do not'
‘provide much'assistancg to administrators or  judges.

"Class” exemptions refer to clearly defined categories

of dﬁcuments or information {e+g., Cabinet doéﬁménts),uAlthough
it is not apparent Bn their;face. class exempiibn;'él;o;aim.at
protecting pgbli¢ or private interests and at pfeventiné infurj.
Since the exemptions are‘based on objective and'feadilylverifiable
critegié;;they are easleér.to apply and less likely to give rise

to disputes. On the other hand, any class of documents will contain

many documents that could be released without harm.

Mixed exemptions use both injury and class tests. They
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first define the speclflc 1n3ury to be preventedr complemented
by a list of categories of documents that serves to 111ustrate
the type of 1nformat;on dlsclosure of which might be injurious,
and to guide both the agénc& and thé'review authority in assessing |
the 11ke11hood of injury. Alternatlvely, a mixed exemption might
consist of an exempted class or classes of documents with a
residual. injury clause for the purpose of coverlng other information
not falling w1than the speclfled classes. The exemptlons 1n the
Mchllan;M;norlty Report Bill in” Austfalla.flrst define the . = .
classes of documep%s and the interests that have to be protected
cy nbn-disclosgﬁe, and thsn define thefclasses of documents that
should be disclosed”snd"fhé”iﬁterestSﬁtha avour-disclesure. In
Bill C-15 class tests were used without terdr ence injury tests
only where the class chosen overlapped for the mo part with the -
possible injury caﬁsgd by release, and where the application of
einjury tests would require considerable resources for;little ga:I.n.?5
! Séction 26 of both Bill C-15 and Bill C-43 provides for

disclosure ¢f non-exempt portions of records that can reasonably

d from exemptable portions. Bill C-43 includes records
taining material that must be”withheld, whereas Bill C-15
entions only records that the head of the institution "may refuse

disclosgﬂf’ggction 28 of the Canadian Bar Association Model Bill

—7———'— .
75. Fox, ops cit., footnote 16, at p. 5
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has a similar provision, but also provides that an agency may |
disclose a_record‘ﬁhich ptherwise could be exempted from disclosure
if in the opinioh of the head of the agency the public interest
‘in disclosure cutweighs the interest in withﬁolding the record, -
except where release might injure interests qutside government, R
such as personal privacy or commerciél or financial infbrmation.

Sorting the material by reference to objective criteria,
as contained in class exemptions, should not be very difficult. It‘
éoﬁ}d become quite complex, however, when the agency has to decide,
in respect of each paragraph of a document, whether disclosure
would be injurious in a specifically defined way. It has been
suggested that ééverability should be allowed only when a request
pertains to a 1imited number of documents or when only a smail)part ¢
of.a documént-is exemptable, eag.; names or personal identification.?

The American legislation requires that "reasonably
segfegable" portioné%qf docuﬁénts containing exempt material must
be released. The Justice Department-complains that this requirement
 has ocdecasionally resulted in the disclosure of "ﬁeré gibberish",
sometimes intelligiple only.to pefsons possessing adequate background(
information for identifying'law enforcement or intelligence sources.
"It proposes to spell out some of the factors to consider in

. determining the reasonableness of "segregability®, including the

l"degree of risk" that a berson with significant éxpertise in these

76. Fox, ops cit., footnote 16, ,at p. 28; Green Paper, foofnote 11,
k- at pp. 13-1% i : :
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’subaects will be able to derive exempted 1nfofmatlon regardless
of deletlons. 'The countervalllng factor would be the public interest
in the release of such portlons.?? ‘

Related to this is the theery that in certain rare -
circumstances, especiallyﬁkn respect of law enforcement, it may
be harmful for an agency eﬁen to'ackhbwledge that it'has a particular
document. Applicants couid frame their rquests in such a way as
to obtain the answer they are seeking simply by leérning whether
there is a document falling within the terms of their request,
yhether ér not the document ig exempted. It is therefore considered
important that the legislation provide for such cases. Both Bill
C-15 and C-43 contain such provisiens. Although the éxémption‘ha;:
been criticized as a loophole, the Gpvernméﬁt argues that there
would be effective qon%rols to prevent abuse, since it would be
subject to external review, and. the exemption wouid be used rarelyo78
The principle that the government ﬁay“refuse even to agknowledge
the exis%énce of a document in certain .circumstances has also been
recognized in thé United Stateq.?g

The suit&biiity of different types of exemption will be

considered with respect to the individual -exemptions. While there -

77+ Shenefield, op. cit., footnote 26, at pp. 3-4
78, Fox, 2. cit., footnote 16 at p. 17

79. Hayden v. Natlonal Securlty Agency/ Central Security Servlce.
608 F2d 1381 (U.C. Cir. I9797; cf. Justice Dept. Regulations
under U.S. Privacy Act of 1974 see infra, Chapter V, Sections

(2) and (3)

.
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may be difficulties with deletions in some circumstances, there
-mustlpEHseme~eoncern that restrictions on deletions could be;ﬁseﬁ

as én'excﬁgé to deny access altogether, where there is-no néceséity.
The same may be said with regard fo.réfusing to %cknowiedge the
existence of a docuTgn%. Even if full judicial_béviéw-wefe available,
however, it might bé doubted, on the basis of fhe American experience,
whether a court wouid challenge the.go?erﬁment{s assertions 6f'harmi

in such a casee.

(2) CROWN PRIVILEGE | | : T

| : At commén law, otherwise relevant evidence sought to be
introduced in thelcourge of litigation ﬁust be-excluded‘by the court
if its reception would be contrary to the public interest. Among
these privileges are those for solicitor—clieﬁtrand certain family ™
relationships, as well as for the Crown. The State's interest is x
greatest in areas such as diplomatic communication, military
information and Cabinet minutes, and_decreésés iﬂ‘areag such as
interdepartmental correspondence and internal persoﬁnel reports.
Cases on Crown privilege normally arise when the government is
already involved as a litigant or when, government files are
requested in other contexts. Usually, the élaimant demands production
énd discovery of documents from the_Crown; and the Crown resists;

invoking the doctrine of Crown privilege.

- 80
For many years the case of Duncan v.;GammelllLaird was

accepted for the principle that if the appropriate minister of the

Bo. [1942] a.c. 624 (H.L.)
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_Crowﬁ“éwore in an affadavif‘tha£ the disclosure of the réque§ted |
document would .be contrary to the puplic interest, the court would,
" without question, abide by the minister;gl decision and ‘'not allow
production.\Suphldeference to finalfaeferﬁihétion of Crown privilege
by the Execufive was strongly criticized at the time as an
abdication by the courts of their propér funétibn inJggtermining
the admissibility of evi?éhpe.al The public interest test could be
satiéfig@}&a) by having regard to the_contents of a‘particulaf .-
“document, or (b) by the fact that the document belongs to a,claég

which, on grounds of public in ‘rest, must as a class be withheld

from productione.

. Perhaps the most8important Canadi
: la ' -
privilege is R. v. Snider. This was an appeal from the British

Columbia Court of Appeal on a 'eference'undér the Constitutional

Questions Determination Act, ityolving production of income tax

returns inva criminal proceeding. The Supreme Court sought to
distinguish the case from Duncan, noting that Lord Simon had

expressly limited the judgment to civil actions. More»importantiy,

o ~—
81. Dean Wright, quoted in Rankin, op. ¢it., footnote 2, at p. 14
: -
81a Re Constitutional Questions Determination Act (B.C.} Regina v.
Snider 1954 S.C.R. 479, 19504 4D.L.R. 483 See Rankin, op. cit.,
footnote 2, at pp. 15-18; S. Linstead, The Law of Crown Privilege
in Canada and Elsewhere, (1968-69) 3 Ottawa Law Review 79, at
pp. 120-130. In Gagnon v. Quebec Securities Commissioners 1965
Sup. Ct. 73, 50 D.L.R. (2d) 329, the Supreme Court found that
a ministerial objection had been taken in invalid form, as the
conditions of article 332 of the Code of Civil Procedure had
"not - been complied with. Obiter, the English case of -Re Grovenor
Hotel, London (No. 2) 1984 3 All E.R. 354 (C.A.) was mentioned
with approval as undermining the conclusiveness of a ministerial
objection on the ground of public policy.




income tax returns, as a class, are not requlred oﬂ‘-” ds of
public pollcy to be withheld from productlon. The ﬁinlsizr's
affadav1t cannot be accepted as conclusive where the facts show N
that no such interest can exist. The judgments of Rand, J. and
Estey, ‘J. affirm, however, that where it appeafs-from the affadavit
tﬁat"?he documents in question are capable of_sﬁstaining such an
intere % and the minister avers its existence, then the court®must
accept his decision and cannot inspect the documents.

Finally, in Conwei Ve Rimmera? the House of Lords held
that documents should he produced for their inspection ihACamera,
and if it was concluded that the possibilitj of prejudice to tﬁe
public interest was insufficient to justifj retention, disclosure
‘sheuld be ordered. jhe Court criticized the "class" doctrine, by
which complete classes of official reports.were withheld merely on

the rationale that disclosure would impede the "freedom and candour

of communication with and within the public service", while
ﬂ.‘_\;l .
82, 1968 A.C, 910 [H.L.)

M\

-
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acknowledglng that there were certaln classes of documents that ‘
5ought not te be digelosed, including Cablnet minutes “and policy—making
documen_jts.83 The final decision as to production should rest with

the court,_however,_not with the Executive. The Crown conceded

‘that thé court had tﬁe powér to iﬂspect a document to defect an ‘
objection shown (a) not to have been taken in good faith, or

(b) to- have been actuated by some irrelevant or improper coqsideratioh,
(c) [%o have ?eeﬁ] founded upon a false factual premise. The Court

also recognized its duty in inspecting documents to separate those
\;brtions requiring protection from those‘portions for whicﬁ
dlsclosure mlgh% be ordered- The pr1nc1ple of JudlCIal adjudication
of executive pr1v1lege has alsoupeen confirmed: by the United States
Supreme Court in U.S. v. N1xon§" and by the High Court of Australia

85
in Sankey v. Whitlam. : | ,

~

83. In the recent case of Burmah 0il Co. Ltd. v. Bank of England
[i97g7 3 All E.R. 700 (H.L.) the maaorlty of the House of Lords
refused disclosure-of documents apparently within Lord Reid's
immune classes in Conway v. Rimmer, only after in camera
inspection to determine whether disclosure was necessary to
the case. Lord Wilberforce, dissenting in part, held that the
documents fell within a class that the courts will normally
allow to be withheld without inspection, and that the plaintiff
had not established with the degree of certainty necessary to

. outweigh the Minister's affadavit that the documents were
‘1likely to contain material of clear probative value to relevant
issues. See J.M. Evans, Comment, (1980), 58 Canadian ‘Bar Review 360

84. 94 S. Ct. 3090; but Court accepts absolute pr1V1lege with respect
to national security matters, not tempered by in camera

inspection. Rankin, OD. cit., footnote 2, at pp. 103-107. There
also exists constitutional conflict in that Congress cannot

reduce by legislative action in the 1974 amendments any residual
- Executive power derived from the Constitution.

"85, (1978), 21 A.L.R. 5053 like Burmah 0il, footnote 83, dealt with
documents that belonged to fmmune classes {Cabinet minutes);
New South Wales Government subsequently legislated to overrule.

r
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- Section 41 of’thelFederal Court Act, enacted in319?1;
" ﬁurported to codi€y/the principles.of Crown privilege derivedrfrgm
Conway v._Rimmen{;Subsection (1) authorizes the Court to examine :

/

the documentg’in question and determine whether B

.in the circumstances of the case ... the public
interest in the proper administration of justice
outweighs in importance the public interest
gpecified in the affadavit [gf the minister/.

Subéection {2), however, establishes.four categories of documents
considered to be of the highest importance to the State, i.e.,
those that a

would be injurious to international relations,

national defence or security, or to federal- .

provincial relations, or would disclose a

confidence of the Queen's Privy Council for

Canada.
A ministerial_affadavit'claiming any one of these interests is
conclusive, and the Court is prohibited e'ther“from examining the
documents in question or from weighing the public'interestslinvolved.
By virtue of subsection (2), any jurisdictiop that Canadian courts
may have derived from Conway v. Rimmer/to look behind a minister's
affadavit in respect of.documentslwithin the four categories listed
is expressly removed._If the Canadian Executive should choose to
conceal a politically embarassing document behind the rubric of
"national security", the courts would be powerless to inquire further.
This distinction is found irohicrin view of the responsible manner

in which the courts have exercised the authority granted in subsection

41(1).86

. .fé""

86. Rankin, op. cite, footnote 2, at pp. 24-30; see also Fox, op. cit.,
footnote 16, at pps. 28-30
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The Law Refdfm Commission of Canada in its 1975 draft-
Evidence Code (section‘uj) recommended that a judge should have

power to weigh in camera the competing interests in preserving the -

confidentiality of information disclosure of which would be harmful,
apé in the proper administratibn of jusfice. Being impartial with

respect to the matter, he would be in a bettgg position to weigh
e a
the competing interests than the government. Restrictions or

conditions could also be placed on disclosure of such confidential

. : _ o , , 86b
“ government information. In the case of a “state.secret”, a party

) or the Crown could ask the jﬁdge-to refer the claim of confidentiality

to the Chief Justice of .Canada, who would désignate_a Supreme Court

Justice to determine the matter.

.——-'"\\.r

'868. Repor"t on EVidence (LI:R.CICGJ 19?5)’ a‘t pl 82 ‘_,_
, . !
86b Defined in the section as "confidential government information’
that relates to national defence or security, the international
relations of Canada, federal-provincial relations, or matters

of co%fidence of the Queen's Privy Council for Canada"
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The first a;h second exemptions in the Green Paper were
taken verbatim from subsection 41(2) of the Federal Court Act. The

"Paper contended that "it might seem appropriate” to maintain

blanket protection for ministerial documents, and even to extend

" protection by ministerial affadavit to other exemptions, but this8
' 7

was criticized=as_dgstroying any chance of realistic legislation.
Bill C-15 brovided that the Federal Court or the superior
court of- the-province would have the power to order dlsclosure of
information despite a ministerial obaectlon, if it 00nclud€d that
the public interest in disclosure outwelghed in importance the
public interest specified by the minister as a reason for refusing
productioh. | |
_ ~88. ...
Qut of a concern for ministerial responsib%lity,- Bill
c-43 impbses limits‘qn judicial review of exemptions-:elé%ing td
public interests for.which ministers are. accountable to Parliament -
defence, intepnational and fedéral-provincial af fairs, law
enforcement and the country's economic interests;.The Céurt can
decide only whether the minister had feasonablé grourids for refusing
access. If he did not, fhe Court will have the powér to reverse
‘the minister®'s Judgment and order release. It was felt that this
form of review would prov1de adequate independent Judlclal scrutlny

without interfering with the doctrine of ministerial responsibility.

87+ Rankin,” op. cit., footnote 2, at PP, 139F140
88..See supra, pPp. 7-12 | '

-

" 89, But gsee infra Section (5)1 rejection of "reasonableness“ standard
in U.S.

¢
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Australian proposals preserved the ‘doctrine of Créwn.
privilége, giving the minister power to issue a conclusive certificate
with respeét to documents ‘which in the minister's opinion would
pfejudice security, defence; international rélations, relations

between Commonwealth and State governments, or would involve

~ disclosure of information recelved in confldence from other

a

governments, or dellberatlons or decisions of Cabinet or. the Federal

' Executlve Council. The ﬂﬁmlnlstraﬁjge Appeals Trlbunal.(establlshed

in 19?5 with Jurlsdlct}on to review administrative decisions)

.would have no power to question a certificate,'althoﬁgh the High

Court"would have jurisdiction under section 75 of the Constitution -
to entertain an action seeking mandamus, prohlbltlon or an injunction
against the minister as an offlcer of the Commonwealth. Apart from

the evidentiary and practical problems 1nvolvedu1n establishing

that the mlnlﬁﬁgr Wgs motivated by bad faith or acted for an 1mproper

. purpose when {ssuing the certificate, the courts have traditionally

been reluctant to question the minister's judgment on such matters.

In addltlon, the ngh Court could not order disclosure, but could

-only quash the minister's decision, leaving h1m free to issue a

- new. certificate. The-doctrlne is criticized as;protecting a range
[V -

of information legiﬁimafely excluded from the coverage of other ;
90

exemptions. The Senate Standing Committee on Constitutional and

90. MCMillarly.OQc Cit-, fOO.‘tnO'te ?p at PP~ 399—402, 418-)"'19
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7 L

Legal Affairs recommended in ito'19?9 Report that with régard to
2 documents refused on the ground oﬁrdefeﬁbe;féecurity, international
relatlons or Cabinet secrecy. the Admlnlstratlve Appeals Tribunal
should be able tovrev1ew only the "threshBld“ dec131on in which h
the document was categorlsed under one of those headlngs, w1thout
con51der1ng whether‘ihere was an overwhelmlng public 1nterest in
, dlsolosure. All other areas in which documents could be refused
should be fully reviewable by the Tr1bunal-91 3 -
To sum up, although abolition of Crown pr1v11ege is a
- step in the rlght direction, Judlc1al review remalns llmLted in the
key areas of defence,.lnternatlonal and federal-provincial affairs, .
law enforcement and the‘country's economic interests.'ﬁhe
Cangdkan Bar Association, in its brief to the Justice and Legal
Affalrs“Commlttee, has recommended that- llmlted judicial review
should be strictly reserved for "those subjects which can truly be
said to involve political judgment in its most classic form", i.e.,
A~ ,i' in areas involving injuries to federal-provincial negotlatlons,;

e 92
Yinternational relatlons and defence. While it is desirable to.-

have as much review as possible, this is probably the most realistic h

) solution, in view of the constltutlonal structure in Canada and the
393
apparent reluctance of judges to be 1nvolved in “polltlcal" de0151ons.

92. National, April 1981, p. 2

L.
~v

"93. See Colbv,'lnfra, p. 69; Evans, Op. c1t., footnote 19K at pp.
367-368 ("self-protective restraint"), 3?5-376

e



(3) CABINET REGCORDS

Bill Ca43 includes in section 21 an exemption covering

proposals to Cabinet, discussion papers presented to'Cabinet-'

before the relevant decision is made, agendas of Cabinet recording
- deliberations and decisions of Cabinet, reeorée used for or ;
* reflecting eoﬁEultation among ministers,'records used to brief
| mlnlsters in relation fo matters before Cablnet or consultatlons'

1 it

among mlnlsters, and draft leglslatlon. Thisg is substantlally the .

sawsﬁaf‘fectlon 21 of Blll C-15.

-It is generally agreed that Cabinet documents should be

_exempted from dlsclosure. Professor Rankin argues that the stress

;\

de;;beratlons throughout the Green Paper sets up

~on Cabinet polidy

a convenient "s
- 94 / . .
issues. The Canadian Bar Association Model Bill singles out

aw man" that permits the Paper to avoid the real

‘Cabinet records for special attentioh, in that it is the only??clasé"
exemption and the only exemption where the agency has no diseretion |
to dieclosea The Association has been. careful to wdrd the exemption

in such a way that it does not extendﬁtp.dqcuments that have never

‘9%, Rankin, Op. eit., footnote 2, at p. 134
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been presented to Cabinet or to a Cabinet Commlttee, or 1f prepared -
for such. presentatlon have not been rev1ewed or approved by &
mlnlster, as the disclosure of such documents could not be said
‘to breach the confldence of the Cabinet. It does extend to documents
prepared-by officers reportlng dlrectly to Cabinet, since these‘
documents will normally have been prepared at the express dlrection
of the Cablnet.95 This exemptlon, like the one for pollcy advice:
does not apply to records more than ten years old, whereas those

3“ ﬂ Blll C-15 and Bill 0-43 do not apply to records more than twenty

yéars old.. ' Sy

iy

The Australian proposals*also contain an examption‘for
. deliberations or decisions of Cabinet or of a Committee of Cabinet.
Professor McMillan argues that the frankness and candour of views
. expressed during deliberations should not be affected by dlsclosure
of the decigion that is ultimately made, in'that the government is
supposed to be answerable to Parliament for its decisions and actions.
In addition, if Cabinet decisions were excluded from coverage_undgr
thig exemption, they woulddstill_be adequately protected on sensitive
matters by other exemptions protecting such interests as defence
and economlc securlty. His Mlnorlty . Report Bill proposes that the
~u5u_qﬂ,m4’Prime Minister be required to establlsh a Cabinet Register, containing

details of each Cabinet decision, its number!and the date on which

it was made., The Prime Minister would have diseretion to withhold

'95. CBA Model Bill, footnote 27, at p. 21 .
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3. the terms of a decision, hpt‘ng; the date or number. Public opinion

would ensgre that omissioqenfrom the Register would be kept to a
9 : : .

minimum.

et

~

To sum up, it is generally agreed that Caﬁing&.decuments;

-should be exempted from disclosure. Although Professor MeMillan's
71argumenfs seem logical, his proposals are unlikely to be adopted.

_ The mair question seems to be on the duration of the'exemption.

——

Unless the documents in question qualify for exemptlon on some other

ground, ten years would probably be sufflcient.,m

S

(4) POLICY ADVICE , | . o
The aim of- the policy advice Sfémptioh is to balance

protection for the quality of advice with the growing demand for'

-

'public gscerutiny of and involvement in the policy and de01SLon-mak1hg:

98

prdcesees.
Tﬁe;communication of some types of informatidn is more

likely to be dﬁhibited by the pfospect of disclosure than the

communication of other types. It has béen argued that .inhibition

is likely to be greatest when the relatgonshlp between the information

and the declarant's personallty is such~that disclosure could

'result 1n personal rldlcule or blame. Cr1t1c1sm of factual mistakes

96. MeMillan, Op. clt., footnote 7, at pp. 405-406

97. Por a dlscusslon of the intérests to be protected, see Evans,

op. cit., footnote 83, at pp. 366-372
98. See gupra, pp. 12-14
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'ré@ff;;f;;tack on the declaranf's personality as
ficism of his subjective opinions.” If the information is also
a reégmmendation for future action or policy, it implies a significant
added commitment to the information as an emboaiment of personalfty.;
becéusé the declarant has assumed at least partial responsibility
for the fuﬁure consequences of his conduct and ideas. Public
éontrbversy is sure to be greater when a decision of-.some kind is
expected to be based on the material. In addition, inhibition is
more likely where information is "adverse", that is, it may invite
criticism of the agency ﬁy revealing errors or deficiencies in
operations, or it might result in action unfavourable to the agency
; 9 _
(such as personnel cutbacks).
Section 22 of Bill C-43 eXemptsri"
(a) advice or recommendations developed by or for:
a government institution or a Minister of the
Crown,
(b} an account of consultatibns or deiiberationé' .
~involving officials or employees of 2 government
institution, a Minister of the Crown or the
gtaff of a Minister of the Crown,
(c) positions or plans developed for the purpose
of negotiations carried on by or on behalf of
the Government of Canada and considerations
relating thereto, or
(d) planst relating to the management of personnel _
or the administration of a government institution
that have not yet been put into operation.
- & 4 the record qéhe into existence less than twenty years prior to
{ . ‘s ' :

99. The Freedom of Information Act and the Exemption for Intra-Agency
Memoranda, (1973), 86 Harvard Law Review 1047, at pp. 1053-1054
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the request. It does not'appiy to records relating to the exercise
of a discretionary power or adjudicative functlon, or prepared by
an outside consultant. Paragraphs (¢c) and (d) are temporary
exemptlons designed to promote the “proper functlonlng of government

100
1nst1tutlons" Section 22 of Bill C-15 is substantlally similar

-

to paragraphs (a) and (b)
' ‘The correspondlng exemptlon in the Canadlan Bar Association
Model Bill, (section 22) attaches a detailed list of -the types of

Y

records thatma ,Qot be -refused under this ekemption "unless .

cohgitiocs exist at the time under which the making of a decision

or the impleﬁenra%ion of a policy would be unreasonabiy impeded

by the disclosure of that record”. The list includes facts, statistics
and reports or studies concerning the subject matter handled by |
the agency'(e.g.; environmental impact studies and product test
'reports): reports and studies, such as efficiency, feasibility and

field reports, as welllas gihal plans or proposals for the reorganization
of fhe agency or the establishment of a new programs; reports‘which

~are the product of a group, whether within or attached to the agency;
1nterpretat10ns, guidelines and instructions that affect the public;

101
final declslons and any reasons therefor. The Government argues

100. Fox,‘op. ¢it., footnote 16, at p. 15

101. A decision or order is "final" even though it is subject to
appeal or review, but a recommendation from one officer to
another would not be "final" unless it was adopted by the
officer in maklng his decision and incorporated by reference
into his decision. CBA Model Bill, footnote 27, at pp. 21-23
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.that since these categories are essentially of a factual nature, '
they would not fall within the scope of the pollcypadv1ce exemptlon.
Where facts appear in the aame ‘document as oplﬂlons and advice,
the severablllty provision comes into play.102

It is'in fact likely that disclosure of the facts upon
‘which the opinions .are baséd is-of more-value to the public. Such
facts may be dpavailable except through the agency. They can also
help persons cutside the agency evaluate and criticize government
p011c1es "and operations, and check the accuracy of the information
that has been provided to the pollcy-makers.lo2a

The Australian proposals contained an exemption.for

(a) matter in the nature of an opinion, advice
or recommendation; or

» .. '~ (b) other matter, reflecting dellberatlve or
- pollcy-maklng processes. - -

: TheﬂMcM1llan Mlnorlty Report Bill proposed a similar exemptlon

but qualified by a list of sixteen categories of documents that

would be excluded From the protection of this exemption unless -

Al

premature disclosure of any of the documents would unreasonably 7

impede thé making of a decision or the implementation of policy.

Professor MeMillan explains that there are two factors common to

most of these items: (1) each cbnsﬁitutes_a final or formulated

expression of the opinion of the individual or group preparing

the décumeﬁt, even though a superior official may have authority

to alter or reject the advice;. (2) each is likely to be plenary, f
| - \

102. Fox, op. cit., footnote 16, at pp. 14~15; see supra, pp. 37-40 .

102a. FOO‘Q-A_oj:e 99, at pp. 1059-1060
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rather than an 1ncomp1ete statement that would glve a dlstorted

103
or mlsleadlng'lmpre331on. At this point disclosure would most
benefit the ppblic and least injufé the internal processes of
‘ 1 '
government.

| . 105
The American Freedom of Information Act has an exemption

for
inter-agency or intra-agency memorandums or letters
which would not be available by law to a party
other ‘than an agency. in litigation with the agency.

It is potentially the most far-reaching exemption in the Act. On

_its face, it can encompass nearly anything that the agency puts into

writing, but its scope is defined by the policy considerations on
which it is based: preventing premature discovery of agency records

that might impede the proper functioning of the administrative

" process, and eiiminating_the inhibition of the free and frank

ékcﬁange of opinions and recommendations among government personnel.

- Accordlngly, the courts have maintained a fact-pollcy distinction,

permlttlng non-dlsclosure of advisory opinions while ordering
Y

disclosure of purely factual material. Another distinction has been
drawn befween preqecisional memoranda prepared in order to assist”\

an agency decision-maker in arriving at his decision, which are

103. Cf. subsection 22(3) of C-15 and subsection 20(2) of C-43: _
results of product or environmental testing shall not be disclosed
where head believes on reasonable grounds that results are
misleading; but see Heather Mitchell, Information still isn't
quite free, Maclean's, Sept. 15, 1980, 6

10&. McM1llan. op. cit., footnote 7, at p. 407

105. 5 U.S. c. Section 552 (b)(5) (1970)
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exeﬁpt from' disclosure, and ﬁostdecisional memoranda setting fofth6
the reaééns for an agency decision alrgady méde.'wﬁich are not,.lo |
Matqrial from a document fhat is exempt unqéffexemption;Five-ﬁay
lose its'exempted status when it serves as the basis for a

non-exempt decision, bdut mere reliance on certain documents would
107 '

not constitute adoption. The limiting language in the second
part of the exemption (Ywould not be available ...") has’bqgn
interpreted to mean that any‘%ritten information th#t would be

discoverable undey’ Federal™Riulée of Procedure 26 would not be

protected from disclosure. Iﬁ Rule 26 cases, the courts have

recognizea a gévern ental-privilege against discovery‘of

"intra-governmental'ddcumenfs reflecting advisory opinions,

~

recommendations, and deliberaifons comprising part of a process

by whiéh'governmental poligfes are formulated®, although a showing
of extraordinary need by the party requesting the infommation may
overcome a privilege in discovery, but not in Freedom of;Informatioﬂ
Act cases. Convérsely, since factual and investigatory reports tﬁgt
“do not contain military or state secrets are roﬁ%&nely sub ject to
discovery under Rule 26, the courts have held that they are not

. 108
covered by sxemption five under the Freedom of Information Act.

=

106. Otherwise there would be a conflict between exemption five
and the general requirement under the Act that final opinions
- must be disclosed. ' :

107. James M. Gorski, Access to Information? Exemptions From ,
Disclosure Under the Freedom of Information Act and the Privacy
Act of 1974, (1976), 13 Willawétte Law Journal 135, at pp. 150-151

108. Footnote 99, at pp. 1048-1051
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Unllke the correSpondlng Canadi an exemptlon, the American
exemption covers the adv1ce of" temporary consultants and out31de
experts- It has been argued that the, advice ‘of interested parties

hould be made publlc, as well as the names of all consultants. 80
that the public will know who is contributing to government de0131ons.
and will have an opportunity to demonstrate any known prejudice
on the part of any consultant.109 .

With regard to administrative trlbunals. American courts
have enforced a principle known as ngeparation of functions®, whereby
staff members engaged in investigation or prosecution are not
permltted to have any contact with tribunal members in a de6151on-

. maklng role concernlng a partlcular cage on which they have worked.
This mayébe cumbersome, particularly in small tribunals where the
members themselves often engage in investigation, or in tribunals

where staff members involved in investigation are directly

_ associated with tribunal members in day-to-day activities. It has

bégn suggested that strict separation of functions would not be
110

workable in Canada. " The Standing Joint Committee recommended
- e .

‘fthat thosge ‘portions of staff reports containing opinions, advice

or recommendations should remain confidential, while those‘é&rtions_

containing factual or statutory material difectly relevant should

109. Footnote 99, at pp. 1063-1066

110. Ronald G. Atkey, Freedom of Information: The Problem of
Confidentiality in the Administrative Process, (1980),
18 University of Western Ontario Law Review 153, at p. 179
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‘be digclosed. a% well as all documents that contain or explain

: t ; : 111
reasons for the;trlbunal's dec151cn. Professor Franson suggests

that the factual portlons should ?e available to any requestor,
unless the partlcular context of. the document reguires it to be.
withheld on ‘some other ground, such as. protection of privacy.
Advice should be regarded as confldentlal, in order to protect the
agency's interest in obtalnlng candld staff advice, unless in the
particular context’ of .the request the interest of the requestor
or the public interest in dlsclosure becomes paramount.112

There was an 1nterest1ng development in the 1nterpretat10n

/

of exemption five in 1979. The United States Supreme Court in
113

Federal OpenJMarket Committee of the Federal Reserve System v. Merrill
in effect created a new category of information protected from -
disclosure under the Freedom of Information Act. Certain sensitive

information may now be protected from disclosure temporarily,

creating a middle ground between the two extﬁemes of dlsclosure
11
and non-disclosure establlshed by the Act.

The Committee argued that immediate &fScIysure of monthly
/
monetary policy directives, as ordered by the Distrjct of Columbia

Court of Appeal, would seriously interfere with the conduct of

111, Atkey, op. cit., footnote 110, at p. 181

112+ Franson, op. cit., footnote 9, at pp. 33-34
113. 99 S. Ct. 2800 (1979)

l114. Diane Hubel Delekta, Federal Open Market Committee of the
Federal Reserve System v. Merrill: Delayed Disclosure to
Protect Government Interests Under the Freedom of Information

Act, (1980), 2 Detroit College of Law Review 669; see discussion
infra
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national monetary policy. With two Justices dissenting, the Supreme
Court ruled thg% under (b){(5) the Committee could delay publishing _
the directives, if they “contain sensitive information not otherwise,
available, and if immediate release of ‘these Directives would
significantly harm the Govermment®s monetary functions-or commercial
interests". The exemption was found to-inbldde g8 privilege for
~..J-

confidential commercial informatien pertalning‘{o government contracts,
on the basis of Federal Rule of Civil Procedure 26{(c)(7), which

states that a court may,: o

for good cause shown, s+, [}ssué“g protective

orde that a trade secret or other confidential

research development, or commereial information

not be disclosed or be dlsolosed only in a

designated way.
The Court also found support in the House Report on thé Freedom
of Information Act and in the House and Senéte Committee hearings.
The dissent maintained that a proper reading of the legislative -
history demonstrated that Conéress had decided ﬁot to protect the
policy directives. Moreover, if every refereqce?in the hearings
to the danger of- disclosing some'typevnf govefnﬁent information
mﬁere‘sufficient to create a privilege, the exemption would render
the Act meaningless.
| The decision has been criticized as expanding the scope
‘of the exemption beyond what Congresé had intended. The House Report
stated that "memorandums which would foutinely be &isclosed to a
private party through the discovery process in litigat%on with‘the
agency would be,évailabie to the general public”. Although the

-
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phrase was intended to limit the scope of the exemptlon, the Court
Iin Merrlll applied the converse reasonlng and 1mp11ed that 1nformatlon
w111 not be disclosed 1f 1t ds pr1v1leged under civil dxscovery -
‘rules. Such reasoning could potentially expand the protectlon .'
given federal agencies under the Act, because courts have - sometlmes
been misled by the indirect reference to discovery law 'in (b)(5)
into believing that bélancing“need against harm, which is common
in discovefy cases, is'appropriate in cases under the Freedom of
Information Act. Céurtg prior to Merrill had recognized only two
privileges: execﬁtive privilege for predecisional documents and'
a privilege for work done by a party's attorney in preparation for
a case. Once the privilege has been granted, such information is
permanently profected from disclosure. The:confidential commercial
information category guthorized by Merrill permits non-disclosure
only temporarily, on the rationale of protecting the government
from being placea at a competitive disadvantage by early disclosure
of commercial information. Once the‘trénsaction is complete, the
danger no longer exists, and the information can then be disclosed
without harm. It was argued that by permitting such temporary,
non~-disclosure, the Court has eroded the disclosure~oriented ﬁolicy
of the Act, and may have opened the Qéy for inclusion under (b)(5):
of virtually all civil discovery privileges.

To suﬁ up, although the severability provision should

take care of the fact-policy distinction, it might be a good idea,
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for the sake of greateriiirtainty,'to attach a list similar to the

one in the Canadian Bar Associstion Model Bill. This_wbﬁld'prevént'
foicials from.withholding information arbitrarily on the argumeﬁt
that it came under the policy advice exemption.Also, as noted in
section,(l)-ggggg; the government may Qg reluctaﬁt to apply
geverability where it appears onerous.‘cdncern has already beép;'
expressed about the power under subsection 20(2) to withhéld
résults of product or environmental tesﬁing where the head of the
inst%tution beliéves, on reasonable grouﬁds, that the-results are
misleading.lls Any.such powér Should be étrictly controlled so %héf
it cannot be abused. Although some Ameriéans seem -disturbed by

the idea of a temporary exemption, the Canadian Government has
iﬁcluded several in Bill C-43, including paragraphs 22(1)(e) and
22(1)}(d). It would seem fhaf a truly temporary withhoiding, where
circumstances warrant, wpuld be preferable to a permanent exemption.
Both the Canadian Bar Association Model Bill and the McMillan T
Minority Report Bill provide for withholding where premature

disclosure would unreasonably impede the making of a decision or -

the implementation of policy.

115. Former Consumer Affairs Minister Warren Allmand told the

committee studying the Bill that he had been unable to get
geveral departments to release information on consumer goods
testing while he was a minister, and he was concerned that
departments will use the exemption to withhold such information
for "vague and unreasonable. reasons". Secretary of State Francis

Fox said that he was prepared to consider grounds under which
an Information Commissioner or judge could review the test

results if a minister refuses to release them. Hill, op. cit.,
footnote 93; see also Mitchell, op. cit., footnote 103
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Section 13 of both 5111 c-15 and Bill c;

class exemptlon for 1nformatlon obtained 1n,oon§}q nece from forei

governments and international'organizations. Bill C-15 refers to

information obtained *"under an agreement or arrangement“, whereas

.

Bill 0-43 is more general, applylng to 1nformat10n "obtalned from“
a foreign- government, 1nternatlonal organlzatlon, or 1nst1tutlon
thereof. Bill 0-43 akeo sen51b1y provides for dlsclosure 1f the
source of the 1nforme¢10n consents to the ‘disclosure or makes the

1nformat10n public. The prov1sion wasrcrltlclzed for providing too

"\.

much proteotlon, but th% Government defended it by reference to

Amerlcan practice and to the principle that dlSpOSltlonxOf the6
11
information belongs to the forelgn source and not to Canada.

8

-~ The Augstralian proposals also include an exemptlon for
informatlon received in confidence from other governments. Professor

MecMillan argues, -however, that such documents should be protected

only to the extent that'discloenre would prejudice international

‘relations, probably where the. foreign government has gratuitously -

supplled Australia with oonfldentlal 1nformatlon. Where the foreign
government has supplled information in the course of negotiations,

or in order to extract some edvantage or remuneratlon from Australia,
117
he argues, confidentiality may be a secondary cong8ideration.

116. Fox, op. cit., footnote 16, at p. 63 the U.S. Act contalns
no such exemption, although the classification system provides .
that such information shall be so classified as to ensure the
degree of protection equivalent to that required by the foreign
- goverrnment E.O. 11,652 4(c); but Canadians and others have i
: . obtained information under the U.S. Act that was unavailable
from their own governments, leading to the charge that the
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T Sectlon 13 of Bills c-15 and C-#B also exempts 1nformatlon

-

obtalned 1n confidence from a. prov1nc1al government, Bill C-43

add&ng mun1c1pal and regional governments. -This is justified with e

_arguments eimllar to those for the foreign 1nformatlon exemptlon.

.Persons who_want access to information orrgunatlng with a provznc1al

. 118
government should address themselves to that government..

\_ Section 14 of Bill C-15 exempts information the disclosure

of whlch could reasonably be expected to affect. adversely federal-

-provinclal negotlatlons". This exemptlon was largely mlsunderstood

as coverlng anythlng injurious to federal-prOV1n01al relations,

. whereas 1t attempted to~ protect only ongoing or scheduled negotlatlons,

the Government of Canada of federal-pr9v1nclal ‘affairs oo™,

116 |
and could not have applled once the negotiations were over. In

Bill 0-43 there was. an attempt to clarify the interest to be protected
by changlng the exemption to "information the dlsclosure ‘of which

could reasonably be expected to-be 1n3urlous to° the conduct by

L

-

appendlng speclflc examplest

including, w1thout restricting the generality
of the foregonlg’

oo T (a) informatiofi on federal-provincial _ o
consultatlons or deéliberations; and
' (b) information on strategy or tactics
adopted by the Government of Canada

relating 10 the conduct of federal-

prévineial affairs.
United States is a ‘"nation:-that can't keep secrets”. Secrets
ungafe in U.S., The Citizen, Oct. 8, 1980 '

117. McMillan, op. cit., footnote 7, at pp. 404-405. i
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1

The Canadlan Bar Association did not 1nc1ude a separate
exemption for records relatlng to “federal-prov1nc1al relatlona“
or the 11ke in its Model Bill, since it was felt that other
\‘ exemptlons should prov1de adequate protection, and that an exemptlon
in this form wo\\a potentlally'embrace almost every government
-subject-lzo ' ‘

- The Austraiiah proposals contained an exemption for
documents disclosure of which would prejudice Commonwealth-State
relations. Like the Canadian-Bar Association, Professor McMillan
argues that adequate protection would be prov1ded by other
exemptionslwauch as those for Cabinet documents, for documents‘

" connected with policy-making, and for confidential information._%21
" Section 15 of both Bill C-15 and Bill C-43 contains an
exemption for records@%he disclosure of which could reaeonably be
expecteq:to be injuriousg to the conduct of international affairs,:
the defence of Canada and allies, or the deteetion, prevention or
Buppression of subiegaive or hoatile activities'(with‘alight
variations in wording). The weaknesses perceived te 5e inherent

- -
' -

-~

118.-Fox, og. clt., footnote 16, at p. 10

119, Ibid., at Pe 11; it seems these days that negotlatlons are
going on in seme area almost continuously

120. CBA Model Bill, footnote'27. at p. 23

121. McMillan, s ci¥., footnote 7, at p. 405
TR ki
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in a strict injury test are countered by appending a list of "
. categories of information set ouf aé examples of the .type of
information pﬁblic diéclasure of whiph could lead to injury, in
order %o guide'a reviewing body in making an assessment of injury.
Both the injury test and the class Test would have to be met for

123
the exemption to be claimed.

As an alternative the Cabinet Discussion Paper considered
a class exemption'qr deeming disclosure ofainférmation,iﬁ the listed
categories to cause fhéﬁétatéd injury. A comprehensive class
“exemption of this kind would prov1de maximum protection, but ‘would
likely cover material that could be released without harm to the
public interest. On the other hand. even,broad classes might not
he cﬁmprehensive enough to cover all the information requiring
protection. This could be remedied by adding’tg“the list .of
objective classes a residual injury test, as*the McDonald Comm1951on
in its Pirst Report recommended for securlty and 1ntelligence
.im‘.‘orlmari:i.on.12’+

'Section 23 of the Canadian Bar Association Model Bill
refers to:%national defence and international relations* rather
than to "national security" since the latter terﬁ is imprecise,
and to the extent that it would embrace domestic police functions

\\“//

122. See gupra, p. 36 |
123. Fox, op. ecit., footnote 16, at p.26‘
124, Ibid., at p. 7
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is adequately covered by the law enforcement exemptlon in sectlon

' 24. Because there is no necessary relatfﬁnshlp between the dEgree |

of damage caused by dlsclosure at any given time. and the\IEngth
of tlme during which the danger could continue, all records exempt
under this section may be withheld fer ten years. After ten years
--—the record is, in effect};declassified for.the purposes of this
Act unless it qualifies for the~extension in subsection 23(2),
which epplies to (i) records submitted in confidence by a foreign
government, (ii) records coﬁtaigipg exceptionally_sensitive
information, or (idi) records which would endanger someoneds life
_or physical safety if"~ dlsclosed. The onus.is on the government to.
+. show that disclosure could reasonably be expected to cause damage
to the national defence or international relatlons, or that a record

extension under one of the headirgs in subsection

e K In the United -States it.has been recegnized that "it is
the constitutional duty of the Executive ... to protect the
.confidentlallty necessary to carry out its responsibllltleg in the
fie}ds of international relations and national defense". 2 Exemption
ij (1) of the Freedom of Information Act represents an implicit
Congreseional recognitien of the Executive*s authority to classify

certain information that it deems vital to withhold in the interests

125. CBA Model Bill, footnote 27, at pp. 23-24

126. New York Times Co. v. United States, 403 U.S. 713 (1971), at
pp. 729-730, quoted in National Security and the Amended
Freedom of Information Act, (1976), 85 Yale Law Journal 401
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of national security. As originally worded, the exemption applied

L1127
to matters

specifically required by Executive order to be
kept secret in the interest of the national
defense or foreign policy.

- In EPA V. Migg,lzé the majority of the Supreme Court held
that the only fact that needed to be proved was that the requested
document did in fact bear a clasSificafion stamp in accofdance‘with E
thé procedural requirements of Executive Order 10}501.129 It was
found that the legislative intent was to defer to the Execﬁtive‘
Order, and the substéntive a&equacy of classifications would not
be subject to judicial review. The exemption did not authorize or
permit in camera inspection of contested documents to see whether
any non-secret components could be sepa:ated and disclosed. Under
the terms of the Exécutive Order each document in a file was to
receive a classification "at ieast as high as the most highly
classified document therein®. If one document in the file was
classified, the entire file was exempt.

\\H_,,ﬂwjin the 1974 amendments to the Freedom of Information Act
Congress acted t6 overrule Mink, giving the courts discretion to

examine documents in camera for a de novo determination of classification,

with the burgen of proof on the Executive to'9aata§ﬁ§classification;
— R

i

127. Narrower than "national security“ which, however, f%wused in
the Executive Order. Relyea, op. cit., footnote 46, at 149

128. 410 U.S. 73 (1973)

-

129. Classification system then in effect; see discuséioﬁ'infra
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authorizing the courts tc dieclose "any reasonably segfegeble
portion® of‘e.recofd after deletion of exempt‘portions: and
~rewriting exempfion (b)(1)e. The exemption now permits withholding
of only those documents that are o

(A) specifically authorlzed under criterla

established by an Executive order to be kept

gecret in the interest of natjgnal defense

or foreign poliey and (B) are nfact properly

claselfied pursuant to such Exec@tive order.
The Executive retains the responsibility for stating the criteria
by which documents will be classified and the applicable prccedures.
To be eXempt, however, a document must meety "both procedural and
substantive criteria contained in such Exgeutive order”. +20 Thel
1975 -Attorney~General's Memorandum on interpretation explains that
such classification must still be proper at the time of the request,
and at both initial and appellate stages, i.e., it still ccnforms
with the‘frlterla of the particular category and has not fallen
under one of the automatlc declassification provisions of the
Executive order. The Conference Report affirmed that the executive
departmeﬁfs responsible for national defence and foreign policy
matters,have“ﬁnique insights iq}o possible adverse effects, and
expected thet the ceurts wouid give substantial weight to an agency's
affadav1t, but this should not suggest that the evidence of the party

131
seeking disclosure should receive any less substantial welght.

130. Senate Report, quoted in Rankin, op. ecit., footnote 2, at p. 54

131. Rankin, op. cit., footnote 2, at pp. 59~-60
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A proposal that judicial review should be limited to a
detérminétion of whether the withholding had “a reasonable basis
under the criteria of-theJExecutive order" was rejected, Because. Qf

it was argue& that the‘pfesumption pf validity for axclassificatiogﬂ
ﬁarking would be overwhelming, and would résult in shiﬂﬁing thq,/
burden og proof gway-frdm th§3gdvernment, in vi?létion‘;f the
express language of the Act. The national security amendments
‘were largely responsible for the Presidential veto. President Ford
proposed a reasonableness standard, and in determining the
reasonableness of the classification;, the courts would consider
all attendant evidence before résortihg t0. in camera examination
of the document.

One of the stated purposes of the amendments was to
reétify widespread classification abuses.133 A gqvernméhf
classification expert testified that only half of one per cgnf of
all material classified merited even the lowest classification.lju
There are three categories of claSsification ébuses.lFirsf are
clagsifications that are clearly erroneous, sﬁqh as classifications

of non-sensitive information because of inclusion in otherwise

pfoperly claggified documents, classifications that have in the

132. Rankin, op. cit., footnote 2, at pp. 57-58; cf. approach to
judicial review of public interest exemptions in Bill C-£43.

133. Fooitnote‘l_Zé, at pp. 419-420; discussion follows

134. Rankin, 'op. cit., footnote 2, at p. 62



N L -68- - L

course_of time become unjusfifiable, or éiassifiéatioq# that withhold
'informéf;on clearly not reléted to the area. These can be effectively
remedied by the amended Act. Thép there are classifications where

a political‘judgment‘has been made, such as classifications

-intended to conceal covert executive .policies or to conceal mistakes
or wrongdoing, disélosure of whibh wouid clearly damage national
security. It can be arghed that it is‘preferabie to have such
decisions m§de by a political branch of government rather than by

the courts. .Finally there is a residual category of sbuse ...

e

consisting of classifications‘where it is questionable whether
disclasure would damage the national security. Congress could
assist the courts by adbptiﬁg.more gpecific criteria for
classifications, either by defining more narrowly the substantive
‘areas in which_claséification may occur, or by requiring a closer
relationship betwegn the classification standard and the policies
to be protected.lj The issue is complicated by constitutional
qonsiderations,,in that Congress cannot compel statutor& disclosufgk‘\\\
of information protected under ExeéutiVe Privilege. In any case,
executive definitiogs of p&licy and executive characterizations of
possible harm from unauthorized disclosure are bound'to affect

137
interpretation of the criteria.

135, See also Evans,'op. cit., footnote 83, at pp. 567-368
136. Footnote 126, at pp. 421-422
137. Ibid., at p. 422 - -
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- In fact, thelamepded exemption has not faredemuch bétter
: 13 :
than the original. In Alfred A. Knopf Inc. v. Colby, it was held

that the requirements of the exemptlon are gatisfied if the
information "is classifiable. andis shown to have been embodied
in a classified document”.xThis standard implies that it need not
be "in fact properly classified” and would appear to authorize
disclosure only of material that could not reasonably be classified.
It was asserted that there is a presumption of régularity‘that
only clear évidenbe‘to the contrary could rebut, dispite the explicit
rejecyion of a reasonableness standard by Congress.139 The court
also directed the plaintiffs to the Interagency Classification
Review CommittéeIQO'for consideration of the information thbught
to be declassifiable. The Colby case is said to represegg the
judiciary's abdication of the responsibility'given it by Cdngress
to undertake meaningful review of cla551flcatlon decisions, creating
serious doubts about the usefulness of the exemption.141

The application of a national security exemption in Canada

is complicated by the state of the classification gystem. There is

no statutory authority, and the entire system derives from

138..:509 F2d 1362 (1975)
: 139. See supra, p. 67

1&@. Oversees implementation of the Executive Order and hears
- appeals on denials of declassification; see infra

141. Rankin, op. clt., footnote 2, at p. 97; footnote 126, at
PP. 416-419 ‘
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A4
Cgblnet Dlrecﬁgves igsued in exercise of the Royal Prerogative.
There is no restrlctlon on the number of people who can classify

documents, as there is in the United. States. Even the Government

- =

acknowledges that at preéent protection for information unrelated
to national security can be obtained only by applying national
security classifications.;which results in greater restriction of

142
access and higher protection costs than necessary. The

classification categories are considered vague, especially the
"Restricted" category ("when information should not be published
or communicated to anyone éxcept for official purposes and is not

classified in any of the other categorles"), which acts as a

- 1h3
"eatch-all", As long ago as the 1969 Report of the Royal
\..—3
Commission on Security, it was recommended that the ﬁRestrlctedW

o 1hky
category should be abolished.

Until 1978 the general guldellne on the length of
applicability of security classifications was Cabinet Directive 46,
Transfer of Public Records to the Public Archives and Access to
Public Records held by the Public Archives and by Departments,
approved in June 1973, embodying the policy in effect since May
1969 to "make available to:the public as large a portion of the

Public Records of the Canadian Government as might be consistent

142. Green Paper, footnote 11, at p. 14
143, Rankin, op. cit., footnote 2, at p. 37
144, In its 1979 Report the Standing Committee of the Australian

Senate also recommended abolition of the "restricted”
classification.

4
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with the national interest". Access is normally provided to most

documents after thirty years as of right, and with permission of

both the Dominion Archivist and tﬂhiapproprlate minister, access

may_ﬁe granted to documents less than thirty yéars old. The

directive also created a category of “exempted record"”, iees,

«s. a public record

{a) that contains information the release‘of which
(i) would be contrary to law, .

(ii) is restricted pursuant to an agreement
made between the Government of Canada
and any other government,

(iii) might be considered by any government
1o be a breach of faith on the part of
the Government of Canada,

(iv) might embarass the Government of Canada
in its relations with any other government,
or
(v} might violate the privacy of an individual;
(b) that relates to security or intelligence; or
(¢) that is a personnel record, except that a
personnel record ceases to be an exempted
record on the expiration of the period of
90 years from the date of birth of the
employee with respect to whom the record
ig made. |
These were not to be transferred to the Public Archives, ndr was

any record that "in the opinion of the Deputy Head of [ﬁ]

145, "National interest" is not defined.
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| aepartment is or may be necegsary for the efficient operation of
that department, or ...‘contains‘infqrmation the disclosure of i
which, in the opinion-of the apprepriate_Minister. would be h
prejudieial to the public interest". It will be noted that the final
decision rests. with the Executive or bureaucracy, and that SEE%;
records need never be released to the public.lu-6

Cabinet.Directivelhé was replaced by an Access Directive
appreved by Cabinet in June 1977 and issuea in November 1978. The
Access Directive extends the definition of a "public record" by
referring sﬁecifieally to aachinewébadable records "having long
term value". Transfer is no longer linked to access regulatiens,
thus allowing the Public Archlves to galn phyeical possession of
material regardless of. age or any restrlctlon. aside from a
statutory one, that may have been placed on it. A department or
agency may choose not to transfer: (1) records containing information
" that it would -be illegal to release; (2) records required by the
_'deeartment in“its operation; and (3) records "that the Minister |
of a department believes contain information whase disclosure
would not be in the public interest". Should the Dominion Archivist
disagree with a departmental decision to place records in category
{(2) or {3). he may ultimately appeal to Cabinet. Unlike Cabinet - 4r
Directive 46, only in the first case 1s there a deflnlte proh1b1t10n.1 (
146, Rankin, op. cit., fdetnote 2, at pp. 42-43
147. Richard J. Bazillion, Access to Departmental Records, Cabipe

Documents, and Ministerial Papers in Canada, (1980},
43 American Archivist 151, at ppe. 152-153
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1t does not appear,-however, that access would be substantially
easier in most>§aées._as thé-thirty—year rule remains in effect.
The rggegrch_comﬁunity has urged that acceés iegislatipn should
explicitl& recbgnize-tﬁat the security sensitivity of classified
records declines w1th the passage of Elme and that they ought to
be declassified as soon as p0351ble.18 |

If is also felt that a climate of secrecy in the public
service is created by the Oath ofASecrecK and the "leakage"

provisions of the Official Secrets Act. The oath has no basis

" in law, although there are administnaf;ve sanctions. In the

absence of clear specifications 6f *authority" for disclosure, a
public servant must face the rigk that he will be found to be
without authority'to disclose if the informatibn proves to be
embarassing. Even more intimidating is the 0fficial Secrets Act,
still virtually identical to the corresponding British Aet. first
passed in 193., which carries a maximum sentence of fourteen years.
Although the Act was intended to cover espionagé, section 4 is
drafted so broadly that it could prohibit communication.of any

form of official information obtained in confidence from any person
holding office under the Crown, and has served td!codify the concépt

, . 150
of government property in information. Both the Mackenzie Report

148. Jake Knoppers, A Freedom of Information. Act and the Future
of Social Science Research, (1979), 7 Social Sciences in
- Canada (No. 4) 9. Executives of the Canadian Historical Society
testified before the committee studying Bill C-43 that files
previously open to researchers .are being removed from the
Public Archives because of provislons of the Bill. Files being
closed, The Citizen, Mar. 25, 1981~ ~._

1”’9. R.S.C. 19?0, Coe 0"3 . : ‘ \\\

Y S ) ~ -
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in Canada and ‘the Franks Committee Report in the United Kingdom 151
‘have recommended substéntial'reform of the Officiaﬁ Secrets Act. j
v . |

The Government has acknowledged that the "leakage“ prov131ons are _ !

152 |
at varlance w1th the obJthlves of Access to Informatlon legislation, -|
b |
|
|

- and both BilIl C-15 and C-43 (section 65 and section 71, respectively)

provide that .no disclosure of 1nformat10n made in good faith under

- the leglslatlon could give rise to prosecution. o

.Maxwell Cohen has proposed a single statute incorporating
liberal access to government in{ermation with provisions concerning B
oiii;?al secrets.'It would'}aglude a.rignt to information that it
.wa e%fneeessary to keep secret, thet would encompass vintua;ly *

'lall infB?mation after a period of years; criminal law prohibitions

. on the dlsclosure of 1nformatlon that it was necessary to keep
secret; a c13551f1e§t10n system to distinguish between the tWO
kinds of 1nformat10n, and an 1ndependent body to review the’way
in whlch this dlstlnctlon was applied in prac1-:1ce.153

In the. United Kingdom, the 1978 ﬁhite‘Paper proposed
to amend seetién 2 of their 0fficial Secrets Act (compafable to

-our section 4) so that unauthorized disclosure and receipt of

150. Franson, ope cit., footnote 9, at p. 53; Rankln, op. cits,
footnote 2, at pp. 30-34

151. See sugra. De 29
152. Fox,;og. c1t., footnote 16, at p. 31

153. Described in Stanley A. Cohen, Freedom of Information and

the Official Secrets Act, (1979),- 25 McGill Law Journal 99,
at pp. 109-110

<
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information would no longer be crimlnal offences except in regard

to expllcltly deflned categorles of ‘information. With some exceptions,
154

it followed the recommendations of the Franks Committee. It was

eriticized, however, for f ing'tO'discuss the espionage provisions

of section 1, which is also/in need of reform, and for attemﬁting

—

to reform section 2 fﬁ isolation from any flrm commitment to the

prlnclple of open government. e Outer Circle Policy Unit recommended
a separate Espionage Act ard an Official Information Act that would

to official information and 1ts protectlon
155

or amendment of section 70 of the Crlmes Act 1914, whlch.@% their

equivalent of section 2 of the Brltisﬁ Offlclal Secrets Act and

section 4 of the Canadian Act. Professor Mcmillan,wprrled that a
department head might invoke section 70 as a residual discretion )
authorising withholding of alleggdly sensitive documegté'not
protected by other exemptions.ls In his Minority Repé?t Bill he

proposed restricting eriminal pefialties as recommended by the

»

Franks Committee.’ .

In the United Statesygthe process of classificatioh ‘was

154. See supra, p. 29
155. Williams, op. cit., footnote 10, at pp. 100-102 .
156. McMillan, op. cit., footnote 7, at pp. 411-412
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__~w1th sufflclent partlcularlty" and can be found w1th only “a
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siggié}cantly reV1sed in 1972 by Pre81dent leon s Executlve Order

11, 6%% 'Tﬁe{e are three categorlesn Top Secret, Secret and
Confidential. “ToR,Secret“ information is ordinarily automatically

" downgraded to "Secret” two years "after the orlglnal classification,

S y )
two years later to M"Confidential', and fully declassified six years

after that. An officer with *Top Secret" classification authorityo
may _exempt from this general'declassification‘schedule certain’
designated type§7of gsensitive documents (such as cryptogréphic

L

codes and confldentlal information furnlshed by foreign governments).

Exempted materlal is subaect to mandatory reV1ew ten years after

the original c1a551ficatlon whenever a request_{or access is

received. provided that the requested document "can be described

reasonable amownt of ‘effort". There is a 31mllar review procedure'

for documents created before the commencement of the system.

Denial of declassification may be appealed to a departmental

reviey committee,fand then to the Intenagency Classification’hevie&
Committee. compfised‘of reﬁresentetives of agencies concerned with

national security matters, which has(power 8 oversee the

Ve o~

implementation of the Order. .as well ms to hear appeals. All documents
are autOmatlcally decla531f1ed after-%hlr%y years’ unless the head

of the agency personally determines in wrltlng that continued
cla331f1catlon is necessary. The Order further provides that "to

the extent practlcable" components of documents requiring dlfferent

degrees of classification shall be so merked, and portlons not

-

: Ll.m_... NS
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classified shall be likewise 1dent1f1ed "in order to fac1litate
exerpting and other use". As previously noted, the 1974 Freedom
of Information Act améndments provide for dlsclosure of “reasonably
segregable portions of a record"” after deyetion of exempt material. .
On June 28, 1978 President Carter issued Exécutiveiaiderm_jz
12,065, entitled National Security Information, which took effect
on December i; 1978. Although it left most of the substantive .and.

157

procediral criteria of the prior executive order unchanged,’ re
were several important changes. First.tltvimposes slightlets

strlcter mlnlmum standards of class1ficat10n. Slnce the Freedom'_ -
of Information Act requires only that records be "c1a351fled“. the
'mlnlmum standard igs the relevant one in litigation under the Act.

A document may be 013351fied as "Confidential" if unauthorlzed

* disclosure “reas nably could be expected to cause identifiable

damage to the njational security", whereas the prior order required
lonly‘“damdge to the ndtional security”. It has been argued that

. this language suggests a Presidential intent to 1limit the avallabillty
of clagsification by requlrlng a more concrete demonstratlon of
potential damage to national security. The new order also incorporates
a provisioﬁ found in the National Security Council directive

" implementing the_prior)order,‘to the effecﬁ that any reasonable

doubts should be resolved in favour of declassification, where the

157. Alan S. Madans, Developments Under the Preedom of Information
Act - 1979, 1980 Duke Law Journal 139, at pp. 146-149
/
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_directive had said "substantial doubt", thss imposing a standard

- more favourable to the fequestor under the Ffeedom of Information

* Act. The new order also adds a balan01ng test: 1nformat10n should

- be declassified 1f “the public 1nterest in disclosure outweighs /”
the demage to national security thst might reasonably be expected
from disclosure".‘This determination is to be made by an official
respongible for process1ng requests under the Freedom of Informatlon
Act or by an offlclal with "Top Secret" classification authority.
Section 3 of the order details extensive downgrading and

declassification procedures. ” "

‘In SWQdenishere are in principle no grades of secreby,.
but different types of documents must be kept sesret for different
.periods-of time: .personal information for seventy years; information
affecting national defence and relations to foreign powers for
ﬁgfty yearss 1nformatlon affectlng public or private economlc '
interests for twenty years. Reports and notes in the general reglster
of criminals or in a police register may be kept secret for an
unlimited period. Questions‘of access to documents the secrecy of
which is of special importance to the safety of the realm are o
decided by heads‘ofgministrie_s.15 -Since 1978 it has been possible
to appeal a minister's decision to the Government. . .

A person whs passes on information with the intention

that it shall be published in print'or“ﬁfoadcast by radio or

158. Some provisions on the secrecy of documents make it p0391ble
. for an authority to hand over a secret document if the authority
believes that there is no risk of the document being abused.
Holstad, op. cit., footnote 34, at D 40

14
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television cannot be punished even, ﬁhough the information passed
on is secret. If, however, that person thereby commits hlgh |
‘,treason, esplonage or some other crlme agalnst the’ securlty of the
realm that is specifically mentloned in the Freedom of the Press
Act, he can be prosecuted under-ordlnary crlmlnal law. The same
is true of an official who passes on information by the 1lllc1t
release of a secret document, or who deliberately sets a51de‘a
duty to observe secrecy.159

Sectlon 18 of both Blll C-15 and Bill 0-43 contains an
exemption protecting the economic interests of Canada. Seetion 18
of Bill 0515 is an injury—test exemﬁtion, requiring & "substantial
adverse effect", followed-by,a limited number of categories of
information as examples; Bill C-%B adds class exemptions for "trade
secrets or financial, commercial, scientific or technical information
that belongs to the Government of Canada" and for "scientific or
technical information obtained $hrough research by'an_officer or
employeevof a government'rnstitution". wnere disclosure could

reasonably be expected to deprive the officer or empioyee of priority

of publication. It also attempts to clarlfy the exemption by

“ -,
~

reference to the concrete interests belng protected:t "the financial
interests of the Government of Canada or the ability of the
Government of- Canada to manage the economy of Canada" and the

160
prevention of "wndue benefit to any person®, followed by a more

| 159 Holstad, op. cit., footnote 34, at pp. 40, 42, 46

160. This lagt was covered by paragraph 20(1)(c) of C-15
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extensive llst of examples.

The Canadian Bar Association in paragraph 26(1)(a) of
its Model Bill exempis commercial or financial 1nformatlon related

to the economlc interests of Canada, provided that a "sybstantial”

adverse effec the country S "legitimate“»economic interests
wcould reagonably be expected” to result from disclosure. These

e designed to balance legitimate needs for
protection with the public interést in releasing information to
facilitate public discussion and aﬁareness of economic issues as
well as of the policies and practices of those agengies charged
with financigl, economic or commércial regulation.1 Paragraph
26(1)(b) exempts information where a government agency could
reasonably be ekpéc%ed to be eiposed wunreasonably® to disadvantage
in competltlve or commer01al actlv ties.

.To sum up, information obtained in confidence from
foreign governmeﬁts might be adequately covered by the exempthn
for records the disclosure of whlch could reasonably be expectea
- to be injurious to the conduct of international affairs or defence.
This would probably make little dlffﬁregqg,lp the a@ount of
information available, however, as othef‘coﬁntries“are likely to
resent the disclosure of any but the most inﬁocuous information.”
Similatly, Bill c-43 could have dispensed with a separate exemption
for 1nformatlon relatlng to federal-provincial negotiations, as
it would be covered by other exemptions. The flrst steps in this

C

" 161, cBA' Model Bill,\'ootnote‘ 27, at p.-25

Al
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area of international relations and defence should haVe_been‘a

major reform of‘the-claESification system, with clearer categories
and procedures for declassificarion as soon as possible, which

could then have formed a basis for the exemption. There should also
be suhstantlal amendment of the 0fficial Secrets Act, which is long
overdue. The amended provisions mlght even be incorporated in the
access 1egislation.?62 While full judlclal review would be de51rabfe:
this area may bg said to involve "polltlcal judgment in its most
classic form" ' 3 The American experlence suggests that courts may

be reluctant to challenge the "unlque 1nsxghts" in national securlty

areas possessed by the Executive.

(6) LAW ENFORCEMENT

An exemption in this area must attempt to‘balance the
interests of law enforcement agencies with the countervailing
public interest in scrutiny of these agencies. The former consideration
‘involves the protection of law enforcement techniques, investigativer
procedures, and the sources of evidence used in f;vestlgatlons
or prosecutlons. while the latter involves protectlon of the pubch S
ability to examine law enforcement agen01es and procedures for.
effectlveness in enforcement and 1nvest1gat10n and the propriety

164
of the methods used.

162. See sugra, ppe 74-75

163. See supra, pe. 46 ”ggl
164, CBA‘Model Bill, footnote 27, at p. 24
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Sectlon 16 of both Bill c-15 and Blll C-43 contalns a ///
f
class exemptlon for information obtained or prepared in the course /

of 1nvest1gatlons and a residual injury clause to protect against ,/
harm to law enforcement efforts from dlsclosure of other 1nformatlon.
The Government miintains that very little ‘information in 1nvest1gat1ve
files would be avallable under an injury test, and the appllcatlon

of injury tests requires a great deal of time and effort on the part
of law enforcemgnt offlclals, citing the F.B.I. experience in the
United States.1 > Another option would be a class test for active
1nvest1gat10ns and an injury test for files on closed 1nvest1gatlons,
but care would stlll have to be taken to protect sources, law

-.-'

enforcement personnel and methods, and closed investigations are
: not necessarlly SOIVed. It was argued that information d13c1051ng

" illegal.actions by law enforcement officers shoufd bve dlsclosed, ;;///
but the Government feels that itPiS'sufficient that either the

Information Commissioner or the Court would be able to disclose to

166 -
the appropriate authorities information relating to an offence.

1 -

It may be doubted, however, whether any actlon would be taken o
. \_
without the pressure of\\‘ﬁllc opinion. '\

In addition, Bill C~43 includes an exemption for information

~that could reasonably be expected to be usefnl for the commission

‘. " ‘\
165, As of the end of April, 1980 4,654 requeéts were outstanding,
representlng a backlog of four to six months.

1.
/

166. Fox, op. cits, footnote 16, at p. 9 '
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of an offence, followed by a few specific examples. It also includes,

7 'the request of the affected provinces, an exemption for ;pﬁprmation
obtained by the R.C.M.P. while performing its role as é provinecial B
police force, when an agreement to exempt such information has been
entered intor with the province cbncerned The position is that
such information belongs to the prOV1nce.‘

Section 1? exempts 1nformat10n disclosure of which could
reasonably be expected to threaten the safety of an individual.
This is presumably intended‘to\proteEt agaipst reprisals persons
who have provided information to law enforcement agencies; as well
as to protect law enforcement'offibers. |

The Canadian Bar Association Model Bill aeproaches the T
problem a little differently. In subsection 24(1),~it lists the
specifie records within the exemption and the int%rests to be
protected: where disclosure could reasonably be'expected to
interfere with enforcement proceedings or'investigations and the
parties relating to such proceedings; deprive a person of a fair

trial; Jeopardlze 1nvest1gat10ns or 1nformat10n -gathering;

jeopardize securlty provisions Felatlng to detentlonrcenfﬂést///ﬁ\\'ﬁb/J
vehicles carrying valuable loads, oJ burglar alarm gystems, reveal

a record conflsceted by an officer in accordance with %n enactment;

or jeopardize the life of a law enforcement officer. Iﬂhs is

complemented in subsection (2) by a list of records that should

routinely be disclosed. Paragraphs (a), (e) and (f) limit the



" exemption for disclosure of information on investigations to cases

where the investigation has been within legal limits, has been

more_than a mere rootine investigation by a regulatory agency, or

where the result of the investigation has not yet been reported to

the person or bodf that was tﬁe subject of the investigation.
aragraph (2)(b) quallfies paragraph (1)(b) by stating, in effect,

that- law enforcement techniques must be lawful. Paragraphs c)

and (d) provide for public knowledge of the general structu:;\of é

o 1aw enforcement agenciey'and programs and thelr degree of success.1 ’

‘Under the American Freedom. of Information Act, (b)(7)

—_
T
T

originally protected "1nvest1gatory files complled for law
enforcement purposes except to the extent available by law to a
party other than an agency". It was intended to protect investigatory
files from premature disciosure, to protect the confidentiality

of investigaﬁory procedureSsand techniques, and to protect ~
confidential sources‘of information. Although there were conflicting
‘interpretations, the tendency was fo exempt almost everything in
investigatory files, whetherror not‘if was used or planned for

use in. any criminal proceeding.

e

The exemption.wagﬁaccordingly amended in 1974, listing
Sy .

gix instances where “investig%%ory files compiled for law

159" CBA Model Bill, footnote 27, at pp. 24-25
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_ 168 . - o
enforcement purposes" may be withheld. These are where

169
production would interfere with enforcement proceedings, deprive

a peréon of the right to a fair trial'or‘impértial adjudication,l?o
- congtitute an unwarranted invasionlof personal privacj;l?l disclose
the identity of a confidential source of igfbrmatipn,l?z disclose
investigative techniques and procedures, or endénéef the iife or
physical safety of law enforcement personpel{‘?he initial question
in adjudicating any exemption seven claiﬁ iglwhether the records
are both iﬁvestigatory and compiled for laﬁgenforcementtbprpéses.
For instance, they do not satisfy the requirement if ﬁhey were
submitted to an agency fof other purposes but later.uséd in a law

enforcement iﬁvestigation. Although interpretations differ on -

168. According to the 1974 Attorney-General's Memorandum, law

' enforcement "includes not m&rely the detection and punishment
of law violation, but also its prevention". Quoted in Gorski,
footnote 107, at p. 155

169. Applies only to materials relating to ongoing enforcement
proceeding or investigation; upon completion of the proceeding
or investigation, the harm ceases to be a Barrier to disclosure.
Ibid., at pe 156 ‘ e
170. Typically available when requested material would cause
prejudicial publicity. Ibid.

171, Similar to (b)(6), but omission of "clearly” lightens the
Government's burden of proving invasion. Ibid.

172. According to the 1974 Attorney-General's Memorandum, coRfidential
sources are "paid informants and any person who provides
information under an express assurance of confidentiality or
in eircumstances from which such an a$surance could be inferred”.
Tbide., at p. 157. This could still cause problems if a supplier
of inaccurate information-is protected from challenge. Franson,
op. cit., footnote 9, at p. 51 -
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whether records compiled during improper 1nvest1gat10ns are exempt,
in 197? the Deputy Attorney-General sent a memorandum to Justice
-:Department offlclals urging that exemption seven should "not be
‘uéed to conceal ﬁnlawfhl actiyities, regardless of the intent with
which those activities were conducted. - Neitﬁe§ the use nor
methodology of unlawful 1nvest1gat1ve technlques or procedures is
to be protected by rellance_on[Exemptlon seveﬁ] 1?2a The |
Congressional Report indicates that only inforﬁation on secret
techniques and procedures is protected, not.information on commoniy
known ones such as fingerprinting, interrogation and ballistic tests.
Recently there have been proposals to amend this exemption
to -curtail the abuse of the Freedom of Infﬂrmatlon Act as an
alternative to normal discovery procedure.,Documents compiled in
reasonable anticipation of civil or criminal litigation and those
associated with settlement”negotiation would be subject to ﬁithholding
until the end of the proceedingﬂkexcept in the case.of requests
for the purpose of obtaining information that might lead the
requestor to initiate'litigation. It is also proposed to limit
release of records pertaining to organized crime, terrorism or
foreign counter+intelligence and of criminal law enforcement
tive files.'Felons might also be precluded from obtaining

173 o
Becords under the Act. Attempts to secure an across-the-board

172a. Madans, op. cit., footnote 157, at p. 165

' 173. Shenefield, op. cit., footnote 26, at p. 7; in Canada, parole
officers concede that less than five per cent of files contain
sensitive information, and most could safely be- released™

Franson, OD. cit., footnote 9, at p. 50; cf. section 24 of
proposed Privacy Act, see Chapter V, Sectlon (2) infra
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exemption from the Aét for intelligence agencies have béén
abandoned, but the Justice Department®'s proposal for a "“much
narrower" exemption has been eriticized as achieving much the same
result-l?a The Director of the C.I.A. would be able to certify
.infqrmation as'exempt from disclosure if it falls into one of
three "ecatch-all" categories: (1) infOrmation provided by anyone
not employed by the U.S. Government, (2) information that would
‘wtend tp'identify“ a source or method, and (3) information from
or about téchnical or seientific intelldgence systems. This
proposal would allow withholdingfof material that was not even
classified. Mor impqrtant. there would be no judicial review

of the Director's certificate. This system seems to ressemble the
Ministefigl certificate system finally abolished ih Canadian
proposglé;_and strongly criticizeﬁ‘for its retention in Australian
proposals.175 |

The Australian 1aw enforcement exemption purported to

copy the corresponding Aﬁerlcan exemptlon, as amended ‘in 1974

- but with important differences. It exempts any information obtained
;from a confidential source, rather than merely information éhat
would identify the source. It fails to make clear that only (;
- " =

174+ C.I.A./F.0.I.A., (Editorial) The Natibn. Apr.- 26, 1980, 483
175. See supra, pp. 40-46 - ' ’ |

N
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infc tlon on secret technlques and procedures iy to be protected,
that 1llegal techniques or investlgatlcns are not protected.

' More 1mportant. it adds any disclosure that would "otherw1se have

a subetantlal adverse effect on law enforcement act1v1t1es", which

could be 1nterpreted very brcadly. as law enforcement authorltles

regard any disclosure as heving an ddverse ei‘fect.l?6 The same .. _. .

criticism could be made about paragraph 16(c) of the Canadian Bills

(*injurious to law‘enforcement, the conduct of lawfu;_investigations

or the security of penal institutions;). .

To sum up, the law enforcement exemption in Biil C-43
seeﬁe unnecessarily broed, and could result in +the exemptioh'of.
almost everything in investigative files. It would probably be
preferable ‘to have something along the lines of the American - f:'
exemptlon or the exemptionsin the Canadian Bar Assoclation Model
Bill, whlch are 11m1ted by reference to the 1nterests to be
-protected. The exemptlcn should also make cléar that illegal

techniques or investigations are not covered.

(7) PERSONAI, PRIVACY

Section 19 of Bill C-15 exempts, on a mandatory basis,
all perscnal information respeecting an identifiable indiﬁidqal.,
. with- the exception of certain infbrmation about public servants,
>~

176. McMillan, op. cit., footnote 2, at ppe. 409-410

\_,"
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persone performlng serv1ces under a contract w1th ‘the government,
and dlscretlonary benefits conferred .on 1nd1v1duals by the
government. All personal information must therefore be deleted
from any'document to be released under the statute, which could .
result in deletions that are not necessary for protecting personal
prlvacy. Sectlon 19 of Bill 0-43 1ncorporates by.reference the .
deflnltlon of "personal information" contalned in sectlon 3 of the
proposed Privacy Act, which is similar to that in Bill C-15. It
‘?;eo protides ror disclosure of such personal ‘information if the
‘individual to whom it relates consente to\?hendisolosure. or if

‘ . o . N
.the 1nformatlon is publicly avallable. o . S

In answer to. the demands oflthe research commun1ty,1?7
paragraph 3(2)(j) of the Privacy-Act provides that personal
information may be discloSed for resegroh or statistical purposes
A the head of the gOVernment institution is satisfied that the
purpose cannot reasonably be accompllshed unless the™ -information
is prov1ded in a form that would identify the individual to whom
it relates;‘and obtains a written undertakdng fhat no suosequent |
disclosure,oflthe information will be mgde'i; a form thet could
reasonebly be expected to identiff tﬁe individual. -

Instead of a class exemption, the Canadian Bar Association
'Model Bdll adopts a mixed exemption. Under sectdon 25, private

letters and writings.delivered to the Public Archives or the National-

" Library are exempted as a class, except upon any terms for

kY

"177. Knoppers, op. cit., footnote 148, at pp. 9-10
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" diselosure that might_be.con‘ ined in the terms of donation, as
Aare'records of Ministgrial\ spondence thét reveal a person's
identity or tha? would.properiy be withheld under aﬁothgr provision
of the Adt. Other information is exempted on thg/ggéis'that
disclosure would constitute an unwarranted inv;;ion of personal
privacy or ﬁould jeopardizé a source of-information. The type of
information covered includes information relating to taxation,
social insurance, the census, immigration and aaturalizétion;
births and deaths, criminal records, personal health, empld&ment
files, z2nd files on job applicants. Contrary to the policy
underlying the rést of the Act, that a'person should not have -to
demonsfrate any speéial interest before béing allowed;ﬁccéss-to a
record, fhis section implies a balancing process between the
ppersonal interests in privacy and the public interest in ditsclosure.l?8
Any person whose interests would be substantially affected by
disclosure of é record that may be subject to exemption under sections
25 or 26 (commercial or financial information) may apply to an
agency for an opportunity.fo pe heaqg'prior to disclosure. If tﬁe
agency neveftheless decides to disclose, the person-may apply to

179
' the Federal Court for review of the decision.

L4

178. CBA Model Bill, footnote 27, at p. 253 see exemption s8ix i
U.S. Act infra

© 179. In Sweden, personal informatiop < be eleased with the
- - consent of the person, or for earxh, without consent,
subject to conditions for use. [Qf rivate person consi

himself harmed by the‘#eteasefﬁfla document, he cannot have
the decision altered, ‘but if he believes that access was
granted unlawfully, he can make a complaint to an Ombudsman

or to the Chancgllor of Justice. Holstad, op. cit., footnote 34

——

.
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Exemption six under the American Freedom of Information
Act ekemﬁts "persénnel and medical files and'similar files the
dlsclosure of whlch would constitute a clearly unwarranted
1nvas1on of personal prlvacy"; Interpretatlve certainty has been
hampered not only by friction between the right to know and the
right %o privacy, but also by imprecise statutory languége and
inconsistent 1egislativé history. The 1967_Attorﬁey-Genéral's .
“ﬁemofa&ﬂgg*_nhiéh.relies mainly on the House Report, suggests that
the;exémption encompasses "all ﬁersonnei and medical filés. and
private and personal information contained in other files, which
if dlsclosed would amount to a clearly wnwarranted 1nvasmon of the -
.prlvacy of any person ...'.380 The courts, however, have not agreed‘-
that medical and personnel files are automatlcally and absolutely
" exempt. Various tests have beenﬁbroposed to define "51m11ar fileszr—/f
but the best is probably "personal 1nformat10n" because it deri h
supgort frdm the Senate Repo;t and gives fuller’protection to
privacy. The definitional-uncertainty has been reduced somewhat '
because several agencies have begun to specify which of their files
are, "similar 'files“.181

he basic area of dispute has been ﬁhether exemption six
© empowers government‘égencies_and the courts to baiance the right

)

180. Quoted in Carl Wilkerson, Reconciling The Conflicting Goals
0f The Right To Know And The Right To Privacy Under The Freedom
. Of Information Act, (1977), 25 Chitty's Law Journal 217, at

p. 219
181. Ibid-y a': P 223
. - . .

-4
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to know, as measﬁfed;by”tﬁp ne;d for the ﬁarticular information
requested,.agalnst the privacy intrusion created by dlsclosure.‘
The non-balanclng approach tends to insulate’ government files by
protectlng them against all but the most minimal privacy 1nva31on.
On the other hand, by balanc1ngs a serious prlvacy invasion could
be justified by a strong countervalllng publlc interest in access
tq the partlcular 1nformatloﬁ squght.l 2. "When the Freedom of
Information Act was enacted, several provisions were almed at

ending thg:discretionary‘balancing that had rendered section 3

of the Administrative Procedure Act ineffective. With respect to

—

exemption €ix, the Attorney-General's Memorandum reliif’ffiﬂly>on
the House Report, which conveys\the impression that Congress has’

already weighedéthe competing interests of privacy and disclosure,

but omits the section of the Senate Report that clearly contehpiates
and in fact mandates a case-by-case balancing by agencies and the A
courts. -

. 183 .
In Robles v. EPA, "clearly unwarranted invasion of

persdpal privacy"™ was ihterpreted as.the definitional qualifi%étion
serving to describe the materials in "similar files", to énsure
that they "have the same characterisfics of confidehtiélity that
or@inarilﬁ attach to information in fiedical or personnel files*.

» -

182. Wilkerson, op. cit., footnote 180, at p. 217; see also 1972
Canadj,an Task Force on Prlvacys *personal information about
an individuat may [%ome e such vital concern to

society that the in@i"dual's privacy must be sacrificed”,
quoted in Franson, op. cit., footnote 9, at p. 47

183. uau'de‘§h3 (1973)
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The.only'faefor to be ‘considered was the seriousness of the invasion.
In the e rt's view, the "any person“ language of (a)(3) precluded
lbalane}é anyk:ther test that would grant access to some and
deny. it to others. | ' |

" Other ce>¥ég, however, beglnnlng with the case of Getman v. N
§Lﬂg,18 had found that exemptlon s;x‘requlres a unique balancing :

of the right to privacy against the right of the public to be

1nformed. ThlS 1nterpretatlon was adopted by the Supreme Court in

. 1 5
Department of/ the Air Force -Ve Rose. The exemptlon was,construed
i ———
to protect only agalnst a dlsclosure that would constitute a AN

» walearly unwarranted invasion of prlvacy" as identified: through

in camera ingpections of the_materlal to delete personal references
and other identifying material. The effect'of a particular'disclesure
is estimated ﬁot only from the perspective of the general public,

fut also.frOm +he perspective of those wifh additional'knowledge.
such as persons acqualnted w1th the 1nd1v1dual‘1dent1f1ed. The Rose
HCourt falled to set any express guldellnes for measurement of

publiec interest, but suggested “that there should be a need for the
1nforhat10n requested. The Getman Court con51dered the predlctable
benefits. of the 1ntended use of the information, and the agellahlllty

of alternatlve means by which the same benefits could be achieved.

184, 450 F2d 670 (D.C. Cir. 1971} ' \
185. 425 U.S. 352 (1976) ‘ o
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The agenc1es are prlmarlly respon51b1e for the exc131on process. -
and if they meticulously remove personally 1dent;fy1ng details
from records, it will be unnecessaf& to invoke the baiancing test
in most caseg. The .excision process also ellmlnates "comlngllng

)

whereby agen01es would mix non-exe;‘t'fiies with exempt files 1n
an effort to subvert ci.:l.sc].osur'e.:178

' One of the shortcomings of the,Amerlcan Act is the lack
of notice to the person who is the subject of the }nformatlon, 50’
that he can make his views known. Paragrapﬁ 8(2)(1) of the proposed
Canadian Priyacy Act permits disclosure of personal information
"where, in tﬁe opinion of the head of the instﬁtution. o ' ' b

(i) the publlc interest in disclosure clearly
outweighs any invasion of qflvacy that would

result from the disclosure

(ii) disclosure would clearly benefit the indiwvidual
to whom the information relates.

In the case of such disclosure the head must notify éhe Pr?vacy
Commissioner, who may notify the subject individual. There does
not appeér to be any mechanism for the individual te make his
views known. The.onus is on the ‘person seeking disclosurg to
satisfy the approprfete Minister that the test of greater public

1nterest has been met. Although the prov1$1on is- 1ntended to be

used only in very.limi d circumstances, nntlflcatlon to the

.
- -+
r . . = -

186, Wilkerson, footnote 180, at p. 222



- Privacy Commissioner is supposed to serve as a safeguard against

]

abuse, by allowing the bommiééionér to criticize unjustified

-

discloéures and assict dep ents and agencies in developing
criteria.187
| ' To sum up. the protection of personal Privacy gives

rigg to some dlfflcult proLlems. A class exemptlon as in Bill C-43 «

gives the most complete prctectlon, but there seems inadequate
provision for thp‘ba;anciﬁé of competing interests and too much
: discreticP in the Minister: There shculd be provisibﬁ for the
subject individual to make his views known bcfo;e disclosure, as
well as a right to appeal either a refusal to disclose or g

\

decision to disdlos

(8) COMMERCIAL AND FINANCIAL INFORMATION (\
h Section 20 of Bill C-15 closely follows the equivalent

: 188
exemption of the Canadian Bar Association Qg?el Bill, exempting

financial, commercial, scientific or technical information

d?kclosure of which could reasonably be expected to result in
information of the same kind no longer being supplied to the

government institution; to cause significant prejudice to the

187. Jean Chrétien, Privacy Legislation, (Cabinet Discussion Paper,
1980): at P 14

188, Paragraphs 26(1)}(b)~-(d)
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competitive positien of firms or significant interference with;u“
ohgoingfdegotiationss or to result in undue financial loés or gaiﬁ;; |
COmmerclal groups would have preferred a class exemption 81m11ar
to that for personal information, whereby all 1nformat10n furnlshed
to the government in confidence would be exempted. The exemptlon-
suffers from the lack of a mechanism whereby parties likely to be
affected by dlsclosure would have an opportunity to inform the
government of the probable effect on them of dlsclosure.189

In section 20 of Bill_p-hj there is an attempt to. |
compromise, by adding exeﬁptiens for trade secrets and for infofmation
that is treated consistently in a confldentlal manner by the wo
suppller and remov1ng the loss of future information as a crlterlon.lgo'
Section 29 provides for not;ce to parties likely to be affected
by‘an intended disclosure of information described in sectioa 26:

so that they may make representations to the head of the government

institution as to why the information should not be disclosed.

The Canadian Bar Association Model Bill, on the other

hand, is so concerned about the dangers of corporate secrec th

subsection 26(2) provides for superseding the private interest

189. Fox,op. cits., footnote 16, at p. 13

190. The Consumers® Association of Canada. in a-brief to ‘the committee
studying the Bill expressed concern that third parties were
given carte blanche to veto disclosures. It felt that
confidentiality claims should be rejected unless i¥ can be
proved that direct harm would result from disclosure. Freedom-
'of-information bill hit, The'Ciﬁizep. Apr. 3, 1981
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where there is a clear public 1nterest that would be served by
disclosure. Thls was derlved from the McM1llan Mlnorlty Report Bill
in Australla.

Proprletory corporations listed under Schedule D of the
Financial Admlnlstratlon Act are not covered under either Bill C-15
_or Bill C—h3 ow1ng to competltlve bu31ness conSJ.deratlons.lg1 It
_has been argued, however, that as a general prop051tlon they
.shou}d be covered, and sen51t1ve commercial 1nformat10n could
remain confidential_under the general exemption.%gz

The AmgricanAFreedom of Information Act exempts "trade
secrets and commercial orefinanoie; inforhation obtained from a
person and privileged or cnfidential®. Exemption four can be
read as pro{ecting either three cetegories of information (trade
secrets, commercial or financial information, and\privileged or

\

confidential information) or two categories (trade secrets and

commercial or financfal information that is pr1v11eged or confrdentlal)
The courts have read the provisions both ways. Although there have
gEen_various definitions of '"trade secret", it has not preeented
any problem because this part of the exemption is seldom used, and f/
the scope of the other categories is broad enough to include most
definitiggs. “Privileged" ae used in the Act is co-~extensive with

TN '

-

191. Gr?}n Paper, fobtnote 11, at pp. 23-24

192. Atkey, op. cit., footnote 110, at pp. 159-160
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/ hd v y .
the traditional commoh law privileges. The iﬁterpref%tion'df
"chfidential“ however, ‘has given rlse to con81derable litigation.
Initially, it was interpreted subgectively, as private information

. that customarily would not be released by the person from whom it

193 -
was obtained. The caﬁe of National Pa(ks and Conservation
. -~ 19 —
Association v. Morton ~established a new test based on the

purpose of the exemption - to protect both the. suppliers of
information and the agency receiving it. Infofmstion should 'be
protected if disclosure would be likely (1) to impair the
government;s ability to obtain necessary information in the future
or (2) to cause substantial harm to the competitive position of
the person from whom the information.was obtained. The firsf
alternative prohibits withholding'of information obtained by
compulsoryrprocedure since no 1mpairment of the government's
ability to obtain'further information can result.195 On the other
hand, the legislative histery of exemption four indicates that it
.was gntended to.be applied liberally - according to the Senate

Repoxt, to protect “information «so which would customarily not

be relepased to the public by the person from whom it was obtained".

~The N tionsl Parks test is therefore likely to afford less'protection
¢ .

or business information than Congress intended.when it enacted

ction 20 of Bill C-43

194, BYEF 765 (D.C. Cir 1974)

195. Furdy, Op. éyt., footno

196, Eilee . Berkman, The Reverse-FOIA Lawsuitt Routes to

Nondisclosure After rxsler, (1980), 46 Brooklyn Law Review 269,
at pp. 288-290
1

Y, . .> v A — - -
44, at pp. 800-80%1; cf. Bill C-15

A
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Since the 1974 améndments which_impose'haréh sanctions
for wrongful withholding of requested information, agency offiecials
have been encouraged to favoﬁr reélease of arguébly exempt material.
Fear of accusations of over-involvement wi?h the industry that
it is mandated to regulate may discouragé an agency from vigourously
- asserting a submitfer's interest in non-disclosure. Persons
requestiné\é&formatioﬁ under the Freedom‘bf-Infor@ation,Act often
~do so for que;;;bnaple ?urposes, as a discovery-device or as a
means of gaininé chpetitivé advantage. Private industry accounts
for an estimatéd two-thirds of requééts under the Act. As a
result, private individuals and organizations are increasingly g
reluctant to furnish information to the federal government that
mlght ‘be released under the Freedom of Information Act.lg?

To p}otect their interests, submitters have developed
the “revegse-FpIA“ lawsuits Most such suits arise when an agency
notifies the submitter that disclosure ;f information has been
requested under thé Freedom of Information Act. After notification,
but before disclosure, the submitter fileé a reverse-FOIA action -

" seeking to enjoin the agency from disclosing the information.
Altgrnatively, if the agency decides not:to disclpse, submitters

have attempted to intervene as defendants in litigation brought

by the requestor to force disclosure, arguing that the agency

cannot adequately represent %their interests. Submitters have relied

¢

197, Trudy Huskamp Peterson, After Five Years: An Assessment of .-
the Amended U.S. Freedom of Information Act, (1980), 43
American Archivist 161, at p. 164, Berkman, op. cit., footnote.
196, at PP- 293-294
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*on three legal theories: {(1)._ that the Freedom of Information Act:
prohibits agen01es from d1501051ng information falling within any -
of the nine exemptlons in the A$%\£&esp1te the absence of an expllclt
cause of action); (2) that agencies are prohlblted from disclosing
submitter-generated businesé’infE?ﬁétion by the Trade Secrets hcf{

a criminal statute proscrlbl g the unauthorized release of a wide

variety o ion; €3) that dlsclosure of submitter-

geneﬁg;eh/5u81ness information that is either exempt under the
Freedom of Information Act or w1th1n the scope of the Trade Secrets
" Act constltutes an abuse of agency dlscretlon subjget to- Jud1c1al

19
review under the Administrative Procedure Act. -~

In 1979 the Supreme Court considered its first reveree-FOIA'

. - 199 K
_case, Chrysler Corporation v. Brown. The Court rejected .

arguments for a cause of act;oﬁ under the Freedom of Information
Act orrggeer the Trade Screts Act. It found, however, that the ~
'agency;s-decision to disclose was "reviewable agency action" and
that, as a person "adversely affected‘or aggrieved" b& such ection,
Chrysler had standing to seek review under the Administrative |
Procedure Act. Although "properly promulgated, substantive agency
,»’rfgrggulations" could serve ‘as "authorizatien by law" to disclose

.
] . 3

L\

198. Daniel Gorham Clement, The nghts of Submitters To Prevent
Agency Disclosure of Confidential Business Information: The
Reverse Freedom of Information Lawsuit, (1977), 55 Texas

Law Review 587, at pp. 591-633 . S

. 199, 441 U.S. 281 (1979) - |

; .

&
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1nformat1?n otherw1se protected under the Trade Seefets Act, whlch

was 1nvoked as a standard, tﬁe partlcular regulatldhs on which the

. The tase waszremanded to the lowgr court for con31deratlon of the

LAY

agency relled were neither substjntlve nor properly promulgated.

issue in light of the decision-that’ the disclosure was not

"authorized by-law".

It has Peen argued that the effect gfi%he decision was 7
to narrow the scope of the reverse-ﬁOIA action. If a cause of actiod
had been found under either the Freedom of Information Act or
another non-disclbsufefetetﬁte, de novo review would have been
avallable in the district court, in which case the court would be

iiewed to re-examine documents in order to evailuate’ theé. propriety
of ?he agency®s decision to disclose., Judicial review under the ’
rAdministrative Procedure Act's abuse of discretion ﬁrovision is
limited to a review of the recerd of the agency proceedlng. Where_
clearly defined standards exlst, such as the Trade Secrets Act,
rev1ew on the record 1is stlll effective. Where standards by which -,-
to examine-ageﬁcy-action are unavailable, however, it has been )
argued that review under the Admlnlstratlve Procedure Act will be

200 °
ineffectives. Alternative standards will have to be developed.

—

If submitters must rely exclusively on judicial review

under the Administrative Procedure Act, the agencies will serve

200. Berkmaﬁ..op. cit., footnote 196, at pp. 286-287"

]
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_as_@he chief fdrum féﬁ;adjudieation,_an& they should allow submitters
to'present their argﬁﬁenfs to. the maximum extent compatible with

the prlmary;?reeQOm of Informatlon Act policy of full and prompt
dlscﬁbsuge.201 The Justlce Department has proposed an -amendment -

to the Aet requiring agencies holding confieential business
inforﬁation,felﬁrovide notice to the submitter upbn receifing a
-request for release of that information of upon making a determination
_that the 1nformatlon should be released. and establishing a tlme
1imit and an -agency administrative process to ensure that there

-—

is ample notlce to permlt submitters to negotlate w1th the agency .
202
or to file suit if requlred. Many agencies have alreedy

.promulgated pegulations requiring notification to submitfers
prior to disclosure. Although ddministrative ,adjudication of
submitters® arguments would increase the cost. and time required
for processing requ /%s; it would help prevent judicial'reversal

of agency determinaty ons to disclose, discourage appeals to the
: 202a * .

courts, and expedite;thosé/jud1c1al appeals that are brought.

It has also been suggested that agencies should

promﬁlgate rules identifying entire categories of information that
they would disclose automatically upon requesi undér the Freedom
of Information Act. Under the rule-making section of the

201. Clement, op. cit., footnote 198, at pp. 633-638

202. Shenefield, op. cit., footnote 26, at p. 5

202a. Clement, op. cit., footnote 198, at p. 638
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.AdmfﬁigtratiVe Procedure' Act, submitters and requéstors would
,recelve notlflcatlon in the Federal Reglster of any such proposed
rule and have the right to submit written comm;nts before final
promulgatlon. Jud1c1al rev1ew of the final rule would also be
avallable under the Admlnlstratlve Procedure Act. This would
substantlally decrease the volumé of ad hoc adjudications. Another .
proposal is that the agencies should .adopt regulations permitting
submitters to identify at the time of submission any information
that they - belleve is non-dlsclosable and to substantiate their
clalms in writing with spe01f1c reasons. Failure to do so would
be a consideration for the agency in processing future requests.
This would be more efficient than awaiting receipt of a request
before ruling oh submitters® claims of non-disclosability.z'o3
. The Department of iustice also proposes to permit courts
to makeworders respecting the transfer and consolidation of actions
. where the requestor files suit in one court and the submltter
\gﬁles a reverse-FOIA suit in another court.zou

Exemptlon eight was the product of an early. version of
ekemptién four, which did not specifically exempt financial
information, .and the powerful banking lobby. The present version
of exemption four apparently exempts from disclosure the same ?

information covered by exemption eight, and consequently the latter

&

203, éi;ment, op. cite, footnote 198, at pp. 638-639

204. Shenefield, op.'cit., footnote 26, at p. %

]



is rarely invoked. Exemptioh:ﬁine was also intended to protect a
_special interest group withfé-strqng lobby (the 0il industry),

and also exémpts from disclbsﬁrg information that apparently could
be withheld under. exemption four.aos-“ R

‘To sum up, the exemption in Blll C-43.is rather broader
'than the corresponding exemption in Blll C-15,, Drobably out of a
concern to avoid +the confusion and discontent in the United States.
It should be remembered, however, that Bill C=43 also pfdvides
third parties with an opportunity to make kndwn their views on
digclosure; which'is lacking in the American legislation. The
f%xémption iﬁ_Bill C-15, .coupled with the provi;ions in section 29 = .
of Bill Caug, should provide adequate protecfion for the 1egitima£e
interests of third parties. The government might also adopt the

'1dea of hav1ng submitters of information indicate whether they 206
‘belleve that it should be kept confidential, giving specific reasons.%0
As with personal information, thefeﬂﬁay be cases where the private
interest must be superseded in the public interest, so it would

probably be a good idea to include a provision similar to subsection

26(2) of the Canadian Bar Association Model Bill.

205, Gg;;ki, op. cit., footnote 107, at p. 158
. _
206, Seefsugra, Do 103 b

[
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(9) STATUTORY EXEMPTIONS

HAt least\séventy-fhree statutes currently restrict access
to iﬁformation.207 and it is important to establish whether the
. access legislatioﬁ or the confidentiality clause in another
gtatute is to have prééedence in any giveﬁ-case. Some provisions
. could quité easily be made compatible with the exemptions, énd
thereforé there would be no major obstacles to their being
overriden by the new legislation. On the other hand, Parliament
has given absolute protection to the clasfes of information
. covered by some of these clauses.208

Section 25 of Bill ¢c-15, following the corresponding
American exemption, prohivits disclosure where release to the
pubiic_or to unauthorized persons is prohibited in another Act

of Parliament which

(a) provides that the requirement to withhold

information be exercised in such a manner asL
to leave no discretion in the matter; or -

(b) establishes particular criteria for withholding
information or refers te particular types of

information to be withheld.
| A N

|
Section 25 of Bill C-U43 adds a provision for review\of statutory
h

ree years after

prohibitions by a Parliamentary committee within thrn

the coming into force of the access legislation on wiether and to

what extent the provisioﬁg,are necessary. \ .

The Canadian Bar Association Model Bill prov%@es in

: : : ‘ \
section 37 that ‘it is to take precedence over any other Act which
. \

o !
~

207. CBA Model Bill, footnote 27, Schedule 1

s

..208. Fox,.@p. Ccit., footnote 16, at p. 16



providés for, prohibits or regulates dlsclosure of records. Although
sever{ty-three federal: statutes ar//llsted in Schedule 1, the scope

. of ‘the section is not limited to this list. The only exception

would be where a prohibition in apother statute is expressly

stated to apply notw1thstand1ng the provision.of the rreedom of
Informatlon ‘Act. {section 27) These two provisions have the effect
of provmding certainty. Co _L. ;

The confidentiality,provisions in SOme\statutes may
make it difficult for agencies to strike_an appropriate balance
.between|§iaclosure an% confidentiality. For instance, the
Anti-Dumping Tribunalﬁhad been misled by subsection 29(3) of the

Mnti-Dumping Act into:an impression that confidential information

must be kept confidential, no matter how compelling the need for
209

disolosure. In the Maggasonic case, the Court reasoned that
subsection 29(3?‘H§a to be read) gether with the\eection prov1d1ng
for a public hearlng. The Tribunal had to find some way of.fulfllllng
.its obligation to disclose adequate 1nformat10n to the participants
while{'atlthe same time, protecting the confidentiality'of“

information received from the parties. It has taken the approach

of disclosing information in camera to independent counsel (as

Opposed to "house counsel") on their undertaking not to disclose it
210

to anyone else, but this has not altogether solved the problem.

‘ N ' ' i
209. Re Magnasonic Caﬁada Ltd. and Anti-Dumping Tribunal, (197
30. D L. R{ ‘ ,~ 11972 F.C. 1239 :

210. Franson, p. c1t., footnote 9, at pp. 3&-40
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Professor McMillan in his Miﬁority Report Bill proposed
that sébrecy provisions to be Rreserved should ;ctually be listed
in a Schedule to the Act, and Some of the broader provisions

1mu1taneously amended, creaﬂ;ng a comprehen51ve code on openness
and secrecye It would avoid any lltlgatlon concernlng whether a '
particular statutory provision is one that actually "prohibits",

211
rather than regulates; the disclosure of information.

Exemption three of the American Freedom of,K Information

Act, as orlglnally worded, dealt with information "spe01flcally
212 213
exempted,frdm disclosure by statute". In FAA v. Robertson

the Supreme urt ruled that the exemption included within its
ambit statut:j;\ﬁrqvisions granting genéral disc:etionary'
authority to the head of an agency; which allow tﬂe withholding

~of information "not required'in the public interest”.  This decision
wés overturned by an éﬁﬁﬁdmentuto‘the Freedom of Information ACE "
thatxwéé appended to the 1976 Government in the Sunshine Act.21

The amended exemption allows non-disclosure provided

. that thé statute other than the Freedom of Inforqg;ion Act

. _ . \
211. MeMillan, op. cite, footnote 7, at p. 412

212, Intended to incorporate nearly 100 statutes or parts of statutes
' that restricted public access to specific government records.

" Gorski, op. cit., footnote 107, at p. 145
213. 422 U.S. 255 (1972)
214, 90 Stat. 12041 (5 U.S.C. Section 552b)
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(A) requires that the matters be withheld from

the public in such a manner as to leave no discretion
on the issue, or (B) establishes.particular .
criteria for withholding or refers to particular
types of matters to be withheld.

The 1nterpretation of "partioular“ is not clear, and the courts

215 :

remain confused as to the status of certain statutes. v
_To sum up, in light of the: ‘difficulties in the United

——t

. &
. States w1th their statutory exemption, it may have been unwise to

A‘:.h

“"have copied it. It would probably e better for the Access
iegislation to jake precedence, excgpt where another provision 1is
expressly stated to-apply notwithstanding the Access legislation,

as provided in the Canadian Bar Association Model Bill; In,this‘

way there wpold be greater certainty, and special confidentiality
provisions could be preserved. After the nsport of the Parliamentary
committee, the number of these special pfovisions could probably

-

 be reduced.

\

215, Furby, op. cit., footnote 44, at pp. 794-797 ' k
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(1) SCOPE

An important aspect of access legislation involves whetﬁ?r .
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CHAPTER IV

I  SCOPE_AND PROCEBURE '

N

the legiélation should operate retrospectively as well as

prior to as well: 28 after the comlng into force of the Act. The

216
Canadlian Bar Assoc1at10n Model Bill recommends that 1t should.

The Australian proposals recommended that the leglslatlon should
not apply to documents that came into existence prior to thg
coming inﬁo force of the legislation. Rather than an absolute
exemption,\tﬁe danadian Government hés optéd for a phasing-in
reriod.[

L, Abcording to tﬂé Government, the arguments against
retroacfivity are falrness and casts. It is §aid 40 be unfair to
other gévernments and persons who have supplied'information to
"change the rules of the game" and make avallable information that
they have supplled or developed with the idea that it would be
confidential.zl? The Government also maintains that retrospective

application would be costly and difficult. Administration of the

_— - * 4 .
216. CBA Model Bill, footnote 27, at p. 18

217. But much-of such information would likely be exempt. anyway,
e.g.yjunder exemptions for information received in confidence
from other governments- commercial or financial 1nforma%ion

recived™~rom third parties; personal information

U

- prospectively,’ that is, in regard to docuﬁents freated or received TN
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legislation will require considerable work to develop the necessary

procedures and orggnizatigfi, and more -generally to bring

govefnment inst{tutions tpo the appropriate state of readiness.

- Among other thifig, -each insgitution w1ll have to adapt 1ts
. * . &
: records management operatlons to the legislation and try to

separate what can he made readily available from information that - é‘
21
might be exemptable. Many files, especially old.ones, are badly kept. -

More and longer searches lead to high resource costs. The fact that *
most documents g6 to the Public Archives after a perlod of time

should reduce the problem to some extent. The argument for
. »
retroactivity, of course, is that citizens Should have more access

»

to information to allow them to hold government accountable and

to 1nf1uence decisions. If the leglslatlon does not apply retroactlvely.

. . ]

not much .information will be available during the first years of °
219.

operation.

' Section 28 of ‘Bill C-15 provided that duri he first
year of,oﬁeration, the head qf a governmerit institution may refuse
to diiclose’a record that wés in existencé.ﬁore than five yeﬁrs
before the coming into force of the 1egislation:where..in his

opinion, compliance would unreasonably interfere with the ‘operation N

of the institution*. Section 28 og/Bill -43 is a little more | ) o

218. But the Government began a s igticated and expensive
~overhaul of its records management systems more than ten years
ago. Mitchell, op. cit., footnote 103

219. Fox, op. cit., footnote 16, at pp. 23, 26=27
3 . .

’
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complic;ted. During the first two years jﬁ,operation. the head may
refuse to disclose a record that was in}exigfence more than two
years before theacomiﬁg into force of the Act; and during the
first five years, a record that was ip existénée more than five
years before the cqming into force gf the Act. As Heather Mi%chell
poinfg out,220 a requestor would have to wait until 1986 to get
information from 1976 or before, until 1983 to get information from
1977 and 1978," Only information from 1979 and 1980 will be available
immediately. s

Another question in regard to the scope of the legislation
'concerns whé can requesf informﬁtion. Sectibn 4 of bot; Bill C-15
and Bill C:43 gives the righf to access to evéfy persoh who is a
Canadién citizen, a permanent resident or a corporation incorporated
by or under a law of Canada or a p}ovinceﬂ Both Sweden and the
United -States allow foweignershto make requests. In briefs to the
~Commons coﬁmittee stﬁdying ﬁill 6-43, the‘Canadign Bar Association,
the Canadién~Daily\Néwspaper Publishers Associat;on and the Centrg i
for investigétivewgournalism criticiied the restriction in the
proposed Canadian legislation.221 r

Ronald Atkey has argued‘that a good case can be made for
an adjudicatofy tribunal to consider fhe specigi interests of the
220. Mitchell, op. cit., footnote,k 103
22i. Aileen McCabe, Canadian Bar backs information bill, The Citizen,

Mar. 20, 1981; Freedom-of-information bill hit as *too ‘.
restricitve', The Citizen, Mar. 26, 1981 :
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requestor in determining whether to apply an exemptiQﬁ based on
either competitive busii@gérconsiderations or protection: 6f
privacy. There would be e balancing of interests, coﬁsidering
such'factors as. (1) whether the person requiring confidentiaiity
would suffer actual and substantlal harm if the information were
disclosed; (2) if so, whether the information requested 1s relevant

~
to the issue and essentlal to the determlnatlon of the/appllcatlon

\ - e

before the trlbpnal; {(3). whether the 1nformatlon sought is

relevant and essential to the requestor (e.g., a party has a
_ higher interest té balance against a claim for confidentiality
than an outsider who is merely an interested member of the public).
He doe not think that the boncep% 6¥'the special needs of the
reques or should be spe01f1cally written into freedom of information
1 slatlon, but should’ be allowed to develop through the
individual tr{?unal and court decisions on a flexible basis. 22

.The Australian 1nterdeR?rtmental commlttee proposed
that the prov131ons of t‘g Act should apply only when the Act was:
specifically invoked ;§~%h ﬁ%questor, whether at the time of the’
'request or of the appeal from denial. Professor McMillan complained

that this differentiation between requests was potentially

.diseriminatory. ¥he Act should provide that any request for documents’
"I :

.222. Atkey, op. cit., footnote 110, at pp. 175-177
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made iﬁ\ﬂriting sh;hld be processed under the Act. This would
ensure that accurate statistics on requests and denials would be
kept, and that any person- denied access would be informed df;the
right to appeal. Oral requests and requests for 1nformatloﬁ
could be handleQ\i: the usual way. Before the 19?4 amg;dments to
the American Act gencies took advantage of people's 1gnorance

. 223
of their rights.

To sum up, although there may be difficulties in
implementation, the legislation should operate retrospectively,

to provide maximum acééss. It is probably not necessary to restrict

. acecess to citizens and ‘resigents. As the Canadian Bar Assoclatlon s '

224
brief pointed out, .any foreigner could ea51ly hire a Canadlan

to request information for him. ™

(2) INDICES AND MANUALS

Séction 6 of Bill C-43 requires that a request fdr .access '

~ “gshall provide sufficient detail to enable an experienced employee

of the institution with a.reasonablé“effort to identify the. record”.

This is similar to the corresponding provision under the amended

American Freedom of Information Act, which provides that a requestor
must "reasonably describe” the records and make the request in

accordance with published agency ruleB8. According EP the American

223. McM1llan, op. cit., footnote 7, at pp. Lokl25; /section 6 .of
C-15 and C-EB requires request to be in writingy in Sweden,

- authorities under obligation to give verbal or written
information about the contents of documents available to the
public. Holstad, op. cit., footnoe 34, at p. 35

224, McCabe;, op. cits, footnote 221 L

T
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Attorney—Generai. the description "would be sufficient if it
enabled alprofessional employee of the agency who was familiar with
the subject area of the request to locate a record with a reasonable
amount of effort“.225 Before the American Act was amended, some
agencies required a requestor to identify the file title ;;ﬁnumber
of the document'soughf, although internal indices of documentsf
were not made available. | ; | o
The publication of indices and manuals is closely related
to the issue of identifiability, as it is obviously difficult to,
. frame a request precisely without some knowledge of what is ayaiiable‘
and where. In Sweden the identification of documents is achieved
through public registers describing official files, but the objection.
is made that coverage in-Canada would be 1ntended to cover a much -
larger proportlon of government documents, making publla registers
impractical owing to the extraordlnary coét.226 In Australla, the
inferdepartmentaf"committee recommendéd that a department should
be able to refuse a request defined only in terms of the subJect
matter of the documents sought, where to answer the request would
iﬁpose an unreasonable administrative burden. Since there was no
requirement that internal filing indices be released, or that lists
of such thingé as comﬁercial reﬁopts be prepared, few requests

would identify particular documents and the others might be regarded

ag framed by reference to the subject matter. Professor MdMillan

225, Quoted in Green Paper, footnote 11, at p. 20
226, Ibid.
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argues that any request should be answered that sufficiently '«
identifies the documents to enable an officer of the agency to
locate 1t.*If con51derab1e tlme were spent in 1ocat1ng the
documents, thls should be reflected in the search fees charged.?z?

| There are other reasons for the publlcatlon of manuals
and the like. Professor Franson argues that the policies and
procedures of any administrative agency should be readlly ‘available
both to participants in the admlnlstratlve process and to members .
of the general public, on grounds of fairness and accountablllty,
The documents that‘gause the madst trouble are staff manuals,
prepared to guide agency staff in maklng dec131ons ‘and often
treated as confidential hy staff. The effect of non-dlsclosure
is to create a kind of secret law, known only to the agency and
those fortunate part1c1pants who elther have a great deal of

experlence with that particular agenc

or have been lucky enough
to receive some_"1n31de 1nformat10n". n the absence of a centrel
registry of index, it is very difficultygg find even the interpretatire
materials that are available. Many agencies have not formulated'

ruleé of procedure, with th resuit that participants have no way

of determining in‘advance wh3

“

nrocedures will be followed. He
suggests that those rules or policies of general application that
© may ‘be of' general 1nterest should be publlshed. Interpretatlve

documents like staff manuals that may be too bulky for publlcatlon

227. McMillan, op. cit., footnote 77 at pp. 424-425



should be made available for inspection, and adequate indices of
these materlals should be nrepared. ‘ |

Although the Statutory Instruments Act is de51gned to
rquire'publleatlon of- all delegated leglslatlon, apparently qulte‘
a bit is not puelished-because of-inadequacies in_the Act and e

E)

}acg_of ce-operation on .the part of the;government. Even assuning
tpat deleéated.legisletion.ie in fact published, there are nJ.
adequ;te indtces by which it maygﬂe:found. So-called "domprehensive
indices" are issued peﬁiodically. but they enly“list‘each regulation
issued ﬁy name under thé hea&iﬁg of the epprepriate Act, and do.
not in any wag.proYide aﬁ index to the'%ubject matter. Some ageneies
issue office consélidationé of regulations, but‘tﬁeee are often.
unavallable, Por varidus. reasons.r

Formal deelslons and orders 1ssued by an admlnlstratlve_
agency in the adgudlcatlon of cases can often be helpful in the
interpretaion of the agency's: pollc1es, but there is no central ..
dlrectory indicating whlch agencies publlsh decisions. Some ageeeles
-publlsh all of their’ de0151ons, some only some; some none..Oplnlons

dlffer on whether unpublished dec181ons are confidential documents

' or may be 1nspected by members of the publlc. r

Some agencies 1ssue guidelines and general interpretative
builetine, offering guidance to the'bublic concerning interpretations
that will be adopted by the agency, but hore flexible than
regulations or binding rules. Since they do not have tﬁe force of

Y

law, they do not necessarily fulfili?the definition of statutory
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instrumentland may therefore hot be published in the Canada Gazette.
Although they are usually lntended for public consumption, they
are very dlfflcult 10 locate. . The only sure way of flndlng them
'1s to wrlte to all departments that mlght p0351bly have an 1nterest
in the SubJect matter.zza_ | A

The Government argues that the regular and-oompulsoryr
publication of‘manuals ‘that government inetitutions prepare for
.the use of off1c1als 1n admlnlsterlng leglslatlon (1ns ructions,
pollcy guldance or statutory 1nterpretat10n) would ‘be e pen31ve

and might prove useless if there,were no demand for a p rtlcular

manual . Aooess‘to a manual‘could;“however, be requested uynder the

- . legislation. If there were sufficient demand for'a specific manual,

the institution coﬁld'have it‘published and made availédble at a

lower fee. Manuals could also be made available in publlc readlng

228a
rooms. Accordingly,. section 5 of Bill C—15.prov1des for the

-periodic publication at least once a year;of

(a) a description of the organization and responsibilities
of each government institution, including
details on the programs and functions of each
division or branch of each government institution;

.I(:T?f' " (b) a description of all classes of records .under

the control of each government 1nst1tut10n in
sufficient detail to facilitate the exercise
of the right of access under this Act; and

(c) the title and address of the appropriate
offlcer “for each government institution to
whom-Trequests for access ... should be gent.

. 228. Franson. op. 01t., footnote 9, at pp. 21-26
228a." Fox, Op._ cits, footnote 16 at p. 25

> / »: |

J ; | -
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To these Bill C-43 adds a description of all manuals ug,e‘;i by
employees of each govergmezznénsfztution in administering or
‘carrying out any of the-programs or activitiee of the government
institufidn"} A bulletin will also be_published at least twice
each year to bring this material up. to date.and provide ether
useful 1nformat10n. | - |
The Canadian Bar Assoc1atlon ModeluBlll places agencies

der an affirmative obllgatlon to 1nf0rm the public about mhelr
structures and operatlons. Section 29 requ1res 1nformat10n to be
‘publlshed about where to request and obtain 1nformatlon\33bllshed :
or made avallable‘pursuamf to sectlons 30 to 33. Secthn 30 requires
each agency tQ provide information about its organization and
operating pr¢cedﬁres;xas_well ae a liet of the general.types‘df
records prepared or_pegg;ssed by the agencj} and the position, rank
and address of the AcceSS Officer responsible for each class of
records. Section 31 requires that manuals contalnlng substantive
and procedural law tha% mlght affect the publlc be published, while

section 32 requires the &ﬁQexlng of all such materlals that appear,

.v\.' hd
R

" from one year after the commencement of the Act, in. other than

manual form. The publlcatlon requlremenmrls meant to avoid the
) 3" :
possibility that 2 member of the publicimaking a request to inspect

or copy a manual might have'to pay for the work necessary to make

the deletions permitted under the Act. Section 33 requires that.

an agency index the opinions, advice or recommendations submitted
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by its officers in the reports, studies, plans or proposals about

itself or the subject matter wifh which it deals, described in

. peragraphs 22(2)(b) to (1) and 2h(2)(a) and (e) (policy advice and

. law enforcement), even bhough it would be entitled to withhold

these records from disclosure if they we;E“requg§Eed. Only .if the

very existence of the record could be withheld from alﬁelasure can
the agency exclude it from the index. The indeX must be updated

at least every three months and must be published or made available
. 229

~for inspection’ or copying.

Under the American Freedom of Information Act, the
agencies are required to publish and. distribute, thrdugh sale or
otherw1se, agency 1nd1ces 1dent1fy1ng information for the public
as to any matter 1ssued, adoPted or promulgated after July 4, 1967,
which is required by the Act to be made avallable or publlshed,

j.eo, final orders, opinions, agency statements of poliecy and.

interpretations not otherwise published in the Federal Register,

as well as administrative manuals, handbeoks.and agency steff
instructions affecting the public, unless published in some other
manher and copies foerea fbr public gsale. The indices must be
updated at.least every three months, but an agency may forgo

publication of an index if the égehcy has determined by an order

229. CBA Model Bill, footnote 27, at pp. 27-28

-
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L€

published in the Federal'Registef that publication would be
‘“unnecessary and impracticable". In that caeeg-the agency would
be required ﬁp provide copies of the index to‘tQp public upon
request at a cost not to exceed the direct expense of duplication.

Exemption two permits withholding of information
“felating solely to‘fﬁe internal personnel rules and practices of
an ageney". Because of conflicting congressional reports on the
Act, the courts have differed in their interpretation of this
provision. The Segefe Report teok the statutory language verbatim,’
granting exemption to rﬁles and practices that affected all agency
personne% (evges rules as to personnel's use of parking faeilitiesf*
or regulation of lunch hours, statements of policy as to sick
leave, etc.) The House Report believed that the exemption applied
solely to agency operating rules and procedure manuals. In

231
Department of the Air Force v. Rose the Supreme CGourt resolved

the conflict by relying on the Senate version. The thrust of the
exemption was found to be to relieve agehcies from the necessity

of assembling and maintaining for public inspection informatioﬁ~

that could not reasonably be expected to interest the public. The

230, 0ften when departments do not have an efficient listing and
indexing system they cannot locate requested documents, nor
can the requestor find out what documents he wants to request.
This has led to "fishing expeditions" in which whole groups
of documents are requested in order to obtain the one or two

230

pieces of information wanted. Rowat, op. cit., footnote 28, at p. 12

231. 425 U.S. 352 (1976)
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decision has been. criticized on the basis that if the rationale
that signifiCént'public interest in a matter precludes it from
- being re%ated solely to internal: personnel rules and practlces

were carried to its 1oglcal extreme, it could deny exemptlon two
232 .
any meanlngful effect.

a

The Australian interdepartmental committee recommended

e

that the following material should either be published or &
pubiic index of it published and updated.annuallyn

(a) interpretations of statutory provisions
administered by a department and adopted
" by it in deciding application for rights,
privileges or benefits or in imposing
obligations under those provisions;
(b) staff manuals and other rules of procedure
. adopted by a department for regulating or
guiding performance by officers of the .
department of their duties in the administration =

of statutes or of schemes administered by
that department; or

-

& (¢) written decisions given in exercise of
-+ gtatutory discretion or other adjudicative
function where these are of such a nature

as to provide rules of general applicability
for future cases of the same kind.

Professor McMillan argues that paragraph (a) should be broadened

-

232. Furby, op. cit., footnote 44, at pp. 792-794; while the Court.
relied on the Senate's construction, it implied that the
House's construction may be invoked when disclosure of an
internal rule or regulation may allow the requestor to

circumvent the agency regulatlon. Gorski, oDp. cit., footnote
10?, at p. 145 .



o -122- ' -
%o ipclﬁde statements of ‘policy and substantive rules‘that are
applied by the agencies. Pafagraph (v} éppliés.only td\manuals
and procedﬁ}al rules relating to the administration éf;statuteé-

' and schemes, so that‘a rule on the enforcement of a law:might
therefore sbe-excluded (such as important rules on fingerprinting,
firearms and‘interrogation). He further argues that the unduly
restrictive notion of péecedent employed in paragraﬁh'(c) would
érdinarily exclgdé advisory opinions addressed to a named-individual.
His Minority Report Bill sought to avoid;these restrictions by
ihcluding interpretations and ihstructions that-are "to be applied
by, or are to @é a guideline for, any officer", and by providing

_fﬁat statements of pblicy and §ﬁbstantive rules are "adopted'l,
whether contained.iﬁ an internal memorandum or in a letter of -
advice to a member of the pubiic. |

| The interdepartmental committee also proposed adoption
of the American enforcement mechanism, that a person. shall net
be prejudiced by the failure of a department toggubiish or index
any rule relating to the e;epcise of discretioﬁr Professor
McMillan. objects that this assumes that people willlﬁé pre judiced,

\got benefited,‘by a rule. There is also an evidéntiargfpfoblem
rin proving that an agency has relied upon an unpubliéhed rule to
one's detriment. He also criticizes the assumptibntthat the objective
of publication is to assist people engaged in negotiatipn,

adjudication or litigation with the agency, when an eqdally
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important obJectlve should be to make agency law acce331ble to
1nd1v1duals. publlc interest groe;;ﬁ;n law firms who wish to
1nvest1gate the pollcles and practices|of an agency. He argues
that there should be a provision for judicial enforcement of
publication requirements, and that the Administrative Appeals
Tribunal should be empowered to orderrthat no fee shall be charged
.of a person wishing to inspect or eopy material.that has not
been published or 1ndexed as requlred.233

"To sum up, agencies should be reduired to publish
“manuals and other internai law affecting.the public,:og meke them.
available at a cost not to exceed the direct expense of dupiication.
This would alloe the agency to save the expense of publisﬁ}hg-é
manual for which there was no demand, but a requestor would not

be forced to pay for the work necessary to make the deletions

permitted under the Act.

(3Y DEADLINES AND FEES

Deadlines are an important factor in the effectiveness
of access leglslarlon. Before the 1974 amendments to the American }
Freedom of Inforﬁ33593\£0t which imposed strict deadllnes,
requestors suffered uncpnscionable delays. It is often asserted
- )

- -

233. McMillan, op. cit., footnate 7, at pp. 430-432
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that the American deadlines ;re.not 12 practlce being met, but

this is true of only some agencies.23 The optimal set of
adminisfrative deadlines would combine éufficient pressuré to meet
fhe reasohable needs of applicants with a realistic possibility

" of consistent compliance:wifhout an undue‘increase;in administrative

235
gtaff and costs.

Deadllnes may be set out prec1sely in the body of the
Act itself, as in the Amerlcan leglslatlon. Bill C-15 and Bill Cc-43
set limits which may be extended “"for a reasonable period of tlme.
hav1ng regard to the 01rcumstances“. The ‘Government felt that it
would be important not to set rigid and unworkable deadllnes,
especially before appllcants became sufflclently experlenced +to .
" ‘ ’ N 236
frame requests in.such a way as to elicit the information sought.
The standard time limit of thirty days in section 7 may be
extended under section 9 if . 2
(a) the request is for a large number of records
. or necessitates a search through a large
number of records and meeting the original
‘time limit would unreasonably interfere with
the operations of the government institution, or-
(b) consultations are necessary to comply with

the request that cannot reasonably be completed
-within the origifial time limit. \\

234. See supra, p. 15
235. Green Paper, footnote 11, at p. 21
236. Fox, op. cit., footnote.16, at p. 24

b
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_, 237 R
Bill C-43 adds : . e '

(¢) notice of the request is glven pursuént to
subsection 29(1).

-

When the requestor is given notificationfof theiextension. and
the length of the extension in the case of (a) or (b), he must
also .be informed that he, has a right to make a cempleint to the
Informatlon Comm1351oner about the extension. The GOVernment

felt that this review would ensure equltable treatment to
appllcants.238

Section % of the Canadian Bar Assoc1at10n Model Bill

g

also sets a standard time 1{Ei3’9f thirty days for the initial
‘response. The time limit may be‘extended for flfteen days, for -
-reasons similar to those in the American 1egisletion, with the
additioh of +the necessifj,of consulting with Qa person having a .‘S\\\\j
substantiai interest in the document reqﬁested"@239 As under
subsection 10(3) of Blll\E:}S and Bill C-43, fallure to disclose
within the time limits 1s deemed a refusal to dlsclose, and the
requestor may apply to the Information Commissioner for review.

Under the American Freedom of Information Act, an agency
must determlne within ten working days of recelv1ng the request

-

whether to comply. The tlme limits may be extended if there are

237. See supra, p. 96
238. Fox, op. cit., footnote 16 at p. 24

239, See U.S. Act infra; the Williams Comm1351on in Ontario
recommended a standard time limit of thirty calendar days,
which could be extended by up to thirty days in certain
circumstances. ‘ -
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?T—fgz:;éual circumstances". The Act provides that the following
considerations must be weighed in determining whether there are -

unusual circumstances:

(1) t+he need to search for and collect the

requested records from field facilities or . -
. other establishments that are. separate from
. : the office processing the request:
o (ii) the need to search for, collect and
appropriately examine a voluminous amount
. . of separate and distinet records demanded
- in a single request; or

A (iii) the need for consultation, which shall be
N - conducted with all practicable speed, with
\K\E another agency having a substantial .interest
ﬁg '“1n the determination of the request or among
\ two or more c0mponents of the agency having

-a substantial subaqct-matter interest therein.

The requesto;’must be notified in writing of thé unusual
‘eircumstances and the date by which hetermination may be expéé%ed.
No extensionrmay exceed ten;%orkiﬁg days and it may be invoked
oﬂly onée,_either at the initial‘or aﬁpellate stage. If the
agency fails to comply with any'of the time limits, the applicant
isl@eemed'to—ﬁave exhausted his administrative reﬁedies. If, -
however, the gévefn?%nt can show that exceptional circumstances
exist, and that the ‘agency is exercisingrdue dilligence in |

responding tb the request, the court may retain jurisdiction and

allow the agency additional time to complete its review of rec
The Department of Justlce proposes to amend the

Freedom of Informatlon Act with a tlme limit tled to ¢he work 1oad
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required. Requests requiring a massive search should be permitted
more time than those requiring merely a cursory review. In noucase
would it be more than one year from the date of the request'2 °

According to Professor McMillan, the argument that time *
limits cannot be imposed presupposes eithér that delays are
_antlclpated or that requests will thﬁreby be reduced to manageable
proportions by "citizen attrltlon" e : ' )

Excessive fees can also discoureee use of the iegislation.,
Before the 1974 amendments to the American greedom of Inforﬂat;on
Act, exhorb%tant inspection fees Operateq as "tol}—getes" o The
Governmeﬁt emphasizes that the legislation will not be self-financing,
and that the public purse will be sub51dlzlng 1t to a large _
extent.2 ? Section 11 of both Bill C- 15 and C- 43 sets guidelines .
for fees (appllcatlon fee not to exceed twenty-flve dollars), but
the actual amounts may be preseriped by regulation. Heather Mitchell
cqmpl;ins that the applicant may ﬁave to pey“up to four times:
once for making a request; oﬁce fop the time i% takes a public .
servant to search for the document (price to be:sgt by the government);
once for the time it takes a public servant to review the information
an%ﬁ%ee if it can be_withheid (ppice to be set by the government); .
and once for photocopies (price to be set by the government)L_The

~applicant pays the first three prices before finding-out;if_the

inTérmation exists, and whether or not the government discloses

!

e

240. Shenefield, op. cit., footnote 26, at pp. 2-3
-
- 241, McMillan, op. cit., footnote 7, at p. 423

" o2, Ibid., at p. 420

243, Fox, op. cit., footnote 16, at p. 26
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.tl. document.za% This.is despite assertions in thes Green Paper '
tgz;“review costs should not be charged, since they could become
a de facto means of frustrating release, and that toe apolication
fee should be refundable in the case of complete denial or if no
documents are found..-zu,5 The requestor may make 2 comolalnt to the
Information Commissioner about the amount of fees.zm5 The head of
a government: 1nst1tutlon may also waive or refund all or part of
a fee,zg? but it is not clear under whatﬂc1rcumstances he would
use this discretion.

Section 8 of the Canadian Bar Association Model Bill
prov1des that the filing fee may not exceed ten dollars, and the.
search charge flfteen dollars. The copylng charge may not exceed
the dlrect cost of reproduction, and-the flllng fee shall be
.applled towards the cost of reproductlon. Fees may be waived or-
reduced when it is in the publlc 1nterest "because furnishing the
information can be cons1dered as primarily benefltlng the general
public" 'The agency shall consider in this regaydfsuch matters as
the §ize of the public to be»beneflted, the 81gn1f1cance of the

benefit, the usefulness of the material to be released, the
- -

-

24k, Mitchell, op. cit., footnote 103
45. Green Paper; footnote 11, at pp. 2?-28
246. Paragraph:ll(jj(b)

2 ?. Subsection 11(6)
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likelihood that tangible public good ‘will be realised. The requestor

may al;o ask fﬁe'Informatibn Commissideer to review the agency's
determinafion of fees{-TheeCanadian Bar Association also recommends
a;pnfform set of regulationsland procedures to. avoid tﬁe complexity
ahd_confusion in the United States where each agencx or government
department is respon31ble for its own regulations.

' Under the American Freedom’ of Information Act, agencies
erEmrequired to.promulgate regulations and }ee schedules based on 4
ureasehable étahdard charges for document search and%’.dt_.tplieation"2 ?
of requested materials thatixprOVide for recovery dé%enly direct
coet of such search arid duplicafron". Fees do not include expenses

fbr the examination or review of records. Documents-shall be

" furnished without charge or at a reduced qharge where 1t is in the

public interest becauge furnishing the information can be considered
as primari;y benefiting the general public.zsp.This is'eentral‘to
the succeesful use'ef the Act by citizeps and by rublic interest

and community grdﬁps. It ensures thar the first person te‘seek
documents that will probably be sought by others does not have to

foot the search bill. The courts have reinforced the.importance

of this prOV151on by thelr willingness to review the agency s
251

‘dec131on on whether to waive fees.

248, CBA Model Bill, footnete 27, at p. 28; the Wllllame Comm1551oh

in Ontario recommended “"reasonable standard charges for the
direct costs of searching for and copying requested documents".
If no records -were found correspondlng to the request, fees
might be waived. How information right works, The Globe d Mail,
Sept. 19, 1980, p. 4; cf. U.S. Act g%g '

249, Photocoples are usually at the rate of ten cents per page, with
a search fee of $7.50 per hour if necessary.

~ . T
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e To sum up, ‘the Government seems to have been unduly
alarmed by the, dlfflcultles of certain American agenc1es in meetlﬂg .
deadllnes. A deflnlte time limit should be set on extenSLOns.h.
since exoeselve delays can greatly reduce the effectiveness of
_acces leglslatlon. espec1ally.when tlme is of the essence. leen
ﬁhat the legislation will not be self-financing, and that access
to government information is an 1mportant democratlc rlghﬁ. the |

°;arr1ers should be as low as p0551ble. Review costs should not be 
charged, ghe appllcatlon fee should be applied towards the cost
of reproduction, and the ‘application fee should be refunded in
‘the case of complete denial.or if no documents are found. Where
‘the:search is very time-consuming, some addltlonal fee is not
unreasonable. Feeé should be waived or reduced, however, when it:
is in_ the oubllc 1nterest, so that the first®person to seek

_ documents that-will probably be soughf by others will not have to
foot the search bill.

(4) REVIEW L o v
", Despite mlsg1v1ngs with regard to mlnlsterlal
252
responsibility,. Blll C=15 establlshed a two- tler process for

b

'.. . Q
250. Cf. section 8 of CBA Model Bill
251. McMillan, op. cit., footnote 7, at oo. ?52;426

252, See supra, Dp. 7;1@_
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ions in reépect of access. At the first

1évelbﬂaﬂ Infﬁphéﬁion Commi‘s"%er was empowered to receive and
investigate .any type of compiaint relating to obtaining records
under the legislation (inclugling fees and deéadline extensions).

He could also initiate cdmplﬁ'nts. He was given only;ombudsman- ype

the appropriate éction;td

powers.-wheregy.@e gould ei hgr ;eject a complaint of recomiénd
e government institution 90n<éii;d.
but could not order release f'documents or make.any:othe}<%§nding ‘
';~order. It was f lt that he could act as a convenient medlator
prior to ultlma e JudlClal rev1ew. While this may delay the final \_H_E
d;sp031tlon i somevgases, there would be many cases that could
.befresolvedzby the gommiséioner, without the formality of a court Y
JLj;eedlng. 23 T o ‘
‘;/’”/ : After an 1nvest1gat10n by the Informatlon Commissioner,
“a person who has been denled access may apply for review by a .

) Judge of the Trial Division of the Federal Courﬂ\ Where the Judge

determined that the denial could not be Justlfle on the ba31s of.

the exemption invoked, he could order release. H would not be
involved'in reviewing decisions about fees or tine extensionsy In
_certain‘cirCUmstéﬁbgs, the Information Commissiqﬁ r would have
standing béfore the Court, and since in many cases h would-have.
1nspected the contested document, he would be in a better p031tlon
than the applicant to. argue in favour of release. Alth ugh Jud101al

P o

', 253. CBA Model Bill, footnote 27, at p. 14
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“review would probably take place iﬁ relatively few ins ances, yet
such review would guarantee the indeﬁendencéwand effectiveness of

the entire review process, and act as a deterréht to -overly broad
" osh )

* ¢claims for exemption.

In Bill C-43, judicial review is limited with regard to

-

' exemptions protecting publlc interests for which mlnlsters are

255,

\\f_ accountable to Parliament. ‘In such cases, the Court would make

\_\ .
a determination only as to whether it was reasonable for the

o

-

Minister concerned to come to that conclusion. If it found that

he hagfggf acted reasonably. it could order réIang of the‘ﬁocument

gso refused.
-~ .

The Canadiazdyar A58001at10n Model Bill also recommended

>

Va two-ﬁ;szfsystem, comsisting of an Information Comm1531oner and

V: R

- summary (but unres icted)-judicial review. LQ\iflt, however,
t:at the questiof of the reasonableness of fees

ghould be
iewable by thk Court. )

Under the American Freedom of Information t, if’

access is denied, the requestor may appeal to the head\of|the.
agency who must decide_within tﬁénty working days. If tqiiagency'
25&..Fox. 0D cit;,'foofnote f6, at p. 19; CBA Model Bill, footnote
27, at p. 16 “ _ o

255« See supra, pp. 44, 46 ‘
2560 " ' . b
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still denies the request, the requestor may file suit in a district
court of the United States in the district in which the complainant

resides or has his pr1nc1pal place of- business, or in which the

257

agency records are 31tuated. or in the Dlstrlct of Columbia.

to request-lssuance of an "order to produce". Such cases have
precedence on the docket, except over those cases that the court,
in its- dlscretlon, con31ders ‘more 1moortant. The government must
make a responsive pleading within thirty days after service,
unless the ogrrt has directed otherwise for good cause shown.
Before the court orders in camera inspection of: records, the
government should be given an opportunity to establish by means

of testimony or a detailed affadavit that the documents are clearly
exempt from disclosure. The burden of proof is on the government.

258
" "The case of Vaughn v. Rosen set out some of the

<. - ) M ’
‘difficulties of in camera inspection of requested documents. The
lack of knowledge of the party seeklng dlsclosure serlously

dlstorts the tradltlonal adversary nature of the Amerlcan 1egal
~ 259
system's form of dlspute resolution. The examlnatlon is

conducted w1thout benefit of criticism and 1llum1natlon by a party

with the actual interest in forcing disclosure. There is a

S —a——————

257. See section 53 of Bill C-43: any appllcatlon relating to
international affairs and defence shall, on the request of
the head of the institution, be heard and determined in the
National Capital Region.

'258. 484 F24 820 (D.C. Cir. 1973)

259 . Also Canadian system, of courses but note that the Information
Commissioner, who may have seen the document, will help to
focus arguments. if he appears. See supra, P. 131
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serious burden'cn the time and pesources-of the court, which'is
especially—tedious with no adverary debate.to focus and narrow
the analy31s. There is an indirect incentive for agencies to
submlt the maximum amount of information in the hopé\that a busy
judge w1ll uncritically accent broad claims of exemptlon 80 as
to avoid 1nten31ve review. The chances of a. s&%cessful appeal will
be very slim because the record will be inevitably scant, and the
appellate tribunal will be unlikely td wndertake its own in camera
revieﬁ. The case also set out guidelines for testing claims of
exemption. Conclusory and generallzed allegatlons of exemptions
will no longer be accepted in agency affadavits. Detailed .affadavits
or testlﬁony submitting detailed analy31s in manageable segments
must be prov1ded. If a lengthy document is in issue, thegwéhe
agency must spec1fy)wh1ch portions are allegedly exempt. The court
requires systemsvcf itemizing and 1ndex1ng, correlating each
claimed examptlon‘ﬁo specific portions of contested documents.
Such a liet will also provide a more meaﬁingful record for an
appellate tribunal. If the court's task is still too burdensoﬁe,
the court may designate a special master to examihe the document.

~ Under the Australian proposals, eppeel would be first
to another officer in-the same agency, whose review must Be
completed within fifteen working‘days. Then. unless a ccnclusive
ministerial certificate has been issued, appeal lies to the
Administrative Appeals Tribunal.‘The'Tribunal could inspect the

material in camera, and the burden of proof would be on the agency,
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but the Tribunalbwould be confined to deciding whether the

"~ _documents withheid are protected by the litefal interpretation Qf
one of the exemptions.,ProfgSsor McMillan argueé that the Tribunal
should have a general power to decide whether technica%ly exempt
documents should be released in~the‘public interest.29

To sum u‘;‘limited‘judiciél review should be strictly
reserved for thoséf ubjgéts involving *"political judgméﬁt in its
oL §}\e;, in éreas iHvolving"injuries to federal-

_ , _ . 296a
provincial negotiations, international relations and defence. '

most classic -form", i

While it is desirable to have as much review as possible, this is

,.-/
. Probably the most realistic solution, in view of the constitutional

-

strgcture'iﬁ Canada and the apparent reluctancelof judges to be
~ .involved in "pqiitigél" SeCiSionsizgéb The céurts should not be
‘gexpected to decide what documenté should be disclosed on the basié"
of public interest, without the guidance of well-defined statutory
criteriai
N

(5) DISCIPLINARY PROCEEDINGS AND PENALTTES

Section 61 of Bill C-15 and section 66 of Bill C-43 make

it an offence to obstruct the Information Commissioner or any

296. McMillan, op..cit., footnote 7, at p. 427; see also Mitchell, .
op. cit., footnote 103 '

296a CBA brief to Commons Justice and Legal Affairs Committee,.
Mar/81, quoted in Nationsl, April 1981, p. 2

296b See Colby, supra, p. 69; Evans, op. cit., footnote 19, at pp.
367-368 ("self-protective restraint"), 375-376
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-
" person acting on his bghéZ;’:; ﬁnde: his difection. and impose a

fine not to exceéd one thousand dollars. The Canadian Bar Association
Model Bill, on the contrary., imposes a term of impriéonment not

to exéeed five years for failing to comply with. any provision of
" the Act or a court order, on thé rationale that the government

could simply vay fine out of'public.mpnies.zé?

| Under \the American Ffee@pm'of_?nformation Act, if a court
finds in writing that an official has improperly withheld information,
tﬁg Civil Service Commission is required to conduct an inquiry as

to whether disciplinary action is warranted. The findings of ‘the

.“r...

297. CBA Model Bill, fqotnote 27, at p. 28
';'FR'\ .
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Commission and‘thelrecommended action are submifted to the.
administratiﬁe-authority wﬂere the offender'is engaged; and the
admlnlstratlve authority shall promptly take the disciplinary
action. recommended by the CommlSSlon. Accordlng to Professor
McMillan, this power is central to any notlon of ' the individual
accountablllty of publlc servants and essentlal if the Act is to
‘ dislodge the "when in doubt - withholag"® convention.298 There is
no §uch prov151on in either Bill C-15 or Bill C- 43. |
To sum up, the penaliy section in Bill 0-43 is too
vague. It should include falllng to comply with any prov151on of
the Act or a court order, and probably should 1mpose 1mprlsonment..

There should also be prOV151on for d1301p11nary proceedings for

wriﬁf§Ul w1thhold1ng of -information.

(6) REPORTS ‘

Section 37 of Bill C-15 (section 39 of Bill C-43) provides
that the Information Commissioner shall submit an annual report .
to Parliament on the activities of ~the preceding year, Where the
Commissioner believes that some matter within his powers, duties

\\:ii/@unctlons is =0 urgent or important that a report on it should

7 6t be deferred, he may make a special report at any time. Any such
report that relates to an investigation under the Act, however,

K

‘298. MeMillan, ope. cit., footnote 7, at p. 427; this power is also
found in Sweden
g .
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shall, be made only after theICOmmissiéner has reported to the head
of the government institutioh, the complainant, and any third
parties.2?9_8ection 69 of Bill C-43 further provides théf the head
of every government institution shall prepare for submission to
Parliament an annual report on the administration of the Act within

the institution during the preceding fiscal year. The administration

of the Act shall be reviewed on a permanent basis by a Parliamentary
300 ‘

committees  Bill C-15 also provided that the committee should,

within three years after, the coming into force of the Act, undertake

a comprehensivé review of the provisions and operation of the Act,

and submit a report to Parliament thefeon. including a statement

of any changes that the committee would recommend.

Anticipating tha{ the Information Commiésioner cduld act
as a useful reporting agency to Parliament‘oﬁ the compliance of
ministries and departments with the act,) " the Canadian Bar

Association Model Bill provides‘in section 15 for an annual report.

Section 34 requires an annual report to.Parliament from each agency

"“”oﬁ the operation of rthe Act in relation to thét'agency, and sets

out‘inrdetail matters that the report should include, such as the

’

number of requests, number of refusals, number of appeals,

299, Section 38 of C-15; section 40 of C-43
300. Section 66 of C-15; section 72 of C-43 .

301. CBA Model Bill, footnote 27, at p. 14

1
‘
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amount of fees.collected, facilities available for inspecting aﬁd;«-
cop&ing'documents, etce.

Under the amended American Freedom of Informat10n|Act
~ each agency must submit an annual report to the House and Senate.
which must include statlstlcal 1nformat10n on the number of refusals,
the reasons for w1thhold1ng, the number of appeals with the result
and reasons for each, a copy of the agency fee schedule with ‘the
total amount of fees collected during the year, the namss and titles
.of the persons respons1ble for denials of records. the. number of

\

-tlmes each person was 1nvolved in a denial of a ﬁequest for - .fn
~information, and such other 1nformat10n as would, indicate effortsﬂ .
to administer the law properly..The Attorney—General must also
submit an annual report listing thsfnumbér of cases that have g
arisen in the federal courts under the Acﬁ;'Ideally these should
give Congress an indication whether the Freedom of ‘Information Act.
is in fact achieving the goals of releasing information to thg\\‘
302

public. -~ The Congress held over81ght hearings in 1972 and 1973
which uncovered numerous problems and abuses, many of . which were
corrected inrthe 1974 amendments. -

To sum up, the provision in C-15 for a comprehensive o
review and report by the Parliamentary committee should have
been retaiﬂed; asjit could uncover problems with the_legislation.
The legislation should also se% out in dethil ths‘matiers'that the
annual report from each government institutiop:shbuld'inclﬂds.

S

302. Michael P. Cox, A Walk Through Section 552 of the Administrative
Procedure Acts The Freedom of Information Act; the Privacy
Act; and the Governmeént in the Sunshine Act, (1977),

46 Cincinnati Law Review 969, at p. 974 .
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CHAPTER V

! " PRIVACY LEGISLATION

-

(1) -CANADIAN HUMAN RIGHTS ACT, PART IV

ﬁ’_“‘ At ?resent the only‘federal legislation guaranteeing 3028
access to information is Part IV of "the Canadian Human Rights Act,
which deals with certain perépnai information in government files.
It receivedrﬁoyal Assent in July,.19?? and became operational on
March 1, 1978. Its objectives were (a) to 1nﬁ/rm individuals of

the types of personal information that the t holds about

them and‘the uses to which such- informatio uf; (b) to provide
a right of access for individuals to information about them held
by government; (c) to control the Qa§-in which peré&nal information
held by the governmeh%-is used and made availablé‘to others;  and. - 303

Cii to regulate the collection and storage of pgrsonal information.

The 1egislétion applies only to the boards and agencies included

{n the schedule. When the Billdyas in Committee, it was criticized
(,b thé Canadian Bar Association\bn the basis that the exemptions
‘-ware o] bfoéd, and that too much power was glven to the approprlate ‘
mﬁp&ster, who had no supel:'vls:l.on.301‘L
All personal information held by the governﬁent is stored
in a series of‘information "banks" listed and described in aﬁ |
—_— | j .
302a. S.C. 1976-77, c. C=33
303. Chrétien, op. cit., footnote 187, at p. 1

 304.- Rankin, op. cit., footnote 2, at pp. 141-142
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annual'publication entitled *Index of ?edera Information Banks™
that must be made available throughout Canada, pursuant to section .51.
Critics have suggested that having to search through an 1ndex is
too complicated, but Privacy CommLSSioner Inger Hansen points out
that this criticism appears to disregard the fact that simplification
. or a centralized system might result 1n a lessening of personal L/
information rights. If the federal government were to estaﬁiish
a central storage. facility for personal 1nformation. the right to + °
obJect to proposed non-derivative administrative use of personal
information prov1ded by the individual would probably disappear.
.If the choice of banks to be searched were made by public servants,
the 1nd1v1dual seeking access would have lost a measure of control.v
“As long as government departments and institutions keep‘separate
information banks d as long as the individual concerned makes
separate access requests, 1t is possible to provide some protectlon-!
against the 1llegal passing of 1n'.f‘ormation.30-5

The individual has access only to information that is
used to make decisions aﬁoutﬂhim (esgs; income tax returns, public
serviceremployment records-and licencelapplications, but prbbably
not investigatory files). The subject‘indiVidual may also‘reql st
correction of”any record that he believes contains an error or
omission, ano require a notation on the record of a requested

i

305. Inger Hansen, The Privacy Law and Inmates, (1980), 4 Provinecial
Judges Journal 1, at p. 2 g . 4

J
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correction that has not béen made. = Before any personal information
may be used for purposes that are.:in the opinion of the Minister,

‘ s . . . . s
inconsistent with the purposes for which it was orlglnally

‘Aprov1ded, the subJect 1nd1v1dual mﬂ/% consent. ThlS right is

EWhr

11m1ted, however, to the use of data'for vadministrative purposes“
.eg. decision-making affectlng the® subject 1nd1v1dual. Presumgbly

an agency could use 1x%5or 1nvest1gatory‘purposes, or sell or
T

such data to outside agencies for any purpese at all, without’
307 - e

obta;nlng consent. - : L L

The individual's right‘of access is also subject to the

exemptions in section 53 and 54, some of which are very Broéd.'

. Under section 53, which deals with material disclosure of which

would be 1n3ur10us to 1nternat10nal relatlons, ‘national defence
or security, or federal-prov1n01al relations, or would dlSClOSG

investigatory materialgga whole bank may be exempted from access

where it is recommended by the responsible Minister and an order

in council to this effect is passed. Under section 54 a Minister

.may refuse access to a document contained in any of the remaining

-

banks when he believes that one of the exemptlons spec1f1ed in
the sectlon applies. Approxlmately fifteen hundred 1nformat10n

banks are listed in the Index, of whlch twenty are closed banks

306. Section 52

307. Franson, op. cit., footnote 9, at p. 42
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under section 53. This provision isxsaid to.eliminate the need

for detailed revigw‘of documents to which access would almost -

. . * > s

certainly be refused in any case; It also protects against 8
T L .

accidental release of documents thhat could result.in injury.

These banks deal primarily with law enforcement ihforggtion.

There is a

o a Privacy Commissioner (Inger Hansen).

with the‘ﬁoweré of aﬂ;i budsman to investigate complaints and

-1

make recohmendations to tqQ_Minister concerned, Eut sﬁeiganﬂot
ofder releése of a document that is being withheld. _

” The President of the Treasury Board is‘respénsiblé”
fdr'sup%rviSiﬁg administration of the Act and the way'in-which
departments-store and dispose'of personal information. During
the firstlyear of operation there were 13,081 formai ;e@ueéts -

one-half to the Canadian Correctioﬁ;-Service, the R.C.M.P. and .

-

the Deﬁartment of National Defence; nearly one-third to the

309 ' :
Canadian Corrections Service alone. Exemptions were claimed

for docﬁments in approximately 2400 instances, and 707 complaints

»

308, Chrétien,‘op. cit., footnote 187, at p. 15; according to
the Privacy Commissioner, an individual's right of access to
personal information can be denied by transferring sensitive
-information on so-called "troublemakers" to closed banks.
Informatiogfbanks still not foolproof, The Citizen, Nov. 20, 1980

309. Approximately half the complaints received by the Commissioner

were from convicted persons, mostly about delays. A report _

- .on this matter revealed that the Solicitor General's Department
did not appear prepared for the large volume of requests. The
review process was complicated because unnecessary informatioﬂkhf//
had been plaged on file, simply because it- had been collected.

- In additiony there was resistance to 2 new policy on the part
of the staff and fear of disclosure. Hansen, op. cit., footnote
305, at p. 26 |

4

&

.
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were filed with the Privacy Commissioner. The ﬁLtailestimated cost
- l [] e N l. R 8 ) . . .

of implementing and operating the legislation was three million

dollars, including administrative costs to departments and agencies

10
plus the cost of central coordination.by the Treasury Board.

. . ) U311
In 1979 only 6,636 new requests for access were made.

—

(2) PRIVACY ACT (BILL C-43) . ' o

" . Bill C-15 did not attempt to deal with Part IV of the =
7tjxx\sCanadian Human‘Rights Act, but it was felt that amendments were

L 4

needed to ensure consistgncy with the Access to Information

legiglation, and to ensure that provisions in one statute cannot
. - . - 2.
be used to circumvent ithe other,as has developed in the United -

States. The Canadian Government glaimslthat.the Freedom of -

Information Act is used to circumvent provisions in the Privacy
312 : ' -
Act, .although American critics argue, on the contrary, that

-, the Privacy Act is being used to circumvent the Freedom of

T 313

Information Act. The situation would be a little different in
+ Canada, in that Bill C-#j gives no right of7access to personal
informatién, althouéh the Minister has discretion to disclose in

~certain circumstances. In the United States, the onus is on the

ha
P

. ! - .
) ,% Chrétien, op. cit., footnote 187, at p..15
311. Requests for‘information dﬁindle, The Citizen, Oct. 18, 1980

312. Chrétien, op. cit.,-footnote 187, at p. §

313. Marc Arnold and Andrew Kisseloff, An Introduction to The Federal
Privacy Act of 1974 And It$ Effect On The Freedom of Information
Acty (1976), 11 New England Law Review 463, at pp. 477-493;
Michelle Leslie Oxman, FOIA and Privacy Act Interface: Toward
a Resolution of Statutory Conflict, (1977), 8 Loyola University

'
-

i
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'gOVernment and/or the person whose privacybis“oeing invaded?to
establish thatuaccess amounts to a “clearly unwarranted invasion
'of pr;vacy“.jl‘ C — . _ |

. In Bill‘0543 the scope of the legislation has been .
extended to pfovide-access to all pereonal inforﬁetion under:the
cnntrol of a government institution that can reasonably be located
by that 1nst1tutlon.31% A two-level review process, 1dentlcal to
that in the Access legislatlon, has been prov1ded. A1l government
institutions that must provide access under the Access to Information
leglslatlon must also prov1de accéss to personal 1nformat10n under
fﬂe ?rlvacy leglslatlon. lee the Access leglslatlon, the Prlvacy
leglslatlon'lncludes a clause protecting Ministers and public

: _ 316
under civil or criminal law. There is a fine of up to one

317
thousand dollars for obstructing thevPrivacy Commissioner. ‘

servants acting in good faith under th@ legislation from,&%zg:edings

The 'Privacy legislation has been removed from the
Canadian Human Rights Act, because there is no necessaryy B

interrelationship between . Part IV and the rest of the Act. It was

felt that this arrangement did not give sufficient emphasis to

the protection of privacy, so that many péople were unaware of the

.
+ Rl
u-

Law Journal 570, at pp. 578, 589-592; Gorski, op. Cite,
footnote 107, at p. 140

3ibh, Chretlen, op. cit., footnote 187, at pp. 3-4; see'supré,
Chapter IIY, Section (7) .

315. Section 12 '
316. Section 72

' 317. Section 67
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provisions. Thefonly:signiﬁigahﬁ tié was tﬁaéwfﬁE'Privacy gommissionef;
:Was a member of the Canadian HﬁﬁéﬁfRights Commission, but the roles
.were quite different, wh}ch could lead;to éonflict and a confusion -
of functions.’There was ?&so some cohfusion bécause the scd%e of |
the two sets of prOV131ons differed, in that Part Iv applled only

318

to the departments and agenczes listed in the schedule. ;

Sections 4, 5 and 6 regulate the collection, retention
.and disposal of personal 1nformat10n. lncorporatlng sultable
provisions of the regulatlons made under the previous leglslatlon

and Treasury Board guidelines. No personal information shall be

r

collected unless it relates directly to an opgf;ting prSgram-or T
activity of that government institution. Wherever possible, personal
information for an "administrative purpose"'shouid.be collected

" directly from the subject ihdividual. Iﬁdividuals should be

informed as to the purposes for which information is collected,

unless thls would result in the collection of inaccurate information

or defeat the purpose or pregudlce the use for which 1nformatlon

is collected.319 Personal information that has been used for an

administrative purpoée shall be retained lﬁng enough to ensure

318. Chré:tienj 0D« Citc; fOO'tnO‘te 18?' at PP 7-9

319. This exception has been criticized as greatly reducing the
effectiveness of the provision. Private and confidential,

(Edltorlal), The Globe and Mall, Dec. 29, 1980, p. 6
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that the-éubjéct individual has a reasonable ogggpzunity'to
obféin access to the information. To the-extept possible,
govefnment insiitutions should use only accurafeﬁuup-fo-date‘and
complete information to make decisions about individuals, and
should dié?OSe of informétioh that is out-pf-date.

- Sections 7,8 and 9-regulate the ﬁse and disclosure of
personal information. If may not be used without the consent of
the subject individuél except for the purpose for which it was
obfained or compiled or for a consistent use or for a purpose
for which it may be disclosed under subsectibn 8(2). Subseétion
8(2) details the purposes for which information may be disclosed
without the consent of thé@éubject individual. These arei

(a) for the purpose for which the information .
was obtained or compiled by the institution
or for a use consistent withjfiat purpose;

(b) for any purpose in accordance wifﬁ”any—Act

of Parliament or any regulation made theraurder
" that authorizes its disclosure;

(¢) for the purpose of. complying with a subpoena
or warrant issued or order made by a court,
person or body with jurisdiction to compel
the production of information;

(d) to the Attorney General of Canada for use in
legal proceedings involving the Crown in
right of Canada or the Government of Canada;

+
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(g)

‘i(h)‘

(i)
(i)

-147- .

to an investigative body specified in the
regulations, on the written request of the
body, for the purpose of enforcing any law

of Canada or a province or carrying out a
lawful investigation, if the request specifies
the purpose and describes the information

to be disclosed; ' ‘

under an agreement or arrangement between
the Government of Canada or an institution
thereof and the government of a province,
the government of a foreign state, an
international organization of states or an
international organization established by

the govermments of state§, or any institution

of such government or organization, for the-
purpose of administering or enforecing any
law or carrying out a lawful investigation;

to'a¢méﬁber of Parliament for the purpose
of assisting the individual to whom the
information relates in resolving a problem;.

to officers or employees of the institution
for internal audit purposes, or to the office
of the Comptroller General or any other
person or body specified in the regulations
for audit purposes;

to the Public Archives for archival purposes;

S
to any person or body for research or statistical
purposes if the head of the government
institution

(i) is satisfied that the purpose for
which the information is disclosed
cannot reasonably be accomplished
unless the information is provided
in a form that would identify the
individual to whom it relates, and

(ii) obtains from the person or body a
written undertaking that no subsequent
disclosure of the information will
be made in a form that could’
reasonably be expected to identify
the individual to whom it relates:

. aF

Y
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(k) to any government ingtitution for the purpose
of-locatlng an individual in order to collect
‘a debt owing to Her Majesty in right of Canada
by that individual. or make a payment owing to
that individual by Her Maaesty in right of
Canada; and -

(1) for any purpose where, in- the opinion of the:
head of the institution,

(i) the publlc Tnterest in disclosure
clearly outweighs any invasion of
. privacy that could result from the
: disclosure, or

(1i) disclosure would clearly benefit-
the individual to whom the
information relates.

-~

Copies of requests,un&er_paragraph (2)(e) must be retained, and

made available to the Privacy Commissioner upon requesﬁ. A record -

. of any use or disclosure for a use or purpose not included in the

index must be attached to the personal information. Where personal’

information is used or disclosed for a consistent use not included
in thé index, the head must notify the Privacy Commissioﬂg?hihd
include the use in the next 'statement of consistent uses in.the
index. The provision in paragraph (e) is intended to balance
effective law enforcement agalnst the right of an 1nd1v1dual to
control use made of information about him. Otherw1se, government ’
institutions cou;d not provide evidence of illegal activities
except informatiﬁn relating to the commissipﬁ of an offence in

providing information..The requirement that requests must be in

writing and specify the purpose is intended to prevent "fishing

-y
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expedifions". Paragraph (f). provides for the exchange of information
320 o {
between police forces. - ; ‘ f

Section 11 sets out the materlal that must be 1ncluded

.

-

-in the personal 1nformation bank index. Whereas Part IV requlred
only the name or 1dentificatlon of each bank, the type of records
ste%gg‘gherein. the derivative uses of those records and such other
information as prescibed by the regulations, Bill C-43 adds the
registration number; a description of:ihe class of individuals to
whom the pefsonal informﬁtioﬁ containeﬁ in the bank relateé{ the
_title and address of the appropriate officer to whom requeqts

| should be sent; a statement- of the retention and disposal standards-
and an indication, where applicable, that the bank was designated

as an.“exempt bank" By an order made under section 18 and the
provision of section 21 or segtion 22 on the basis of which the

order was made. | ) 7

Seetion 12 provides the right of access. Besides the
rights of correction and notation found in Part IV, Bill Cc-43
prdvides thét the subject individual may require that any person

or body to whom such information has been disclosed for use for an
administrative purposé, within fwo years prior to the time a
correction is requestedagg a notation requlred, be notified of that

a

correction or notation.

The standard time limit for answering a request for

320. Chrétien, op. cit., footnote 187, at pp. 10-14

320a..Cf. U.S. Acts any discloéﬁré of which accounting kept
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S 321 :
access is thirty days, . which may be extended.by up to thirty

o days if

(1) meeting the original time limit would
unreasonably interfere with the operations
of the government institution, or

» . (iij consultations are necessary to comply with
P the request that cannot reasonably be
completed within the original time limit, or

A

‘ fof a "reaspnablé" period of time if additional time ig ﬁecéésary
for translation purposes,:by giving'ndtice qf the exteﬁgion and
the length of-the extension to the redﬁéstor and-informing him
that he may comﬁlain to the Privacy Commissioner.
If access is refused, the head must state that the
personal information . does not exist, or state the specific
provision of the Act on which the refusal was based or could be
based if the information existed, but as unqer the Access legégéation,
£

he need not indicate whether the persoqg; information exists.

b

The individual. must be informed of his right to make a complaint

" 40 the Privacy Commissioner about the refusal. A failure to give

accees 1s a deemed refusal.

r

Under section 18 the Governor in Council may by order

designate as !'exempt banks" certain personal informationibanks

321. Section 14

322, See supra, pp. 39-40. A similar provision in the U.S. Justice
Dept. regulations has been criticized as contravening the
mandate of the Privacy Act that there be no secret maintenance
of records. Oxman, op..cit., footnote 313, at p. 579
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that confgin files all o@'which.consié@ prgdomiﬁéhtly of pérsonal "m
informati;anescribed in gection 21 or 22, sﬁecify?ng the basis
of the order. Section 53 of Part IV was broader, in tﬁat it did ‘
not requlre that most of the 1nformat10n in the flles would come
under the headings set out. The’ head may refuse to disclose any
personal information contalned in an exempt bank.

'““ The Privacy Act also has various exemptions for individual ’
fecoraé. similar to those in the Access legislation and subject
to the same criticisms. The Privacy Act adds somefothef exemptions.
Section .23 exempts personal informatibn conﬁected with security
':;learances if disclosure would reveal the identity of the individual
who furnlshed the 1nformatlon.324 Section 24 exempts personal
informatlon collected or obtained by the Canadlan Penetentlary
Service, the Natlonal Parole Service or the Natlonal Parole Board
while the requestof is under sentence for an offence against any
Act of ?arliamént, if the disclosureAcould reaséhably be expected
to lead'tona‘é;rious disruption of the individual's institutional,
parole or mandgfony‘supervision program, or reveal infdrmation
about the individual originally obtained on a promise of confidentiality,

325

express or implied. Section 26. exempts personal information

323+ International affairs and defence; law enforcement and
investigation - similar to sections 15 and 16 of Access
legislation

32k. Cf. (k) (3) of U.S. Act, infra; source must have furnished
information under express promise of confidentiality (or
implied promise if before legislation came into effect)

325. Cfs (j)(2) of U.S. Act, infra . = ' -
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‘about an individual 6ther'than‘the requestor. Section-zg-exeﬁpts
medlcal records where a duly qualified medlcal practltloner or

psychologlst certlfles that examination of the 1nformat10n by the‘

326
1nd1V1dual would be eontrary to the 1nd1v1dual's best 1nteres¢s.

Most of. these exemptions appeared in Part IV, sometimes in
slightly different form. =~ " ¢
In addltlon to 1nvest1gat1ng complalnts, the Prlvacy

Comm1851oner may 1nvest1gate exempt banks to conflrm that all
327 '
files belong in that bank, and apply to the Court .under sectlon

L if appropriate-action is not taken w1th1n a-reasonable time on-
her recommendatlons. She may also 1nvest1gate the manner in which

personal 1nformatlon 138used or disclosed to ensure compllance
. 32
with section 7 and 8. The Privacy Cqmmissioner must make. an

annual report to Parllament on the act1v1t1es of the office during
329
the precedlng fiscal year. She may make a special report at
330
any time, or the Minister 6f Justlce may refer a study to the
331

Commissioner. - . .o

326, Thé Krever Commission in Ontarlo proposed that an impartial
~health commissioner be appointed tq adjudicate situations
. where hospiltals are reluctant to tell patients the contents
of their medical files. The commissioner's decision could
be appealed to the County Court or Supreme Court. The Mental
Health Act should be amended to give patients access to their
clinical record during a medical hearing. Students age 16 and
over, or their parents, should have the right to inspect
information obtained for a board of education by a local public
health agency. Kerra Lockhart and David Evans, Health file
security demanded, The Citizen, Dec. 31, 1980

327. See footnote 308. The Commissioner cannot disclose anything
in exempt banks or confirm or deny the existence of a record.
Information can also be transferred to project files, which
do not deal with individuals and are not open to the public.
Ibldo
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As undér'the Access legisration; appeal lies to the

Federal Court after an 1nvest1gatlon by the Comm1551oner. Where

K

%he Commissioner applles under section 44 for a review of a file

contained.in an exempt bank, the Court can order the file removed.

if it determines ’
(a) in the case of a file contained in the bank
on the basis of personal information described
in paragraph 22(1)(a) or subsection 22(2),
that the file should not be included therein, or

(b)Y in the case of a Tile contained in- the bank, 332
~on .the basis of personal information described

in section 21 or paragraph 22(1;){b), that
reasonable grounds do not exist K which to
th include the file in the bankf '

Section 56 providgs that the Information Commissioner
-may be appointed as Privécy Commissioner. Therg.are éaid to be
sevéral advantages to such an arrangement: (1).consistency in
interpretationf'(z) avoidance of potential conflicts between the
COmmisgioners; (5) iéﬁer operating qosfs as only one administrative
support staff would be needed. The disadvantages would be that the
workload might lessen personal contact, and the proflle of the

333

Privacy Comm1351oner could be diminished.

328. Section 38 ' 329. Section” 39
330. Section 40 ' 331. Section 59

332. Injurious to international affairs or defence;. injurious to
law enforcement, the conduct of lawful investigations by an
investigative body specified in the regulatlons or the

. security of penal institutions. Cf. section 51 of Access legislation

333. Chrétien, op..cit., footnote 187, at pp. 17-18

PO
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To sum up, the extended scope of .the proposed Act and

a more effectlve review process are commendable. In: v;ew-of the
difficulties in the Unlted States, it is probably wise te make
provisions of the Access and Privacy leglslatlon 03%31stent.

The requlrement to use accurate 1nformatlon should be strengthened.
Institutions shquld be requlred to keep records of all uses and
disclosures, so that the subject individual.will know who has
received inforﬁation”about him and fef what purpose. Puﬁlication

of consistent uses should precede use or disclosure in all cases.

.There should be more effective controls on the collection of

personal information. Limited judicial review should be strictly
reserved for areas involving “political judgment in its most

classic form", i.e., injuries to federal-provinecial negotiations,

333a

international relations and defence.

(2) AMERICAN PRIVACY ACT 1974

The Privacy Act was the first comprehensive statute

governing the federal executive agencies and departments An their

ndividuals.

334

Its major purposes, as set forth in the Senate Rep rt, were

collection and handling of information pertaining to

333a. See supra, p. 46

334. Quoted in Arnold and Kisseloff, op. cit., footnote 313, at p. 463
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ees tO promcte'governméiizi/EeSpect for the privacy

“of citizens ... to prom accountability,
-responsibility, legislative oversight and open ,
government with respect to ... personal informétion
systems ... and files ... to prevent the -kind of: .
illegal, unwise, overbroag investigation and record
surveillance of law-abiding citizens produced in
recent years «.. 10 prevent the fecret informa’tion

- systems or data banks ... by agen01es of the executlve
branch. .

According to Senator dharles Percy, many federal agencies "[haqj_ .
becomehomnivcreus'fact-collectors -'gafhering.scombining, using
anad tcading information about persons without regard for his or
her rights of privacy". The Act was passed hastily, as a
‘result of private meetings between the respectlve House and
TSenate sponsors and thelr staffs. Because a full conference
committee report is not available, there is little leglslatlve
guidance with respect to some aspects of_the Act.336

The Act gives subject individuals a specffic righf to
ascertain the existence of and obtain access to records contained

337

in a "system of records"“. He may challenge the accuracy,

335. David F. Linowes, The Privacy Act Looks at Bu$iness, (1976),
b2 vital Speeches 273; as of 1975, more than eight thousand
-« systems from which agencies retrieve information by reference
to an individual's name or some other personal identifier. (ibid.)

336. Gorski, op. cit., footnote 107, at pp. 137, 159

337. Nothing in the Act dictates the specificity required in a request.
Different agencies have different requirements, but some will
help the requestor define his request. Oxman, Op' c1t.. footnote
313, at p. 573 :
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' timelineesAor completeness of information in his record and ask the
&iegency to amend it. Where. the agency refuses{‘the individual must

‘be notified of tge reason and of his right to appeal to the head
33 ; B ' : -
- .. of the agency. The agency must complete review within thirty

. : : 339
days unless the head egtends the period "for good cause shown".

- If the agency still refhses,-theeihdividual must be informed of

-t

his right to judicial review. The ihﬂividualfmay also file with

the agency a concise statement of his reasons for disagreement
with the decI51on. which must be included in any subsequent
" disclosure by the agency containing the.information.under dispute.
" The ageney must also notify of any corrections or netationé of ~
dispute any agencf or persen to @hom discloSUre has been made,

“to ensure that the disclosed record w1ll remain up-to-date and

'accurate. h ' l
The subject individual may obtain access to and a copy
of his record, unless disclosure of the information would reveal

the identity of a source who gave information to the'government

under an express promise of confidentiality. or unless ﬁhe'eystem
of records -that includes his file has been properly exempted by
_—

338. The Act does not provide for administrative review of denial
~of access or failure to respond to a request, although specific
agency regulations may prov1de for review.

339. The Act does not specify what constltutes "good cause" or to
- whom it must be Shown; neither is there any statutory limit
upon an extension of time. Oxman, op. ¢it., footnote 313, at
pPe 576+ Cf. section ik of C-#j(Privacy) B
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the agency. The exemptrons are not automaclc. like exemptlons from.
the- Freedom of Informatlon ‘Act, but. every exemptlon must be )
published in the Federal Register, showing (1) the name of the
system, (2) bﬁe specific profisicn of the Aét from. which the
system is to ve exeﬁpted, and (3)Athe:r€aaons for exempting'the
system. Such notlce is to be followed by public hearlngs. After

the hearlngs, the eiemptlon is publlshed as an administrative

rule. in accordance w1th the requirements of the Admlnlstratlve

Procedure Act. ‘

A system of records malntalned by the Central Intelllgence'
Agency or a crlmlnai law enforcement agency may be exempted from
all provisions of . t?e Privacy Act except those dealing with

- J ' . .

(1) conditions of disclosure; (2) accounting of disclosures;
| - "

(3) publication of notice, existence and nature of a system of
|

records; (&) partlcular record management standards; and

-~

(5) criminal penalt}es. The Central Intelllgence Agency has .«
promulgated rules tLat effectlvely exempt most of its records

. simply on the groungs that the material has been compiled by that

agency.‘Although patterned'after exemptlion seven under the

Freedom of Informatﬁon Act, the general Privacy Act exenption (3)

is narrower in scnp; in that it does not co}er civil law enforcenent

records, which are; treated under (k)(2), but broader in that 1t

covers records COmplled before, durlng and after the trlal of a

criminal defendant. It 1ncludes not only pollce activities, but
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also the activities‘of‘ﬁrosecutors, courts and cbrreetional,
probatlon. pardon -:and parole authorltles. The record must pertain

to & specific 1nd1v1dual and fall within one of three spec1f1ed

‘C

categories: (1) information compiled in order to idéntify'criminal

offenders and alleged offenders, comprlsed only of 1dent1fy1ng

-

data and cr1m1na1 history; (2) information compiled for .a ‘criminal

-

investigation associated with an identifiable individual; or

- (3} reporte compiled at any stage of an enforcement proceeding

from arrest through release from supervision. These are all much"

340

broader than exemption seven. Although these agencies are

prohibited from malntalnlng secret record systems, they may exempt-
thelr record sj%tems not only from the access and challenge
prov131ons of the Act, but also from the grant of. gurlsdlctlon to
the federal courts. Thus there 15 no way that an 1nd1v1dua1
refused access can challenge the proprlety of the exemption..
Fifteen Justlce Department Fecord systems have been s6 exempted.
An agency may malntaln 1naccurate or 1rrelevant information in an

individual's flle 1ndef1n1tely. since he cannot challenge the
341 - s

Y

contents.

’ . - . " f ..‘ ' -
340. Gorski, op. cit., footnote 107, at pp. 162-163; Oxman, op. cit.,

footnote 313, at p. 582

341, Oxman, E- 01t., footnote 313, at p. 582; cf. exempt banks
under section 18 of C-hj
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In addition, there are seven SDElelC exemptlons under -
(k) (1) matters covered by the natlonal securlty exemptlon under
the FreedOm-of Information Act; (2) 1nvest1gatory material -

-comni&ed for law enforcement purposes; (3) matters maintained in

u

' connecalon w1th prov1d1ng protective- services to the President of

the United States; (4) records requ1red by statute to be

maintained and used solely for statistical purposes;: (5) 1nvest1gatory
materlal complled solely for the purpose of d&termining

su1tab111ty, ellglblllty,,or gqualifications for federal civilian
employment, military service, federal contracts, or access to
classified material; (6) testing or gxamination material used

solély to determine indiy;dual qualifications for appointment or
promotions in the federal service, disclosufg”of'which‘will

cqmp;pmise the objectivity of*fairness.of the testing or

examination process; -or.(7) evaluation material used to determine .
potential for promotion in the armed services. Of (k)(1), the

342 , —
Senate Report states: ‘

This section is not intended to provide a
blanket exemption to all information systems
or fileg maintained by an agency which deals .
with national defense or foreign policy
information. Many personnel files and other
systems. may not be subject to ‘security
classification or may not cause damage to
the national defense or foreign policy

* simply by permitting the subjects of such
files to inspect them and to seek changes
in "their contents under this act.’

342, Gorski, op. cit., footnote 107, at ps 165
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. Clause (k)(2) is intehded to prevent warning.the subjects of °

investigations, who might then be able to eScape detection or

343
_prosecution. The Guidelines of the 0ffice of Budget and Management

- '

pfévide‘that to the extent that.an investigatory record Has been
' r#;§éd as a basis for denying an individual any right, privilege or
benefit (inecluding employment) to which the individual would be
entitled in the absence of that record, the individual must be
granted access to‘that record except to the extent that access
woiild reveal the identity qf a confidential source. This exemption
applies only to materials compiled during the investigatory stage.
Clause (k)(3) is intended to'éllow agencies ‘such as the Bureau of
Census to compile statistical data withéﬁt the ﬂiﬁﬁréﬁbe of requests
forlacéeas which ﬁbuld provide lit‘tle'b_enefi't.3 The Guidelines
suggest that material exempted ﬁndgr clause (k)(6)4éhould be
limited to test qﬁestions;%nswers’oé prdcedures.3 >

| Unlike the general exé;;EEEHTjwhich lists the particular
provisions from which information may n;t be exemp fhi; listg

the provisions from which information may be exempted: accounting

of disclosures; access to records; relevancy restrictions; notice

343. Responsible for implementing the Act and encouraging agency‘
compliance, as the Justice Dept. is responsible for defending
suits against agencies under the Act.

344. Such material would usually be available under the Freedom of.
‘ Information Act as '"purely factual", unless the strict controls
on the use of some statistical data would bring it under
- exemption three. Corski, op. cit., footnote 107, at pp. 168-169.

B

345, Ibid., at pp. 166-170
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| | . 346
‘ requlrements, and agency rule-making requirements. |
An. individual can challenge in a Federal Dlstrlct Court
the propriety oi any exemption, unless the'system has been exempted
frgm the grant of jurisdiction, and ask\the Court to enjoin the
agency from withholding. The Court can examine in camera only “those
records exempted ﬁnder.(k), howevers Anzindividual can also bring
an action inm a Federal District Court, after exhausting his. admlnlstratlve
remedies, to expunge information from a record. Standing requlrements
-would be satisfied by a flnal agency determlnatlon ta &gﬂy\access 4
or refuse to amend, which constltutes a "c0gnlzable iégal injury" Al
As a general rule, no record contained in a system of
recofds may be disclosed to any other person or to another agency
except with the written consent of the subjeét indiyidual. Because
such an absolute rule woqld unduly hinder the functioning of .
government, there are eléVen exceptions. A record may be disclosed
to "those officers and employees of an agency which maintains the
..;Bﬁogg/w{o hav? a need for. the record in the péfformance‘of their
duties"; if réquired'under the Freedom of Information Act; for a
vroutine use", i.e., a use compatible wifh;thé purpoée for which

the information was initially collected, and its selection as a

routine use mugst be published in the Federal Register so that

346. It has been argued that allowing agenc1es to exempt their
record systems from the relevancy requirement is unjustifiable,
and undermines the avowed purposes of the Act. Oxman, 0Op. cit.,
footnote 313, at pp. 584-585

347. Arnold and. Kisseloff, op. cit., footnote 313, at p. 47i

\/
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there is an opportunity for public comment. By denominating a use

as "routine", an agency may freely tranefer records betweeﬁuagencies
and outside .the federal government. The remdining eight exceptions
deal with information gathered for the Bureau of the Census- for

. statistical research; for the National Archlves, for law enforcement?

for health or safety; for either House of Congress; for the

%, .
COmptroller Geﬁgral' or pursuant to an order of ™ a court of competent
3

Jurlsdlctlon. For each disclosure (except w1th1n‘agencles or

necessitated by the Freedom of Information Act), an accounting
#ust be made including the date, neture and purpose of.each

disclosure, and the name and address of th gency or person to
whom disclosure is made. Thie‘36coun$iﬁé must.be'kept for five

yvears or the 11fe of the record, whichever is longer, and it must .

I

be available to the 1nd1v1dual& except where the dlSC sure was
349 .
for law enforcement purposes. Prior to releasing any information,

exeept for intra-agency and Freedom of Information Act disclosures,
the agency must make reasonable efforts to ensure the accuracy'of
its records. Because of these exceptions, even if the subgect

1nd1v1dual later gains access to his record and obtains amendment,

a rec1p1ent of inaccurate 1nformat10n und&r the Freedom of Information

348, cf. subsectibn 8(2) of G-h3

349, Cf. subsectlon 8(3) of C-hj: notice to Privacy Commissioner*
of law enforcement disclosure.

T



j ] ‘ . _163—- k . o

Act will not receive notification because no accounting of such.
disclosures is required. If the record is exempted from access,

the subject individual may never know that the government _ \4;\\—

FEE

\\ maintained such informatiqn, that it was disclosed, or that if
-

may have been used against him by the resipient. It would be

impossible to prove harm caused by a failure to comply with the

Act without knowing who had received the 1nformat10n.350

| An agency may collect only relevant information necessary

.to accomplish a ﬁ%rpose required by statute or executlve order.'

It is prohibited from. malntalnlng records on the manner in which

an individual exercises Flrst ‘Amendment rlght5351 unless expressly
”/,;llautharlzeg\by statute or by the individual or unless it is

'pertlnent to and within. thescope of an authorized law enforcement

activity. If the collection process couldc?esulf in a2 determination

adverse to the "individual's‘rights, benefits, and privileges

under federal programs", information should_be gathered directly

from ﬁhe’inuividual'involved, to the grestest'possible extent.

The agency must niovide fhe person being gquestioned with a

statement of its authority to solicit informatioén,. the purpose for

which the information is being solicited, fhe-routine uses of the

350. Oxman, op. ciff;ﬁfeetnote 313, at pp. 585-586

351. Freedom of rellglon, freedom of speech; right to assemble
peaceably, and to petition the Government “"for a redress
of grievances" -
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information, and the consequences of refusing to provide it.

An individual who cannot show an "adverse effect" cannot enjoin

RV

,the-collectién of any type of informat n by an agency, since the
only injunctive relief is that of enjoiﬁing the agency from
withholding {information from the individuval. If he could show
actual injury, the standlng requlrements would be satisfied, and
he could enjoin collection through. the court's general equlty
powers without recourse to the Privacy Act. <53

It is unlawful for any federal, state or local government
to deny to any individual any right, benefit, or pr1v1lege
prov1ded by law because of that individual's refusal to disclose
his 300131 security account number, but this does not apply w1th
respect to any dlsclosure reguired by federal statute, or disclosure
to any federal, state or local agency maintaining a system of
records in existence and operative befére-January 1, 1975, if such
disclosure is required under statute or a fegulation adopted prior
to that date to verify the identity of an individual. Any federal,
state or local government ag that requires an individual to
disclose his social sécuriﬁggzzzount number must inform that

individual whether that disclosure is mandatory or voluntary, by

352. Cf. weaker provision under section 5 of C-43

353. Arneld and Kisseloff, op. cit., footnote 313, at p. 473
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-what statutory or other authority the number is solicited, and

354

what uses will be made of it.
There are four civil causes of action for an agency's
non-compliance: (1) refusal to amend or correct a record in a

system of records; (2) refusal to grant access 1o records by the .

- . . - -
individual concerned; (3) failure to keep accurate records;

(4) failure to comply with.any other provision of the'Act; Any
infringeﬁéﬁf"of the new substantive rights of access and émendment
constitutes a fcognizable legal iniury". In other cases;: the
plaintiff must show that the failure %o comply with any other
provision has had "an adverse ;ffect" on him, or that ihe agency
has made an "adverse determination” on the basis-of. information
that was not maintained in accordance with the staﬁdards 055-
"accuracy, relevance, fiméliness and completenessg'required by the

Act, and that either of these adverse consequences resulted from

355"

"intentional or willful® action by the agency.

354, The Williams Commission in Ontario recommended that provincial
government institutions should not be allowed to deny rights
or benefits to people who refuse to provide their social
insurance number (SIN). The Gowvermment could demand the SIN
only if it was required by law or by the regulatory body -
set up to.review privacy legislation, and it must tell the
individual if disclosure is mandatory or voluntary, what law
requires disclosure and what will be done with the number.
Privacy Commissioner Inger Hansen recently completed a study
on SIN use, ordered in Feb., 1980 by then Justice Minister
Jacques Flynn. It was found that the real threat to privacy
comes from the possibility of extensive computer linkage of
personal data. There is no evidence that prohibiting collection
and .use of SINs will eliminate sharing of information in
computerized data banks. The need for the number will decrease
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- Any agency officer or empioyé??Who knowingly.and willfully
wdiscloses a rgcdrﬁﬁcontrary.to the Act or who willfully maintains
- 'a system of records not permiftéd by the;Act. or any pergpﬁ who
knowingly and willfuily requests or.obtains any record un&é{’félse
pretehses, is guilty of a misdemeanor and shall be fined not more
than five thousand dollars. The criticism has been madé that the
criminal penalties are not a significant enforcement tool, in that
they are limited in scope and require a high degree of scienter.356
% It has been suggested that the Privacy Act could be
“imprOQed by increasing the rights of individuals to bring suit to
‘enjoin.improper collection aﬁ& disseminationjof information, witho;t
" the necessity of showing an "adverse effect" as a condition
precedent to any relief, and thus enable the individual to protect
himself against the sort of improper disclosure that the civil
remedies in the Act allow him to redress after the fact. The burden
of proof for recovery of-civil damages should be reduced froﬁ
"wilful and’intentional"ﬂaction by the agency to a simple
négligence standard. A regﬁ;atory body should also be greated, wifh
broad powers to eﬁforce agéncy compliance with the Act, and there

357

should bémﬁhiform_sﬁandards for the maintenance of records.

as the speed and scope of.computer capacity increases and the
cost decreases. She proposes a Criminal Code amendment
creating "an offence against the privacy of another”, which
would prohibit data linkage by persons, corporations or
governments unless the individual consents, it is provided
for elsewhere in law or is implicit in the original purpose
for which the information was gathered. Don Butler, Penalties
- for SIN abuses urged, The Citizen, Apr. 1, 1981

& 355. Arnold and Kisseloff, op. cit., footnote 313, at pp. 471-473
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The Privacy Act set up the Privacy Protection Study
Commiséion, an independent seven-member body, headed by David
Linowes, to study varioﬁé aspects of ;;giproblem of privacy
protection and report its recommendations to the P£E§ident_and/J
Congress. It was chargedVWith determining whether ;r not the
priﬁggghes and requirements of the Privacy Act shouid £e extended
40 ‘the private sector, and if éo, to what éxtent. As well, it was
also charged with monitoring the success of the Act wifh a view
to recommending whether or not it should be amended. The Commission
conducted research and public hearings in the -areas of médical'
records; credit. grantors, credit cards, credit reporting and
credit inveé%igations; employee and personnel records; welfare
records éﬁd other records of social service agencies; the record-
keeping practices of the insurance industry; the use of the
Socigl.Security number as 2 universal identifier; mnd mailing lists.358

In 19?? the Commission made’its recommendations, which
resulted in four Bills introduced in April 1979. The afeas
covered were scientific resedrch, medical treatment, commercial
transactions and communicatious. In the area of scientific research,

the legislation would formalize (i.e., enforce) the pledges of

356. Arnold and Kisseloff, op. cit., footnote 313, at p. 468
" 357, Tbid., at pp. 493-496

358. Linowes, op. cit., footnote 335, at pp. 273-274
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a

" confidentiality commonly made to research subjects. Researchers
would be prohibited from releasing information to anyone unless
fhé subject was,infdrmed, and failure to comply'wCuld make them
subject to a ?ive thousand dollar fine and the possibility of a’
civil suit by the suﬁject. The requfrement.for the pledge could
be waived by an institutionalfre?iew board, an authorized body
thét approves research proposals. Scientists would be barred from
recohtacting subjects of earlier research without the approval of
an independent body sﬁch as én institutional review board.
Researchers could not see individual files compiled by other
_resgarchers unless they first signed a pledge of confidentiality.
In %he_area'of medical treatment, the general rule would be that
individuals would have the-right to see their own medical records,
but that others could not see the.fecords without their prior
consent. There were, however, twenty-two exceptions to the rule.
The legislation would also prevent the use of blanket disclosure
authorizations, and provide a penalty for obtaihing records under
false ?retenses. In the area of comﬁunications. the iegislation
wouldvprohibit-the search or seizure by law enforcement authorities
of a "work product", such as a manuscript, if the author was
engaged in diéseminating information to the pubiic. Although it
was intended primarily to apply to the meéia, the legislation would
also apply to academic faculty. A subpoena would be necessary to

gseize uncompleted work. This last Bill was enacted in October, 1980

359. Carter Privacy Bills Cover Research, Medicine, (1979), 204
"Science 284 :



N

'ﬂthe two statutes could defeat the legiélative purpose behind both.

-169-
~e
: 360
as the Protection of Privacy Act, 1980.

-

The other Bills do not

-

¥

appear to have been passed.

(4) RELATIONSHIP BETWEEN THE PRIVACY ACT AND THE FREEDOM OF
INFORMATION ACT

ThelPrivacy Act, which restricted agency discretion to.-
disclose individual records, was passed within a month of the

amendments to the Freedom of Information Act strengthening citizen

access. The Freedom of Information Act's objective of maximum

disclosure cannot be achieved without some invasion of privacy.
Similafly, absolute protection of the privacy of record subjects
cannot be achieved without comprdmising the public's right to full

. . » v ] .S
41sclosure. Some balance must be attained, but conflicts between

361

Generally, an individual seeking infofﬁation.réganding

a third party must préceed under the Freedom of Information Act,

" unless the requestor qualifies under one of the eleven conditions

of disclosure, e.g., the release of information about recently

agrrested pérsons is permitted as a routing use. If disélosure-

362
would not be a clearly unwarranted invasion of privacy or

360. 96 Stat. 440 (42 U.S.C. 2000aa)
361. Oxman, op. cit., footnote 313, at pp. 570-571

362, There is concern that the policies expressed by the Privacy
Act may influence the courts to give greater weight to personal
privacy interests in construing exemption (b)(6) and thus
forbid disclosure in some situations where it was previously
required. More material will be governed exclusively by the
Privacy Act, and thereby effectively prohibited from disclosure
to third party requestors. Arnold and Kisseloff, op. cit.,

footnote 313, at pp. 484-486

-
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proﬁkﬁited‘gzzany other expmption under the Freedom of,Inforﬁatibn
;Act} then the file must be released;.hofwithstanding any exemﬁtion
" under the Privacy Act. l " .

‘ JIf the informaéioﬁ-sought relaézsxfsjé;e requestor,

dislesjfe may- also be sought under the Pri%acy Act. Fees under
the Pri

o

acy‘ﬁct are only for éopying costs, not fof search feés;ﬂ
as under the FfeedOm of Information Act. If the system which |
contains the record has not_beeh %}empted from the access pféviéions
of the Privacy Act, the indivianl will be able to obtain more

information under the Privacy Act than under the, Freedom of
A Y

Information Act because the exémption for intra-agency and inter-: i

W

agency memoranda would not apply. Another agvantage is the fight
363 ) '

v

to'chailenge the contents of onels record.

The Jgﬁticggpepartment originally contended that the
- . i

Privacy Act was the sole means available to individuals to dbtgin
access to their own records. If a. system of records was exémptéd

under the PrivacguAct, the. requestor would obtain nothing under
either stzfqte. This interpretation has been modified to some .

extent, but the Justice Department Regulations remain aﬁbiguous.
363. Oxman, op. cit., footnote 313, at p. 578

364, This contention must opefate through Freedom of Information
‘ Act exemption three - the system of records is "specifically

exempted from disclosure by statute", i.e., by the.Privacy Act.
Arnold and Kisseloff, op. cit., footnote 313, at pp. 487-488

{ .

l/
“
- ' A
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Regulation 16.57(a) provides that any request by a record subject
for his or her file will Ge processed under the Department's
Privacy Act regulations, and the release of any records beyond )

the requlrements of the Privacy Act is a matter of the system “\x\\

Ped

manager's discretion. Paragraph (b) prov1des that a requestor
. ‘ 8 :

"shall receive" all records within the scope of the request to

which the individual "would have been entitied“ under the Freedom
of Information Act “but for the enactment of the Privacy Act" and.

the agency's exemption of the System under the Act. The manager

\

apparently has discretion to withhold any material not requlred

to be released under the Privacy Act, whether or not the requestog6
3
is entitled to information under the Freedom of Information Act.

If information has been exempted from disclosure under

3

paragraph (j) and the sgstem has also been exempted from the -
367

grant of Jurlsdlctlon. there may be some question whether an

1nd1v1dual can contest the w1thhold1ng in court. If the request
':.was made only under the Privacy Act, the court probably has no
* -jurisdiction, but it has. been argued that if it was made under

both Acts, the Jurlsdlctlonal prov151ons of the Freedom of |

LiAY

Informatlon Act should apply, notwlthstandlng the agency's policy

365. This clearly implies that the Department interprets the
Privacy Act as repealing by implication the Freedom of
Information Act's grant of access so far as it applies to
requests by individuals  for their own records. Oxman, op. cit.,
footnote 313, at p. 578; see zlso Arnold and Klsseloff, oD. cit.,
footnote 313, at p. 490

366. Oxman, op. cit., footnote 313, at p. 579

367. See supra, p. 158



-172- ~

; of treg;;ng all requests as being made under the Privacy Act unless

—

it SPGleleS thatsét 1s belng made only under the Freedom of
Informatlon Act.3' o

An 1nd1v1dual whose obaectlve is to obtaln the maximum
qisélosure shou}d state that the request is made prlmarlly under
the Freedom of informatien Act; and that he requests, in addltlon,
any other’ records that may be available under the Prlvacy Act.
It may even be de51rab1e, when deallng w1th an agency whose |
regulations aré similar %o those .of the. Justice Depa;%;?ffg ‘to make
a separate request under each A‘ct.369

In order to protect the right of publlc aceess-under the
Freedom of Information-sct. clause (b)(2) of tne;Privacy Act
expressly‘removes from the eperation ef the Privacy Act disclosures
requlred under the Freedom of Informatlon‘Act, but it appears that
the potentlﬁi 1mpact af the Prlvacy Act exemptlons on the newly—
-expanded rights of access under the Freedom of Informatlon Act
were n‘fﬁfully apnre01ated or con51dered by Congress. As lt cannot
seriously be conterided that Congress made a consmdered determxnatlon

to repeal the amendments only a few weeﬁs after they were enacted,'

the - statutes must cosexlst. It has been argued “that the access

Eommnt s © {/ . o

- S T o
————— S e , I ) .

368. Oxman, op. cit., footnote 313, at p. 579

[ . L ' Ty, A

369. Ibid., at ph 580 N s .
: - L . oo . ' .

& k ) ~ '\
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- provisions of the Privacy Act are for the most part intended to

allow an individual to obtain-his entire record, but that allowing

L4
agencies to exempt certain records from this unrestricted access

is not inconsistent with - .continuing to permit the more limited

access avallable under the Freedom &f Information Act. Because

-

'agenc1es are not forbldden to use regulatlons exempting record:

syste from access under the Prlvacy Act as 2 ba31s for denying
w

requests under the Freedom of Information Act, there is a dang._r1

that they may use the Privacy Act to undermlne the right of public
0

) access under - the Freedom of Informatlon Act.

’ . - -

'u;

370. Oxman, op. cits, footnote 313, .at pp. 589 592; sée also Arnold
and Klsseloff, 0D c1t., footnote 313, at pp. 491-493

° s R
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- CONCLUSIONS

Bill C=43 could e improved Eﬁa\made more effective b&
_restriptihg use of limitedrjudicial review_té international_relations,
defence and federal-p:ovinciél négotiations; reform of the
ciassification system‘fof documents, wh%éh could.then serve as the
basis for the intéinatidnal.relations and defence eﬁemption; a law
eqforcement exemption based on a rnarrowly &efined.injury test;
provision ﬁor more effective balancing of competing interésts
with }egard to personal information; provision for the Access
‘legislation to take precedence over confidentiality proviéions
ih'ofher legiélation;.exoept where sucg other provisions are
exprgssly stated to apply notwithstanding the Access legislat%on;
1ower'fees; %ﬁﬁ\?ighter controls on government collecfioﬁ ana ﬁée

L4 M -
of personal information.
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" Over the ﬁast éixteen yeérs, there has been an ever
growing.movemeqt'pressing for freer public access to information
“held by the federal government, in place of the excessive
administrative secrecy that has long prevailed. This movemerit |
culmgnated in the introduétion of- Bill C-15 in October 1979 ,
by the then Conservative Government, but the fall of the vaernmént

prevented passage. The succeeding Liberal Government introduced
'Bill C-43, a revised version, in July 1980, and this Bill passed
second feading and was referred to the Justice and Legal Affairs -
Committee on January 29, 1981.

| This thesis proposeS‘ihgt public access to governmént-held
information is desirable,‘and that Bill C-43, although it poséesses
some commendablé features, falls short of providing effective
access to government-held iﬁfsrmation. On the ﬁositive side, the
iegiélation abolishes the doctrine of Crown ﬁrivilege; provideé
limited judicial review of denials of access; provides a mechanism
fér third parties who have supplied infoppation to the government,
or who would be adversely affected by discloSurg of certain
information, to make their views known in order to allow a
balancing of'interests; and expands access by individuals to
“information about themselves. Among its defects are the limits
placéd on judicial review in key areas; an unnecessary exemption
relating to fedéral-provinciél negotiations; the failure to reform -
the classification system and the Official Secrets Act; an Unnecééﬁaxily

broad exemption’relating to law enforcement; inadequate provision .

for the balancing of competing interests'with régard.to peréonal
information; the failure to delineate clearly the relationship T 4
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. between the access legislation and o her secrecy provisions;
procedural barriers to access; and - i éequate confrols on the
collection and use of personalhinfﬁrmation. These issues will be
examined by comparing the provisiohs of Bill. C-43 with other
gpropdsals_fofrfreedom of information“leg;slation (including Bili'”

C-15 and the Canadian Bar Association Model Bill in Canada, the

[ 3
-

Report of the GovernmeQﬁ Interdepartmental Committee and
John McMillan's Minority Rébort_Bill attached to the Coombs Report ’”’//
in Augtrélia),.és well as with similar leg¥slation in other

jurisdictions, with particular emphasis on the United States and.

Sweden.





