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ABSTRACT 

As a member of the Grenada delegation to the.Third United Nations 

Conference on "the Law of the Sea, the author had a rare opportunity of 

'being a participant in one of the most elaborate international conven­

tions* of all time. Nothing has had a more profound impact and influence 

upon international relations in the past decade than UNCLOS III. A 

complete history of.the law of the sea would start with the Mediterranean 

in'the days of ancient Greece and Rome, however, the regime that was 

traditionally accepted for the governance of the ocean space and resources 

was '''Freedom of the Seas". 

This thesis examines the development of states' claim to extended 

jurisdiction in the oceans-by way of the Territorial Sea, Contiguous Zone, 

and Continental Shelf which inevitably led to a gradual erosion of-the 

regime of the high seas,and/or the concept as aforesaid "Freedom of the 

Seas". A brief analysis is made of the Hague Codification Convention in 

1930, the Geneva Convention of 1958, and the Second Law of the Sea Con­

ference in I960. Having established some measure of historical contin-
t-

uitv, the thesis'takes a holistic look at-UNCLOS III, and in particular, 

at how certain,parts of the Convention, to wit, ICNT Rev.2, may affect 

Grenada should a treaty emerge. The thesis analyses the juridical status 

of the (a) Territorial Sea, (b) Contiguous Zone, (c) Exclusive Economic-

Zone, and (d)* Continental Shelf, in Informal Composite Negotiating* TV^t 

(ICNT) Rev.2 and flso in the national legislation of Grenadaand VeneX / 

Z U 6 l a* / ' * * 

Analysed here, too, are the effects of geography, navigation, pol­

lution,- marine scientific research, fishing and delimitation of maritime 

boundaries, upon Grenada in light of extended coastal jurisdiction. 

The discussion'concludes with a debate as to possible solutions 

to the problems created by UNCLOS III in so far as Grenada and her 

neighbours are concerned. Mention is made of international organiza­

tions ."such as UNEP, .IOC, and FAO. 

J-
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FREEDOM OF THE SEAS 
i * — - — — ^ 

"<• ' ' ' ' 

Then tools for beast and lime for birds were found! 

Then first men made homes. . ' 

Then 1'andmarks limited to each his right for all 
1 

before was common as the light. ' -

Man's perception of the state of the ocean -some four or five cep— " 

turies ago' is adequately, highlighted by the above-mentioned verse. This 

perception found expression in two' ancient, theories, namely res nullius 

and res comnfunis. These two concepts," actually creatures of property% 

law of the Roman Civil Law, were used' by maritime nations to lay claims 

to the sea. Res communis implied the common pr.operty of everyone: the 

air, running water, the sea and, in later law, the sea shore to the 

2 *-• 
highest winter floods. On the other" hand, res nullius meant property 

belonging to no one; wild animals and abandoned property were the most 

- 3 
common examples of this classification. In his Institutes, Justinian 

adopted the classical assumption invoking/the authority of .Celsus'that 

the use of the sea was common to all. Classical jurists such as Mar-

cianus,* Ulpian and Paulus, as well as Celsus, al'teged that the sea .was 

not on)y owned by no one but, like the air, was incapable of appropria­

tion. , • ' " ' . ' 

It can be argued that the concept of "Freedom of the Sea", or 

Mare Liberum,- has its.genesis,.in the theory of res communis. 

Sixteenth century lawyers'endeavoured to affirm that all the seas 

5 
are common to the universality of mankind. Such being the ca,se, it was 

felt that every nation is free to travel to every other nation and to 

trade with .it, * ' -



•"A 

SIXTEENTH CENTURY CLAIMS TO THE SEAS> * , ' 
~ * . 1 . . — . - — ' • • " • * • • • i — • • • • • - i - . - - — i . 

• - ff* ' 

All property, Grotius (1583-1645) argued, is based*on possession 

""foccupatio). yhat cannot be seized or enclosed — for example, the 

open sea — cannot become property and therefore remains common to .all -' 
8 ' ' *, 

mankind. The sea* can neither be bought nor sold, nor otherwise be 
9 . 

legal-ly acquired. It is under God's dominion alone. 'Property rights 

by prescription or custom cannot be acquired in the sea, for no one has 

10 
power to grant a privilege to mankind^in general, and mankind in gen-

) - . 
A 11 

eral cannot be assumed to have granted a concession in the sea. 

Trade assumed great importance towards the beginning of the seven­

teenth century. The Spanish and Portuguese laid claims to all the seas 
) -A. 

in the southern hemisphere, based on a series of Papal Bulls and the 
12 

Treaty of Tordesillas of 1494. 

These claims to the appropriation- of the sea, however;*,, were strin-

"' f - * 
gently opposed by two Spanish monks. -Francis Alphonso de Castro, who 

wrote about the middle of the sixteenth century, protested vehemently 
* • 

against the proprietary claims of states such as Spain and Portugal to 

the Pacific, the Caribbean and the Gulf of Mexico, the Indian Ocean and 

13 
the South Pacific, and also Venice's claims in the Adriatic. Ferdinand 

Vasquez expressed the same opinions as de Castro; he held that the sea 

could not be appropriated but remained common to mankind since the begin­

ning of the world. He suggested that the claim of the "Portuguese, for­

bidding others .the freedom of navigation in the East Indies, and that of 

thte Spaniards, prohibiting others from sailing through "the spacious and 

immense sea" to the West Indies, were no less vain and foolish"(non' minus 

t * X4 
insano) than the'pretensions of the Venetians and Genoese. 



• ^ 

Early.in her reign, Queen .Elizabeth I had occasion to protest, 

/against the claims of Portugal, and had a heated dispute with King 

Sebastian about them. Later, the daring exploits of Drake on the Span-

*'* 'A , • ' ' \ ' ' ' . ' . 
ish se\s were more5 than a flagrant violation of- Philip's pretension to 

N , '''' - -— ' 
mare clausum in the western Atlantic and Pacific Oceans — a claim which 

15 
Elizabeth refused to recognize. "When Mendoza, the Spanish Ambassador, 

' ,. * 

complained to her in 1580 of Drake's depredations and that English ships 

presumed to trade in the "Indian" seas, he was told in effect that the. 

Spaniards, contrary to the Law of Nations, had prohibited the English 

from trading in those regions, and had consequently drawn the. mischief 

upon themselves. She was unable to understand, she said, why her sub-

jects and ±hose of other Princes should be barred from the "Indies11. 

She could not recognize the prerogative of the Bishop of Rome "that he 

should bind JPrinces who owe h^m no obedience", and her subjects would 
> 

continue to navigate "that vast Ocean" since "the use of the sea and 
, 4 . - - -

S * 

air is common to all ;„neither can any title to the ocean belong to any 

people or"private man, forasmuch as neither nature nor regard of the 

1 ft 
public use permitteth any possession thereof." ' , 

MARE LIBERUM VS MARE CLAUSUM 

Grotius advapced the most compelling a-rgument in respect to free­

dom of the seas; his most memorable passage reads as follows; "All 

property is grounded upon occupation which requires that moveables shall 

be seized and immoveable things shall be, enclosed; whatever therefore,"^ 

cannot be so seized or enclosed is incapable of being made a subject of 

property. The vagrant waters of the ocean are thus necessarily free. 

The right of occupation, again, rests upo'n the fact that most things 



become exhausted, by promiscuous use and that appropriation consequently 

is the condition of their utility to- fjjSian beings. But this is not the' 

case,with the sea. It can be exhausted neither by navigation nor by 

fishing, that is to say, -in n'either of the two ways in which it can be 

17 - ' * 

used." Grotius' argument was met head on~by his most formidable.op­

ponent , Selderi, who .wrote an exhaustive reply," in'two books, *to Grotius'. 
* * * 

work. . ,- ». 

Selden disputed the arguments of-Grotius in'his work, a?fti he main­

tained the right of appropriation by the English kings ai^the waters 

surrounding Great "Britain. He admitted the principle .that a state could 

18"' " • 
not forb'icf the navigation of its duties to humanity: he thus attemptT 
ed "to reconcile the British special claim to the sea with the general 

e ' - 1 9 ' 

claims of Freedom of Navigation. 

Sir Phillip Medons, fully supports.the view' that, "The sea is the . 

pub_Lfc~~pTr?5per'ty .of the Crown of England''^ but at the same time declares, 

lat it "is common to the peaceable traders of all nations, and thî f is 

so far from being a damage to any, that'it is highly beneficial to all, 

for <%s there is no man«^p self-sufficient* as not to need^the continual 

help of another, feo neither is there" any country which does not at some 
" i ^0 

titne or other need the growth' and production of another."" 

Britain, by this time, had left the Dutch, French, and later the.. 

Germans to fight the battle for a 'mare»l iberum, and began to claim the 

seas surrounding the British Isles'; thus joining the Spanish and Portu­

guese in fighting for- a mare clausum. In the late sixteenth century, 
the^principle of the freedom of the seas was invoked by the British to 

* \ • -

protect expanding trade activities and to justify the passage of Drake 

and other venturers through the seas reserved by the Pope for Spam." 



However, after Britain achieved naval supremacy early in the eighteenth 
» 

century, she .could have afforded to, and indeed did, adopt a more mod«r-

. ate attitude toward the doctrine of Mare Clausum. •• 

THE BREADTH OF THE TERRITORIAL SEA t 

As the debate concerning'Mare L^berum and Mare "Clausum faded away, 

tjie territorial waters became a matter of considerable debate. At vari-
\ ' r 

-, ous times and places in Europe., during the fifteenth through the eight-

r eenth centuries, territorial waters were viewed as being valuable pri-

marily for protecting nearby fisheries from foreign fishermen, and also 

•Tor national security. However, there was no agreement on whether they 

=hould include all waters within sight of land, al 1 waters which could be 

'defended by shore-based cannon, or a breadth based on soirte fixed dis­

tance or other criterion. *The cannon shot.rule, as it was referred to, 

-seemed to haye^faci1itated a uniform zone-of maritime belt, extending 
i " -* * 

seaward from the shore along the entire coastline, of states abutting 

the sea. It therefore-did no m'ore than place under the protection of 

- - 'Tthe territorial sovereign aLl ships lying off the^ coast covered by the 

, ' ' actual guns of actual .ports or fortresses. 

(a) The Cannon Shot"Rule 
. , ^ 

The i d e n t i f i c a t i o n of the three-mile l i m i t with the Cannon Shot " 
» 

Rule makes its appearance at.least as early as the last quarter of the 

"eighteenth century. The Italian Galdani (1782) was the•earliest known 

"writer to introduce this hi-storical combination or confusion; a fact 
t 

which certainly lends support to the perceived view that the Three Mile 

Rule represented an attempt to convert cannon range into terms of actual 

measured miles- if ^eems possible, however, that the two'f^iles never 



had any real historical connection; they may well have been,wholly dis-
* * * * * 

• •• " °3 
tinct rules having their roots in different parts of* Europe." This; 

* . * _ fc. 

rule was not adopted unanimously by all Maritime Powers; for instance, 

the Danish claimed that territorial waters extended to the limits of 

eyesight, or about four or five leagues from the island off (the coast. 

Denmarkand Norway<had thus developed, from<the late sixteenth to the 

early nineteenth century", the practice- of' exercising jurisdiction with- t 

in adjacent maritime areas of a standard.width. This development took 

place, it appears, without any reference whatsoever to the Cannon Shot 
' • - * 

Rule, Danish claims to jurisdiction had been* based either on^a domin-
i • --

, ' ' 94 ' 

ium maris or on earlier cla.ims to water within sight of land," -tit js 

widely accepted Uglft the first introduction in Denmark-Norway of. a one \ 

league limit — that is,- four nautical miles -- dates from 1743 when 

the Governor~of Finmarken, the northwestern port of Norway, permitted 

Russian fishermen to approach to within one league of the shore of his 
25 

Province on payment of a levy." Economic reasons were probably al.so 
responsible for the introduction""in, 1745 of a one-league limit to sa.fe-

26 
guard Danish neutrality. Evidence that has been 'found, however, 

•' A • \ 
points in the direction of Maritime Powers reconciling themselves to 

* * -*-
27 

Danish-Norwegian claims. In the case of Sweden,t the Danish example 

was explicitly.followed. After accepting Danish claims to the exercise 
A -" • 

of jurisdiction within a continuous belt of coastal waters, a width of 
h. 

og 

three miles was proposed by France." France in 1833 was also experi­

encing difficulties with English fishermen. -Lt was alleged by the 

British that French fishermen were engaged-in dredging-for oysters 

fifteen miles from the shoces of France; of fishing for herring and 

maekerai within less than a mile of the British coasts, compelling the 



J1 

native fishermen to shoot their nets to the seawards of them; of mali-

i . 

ciously destroying fishing gear; and of recklessly extirpating the 

• . • ' ' 29 
spawn and brood of fish in the shallow waters along the English coast. 

In 1837 a mixed commission was appointed by the British and French 

* 
governments in connection with these complaints, and especially to as­

certain and define the limits within which the subjects' of the two 

countries* respectively should be at liberty to fish for oysters be-

30 

tween Jersey a»d neighbouring coasts-of F*rance.' The article;, defin­

ing the general fishery limits on the coasts of the two countries were 

as follows: *. 

"Article IX, The subjects of Her Britannic Majesty 
shall enjoy the exclusive. %ght of fishing wi"thin ' 
the distance of three miles-from low-water mark,5 

along the whole extent of the coasts of the British 
.Islands; and the subjects of the King of the French 
shall enjoy the'exclusive right of f: shixsg-within the 
distance of Ihree miles from IQW— water marTT, along 

j ' the whole extent of the coasts of France, it being «̂ 
1 understood that upon that part of the coast of France 

, which lies between^Cape Carteret and Point Memga, 
French subjects srfall enjoy the exclusive right of 
all kinds of fislfing within the* limits assigned in-
Article I of the convention, for the French Oyster 
Fishery. 

It is equally agreed, that the distance of three 
miles fixed as the general limit of the exclusive 
right of fishing upon the coasts of the two countries 
shall, with re'spect to bays, the mouths of which do 
not exceed ten miles in width, be measured from a 
straight line drawn from headland to headland." 

By the first' half of the nineteenth century, the Three Mile Rule 

gained substantial ground over the Cannon Shot Rule and also over the 

more extensive "Scandinavian claims, The reason'for the gradual abandon-

ment of the Cannon Shot Rule by states in favour of the Three Mile Rule 

has been described lucidly in the following words: , 



"The truth seems to be that the value of 
Bynkershoek's maxim, "Imperium terrae finiri 
ubi finitur armorum potestas" lay in the fact 
that it denied the ancient theory that the sea 
is incapable of appropriation without counten­
ancing the excessively wide claim which had led 

^ to the famous Grotius-Selden controversy. The 
Nations were unwilling to- say that the free and 

- common seas touched their very shores, and on'the 
• other, "hand they found it impracticable to clajlm 
dominion over vast-oceans. Bynkershoek supplied 
the happy medium on a theoretical basis which 
adopted and accepted for nearly a century before 
Jefferson stated the fashion of using three miles, 

, \ or a Marine league as the alternative. It was 

then approximately an exact equivalent fsic) and 
to this its introduction was no doubt due, but 
once introduced it remained because the nations V 
found it a convenient compromise between conflict-

' ' ing interests; when it ceases to be generally 
convenient it will probably be changed by general 
convention.*5" 

EXPANSION OF TERRITORIAL SEA CLAIMS 

Expansion of the territoriiil sea claims continued into the twenti-
r 

eth century; for "example, in 1945 as-many as ten states had asserted . 

claims to a six-mile territorial sea (Bulgaria, Greece, Haiti, Iran, 

Portugal, including its colonies of Cape Verde, Mozambique and Sao 

Tome (and Principe), Romania, and Spain (including its colony of Equa­

torial Guinea)), Turkey'and Yugoslavia. Moreover, the Soviet Union 

33 
and Ukraine claimed a twelve-mile territorial sea. New claims had 

been made by the end of 1950-55. Four of these settled on twelve-/ 

mile limits (Bulgaria, Ecuador, Ethiopia and Romania). Egypt assumed 

a six-mile claim, and Cambodia and Albania assumed five-and - ten-mile 

claims respectively. In 1955, two more Latin American states had 

joined Peru in creating a 200-mile territorial sea — Honduras, which 

35 
previously claimed three-mile limits, and El Salvador. The South 
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Korean proclamation of'18th January, 1952_assumed a non-uniform claim to 

areas varying from 20 miles to 200 miles fronl the shore. Professors 

Johns'ton and Gold, in their paper on Extended Jurisdiction, point-out 

that during' the period 1955-60,a clearer picture emerges with respect 

to new claimants to an extended territorial sea. It is alleged that 

less_ than nine countries settled for twelve-mile limits, with the excep-

tion of India and Thailand, both of which claimed from three to six 

•7 C 

miles. For instance, Benin (Dahomey), Cyprus, Western Samoa, Trinidad^" 

and Tobago, Jamaica, Sierra Leone, Zaire and' Nigeria rnVwitEfined their 

three-mile limits; however, Cameroon, Mauretama, Senegal and Tunisia, 

former French colonies, moved from three to six'miles. Therefore, by 

1965 some fifty-six states had claimed a territorial sea exceeding the 

three-or four-mile limits. 'Among these fifty-six, it is alleged that 
37 

almost one-half (27) had settled-on twelve mile^ Since .the great 

majority of the states had opted feo adopt a twelve-mile territorial sea / 

limit", it became almqsl a certainty that the majority Of delegates to the 

Law of the Sea Conference, UNCLOS III, would reach agreement on a uniform 

twelve-miie territorial sea, 

• * 

HAGUE CODIFICATION CONFERENCE, 1930 

At the Hague Codification Conference in 1930, an attempt was-*made 

by the League of Nations to. draw up an Interna-txojial Convention on the 
c 

codification of the Law of Territorial Waters, through its Committee for 

the Codification of International Law. After a detailed examination of 

many topics, the Committee came to the conclusion that the Laws of Terri­

torial Waters, amongst two other subjects, were ripe for-codification. I \ 1 \ 

9 -



Forty-five s.tates sent delegates to this conference;* however, the con-

.ference failed to accomplish its purpose, to wit, %o agpee upon a con-

vention upon Territorial. Waters. If one examines carefully the basis 

for discussion and the conference's draft on the legal status of the 
'• ^ . 

territorial sea, it no dftubt serves as a theoretical* foundation for a 

better understanding of future conferences on the Law of the Sea. 

(See Appendix *Al . ; 

Hence the first international conference on the ̂ territorial sea 

collapsed; however, some general agreement was reached on the fact that* 

the territorial sea forms part of the actual territory of the Nation 

State with all other ocean areas considered "free". Morfc precisely, 

it stated, "the territory of a state includes a-^elt-of sea described 

39 
in this convention as the territorial sea.-" Secondly, the conference 

/ 
found common ground with respect to the high*%eas. It was generally 

r 
accepted that "the high seas included all areas of the sea beyond the-

*. 
territorial waters of states." The right of hot pursuit,begun within 

the territorial sea of a state for violations of coastal laws and regu­

lations in that zone, may continue*on the high seas if uninterrupted, 

bu£~ceases upon entering the.territorial 'waters of a third state. In 

£»956, the International Law Commission advised that international law 
40 

does not permit an extension of the territorial sea beyond twelve miles. 

This opinion helped set the ground work^for the 1958 and 1960 conferences 

held in.Geneva, Switzerland (86 nations attended). Again, no*agreement 

was reached as to the breadth of the zone. There was only agreement* 

that "the sovereignty of a state extends to a belt of sea adjacent to f 

its coast, beyond its land territory and internal waters, described as 



. the territorial sea. The sovereignty includes the air space above, its . 

sea bed and subsoil. The normal baseline for measurement of breadth 

41 
shall be the low water line as marked on recognized charts'.' Again, 

no agreement was reached as to the breadth of the zone. The convention 

clearly recognized that a.nation state has territorial rights in the sea 

42 
bed" under the territorial sea. 

TRUMAN PRESIDENTIAL PROCLAMATIONS OF 1945, AND 
, -j 

THEIR EFFECTS ON FUTURE LAW OF THE SEA DEVELOPMENTS 

k The first signal of the movement towards a new ocean order came 

when on or about September 28, 1945, United States President Harry S. 

Truman issued two proclamations, one involving mineral resources of the 

Continenta-1 Shelf and the other affecting coastal fisheries rights in 

/ 43 
certain areas of the high seas. The Truman Proclamations should be 

viewed as the -culmination of a long histomsof coastal state claims to n 
bffshore jurisdiction beyond the traditional three-mile limit. In the 

western hemisphere a number of resource-oriented claims had been ad­

vanced prior to the U.S. proclamations. For example, Argentina in 10337 
44 declared a ten-mile fishing zone, and Columbia in 1923 claimed a twelve-

45 
mile territorial sea to protect hydrocarbons and fishing. Similarly, 

* * 

nn Europe, the Soviet Union in 1923 laid claims to a twelve-mile terri-

' 4 6 torial sea. It must be noted, however, that the aforesaid claims were 

insignificant when compared with the Truman"" Proclamations. The procla­

mation on the Shelf provided, inter alia, for the exercise of the juris­

diction and control of the (government of the United States over the' 

natural resources of the subsoil and sea bed of the Continental Shelf 
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J - - •* 

-beneath the high seas, but contiguous to the coast of the United -

States. ,The proclamation on fisheries established conservation zones 

48 
in areas of the high, seas contiguous to the coast" of.the United States. 

49 
Fenwick, speaking about both proclamations of President Truman, "' 

says, "it is clear that both proclamations contemplate encroachments 

% upon traditional rights to the use of the high seas, and that, in conse- . 

quence, international agreementTrast be reached .upon the new claims, be-f 

fore they can be said to constitute a rule of international law." A, 

great many countries did not wait for international agreement on this 

„ matter-before stating their claim to the ocean bordering their coasts. 

- " " * 50 

For instance, on October '29, 1945, Mexico pronounced its Presidential 

Declaration. The relevant passage follows an explanation of the Contin-1 

ental Shelf/theory and statements .concerning mineral resources. 

' "In the years before the war the Western Hemisphere 
was obliged to watch permanent fishing fleets of 
extra-continental countries engage in the1 immoderate 
and exhaustive exploitation of'this immense,wealth, 
which although certainly' it, must contribute to the 

• , welfare of the world, must obviously belong in the ,^~ 
first instance to th^ country which possesses it and 
to the continent of which that qpuntry forms a part. 
By .reason of the very .nVture yf^this wealth, it is 
indispensable ~that this-protection should be exercised 

/ by extending the control, and supervision of the state 
to the places on zones indicated by Science for the 
development of breeding-grounds <5f the high seas, 

• irrespective of the distance separating them from the 
coast. For these reasons, the Government of the Re­
public claims the whole Continental. Shelf adjacent to 
its coasts" and all and every one of the natural riches 
known or still to be discovered, which are found' in -
it, "and will proceed to supervise, utilise, and ""con­
trol the„ line's of fishing protection which are neces­
sary for the cqnservat-ion of this source of well-being." 

It is clear from this Declara-tion that the government of Mexico was seek-

* ing to conserve its resources for the welfare of the nation. As was 

- 12 



>r r> . . * . ' 
v exclaimed, by one United States diplomat, in response to the Truman Proc-

r * _, .. . . , -

lamations, "... we came to'the "provisional conclusion that the value of. 
,. * ' 

unilateral acts is an initiative impulse to a new development in inter-

** :. 
national law, and .at the same time, from a national point of view an act 

of economic self-defense, a sort of conservatory seizure or attachment 

51 
to prevent other states from exploiting the resources of the Shelf.' A 

^ • * 
t 

grea,t many other states in Latin and South America were to share similar 

views to those expressed by Yepes, in that a great many of those states 

claimed sovereignty not only over the Continental Shelf'but also over 

the waters above the Continental Shelf — the so-called Epicontinental 

52 53 

Sea. " The preamble of the Argentina Declaration of October 9, 1946, 

proclaiming sovereignty over the Epicontinental Sea and the Continental 

Shelf, reads as follows-: 

','Whereas .. . .the waters covering the Submarine ^ • . 
«6 Platform constitute the Epicontinental Sea, 

characterised by extraordinary biological activ­
ity, owing to the influence of the sunlight, ** 
where plant life as,exemplified in algae, 
mossescet and the life of innumerable species 
of animals, both susceptible of industrial util­
ization. ... • . *• 
Article 1. It is hereby'declared that the_Argen­
tine Epicontinental Sea and Continental Shelf are • __ .* 
subject to €he sovereign power of the nation. / 

*A»ticfe 2.- Fo:r purposes of free, navigation, the • 
character of the waters situated m the*Argentine 
Epicontinental Sea and above the Argentine Con-

, tinental Shelf, remains unaffected ly the present 
Declaration." 

54 
The Chilean Presidential Declaration of June 25, 1947, contains 

a similar assertion as to the claims of sovereignty as found in the 

United States and Mexican instruments and the Argentine Declaration. The • 

preamble reads-(i
n_gart- as follows:* 

- 13 -



"... that particularly in the case of the Re­
public of Chile there is a manifest advantage 
in issuing an analogous Proclamation of -Sover­
eignty .••• because owing to its topography 
and lack of Mediterranean extension, the coun­
try life is bound up with the^ sea and with all 
'the 'present and future riches contained in the 
sea, to a greater* degree than in the case of 
any nation." . - ^ ^ 

56 
The preamble of.Jeru's Presidential Decree of August 1, 1947, 

after having stressed the necessity for conservation>of fishing re­

sources, goes on to say "... that the Fertilizing Wealth deposited 

by Guano birds on 'the islands of the Peruvian coast also requires^for 

its safeguard, the protection, conservation and regulation of the use 

of the fishing resources which serve to nourish the said birds ...." 
^ A. 

Then follows a similar reference to the .Epicontinental waters as found 

in the Chilean Decree. " ' . 

The national sovereignty and jurisdiction are exercised as well-

over the sea adjacent to the coasts of the national territory, whatso­

ever its depth, to the extent necessary td reserve, protect, qonserve 

and utilize the national resources and weal.th of all types which are 
<r 57 • . ' | 
found in or under the said sea:. Costa-Rica proclaimed this national 

58 
'sovereignty by Decree-Law of July 27, 1948, and El Salvador under 

Article 7 of its constitution of 1950. More famous than these unilat-

eral initiatives was/thl tri-lateral-decision in" 1952 of Chile, Ecuador, 

and Peru (CliP) to establish a 'maritime zone' which was declared to ex-

59 \ -, 

tend not less than 200 miles from their shores. It can be\seen that 

the Latin American claims to. extended maritime jurisdiction vary some­

what from one another. In contemporary language thfey could be said to. 

be early proposals for a multi-pu'rpose, multi-functional zone within 

which the coastal state would exercise sovereignty or sovereign rights 
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for/designated purposes, but allegedly without prejudice"to existing 

rights of navigation and associated rights under the regime of the high 

'60 - ' " * 

seas. The overriding version that appears td hatve motivated the 

above-listed countries to extended 'claims was basically economic in ^ * 

nature. To what extent could such claims be* labeled as economic "self-
' * * ' fi i 

-defense" was demonstrated in the 1952 Santiago Declaration on'the 
" " ' . . " ' --> •' r-'' 

'Maritime Zone'. It'- is submitted that the economic and social consid-

erations underlying the' claim to the 200-mi4e maritime zone are outlined 

in the preamble to the aforementioned Declaration, according to which, 

"Governments are under an obligation.to secure 
the necessary conditions of subsistence for their 
peoples and to provide them with the means for 

* their economic .development. Consequently, it is . . . 
their duty to.provide for the conservation and 
protection of -their natural resources and to regu-*-
late the exploitation of their respective coun­
tries .... it is .therefore also their duty to - • 
prevent exploitation of the said resources out-

• 'side their jurisdiction from jeopardizing the-* 
_^?<istenae, integrity and conservation of this 
wealth to the detriment of nations which, owing 
to their geographical positions possess in their 
seas irreplaceable sources of subsistence and 

C O 

• vital.economic^resources." 

The preamble makes ity^uite clear that these claims were made in order1, 

~bo accomplish the economic goals of development" and economic self-

sufficiency. Chile, Equador and Peru ratified the maritime, zone coh-

cept, which wag later acceded-.to by Costa Rica.' "TJie" parties agreed 

"that: •. ' / . 

ft # 
1.) Governments are bound to ensure for their peoples access to. 
' v -* * 

necessary food supplies and to furnish them wyth the^means of develo-p-

' • '• ' "' *" " " • " -'\ * ' '*'•{'* 
ing their economy. § - , , ,*, -.,-•." -** 

,* * ' • ' * * -•' 

. ' - , - , • • . - . i 



2.) .It is therefore the duty of each government to ensure the con-

servation and protection^bf its natural resources ̂ and to regulate the. 

use thereof~*to the greatest possible advantage of the country. 

3.) Hence, it is the duty of each government to prevent the saiB 
- . -> 

--Resources fr^m being used outsade the area of its. jurisdiction so as to 

endanger their existence, integrity andxcoi\servation tQ the prejudice of 

peppies so situated g4j|§raphically that ^eir seas ̂ re irreplaceable 
x A 63 
sources off essential food and economic materials. 

It is arguedlthat the Declaration could be seen as a claim for 

**- * 
compensation since, for the most part, the ̂ parties to- the Declaration do 

hot bave a .continental shelf of worthwhile significance; consequently, 

• , ' *™l 
they feel themselves entitled to other rights over specific areas of sea 

# * 
contiguous -to their- territories. It is interesting to note that during 

the deliberations of thejthird meeting of the Inter-American Council of 

* ' . ' s \ 
"Jurists, the Representative of Peru, Professor Alberto Ulloa, expressed 

-j ' 

r' the view jthat.the joint declaration of the three American Republics of 

the South Pacific Seaboard constituted a just claim in that it repre-

64 
sents compehsation to, those countries whî ch have no Continental Shelf. 

- " • ' , * 

"There can be no reason in justice, and -in the final analysis every rea-
i-

*-• t 

son in justice is a moral reason; there can, I repeat, be no reason in 

justice why many countries should have a broad submarine zone as a re­

sult of prehistoric geological upheavals while others should Save none." 

-The idea, of compensation is n6t the sole basis for the Santiago Declara-

,tion, but it is one of the-̂ fhost solid bases vis-a-'vis bther states and 
.̂ 

* *"\ - 65 • 
one that cannot be ignored.. Thisisame theme as .aforesaid was devel-* 

> S * 
oped .more elaborately by a Representative of Ecuador at the specialized 

conference of Ciudad Tfujillo". He states: , % 



' ' , . « • \ 
\ 

"We take the fair, human and absolutely just view \ 
that were nations to take the limit of their con- x

x% 

tinental or insular terraces, as the case may be, 
as the limit' of their territorial sea, many such 
• nations would find themselves in a position of 
inferiority by comparison to others, since the „ ""N 
submarine terrace alone is.not sufficient to create 
that equality conducive to well-being. The impor­
tant thing is not the eo'ntourof the submarme area 
but the maritime resources that will produce the 
well-being. We know full well that the stocks of 
fish* in the, submarine are«e, to confine ourselves 
to them for the moment, may be abundant, but may *. ' 
also be scanty, despite the scientific view that 
the Epicontinental Sea is the richest in fish... 
but we must aTso admit that, there may be abundant 
stock of fish where no submarine terrace exists 
and scanty stocks on extensive and well-defined 
terraces.... In the case of countries to the west 
coast of South America, we know that these coun- "* 
tries have a narrow Continental Shelf but that at 
the same time, a broad current running parallel to 
their coast creates one of the most prodigious 

£ sources of frsh in the world."DD 

It is worthwhile noting, however, that the Declaration implies no dis­

regard for the .necessary limitations on the exercise of sovereignty and 

jurisdiation imposed by international law in favour of innocent and in-

offensive passage by-ships of all nations through the specified line. 

The Declaration clearly indicate^ that the competence given to the '"' 

coastal state extends over the resources and waters of the sea belonging 

to it; thus'the coastal state is endowed with the authority to take all 

necessary steps to ensure both .conservation and exploitation of marine 

resources," and the use of same in the interest of i1&s Nationals'. Some 

two years "following-the Santiago. Declaration, August 18, 1952, Chile,/ 

Ecuador and Peru agreed at the second conference on the exploitation , 

" ' i _ 
and conservation of the maritime resources oT the South Pacific; Lima, 

68 * " • '*• 
December 4, 1954, • to establish the maritime- zone which had b̂ een the 

subject of the aforementioned Declaration for the purpose, in p'articular, / 
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of regulating and protecting hunting and fisheries within their general 

69 •> 
maritime lines. The substance of the agreement reads as follows: 

"Chile, Ecuador and Peru have proclaimed their 
sovereignty over the sea adjacent to.the coasts 
of their respective countries to ̂ distance of not \ 
less than. 200 nautical miles from A e said coasts, 
the sea-bed and the subsoil of^thrs maritime zone 
being included. The Governments of Chile, Ecuador 
and Peru, at the First Conference on the Exploita­
tion and Conservation of the Maritime Resources of 
the South Papific held at Santiago de Chile in 1952, 

- . expressed their intention of entering into agree­
ments or conventions relating to the application of 
the principles governing that sovereignty, for the 
purpose in particular of regulating and protecting 
hunting and fisheries within their several maritime 

\ zones." * <P 
i 

The Truman Proclamation did not only have consequences in Central 

and South Imertca; actually, its consequences were much more far reaching. 

' ' " <'*' ' ' ' ' . 
Iceland, by the Law of-1948, claimed the right to establish conservation 

5r • . V 
zones withi-n limits of the Continental Shelf, wherein all fisheries 

shall be subject to Icelandic rules and control. Iceland has also ex-

70 
tended its territorialsea to four miles. Also in this category be­

longs the proclamation of the President of South Korea of 1952 and the 

establishment of thfe" so-cal 1 ed "Syngman Rhee Line". South Korea pro-, 

claims that it holds .and exercises national sovereignty over the seas 

adjacent to Korea to protect, preserve and utilize national resources. 

It is also worthwhile^ noting the proclamation of the Governor General* of 

72- ' 
Australia of September 10, 1953. Protests against Iceland's action 

4 

were made by the United Kingdom in 1950, by Belgiujri and the Netherlands 

in 1951; Japan protested against the South Korean Proclamation in 1952. 

These upilateral actions were responsible for tremendous tension and 
J * 

conflict between countries that were affected or stood a reasonable 
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likelihood ©f being "affected. For instance, there was tremendous ten-) 
< * *- _ f 

74 " 1 

sion between Japan and Australia*, and between Japanese fishing ves-

75 

sels violating the arbitrarily set Rhee Line. The Truman Proclama­

tion had almost thrown coastal states into a Continental Shelf and 

fishing war. On March 27, 1955, Ecuador seized two American vessels, 

the Arctic Maid and the Santa .Ana, some 14 - 25 miles west of the island 

of Santa Clara off the.Ecuadorean coast. In the course of seizure, -one 

American seaman was sef^ously wounded by gunfire from Ecuadorean patrol 

vessels. This situation led the United States Congress to enact a 

77 ' • ' 

Statyte on Augusts/, 1954, stipulating or spelling out. clearly that 

whenever an American flag vessels is seized by a foreign country on the 

basis of claims to territorial waters not recognized by the United 

States, and a fine must be paid in order to procure the release of the 

ship and crew, the owners shall be reimbursed by the Treasury Depart­

ment upon certification by the Secretary of State. 
/ 

The most significant incident, however, that resulted from the 

United States initiative on the Shelf was the Onassis affair. In^ 

November, 1954, Peruvian war vessels and airplanes seized five whaling 

vessels owned by A. S. Onassis and flying the Panamanian flag. Two of 

the vessels were captured about 126 miles off the Peruvian coast; two 

others were-attacked with bombs and machine-gun fi re by Peruvian air and 

naval units while 300 miles off the coast; later the factory ship was 

attacked by a Peruvian plane 364 miles off the coast. The vessels were 

all subsjequently taken into the Peruvian port and the Masters tried and 

ordered f^ppay $3 million within five days. The ships were to -jremain 

in custody until the payment of the fine and to be released only upon 
.19, ̂  



79 
payment in full. The court made it clear- that hunting and fishing 

in territorial waters is permitted only to Peruvian Nationals. It must 

be remembered that at that time Peru had established a 200-mile terri­

torial sea limit; foreign vessels were not permitted -to fish in terri-

toriai waters. 

As has been noted above*, it would lead to a manifest absurdity 

to give the right of exploring and exploiting the mineral resources 

of the Continental Shelf to-states which have no Continental Shelf. • 

It is indeed a similar concept of compensation that the landlocked 

and geographically disadvantaged states are currently advancingfat 

UNCLOS III. 

Yepes argued that the conventions had no lesfs judicial value 

"than the proclamation of President Truman,Hhat _'[that] which President 

Truman couLd do alone, certainly three states can ,do". He observes 

that the Truman Proclamations do not, as the International Law Com­

mission* has emphasized, constitute by themselves a new rule of inter­

national law; that the Truman Proclamations have an essentially dif­

ferent content which does"not infringe upon the role of the freedom 

of the high seas; and that it should be noted that CEP Proclamations 
I 

I recognize the right of 'innocent and inoffensive passage' through the 

enormous zone claimed as territorial sea. •< 

The major maritime powers viewed the CEP Proclamations as pre­

senting problems with respect to freedom of navigation and maritime 
V 

warfare and neutrality. The countries involved profess that the neal 

reason for claiming extravagant limits for* their territorial sea is 



primarily to extend fishing rights. Under international law, the 

coastal state not only has the right to regulate fishing and hunting 

in the waters of the territorial sea , but also to reserve a monopoly 

of fishing to- its own citizens. Tjie f̂ ish stocks around the coast 

of the respective countries no doubt motivated their claims to exten­

sion of the territorial sea. As Shigeru Od'a says, 

"The maritime states provided with economic 
i ability and improved technique are ensured 

sufficient interest through free exploitation 
of the resources on the high seas^2 whereas 

- the other states without enough power to compete 
with others in the exploitation are inclined to 
demand the reservation of resources -for them­
selves .M^^ 

Oda observes that the obstruction to the unified codification of the 

territorial Sea consists principally, if not solely, in the economic 

rightis which the coastal state is supposed to have within its tern-

84 
tonal sea. 

As we have seen up to this point", there is a distinct absence 

of any universally recognized rule with respect to the breadth of the 

Territorial Sea, Contiguous Zone or Continental Shelf. The next move 

was taken by the General Assembly of the United Nations by its Resolu­

tion 1105(X1) adopted on February 21, 1957 calling for a conference 

of its members fo examine the Law of the Sea, taking account not only 

of the legal but also of the technical, biological, economic and politi­

cal aspects of the program and to embody the results of its work in one 

or more international conventions or such other instrument as it may 

A . * 85 
deem appropriate. 
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Four conventions emerged from the conference after much discussion 

' 86 
and negotiation.* However, in the eyes of most nations attending, the 

cardinal problem appeared <£o be the determination of the legal limits 

' 8 7 
of the Territorial Sea appertaining to a coastal state. The issue of 

the Territorial Sea went unresolved at yet another international confer­

ence. The U.S.S.R. block w A insisting on a 12-mile or greater Terri­

torial Sea, a breadth which hitherto was not recognised in international 

88 ' 

law. Also, there was the Arab-Israel feud over the probl-em of Israel's 

right to passage through the straits connecting international bodies of 

water in the Gulf of Aqaba. A few Arab; states, Saudi Arabia and the 

United Arab Republic j*-had announced uMlajfceral ly their assumption of--"a 
\-.Yt" 8 9 

12-mile Territorial Sea at the very beginning of the conference. This 

conference was somewhat different from its predecessor m 1930 (Hague) 

in that there were several newly-created independent states, thereby 

swelling the number of participants to 86. Many of these new states 

attended the conference with a"sense of resentment towards their former 

colonial masters and, as a consequence, sought to exercise their sever—-

eigntv and make their own decisions with respec-t .to the rights of older 

f, '€- f * ' 

nations to fis'h.gff their coasts. ""•+*'' 

The United States was not looked upon kindly by the majority of 

Latin Americans who were, at this time, faced wi_Jh severe economic 

problems as a consequence of the fall-off in the exportation of coffee 
90 

due to increased production from Africa. The United States also had 
antagonized Venezuela and Canada by imposing importation restrictions 

on oil from these countries. As was mentioned elsewhere, Chile, Ecuador 

andTeru's claim to a 200-mile Territorial Sea drastically affected 

the American tuna fleet operating in these waters. Also, Argentina 

_ ' > ' > _ 

file:///-.Yt


had recently stated its claim to sovereignty over the Epicontinental 

Sea (the water above the Shelf) which would extend for hundreds of 

91 
miles in many areas of the Atlantic coast. 

The United States insisted on maintaining as narrow a Territorial 

Sea as possible; she argued on military grounds that any extension^of 

the width of the nation's Territorial Sea or of its internal waters cuts 

down the freedom of all other nations to sail on,'fly over, or lay 

cables in what was formerly the high seas. As a consequence, the -—<— 

United States, Great Britain, Japan, Holland, Belgium, Greece, France, 

0 

West Germany and other European nations sought to preserve the tradi-

tional three.-mile limit. The conference ended without being able to 

resolve the nost difficult controversy — notably, the breadth of the 

Territorial Sea and the establishment of exclusive fishing zones. Much 

of the traditional Law of the Sea was codified, however, as well as the 

Continental Shelf concept and a few other relatively new matters, & 

Moreover, the treaties adopted left some ambiguity concerning the 

methods for drawing straight baselines from which the Territorial Sea 

could be measured. They further included an open-ended and quite am­

biguous definition of the Continental Shelf and left a few minor ques­

tions unanswered. 

THE SECOND UNITED NATIONS LAW OF THE SEA CONFERENCE, 1960 

Since the 1958 Geneva Conference failed to reach any agreement on 

the breadth of the Territorial Sea and the establishment of contiguous 

fishing zones, the General Assembly, in convening the Second Conference 

91 
by Resolution 1307 (XIII), " limited the scope of this Conference-to two 

specific questions, namely: ^^ 



(a) The breadth of the territorial sea, and 

(b) Fishing limits. 

This Conference was convened in Geneva from March 17 to Apr^l 26, 

1960 and was attended by 88 States.- Unlike the 1958 Conference / t he 

organizational structure of the Geneva Conference was somewhâ t simpli-

fied in that it worked in two stages: the first in Committee of the 

Whole, and the second in Plenary. The salient difference in the two 

stages was that for the adoption of a proposal in the Committee of the 

Whole, a simple majority was required; whereas in Plenary, a two-thirds 

94 
majority was required. 

Several delegations opposed a wide territorial sea limit on the 

grounds that it would be economically injurious in its impact upon ^ 

navigation—tvnd trade. The United States pointed out tthat mosl of the 

system of navigational aids (lighthouses,"buoys, etc.) were geared to 

95 marine limits and would be of no use to vessels at a range of 12 miles. . 

The conclusion was, therefore, that a wide limit would impose an economic 

burden*of,re-equipment on coastal states. 

Other delegations regarded this view as underestimating the capa-
• $ * -

city -of modern navigational techniques, of which radar is the best *",--

example, and questioned why ships had to navigate outside fhe limit of 

territorial waters since they had right of innocent passage within these 

96 A, 

waters. ^> 

A grave threat to a successful outcome allegedly was presented by 

virtue of what was termed the "18 Power Vote", proposed on April 11, 

1960 and .sponsored by Mexico, Indonesia, the Philippines, Ethiopia, 

Ghana, Guinea, Iraq, Jordan, Lebanon, Libya, Morocco, Saudi Arabia, , 

Sudan, Tunesia, the U.A.R., Venezuela and Yemen. For a flexible 
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Territorial Sea of 3 - 12 miles .and exclusive fishing zones of 12 miles. 

This proposal provided that any state which has fixed the breadth of H s 

Territorial Sea or contiguous fishing zone to less than 12 nautical 
. . . r * ' 

mi-les'was entitled vis-a-^s/is any other state with a wider delimitation, 

therefore, to exercise the same sovereignty or right (in resjoect of 

fis"hing and exploitation of the living resources of the sea or .as its 
'••• "" 97 

Territorial Sea) up to a limit equally fixed by the.other state. 

The most important proposal, however, seems to ha^e been submitted 

jointly by the United States and Canada, It advocated a 6-mile Terri-

torial Sea plus a 6-mile contiguous*fishing zone. This proposal was 

', * 

defeated by one vote. However, it should-be noted that the 6-plus-6, 

as it is often referred to, had the support of nine more states J 54 in 

favour in 1960) than the 45 states which had supported the similar 
98 6-plus-6 United States proposal in 1958, By way of contrast*, in 1960 

the "ten power" proposal for permitting wider territorial sea claims 

received only 32 votes, ̂»r less than even a simple majority, and seven 

votes less than the 39 votes for the 12-mile limit proposal supported 

99 * 

by the Soviet Union in 1958. The Conference ended in a total failure 

with no agreement on any of the subjects. Nevertheless, it became ap­

parent that some recognition would have to be given to the claims of 

coastal states for protection of the fisheries off their coasts. 

Many states pronounced, however, that in the absence of agreement they 

would revert to their previous position on what constituted interna­

tional law. It is eirear that up to 1960 there were no clear rules of 

international law to determine the breadth of the Territorial Sea. 

Neither the Conference for the Codification of 1nternational Law, held 

at the Hague in 1930, nor the United Nations Conferences on the Law of-



the Sea held, in Geneva in 1958-1960 have solved the problem. In fact, 

it appeared that the onus was placed on .the cbastal states to indicate 

the breadth of the sea falling within their sovereignty and jurisdic-

tions. As was- alluded earl'ier, the developing--states possessing a 

coastline became aware that the resources with'which'nature had en-

r \ JS^^l dowed them were precisely thps^^hidh were located ih the sea adjacent 

to their coasts but which were exploited by countries possessing large 

£ - '"* OL . 

fishing fleets capable of using methods that could lead to^.he complete 

extinction of many-species of fish. The seas and- theip resources 

were seen as the answer by a great many countries to the problem of 

population explosion and rampant poverty as experienced by the countries 

of the Third World. It was this thinking that led to an insistence of 

a 200-mile wide belt by Ecuador, -Chile and Peru, and this was subse­

quently confirmed by the declarations of Montevideo and Lima. 

THE SEABED AND SUBSOIL AS A COMMON HERITAGE OF MANKIND 
* •• — • — — . J . i f i — i - - . • • • . i i i — n 

It was in that state of affairs — namely, the widening economic 

gap between rich and poor nations — that Arvid-Pardo, then Permanenj^. 

Representative (Ambassador) of Malta to the United Nations, proposed t,o 

the Secretary General on August 17, 1967 the inclusion in the agenda of 

the Twenty-Second Session of the General Assembly an item entitled 

"Declaration and Treaty concerning the preservation exclusively for 

peaceful purposes of the sea-bed and of the ocean floor, underlying the 

seas beyond the limits of present national jurisdiction, and the use 

of their resources in the interest of mankind." An accompanying memor-

andum suggested that the sea-bed and ocean floor be declared a "Common 

Heritage of Mankind", and proposed the creation of an international 
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agency to assume jurisdiction over this area "as a trustee for all 

countries", and to control all activities therein. 

It is submitted that Pardo's proposal has set off a chain of events 

tHats-are having a most profound influence on international maritime law. 

'The General Assembly in December, 1967 established an ad hoc committee 

Hi — 
on the peaceful uses of the seab.ed and ocean floor beyOnd the limits of 

national jurisdiction, commonly referred to as the Seabed Committee. 

These proposals were met by some measure of apprehension in that a 

number of delegates expressed a variety,of opinions with respect to the 

legal principles applicable to the deep ocean floor. 

The Soviet Union regarded as premature the declaration of any 

legal principle. Canada and Italy were also of the same opinion. The 

majority of delegates agreed, however, .that claims f*fff*"ilvereienty should 

be suspended, although the idea that the resources of the deep ocean 

floor should be exploited for the henefit of.developing countries was 

naturally supported by Asians and Arexc'ans. 

A working group of 27 nations, informally set up, in accordance 

with the request of Malta, prepared a draft resolution (A/C. 1-/L410) 

which was afterwards introduced by Belgium. " The -mimber of co-sponsor- -
' * ' \ ing states, which increased finally to 43, included/those of.the Western 

and Eastern blocks and the developed and developing countries. The 

membership of the ad hoc committee referred to in this proposal was left 

.open, but the Chairman of the First Committee suggested the names of, 30 

countries. This proposal was agreed upon but, at̂ J)he request of some h 

states, the Chairman suggested the addition of f i % more members. Thus, 
f 

a resolution which recommended the establishment 'of an ad hoc Seabed 
' v ) — ' 

- 27 - • . 



-Committee, established pursuant to General Assembly Resolution 2340(XXII)> 

wa s approved on December 8^j3if-£he First Committee by a vote of .93 to 0, 

102 
with one abstention. - The first session was convened at the United 

Nations* Headquarters in New York on March 18 through 27, 1968. Seere-j/ 

tary-General U Tharit, in-his opening address*, emphasized the importance 

5 
of the Ad Hoc Committee/and? stated that the deep ocean floor was"" the ( 

common heritage of^11 /mankind. He asserted that due to the rapid pace • 

of progress i"n the^Sevelopment of science and technology, tixe area could 
103 

now be exploited for scientific, economic, military and other purposes. 

It is worth noting, at this point, the alleged characteristics of tnt 

concept of the 'common heritage of mankind1. ArVid Pardo statejPthat -

; 

the concept of the Common Heritage of Mankind has five basic character­

istics: first, non-appropriation. The common heritage of mankind .cannot 

be the object >ê P~*iatrbnal sovereignty or jurisdiction;-it can be used 

but not owaed. The sebond characteristic is management in which a'll 

users sh/̂ re. The third is active^ sharing of benefits, not only finan­

cially bat also thosft benefits derived from shared management and trans­

fer of technology. This sharing changes traditional .concepts of devel-

opment aid ar\d the structural relationship between 'rich and poor coun-

tri&s. The fourth characteristic is the reservation for peaceful' purposes 

(disarmament implications)*, and the fifth one is the preservation of the 

marine environment for future generations. 

THE "NOTION OF UNCTAD AND/THE NEW ECONOMIC ORDER 

IN THE LAW OF THE SEA: LINKING THE ISSUES 
^ ^_ 

"The Common Heritage of Mankind" ushered in a signal^of hope for ' 

the developing world (Third World), most of whom had become independent 
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some few years ago, mostly within the 1960's. These newly independent 

countries were all, without exception, faced with considerable economic 

problems despite the foreign aid efforts on thetpa"ft of some of the 

developed countries. The economic gulf separating'rich and poor ap-

peared. wider and wider with each passing year. It was' precisely for / 

this reason that*the United Nations Genecai^Assembly decided to convene 

the United Nations Conference on TVadcand Development (UNCTAD I) at 

* 105 
Geneva in 1964. It was at this Conference that "the economic diffi-

cul-ties, inequalities and».J.iving disparities of many of these hew na-

tions "were'first set. against" the economic superiority, trade monopolies ~-

and living affluence of the developed countries.-^ UNCTAD II took place *.„, 

/in New Delhi in 1968. .This Conference ended in disappointment to the ; • 
; ' *4jL . 
\ developing ""wjŝ ld and, in the course of proceedings, it degenerated 
! * - * 

.somewhat into a confrontation between rich and poor. The Conference 

indicated that the economic disparity between" the two camps had widened 

even more. In.addition, by 1968 the" ranks of the developing A£ro-Asian 

countries p'articularly had been swelled by a number of hitherto colonial 
l - • 

countries joining the ranks of the independent countries. The inter­

national economic order at this time looked precarious at best. The 

developed world began directing their energies,and resources towards 

the human environment as 'a consequence of widespread concerns om the \̂ _ 

part of their own populations. These concerns "also found jW?r -way. into 

the United Nations, resulting in 'the United Na/£ions Conference on the 
107 Human Environment, which was^onve^ed in Stockholm in 1972. • The 

United Nations Assembly, however, realized afte^Tr^rce representations 

by the developing countries that the question of the environment must," 
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\ 
at,.the same, time, encompass the quality of life in the developing world, 

and thereby .the economic environment of the developing nations. 

Q 

UNCTAD III 

108 
UNCTAD III took place in Santiago, Chile. Once again, the 

econoljae^pieture was one of pessimism for the developing countries. 

Economic progress for many of ~the poorest -Countries had been slow, and 

the economic outlook for most of the developing countries was far from 

DTight. Once again, as at UN6TA0 I and II, the developing world indi­

cated a willingness to get their-economies moving, providing a proper 

arrangement could be worked out with respect to trade and aid between-

i 
„the developed and .developing worlds. The opportunity and/or vehicle 

vseen as a last hope for correcting the imbalance between rich and poor 

nations Fa^»in a general determination to estaoJish some kind of inter­

national regime for the management of tthe mineral resources of the deep 

seabed. Tothis end,the developing nations carn^ together under the 

umbrella of the Group of 77^to use the law of the sea as ope more device 

'for helping to achieve a new international economic order. 

THE THIRD UNITED NATIONS LAW OF THE^ SEA CONFERENCE 

A. THE CONFERENCE t ^ 

- ,- ' " . 
». The United Nations on Decamber 17, 1970 decided that a Third United 

Nations Conference on the Law of the Sea would be held in 1973. In Reso-

lution 2750 adopted at the United Nations General Assembly's Twenty-fifth 
" *. 
Session in 1970, it was agreed that among the subjects to be included;on 

j ' - ~ , * v-

* " ' r * - ' * 

the-agenda of the Third Conference were the following: 
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''.... "the establishment of _an-^cjuitable international 'v-
regime —'including an international machinery for 
the area and the resources of the seabed-and-^phe 
ocean floor, and the subsoil thereof beyond the \ 

' limits of national jurisdiction, â  precise definition 
of the area, and a broad range of^related issues ii>-

m ' eluding those concerning the regimes of the high seas, 
the continental shelf, the territqrial sea (including t 
the question of it's breadth and the question of inter- —^ 
national straits) and contiguous zone, fishing and", -
conservation of the living resources of the high seas . 
(including the question of the preferential rights of 
coastal states, the preservation of the marine envir- , ' 
onment (including in'terSgiia^the prevention*of pollu*-

111 

tion) and scientific research." '* 

The Conference was organized into three "Main Committees" to deal" "' 

with most of the substantive questions.. The First Committee, chaired 

by Paul Bamela Ehgo of the United Republic of Cameroon, dealt with\the 

Conference's most difficult problem concerned with the establishment of 
'. ** ' 

an international regime for the seabed and ocean floor beyond the limits 

of national jurisdiction, "&nd the machinery to implement the aims, of the * 

Declaration of Principles. . 

The Second Committee, chaired by Andres Aguilar of Venezuela,' 

dealt with a multitude of traditional law of the sea matters, such as 
*. i* 

the regimes of the territorial sea and the continental shelf. 

The Third Committee, chaired by Ambassador Alexander Yankor of 

Bulgaria, dealt with the rules for the protection of the Marine Environ­

ment, the conduct of scientific research and the transfer_pf marine tech­

nology from ̂ the rich'developed .countries to the poor "developing" 
\ 

countries. 

J - * r . - • 

The three Main Committees, therefore, continued to deal with the 

suJbjects covered -by the three sub-committees established by the Committee 

on the Peaceful Uses of the Sea-bed an'd the Ocean Floor%beyond the Limits 
of-National Jurisdiction. They continue to do so today. ' 

**' -
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In addition, informal Plenary meetings of the Conference function 

as a Mam Committee under the presidency of Mr, Amerasingbe, dealing, 

with settlement of disputes and final clauses. 

There are seven negotiating groups, each on a different "hard-core" 

issue, established by the' Conference in 1978. Each is open to all 

countries participating in the Conference. They meet in private; The 

109 
groups are: 

Negotiating Group 1, on the system of exploration and exploitation 

and the resources policy for the international sea-bed area. 

Chairman Frank X. Njenga (Kenya). Last met March, 1980. Its 

ChairmanJesf-ofdinates work in the Group of 21 pertaining to the 

Negotiating Group's mandate. 

Negotiating Group 2, on financial arrangements for sea-bed mining. 

Chairman Tommy T. B. Koh (Singapore). Its Chairman co-ordinates 

work in the Group of 21 pertaining to the Negotiating Group's • 

' mandate. 

Negotiating Group 3, on the organs of the Proposed International 

Sea-bed Authority, their composition, powers and functions." 

Chairman Mr. Engo (United Republic of Cameroon). Its Chairman 

co-ordinates work in the Group of 21 pertaining to the Negotiating 

Group's mandate. , — 

Negotiating group 4, on the right of access of land-locked state's 

and states with special geographical characteristics to the living 
/-

h resources of the Exclusive Economic Zone. Chairman Satya N, 

Nandan (Fiji ) ,' -
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•> * Negotiating Group 5, on settlement of disputes relating to the 

exercise of the sovereign rights*of coastal states in the Exclu­

sive Economic Zone. Chairman Constantine Stavropoulos (Greece)., 

•> Last met in 1978, when its Chairman reported a compromise formula 

' that was later included in the 1979 revisions. 

, Negotiating Group 6,„on definition of the outer limits of the 
S2_^ . 

. Continental Shelf and revenue* sharing "in the a'rea beyond 200 

X miles. Chairman Ambassador Aguilar (Venezuela). Last met in 

J 
March, 1980. 

.. Negotiating Group 7, on delijnitation of maritime boundaries be- -

tween-adjacent and opposite states and settlement of disputes 

-- y - • 

t-hereon. Chairman Judge Manner (Finland). Last met March, 1980, 

with session,, 

• Two working groups of restricted membership and two groups of 

-legal experts Were established lâ st year (1979). They met 'in private „ 

and are expected to continue in 1980. They are: 

Working Group of 21 on First Committee Matters, established by 

/ the Conference in April, 1979 to deal with sea-bed issues as a 

whole. It is composed of roughly equal numbers of representatives 

.from developing and industrialized countries, with each group en­

titled to appoinfalternates for specific items. Mr. Erigo chairs 

its meetings as Principal Co-ordinator, and the Chairmen of 

Negotiating Groups 1, 2 a-nd 3 co-ordinate the work in respect of 

the mandates of their respective groups. 

Group x)f 38, established by Negotiating Group 6 in August, 1979 to 

seek a solution on issues pertaining to the Continental Slielf.-
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. Chairman,, Ambassador Aguitar. 

Group of Legal Experts on the Settlement of Disputes Relating to 

Part XI (International Sea-bed area). Established by the Presi-

dent and the First Committee Chairman in April, 1979. Chairman, 

Harry Wuensche (German Democratic Republic). 

Group of Legal Experts on Final Clauses. Established by the in­

formal plenary in July, 1979. Chairman, Jens Evensen (Norway). 

There are also three committees of restricted membership: the 

General (Steering) Committee,^the Drafting Committee, and the Credentials 

111 
Committee, composed as follows: 

General Committee - composed of the countries where representatives 

hold an office in one of the Main Committees, the 31 states which 

'are Vice-Presidents of the Conference, and the President and 

Rapporteur-General 'of the Conference. The 46 states represented 

on the General Committee are: Algeria, Australia, Belgium,* 

Bolivia, Brazi1, ̂ Bulgaria, Chile, China, Colombia, Cyprus, Czech-.* 

oslovakia, Dominican Republic, Egyfjt, Fiji, France, German Demo­

cratic Republic, Federal Republic of Germany, Iceland, Indonesia, 

Iran, Iraq, Japan, Kenya, Kuwait, Liberia, Madagascar, Nepal, 

Nigeria, Norway, Pakistan, Peru, Poland, Singapore, Sudan, Tr'ini-" 

dad and Tobago, Tunisia ,'Turkey, Uganda, U.S . S .R'. , United Kingdom, 

United -Republic of Cameroon, United States, Venezuela, Yugoslavia, 

Zaire and Zambia. The President,is H. Shirley Amerasinghe, the 

Rapporteur-General is Kenneth 0. Rattray (Jamaica) with a total 

of 48 members. 

- 34 -



Drafting Committee - Chairman J. Alan Beesley (Canada). Other 

members are: Afghamstaa, Argentina, Ecuador, El Salvador, Ghana, 

India, Italy, Lesotho, Malaysia, Mauritania, Mauritius, Mexico, 

Netherlands, Philippines, Romania, Sierra Leone, Spain, Syria, 

Th'ailand, U.S.S.R., United Republic of Tanzania and the United 

States, with a total of 23 members. ' £ 

Credentials Committee - Chairman Karl Wolf (Austria). Other 

members are: Chad, China, Costa Rica, Hungary, Ireland, Ivory 

Coast, Japan and Uruguay, with a total of 9 members. 
J 

The Third United Nations Conference on the Law of the Sea is the 

largest, longest and, indeed, the most complex international conference 

in history, and by-far one of the most important. The intricacies of 

conference diplomacy need not concern us here, but it is useful to 

r 

mention some of its mam featured. The Hague Conference had been dom­

inated by the so-called great Maritime Powers, and attended by some 44 

delegates; the Geneva Conference' had been dominated by the "Cold War". 

However, the conflict'or dialogue between rich and poor countries has 

been the main theme at UNCLOS III — a conflict which is even more pro­

nounced in the First Committee. Unlike the three previous conferences, 

no single country or group or interest dominates the conference. Unlike 
1 . 0 » 

the Hague and Geneva Conference", at UNCLOS III the participants have 

increased dramatically: in 1930 there were some 44 participants, in 

1958 some 86 participants, and at the beginning of UNCLOS III (1973) 

there were some 155 participants. 

The Conference participants are organized in a wide^range of 

groups, sub-groups, working groups, and consulting groups. The basic 
- 35 -
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units are -regional groups. These regional groups, for the most part, 

function outside the framework of the Committees, and indeed are instru­

mental in bringing about consensus on a number of difficult subjects. 

The regional groups are (a) Latin American group, (b) African group, 

(c) Asian group, (d) East European group, (e) group of Arab states, 

(f) West European group and others, (g) the Group of 77. In addition, * 

there are the interest-oriented groups, such as the group of land-locked 

"tefc geographically disadvantaged states, and the group of archipelagic 

states. The former group was organized at Caracas and has been actively 

attempting to deter further creeping of coastal state jurisdiction be­

yond the territorial sea. These groups have made a significant contri­

bution to the work of the Conference and, in fact, have played a signi­

ficant role as tin essential component of the negotiating mechanism of 

the Conference. 

WORK OF THE SEA-BED COMMITTEE 

The Committee on the Peaceful Uses of the Sea-bed entertained a 

number of proposals for a sea-bed mining enterprise, which was to be the 

operational arm of the Authority and which would have a monopoly on 
\ \ 

-''sea-bed mining. The first proposal sprang from the Latin American group 

and was inspired by the experience of the nationalization.x>f the copper 

mines in Peru, It was incorporated in a working paper on the regime for 
the sea-bed and ocean floor and the subsoil thereof beyond the limits of 

112 
national jurisdiction. Article 23 of this proposal provided that, 

* 

"The Enterprise is the organ of Authority empowered to undertake, all 

technical, industrial or commercial activities relating to the explora­

tion of the area and exploitation of its resources (by itself or*7*n 

- 36 -



joint ventures with juridical persons duly sponsored by states)."^ 
t 

Article 34 further proposed that, "The Enterprise shall have an inde-

pendent'* legal personality and/such legal capaci'ty as may be necessary 

for the exercise of its functions and the fulfillment*-of its purpose.'" * • 

The Latin American proposal gained widespread support from all so-called 

Third World countries; these Third World countries agreed unanimously 

that resources which are the common heritage of mankind have to be 

managed by an international authority, of wjiich the Enterprise would be 

the operational arm.' The industrialized countries found this proposal 

troubling or, at best, unacceptable. Common heritage to them meant, if 

anything, a sharing of financial benefits, not joint management, and an' 

authority which left the economic structures, including the consortia, 

irttact and unchanged. There has been profound disagreement between the 

developed industrialized countries and the developing, or so-cailod 

* 

Third World, countries as to the purpose of the authority. The indus­

trialized countries seek to l.irait or curtail the powers of the authority, 

whereas the developing countries want these powers to Be as wide as 

possible. One must appreciate the root causes of problems in the 

"Sea-bed Committee > It is alleged that one of the main reasons that 

pushed the industrialized countries to develop their costly and sophis­

ticated deep-sea mining technologies was that they wanted to decrease 
it 

their dependency on some developing Third World countries, considered 

politically unstable, especially for strategic metals such as cobalt and 

manganese besides copper and nickel. While attempting, however, to gain 

independence from these countries, they found themselves slipping under 

the control of an Internatiojia-t--Sea-bed Authority, dominated by those 

- 37 -



very same countries they had contemplated avoiding. A second reason, 

and one of critical importance, is the fact that the developing coun- • 

tries realised — or rather discovered — that sea-bed mining was to be 

a source of competition vis-a-vis land-based mining, and that far from 

**"- ' 111 
benefiting them, it was going to decrease their export,earnings. 

(Zambia, a land-base producer and exporter, of copper, is a case in 

f 

point.) It is estimated that total losses over a 20-year period,, as 

1 L2 
calculated by UNCTAD, " might run as high as $4 billion. The powers 

with which they wanted to see the Authority endowed, therefore, were 

to include, above all, the power to control a/id limit sea-bed produc-

tion. However, negotiations at the Conference indicate that a 

joint-venture system would come closest to providing an acceptable solu­

tion to the ongoing debate. Under such a system, the consortia woul,d 

provide half of the investment and operating capital, and the indivi­

dual Sea-bed Authority the other half. The Authority would appoint 

half of the Board of Directors governing the*joint venture, and the 

consortia would appoint the other'half, in proportion to their invest­

ments. Profits would be shared in ,the same proportion. The joint 

venture might comprise one* or all phases of an integrated operation, 

from exploration to exploitation, processing and marketing. The Board 

members appointed by the Authority could all come from developing 

countries without sea-bed mining capacity of their own. It "was believed 

that this arrangement would, in fact,, evidence a new form 6^ economic -

cooperation and, thereby, facilitate the transfer of technology and 

the financing of the international Authority. It is conceivable that 

the multi-nationals would, in some measure, be subject to international 

•>» 
control. It would be at this juncture that one could envisage the„-Sea-

- W 
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bed Authority making a significant contribution to the .building of a 

i • A n - 4 • -new international economic order. .̂ 

The author submits that the expectations which the ""Common 

Heri\>age"££k*v&ept has created in the percept ion of most nat ions was 

adequately pronounced by the Chairman of the First Committee, Paul 

115 
Engo, in his report to the Plenary at the Seventh Session: 

"We cannot have a viable convention "if many nations 
participating at this conference must find at the 
end that they have gained nothing from it.... 
Ambassador Arvi_d Pardo's words must guide us be- *" 
cause he was inspired by the common good. The 
Common Heritage demands a common endeavour to 
ensure sustenance for the common good. While we 
seek protection of interest, let us not lose sight 
of the truth and the scppe of the varied interests 
involved here. 

'In the ocean space, and especially in its sea-bed 
there is room enough and wealth enough to ensure 
prosperity for all." 

COMMITTEE II AND EXTENDED COASTAL STATE JURISDICTION 

The mam motivating force at the Conference has been the movement 

towards increased coastal state jurisdiction. The extended claims of a 

majority of coastal states have been generally accepted, by a majority 

117 
of delegations. The concept of the 200-mile Exclusive Economic Zone 

appears to have received legitimacy at UNCLOS III. Whether or not the 

concept will be finally approved in treaty form is anyone's guess. This 

is particularly so when one looks at the national legislations of a great 

many countries, most of which have claimed a 200-mile limit in one form 

118 
or another and thereby have relegated the practice to one of customary 

international law. The principle of the Exclusive Economic Zone gives to 

the coastal state the right to establish an "Exclusive" Economic Zone ex­

tending 200 nautical miles from the baseline from which the breadth of 
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the territorial sea is measured. Within the Economic Zone the coast­

al state has the sovereign right to explore and exploit the natural <re— 

sources — both living and non-living — and to conserve and manage 

these resources. The concept of the Economic Zone is in principle, at 

the same time, a fishing zone and a zone covering" the Continental Shelf 

or a part of the Economic Zone. Furthermore, it gives the coastal state 

exclusive rights to construct and authorize and regulate the construc­

tion of (1) artificial islands, (2) installations and structures for 

purposes otherwise subject to its jurisdiction, and for other economic 

purposes and, (.3) the right to establish necessary safety zones of 

specific breadth around such artificial islands, installations and 

1 2 0 
structures. 

In the Informal Composite Negotiating Text (ICNT) there is, fur­

thermore, an obligation to promote "the objective of optimum utiliza­

tion", 

"The Coastal State shall determine its capacity to 
harvest the living resources of the exclusive-economic 
zone. If however, the Coastal State finds that"it 
does not possess the capacity to harvest the entire 
allowable catch, it is-obliged to give other states 

r* access to the surplus." 1 

Another sigrtificant cornerstone of the Economic Zone concept is that all 

states, in principle, enjoy the freedom-of navigation, overflight and 

121? 
of the laying of submarine cables and pipelines in an economic zone. 

As previously*stated, there is an overwhelming majority at the Confer­

ence in favoqr of the Eeonomic Zone principle. National legislation 

to date clearly substantiates this point; the Third World-is strongly 

in favour, and the two super-powers — although somewhat hesitant'a 

the outset — are now supporting the concept since they, have been the 

> 
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main beneficiaries of extended jurisdiction.-' It must be emphasized, 

however, that full agreement, has aot yet been reached on certain politi­

cal issues, in particular some with strategic implications. There ere 

outstanding questions pertaining "to the rights in the economic zones of 

"Landlocked Countries'", viz. countries without a coastline, and also 

geographically .disadvantaged countries. The group of landlocked and 

geographically disadvantaged countries, together with the few other 

countries that -reject the notion of the Exclusive Economic Zone, con­

stitute "roilgljly one-third of the participants in the Conference. Since 

a two-thirds majority is required for the final adoption of a conven­

tion, there is some possibility that; this group may be able to block 

tho adoption* of the Convention unless satisfactory- accommodations are 

1 23 

found for landlocked and geographically disadvantaged states. Fur­

thermore, a satisfactory compromise solution to the problem as to the 

breadth of the Continental Shelf would have to be found at the session 

beginning March 3, 1980 if international conflict is to be avoided. 

The -question as to wteether or not a coastal state has the right 

to claim a continental .shelf exceeding the 200-mile limit where the shelf^. 

has a natural prolongation beyond this limit is a question that has 

-• plaguecl,.the Conference. Coastal states with broad margins are not will-

ing to give up whafethey describe as their jurisdiction over the re­

sources of the§e areas, * . 

• * THE-MARINE ENVIRONMENT ' • 

> 

Fart XII of the ICNT established the general principle that -"states _ 

- * * " " 1 2 ? A 
have an obligation* to protect and preserve all the -marine environment./'' 

; . • % <? N. 

. . ' - ' 4 1 - , ' ; 
9. ' * . . 

. ' ' ' . ' . • ' • .'• ; <P> • 



General agreement has emerged on the monitoring and assessment of land-

based pollution, as well as on provisions about ocean dumping and con-

tinental shelf 'pollution; however, it appears that ship-generated 

pollution has been the major obstacle to general agreement. • 

As regards land-based pollution, the ICNT stipulates that states 

shall establish national laws and regulations to prevent, reduce and 

' *" 12T5 
control pollution of the marine environment. " With respect to ship-

•' « < "^ ' . s 
generated pollution, the ICNT -further provides that, 

% •".,. states, acting through competent international 
organisations or general diplomatic conferences, . 
shall establish international rules a'nd standards 
for the prevention, r&duction and control of pollu­
tion of the* marine environment from vessels and 
promote the adoption, in the same manner wherever 

' appropriate, of routing systems designed to minimizes 
the^ threat of accidents which migjit cause pollution 
of the marine environment, including the coastline 
and related interests of-coastal states. Such^means 
and standards shall, in-the same manner, be re-

- 1 pc 

examined from time to time as necessary. 

It appears almost, certain that the-Inter-Goveriamental Maritime Consulta-

tive Organization (IMCO) will'be the principal organ in this connection.* 

The effective enforcement of rules and standards for prevention of 

pollution is entrusted to the flag state. The port state and the coast­

al state are also accorded a right of enforcement, however, as regards 

.ships voluntarily wi£hih their ports or territorial waters. The_^coastal 

.state may inspect and arrest vessels for violations committed within the 

territorial ,sea and take judicial action if the'flag state fails to com-

. mence legal proceedings for the offence. Shipping interests are con- . 

eerned, iioweven,-lest anti-pollution enforcement provisions be applied" 

*in ways to impede navigation. The fact that provisions to protect the 

marine efivironm^it will probably remain* genen&l in any treaty likely to 
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emerge, leaving the details of regulation and*enforcement to .coastal 

states, may result in a diversity oP separate regulations to which '• 

127 " 
shippers will have to conform. 

» MARINE SCIENTIFIC RESEARCH 

Like pollution, this subject has been of little interest to the • 
,z* ' f f"' 

v -* 
developing world since, for the most part, they lack the knowledge and '"*, 

expertise and technology that i£ vital in conducting marine'scientific 

research. Furthermore, a number of states.just emerging from colonial 

domination and exploitation resent strange-looking foreign vessels 

skulking about their coasts doing mysterious things with strange-

looking equipment. The concerns over scientific research were not of 

any consequence until 1958, when a requirement for Coastal state con-

sent for "any research concerning the continental *shelf" y~vrsts written 

into the Continental Shelf Convention, and "Freedom of Research" was 

omitted from the list of freedoms preserved in the two High Seas Con­

ventions. The dispute at UNCLOS III has chiefly revolved around the 

issue of coastal 'state consent to scientific research within the Exclu­

sive Economic Zone. Marine scientists and geologists fear that the 

requirement for prior consent irtay unduly 'Impede important scientific 

works in a period in which new evidence on the structure and internal 

129 
motion of the Earth is being drawn increasingly from beneath the sea. 

Coastal states, particularly developing states, insist that con­

sent is a necessary adjunct toi their control over resources, since^re-

seareh will often, generate knowledge on the availability of exploitable 

resource^. There has been a demand for close surveillance of research 

activity and access- to the results. 
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. '.. States are obliged to promote the development and^transfer of , 

marine science and technology. The most important measure which the 

ICNT provides in this connection is the establishment of regional.mar-

j ifie scientific and technological centers i¥t co-operation with the 

' .International Sea-Bed Authority. It is further provided that, 

> '"States, through competent international organisa-
„ - ~ ° ' tions, and "the-Authority shall individually or *\ 

- ' jointly, promote the establishment specifically , „, 
, in developing coastal states, of national marine 

c scietftific and technological research centers and 
strengthening of the existing national centers, in 

• -£ order to stimulate and advance the conduct of mar-
ine scientific research by developing coastal 
states and for strengthening their national capa­
bilities to utilize and preserve their marine, 
resources for their economic benefit. ox 

_ ' . / ' 

- • f 

. ' ' ' CONCLUSION .• 
«- .. • - • 

The outcome of the Third United Nations Conference on the Law Of -
• * 

the S,ea*will have a major impact on the international setting within 

which developing nations operate in the coming decades. The over-

, whelming concern of UNCLOS III is with ocean resources, and the most 

-notable result of the Conference is likely to be the enclosure within 
• 4 n 

jiational jurisdiction of the'great bulk of the resources now exploitable. 

r 3 *•-• -' •? • 
v . y " Furthermore,, it is. felt in some circ>es that the solution to some of the 

problems posed by the -number of "marine situations'1 will increasingly 
* « - * •* -

132 
t ;b$\-s®ught on a regional or sub-regional level.^—sinoe it becomes ex-

• . .tremely difficfutj; to implement rules of HTobal application to unique 
Jf J-

- ̂ vand special cas'es^ For instance, Article 2&"2-tff the ICNT states that: 

* -." "States" shall directly or through competent international or regional 

* ' 

-' organisations global.or regional, (a) promote programmes of scientific, 
* a » 

• . . •* *•-. J • -, . • . 

"Hk 



educational, technical and other assistance to developing states for 

133 
the protection and preservation of the marine environment." Similar-

ly, landlocked states are endowed with the right to participate on an 

equitable basis in the exploitation, of an appropriate part of the sur­

plus of the living resources of the EEZ of the coastal states of the 

same region or'sub-region. . . The'ICNT has, no doubt, attempted to 

incorporate certain functions of regionalism that, to a great measure, 

already represent the practice of states and international organizations, 

135 
thereby facilitating genera?-acceptance by states. 

* -

The problem of boundary disputes as a consequence of the extended 

claims by coastal states would^iave to be settled either oh a regional 
t i. 

or sub-regional basis, as was done with the South Pacific Regional 

Fishery Agency to protect their resources. ^ 
* -

The perspective of industrialized countries towards the use and 

management of the ocean's resources is infjasesced by a variety of fac­

tors: geographical situation, dependency, on ocean resources, alterna­

tive land-based sources of supply, historical orientation to the oceans, 
domestic interest groups, political relations with neighbouring states, 

' - • < - _ 

and the like. These different perspectives influence the policies pur-

sued with regard to main topics under consideration at UNCLOS 11^, 

namely jurisdiction over off-shore zones (including fishing), deep sea 
1 "\ *f\ 

mining, navigation, and ship-glnerated pollution. For these and , • 

other obvious reasons, the Conference finds itself along a collision 

course — that is to say, a. constant struggle between developed coun- ' 
n - • 

tries versus developing countries. For instance, the prospect of a new 

international economic order appears to drive an intransigent Group of 
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77 to demand hothing short of unconditional acceptance of their unassail-

ably just position by the developed states. The Group of 77 seems intent 

on compelling the developed nations to accept the concept of a New In­

ternational Economic Order as part of the International Sea-Bed Author­

ity, and it therefore cannot be a matter for compromise but, rather^, a-

1*37 
matter of principle. 'In the Spring 1978 meeting in Geneva, Alvaro 

de Soto of Peru stated: e 

"There is a very different line of approach taken 
by the developed and- the developing states toward-, 
seabed mining..._. ...the mam difference lies in 
an attftude', which ha! inspired the developing 
countries in all international negotiations in 
the last few years — the desire for a new Inter­
national Economic Order. -It is impossible to 
separate the negotiations on the seabed from those 

— on the New International Economic Order as a whole. 

The actions of developing countries have been in­
fluenced by the "thought that the model created in 
an International Sea-Bed Authority should be the 
first such model in a New International Economic 
Order. It should thus be directed toward the 
ideal of transfer %of. resources, of technology, 
and also, ideally, of power from the developed 
to the developing countries. ° -

In case of the unlikely event that the Law of the Sea Conference 

ti'oes not succeed, the consequences may be catastrophic. An obvious 

catastrophe will be that coastal states, in their disappointment and 

frustration, will take far-reaching measures in extending their coastal 

jurisdictions — perhaps even by rejecting the concepts of the Exclusive 

Economic Zone in favour of more adamant claims to a 200-mile Territorial 

139 Sea. The reactions of the international fishing and shipping nations 

may, naturally enough, be one of confrontation, thus polarizing the in- * 

herent conflicts of irreconcilable pretentions. -Another catastrophe may 

well be that the hopes bf the world to be able to establish an interr *- ^ 
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r 
j national resource management plan for the mineral resources of the deep 

ocean floor outside national "jurisdictions may be shattered and, along 

with it, the hopes of implejrftenting a more equitable economic world 

order through the mechanism of UNCLOS III. 

/, 

0 

% 
'' ' * 
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THE JURIDICAL STATUS OF THE TERRITORIAL SEA, 

CONTIGUOUS ZONE, EXCLUSJVE ECONOMIC ZONE 

' AND CONTINENTAL SHELF 

In this chapter we shall take a detailed look at the juridical 

nature of the important regimes that have been the focus of considerable 

debate'at the Third United 'Nations Conference on the Law of the.Sea 

1 .-
rf»s.ince_i,ts inception in 1974. These*regimes are the Territorial Sea, 

the Continental Shelf, ana,the Exclusive Economic Zone, .The Territorial 
„ -*• / J 

Sea,, Continental Shelf and Contiguous Zone were dealt with in the 195.8 

Geneva Conventions.F It is interesting to note, however, thet the four 

conventions on the Law ofthe Sea aoopted at' Geneva on the basis of the 

73 draft"*Articles presented to the United Nations^General Assembly by 

«? " IE. 

-the International Law Commission contained no recognition of the con-

cept of exclusive fishing rights*in favour of coastal states beyond its 

• territorial sea. This subject, as is well known, was closely*" related in 
i 

the negotiations to the unresolved question of the breadth of the terri­

torial sea, and was left ,in abeyance pending' a further attempt at res©-

> - 3 * 
lution at a Second United Nations Conference in the Law of the Sea. It 

\ * % 

is now part of the history-^of the development of the Law of the Sea 

that none of the proposals described in. Chapter I on UNCLOS If succeeded 

in gaining the r&quired two-thirds majority necessary for their adoption 

\ as new rules of international law. The Conference was faced"with another 
•ft > -

unsuccessful attempt to arrive at agreement oh the maximum permissible 

breadth of the Territorial Sea and-on the establishment of an Exclusive 

Fishing Zone. However, it must be emphasized that'at least jpne of the 

% four conventions - adopte'd in 1958, n^nely the Convention on Fishing and 

Conservation of the Living Resources of the High Seas, marked significant 
** 
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milestones in the evolution of the Law of the Sea towards the acceptance 

* 4 
of the concept of Exclusive Fishing Rights beyond the Territorial Sea. 

* • 
The concept of "preferential rights" for coastal states in matters of 

•"- • ' ' X -
fisheries jurisdiction in specific circumstances was upheld at the Rome 

« . *• 

Technical Conference of 1955 by certain states of the Latin American 

region. These 'States maintained that: 

"In determining the objectives of conservation t . . 
many social and* economic factors must be taken into 
account. The principal task of cofiservation was to 

1 harmonize the interest of coastal\states with those 
of the remaining countries. The fooa^ituation of 
the human populations living nearest the resource 
must be.the first to benefit from it, since otherwise, 
the,whole programme of conservation would be doomed to 
failure." * 

A number of proposals along these lines were tabled aj, the 1958 
a 

Geneva Conference on the Law of the Sea, One proposal, for example, 

tabled by the delegation of the Philippine Islands read as follows: 

"The inhabitants of a coastal state have a prefer-', 
ential right to catch fish in any area (of'the high 
seas-adjacent to its territorial sea) but no coastal 
state shall prohibit the nationals of other states 
from fishing in said area, after the. needs of its 
population have been reasonable assured." 

/ 

Developing coastal states responded gradually to the/sentiments 

as heretofore expressed and, as early as 1972, the nature of Coastal 

States Jurisdiction was being discussed almost simultaneously in two 
• s 

regibns. An African states' regional seminar on the Law of the Sea at 
7 

Yaounde, and the specialized Conference of the* Caribbean Countries on 

Problems of the Sea articuTlifed and breatned life into the*concept-of 

the Exclusive Economic Zone. 
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TERRITORIAL •SEA 

A. Juridical Nature ' ' •"» 

\ 

Articles 2 and 3 of the ICNT acknowledges that a coastal state 

. enjoys sovereignty beyond its laltd territory and internal waters and, 

in the case of an archipelegic state, its archipelegic waters Over an 

adjacent belt of sea described as the'territorial sea. The coastal 

state sovereignty in this zone also extends to the air space over the 
• ' * 

i 
territorial sea, as well as, to its sea-bed and subsoil. ' Article 3 

stipulates that every sj.ate has the right to establish the_ breadth of 

its territorial sea up to-a limit-of 12 nautical miles meamjred from the 

baselines,, The" establishment of a 12-mile breadth is indeed one <ff the 

major contributions made by UNCLOS III. It must be remembered that 42 

states sent to the Hague Codification Conference agreed upqn a draft on 

"^ "the legal status of the territorial sea".. The draft proclaimed a belt 

of territorial sea forms part of the territory of a state and the sov-

eneignty exercised over this belt is to be the same as -that^which the 

"* fe -̂  
state exercised over its land domain, though limited by, "conditions es-

'" - V 9 ' 
tablisfied by international law". The Conference failed to reach agree-

ment on the breadth- offthe\ territorial jfea. The Geneva Convention, 

j \ / 

\ . 

th^s time with 86 states in "-attendance, also failed to agree on an y ' \ -
acceptable breadth.' . ' V 

/ , - - * : . . * * $ 

,• . -Article "5 provides for the drawing of baselines. • It specifies 

that the normal baseline for measuring the breadth of the territorial 

sea is the low-water.!ine along the toast, as marked on large-scale 

charts, recognized by the coastal state. 
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Article 6 deals with reefs and the method of establishing the 

baseline for measuring the breadth of the territorial sea, which is the 

seaward low-water line of the reef. Article 7 deals with the method of 

drawing straight baselines where the coastline of the state is deeply 

indented. Paragraph 3 of Article 7 indicates that such baselines must 

,i 

not depart significantly from the general direction of the coast, and 

the seas within the lines must be sufficiently closely linked to the 

10 \ ̂  
land domain to be subject to the regime of internal waters. \_ [ 

Article'8 deals with the regime of internal waters, with the ex­

ception of Part IV of the present convention. Waters on the landward 

side of the ba"selines of the territorial sea form part of the internal 

waters of the state. Articles 10 through, 14 deal with mouths of rivers, 

bays, ports, roadsteads, and low-tide elevation. 

B. Delimitation of the Territorial Sea Between States, . 

Opposite and Adjacent 

Article 15 deals with delimitation of the territorial sea between 

states with opposite or adjacent coasts. 'Unlike the change that has 

been/brought about in Article 74 with respect to delimitation of the 

EEZ, further to the Report of the Chairmen on the work of Negotiating 

Group 7, the substance of Article 15 remained unchanged in that where 

the coasts of twd-,states are opposite or adjacent to each other, neither 

of the two statessjis entitled, failing agreement between them to the 

contrary, to extend its territorial sea beyond the median line, every 

point of which is equidistant from the nearest points on the baselines 

from which the breadth of the territorial seas of each of the two states 

is measured. The above provision does not apply, however, where it is 

- 64- -



necessary by reason of historic title or other special circumstances to 

delimit the territorial seas of the two states in a way which is at 
fc -* 

12 » 

variance therewith. It is interesting to note at this juncture that 

Article 15 is, no doubt, an outgrowth of the 1958 Convention of the 

Territorial Sea and the Contiguous Zone which, in fact, was a recommen­

dation of the 1956 preparatory draft by the ILC. Article 12, of the 

Territorial Sea Conventions*"prescribed not one but three rules for 

lateral boundary delimitation between opposite or adjacent states, ne­

gotiation between states, application of the equidistance principle as . 

recommended by the ILC group of experts, and the fule o-f historic title 

or other special circumstances. The convention did not elaborate on 

what situations would qualify as exceptions to the general equidis-
* 
13 

tance rule under "historic title or other special circumstances". 
'. „ However, there is little doubt that Article 15 of ICNT allows for 
&*-' ex y' 

considerable flexibility in the process of delimitation. 

C. Scientific Research in the Territorial Sea 

V * - % -
Within this 12-ms.le zone, the coastal state has the. exclusive • 

right to regulate, authorize and conduct marine scientific research. 

jr Other nations or international organizations wishing to research must 

obtain the coastal state's express consent and .comply with any condi-

14 tions it imposes. The explicitness of the consent provision^was 

meant -to exclude the application of-tacit consent principles to fo-r-

eign vessels' research in the territorial sea. Thus, for example, 

foreign vessels exercising the right of innocent passage in the terri-

15 torial sea, cannot conduct research, nor may vessels exercising the 

right of passage through international straitg undertake scientific 

'' 16 * 
activities without obtaining coastal.state consent. 
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D. Innocent Passage in the Territorial Sea 

- Article 17 speaks of the right of" innocent passage; it stipulates 

that subject to this right, ships of all states, whether coastal or 

landlocked, enjoy the right»of innocent passage /through the territorial 

• " / r •' • 
sea. s » 

Articles 18 and 19 deal with the meaning of "passage" and the 

meaning of "innocent passage" respectively. In the former, passage 

entaiU^* navigation through the territorial sea for the purpose of 

transversing that sea without entering internal waters, or proceeding 

to or from internal waters. It speciAes that passage shall be contin­

uous and expeditious, and includes stopping and anchoring only insofar 

as the same are incidental to ordinary navigation or are rendered 

necessary-by force majeure or distress, or for the purpose of render-
17 

ing assistance to persons, ships or aircraft in danger or distress. 
Passage is considered innocent so long as it is not prejedicial 

T 

to the peace, good order or security of the coastal state; such pas­

sage shall take place in conformity with this Convention and with other 

rules of international law. Paragraph 2 goes on to list instances 

in which passage of ka foreign ship s-ftall be corisidered to be prejudi­

cial to the peace, good order or security of the coastal state (through 

L). Article 20 provides that in the territorial sea, submarines and 

other underwater vehicles are required to navigate on "the surface and 
19 to show their flags. The coastal state is authorized to make laws 

% . 

and regulations relating to innocent passage in the.territorial sea; 

however, such laws are required to be in conformity with the present 

convention and other rules of international law,' Svfch laws may be in 

respect of all or any of the following: 

• 

v ; - - • 



(a) the safety of navigation and the regulation of marine 

traffic^ 

(b) the projection of navigational aids and facilities and 

other facilities or installations; 

(.c) the protection of cables and pipelines; *, 

(d) the conservation of the living resources of the sea; 

J-
(e) the prevention of infringement of the fisheries regulations 

of the coastal state; 

(f) the preservation of the marine environment of the coastal 

state and the prevention, reduction and control of pollu­

tion thereof; 

(g) marine scientific research and hydrographies surveys; 

(h) the prevention of infringement of the customs, fiscal, 

immigration or sanctuary regulations of the coastal state. 

The coastal state is required, whenever it enacts such laws, to 

give due publicity to them; consequently, foreign ships exercising the 

right of innocent passage through the territorial sea must comply with 

all such laws. The coastal state has the right, whenever necessary, 

in the territorial sea to designate sea lanes and traffic separation 

schemes and to require foreign ships exercising the right of innocent 

passage through the territorial sea to obey same; however, in designa­

ting such sea lanes and separation schemes, the coastal state shall 

take into account: . t 

(a) the recommendation of competent international organizations; 

(b) any channels customarily used for international navigation; 

(c) the special characteristics of particular ships and channel^-; 

(d) the destination of traffic. 
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The Article further provides that such sea lanes and traffic separation 

schemes be(clearly indicated on charts and that due publicity be given 

to same. * ^ . 

The coastal state shall not hamper the innocent passage of for--

eign ships through the territorial sea except"in accordance with the 

convention, nor shall it impoŝ e requirements on such ships which have 

the effect of'impairing the right, of such'passage, or.discriminate . 

against the ships of any state or against sjiips carrying cargoes to, 

from or on behalf of any state. 

Article 25 stipulates the rights of protection of the coastal 

state in its territorial sea. The coastal state has the right to take 

the necessary steps to prevent any breach of the conditions to which 

admission of snips to its internal waters was given in this regard. 

The coastal state can suspend temporarily in specified areas the pass­

ing of ships if such measures are essential for the-protection of its 

security or for the safety of these ships; such suspension shall take 

22 
effect after the measures taken have been duly made public. The 

coastal state also has the right to levy charges on a foreign ship 

passing through its territorial sea, as payment specifically for ser-

' - 23 

vices rendered by the state to the ship. 

Article 27 prohibits the coastal state from exercising its crim-

inal jurisdiction on board a foreign ship passing through its terri­

torial sea, to arrest any person or to conduct any investigation save 

in the following instances. The right of invoking^ its criminal juris­

diction becomes operable: 

(a) if the consequences of the cr*ime extend tq the coastal 

state; 
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(b) if the_ crime is of a kind to disturb the peace of the 
ft 

country or good order of the territorial se"a; 

/ * 

(c) if the assistance of the local authorities has been 

requested by,the captain of the ship 'o/r by the diplomatic 

agent or consular officer of the flag state; or 

(#i. , if such measures are necessary for the suppression of 

illicit traffic in narcotic drugs or psychotropic substances. 

Furthermore, the coastal state has the right to take any steps author-

dzed by its laws for the purpose of ah arrest or investigation on board 

a foreign ship passing through the territorial sea"after leaving in-

I 
24 

ternal waters. However, before taking steps as outlined in para-
graphs 1 and 2 of Article 27, the coastal state is obliged, if so re-

i ' / ' 

quested by the captain, to ̂ notify the diplomatic agfent or consular 

officer of the flag state before taking any steps. Nevertheless, in 

cases of emergency, both notification and the measures may operate 

simultaneously. The coastal state may not exercise civil jurisdiction 

, with respect to a person on board a foreign ship passing through its 

territorial waters, or levy execution against or arrest the ship for 

purposes of any civil proceedings. However, where a foreign ship is 

lying in the territorial sea, or passing through the territorial sea 

after leaving internal waters, the coastal state has the right to levy 

execution against or effect an arrest, for the purpose of any civil 
,- 25 proceeding. 

Articles 29, 30, 31, and 32 deal with warships, the non-observ­

ance by warships of the laws and regulations of the coastal state, 

immunities of warships and other government ships operated for non­

commercial purposes. For instance, if any warship fails to comply 

with the*laws and regulations of the coastal state concerning passage 
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through the territorial sea, the coastal state may require it to leave 

the territorial sea immediately; the flag state musl 

c 
tional responsibility for any loss or damage to the coastal, state, re-

' ' ;t beai/ interna-

sulting from the non-compliance by a warship or other government ship, 

27 
when passing through the territorial sea of the coastal state. 

Article 33 on the Contiguous Zone provides that the coastal state 

7 • ' . 
may exercise the control necessary tojprevent -infringement of itsa cus-

toms, fiscal, immigration or sanitaria regulations within its territory 

or the territorial sea. The breadth of this: zone may not extend beyond 

24 nautical miles from the baselines from which the breadth of the 
*' ' * * ^ 

territorial %ea is measured. * * " 
t * * 

- THE EXCLUSIVE,ECONOMIC ZONE REGIME 

" L ' * • ' 
The establishment of the 200-mile Exclusive Economic Zone (EEZ) 

\ 

is the most dramatic development in ocean-law since the articulation 

of the doctrine of the freedom of the high seas. For Over 300 years, 

states have exercised jurisdiction over only a narrow bplt encircling 

their coasts; the area beyond has traditionally been considered high 

seas, in which all nations have an equal right of participation and 
28 

which are not subject to appropriation by any nation. The EEZ claims 

lfavevbeen the most far\,reaching in their scope and, indeed, will be' 

the most profound in their influences. ' . 
* ' . * ." * 

Although negotiations at« the Third United Nations .Conference on 
\ ' • ' . ' • 

the Law of the Sea (UNCLOS III) has"not yet concluded, it would be 

J 

fairly safe to say at this juncture that there is widespread-accord 

^and consensus with respfect to the Exclusive Economic Zone Regime jH^it 
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currently features in Part V of the Informal Composite Negotiating Text 

-Rev.l (ICNT). As was expected, the concept gained substantial support 

from two important regional groups — the Latin* Americans and the 

Africans — and was recognized as a common aim of the Group of 77, the 

largest bloc of developing countries. At Caracas, both in the Plenary 

and the Second Committee, over 100 states spoke in favour of some ver-

29 
sion of an EEZ. 

Article 55, entitled Specific legal regime of the exclusive econ­

omic zone, states that, "The exblusive economic*'zone is an area beyond 

and adjacent to the territorial sea, subject to the specific legal re­

gime established in this Part, under which the rights and jurisdictions 

s 

of the coastal state and the rights and freedom of other states are 

governed by the relevant provisions of this Convention." Article 57 

fixes&the maximum breadth of the EEZ at 200 nautical miles from the 

- - - *̂  

baselines from which the breadth of the territorial sea is measured. 

"Article 56 sets out the rights and duties of,the coastal state in its 

EEZ. These are described a|(l) Sovereign rights for the purpose of 

exploring and exploiting, conserving and managing the natural resources, 

whether living or non-living, of the sea-bed and subsr>il and the super­

jacent waters; (2) Exclusive jurisdiction, .including the exclusive 

right to construct and authorize and regulate the constructien, opera- . 

tion and use with respect to (a)artificial islands, (b) installations 

and-structures for purposes otherwise subject to its jurisdiction (e.g. 

resources) and for other economic purposes, and (c) installations and 

structures which may interfere with the exercise of the rights of the K 
* 30 

coastal state in the zone"* and, in addition, the right tp establish 
necessary safety zones of specified breadth around such artificial 
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islands, installations and structures. 

The coastal state also has jurisdiction with regard to other 

activities for the economic exploration and exploitation of the zone, 

31' 
such as the production of energy from the water currents and wind, 

and to scientific research and the preservation of the marine environ-

32 
ment. Coastal states, in the exercise pf their jurisdiction, have 

the right to regulate, authorize and conduct marine scientific research 

in their exclusive economic zone. Other marine scientific research in 

* 33 

the EEZ may be conducted with the consent of the coastal state. 

Coastal states have the exclusive right to authorize and regulate 

sea-bed drilling for all purposes. The coastal state may establish 

reasonable safety zones, generally not to exceed 500 meters around 
34 

such structures, taking into account applicable international stan-

dards. No artificial islands, structures, or safety zones may be es-

tablished where they would interfere with "the use of recognised sea 

"35 lanes essential to international navigation; the presence of such 

structures does hot affect the delimitation of the-,territorial sea,, 
% 

, the exclusive economic zone or the continental shelf. Articles'61 

and 62 provide for the conservation and utilization of the living re­

sources in the EEZ. On the basis of the best scientific evidence, the 

coastal state has the right to determine the total allowable catch and, 

t 37 

in addition, its capacity to harvest the living resources of the EEZ. 

"-However, where the coastal state does not have the capacity to harvest 

the entire allowable catch, it shall give 6"ther" states access to the 

surplus, having partiettTar* regard to the provisions of Articles 69 

and 70, especially in relation to the developing states mentioned 
38 

therein. The Coastal state may establish regulations, with whibh 

- 69 -



nationals of other states fishing in the exclusive economic zone shall 

39 
comply. Articles 63 through 67 concern highly migrating species, 

marine mammals, anadromous stocks and catadromous species. 

Articles 69 through 72 describe the rights of landlocked and geo­

graphically disadvantaged states in the EEZ which are subject' to the 

provisions of Articles 61 and 62-. .Landlocked states, however, are 

\ S: * • 

restricted in that their right to fish in the zone is a npn-transfer-
** ' ' * * 

able right, unle/ss otherwise .agreed upon by the coastal state con-

*40 
cerned. This right is to be exercised under terms and conditions^ 

determined by agreement, and would be subject to the conservation and 

-v. ** 41 

utilization principles as expressed.in Articles 61 and 62.-« The 

coastal state position' is not at all lessened in the zone by virtue of 

Article 69-; as a matter of fact, its position is strengthened by the 

provision that such agreements shall take into account "relevant econ-

omic and geographical circumstances," including the need to avoid %. 

effects detrimental to fishing communities or fishing industries of -the 

42 " ' . " > 

coastal state, Furthermore, coastal states whose economies depend-

overwhelmingly on the, exploitation of the living resources of their 

exclusive economic zones are -exempted from the requirements of Articles 

69 and 70. - \ 
4 • ^ - • V 

Article 73 provides that cbastal states may, in the exercise%ef 
t 

their sovereign rights, take'the necessary enforcement measures*—'such 

as boarding, inspection, arrest and judicial proceedings •—- but not 

imprisonment or corporal punishment."" When such measures are taken, 

the coastal state has a duty to notify the"flag state promptly of any 

arrest or detention of the flag state's vessels 9\d to release vessels 
44 

and crews on the posting of security. 
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- V 

• J ' v 

% Article 7.4 provides Jhe procedure forpflie delimitation of the EEZ. 

between adjacentuand opposite states. Such delimitation shall be by 

agreement "in.conformity with international Jaw"-and "in accordance 

* « - ' " '—7 s Nw ^ J *, • [ 
with equitable principles,' employing the median or equidistance line, 

* ' ' *» . 
* 

where appropriate, dhd taking accqjint of a^l circumstances prevailing *-J 45 JS- • - * ̂ . . .. 

in the area concerned." States ^ich^do>tnoi--&onclude an agreement 

within a reasonable time jnust resort to the dispute settlement proce-

, ^ dures in Part XVsdf the ICNT. The article provides further that, 

pending agreement as,provided in Paragraph 1, states concerned shall 

• 'enter into provisional* arrangements of afpractical nature during the 

% '• „ transitional.period in,a'spirit bf understanding and coToperat^on. • 
. . . . - ' • * . ' - • - ^ — . 

w-' - Finally, Article 75 provides for the drawing of-charts and list 
^ 

of geographical co-ordinates defining the limit's and boundaries of*the 

47 ~~ 
E2. The coastal state has the obligation to* publicize such charts 

* 
* 

*• «• 

and r^sts. , t - - -

, • TheiSEZ? therefore, can be best described as a multi-purpose, " 

" . s- ' 48 ' • 

- . _;multi-functional regime . in which the 'resources are subject to the 

control'.by the coastal state; nevertheless, that state-would," for 

various reasons,*eithe*r take into account the policies being developed 
• - ' - ' •% ' 

.' -by neighbouring coastal states or It might desire to develop joint 
policies with these states.- 'For example, an'examination of maritime 

. * legislation- enacted by Grenada would, of necessity, take a close look 
• - « * • - , * • . - - - - / . 

* -c ' . • ' , , ' « •>" • ' • 

. '\- r.' at correspondingi-legislation in-Trinidad, Venezuela and Barbados. 

Such 'a s;tudy ought to be commenced* now," as the'period of conferen 
" ! " * --'''* . " ' " : > • • . . ' . . . • , * 

diplomacyvnears i t s en4? so as to c l e a r the way for development '.of 
' <• ̂ * - 2 - * 

a • t * 

strategies Jpr rational management of coastal resources no matter 
'. -xr' * * ' * * ' ' . ** ' - . \ 

what the'-outdbme of UNCLOS III.' . .* J ' 

. « . * . / • • • ' . - , . * , , - % / 



* « DEFINITION OF THE CONTINENTAL SHELF IN ICNT 

The»-first and by fer the most important development with respect 

i 

to the continental shelf regime was the assertion of jurisdiction and 

control oven the natural resources of the continental shelf by Presi-
> 

dent Truman in his celebrated Presidential Proclamation No. 2667 of 

49 " - * " 
28 September, 1945. This Proclamation, as the International Court 

50 

of Justice (ICJ) recognized some 24 years later, came ,to be acknowl­

edged as the starting point of the positive? law on the''continental ' 

shelf. The pronouncement made by the ICJ was later codified and devel-

* " 51 
oped in the Geneva Convention on the Continental Shelf of 1958. From 

•' t 

its inception in the Truman Proclamation, the concept of the leg'al 

f« - * * • * • 

mental shelf has been plagued by uncertainty over the question of 
52 , - " - ' . ' 

itŝ  boundaries* ** The International Law-Commission-, at the request of 
, the United Nations General Assembly, examined the question'over many4' * 

17 "• '< ' " '•• 
" years within the. overall study of the Law gf the Sea*. Two principles 

«- / , . . . 
' "~ were 'proposed for defining the outer limits of the z-qrle — one based 

i - - - , , , , 
» • . < 

on a geological-cum-depthvconcept, and the other based on the ability 

• ' . to exploit." The latter took into consideration th^nj^eds and capaci- *"" 

. ' J 'wf' . ' ' i 

-- ties of coastal states.rather than the nature of the sea-bed. The 
• " - , » • - . , ' . * ft 

eventual decision was .to* combine the two proposals, and*4he*resulting 

' ' ' ' ^ *- ' " 5 3 
definition found its„.way into the Convention on the Continental Shelf .j 

• • • / • • * . * " • ' ' 

'The definition irdads as follows: "For the purposes of these arjK~cl.es, 

' " * ' 

the term 'continental -shelf1 i s -used as referring (a) to 'the sNea-bed 
•, * -Z ' * 

* and subsoiL of the*submarine areas' adjacent to the coast but outside 

„the area of the territorial- sea, to a depth of 200 meters or#beyond 

» that limit,-to where the depth of the superjacent waters admits of-

*s * 
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the exploitation" of the natural £?€s€ra"rceTs--ef the said areas;, (b) to 

the sea-bed and subsoil of similar submarine areas-adjacent to the 

coasts of islands." This defuniti^n is,- no doubt, -based on a depth 
\ J ••« -

criterion on the one hand and onYf$e criterion t>f exploitability on 

the other; as a result, this--has given -rise—to a number of problems. 

7 • . • 
For instance, the developing countries "argue convincingly that the ex-

ploitability criterion gave the industrialized states with the advancj 
* ~*" "* 

technology .the right to extend their jurisdiction outwards to areas 
%. ' ' 

extending'inW^he center of the deep oceans and even beyond, leading 

55 
to a situation of potential conflict between coastal states. The, 

* -" - . . -

origin of the reference in Article_76^ (see App. B _X_tp. " the,nat ileal, „n .. 
* • 

prolongation of its land t&rritory" is to be found in the following 

passage of the judgment of* the International Court of Justice in the 

North Sea Continental Shelf^cases (196'9): ' • s 
^ ' -i * • " * 

"What the Court entertains no doubt is the moŝ t -
fundamental of.all the rules of laws relating to 
the Continental Shelf, enshrined in Article 2 of * '• _ 

* the 1958 Geneva Convention, though quit0 independent - -
of it,' -,oiamely that the rights of the /coastal state ^ } 

i in respect of the are-ajif the continental shelf that \ 
f . * constitutes'a natural prolongation of its laraT terri- '• 

tory into and under the sea exist ipso facto and ab 
initio Jjy virtue of its sovereignty over the land, , 

I and as an extension of it in an exercise ofvsov'ereigrv 
^rights" for the purpose gf êxplorijig the sea-bed and f^S* 
'exploiting >i^Nnatural resources. "f̂ In, order to exer- *• ^ 
£ise it-, no special legal process ha'g to.be^gone ^ 
through, nor have ,any special legal acts to be per­
formed*. Its existence can be declared-(and" many states 
have done this) but doe's ho£ need to Be constituted. 
Furthermore, the right does not depend on its being 
exercised.5** ... Some idelegates at UNCLOS IlX satis- >̂ . 
fied themselves with the notion of natural prolonga­
tion of the continental shelf. They no doubt felt-
that the distance criterion is^ecfliplemented by the 
natural prolongation/continental "margin criterion. 
While it is .true, therefore,/that .a f2O0 mile contin­
ental shelf would give na^rrow-shelf countries juris­
diction beyond the margin, it vou^dnJt --• if com-

/ 
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/ - * 

\ ' plfemented by the natural prolongation/continental 
'•j margin reference — deprive broad-shelf countries 

of their natural rights."5' ." 

Paragraph 3 of Article 7,6 specifies the nature of the continental 

margin, which consists of the sea-bed and subsoil of the shelf, the 

slope and the rise. The coastal state has the exclusive right to es­

tablish the outer edge of the margin wherever the margin extends beyond 

'200 nrautical "miles from the baselines from which the breadth of the '. 

territorial sea« is measured. Paragraph 5 of Article 76 provides that 

the outer limits of the continental shelf on the sea-bed, drawn in ac­

cordance with Paragraph' 4(a)(i) and (ii) shall not exceed 350 nautical 

miles from the baseline from which the breadth of the territorial sea 

is measured or shall not exceed 100 nautical miles from the 2,500 meter 

isobath, which is the line connecting the depth of 2,500 meters. 

To date, general consensus has not yet been reached with respect 

to" the juridical najure .of Article 76 (ICNT). The U.S.S.R. submitted 

an informal proposal to amend Article 76, Paragraphs 3 'and 

*59 * • **-
Rev. 1. The first suggested amendment concerned the.last sentence 

of Article 76, Paragraph 3, as follows: 

"It does not includ^^fce^eep ocean floor, with its , 
^ oceanic ridges, seamouhts% guyots and any other sub­

marine elevations not situated on the continental 
L margin, or the subsoil of the ocean floor." 

The second Suggested amendment concerned adding a new paragraph under 
Paragraph 5: ' a-

"Notwithstanding the provisions of paragraph 5, in 
areas of any "Other submarine, ̂ idges and, elevations 
except -those re'ferred to in paragraph 3 of this 

» Article, the outer, limits ©#""the continental, shelf 
* * shall not exceed 350 nautical miles from the.base­

lines from which the breadth of the territorial sea-
is measured," ' 

There were ,also informal suggestion^ by Sri Lanka to amend the' 
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1 • * 

Irish Formula, as Paragraph 3 is often called. ' The Sri Lanka sugges-

''!* \ 
tion was that a new.-sub-paragraph (c) be added to Paragraph^", to read 

\ 
as follows: ' - ") 

. " >'.v 
(c) ."In the case of a continental margin where the "* 
foeft of the slope occurs at an average distance of 
Xess tha^ .... nautical miles from the baseline from 
which the territorial sea is measured, and a greater 
proportion of the sedimentary rocks of "the margin lie 
beneath the rise, by a line delineated in accordance., 
•with Pa'ragraph 4 connecting fix'ed points at which the 
thickness of such sedimentary rocks is not less than, 
the minimum thickness of such rocks at -the outer edge 
of"the continental margin in areas to which*the pre­
ceding sub-paragraphs of this paragraph apply."' 

Sri Lanka also suggested a new Paragraph 5: , * 

"The coastal state may determine the outer limit of 
the continental margin by any of. the methods pro— ., 
vided "for in Paragraph 3 of this Article,'or a combin­
ation thereof as appropriate to different conditions 
along its continental margin."6° 

On August 10, 1979 Sri Lanka submitted yet another informal pro­

posal with respect to Article 76. It suggested a new paragraph (iii} 

to Paragraph 4(a)-Qf Article 76, to read *as follows:, 

4(a)(iii) * "In the case of a state where the mathe­
matical average of the thickness(of sedimentary rocks •' 
along the entire outer edge of tRe continental margin 
established at the maximum distance permissible in ac-s 
cordance with the preceding provisions of this para­
graph is not less than 3.5 kilometers, and.where more 
than half of the margin.lies beyond" the outer edge as 
so delineated, by a line delineated in accordance with - -
paragraph 6 by reference to the outermost fixed points / 
at each of which the thickness of the. sedimentary rocks'*. 

is not less than 0.8 kilometers ,,61 

On August 13, 1979 -an informal proposal was submitted by Argen- # 

tina, Australia, Canada, India,- Ireland, New 2ealand, Norway, United"' 

Kingdom of Great Britain and Northern Ireland, United States of America, 

and Uruguay with inspect tov Article 76. "The informal proposal suggested 

that Paragraph 5 be revised to read as follows? .- < 
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j 
5. "The fixed points comprising the line of the 
.outer limits of the continental shelf on the seabed, * 
drawn in accordance with Paragraph-4(a)(i) and (ii), 
either shall not exceed 350 miles from the baselines 
from which the breadth of the territorial sea is 
measured or shall not exceed 100* nautical mile-ŝ _f_rom 
the 2,500 meter isobath, which is a contour ̂ gbnfteoting 
water depths of 2,500 meters. However, thls-paragraph 
shall apply to submarine oceanic ridges, which are, "~ 
for the purposes of this paragraph, long narrow sub­
marine elevations formed of oceanic crust, in such a 
manner that the outer limit of the continental shelf 
in the area of such ridge does not exceed the above 
350 mile distance." 

Article 7"6 has been criticised by most delegations as being" un­

acceptable because it is considered a good recipe Cor future conflict*,, 

as is the definition in Article 1 of the Geneva Convention which it 

would replace. The eonfusion with the definition stems from its in-* 

ability to accommodate a .variety of coastal states' competing inter­

ests in their-quests for.-'extended,-coastal state jurisdiction. As 

** s » 

explained by"E. D. Brown:, >• 

^"Ideally, the Ovriterion should be one %hich will •" , 
"give a boundary which (,i) is precise ana certain; 
li-il includes tfeose parts of -ffie^atural prolonga-
tion of the land territory to* which broad-shelf 
stated are convinced that they are entitled mnder 

- the present law (whether rightly so or not is ir­
relevant! satisfaction of their expectations would 
seem to be a sine qua non of agreement);- and (iii) 
does not extend unreasonably far*so as to deprive 

- mankind of 'a- significant part of its expected 
(famroon herrtage.**6^ - _ 

Paragraphs 6 and'7 of Article Jfi speak of the method to be 

used hy the coa'stal state in delineating .the seaward boundary of its 

continental shelf, where that^shelf extends beyond 200 nautical miles 
t 

from the baseline from which the breadth of the territorial, sea is 

measured; provision is also made beyond 200, miles for coastal state's J> 

.to submit boundary problems t© the Commission on the Limits of the 

\ 
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Shelf. Paragraph 8 of Article 76 demands thatNthe'coastal state 

deposit with the Secretary-General of the United Nations charts and 

other relevant information including geodetic data, permanently des-

cribing the outer limits of its continental shelf. 

Article 77 of the ICNT sets out the rights and duties of the 

coastal state over the continental shelf; these are described as "sov­

ereign rights'*1 for the purpose of exploring and exploiting its natural 

resources. The rights mentioned above are exclusive in that no one can 

explore and exploit the resources of the shelf without the express con­

sent of the coastal state.-. The Article specifies that the natural re-

sources referred to in this part consist of the mineral, and other non- . 

, _ _ ' „ *.- - • ' _ • «-

Hying?-resources of the sea-bed and subsoil, together "with living.'/* 

' , , • , , , • • • . 65- & . 

organisms belonging.to sedentary species. 
. . . •>» * e * 

article 78 concerns the rights and freedoms osf other states and 
— .. . - ' f-

the lega^. s ta tus of the super j'acent waters^ and airispaqe, fhe coastal 
* . *, - ** 

state, in exercising its rights over the continental shelf, must no/t -

•° • " 

infringe or unduly interfere with^ navigation and other rights arid 
* - „ * i* 

freedoms of other states as provided'fbr in-'the convention. 

Article 79 provides for the 'laying of. subm'arinq cables and pipe­

lines'on the continental shelf of the coastal state by all'other .* 

states. The coastal state ought, not to hinder the exercise of this 
* • . . - ' " •- 1 

- . i - -* 

right by other states; -however, insofar as delineating the course or 
routes for the laying of such pipelines on the continental shelf, the 

- ' . 67 
consent of the coastal state must be solicited. - * 

* 
Article 80 deals with artificial islands., installations and 

• -

s.tructures on the continental shelf, wherein the regulatiens of Article -

60 apply. The,coastal ^tate. thus has exclusive rights regarding their 
. ' . ' * Ik' . • ' 
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construction, operation..and use and exclusive jurisdiction'over them.-

* The obligation to givt due notice that such structures exist applies 

mutatis mutandis to such,installations on the continental shelf. 

Article 81 gives ;the coastal'state exclusive rights to authorize 

C O 

and r.egulate drilling on the continental shelf for whatever purpose. 

Article 82 provides for payments and contributions-with respect 

to the exploration of the continental shelf beyond 200 miles. -,The 

coastal"state is obliged to make payments or contributions in kind to 

the Authority in respect of the exploitation of the* non-living resources 

of the continental shelf Beyond 200 nautical miles 'from the baselines 

from" which, the .breadth- of. the .territorial se-a-is measured. Paragraph 

2 of Article 82" establishes the method to be adopted by coastal states 
and the.quantum-of-such payments; it stipulates that the first five 

• *" *' • -1 *C - . j: v, 
"yeareof production at-the site require no payments or contributions 

. i *#" 

• •' to' be made. However,/From- the sixth year onward, the rate shall in-

.. , crease by one per^cent for each subsequent-yeWr urftil the twelfth 

year, and shall remain at seven per cent thereafter. Payments made 

to the Authority shall be distributed-to-states which are parties to 

the convention on the basis of equitable, sharing criteria -̂ - that is 

to say on the basis of need —especially to the economically depressed* 

third World and als-o to landlocked states.. 

It is.indeed unfortunate that Article 82 l)as not been given the 

stamp of approval by the maj<i§ity of conference participants. This 

/ provision is a very important one for .̂ bhe developing countries, and 

4one which has been watered down over the years•to an almost empty , 

formula. By the' time of'Caracas "in 1974,- the EEZ had been invented, 

"",tH0we,ver," before Caracas it was mainly the developing coastal states 

L 
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which were aggressively pushing their claims seaward. The United 

States in £970 (under a team headed by Elliot Richardson in the Nixon 

Administration) produced a draft treaty that provided for generous 

revenue sharing beyond the 200 meter depth line, -JJanada offered a' 

' proposal providing for revenue sharing beginning .at the shoreline. 

In JL976-, the Trilateral Commis'sion, whose membership includes'such 

names as Mondale, Vance and Breainski, advanced a plan for iroeral 

revenue sharing inside a 200-mile line. In 1972 even the Soviet Union 

spoke in favour of sharing inside 200'milesL 

A number of delegations expressed reservations as to the method 

of sharing established in Article"82. For instance, the Netherlands 

submitted their version-of Article 82 as follows: 

1, Any extension of national jupisdicrion cf the 
coastal state with respect to the exploration and 
exploitation of -the natural resources of the contin­
ental shelf beyond the 200 miles economic zone re­
duces the area of the common heritage of mankind and 
should as such be accompanied by an equitable and 
practicable system* of revenue sharing. 

2. Principles ^«eh should govern a revenue sharing 
system are the following: 

(a) the production* charge shall be fixed as a 
percentage of the gross proceeds of all sold 
production at the site in accordance with the 
following schedule; 

« - * 

(i) first period of commercial production 
(x) per tent, | 

* ( i i ) second period "of" commercial pijoduction 
(y) per cen t , { 

The first period of commercial'production, referred to above, shall (a) 

commence in the first year,of commercial production and terminate in 

the year in which the net cash inflow after payments to the Inter.na-

tiona.l Authority and before home-taxation, discounted on a 15 per cent-

.interest rate based*on constant terms, exceeds the net cash outflow, 
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excluding national tax payments (if any) and payments to the Inter­

national Authority, discounted on a 15 per cent interest rate based 
» 

on constant terms. 
r % 

(b) Adequate supervision through independent accountancy and satisfac-

tory dispute settlement procedures should be provicled for. 

(c) Provision should be made that the least developed countries will* x 

be'exempted from the obligation of making payments to the International 

Authority. 

(d) The International Authority, to which the payments will be made, 

should distribute them to all state- parties on the basis of equitable , 

sharing criteria, taking into account the interest and needs of devel-

oping countries, particularly the least developed and the landlocked 
+. +1. 7 0 * • " * 

amongst them. 

Afghanistan, Austria, Bolivia, Lesotho, Nepal, Singapore, Uganda, 

Upper Volta and Zambia submitted an vLnformal proptosaKwith respect to 

-Article 82, recommending a redraft of Paragraph 4 to read as follows: 
"the payments or contributions shall be made to 
the Common Heritage Fund, as established in 
Article*... through the Authority which ." 

Seychelles also submitted an informal suggestion with respeet'to 

Article 82. It suggested thatfearagraph 1 be the same as found in the 

ICNT, but that Paragraph 2 should read as follows: I "The payments and contributions shall be-made 
• annually with respect to all production at. a 4 . {* 

site after the" first year of production at that ' \^ 
site.. For the sixth year, the rate* of payment 
or contribution shall be 10 per cent of the, 
value or volume of production at the site. 

- * Production does not include resources used in 
connection with exploitation." v 

.- 80 -
t 
•t 



r 

**3*. 

DELIMITATION OF THE CONTINENTAL SHELF 

, - BETWEEN STATES"WITH OPPOSITE AND-ADJACENT COASTS 

.The regime of the8 Continental Shelf also gave rise to boundary 

delimitation issues, which is dealt with in Article 6 of the 1958 » 
> -

\ 72 
• Geneva Convention or^ the Shelf, The drafting .history of Article 6 

s » - * 

supports the claim that the median-equidistance line standard w^s re^ 

garded as a general rule, the application of. which is limited by the 

73 
existence of special circumstances. It is argued that since the v 

"special circumstance clause" is an exception to.the general rule of 

equidistance, it can logically be deduced that such provision must be 

74 
strictly construed —Exceptiones Sunt Strictissimae Interpretationis , 

— consequently the jparty alleging special circumstances, in order to 
*-

*" modify the equidistance line- or replace it, must carry the burden of 
' • « .- . 

proof. In short, he who alleges must prove. The tribunal i^ the 

arbitral, award between the United .Kingdom and France with respect to 

the-delimitation of the continental shelf, wherein the United Kingdom 
* * * 

submitted that Article 6(1) laid̂ .the burden of proof upon the French 

Republic,» observed that "special circumstances" were difficult to 

prove. 

^ftiele 6, as both the United Kingdom and the French Republic 
* 0 

-• stress in the pleadings, d_oes not "formulate the equidistance principle 

and "special cî cums.tances'*- as two separate rules. The rule there : 

« . . * * ' 
. stated in each of the two cases is a single one — a combined equi- = 

distance special circumstances rule. This being sot it may be doubted 

whether, striptly speaking, there is any legal burden *tjf proof in re­
ft 

• » - 75 • ' 
gard, to the"existence of special circumstances. 

-J. 
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* ***** * 

Propphents of the median-equidistance line standard say it is 

straightforward, based on facts and not on philosophical notions of 

'equity. They consider the equitable principles standard to be vague 

and subjective. It is also said that.the standard is not amenable to 

direct application between parties because it must rely on third party 

procedure to determine equitable limitat'teQ/ij. The proponents of this 

**< 

standard recognize Article 6 of the 195̂ 8 Continental Shelf Convention 
as stating the applicable law on the delimitation of maritime bound- ~, 

77 * ' ' . ' •• 
aries. * . . -

Those who agree with the equitable principles standard^see this 

concept as representing the international law governing delimitation, 

thereby relying on the decision of the International Court of Justice 
78 

in the North Sea Continental Shelf cases and on,the decision of the • 

ourt of Arbitration in the United Kingdom-France Continental Shelf 

79 ' — 

Arbitration. The IGJ in the North Sea cases de-emphasized the im­

portance of the median-equidistance line of Article 6 of the 1958 

•Continental Shelf Convention and emphasized the equitable principle 

standard^ the Court dealt with customary international law and found . 

that customary law was, in fact, based on equitable principles,* The * " 

Court said that there was no obligation to .use any particular method 

of delimitation; it would all depend on the geography of the situation 

or the area involved. As the Court of Arbitration remarked, "In short, 

whether under customary law-or Article 6T**̂ t is never a/question either 

of complete or ©f no freedom of choice^s to method; for the appropri- -

ateness — the equitable character — of the method is always a fuhc-

tion of the particular geographical situation.11 t ? / 

Article 83 of the ICNT provides for the delimitation of^the - ' 

* . " : • 



continental shelf between adjacent and opposite states. -As we will 

observe, in the ICNT Rev. 1 the issues of Maritime boundary delimita­

tion are treated in three articles that relate to three differing legal 

regimes. Article 15 provides a legal frameworkv for boundary delimita-

tion of the territorial seas bê we*en states with opposite or adjacent-

coasts. Article 74 relates to the delimitation of exclusive economic 

zone boundaries between adjacent and opposite states. Article 83 

addresses the delimitation of the continental shelf between adjacent 

and opposite states. These articles were the subject of much public 

and private debate in the formal and informal sessions as well as in 

the working groups of the conference. At the Ninth Session of the " 

conference in New York, March 3 - April 4, 1980, the delimitation of 

/ the continental shelf and the exclusive economic zone between states 

with opposite or adjacent coasts becamethe main focus^of Negotiating 

Group 7, whieh was subdivided into the sponsors of document NG7/10 

' * L. " -
. and NG/2. The ̂ airman of Negotiating Group 7. conducted consultations 

with the members and supporters d% the groups concerned. 

^ The discussions were centered on Paragraph 1 of Articles 74 aad 

83, with the understanding that, according to a number of delegations 

(including the delegation of which the author is a member), all central 

questions subject to consideration in Negotiating Group 7 — delimita­

tion criteria, interim measures and settlement of delimitation disputes 
. - r 

— are finally to be settled together as part 'o$ a "package" solution. 
> » • -

/7 The Chairman of Negotiating Group 7 submitted the^following 
suggestion relating to pdssible revision of ArtTftrtes 74, 83 and* t- ' \ " ' ' ' ' ̂  ' ' ' ' 
29(1) (a), of the ICNT/tevJ.. Having already dealt with Article 74 

(see page: 71 \, the Chairman's suggestion for. 83 will be citedJ-here: 

' v "* • ' A . ' \ #**: « : 
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Article 83: % ' \ ' 

1. The delimitation of the continental shelf between 
states, with opposite or adjacent coasts shall*be effected 
by agreement in conformity with international law. Such 
an agreement shall be in accordance with equitable prin-» 
ciples, employing the median or equidistance line, where 
appropriate, and taking account of all circumstances pre­
vailing in the area concerned. ' * 

2. ~I-f̂ no agreement can-be reached within a reasonable 
period of time,'the states concerned shall resort to the 
procedure provided for in Part XV. 

3. Pending agreement as provided for in paragraph 1^ _ 
the states concerned, in-a spirit of understanding and 
co-operation., shaj.1 make eveî y effort to enter into pro­
visional arrangements of a practical nature andf during 
this transitional period, not to jeopardize or hamper -
•the reaching of the final agreement. Such arrangements 
shall be without pVejudice to the final delimitation. 

4. -Where there is^an agreement in force*between the 
states eoneoftjedj^questions relating to the delimitation 
of the continenptl*-sh"elf snail be determined in accord*-, 
ance with the provisions of that agreement. ~ e 

V ' • v • ' • 

It was suggested by Morocco and Norway, at the Seventh Session, 
' ' * 

that a. compromise text on the subject of delimitation- should provide 

for interim measures, which-would give 4he parties to the dispute time o 
' ' .. - * 

to re-evaluate their respective positions, and to engage in more mean- ^ 
' " • ' • . . " 

ingful negotiations in order to solve the dispute through a third 

party procedure,. . *" ~*~--~_ - . 

'IaJthe Eighth Session, India, Iraq and.Morocco submitted a number 
* . • ' . - " * * 

of worthwhile suggestions which, in fact have been fused into the new 

iitions of Articles .74 and 83 for further consideration. Para- " * 

and 4 of the informal suggestions read as follows? 
y* * 

3. Pending agreement or settlement, the states con­
cerned* shall make provisional .arrangements, taking 
into account the provisions of paragraph 1. 
4. Whe.re there is an agi^ment^i\ force between the 
states concerned, questions relating—to the-delimita-

' tion of the exclusive economic'zone shall J)ê eteftffcLned. 
in accordance with the provision ofjbhat^agreement. 

9 



These informal suggestions appear to indicate a moratorium in the 
* i 

area of dispute pending negotiations between the parties. It is worth-

while noting also that there is a difference between the EEZ and the. •• 

Continental Shelf; they are treated somewhat differently in the text 

and deal with different species of water. The EEZ speaks of sover-

eignty over sea-bed, subsoil and superjacent waters; within 200 miles, 

therefore, the continental shelf is part of the EEZ. On the other hand, 

if the continental shelf is a natural prolongation of a state's terri­

tory, one can envisage the problem of natural prolongation extending 

into another state or beneath waters that may form the EEZ of another 
- * * » _ ' 

state. The situation may develop in law where the waters may belong 
'* 

to one state and sea-bed to another state. These and other problems 

4 will no doubt be the^focus of further negotiations at the "Ninth Ses-

sion to be resumed at Geneva in the summer of th'is year. 

As a member of the Grenada delegation, the writer is hoping that 

the advocates of the median line standard and proponents of the equi-

table principle standard will relax their rigid stance in future nego­

tiations. It is only through the spirit*of, give-and-take on issues 

concerning the four elements bf a delimitation rule that a treaty text 

*on delimitation can be properly formulated. Chairman Manner, in his 

final report, emphasized the desire to complete the fi'nal consensus *• 

package of the conference. He stressed that, "owing to the obvious 

difficulties in agreeing upon a more detached* definition, it has been 

r 

indicated by some .delegations that the final solution might be found 

in.a concise formulation merely identifying the most fundamental ele­

ments of delimitation, i.e. that it shall he affected by an agreement 
81 

and based on international law," 

r 
' * . - 85 -



Article 84 provides*for the drawing of outer limit lines'of the 

continental shelf, 'with the lines of delimitation drawn in accordance 

. With Article 83 and shown on charts and lists of geographical co-ordin-

ates., Paragraph 2 requires the^oastaL state-to give due publicity to 
( _ — — — — _ • " * 6 

s«ch charts om-list x>f geographical co-ordinates, a copy of which shall 

be deppsited with the Secretary-General of the United .Nations-'. 

Article 85 provides for tunneling for purposes of« exploiting the 

subsoil of the coastal state by that state. 

NATIONAL MARITIME LEGISLATION OF GRENADA 

•lal Wa 1. Territorial Waters Act 1978 Compared with the Relevant ** 

Provisions of the ICNT , C_j 

Section 3, paragraph (1) of the Act describes the limits of ter-

ritorial waters. It comprises those limits of the sea having as their 

landward limit the baselines which, according to section 4, shall be 

the low water line along the coast of Grenada and as their seaward limit 

a boundary line -which, at every point, is a distance of 12 nautical 

miles, or such other distance from the nearest point of these baselines 

Q O 

as the Minister may by order prescribe. 

" Paragraph (2) states that the submarine areas and the-territorial 
• . * 

83 * 
waters form part of the territory of Grenada* This section does not 

* * 

spell out in clear terms the juridical nature of Grenada's territorial 

sea. It establishes the breadth of the sqa to be 12 nautieal miles, <-

which is in conformity with the ICNT provision Part II, Article 3, on 

the territorial sea. However, it stops short of clearly defining 

Grenada's sovereignty in the zone.. Paragraph (2) makes no reference 

to the air space over the territorial•sea as well as the subsoil. The 
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Act i s completely s i i e n t on t h i s mat te r , 'whereas the> ICNT s t a t e s t h a t 

4 * . • * 

the sovereignty of a state extends to the air sp£Ce over the sea and 

to the subsoil.^ • • 

Section 4(1) provides for the drawing of baselines from which the 

breadth of the territorial waters shall be measured.. The Article-

specifies that the low water line along the coast of Grenada shall 

be the baselines from which such breadth^a^^is established in Section 
3, shall Be ascertained. Thi-s provision is in compliance with Article 

5 on the territorial sea. 
t 

Section 5 deals with the regime of internal waters; it'states ' 

that this term includes, any area.of the sea that is on the landward 

side of the baseline, as\provided for" in Section 4, and, together with 

the submarine area thereof, forms "part of the territory. This pnovi-

sion is in compliance with the counterpart;Article 8 of the ICNT, name­

ly the regime of internal waters. ' -a ' 

Article 6 of the ICNT indicates the procedure for- drawing base-

lines in the case of islands situated on atolls or islands having 

fringing reefs'? It provides, in such instances, that the baselines for 

measuring the' breadth of the, territorial sea is the seaward low water 
a 

lirfe of the reef. Grenada's Territorial Waters Act has no comparable 

provision, which is an unfortunate occurrence, for the simple reason 

• that .Carriacou, the island to the north of Grenada and constitution-

ally^ part ofHrenada, has prolific reef formation around its northern 

and western coast. '" • 

^ In the ICNT, Section 6(2)- provides that a'foreign ship shall 

enjoy the right of innocent passage in territorial* waters;* .however,*̂ * 

sub-paragraph (ii) stipulates that a foreign warship' shall' not * </ 
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rfavigate in the territorial waters without the prior permission of the 
' , "*- , • "' 

co'astalvstate, obtained by the state to which the ship belongs. The " 

Grenada legislation on innocent passage makes a distinction-between' 

non-warships and warships with.respect to'passage in the territorial 

waters. The ICNT', Article 17, does not make such a distinction; the 

relevant Article reads as follows: "Suspect to this Convention, ships 

of all states, whether coastal Qr_landlocked, enjoy the right of inno-

eent*passage through the territorial sea,11 

f 

* * Grenada has set up a consent regime, as it were," for warships 

entering her territorial waters. This provision is, in fact, a, break 

x • * 

•with state practice and customary international.law and has already 

been challenged by the Government of the United Kingdom. 

Section 7* deals with circumstances whereby passage of a foreign 

ship could be deemed to be prejudicial to the-peace, good order or 

87* ' • • 
security of Grenada. The enumerated provision is identical to its 

' * r • 

counterpart in the ICNT Article, 19 except for paragraph 2 H which pro­

vides that the.passage of a foreign ship of war in territorial waters 

shall be deemed to-be prejudicial to the peace, good order or security 

of Grenada if'the ship navigates in territorial waters without the 

\ permission required by Section 6(2). There is no comparable provision 

.̂n the prerlada statute to that-oi Article 20 of the ICNT, namely that 

in the\territorial sea' submarines and other underwater vehicles are 

' • ' ' * 88 
*• required to'.navigate on*the' surface and show their flags. 

' « Section-8 of''Grenada's Territorial Waters Act outlines the powers 
. * ' . . ^ -

of police and authoriae"d persons when a foreign ship -engages -in any 

. act or activity that is deemed to be prejudicial,to the peace, good " 

order or security of Grenada. In'essence, Gfenada is exercising its 

- . • / ' " . . • .- 88 - .' ' ' ^ 
-i . . , . i 

*t» 



t 

• • • *r « 1 

. * • ' ' - • * 

right to "take -steps authorized by its laws for the purpose of arrest or 

. . . - „ . . „ . . „ .„ err'itorial waters. 

Article 27 of tjie ICNT does not contain a similar provision; on the 

contrary, it prohibits the arrest of any person or the conduct of any 

investigation in connection with any crime committed on board the ship \, 

V ' ~^\ 
during its passage, unless the consequ'ences "of the crime extend to the 

coastal state or if the crime is of a kind to'disturb* the peace* of the 

.country or the good order of the territorial sea. It is at this junc­

ture that Grenada's provision is in keeping'with the ICNT; sub-para­

graph (ii) of Section 8 provides that where the passage -of a foreign -

ship is deqmed to be prejudicial to the peace, good order or security 

of Grenada, the captain or other person in charge of such ship and 

any person participating in the activity of the ship and who is deemed 

• ' ' . * 

to be prejudicial is guilty of an offence under this Act. 'However, 

it should Jbe noted that Article 27(5) makes it quite clear that the 

coastal state may not take any steps oh boai^a^foxeign ship passing 
,. . - . • * w - - — ^ 

through the territorial sea to arrest any person or to conduct 'any 

investigation in conne6tion with, any crime 'committed»before the ship 'laMsea. entered the territorial-feeaT • "j 
»-* * — - * -

Grenada's.Territorial Waters Act does natprovide for the estab-

. - . . . ' ' • • • • , - " • • , • • ' - . 

"lishment-of sea lanes and traffic regulation.schemes in the territorial, 

90 '* . * ' **** •-*.*,. 
sea. In gefiSral, the statute, while in conformity with a numb.er of * 

• „ * 
. ' • ' * ' • -

^articles in tjxe ICNT,' is- also silent on a great many issues that may 

directly affect her sovereignty. More particularly, the Act is sclent 

as to/ihe breadth of the contiguous zone. ' • • -.. 

• * , ' « 

* r. 
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2. Some Further Observations with Respect to Islands, Reefs, 

Rocks, Islets and Innocent Passage in-Relation to Grenada 

(a) Islands 

f J 
In the Geneva Convention on the Territorial Sea and Contiguous 

/ 
Zone, islands are defined, cited, or inferred in various articles. 

t t 

Article 10 defines an island, in paragraph 1, as follows: 

1) An island 4s* a naturally formed area of land 
surrounded by water, which is above water at high , -
tide. 

'The Article suggests no size criterion, location to mainland or contin­

ent, or any other geographical requirement except that the island must 

be naturally formed. 

In Part VIII of the ICNT,, entitled Regime of Islands, Article 

121(1) follows the Geneva Convention in defining an island. However, 

paragraph 2 specifies that the territorial sea, the contiguous zone, 

the exclusive economic zone and the continental shelf of .an island 

are determined in accordance with the provisions of this convention 

applicable to other land territory. Paragraph 3 of Article 121 pro­

vides that rocks which cannot sustain human habitation or«economic life 

of their own shall have no exclusive economic zone or continental shelf. 

•Thus, an islaad, regardless of its size and other physical attributes, 

is entitled to a territorial sea. By virtue of the geography of the 

eastern Caribbean, not all islands can be allocated the full 12 mile 

territorial sea. However, the most,seaward island would be in a'posi-

tion to extend its territorial ̂ ea outward for the claimed breadth. 

The geographic location of Grenada and its islands of lie de 

Rhone, Jacadam, Sandy Island, Carriacou and PetiteMartinique. are loca- -

ted less than five miles from Union Island, Palm Island, Mustique and 
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TWQ Sisters. To illustrate ,the problem, Palm Island is adjacent-to 
' *" > • * 

Petite Martinique which, in turn, is -opposite to Union Island. Palm 

Island,and Union Island are under the jurisdiction of St. Vincent, a 

foreign state, whereas Carriacou and -Petite Martinique are under the 
» ' -

jurisdiction of Grenada. If lie de Rhone and Jacadam are considered 

• as part of the Grenadines, alleged by St. Vincent, then a situation 

would develop wherein'Grenada would control islands, such as Petite 

Martinique, 34 miles from its shore but closer to St.-Vincent, and 

would.thereby affect the territorial sea of St. Vincent. Similarly, 

Palm Island'is less than 1/2 mile from Petite Martinique. On the other 

* hand, St. Vincent's "islands — such as the Grenadines — are situated 

• -immediately adjacent to and off the shore of Grenada, the closest being 
lie de'Rhone, which is approximately four mile's away. These geographi-

. _ ' , t 
cal factors limit the extent of the territorial sea around these 
"*̂  * ^ 

inlands. Other factors that may play* a part or be considered as 
• * *" * 

"special circumstances" ane the facts of size and relationship to the 
( • • ' " " 

respective mainlands. There is little doubt that these islands will . 
>< '* ', ' , 

produce great difficulty in the delimitation of maritime -boundaries,. 
* . s • * . < 

* i' 
*, especially in light of the. fact that the. distance between each of these' 
• - • . V ' ' 
," • ' . '* ' ' 

•islands in the Northern .Chain, from the mainland of Grenada to the' 

mainland of St.-.Vincent., is less than 12 nautical miles. The grossest 

inequalities'will, develop'in the caSe of these .islands detached from 

the»mainland of the parent state, and thereby lying close onshore to 

a second "state.* • 
, - / * -

- Another example of this situation can be found in the coastal 
. ' ' ' >> 

islands" south of Papua,- New Guinea, which have been reserved to 
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_ Austra-Lia. Due to the positions of these islands and their effects, 

•* f ' • • •" 

they would (or could) deprive Papua, New Guinea of virtually.all terri­

torial seas south of the main state area. The results could be very 

inequitable for this partipular area. Although the percentage of ,the 
• & 

total territorial sea of the "state" may not be excessive, a condition 

"***.of relative inequity could prevail. It is the writer's opinion that 

$C the Papua, New Guinea situation compares closely to that of Grenada, 

vis-a-vis St. Vincent, wherein an opportunity for the greate-st inequal-

les^will most likely develop in the case of the island of Petite 

fartinique, detajhed from the parent state of Grenada and situated in 

close proximity to a second state — in this case, St. Vincent*' This 

(~\ -* r 
inequality is bound to have an effect on the total territorial sea of 

* • • * • 

the respective states. 

(b) Rocks • -

There are many rocks in this Northern Chain which cannot sup-

port human habitation. Two Sisters, as it is referred to, is located 

'some two miles off the coast of Carriacou. The Article is'silent on 

whether rocks can have a territorial sea. If they cannot, then the|r" 

value would be of little interest to Grenada. On the other hand, how­

ever, if they can.be attributed with a territorial sea, then their 

importance becomes crucial. Rocks that cannot support human habitation 

have no right to an exclusive economic zone or .a. continental* shelf. 

However, they have a right to a territorial sea. Consideration must 

also be given to low tide elevation, sinee low tide elevation within > 

the territorial sea can have the effect of extending the territorial 

sea. , Islands oft the other side of the line may have to. be treated as 

- 92 -

http://can.be


creating a situation of special circumstances, and would have to be ~~ 

regarded as having limited maritime zones. Factors such as size, loca­

tion, low tide elevations, relationship to the mainland and to other 

rocks would then have to be taken into consideration in delimiting the 

breadth of the territorial sea around them. These rocks could, never­

theless, be used as sites for navigational lights. 

(c) Islets 

Islets are in a somewhat different-category from rocks, in 

that some of them can support human habitation-or economic life on a 

limited scale. However, due to their restricted size, they cannot ac­

commodate large populations. There are a number of such islets along 

the Windward Chain; some of them have become the homes of wild goats, 

wild^birds, and a sanctuary for sea turtles to lay their eggs. The' 

problem that may be generated as a result of-these islets/isles would 
yf • ' " ' 

depend to a large extent on their proximity to the mainland in the 

course of delimiting" maritime boundaries. Robert Hodgson, in discuss­

ing the effects of,islets in delimitation situations, thinks that they 

should be granted a partial effect l»^uie construction of an equidis­

tant boundary. The precise value to be assigned would derive from the 

relati6nship of the islet to the adjacent.or opposite state. He advo-

, cates, as a measure of the effect of an islet, "the equidistance line 

91 

, be constructed with and without the islet as a base point. An ex­

ample of Kuwait and Saudi Arabia is cited. Three disputed islands lie 

offshore from Kuwait and Saudi Arabia. If all three of these islets/ 
. ' '< ' "-/ ' 

t ' ' >' -

isles were to come under Saudi sovereignty, the resulting effect of-

> an equidistance boundary would be,most inequitable to Kuwait. 
*" r -* 
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(d) Reefs 
«f. 

/ - . . 
/ Article 6 provides that in the case of islands situated of. 

\ - ' • 
atolls or of islands having fringing reefs, the'baseline for measuring 

- ' • • 
the breadth of the territorial sea is the seaward low water line of the 

y* 

reef, as shown^by the appropriate symbol on official charts. /Around 

the northern coast of the island of Carriacou is a- prolific reef forma­

tion, called the Reefs of Dover. The reef forms a lagoon which gener­

ates considerable fish life. A system,of straight baselines, if geo­

graphic conditions permit, may be drawn so as to use the reef rather 

than the locus as a turning point. .Grenada would haye to include in 
» \ ' -

• * / 
future legislation some mention of the delimitation'of the territorial 

f 

sea, taking into account the phenomenon of coral reefs. 

(e) Innocent Passage of Warships in the Territorial 
Sea of Grenada and the Evolution of the Concept 
of Innocent Passage ; 

As was alluded to earlier in this/ chapter, Grenada's Terri-

1 

torial Waters Act, section 6(2), requires*a foreign ship of war to have 

prior permission before navigating in the territoriaSlSaters. This ' 

provision does not appear to be reflected in the spirit of the text 

of the ICNT Rev. 1. 

A draft article formulated by the International Law Commission 

t 
at its Eighth Session gave the Coastal state the right to make passage 

/ 92 

subject to prior authorization or notification. However, at the 

Geneva Conference of 1958 the suggestion that passage be subject to" 

prior notification did not get the support it required; consequently, 

no article of the convention addressed itself to the question direc/ly. 

The draft article of-the convention dealing with this matter was 
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93 - —-— I 
omitted. - Some jurists argue, however, that Articles 17-17 entitled I 

* ' ' ' / 
"Rules applicable to,, all ships" make it clear by implication that "all / 

i 

94 - / 

ships" include, warships. It is further argued that the right of. pas- / 

sage arises by implication-from Article 23 of the convention, which is 

tfye only article dealing with-warships and stipulates that "if any * 

warship does not comply with the regulations of the coastal state con-

cerning passage through the territorial sea1and disregards any request for compliance which is made to it, the coastal state may require .the 

95 warship to leave the territorial sea. This provision is, no doubt, 

identical to .that of Article 30 of the ICNT Rev. 2. 

A few countries nevertheless have insisted on notification and/or 

prior permission from the state before a foreign warship navigates its 

territorial sea. Pakistan's Territorial Waters W d Maritime Zones 

Act, 1976, section 3(2) reads as follows: • * 

"Foneign warships, including submarines and other 
underwater vehicles and foreign military aircraft - . —"""" 
may enter or pass through the territorial waiters 

' ' and the air space-over, such-waters with the brior 
permission of the Federal Government."'" \ 

Similarly, India's Territorial Waters, Continental Shelf, Exclusive 
» , *•*-

Economic Zone and other Maritime Zones Act, 1976, section 4(2f reads 

' ' •* y-
as follows: . -* 

"Foreign warships including Submarines and other , 
underwater vehicles may enter or pass through thev- -
territorial waters after'giving prior notice to 
the Central Government."^" 

V -
The Republic of Guyana, while not going as far as India or Pakistan, 

requires foreign warships, including submarines, to give prior notice 
. • -

' ' " 98 
tothe Government of Guyana before passing through her territorial sea. 
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As was mentioned earlier, Article 30 provides a penalty for war- • 

ships that fail to comply with the laws and regulations of.the coastal 

*• 

•state concerning passage through-the territorial sea. When such viola­

tions occur, the coastal'state may require the ship to leave-the terri­

torial sea immediately. Itrmay-be argued, however, that since'the ICNT 

gives coastal states the right to make laws concerning passage through . 

their territorial seas, it is conceivable that one such regulation 

could be[the necessity of prior notification to the coastal state. 

The Informal Composite Negotiating Text has, in a somewhat unique 

manner, supported the position advanced by N.A.T.O. powers, Australia 

and New Zealand, and reinstated the customary law' position as it was 

perceived since the Hague Codification Conference in 193.0; wherein 
coastal- states had authority only to regulate th'e'use of. th* terri tor-

ial sea by foreign warships but not to require prior permisMdh for 

their transit. This provision, in a sense, is in conformity''with. 
• - , * , " ~*e - "• «• 

customary international law and state practice. The requirement in 

Grenada's Territorial Waters Act, section 6(2),.that prior permission 

be procured from the competent authority before a foreign .ship of war 

\ - , ' 

may navigate the territorial waters of the state is not in conformity. 

with customary'international law or state practice and, as.suoh, it 

may be open to. further interpretation by the International C*burt pf ;; 

Justice. ' " * - . 

The historical background of innocent passage, briefly outlined 
J> ' i 

below, points -to t*je early and con/fcinuing concern with this subject and-. 

also assists in attaining a more.objective perception of it. The 

question of whether merchant ships*" as well as warships were entitled 

to exercise the right of,-innocent passage in the territorial sea of 



* > • ' * - • - - • 

a sovereign state did'pot become a contentious issue until the late 

•nineteenth century. As a matter of fact,it was not until almost the * %. 

turn of the century that a distinction was made* between-merchant ships 

and warships for purposes of. traversing the territorial sea. The first 

.4 

distinction between these two types of ships ftas made by the, eminent---- . '*' 
•r , . -

nineteenth century author, Masse, whose ideas were later developed by 
' ' - v , * * * * • -

Hall in 1880. On the subject of innocent passage, Hall says:' . • m 

"The right of innocent passage does not extend to 
vessels of war. Its possession by them could not .̂  '' 

. be explained upon grounds by which commercial pas­
sage is justified."• The interests of'.the whole world 
are concerned in the possession of the utmost liberty 

/ of navigation for the purposes of trade by vessels of * 
all states. But no general interests are necessarily. 

- or commonly;involved, in the possession by a state of 
a" right to navigate the waters of other states .with 
ships of.war. Such privilege is to the advantage only 

\ .or* the individual State; it may often be injurious to 
. third states-^ and it-may sometimes be dangerous to* 
the proprietor of the waters used."^® 

- - - . , -• -

ITT 1882, Perels argued "that warships had no general right to.'enter 

•>"xthe ports or roadsteads 6f foreign countries,* any more than troops -
. . * • * 

N •• 100 *--
had the right to enter foreign territory. During this period, many * 

*. ' *" . ' •'- * A 
authors.asserted''the existence of a right to uninterrupted .passage 

* - ' " ' ' " • . ' . - ' . . . * • * • * • 

through, the sea, while 6ther writers denied it. Liszt and Strupp 

" 101 
affirmed" such a right, while ,Cases.denied it. , Frenzel was among - • 

* * • ' ' • . ' ' . * ' ' ' •'' " ' 

the most ardent defenders 0$ the right of «warships, to transit across 

' v - - «o, y •' • 
the territorial sea: ; <* * " 

, ' , "Foreign warships dq-.not require permission to enter. • ' ; 
the territorial sea. Even in time Q£-war'their stay 

.' '-•., in 'neutral territ6rial sea is only .prohibited when 
- ' ."* -.' they unnecessarily extend it or use it for direct 

-, •", " „• preparation for belligerent- activities." 1^ 

Jessup^saicT that "5.... normally the passage or sojourn of such vessels 
<a > • c 

is not prohibit^d-"^ . Mercker asserted that warships -had the right 

* . - , '• ' - 97 - ' ' * ; 
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, • ' <k . . ' 

I . '• , - . •• . * v -

of innocent.passage under customary internationalVLaw* . -
• , , ,, - ., 

, . (i) The Hague Codification Conference 

. _, In the report to the Committee of Experts, Schucking, the Chair-
•? • > '' ' 

mart of the Sub-committee, -in his draft Article 7-, >jrr*ociaimed the right 

of passage for "All vessels, without distinction." The United States 

delegations were not prepared to cede*the unimpeded right £o passage of 

warships. They1-vehemently denied that there was such, a right, "...be­

cause innocent passage existed primarily in favour of commerce, and 
, - • —— . . -

that so far as warships were concerned the question was .wholly one of 
A ' -4.-,,.105 ' 

usage and comity"** 

(ii) Modern State Practice 
* * ' -

The right of" innocent passage of_warships was guaranteed -by Iran 
' • •* I i , • 

in 1934. Yugoslavia guaranteed the right of innocent passage of 
- • , 

warships, subject to the requirement of prior authorization for the 

passage*t>f more than three vessels, and the right to close the terri­

torial sea dn the^ interest of national defence by means of .notice in 

the official gazette. The Danish, in 1951, passed regulations permit-
. ' "si­

ting the passage of warships without formalities except in the case of 

passage through the Little Belt, which required notification in ad-

107 * * *' 
. vance. Honduras, in 1935, decreed limitations on the entry of for-, 

eign warships,into territorial waters and required previous notifica-. 
*̂̂ Ns^̂  * 

tion. Bulgaria, in 1951, decreed that foreign warships might not pass 

» - t " 
108 

through the territorial sea without prior authorization. * There was 

,'no uniformity jin state practice around the early" 1950's "with respect to 

• ,* - » • " * * 

' passage in the territorial sea; nevertheless, it appears that the prac-

• *' '• , 
tice of the majority of states shows that in peacetime states generally 

"* " ' ^ 

do not hinder the passage of foreign warships in the i r t e r r i t o r i a l seas. 
' • * ' - " 

\ 
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(iii) The Corfu Channel Case on the Question 

\ '' . of Innocent Passage . . .„ '" 

This case was based on an issue which arose between the United' 

-Kingdom and Albania. The contention of the United Kingdom Was that war­

ships had a right of innocent passage through the territorial sea>~'tohich 

was a-right a fortior*! in the case of straits. .Albania*, on the other 

hand, argued to the .contrary, holding that there was no such right 

either generally or specifically in the case of straits. Albania took. 

the view, that the"territorial sea ,is part of the.adjoining state, and 

> * 
recognizedtthe principle of sovereignty over it. Therefore, there 

' could be no deviation from the politieal power of the state in the 

109 . / 
'area. In its judgment, the International Court of'Justice expressly 

avoided expressing an opinion on the right of passage of warships 

through territorial waters. It limited its observations to the case of 
» 

straits and did not advert to the British contention that the"right of 

passage for warstiips through straits was merely a particular instance 
* • "*„ 

of a general right of passage through the territorial sea, Consequent-

• . , ' " - -J-

ly, the present position bf state practice seems to suggest that,no 

distinction is to be.made between .ships of commerce and ships of war. 

Innocent passage without prior permission appears to be accorded to all 

ships by a majprity of states. ' 

3. The Exclusive' Economic Zone: A Comparison of ~ - - . 
** ' » 

* the National legislation of Grenada and Venezuela 

Part II of the Marine Boundaries Act of Grenada, 1978 deals with 
% < 

- i 

the exclusive economic zone. Section 3(1) defines the EEZ as follows: 
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3(1) There isft^tablished, contiguous to the /f^rritorial 
waters', a marine zone to be known as the Exclusive ^ 

., Economic Zone having as its inner limit the boundary 
> line of the seaward limit of the territorial waters 

and as its outer limit a boundary line which, suspect 
^o sub-section ( 3 ) at every poiniis a distance of 
200 miles from the nearest point of the baselines of 
the' territorial waters or such other distance from 

• the nearest Roint of those baselines as the Minister 
may by order'prescribe. 

« 

(2) An order reap under* sub-secti.on (1) is subject to* • 
affirmative /resolutions of the Senatq and the House - * 
' of Representatives'*. jy 

* % (3)^- "Notwithstanding sub-sectio^d), where the median 
^ 4^S ."line-as defined by sub-sectipn (4) between Grenada 
" -- ~ and any adjacent or opposite state is less than 200 
A *" miles from the-baselines of the territorial waters, 

-the outer boundary limit of the zone shall be that 
'fixed by agreement between Grenada and that other 
state, but where'there is no such agreement, the, 
outer boundary limit shall be the Median line. 

< ' 
(4) The median line is a line every point of which'is 

equidistant from the nearest points of the baselines 
of the territorial waters, on the one hand, and the 
corresponding baselines of the territorial ..waters of 
any ailiajj&nt or opposite state as recognized by the 
Minister*on the other hand. _ . • J 

(5) An agreement entered into pursuant to sub-section (3) 
shall be laid before Parliament and shall be judicially 
noticed.-110 

In the above Article, a number of important aspects of the Exclusive 
* • * " 

Economic Zone are enumerated. Firstly, the Article establishes the 

zone and goes on to speak of its breadth as that of 200 miles from the 

baselines from Which the breadth of the territorial sea is measured'. 

Sub-sections (3) and (4) of the Act speak of delimitation of the exclu-

sive economic zone by the implementation of the median line approach 
F 

where the zone is less than 200 miles between Grenada and opposite or. 

adjacent states. Sub-section (3) also provides for the fixing of the 

boundary.line in such circumstances by agreement. Article 55 of the 
* 

ICNT, and the counterpart to Part II Section 3 of Grenada's statute, 
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' • ' . * • • * 

used a somewhat' different, terminology. .Article 55 states that the EEZ 
1 ' - * , - < 

is an area beyond.and adjacent to the territorial sea. Grenada's legis-

lation speaks of the zone as. being contiguous to'the territorial sea. 

The Congress of the Republic of Venezuela endorsed into law "AN ACT 

ESTABLISHING A"N EXCLUSIVE ECONOMIC ZONE ALONG THE COASTS OF THE MAIN-

' LAND AND-ISLANDS OF THE REPUBLIC OF VENEZUELA" on July 26, 1978.\1X 

Article 1 of this Act established and described the EEZ as beyond and 

adjacent to the territorial sea all Slong the coast of the mainland , 
» - - ' «, 

and the islands of the Republic of Venezuela. 

. Article. 2 of this -Act established the breadth of the zone,- the 

'* outer- limit of which shaM be a-line eyery point of which is a distance 
* i * ** 

of ,200 nautical miles from the baseline used to measure the.breadth of 

the territorial sea. Tiie Article provides for- delimitation of the zone 

by agreement between states. .̂ -The legislation of Grena3a7vene"zuela, 

and-Article 57 of the ICNT -as to the breadth of the exclusive ejjgnomic 

zone is the same; they all "conform to the 200 nautical mile limit. How-
ever; the suggested method of delimitation of the EEZ between opposite 

or adjacent states as stipultated by-the ICNT on the one hand and the 

' " /"**.."- * > 
respective national legislation of Grenada and Venezuela on the otheir 

. . . , 

hand-differs in some material ways. Grenada, like(Venezuela, 

contemplates delimitation^by agreement; however, Grenada goes a step 

further in that the legislation provides that where there is no such 
i 

I 

. agreement the outer boundary limit shall ,be the median line. Grenada 
contemplates no other method of delimitation in the absence of an 

•agreement save the median line principle. The ICNT, Article 74, while 
* * • * . ' * * * * * * * * 

enunciating a similar approach as that of Grenada and Venezuela, says 

that the delimitation o f the exclusive economic zone between states 
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with opposite or adjacent coasts shall be effected by agreement in 

conformity with international law. Nevertheless,, it goes.on to stipu-
# 

*' late that such agreement 6shalI be in accordance with equitable prin-

ciples,,- employing the median or equidistance line where appropriate, 

and taking account ojf all circumstances prevailing in the area con-

corned.\ Article 74 moves more to the implementation oF equitable 

principles ,in delimiting the excltfsive economic zone than the relevant 

sections of .the legislation either of Grenada or Venezuela. Although 
* » -

i ' * " ' ' 

the'statutes of the respective countries'both contemplate delimitation 

of the outer boundary limit by agreement, there is no requirement that 

it'be in Accordance with equitable principles. \ 

' Section 5 of Grenada's Marine Boundaries Act spells out the 

rights in and jurisdiction over the zone. It stipulates that, "There 

j.s vested* In the Government of'Grenada -

* 
(a) .Jail rights in, and jurisdiction over the zone in 

respect of , . 
(i) the exploration, exploitation, conservation, 

' -, r protection or management of the natural living 
1 ' and non-liviKg resources of the seabed, subsoil 

and superjacent waters; 
v 

(ii) ' the construction", maintenance or use of struc­
tures or devices relating to exploration or 

\ ^'exploitation of the resources of the zone, the 
regulation and safety of shipping or any other 
economic purpose; 

(iii).the authorization, regulation or control of 
scientific researph; 

(iv) the preservation and protection of the marine 
environment and the prevention and control'1 of 
marine pollution.; N, (v) all other activities relating to the economic 

» exploration and exploitation of the zone; and 

(b) ' ' all other rights in, and jurisdiction over, the zone 
recognized'by international law!' 
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Article 3 of the .Venezuelan Act provides for the right -of the 

V 
Republic, in the exclusive economic zone." It stipulates that the 

'Republic has •** . 

^ 

% (a) sovereign rights for the purposes of exploring and 
exploiting, conserving and managing the natural re­
sources, whether living or non-living, of the sea­
bed and. subsoil.and the superjacent waters, and with 
regard to other activities for the economic exploita­
tion and exploration of the zohef such as. the produc­
tion of energy- from the water,- currents and wind;' 

** A * • 

(b) , jurisdiction as prodded for in the relevant provisions 
of this Act and the regulations with- regard to: 

(i) .the.establishment and use of artificial islands, 
a.nstaliations and structures; . 

(iij marine scientific research; ' " ', .. o - ^ 
* * * 

(iii) the preservation of the marine environment. 
The rights,set out in_this Article with respect to the 
sea-bed and subsoil shall be exercised in accordance 
with provisions relating to the Continental Shelf. ' * . 

Section 5 of. Grenada's legislation does not clearly define the 

nature »f Grenada's sovereignty in the zone. It says, "... all rights, 

in and iurisdiction over ..." This is in stark contract to Article 

56-of the ICNT and the Venezuelan legislation on the zone. The ICNT . 

says'that "... in the exclusive economic zone the coastal,state has 

' * O ' - * 
sovereign rights ...." • In the Vene^elan legislation the Republic has" 

sovereign rights for "... the purpose »f exploring-ft' '.:.."* The Vene­

zuelan Act then goes on td" enumerate the ̂ specific "areas over which it 

has jurisdiction. Many of the areas enumerated in the Grenada legisla-

tion fall into the same category as that of Venezuela*. However, with 
***" 

" . y . 

respect to Grenada, the interpreter is unsure as to whether the refer-

ence to the enumerated sub-headings, i.e. (i), (ii), (iii), (iv), (v), 

relates to rights in, or to jurisdiction of. The draftsman may have 

intended to equate rights with sovereignty, but this is a dangerous 
- 1C3 - ' .'•"%$. 
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assumption to make since rights do not connote or, for that matted, 

possess the same attributes as sovereignty." Furthermore, the section 

does not spell out .clearly what areas the state has rights over as op­

posed to jurisdiction. The terms "rights" and "jurisdiction" seem to 

be used synonymously and interchangeably. This, in fact, creates con­

fusion in determining the scope and nature of the" state's sovereignty 

and jurisdiction in the zone. Unlike the ICNT and the Venezuela 

legislation, which speak of the "coastal state" or the "Republic" 

respectively as having sovereignty in the zone, the Grenada Act refers 

to the Government of Grenada. Another interesting observation to be 

made is with respect to Article 56(1)(c) of the ICNT: "... other 

rights and duties provided for in this Convention ...." The ICNT 

clearly distinguishes sovereign rights from rights. They are not, and 

cannot be, one and the same. 

Article 4 of the Venezuelan legislation deals with the rights of 
( ' ' 

other states in the exclusive economic zone. It states that, 

* 

—v "In the exclusive economic zone of the Republic, 
\ other states, whether coastal or landlocked, shall 
3enjoy, subject to the relevant provisions of the „ 
pVesent Act, the freedoms of navigation and over­
flight and of the laying of submarine cables and a 
pipelines, and other internationally lawful uses 
of the sea associated with navigation and communi­
cation." , 

The provisions in the Venezuelan legislation do not deviate from Ar­

ticle 5.8 of the ICNT, which speaks of the rights of other states in 

the same context. Section 7 of the Grenada Act, while guaranteeing-

the enjoyment of customary freedom in the zone by coastal states, is 

silent as to land-locked states. 

* 

* . . . . 
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Section 6(1) of the Grenada Act is a redundant provision except 
. . . >-* - . 

"for the absence of a statement concerning the nature of state's rights 

/ i n the- zone. -The provision states that, subject to this Act, no person 

shall within the zone, except under pr in accordance with an agreeme.nt 
* 

wj.th the Government of Grenada or a permit granted by the Minister -

(a) explore Or'exploit any resources thereof; 

"" (b) carry'out any search or excavation; 

(c) conduct any research; 

. (d) drill in or construct, maintain or operate 
any-structure or device; or' 

C~(e) carry out any-economic activity. 

(3) Any person who contravenes this section is guilty of 
an offence and liable ....", etc. 

The writer contends'that if in Section 5 the Act had stated, as it 
***** 

should, that the State has sovereign rights for the purpose of explor- * 

ing and exploiting, conserving and managing the natural resources, 

living or non-living, of the sea-bed and subsoil and superjacent waters, 

\ then section 6(1) would not have been necessary. 

Article 5 of the Venezuelan Act provides for the conservation of 

f" 
•the living resources in the zone; establishes the allowable catch of 

the living resources; introduces conservation and management measures 

so that the living resources are not endangered by over-exploitation. 
i 

To that end, the Republic shall co-operate with relevant sub-regional, 

regional and global organizations. This provision takes into consider­

ation the provisions of Article 61 of the ICNT and-,' although not identi­

cal to it, highlights the most salient features. There is no compar­

able provision in the legislation of Grenada. 

Article 6 of the Venezuela Act speal""s\pf the utilization of the 

living reso'urces. It states a*follows: "Thjs Republic shall promote 
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the optimum use of the living resources of the exclusive economic zone 

without prejudice to Article 5 of -said Act," JPt stipulates"that the 

National Executive -shall determine the capacity of the Republic to 

harvest the living resources of the exclusive" economic zone and, if 

conditions permit,'givers states .access to the surplus of the allowable 

catch. This provision is similar to its counterpart. Article 62-of the 

ICNT entitled "Utilization of the Living Resources". Grenada does not 
i l 

have comparable legislation with respect to utilization-Of the living ""** 

resources; however, section 11 does make provision for the granting of 

fishing permits to foreign fishing vessels.m ̂ This, however, is the 

extent to which-.the Act goes with respect to establishing any.type of 

regulatory control in the zone. Unlike Article 62 of the ICNT, there 

is no mention in the Grenada statute as to determine which species may 

be caught; to regulate the seasons and areas'of fishing; or to set « 

standards for the size and amount of gear. The Act is barren as to 

any conservation measures; howe^r, Part IV contemplates the appoint-

ment of marine conservation officers, who are basically enforcement 

personnel rather than trained conservation officers. 

Article 7 bf the Venezuelan Act speaks of co-ordination with 

other states in respect of measures for the conservation of the living-

,.resources. It provides for the conservation and development of stock, 
t 

* -

or stocks of associated species, either within the exclusive economic 

zone of the Republic or the exclusive economic zone of neighbouring 

states. The Republic shall endeavour," through regional or sub-region­

al organizations,, to come to an agreement with states where nationals 

harvest these species according to the measures necessary for their 

conservation. This provision is identical to Article 63 of the ICÎ T 
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with respect £0 stocks occurring within the exclusive economic zones of 
\ . * < t 

c two or more coastal states, or .both within the EEZ and in an area be-

yond and adjacent to it. There is no "-comparable provision in the 

Grenada legislation. , ' ' 

Article 8 of the Venezuelan legislation "deals with artificial 

islands, installations and strictures in the, exclusive economic zone, 

This provision, once again, is^ identicaT to Article 60 of the ICNT with 

respect to artificial islands,.installations'and structures in the EEZ. 

The Marine Boundaries Act of Grenada does not contain a comparable 

provision; as a matter of fact, the Act is. silent on this issue. 

"Article 9 of the Venezuelan Act deals with marine scientific re-

search in the exclusive economic zone. The provisions in Article 9(1) 

t 

state that marine scientific research activities in the EEZ shall be 

conducted with the prior consent of the Republic. Articfe 246 'bf the 

ICNT, on the same topic, states in sub-section (2): "Marine,scientific 

research activities in the Exclusive Economic, Zone and on. the Contin­

ental Shelf shall be conducted with the consent of the coastal state." 
The Venezuelan Article 9(2)(a) states that the Republic will not with-

it. • ,.v -

hold its consent to the conducting of a marine scientific research 
t 

project if it - '• . 
^ 

i 
* (a) is directly related to the exploration and ex? 

ploitation of living and non-living natural 
resources; - •t 

(b) does not involve .drilling, the use of explosives, 
or the introduction of 'harmful substances into *, 
the marine environment; - v > 

(c) does not involve the construction, operation or 
use of artificial islands,, installations*and 

/ devices as" referred to in Article* 1-5 of this Act; 

(d) does not unjustifiably interfere with activities 
undertaken by the Republic in accordance with * its 

4' 

*/ 

jurisdiction and as provided, in this Act. _ 4Sf" *'*'•• 

•*..-•' ' ' *r?'» • ' 

- , > M* ''-''it" v-.V -j at* ^ 
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Here again, the provisions mentioned above fre almost identical with 

•those found in Article 246(5). 

The only mention of scientific re/earcR'in the legislation of 

Grenada is pursuant to section 5, whe/ein the rights in, and jurisdic­

tion over, the zone is enumerated/ /section 5(iii) speaks of "the 

/ 
authorization, regulation or con^ol-of scientific research". The. Act 

does not spell out the jurisdiction of the state in regard to scienti­

fic research'vis-a-vis othe# states. 

CONCLUSION ' " 

In -conclusion ,*.Jne author must emphasize that whereas the juridi­

cal nature,, of the Jerri torial Sea, the EEZ, and the Continental Shelf 

have been agreed/upon, the more critical issue of delimitation bf the 

-- EEZ and the Sh/elf still remains uncertain. At the Ninth Session in 

New York'-in J.980, Judge ̂ Manner, Chairman of Negotiating Committee 7, 

* * * i 

submitted a compromise "formula. However, further consideration will 

have to be' given to Articles 74 and 83 at the .continuation of the Ninth 

Session.at Geneva.," 

Furthermore, there is no doubt that in the not too distant future 

Vessels may have to submit to a multiplicity of national laws which 

often "may be different from states to state,* and that some of these laws 

might be* more seVe.re than others and could possibly have the effect of 

creating obstacles to freedom of navigation. 

As was discussed in the preceding chapter, states can enact uni-

, lateral legislation with respect to prevention of pollution and protec-

tion and preservation of the marine environment, and to the nature of 

marine scientific researckr The continuation of the Ninth Session in 
j 
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Geneva pould upset the delicate balance that currently prevails in the 

c< t e x t i f s i g n i f i c a n t changesfi**re $iade "to A r t i c l e s 74- and-83, 

# -*- •*' 

*J^ 

•a 
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" GRENADA-'S LEGISLATION 
, -... ^ • 

-* ~ **' J 

1. Issues which have not oeen dealt with in the legislation 
\ ' h 

of Grenada —• 

Grenada's legislation on the Exclusive Economic Zone does not ex-

haustively enumerate'the rights, jurisdiction and duties of the coastal 

state in the zone itself. Section 5 of the Act enumerates,.in a general 

way, the nature of Grenada's rights in and jurisdiction over the zone, 

but it does not go beyond generalities as does the ICNT. For instance, 

in the legislation there is no-'mention of the state's exclusive rights 

and jurisdiction Over Artificial Islands, Installation and Structures, 

as in the case in the ICNT, Article 60. In conferring jurisdiction 

upon the coastal state for this purpose, the Article on its face appears 

to make a distinction between the "aritificial islands", "installations" 

and "structures" which might be constructed in the exclusive economic 

zone. The term "artificial islands" refers to man-made structures ful­

filling a wide range of functions including, for example, artificial 

ports for. the loading of heavy oil tankers, offshore terminals and the 

like. .The term "structures" refers to structures designed for industri­

al.purposes, such as for the installation of certain pollution creating 
2 

industries. These artificial constructions may also be used for con-

ducting certain kinds of marine scientific research or for military ac-

3 

tivities. In the light of the anticipated activities that may eventu­

ally take place within the zone, it is almost imperative that legisla­

tion on the exclusive economic zone spell out the legal implications of 

such artificial islands, installations and structures in that area. 

Although the Grenada legislation recognizes the state's right and 

jurisdiction with respect to the authorization, regulation and control . 

* i 
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of scientific research, the legislation does not go beyond.such 'recog-

s 4 
mtion. Article 246 of the ICNT establishes a consent regime and 

properly spells out the conditions or requirements that spates and in-
* y t 

> 

ternaMonal organizations must comply with so as to be granted the con­

sent of the coastal state prior to the conduct of research activities in14 

the exclusive economic zone. Legislation is needed that would, inter * 

alia, permit Grenada to participate in any programme of research it 

authorizes, to ".obtain the results of such research, and to require that ^ 

»- ' **# 
the -results of all scientific research be published only with its con-

'4 

sent. The ICNT accords coastal states discretion^rry^powers in,exercising 

consent powers which apply to all forms of research. The language of 

Article 246(6) states that coastal nations "may .„. in their 'discretion' 

withhold their conser 

There are a number of important provisions found in the ICNT, 

Part XIII on marine scientific research that could properly be the- sph-

ject of future legislative enactment in Grenada. FdjS-instance ̂ coftdi- .'; 

tions could be enumerated whereby states and competent international ,gr~ 

ganizations, which intend to pursue scientific research in the EEZ of a 

coastal state, must comply with the conditions as stipulated, ijn Article 

248 of the ICNT and also in 249J
5 * 

Again, Section 5(iv) of,the Marine Boundaries Act speaks in rather 

general terms of the preservation and protection of the marine environ­

ment and^the,ip|,evention and control of marine pollution. It does not ,, 

spell out the*nature of its jurisdiction in this regard, nor does the 

legislation adopt a functional approach in the regulation, prevention * 

and control of marine/pollution. It is interesting to note that' ^ 
/ • i 

x t 

/ 
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t 

exclusive coastal s,tate jurisdiction 'over this area of activity has been 

advocated in the d&c»ment of the -Sea'-bed Committee, and of the Third , 
' r »- • -

United Nations conference on the Law. of. the Sea. It must be recognized 
^ .^"F-v- • \ '• : -

y •?' "'*, * *' '-
by the legislature that the econonrfe zoni£*is not simply a .contiguous 

-?*<- > ."•/ 

zone but that it involves the function and inter-relationship between 
7 resources jurisdiction and the prevention of pollution. To this end, 

on 

legislation should be so designed as to deal with shfrp-generated pollu-

tion in a general context, vessel traffic systems,* land-based pollution, u& 
; * * • - • • . ' 

disposal of-waste .(Nuclear and otherwise) in the oceans, and similar e . 

contingencies. Under the existing rules, which were partly codified in 

the 1958 Geneva Conventions on the Law of the Sea, states have both the 

right and the duty to protect the marine environment against pollution. 

There can be no argument that coastal states can take the necessary ac­

tion in their internal aijd territorial waters to prevent pollution. 0 

This right can be generally implied under the provisions of the Con-

,/ " ' ' ' • ' 8 ' 

ven.tion oxr the Territorial Sea and the Contiguous Zone. Although there 

is jlO mention whatsoever in the Grenada Act as regards the contiguous 

zone ./nevertheless the state is competent to legislate in this area to 

pre/ent infringement on its customs, or fiscal, immigration, or sanctu-

afy regulations. These enumerated headings are generally understood as 

ncludlng pollution measures, and^within these parameters the coastal 

state is competent to legislate. The ICNT Article 33 approves of this 

Jurisdiction. Any contemplated legislation in this regard can take 

stringent measures necessary for the preservation of fisheries against 
J sollution. It appears that the coastal state carr legislate freely in 
i 
respect of various sources of pollution within the territorial sea and, 
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for specific purposes, in the contiguous zone. The ICNT further prd-
'' ' * ' • 

vides fbr international rules and national legislation to prevent and 

' " * 

* control pollution of the marine environment. Article 207 gives.coastal 

states the^?erpgative to introduce legislation as may be necessary for 
- * 1 • - , 

the protection of the marine environment. The other rights and duties 

' 'of the coastal state i'n the exclusivejf^ponomic zone, for instance with 
* " 

* regard to the laying of submarine cables and pipelines, include the con­

sent of the coastal state where the delineation- of the course of such 

' " pipelines is concerned. It is noteworthy that enforcement rights and **""*-

the right of hot pursuit do fall into this category of "other" rights 

and, as such, are proper subjects for legislative enactments by coastal 

states. • .. j 

Section 3(3) (4) of the Maritime B'oundaries Act deals with the sub*-

ject of delimitation of the exclusive economic zone between Grenada and 

adjacent or opposite states. There are serious shortcomings in this 
v 

' legislation,- however, because it attributes undue emphasis to the im­

plementation of median line approaches „to delimitation in the absence 

of agreement to the contrary. Article 74 of the ICNT, on Delimitation 

of the Exclusive Economic Zone Between States with Opposite or Adjacent 

Coasts, advocates a number of approaches to delimitation. For instance, 

the Article emphasizes that delimitation of the zone must be in conform­

ity with international law; that the agreement must be in accordance 

with equitable principles; and that the employment where necessary of 

the median or equidistance lines must also take into account all circum-
9 

stances which prevail in the area. The Act,does not articulate any of 
the above-noted criteria and that due consideration must be given to 

-"'ft N, 
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other approaches delimiting maritime boundaries. The Ac.t is silent as 

to the method to be adopted in attempting to delimit the continental 

shelf between stateV~with, opposite and adjacent coasts. 

A. Grenada Territorial Waters Act, 1978 

Section 3, sub-paragraph (2) specifies that the. territorial waters, 

including the submarine areas thereof, form part of the territory of 

10 -' * 

Grenada. it is silent as to whether this sovereignty extends to the 

airspace over the territorial sea. Article 2, Paragraph 2 of the ICNT 

clearly states that the sovereignty of a state over its' territorial sea 

extends to the airspace over the sea as well as its bed and subsoil. 

The Act does not make any provisions for the drawing of baselines 

to ascertain the breadth of the territorial sea where reefs are involved; 

nor-is there any mention of the mouths of rivers, bays and ports as im-*-

portant geographical phenomenon to be' considered in establishing base-

lines as an aid to ascertaining the .breadth of the territorial sea. 
4 

t *• « 

Reefs, mouths of rivers apd bays are exhaustively, dealt with in the 
Article 11 - • * 

ICNT. Article 6 considers the case where islands situated .on atolls, 
or islands having fringing, reefs are involved; 'in such instances, the 

baselines for measuring the breadth of the territorial sea is the sea­
s'' 

ward low-water line of the "reef, as shown by the appropriate symbol on 

official charts. In the case of a river mouth flowing into tyie sea, 

12 > 
Article 9 states that the baseline shall be a straight line across the 

-\ 

mouth of the river between points on the low-tide line of its banks. 

Article 1<D exhaustively deals with bays. Article 10, Paragraph 5, 

states that where the distance between the low-water markst of the natural 

entrance points of'a bay exceeds 24 miles, a straight baseline of 24 miles 
* v 

•J 
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• • * 

i shall be drawn within the bay,in such a manner as to.enclose the maximum 

area of water that isxpossible with a line of that length. Finally, " ~ 
/ r. ' "' • -> 

Article 111 dealt with ports and, in essence, proclaims that for the '-* 

- | - : • ' " 

purpose of delimiting the territorial sea, the outermost permanent har-

^ \ " • " -
bour marks which form an integral part of the harbour system aregjregarded 

as forming part "of the coast. While the Grenada legislation'recognizes 

V 
the right of innocent passage for foreign non-military ships, foreign 

. * - . / / 
ships of war cannot navigate in the territorial waters without the prior 

permission of the state. 

The Grenada Act* is silent as to delimitation of the territorial 
^ . -

sea between states with opposite or adjacent coasts; this provision is 

provided for in Article l*5of /the ICNT. It is worthwhile to note that 

although the Grenada legislation requires prior notice by foreign ships 

of war before passing through its territorial waters, it does not, as 

Article 20 of the ICNT, require submarines and other? underwater'vehicles 

to navigate oh the surface and show their flags while navigating through 

the territorial sea. Although the coastal state*is competent to make 

laws and regulations Relating to innocent passage in the territorial 

sea, pursuant to Article 2L of thelCNT, Grenada's legislation is silent 
t < 

as to each and "every possible legislative enactment as found 341 this 
*_. * * -

Article. The Act is also Silent as to the implementation of sea lanes 

and traffic separata.on*schemes in the territorial sea, whereas Article 

22 of the ICNT gives coastal states the right to require .foreign ships 
/ 

•f 

exercising the right of innocent passage through their territorial seas 

to use such sea lanes and traffic separStion schemes as is necessary for 

the regulation of the passage of ships. 
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- y % 
The Grenada Act doess not give sufficient consideration- to the is-

• - ' . . * - . " • " * - - - JC^T '""-^ 
land territories of Carriacou and Petite Martinique. S*T*-e§.uld have pro-

vided tha-£*e'ach of the islands shall havepf territoriatL-sea,- contiguous 

-zone, exclusive economic zone and continental sh,elf of its'own, and 
» - - " . * " 

• ' * * * • * ' .' ' 

that all provisions of the Tefritp'rial Waters Act -and the Maritime 

' - . 
• Boundarj.es,,act/shall be-applicable to-.it. • - . 

t>B.' Issues Which Seem, to' go Coatrary to .the "Text * •* 
: - -y1 : ** 

Section 7f2)' of the Grenada terri torial Waters Act- reads as 

follows: (*** 

Entry i/ito th"̂ * territorial waters by a foreign warship, without obtain-

" * ; ; 

ing prior consent of the coastal sta£e, is not considered prejudicial ' 
. / * 

to the peace, good order or security of the coastal state. The. text is 

silent on this matter. , 

</--;' 

"The passage* of a foreign ship of war in territorial 
, ; . waters shall be deemed to be prejudicial to the peace, w 

good order orvsecurity of Grenada if the ship navi- ' ^ 
gates in. territorial waters, without the'permission *'**'•*" 

- .--required by Section 6(2)." - . o ' 

Section 6(2) requires a foreign ship of war to. obtain prior permission 

15 
of the state before navigating the terrvj.torial waters of Grenada. 

This provision, as above noted, in the Grenada statute runs con-
.* - * — 

• * ' • ' * -

_-trary to the provisions regarding innocent passage in the ICNT Rev.,2. 
* 

Section 3 deals with Innocent Passage in the Territorial Sea. Article 

- • — . - # • ' ' ' , 

17 specifies" that ships of all states, whether coastal or land-locked, 

enjoy the right of .innocent passage througHLthe territorial sea. 

Article 19 stipulates that passage is^mocent. so long as it is not 

prejudipial to the peace, good order or security of., the coastal state. 

\ 
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"CONCLUSION 

• sJV 

In concluding, it must be mentioned.that most of the legislation 

that has been'enacted £y a number of countries, including Grenada,.has 

been done in contemplation of a successful conclusion of a Law of the 
—~_ ** 

Sea treaty., If such a treaty in fact materializes, a significant por-

tion of. current legislation would become redundant andean urgent heed 

for more current national legislation to reflect £no"conform to the 

treaty-text,would become manifest..., -~1 
*-* 

„?-

•-»-» 
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% 
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SOME PROBLEMS .FOR CERTAIN STATES' ARISING FROM •>* 
•* % ' 

TH£ .DEVELOPING LAW OF THE SEA 

, 1'. The Role of Geography in the Law of the_Sea 
" * 

Of the 86 states represented at the 1958 Geneva Conference oi\ the 
•' • 

Law of the Sea, 54 had direct/access to the open seas, 19 had access 
* - " "" " 

through relatively narrow straits, and 13 were landlocked and must de­

pend upon other states for transit rights to the sea. 

Most, but hbt all, of the issues considered at the Third United' 

Nations Law of the Sea -Conference have their geographical facet. For 

"instance, the breadth of,the territorial sea and the means by which it 

is measured logically qualify as geographic. All boundaries extending 

through offshore waters have a geographical base. It is geography 

which determines the following aspects of the law of'the sea in -

(1) s The territorial.,' sea, its breadth and^application to 
' '** -• " * 

the coasts of the states of the world. 
* -* • — 

(2) The baseline as the criterion for determining the • ' ( 

breadth of the territorial sea. 

(3) The continental shelf, legal versus physical aspects 

y f , of a portion of the floor of the sea. , 

(4) offshore boundaries, the median line as a determin-

-ant of full sovereignty or other types of jurisdic-

' tion. 
(5) * Landlocked countries, shelf-locked countries, access 

'' *A "" ft, 1" 

of landlocked states to the ocean space.-

~ i - y . (a) - Baselines .'""*"• ' 
v ' ——^—^——-— , 

" . * • - " 

The key to zoning off the coast of a state is in ̂ he baseline.* 

, • It forms the inner limit of the territorial sea, and from it is mea-

sured the ou*ter limit. The-same baseline forms the maximum seaward 
*̂  
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margin of a state's internal waters, such as bays, inlets, estuaries 

uarid other--bodies of water associated with the shoreline. The baselines 

also serve indirectly as a point of departure for determining both the 

inner and outer limits of the contiguous zone and the inner limits of 

2 
the continental shelf and the high seas. It is therefore of crucial 

importance to know exactly where the baselines are placed for purposes 

of ascertaining just fibw. far'seaward a state may exercise jurisdiction, 

whether ifc,.be complete and absolute sovereignty as is exercised, in the 

territorial waters, or a mixture of spvereignty and exclusive jurisdic­

tion as is exercised in the exclusive economic zone, or only exercise 

of control to prevent infringement of regulations over such matters 

as*customs, immigration and sanitation as is the case with the contigU-

-ous zone. 

* 3 / In the-Informal Composite Negotiating Text, Articles 5 and-7 

* J 

^respect ive ly make provis ions for e s t a b l i s h i n g ba*se/ines. 

(b) Normal Basel ines 
1 t 

Article 5 of the ICNT provides that the normal t^seline for mea­

suring, the breadth of the territorial sea shall be the low-water line 

along the coast. Article 7, however, deals with a-number of geographi-
t 

cal phenomenon — for example, where there is a fringe of islands along 

the coast, a delta, and other natural'conditions. The m'ethpd o*f 
» . / 

straight baselines .joining appropriate points may be employed in draw­

ing the baseline from which the breadth^oX^the territorial sea is 

measured. In these instances,^ baselines must not, however, signifi-

cantly depart from the general direction of the coastC 
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(c) Archipelagos 

The history of proposals to regulate the problem of archipelagos 

4 
is somewhat detailed. There had been sufficient discussion prior to 

the 1930 League of Nations codification conference on the subject to 
» 

warrant the Preparatory Committee to propose the following as a basis 

of discussion: 

"In the c*̂ se of a group of islands which belong to a 
single state and if the circumference of the group 
are not sep arated from one another by more than twice 
the breadth of "territorial waters, the belt of terri­
torial waters shall fee measured from the outermost 
islands of the group. Waters included within the 
group shall also be-territorial waters." 

The same rule shall apply as regards islands which lie at a distance 

from the mainland not greater than twice the breadth of the territorial 

waters*. , ,,r 

7 
(1) The1* Anglo-Norwegian Fisheries Case 

S *" 

In this case, the issue before the International Court was the 

validity of the method of straight baselines used by Norway on the 

basis of a Royal Decree of 1935. The case primarily dealt with archi­

pelagos of the coastal type. The Court found the Norwegian coastline 
8 

to be of a highly distinctive nature and configuration, and took note 
9 

of its "peculiar geography". In essence, the Court held,' inter alia, 

that straight baselines must follow the general direction of the cjrast. 

It emphasized that the lines "must not depart to any appreciable extent 

10 
from the general direction of the coast," and that this criterion, 

rather than one of. length, was the more appropriate provided it was 

applied to the coast as a whole and not one sector. . <-— 
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(2) Part IV of the ICNT 

Part IV of the ICNT deals at some length with archipelagic states. 

Article 46 defines -the phenomenon as: a group of islands enclosing a 

portion of the sea, or including parts of islands interconnecting waters 

so closely related so as to form a geographical, economic and political 

' ' ' ~ 12 
entity, or which may have been historically so regarded. Article 47. 

defines the nature of baselines to be drawn, the length of such base-

13 lines, and states that such baselines shall not be applied so as to • 
r' 

cut off from the high seas or the exclusive economic zone the territor-

14-
ial sea of another state. The archipelagic state shall indicate its 

baselines on charts of a scale adequate for determining them, and give 

15 
due publicity to same in the normal fashion. The breadth of the 

territorial sea, exclusive economic zone and the continental shelf of 

archipelagic states shall be measured from the baselines drawn in ac-

1 fi 
cordance with Article 47. • 

Article 48 deals with the juridical status of archipelagic waters 

and the air space over such waters and the sea-bed and subsoil. ""The 

sovereignty of the state extends to the archipelagic waters, regardless 

of their distance from the coast. 

Article 50 provides for the delimitation of itfternal waters, which 

is to be in accordance with Article 9, which deals with the mouths of 

rivers. Article 10 deals with bays,'and Article 11 deals with ports., 

Archipelagic states are to respect the right of innocent passage of 

foreign ships; however, further to Article 52(2), there reside,s in the 

coastal state the right to suspend temporarily in-specified areas the 

right of .innocent passage on grounds.of security. 
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' (d) Bays ^ . . 

The provisions of Article 7 of the 1950* **Gen"eva Convention on the 

Territorial Sea and Contiguous Zone are described as being intended to 

•apply only to bays, the coasts of which belong to a single state. Art-

icle 7(2) reads'as follows: 

"For the purpose of these Articles, a bay is a well-
marked indentation whose penetration is in such pro­
portion to the width of its mouth as to contain "* . 
land-locked -waters and constitute nWre than a mere 
curvature of'the coast. An indentation shall not, . y 

however, be regarded as "a bay unless the area is as / 
large as, or larger than, that of the semi-circle 
whose diameter is a line drawn across the mouth of 
that indentation.." ' '. 

Figure a Figure b 

Fie. 1 An indentation in a coastline qualifies as a bay only if a line closing its entrance serves as the 
diameter -jf a semi-circle smaller than the area of water enclosed. Of the two diagrams above only the one on 
the right may legally be considered as illustrating a bay.** *" 

\ 
Tft_*G.Etzel Pearcy, "Geographical Aspects of the Law of The Sea." 49 

•Annals of The Association of Geographers, March 1959. 

At 
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The geographical importance of bays to Grenada Oan hardly be 

overljyemphasized. For themost part, they afford a reasonably safe 

place of retreat from wind and storms. They also afford*good anchor^ 
• ' * • -

age, and for commercial^purposes'facilitate the loading and unloading 

of goods and passengers. .St. George's in Grenada and Harvey Vale in 

Carriacou are good examples of this geographical phenomenon. * The defi-
17 nition of a bay is contained in Article 10 of the ICNT. The material 

section of this article,.namely Article 10(2), does not differ from its* 

predecessor, Article 7(2) of the 1958 Geneva convention. There can be' 

little doubt that a bay serves a three-fold purpose: firstly, it se- » 
* 

cures the land from invasion; secondly, it safeguards Shippijig and 

pommerce; and more importantly, because of its landlocked nature^ it 

<*- .* s 
acts as a good refuge from violent storms and dther "natural catastro-

/ 
phes at sea. 

(e) Presence of Islands, Islets and. Atolls 

The irregularity of the coastal topography* and the presence of 

scattered islands, islets and atolls can have a significant impact 

when ascertaining the breadth of the territorial sea of a state.*'A 

combination of international situations prevail;" for instance, the . 
x , - y - > 

territorial sea of mainland and island may overlap, as in the case of 

the Isle of Mght off the southern coas% of England, or as is the case 

of Grenada and St. Vincent, vis-a-vis Grenada's offshore island of 

- -v . . -; ' ! 
Carriacou and St. Vincent's Union'Island. * f 

M 

\ -
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Fic. 2. The closia-z line of a bay with a multi- Fie. 3. • A straight line 24 qiiles in length is the 

Eoutbed entrance nvay have a maximum length of ,24 maximum percutted to close a bay. In event of a 
iles, water nei-surwwics only. Individual segments mouth exce>ecing tLat distance, a closure Of 24 miles 
ust be straight "une-i.** is applied -A-.tain tne bay in such a way as to encom-. 

pass the greatest possible area of wafer. ** 

**Pearcv 
: • • / 

However, if the territorial sea of the mainland and island-is of a con-

siderable distance from each other, then what may result is two non­

contiguous areas of territorial'waters. An example of this is the French 

island of Corsica in the Mediterranean, which has a territorial jse'a sep-

arate from that of France. Martinique and Guadeloupe, two French islands 

in the Caribbean, also come to mind. There also are situations where the 

territorial, seas of two or more i-slands overlap with each other, and also 

with the territorial sea of the mainland. The island of Skye and some 

neighbouring,islands have a common territorial sea which coalesces with 

that of the insular mainland of #Great Britain (-Scotland)'. , 
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2. Delimitation of the Terr i tor ia l Sea "Jei&een States'- with Limit 

3 os it Opposite or Adjacent Coasts (Article 15- of ICNT-) *"' 

Where the coasts of two states are opposite or adjacent to each 

other, neither of the two states is entitled, failing agreement between 

them to the contrary, to extend its, territorial sea beyond*the median 

line, every point, of whicjj. is equidistant from the nearest points on 

the baselines from which the breadth of the territorial sea of each of 

the two states is measured. The above provision does not apply, how-
^ y i 

y ^, y "; 

ever,'"wife re it is necessary by reason of historic title or other special 

circumstances to delimit the territorial sea of.the two states in a way 

which is at variance therewith. 

As is evident from Figure 8, along the coast of-the Caribbean Sea 

a median line boundary may be drawn; However, the situation can become 

very complicated by virtue of the number of offshore islands between, 

let uf say, Grenada arid St. Vincent. Beginning with St. Vincent and 

travelling in a southerly direction, one encounters the follow-j 

islands:^Young Island, Bequia, Petit Nevis, lie de Quatre, JJi/stique, ̂  

Petit Qannouan, Cannouan, Mayero, Tobago Cays, Sail Rock, Union, Palm 

Is-land, Petit St. Vincent — all allegedly belonging to St. Vincent, and 

followed by Petite Martinique, Carriacou, Saline Frigate, Two Sisters, 

lie de Ronde, Jaradam, and finally Grenada. It is alleged that from 

Petite Martinique to Grenada the^jurisdiction belongs to Grenada. ' 

The distance between Grenada and St. Vincent is 56 nautical miless how-

ever, between Carriacou and St. Vincent is 36 1/2 nautical miles. The * 
' ' N / " -

pfioblem wJLth respect to delimitation of a territorial sea lies in the 
' ' • " ' / ' ' ' 

fact that one must take into consideration/the islands that exist 



4 

between the two countries. For instance, Union Island falls within St. 

Vincent's jurisdiction whereas Carriacou falls under Grenada's adminis­

tration. The distance between Carriacou and Union Island is 3 1/2 

nautical miles. Furthermore, the coasts'of these two islands are op­

posite, warranting, therefore, the application'of median line approaches 

awarding 1 3/4 nautical miles as part of the territorial sea between the 

two states. The problem we are confronted with in this example is the 

situation where the territorial seas of the respective states overlap*. 

Similarly, the distance between Carriacou and Cannouan is 10 1/2 nauti-

cal miles. This problem does not persist, however, to the south of 

Grenada with respect to delimitation of the territorial sea. Since the 

distance between Grenada and Trinidad is about 70 nautical miles, the 

\ ' 

situation is even less complicated because there are no islands or rocks 

present in that expanse. Tobago, a bit to the northeast of Trinidad, is 

closer to Grenada but still is situated a distance of some 68.nautical 

miles away. Similarly, Barbados is situated some 106 nautical miles 

east of Grenada, whereas Venezuela is situated some 71 miles to'the 

southwest. With respect, then,*to delimiting the territorial sea be-
i 

tween Grenada and St. vincent, Carriacou and Petite Martinique, Union 
* « -» 

Island and Petite St. Vincent would have*to be used as establishing the 

baselines from which the breadth of the territorial sea from each of 

the islands would be" measured. The median line boundaries are the only 
« h , " -J 

feasible and justified^jjarthod that could be employed in the situation 

in the absence of an agreement to the contrary. 

The problem that is considerably more urgent and worthy bf greater 

attention is that of delimiting the Exclusive Economic Zone between 
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•* t 

Grenada and her neighbours both North and South. Presently no* agreement -

exists between Grenada and Venezuela, between Grenada and-Trinidad, be­

tween Grenada and Dominica — Her farthermost northern neighbour in the 
f .. * ' 

Windward Islands (at a distance of 170 nautical miles) -- between Grena-,* 
~ \ s . . • • ' ..••* 

da-and Martinique (111 nautical mile's)... The delimitation of this zone 

in a semi-enclosed sea like the Caribbean will be no easy task, even 

more so in light of the varying political cultures that how prevail in 

the islands^. In addition, there are geopolitical, historic", cultural, 

social and economic factors that warrant careful consideration.. The 

difficulty that arises from an a priori application of the equidistant 

line-to adjacent states, as distinct from the application of the median 

(also equidistant) line to opposite ones, is not a monopoly of contin-

'ental states. An island "opposite" to another prima facie may actually 

constitute a situation of adjacency. 

"A median line between Trinidad and Grenada would 
inevitably fall into the adjacency relationship on 

* that point on Tobago through where, due to Tobago's , 
northeasterly thrust and the Grenadine insular chain", 
both countries would have to meet the claim of Bar-
badoŝ , (and probably that of St. Vincent). Off the 
Northwestern corner of the Gulf of Venezuela, Colom-

, , bia.,and Venezuela face both situations, opposition 
and adjacency."18 

, - . , ^ 

V--
%'^ h v 
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MEDIAN-LINE BOUNDARY H i 
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^flp'' 

'>>>*^v*^.':;' 

MEDIAN-LINE CONSTRUCTION 
COMPLICATED BY .ISLANDS 

FA. 4 , When two coasts fulfill the requirements Fic.5 .- The formula for constructing a median-
of rjeitag both o^fpotke- and adjacent to each other a line boundary enables the waters beta-wn two states 
single median-lif*- boundary «erves to divide the water to be divided equitably. Offchere islands complicate 
betw*en\them jn l*Hh instances. ** but do not prevent the princrjle of eqni-distance'from 

' „ being applicable. * * •* 
Rearcy ' ' ' 

.The problem that is presently confronting a number of Caribbean countries 

• is that many -have -advanced unilateral claims to the economic, zone; 

Guatemala in June, 1976; Grenada, in 1978; Cuba in January, 1977; Domini-

/'carffRebublic/in February, 1977; Haiti in April, 1977-; Guyana in May, 
•-" -3$. / *? 
,V-*r,. . " t o * 

197-7; .Baharfas in 1977£ Venezuela in July, 1978. Most of these claims 

- do "not- clearly and precisely indicate how the zone would be demarcated 

beyond geoer'al principles. Representatives from states bordering the 

Caribbean Sea met in Santo Domingo, Dominican Republic, in June, 1972, 

to address themselves as to, the maritime-approach to b%taken with re-

•spect to jurisdictional problems with the Caribbean Sea." -Thte Slajftto 

Domingo Declaration on the.Patrimonial Sea was endorsed by lO^of the 15 
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19 - ' 
assembled delegations'. In essence, the Conference suggested a. 

regime for the exploitation of marine resUurces in the adjacent waters" 
v 

20 
by the coastal states. Since then, Jamaica has advocated a similar 

21 regime for the entire area, namely the matrimonial sea concept. So 

far, there has been no serious attempt at convening another conference 

comparable to that of 1972;'nowever, in light of recent political and 

economic developments in the r.efiSSn; it is almost inevitable that the 4 

political community will get together to-decide on a regional delimita-

tion policy, ipso facto and ab initio. To date, delimitation is beang 

carried out bilaterally by neighb'ouring states; for example, Venezuela" -

22 and Colombia have had encouraging results. 

STRAIGHT BASELINES 

—• Conventional 
~———- Violation 

Fic. 6 . laegular coastlines or those fringed with islands may have i. straight baseline as the basis from ' 
"* S f + * • *"f*SWe " * ! '*nri lor ial «=0>ut it cannot depart appreciably"Irom the general direction ot the coast 

**Pearey 
,-»v 
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THE CONTINENTAL SHELF 

«<* 
The^Continental Shelf, a term recognized by geographers, geol­

ogists, oceanographers and lawyers, has.played a significant role in the, 

'Law of the Sea deliberations. Article 76(i) describes the'shelf as:. 

, (i) The Continental Shelf of a Coastal State comprises 
the sea-bed and subsoil of the submarine areas that 
extend beyond ,its territorial sea throughout the 
natural prolongation of its land territory to the 
outer e*dge of the continental margin, -or to a dis­
tance df 200 nautical miles from the*baselines from 
which the breadth of the territorial sea is measured 
where the outer edge of the continental margin does * -
riot extend up to that distance. ^ , 

The seabed area beyond the outer limits of the territorial sea which . 

constitutes the Continental Shelf, as discussed at length in preceding , 

chapters, may be exploited exclusively by the coastal state.. 

NORMAL PROFILE of the CONTINENTAL SHELF 
(VERTICAL SCALE EXAGGERATED) -

V* 

*>! 
DE?TH IN METERS 

fevet 

FIG. 7 , The continental shelf by geographic definition coincides with the shallow offshore waters of conti­
nents and islands, normally those not exceeding 200 meters in depth. * * ,; 

**Pearcy 
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Geography has placed Grenada in a rather unique but unfortunate 
i 

position. As was mentioned earlier, the physical configuration of the 

states, being of volcanic origin, is of special significance to the 

law of the sea since there exists a, fringe o"r" islands stretching from 

the northern tip of Grenada through St. Vincent and beyond, giving rise 

to what may correctly be referred tc^ as a chain of islands, or a semi­

circular chain of islands, enclosing the Caribbean! Sea. 

f _ 
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PAND-LOCKED STATES 

By far the most interesting geographical phenomenon that UNCLOS 

III was called upon to deal with was that of land-locked states. It is 

generally recognized-that a state which is cut off from the sea by the 

territory of one or more other states is in an unfortunate geographic 

position.. As a result of this occurrence, international agreements 

and, treaties al£oun<L-wh£reby these interior states are given thej right ., -• 

of transit through other sta"tes in order to reach the high seas. In 

* 
addition, there are always arrangements' made with the coastal states 

whereby the ships of land-locked states are entitled to use the ports 

and storage facilities of the coastal states. 

Part X of the ICNT provides for the right of access of land-locked 

states to and from the sea and for freedom of transit. Articles 124 

25 
thrqugh 132 are most important. 

RIGHT OF ACCESS TO AND FROM THE SEA 

AND FREEDOM OF TRANSIT 

ARTICLE 125 *~ -

Certain rights and privileges are accorded to land-locked states 

pursuant to the convention. These states are to have access to and from 

the sea for the purpose of exercising such rights as freedom of the 

high seas. As a result, *they are to enjoy freedom of transit through 

the territorial sea of all states; however the modalities- for exercising 

this freedom shall be worked out between the transit sta-te and the land­

locked state, either on a bi-lateral or sub-regional basis. 

Other rights ennumerated in the Articles are as follows: 

I. Exclusion of application of the most-favoured nation 

( ' clause (Article 126). 
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II. Traffic in transit, exempt from customs duties, taxes 
and other charges (Article 127). 

III. Free Zones and other customs facilities (Article 128). 
t 

IV. Co-operation in the construction and improvement of 
means of transport (Article 129). 

V. Measures to avoid or eliminate delays or other diffi­
culties of a technical nature in traffic in transit 
(Article 130). ' ̂  

VI. . Equal treatment in'marine ports (Article 131)"*.' =*-

VII. Grant of a greater transit facility (Article 132). 

3. The Notion.of Geographically Disadvantaged States 

Article! 70 of- the ICNT reads as follows: 

"States with special geographical characteristics 
shall have .the right to participate, on an equitable 
basis, in the exploitation of an appropriate part of 
the*surplus of the .living resources of the exclusive 

' •- economic zones of,coastal States of the same subregion 
or region, taking into account the relevant economic 
and geographical circumstances of all the States con-

4 cerned and in conformity with the provisions of this 
article and of articles 61 and 62." 

The notion of geographically disadvantaged states in the law of 

'the sea context could be classified as the aggregate advantage or dis-

advantage that-racerues to the state, based on its national marine 
-« 

* pct oy 
interests. Lewis Alexander attempted to define the concept by re-

t 

sorting to a number of antecedent criteria that may qualify a state as 

being disadvantaged. He does this under four headings: accessibility, 
•e 

investment; dependency and control. 

A state that has no access to the ocean is completely disadvan­

taged insofar as the resources, uses and benefits that may have accrued 

to the state had it access to the ocean. Accessibility, as defined, 

includes a multiplicity of advantages that accrue to a coastal state, 
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vis-a-vis the ocean that is denied a landlocked or otherwise geograph­
er 

ically disadvantaged state A 

Similarly, a state.that has no investment in the ocean is com­

pletely disadvantaged, insofar as economic benefits on such returns are 

concerned. Furthermore, a s.tate that is completely dependent on the 

ocean may be classified as' disadvantaged if it is deprived, through 

.climatic .conditions or otherwise^ of -any- landbased economic infra- - ? 

structure. ^yy^ 

Control, in this^ context, is related to the extent of offshore 

areas over which a state purports to have jurisdiction. This concept 

has much validity in the case of Grenada, St. Vincent, St. Lucia, 

Dominica and, to a limited extent, Barbados. The degree „of corrtrol 
• •» 

that each of these states could exercise over its jurisdictional area 
t 

« 

is limited by the fact of geographical proximity, thereby leaving â  

narrow strip of sea dividing one state'"from the other. 

The group of landlocked states, np doubt, fits into* Lewis' model, 

in that landlocked states do not have ready access to the resources' of 

the ocean, especially to the non-living resources within 200 miles of 

a-coastal state. Hence, the>30 or so landlocked states would prefer 

to have large areas of the ocean under international contijGl^ in that 

vway, both landlocked and shelf-locked coufttries may be able to sha're 
f 

in the revenues derived- from mineral exploitation or the continental 
29-

slopes and rises of other countries. They also fit into all of 

-Lewis*1 other criteria; therefore "landlockedness" is a criterjja^Jor 

" , * , / , 
being geographically disadvantaged, 30 states have an absolute disad-

i . > -
vantage; however, a great many more states -may be disadvantaged in one 
Y * * ! -. * 8 ' ,' . 

^respect or another. Thus it- i s 3afe to say that "'disadvantage" i s 

f 1467 -
/ , 
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more a relative than an absolute concept. 
* ' . ** 

A further attempt to clearly define the concept of geographically 
31 ^ -*• 

disadvantaged states was made by Alexander and Hodgson. Here, the 

criteria considered as attributing to geographically disadvantaged 

states was interpreted as/being geographical and, to some limited 

« . . . 

extent-, economic. It followed, then, that certain states with the 

following geographical and economic peculiarities were considered geo­

graphically disadvantaged: landlocked state's; shelf-looked states; > 

states with limited economic zones (distance) and limited resource 

potential within their respective zones;-states with limited*contin­

ental margins'; states in isolated oceanic locations, considerably re-
y- %. 

moved, from major shipping lanes; states producing m i n e r a l and other ^ 

raw materials which may, in time, be competing with commodities ob-

tained from sea-abed mining; s.tates which are particularly dependent *for 

the satisfaction of"their nutritional needs oh the exploitatioVUof the 
, * * « i> *. 

living resources of*the economic zones of other states of the region. 

y Another attempt to-bring Clarity to the'term,"gepgraphibai^y "*•> 

disadvantaged" was^ made by Kawenas, ^ who advocated a systems approach 

' . * *• • -c , . . ' _ -
ijn ascertaining states that could be properly described as geographic-
ally disadvantaged for purpcfee,^ of the law of the sea. -He divides them 
. * * "*W* * 
into four m a m categories' based on the benefits or pn inequities that 

' * * • « . > *" X* 
would result from the exploitation ef respurces within and beyond na-» 

tional jurisdiction. These categories are: states T?ith wide contin-

eiytal margins; states with narrow continental margins; landlocked 

states; and shelf-locked states. The .first group o'f, states» hd> jcbn-

tends, stands to benefit the most from the exploitatipn of ocean re^" • 

sources beyond national jurisdiction. The second category would gain 
- 147 - •• 
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slightly less than the first, whereas the last category, qamely land-

locked and shelf-locked states, would stand to benefit only if there, 

existed an equitable and progressive revenue sharing arrangement with 

respect to mineral exploitation within and beyond national jurisdiction. 

33' Little wonder, then, that the informal suggestion from Nepal advocated 

some sharing of revenue, albeit a graduated sharing of some of the 
V 

$30 trillion worth of oil and gas within the 200-mile exclusive economic 
t f 

zone. , The distinguished delegate said: 
"L -a 

"It is our conviction that many delegates from 
many countries would like to -see some sharing of -
*£hatv immense treasure of offshore mineral wealth. 

/ TheyX know how great and how" urgent are the needs ' -
s of poor countries for capital assistance to help ' 

them meet the urgent needs of their people. They 
know how urgent 'is the need for capital to help 
countries — and especially poor countries — take 
measures which are -necessary to preserve and pro­
tect the marine environment'" 

A number of writers on the subject so far have admitted the dif-

' •> 35 
*> ficulty of adequately defining the concept. As Professor Glassner 

t 

v observed, when applying one definition to various states participating 

"3 at UNC.l!"bS III^j^O countries could have qualified as "geographically 

disadvantage^*1. He contends that the whole concept is bizarre. As a 

substitute for geographically disadvantaged states by Ambassador Nardon 

of Fiji, it subsequently appeared in ICNT Article 70. The definition 

given therein includes only two of the previously suggested criteria, 

r > and neither the term not the definition is likely to prevent further 

-* confusion over the basic concept if applied to specific situations. -

- 148 -



CONCLUSION 

It, is generally felt that the 200-mile economic zone has created 

more problems that it may solve; one of the inescapable results of the 

concept'**is the growing tendency of states to seek solutions to some of 

the problems generated on a regional Or^ub-regional basis. As a con-

sequence, it is indeed conceivable that regional customary international 

law may become a feature of our international legal system. The concept 

of marine navigation is a growing one, particularly in well-defined geo-

graphical'areas such as semi-enclosed seas, Caribbean and Mediterranean. 

It is apparent that states bordering these seas, especially the disad-

vantaged among them, would be able to share more or less equitably as 

a region or sub-region with other states of that vicinity. 
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V 

GRENADA AND THE NEW LAW OF THE SEA 
' — 9 

•* 1. Fishiag ' >y 

* .It is generally recognized that the provisions of the Informal 

Composite Negotiating Text on Fisheries represent, a compromise that is 

- unlikely to change. A significant number of coastal states, including 

• • * » . 

Gr^ad'a, Cars«iaeou and'Petite Martinique, have enacted "unilateral"-

legislation enbodyjng the Exclusive" Economic Zone provision, Article 

» 1 " ' ' 
56 of the ICNT. As a. consequence, a number of countries have extend-

•*€ 
ed their fisheries jurisdiction to 200 nautical miles (see Annex 
" ' - 2 

Part II Section ll(-l)-of the Marine Boundaries Act. of Grenada 

establishes a fishing zone of unspecified breadth.* Consequently, one 

' would have to assume, that it is of 200 miles -since Grenada has estab-

, tished an exclusive economic zone of 200 nautical miles. 

• . Section 11(2) of the Act requires the*Master Of a foreign vessel 

used for the purpose of fishing in the zone to have on."board ,with him 

a valid permit granted by the Minister of Fisheries".* The Act does not 

contemplate bi-lateral agreements between governments with respect to 
fishing within the zone. In fact, it seeps to comtemplate a -situation 

whereby the Minister deals .directly with foreign fishermen seeking per-

-mission to fish within the fishing zone. 

Section 12(1) specifies the contents,of the permit in respect of 

a-foreign vessel. This permit must contain: "*v 

(a) the name of the-owner or charterer; 

* (b) the name of the vessel;< • x 

(c) a description of the vessel; •' '*' 

(d) a description of the area designated'for fishing; 

, f • ' s 
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t(e) the periods-of times allowed, for fishing and the 

number of voyages authorized; 
a , . . 

. -(f) the descriptions and quantities of fish permitted 

(g) t the method of fishing; 

(h) conditions respecting the landing- of fish or parts 

_̂ of fish; . 
* 

, CD the name of the port or place for the landing of- " • 

fish c'aught; 

(j) the permitted use of any"fisfi" caught; and 

(k) any other term or condition, including fees and 
« * • . -

charges payable, approved by the Minister. 

The management measures, as enumerated above, are designed to maintain . 

stocks at levels capable of producing maximum sustainable yields,"~a^ -

qualified by pertinent environmental and economic factors, and taking . 

into -consideration fishing patterns,;the interdependence of stocks, and 

generally recommended subrogional, regional or global minimum standards. 

States would be required to promote the objectives of optimum utiliza-
* , * '« ^ 

tion of the living resources in the economic ?one. As was alluded to 

earlier, a*determination would have to be made concerning the allowable 

\ catch in, the specific zone and the state's capacity to harvest these 

resources. In cases where the total allowable catch exceeds a state's 

own capacity to harvest, that state would be required to give other 
A f * 

states access to" the* surplus. — ^ — In giving access %> otKer states to its exclusive economic zone, 
* 

the qoastal state wouM lie required to take into account all** relevant 

"' f 
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factors, including, for example, the rights of landlocked and ge"*o-' • ° 

5 / graphically disadvantaged states and traditional-fishing practices. f • 

2. .Grenada's Legislation and the ICNT Text Concerning ^^ 

Management Responsibilities - ,* ' . 

I 

There is very little conformity with respect to Grenada's sta-

tute and the Text. Like'most traditional fisheries legislation, Gren-

ada attempts to manage her fisheries resources through licensing of 
v 

^fishing efforts and through the prescription of conservation measures. 

It appears that the main thrust*is designed to provide revenue rather 

than to serve as a prime tool for an effective fisheries management 
* - ! 

system. -Pursuant to Section 12(1) of the Act, the only cpnsideration 
' that may hint at some form of management being contemplated is with 

^ ' ' \ 
"reg'ard to 12(l)(e), (f), (g) . It could be generally- inferred that; 

the underlying criteria for. granting of lieences do not include man-

1 
agement and conservation considerations as a top priority." 

*, , The Mexican legislation» forfexamp,le, provides that the aim of . . 

management and conservation measures is to ensure that the living re­

sources of the exc*}*y3ive economic zone are not endangered by over- • 

exploitation. Their legislation-places an obligation on the Federal 

Executive Branch to tal̂ l proper management and conservation measures. 

* 7 " • . 
The relevant Portuguese, law provides that th*e ̂ 'Government shall enact 

- * > 
and enforce regulation of Visiting in the exclusive economic zone, includ-

ing inter alia (d) Protection, Conservation and Management of the living 

r • • 
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. ^ 8 
resources of the exclusive economic zone". The laws of^the Bahamas, 
... 9 . . : * 1 ^O' ^ 

Fiji, and the United States show a great deal of similarity with re­

spect to management principles. They seem to contemplate conservation 

and management principles as being vital to the survival and constant 

'reproduction of the living resources. As a result, the^r legislation 

reflects measures designed to rebuild, restore or (mlldntain fishing re-

sources and the marine environment, thereby guaranteeing^ a steady supply 

of foocr and recreational benefits on a continuing basis./ They seek to 

avoid irreversible or long-term adverse effects and to assure a future 
. * * * * 

choice of options for the use of these resources. The determination of 

the total allowable catch or, in the case of the Bahamas and the United 

States, the optimum yield, is to be'based on the maximum sustainable 

yield as modified by relevant economic, social or ecological factors-. 

An identical definition of total allowable, catch is given in the New 

Zealand legislation. Furthermore, the .-definition of optimum yield 

in the Bahamas and the United States stipulates also the* greatest over­

all benefit to the nation with specific reference to food production and 
* - 11 1 ? 

recreational opportunities. Australia, and the U.S.S.R. legislation 

recognizes the notion of "Optimum Utilization" as an objective but does 

not define it. This notion is also expressed in the Gambian ° legisla­

tion as the aim of" fisheries management and the basis for the*prepara-

tion of fisheries management plans. There, 'optimum utilization and "'the 

determinators of the total annual catch are to be based on assessments 

of potential average.yields from each fishery'and take into account all 

* 14 J 

relevant biological, Social and economic factors. The Gambian legis­

lation, like the U. S. .Fisheries Conservation .and Management Act, requires 
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the preparation and periodical updating of f isheries management plans. 
» 

Reference is made in a few laws to the need for harmonization of manage­

ment resources at the regional and«.subregional levels, and for the ' 
** . ' 

. * « , — •• 

taking into account of recommende.d subrjjgtonal, regional or global 
* s -

standards in establishing management measures and, in particular, in 

establishing the total allowable catch, optimum yield or optimum utili-

' ' . 164, -̂  

zation of the fishery resources. • ' * 

Grenada cannot benefit direStly from the 200-mile fishing zone 

claimed because of geographical constraints. On the one hand, Trinidad 

ancTVenezuela are' only" some 90 miles to tl̂ e south and southwest respec­

tively, j On the other hand, Grenada is met by St. Vincent, about 23 

^~, miles due north, and Barbadoes, between 80 and 90 miles northeast. In 

jK- either direction it is difficult to acquire more than 100 miles. It 

therefore becomes necessary that some form of regional or subregional 
-> * 

arrangement be entered into with a number of these islands, especially 
'• ' t? ' : 

.the Windward Islands, s"o that they may be better able to implement a 
v - I . '* 

comprehensive management programme f-or the better management of- ime 

living and non-living resources of the" oceans around their shores. 

^ ^ At this juncture, it is interesting to note that Part IX of the' 

tICNT jddresseg itself to co-operation among states bordering on an en­

closed or semi-enclosed sea, defined in Article" 122 as a gulf^-Jbasin or 

sea surrounded by two or more states and connected to the open seas by 

a narrow outlet, err consisting^ entirely or primarily of the territorial . 
.. - ' _ . < * , > / 

seas and exclusive economic zones,.of two or more coastal states. Both * 
• ' • - , ' ' ' , - . - • > -

the Caribbean Sea and the Gulf of Mexico qualify under this definition. 
r - \ •" *-

The Text provides" that states are under an obligation to co-operate in 

- 4this regard (should.the current draft be "adopted) as follows: 
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, Article 123 
t 

- - Co-operation of States-Bordering Enclosed 
-» ' — . 

Or Semi-enclosed Seas 
r - , 

States bordering enclosed or semi-enclosed seas should co-operate with 

each other in the exercise of their rights and duties under this Conven­

tion. To this end they shall endeavour, directly or through an appro-

priate regional organization: 
(a) To co-ordinate the management, conservation, exploration 

and exploitation of the living resources of the sea; 

(b) To co-ordinate the implementation of their rights and 
duties with respect to the preservation of the marine 
environment; - -

(c) To co-ordinate their scientific research policies and 
undertake where appropriate joint programmes of scien­
tific research in the area; 

(d) To invite, as appropriate, otnfer interested states or 
international organizations to ©^-operate with them in 
furtherance of the provisions of this Article. 

The Caribbean Sea certainly falls within the guidelines as ennumer-

ated and, as a consequence, a viable regional organization could be es­

tablished pursuant to 123(a) to co-ordinate the management, conservation, 

exploration and exploitation of the living resources of the sea. A 

significant number of regional groupings has taken place over the last 

* J 
five years with the explicit intention eft conserving and protecting the 

marine environment. These groupings câ ie about as a result of the rapid 

deterioration and degradation of the marine environment in certain semi-
"Ik - ' 

enclosed areas, such as the Baltic and the Mediterranean. This deplor­

able situation forced, or otherwise compelled, the littoral states of 

these regions to submerge their ideological, political, cultural and> 

perhaps, re^gjlous differences and conclude important international 
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instruments, ̂ sueh as the Convention on the Protection of the Marine 

Environment of the Baltic Sea Area"(1974) and the Convention for the 

Protection of the Mediterranean Sea Against Pollution (1976). This was 

followed by the 1978 Kuwait Regional Convention for Co-operation on the 

17 
Protection of the Marine Environment from Pollution. 

3 . Possible Innovations to Grenada's Fisheries Legislation 

Many coastal states,' including Grenada, that licence foreign fish-

* -* * "" 

ing operations provide', at least in* theory, for the implementation of, 

management measures of some sort — such as minimum mesh or species 

.size — contained in the basic fisheries laws and regulations, tn the . 

case of Grenada-, the permit granted to foreign fishermen may contain 
s 

th£ descriptions and quantities of fish permitted to be taken. How­

ever, the Act does not stipulate theIseientific basis upon which such 

decisions would be premised. 

For instance, fairly stringent management controls are exercised 

over foreign fishing operations in the legislation of Canada and the 

United States. The licences for foreign fishermen are made subject to 

stric-t quota limitations. To effectively enforce such, measures, a 

system of scientific monitoring is put into place in order to terminate 

the activity once the quota has been reached. 

In a number of jurisdictions, restrictions are placed on the areas 

within which foreign fishing vessels are allowed. Regulation of this 

type has a double effect; on the one hand it serves as a good conserl 

tion measure, and on the other hand it protects local fishermen from 

19 
undue competition from foreign fishermen. Countries such as Brazil 

have implemented a system of vzoning whereby fishing .areas up to 100 

\ 
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miles from the coast are reserved for local fisheries; in;,Ecuador up to 

40 miles from the coast; in El Salvador and Uruguay both 12 miles from 

20 * • •"*,' 

their coasts. • '• 

a . Reporting Requirements and Observers " . 

A number of coastal state legislations require foreign ships to 
* * * . ' * 

report upon entering into the fishery zones, commencing fishing opera-

tions, ceasing these operations and departing from the zone. Canada has 

an elaborate system of monitoring foreign fishing fleets, whereby during 

the period of fishing operations they are required to maintain log books 

showing position, effort, catch and other relevant data, such as trans-
21 

shipment of catches. Canada also places observers on board fore.ign 
vessels. Thes'e observers'are given access to vessels and their facili-' 

ties, such as radio communication equipment, to enable them to better 

22 
perform their duties. The Canadian legislation makes it a condition 

4 

for any licence issued in respect of a foreign fishing vessel that the : r 

Master of the vessel comply with instructions given to him by authorized 

oificials of the flag state in respect of any programme of sampling, 

observation or research as requested of the flag state by the Minister. 

The fisheries legislation of Fiji and New Zealand contain certain 

provisions as a condition for fisheries licensing. Of particular note 

is that if the foreign, state should undertake to conduct specific pro­

grammes of fisheries research in the zone, the results of such programmes 

are to be shared with the coastal state granting the licence. 

b. Enforcement 

Article 73 of the ICNT recognizes the right of coastal states to 

take such measures in the exclusive economic zone, including boarding 

i 
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for inspection, arrest and judicial proceedings as may be necessary to 

ensure compliance with its laws and regulations. Arrested vessels and 

their crews are to be released promptly on the posting ,of reasonable 

bond or other securityr* Penalties are not to include imprisonment in 

the absence of agreement to the contrary with the states concerned, -or 

^,, 
other form of corporal* punishment. Where foreign vessels *are arrested 

or detained, the coastal state is to notify the flag state of the action 

taken and the penalties imposed. ' 

Grenada, in conjunction with her neighbours, stands to benefit a 

great deal from certain regional management measures as outlined above, 
* A 

with regard to conservation, reporting, research and observatory re-

quirements. These measures, although not spelled out in Grenada's leg­

islation, are considered fundamental to the implementation of an effec-

tive management programme. Such a programme for .Grenada can only be 

done with the co-operation from the other Windward Islands, such as St. 

Vincent, St.. Lucia and Dominica,." 
t 

4. Pollution 
* 

Beginning as far back as 1945, man's perception of the ocean had 

begun to undergo a drastic change. He began to look at the x)'cean no 

longer as a surface area to be traversed'but as a resource to be con-
* 

served and harvested, ahd as a-natural environment to be preserved and 

24 *' ' *' 
protected, y. A 

-± S * 
/ •> 

The first successful attempt at glolbal uniformity of anti-pollution 
/ 

law i*^ worthwhile significance was^ tfie convention that emerged from the 
* >> y 

' y - • 
International Conference on Pollution of the Sea by Oil, held in London 

25 . / 
in 1954.. This conference "was attended by 42 nations- which adopted 
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articles establishing certain defined zones, within/which the discharge 

/ 
of oil and oily substances from tanks and bilges of ships was prohibited. 

Permissible dumping was to be carried out "as far as practicable from 

26 . \ 

land".. The Convention also required vessels lof signatory states to be 

equipped with appropriate pollution avoidance facilities and the ports 

of these states to be fitted with proper disposal and treatment facili­

ties. The ships of these states were also required to carry oil record 

books. In spite of these measures, the succes-s'-of the convention, in 
-* * 

retrospect, was minimal since the jurisdiction to prosecute offenders 

was entirely at the option of the flag state. The coastal state pos-

sessed very little power in this regard. Furthermore, the convention 

was limited in its application since it restricted itself to pollution 

& of the seas by oil and exempted from its control states that were not , 

signatories. 

The 1958 Geneva Conference of the Law of the Sea gave some atten-

tion to pollution. Article 24 of.the Cony©*^tion on the High Seas pro­

vided as follows: 
"... Every state shall draw up regulations to* ." 
prevent pollution of the seas by the discharge 
of oil from ships or pipelines or resulting , , 
from the exploitation and exploration of the 
seabed and its subsoil, taking account of^exist­
ing tr.eaty provisions on, the subject.rt 

Article 23. provides: 

" Every state sftall take measures to prevent »• 
pollution of the- seas from the dumping of radio­
active waste, taking*into account any standards 
and regulations which may be formulated by the 
competent international organization. 

2. All s-feates shall co-operate with the competent 
international organizations in taking measures 
for the prevention of pollution of the seas or 
air spaqe above, resulting from any activities 

. " with radio-active materials or dither harmful agents.'2'7 
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The 1958 Convention on the High Seas established no international stand­

ards or regulatory machanism of global application. In fact, coastal 

states were at liberty to impose regulatory measures in waters within 

their jurisdictions. It was not until the inauguration of UNCLOS ill, 

and particularly at the Second Session held in Caracas," Venezuelatin 

the summer of 1974, that serious consideration was given to tne question 

of marine pollution. . = 
i 

a. Coastal State Jurisdiction to Implement Measures in ICNT 

Article 212 provides as follows: 

lrf States shall, within air space under their sovereignty 
or with regard to vessels or aircraft flying their flag 
or registry, establish national laws and regulations to 
prevent, reduce and control pollution of the marine en­
vironment from or through the atmosphere, taking into 
account internationallly agreed rules, standards and 
recommended practices and procedures, and the safety of 
air navigation. 

2. States shall also take other measures as may be necessary 
to prevent, reduce and control such pollution. 

3. States, acting in particular through competent interna­
tional organizations or diplomatic conferences, shall 
endeavour to establish global and regional jrules, stand­
ards and recommended practices and procedures to prevent, 
reduce and control pollution of the marine environment 
from or through the atmosphere. , . 

There is no doubt that coastal states have the right to implement prevent-

ative and control measures in the territorial sea and the air space over 

that sea in order to reduce the pollution of the marine environment. . 

However, this right is subject to the provisions of the Convention re­

lating to "innocent passage in the territorial sea". In this regard, 
'••?*»#' ' • f * 

it is interesting to note Urticle 19, Paragraph 2(a) which stipulates 

that passage ceases to be innocent if the vessel commits "... Any act 

of willful and serious pollution, contrary to this Convention". Article 
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21, Paragraph (2)' tends to restrict the coastal state's power, since it • 

is denied the right to set design, construction, manning and equipment 

standards for foreign vessels. The coastal state can still exercise a 
• -

significant measure of control as to the fitness or seaworthiness of the 

vessel to undertake further voyages once it- is within its port. Article 

219 provides that, "States which have ascertained, upon request or on 

their own initiative, that a vessel within their pdrts or at their off­

shore terminals is in violation of applicable international rules and 
-*. 4 

standards relating to seaworthiness and thereby threatens damage to the 

marine environment shall, as far as practicable, take administrative 

measures to prevent the vessel from sailing." 

Canada has implemented a rather comprehensive pollution prevention 

programme which is effective in ascertaining unseaworthy vessels. In 

July 1976, a voluntary reporting system applicable to all waters off 
, no 

Canada's Eastern Seaboard was initiated. In October, 1978 the Eastern 

Canada Traffic Regulations (ECAREG) made this reporting system mandat'bry. 

The system works as follows: all ships of 500 grt. or more entering the 

ECAREG zone from a berth or from the open sea are required to request, 

twenty-four hours in advance, a clearance to enter from the Traffic 

Control Centre. Clearance requests must be^accompanied by'~con"fi(rmation, 
. <- • . ' \ 

such as the identification of the vessel and her Master, positionj, course, 
i 

speed, destination, estimated time of arrival in the traffic zone*, the 
nature of her cargo, draft, and any deficiencies in machinery, equipment, 

29 
or navigational aids. Whilst within the control zone, ships are re-

quired to notify the Traffic Centre of any accident or fire on board the 
* 

ship, any defects which occur to machinery or equipment, or any other 
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ship in apparent difficulty, or having malfunctioning navigational aids, 

or any pollutants discharged or sighted. With such information, the 

Centre can determine whether to enforce the provisions of-Article 219. 
* << , " , • _ 

Grenada does not have any legislation'in regard to the pollution of- . 

her marine environment by vessels; however, y»e pertinent sections of -» 

the ICNT already cited,, and the Canadian experiment as outlined above, 

are important areas -that future legislators should.address. Further to 

Article 221, Para.(l), Grenada-has the rightfl* - ' 

"... pursuant to international,law., both customary 
., .and conventional, to adopt and enforce measures be-
" yond the ter-ritorial sea proportionate to the actual ~ 
or threatenedMamage "to protect their coastline and .̂  * 
related interests, including'fishing, from pollution - '•*' -
or threat of pollution following upon a maritime 
casualty,'which may reasonably ̂ e expected'to re- , 
suit in major harmful consequences." ̂ 0 - . .-- " ' 

• ' ' , . . ' j ^-

•' -
Grenada has the right to implement national legislation* to reduce and 

control pollution of the marine environment from land-based sources, in- . 

eluding estuaries and.pipelines, pursuant td^Article-207. Similarly, it • 

-has the right to implement legislation'with respect to pollution, fro'm sea-' 

bed activities (Article 208),, dumping (Article '210) , and pollutibn from 
<. „ " 

vessels (Article 211, para. 6). , • v 
" *"*" * -"\ " 

The crucial question that one must ask W f how effective is.nation— -

al legislation in its attempt to reduce and control pollution of the 
. ' - . *• - . _- * ' . - r « • - - -

marine envi>onmeart? The writer submits that as a^unit , Grenada's l eg i s -

lat ion wi l t ¥er"ojr* Tcittle effect . Regional co-operation i s v i ta l* in the 
• * 

- ii • -

case, of the eastern Caribbean states if pollution abatement measures are 

i 
to have any effect. 

• 

b. Coastal S^ate Jurisdiction to Enforce Measures* ' ' I 

Apart from̂ fcfae legislative competence of the .coastal state, the 

A 
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o 
.enforcement powers contained in'Article 2jp0 a»e somewhat-"stringent. It 

would be Grenada/s prerogative to incorporate tHe measures as outlined e 

in 0Artic,le 220-into legislative enactment. The enforcement powers of the 
• * . * • - - -

- * - « * . - - - • • • 

coastal state#extend oeypnd the territorial seas to the EEZ. Th*e coastal 
• » • ' » ' ' •' - - J * • - , •* 
* A • ^** © , < 

s t a t e i s ^ p o w e r e d , pu r suan t to A r t i c l e 220, Paragraph ( 2 ) , t o undertake 
a - * . ». • ' . ' . /- ' ' 

« . T ^ 

p*hysical "inspection Ibf the' vessel relating' to the^violation and may, 

when warranted® by the evidence of the easel, cause proceedings, including 

« ' ' '-' f . ' * ' " ' ' ' 3 1 * 
detention of the vessel*, to be taken in accordance with its la*ws. 

• * . * .. X ' '• 

' > . • * ' '• * x •' ' * ' • 

Similarly, where a vessel navigating in the exclusive economiei_zone com- -*• ' * . 
'. * * * 

raitsva violation causing major damage ore threat of major damage to the 

coastline, or to any resource tif the-territorial se'a or exclusive economic 
• i, " © •' • > . 

zone, that state may"prosecute (paragraph 6). ^However in both.situations, -

paragraph f7) provides that if financial security is "appropriately" pvo-

idjthe of fending 'vessel -shall be allowed to-proceed. - - , 

'Grenada, has, not yet addressed itself to .the implications <Jf the pro-

" ' • *•""*-•*• J§*4 \ i ',. •.._* '--*••" ^ * • • • * ' K ' • • • - . 
•A visions of tlw IQĤ ""wTth-respieet to marine pollution and to the potential 

' * - f--'- V / _ , Y ' ' • •*"-' * • ** 
a ' . ' regulatory control .she <2*0„uld possess over her marine environment. -The 

' * / * - . ' " r • • ' < -

• author has .endeavoured, in a rather ad1 hoc manner, to enumerate the rights 
y- ''• ..-*»: * . v*.,- . ' * - if , ' * -*' ^ *mm - • ' ' 

of a coastal."state in implementing rules and stahdardlgpror the prevention,. 
' U * * , '. " > „ . . 

., reduction and control of .pollution If rom vessels, and .the'remedial pf<̂ -..„ *"-
• * '\ • . ' '• ' '- - • 1- '. '•-, r • -,-"•. 
** -, * eedures -at *'its -disposalT * * • • , ' * ' ' . 

.,,, *» The, Caribbean Sea is, a very ecologicallyuielicate area in that the '• \ 
' i ,» • -• * - • " \ ' * ' 

**" ' ' - ' . " * - • > " • ' - \ . 3 2 
" .£oastal eQO-sysstem is described *as a closed sy,st®Hk The introduction ^ 

• *'*' . .' 0 - . * - ' . -. • . « . ' • ' . ' • 
" " o f l a rge . amounts, of tox ic substances, i n t o the ocean dest roys the d e l i c a t e . 

""* T«. ' « ' • • - * ' " - • " ' ''k 

_.***.* , * "hralarice tha""t i s matint'ained, tht*Gugh a complex,process of ox id iza t ion in 

D -,. . *, t r o p i c a l "waters'. .To "avoid regional .catastrc/phies in s"emi-enclosed*.seas 

* 
i * 
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like the* Caribbean, the United .Nation^ has instituted an Environmental 

Protection Programme either to .prevent undue pollution of such regional 
* ' ' r 

seas or to clean-up polluted regional seas. 

UNEP (United Natioi*® £nvironmental Programme) has a unique role 

among various* U.N. agencies. It . i% not as operational as ,FAO, UNESCO, 

WHO and suchlike because it does not; go into the field to execute pro-

jects. Instead, UNEP starts a programme, provides the initial impetus, 

then withdraws. The first time that a regional approach waa, specific­

ally endorsed by UNEP was in 1974.* The Gqv^friing Counoil of the organi-

zatiorf1 expressed its mandate thus: , # --* * 

*> J*&0 ** Priority should" be given to regional activities"**with *~* 
• - * the possible establisTEiment of. a 'Program Activity 

Center in*the Mediterranean. • -" - . 
' ' ' ' ' - ' ' ^ 

2. UNEP should encourage and support the preparation . , w 

of regional agreements and conventions on the|pro-
tection of specific bodies of water. ' _ » • 

' ' ' - ~*' -
It is the writer's hope that,Grenada, in conjunction with her neighboursT 

» ' , » =y . 
will embank on a regional approach with the assistajp.ee of UNEP to moci-* 

- " ; • 

tor,and assess the impact of marine pollution on the Caribbean Sea.,' 

5. Delimitation v . \r * — 

. •*. ' « - ' • 

a. Present legislation ofurenada "with respect to, delimitation 

,In Part II of thc-Marine Boundaries Act-No. 20,- 1978'concerning . • 

\ , * y" , fe '' • " » 

the economic zonaf Section 3, Paragraph (3) provides as follows: ""•* 
V »* .f - - " • r • * 

(3*) :\-Notwithstanding subsection (1), where the median , * 
"%ine as defined by subsection ,(4) between Grenada . «J 

_' M and any adjacent or opposite state is less than 
9 200 miles "from the baselines "of the territorial' ' 
,*.- Waters,, the outer, bouridWy limit bf the zone shall - * i 

be*that fixed by agreement between Grenada and 
<$, . .• that other state,, but wher.e -4here is no such agree- """"" 

v ment, the outer boundary limit shall be•the? median, - ' '. 
line. [Emphasis added] • •*"*> 

«? 

\? 
,y 
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(4) The median line is a line every point of which is 
t equidistant from the nearest points, of the J5aseline's. 

of the.territorial waters, on the one hand, and the , 
corresponding baseline's of the territorial waters 

'. . • ' - x .- of any adjacent or opposite state as recognised by 
** ' the Minister, on the other hand. ' 

Grenada, in the absence'of agreement, wc*uld resort to tne median line ' 

standard in its efforts to delimit maritime boundaries. It should be 
' "" "- - -

• . , • J 

noted that the median line has inhibiting aspects in that between 

• Grenada-.and Trinidad it may be equitable, but between Grenada, and 

Venezuela the use of the median line equidistance•approach may lead 

\- *-. to inequitable results. ^ ^ ' • 

*' $. Formulation of the rules for delimitation in the ICN-T 
' ' '- " ' " y 

' j -Discussions during the. Ninth Session .of the third'United "Nations 
# - t 

Conference on the Law of the Sea, with respect to the formulation of . 
the rules of -delimitation of. sea boundaries between states with adfja"1-

- * • ' V * ' * ' * " - - • . * . • . 

x •" _ 

cent or opposite coasts, culminated in a compromise treaty .text .on 

^delimitation. Before^th,is apparent compromise, two prevaili'ng^views 

% „ traditionally "dominated the inexhaustible debates concerning the rule 

that'should .govern- delimitation of maritime boundaries. ' 

One theory would base delimitation*6f sea boundaries between. 

. .states with adjacent or ooppsite coasts on ajrulsg- that allows maximum * 
» » * * " " " • • . * . * , - * . 

* flexibility, in order to accommodate t"he" great diversity of geographical 
I •> -35* ' "" * ' * ( 

„ situations. "The proponents of.;this viewpoint would-'quite simply 
-* ' h 

' , ' leave the matter to be settled sole%e-by the-"parties themselves "by. 
"" ' '' ^ & agreement." At .the 19̂ 58 U.N. Conference on the*Law of the Sea, a 

"' member of the Venezuelan delegation, "tĵ mmdnting, on a proposal which 

favours the median line onlj*as a criterion for -delimitationt observed 
\ * ' * ' * • ' \ v . 4 

that different "situations existed in various parts of the world .defying 

t - * ' -
.. ' ' f --jr. ' ' " \ ' 

/ C .. • ' . ^ 
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- the adoption of a general rule applicable everywhere. He thus recom-

,mended that "the jquestion should, therefore^be left to. the states 

-concerned to settle, since they were at once the most interested and 
* ^ * 

' 37 * 

best informed parties." / - , 

' . The other position, -Insists that definite" rules on delimitation 

,jnust be drawn up so that courts and tribunals may rely on their guid- . 

ance when assisting states in the* settlement of delimitation problems^. 

In fact, they advocate the, inclusion in a treaty of clear and unambig­

uous rules, on delimitation, thus going beyond any provision that simply 

^requires the parties to a delimitation problem to settle it themselves • 
38 

by agreement. * , 
, V . " * " - • fs . ' -
AtT'tKe.Ninth Session of the Negotiating. Committee No. 7, Judge 

• ? * * 

E. J. Manner, Head of the delegation of Finland and Chairman of. this 

* * '. . . - * 

Committee, guided the discussions on the issue. Two basic positions on 

the prqper standards for delimitation emerged. One side advocated the 

^'median or equidistance line" as the standard to be adopted, whereas 

the other^n&le;; purported to. favour a delimitation standard relying on 

9 "equitable principles". Articles 7,4 and 83 mentioned both standards 
.. •« "-''" . - « 

-* 39 
- and therefore-were unacceptable to the suppotiers of either position. 

& , ' . ' . ' * ; - • m 
-40 " -

A number,'of delegati-pns submitted informal .suggestions that they felt 
. , " ' . ' • * • ' * 

might be acceptable ;to all parties; however, no compromise was reached. -
•• _ . 

As Judge Manner indicated, i$» submitting his~*6ug*g**estion' as Chairman, 

"The following tetcfc does not reflect any final compromise reached in 

Negotiating Group 7 but indicates tjie Chairman's assessment of alterna-
»«,t - - , * » -. • ' t, 

' -" - • • ' ' . • • 4jL 
tives which might, in time, secure a< consensus at the Conference.",' 

p, - __*/ .- \ • . • y . * • . ' • " / . < • * ' • / " . - . * 

1 " • Advocates of the median-equidistance' line, standard insist .tnat/tt is ... ;•' ^ 

- • - • ' . , - - • • . - *- y '.'-•' '..-- - -

-# 

.-- ter- '. . ' / • ••/ ... ..,y' -s 



the principle of international law governing" delimitation-cases, based *' 

' . • - . " 4 2 
on Article 6 of the 1958 Geneva Convention on the Continental Shelf. 

. . . . . . » *• ' - • * 

The-proponents of "this, standard claim that it *is based on facts-and 

not on philosophical notions of equity; they further suggest that an 

equitable principle standard must be linked, to cpmpulsory judicial-' Set-
43 ' * 

tlement. procedures. v '• 
* "r * 

i * ' * 

c. What impact Would a final compromise position'on 

, delimitation have on Grenada? . 

' * * o o 
Grenada„is located about 12 North latitude and 61 41',West longi-

..tude. It is surrounded by a number of*.states at varying distances from ' 

'• • ' • ' ; " • " . - • ' " . " * * - " ' ' 

"the island*-itself. The island of St. Vineent is about 56 miles north; 

whereas Trinidad-is about 70 miles south'^Barbados, the furthest 

"" * * -» " - *" 

island east is about 122 nautical miles'Vfrom. Grenada; St. Lucia is 

-abouf**92 miles north, .Dominica about 17Q,-miles,. whereas Venezuela is 

about 71. miles to the 'southwest. At .sojhc point'"Grenada wouj-d have- td" 

consider delimiting- her maritime boundaries, territorial sea", exclusive ^ 
economic zone, and continental shelf'i r̂ rfA'cle" 15«, as-•spelled out inv" 

N . -. , . . - . ...... -* . • . . . _ 
« . * - * - - . - -

the ICNT, would be an acceptable standard fortimplementation "in the ab- ^ 

* . '- , . ' > ' X "*".•' 

sence of agreements wtth neighbouring states.. It can be expectedr 
— • - . ' , ' , * * * ' - * 

ever, that some countries in the region may stress e$uidist* 
t"•• , * ? * <* * * i * - — 

* , * fe " • -"' 
/ * " *** * * 

foremost delimitation method, while others may advocate equitable 'prin-
• • » . * " * » • . • - " • . . - • « & - ' - ' 

' -4*4 -**•,*« . » ' . • 
'. ciples-. It wduld be oaly ̂ through honest negotiation; and compromise" 

' ••' % ' ' • ' '"i ' —*-*?. i ' " i 
. . • - • * * * * • • ' . " " * " • 

/• t h a t these problems cotrld. -fie e f f ec t ive ly sejztled^v "Venezuela, .given * * •*• . 
TIP ' '• - • * . - • 

some d i r ec t i on in thi*s* regard, . .enterdd in to a f i s tdng agreement in 1.9:77 
* « * ' * *' < -*•' ' ' •' - . V * :•"*' .-" *--- *••' . : ; > - . • , - : . ' 
* with Trinidad and Tobago. In additi'onVVtvKj economic zone delimitation 

. - * • -.. - - - . • • ' - • - ' . . - • • • . • • * 

' * . fU»* "v-* * ' - . ' - - - , =t' ' •' 
treaties- were concluded almost siBtultaheously .in .1978 '—..one witjj the •',"-* % 

. % *•« ' " ; *" A,- * ' * •* " -.* • • * • '•'*** 
: .-,• • . - • * " " . .'•' • - -^ • ,- K ' • . • '-- •''•* 

' . * - • ' * • « , " - • . / 

. , . - " " " • . . • : - • . . 

' > . '. - \ - • .- '"."'.- * * •. 
- ; * * . » - • " " ' ' ' • * . " . . * 

' - 1-69"-- * . -"• *' * •' ,*'...,*./ 



~-".i-4' 

United States (Puerto Rico and the Virgin Islands) and the other with 

the Netherlands and Dutch Antilles. These agreements fell within two 

45 separate sectors of the Caribbean. 

A look at any hypothetically-delimited map, however, reveals a 

great deal of inequity that can only be overcome through diligent nego­

tiations.. Only Grenada, for instance, recognizes Aves Island in delim-

. -iting.its boundary with Venezuela. It is said that the dividing line 

between Venezuela and Aves Island'is based on equidistance; the line 

could therefore be negotiated'. Consequently, it is possible for Gren-

_ada to consider Aves Island as*a ."special*circumstance" and raise the 

--1-,.'.;quelstion of inequality. In dealing with this matter, one-may resort 

:-yr-sy--:' . _ to-:.th§ judgment of the International Court of Justice in the North Sea 

-V;. '•".'" Cofiti-nental Shelf cases, wherein it"sdemonstpat.es the absolute inequality 
i ^'—: - ~yy- -^ryyyy.Ki, ' . - k 

•^ " -„ -" of -isqeh/lines' -when the coast ha*s a special configuration or when "spe^ 

-""-'-A':„-.?' -r ci-ai -circumstances'" exist. * . ' A 

-->- ..""_. ' • vGreinada^ will not agree to arbitrary geometric median and equidis-

y.'.---- '""-. tah't ijxnefe, nor will spe accept that zones of offshore foreign islands,s 

y ~ ' * ^ ̂ which allegedly form part of Grenada's zonê ,. seal her coast .off from 

''-'s'^-y'y 'yyi- y^yy^- * * -

/ l -'-'- he'r tridiftional navigation routes. It is worthwhile to observe that 

y-,-'•''"-'-' ,. : Vene;zuefe_* s zone pushes northward in tl\e Eastern Caribbean by virtue of, 

- :.-" • Aves Inland, which is,also traditionally referred,,to by fishermen as -

:... Bird Island. . . .-_ • "- ^ , .;- - .- :-, „ ** / " ' 

* * i tt is inevitable that Grenada .mu^t-resort to the' app&catfon pf _ - . 

, equitable principles in its attempts to delimit-paritime boundaries* .-•.,. 

' To this end, the judgement as delivered by» the.International-Court';of* 
' -. - Justice in the North Sea .Continental.Shelf cases.can serv*© as a guile 

. . - • - . . - * . . * • • A * - • '-• 
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to Grenada's approach to delimitation. The ideas as outlined by the 

Court are wgrthy of mention. It is stated thus:. 

. (a) The Parties are under an obligation to enter into 
negotiations with a view to arriving at an agree­
ment and .not merely to. go through a formal process 
of negotiation as a sort of prior condition for the 
automatic application of a certain method of delimi­
tation in the absence of agreement; they are under 
an obligation so to conduct themselves that the nego-
iations are meaningful, which will not be the case 

when either'̂ of, them insist upon its own position 
\ without contemplating any modification of it. 

{h) The Barties are under an obligation to act in such 
a- way that, in the particular case, and taking all 

.* " ' the circumstances into account, equitable principles^ 
are-applied.- For this purpose the equidistance 
method can be used, but other methods exist and may 
be employed, alone or in combination, according to , 
the areas involved. 

, r(c) . •- For the reasons given in Paragraphs 43 and 44, the 
*** Continental Shelf of any state must be the natural 

.y prolongation of its land territory and must not en­
croach up.on what, is the natural prolongation of the 
.territory'of another state.4-7*- -

The-main function of this concept, in the Court's view, is to redress 

-*v * • - ' 
the inequity which may be the. result of utilizing "th^ equidistance 

' • • " , ' ? " ^ m 

* . . * ' ' ,' . • .48 
method as a mandatory rule in all,situations'. However, it should be 
-'->...'./"-, . • - * 
emphasized that there are certain geographical inequalities that cannot 
be remedied by the equity. Grenada ,suffels from a few such geographical 

• - « -5 

inequalities, inter atia^ a "short coastline, shelf-locked, and the pres­

ence of foreign offshore islands.within,12 miles of her,coast. These-

factors should be taken- into consideration' in order to achieVe an equi-

table delimitation. ' , . « ' . . -
A number of countries continue -fD emphasize that delimitation of 

maritime^ areas should be eiififeted by agreement, in accordance with equity. 
•ir**c" J" • * ' » ... 

~my . . . ' " ' . . . •' - • -.,-w' 
.The-lS^ower African Article on,.the. Economic. Zone echoes this 'claims 

. •'--" 171 -



. • • / 
/ 

t (i) The delimitation of the Exclusive Economic Zone 
between-adjacent .or opposite states shall-be done' ', 
by agreements between them on the basis of prin­
ciples of .-equity; the median line not being the 

:-• only method of delimitation. ; / 

> (ii) For this purpose, a special.account shall be taken ^ 
of geological and geom^rphological factors\g well ., 
as other special circumstances which prevail*. * ' 

As "was suggested by Kaldone Nweihed in dealing'with an area as 

complex as** the Caribbean: 
i 

"Some help may be derived by determining the horizontal 
axis or general median <line that would separate the 
waters adjacent to the northern, coast of South America 
(Costa Firme) from those of the Greater Antilles (Cuba, 
Hispanipja>„3.nd .Puerto Rico)^_ roughly^.along 45°-~North, 
allowing for bulges when insular territory projects the 
sovereignty of a state across the opposite side of such 
a line, as in the case, for example, of Venezuela's EEZ 

. • * ' penetpating into the northeastern Caribbean due to the 
'<• '\ " location of Aves (Bird) Jsland. [ See map, page j = 

A .similar view could be taken of the Gulf of -Mexico with 
the United^ States and Mexico being' treated as opposite 
states, in* which case such a potentially satisfactory «• 
median line would fall along 25°/North. On the same 
basis ft* isafaid-, it may be argujsd that a median line 
betweerfpairs* of opposite jurisdictions will render a 
fair solution to most of the islands in the* leeward and 
windward chains, provided no other circumstances prevail 

But other1 circumstances do.'ih fact,/ prevai 1 and were mentioned earlier 
y ,. I • * • 

in this chapter.- For instance, "the difficulty-thai; arises from an a 

, • . , - - ' • ' • * /••- : -rV.. 
priori, application of the equidistant ̂ line of adjacent, states as dis-

' • . ' " ' . ' ' " / " ; ' • . , 
tinct'from the application of the median (also equidistant) -line to 

, . *• 51 * ' l* 
^opposite ones, is not a monopoly?of continental states". An island 
"opposite" to another prima' facie may actually constitute a situation 

yy~ »̂ y* 
of adjacency, i.-e. ̂ >* - ' 

. ^y*rh would-be median line between Trinidad and Grenada 
•*wo.uld inevitably Fall into the adjacency relationship 

ori that point on the Tobago Trough where, due to 
Tobago's northeasterly-thrust and the Grenadine insu­
lar chain, both countries would have.to meet the claim 
of Barbados., arid probably St. Vincent, off the north-

50 
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we'stern corner of the Gulf of Venezuela; Colombia and 
• . - * Venezuela face both "situations, opposition-and adja-
. cency, let alone the historic background*of the long * 

'/• ' . process that led t*o the demarcation of the actual 
• - frontiers.52 ' , 

A - - - . v \ 
, In; jspite of Jbhe fact that delimitation is essentially a bi-lateral. 

,-igsue,.. nevertheless there must be attempts made »to find a regional solu­

tion for the problem. The region sooner or later m i l have to. decide on 

a regional delimitation policy to be applied i p a£/rap toar^ri ab initio. 

At the moment there is agreement, only on the need to define jurisdic-
•fifeon, on the. one hand, "and*to determine the extent to which thesg .turis-

-— - >-' - - y, - 3-% J ' 
dictions will be influenced by the conservation methods proposed by an 

interrCaribbeaS consultative body such as.FAO's West Central Atlantic 

Fishery Commission (WECAFC) and/or anti-pollution methods* advanced by 

IOC RXBE which, by the way, is co-ordinating its efforts with those of 

5.3 ** 
WECAFC quite closely, . on the other hand. 

6. Marine Scientific. Research * 
rn # # 

The ICNT Scientific Research Provisions establish a consent regime 

for three areas -oftthe ocean: the TerritorialJSea, th«-Exclusive Econ­

omic^ Zone (EEZ), and the Continental shelf. The Marine Boundaries 
•1 

Act .of GreAdaj Ac* ZO* S.5(a)(iii) provides as follows-: ^ 
. ' * * * -

— "There is vested in the Government of Grenada,^ -"?. * 
•'"f (a) 'All rights in," and jurisdiction over,^t*he:T" 

• £one [EEZ]in respect of - ... „ '1 * "^ 
'. . • (iii)I The authorization, regulation ,oif control'* of . ;; 
,,•, ' scientific'research- [witKin -t'he EEZj.V 
< . ' - * 

Further to Articles 2 and 3 of the ICNT, the„©oasta>. slate enjoys confc 
*- % _ .. y'y: uy- -' • , ^ *.. yy*y 

' plete sovereignty in the territorial "§e%-upr,to a breadth Of ,1-2 miles, 
I. .-=- • . .. =. _ 

* Within this breadth, the coastal state has the exclusive right.to regtl-

late, authorize and conduct marine scientific research. All states -

t> 

s. -

—; - y 



wishing to conduct any form of scientific research must first obtain 

the coastal state's express,consent and comply with th'e conditions it x 
y ' 

lays down. Consent of the, coastal state to foreign vessels to carry 

out research )in the territorial sea is mandatory; hĴ hpe* the provision 

in Article 19 defines innocent passage: 
y 

(1) Passage is innocent so long as i£ is not preju- +* 
di'cial, to the peace, good order, or* security of 
the coastal state. ' / 

(2) Passage of a foreign ship shall be considered to be 
prejudicial to the peace, good order, or security 
of the coastal state if in the territorial sea it l" 
engages in .any of the following activities ... 

(g) The carrying out of research or survey activities.. 56 

andlr 7. The Exclusive Economic Zone and the Continental Shelf 

Pursuant to Articles 55 through 57, a coastal state possesses ^fc 

sovereign rights along with other rights, jurisdictions and dutie's in 

the Exclusive Economic Zone. Article 56(l)(b)(ii) specifies that coastal 

states have "jurisdiction^rover marine scientific research in the exclu-
! 5 7 ' 

sive economic zone, and on the continental shelf. However, in exer-

cising this right it must comply with other provisions of, the Ces#ention. 

The cpAvant provisions in this'regard are Articles 246-258 of the ICNT. 

Article 246 provides as -follows: 

1. Coastal States, in the exercise of their Jurisdictions, 
- have th,e right to regulate, authorize ana conduct mar­

ine scientific research in the exclusivexaconomic zone 
and on'their continental shelf in accordance with'the 

$* * * * ' relevant provisions oflfchis convention. , 

. '- ? i 2. Marirje scientific research activities in the exclusjLve^ 
v. economic zone and on the continental shelf shall be 

--J"- - '* " »y* conducted with the consent of the Coastal State. 
' " ' * % * f 

S i „ \3P> Coastal State£ shall, in normal circumstances, grant. • 
--„-*• -' ] their consent-Tor marine scientific research projects' 

..-.-"/ : by, other stâ ejs or competent international organizations 
irjp their exqdu^ive economic zone** or on their continental 
shelf to be?carried '-out in accordance with this Convention 

/ : ***y-- \ . - y "~~. 

} 

•y^r>^ 
f 

! ~ i 
• 
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exclusively for peaceful purposes and in order to 
increase scientific knowledge of the marine environ-

' ment for the use and benefit of all mankind. To this 
end, Coastal States shall establish rules and .proce­
dures ensuring that such consent-will not be, delayed" 
or denied unreasonably. 

Normal circumstances may exist in spite"of the absence 
of diplomatic relations between the Coastal State and 
the researching state for the-pu*!»poses of applying 

4 Paragraph 3 of this* Article. , * ** 

Coastal States may however in their discretion with­
hold their consent to the conduct of.a Marine Scien­
tific research project of another state or competent 
international organization in the exclusive economic 
zone or on the continental shelf of the Coastal State , 
if that project: 

(a) is of direct significance for the exploration 
and -exploitation of natural resources, whether ' 
living or non-living;* 

(b) involves drilling into the Continental Shelf-, 
the. use of explosives or the ̂ introduction of" 
harmful substances into the marine environment; 

j 

/ y*t - (c) involves'the construction, operation or use of 
aritificial ifelands, installations and structures 

' as referred to in,Articles 60 and 80; 

' (d) contains information communicated pursuant to 
Article 248 regarding-the nature and objectives 
of the project which is inaccurate or* if the 
researching state or competent international 

- organization has outstanding obligations to 
the Coastal State from prior research projects. ~ 

, Notwithstanding tne provisions of Paragraph 5 of this 
Article, 'Coastal States may not exex'cise their discre­
tion/to withhold consent under subparagraph (a) of-the \ , 
above-menlioned paragraph in respect of marine scienfi- t-^ 

% fic research projects to be undertaken in accordance 
with the provisions of Part XIII^ of this Convention 
outside these*specific areas of the Continental Shelf, 
beyond 200 miles from the baselines from which the 
breadth of the territorial sea is measured, which "*-•--
Coastal States may at any time publicly designate as t 

areas in which exploitation or detailed exploratory 
operations focused on those areas are'voccuring or will 
occur within a reasonable period of* time. Coastal 
States shall give reasonable^ notice to the designation 

j ~ - . of such areas as veil as any "tapdifications thereto, 
but shall.not be obliged to. give-details of the opera­
tion ttierein. • — - -\ " • 
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7. The* provisions of paragraph 6 of this Article are 
without prejudice to'the rights of Coastal States 
over the Continental Shelf as established in Article 
77 of the convention. , $ 

t 

8. Marine scientific research activities referred to in ; 

this Article shall jiot unjustifiably interfere with 
activities undertaken by Coagfeal ̂ tates in accordance 
with their sovereign rights and'J-Hjfisdiction as pro­
vided for in this convention £' f 

There can be little doubt *€hat the right to, authorize, deny and 

regulate marine scientific activities in the exclusive economic zone 
y * 

and on the continental shelf belongs absolutely and unconditionally to 
CO • * 

the Qoastal state. Any state, therefore, engaging in marine research 

activities in the above-mentioned zones without the express consent of 
yt - % 

the coastal state does so in violation of that coastal state's juris-

diction, and alfeo in violation with the relevant provisions of this 
,:' !-- * < 

-ft-s*— • o ° * - • ° " . * 

Convention,'" 

Coastal states, however, in normal circumstances are obliged to 

grant their consent for scientific research projects to be conducted 

exclusively, for peaceful purposes, in-order to increase scientific 

knowledge of,the marine environment for the benetfii; of all mankind. 59 

- v 
The same Article also provides that coastal states; in their discretion 

y ' • \ 

may withhold their consent to the conduct of marine scientific research 

projects of another state, if such*projects are designed to explore and 

exploit ~ tier resources of that state, living and non-living, or entail 

« further drilling on the Shelf,.' or the introduction of harmful sub-

* • * " -. • * i ' , . ' ' • ! ' - ' -

.stances into the marine environment. ."..%•' 

. . . . ' - \ F . ''W \. ;' * • "•' 

, The coastal state "has wide, powers in determining which state or 

•'international organization, conducts research'within its, zone. The 

coastal state decides* 

des what constitutes norma£ circumstances sanS.» 

> • ' ' ^ V \ - . ; : 'v ' ' \^-.v-- . ^ - W . V 
. • H. \ •' v; .* •• . ' - *. 
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thereforer the, nature of the research that is undersf̂ aken depends to a 

great extent on the discretion of the coastal state. Furthermore, the. 

., requirement that research be for peapefxA purposes, and for the benefit 

if all mankind, seems to. give the coa^ta%4sta'te the unequivocal right 

to reject a research project that is "designed to collect information 

' / • ' • * ' * : ' 

for a purely military purpose.. The responsibility, or burden, of prov-

ing that a.research project is of a non-military-nature and is designed 

*•'•' ' gQ 

to benefit mankind rests vfith the researching state or institution. 

The coastal state is obliged to grant consent only in-normal circum-

stances; If such circumstances'*do not pertain, then the coastal state 
' ** • 61 

is authorized to withhold consent. 
« * -' * .."• 'i 
Pursuant to Article 253-, a coastal stat'e^ after consenting to a' 

* * * * 
research project, continues to have supervisory powers over it. Conse-

i 

quently, the coastal state may halt an ongoing research activity? if it 

is not being conducted in accordance with the information originally 

- 62 
communicated'to the coastal stateN under Article*"248. This is a very 

i 
^.i'f 

•4* 

-K. 

important provis-ion, since it gives the coastal state adequate riotifi-?. ,* 

cation (six months) of the contemplated research project and, therefore, , \ 

ample time- to-study and evaluate the proposed research. Article 248 thus 

" enables the coastal state to exercise its consent powers based on infor­

mation it has had sufficient time to study. This is very important for 

a"developing coastal state like Grenada, which has very "few qualified -

marine scientists. * T ne researching state also has sufficient time^ to 

« ^ i » r . . . 

modify!or a l t e r i t s research project i f circumstances so warrant. 
* * - --

The researching state is under an obligation to comply with qer-

tain conditions pursuant to Article 249; 
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States .and competent internationals organizations -',. 
when undertaking marine scientific research in the . " 
exclusive economic zone or on the Continental, Shelf 
of a Coastal State shall comply with the following 
conditions: . . 

(a) Ensure the rights of the Coastal State, if it 
so desires, to ̂ participate or be represe*at£«Pin 
the research project, especially onboard research 

•--vessels and other craft vor installations,, when 
• • practicable, without payment of anyxremuneration 

to the 'scientists ofi the Coastal State, and^ with-
"-"' oHit obligation*to contribute towards tne costs 

of the.research project; s 

Cb) Provide -the Coastal State, at its request, with 
preliminary reports, as soon as practicable, and 
with the fAnalj results^and conclusions after the 

(c).. Undertake-^'"provide access for»*the Coastal State, 
\ at its request, to' all data and samples derived ,. 
_„ y from the research project̂ -arRi likewise to funnislf* 

it with data which may be copied arid samples y ~\ ^ 
. which may be.divided without detriment to their- . 

scientific value; , • <•, ; --'*•«'." "' .• 

(d) . .If requested, provide thflf .Coastal State with an 
assessment .of such data, sampl es^ and research"' - , 

;-#esults or provide assistance* in thelr> assessment '" j. 
or interpretation; * • "*- . * '. • .-•.--*-̂  ,-

•\ -~ 

/"'•* 

-V .<-

(e) Ensure, suspect to paragraph 2'-of this Article, 
that the research results are made internationally y-y~v 
available through appropriate national or "inter-
nationial channels,, as soon as-feasible; 

' - (f) Inform the Coastal State" immediately o.f'any major 
change in the research -programmB; .. O ". * -"''«* 

'^(g) Unless otherwise agreed, remove "the scientific ' f ,, 
installations or,equipment once the research is *~\ 

i completed. , . \ •• .'"'}' 

2. .This Article is without prejudice to the conditions 
established by the laws and regulations of 'the Coastal . 
•Stgte "for the exercise ofydjbs' discretion to grant or 

' withhold consent pursuant to Article 246, paragraph 5, • • 
, ,including requiring prior agreement for making inter- t" . • ̂  , ^ 

nationally available the'research'resjilts of aiproject- . . 
* of iNdirectsignifKance for this exploration "and exploita-. > %,-J 

63 . , •Sf*i» tion, of natural resources, 
^ . < i 

Mm ^ 
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Although states and organizations engaged in^research have ̂ Certain 

,,rights flowing from Articles 246^ and €47,.they must fulfil certain'ob­

ligations-towards the.coastal state. If it so desires, the coastal « 

*• . . * - i 

state my.st be allowed to participate in the research project without 

the obligation of having to contribute towards costs. Such partiCipa^-

iiion may entail the presence »of the coastal state-scientists aboard the 
64 ' 

research vessel or other craft ,or installations*. . The coastal state 

is guaranteed access to all data and samples obtained .from the research, 

and the researching institution must assist the coastal state in assess-

ing such data and samples.. ' Thesresearch results are to be made avail-

able to the international community as soon as practicable. - Finally," 

the researching state, unless otherwise agreed-upon, must remove all 

scientific equipment upon completion of the research project. 

* ., i ' 

at. flights of Neighbouring Land-locked and Geographically 

* Disadvantaged States (Article '254) " . ' 

Researching coastal states and organizations are obliged to "take 

.into account the interests and rights of neighbouring land-locked and 
.- en 

geographically disadvantaged states,"' and also to give notice to'such 

* • • * . ' * . 

disadvantaged states of the proposed research project. The researoher 
* 

is further obliged to provide the neighbouring land-locked and geo­

graphically disadvantaged states, at the request and when appropriate, 
• -' * 

with relevant information as specified in Articles 248 and 249(l)(f). 

Article 257 recognizes the right of all States irrespective of 

'their geographical location, as well as competent international organi-
~—. -- . * 
zati.ons, to.conduct marine scientific research in the water column be-

* . ' 
yond the limits of the exclusive economic zone. Moreover,. Article 87 
strengthens this right, since scientific research is listed as one of 

- . ' • • ' - — • . / • 

J » « 
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the high sea's freedom? enjoyed by all nations. Article 2*83(3) requires 

a coastal state,that has taken measures in contravention of the provi-

'. - * 
s.ions to be liable pursuant .to the principles set out in Article 235 

for damages arising out of marine scientific research undertaken by" 
• * . . ' « * « « ». 

* .' i 
*• , j « . . • >. 

them or on their behalf. - ' * 

b. Settlement of disputes ***">- . , i. .,.* 

• ' « * * * • . 
The .settlement of disputes arising out Of the conduct of scien- ' 

tific research is governed by the general dispute settlement mechanism 

68 
of the- ICNT, -Section 2 of Part XV, except- that the coastal state shall 

not be obliged to submit-to such settlement of any dispute arising out 

of: "• f • '.• 

(a) the exercise by thC Coastal'State of a right or " % 
discretion in accordance -with Article 2*46 or -

(b) a decision by the Coastal State to terminate a 
research project in accordance with Article 253. 

8. Navigation 
* 

• * ' * " .—-

The maintenance of the smooth flow of international trade is of 

vital importance to Grenada. For this reason, Grenada shares with her 

neighbours a universal interest in preserving and developing interna­

tionally accepted rules and regulations that foster.and develop the 

- " 69 
concept of freedom of passage and the responsibility of shippers. 

* 
Grenada, however, is located in a central location for tanker traffic 

travelling north from the oil "rich islands of Venezuela and Trinidad.. 

To avoid a further catastrophe in the event of tanker accident and sub- • 

sequent oil spills, Grenada has embarked on a plan of ship routing sys-
t 

terns in conjunction with her northern neighbours. This programme of 

traffic management, it is hoped, woul_d curtail' the congestion in cer- ' 
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. tain areas and thereby lessen the potential for further accidents. The 

' * . * 
financial burden of such management would be shared by all participating -* 

* \* *. -

parties, including IMCO (Intergovernmental Mari\ime Consultative Organ-

•' ization). This agency is the only global body in. the regulation of 

• "shipping and the- area of vessel traffic control. It should be noted, '. 

however, that the'possibility of establishing^shore-to-ship, ship-to-

shore and ship-to-̂ -ship communication is an essential condition for im-
* 

proved performance of the complex marine-transport system and the other 
i •** • 70 

*• sectors .of the economy connected with navigation. The function of 
* % ** ' 

Marine Communication is to ensure safety of navigation, protection of 

human lives at sea, rational control of shipping, and increased carry-
_ * ' r ' > • 
'71 * - • < . 

ing capacity of shipping. •>• 
Grenada,,maintains freedom, of navigation in "her territorial sea, 

- ' >. 

in keeping with Articles 17 and 18 of the ICNT. T̂he only, requirement 

pursuant to Section 6(2) of the Grenada Territorial Waters Act 17 is 

that, "A foreign ship of war"shall not navigate m territorial waters-

without the prior permission*of the competent Authority obtained by the 

state to which the ship belongs." This provision seeks to1 maintain 

the territorial integrity-arid sovereignty of the' state of Grenada. The 
IT . 

enactment should not b*s interpreted as restricting the freedom of navi­

gation but, instead, should be regarded as enhancing it. 
/ ' J - - CONCLUSION 

The importance of marine scientific research to Grenada in en-

abling a better understanding of the marine environment is axiomatic. * 

What requires greater emphasis is that this knowledge, once acquired, 
. . . . » -• ' -• 

should be used to the benefit* of mankind, not merely to the orpfit of . ^ 
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73 
the" a*dvanced industrial states. The impact of such oceanographic 

i 

^research objectives on Grenada could'be impressive, especially in areas 
\ ' ' ' ' * "' 

of long-range weather forecasting. The constant accumulation and veri­

fication of data derived from ocean-atmosphere is essential for the ac-

.Curate prediction of seasonal climatic variations; "better, kno'wledge of 

ocean temperatures and currents is also necessary to broadening our 

•* 74 ' ' • 

knowledge of the' Caribbean fisb supply, * since varying temperatures 

may have some influence on the environment in which fish stocks multi-

ply ancj mfgra'te. -At present, "Grenada and, indeed, the entire Caribbean 

lack proper and accurate 'foretsasting mechanisms and also any rational 

scheme 'of.fish allocation, bo£h of which are vital for productive econ-

omic development. • 
• H • • *:." - . , • * -; 

^Another area,of comparative ignorance is the migratory pattern-of 
t - *. 

tropical fish such as red snapper, hind, kingfish and tuna. Maximiza-
* • - ' ' ' -" . * -

tipn of the sustainable fish yield of the Caribbean Sea to provide 
• ' - . ' . - . " • * 

, « » ' . . . 

growing .peculations With cheap protein is supposed to be an economic * * 

goal that every state-endorses, but to attain this on a scientific basis 

will require much greater kndwledge of fishery dynamics than can be ob-
y *- " 

i • 75 
tained from the meager data currently'available. Grenada is in des- . 

• . - * - * . • 

perate nee""sl of a marine .laboratory that has the capacity to commence 

the process pf data, accumulation. 

Marine pollution is another anea where basic data is entirely lack-

Jing. It is commonly known that the levels of mercury, lead, and .oil pol-

lution in the oeean's are constantly rising, and that pollution emana-

ting from offshore-garbage and waste disposal has largely destroyed the 

- - * . , > 
* - i . -, 77 

maritfe^life of,, inland -leas l i k e the Mediterranean and t h e ' B a l t i c . The 
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unfortunate,, conclusion to all this" is* that man does not haVe the ability 

to predict the effects and"consequences of this pollution on "a global " 

scale; his,understanding of ecelogical relationships in the ocean is 

limited and primitive.- If man is to better understand the effects of 

pollution on the environment, more knowledge — and hence more research' 

in the oceans — is necessary, urgent and vital. 

" * ' * * ' - '• *** -. ' * 

The ocean is of special significance to Grenada since it is the x 

only frontier remaining that offers some hope from starvation, a source 

of new energy and of preyention and control of disease. For these 

reasons, Grenada intends to make access to the marine environment, for 
- " ' ' ' ' \ -

the purpose of scientific exploration, a top priority*. , v ^ 

J 

"•*- \~*<-
" i . 

J 

> f. -

y 
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• X 

THE GROUP OF 77 IN THE LAW OF THE .SEA (ROLE- OF EQUITY) 

, The Group of 77 .can be best described\as the watchdog of the New 
i , \ • _ ' " > , y 

International Economic Order that it hoped would materialize as a result 
* • •* \ * 

of the pnited' Nation's Law of the Sea Conference. This Group, is made up 

of developing nations, the so-called Third Wdrld, whose main purpose' 

" . . « ? ' / ' ^ * * • : ' • ' ' 
at the Conference has been to avoid plunder or, at any rate, to attempt 

to bargain 'for a fair and just share' of the ocean's wealth from the 
' * . ' v •• « 

Jiands of the developed world who, if left to themselves, would invent 

the most ingenious arguments to justify their claims to huge portions 

• of the ocean space" as part of their- national jurisdictions. UNCLOS III 

, has been a rebirth, or revival, pf eighteenth century iraperiali&t ex-

pansionism. *The single difference is that instead of Europeans arbi-

fcrafily splitting the continents, as they did with -Africa, "Asia, the 

-Caribbean and South America,"this time they are grabbing at ocean space. 
< • * 

Onqe again t̂ iey have almost succeeded but for the commendable efforts 

• ' 7 r V • « ' " . * -, . ," ' 

of the- Group df 77",' which has acted as a .check on the acquisitive in- ' 
> ' "- * ' • 

( . * - ' . ..'*: • • 

stincts of the industrialized powers' respective delegations. The mem-
t 

bers of the Group of 77 were-; responsible for introducing a number of 
* 

innovative concepts to.this Conference, such as the "Common Heritage bf 

Mankind"'; a proposal .submitted- by the Permanent Representative of Malta 

to'the United.. Nations. , The memorandum suggested that the sea-bed *and 

ocean .floor be declared "the common heritage of mankind" and that an 

international agency be created to assume' jurisdiction oyer this area 

"as a trustee for; all countries'" and control ail activities therein. 

Also, during the spring*session of the Eijhth Session of the Law of the^ 

Sea *Co1 
.*" v v ' **> 

Sea *Coh£erence, Nepal submitted a pjo^psal for a Common Heritage fund.,4 



This proposal was considered by a majority of the"Group .of 77 to be "in 
• - -• V * • - " . 3 

the best interest of each nation and of the world community". Dr. 
<= ' . v 

* ' - •!• 

Lohani, ChairmahLof Nepal's delogation, speaking in Plenary, indicated 

inter alia that, " * . * 

"Although the hour is late, we believe that there^ 
.r is still time to make the Law of the Sea Conference 

a major turning point in the struggle to build a 
^ i new and more j"ust economic and political order, ... 

to protect the gravely threatened marine environ- v 
ment and to preserve endangered marine species. 
But for this to happen the Conference must recover 
the vision that inspired the launching, the vision "* 
of the oceans as the common heritage of mankind.'*4 / 

Lohani believed that the establishment of a common, heritage fund would 

not only help realize the raison d'etre of the Conference but also 

would go- a*long way towards creating the.new international economic and 

political order which is•vital if the global community is to live in 

peace, justice and prosperity. The task of the Group of 77, when con-

sidered seriously, is to .use the law of the sea.as one more device for 

helping to achieve a new international economic order. 

VOTING ON COUNCIL 

_ «* 
The Grbup of 77 is not a homogeneous group and, unlike other nego- «* 

tiating*groups, the Group of 77 does not deliberate on matters on a 

day-to-day basis; howeveri in .times of "crisis" the Group medts. At such , 

meetings the authozQias observed the Chairman of the Group of 21, on 

First Committee matters., speak'not in the capacity as Chairman of the 

First Committee but as a meJnber of the Group of 77 and Chairman of the 

Camerooa delegation. At the Ninth Session in New York, the First Com­

mittee encountered a deadlock over the question .of a blocking minority 
.. .*. 

* " • -
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. 5 -' 
in the Council with reference to Article 161. The Council is of tre-* 

mehdous 'i'mportanee in the present Negotiating Text. It consists of 36 
'»* 5 * 

members elected according p̂* a scheme so tomplicated that it is'increas— 

ingly,.difficult to see exactly, how the scheme would work in' practice. 
- i 

The^ Xssembly elects i;he 36 Council members, iri order,, from the follow­

ing'five categories of states: (a) four from ocean mining countries; 

" (b*) four from countries that are consumers of.minerals rained from the 
- ' — ' '- .' - <y? 
oceans; .(c)" four from countries that are landbased producers of these 
minerals; (d) six from developing countries .and, (e) 18 from.countries 

* * « * 

on the basis of equitable geographical distribution. The question of " 

required majority in the Council-is about equal in importance*.to that of 

its composition. The current text provides"," "All decisions on questions 

of, substance shall be taken by a threerfourths .majority of the members 

present and voting, provided that such majority includes a majority of 

'" - 6 

the members participating in the session." With all' 36 states voting, 

this would mean that 2.7 votes could pass a measure and 10 votes could 

block it. The United States expressed concern with this formula, for -

.fear that it may not be able to muster 10 blocking votes on an issue it 

considered important to its interest. The U.S. Representative expressed 

a desire to have a vote of five having blocking power.- The Group of 77 

vehemently rejected the concept of veto, .or a blocking mechanism, As a 

member of this group, we see a blocking vote as being reminiscent of 

that exercised in the Security Council of the United Nations General As-

sembly. We feel that it is time to abandon any voting formula that would 

permit a single group of states to dominate the" Council or block its de-

cisions.• Therefore, at a meeting called by the Group of 77 about'26 
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March, 1980, we solidly rejecte|i|any informal suggestion that 'called 

for the exercise of a blocking minority. 

THE COMMON HERITAGE FUND .-
_, , 1 1 

/ 

The Group of 77 gave its unqualified support to the revised.Nepal 

proposal on the Common Heritage Fund as,-"introduced at the Eighth Session 

in New York, August, 1979. The Coimpon'Heritage Fxihd proposal was intro-

-'" ' '" J' ^ ' 
duced with nine co-sponsors: Afghanistan, Austria, Bolivia, Lesotho1,8 

\S 
Nepal, Singapore, Uganda, Upper Volta and Zambia. Seventeen countries, 
including the important coastal states of Indonesia arid Nigeria, pe-ti-

***=- , - ' 
tioned the Confe'rence- President, H. Shirley Amerasinghe, to hold a de-

'v "*"' * ' ' . 

bate on the Common Heritage Fund proposal. This debate was held over 

two days during the final week of xhe Session. Thirty-two delegations* 

spoke, 17 in favour and%15 against. Those in favour were Afghanistan, 

Algeria, Austria, Bolivia, Canrewoon, Cyprus, Greece^ Israel, Lesotho; 

Mali, Morocco, Nepal, Singapore, Switzerland, Turkey,'Uganda, Zambia. 

Those against were Argentina, Brazil, Colombia, Ecuador, El»Salvador, 

Mauritius, Pakistan, Panama, Peru, Portugal, Senegal, Somalia, Thailand, 

Tunisia, Uruguay. It is.interesting,to note that of the 15 that spoke 

in opposition, 8 were from Latin America,which represents the hard-core 
7 • opposition to the Common Heritage Fund proposal. 

The Group of 77 represents the world'-s poor and, as such, this 

Group is intent on forcing the developed states to apcept the New In­

ternational Economic 0>der; they see the Law of the Sea Conference asi 

one of the greatest and most painless opportunities for international 

justice that has ever existed or is likely to exist. The Group of "77 
* - •* " . f 

has recognized the development potential in ocean wealth and the oppor-

* • 
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tunity which Ocean wealth presents^to poor countries, through an inter- • 

nationally controlled sea-bed mining authority. As Maurice Strong, • 

Founding Director, of the United Nation^ Environment Program, pointed ; 

out, and as1summarized <in the Summary Record,- ' ' 

"... that the problem of ̂ ea-bed resources raised a . . 
, x critical"question of equity in the relations between 

the more'industrialized and the'developing countries, 
r as well.as between coastal and she If- Locked 'or lajid- ± '4-' 

locked states. Failure to create a strong sea-bed •'.-
•regime would lead to( pre-emption of the lion's share 
of the bertefits by 'those with the capital and tech­
nology required, and to sen. accumulation of new 
pollution problems that would threaten in particular „ . 
those states least able to take, protective measures.' 

The two-thirds of the world's p'opulation whose lives 
were polluted by worsening poverty mujst receive fheir 
share of-.the benefits of exploiting the resources of 
the oceans; it was-^not -a matter of Charity bu*t of 
Equity."8 " - . 

It is. thc-euthor's belief* that the~role and. objectives' of the Group of ** 
* * J 

77 ceuld be best understood if the texts, 'or series of texts, of the 
- " -. :* ' * • ' ' 

Proceedings of this Group were made available in this-manuscript. The 

writer, as a member or* the Grenada Delegation-, had the advantage of \ 

' being present during the hereinafter-mentioned deliberations of the 

•*\ Group. .' j 

At its March 16,' 1979 meeting called b,y the chairman of the Group 

of 77, Ambassador Setya Nandan of Fiji, it was decided that the Group 

address itself to general issues such/as deep sea-bed mining, with a 

view to haVing adequate- participation by the developing states in the 

mining of the resources of the deep sea-bed, as well as substantial bene­

fit from these resources for all mankind — but with special emphasis on 

the developing countries.' During the codrse of its deliberations, the 

Group also expressed its concern as to ,the protracted nature of the * 
* ' i t 
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• ' 9 "' • 
Conference. (See App: E for full- text..) 

• \y -. . ^ -

The Group also,seized this Opportunity to outline its position 
V * ' • ' , , ' t ' • ' 

on the contemplated unilateral legislation on deep sea-bed mining by 

the United States Cpngr.ess. The Group, of 77 categorically rejected 

the view that the enactment of unilateral legislation has any basis 
4 * * 

in international law.^ Thlft contemplated legislative enactment by tne 

United States was seen as- a ploy to jeopardize the confernece and en­

danger the future of the entire system of multilateral negotiations 
,. - - ' 10 

under the auspices of the ""United Nations. (See App. E fOP f un text.) 

The Group of J7 met to review the work of the conference/ and to. 

prepare itself for the next Session. It noted that a considerable\ 
* * 

amount of work needed to be done, with respect to some of the key issues 

identified by the conference for its overall progress, with particular 

reference to issues 'relating to the deep sea-bed mining. The Group 

continues to be of" the view that iif is fundamental to any agreement 

that there is adequate participation by the developing states in the 
j 

mining of the resources oi* the deep sea-bed as well as substantial bene­

fit from those resources for alL mankind, especially for .the developing 
*» ' countries. • • • •> 

. * • • - . 

The Group hopes that*the forthcoming negotiations will, inter alia, 

concentrate on tne key issues relating to the sea-bed. Among these 

issues are the sysfem^of exploitation and the.related questions of the 

validity.of the enterprise, transfer of technology, resource policy, 

and the review clause relating to the system, the"financial arrangements 

„ for the mining of .the resources of the sea-bed, and the powers, functions 

and compensation of the institutions of the Seabed Authority. The Group 
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also agreed that progress must also be made on outstanding.,issues in 

^reas other than sea-bed mining which fprm part^of the overall package*1-. 
* * * * * 

4s* of key issues before the conference. , • -
** "*̂  ' ' x 

The Group of 77 directed its criticism'of unilateral legislative 

action on sea-bed mining to the United States of America. The U.S.A. 

introduced legislation, styled Deep Sea-bed Hard Mineral Act - S493.' 

The draft legislation in the Senate has been approved, while the House 
"*" " V, of Representatives version (H.R.2759) has passe* four of the necessary 

, . * 

five committees.- The bill has been delayed in the House Foreign Affairs 

Committee^sinee November, 1979. at-the request of the State Dep'artmen*t * ' 

* It was. the considered opinion of the State Department that the cdmple- . 
.a * . * • , 

tion of negotiations in UNCLOS III on,*Deep Sea-bed Mining-was close and 
'- ' . *" h-

the issue was sensitive enough that upsetting a delicate.political bal­

ance by approving domesmc legislation should not be risked. , In spite 

of the moderating influence -of .the State Department on the administra­

tion, a few congressmen supported unilateral action by the United 

States, pending the UNCLOS outcome. It is worthwhile that the United 

- States has, in fact, taken unilateral action. 

Speaking in 1976, Senator Murphy (Democrat - fr^ng Island),<a key 

supporter of the legislation, said: 
"Congress can no longer sit back and watch i.his 

, erosion of our technological lead. We can no 
longer sit back and watch the State Department 
bargain away U.S. interests'. We can no longer 
sit idly and watch as secure sources of minerals 
evaporate before our eyes". It is time to act . . . 
to enable ... the recovery of manganese nodules."^ 

The Group of 77 interpreted statements as above noted as a direct as­

sault on the "Common Heritage" concept, and also as a systematic and 
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calculated move by the United States to threaten and erode "the future 

of the entire system of multilateral negotiations under the auspices of 
•t 

13 * " 

the United Nations." Ambassador Nandan of Fiji went so far as to'term 

such contemplated actions 'ah "illegal". It was felt by some members of 

fcthe Carter administration that_the passage of unilateral legislation 

-would serve to hasten proceedings at the" Law of the Sea Conference; 

this allegation was dismissed by the Group of 77 since 'the Qroup had 
* i 

always insisted on intensification of negotiations with a view to sig--
* 
nature of the -Convention, at Caracas in the Spring of 1980 at the latest. 

TRANSFER OF TECHNOLOGY 

The Group of 77 has rendered a number of invaluable proposals, 

some of which" have found their way. into the ICNT. The Contact Group 

on Fi-rst Committee Matters proposed the following at the 'Eighth Session: 

Transfer of Technology - Suggested Amendments: 

4(d) Redraft as follows: 

• The qualification standards shall require that every 
"applicant shall undertake: 

(i)" (no change) 
(ii) 
(iii) " " - . 
(iv) " 

4 bis (a) " " _ I 
(i) delete ."non reserved" y 
(ii) redraft as follow's:-

Undertake to use, in-carrying out activities in the 
area, technology other than that covered by subpara­
graph (iii) only if he has obtained a legally enforce­
able undertaking from the owner of the technology that 

r he will, if and when the Authority so requests, make • 
available to the same extent as made available to the 
contractor, to the Enterprise that technology under 
licence or other appropriate arrangements and on fair 
and reasonable commercial terms and conditions. 

(iii) in line 4, delete "which he is legally entitled to 

., V ( -

* 
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•transfer", and replace by "over' which the contractor _ 
-r 

J 

has a power o*f disposition". 

4 bis' (b) "in the third .sentence, delete the words'following: -
( ' "either party may", as well as the two last sen-

*5ences, and replace by "within 60 days, refer the 
matter to the Law of the Sera Tribunal for its "deci-

*. * - sion. If the contractor -does- not comply with-the 
'decision within'a period (30) days thereof, the 
contractor shall be liable to penalties with refer-* 

'* ence to his principal contract in accordance with 
the' provisions qf Paragraph* 12 of this Annex." 

The obligation bf the contractor specified in this 
paragraph in respect of transfer of technology in­
cludes technology relating to the exploration and 
exploitation of the" resources of the area as well* 
as transportation and processing of, minerals re-

- • covered therefrom. 

The Group of 77 has made a significant and worthwhile contribution 

* - * • * . * 

'towards the transfer and accessibility of technology to the Enterprise. 

Worthwhile contributions in reaching consensus on the following subjects 

were made: Training'of Personnel; Control by the,Authority; Data Trans-

fer; Secrecy; Title to'Minerals; transfer 6f Rights., etc. The Group of 
\ 

77 certainly has made an effort to implement the Principles of Equity 

and the Common Heritage of Mankind in the seas. These principles were 

never abandoned and, as a consequence, the conference was able to 
* - -t -

achieve constructive results-and agreement on very difficult issues. 

FUTURE TASK OF'LEGISLATORS ' ' ^ 

The future tSpk of legislators in their efforts te embody in their 

respective'national legislation prpv'#sg.6ns of the treaty* text will not 

** *y 

be at.all easjf.'* It will require/a thorough and-comprehensive under­

standing of the jurisdictional distribution of powers between coastal 
. * -̂ . * 

states and the international community. Coastal states are given legis-

lative competence with varying degrees of regulative exclusivity 

*£* - " 

-198 - - ,' 



depending upon'the particular zone concerned. In some instances, the 

exercise of their legislative prerogative must be done in conformity -

,with internationally accepted rules and standards. There can be little 

dpubt that the ICNT will act as a guide.and, indeed, the- main source 

from which national legistation will be modelled. 

For instance, national legislation on the territorial sea will 

y 

have to reflect, and where necessary conform to, the internationally 

accepted freedoms and to the restrictions granted to foreign states 

vis-a-vis the coastal state. Countries whose national legislation does 

not conform to the treaty's provisions2on the territorial sea wi;ll be 

called upon by the international community to bring, their legislation 

in line with the accepted norm. 

Prior to UNCLOS III, coastal state jurisdictional claims were 

generally restricted'within narrow limits. This system was primarily* 

evolved by the large maritime powers where interests were-best served 

. by ready access. The regime that was traditionally accepted^ for the 

governance of ocean space and resources was "Freedom of the Seas". 

UNCLOS III has drastically altered the old order." The Convention is 

normally divided into two broad subject areas — the part of the ocean* 

and ocean floor lying within national jurisdiction, and the international 

sea-bed area beyond. The water column and sea surface beyond the exclu-

aive economic zone remained the high seas and, as such, subject to inter­

nationally formulated rules and standards, whereas the area within na­

tional jurisdiction concerned states. It is in this latter area that 

states can exercise legislative competence with respect to: • 
(a) Rights apd obligations in the Exclusive Economic Zone; 

(b) Continental Shelf; . " 

* , X 
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(c) Maritime boundary delimitation and settlement of dis­
putes; ' - . . . 

(d) Territorial Sea. and Contiguous Zones; - • ' > 

(e) Regime* of Islands; *-. • * ' '• 

(f) Access of landlocked states to-and .from -the sea, and 
freedom of transit; 

(g) Marine seieniic- research- - (States individually or . -
States as a regional body); 

(h)* Protection and preservation of the marine environment. 

States bordering enclosed and semi-enclosed seas .should co-ope,ra±e with 

each other in advancing common'legislation, either on a regional or sub-

regional basis. 4 • -

Legislators invthe future will have to adopt a more international 

approach since the states will not only have to consider their own na­

tional interests,'but"**"invariably the interests of a particular region, 

* K- ' : , \ • 
or that of the global community- at large.. Matters such as marine 

pollution, marine scientifc research, and fisheries management within- , 
\* * * , 
the area of natipnal jurisdiction do not respect political boundaries. 

Legislators will increasingly have to solicit international, regional 
,-/ , ' 

or sub-regional co-operation to better tackle and deal with the problems 
# 4-

that confront them in this area. . • . 

* -± 

Legislatbrs will also have to pay greater attention to designing. 

national legislation in accordance'with inter-gover.nmental," non-govern­

mental and United Nations related organizations, since these' organiza-

tions will have a tremendous impact in̂  .shaping the New Ocean Order. The 

author particularly calls attention to such organizations as IOC, UNESCO, 

WMO, FAO, UNEP, UNDP, WHO. National legislation will'have-to reflect 

" ••" i , - ' " A * 
their presence; it also will have to<acknowledge their.jurisdictions in 

specific areas and their, methods of operation. ^ 

The* general basis for international co-operation was fu'rnished by* 

»• » %->f? 
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the adoption of the Action Plan for the Human Environment at the 1972 

United Nations Conference on the Human Environment at Stockholm and the 

subsequent formation of the United Nations Environment Programme as mo-

bilizer and co-ordinator of efforts at all levels to protect and pre-

serve the biosphere from unnatural stresses due to human activity, 

legislators in the future will have to forge some form of international 

and, whenever applicable,- regional co-operation in order to ensure uni-

.fortuity and consistency of legislation" in this area. 
* * . * 

The Caribbean Sea is an example of a regional sea where legisla-

-*̂ t.ion will have to be contemplated on a regional basis» Article 123 of 

" *- * 'S. ' " 
the ICNT contemplates that states bordering.seas such as the Caribbean 

^-should ,co-operate with each other in the exercise of their reights and, 

' y ""v • < * • , " " 
duties under the Convention, ' ' \ 

* * " * ? < » ' * " — 
The author can e'nvisagê f̂ 'ur̂ d̂ 'Stinct areas where legislators in 

the Eastern Caribbean sub-region of Dominica, St. Lucia, St. Vincent 7 
and Grenada can cproperate*in having uniform legislation. First, legis-

lation is necessary to govern the needs and uses of their shoreline,. • 
If these people decide to exploit their shoreline for recreational 
• . * > 

and conservation purposes, they, will have to implement a Master Plan 
y ' '- * 

'-whereby areas will be* zoned and designated fot? specific uses,' This pl'an̂  

can be applicable throughout the region"; so that certain areas .of the 
i 

islands can bff"*designated for: * ""* . .«- ' 
* ; . • * • • * • - \ 

& ,., ' -' 

(a.) recreational activities and tourism; 

(b) sand withdrawal for the construction industry; 

•(c) garbage'disposal and sewer treatment plants; 
» 

(d) mariculture and aquaculture. 
* . ' . . " " * " • • . . . 

In addition, common "legislative enactments with respect of setting 
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catch quotas, seasonal quotas, with respect to certain species'*qf fish, 

and- general fisheries management legislation.would be of mutual.inter­

est and benefit in this region. The environmental effects of popula-

tion growth should be considered, along with the increasing industrial 

.and economic^development and attendant.increase in pollution." These * , 

,factors represent serious threats to the ecology of the Caribbean and 
• - , 7 

the-Gulf of Mexico. Legislators in these areas will sooner vor later 

come to the realization that ttese problems can only be.effectively 

dealt with by .co-operation and. uniformity of lawai. • * ' 
-» * , • ' J- * • 

. UNITED NATIONS ENVIRONMENTAL PROGRAMME '* 

* ' ' ' " 

1. A Regional Approach to Marine •Pollution Problems * •„ 

:* . •• • • • • . • ' • T' . ' .'•>•" - - :< 
U.N.E.P. is a United Nations organization that is actively involved 

' - - » » • • - . , _ . 

' • • * ' . * * 

in regional marine development work. It is particularly, active, in re- • 
gional seas programmes designed to carry out environmental assessment 

'• - ' * ' - . / " ' • • " * - ' * \ 

and management task's in eight regional seas: the Mediterranean,- the 
J - ,v , 

Caribbean, the Red Sea, the Persian (Arabian) Gulf, the Gulf Of Guinea, 
i - 4 

- i ' • •' 1 5 

the East Asian Seas, the Southwest Pacific and the Southeast Pacific. 

y ' The^agency has a fund which is, voluntarily supported by the mem-

I - ' * . ' * . ' 
bers of the* United Nations to the extent "of ̂ apppoximately $120-$130 > , 

i » * 

million for a four-year period, so'that, of the average,..it spends 

\ ' ' . ig ' 

somewhere in they vicinity of $40 million per year, Unlike a number 

of other U.N,, agencies, U.N.E.P". takes, a rather, unique approach; to envir-

onmental problems. It plays a catalytic rple in that it uses its funds 

largely to initiate programmes; however, once the programme-is underway, 
' ' •' ' - y' '• ' 

U.N.E.P. withdraws and moves to some other troubled''spot. As a result 
of this approach, U.N.E.P. encourages multilaterally funded enterprises. 

"J • ' ' I' ' • ; ' " 

<& 
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« ? »-

<s 

.-** - > '"vr . « . > • • • 

S. • ' The*forerunner -of U.N.E.P. was the 197.2-Stockholm Conference on 
' • " ' . " . ' ' ' • . * " ^ . * . . , - . . * " : . . * 

the Human Environment. , This Conference recognized £ke critical state 

of the global .environment and the need to-come to grips' with theN^dn-
* . * * - * * 

stantly deteriorating situation.* The objective. »of the Conference was to* • 

* formulate a* strategy, for" a sound global enyirOnmental policy Encompass-

' *' 17 
~>- ing all aspects, of pollution and contamination of the environment. 

. • ' »- " "-.''."' 

* . •• 0 . -.„- - y **,"-

The Conference made specific mention of the .acute problems of enclosed '*-* 
- *" <? - « B 

arid semi-enclosed seas, and "implicitly indicated that such problems ***-
•y <~ • ' - / 

• . * - . . ' * % ^ * - . . . ' « . . . • ' * • -

could be handled by specific programmes.* U.N.E.P. came into existence 
< * - . > . * _ • * . • * » • . • 

as a result of ,£his Conference an'd was structured to address itself to 
- ~ " " . * ' . - , . * ' •* 

these specific programmes of elosed and semi-enclosed seas. . • 

The first time that a regional approach in dealing with c'ljdsed and 
\ ' ' *. * 

semi-enclosed seasvwas generally endorsed as to modus operandi of U.N.E.P. 

was at the**Secopd,£ession of the U.N.E.P. Governing Council in 19.74. ..The 
v. . . . " s # ' ' 

Council sada., inter alia: *? '' , * "*' ' > 

* • - ' . * ' ' • • * > 

— "* 1. Priority should be given to regional activities 

with the possible establishment of a Program 

' - Activity* Center in the Mediterranean. 

2. *'**''• UNJTP should encourage-, and' support the preparation 

' of regional agreements and conventions on* the pro­

tection of .specific, bodies of water, . '. ̂ .A-
\y - , - - . . . ^ _, -. 

To this end, U.N..E./B. embarked on its Mediterranean Program.' .This pro- r 
-» . ' * . - - - . * • 

gramme'* was a comprehensive package iTo deal with pollution in the Mediter­

ranean in an integrated manner. The package included legal, scientific 

' i •». 
19 •-

monitoring, and eco-eeonomic'development aspects^. . The legal package 
* t % * * 

consisted of formulating a framework convention, attached to which would 
•_ . ' • * i-\ 

be technical protocols.' The convention spells out obligations*for co-. 
. \ - - . * ' • , . — > : -

operation among the, states of the Mediterranean; however, the gist of the . ~ 
•v. 
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<f 

'mâ ttee rests within the protocols. U.N.E.P.- has met with tremendous* 

success in its' attempts to clean up .the-Mediterranean. . As a-matter of > 
f C - - - ' . * • ' - . '• '. 

fact,lit is contemplating directing its energies to some other sea. ^It 

is hoped that, following a regional conference inGrenada in the vftnter 

of 1981, U.N.E.P. will be invited to participate witli ether regional 
r . 

governments in the hope .of finding a solution that would facilitate the 
* • - « * 

regulation arid controS»of the flow of pollution into the Caribbe'an Sea# 
- * , . ' ' 

INTERGOVERNMENTAL OCEANOGRAPHJC 'COMMI'SSION 

T{ie legal competence of. an intergovernmental organization is irb-

dicated bj\its capacity to perform assigned-tasks'and necessary fune-
' j -. * 

tions. To have legal standing, the organization must be legitimate. It 

must be recognized by the international "community of member states and 

* : - & ' 
empowered by^ charter or other constitutional instrument to perform cer^~ 

» , , , * • * • - ' • , ' " 

tain functions necessary to the fulfillment of its assigned tasks and 

goals. It is submitted that the I.O.C. possesses the legal competence_ , 

, - y 
Jo perform the functions necessary to the fulfillment of-its sta.ted 

- • • - - ' " * ' - , - • ' 

objectives'. „ - . * -" •* ' * . ' - - * • 
* * 

* , * *„ 
Establishment of-the I.-O..C. *". * - -*' ^ -

' i __ ~"'^ir -

' One -factor that legitimizes art international organization is the 

nature of its beginnings. International organizations are established * 

by national governments in two ways^ It) by international confererice: 
• ** *•' '-• * * * y ' * * 

called for the express purpose, of creating a new,organization and, (2'jr 

.: - -y ' -^ M -
by decision of an existing international body to establish a new^drgani- . 

y' -< 
zation. ' - - '" t %^ '" - , -

- j. ,' '',.'-. ^ ' 
The I.O.C. is a UNESCO-related organization and was established —.. 

• " * ' ' . , * - ' ^ ; * *• 

pursuant to an International Conference on OceanograpJaic^Researeh fi-COR) 
. * * , • / ' . ' y '- V *' " * •• ' 

— - j - .*», 
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held in Copenhagen iry.1960 and attended by representatives of a number 

of nation states, interested in marine science. Following the conference, 
/ . * . ' . - . • ' • 

it was recommendjed that ah Intergovernmental Oceanographic Commis&ion be 

^ / ' : t y < . ' • . * . * " ' ' -

establichen within UNESCO. This recommendation was introduced at UNESCO's 

Eleventh General Conference in November,.1960 and, with unanimous consent, 

the Ifo.C. was, "legally" established within UNESCO's Department of 
21 

Natural Science. ' ' - . ' 

. I.O.C. develops, recommends and co-ordinates international pro-

grammes for further.scientific investigation. In addition to its region-
* ' ''. 

al co-operative investigation, the organization is involved in global and 

regional ocean services, such as the tsanami warning system in the Paci-

fic, and the Training. Education and Mutual Assistance in the Marine 

Sciences (TEMA), which* has a primary function of marine science and 

technology assistance to developing countrljes both individually and on 
* . " ' - • " 

a group basis. I.O.C. is currently attempting, in co-operation with 
s ' " - ? - * ' 

U.N.E.P., to develop regional programmes based on such models as• the 
• < - " - - . • y 

Baltic Sea Program and the Mediterranean Program. w -*"' 

Tfee I.O.C. has had ..considerable success in its Caribbean regional 

programme through its -subsidiary IQCARIBE, , the present IGCARIBE effort 

came about as a result of a previous seven-year trial I.O.C. programme 

called the Cooperative Investigation of. the^ Caribbean £j$d its .Adjacent 

Regions (CICAR). CICAR met with»-&qpe measure of success^ in the region 
. u- ~ y **if •*-

in that it provided a focus on4nanine research in the*area with the re-
suiting development of oceanographic capabilities in many of the; member 

23 r '• • - . ^ ' * 1 ^ . ' 

states* * * ,' 
~ *t , ' "' -\ ' ". ^ - ' *, 

- ' In 1975 in Mexico City, C.JCAR member states v$ted unanimously to 
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request I.O.C. to implement a six-year trial -effort aimed at developing ~ 

a-permanent regional co-operative body which would work with the FAO 

and with the Western Central Atlantic^Fisheries Commission (WECAFC) in 

developing regional programmes.. * I.*0.C. agreed to'such a programme and"; 

in March 1976, established a regional secretariat and convened a meeting 
- % ' ' 

of a group of experts in Mayaguez, Puerto' Rico to draft a list of region-
..+ ' 

25 

al programmes that such a body might* consider. Following the CICAR 

.final symposium and subsequent meeting in*" Caracas, Venezuela in July, 

1976, the new regional body IOCARIBE met to consider programmes drafted 

by the group. The impetus here was to foster projects which were rele­

vant to the resource needs of the region and within the regional capa­

bilities of the member states. Although the prospect was envisaged whereby, 

in countries lacking the necessary capabilities, IOCARlBE would seek to 

implement training, education 'and mutual assistance. It is interesting . 

to note that, under the auspices of I.O.C. in co-operaf*ion with IOCARIBE, 

three programme areas have developed: . :' 

(a) A region-vjide programme in Marine Pollution Monitoring; 

(b) An Oceanographic Program in Support of Fisheries in the 
Lesser Antilles' and Central .America; 

(c) A programme in Environmental Geology. , 

' • ' ' c 

In December, 1976 a workshop was sponsored by FAO,.IOC and UNEP 
» , 

on Marine Pollution Monitoring, during which a regional plan was dev^l-

* 
oped for monitoring.pollution in the region. Following"this workshop in 

"t* * , — ^ 

Trinidad, another on Oceanographic Programs^related to fisheries was 
\ 

sponsored by IOCARIBE in Martinique in November, 1977. This workshop 

defined5*t%> programmes in detai l r ^ t h e f i r s t \ related .to -tFap"~Tfish-

eries of* Che Lesser Anti l les^^suelr^sused in St. K i t t s , Dominica^' St . 
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Lucia, St. Vincent and Grenada, and the second programme related"to the * 

,27 ' 
lobster fishery off the coast of Central America.' - «J 

\ % . . • 

\ 
A third workshop was sponsored by IOCARfBE in late-1978 in Trinidad 

his workshop attempted to define the 

elements of the programme and develop more detailed plans for a pilot 

project in either-the-Gulf of Pana, off Costa Rica, or in waters off 

the Dominican Republic. Although a number of states are interested in 
r 

the implementation of the above-mentioned programmes,* not all states 

stand to benefit equally from them. This raises the question of funding. 

The United States, the largest industrialized nation, is the only one 

that may be able* to financially support a programme that may not ,pe of 

direct benefit ,to it. On the other hand, countries such as Mexico, 

Colombia and Cuba, who are all influential member states because they 

participate in all meetings, do not see their role as that of helping 

other IOC interests in the Lesser Antilles or Central America. 

yyj , .- - » 
• The concept of a regional approach to marine-related matters, in 

* "-# 

the Caribbean is inevitable and necessary. The exploitation of fisheries 

||and protection of critical fisheries habitats require .a regional approach 

"^1 research and in the protection and management of these resources. No 

one country can provide the financial support necessary to implement re-
t 

gional projects; however, there is some promise-in this regard since a 

number of countries already have contributed to the IQC trust fund — 

e.g. Venezuela $50K, Panama $2K, Mexico $4.5K, the U".S.A. $25K (for* 

participant travel and workshops*). In addition, Trinidad, *Costa Rica, * 

the Netherlands and the United States have either supported salaries of 

' •' , , " 2 8 
the Regional Secretariat or services to it. However, the 1979/80 
Regional Secretariat forecasted $305,5(70 as being,necessary to conduct 

- ? •* *** 

% 
% t 

**" 
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these programmes*, whereas< only $139,970 couldl.be identified. Funding 

will always be a problem, with such regiona)$,prpjects; nevertheless, it 
y > . 

is hoped that the need will transcend difficulties and .-that marine re-
f , . , . ' '>' • 30 

gionalism will come closer to being an existent fact in the Caribbean. 

• - . - ***** • 

WORK OF/FOOD £' AGRICUBTURAL ORGANIZATIONS ' 

IN AID OE^ MARINE RELATED MATTERS ' * \ ,, ^ t . - ^ : ^ .̂ 

Within the United Nations sy*stem, the FAO, IOC and UNEP are the 

major marine regional actors. - Under FAO auspices there are eight re-

gional fisheries commissions and councils, to which over 80 developing s < 

' 3 1 s ' ... *̂  -
countries belong. Two of these 'commissions are concerned with inland' 

. ' . * " v 

(fresh water) fisheries. Although the fisheries organizations are pri­

marily concerned with acquiring data on the conservation and preservation 

of fisheries stocks within their geographical areas, and with the gradual 

development of souneT management practices, they also have an important-

0 - I 
role in expanding and improving the, fisheries infrastructures, including 

r-
32 *> 

harvesting, processing and marketing of catches. „ To promote these ends, 
the local or regional organizations attempt to solicit funding for their 

. *». 
respective projects. * 

fr - . 

FAO interest in marine regionalism is perfectly understandable "in 
view of the nature ©f fishery resources and the fact that these resources 

> - -

are sharedj6y a number of countries," including the international communi- " 

ty if^one considers the fisheriesce-sources of the high seas. As early 

as liHy, the first attempt was madeby FAO to form a regional organiza-

tion, the. rhdo-Paeific Fishery Council. This body, with 19 member na-

/ &' ' 33 • *"' ' 
' tions^iis still in existence. . This Council functioned, more or less, 

* >• 
like a kind of fisheries science club, meeting once ̂ annually to discuss 

- '* > ' * 
. * -' • - V 

- : ' ./ 

" t 
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':•••.•.• * r . 
matters of general importance. These forums wereynot particularly con-* 

• cerned with development^and management of the fisheries resources in any 

real' sense. 'It was not until -the decade of.the 60's that re"g*ronalism 

assumed, added importance and the con'cepts of. development and management 

were emphasized. Thus, 'i.h 1967, another regional commission, this time 
I 

=- the Indian Ocean Fishery Commission (I0FC) was formed. This body now 

has 36 members and is primarily concerned with management of the resources 

in the ocean. By 1969, IOFC aligned itself with UNEP on a regional pro­

ject for^the Indian Ocean, establishing a pattern that" was followed by 

other FAO Commissions in the South China Sea, the Caribbean, and the 

34 ' 
West Coast of Africa. This- alignm^it of UNEP/FAO has been a healthy 
alliance for the purpose of funding and for assuring the uniformity of , j ' 

- -n . %^. 
projects. Most of the activities funded by^JNEP projects are develop-

" ' , " " ? - • *• 

t , ment Oriented, such as stock assessment, statistical, advice, management 

techniques. .'Both the IPFC and IOFC have since formed tuna-management 

committees to look^at'a multiplicity of factors, including stock assess?-. 

ment and related statistical needs, as' a matter of priority before any^ 

specific management measures are introduced. 

The FAO Caribbean arm is called the-Western Central Wtlantic 

Fisheries Commission (WECAFC), with activities extending to both the Caribbean Sea and the Gul,f of Mexico. States bordering these two bodies 

' • V 
of water constitute the great majority of WECAFC membership^ The WECAFC-

• " • " ' • s - • ~£ ,. " 
can therefore be considered "the regional organization responsible, for 

co-ofcdinating the management,'conservation, exploration^nd exploita-

I <35 ' -
tion of the living/resources of the sea. WECAFC was established in 

. - yy ;• - 36 ' 
1973 by the 61sjKsessipn of {the, FAO Council. Its membership, open to 
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.'all FAO members and associate members, includes 22 countries: Bahamas, 
m 

Barbados, Brazil, Colombia, Cuba,-France, Guatemala, Guyana, Haiti, 

Jamaica, Japan, Republic of Korea, Mexico, Netherlands, Nicaragua, Pana-

ma, Poland, Spain, frinidad and Tobago, United Kingdom, United States, 

_ \ 
The conservation and management objectives of WECAFC include the 

*!it * and Venezuela 

following: 

Promote and assist in the collection of national statistics 

.and biological data relating to fisheries in general, and 

* the shrimp fisheries in particular, and, to provide for the 

compilation and dissemination of th'ese data on a regional 
. . / *;% y% 
basis. * • - .-, i "s 
t ~ •-" -> * . y<»w ^ 

facilitate the co-ordination of. national research programmes 

and promote, where appropriate, the standardization of re-

search methods. 

Promote the interchange of information relating to the 

fisheries of the region. * ' 

Promote and co-ordinate, on a national and regional basis, 

studies of the effect of the environment and of pollution on 

-fisheries, and studies of appropriate methods of control"and 

improvement. . 

Understanding of the status of the stocks of the region and 

development of an appropriate statistical base and providing 

these key elements in conservation and management. <» • 

The WECAFC recently became involved in a UNDP/FAO Regional Fisheries 

Development Project, with headquarters in Panama. This project is de­

signed to accommodate a number of developmental objectives, infer alia, 

the development of aquaculture and ̂ stock improvement, the establishment 

of national or regional institutions for educating and training nationals 

in marine resource management, and to further assist member governments 
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in establishing national policies for the development and utilization 

of the reserves consistent with national objectives, and the conserva-
ft 

tion and improvement cf these resources. , * * _ 

It must be not^d, however, that the resolution of regional fishery 

problems for improved conservation and management and the utilization of 

the fishery resource of, the region* will require adequate funding. The' 

IOCARIBE and WECAFC are not adequately funded in light of the tasks 
t • 

they are called upon to perform. Fisheries regionalism in the Caribbean 
1 ,«¥., ̂  • yy ~'-\ 

must succeed if Ihe marine resejure^s of the area are to Be conserved and 
JSfe*- & \. vk^ *""•• **• 2 yP 

i%. A ' "**** " 

effectively managed. The importance of regional arrangements under 

which countries collect data-and pool their scientific information and 

expertise hardly needs'stressing. All coastal states, and especially 

thoSe with, at present, limited scientific capacity, can benefit from 

, studies carried out through regional bodies. The role of FAO and its 

affiliate bodies in establishing a framework for national management 

and optimum utilization of the fishery resources can be invaluable-.V *-£ 

** 0®% & ,, * fay 
2. A'CoricJfrted Approach for the High Seas ^ 

> 
The important aspect of the exclusive economic zone concept >is 

• X * • 

that valuable ocean resources — i.e. fish, e t c . — are removed from 

hitherto high seas jurisdiction a|iri placed under national control. The 

solution to the question of the deep sea-bed also involves removing it 

from the ''free for all" and placing it under international control. 

There are billions of tons of "manganese nodules" lying on the deep 

sea-bed of the Pacific, India*'ana Atlantic Oceans. Already many firms 

in a number of countries (United States,"Japan, Federal Republic of 

Germany, United Kingdom, the Netherlands and Canada) have spent.many 
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millions on research and* development and have.;formed four.major inter­

national consortia committed to joint commercial mining operation. The 

Group, of 77 has been fignting hard to gain 'control of the International 

Sea-bed Authority, which is"to manage "the area'.',„ .It is in the First 
t* A,' "• 

• ' 9 

Committee that the battle lines" between rich and- poor countries are 

most clearly drawn, and it is indeqd on this issue that the Conference 

could succeed or*fail. The poor countries see the Authority and its 

activities as an important device for achieving a New International 
• ' y •* y __ 

. " • * * * . 

Economic Order, reducing the -gap in economic and political strengths 
between rich and poqr. The rich countries continue to fight, to avoid 

the poor gaining any significant advantages consequently this area of 

it-

deliberations remain thorny. There, are still sharp'"disagreements over 

such matters as control of marine scientific research in the sea; price 

and production.controls of theminerals.-^particularly those- which may 

compete with the'exports of developing country land-based .producers; 

the distribution of benefits from mining operations among the Authority ,-

y.he miners and the international community; dispute settlement; and the 

machinery of the Authority itself. 

In recent negotiations,*much emphasis has been placed on building 

the financial and technological capabilities of the Authority and its 

Enterprise so that operations can commence as early as possible and 
.. -* 

continue to'keep p~ace with the *oper,ations of other e n t i t i e s . 

With respect to special rules and procedures, a simple majoriCy is 
*% 

required to adopt a substantive decision in a committee (the first step), 

and a two-thirds majority"of those present and voting is needed in the 

Plenary, .provided that, that majority includes at least a majority of 

states participating in the Conference. ' ; . 
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Ff .& 

• . . ' . • • - • - . n - - <*W' 
' **i\ t, * • \ y ' . ' 

The "gentlemen's agreement" is appended to the Rules of Procedure' 

in these terms: "The Conference should make every effort to reach 

agreement on substantive matters by way of consensus and there should? ' V 

be no voting on sttih waiters until all efforts at consensus have been 

exhausted." * " -
CONCLUSION 

» 
* " * * •* 

The continuation of the Ninth Session of the Third United Nations 

Law of the Sea.Conference begins in Geneva on or about 27 July, 1980._ 

A revised text was compiled and submitted to respective governments 
4 

following the end of the first part of- the Ninth Session. This revised 

text will be the basis of discussion at Geneva; it is hoped that con­

sensus will be reached, followed by a signing ceremony in Caracas, 

Venezuela in 1981, thereby marking the establishment of a new law for' 

;. -̂ -theirsea. 

,_,;./ There is one very important observation that one can make about 

the entire conference from its inception, and that is its determination 

to foster more co-ordination of ocean uses and resources. : 
if tS 

The 260-mile zone is now conceived as providing an opportunity to 
nationalize marine activities. Some writers, refer td it as a multi-

. '38 . * 
purpose, multi-functional zone. Others refer to it as a zone warrant-

39 
ing effective and national resource management. Present conflicts of 

-*. __ - i - , " * ' ' 

use are apparent — oil rigs hindering fishing and navigation, dredging 

interfering with fisheries-and coastal amenities.' 

States will need, now more than ever before, the technical and 
it , * 

scientific know-how in order to determine the value of all ocean-related 

•v.1 w .. 
activity and to make policy dec isions which will, in the final analysis, 

O • .' • 
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y 

involve choices and trade-offs/between alternative uses. 

The need for regional arid sub-regional co-operation in many areas, 

particularly in fishery and pollution matters, jDs producing some co-

** ;-" . ' r 
ordinating efforts. Among world-wide bodies, tHê ĴjIiited Nations and! -; • 

many of its specialized agencies can be expected to3 adopt their policies, 

arid^programmes to accommodate the requirements of the treaties and also 

the needs ,of developing countries in their new economic zones.><t,
 v 

v, 
The Third United Nations .Conference on the Law of the Sea has not 

yet taken a vote on a treacy subject; the "gentlemen*.s agreement" h,as 

prevailed. However, the long and protracted stage of informal negotia­

tions has drawn to a close. By July, governments will be required to 

debate certain aspects of* the Convention that are unsuitable' to them. 

It is at this meeting, more than any other, that the fate of the Con-

ventionfwill be. decided. ' •.-•», 

€? 

• • 
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APPENDIX A 

Bases of Discussion: > * 

A state possesses sovereignty oyer 
a belt of sea .round its coasts. " 
"This belt constitutes its terri­
torial waters. 

sd\ The sovereignty of the coastal 
state* extends to the air above 
its territorial waters to the 
bed of the sea covered by those 
waters and to the subseij^—— 

The territory of a state include/ 
a belt of sea described in this 
con\*ention as the territorial 
sea; sovereignty over this belt 
is exercised subject to the eon-
• ditions' prescribed by the pres­
ent convention and other rules 
of international law. 4 • 
The territory of the coastal 
•state includes-also the air 
space above the territorial sea, 
as well as the sea bed and the 
subsoil. Nothing in the present 
convention prejudices any con­
ventions or other rules of in­
ternational law relating to the 
exercise of sovereignty in these 
domains. 

Bases of,discussion: Conference Draft: 

The breadth of the territorial 
waters under the sovereignty of 
the coastal state is three miles. 

NO AGREEMENT. 

Nevertheless, the breadth of the 
territorial waters under the 
sovereignty of the coastal state 
shall, in the case of the states 
enumerated below, be fixed as 
follows: 

NO AGREEMENT. 

On the high seas adjacent to its 
territorial waters, the coastal 
state may exercise"the control 
necessary to prevent within its -
territory or territorial waters 
the infringement of its custom * 
or sanitary regulations, inter­
ference with its security by 
foreign ships. Such control. may% 

not'be exercised more than 12 
miles from the coast. ^ 

NO AGREEMENT. 

^ 
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APPENDIX B 
: ' " - • . . y 

DEFINITION OF THE CONTINENTAL SHELF IN ICNT 
* •• i. i . I I , ., , . » . , . ^ 
* •* i. 

' ARTICLE 76 

1. The continental shelf of a coastal State comprises the 
sea-bed and .subsoil of the submarine areas that extend beyond its 
territorial sea throughout the natural prolongation of its land terri­
tory to the outer edge of the continental margin, 6"r to a distance of 
200 nautical miles, from the baselines from which the breadth-of the 
territorial sea is^measured Where the outer edge of the continental 

i 
margin-does not extend up to that distance., 

2. . The continental shelf of a coastal State shall not extend 
beyond the limits provided for in paragraphs 4 to 6. ' . . . 

3. The continental margin comprises the submerged prolonga­
tion of the land mass of the coastal State, and consists of the sea-bed 
and subsoil of the shelf, the slope and the rise. It does not include* 
the deep ocean floor with its oceanic ridges or the subsoil thereof. 

4. (a) For tfi/f purposes of this Convention, the coastal*1 State 
shall establish the outer edge, of the continental margin wherever the 
margin extends beyond 200 nautical miles from the baselines from which 
the breadth of the territorial sea is measured, by either: 

(i) .A line delineated in accordance with paragraph 7 by < . 
reference to the outermost fixed points at each of* ' : 
which the thicknes.s of sedimentary rocks is at least 

, 1 per cent of the shortest1 distance from sxtBfi point 
to the foot of the \continentalNslope; or, 

,(ii) A line delineated in accordance with paragraph 7 by 
" reference to fixed points not more than 60 nautical" ** 
miles from the foot of the continental slope. 

(b) In the absence.of evidence to the contrary, the foot of the 
continental slope shall be determined as the point of maximum change ""*" 
in the gradient at its base. 

, 5. The fixed points comprising the line of th«k outer limi*ts 
of the continental shelf on the sea-bed, drawn in jiccoipance with <==&. 
paragraph 4(a)(i) and (ii), either shall not exceed~~35Q" nautical miles "^ 
from the* baselines from which the breadth of the territorial sea is / 
measured or shall not exceed 100 nautical miles from the 2,500 metre / 
isobath, which is a line connecting, the depth of 2,500 metres. .* J 

6. Notwithstanding the provisions of paragraph 5, on submarine 
ridges," the outer limit of the continental shelf shall not exceed 350 
nautical miles from the, baselines from which the breadth of the terri­
torial sea is measured. This paragraph does not apply to submarine 
elevations that are natural components of the continental margin, such 
as its plateaux, rises, "caps, banks and/spurs. 

* • 
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7. The coastal State shall delineate the-seaward boundary of 
its continental shelf where that shelf extends beyond 2(̂ 0 nautical, miles 
from the baselines from which the breadth of the territorial sea is 
measured by straight lines not exceeding 60 nautical miles in length, 
connecting fixed points, such .points to .be defined by co-ordinates «sof 
latitude and longitude. ' 

* * 

8. Information on the limits of the continental shelf beyond 
the 200 nautical mile exclusive economic zone shall be submitted by the 
coastal State to the Commission on the Limits of the'Continental Shelf -
set up under annex II on the basis of equitable geographical represen­
tation.* The Commission shall make recommendations to coastal States 
on matters related to the establishment of the outer limits of their 
continental'shelf. The limits of the shelf established by a coastal 
State taking *Lnto*.aecount these recommendations shall be final and 
binding.' > , ' • 

.9. The coastal State 'shall deposit with the Secretary-General 
pf the United'Nations charts and relevant information, including geo­
detic data, permanently describing the outer limits of its continental 
shelf. The Secretary-General shall give due publicity thereto. 

*• * , 

10."" The provisions of this article are without prejudice to the 
question of delimitation, of the continental shelf between adjacent or 
opposite States. 

f 

j 
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APPENDIX C 

ICNT, ARTICLE 7: STRAIGHT BASELINES 

In localities where the coastline is deeply indented and ..cut into, 
or if there is a fringe of islands along the coast'in its immedi­
ate vicinity, the method of straight baselines joining appropriate 
points may be employed in drawing the baseline from which the 
breadth of the territorial sea is measured. 

Where because of the presence of a delta arid other natural condi­
tions the coastline is highly unstable, the appropriate points 
may be selected along* the furthest seaward extent of the low-water 
line and, notwithstanding subsequent regression of the low-water 
line, such baselines shall remain effective until changed by the 
Coastal State in aceordancg with this Convention." 

The drawing of such baselines must not depart to any appreciable 
extent from the general direction of the coast, and the sea areas 
lying within the lines must be sufficiently closely linked to the 
land domain to be subject to the regime of internal waters. > 

Straight baselines shall not be drawn to and from loŵ -tide 'eleva­
tions unless lighthouses or similar installations which are pri­
marily above sea-level, have been built on them or except in-in- , 
stances where,the drawing of baselines to and from such elevations 
has received general.international recognition. 

Where the method of straight baselines is applicable under Para­
graph 1, account may be taken,„ in determining particular baselines, 
of economic interests peculiar to the'region concerned, the reality 
and the importance of which are clearly evidenced by a long usage. 

The system of straight baselines may not be applied flsy a State in 
.such a manner as to cut off from the high seas or the exclusive 
economic zone'the territorial se.a of another .State. 

• t 
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APPENDIX D . -,. . 

ICNT, ARTICLE 10: BAYS 

1. This Article relates only to Bays, the eoast of vfh'ich belong to a 
_ sjingle State. *', 

2. "J For the purpose of this Convention, a Bay is a -well-marked indenta­
tion whose penetration is in such proportion to the width o'f its 
mouth as to contain land-locked waters an*3"* constitute more than a 
mere curvature of the coast. An indentation.-.shall not, however, 
be regarded as a Bay unless it4 area is as iarge as or larger than 

^ that of the semi-circle whose diameter is k line drawn across the 
mouth of that indentation. •! 

3. For the purpose of measurement, the area of*, an indentation is that 
lying between the low-water mark around the shore of* the indenta­
tion and a line joining the low-water mark of its natural entrance 
points. Where, because of the presence of islands, an indentation 
has more than one mouth, the semi-circle shall be drawn on,a line 
as long as the sum total of the lengths of-the lines across the 
different mouths. Islands within .an indentation shall be included 

__ as if they were part of the water area of the indentation. 

4. If the distance between the. low-water marks of the natural entrance 
points of a Bay does not exceed 24 miles, a closing line may be, 
drawn between these two low-water marks, and the waters enclosed 
thê rehy shall be4considered as internal waters. 

5. Where the distance^ between the low-water marks of thq,.. natural en­
trance points of a bay exceeds 24 miles, a straight baseline of 
24 miles shall be drawn within the Bay in such a manner as to 
enclose tnbvmaximum area of water that is possible with a line - * 
qf that length. 

6. The foregOingV provisions do not apply to so-called "historic" Bays 
or any case where the system of straight baselines provided for in 
Article 7 is applied. 

fr 
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• APPENDIX E • 

Statement of the Chairman of the Group of 77*(Ambassador Satya Nandan of 

Fiji) Declaring the Position of the Group 'in Unilateral Legislation on 

Deep Sea-bed Mining 

"The Group of 77 is firpvy of the view "that the Declaration of 
Principles Governing the Sea/bed and Ocean Floor and the .Resources 
Thereof is declaratory of pustomary international law. It believes 
that all activities regarding .the exploration and exploitation of the 
resources of -the a^ep searbed and other related activities can only be 
carried out legally if governed by the international regime to be es­
tablished by an international treaty of a universal character generally 
agreed upon. Conseadently, the Declaration clearly.makes, illegal,- as 
being contrary to customary international law, the_ carrying out qf such 
activities prior to the establishment of sue"**: a*regime, whether or not 
such activities are sought to be regulatecP.by'the"national legislation 
Lof one or more countries. 

At a time when states are engaged-iri serious and productive ne­
gotiations at the Third United Nations Conference on the Law of the 
a, and agreement on an international regime appears to be within 

reach, the action of some states participating in the Conference, in 
preparing national legislation purporting to authorize deep sea-bed 
mining on a'unilateral basis, is not only illegal but also does not 
conform to the accepted principles and ethical standards of the parties 
to international negotiations. It is designed to frustrate the efforts 
of the international community, to reach general agreement on an equi­
table regime that would benefit mankind as a whole, and the developing 
countries in particular. 

The Group%-of 77 categorically rejects the view that the enactment 
of unilateral legislation has any basis whatsoever 'in international law. 
The enactment of such legislation will undoubtedly poison 1^e atmosphere 
,of the negotiations and would, most probably, lead to a breakdown of the 
Conference. 

The* responsibility of'this consequence must lie squarely on those 
who" are deliberately attempting to pre-empt the^results of the Confer­
ence. Th*§ frustration of the Conference, through the calculated act of 
a group of the industrialized countries, places in jeopardy not only 
the substantiate results achieved by this'Conference in^dther areas of 
law of the .sea, big, a'lso endangers the future of the entireN^system of 

joMs multilateral'*'negosf ations under the auspices of the United Nations. 

The undue haste with which certain of the industrialized countries 
rush to utilize their technological advantage to grab the*resources of 
the common heritage is yet another example of the insensibility of these 
states- to the ever-widening economic gap between the developing and the 
developed world, and tl\e legitimate demands of-the developing countries 
for an equitable share of the* wealth of this planet. 



V. 

The Declaration of Principles unequivocably asserts, that the deep 
ea-bed area-is not subject*to appropriation or the exercise of sever-* 

eignty or*sovereign rights by any state and, accordingly, bilateral ,t 
legislation cannot serve as a legitimate foundation for» the acquisition 
of rights in the area. Investors and mining companies which intend to "* 
obtain authorizations to mine the deep sea-bed under'unilateral legis­
lation must take notice""that such legislation cannot confer any .right 
whatsoever to,mine any part of the international'sea-Bed'area, -and that 
consequently no such right will be recognized in the international • 
trearty under negotiation.^ Any activity.by a company under such pur-
pprted authorization would be open to challenge at any time in an appro-.' 
priate forum within any jurisdicti-wi in which ±h"at company has assets. . 
And it is open to the members of the international community to take 
such other measures as may be- appropriate," 

« \ 
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APPENDIX' F 

- * ;' :J)EeLARATrON OP, PRINCIPLES GOVERNING THE, SEA-BED AND THE OCEAN FLOOR, 

6 ,, s 4 . 6 » -1 

'.•- °\" > A*ND.'THE'SUBSOIL THEREOF, BEYOND THE LIMITS OF .NATIONAL JURISDICTION 

UN GENERAL ASSEMBLY RESOLUTION 2749 (XXV), 17. DECEMBER 1970 

O *3 ' •** 

The^General Assembly', Recalling its resolutions 2340.(XXII) of 

1§ December 1967-, 246j* (XXIII) of 2\ December 1968 an'd 2574 (XXIV) 

• - „ 

Of 15 December 1969, concerning the area to which the title of the 

-item refers, ° -7. - -, '. ^ , - --• 

4Affjrjping that there is ap area of the sea-bed.and the ocJean 

floor, and the subsoil* thereof, beyond the limits of national- ; 

* -* \ " ' ' * ' > . 

jurisdiction, the pretise limits of which are yet; to be determined, 

8» 

*- Recognizing that the existing legal regime of the high seas 
•" • " ..s- •"•..**. * . - * 

. dde.s not-.provide substantive rules for regulating the exploration 
. " - ' - - . . , ' * - * * • % r 

m • • of the aforesaid*area and the exploitation of its resource's-, 
v - • - • " . ^ . . < . * . • r - 7 

- •& *"• v."'. . - ' " ' . • . ' . " . - - ' . "** • 
- v •- .* .-' •••-. .-'• -. *• * j *; -"v 

-,-- /_ ~ • Convinced" that the area shall be reserved exclusively for 

H -r 

•. ^ 

^peaceful purposes."a\ndTthat'Irhe exploration of the area and *the ex-

.'plpitation of its'resource shall be carried out for the benefit 

.. of -mankind, .&s a whole, - . : , - . 

Believ-ing.it. essential than an international regime'applying 

y* to the area and'its,resources and'including appropriate international 

• : "-Machinery should be. estaBTished as soon, as possible, 
•'"*:*'- * *" '- . .'-*>'- ' .' ""' * v-
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Bearing in mind that the development and use or tne area a.uu 
> * L • • ' '* 

t ' * 

its resources shall be undertaken in such a manner as- to. foster the * . 

1 X 

healthy development of the world economy and balanced.growth of inter-

national trade, and to minimize any adverse economic effects caused 

by the fluctuation of prices of raw,materials resulting from such K 

activities, ' * > j , \ 

Solemnly.declares that: • l* 
• % 

1. /The sea-bed and oce'an floor, and jyje subsoi-1 thereof, beyond 

the limits of national jurisdiction thereinafter referred to as the 

area), as well as the resources of the area,,are the common heritage 
» . - . 

.* ' y~ 
of mankind. ' 

vs. - *. - ' . 
* *. 

* ^ * * 

2. The area shall not be subject to appropriation by any means by 

States or persons, natural,'or juridical, and no State shall claim or 
-. •* J-; - * * 

exercise sovereignty or sovereign rignW*over any part thereof. 

'3. No ̂ a x e or person, natural or juridical, shall claim, exercise 
V - ' . 4 

or aequire'rights with respect to the area or its resources in- <-
.fe compatible with the international- regime to be established and the"-*-

• r , ^ . 
* ' principles of this Declaration,. 

4. All, activities regaraing the exploration and exploitation of 

• the resources .of the.area and other related activities shall be 

governed by the'international, regime^ to be established. . „ 

• S ' ' ' ' " . 

5. The area shall be open to use exclusively for peaceful purposes 
* •* -. i . 

1 by all States, whether coastal or land-locked without discrimination, 
, '- * » ' 

9 
# in accordance with the•international regime to be established. 

• . • * • \ < . -

-* i • -- * '* 
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6. States shall .act in the^ area in accordance with the applicable 
» 

principles and rules of international law, including the Charter of 

the United Nations and the Declaration on Principle's of International 

Law concerning Friendly Relations and Co-pperation among States -in 

accordance with the Charter of the United Nations, adopted by the * 

General Assembly on 24 October 1970, in the interests' of maintaining 

international peace and security and promoting international co­

operation and mutual understanding. 

v.- ' . 

7. The.exploration of the area and the exploitation of its re­

sources shall be carried out for the benefit of mankind as'a whole, 

irrespective of the geographical location of States, whether land­
er 

locked Or coastal, and taking into particular consideration the 

interests and needs of the developing countries. 
* -t 

i t 

8. The area shall be reserved exclusively for peaceful purposes, 

without prejudice- to any measures 'which have been or may be agreed 

upon in the context of international negotiations undertaken in the 

field of disarmament and which may be applicable to a broader area. 

One or more international agreements shall be concluded as soon-as 

possible in order to implement effectively this principle .and to 

constitute a step towards the exclusion of the sea-£ed, the obean „, 
» y • 

i 

floor and, the subsoil thereof from the arms race. -, ", ~ 

& • 
.9. On the basis of the principles of *this Declaration, an inter-

x - *•**: - . - .-' 
national regime applying to the area and its. resources and including 

<. - - -* ,. 
- * * *•* 

\ J • 

appropriate international machinery" to give effect to its provisions 

shall be established by an international treaty of a universal character, * 

\ . . . • ' , : * • ' ' • 

' \ . - ' * • * ' " * * * • " • 
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generally agreed uportj* The regime shall, inter alia provide for 

m _ . . '" * r 1— 
• , , * ' , - ' *• 

the orderly and safe'development and "rational management of the area1 

and'its resources and for expanding opportunities in the use thereof, 

and ensure the^equitable sharing by States in the benefits derived 

therefrom, taking into particular consideration the interests and 

needs of the"developing countries, whether land-locked or coastal. 

% 

10. \States shall%promote international co-operation in scientific 

research exclusively for peaceful purposes: 
* ' * •> """*"* 

a. By participation in international programmes and by en-
* -

*• . ' en­
couraging co-operation in scientific research by personnel of 

di'ff erent countries; - , * ' 

b. Through effective publication of research programmes and 
-*» 

dissemination ,of the Results of resea£"o*a, thrc-ugh 'international* 

. • • ' • • ' ' - ' >4' * +. 

channels; , .* , ' 
'" * *T * ' *'- - ' - « , ' * 

" ,c. By co-operation in measures to .strengthen research capa— 

bilrtie's of developing countries, including the participation of " 

their nationals in research programmes. No such activity,shall 

form the legal basis for any claims With respect to any part of the 

area, or its resources. 

' m 
11. V'ith respect to activities in the area and acting in conformity 

N, 

f. with ̂ the international regime to be established; States" shall -take 
* "• 

appropriate*measures for and shall co-operate in the adaption and 

implementation of international rules, standards^'a7ior'p">eeedures for, 

inter alia*: w " • , T - ." 
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a. The prevention of pollution and contamination, and other 

hazards to the marine environment, including the coastline, and of 

interference with the ecologidal balance"of the marine environment; 

b. The protection and conservation of the natural resources 

of the area and the prevention of damage to,'the flora and fauna of 

the marine environment. 

/ 

12. In their activities in the area, including th\s€ relat\ng*to 

e- . its resources, States shall'pay due regard to the rights and legit­

imate interesWof coastal 'States in the region of such activities, 

as well as of all other States, which may be affected by such 

' I- • • ' ' / ' * 

activities. Consultations shall be maintained with thd coastal 
? « 7 

States concerned with respect to activities relating, to the ex­

ploration of the area and the exploitation of its. resources with 

..;.' a view to'avoiding infringement of such rights and interests. 
. . ' . ' ' -- .- ' * ' i 

\ ,'':,* • 13'. .-NotMng'-hereiD shall affect: . 
' * - * - » i ^ * * * * » 

' - .'•'; \ " \ V" a- jTjhe, legal status'o'f the water superjacent to the'ap^a or 
".•',, V - '' < * • ' •,,' ] • . ' • ;• • ' . i 

•-'*'. '%\^' * ..that* .of' the ..,a-i;ri space-above those waters; 
. ,\\.\' '•/ > -'-v- '.'-,. <y': -v "-:•- • • ' -• . 

. * - <•- *•'. *•;• - ,'• . : • . ' - y- : \ . "• « • * 

• ,"' '•- '. • ',"'-'. V b- Th© rd«aht^ of .ĉ dit-al States'with respect to measures to • 
'.".*, \,*.i' "'.*.. • "*.'• "r."'-'*-' " ': '*V**-"Ax-. .> 

* ^ *• ** ' \ . \ * i J -^* - - ** /i '' , •' ^'"H^ ^ v - \^ 

> »',* * ';~v '.*$Tevents mitigate or eliminate grave and imminent danger to the i r ^ 
. '" ^ * '• - *•' ."* r** - - -'y-j ' ' . *..-f • - • i'*~.-' " \ 

.'.• .';.'* *0oa stride; /Or'..related^ ija^rests-from. pollution^Jr threat thereof. 

• v. or from" other,ifez'arddri^, [pccurrCnCeV.resulting from or caused bv ' 
- " « . , . ' . ' . . " • . ( ; . " ; . . - : , ' - - * J 

*._.__." ' ".any a c t i v i t i e s '%jx the area, subject to the internat ional regime to -

" - , : ' be established,:1. •"' . •' /. . ' , - . - -• * 

VI " "V ;y/-:: !y-'\ "'V> ^'Y^-
14. !'$kevf^k%te shall 'has^ the responsibil i ty to ensure that 

y ac t iv i t i e s in;, the,area, in£lud^rig:.,those.?fplating to i t s resources, 

-v-

_ x>. *•* 



whether undertaken by governmental ageneies or non-governmental 

entities or persons under its jurisdiction, or acting on its behalf, 

shall be carried out in conformity with the international regime to 

V 
be established. The same responsibility applies to international 

organizations and their members,for activities undertaken by such 

organizations or on their behalf.. Damage caused by such activities 

shall entail liability. ' •. * 

15. The parties to any dispute relating to activities in the area 

and its resources sna.ll resolve such dispute by the measures men­

tioned in Article 33 of theCharter of the-United Nations and such 

procedures for settling disputes as may be agreed upon in the 

international regime to be established. 

http://sna.ll

