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ABSTRACT

As a member of the Grenada deleéation to the.Third United Nations
Conference on 'the Law of the Sea, the author had a rare opportunity of ‘
‘being a partlclpant in one of the most elaborate international conven-
tlons'of all tlme Nothing has had a more profound impact and influence
upon 1nternat10nal relations in the past decade than UNCLOS III. A
complete history of the law of the séa would -start with the Mediterranean
in' the days of ancient Greece and Rome, however, the regime that was
traditionally accepted for the governance of the ocean space and resources
wag “"Freedom of the Seas'. , )

This theéis examines the development of'states' claim to extended
Jjurisdiction in the oceans-by way of the Territorial Sea, Contiguous Zone,
and Continental Shelf which inevitably led to a gradual erosion of -the
regime of the high seas\and/;r the concept as aforesaid "Freedom of the
Seas". A brief analysis 1s made of the Hague Codification Convention in
1930, the Geneva Cornvention of 1958, and the Second Law of the Sea Con-
ference in 1960. Ha;ing established some measure of historical contin-
uity, the thesis’ takes a holistic look at. UNCLOS III:Fand in particular,
at how certain,parts of the Convention, to wit, ICNT Rev.2, may affect
Grenada should a tpeaty emerge The thesis analyses the juridical status
of the (a) TerrltorlaL Sea, (b) Contiglious Zone, (c) Exclusive Economic
Zone, and (d) Contlneptal Shelf, in Informal Composite Negotiating <t
(iCNT) Rev.% and #lso 1n the national legislation of Grenada_and Vene

zuelas

Analysed here, too, are the ef%ects of geography, navigation, pol-

*lution,-marine scientific research, fishing and delimitation of maritime

boundaries upon Grenada in light of extended coastal jurisdictiéﬁ.
The dlscu531on concludes with a debate as to possible solutions

to the problems created by UNCLOS III in so far as Grenada and her

¥ne1ghbougs:are concerned. Mentlon is made of internaticnal organiza—

tions.5uch as UNEP, I0C, and FAO. . ]
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ABBREVIATIONS

* - - -

Canadian'lnternaijonal Development Agency

—

. Eastern Canada Traffic Regulations

EEZ ' Exclusive Economic Zone )

F.A.O. - Food and Agricdulture Organization of thé!United Nations‘ .

{.C.J. International Court of Justice ) ‘f

ICNT ) xEn%ormal Compdsitg Negotiating Text

IMCO | Intergovernmental Maritime Consultative Organization *

I:O.C. Intergovernmental Oceanographic Commission -

JOCARIBE ' Association for the;ggﬁgébean and Adjacent Region

I.0.F.C. Indian Ocean Fishery Commission

LOS ‘ ) Law of the Sea

NA%Q North Atlantic Treaty Organization /

NIEO . New In%ernational Economic Order

UNESCO United Nations Eddcational, Scientific, énd Cultural
Organization ’

UNCLOS 1II Second Qnited Nations Conference on éhe Law of the Sea

UNCLOS IIX . Third U;ited_Nations Conference on the Law of tgh\fff;

UNDP "Unitqd Nations Development Programme \—ﬂv_fgfi T

UNEP . The &nited.NationsaEnvironment Programme !

UNGAOR ' United Nations General Assembly Official Records

UNCTAD . Unitedcwétiong Conference on Trade and Development

WECAFC §WEstern Central Atlantic %isheries Commission .

WHO World Health Organizat;on

WMO World Meteoroiogical*Ogganization"
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FREEDOM OF THE SEAS
*

f . ’ . i
Then tools for beast and lime for birds were Found!

S . v
’ Then first men made homes ..

. Then landmarks 11m1ted to each h1§ rlght for all |

before was common as the 11ght
Man's perception‘of the state of the ocean ‘some four or five ceﬁl“
turies ago' is adequately h1gh11ghted by the above—mentEOﬂed verse. This

-

perception found expression in two ancient, theorles, namely res nulllus

and res comnfunis. These two concepts, actually creatures of property:

law of the Roman Civil Law, were used by maritime nations to lay claims

¥

" to the sea. Res communis implied the common property of everyone: the

air, running water, the sea and, in later law, the sea shore to the

highest winter floods.z On the other hand, res nullius méan?iproperty

belonging to no one; wild animals and abandoned propé;ty were the most
common examples of this clq;siffcatioh.s In his Institutes, Jugtinian
adopted the classical assumption in;oképgfthe'authority of .Celsus that
the use of the sea was com&on to a11.4’ Classical jurists such as Mar-
cianus,’ Ulpian and Paugus,\as ;ell as Celsus,‘aflégeé that the sea was

not onjy owned by no one but, like the air, was incapable of “appropria-

tion.

-

+

It can be argued that the concept of "Fréedom of the Sea", or

s

Mare Liberum, hésﬁits.gengfisuin the theory of res communis.

Sixteenth century lawyers*endeavéufed to affirm that all the seas
are common to the universality of mankind.5 Such being the case, it was
felt that eGer& natidn is free to travel to every other nation and to

trade with it.° _—

-1 -
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“he
H ' - ,"
) © SIXTEENTH CENTURY CLAIMS TO THE SEAS- K

All property, Grotius (1583~ 1645) argued, is based'on posseéssion ’

“T%ccupat;o) ﬁhatgcannot be seized or ‘enclosed -- for example, the °
open sea —— cannot become property and therefore remains common to .all -~

a . -
* = -

niankind.8 The sed can neither be bought nor sold, nor otherwise Se
legally acgquired. It is under God's dominion aloneig"Property rights
by prescription or custom‘canno% be acquired in the sga, for no one has
power to grant % privilege to mankindin geAQral,lo and mankind in gen-
eral cannot be assumed toghave grant;d a concesgion in the sea.11

Trade assumed great impertance towards the beginning of the seven-

teenth century. The Spanish and Portuguese laid claims to all the seas
- .

2

in the sou%hern‘hemisphere, based on a series of Papal Bulls ahd the

Treaty of Tordesillas of 1494.12 T -

These clalms to the appropriation of the sea, however, were strin-

4

gently opposed by two Span1sh monks. -Francis Alphonso de Castro, who
L Y ~~
wrote about the middle of the 51xteen§h century, protested vehemently

. . - -

against the proprietary claims of stafes such as Spain and Portugal to °

=

the Pacific, the Carigbean and the Gulf of Mexico, the Indian Ocean and

o . ... 13 :
. the South Pacific, and also Venice's glalms in the Adriatic. Ferdinand

Vasquez expressed the same opinions as de Castro; he held that the sea

could not be appropristed but remained common to mankind since the!begin-

- -

“ning of the world. He suggested that the claim of the Portuguese, for-

bidding others .the freedom of navigation in the East Indies, and that of

]
— “ = .

thg Spaniards, prohibiting others from sailing through 'the spacious and

.

immehse sea' to the West Indies, were no less vain and foolish™ (non minus

-
&

¥ . i . 14
insano) than the ‘pretensions of the nggtléﬂs and Genoese.

"

PN
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Eéfly.in her reign, Queeh.Elizabeth I had occasion to profest.

-

ragainst the claims of Portugal, and had a heated &ispufe with King .
Sebastian about them. Later, the daring exploits of Rrake on the Span-

]
)

ish/;éag‘were moré than a flagrant violation of- Philip's pretension:to-

\ { N

mare clausum in the western Atlantic and Pacific Océan§ -~ a claim which

Elizabeth rg¢fused to recognize.ls"ﬁhen Mendoza, the Spanish Ambassador,

complained to her in 1580 of Drake's deprédations and that English ships

presumed to trade in the "Indian" seas, he was told in effect that the.

Spaniards, céntrary to the Law of Nations, had prohibited the English

from ﬁréding in those regions, and had consequently drawn the, mischief

- a

uponlthemsélves. She was unable to unders£and, she said, why her sub-

-
-

jects and those of ‘other Princes should be barred from the "Indies'.

She could not recognize the prerogative of the Bishop of Rome "that he

should bind Princes who owe him no obedience", and her subjects would

3
-

continue to navigate 'that vast Ocean" sincé ''the use of thg sea and

air is commog to all; neither can any title to the ocean belong to any

.

people or’private man, ?OPésmuch as neither nature nor regard of the

public use permitteth any @ossession thepeof.“16 7 .

L ) - . *

x

- MARE LIBERUM VS MARE CLAUSUM

P ]

; Grotius advanced the most compelling argument in respecé to free-

dom of the seas; his moét memorable passage xeads as follows: "All

1

- propeﬁ%y is grounded upon occupation which requires that moveables shall
be seized and imdeeaBle things shall be.enclosed; whatever therefore, *

cannot be so seized or enclosed is incapable of‘being made a subject of

t »

property. The vagrant waters of the ocean are thus necessarily free.

The right of occupation, again, rests upon the fact that most things

__ . T : 4;

-3 -
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i . Ie
’ » . . T&
become exhausted, by promiscuous use and that appropriation consequently -

N " . is the condition of their utility‘to-éggan beings. But this is not'the'

4

. ' case with the sea. "It can be exhausted neither by navigation nor by

s ol - . PR

. . fishing, that is to Séy,-in weither of the two ways in which it can be

* A

o "' used.”17 Grotius' argument was met head on"by his most formidable.op- .

* - . :

ponent, Selden, who wrote an exhaustive replg,zin’tWO books, *to Grot%us'

- . work. . : - > o
" Selden disputed the aqbuments of“Grft us in-his HOPktzp?ﬁ he main-

talned bhe rlght of appropriation by the Engxlsh kings aﬁ‘the waters

e éurroundzng Great Britain. He admitted the pr1nC1ple that a state could

not forbxé'the nav1gat10n of 1ts duties to humanltv 18" he thus attempt—

* s

ed ¥0 reconcile the Britigh special claim to the'sea with the general

EY

claims of Freedemgbf'Navigatioﬁ.lg
» ,
Sir Phillip Medons. flilly supports.the view that, "The sea is the .

=

¥C property .of the Crown of England” but at the same time declares,

M

at it "is common to the peaceable Lraders of all nations, gnd thig is
hd f

so far from being a damage to any, that-it ié'highly_beneficialitp all,

for @s there is no manso self-sufficient as not to need the continual

‘

- help of another, o neither is there any country which does not at Some .

N ’ : ) . 2
time or other need the growth and production of another." 0

Britain, by this time, had left the Dutch, French, and later the..

Y -

, Germans to fight the battle for a ‘mare:i iberum, and began to claim the

«“* = . -

'seas surrounding the British Isles; thus jaining‘%he Spanish and Portu- L

guese in fighting for a mare cl}msum.‘21 In the late sixteenth century,

. thg;grinciple of the freedom of the seas was invoked by the British to

& - s
protect expanding trade activitiéé and to justify the passage of Drake

-

- . 2
and other venturers through the seas reserved by the Pope Yfor Spaln.“2
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¥

However, after‘Brltain‘achiéved naval Supremacy early in the eig?tpéhtﬂ

cégtury, she could have afforded tb, and indeed did, adopt a more moda{—

4

ate attitude toward the doctrine of Mare Clausum. -

. -—
L3 = -

THE éREADTH OF THE TERRITORIAL SEA .

‘? —

*

-

"As the debate concerning ‘Mare Libefhm and Mare Clausum faded away,

the territorial waters became 4 matter of considerable debate. At vari-
B w - . ) .
ous ﬁimes’and places 1in Europe, during the fifteenth through the eigﬁt—

<
- “

eenth centuries, territorial waters were viewed as being valuable pri-

-

> -
marily for protecting nearby fisheries from foreign fishermen, and also

=4

“for national sécurity. However, there was no agreement on whether they

-
-

. chould include all waters within sight of land, al! waters which could be

»

-
“defended by shore~based ¢annon, or a breadth based on some fixed dis~

- -

tance or other ¢riterion. -The cannon shot. rule, as 1t was referred to,
3 . . . .
-seened to have_facilitated a uniform zone-of maritime belt, extending
i " = ‘. .
seaward from the shore along the enfire coastline of states abutting

the sea. It therefore-did no more than place under the protection of

~the territorial sovereign all ships lying off the coast covered by the

-

’ actual guns of actual ports or fortresses. -
/
- (a) The Cannon Shot Rule -
P, . £ ;;
The 1dentification of the three-mile limit with the Cannon Shot
‘ Rule makes its appearanceegtsleast as early as the last quarter of the
< *ei1ghteenth century. The Italian Galiani '(1782) was -the earliest known

AT

P ¥
‘writer to introduce this historical combination or confusion; a fact
’ t

which certainly lends support to the perceived view thal the Three Mile

Rule represented an attempt.to convert cannon range into terms of actual

measured miles. 1f seems possiblé, however, -that the two'$umles never
- ae ﬁ » . -

-
a . *
-

- -5 -
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had any real historical‘éoﬁnectioh; ‘they may'well have been,whally dis-
. . . ) .'. - i ' 5
tipct rules having their roots ih different parts of EurOpe.”S This’

rule was not adopted unanimously by all Maritime Powers; for instance,
; < . -~ . -

the Danish ¢laimed that terriﬁqrial waters exterdded to the 'limits of

€ P > +
. -

. i -
cyesight, or about feur aor five leagues from the island off (the coast.

he N
- i

* e . - . i
Demmark and Norwaythad thus deVeloped, from.the late sixteenth to the
early nineteenth century, the practice- of exercising jurisdiction with~ %
I3 t = ) M )
in adjacent maritime areas of a standard.width. This developmenti took

. . ’ ’ , - > . .
place, 1t appears, without any reference whatsoever to the Cannon Shot

v X

Rule. Danish claims to jurisdiction had beert based either on.a domin-
~ R 'Y . - —_—

. . . . . . 24 .
ium maris or on earlier claims to water within sight of land,” < It is
widely atcepted %%?t the first introduction in Denmark-Norway of.a one A&

*

D , . . L.
1e%gue iimit -~ that is, four nautical miles - dates from 1743 when
. ! B .

.

the Governor~of Finmarken, the northwestern port of Norway, permitted

Russian fishermen to approach to within one league of thHe shore of his

-
3

. 25 .
Province on payment of a lewy. Economic reasons were probably also

~.

responsible for the introduction’in 1745 of a one-league limit to safe-

Do

6

guard Dani sh neutrality. Evidence that has been "found, hoWwever,

- . Lo +
points in the direction of Maritime Powers reconciling themselves to

[ . ©

Danish~Norwegian C}alms.27 In the case of Sweden, the Danish example

was explicitly.followed. After accep%iné Danish claims to the exercise

- 7 , :

of jurisdictioh within a continuous belt of coastal waters, a width of
IS .

~ N P *
three miles was propg&é@\by France.“g France in 1833 was also experi-
S . )

1
—~—— - -

encing difficulties with Engiish fishermen. -It was alleged by the

* »

British that French fishermen were engaged.in drédgxng~f0r oysters

fifteen miles from the shores of France; of fishing for herring and

H

mackeral within less than a milé of the British coasts, compelling the

h
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native fishermen to shoot their ne£$ to the seawards of them; of mali-

¥

ciously destroying fishing geér; and 6f reeklessly extirpating the

&

» . L >
spawn and brood of fish in the shallow waters along the English (:Qast."9

In 1837 a mixed commission waigappoipted by the British and French
governments 1n connection with these complaints, and especially to as-

certain and define the limits within which the subjectd of the two

.

countries respectively should be at liberty to fish for oysters be-

¥ £ 30 x 4 1 £
tween Jersey amd neighbouring coasts.of France. The articles defin-
ing the general fishery limits on the coasts of the two countries were
as foilows: -

"grticle IX, The subjects f Her Britannic Majesty
shall enjoy the exclusive Bight of fishing within

the distance of three miles—from low-water mark =
along the whole extent of the c(oasts of the British
.Islands; and the suhjécts of the King of the French
shall enjoy the“exclusive right of f{:ishing-within the
distance of three miles from iaw-water mark, along
the wholie extent of the coasts of France, 1t being &
understood that upon that part of the coast of France

which lies betwee Cape Carteret and Point Meinga,

French subjects shall enjoy fthe exclusive right of

all kinds of fisfing within the<limits assigred in-

Artiele I of the convention, for the French Oyster

Fishery.

-»

T o

It is equally apreed, that the distance of three
miles fixed as the general limit of the exclusive
right of fishing upon the coasts of the two countries
shall, with respect to bays, the mouths of which do
not exceed ten miles in width, be measured from a
straight line drawn from headland to headland."3!

By the first” half of the nineteenth century, the Three Mile Rule

gained substantial ground over the Cannon Shot Rule and aiso over the
+ .

more extensive Scandinavian claims. The reason ‘for the gradmal abandon-
B

ment of the Gannon Shot Rule by states in favour of the Three Mile Rule

has been described lucidly in the following words:

A




"

"The truth seems to be that the value of
Bynkershoek's maxim, 'Imperium terrae finiri
ubi finitur armorum potestas' lay in the fact
that it denied the ancient theoty that the sea
is incapable of appropriation without counten-
ancing the excessively wide claim which had led
< to the famous Grotius-Selden gontroversy. The
Nations were unwilling to- say that the free and
. common seas touched their very shores, and on -the
- other. hand they found it impracticable to clajm
dominion over vast.ocedns. Bynkershoek supplied
the happy medium on a theoretical basis which
adopted and accepted for nearly a century before
Jefferson stated the fashiron of using three miles,
‘ or a Marine league as the alternative. It was
then approximately an exact equivalent (sic) and
to this its introduction was no doubt due, but
once introduced it remained because the nations ~
. found 1t a convenient compromise between conflict-
. ing interests: when it ceases to be generally
convenient it will probably be changed by general
convention.??

&

EXPANSION OF TERRITORIAL SEA CLAIMS

~
Expansion of the territorial sea claims continued infto the twenti-

3

eth century; for sexample, in 1945 as-many as ten states had asserted .

claims to a 51x—mi1F territorial sea (Bulgaria, Greece, Haiti, Iran,
Portugal, iﬁciuding 1ts colantes of Cape Verde, Mozambique and Sao

Tome {and Principe), Romania, and Spain (including 1ts colony of Equa-
torial Guinea)), Turkey and Yugoslavia, Moreover, the Soviet Union

and UkPal?& claimed a twelve-mile territorial sea.33 New claims had
been made by the end of 1950—55.34 Four of these settled on twelvej:!
mile limits (Bulgaria, Ecuador, Ethiopia and Romania). Egypt assumed
a six-mile claim, and Cambodia and Albania aééﬁéed five—and-ten—mile
claims respectively. 1In 1955, two more Lat{P Ameﬁiéan Sfatés had

joined Peru in creating a 200-mile territorial sea -- Honduras, which

previously c1a1ﬁed three—mile limits, énd El Salvador.35 The South
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£ - - ) .
Korean proclamation of~18th January, 1952ﬁgssumed a nen-uniform claim to =

—

areas varying from 20 mites to 200 miles from the shore. Professors

Johnston and Gold, in their paper on Extended Jurisdiction, point-out

- = ¥

3

- that during the period 1955-60.,a clearer piclure emerges with respect

to new claimants to an exteﬁﬂed territorial sea. It is alleged that

:

leés‘than nine coupfries settled for twelve-mile limits, with the excep=~

tion of India and Thailand, both of which claimed from three to six
4 , ‘
36

miles For instance, Benin (Dahomey), Cyprus, Western Samoa, Trinidad®

B %
* N

and Tobago, Jamaica, Sierra Leone, Zaire and Nigeria masntdined their
~
‘ . .

three-mile limits; however, Cameroon, Mauretania, Senegal and Tunisia,
; ]

former French colonies, moved from three to six miles. Thergfore, by -

1965 some fifty-six states had claimed a territoriai sea exceeding the

3

three-or four-mile limits. ~Among theseé fifty-six, 1t is alleged that

o _ : 37
almost one-half (27) had settled-on twelve mileg. Since _the great
6.5“§ - g

magnr;ty of the states had opted to adopt a twelve-mile territorial sea

limit, it became almost a certainty that the majority of delegates to the

Law of the Sea Conference, UNCLOS III, would reach agreement on a uniform

. 1

twelve-miie territorial 3eaq. "

#

- HAGUE CODIFICATION CONFERENCE, 1930

At the Hague Codification Conference in 1930, an attefipt was-made
L " %’
. -
by the League of Nations to.draw up an Internatigpal Convention on the

¥
codification of the Law of Territorial Waters, through its Committee for

the Codification of International Law. After a detalled examination of

many topics, the Committee came to the conclusinn that the Laws of Terri-

torial Waters, amongst two other subjects, were ripe for-codification.

\ ~
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Forty-five states sent delegates to this cenference;‘howeéer, the cen-

ference failed to acEpmplish its purpose, to wit, to agree upon a con-
vention upon Territorial Waters. If one examines carefully the basis
’ -

for discussion and thé conference's draft on the legal statug of the

-

territorial sea, it no déubt serves as a theoretical® foundation for a’

better understanding of future conferences on the Law of the Sea.

(See Appendix "A). ‘ :

7

Hence the first international eonference on the Zerritorial sea

collapsed; however, some general agreement was reached on the fact that”

the territorial sea forms part of the actual territory of the Nation

. : 38 S
State with all other ocean areas considered ''free". 8 Mo precisely,

&
»

it stated, "the territory of a staté includes a‘gelt‘éi sea described

) -

: . . 39 .
in this conventign as the térritorial sea. Secondly, the conference

-

found common ground with respect to the high“seas. It was generally

N - . a

accepted that "the high seas included all areas of the sea beyond the-
! : <

territorial waters of states.'" The right of hot pursuit, begun within

the territorial sea of a state for violations of coastal laws and regu-
lations 1n that zone, may continue,on the high seas if uninferrupted,

buf Ceases upon entering the .territorial waters of a third state. In

o

£956, the International Law Commission advised that intérnational law

does not permit an extension of the territorial sea beyond twelve miles.40

" This opinion helped set the ground work ,for the 1958 and 1960 conferences’
held in Gepeva, Switzerland (86 nations attended). Again, nﬁfagreement

was reached as to the breadth of the zone. There was only agreement*

that "the sovereignty of a state extends to a belt of sea adjacent to &

-

" . . Y .
\\Q}ts coast, beyond 1ts land territory and internmal waters, described as

- .

- - 10 =" '
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. the territorial sea. The sovereignty includes the air space above, its .

*

sea bed and subsoil. The normal baseline for measurement of breadth

iy

shall be the low water line as marked on recognizéd charts! ! Again,
no agreemént was reached as to the breadth of the zone. The convention

clearly recognized that a._nation state hés territorial rights in the seé‘

bed- under the territorial sea.42

h

TRUMAN PRESIDENTIAL PROCLAMATIONS OF 1945, AND
=
THEIR EFFECTS ON FUTURE LAW OF THE SEA DEVELOPMENTS
A The first sigmal of the movement towards a new ocean order came

when on or about September 28, 1945, United States President Harry's.

Truman 1ssued two proclamations, one involving mineral resources of the

Continental Shelf and the other affecting coastal fisheries rights in

a

.7 . 4 .
certain areas of the high seas. S The Truman Proclamations should be

viewed as ﬁpe-culmination of a long histopgy of coastal state claims to
offshore jurisdiction beyond the traditional three-mile limit. In the
western hemisphere a number of resou?ce—oriented claims had been%ad—
vanced prior to the U.S. p}oclamations. For example, Argentina in 19@7; ’
declared a ten-mile fishing zone,44 and Columbia in 1925 claimed a twelve-

mile territorial sea to protect hydrocarbons and fishing.45 Similarly,

*

“in Europe, the Soviet Union in 1923 laid claims to a twelve-mile terri-

torial %ea.46 It must be noted, however, that the aforesaid claims were
5 -

insignificant when compared with the Truman' Proclamations. The procla-

mation on the Shelf provided,.inter alia, for the exercise of the juris-

-

diction and control of the(éovernment of the United States over the

A}

natural resources of the subsoil and sea bed of the Continental Shelf

1
1
H
' LY
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-beneath the high seéé, but contiguous to the coast of the United

States.47 .The proclamation on fjsheries established éoﬁservation zones
in areas of "the high. seas contiguous to the coast of the United Stétes.48
- Ve " 3
Fenwick,49 speaking about both proclamations of President Truman, "~
says, '"it is clear that both proclamétions\contemplate encroachments
- - - ]
upon tgpditional rights to the use of the high seas; and fhatﬁin conse- .

quence, international agreementé%%ét be reached . ,upon the new claims.be-

,Th

fore they can be said to constitute a rule of iiternational law." A,
great many ¢ountries did not wait for international agreement on this

. d?ttggebefore stating their claim to the ocean bordering their coasts. _.

—

For instance, on Ocyober‘zg, 1945,30 Mexico pronounced its Presidential

Decldration. The relevant passage follows an explanatron of the Contin-'

i -
i

ental Shelfitheory and statements .concerning mineral resources.
- . 2 s
‘"In the years before the war the Western Hemisphere
was obliged to watch permanent fishing fledts of .
extra-continental countries engage in the immoderate
. and exhaustive exploitation of-this immense_ wealth,
which although centairily it, must contribute to the
welfare of the world, must obvidusly belong in the -~
first instance to thk country which possesses it and
to the continent of which that country forms a part
By .reason of the very daturezquthls wealth, it is
indispensable “that this-protection should be exercised

y by extendxng_the control, and¥supervision of the state
to the places on zones indicated by Science for the
development of breeding-grounds 6f the high seas,

. irrespective of the distance separating them from the
coast. For these rtasons, the Government of the Re-
public claims the whole Continental. Shelf adjacent to
its coasts and all and every one of the natural riches

" known or still to be discovered, which are found in -
it, *and will proceed to supervise, utilise, and “con-
trol the, lines of fishing prfotection which are neces-
sary for the conservation of this source of well-being."

»

It is clear from this Declaration that the govermment of Mexico was seek -

*" ing to conserve its resources for the welfare of the nation. As was

¥
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gxclalmed by one Un;ted States dxplomat in response to the Truman Proc-

. -

1amat10ns, ... We came to'%he provisional conclusion that the value of .

-

. - ) 5 .
unilateral acts is an initiative impulse to a new development in inter-

e A%

. . ¥ . . .
natidnal law, and.at the sam€ time, from a national point of view an act

of economic self-defense, a sort of conservatory seizure ar attachment

gt

to prevent other states from exploiting the resources of the Shel

L

A

great many other states in Latin and South America were to share similar

* -

views to those expressed by Yepes, in that a great many of those states
claimed sovereignty not only over the Continental Shelf but also over

the waters above the Continental Shelf -- the so-called Epicontinental

53

2
&

Sea. The preamble of the Argentina Declaration of October 9, 1946,

proclaiming sovereigrnty over the Epicontinental Sea and jhe Continental

- 3

Shelf, reads as follows:
'"'Whereas ... the waters covering the Sibmarine ¥
Platform constitute the Epicontinental Sea, '
characterised by extraordinary biological activ-
ity, owing to the influence of the sunlight, 1
where plant ‘life as.excmplified in algae,
mossescet and the life of innumerable species ' '
of animals, both susceptible of 1ndustr13T/GEtl~ .
ization...

-

- Article 1. It is heréby'declared that the;ArgeQ— .
tine Epicontinental Sea and Continental Shelf are

/%xﬁﬁk\ subgect to the sovereygn power of the nation. )

™ éAﬁtlcle 2.. For—purpoées of free navigation, the
‘ character of the waters situated in the”Argentine
/ Epicontinental Sea and above the Argentine Con-

fg’sg,;4~*jﬂ , tinental Shélf, remains unaffqu%d by the present
- Declaration." '

. : L : - 5 :
The Chilean Presidential Declaration of June 25, 1947,4 tontains

=

a éimilgr assertion as to the claims of sovereignty as found in the

United States and Mexican instruments and the Argentine Declaration. The

preamble reads.in part. as follows:

. _13_

s

——
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) “ n..., that particularly in the case of the Re-

" public of Chile there is a manifest advantage
in issuing an a@nalogous Proclamation of -Sover-

- eignty .... because 6wing to its topography

and lack of Mediterranean extension, the coun-
try life 1s bound up with the sea anhd with all
‘the present and future richts contained in the
sea, to a greater degree than in the case of
any nation. "S5 . - =

=
< fa— =

=

The preamble omeequ's Presidential Decree of August 1, 19&7,56

after having stressed the necessity for consenvation.of fishing re-

sources, goes on to say "... that the Fertilizing Wealth deposited

by Guano birds on ‘the islands of the Peruvian coast also requires,for
its safeguard, the protection, conservation and regulation of the use

-

of the fishing resources which serve to nourish the said birds ...."
- Y -

Then follows a simi&ar Peferevce to the gbicontinentél'waters as found ¥
- }
in the Chilean Decree. : ;.
The national sovéreignty and jurisdiction are e%ercised as well .
over the sea adjacent to the coasts of the nation;llterritory, whatso—- ~—

ever its depth, to the extent necessary td reserve, protect, gonserve

and utilize the national resources and wealth of all types which are

g ‘1 b
found in or under the said sea?§7 Costa.Rica proclaimed thlS natronal \
'soverg}gnty by Decree-Law of July 27, 1948,‘8 and E1 Salvador under

p S .
Article 7 of its constitution of 1950. More famous than these unilat-

1

eral initiatives wa:/thé tri-lateral -decision in 1952 of Chilé, Ecuador/;

g

v

and Peru (CEP) to e{fablish a 'maritime zoqe; which was declared to éx-
tend not less than 200 miles from their shores.>? Tt can ngi?En that’
the Latin American claims to.extended maritime jurisdicﬁion Mar& some—
what from one an;therf I'n contemporary language théy could be said to.

be eérly preposals for a multi-purpose, multi-functional zone within

which the coastal state would exercise sovereignty or sovereign rights

- 14 —
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for /@gsignated purposes, but allegedly without prejudice to existing

rights of navigation and associated rights under the regime of the "high

seas.60 The overriding version that appears t¢ have moti&ated the’
i

=

- T F

’ N ", N ) . -
above-listed countries to extended claims was basically ecomomic in .

& ’ -

. Fi * N . - - . .
nature. To what extent could such cltaims be labeled as economic '"'self-

.defense" was demoﬂstrated in the 1952 Santiago Declanaﬁibn61 on ‘the

; - : AP
'Maritime Zone'. It is submitted that the economlc and soc1a1 con51d-

< I3

erations underlylng the claim to the 200—m14e maritime zone are outlined

in the preamble to the aforeméntioned Declaratzon, accbrdxng to which,

?

’ "Governments are under an obllgatlon to secure
the necessary conditions of subsistence for their
peoples and to provide them with the means for
their economic development. Consequently, it is ..
their duty to.provide for the conservation and '
protection of their natural resources and to regu-. "
late the exploitation of their respectlve coun— ‘
tries .... it is therefore also théir duty to
prevent exploitation of the said resources out-
-+ 'side their jurisdiction from jeopardizing the-
_eXistenee, integrjity and consg}vatlon of this
alth to the detriment of nations whigch, owing
their geographical positions possess in their
seas irreplaceable sources of subsistence and
- v1tal,econom1€}resources n62 . .

" -

The preamble makes iQXQﬁile clear that these claims were made in order

= . *

to accomplish the &conomic goals of development and economic Self-

sufficiency. Chile, Equador and Peru ratified the maritime, zone con-
cept, which was later acceded-to by Costa Rica. ‘The parties agreed

-

"that: -, ’ .

a M - I
- = - - -

1.) Governmeﬁ%s are bound to ensure for their pebples access to

n

necessary food supplles and to furnxsh them w1¢h thg,means Qf develép—

Y]



2.) It is therefore thé duty ofheach ngernmen% to

©

-

ensure the con-
servation and protectionof its natural reégurces_gnd to regulate the,

7

-~

use thereof to the greatest pbssible advantage of the country.
: ; s

1
_—

3.) Hence, it is the duty of each government ¥o prevent the saidl
B

i)

i

L1}

)
= L]
esources frem being ysed outside the area of its.jurisdiction so as to
=

endanger their existence, integrity and

\con§ervation tg the prejudice of .
) peoplss-so situated gé%%raphically fhat t@eir seas gmre irreplaceable
Y

- N -

sources oﬁ\essentiai food and ecogomic materials.
. .

AN .
¢ L % .
It is argued'that the DeclaTration could be seen as a claim for

*
compensation since, for the

- -

most part, the parties to the Declaration do
. N .

hot kave a continental shelf of worthwhile éighiflcance; consequently,

’

e

. . - 2
they feel themselves entitled to other rights over specific areas of sea

contiguous 4o their territories. It is interesting to note that during

-

the deliberations of the-third meeting of the Inter-American Council of
%

#

(3
s

a

Jurists, the Representative of Peru, Professor Alberto Ulloa, expresséd
4

ot .. e . . .

" the view fthat_the joint declaration of the three American Republics of

- N A (
the South Pacific Seaboard constituted a Just claim in that it repre-

«
S

sents compehsatibn to.thosgicountries which have no Continental Shelf’.ﬁ4

L.

"There can be no reason in justice, and -in the final analysis every rea-

r
-son in justice is a moral reason; there can, 1 repeat, be no reason 1in

b -
L

Justice why many countries should have a broad submarine zone as a re-
sult of prehistoric geological uphea

vals while others should éﬁve none."
T ey . T
- The ig;E”Uf compensation)is not the sole basis for the Santiago Declara-

,tion, but it i

-

e

s one of thevfost solid b@ses‘vis—é—vis bther states and
o= .. ~
one that cannot be 1gnored.§

.

This isame theme as ,aforesaid was devel-
]
oped .moré elaborately Qy a R

epresentative of Ecuador at the specialized
conference of Ciudad Trujillo. He states:

-
-~ s

’
- ™
€




4

o

rx3 N * ~
.
3
. ) \\

"We take the fair, human and absolutely just view \_

L that were nations to take the limit of their con- N
tinental or insular terraces, as the case may be, \f
* as the limit of their territorial sea, many such (
-nations woudld find themselves in a position of \

. 'inferiorfty by comparison to others, since the .
submarine terrace alone is mot sufficient to create
that equality conducive to well-being. The imfior-
tant thing is not the ¢ontour.of the submarf%iparea

ot but the maritime resources that will produce the
well-being. We know full well that the stocks of
fish in the submarine areas, to confine ourselves
to them for the moment, may be abundant, but may o
also be scanty, despite the scientific view that
the Epicontinental Sea is the richest in fish.
but we must also admit that there may be abundant
stock of fish where no submarine terrace exists
and scanty stocks on extensive and well-defined
terraces.... 1In the case of countries to the west
_ coast of South America, we know that these coun-
" tries have a narrow Continental Shelf but that at
the same time, a broad current running parallel to
their coast creates one of, the most prodlgzous
. P sources of fish in the world."66

2

B 4

- ¢

It is worthwhile noting, however, that the Declaration implies no dis-

-

regard for the necessary limitations on the exercise of sovereignty and

Jurisdiation imposed by international law in favour of innocent and in-

offensive passage by.ships of all nations through the specified line.
The Declaration clearly indicatqs that the competence given to the ™

s

67

coastal state extends over the resources and waters of the sea belonging

to it; thus ‘the coastal state is endowed with the authority to take all

necessary steps to ensure both.,conservation and exploitation of marine

resources, and the use of same in the interest of its Nationals. Some

~

two years following -the Santiago. Declaration, A&gus{ 18, 1952, Chile,f

Ecuador and Peru agreed at the second conference on the exploitation
and conservation of the maritime resources of the South Pacific; Lima,

) 6 . ’ . Lt =
December 4, 1954,«8 to establish the mapitime zone which gad been the

Fa

¥

subject of thé'aforementioned Declaration for the purpose, in particular, #

- 17 -
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of regulating and protecting hunting and fisheries within their general

maritime lines.®® The substance of the agreement reads as follows:
) ""Chile, Ecuador én@ Peru have proclaimed their
- sovereignty over the sea adjatent to.the coasts
' of their respective countries to .a;distance of "ot N
. . less than.200 nautical miles from the said coasts,
the sea-bed and the subsoil ofsthrs maritime zone
. beingsincluded. The Géﬁernments of Chile, Ecuador
and Peru, at the First Conference on the Exploita-
tion and Conservation of the Maritime Resources of
the South Pacific held at Santiago de Chile in 1952,
expressed their intention of entering into agree-
ments or conventions relating to the application of
the principles governing that sovereigfity, for the
purpose in particular of regulating and protecting
hunting and fisheries within their several maritime
A zones.'" ¢ = :

—

The Truman Proclamation did not only have consequences in Centrai

2
and South Bmerica; actually, its consequences were much more far reaching.
& - h s -

r

-

Ic€land, by the Law of -1948, claimed the right to establish conservation

£
Y

—

-
BN

zones within limits of the Continental Shelf, wherein all fisheries
shall be subject to lcelandic rules and control. Iceland has also ex-
X l -

%

.sea to four miles.70 Also in this category be-

tended 1ts territori

= »
£

longs the proclamation of the President of South Korea of 1952 and the
N establishment of the’ so-called 'Syngman Rhee Line". South Korea pro-,

claims that it holds ,and exercises naPional sovéreignty over the seas
. N - Sy . 1
adjacent to Korea to protect, preserve anqggtlllze national resources.g

-

It is also worthwhile_noting the proclamation of the Governor General of

. 72 .
Australia of September 10, 1953. Protests against Iceland's action

were made by the United Kingdom in 1950, by Belgium and the Netherlands

e -~

) . . . 7
in 1951; Japan protested against the South Korean Proclamation in 1952. v

These upilateral actions were responsible for tremendous tension and

. S .
conflict between countries that were affected or stood a reasonable

Ls IS

-
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likelihood eof being daffected. For instanqe; there was tremendous ten-)

. L .74 . ’
sion between Japan and Australia, and between Japanese fishing ves-

. . . . . . . 75 .
sels violating the arbitrarily set Rhee Line. The Truman Proclama-

1

=

tion had almost thrown coastal states into a Contincental Shelf and

A . 1
#

. 76 . .-
fishing war. On March 27, 1955, Ecuador seized two American vessels,
[ t . ,

*

the Arctic¢ Maid and the Santa Ana, some 14 - 25 miles west of the island

of Santa Clara off the.Fcuadorean coast. In the course of seizure, one

s

American seaman was semiously wounded by gunfire from Ecuadorean patrol

-

vessels. This situation led the United States Congress to enact a

LT S
Statpte  on August 27, 1954, stipulating or spelling ouf. clearly that

. whenever an American flag vessel.is seized by a foreign country on the

-

basis of claims to territorial waters not recognized by the United
*

States, and a fine must be paid in order to procure the release of the
ship and crew, the owners'shall be reimbursed by the Treasury Depart-
ment upon certificat&on by the Secretary of State.

The most Sigﬂif%ﬁiﬂt incfdent, however, that resulted from the
United States initiative on the Shelf was the Onassis affair.78 Ing
November, 1954, Peruvian war vessels and airplanes seized five whaling

-

vessels owned by A. S. Onassis and flying the Panamanian flag. Two of

-

the vessels were captured about 126 miles off the Peruvian coast; two
others were -attacked with bombs a;d machine-gun fire by Peruvian air and
naval units while 300 miles off the coast; later the factory ship was
attacged by a Peruvian plane 364 miles off the cgast. The vessels were

all subaﬁqgentl§ taken into the Pegruvian port and the Masters tried and

i

= .
ordergd tt=pay $3 million within Five days. The ships were to.remain

i

{

in custody until the payment of the fine and to be released only upon '

“pa? -

A




7 - . . . Co .
paymént in full. 9 The court made it clear that hunting and fishing

%

in territorial waters 1is pérmitﬁed only te Peruvian Nationals. It must

*

be remembered that at that time Peru had established a 200-mile terri-

.

torial sea limit; foreign vessels were not permitted to fish in terri-

torial waters. :

- i
) =

*

As has been noted above, it would lead to a manifest absurdity

.

to give the right of explor;;é and exploiting the mineral resources

;T )

of the Continental Shelf to.states which have no Continental Shelf.
it 1s 1ndeed a similar concept of compensation that the landlocked

and geographically disadvantaged states are currently advancing, at

=

UNCLOS II1. -

Yepes argued that the conVentions had no lesg judicial value

»than the proclamation of President Truman, @at '"[that] which President

‘ 80
Truman could do alone, certainly three states can do'. He gbserves

T s

- that the Truman Proclamations do not, as the International Law Com-

- 4

‘ mission” has emphasized, constitute by themselves a new rule of inter-

1

national law; that -the Truman Proclamations have an essentially dif-

ferent content which does’not infringe upon the role of the freedom

of the high seas; and that it should be noted that CEP Proclamations

% . \
f? recognzze the right of ‘innocent and inoffensive passage' through the
1 _ _ ‘ .
enormous zone claimed as territorial sea. -4 .

’ k]

The major maritime powers viewed the CEP Proclamations as pre-

senting problems with respect to freedom of navigation and maritime
¥
warfare and neutrality. The countries involved profess that the real

reason for claiming extravagant limits for ftheir territorial %ea 1s

*

N " .
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primarrly to extend fishing rights. Under international law, the
coastal state not only has the right to regulate fishing and hunting

in the waters of the €rritorial seé} but also to reserve a monopoly

I

.y . . 81 .
of fishing to~ its own citizens. The fish stocks around the coast
of the respective countries no doubt motivated their claims to exten-
sion of the territerial sea. As Shigeru Oda says,

"The maritime states provided with economic

abi1iity and improved technique are ensured

sufficient interest through free exploitation

of the resources on the high seas®? whereas

- the other states without endugh power to compete

‘ with others in the exploitation are inclined to
demand the reservation of resources-for them-
Sglves.”83

—

“\
- »
Oda observes that the obstruction to the unified codification of the
L
. Y . - . - . - =7
territorial %ea consists principally, if not solely, in the economic -
s Y
. : Pe

- «
rights which the coastal sthte is supposed to have within its terri-

o

84
torial sea.

I'd -
As we have seen up to this point, there is a distinct absence

of any universally recognized rule with respect to the breadth of the

Territorial Sea, Contiguous Zone or Continental Shelf. The next move

4

was taken by'the General Assembly of the United Nations by i1ts Resolu-
tion 1105(X1) adopted on February 21, 1957 calling for a conference
of its members to examine the Law of the Sea, taking account not only

of the legal but also of the technical, biological, economic and politi-a
,

" cal aspects of the program and to embody the results of its work in one

or more international conventions or such other instrument as it may

=

deem appropriate.
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Four conventions emerged from 'the conference after much discussion
L 86 .. .
and negotiation.’ However, 1in the eyes of most nations attending, the

cardinal problem appeared ¢o be the determination of the legal limits

of the Territorial Sea appertaining to a coastal state.87 The 1ssue of
the Territorial Sea went unresolved at yet another Entérnational confer-
ence. The U.S.S5.R. block w# insisting on a 12-mile or greater Terri-
torla& Sea, a breadth which hitherto was not Pecogniséd 1n 1nternational
. 88 '

law. Also, there was the Arab-Israel feud over the problem of Israel's

-

%

right to passage through the straits c¢oénnecting international bodies of

water in the Gulf of Aqaba. A few Arab states, Saudi Arabia and the

= PR

United Arab Repubklc,:had announced u%ﬂlg erally their assumption of:~ a
e i

3?.‘:

. . &9
12-miie Territorial Sea at the very beginning of the conference. This

o

conference was somewhﬁt different from 1ts predecessor 1n 1930 (Hague)

-

in that there weére severai newly-created independent states, thereby

sweliing the number of participants to 86. Many of these new states
attended the conference with a Sense of resentment towards their former

*
-

colonial masters and, as a conscquence, sought to exercise their sover—

eigntv and make theair own decisions with Pespeot tn the rights of older
fk* 9;‘,

o,
o

i fey

4 <

nations to flsh_gff their coasts. Fapa
The United Stéte§ was not looked upon kindly by the majoerity of

Latin Americans who were, at-this time, faced w1;b severe economic £

problems as a consequence of the fall-off in the exportation ol coffee

due to increased production from Africa.?® The United States also had

antagonized Venezuela and Canada by imposing ;mportatlon restrictions

on o1l from these couniries. As was menticned elsewhere, Chile, Ecuador

and%?eru's claim to a 200-mile Territorial Sea drastically affected

the American tuna fleet operating in these waters. Also, Argentina

*hy
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ot

had recently stated 1ts claim to sovereignty over the Epicontinental

.

Sca (the water abovc the Shelf) which would extend for hundreds of

miles in many areas of the Atlantic Coast.gln
' %

.

S

The United States insisted on maintaining as narrow a Territorial
Sea as possible; she argued on military grounds that any extension, of
the width of the nation's Territorial Sea or of its internal waters cuts

»

down the freedom of all other nations to sa:l on, fly over, or lay

L.

cables in what was formerly the high seas. As a conseqguence, the -———
.United States, Great Britain, Japan, Holland, Belgium, Greece, France,
- ¢
West Germany and other European nations sought to preserve the tradi-
-+
ti1onal three-miie limit, The conference ended without being able to
resoive the most difficult controversy -- notably, the breadth of the
‘ ¥’

Territorial Sea and the establishment of exclusive fishing zones. Much
of the traditional Law of the Sca was codified, however, as well as the
Continentai Shelf concept and a few other reiatively new marters. &

Moreover, the treaties adopted left some ambiguity concerning the
methods for drawing straight baselines from which the Territorial Sea
could be measured. They further included an open-ended and quite am-

bléuous definition of the Continental Shelf and left a few minor ques-

tions unanswered.

THE SECOND UNITED NATIONS LAW OF THE SEA CONFERENCE, 1960

Since the 1958 Geneva Conference failed to reach any agreement on

the breadth of the Territorial Sea and the establishment of contiguous

fishing zones, the General Assembly, in convening the Second Conference

oJ

by Resolution 1307 (XIII),Q limited the scope of this Conference-to two

specific questions, namely: -




'!?4

(a) The breadth of the territorial sea, and

(b) Fishing limits. . T

s 1z s

This Conference was convened in Geneva from March 17 to Aprfl 26,

1960 and was attended by 88 States.. Unlike the 1958 Conference 4 the

= .~

organizational structure of the Geneva Conference was somewh simpli-
fied in that it worked ig)two séages: the first in Committee of the
Whole, and the second in Plénary. The salient difference in the two | h
stageg was that for the adopt%on of a proposal in the Committee of the
Whole, a simple majority was required; whereas in Plenary, a two;tﬁirds
majority was required.94 .
Several delegations opposed a wide territorial sea limit on the
grounds that 1t would be economically injurious 1n its impact upon
navigglion_aﬁd trade. The United States pointed o;t Jhat mo;% of the :

system of navigational aids (lighthouses, bunys, etc.) were geared to

-

.. . 95
marine limits and would be of no use to vessels at a range of 12 miles. "
The conclusion was, therefore, that a wide limit would impose an economic

burden ‘of . re-equipment on coastal states.
'és : . -

Other delegations regarded this view as underestimating the capa-

-
LY - #

=

city "of modern navigational techniques, of which radar is the best -

-

example, and questioned why ships had to navigate outside ghe limit of

Y

territorial waters since they had right of innocent passage within these

walers. 96 ’% ’

A grave threat to a successful outcome allegedly was presented by

virtue of what was termed the ''18 Power Vote', proposed on April 11, /

* 1960 dnd sponsored by Mexico, Indonesia, the Philippines, Ethiopia,

[y

Ghana, Guinea, Iraq, Jordan, Lebanon, Libya, Morocco, Saudi Arabia, .

Sudan, Tunesia, the U.A.R., Venezuela and Yemen. For a flexible

—




%
(X%
N

e,
.
-
-

Bgprer -

Territorial Sea of 3 - 12 miles .and exclusive fishing zones of 12 miles.

4
-

This proposal provided that any state which has fixed the breadth of its -

Territorial Sea or contiguous fishing zon¢ to less than 12 nautical

., N 2 s

mi-les was entitled vis-a~-vis any other staté with a wider delimitation;'

therefore, to exercise the same sovereignty or right (in regpect of

fighing and exploitation of the living resources of the sea or as its ,

Territorial Sea) up to a limit equally fixed by the, other Sééte.97

The most important proposal, however, seems to haVe been submitted

-

jointly by the United States’and Canada. It advocdted a 6-mile Terri-

torial Sea plus a 6-mile contlguoué‘fishing zone. This proposal was *

4 »

defeated by one vote. However, {§ Shaul&~be noted that the 6-plus-6,

-

as 1t 1s often referred to, had the support of nine morg¢ states (54 in

favour in 1960) than the 45 states which had éupporfed the similar

28

6-plus-6 United Statles proposal in 1958, By way of contrast, in 1960

the '"ten power" proposal for permitting wider territorial sea claims

received only 32 votes, @r less than even a simple majority, and seven

votes less than the 39 votes for the 12-mile limit proposal supported :

4 t

by the Soviet Union ip 1968.99 The Conference ended in a total failure

L3

with no agreement on any of the subjects. Nevertheless, it became ap-

parent that some recognition would have to be given to the claims of

100

coastal states for protection of the fisheries off their coasts.
Many states pronounced, however, that in the absence o?;agreement they
would revert to their previous position on what constituted interna-

tional law. It is é%éar that up to 1960 there were no clear rules of

- -

international law to determine the breadth of the Territorial Sea.
Neither the Conference for the Codification of International Law, held

at the Hague in 1930, nor the United Nations Conferences on the Law of .




~

" the Sea held, in Geneva in 1958-1960 have selved the problem. In fact,
it bppeared that the onus was placed on the cbastal states to indicate

the breadth of the sea falling within their sovereignty and jurisdic-
e - a0t —~ . ,‘. 5,
tions. As was alluded earlier, the developing .states posé%ssing a
\ ¢ "‘c‘=
coastline became aware that the_ resources hith-ghich-nature had en-

-

’ !
dowed them were precisely th‘oghic{h were locatéd ih the sea adjacent

to their coasts but which were exploited by countries possessing large
fishing fleeéi capable of using methods that could lead tdéiﬁé complete
extitction of many-species of fish. The seas and. their resources

were seén as the answer by a great many countries to the problem of
= P i .

2

population explosion and rampant poverty as experienced by the countries
of the Third World. It was this thinking that led to an insistence of
a 200-mile wide belt b& Ecuador, .Chile and Peru, and this was subse-

quently confirmed by the declarations of Montevideo and Lima.
~ :

THE SEABED AND SUBSOIL AS A COMMON HERITAGE OF \MANKIND

It was in that state of affairs -- namely, the widening economic

A -

*éap bé%ween rich and poor nations -- that Arvid -Pardo, then Permanent, _

' Represen£ative (Ambassador) of Malta to the United Nations,{proposed tpg
theqéecretarf General on August 17, 1967 the inclusion in the agenda of
ghe Twenty-Second Session of the Géneral Assembly an item entitled
"Declaration and Treaty concerning the preservation exclusively for

peaceful purposes of the sea-bed and of the ocean floor, underlying the
¥

seas beyond the limits of present national jurisdiction, and the use

- +

of their resources in the interest of mankind." An accompanying memor-
) &

andum suggested that the sea-bed and ocean floor be declared a 'Common

Heritage of Mankind', and proposed the creation of an international

- 26 —




' Erﬁzﬁatvare having a most profound influence on international maritime law.

. 4
x - -

agency to assume jurisdiction over this area 'as a trustee for all

-, countries', and to control all activities therein.

*

It is submitted that Pardo's proposal has set off a chain ofevents

-~

I B . = -
""The General Assembly in December, 1967 blished an ad hoc committee '

on the peaceful uses éf the seabed and ocean floor beyond the limits of
national jurisdiction, commonly réferred to as the Seabed Committee.
These proposals were met by some measure of app}ehgnsion in that a
number of delegates expressed a varietx_of opinions.w1th respect to the
legal principles applicable to the deep ocean floor. .

The Soviet Union regarded as premature the declargtion of any

legal principle. Canada and Italy were also of the same opinion. The

majority of delegates agreed, however,,thgﬁ claims
\

be suspended, although the idea that the resources of the deep ocean

4
£

S
1cans.

-

floor should be exploited fgr the ?i;iﬁit of .developing countries was

naturally supported by Asians and A

»-
o

A working group of 27 nations, informally set up in accordance

with the request of Malta, prepared a draft resolution (A/C.1/L410)

afn

which was afterwards introdu,ed'by Belgium.lo1 The wumber of co-sponsor— -
ing states, which increased finall& to 43, included/those of  the Western
and Eastern blocks and the developed and‘developing countries. The
membership of the ad hoc committee referred to in this proposal was left “

open, but the Chairman of the First Committee suggested the names of 30

countries. fhi§ proposal wa's agreed upon BUF, a%%ﬁhe request of some

\ .
states, the Chairman suggested the addition of fivg more members. Thus,

a resolution which recommended the establishment 'of an ad hoc Seabed
,“ ] - '

Lo,

-

i —27—

«a
%
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Committee, established pursuaﬁt todGéBeral Assembly Resolution 2340(XXIT)

-

L3

was aépnoved on December 8 by—ihe First Committee by a vote of 93 to 0,
with one abstention.l-o2 The first session was convened at the United
Nations Headquarters in New Yotk on March 18 through 27, 1968. Secreaj

\ .
tary-General U Thant, in-his opening address, emphasized the importance

of the Ad Hoc Committee fand sfated that the deep ocean floor was" the

3

i

.

. common heritage of &ll frankind. He asserted that due to the rapid pace -

of progress in thé%%eﬁélopment of science and technology, the area could
now be exploited for scientific, economic, military and other purposes}03
T i SN

It 1s worth noting, at this point, the alleged éharacieéis?ics of tﬁ%““‘“?

¢
i

concept of the 'common heritage of mankind'. ArYid Pardo stateég%hat
- /
the concept of the Common Heritage of Mankihd hds five basic character-

istics: first, non-appropriation. The common heritage of mankind .cannot

a

be the object ttonal sovereignty or jurisdiction;:it can be used

but not owped. The setond charagteristic is méiégement in which 4ll

fer of technology. This sharing changes traditional .concepts of devel-

opment aid and the structural relationship between ‘rich qnggpoér coun-

trids. The fourth characteristic is the reservation for péaceful purposes
(disarmament implications), and the fifth one is the preservation of the
k < 104 -
marine environment for future generations.

- =

THE NOTION OF UNCTAD AND ATHE NEW ECONOMIC ORDER

IN THE LAW OF THE SEA: LINKING THE ISSUES
=) ~

_"The Common Heritage of Mankind" ushered in a signaleof hope for’

the developing world (Third World), most of whom had become independent

- 28 - .
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some few yeaprs ago, mostly within the 1960's. These newly independent

P

- . )

countries were all, without exception, faced wiﬁh ggnéiderable econbmic

problems deSplte the foreign aid efforts on thekpdf%‘of some of the

developed countrles The economic gulf separatlngiplch and poor ap-

. ‘ &

peared wider and wider with eaéh passing year. It was’ precisely for ¢
this reason that'the Unlted Natlons Genena_‘Assembly decided to convene

the Unlted Nations Conference on Trade-and Development (UNLTAD I) at 4

Geneya in 1964. 105 It was gt this Conference that the economic diffi-

. o0
culties, inequalities andvliving disparities of many of these new na-
tions -were Tirst set. against-the economic superiority, trade monopolies -

and living affluence of the developed countries.¢ UNCTAD II took place ¢,
106

- 3 -

.This Conference ended in disappointment to the

,‘i
dan,

-
= ~
»

/in New Delhi in 1968.

% developing™wegld and, in the course of proceedings, it degenerated o
isomewhat into a confrdntgtion-betéeen rich and poor. The Conference

~N . .

iqdicated that the economic disparity betweem the two camps had widened
even more. In.addition, by 1968 the€ ranks of the developing Afro-Asian
countries particularly had been sweliéd by a number of hithafto colonial
‘countries joiging the ranks of the independent countries. The inter—
national economic order at this time looked precarious at best. The

developed world began directing their energies. and resources towards

-

the United Nations, resulting in ‘the United Nations Conference on the
Human Environment, which was QﬁﬂV&Q\d 1n Stockholm in 1972 107 The
United Nations Assembly, however, realized aftegffr@?ce representations

by the developing countries that the guestion of the environment must;

- 29 -
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’ at.the same. time, encompass the qﬁality of 1ife in the developing world,

L »
L N “ [ R

. . \ - . . - "g,f;ﬁypf
. : . .
\ .
AR
‘ .

- and thereby the ‘economic environment of the developing ﬁétioqs.

e - * Ia .. -
, .2
o S LT ’
: “ UNCTAD III - 5
. . : <l T . . 108 '
. ~ UNCTAD III took place in Santiago, Chile. Once again, the

v
- -

econoffie™picture was one of pessimism for the developing countries.

.

- Economic progress for many of the poorest -countries had been slow, apd

the economic outlook for most of the developing countries was far from

- ’

‘Q§§b Btight. Once again, as at UNGTAD T and TI, the devéloping world indi-

cated a willingness to get their .economies moving,log providing a proéer
= - -
- . .
- arrangement could be worked out with respect to trade and aid between-

: . . { ; . .
Lthe developed and‘developiné’worlds. The opportunity and/or vehicle

= .
‘ﬁﬁay .seen as a last hope for correcting the imbalang¢c between rich and poor

. H
+

nations Tay»in a general determination to estaBlish some kind of inter—

national regime for the management of the mineral resources of the deepr

*seabed. Te-this end,_ the developing nations camg together under the
4 .

a

I

: & " umbrella of the Group of 77 to use the law of the sea as ong more device

-

A . . ’ v . . i
“for helping to achieve a new international economic order.

y . \\ ) :
. ® ' THE THIRD UNITED NATIONS LAW OF THE! SEA CONFERENCE

<

A.  THE CONFERENCE | ' N

w

- »

.. The United Nations on December 17, 1970.decided that a Third United

4

Nations Confereépnce on the Law of the Sea would be held in 1973. In Rsso—éé

lution 2750 adopted at the United Nations General Assembly's Twenty-fifth
- + - - Y
'ﬁ Session in 1970, it was égreed that among the subjects to be included, on
- - Y R - . - :

re -

¥

the -agenda of the Thir

» -

Conferénce were the following:

= e -

s
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i, the estaBlishment of -an wequitable international

reglme —-‘1nc1ud1ng an international machinery for

the area and the resources of the seabed- and-the

ocean floor, and the subsoil thereof beyond the \
limits of national Jurlsdlctlon! a_precise definition

of the area, and a broad range ofarelated issues im-—

& * cluding those concerning the réglmes of the high seas,
the continental shelf, theé territqrial sea (including ,
thé questidn of itk breadth and the question of inter-

‘nationgl straits) and contigudus zane, fishing and -,
conservation of the living resources of the high seas
(including the question of the preferential rights of
coastal states, the preservatidn of the marine envir-
onment (including inter\alia Breventlon “of pollui
tion) and scientific reseanch.'l

o

The Conference was organized into three '"Main Committees'" to deal’

-

with most of the substantive questions. The First Committee, chaired

by Paul Bamela Engo of the United Republic of Cameroon, dealt :?f:‘the'
. - ]

Conference's most difficult prob¥em cowcerned with the establishment of

* ? * -
an international regime for the seabed and ocean floor beyond the limits

i

of national jurisdiction, 2and the machinery to implement the aims.of the'

Declaration of Principles. '

The Second Commi&tee, chaired by Andrés Aguilar of Venezuela,

EY ’

dealt with a multitude of traditional law of the sea matters such as

N

the regimés of the territorial sea and the continental shelf.

The Third Committee, chaired by Ambassador Alexander Yankor of

Bulgaria, dealt with the rules for the protection of thg Magine Environ-

3

ment, the conduct of scientific research and the transfer_of marine tech-

nology from the rich ‘devefoped countries to the poor '"developing"
~ - . H
N
countries.

-
a =

The three Main Committees, therefore, continued to deal with the

- &
Fed

‘sggdscts covered by the three sub—committccs cstablished by the Committee

on the Péagpful Uses of the Sea-bed and the Oéeég Floortbeyond the Limits

. . . [ T .
of-National Jurisdiction. They continue to do so today. -
- - ﬁ‘-‘ . -
e ) e -
P ' :
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In additioh, informal Plenary meetings of the Conference function

» r

L)
as a Main Committee under the presidency of Mr., Amerasingbe, dealing -

with settlement of disputes and final clauses. . . .

*

There are seven negotiating groups, each on a different "hard-core”
issue, established by the Conference in 1978. Each is open to all
countries participating in the Conference. xpey meet in private. The

109 )
groups are:

Negotiating Group 1, on the system of exploration and exploitation

and the resources policy for the international sea-bed area.

&

Chairman Frank X. Njenga (Kenya). Last met March, 1980. Its

- ‘& v

Chairman%§§-oﬁainates work in the Group of 21 pertaining to the

Negotiating Group's mandate.

Negotiating Group 2, on financial arrangements for sea-bed mining.

-

Chairman Tommy T. B. Koh (Singapore). Its Chairman co-ordinates

work in the Group of 21 pertainkﬁgzzgrthe Negotiating Group's -

A3

* mandate,

Negotiating Group 3, on the organs of the Proposed International

Sea-bed Authority, their composition, powers and functions.’

Chairman Mr. Engo (United Republic of Cameroon). Its Chairman

co—ordinates work in the Group of 21 pertaining to the Negotiating

Group's mandate. ) —
Negotiating Group 4, on the right of access of land-locked states
and states yith special geographical~characteristics.to the living

. -
ls *
resources of the Exclusive Economic Zaqne. Chairman Satya N.

.

Nandan (Fiji): - ‘ A
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>  +Negotiating Group 5, on séttlement of disputes relating to the

) exercise of the.sévereigﬁ ;igﬁts‘;f ceastalsstatesqin the Exclu-
sive Economig Zone.‘ Chairman Constantine Stavropoulos (Greece).,

L Lagt met in 1978, when ;tg Chairman reportéd a compromise forpula

" ) téat was later iﬁcludedii? the 1979 revisions. .

+ ¥

«
Negotiating Group 6, on definition of the outer limits of the
& L}

- . Continental Shelf and reyenue- sharing *in the atrea beyohd 200

. AN miles, Chairman Ambassador Aguilar (Venezuela). Last met in

March, 1980. '

~

- - &

Negotiating Group 7, on del%gitation of maritime boundaries be-

—
¢ ¥

tween -adjacent and opposite states and settlement of disputes

- /- ‘ . A £
- © thereon. Chaifman Judge Manner (Finland). Last met March, 1980,

with seSsion,

© Two working groups of restricted membership and two groups of

tegal experts were established 1a§t year (1979).  They met in private |

and are expected to continue in 1980. They are: -
P E

Working Group of 21 on First Commitfee Matters, established by

»

/ the Conference in April, 1979 to deal with sea-bed issues as a

-
El

whole. It is composed of roughly equal numbers of representatives

* .

from developing and industrialized countries, with each group en-—

titled to appoint alternates for spacific items. Mr. Engo chairs
its meetings as Principal Co-ordinator, and the Chairmen of

, - Negotiating Groups 1, 2 and 3 co—ordiniﬁe the work in respect of
z K

the mandates of their respectiVe groups. ,
<

-

Group of 38, establisheld by Negotiating Group 6 in August, 1979 to

seek a solution on issues pertaining to the Continental Shelf.
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Chairman, Ambassador Aguilar.

Group of Legal Experts on the Settlement of Disputes Relating to

i
Part XI (International Sea-bed area). Established by the Presi-
dent and the First Committee Chairman in April, 1979. Chairman,

Harry Wuensche (German Democratic Republic).

Group of Legal Experts on Final Clauses. Established by the in-

formal plenary in July, 1979. Chairman, Jens Evensen (Norway).

There are also three committees of restricted membership: the

General (Steering) Committee,ythe Drafting Committee, and the Credentials

Committee, composed as follows:

-

111
]

General Committee - composed of the countries where representatives

hold an offyce in one of the Main Committees, the 31 states which
‘are Vice-Presidents of the Conference, and the President and
Rapporteur-General ‘of the'Conference. The Aé states represented
on the General Committee are: Algeria, Australia, Belgium,'® ’
Bolivia, Brazil,féulgaria, Chile,~Ch§na,.Colombia, Cyprus, Czech—-"
oslovakia, Dominican {epublic, Egypt, Fiji1, France, German Demo—

bt
cratic Republic, Federal Republic of Germany, Iceland, Indonesia,
Iran, Iraq, Japan, Kenya, Kuwait, Liberia, Madagascar, Nepal,

Nigeria, Norway, Pakistan, Peru, Poland, Singapore, Sudén, Tﬁin%—‘

dad and Tobago, Tunisia,-Turkey, Uganda, U.S.S.R., United Kingdom,

United Republic of Cameroon, United States, Venezuela, Yugoslavia, %
. i “ )
Zaire and Zgmbia. The President ,i1s H. Shirley Amerasinghe, the
Rapporteur-Geheral is Kenneth 0. Rattray (Jamaica) with a total
~

of 48 members.
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d}aftlng Committee - Chairman J. Alan Beesley (Canada). Other

members are: Afghanistan, Argentina, Ecuador, El Salvador, Ghana,

India, Italy, Lesolho, Malaysia, Mauritania, Mauritius, Mexico,

Netherlands, Philippines, Romania, Sierra Leone, Spailn, Syria,

Thailand, U.S$.S.R., United Republic of Tanzania and the United

[

States, with a total of 23 members. %

Credentials Committee - Chairman Karl Wolf (Austria). Other

members are: Chad, China, Costa Rica, Hungary, Ireland, Ivory

Coast, Japan and Uruguay, with a total of 9 members.

+

The Third United Nations Conference on the Law of the Sea 1s the
largest, longest and, indeed, the most complex international conference
in history, and by-far one of the most important. The intricacies of

conference diplomacy need not concern us here, but it is useful to

= - r
mention some of its maln.featurég. The Hague Conference had been dom-

inated by }he'so—calied greal Maritime Powers, and attended by some 44
detepates; the Geneva ConferenQe‘had been dominated bg the "Cold War.
However, the conflict-or dialogue between rich and poor gnuntpieé has
been the main theme at UNCLOS III -~ a éonflict which is even more pro-
nounced in the First Committee. Unlike the three previous conferences,

no single country or group or interest dominates the conference. Unlike

H . ? ¥

the Hague and Geneva Conferences, at UNCLOS III the participantis have

increased dramalically: in 1930 there were some 44 participaﬁts, in

1958 some 86 participants, and at the beéinning of UNCLOS III (1973)

.

there were some 155 participants.

The Conference participants are organized in a wide.range of

=

groups, sub-groups, working groups, and consulting gfoups.‘\?he basic

=

¥
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units are -regional groups. These regional groups, for the most part,
function outside the framework of the Committees, and indeed are instru-
mental in bringing about consensus on a number of diffiéul? subjects.
The regional groups are (a} Latin American éroup, (b) African group,

(c) Asian group, (d) East European group, (g) group of Arab sﬁztes,

(f) West European group and others, (é) the Group of 77. 1In addition, ¢
there are the interest-oriented groups, such as the group of land-locked
ﬁ%%ﬁ geographically disadvantaged states, and the group of archipelagic
states. The former group was organized at Caracas and has been actively
attempting Lo deter further creeping of coastal state jurisdiction be-
yond the territorial sea. These groups have made a significant contri-
bution to the work of the Conference and, in fact, have played ;gllgnl—
ficant rolc as an essential component of the negotiating mechanism of

the Conference.

- WORK OF THE SEA-BED COMMITTEE

\ - -

The Committee on the Peaceful Uses of the Sea-bed entertained a

numbef of proposals for a sea—Fed mining enterprise, which was to be the
. * -

operational arm of the Authority and which would have a monopoly on
AY
N\

~“sea-bed mining. The first proposal sprang from the Latin American group

-

and was inspired by ;pe experience of the nationalization.of the chpper
mines in Peru. It was\incorporated in a working péper on the regime for
the sea-bed and ncean floor and the subsoil thereof beyond the limits of
national Jurisdiction.llz Article 23 of this proposal provided that,
"The Enterprise is the organ of Authority empowered t; undertake, all

4echnical, industrial or commercial activities relating to the explora-

tion of the area and exploitation of its resources (by itself or—in

= 36 - ’
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Jjoint ventures with juridical persons duly sponsored by states).' 4
’
Article 34 further proposed that, "The Enterprise shall have an inde-
" *
pendent* legal personality and/such legal capacity as may be necessary
&

%
»

for the exercise of its functions and the fulfillment*of ifs purpose '’ 1

The Latin American proposal gained widespread support from all so-called

P

Third World countries; these Third World countries agreed unanimously

that resources which are the common heritage of mankind have to be

managed by an international authority, of which the Enterprise would be

"the operational arm.” The industrialized countries found this proposal

-

troubling or, at beét, unacceptable., Common heritage to them meant, iﬁ

anything, a sharing of financial benefits, not joint management, and an'
. ) 1
authority which ileft the economic structures, including the consortia,

irttact and unchanged. There has been profound disagreement between the
. :

developed industrialized countries and the developing, or so-called ~

Third World, countries as to the purpose of the authority. The 1indus-

triatized countries seek to lLimit or curtail the powers of the authority,

-

whereas the developing countries want these powers to be ag wide as

possible. One must appreciate the root causes of probléms in the

“Sea-bed Committee™ It is alleged that one of the main reasons that

pushed the industrialized countries to develop their costly and sophis-

ticated deep-sea mining technologies was that they wanted to decrease

their dependency on some developing Third World countries, considered
politically unstable, especially for strategic metals such as cobalt and
manganese besides cépper and nickel. While attempting, however, to gain

independence from these countries, they found themselves slipping under

the control of an Internatigpet~Sca-bed Authority, dominated by those

~
-
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very same countries they had contemplated avoiding. A second reason,
and onec of critical importance, is the fact that the developing coun- .
tries realised —— or rather discovered —- that sea-bed &ining was to be

a source of competition vis-a-vis land-based mining, and that far from

* . - -
P . . . 1
benefiting them, it was going to decrease their export, earnings. 11

(Zambia, a land-base producer and exporter.of copper, is a case in

point.) It is estimated that total losses over a 20-year period, as

2

calculated by UNCTAD,lk might run as high as $4 billion. The powers

with which they wanted to see the Authority endowed, therefore, were

to include, above all: the power to control apd limt sea-bed produc-

——

113 . . . :
tion. However, negotiations at the Conference indicate that a

joint-venture system would come closest to providing an acceptable solu-

:

tion to the ongoing debate. Under such a system, the consortia would

s

provide half of the investment and operating capital, and the indivi-

)
'

dual Sea-bed Authority the other half. The Authority would appoint
half of the Board of Directors governing the joint venture, and the -

consortia would appoint the other'half, in preportion to their invest—

ments. Profits would be shared in .the same proportion. The joint

>

venture might comprise one or all phases of an integrated operation,

from exploration to exploitation, processing and marketing. The Board
members appointed by the Authority could all come from developing

2

countries without sea-bed mining capacity of their own. It was believed

that this arrangement would, in fact, evidence a new form GF ‘economic -

= &

cooperation and, thereby, facilitate the transfer of technofogy and

the financing of the international Authority. It is conceivable that °

- -

the multi-nationals would, in some measure, be‘subject to international

: -~
coftrol. It would be at this juncture that one could envisage the Sea-
— : 3
/
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bed Authority making a signi?icént contribution to the.building of a

. : 114 . .
new international economic order. L

- =

The author submits that the expectations which the *"'"Common

-

Herqugii_;nneapt has created in the percgption of most nations was

adequately pronounced by the Chairman of the First Committee, Paul

Engo, in his report to the Plenary at the Seventh Session: 1’
"We cannot have a viable convention “if many'nations‘
participating at this conferefice must Tind at the
end that they have gained nothing from it....
Ambassador Arvid Pardo's words must guide us be- -
cause he was inspired by the common good. The
Common Heritage demands a common endeavour to
ensure sustenance for the common good. While we

- . seek protection of interest, let us not lose sight

of the truth and the scope of the varied interests
involved here.

*In the odean space, and especially in 1ts sea-bed
there is room enough and wealth enough to ensure
prospérity for all,"ll

*

<

14 =

COMMITTEE II AND EXTENDED COASTAL STATE JURISDICTION

The main motivating force at the Conference has been the movement
towards 1increased coastal state jurisdiction. The extended claims of a

majority of coastal states have been generally accepted.by a majority

1Y

of delegations. The concept of the 200-mile Exclusive Economic zone 17

' ¥
appears to have received legitimacy at UNCLOS II1. Whether or not the

concept will be finally approved in treaty form is ahyone's guess. This
1s particularly so when one looks at the national legislations of a great

many countries, most of which have claimed a 200-mile limit in one form

oi"another118 and thereby have relegated the practice to one of customary

=
interdfational law. The principle of the &xclusive Economic Zone gives to

the coastal state the right to establish an "Exclusive' Economic Zone ex-

tending 200 nautical miles from the baseline from which the breadth of

- 39°_
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the territorial seéais measured.119 Within the Economie Zone the coast— -
al state has the sovereign right to explore and exploit the natural re-
sources -- both living and no;—living —- ‘and to conserve and manage

these resources. The concept of the Economic Zone is in principle, at
the same time, a fishing zone and a zone covering the C;ntinental Shélf
or a part of the EcdBomic Zoné. Furthermore, it gives the coastal state
exclusive rights to construct and authorize and regulate the construc-

tion of (1) artificial islands, (2) installations and structures for
L3 .

o

purposes otherwise subject to its jurisdiction, and for other ézknomic

purposes and, (3) the right to establish necessary safety zones of

specific breadth aroufid such artificial islands, installations and

120
structures.

&

In the Informal Composite Negotiating Text (ICNT) there is, fur-~

thermore, an obligation to promote '"the objective of optimum utiliza-
tion", .
/7 = (-
"The Coastal State shall determine its capacity to
harvest the living resources of the exclusive-economic
zone. If however, the Coastal State finds that~ it
does not possess the capacity to harvest the entire
allowable catch, it is-obliged to give other states
¢* access to the surplus."!?1

Another significant cornerstone of the Economic Zone concept is that all

states, in principle, enjoy the freedom:of navigation, overfligh{ and

123

of the laying of submarine cables and pipelines in an economic zone.

-

As previously stated, there is an overwhélming majority at the Confer-

ence in favoyr of the Egénomic Zone principle. National legislation
to date clearly substaptiatg¢s this point; the Third World is strongly
in favour, and the twg super-powers -- although somewhat hesitant ats®

the outset —- are now supporting the fggcept since they have been the }
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main benpficidrées of extended jﬁrisdiction.f It must be emphasized,
however, that full agreement. has not yet been reached on certain politi-
* . * » ‘M » = ’ y . - ‘ . . ’
cal issues, in particular some with strategic implications. ‘There 'are

outstahdiﬁg quésgions pertaining "to the rights‘in the economic zones of
A B .
"Landlocked Countfieé“: viz. countries without a coastline, and also

geographicalby,disadvanﬁaged countries, The group of landtocked and
geographicaLfy disadvantaged pountriés, together with the few other

x.e

countries that ‘#eject the notion of the Exclusive Economic Zone, con-

stitutefﬁoughly oné—th%rd of the participaﬁts in the Conference. Since
a two-thirds majority is required for the final adoption of a conven-

tien, tﬂéné is some possibiiity that this group may be able to block

the adoption-of the Convention unless satisfac?é?&-accoﬁﬁodations are

found for landlbcked and geographically disadvéntageé states.123 Fur-

thermore, a gatisfactory compromise solution to the problem as to the

o

bréadth of the Cont}nental Shelf would have to be found at the session
beginning March 3,11980 if international conflict is to be avoided:

The'question‘gs to whether or not a coastal state has the réght

.
- -

to claim a continental shelf exceeding the 200-mile limit where the shelf _
.. has a natural prolongation beyond this limit is aAQUﬁStiOQ that has .

plagued. the Conference. Coastal states with broad margins are not will-

ing to give up whagythey describe as their jurisdiction over the re-

-

sources of these areas.

i s

) * THE*MARINE ENVIRONMENT

-

-~

_ . . 5 . . -
Part XII of thé ICNT established the general principle that !'states

\ * N - ~ .‘

- . - . . 24,
have an obligation to protectjénd preserve all the marine envmronméntHJ
- L. : & . . .

a & . -
. .
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General agreement has émerged on the monitoring and assessment of land-

based pollution, as well as on provisions about ocean éumping and con-

-
L4

tinental she%f'pollutibn; however, it appears that ship-generated

-
-

pollution has been the¢ major obstacle to general agreement.

13

As regards land-based pollutién, the ICNT stipu&ates that states

shall establish mationgl 1aws and regufatlons to prevent, reduce and

o 7
contio} pollution of the marine envir'orlment.1“5 WiEP respeoi_to ship-
. c f - f
generated pollution, the ICNT -further provides that, ~

v

—

1. .. states, acting through competent international
orgarfisations or general diplomatic coﬂferenceq,

- shall establish internatiomal rules ahd standards
for the prevention, reduction and control of pollu-
tion of the€ marine environment from vessels and
promote the adoption, in the same manner wherever

" appropriate, of routing systems d651gned to mlnlmlze:
the threat of accidents which might cause pollution
of the marine environment, including the coastline
and related 1nterests of .coastal states. Suclymeans
and standards shall, in+the same manner, be re-
examined from time to time as necessary.

awalh
»

It appears almost.certain that the-Inter—Govetamental Maritime Consulta-
R v

tive Organization (IMCO) will be the principal organ in this connection.

The effective enforcemént of rules and standards for prevention of

pollution is entrusted to the flag state. The port state and the coast-

al state are also accorded a right of enforcement, however, as regards

.ships voluntarily withih their ports or territortal waters. The coastal
state may inspect and arrest vessels for violatiéns committed within the
territorial sea and take judigial action if the flag state fails to com-

. meﬁce legal proceedings for the offence. Shipping interests are con-
et .
:‘cerned however, lest ant1—pollut1on enforcement prov1s;ons be applied

-

“in ways to impede ﬁav1gat10n. The fact that provisions to protect the
A

.. marine efivironmemt will probably remain. genegal in any treaty likely to
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emerge, %eg&ing the details of regulation and-gnforcement to coastal

+ . .

-

states, may‘result in a diversity‘oﬁ separate regulations to which =~

shippers will have to éonform.127

- 1]

* MARINE SCIENTIFIC RESEARCH

L S

£

Like pollution, this subject has been of little interest to thq"
)F

developing world since, for the most part, they lack the knowledge and

-

expertise and technology that ifrvital in conducting marine’sgientifié

resqaﬁch. Furthermore, a number of states.just emerging from colonial

domination and exploitation resent strange-looking foreign vessels

8 &

skulking about their coasts doing mysterious things with strange-

looking equipment. The concerns over scientific research were not of

any'conseqdence until 1958, wheh a requirement for toastal state con-

sent for "any research concerning the continentalashelf”li§“Was written

into the Continental Shelf Convention, and "Freedom of Research' was

omitted from the list of freedoms preserved in the two High Seas Con-

‘ventions. The dispute at UNCLOS III has chiefly revolved around the

¥

issue of coastal ‘state congent to scientific research within the Exclu- ~

sive Economic Zone. Marine scientists and geologists fear that the
req?iremenﬁifor prior consent may unduly ¥mpede important scientific
works in a period in wh;ch new evidence on the structure and internal
motion of the Earth is being drawn increasingly from beneath the sea.129
Coastal states, particularly developing states, insist that con-
sent ié a necessary adjunct t% their control over resources, since’re-

seareh will often, genérate knowledge on the availability of exploitable

resources. Thére has been a demand for close surveillance of research

" activity and access to the results.
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. . e States %Are obliged to promote the development andgransfer of

ég? . . maﬁiﬁe gcigpée and technology. The most importa%t measure which the
. ) [4
ICNT provides 1n thls coqpect;on is the establishment of regional .mar-

K - g~

? gne sq;entifac and technological centers 1% co-operation with the

- -

Il . "ffgt;rnatioﬂaL>§ea—Bed,Authority.1?9 It is further provided that,

f = = .y Yo ¢
¢ ‘ov T ° s MStates, through competent international organisa- .

‘ s T 0, - """ tions, and ‘the .Authority shall individually or "~
. o J01nt1y, promote the establishment specifically -
- - . in developing coastal states, of national marine
’ . . sciedtific and technologlcal research centers and
. strengthening ‘of the existing natienal centers, in . .
i? order to stimulate and advance the conduct of mar-
. ine scientific research by developing coastal
. states and for strengthening their national capa-
T bilities to utilize and preserve their marine,
- ! - igsources for their economic benefit.131 . - .

~ -~
— . . -

T P : CONCLUSION o

. . _The outcome of the Third United Natigns Conference on the Law‘of .

.. the Sea will have a major impact on the international setting within

1

;‘ + *  which devgloping nations operate in the coming decades. The over-

" N T -
= = - -~

whelming concern of UNCLOS III is with ocean resources, and the most

LAY

notable result of the Conference is likely to be the enclosure within

PR
2

&

) -3 ,natlonal Jurisdletlon of the great bulk of the resources now exploitable.
g"‘é“‘j“:gé Aé“:‘_ o -

E -

A

Ca - Fgrthermoreh 1t is.felt in some circles that the solution to some of “the
T o S - ’ . . -
; g L. . .

probslems posed gy the nuniber of "marine situations" will increasingly

.

; tb@ﬁﬁéughf‘on a régiohal or éub—regional 1evé1,132

-

since it becomes ex-—

tremely diffécult to 1mp1ement rulés of

N # ,‘-‘ -
B

. fﬂand spgcial cagesy For ingtance, Article 2P

- . 1 A \ ~ ) X
.” vstates shall directly or through competent intefnational or regional

organisations global.or regiongl. (a) promote programmes of scientific,

N %
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educational, technical and other aésistance to developing states for

the protection a;dqﬁrééervqtion of the marine environmer;t.”133 Similar-
— B . .

ly, landlocked states are enQow:d with the right to partiéipizgv;; an
equitable basis.in thé exploitation of an appropria%e part of the sur-
plus of the living resources of thé EEZ of the coastal states of the

same region or‘sub—region.lﬁ . The ICNT has, no doubt, attempted to

incorporate certain functions -of regionalism that, to a great measure,

' L ~

- PO LY
already represent the practice of states and international organizations,

thereby facilitating generat. ac¢ceptance by states.135 .

The problem of boundary disputes as™a consequence of the extended

v R 5 . . .
claims by coa$tal states would®™have to be settled either oh a regional

or sub-regional basis, as was done with the South Pacific Regional

Fishery Agency to protect their resources.

The perspective of industrialized countries towards the use and

[\
. A .
management of the ocean's resources is infMesced by a variety of fac-
tors: geograph%gal situation, dependency, on ocean resources, alterna-
tive land-based sources of supply, historical ofientatign to the oceans,
o ——

= Al

domestic interest groups, political relations with neighbouf{gé states,
. . . ‘ , (_ '
and the like. Thesé different perspectives influence the policies pur-
J -
sued with regard to main topics under consideration at UNCLOS IIY,

v

namely jurisdiction over off-shore zones (inéluding fishing), deep sea

mining, navigation, and ship—é%nerated pollution.136 For these and ..

"

other obvious reasons, the Conference finds itself along a collision

»

course_-- that is to say, a constant struggle between developed coun- -
¥ %g;: . ; - .
tries versus developing éountgges. For ¢nstance, the prospect of a new

4

international ccopemic order appears to drive an intransigent Group of

F o




. s
77 to demand nothing short of unconditional acceptance of their unassail-

ably just positjon by the developed states. The Gfoup of 77 seems intent

o; éompelling the developed nations to accept the concept of a New In-

ternational Economic Order as part of the International Sea-Bed Author-

ity, and it therefore cannot be a matter for compromise but, rather, a

37
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*In the Spring 1978 meeting in Geneva, Alvaro

-

matter of principle.

]
¢

de Soto of Peru stated:
"There is a very different line of approach taken
by the developed and the developing states toward:
seabed mining.... ...the main difference lies in
an attitude, which ha§ inspired the developing
countries in all international negotiations in
the last few years -- the desire for a new Inter-
national Economic Order. -It is impossible to
separate the negotiations on the seabed from those
- on the New International Economic Order as a whole.
) The actions of developing countries have been in-
fluenced by the “thought that the model created in
an International Sea-Bed Autherity should be the
first such model - in a New International Economic
Order. It should thus he directed toward the
ideal of transfer of. resources, of technology,
and also, ideally, of power from the developed
to the developing countries.138 . 3

V'ad

In case of the unlikely event that the Law of the Sea Conference

i

. ) .
does not succeed, the consequences may be catastrophic. An obvious

catastrophe will be that coastal states, in their disappo{ntment and

frustration, will take far-reaching measures 1n extending their coastal

3

jurisdictions —-- perhaps even by rejecting the concepts of the Exclusive

Economic Zone in favour of more adamant claims to a 200-mile Territorial

139

Sea The reactions of the interngtional fishing and shipping nationsﬂE:

may, naturally enough, be one of confrontation, thus polarizing the in- ®

herent conflicts of irreconcilable pretentions. -Another catastrophe may

well be that the hopes bf the world to be able to establish an inter- ~

—_—

-
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national resource managemgnt plan for the mineral resources o! the deep
- - - M

e

1

®
4 B

with %t, the hopes Qf i&plqg?ﬁting a more equitable‘economic world

orde® through the mechanism of UNCLOS III.
. s ) % . , N
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ocean floor outside na@fggal‘gurlsdlctlons may be shattered and, along
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TNE JURIDICAL STATUS OF THE TERRITORIAL SEA,
CONTIGUOUS, ZONE, EXCLUSIVE ECONOMIC ZONE
AND CONTINENTAL SHELF

In this chapter we shall ‘take a detailed look at the juridical

L

nature of the important regimes that have been the focus of considerable

debate at the Third United Nations Conference on the Law of the, Sea
Thesetregimes are the Territorial Sea,

The Territorial

‘,since,ixs inception in 1974
the Cont1n¢ntal Shelf, and the Exclusive Economic Zone,

Sea, Canifneptai Shelf and Contlguous Zone were dealt with in the 1958
however, thkat the four
3

‘s

It is interesting to note

b Geneva Cognnen‘cions?'2 ’
> . . .
conventions on the Law oé%the Sea %éopted ‘at' Geneva on the basis of the
- 73 draft Articles presented to the United Natlon\>General Assembly by
the International Law Commission contained no recognition of the con- e
1 ' .

cept of exclusive fishihg rights.in favour of coastal states beyond its

1Y

as is well knoﬁn was closely* felated in
¥

L “territorial s;a This subje;t
fhe n%gotlatlons to the unresolved questlon of the breadth of the terr1-

nd was 1eft Jin égeyance pending a further attempé at rese-
31t

torlal sea,
lution at a Second United Nations Conferenceg}n the Law of the Sea

is now part of ithe history-ef the éevelopment of the Law of the Sea
&

7
-

that none of the proposals described in Chapter I on UNCLOS I succeeded
in gaining the required two-thirds majority necessary for their adoption

The Conference was faced with another

, as néw rules of international law
unsuccessful- attempt to arrive at agreement on the maximum permissible
B
e’

% ' =
breadth pf the Territorial Sea and'on thé establishment of an Exclusive

However, it must be emphasized that at least gQne of the

i

. é’f

3
»

(L)

Fishing Zone.
f{
four conventions-adopted in 1958, namely the Conventiop on Fishing and

Conservation of the Living Resources of the High Seas, marked significant




milestones in the evolution of the Law of the Sea towards the acceptance

Py 4

$ 4
of' the concept of Exclusive Fishing Rights beyond the Territorial Sea.

-
L ]

The concept of ?preférential rights'" for coastal states in matters of

L

8
fisheries jurisdiction in specific circumstances was upheld at the Rome
§ . Y oo

¥ Technical Conference of 1955 by certain states of the Latin American

region. These States maintained that:
) "In determining the objectives of conservation ,.. - -
' =~ man& social and economic factors myst be taken into
account. The principal task of ce¢hservation was to
harmonize the interest of coastal\states with those
of the remaining couritries. The food™gituation of
the human populations living nearest the resource

v must be the first to benpfiﬁ from it, since_otherwise,
the .whole_programme of conservation would be doomed to
failgre.”s <

A nqﬁber of proposals along these lines were tabled af the 1958

‘—////ﬁ " Geneva Conference on the Law of the Sea. One proposal, for example,
tabled by the delegation of the Philippine Islands read as follows:

"The inhabitants of a coastal state have a prefer-'.

- ential right to catch fish in any area (of the high

seas-adjacent to its territorial sea) but no coastal

state shall prohibit the nationals of other states

. from fishing in said area, after the needg'of its
population have been reasonable assured.'

L9

Developing coastal states responded gradually to thg/éZntiments

as heretofore expressed and, as early as 1972, the nature of Coastal

A

states Jurisdiction was being discussed almost simultaneously in two
"3

5 3 . . .
regivns. An African states regional seminar on the Law of the Sea at
7 : ‘
Yaounde, and the specialized Conference of the Carihbean Countries on

- N L]
- Problems of the Se?i8 articulated and breathed life into the*concept -of

the Exclusive Economic Zone.

A s
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' TERRITORIAL .SEA §

A. Juridical Nature ; <ot

= =

Articles 2 and 3 of the ICNT acknowledges that a coastal state

enjoys soveregignty béyqﬂd its 1and territory and internal waters and,

P »

in the case of an archipelegic state, iﬁs archipelegic waters over an

¥

adjacent belt of sea described as the territorial sea. The coastal
state sovereignty in this zone also extends to the air space oyer the

- 1
territorial seéa, as well as to its sea-bed and subsoil.' Article 3

[
H

stipulates that every state has the right to establish the breadth of

its territorial sea up to-a limit.of 12 nautjical miles measyred from the

baselines., The establishment of a 12-mile breadthlis iqdeed one of the

+

major contribwtions made by UNCLOS IIT. It must be remembéred that 42

%

dtates sent to the Hague Codification Conference agreed upqn a draft on

"the legal status of the territorial sea'. The draft proclaimed a belt
Al » . T A
of territorial sea forms part of the territory of a state and the sov-

- -

ereignty exercised over this belt is to be the same as £that _which the
state exercised over its land domain,%th\?)ugh limited by_"conditions es-
; . ' \ . ) .

tablished by internationgdl 1aw”.9 The Conference failed to reach agreé-

H I

ment on the breadth-of}the\territoriaiédéa. The ﬁéneva Convention,
F i
, thgs time with 86 stg£es in‘gﬁtendapéz, also failed to agree on an

\
Acceptable breadth.” . ) .

- &

-

}Arﬁicle's provides for the drawing of baselines. - It Specifies

‘that the normal baseliné for measuring the breadth of the territorial

£

sea is the low-water.line along the toast, as marked on large-scale
O P Pl -

/

charts, récogniied’b& the coastal state. =~ .

- Y

—60*! . ¥ Oty

) «
-
i - { =




N ’.
Article 6 deals with reefs and the method of'establishing the
baseline for measuring the breadth of the territorial sea, which is th

seaward 16w—water line of the reef. Article 7 deals with the method o

drawing straight baselines where the coastline of the state is deeply

e

f

“indented. Paragraph 3 of Article 7 indicates that such baselines must

i

not depart significantly from the general direction of the coast, and
the seas within the lines must be sufficiently élosely.iinked to the
. 1 ’ . .

land domain to be subject to the regime of internal waters.lo

M
oo
N

~N—

Article 8 deals with the regime of internal waters, with the ex-

ception of Part IV of the present convention. Waters on the landward

side of the bdselines of the territprial sea form part of the internal

"waters of the state. Articles 10 through, 14 deal with mouths of éivefs,

bays, ports, roadsteads, and low-tide elevation. \

B. Delimitation of the Territorial Sea Between States, .

6pposite and Adjacent

Article 15 deals with delimftation of the territorial sea betwee
states witb‘opposite or adjacent coasts. ‘Unlike the change that has

beeg/brpught‘abodt in Article 74 with respect to delimitation of the

*EEZ, fprther'to the Report of the Chairmen on the work of Negotiating

n

Group 7,11 the substance of Article 15 remained unchanged in that gheﬁé

the coasts of twé:states are opposite or adjacent to each other, neithe

of the two states%?gfgzﬁgtled, failing agreement between them to the

b
contpary{ to extend its territorial sea bey;nd the median line, every
point of ;hich is equidistant from the nearést points on the baselines
from which the breadth éf the territorial seas of each of the two stat

-
— s measured. The above provision does not apply, however, where it is

-

r

€s -
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// 7
Jnecessary by reason of hist;ric title or other special circumstances to
delimit the territoriél seas of the two states in a way which is at
Zariance therewith.lz It is interesting to note at this‘juncture that
Article 15 is, no doubt, an oufgrowth of the 1@58 Conventgon of the
Territorial Sea and the Contiguous Zone which, in fagt, was a recommen-
dation of the 1956 preparatory draft by the ILC. Article 12, of the
Térritoria£ Sea Conventionsprescribed not one but three rules for
1ater§} bohndary delimitation between opposite or adjacent states, ne-
gotiation between states, application of the equidistance principle as .
recommended by the ILC group of exéerts, and the rule of historic t;tle
or other special cirgumstances. The convention did not elaborate on
what situations would qualify as exceptions to the geﬁeral equidis-
tance rule under "historic title or other special c*ir'cumstances”.13
However, there is little doubt that Article 15 of ICNT allows for

2 >
considerable g;;xibility in the process of delimitation.

C. Scientific Research in the Territorial Sea

%
¥

“Within this 12-3§1e zone, the coastal state has the. exclusive

right to regulate, authorize and conduct marine scientifiec research.

o

Other nations or international organizatigﬂé wishing to research must

o

obtain the coastal state's express conseéééand-comply with any condi-

tions it imposes. 4 The explicitness of the consent provision’ was

meant -to exclude the application of-tacit consent principles to for-
’ ' . rs

eign vessels' research in the territorial sea. Thus, for example,

- -

foreign vessels exercising phg right of innocent passage in the terri-

-
¢

. 15 .
torial sea, = cannot conduct research, nor may vessels exercising the

right of passage through international straitg undertake scientific R

<
2 -

activities without obtaining coastal-.state consen’t.16
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D. Innocent Passage in the Territorial Sea

- Article 17 speaks of the right of*innocent passage; it stipulates
that subject to this right, ships of all states, whether coastal or
landlocked, enjoy the right\of innbcent passage,fhrough the territorial

B 3 F
sea. . <

Articles 18 and 19 deal with the meaning of "passage' and the

L4

meaning of 'innocent passage" respectively~ In the former, passage

entaﬁls‘navigation through the territorial sea for the purpose of

" transversing that sea without entering internal waters, or proceeding

£

to or from internal waters. It specifles that passage shall be contin-
uous and expeditjous, and includes stopping and anchoring only insofar
as the same are incidental to ordinary navigation or are rendered

necessary. by force majeure or distress, or for the purpose of render-

. .. B . ] . . 17
ing assistance to persons, ships or aircraft in danger or distress.

PassaBe is considered innocent so long as it is not prejedicial
F
to the peace, good order or security of the coastal state; such pas-

sage shall take place in conformity with this Convention and with other
rules of international law.18 Paragraph 2 goes on to list instances

in which passage of ,a foreign'shgp_shall be considered to be prejudi-

~

cial to the peace, good order or security of the coastal state (through
L). Article 20 provides that in the territorial sea, submarines and

other underwater vehicles are required to navigate on "the surface and

to show their flags.lg The coastal state is authorized to make laws
)

and regulations relating to innocent passage in the .territorial sea;

however, such laws are required to be in conformity with the present
% -

convention and other rules of international law.” Such laws may be in

respect of all or any of the following:lg' T ‘
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(a)

(b)

(c)
(d)

{e)

(h)

g
the safety of navigation and the regulation of marine

traffic{

the protection of navigational aids and facilities and

other facilities or installations;
the protection of cables and pipelines; s,
the conservation of the living resources of the sea;

the prevention of infringement of the fisheries regulaf{ons

of the coastal state;

the preservation of the marine environment of the coastal
state and the prevention, reduction and control of pollu-

tion thereof;
marine scientific research and hydrographic.surveys;

the prevention of infringement of the customs, fiscal,

immigration or sanctuary regulations of the coastal state.

The coastal state is required, whenever it enacts such laws, to

give due publicity to them; consequently, foreign ships exercising the

right of innocent passage through the territorial sea must comply with

all such laws. The Coégfal state has the right, whenever necessary,

in the territorial sea to désignate sca lanes and traffic separation

schemes and to require foreign ships exercising the right of innocent

passage through the territorial sea to obey same; however, in designa-

ting such sea lanes and separation schemes, the coastal state shall

'

take into account: ) t

(a)
(b)
(c)
(d)

the recommendation of competent international organizations;
any channels customarily used for international navigation;
the special characteristics of particular ships and channel;

the destination of traffic.
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The Article further provides that such sea lanesﬁand traffic separation

4 .
schemes be{llearly indicated on charts and that due publicity be given

to same.Z? - ® ’ r,
The coastal state shall not hgf?ep the innocent passage of for--
eign ships through the territorial sea except'in accordance with’the
convention, nor shall it impoggkiéquiremenys on such ships which have
. ) ¥ :
the effect of "impairing the right of such ‘passage, or.discriminate
against the sﬁips of any state or against ships carrying cargoes to,
from or on behalf of any state.21

Article 25 stipulafgs the rights of protection of the coastal
state in its terri@drial sea. The coastal state has the right to éake
the necessary steps to prevent any breach of the conditions to which
admission of ships to its internal waters was given in this regard.
The coastal state can suspend temporarily in spécified‘areas the pass-

" ing of ships if such measures are essential for the:prot;ctioh of its
security or for the safety of thfse shipé; such suspengion shall take
cffect after the measures taken(have been duly made public.22 The
coastal state aiso has the right to levy charges on a foreign ship

passing through its territorial sea, as payment specifically for ser-

vices rénderédAﬁy the state to the ship.gf3

§

Article 27 prohibits the coastal state from exercising its crim-
k1

inal jurisdiction on board a foreign ship passing through its terri-
torial sea, to arrest any pérson or to conduct any investigation save

in the following instances. The right of invokingyits criminal juris-

diction becomes operable:

— <

(a) iﬁ'the consequences of the criime extend td the coastal

gtate;

- 65 - .




¢

(b) if thé‘crime is of a kind to disturb the peace of the

country or good order of the territorial sea;

#
s

(¢c) if the assistance of the local authoritigh has been

requested by.the captain of the ship ‘off by the diplomatic

agent or consular officer of the flag state; or

(& . if such measures are necessary for the suppression of

illicit traffic in fiarcotic drugs or psychotropic substances.

Furthermoré; thef;oastal sgate has‘the right to take any steps author-
ized by its laws for the purpose of ah arrest or investigation on board
a foreign ship passing through the territorial sea-after leaving in-
ternal waters.24 However, before taking steps as outlined in para-
graphs 1 and 2 of Articig 27, the coastal state is obljged, if SO re-
quested by;the captain, éogpotify the diplomatic agént or coﬁéularl
officFr of the flag state before taking any steps. Nevertheless, in
cases of emergency, both notification and the measures may operate
simultaneously. The coastalﬂstate may not exercise civil ;urisdiction
. with regpect to a person on board a foreign ship passing through its
territorial waters, or levy exec;tion ag&inst or arrest the ship for
purpoges of any civil proceedings. How%ve?, where a foreign ship is
lying in the territorial sea, or passing through the territorial sea
after leaving internal waters, the coastal state has the right to levy
execution against or effect an arrest, for the purpose of any civil
proceeding.25

Articles 29, 30, 31, and 32 deal with warships, the non-observ-
ance by warships-of the laws and regulations of the coastal state,
immunities of warships and other government ships operated for non-
commercial purposes. For instance, if any warship fails to comply

with the laws and regulations of the coastal state concerning passage




»
W,

.

IS

through the territorial sea, the coastal state may require it to leave
%

the territorial sea immediately;26 the flag state must beaT/;nterna-
. .

tional responsibility for any loss or damage to the coastai state, re-

sulting from the non-compliance by a warship or other government ship,

~ . 3 . . 27
when passing through the territorial sea of the coastal state.

Article 33 on the Contiguous Zone provides that the coastal state

revent iAfringement of its cus-

€

may exercise the control necessary to

toms, fiscal, immigration or sanitaryg regulations within its territory

or the territorial sea. The breadth of this zone may not extend beyond

24 nautical miles from the baselines from which the breadth of the

-3
< . i

territorial %ea is measured. : . .

i

,
. . i e
.
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THE EXCLUSIVE, ECONOMIC ZONE REGIME
. B, ,

The establishmeht of the 200-mile Exclusive Economic Zone (EEZ)
is the most dramatic de e10pmen£ in ocean-law since the articulation

of the doctrire of the freedom of the high seas, For over 300 years,

states have exercised jurisdiction dver‘only a narrow belt encircling
B . . /—)\P

their coasts; the area beyond has traditionally been considered high

& 3

seas, in which all nations have an eqﬁal right of participation and

*

" which are not subjéct to appropriation by any nation.z_8 The E%g claims

» fave, been the most férlreaéhing in their scope and, indeed, will be®

the 'most profoug& in their influences. . - -

- . & e b s ®
Afthough negotiations at*EPe Third United Natiops.Céﬁference on -

% ’

the Law of the Sea (UNCLOS III) has®not yet concluded, it would be

fairly safe to séy at this juncture that there is wideépreaé‘accgrd

_and consensus with respéct to the Exclusive Ecénomic Zone Regime fﬁait

s
* . 2

- 4
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currently features in Part V of the Informal Composite Negotiating Text

«Rev.,1 (ICNT). As was expected, the concept gained substantial support
. . .o . ; A
from two important regional groups -- the Latin Americans and the )

African% -- and was recognized as ; common aim of the Group of 77, the
largest bloc of developing countries. At Caracas, both in the Pleﬁéry
and the Second Committee,—over 100 states spoke in favour of some ver-
sion of an EEZ.29 .
Article 55, entitled Specific legal regime of the exclusive econ-
omic zone, states that, ''The exblusi?e economic” zone is an area beyond
and adjacent to the territorial sea, subject to the specifie legal re-
gime estaglishea.in this P;rt, under which the rights and jurisdictions
~ of the coastal state and the riéhts and freedom of other states are
governed by the relevant provisions of this Convention." Article 57
fixes@the max;mum breadth ;f the EEZ at 200 nautical miles from the
~_ "baselines f;dm which the breadth of the territorial sea is me;surgé.&‘

. “Article 56 sets out the rights and ‘duties of the coastal state in its

EEZ. These are described ag (1) SoVeTeign rights for the purpose of

exploring and exploiting, conserving and managing the natural resources,

A\ ]

whether living or non-living, of the sea-bed and sub$bil and the super-

jacent waters; (2) Exclusive jurisdiction, .including the exclusive
riéht £o construct and authoriz; and regulate the constructien, opera- .
tion and use with réspect to (a)artificial islands, (b) installations
and- structures for purposes otherwise subject to its jurisdiction (e.g.

= L

resources) and for other economic purposes, and (c)-installations and

structures which may interfere with tég exercise of the rights of the,

coastal state in the zoﬂe§o and, in addition, the right tp establish

necessary safety zones of specified breadth around such artificial
. ' -

+
-
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islands, installations and structures.

The coastal state also has jurisdiction with regard to other

=

o activities for the economic exploratidn and exploitation of the zone,
e I .
3t

and to scientific research and the preservation of the marine environ-

such as the production of energy from the water currents and wind,

ment.32 Coastal states, in the exercise of their jurisdiction, have

¥

the right to regulate, authorize and conduct marine scientific research
in their exclusive economic zone. Other marine scientific research in

the EEZ may be conducted with the consent of the coastal state.33

- - »

Coastal states have the exclusive right to authorize and regulate
sea-bed drilling for all purposes. The coastal state may establish

reasonable safety zones, generally not to exceed 500 meters around

such Structures,34 taking into account applicable international stan-

i

dards. ©No artificial islands, structures, or safety zones may be es-’

¥

tablished where they would interfere with ''the use of rééogniéed sea
lanes essential to international navigation_';'.35 the presence of such .

strugctures does not affect the de%imitation of the-,territorial sea,.

i)

jthe exclusive economic zone or the continental sheLf.36 Articles' 61

'
H
+

and 62 provide for the conservation and utilization of the living re-

H
12

. sources in the EEZ. On the basis of the best scientific evidehce, the

coastal state has the right to determine the total allowéﬁle cath and,

37

EaS

in addition, its capacity to harvest the living resources of the EEZ.
“However, wbere the coastal staée does not havgéthe capacity to harvest
the entire allowable catch, it shalliézve other states access to the
" surplus, having pgrtidéggf regard to\the provisions of Articiés 69
and 70, especially in relatibn to the developing states mentioned

theréin.>® The toastal state may establish regulations, with whikh

-

& , £
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69 and 70.4

J ' -
nationgls of other states fishing in the exclusive economic zone shall
comﬁly.39 Articles 63 throdéh 67 concern highly migrating species,

v

marine’haﬂmals; anadromous stocks and catadromous species. -? -
‘Articles 69 thraugh 72 éescribe the rights of landlocked ‘and geo-
graphically d;sadv;nﬁaged states in the Eéz Qﬁich are subjec%‘tq the
provisions of Articles 61 and 62. .Landlocked sﬁatgs, howevéb,‘are
restricted in tﬁat their’ﬁiéht tg fish in the zone is a.gpn-transf§r~

able right, unlé;s otherwise agreed upon by the coastal state con-

cerned.40 This right is to be exercised under terms and conditions

o,

deiérmined by agreement, and would be subject ﬁog}hé'eonservation anq

; ™~ . 4
utilization principles as expressed in Articles 61 and 62.~} The

il

coastal state posiéion is not at all lessened in the zone by virtue;df

Article 6937 as a matter of fact, its position is strengthened by the

. . . >4
provision that such agreements sball take into account 'relevant econ-

omic and geographical circumstances," including the geeé to avoid «

effects detrimental to fishing communities or fishing industries of the .

> * !
42 ’ .
coastal state. Furthermore, coastal states whose economies depend-

overwhelmingly on thé‘explgétation of the living resources of their

exclusive economic zones arg exempted from the réﬁpirements of Articles
r :

iz - - | ‘ . .
_ . ‘ Y . & - . e
Article 73 hrovidés that cobastal States‘may, in the exercis;\af/

.

their sovereign rights, take the necessary enforcement measunQSe-—'sugh-
- H - . - - . . -

as boarding, inspection, arrest and judicial proceedings ~- but not
z . -

imprisonment or corporal punishment.” When such measures are taken,

'?he copstal state has a duty to notif& %he‘flag state promptly of any

arrest or detention of the flag state's vessels Bhd to release vessels

* ' . 4
and crews on the posting of security. 4

&

.
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’ o d Afficle 74 provideé'yhe procedure fo & delimitation of the EEZ

]

- betweén adJacent and opp051te States. Such dekamltathp shall be by

Ve
>

- agreement "in. conformlty with 1nternat10na1 1aw“ -and "In accordance
i ‘ A “ Q -
with equltable pr1n01p1es, employlng the med1 r equldlstance llne,

where approprlate,:?mitaklng account of aLl circumstances prevalllng

. _' in the area concerned w45 S{%gis whlch 6n6fude an agreement
A X .
) w1th1n a reasonable time mpst résort to the dlspute settlement proce- -
- . ’ & N
- * a

dures in Part_xvgﬁf the ICNT.

5

The article provides further that,

. ' . pending ggréemeq§ as provided in Paragraph 1, states concerned shall -
Jenter into provisional arrangements bf a‘practical nature during the
e - )

. . L2 . . _ . "." Lo ‘-‘-x Lo .‘

;‘ ‘. gtransiiional'perxod ln‘a'splrlt of understandlng and co—ogzsﬁyfgn.
Sl i anally, Artlcle 75 pr0v1des for the drawzng of -charts and list

-

of geographzcal co-ordlnates defining the limits and bouﬁdarles o the
“i— €

47 The coastal staie has ‘the obllgatlon to pub11c1ze such charts

» L]
A . ! s =

Nsts. . " . : - <

)
., I . . ] . > -
~ 7 o "  The EEZ7 thertfore, can be best described as a multi-purpose; ° N
5:‘-_- . j -, . * - B . . - * -
%h C. ’;mdlti-fﬁpctipnal regipe4%y3§ which the ‘resources are subject to the
) . . , v EREE . : SO Vo —= . >
, control-by the coastal state; nevertHeless, that state -would,' for
. w oo e - . D
)’ S, oo . )
S " various reasons,-eithér take into account the policies being developed N
. k4 . - 4

) v 3By neiéhbéuﬁing coastal §tat§s or it might desire to develop joint _ |
; .

% . - t - .

B SR T - - - - -
- . ’Iegxsiatlon enacted by Grenada would of necessity, take a close look

» Y -
[ - - v . --f s f

¢ *

' e ,ﬁ%g;f:‘!at corrgsgond1ng;leglslat10n in- Trxnldad Venezuela and Barbados.

- .

- . e ; ‘.Suchjx study,ought to be commenced‘ndw,‘as the'period of conferenég\\¢\
" - F '|‘ " -i.‘a . * s ~ * e .

dapiomacy ‘nears 1ts end?’so as to ciear the way for development of

5\4, °

- - -

- .
8. . strﬁteglqs ipr rational management of’coastal resources no,matter
. . . C et & = . ,\35 - ;
. i

o - Ui, .7 what thetoutcome of UNCLOS I1I. L. )

. p011c1es with these states. 'For example, an'examination of maritime -




", the United Nations General Assembly, egamined the question over many '

/7 " ¢
. By : hd
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© . " « DEFINITION QF THE CONTINENTAL SHELF IN ICNT

L4

The.first and by far the most impertant development with respect

\
to the continental shelf regime was the assertion of jurisdiction and

control oven the natural resources of the continental shelf by Presi-
. - e »

dent Truman in his celebréted Presidential Pro aﬁation No. 266? of

28 September, 1945 49 This Proclamatlon, as the Internéflonal Court

of Justlce (ICJ) recognlzed some éf years 1ater,50 came ,to be acknowl-
édged as the starting pognt of the positiveflaw on'the'conxinental€

shelf. The pfonouncement made by the ICJ was later codified and devel-

-

oped in the Geneva Convention on the Continental Shelf of 1958.51 From
) ) t

its inception in the Truman Proclamation, the‘concept of the Tlegal

k4

. A .
coiffhental shelf has been plagued by uncertainty over the question of

-

its, boundaries.52 The Intérnational Law -Commission; at the request of

%

years within the overall stydy of the Law gf the Sea® Twe‘principles
- s . .
were proposed for defining the outer limits of the zqré -- one based

on a geolegical-cum-depfh concept, and the other based on the ability

to exploit.’ The latter took into con51derat10n th%gggeds and capaci-
2 Y, >
tles of coastal states rather than the nature of the sea-bed. The

. * f-
[

evential dec151on was -to" combine the "two proposals, and-fhe- resultlng ’
';eflnltxon found 1Ee wa& 1nto éhe Conventlon on the Qont:ne;tal Shelf{
’ 4 ' ! * N i
'The deflnltlonjreads as follows ”For the purposes of these ar 161es,
/
the terd 'cgntlnentaf shelf® is ueed as referrlng (a? to “the sea-bed

K ":

&
- and subsoi% of the*submarine areas’ adjacent to tle coast but outside

.the area of the territorial seéa, to a depth of 200 meters or beyond

- -

. %hatmlimififfe where ‘the dep%h of:¢he_8uperjacent waters admits of -

¥

[ ‘ - -
%- ‘ ‘ » - - -~ e
P .
- ‘ *
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” C e

the exploitatiorn of the natural Q@éﬂﬁ?@é&-ﬁ{ the said areas;. (b) to

the sea-bed and subsoil of simifar submarine areas- adjacent to the

coasts of islands.”54 This de

-

criterion on the one hand and on

¢

initign 1s, no doubt, /based on a 93pth
7 v

e c¥1ter1%p bf‘exploltablllty on

7

ik

the othér; as a result,.this~has given -rise—to % number of problems.

N

For instance, the developing coungéges*argue convincingly that the ex-

-

ploitability criterion’ pave the industrialized states with the adv

anc
¥ !id
+ ‘ -

- technology ,the rlght to extend their jurisdiction outwards to area

g ‘
extending® Eﬁﬁfﬁhe center of the deep oceans and even beyond, leadxng

to e>s£tuation of botential conflict between c¢oastal states.55 The .

#

B

origin of the reference in éftiElQ;7§‘(§?? Appl_B_l_@é(”thevnaiuzal,

I3

2 .

prolongation of its land territory" is to be found in the following

3

passage of the judgmant of-the Intérnational Court of Justice in the

ﬂ
x""

’ " s -
£

_North§Sea Contipental Shelfgé%ses (1969): oo ;

"What the ‘Court entertains no doubt ik the most -
fundamental of all thé rules of laws relating to
the Continental Shelf, enshrined in Article 2 of .
the 1958 Geneva Convention, though quit¢ independent
of it,” -enamely that the rights .of thé fcoastal state w
in respect of the area of the continental shelf that

% constitutes’a natural proIongat1on of its land terri-
tory into and under the sea exi§t ipso factd and ab

e —
\\ﬁ;ﬁﬁ dnitio by virfue of its sovereignty over the land,

rights for the purpose Qfgexploring the sea-bed and
‘exploiting *if¥-patural resources. gln order to exer-
&ise it; no special legal procesy "had to, bef -gone ™
through, nor have any special legal acts to be per-
formed. Its existence can be declared:(and many states
have done this) but. do¢s hof need to be constituted.
Furthermore, the right does not depend on its being

and ‘as ‘an-extension of it in an exercise ofésovéneignzf\\

I

H

fied themselves ‘with the notion of natural prolonga-

tion of the continental shelf. They no doubt felt

that the distance criterjon i lemented by the

*  natural prolongatlon/contlnental*margln criterion.
While it is true, therefore), That .a#200 mile cantin-
ental shelf would give nayrow—shelf countries Jjuris-

iction beyond t?e margin, it wou;d n&% =< if com— . °

-
A e, ¢ ‘

- * s,
L B 73 - . - ¥
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exercised.%® ... Some: delegates at UNCLOS IIJ, satis- ~i. _ -
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. : 2 * pléemented by the natural proloﬁga%ion/éontineqtal‘
¥ ) C o margin reference -- deprlve broad- shelf countries
g - . of their natural r1ghts 57 -
A ?aragraph 3 of Article 76 specifies the nature of the continental

s margin, which consists of the sea-bed ahd subsoil of the shelf, the
- .

- slope and the rise. The coastal state has the exclusive right to es-
’ tablish the outer edge of the margin wherevert}ugmargin extends beyond
t§ * 4 .
"'200 mautical'miles from the baselines from which the breadth of the
. territorial sea: is measured. Paragraph 5 of ArtlcTe 76 provides that
the outer limits of the continental shelf on the sea-bed, drawn in ac-
“cordance with Paragraph 4(a)(i) and (ii) shall not exceed 350 nautical
— miles from the baseline 7rom which the breadth of the territorial sea
- is mehsured or shall not exceed 100 nautical miles from the 2,500 meter
iéobath, Wh@ch is the line connécting the depth of 2,500;meters.58
To date, general consensus has not yet been reached with respect
to the juridical nature of Article 76 (ICNT). The U.S.S.R. submitted
& _ .
an informal proposal to amend Article 76, Paragraphs 3‘and 5 of ICN
» .
- T M .oA
i Rev. 1.59 The first suggested amendment concerned the.last sentence
of Article 76, Paragraph 3, as gglio S:
¥ - %y ..\
: "It does not includ®fgfeRdegp ocean floor, with its,
R oceanic ridges, seamounts* guyots and any other sub—
marine elevations not situated on the continental
., K\:zrgln, or the subsoil of the ocean floor.™
. The second Suggested amendment concerned adding a new paragraph under
~ Paragraph S: ‘ ' ' s a-
% ‘ . o s
Y. "Notwithstanding the provisions of paragraph 5, in
f} areas of any Other submaring sridges and,elevations
- except those referred to in paragraph 3 of this
) : = Article, the outer.limits of continental. shelf
F = * ghall not exceed 350 nautital miles from the base-
i lines from which the breadth of the territorial sea-
- i is measured." ’ , . . ’

Igere were,alsolipformal sbggestion; by Sri Lahkn\:f amend the ™
S e - a .. :

ES
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- M- R
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Irish Formula, as Paragraph 3 is oftén called. ' The Sri LAnka sugges~

. \ E
tion was that a newfsub—paragraph (c) be added to Paragraph\?, to read
. \
as follows: ) ) . )
. AN
(c) ."In the case of a continental margin where the A

;yaf/of the slope occurs at an average distance of //"}
n ess tham .... nautical miles from the baseline from (
which the territorial sea is measured, and a greater
proportion of the sedimentary rocks of “the margin lie
beneath the rise, by a line delineated in accordance_
-with Paragraph 4 connecting fixed points at which the
thickness of such sedimentary rocks is not less than.
the minimum thickness of such rocks at -the outer édge
of the continental margin in areas to which®the pre-

ceding sub-paragraphs of this paragraph apply."

- .

Sri Lanka also suggested a new Paragraph 5:
e

‘"The coastal state may determine the outer limit of -
the continental margin by any of the methods pro— .,
vided for in Paragraph 3 of this Artlcle, or a combin-
ation thereof as appropriate to different conditions

. along its continental margin,."90

-
= 7 14

On August 10, 1979 Sri Lanka submitted yet anotber informa; pro-

posal with respect to Article 76 It suggested a new paragraph (iii)
to Paragraph 4(a): of Article 76, to read as follows:,

4(a)(1ii) » "In the case of a state where the mathe-

matical average of the thickness{af sedimentary rocks

along the entire outer edge of the cdntinental margin

" established at the maximum distance permissible in ac-.

cordance with the precedlng provisions of this para-

graph is not lfss than 3.5 kilometers, and.where more

than half of the margin.lies beyond the outer edge as

so delineated, by a line delinehteg in accordance with - -

paragraph 6 by reference to the outermost fixed points ~
- at each of which the thickness of the.sedimentary rocks”

is not leSs than 0.8 kllometers n61 :

z

On August 13, 1979 an 1nf0rma1 proposal was submitted by Argen-

W

r

tina, Australia, Canada, India,=freland New Zealand, Norway, United ~

- =

Kingdom of Great Britain and Northern Ireland United States of Amer1ca,

and Uruguay with mspect to‘Arﬁlcle 76 * The 1nformal propesal suggested

- . r

- . that Paragraph 5 be revisgd to-'read as follows: .
2 = - "_’ -

- 75, - ’ o




{ S

5. "The fixed points comprising the line of the
outer limits of the continental shelf on the seabed,
drawn in accordance with Paragraph-4(a)(i) and (ii),
either shall not exceed 350 miles from the baselines
from which the breadth of the territorial sea is
measured or shall not exceed 100 nautical mil om
the 2,500 meter isobath, which is a contour,zﬁggﬁiting
water depths of 2,500 meters. However, this paragraph
shall apply to submarine oceanic ridges, which are, "~
for the purposes of this paragraph, long narrow sub-
marine elevations formed of oceanic crust, in such a
manner that the outer limit of the tontinental shelf
in the area of such ridge does not exceed the above
350 mile distance."

:

Article 7% has been criticized by most delegations as being un-

acceptable because it is considered a good recipe for future conflict)

s
as 1s the definition in Article 1 of the Geneva Convention which it %ﬁ

- .t - - .
[Y

would fépiace. The confusion with the definition stems from its ins

€

*

ability to accommodate é.varietv of coastal states' competing inter-

v

ests ln their .quests fer' tended coastal state jurisdiction. As

e
. % .
explalned by ‘E. D "Brown:;

r

PR

"1aea¢iy, the Q&;&erion should be one ®hich will T,
‘givea bou#&ary which (¥) is precise any certain;
{3317} includes those parts of tural 'prolonga-
d tion of the land igrritory tos which broad-shelf .
stated are conVrﬂeed that they are entitled wnder
- _the present law (whether rightly so or not is ir-
relévant; satisfaction of their expectations would
ssem,ts he a sine qua non of agreement) and (iii)
~ ) é@%s not extend unreasonably far-so as 1o deprive
- marikind ef a;slgnlficant part of its expected - .
dcm&gr herrtage."62 _ - N '\\>\
v Péragraghs 6 and’ T'Qf Article 76 speak of the method to be

¥

ﬁsed hy the cogstal state 1n delineating the seaward boundary of its

continental shelf, where thaﬁ‘sheif extends beyond 200 nautical miles -
. h R | ) -
- from the baseline from which the breadth of the térritorial.sea is '\\\

measured; provision is also made beyond 200, miles for coastal statésl:& .
€ s~

’ = -

.to submit boundary problems te the Commimsion on the Limits of tﬁ@

E

i- - 76 =
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" routes for the laying of such pipelines on the continental sheIf, the

£

cribing the outer limits of its continental shelf.

Shelf‘.63 Paragraph 8 of Article 76 demands that.the coastal state

F

deposit with the Secretary-General of the Unlted Nations charts and

other relevant informétioﬁ'including geodetic data, permanently des-
64

*

Article 77 of the ICNT sets out the rights and duties ?f the
coastal state over the continental shelf; these are described as ''sov-
ereign rights% for the purpose of exploring and exploiting its natural

resources. The rights mentioned above are exclusive in that no one can

i

explore and exploit the resgy%éggftf the shelf without the express con-

sent of the coastal state:. The Article specifies that the natural re-
- - 3 e
sources angrrea'to in this part consist of the mineral, and other _nop- .

liyingrresources of the sea-bed and subsoil, toge&herxthh 41V1ng

&

organisms'belonging,to sedentary Séeéies.

&
4

krtlcle 78 concerns Ahe rights and freedoms of other states and

i o

the 1eéag status of the super Jacent waters' and'glr;Spaqe. The coastal
state, in exercising 1its righté éyer the codti;ental shelf, must thi
infringe or unduly iﬁterfere with;;avigation gnd'gther rights ?ﬁd
freedoms of other states as provldéé;;or i t;e conyentlon

Article 79 provides for the'1ay1ng of_submhriné\tables and pipe~

-~

liheé'on the continental shelf of the coastéi state by ailzother

states. The. coastal state ought, not to hlnder the exercise of this

rlght by other states; however, insofar as dellneatlng the course or

-, 67 - . -
consent of the coastal state must be gsolicited. . .

Article 80 deals with artificial islands, installations and

structures on the continental shelf wherein the regulatiens of Article -

60 apply. The coastal aiatg‘thus has exclusive slghts regardzng their |




~

. -
”; * :
. -

construction, operatio d use and exclusive jurisdiction over them.-

The obligation to givg due notice that such structures exist applies

mutatis mutandis to éuch.insta}lations on the continental shelf.
| Article 81 gi;esiﬁhe coastalrstate exclusive rights to authorize
and regulate drilling on the continental shélf for whatever purpose.68
Article-BZ\érovides for payments énd contribution;-with r;spect
to tge exploratjion of the cegtinental shelf beyond 200 miles. .The
coastal state is obliged to make payments or contributions in kind to
the Auth;rity in respect of the exploitation ?f the non-living resources

of the éontinéhtal shelf ﬁeyond 200 nautical miles from the baselines

" from wh;ghtxhe breadth—oﬁ the .territorial sea is measured Paragraph -

2 Qf Artzcle 82 establlshes the mqthod to be adopted by coastal states

) ' ;' ' _and the quantum~of suc gayments, ‘it stTpu%é%es that the first five

s"

%

/

-

_one which hégfbéénﬁkatered down oven the years-to an almost empty

e,

yearstﬁ7product10n at'the 31te re%§§§§ no payments or contributions
3

7 to be Ea@e._ However,:?}om-the sixth year onward, the rate shall in-

.creégé by Sng per _cent for each subsequent.ye@ir urftil the twelfth

0w

year, and shall remain at seven per cent thereafter. Payments made

to the Authority shall be distyibuteé-fﬁ-states which are parties to -~

the convention on the basis of e&u&taﬂie_sharing‘criteria - that is
L ) ‘ ¢ ha - '
to say op -the basis of need --especially to the economically depressed

Third Wofld and also to landlocked stafes..
. ‘sr‘ N = . - ~
It is.indeed unfortunate that Article 82 has not been given the

-

“Istamp of approval by the majé%gﬁy of confeérence participants. This

e . . L . -
provision is a very important one for 4he developing countries, and

-

1
] 3 =

formula. By the‘timé of ‘Caracas "in 1974; the EEZ had been invented.

-
- . @

_\¥Hawgver before Caracas it was mainly the developing coastal states

s ' {g‘ﬁ v >

. L. - . ’ 3
S | \- - 78 - hua e
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which were aggreséively pushing their claims seaward. The United
States in 1970 (under a team headed by Elliot Richardson in the Nixon

Administrattion) eroadced a draft treaty that‘provided for generous

revenue sharing beyond the 200 meter depth line. ggggada offered a

) L ‘ . . .6
, proposal providing for revenue sharing beglnnlng%ht the shoreline.

%

In 1976, the Trilaterdl Commigsion, whose membership includes’such
"names as Mondale, Vancé and Brezinski, advanced a plan for lfg;ral

revenue sharing inside a 200-mile line., 1In 1972 even the Soviet Union

-

. Lot -
spoke in favour of sharing inside 200 milest
A number of delegations expressed reservations as to the method

of sharing estabiished in Article 82. For instance, the Netherlands

-

submitted their version.of Article 82 as folilows:

1. Any extension of national jurisdicTion ¢f the .

coastal state “*th respect to the exP;,ratﬂvﬂ and
expioitation of .the natural resources zf the contin-
ental shelf beyond the 200 miles econc=ic zZone re-

duces the area of the common neritage of mankind and
should as such be accompanied by an eguitable and
practicable system of revenue sharing. .

2. Principles shich should govern a revenuye sharing
system are the following:

(a) the prodé&tiaﬁiﬁharge shall be fixed as a
percentage of the gross prpceeds of all sold

production at the site in accordance with the
following schedule;

(i) first period of commercial production
ik) per tent *

WU S

4 (11) second S%%leé’ﬂ?‘commerc1al production
(y) per cent.

The first period of cc@mqrc1airproduttion, referred to above, shall (a)

7

commenée in the first yeay’ of commercial production and terminate in

the year in which the net cash inflow after payments to the Interna-

tional Authority and before hémeltaxatipn, diseounted on a 15 per cent.

. irrterest rate haséd *on ccnstant terms, excoeds the net cash eutflog,

=
.

- ¥

3
L S
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excluding national tax payments (if anyf and payments to the Inter-
national Authority, discounted on a 15 per cent interest rate based

on constant terms, n ) . ' .

> ®
»

(b) Adequate supervision through independent accountanci and satisfac-

tory dispute settlement procedures should be provided for. . E;

(c) Provision should be made that the least developed countries will h

be'exempted from the obligation of making payments to the International

Authority.

(d) The International Authority, to which the payments will be made,

%

should distribute them to all state parties on the basis of equitable .

-
S

sharing c}iterla, taking into account the interest and needs of devel-

2

oping countries, éarticularly the least developed and the landlocked

%

e ]

amongst them.70

Afghanistan, Austria, Bolivia, Lesotho, Nepal, Singapore, Uganda,
&

L

¥

Upper Volta and Zambia submitted an;i§§ormai proposal?with respect to

-Article 82, recommending a redraft of Paragraph 4 to read as follows:

"The payments or contributions shall be made to
the Common Heritage Fund, as established in
Article: ... through the Authority which ...."
& '
Seychelles also submitted an informal suggestion wlth respect’ to

Article 82, It suggested tﬁgi aragraph 1 be th'e same as found in the

ICNT, but that Patagraph 2 should jread as follows:
’ "The payments and contributions shall be: made
annually with respect to all production at.a
site after the: first year of prodﬂctlon at that
site. For the sixth year, the rate” of payment
or contylbutlon shall be 10 per cent of the,
- value or volume of produgtion at the site.

" Production does not include regources used in

connection with exploitation." & . R

b3
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‘~~ consequently the party alleging special circumstances, in order to

L s
. ¥ -
14 »

DELIMITATION OF THE CONTINENTAL SHELF )
. BETWEEN STATES WITH OPPOSITE AND. ADJACENT COASTS  -°

y - " -

L9

:The regime of tﬁ§ Continental Shelf also gave rise to boundary

r

delimitation issues, which is deglt'ﬁith in Art}qle‘6 of the 1958 =
Geneva Convenrtion gh)the Shelf.72 The draftiné.history of AArticle 6

s&pportsythe claim that the médian—equidistance line standard yas re~
2

.

garded as a general rule, the application of which-is limiteéd by the
existence of special circumstances. © If i argued that since -the

"'special circumstance clause' is an exception to_the general rule of

equidistance, it can logicaliy be deduced that such provié&énrmust be

gyF}ctly construed --Exceptiones Sunt Strictissimae Igteréretationis 74

*+

b

modify the eéuidistance line- or replace it, must carry the burden of

i -

proof. 1In short, he who alleges must prove. The tribunal ip the

a%bitral‘award‘between the United Kingdom and Franke with respect to
E »
the-delimitation of the continental shelf, wherein the United Kingdom

submitted that Article 6(1) laid.the burden of proof upon the French
Republic e observed that '"special circumstances" were difficult to

prove,

\\*5??icle 6, as both the United Kingdom and the French Republic
- & )

- stress in the pleadings, does not formulatée the equidistance principle

. . . - - ————
and '"special cifcumstances” as two separate rules. The rule there

. *

. stated in eiich of the two cases is a single one -- a combined equi- °

distance speckal circumstances rule. This being so, it may be doubted
&’ * - ) . e

-

whether, str{§tly speaking, there is any legal bdrden‘éf proof in re-

gaﬁd,tggthe’existencesof special circumstanceé.75 - .

E=J I N **“;
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Proponents of the medlan—equldlstance 11ne standard say it is
stralghtfonward based on facts and not on philosophical notions of
‘equity. They consider the equitable principles standard to be vague

and subject{v;. It is also said that.the standard is not amenable to

. S o
direct application between parties chause it must rely on third party

rocedure to determlne equitable limitatiygn. The roponents of thls
p ggn prop

standard recognize Artlcle 6 of the 1953 Contlnental shelf Convention

as statlng the applicable law on the delimitation of maritime bound- ~

. 77 ¢
aries. . . : -

-~

Those who agree w1th the equltable principles standard see this

concept as representing the 1nternat10nal law governing dellmltatlon

2

thereby relying on the decision of the International Court of Justice

a

in the North Sea Continental Sﬁelf cases78 and on the d60151on of the -

e

ourt of Arbitration in the United Klngdom France Contlnental Shebf

EY

Arbitration.’ > The IGJ in the North Sea cases de-emph351zed the im-
portance of the median-equidistance line of Article 6 of the 1958 °
‘Continental Shelf Convention and emphasized tge equitable,principle
standard- _the Court dealt with customary international law and found .
that customary law was, in fact, based on equltable principles.. The W
Court said that there was no obligation to use any partlcular method

of dellmltatlon, it would all depend on the geography of the situation

i

or the area involved. As the Court of Arbitration remarked, "In short,

whether under customary law or Article 6,“§t is never'a!questlon elther

-

& of complete or of no freedom.of cholce 55 to method; for the approprlu‘
ateness -- the equitable character —- af the method is always a func—

tion of the partlcular geographlcal 31tuat10n.”80 L . )
i »
Article 83 of the ICNT provides for the delimitation of the
L A ?’i
i ) .

. .
P Y
- 82 - - . PR,
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< continental sheif between adjacent andjopposife states. -As we will
observe, in the ICNT Rev. 1 the issues of Maritime boundary delimita-
tion are treated in three articles that relate tq‘three differing legal
regimes. Article 15 provides a legal framework® for boundary delimita-

tion of the territorial seas beg&é%ﬁfstates with qﬁppsité or adjacent

-

coasts. Article 74 relates to the delimitation of exclusive economic N

z%pe boundaries between adjacent and opposite states. Article 83 -

) P

addresses the delimitation of the continental shelf between adjacent

’

and opposite states. These articles were the subject of much public

and private debate in the formal and informal sessions as well as in

1

the working groups of the conference. At the Ninth Session of the

‘lﬂp(

conference in New York, March 3 - April 4, 1980, the delimitation of
- .
iy the continental shelf and the exclusive économic zone between states

[ f
/// with opposite or adjacent coasts becamethe main focus_of Negotiating
Group 7, which was subdivided into the sponsors of document NG7/10
. . N - . [4
and NG/2. Theggaiirman of Negotiating Group 7. conducted consultations ,

with the members and supporters JF the groups concerned,

: A

- The disdussions were centered on Paragraph 1 of Articles 74 and

' 83, with the understanding that, according to a number of delegations

Esd =

. (including the delegation of which the author is a member), all central
questions subject to consideration in Negotiating Group 7 -- delimita- \\\\
tion criteria, interim measures and settlement of delimitation disputes ///
- v ;

— are finally to be settled topether as part of a "pqékaée” solution.

3

o ' The Chair%fn of Negotia%ing Gpoup 7 Qg&fi;:zz;thi followfng ’ .

suggestion relating to pdssible re%igion of Ar ' 74, 83 and” =~
L] * - R

7

- . . * ‘:\"
29(1)(a) of the ICNT/Revl. Having already dealt with Article 74

(see page:71 ), the Cﬁairm@n'g suggestion for.83 will be cited here:
- . e ‘ .

« .o, B 2
" t
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1 - 83 ~. ° Y. - - .
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Article 83: . - : .

1. The delimitation of ‘the continental shelf between
states, with opposite or adjaecent coasts shall'be effected
by agreement in conformzty with dinternational law. Such
an agreement shall be in accordance with equitable prin-
ciples, employing the median or equidistance line, where
approprlate, and taking account of all circumstances gre-
\valllng in the area concerned. "

TIf_no agreement canbe reached within a reasonable
period of time, the states concerned shall resort to the
procedure provided for in Part XV,

the states concerned, in-a spirit of understanding and
co-operation, shall make every effort to enter into pro-
- visional arrangements of a practical nature andp during
this ‘transitional period, not to jeopardize or hamper -
the reaching of the final agreement. Such arrangements
shall be without ﬁregudlce to the final delimitation.

8
3
3. Pending agreement as provided for in paragraph i, _ ;7<,ﬁ~h
L4

4. -Where there is®an agreement in forcecbetween the

states cone dé guestions relating to the de€limitation
of the continenthl-shélf, shall be determined in accord-, .
ance with the provisions of that agreement. .o . -

B N . ¢ -

It was suggested by Morocco and Norway, at the Seventh Session,

. .
that a compromise text on the subject of delimitatio?-sheuld provide

for interim measures, which-would éive £he parties 't the dispute time
- ’ 9
to re-evaluate the1r respective posatlons and to engage in more mean-—

.....
BRI - L.
> .. .

party procedureﬁr o ™~ oo B

~ X

s~ ) R : ‘. T e
-In_the Eighth Session, India Irag and .Morocco submitted a number

+ .

of wopthwhile suggestions which, in fact have been fused into the new

defifitions of Articles 74 and 83 for further consideration. Para- ° s

and 4 of the informal suggestiodns read as follows:
3. Pending agréeﬁént or settlemen@, the states con-
cerned shall make provisibnal arrangements, taking
into account the provisions of paragraph 1.

foree between the
states concerned questions relati o ‘the. delzmlta-

*tion of the exeluslve economic’zone shall befﬁetefmlned
in accordance with the prov1szgg_3£g;h§€§agreement.

™
|
f

[

[
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These informal suggestions appear to indicate a moratopium in the

k4

area of dispute ﬁénding negotiations between the parties. It is worth-

while noting also that thefe is a difference between the EEZ and the ..
antinental Shelf; they are tre;;ed somewhat differently in the text
and d;al_éith different species §f water. The EEZ speaks of sover-
eignty o&er sea-bed, subsgiltahd Sup§r33cent waters; within 200 hiles,

' .

therefore, the continental shelf is part of the EEZ. On the other hand,
if the continental shelf is a natural prolongation of a state's terri-
tory, one can envisage the problem of n?tural prolongation extending

into another state or beneath waters that may form the EEZ of another
‘ & ' '
state. The situation may develop in law where the waters may belong

-

to one state and sea-bed to another state. These and other problems

L

will no doubt be thégfocus of further negotiations at the Ninth Ses-

14 »

sion to be resumed at Geneva in the summer of this year.
-]

As a member of the Grenada delegation, the writer is hoping that
the advocates of the median line stand;rd and proponents of the equi:
table principle standard will relax their rigid stance in future nego-

tiations. It is only through the spirit® of give~and-take on issues

concerning the four elements of a delimitation rule that a treaty text

‘on delimitation can be properly formulated. Chairman Manner, in his

final report, emphasized the desire to complete the final consensus™
package of the conference. He stressed thaé,."owing to the obvious

difficultiés in agreeing upon a more detached- definition, it has been

indicated by some,delegé%ions that the final solution might be found

in a concise formulation merely identifying the most fundamental ele-

ments of delimitation, i.e. that it shall be affected by an agreement

. . 1
and pased on international 1aw,"8 R .

1 Al
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Articlg 84 provides for the drawing of outer limit lines'of the

, T 'y

céntinental shelf, 'with the lines of delimitation drawn in accordance

. * -

- ‘ A
. With Article 83 and shown on charts and lists of geographical co-ordin-

- -
/

ates., Parag}aph 2 requires the coastal state to give due publicity to

_ssuch charts omlist of geographical coiordinatés, 2 coby of which shall

-

be deposited with the‘%ecretary—Geﬁ;ral of the United:Natipnsz

Article 85 provides for tunneling for purposes ofvexploiting the

. 4
subsoil of the coastal state by that state.
. % £
NATIONAL MARITIME LEGISLATION OF GRENADA
. ’ il ‘ &
1. Territoria{f;aters Act 1978 Compared with the Relevant ©
Provisions of the ICNT , Co’

Section 3, paragraph (1) of the Act describes the limits of ter-

' ’

ritorial waters. It comprises those limits of the sea having as their

landward 1imit the baselines which, according to section 4, shall be

—

the low water line along the coast of Grenada and as their seaward limit

-a boundary line whieh, at every point, is a distance of 12 nauticak

miles, or such other distance from the nearest point of these baselines

&£ bl

as the Minister may by order prescri_be.82 )

Paragraph (2) states that the submarine areas and the-territorial
. Ca ,

waters form part of the territory of Grenada.>> This section does not

- .

spell out in clear terms the juridical nature of Grenada's territorial

sea. It establishes the breadth of the sea to be 12 nautieal miles, 3

A Y
-~

which is in conformity with the ICNT prévision Part II, Article 3, on

5
-« . -

the territorial sea. However, 1t stops short of élggrly defining

- ===

o

Grenada's sovereignty in the zone., Paragraph (2) makes no reference

to the air space over thé territorial.sea as well as the subsoil. The

-

-

N
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{4 = ' . - i
. . . ~ 'Sr’? 01_. »
Act is completely silent on this matter, whereas the, ICNT states that c.

\ ' ’

the sovereignty of a state extends to the air spgée over the sea and

-

“® ~

to the subsoil.?4

Section 4(1) provides for the drawing of baselines from which the
13 e :

y
breadth of the territorial waters shall be measured. The Article:

-

specifies that the low water line along the coast of Grenada shall . "

-

be the baselines from which such breadtgg As. is estabiished in Section‘

2

3, shall Be ascertained. This provision i& in comp{%ance with Article

5 on the territorial 'sea.85 ) ,

v

Section 5 deals with the regime of internal waters; it states

LY

‘that this term include§ any area . of the sea that‘is on the landward
. "4"‘ . : N

' nd A . . - - . \' .
side of the baseline, as:provided for in Section 4, and, together W}th

the submarine area‘therébf; forms ‘part of the territory. This pngyi—

sion is in compliance with the counterpart:Article 8 of the ICNT, name-

~ ~

ly the regime of internal waters., ’ T

.
- -

Y : . - 8 . * o .
« Article 6 of the ICNT indicates the procedure for-drawing base-

L

. * ‘o -
Tines in the case of islands situated on atéolls or islands having

fringing reefs? It provides, in such instans%s, that the baselines for
measuring the breadth of the territorial sea is the seaward low water

- L
Q%iﬁ% of the reef. Grenada's Territorial Waters Act has‘no'compav%ble

= : = - i - , g * I3

provision, which is an unfortunate occurrence, for the simple reason
N N v . “' N
- that Carriacou, the island to the north of Grenada and constitution-

¥

- » -

ally part of Grenada, has prolific reef formation around its northern

. and western ceast. < - . . "

*

£

#*

T In the ICNT,‘Sechon 6(2):pﬁoviﬁes that.q'foreign ship shall T

enjoy the right of innocent passage in terr@toria{awate%s;-however,qf

i

i

y -

subjpaﬁagraph (ii) stipulates that a foreign wérghiﬁFshélf—nog .

]
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*  davigate in ths territorial waters without the prior permission of the

coastalsstate, obtained by the state to which the ship bglonés. The

- . ~

Grenada legislation on innocent passage makes a distirction .between’

- w

non;ﬁarships and warships with .respect to passage in the territorial

waters. The ICNT Article 17, does not make ‘sieh a distinction; the

=

relevant Article reads as follows: ”Suspecf to this Convention, ships
of all states, whether coastal ar landlocked, enjoy the right of inno-

cent.passage through the territorial sea."86

’
. N

Ao £ . . . -
&renada has set up a consent regime, as it were, for warships

» '

entering her férrftgrial waters. This provision is, in fact, a.break
5 ' Y *
with state practicg and customary international.law and has already

-,

beén ghaldenged by the Government of the United Kingdom.

Sécti%n 7 deals with circumstances whereby passage of a foreign

ship could be deemed to be prejudicial to the-peace, good order or
segurity of Grenada. 87" The enumeratéd provision is identical to its
v -
counterpart in the ICNT Article 19 except for paragraph Zh which pro-
v;des that bhé pass;ge of a foreign ship of war in territorial waters
shall be'deéﬁéh 6 be pregud1c1al to the peace, goad order or securlty

-

of Grenada if "the ship navigates in territorial waters without the
— 4

; 3\ perm1&51on requ1red by Section 6(2). There is no comparable provision
%n the Gre ada sta%ute to that. of Article 20 of the ICNT, namely that

in theé\territorial sea submarines and other underwater vehicl¥s are

t- pequired to’ navighte on’ the surfage and show their flags.88 .
xS

.
H N s

iy

- N)
-+ Se¢tion- 8 of‘Grenada 'S Territorial Waters Act outlines the powers
Qf pollce ‘and authorized persons when a forelgn ship engages in any

. aqt or act¥v1ty that is deemed to be prejudicial-.to the peace, good’

order or security of Grenada. In"® es§ence, Grenada is exercising its

- * i !
CTUL . ® - 88 - -
.
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right to"éake-s%epé authorized by its laws for the purpbse of arrest or

' t

investigation of foreign ships passing through ‘its eerritoigal wéters.
Article 27 of the ICNT does not contain a simfilar provision; on the
con%rary, it prohibits the arrest of any person or the conduct of any

investigation in connection with any crime committed on board the ship ™’
during its passage, unless the consequences of the crime extend to the .
coastal state or if the crime is of a kind to disturb the pedce’ of the

gountry or the good order of the territorial sea. It is at this Junc—

-

ture that Grenada's provision is in keepiné‘with the ICNT; sub-para-
graph (ii) of Section 8 provides that where the passage of a foreign -

ship is deémed to be prejudicial to the peace, good'order or security

-

of Grenada, the captain or other person in charge of such ship and

any person participating in the activity of the ship and who is deemed

2

to be ijjudiéial is gyilty of 'an offence under this Act. ‘However,

it shoyld bé noted that Aiticle 27(5) makes it quite clégr that, the

coastai state may not take any steps on boadé~gdfgxﬁign ship péssiné:
" . - . ‘ . . . n .
through the territorial sea to arrest any person or to conduct -any

investigation in connec¢tion witht any crime ‘committed Yoefor€ ‘the ship
R - N

s -89 . . o
entered the tgrrltorlalﬁéga. \ : . K

- . « -

Grenada's .Territorial Natérs'Act doés not 'provide for the estab-
v = e S -

"lishment. of sea lanes and traffic regulation schemes in the'territérial,
- i . -

907 LS : SRAPO
sea.90 In gefiéral, the stdtute, while in conformity with a number of *

v
. e * 1

\articrés in the ICNT, is-also silent on a great many issyes that méy.'
. L * R Y E - N

dﬁrectly affect hen éovéreignéy. More particularly, the Act isasifent
. Pt R . . . e R 7

>
L3

as to;{he breadth of the contiguous zone. : : oo . h_

A
-
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2. Some Further Observations with”Resﬁect to Islands, Reefs,

Rocks, Islets and Innocent Passage in. Relation to Grenada

.. o N
{a) 1Islands ’

%

-
*

: J .

In the Geneva Convention on the Territorial Sea and Contiguous
Zone, islands are defined, cited, or inferred in various articles.
Article 10 defines an island, in paragraph 1, as follows:

1) An island.is a naturally formed area of land
surrounded by water, which is above water at high L.
tide.

‘The Article suggests no size criterion, location to mainland or contin-
ent, or any other geographical requirement except that the island must
be naturally formed.

In Part YIII of the ICNT, entitled Regime of Islands, Article
121(1) follows the Geneva Convention in defining an island. However,

paragraph 2 specifies that the territorial sea, the contiguous zone,

>

the exclusive economic zone and the continen$al shelf of an island
are determined i1n accordance with the provisions 6} this convention
applicable to other land territory. Paragraph 3 of Article 121 pro-

vides that rocks which cannot sustain human habitation or.economic life

-

of their own shall have no exclusive economic zone or continental shelf.

— -

-Thus, an island, regardless of its size and other physical attributes,

is entitled to a territorial sea. By virtue of the geography of the

eastern Caribbean, not all islands can be allocated the full 12 mile

territorial sea. However, the most.seaward island would be in a‘posi-
- E-3

£ . -~ P =

>

- P e .
tion to extend its territorial sea outward Por the claimed breadth.
by ' :
. The geographic location of Grenada and its islands of Ile de
Rﬁone, Jacadam, Sandy Island, Carriacou and PetiteMartinique.are loca- -

ted less than five miles from Union Islana, Palm Island, Muséique and

-~
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1sf%nds*south of Papua,- New Guinea, which have been reserved to

Twq Sisters. To illustrate.the problem, Palm Island is adjacent -to

% . *
Petite Martinique which, in tqgn, is -opposite to Union Island. Palm

Island,and Union Island are under the jurisdiction of St. Vincent, a

foreign state, whereas Carriacou and Petifte Martinique are under the

jurisdiction of Grenada. If Ile de Rhone and Jacadam are considered

as part of the Grenadines, allééed by St. Vincent, then a situation

\
Al

would develop wherein' Grenada would control islands, such as Petite

[

Martiniqde, 34 miles from its shore but closer to St.  Vineent, and

—

wquld,th%reby affect the territorial sea of St. Vincent. Similarly,

Palm Island~is less than 1/2 mile from Petite Martinique. On the other

kS

hand, St. Vincent's “islands — such as the Grenadines —- are situated
5‘ 1 v -

‘immsdiately adjacent to and off the shore of Grenada, the closest being

)

Tie de' Rhone, which is approximately four miles away. T?eée geographi-

cal factors limit the extent of the territorial sea around these

;g}ands. Other factors that may play a part or be considered as

« !

'“special oircumstances“ ane the facts of size and relationship to the

Pespeetxve malnLands " There is little doubt that these islands wilk .
produce great difficulty in the delimitation of maritime ‘boundaries,.

3 . ' F

-

%

espec1a11y #n 11ght of the_ fact that thexdistance between each of these-

qslands in the Northerqﬁ?haln from the malnland of Grenada to the-

- . -+ ps \-.
mainland of St Vlncent, is 1ess than 12 nautical mlles The grossest

4

1nequa11t1es will, develop in the caée of these 191ands detached from
theoma1nlahd of the parent state, and thereby lying close onshore to

a second state.;i . ' .

N B . - .

Another exa@ple’of this situation can Be found in the coastal
» J ! “

*
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. Australia. Due to the positions of these islands and their effects,
tﬁey wdﬁld (or could) deprive Papua, New Guinea of virtuélly,ali terri-

torial seas south of the main state area. The results could be very

L

ineqhetaple for this partigular area. Although the percentdge of the

total territorial sea of the "state" may not be excessive, a condition

»

“of relative inequity could prevail. It is the writer's opinion'that
¥ ‘the Papua, New Guinea situation compares closely to that of Grenada,

vis-a-vis St. Vincent, wherein an opportunity for the greatest inequal-

itiés will most likely develop in the case of the islamd of Petite

artinique, deté}hed from the §arent state of Grenada and situated in

P
a

close proximity to a second state -- in this case, St. Vinceni«
- -

This

inequality is bound to have an effect on the total territpfial sea of

<

¢ the respective states.

(b} Rocks

f=2

-

14

There are many rocks in this.Northern Chain which cannot sup- -

port human habi?ation. Two Sisters, as it is referred to, is located

- r =

" :.some two miles off the coast of Carriacou. The Article isxsileﬁt on

- : it
whether rocks can have a territorial sea. If they cannot, then thejr

-~

value would be of little interest to Grenada. On the other hand, how-
‘ever, if they can. be attributed with a_territoriél sea, then their
importance becomes crucial. Rocks that cannot suppo}t human habitation

have no right to an exclusive economic zone or.a.continental shelf.

However, they have a right to a territorial sea. Considefapion must

also be given to low tide elevation, sinée lowigide elevatiop within |

the territorial sea can have the effect of extending the'territorialg

éea., Islands oh the other side of the line may have to be treated as

P

-
3

®
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creating a situation of special circumstances, and would have to be ™

regarded as having limited maritime zones. Factors such as size, loca-

i

tion, low tide elevations, relationship to the mainland and to other

-

rocks would then have to be taken into consideration in delimiting the
breadth of the territorial sea around them. These rocks could, never-

theless, be used as sites for navigational lights.

(c) Islets

.

Islets are in a somewhat different .category from rocks, in

-

that some of them can shppoy} human'habitation-or economic life on a
limited scale. However, due to their restricted size, they cannot ac-

commodate large populations. There are a number of such islets aldng

* »

the Windward Chain; some of them have become the homes of wild goats,
wild birds, and a sanctuary for sea turtles to lay their eggs. The’

problem that may be generated as a result of:these islets/isles would

-

depend to a 1arge extent on their proximity to the mainland in the

course of dellmltlng maritime boundarles. Robert Hodgson, 1n discuss-—

»

ing the effects of, islete in delimitation 51tuaf10ns, thinks that they
should be granted a partial effect imfhe construction of an equidis—
tant boundary. The precise value to be assigned would derlve from the
relationship of the dslet to the adJacent.og_opp031te state. He advo—
. cates, as a measure of the effect.of an islet, ‘the equidistance line

be constructed with'and w&thout-the islet as a base poi-nt.91 An ex-~

-

ample of Kuwaltfand Saudi Arabla is c1ted. Three disputed islands lie

offsﬁonc ggqg Kuwait and Saud1 Arabia. If all three of these 1slets/
isles were to come under Saudi sovereignty, the resultiné efféct of -

A

an equmdlstance boundary would be,most 1nequ1tabie to Kuwait.
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Article 6 provides that in the case of islands situated op
1€ f

(d) Reefs
inging reefs, the‘baseline for measuring

I sea is the seaward low water lingé of‘the
) .

atolls or of islands héving f
£

the breadth of the territoria
reef, as shown by the appropriate symbol on official charts. ,(Around
the northern coast of the island of Carriacou is a-prolific reef’forma-

tion, called the Reefs of Dover. The reef forms a lagoon which gener-

ates coﬂs{gﬁ{;ble fish life. A system,of straight baselines, if geo-
graphic conditions permit, may be drawn so as to use tHe reef rather

than the locus as a turning point. tGrenada would hayé to include in
future legislation some mention of the delimitation’of the territorial

sea, taking into account the phenomgnon of coral reefs.
- , :h . v Ifl

(e) Innocent Passage of Warships in the Territorial

Sea of Grenada and the Evolution of the Concept

of Innocent Passage
As was alluded to earlier in this chapter, Grenada's Terri-

——
.

J }
torial Waters Act, section 6(2), requires ‘A foréign ship of war to have
aters. This

-

prior permission before navigating in the territoria
provision does not appear to be reflected in the spirit of the text
of the ICNT Rev. 1. ’
A draft article formulated by the International Law Commission
s
ssage

9
on.

at its Eighth Session gave the/ébéstgl state the right to make pa
2 However, at the

subject to prior authorizatigh or notificati
Geneva Conference of 1958 the suggestion that passage be subject to’

prior notification did not get the support it required; consequently}/

n

-

no article of the convention addressed itself to the question direc¢fly.

-
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omitted.gs' Some jurists argue, howeven, that érticles 17-17 entitled }

3 * h

"Rules applicable to all ships" make it clear by implication that "all /

ships" includegwarships.94 It is further argued that the right of pas- i

sage arises by ‘implication-from Article 23 of the convention, which is

i

the only article dealing with.warships and stipulates that "if any °

. .
warship does not comply with the regulations of the coastal state con- -

cerning passage through the territorial sea‘and disregards :iilitiest

r -
for compliance which is made to it, the coastal state may reqiire the

warship to Yeave the territorial sea.95 This provision is, no doubt,

-

identicaf to that of Article 30 of the ICNT Rev. 2. -

A few countries nevertheless have insisted on notification and/ox

!

prior permission ¥rom the state before a foreign warship navigates its

territorial sea. Pakistan's Territorial Watersland Maritime Zones
a s i i .
Act, 1976, section 3(2) reads as follows: [

"Foreign warships, including submarines and other . '
underwaten vehicles and foreign military aircraft - .
may enter or pass through the territorial waters ‘
and the air space -over. such.waters with the R{ior
permission of the Federal Government,'96

Shelf, Explusi&e
=L

-

Similariy, India's Territorial Waters, Continental
»

-

Ecdnﬁﬁic Zone and other Maritime Zones Act, 1976, section‘4(2? reads
. * & A" ‘
as follows: :

v
- =

"Foreign warships including éuhﬁgrines and other .
underwater vehicles may entér or pass through the™-
territorial waters after'giving prior notice to

the Central Government.'d ) \ : ;

hd .

The Republic of Guyana, while not going as far as India or Pakistan,

s
- @

requires foreign warships, including submarines, to give prior notice
] <

.
[

tothe Government of‘Guyana before passing through her territorial sea.’®

- - -

F
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As was mentioned earlier, Article 30 provides a penalty for war- -

.
-

ships that fail to coﬁply.with the laws and regulations of.the coastal

4 ‘.?_ [ ’

.state concerning passage through. the territorial sea. When sucﬁ viola~

/

\ ions occur, the'coastal'state‘may’reQuire the ship to leave .the terri-

4

torial sea immediately. It,may-ﬁe argﬂed,'howevgr, that since’ the ICNT ’

¥

_— - .

gives coasgtal states the right to make laws concerning passage through. T

4 . .

their terpitorial seas, it is conceivable that one such regulation

could be fthe necessity of prior notification to the coagtal state.

The Informal Composite Negotiating Text has, in a ééméwhgt unique
‘ o . R S
manner, supported the position advanced by N.A.T.0. powers, Auéﬁralia

-

and New Zealand, and reinstated the customary Ttaw positien as it was

perceived since the Hague Codification Conference in 1930; wherein
& - Lo R
‘coastal ‘'states had authority only to regulate the use of.th% territor-

*

ial sea by foreign warships but not .to require prior permisﬁﬁéh for e
* 4 Eg.-
- NN .

their transit. This provision, in a sense, is in conformity with. .
IS e .- P =

. LS REL o

customary international law and state practice. The requirement in SR
Greﬂada's Tgrritorial Waters Act, section 6(2),.that prior permissibn ) <y

be procyred from the competent authority before a foieién ship of war
may navigate the territorial waters of the state is mot in ponformiéy

~with custohany‘intérnatiogal law or state practice and, as.such, it

may be open to.further interpretation by the International Court of .«

B
= ~ e

Justice. ' ‘ ~ s M

The historical background of innocent passage, brigfl&zouéiined"

. ] -

~

. below, péints-to the early agg qukiguing concern with this subjectxﬁnda{

also assists in atfaining a mc;efghjective perception of it. The ‘ RN
question 6f whethe? merchant shipéfas well as warships were entitled .
L to:eiércise the right of .innocent passage in the territorial sea of

¥

N . : ) & .

. Lo - s L, -
. . s M >

*
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a sbvereign state did‘not become a contentious issue until the late

-ﬂineteenth century. As a matter of fact, it was not until almost the

-’ v
-

turn of the century that a distinction was made: between- merchant ships

- *
-

aﬁd warships for‘EurposeS of‘traversing the territorial sea. The finst' i

of ships was made by the.eminent..... .

distinction between these two typ

‘w*aﬂ

nineteenth century author, Massé, whose ideas were later éeueloped by
» . AY , . -
Hall in 1880. On the subject of innocent passage, Hall séys:'

H
)

"The right of innocent passage does not extend to
vessels of war. Its possession by them could not
be explained upon grounds by which commercial pas-
- sage is justified ~ ‘The interests of ‘the whole world
are concerned in the possession of the utmost iiberty
~ of nav1gat10n for the purposes of trade by vessels of
all states. But no general interests are necessarily.
or commonly involved in the pessession by a state of
- 4 right to nav1gate the waters of other states with .
. ships of war. Such privilege is to the advantage only .
A . of the individual state; it may often be injurious to’
T thzrd statess. and it-may sometimgs be dangerous to
the pPOprletor of the waters used."99

=

-

.In 1882, PereLs'argqu "tha§ warships had no general right tofénter
.y the poﬁt; or ?oaﬁétgadé 6% ﬁ?reigﬁ countriés,tény more than troops - )
h%d’thé'rigﬁt t6 enﬁ%% foreiéh,ierritdry.loo Durfhg tﬁ;s period, maAy
authors . assert%d the ex1stence of a right to unlnterrupted passage .

- & -7

through the sea, whlle Gther wrlters den1ed it. Liszt and Strupp
afflgped such 2 rlght while Cases denled 1t 01, Frenzel was among

the most ardent gefenders oﬁ thé right oflw rshlps to tran31t across

A

the terrltorlal sea: -l

N ' .. "Foreign warshlps dQ not requlre perm1551on to enter. -
i the terr1torlal sea. Evep in time of war their stay
. . in ‘neutral territorial séa is only prohibited when
T . xfthey unnecessarlly extend it or use it for direct
A K ,'Preparatlon for belllgerent activities. "183—-\\ s

=
R ~

Jessﬁp~sa1d’that Lee s normally the passage or sogourn ‘¢f such vessels

1s not ppehlblted "W 103 Mprcker asserted that warships ‘had the rlgﬁt

’ - Y = - . . *

‘\
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S o . IO
. . of innocent. passage under customary:1nterna§10nal}law= 04

« o : .. (i) " The Hague Codification Conference
L In the réport to the Committee of Experts, Schucklng, the Chalr— ’
.z -~

mar of “the Sub—comm1ttee,-1n his draft Article 7, rocialmed the right

» »

U of. passage for ”All vessels, without distinction." The United States

delegations were not prepared to cede‘the’unimpeaed'right fo passage of
- ’ . - Ll
) warships. They‘vehemeﬁtly‘gpnied that there was such,a right, "...be-

: L . L -
cause innocent passage existed primarily in favour of commerce, and
) - - — 4 -

that so far as warships were concerned the question was wholly one of

- ' usage and comity"flos

’ . (ii) Modern State Practice " o
The right of inhocent passage of_warships was guaranteed by Iran
: 106 - . boe e
in 1934. Yugoslavia guaranteéd the right of innocent passage of

, Qarships, éuﬁjgdt to the requirement of prior authorization for the

PN

* N . '-‘ _ )
péssage.bf more than three vessels, and the right to close the terri-

torial sea dn tﬁevinterest of national defence by-means of.notice‘ip

. the official gazette. The Danish, in 1951, passed }egulatioﬁs permit- -
) . » - y.—

ting the passag® of warships without formalities except in £pe case of

. passage through the Little Belt, which required notification in ad-

.‘vance.107 Honduras, in 1935, decreed limitations on the entry of for- _

_ eign warships.into terriforial waters and required ppevious notifica-
tion. Bulgaria, in 1951, decreed that foreign warships might not pass

- .. . S . . v - .
through the territorial sea without prior authorization. %%+ There was

*

,no uniformity in state pbactice around the early 1950's Wwith respect to

. * passage in the territorial sea; nevertheless, it appears that the prac-

S i . . .
tice of the majority of states shows that in peacetlme states generally

- - s
- ] o A
f -

do not hinﬁe% the passage &f fbfeign warships in their territorial seas.
S <

=

\
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(iii) The Corfu Channel Case on the Question o

of Innocent Passage

-
~

LR AN

v

. ~This case was based on an issue which arose between the United

~Kingdom and Albania. The contention of the United Kingdom was that war-

ships had a right of iﬂnpcent passage through the territorial sea,. 'which

was a-right a fortiori in the case of straits. Albgnla, on the other

hand, argued to the contrary, holdlng that there W%F no such rlght

either generally or specifically in the case of stralts. Alban%g took .

the vigw,thqt the territorial 5sea is part of the adjoining state, and
recognized the principle of sovereignty over it.‘ Therefoge,‘there

" could be no deviation from the political power of the state in the

’arga.log In its judgment, the International Court of Justice expressly

, avoided expressing an opinion on the right of paiéage of warships
thraugh territorial waters. It 1;mited its observglhions to the case of
straits ané did not advert to the British bontéﬂtion that the right of

passgge for warships through straits was merely a particular instasce

-

»'

of a general right of passage through the territorial sea.  Consequent-

1y,:thé present position of state practice seems to suggest that .no

s * ~
distinction is to be.made between .ships of commerce and ships of war.

-

Innocent’ﬁassage without prior permission appears to be accordedeto all

ships by a majprity of states.

- ; -

3. The Exclusive pconomlc Zone: A Comparison of S - R

¢ the National~ Leglslat1on of Grenada and Venezuela
- h H « ﬁ - *
Part II of the Marine Boundaries Act of Grenada, 1978 deals with

. * %
d . . '

the exclusive econdmic zone. Section 3(1) defines the EEZ as follows:

-




-

3(1) There i

Economic Zone having as its inner limit the boundary
> line of the seaward limit of the territorial waters
and as its outer limit a boundary line which, suspect
to sub-section (3) at evéry poin{ is a distance of
200 miles from the nearest point of the baselines of .
the” territorial waters or such other distance from ~
the nearest point of those baselines as the Minister
may by order’prescribe:

(2) An otder reafl under sub-section (1) \s sdbject'ﬁf - f
affirmative jresolutions of the Sepafg and the House . 4
"of Representatives:

~
- + o

= (3)l'N6fwi%hstanding sub-sectiap” (1), where the median ‘
@ rline-as defined by sub-sectipn (4) between Grenada . :
= 7 and any adjacent or oppositd state is less than 200
»* ~  miles from the- baselines of the territorial waters,
i} ~the outer boundary limit of the zone shall be that
‘fixed by agreement between Grenada and that other
state, but where ‘there is no such agreement, the.

outer boundary limit shall be the Median line. ¢

o
a2l
-

(4) The median line is a line every point of which'is
equidistant from the nearest points of the bas€lines
of the territorial waters, on the one hand, and the
corresponding baselines of the territorial waters of
any aghasent or opposite state as recognized by the
Minister-on the other hand. - . g

(5) An agreement entered into pursyant t) sub-section (3)
shall be laid before Parliament and shall be judicially
noticed.l ‘

. . I'd
o

In the above Article, a number of important aspects of the Exclusive

-

Economic Zone are enumerated. Firstly, the Article estabilshes the
L]

zone and goes on to speak of its breadth as that of 200 miles from the .
baselines from which the breadth of the territorial sea 1s measured.

Sub-sections (3) and (4) of the Act speak of delimitation of the exclu-

A

sive economic zone by the implementation of the median line approach ¢

A
~

where the zone is less than 200 miles between Grenada and OPPOSite‘drh
adjacent states. Sub-section (3) also provides for the fixing of the

boundary. line in such circumstances by agreeméﬁt:szrticle 55 of the

.

ICNT, and the counterpart to Part II Section 3 of Grenada's statute, . .

- 100 -
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. . s . e
. . - - - i 4 ¢ -
used a somewhat' different terminology. .Article 55 states that the EEZ
is an area beyond. and adjacent to the territorial sea. Grenada's legis-
. * « o . & R v -

-«

lation speaks of the zone as, being contiglious to'the territorial sea.

, o g - .
The Congress of the Republic of Venezugla endorsed into law "AN ACT

ESTABLISHING AN EXCLUSIVE ECONOMIC ZONE ALONG THE COASTS OF THE MAIN-
. . . D
111

*

. e . - . . »
LAND AND .ISLANDS OF THE' REPUBLIC OF VENEZUELA" on ngy 26, 1978.

Article 1 of this Act estdblished and described the EEZ as beyond and
LY ' -
adjacen% to the territorial sea all dlong the coast of’ the ‘mainland .,
: . - ) <
and the islands of the Republic of Venezuela.

g

_Article 2 of this -Act established the breadth of the zone,  the
outer. limit of which shald 'be a-line every point aof which is a distance

o?uzoo‘nautical miles frpm the baseline used to measure the.breadth of

-
-

the tertjtorial sea, The Article provides for delimitation of the zone

> A

by, agregfent between statés:,ﬁThé legislation of GreﬁZEET/vggézuela,

and-Article 57 &f the ICNT .as to the breadth of the exclusive Qg$nomip

zone is tlie same; fhey all conform to the 200 nautical mile limit. How-
N a4

ever, the suggested method of delimitation of the EEZ between opposite

Mot -

" or %Hjabgnt states as stipultated by the ICNT on the one hand and the

-

respective national legislation of Grenada and Ven€zuela on the other
. . o L ‘ 112 .« 113
hand- differs in some material ways. Grenada, like (Venezuela,
- . - ~ R o
contemplates delimitatsog by agreement; however, Grenada goes a step

£

further in that the legislation provides that where there is no such

. . g .
. agréement the outer boundary limit shall be the median line. Grenada

confgépiates no other method of delimitation in the absence of an

~a -

~ag€?emenx save the mediap line princiRlF. The ICNT, Article 74, while

"-énunéiating a similar approach as that of Grenada and Venezuela, says
R 5 bl 3
- » ;

that the delimitation of the exclusive economic zone hgtween states

) L - 101 -
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with oppoéi%e or adjacknt coasts shall bg effected by agreement in

o - -

ccnformaty W1th 1nternat10na1 law. Nevertheless, it goes on to stipu-

% late thdt such agreement *shall be in accordance with equltable prin-

- hd

ciple&;-epﬁloying the me@ian or equidistance line where appropriate,
and taking account qf all circumstances prevailing in the area con-

. .
- - . *

. Qé}ned.g Arti#le 74 moves more to the_implementation oF equitable

-

i
princiﬁles:in delimiting the exclusive economic zone than the relevant
sections of .the 1egislation either of Grenada or Venezuela. ' Although
4 -
* Fa ¥ »
thc statutes'of the respective countrles both contemplate delimitation

of the outer boundary limit by agreement, thereé i's no requirement that

itsbe in gccordance with equitable principles. ‘\
" Section 5 of Grenada's Marine Boundaries Act speils out the

rights in and Jjurisdiction oger.tne zone. It stipulates that, "There

is vested in the Government of 'Grenada -
(a) _all rights in, and jurisdiction over the zone in
respect of

¢ 1) the exploration, exploltatlon, conservatlon,
Coa, protection or maragement of the natural 11v1ng

v and non-liviMg resources of the seabed, subsoil
’ - and superjacent waters;
. : X

(ii) - the construction; maintenance or use of struc-
tures or devices relating to exploration or

- N\ <exploitation of the résources of the zone, the

regulation and safety of shipping or any other

economic purpose;
A .

(iii) . the authorization, regulation or control of
" . scientific research' i
(iv) the preservatlon and protectlon of the marine
environment and the greventlon and control® of

marine pollutiong i

" (v) all other activities relating to the economic
) exploration and exploitation of the zone; and

(b) "' all other rights in, and Jurlsdlctlon over, the zone

recognized by 1nternatlonal law!
\e 7

L
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‘Republic has #«
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Article 3 of the.Veriezuelan Act provides for the right of the( S

Republic, in the exclusive economic zdne.: It étipu}ateg that the -

- - ’ -

* ¥

. .
W . Y ce

(a) sovereign rights for the purposes of exploring and
exploiting, conserving and managing the natutal re-
sources, whether living or non-living, of the sea-
bed and subsoil.and the superjacent wéfers, and with
regard to other act1v1t1es for the economic exploita-
tion and exploration of the zone, such as the produc- . .
tion of energy from the water,’ currents and wind; ,

1

(b) ‘Jurf%dlctlon as prav{ded for in the relevant provisioﬁs
of this Act and the regulations with regard to:

(i) . the.establishment and use of artificial islands,
%Qnstalhations and structuresi\ '

— -
(i1) marine scientific research; =~ ° = R
(i11) the preservation of the marine environfient.

The rights, set out iq#ihis Articlé with respect to the
sea-bed and subsoil shall be exerciseq%jn accordance
with provisions relating to the Continéntal Shelf.

-

S;jkion 5 of. Grenada's legislation does not clearly define’the_‘

© o . NN : A
niture 6f Grenada's soverelgaty in the zone. It says, "...Ggll.rlghts‘-‘

=
i

in and jurisdiction over ..." This is in stark contract to Article

-

56 -of the ICNT and the Venezuelan legislation on the zone. ‘The ICNT . -

]

says-that "... in the exclusive economic zone the coastal, state has -

B : '
sovereign rights ...." » In the VeneXyélan legislation the Republic ha§
» . 1

= -

& . ; . ..

sovereign rights for "... the purpose pf exploring. ¥t ":..'"~ The Vene-

zuelan Act then goes on to enumerate the specific "areas ovér which it

b H

ha's jurisdictfgﬁi Many of the areas enﬁmerated in‘%he Grenéga‘legisla-
tion fa}l into thg same category as that of Venezue}fl égyéver, with
respect to Grenada, thé interpreter is unsure as go &hegﬁ;r tbe refer—
ence to the enumerated sub—headinés, i.e. (1), (iij, (iii;, (iv), (v),
relates éo rights in, or to jurisdiction of. The draftséan may have
gn%ended to equate rights with sovereignty, but this is a dangérous
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assumption to make Since iights do not connote or, for that matted,
possess the same attributes as s&vereignfy: Furthermore, the section
does not spell out plearl&“khat areas the state has rights over as op-

posed to jurisdiction. The terms ?rights“ and "jurisdiction" seem to
be used sénonymously and interchangeably. This, in fact, creates con-
fusion in determining the scope and natuge.of Fhé state's sovereignty
and Qurisdiction in the zone. "Unlikf tﬂe ICNT "and the Venezuela -
legislation, which spe;L of the '"coastal state' or the "Republic”
respect;vely as having sovereignty in the zone, the Grenada Act refers
to the Government of Grenada. Another interesting observation to be

made is with respect to Article 56(1)(c) of the ICNT: ... other

rights and duties provided for in this Convention ....'" The ICNT

clearly Qistinguishes sovereign rights from rights. They are not, and

cannot be, one and the same.
Article 4 of the Venezuelan legislation deals with the rights of

other states in the exclusive économié zone. It states that, -
"In the exclusive economic zone of the Republic,
other states, whether coastal or landlocked, shall
enjoy, subject to the relevant provisions of the
pxesent Act, the freedoms of navigation and over-
flight and of the laying of submarine cables and o
pipelines, and other internationally lawful uses

6f the sea associated with navigatlon and communi-
cation." '\

5,

1\

The provisions in the Venezuelan legislation do not deviate from Ar-

ticle 58 of the ICNT, which speaks of the rights of other states in

%

the same context. Section 7 of the Grenada Act, while guaran%eeing

the enjoyment of customary freedom in the zone by coastal states,'is

silent as to land-locked states.

= *
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Section 6(12’6f thé Grenada Act is _a redundant provision except

- 3

© . . :
“for the absence of, a statement concerning the nature of state's riégts -

<
» ’ N

/7 in the- zone. .The provision states that, subject to this Act, no person

r3 e ’ - *
shall- within the zone, except under or in acdordance with an agreément

wjth the Government of Grenada or a permit granted by the Minister -

» .
‘ (a) explore or'exploit any resources thereof;
g ‘- (b)  carry ‘out any search or excavation;
. {(c) conduct any research;

=

» (d) " drill in or construct, maintain or operate

any-structure or device; or- N

Cl(e) carry out any.economjic activity.

* (3) Any person who contravenes this section is guilty of
an offence and liable ....", etc.

The writer contends that if in Section 5 the Act had stated, as it
. e, -

should, that the State has sovereign rights for the purpose of explor- «
ing and exploiting, consérviﬁg and managing the natural resoﬁrces,
living.or non-living, of the sea-bed and subsoil and superjacent waters,

\. then section 6(1) would not h%ye been necessary.

[N
#

Article 5 of the Venezuellan Act provides for the conservation of

*the living resources in the zone; establishes the allowable catch of
L . -4 —
the living resources; introduces conservation and managemﬁgt measures

SO &hat the living resources ;Fe not endangered by ovér—exploitation.

To that end, the Requlic shall co-operate with relevant’sub—regional, ‘
regional and global organizations: This provision takes‘into consider-

ation the provisions of Article 61 of the ICNT andy although not identi-
éaLrto it, highlights the ﬁost sdlient features. There is no compar-

able provision in the legislation of Grenada.

. Article 6 of the Venezuela Act speakdof the utilization of the
s — et . i
living resources. It states a®follows: T Republic shall promote




Lresources. It provides for the conservation and development of stock,

. -
. . - -
; ’ 4
" R

-

the optimum use of the 1iving resources of the exclusive economic zone
without prejudice to Article 5 of said Act." Tt stipulates®that the
National Executive shalf determine the capacity of‘the Répubxic to

harvest the living resources of the exclusive economic zone and, if
- 9 hd B .

”

conditions permit, gives states access to the surplus of, the allowable
( .
catch. - This provision is similar to its counterpart, Article 62-of the

ICNT entitled "Utilization of the Living Resources'". Grenada does not

have comparable legislation with respect to Q;il;zationjbf the living ™

z

resources; however, section 11 does make provision for the granting of
o ? N .

fishing permits to foreign fishing vessels.® This, however, is the

¢ .

extent to which.the Act éoes with respect to establishing any.type of
regulatory control in éhe zone. Unlike é%ﬁiclg 62 of the ICNT; there
is no mention in the Grenada statute as to dete;mine which spgc;es may
be caught; to regulate the seasons and arcas ‘of f@shing; or toiset .
& .

standards for the size and amount of gear. The Act is barren as to
any conservation measures; howewgr, Part IV conﬁémplgtes the appoint-
mgqt of marine conservation officers, who are basically enforcement ;
personnéi rather than traived .conservation offiggrs.

Article 7 of the Venezuelénnﬁct speaks of cb—ordinatioﬁ with ™

other states in respect of measures for the conservation of the living -
] * L4

or stocks of associated species, either within the exclusive economic

-

zone of the Republic or the exclusive economic Zone of neighbouring =

states. The Republic shall endeavour, through regional or sub-region-

al organizations, to come to an agreement with states where nationals

.l

harvest these species according to the measures necessary for their
- ¢ 1.4

FRY *

conservation. This provision is identieal to Article 63 of the ICNT

.
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with respect to stoéks occurring within the exclusive economic zones of
\. . t v

two or more coastal states, dr,botQ within the EEZ ahd in an area be-
f": . - _: ‘

yond and adjacent to it. Thene is no lomparable provision in the

f e

2

Grenada legislation.

-

Article 8 of the Venezuelan legislation 'deals with artificial

islands, installations and st?ugfziiizzzjthq exclusive economic zone.
This provision, once again, is: identy to Article 60 of the ICNT with
. ) ) .

respect to artificial islands,, installations’and structures in the EEZ.

. :
> P -
. .

The Marine Boundaries Act of Grenada does not contain a qomparablé

’ - -
- > 7 * -

provision; as a matter of fact, the Act is silent on this issue.

.-
Article 9 of the Venezuelan Act deals with marine scientific re-

E3
.

. .7 5 . . .
search in the exclusive economxc zone. The provisions in Article 9(1)
> ¥

1

state that marine scientific research activities in the EEZ shall Ee

conducted with the prior consent of the Republic. Article 246 of t@g

ICNT, on the same topic, states in sub-section (2): “Mqriné[scientific

P
.

research activities in the Exclusive Economic. Zone and on, tHe Contin-—

¢ 3
-~

ental Shelf shall be conducted with the consent of the coastal state."

The Venezuelan Article 9(2)(a) states that the Republic will not with-

5 L
hold its consent to the conducting of a marine scientifit¢ research

project if it - N 4
‘ .
. (a) is directly relatgd to the exploration and ex- ,
' i ploitation of living and non-iiving natural

resources;

.. .

(b)  does not involve .drilling, the use of explosives,
or the introduction of hafmful substances into "

. -5 Al
the marine environment; ) w s

- .
(c) does not involve the construction, operatéon or
use of artificial islands,, installations’and
p devices as referred to in Article 15 of this Act;

(d) does not unjué}ifiably interfere with activities
undertaken by the Republic in accordance with.its €&

jurisdiction and as provided in this Act. N
" ‘i “ .
N

7
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.those found in Article 246(5).

" does not spell out the jurisdif

- EEZ and the S

14 »

P A . .
The only mention of scientific rgsearcﬁ'in the legislation of

Grenada is pursuant to section 5, whepein the rights in, and jurisdie- -

p <
tion over, the ‘zone is enumerated! Section 5(iii) ébeaks of '"the

authorization, regulation or conjyrol. of scientific research'. The. Act

-—— ¢ V/ 4

-
®

CONCLUSIGN

cal patureeof the -rritgyial Sea, the EEZ, and the Continental Shelf

pon, the more critical issue of delimitation of the

e 4
have been %grei?;f
1

still remains &ncertain. At the Ninth Session in

New York’in,rQSO, Judge Manner, Chairman of Negotiating Committee 7,
] ;.-" - i . -
submitted a compromise formula. However, further ‘consideration will ™ ~

have to be given to Articles 74 and 83 at the continuation of the Ninth

[y <
-
-
N

Sessien at Genevé.r ,
L ' -
Fd;thermore, there is no doubt that in the not‘too distant future
vessels may have to submit to a multiplicity of national laws which
often may be different from state: to state,” and that some of these laws

might be more severe than others and could possibly have the effect of

creating obstacles to freedmh‘&f navigation.

~

As. was discussed in the preceding chapter, states can enact uni- |

. lateral legislation with respéc% to prevention of pollution and protec-

fion and preservation of the marine environment, and to the nature of

1

marine scientific researclt; The continuation of the Ninth ‘Session in

»
2
P4

14
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Geheva could upset the delJ.caQe balance that currently prevalls in the
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text if significant changeé“ﬁre ‘made to Artmles 74 and-83.
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FOOTNOTES - CHAPTER II

3

ThlPd United Naylons Conference on the lLaw of the Sea, "U.N. Doc.
A/CONF 62/WPIO/Rev 1, fhformal Comp051te Negotiating Text (ICNT)

2Uruted Natlons Gonference on the Law of the Sea, Offlcaal Records
;vol. IIL, U.N. Doc. A/CONF, 13/39 (1958).

SWinston Conrad Extavour, The Exclusive Economic Zone: A Study of
the Evolution and Progressive Development of the International Law of
the Sea (Institut Universitaire de hautes etudes internationales, 132
rue de Lousanne, 1211 Genéve 21, 1979), p. 104. See Resolution VIII™ <
. of 1958 Conference, O0fficial Records ofithe U.N. Conference on.the
/sLaw of the Sea, vol. II Annexes, Doc. A/CONF.13/156 and Resolutlon .
1307 (XIII) of the U.N. General Assembly concerning .second conference )
on the.law,of the %ea.

4rhe 18 power proposal falle&&tb'be adopted in the Committee of s

the whole, belng regected by 39 votes to 36 votes, with 13 abstentlens
“The Icelandxc proposal was adopted in the Committee of the Whole by
31 votes to 11 votes, with 46 abstentlons, however, it was rejected in
the Plenary Session, The joint Canada-U.S.A. proposal was adopted in
the Committee by 43 to-33 votes, with 12 abstentions™but, héving been
amended by the inclusion of a proposal of Brazil, Cuba and Uruguay in
the Plehary Session, it falled to be adopted by'a 51qg1e vote.

5Extavour, EEZ: A Study, p. 117. .

Gofficialxﬁécdrds of the United Natidns Conference on the Law of.
the Sea, vol. V,-A/CONF.13/L3/L.5," p. 136. Also see AZCONF.ig/SRlz, p. 3.

7Yaounde, 1972. U.N. Doc. A/AC.138/79. The African seminar lasted
from 20-30 June 1972. The states represented were: Cameroon, Tunlsla,
Algeria, Dahomey, Egypt, Sierra Leone, Zaire, Senegal, Ethiepia, Equa-
torial Gulnea, Kenya, Ivory Coast, Nigeria, Mauritius, Tanzania, Togo,
and Central African Republic. Perhaps the two most important parts of -,
this recommendation were Articles III and IV,  Arti¥le III stated, "The
African states have equally the right to establish-beyond the territorjal
sea an economic”zone over which they will have an exclusiwve. Jurlsdlctlon
for the purpose of ‘coastal regulation and national exploitation of the
11v ng resources of the sea and their reservation for the primary benefit

zhelr ‘peoples and their respective economies.'" Article IV stated,

"The exploltatlon of the living resources within the economic zone should
be open to all African States both land-locked and near landhlocked pro-
vided that the enterprises of these states desiring to exploit these re-
sources are effectively controlled by African capital and personnel.

_the First Conference for the Codification of International Law -
(The Haglie), 1930. See, League of Natloas Official Journal, Special .
Supplement No. 53, p. 9.
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9 A/CONF . sz/wp 10/Revb 2, p. 23. "Bl Salvador and Honduras-claimed
a 200-nautical m11e territorial sea in 1950. Chlle, Equade;(and Peru’
claimed a 200 nautical mile territorial® §ed in 1952, Representatives
of the Caribbean S$tates, 1nc1ud1ng Mexico, approved the Declaration of -

.Santo Domingo -on July 7, 1972, U.N. Doc. A/AC.138/80 (1972), and the -
African States Regional Seminar held in Yaounde June 2Q-30, 1972 ‘adopted.

a resolution, U.N. Doc. A/AC. 138/79 (1972), Both of these chuments
called for the establlshment of a 12 mile Sfrrltorlal sea. .7 -

A' ‘ 3(«“ . < ‘f

07¢NT, Rev. 2, Ar@icle,ls. ’ ‘ ‘

i Y, -,
- 1"IU N. Doc. A/CONF.62/L47. . ) : -
- “ ) ) Fa . * »
Offlce of <the Geographec, u.s. Dept of State,- Limits to*the Seas,
No. 45, Marltlme Boundary México — United States (1974)

L))
»

‘The Mexlco—Unlted States Boundary Dellmltat;oﬁ provides anp ex-
ample of state practice in post-1958 lateral boundary delimitation. A
treaty signed on November 23, 1970 clarified the Rio Grande boundary
and delimited the maritime .boundaries in both the Gulf of Mexico and the
Pacific Ocean, between Mexice's 12 nautical mile territorial Sea and
the United States' territorial sea and contlguous zone. The Pacific
Ocean boundary was based on a practical 51mp11ficat10n, throygh a series

of stralght lines, of the wequidistance method established,in Article 72 .

of the Geneva_Convention on the Territorial Sea and Contlguous Zone. "’

See, Articles 56(1I)(a) and 56(I1)(iii). . -

}4ICNT, Rev. 2,,Articie 246. . :
‘¥

- ”

Ibld., Art. 19 deflnlng-lnnocent passage ' : . -

L. 4
6Ibid., Arts. 18, 19 See also, fér a more eiaborate dlscu551on,;
Abulaawi A. Yusuf, "Towards a New Legal Framéwork for Marine Research:
Coastal-State Consent and Internatlonai Coordlnatlon,“ V1rg1n1a J. of

Int. Law, vol. 19 (1979): 415 . e s
17Ibid.,5Art. 18+ N T
‘ ; o | I
1§, . - -
'81bid., arts 18, 20. . - , )

191pid., Art. zx(i),'(z).: R
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?SDouélas M. Johnston and Edgar Gold, '"The Economic Zone in theg
Law of the Sea: Survey, Analysis and Appraisal of Current Trends,' Occa-
tional Paper Series, Law of the Sea Institute, University of Rhode

Island, June 17, 1973, p. 8

49Presideﬁ€ia1 Proclamation No. 2667 of 28 September, 1945. "Hav-
ing concern for the urgency of conserving and prudently utilizing its
natural resources, the Government of the United States regards the nat-
ural resources of the subsoil and sea-bed of the continental shelf be-
neath the high seas but contlguous to the coasts of the United States -
ag appertaining to the-United States, subject to"its jurisdiction and
control. In cases where the continental;shelf extends to the shores
of another State, or is shared with an adjacent State, the boundary
shall be determined by the United States and the State concerned in
accordance with equitable principles. The character as high seas of
the waters above the continental shelf and the right to their free and
uninhibited navigation are.in no way thus affected.'" See, United Nations

Legislative Series, ST/LEG/SER B1, 11th January 1951, pp. 38-40.

50North Sea Continental Shelf Judgment, Inte}national Court of
Justice Reports 1969, para. 47, pp. 32-33.

51'Convention on the Continental Shelf, April 29, 1958; 15 UST 471;
T.I.A.S. No. 5578, 499; UNTS 311. /

5 E. D. Brown, '"The Continental Shelf/é/; the Exclusive Econo\lc
Zone: The Problem of Delimitation at UNCLOS III," Maritime Pollcy and
Management vol. 4, (Oct. 1977): 377.

Conventlon on the Continental Shelf, UNTS 311.
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55D. C. 'Kapoor, "The Delimitation of Exclusive Economic Zones,"

4 Maritime Policy and Management (1977): 255.

56(1969) I.C.J. 3. This case resolved two disputes over:the de-
limitation of the continental shelf of the North Sea. The first dis-
pute involved the Federal Republic of Germany and Denmark and the
second dispute involved the Federal Republic of Germany and the Nether
lands. See, judicial decision in 63 Amer. J. Int'l Law (1969): 591.

"See, A/CONF.62/C.2/L.18,, Turkey. AJCONF.62/C.2/L.23; A/CONF.62/
C.2/L.28. Also see the nine power draft A/CONF.62/C.2/L.96.
*81CNT, Rev. 1. ;ﬁ : )

-

~

>9 Informal proposal submltted by “the Sov1et Union, NG6/21, 18 i
March 1980. 2 .
60

Informal proposal submitted by Sri-Lanka, N%ﬁ?h, 4th April 1979.
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Court of Justice Reports 1969, p. 186. .

611nforma1 proposal submitted by Sri-Lanka, NG6/10, 10th August
1979. . ' . - i

Pl

: o - -
628rown; Continental Shelf and the EEZ, pp. 377, 385.

~

3See Annex for the mechanics of the Commission.
64INCT, Rev. 1, Art. 76(8).-
S1pid., Art. 77.

%% 1bid., Art. 78.

~
.
S

%7 1bid., Art. 69. .
681pid., Art. 80(8).

* &
691nforma1 proposal as submitted by Canada, NG6/7, 17th April 1979. ™~

7. . . * . ‘%x‘

g
QInformalﬁprqu?al NG6/15, 16th August 1979; ICNT,_Art. 82. -
71 “Ne e .
K Informal ?roposal NG6/3, 7th SeptemQﬁr 1978. -

‘PA A o

Conventhn on the Contlnental Shelf, April .29, 1958, 15 U.S.T.
471; T.I.A.S. No. %578, 499 U.N.T.S. 311,

3Ibid, Art. 6., Where the same continental shelf is adjacent to
the territories of two or more States whose coasts are opposite each
other, the boundary of the continental shelf appertaining to such States
shall be determined by agreement between them. In the absence of agree-‘*
ment, and unless another boundary lihe is justified by special circum-
stances, the boundary is the median line every pdint of which is equi-
distant from the nearest points of the baselines from which the breadth .
of the territor?al sea of each State is measured.

(2) Where the same continental shelf is adjacent to the territories of

two adjacent States, the boundary of the continental’ shelf shall be
determined by agreement between them. In the absence of agreement, and
unless another boundary line is justified by special circumstances, the
boundary shall be détermined by application of the principle of equidis-
tance from the nearest points of the baselines from whlch the breadth

of the territorial sea of each State is measured.

(3) In de11m1t1ng the bgundaries of the continental shelf, any lines

o

. which are drawn in accordance with the principles set out in Paragraphs -

1 and 2 of the article should be defined with reference to charts and
geographical features as they exist at a particular date, and reference -
should be made to-fixed permanent identifiable points on land. o

"4 D. M. Nelson, PEquity and Delimitation of Maritime Boundaries,"
Iranian Rev. Int'l Rel. (1978): 197. Also see Tanaka, International

Brpid. - ‘ .
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" 78,. 0. Adede, "Towards the Formulation of the Rule of Delimita-

-tion. of Sea Bou%daries}Beiween States with Adjacent or Opposite Coasts,"
19 virginia J.=of Int'l Law (1979): 214.

- Thorthcutt Ely, "§eabea Boundaries Between Coasta} States: the Effect to~

be Given Islets as 'Special Circumstances!," 6 Int'l Law (1972): 226-

227. See, 0da, "Boundary of the Continental 'Shelf," 12 Japan Int'l Law
(1968): 280-283. :

A
AV

- "8see judicial decision, 63 Am. J. Int'l L.-(1969): 519.

5*“79Th§ Court of @rbi%ration~was constituted pursuant to the . Arbitra-
. tion Agreement’'of 10 July 1975 between the United Kingdom and France.
For the text of the awaEd,of the Qéurt of Arbitration see, Court of
. Arbitration (the United Kingdom of Great Britain and Northern. Ireland
" v. The French Republic)*Delimitation‘of the ContinentaAl Shelf Decision,
30 June 1977. See also, The United Kingdom French Continental Shelf
Arbitration, 72 Am.. J. Int'l L+ (1978): 95; McRae, "Delimitation of
¢ the Continental”sheif Between the United Kingdom and Erance: The Channgl
Arbitration,' 15 Can.. Y7 B. Int'l L, (1977): 173.

80, /CONF.62/L.47, 24th March 1980.
81See, Reports of 20th April 1979, NG7/39, and 17 May 1978, NG7/21.
It would seem that the 1o%ation in the convention af the definition of
the median or-equidistafice line, as included in Article 74(4) of the
ICWf/Rev. 1, could be left for consideration in the Drafting Committee.

]

s€s, NG7/4, 21 April 1978. z .

82Grenada Territorial Waters Act, 1978, S.,3(1), (2), S. 4.

r ‘ *
B ibia.. ) : ~

. 841CNT, Rev. 2, Arf. 3.

851bid., Art. 5.’

86 bid., Art. 17.

See,, S. 6(1) Grenada Territorial Waters Act,
1978.

%

87Grenada Territorial Waters Act, 1978, S. 7.7

881CNT, Rev. 2, Arts. 19, 20.

891bid.+‘Art. 27(5Y. Grenada Territorial Waters Act, 1978, S. 8. ‘
9OICNT, Rev. 2, Art. 22. kR -

s
LA

Robert D. Hodgsor, "Boundary Issues Created by Extended National
Jurisdiction," vol. 69, rfo. 4 Geographical Review (October, 1979).

. 92 nternational Law Commission Yearbook 1956, pp. 276-277. States
requiring prior authorization or notification, inter alia Belgium,,Bul-
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garla, Coldmbia, Egypt, France, Honduras, Italy, Norway, Poland, Rumania;
U.S.S.R., Yugoslavia. See also, reservations to Art. 23 of the Com-
mitteé on the Territorial Sea by Bulgaria, Byclorussia, Czechoslovakia,
Hungary, Rumania, and the Ukraine. Those permitting a right of passage,
inter alla Denmark, Netherlands, United Kingdom. See, 7 I.C.L.Q.
(1958) 544 Uhlted States, Federal Republic of Germany, Iran, Peru,
Sweden. .

93IaﬁuBrownlie, Principles of Public International Law (Oxford: Claren-
don Press, 1966), p. 190. See also, U.N. Conferente on the Law of the
Sea, offictal Records ii, pp. 66-—68

Ibld.

g
9 1Ibid.

96Passed by Parliament on 22 December 1976. Assented to by the
President on 31 December 1976. Text provided by the Permanent Repre-
sentative of Pakistan to the United Nations in a note dated 3 June 1977.

-]

The Gazette oﬁ%?nd;a Extraordinary, Part II, S. 2 of 28 May 1976,
pp. 971-979. .

1=
98

\«“'.’t,

Act No. 10 of 1977, passed by themﬁatlonal Assembly on 3 June =
1977, entered into force on 30 June 1977. Text provided by the Perman-
ent Representative of Guyana to the United Nations in a note verbale
dated 15 November 1977.

ggogoted paper by Daniel P. 0'Connell, Innocent Passage of War-
shiEs, p. 411. See McDougal and Burke, The Public Order of the Oceans,
pp. 192-194, 216-221. AlS5 %ge Colombus, International Law of the Sea,
6th ed., p. 122; Gidel, iii, pp. 277-289; Jessup, 59 Columbia L. R.
{1959) : 247-249; Harvard Research (1929): 23; U.N. Legis. Series, The
Territorial Sea, pp. 361-420. :

OOO'Connell, Inngcept Passage, p. 411.

W 0lrpid., p. 413, >

1021bi¢. _ ,

B 1bid,” v

b3

0414id.

*
o

Olbid.; p. 4170 -,
OﬁIbid., p. 4220
bedm, p 423.
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1091pid., p. 425.
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11OIbid., p. 440.
11lipid., p. 441.

1121hid., p. 443.
1

‘1SGrenada, Marine Boundaries Act, 1978.
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’GRE&XDA*S LEGISLATION

=7 > X ]
g s

s 2

1. 1Issues which have ﬁ&x’ﬁeeg dealt with in the legislation

of Grenada —

Grenada's legislation on the Exclusive Economic Zone does not ex-

haustively enumerate’ the rights, ju;isa{ction and duties of the coastal

state in the zone itself. Section 5 of the Act enumerates;.in a general

- %,

way, the nature of Grenada's rights in and jurisdiction over the zone,

but it does not go beyond generalities as does the ICNT. For instance,

in the legislation there i no-mention of the state's exclusive rights

~ -

and jurisdiction over Aﬁ%ificial Islands, Installation and Structures,

as in the case in the ICNT,1 Article 60. In conferring jurisdiction

upon the coastal state for this purpose, the Article on its face appéars

to make a distinction between the "aritificial islands'', "installations"

and "struttures'" which might be constructed in the exclusive economic

zone. The term '"artificial islands" refers to man-made structures ful-

filling a wide range of functions including, for example, artificial

ports for the loading of heavy oil tankers, offshore terminals and the

like. .The term '"structures" refers to structures designed for industri-

al.purposes, such as for the installation of certain pollution creating .

industr‘ies.2

These artificial constructions may also be wused for con-
2.

ducting certain kinds of marine scientific research or for military ac-

e e 3
tivities.

In the light of the anticipated activities that may eventu-

ally take place within the zone, it is almost imperative that legisla-

tion on the exclusive economic zone spell out the legal implications of

such artificial islaﬁas, installations and structures in that area.

Although the Grenada legislation recognizes the state's right and

- A -~ *

jurisdiction with respect to the authorization, regulation and control

-




3

\ et L ¢ . Ags!

of scientific r;search, the legislation does not go beyond.such recog—

nition. Article 246 of the ICNT establishés a consent regime and

P

properly spells out the conditions or requigghents that sﬁ%teé and in-

- s

ternafional organizations must comply with so as to be granted the con-

sent of the coastal state prior to the conduct of‘research activities in*®

»
Pd

the exclusive economic zone. Legislation is neéded that would, inter

alia, permit Grenada to participate in any programme of research it

-

v

authorizes, to obtain %hé results of such research,‘and to require that

-
P
Vs

the ‘results of all scientific research be published onl}iyjth its con—
. 3
sent. The ICNT accords coastal states discretjonarwegpowers in_exercising

consent Réwers which apply to all forms of research. The language of

Article 246(6) states that coastal nations '"may ... in their discretion’

withhold their conse8§z£:> ‘

There are a number of important provisions found in the ICNT,
Part XIII on marine scientific research that could properly be the- spb-

ject of future legislative enactment in Grenada. Féé;énstance,fyondi4'.€

w2
Ll

i} ) . N B p
tions could be enumerated whereby states and competent internatiomal pr-

ganizations, which intend to pursue scientific research in the EEZ of a

-
- - - - .

t 4

coastal state, must comply with the conditions as stipulatedﬁiﬁ Article

L]
L
[

-

248 of the ICNT and also in 249_.5 ’ ‘

Again, Section 5(iv) of the Marine Boundaries Act speaks in rather
general terms of the preservation and protection of the marine environ-
ment and, thesprevention and control of marine pollution. It does not

spell out the' nature of its jurisdiction in this regard, nor does the

'
-

legislation adopt a functional approach in the regulation, prevention
: s .

and control of marine gollution. It is interesting to note that’
e - . *

gy

/

LI

. - | . | |
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exclusive cdastal sxate Jurlsdlctlon over this area of activity has been

advocated in the d@cﬁgeqt of the Sea—bed Commlttee and of the Third

- M ”:’ M
- ’ ' P‘ N
-

United Nations cbnference on the Law‘gf the Sea 6 It must be recognlzed
= P 3"
by the 1eglsIature that the economfc zong*is not simply a contlguous
- e

zone but that it involves the functlon and xnter-relatlonshlp between

resources jurisdiction and the prevention of pollution.7 To this end,

Ao,

legislation should be so desighed as to deal with shﬁp—generatea pollu—

Nanas i

tion in a general context vessel traffic systems; “land-based pollution,

-
’_

W

disposal of~ya§§e{£ﬁﬁclear and otherwige) in the oceans, and similar ,

ied B
= PR
R .

. .

contingencies. Under the existing rules, which were pﬁrtly codified in

“the 1958 Geneva Convenéfons on the Law of the Sea, states have both the

right and the duty to protect the marine environment against pollution.

)

There can be no argument that coastal states can take the necessary ac-

-

tion in their internal agd territorial waters to prevent pollution. |

This right can be generally implied under the broGisioné of the Con-

L

_vention ox the Territorial Sea and the C ontiguous ?one.8 Although there

is rio mgntion whatsoever in the Grénada Act as regargi,theﬁcontigudus

o

zoneg nevertheless the state is competent to legislate in this area to

+
£7
4

prefent infringement on its customs, or fiscal, immigration, or sanctu-

r

ayy regulations. These enumerated headings are generally understood as

ncluding pollution measures, and&within these parameters the coaétal

!

g$tate is competent to legislate. The ICNT Article 33 approves of this

!
|

urisdiction. Any contemplated legislation in this regard can take

-1

btringent measures necessary for the preservation of fisheries agalnst

=

ipollution. It appears that the coastal state cam legislate freely in

espect of various sources of pollution within the territorial sea and,

= 129 v
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‘of the cgastal state in the exclusivejgggnomic zone, for instance ;3th

» - .
iy . N ® - -
« 3 ! -
# .
]

for specifie purposes, in the contiguous zone. The ICNT furthér pﬁd—'

vides for inte}national rules and national legislafion\to prevent and &

£ . s *

L3

R
control pollution 6f the marine environment. Article 207 gives,coastal
states th erééative to introduce legislation as may be necessary for
- .' » ¥ hd - > 4 i

the protection of the marine environment. The other rights and duties
~ -

1
¥ v i

regard %o_the 1ayin§ of submarine cables and pipelines, includ@e the con-

sent of the coastal state where the delineation of the course of such -
- 1 F3

pipelines is concerned. It is noteworthy that enforcement rights and " —_

the right of hot pursuit do fall into this catééory of "other" rights

and, as such, are proper subjects for legislative enactments by coastal
states. . ‘ J'

%

Section 3(3)(4) of the Maritime Boundaries Act deals with the sub-
ject of delimitation of the exclusive economic zone between Grenada and

adjaceﬁt or opposite states. There are serious shortcomings in this

A
L]

- legiskation; however, because it attributes undggxsyphasis to the im-

v

plpmen}gfion of median line approaches to delimitation in the absence

of agreement to the contraéy. Article 74 of the ICNT, on Delimitation

of the Exclusive Economic Zone getween States with Opposite or Adjacent
Coaéts, advocates a number of approaches to delimitation. For instance,a
the Article empha;izes that delimitation of the zone must be in conform-
ity with international law; that the agreement must be in accordafce

with equitable princigles; and that the employment where necessary of

the median.or equidistance lines must also take into account all circum-

stances which prevail in the area.9 The Act_does not articulate any of

the abové-noted criteria and that due consideration musf be given to

St
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other approaches delimiting maritime boundaries. The Act is silent as

*

to the method to be adopted in attempting to delimit the continental
" shelf between state th opposite and adjacent coasts. .

" A. Grenada Territorial Waters Act, 1978 .

i - .o
.

‘ Section 3, sub-paragraph (2) specifies that'thg_territorial waters,

including the submarine areas thereof, form part of the territory of

I3

Grenada.lo It is silent as to whether this sovéreignty extends to the

airspace over the territorial sea. Article 2, Paragraph 2 of fthe ICNT

a

clearly states that the sovereignty of a state over its territorial sea
extends to the airspace over the sea as well as its bed and subsoil.

The Act does not make any provisions for the drawing of baselines

13

to ascertain the breadth of the territorial sea where rééfs are involved;

t

_nor .is there any mention of the mouths of rivers, bays and ports as im«

portant geographical phenomgnon to_be considered in establishing base-

lines as an aid to ascertaining the breadth of the territorial sed.
4 . - .

O]

Reefs, mouths of rivers and bays are exhaustively, dealt with in the -

P

ICNT. ticle 611 considers the case where islands situated .on atolls,

4

or islands having fringing reefs are involved; ‘in such instances, the

-

1

baselines for measuring the breadth of the territorial sea is the sea-

ward low-water line of the reef, as shown by the appropriate symbof on
offipial charts. In the case of a river mouth flowing into Qﬁe sea,

Article 92 states that the baseline shall be a straigh€ ljne across the

Y

mouth of the river between points on the low-tide line of it$ banks.
article 1 1 exhaustively deals with bays. Article 10, Paragraph 5,
states that where the distance betwqgn the low-water marks, of the natural

entrance points of 'a bay exceeds 24 miles, a straight baseline of 24 miles

- 122 - -
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-> shall be drawn within the bay.in such a manner as to _enclose the méximum

area of 7?ter that is\possible with a line of that length. Finally, =~ -~
- B _j} i‘

‘/”\\j%ticle 1114 deall with ports and, in essence, proclaims that for.thq

pubpoée éf'delimiting the territorial sea, the outermost permanent har-

.

&  Dbour marks which form an integr;;Nsayt of the harbour system areg;egarded
% B H - - 4

as forming part of the coast. While the Grénada legislation recognizes

~

a — Ly -

the right of innocent passage for foreign non-military s?ibs, foreign

1 - . Y] i -
ships of war cannot navigate in the territorial waters %3thout the prior

permissidn of the state. N
The Grenada Act 'is silent as to delimitation of the territorial .
. sea between states with opposite or adjacent coasts; this provision is

~ - \

( provided for in Article 1B~of/the‘ICNT. It is worthwhile to note that

- although the Grenada legislation requires prior notice by fdreign shibs

of war before pasging through its territorial waters, it does not, a
N ~ \« - H
Article 20 of the ICNT, require submarines and other underwater'vehicles

=

to navigate on the surface and show their flags wh@le'navigating through
the territorial sea. Although the coastal state-is competeﬁt to make

laws and regulations‘ﬁziifiﬁg to innocent passage in the territorial

. %
. ¥

sea, pursuant to Article 21 of the.ICNT, Grenada's legislation 1s'si1ent .
£

as to each and every possible legislative enactment as found ig this

>

Article. The Act is also %ilent as to the implementation of sea lanes ’

and traffic separafdon schemes in the territorial sea, whereas Article
&

22 of the ICNT gives coastal states the right to réquire_fofeign ships

+

exercising the right of innocent passage through their territorial seas

~ to use such sea lanes and traffic separftion schemes as is necessary for

-
% .

the regulation of the passage of ships.

-

1y
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The Grenada Act does nof give sufficient eonéid%ga jon- to the is—

- - - o N gy
- i et

land terﬁitories of Earfiacou and PetitaMartinique Et“cguld have pro-

v1ded thafféach of thb 1slands shall havg?g‘terrltorlalfsea,.contlguous

> ., <o & ..

.zone, exclu51ve economic zone and contlnental shelf of 1ts own, and
¥ P

that all prov%ﬁions of the Tefritﬁrial Waters Act -and the Marltime_

™~

-Boundanges,agtfshal} be-appiicable to dit.

-I - M -
v B.  Issues Which Seem. to go Coatrary to .the Text )

L4 "

Section 7(2) of the Grenada Igrrltorlal Waters Act. reads as

-

follows: ! v ' g ] con
5 . <,
. "The passage of a foreign ship of war in terrltorlal '
ST waters shall be deemed to be prejudicial to the peace,

good order orisecurity of Grenada if the ship navi- -
= - gates in, territorial waters, without the ‘permission
required by Section 6(2)." - e e
Section 6(2) requfres a foreign ship of war to, obtain p}ior permission

of the state before navigating the ternitorial waters of Grenada.15

This provision, as above noted, in the Grenada statute rans con-

. =

(E A h e

~trary to the prov1s1ons regardlng 1nnocent passage in the ICNT Rev..2.

Section 3 deals with Innocent Passage in the Terrltorlal Sea. Artlcle

»

17 specifieg that ships of all states, whether coastal or land—locked

enjoy the right of innocent passage througl¥ the territorial sea.ls’

[P

Article 19 stipulates that passage isai

‘prejudicial to the peace,xgood order or security of. the coastal state.

. *

Entry ihto th# territorial waters by a‘foreign warship, without obtain-
) L . ‘ % . 3
ing pr or consent of the coastal stafe, is not considered prejudfbial ’

4

to, the peace, good order or securlty of the coastal. state. .The text is

o e - -
-

csilent on this matter. i ,

)

=

e
ey



http://Boundarj.es

~ L) n -
. . A 4
T . ' S - .
% » . e ;o <F ¢ L < L4
. 1 T, . = S “ e SN - R
e . . . A i- M N . - o
s ‘ ‘- -CONCLUSION
: z — ‘ '
F “ ok, = “"? . L 5
= In concluding, it must be mentioned, that most of the legislation .
- T 3“ ‘ ® . ‘EM‘ ""‘
: . that has been’enacted by a number of countries, including Grenada, has". ”
Pl - - A . . ¢
- been done in contemplation of a successful cpnclu51onvof a Law of the -
- - - N — —_ . T - ’. .
* Sea treaty.. If such a treaty in fact materializes, a significant por-
1 . . - J
. ' . o A
tion of. current legislation would become redundant ang: an urgent need ’
’ - 3 Iy N ﬁ -
for more current national legislation to reflect &nd conform to the e
. ) . =t : ’ _]
treaty -text would become manifest.., -
. N . . .. i = 7«*:
, ;,zé"n . . y L -
ey o - ~ % .
’g. 1\ (‘{.. - , 3
Vot - A T - —
- . . M .
4 A4 :;. R :
) . RO
. < - g N
o ) ) a
. . L. -k
* - . "E‘:;-
. ) . an i . . F
) " ) . : . .
. . - * '
- - » = . » ",- 4 -
» ' ’ “ P- = . - - hd
. . ) K > ’ . ° .
N - . —_— :1.";} < N . N .t
- -
. : 1 4 - .
. ¢ s
< £ -
S -
° » - * + -
* A . . - -
< ;:‘ € , W . , .
L . - » * ’ E /\
> . * - « - B A
- N - -’ 2 - B +
e AY - £ t T
. Ay - N -t
[ i N
, | - -
=y ' '
- : * ’ - * * 'l § [ ' .
g . BT i i : \‘.
° : ‘ s = * ¢ : | “ -
= > 1 3
- .:‘ a = " e ¥ .t " - ' \& L, A - N
- I VI A . . | i " )
M \: . s P .,: . q:.-:‘ . “\)" .
. - E - «e.\ - ‘.- . - - &
- LR ~ . - v .
- " - . L. L ' .
. * 2 . ‘ ' - 2
¢« - ¢ e B B
o R ’ﬁ‘ - P ¢ ¥ r"ﬁ y . .
Lot 0 . = — - i a \
CPE K &F 'é'. - = = . * . »
. . b ahe
w1 TS .
PSR T JERE S -
PO




’
.
",

- - )
e
o . YT

- . FOOTNOTES - CHAPTER I1I N T4

+ N =
- g

1Ac§’20,_Grenada'Marine Boundaries Act, 1978, s. 3.-

2 .
UuN. Doc. A/CONF.62/WP.10/Rev. 2,,1980 Informal Composite Nego-

*tiating Text (ICNT).

3A Phylactopoulos, "Artificial Islands and Installations: A Call
for Internatlonal Legislative Action," 4 International Relations (Jour-
nal 6f the David Davies Memorial Institute for International Studles)
(1974) : 427-428. - . .

b3

4H. Charles, '"Les Iles Artificielles,”™ 71 RADIP {21967): 355.

~

5Grenada Marine Boundaries Act, S. 5(iii).

© OicNT, Art. 246. ] -

"1bid,, Arts. 248, 249. .

8For instance, see the Declardtion of Santo Domingo-of 9th June
1972, paragraph 2 of the section on ‘the Patrimonial Sea, the conclu-
sions of the African States at the Yaounde ‘Seminar which, however,
speaks of "exclusive jurisdiction" over' pollution control activities.
See also, Declaration of the Latin American: States on the Law of the
Sea (Lima Declaration Doc. A/AC.138/SC II/L.10; Draft Article on the

Exclusive Economic Zone Concept submitted by Kenya, Article 11 et seq._

- 9See U.N. Doc. A/CONF.62/C3/SR4, Official Records of th&Third
Conference, vol. 11, p. 318 et 5eq. See also stabements of the Chilean

" delegate, A/CONF.62/C3/SR6. T v .

-

’ - a 1

10Such 1mp110at10n would be derived from the language, wherein it
states that the sovereignty of the coastal State which extends "beyond
.its land territory and its intermal waters to a.belt of sea adjacent to

its coast, described as the territorial sea” Article 1(1) of the Con-
vention. ) - . ’
1 . . N < U
.. " ICNT, p. 54, _ . :

- - ¥

Grenada Terrltorlal Waters Actﬁpggi& S. 3(2)
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ICNT, Art. 6, R o - )
. 141bid., Art. 9. ° ) :}’.;;4 ’
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’ SOME PROBLEMS FOR CERTAIN STATES ARISING FROM s
THE ,DEVELOPING LAW OF THE SEA

.. The Role of Geography in the Law of the_Sea
. M . A4
S + Oof the 86 states represented at the 1958 Geneva Conference on the

H

Law of the Sea, 54 had df?ect,access to ‘the open seas, 19 had access

- v ro e
x »

through relatively narrow straits, and 13 were landlocked and must de-
‘pend upon other states for transit bights to the sea.

Most, but nbt all, »f the issues considered at the Third United

-

Nations Law®of the Sea Conference have their geographical facet. For

. -

‘instance, the brealth of, the territorial sea and the means by which it

3

. is measured logically quat+ify as geographic. All boundaries extending

through offshore waters have a geographical base. It is geography
which determines the following aspects of the law of.the sea in -
(1) . The terrltorla} sea, 1ts breadth ‘and appllcatlon to

the coasts of the states of the world

(2)  The baseline as the criterion for determining the

o breadth of the territorial sea.
. -

- - (3)" The continental shelf, legal versus physical aspects

';, . of a portion of the floor of the sea. ,

(4) Offshore bounddries, the medxan line as a determin-

-ant of fhll sovereignty or other types of jurisdic-

[

. tion. . -
@ - * ¥ )
(5) « Landlocked countries, shelf-locked countries, access
“ of landlocked $tates to the ocean space:1 .
Ay N - o

rd
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-=7 (a) -Baselines
Lt f L .

The key to zoning off the coast of a state is in the baseline.-

i

. . It forms the inner limit of the territorial sea, and from it is mea-

4

sured the outer limit. The-same baseline forms the maximum seaward
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margin of a state's internal waters, such as bays, inlets, estuaries

“arid othef-bodies of water associated with the shoreline. The baselines

dlso serve indirectly as a point of departure for determining both the

‘inner and outer limits of the ééniiguous zone and the inner limits of
the continental shelf and the high seas.2 It is therefore of cruciéy
importancé to know exactly where the baselines are placed for purposes
of ascertaining just ﬁbw,fa?’se?wa;d a state may exercise jurisdiction,
whethqr it. be qpmplete and absolute sovereiénty as is exercised in the
territorial wa;ers, or a mixture ofﬁspvereignty and exclusive j&kisdic—
tion as‘%g egerciséd in the exclusi;e e;;noﬁic zohe, or only exercise
of control to p;event infringement of regulations over such matters
as*customs, immigration and sanitation as is the case wi%h the contigd—
ous zone. ) \

In the -Informal Composite Negotiatiné Text,3 rticles 5 and.7

*respectively make provisions for establishing base}lines.

n
(b) Normal Baselines

Article 5 of the ICNT provides that the normal Baseline for mea-

suring.tﬁe breadth of the territorial sea shall be the low-water line

. . ——
3 LN

along the coast. Article 7, however, deals with a. number of geographi-

L

cal phenomenon —- for éizﬁpiéz;where there is a fringe of islands albng

-

-

the coast, a delta, and other natural conditions. The methpd of
P f"(

x . #

* ‘straight baselines .joining appropriate points may be employed in draw-

ing the baseline from which the breadth\gf\zgi\ferritorial sea is

}ﬁ measured. In these 1nstance%ﬁibase11nes must not, however, 51gn1f1—

cantly depapt from the generai direction of the coasﬁ/‘

+ . } * m
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(¢) Aéchipelagos

The history of proposals to regulate the problem of archipelagos
is somewhat detailed.4 There had been sufficient discussfon prior to
the 1930-League of Nations codifiqgtion conference on the,subject to

warrant the Preparatory Committee to propose the following as a basis

of discussion:
"In the Qgée of a group of islands which belong to a
single state and if the circumference of the group
are not sep arated from one another by more than twice
the breadth of territorial waters, the belt of terri- -
torial waters shall Be measured from the outermost
islands of the groyp. Waters included within the
group shall also be.territorial waters,'?

The same rule shall apply das regards islands which lie at a distance

from the mainland not greater than twice the breadth of the territorial

waters*.6 e <

- -

(1) The' Anglo-Norwegian Fisheries Case7

- -
In this case, the issue befogé the International Court was the

ER-3

validity of the method of straight baselines used by Norway on the
basis of a Royal Decree of 1935. The case primarily dealt with archi-
pelagos of the coastal type. The Court found the Norwegian coastline
to be of a highly distinctiée nature and co;figupation,s and took note

of its 'peculiar geography".9 In essence, the Court held,’ inter alia,

-
%

that étraight baselines must follow the general direction of the cgast.

* -

It’emphasized that the lines "must not depart to any appreciable extent

-

from the general direction of the coast,"lo and that this criterion,

]
rather than one of. length, was the more appropriate provided it was

-~

applied to the coast as a whole &nd not one sector‘.11 —

* 4

<
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(2) Part IV of the ICNT

Part IV of the ICNT deals at some length with archipelagic states.
Article 46 defines -the phenomenon as: a group of islands enclosing a

, . ,
portion of the sea, or including parts of islands interconnecting waters

so closel& related so as to form a geoéraphical, economic and political

F , -
entity, or which may have been histerically so regardéd. Article 42}2

defines the nat&pe of baselines to be drawn, the length of such base;

1ines,13 and states that such baselines shall not be applied so &s to:
- «
cut off From the high seas or the exclusive economic zone the territor-

-

ial sea of another state.l4‘ The archipelagic state shall indicate its

baselines on charts of a scale adedhate for determining them, and give

due publicity to same in the normal fashion.'® The breadth of the

>
territorial sea, exclusive economic zone and the continental shelf of

archipelagic states shall be measured\fﬁom the baselines drawn in ac-

cordance with Article 47.16

H

Article 48 deals with the jufidical status of archipelagic waters
and the air space over such waters and the sea-bed and subsoil. *The
sovereignty of the state extends to the archipelagic waters, regardless

~

of their distance from the coast. -

Article 50 provides for the deiimitation of iﬁ%ernal waters, which
is to be in accordance with Article 9, which deals with the mouths of

rivers, Article 10 deals with bays, and Article 11 deals with ports.

Archipelagic sta£es are to respect the right of innocent passage of .
foreign ships; however, furthéf to Apticle 52(2), there fésidqs in the N
coastal state the right to suspend tembor;t?i;*iﬁ-sﬁétified areas the

right ofiinnoceng passage on gréunds‘of é:;urity. ——
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The provisions of Article 7 of the 19’5g*G\én’éva Convention on the

]

)

Territorial Sea and Contigupus Zone are described as being intended to

T .

apply only to bays, the coasts of which belong to a single state. Art-

icle 7(2) reads sas follows:

¢

»

-

“"For the purpose of these Artisles, a bay is a well-

)

marked indentation whose penetration is in such pro-
portion to the width of its mouth as tq contain - =~ %

land-locked waters and constitute n®re than a mere

3
curvature of the coast,

An indentation shall not,

however, be regarded as -a bay unless the area is as
large as, or larger than, that of the semi-circle

whose diameter is a line drdwn across the mouth of
that indentation.' ’

Y
~

INDENTATION \

&\\\X i‘\\\ \
i\‘\\\\\\\\Z\\ \\ A
AN \\

N SRR N )
\\\\Q\\\\&\\\\\ > \

Nkt e
N \\\‘ \\:“- \\\ . =
Annn \

BAY \ A

N

-

CLOSURE

-

.

:\\\\

Figure a
Fic. 1

diameter of a semi-circle sinalier than the area of water enclosed. Of the two

L

Figure b

An indemtation in a coastline qualifies as a bay only if a line closing its entrance serves as the
diagrams above only the one on

the right may legallv be conudered as illustrating a bay. ** -

\ .
~%*G.Etzel Pearcy, "Geographical Aspects of the Law of The Sea." 49

“Annals of The Association of Geographers, March 1959.
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The geographical impoftanée of bays to Grenada ¢an, hardly be

*

. overlyemphasized. For themost part they afford a reasonably safe

g

place of retreat from wind and storms. They also afford "good anchor-

$ A -

. age, and for commerciél‘purposes'facilltate the loadlng and unloadlng

of goods and passengers. .St. George's in Grenada and Harvey Vale in

Carriacou are good examples of this geographical phenomenon. °~ The defi-

nition of a bay is containsd in Article 10 of the ICNT.17 The material

section of this article,,naﬁeiy Article 10(2), does not differ from i'ts?
predecessor, Articlé 7(2) of the 19§8 Geneva convention. There can be’

little doubt that a bay serves a tﬁreeafold purpose: firstly,'it se~

. -

cures the land from invasion; secondly, it safeguards shipping and

commerce; and more imﬁortantly, because of its landlocked naturey it

LN R AN
acts as a good refuge from violenﬁ storms and other natural catastro-

phes at sea. : .

” (e) Presence of Islands, Islets and, Atolls

scattered islands, isletsland atolls cag have a significant impact

when ascertaining the breagth of the terpitorial sea of a state. - A

combination of international situations prevail;’for instance, the . s
{ 4 e - -
. territorial sea of mainland and 1sland may overlap, as in the case of

¥

the Isle of %%ght off the southern coaé% ‘of England, or as is the case

E
of Grenada and St. Vincent, vis-a-vis Gfenada s offshore Esland of
) j

Carriacou and St. Vincent's UnloQ”Island. :

£
=
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BAY M BAY &\\\\\\\\\\\\\%
WITH MULTI-MOUTHED R . WITH MQUTH EXCEEDING
ENTRANCE NN\ \\ ’ ] 24 MILES N
\ A AN N\
NN .

Fic. 2. The closise line of a bay with 2 muld-
mouthed entrance may have a maximum length of 24
miles, water measurements only. Individual segments
must be straght ines, %

**Pearcy
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in the Caribbean, also come to mind.

with the territﬁbi,gl sea of the mainland.

- 133 -

i
Frc. 3.. A straizht live 24 miles in length is the
maximup perrutied to clese a bay. In event of a
mouth erceeding t-at distance, a closure of 24 miles
is apried withem ihe bay in such a

pass t-e reatest possible area of waldr. #x

[
»
1)

siderable distance from each othér, then what may result is two non-

<

»
-

gay as to encom-.

However, if the territoqial sea of the ma%nland and island-is of a con-

contiguous areas of territorial-waters. An example of this is the French
. . .
island of Corsica in the Mediterranean, which has a territorial s€a sep-

arate from that of France. Martinique and Guadeloupe, two French islands

. » ¥
There also are situations where the

'

H

The island of Skye and some

that of the insular mainland of .Great Britain (8cotland).

3

H

territorial.seas of two or more islands overlap with each other, .and also

neighbouring islands have a common territorial sea which coalesces with

7

»
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2. Delimitation of the Territorial Sea Ba#g;én States' with
0pp5;ite or Adjacent Coasts (Article 15. of ICNT)

s

Where the coasts of two states are‘g§§g§ite or adjacent to each
other, neither of the two states is enéitied, failing agreement between

g
~

them to the contrary, to extend its, térritorial sea beyond” the median

line, every point, of whlcQ is equidistant from the nearest points on

the basellnes from whlch the breadth of the territorial sea of each of

-

the two states is measured. The above provision does not apply, how—

’, =k

ever,-where it is necessary by reason of historic title or other special

-
-

circumstances to delimit the territorial sea of.the two states in a way

which is at variance therewith.

As is evident from Figure 8, along the coast of.the Caribbean Sea

a median line boundary may be drawn. However, the situation can become

very complicated by virtue of the number of offshore islands between,

!

let us say, Grenada arid St. Vincent. Beginning with St. Vinpent and

travelling in a southerly direction, one encounters the followj

»

islands?j}Young Island, Bequia, Petit Nevis, Ile de Quatre, stique,f

Petit €annouan, Cannouan, Mayero; Tobago Cays, Sail Rock, Union, Palm
Island, Petit St. Vincent -- all allegedly belonging to St. Vincent, and -

followed by Petite Martiﬁique, Carriacou, Saline Frigate, Two Sisters,

*

Ile de Ronde, Jaradam, and finally Grenada. It is aliéged.that ffom
Petite Martinique to Grenada the.jurisdiction belongs to Grenadé.

The distance between Grenada and St. Vincent is 56 nautical milesj how-
ever between Car;lacou and St. Vincent is ES 1/2 nautical miles. The !
pﬂoblem q;th respect to delimitation of a tegyitorlal sea lies in the

-

fact that one must take into con31deratlo?/{he islands that exist

— ks
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4

between the two countries. For instance, Union Island falls within St.

~ ’

<

. e as s . & .o
Vincent's jurisdiction whereas Carriacou falls under Grenada's adminis-

tréiion. The distance between Carriacou and Union Island is 3 1/2

nautical miles. Furthermore, the coasts’of thesé two islands are op—

‘posite, warranting, therefore, the application of median line approaches

awarding 1 3/4 nautical miles as part of the territorial sea between the
two stat%s. The problem we are cénfyonted with in this example is the
situation where theé territorial seas of the respggtive states overlap.
Simiiérly, the distance between Carriacou and Ca?nd?an is 10 1/2 nauti-
cal m;;zz. This problem does not persist, however, to the south of
Grenada with respect to delimitation of tﬂe tep;itofial se;. Since the
disﬁance between Grenada and Trinidad is about 70 nautical miles, the
situation is even less comglicated because there are no island; or roqks
present in that expanse. Tobagé, a bit to the northeast of Triﬁidad, 15
closer to Grenada but still is sdituated a distance of some 68 .nautical .

miles away. Similarly, Barbados is situated some 106 nautical miles

east of Grenada, whereas Venezyela is sjituated some 71 miles to the

~southwest. With respect, then,sto delimiting the t@rritorial sea be-

tween Grenada and St. vincent, Carriacou and QetltEMartlnlque, Union

-~

Island and Petite St. Vincent would have’ to be used as establishing the
2 .
baselines from which the breadth of the territorial sea from each of

the islands would bg measured. The median line boundaries are the only
a . & P ’
feasible and justifiedzﬁkthod that could be employed in the situation

in'the absence of an agreement to the contrary.
"The problem that is considerably more urgent and worthy of greaterh'

attention is that of delimiting the Exclusive Economic Zone between

"4
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. Grenada and her neighbours both North and South. Presently no agreement - -~ ~

-

exists between Grenada and Venezuela, beétween Grenada and-Trinidad, be-~

=

tween Grenada and Dominica —- her farthermost northern neighbour in the
. ’ . M i ?—32 ] . -
j:}f’ Windward Islands (at a distance of 170 nautical gil§§L -~ between Grena-,

. " da and Martinique (111 nautical milési. The delimitation of this zone

S

in a semi-enclosed sea like the Caribbean will be no easy task, even

i

7 mogy so in light of the varying political cultures that now prevail in
.E: ) .
% S
i the islands. 1In addition, there are geopolitical, histor§c§ cultural,
k2 ' soctal and economic factors that warrant careful consideration. The
- 3
difficulty that arises from an a priori épplica%ion of the equidistant
line -to adjacent states, as distinct from the application of the median
/ (also equidistant) line to opposite ones, ¥s not a monopoly of contin-
. o : .
‘ental states. An island "opposite" to another prima facie may actually
constitute a situation of adjacency.
. i "A median line between Trinidad and Grenada would :
K ) inevitably fall into the adjacency relationship on
' ' that point on Tobago through where, due to Tobago's
. ~ northeasterly thrust and the Grenadine insular chain, v
y both countries would have to meet the claim of Bar-
bados, (and probably that of St. Vincent). Off the
" Northiwestern corner of the Gulf of Venezuela, Colom—
3 bia.,and Venezuela face both situations, opposition
and adjacency."18
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"| MEDIAN-LINE BOUNDARY
OPPOSITE AND 20
ADJACEMNT COASTS

\STAIE-*A :
1

N ADJACENT
COASTS

-LINES

i \\\\\ e~

MEDIAN-LIHE CONSTRUCTION
COMPLICATED BY ISLANDS -
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CONSTRUCTION
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. _of bekag both oppasite-and udjacent to each other a
single Wedian-lin~ boundary <erves to divide the water

—

s £ L3

¢
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Fic.5 .- The formuia for constructing a median-
line beundary enables the waters between two states
to be divided equitably. Offshere islands complicate
but 2o pot preventthe principle of equi-distance from
being applicable. ¥ % £ .

.the problem that is pr;gslenfly confronting a number of Caribbean countries

-is that many have advanced unilateral claims to the economic zone:

=%

ne, 1976; Grénada. in 1978; Cuba in JFanuary, 1977; Domini-

- .

_:,cé’rfi}igi)ublic; in February, 1977‘;”Haiti in I‘x‘pril, 1977; Guyana in May,

A2 . # - ) ’ .
1977 Bahafas in 1977; Venezuela in July, 1978. Most of these claims

- a{-} not. clefirly and precisely indicate how the zone would be demarcated

-

& A

- . . ~ 3 .
Caribbean Sea met in Santo Domingo, Dominican Republic, in June, 1972,

-

{ f
beyond gé@r“él principles. Representatives from states bordering the

to address themselvés as to, the ‘maritime -approach to bey taken with re-

4 - N . .

s . : . : . . .
_-speét to jurisdictional problems with the Caribbean Sea.’ "T%-S’ 3to

Domingé Declarati‘oh on the Patrimonial Sea was engorsed by 1

=

5 . -

+
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assenbled delegation5119 In essence, the Conference suggested a_n€w

regime for the exploitation of maridg’;é§burces in the adjacent waters

-

by the coastal states.zo Since then, Jamaica has advocated a similar

e

. L 1
regime for the entire area, namely the matrimonial sea concept.2 So

-~ -
-

’

far, there has been no serious attempt at convening another conference

- comparable to that of 1973; “however, in light of recent political and
: ¢
- - ;: -

economic developments in the ref#dn, it is almost inevitable that the ¢

(A - =

" politrcal Community will get together to.decidé on a regional delimita-

-
2 -

_:tion policy, ipso facto and ab initio. To date, delimitation is befing

e

carried out bilaterally by neighBouring statés; for exémple, Venezuela .

and Colomb®a have had encour;ging resu1ts.22
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'STRAIGHT BASELINES .

Convesntional -
e Violation

-

Fic. 6 . Lmegular coastlines or those fringed with ;s\ands may have & $raight baselirfe as the basis from |
. which to megsure the territorial sea, but it cannot depart appreciably &rom the general direcdon of the coast
iself, v * -
**Pearcy K \ ) o .
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The seabed area beyend the outer limits of the territorial sea which

constitutes the Continental Shelf, as discussed at length in preceding .

chapters, may be exploited exclusively by the coastal state.

The

il

THE CONTINENTAL SHELF '

™
=

Continental’shelf, a term recognized by geographers, geol

*Law of the Sea deliberations.

Article 76(i) describes the’ shelf as:.
(i) The Continental Shelf of a Coastal State comprises

the sea-bed and subsoil of the submarine areas that-
extend beyond .its territorial sea throughout the

natural prolongation of its land territory to the
outesy edge of the continental margin, or to a dis-

tance ¢f 200 nautical miles from the-baselines from
which the breadth of the territorial séa is measured

where the outer edge of the continental margin does
riot extend up to that distance.

3
k4

4

* MORMAL PROFIE of the CONMTIMENTAL SHELF . -
(VERTICAL SCALE EXAGGERATED) - g
L . N L
: ’ DEPTH IN METERS
:k — — Sea ie:ve[
‘i» . R h
- wo .
600
- 800
" 1,000
| b
, ST i ¢
Fic.7. The continental shelf by geugruphic definitioh coincides with the shall
~ nents znd islands, normally those not exceeding 200 meters in depth. **
**?earcy ’

ow offrthore waters of ccnti-
’ 3

s,
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o
ogists, oceanographers and lawyers, has played a significant role in the
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[PROFILE of OFFSHORE BOUNDARY  ~

: . THE TERRITORIAL SEA
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CON’?IGUdUS ZONE —— CONTINENTAL SHELF — HIGH SEAS
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Fic. Ba.  Corwepts of five distinct zones of water attendant to 'shorelﬁ;es_ are illustrated. Note that in some
instances the sones overlap. ~ . ‘< -

LEGAL PLACEMENT OF MEDIAN-LINE BOUNDARIES - ,
BETWEEN ADJACENT STATES - : 7

. i
LAND OUTER LIMIT OF
\ /BASELINE AT COAST / TERRITORIAL SEA
™ s

N -

SURFACE OF OCEAN

) ED! N

© Water below heavy line; 1 Under soverefgrity of coastal state
Viater above heavy line; : High seas (may include contiguous zoné)

. - - - T

Fio. 8L, The status of the waters mperiacenttto the continental shelf outSide the territorial sea is not
identical with that of the shelf. When compared to Figure 7a this diagram represents a “third dimenslgn” in
sllnstradug cor golsof offshore woter, ** . Lot ‘o
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Geography has placed Grenada in a rather unique but unfortunate
. H . *

position.

states, being of volcanic origin, is 6f special significance to the
law of the sea since there exists a,fringe of islands stretching from

the northern tip of Grenada through St. Vincent and beyond, giving rise

L)

P

€

As was mentioned earlier, the physical configuration of ' the

3]

K]
¥

to what may correctly be referred te. as a chain of islands, or a semi-

1
circular chain of islands, enclosing\the Caribbean| Sea.
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PAND-LOCKED STATES

By far the most interesting geographical phenomenon that UNCLOS

III was called upon to dezl with was that of land-locked states. It is

#
Ed

generally recognized-that a state which is cut off from the sea by the

territory of one or more other states is in an unfortunate geographic

24

position. As a result of this occurrence, international agreements

and‘t%eaties a%ougg,whereby these in}ergor states are given thearight.. ..

»

~ of transit through other statés in order to reach the high seas. In

e

¥

addition, there are always arrangements’' made with the coastal states .

whereby the ships of land-locked states are entitled to use the ports

- +

and storage facilities of the coastal states.

-

Part X of the ICNT provides for the right of dccess of land-locked

states to and from the sea and for freedom of transit. Articles 124

3

thrqugh 13225 are most important.

RIGHT OF ACCESS TO AND FROM THE SEA
AND FREEDOM OF TRANSIT
ARTICLE 125 ' u

&

N

70

*

Certain rights and privileges are accorded to land-locked states

. w;
- pursuant to the convention. These states are to have access to and from - -

@

H

the sea for the purpose of exercising such rights as freedom of the °
high seas. As a(result, ‘they are'to enjoy freedom éf transit through

the territorial sea of all states; however the modalitieé for exercising )
this freedom shall be worked out between the transit state and the lagy- -
locked state, either on a bi~lateral or sub-regional basis. ’

Other rights ennumerated in the Articles are as follows:

I. Exclusion of application of the most-favoured nation
' clause (Article 126).

' -
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II. Traffic in transit, exempt from customs duties, taxes
and other charges (Article 127).

III. Free Zones and other customs facilities (Article 128).
Iv. Co-operation in the cons%ruction and improvement of
means of transport (Article 129).

< V. Measures to avoid or eliminate delays or other diffi-
culties of a technical nature in traffic in transit
(Article 130). Y
VI. . Equal tfeatment in'marine ports (Article 131)n == -~ -~

P —

_VII. Grant of a;greater transit facility (Article 132).

-
L4 =

3. The Notion of Geographically Disadvantaged States

Articlel 70 of- the ICNT reads as follows:

""States with special geographical characteristics
shall have .the right to participate, on an equitable
basis, in the explditation of an appropriate part of
the: surplus of the .living resources of the exclusive-
economic zones of ,coastal States of the same subregion
or region, taking into account the relevant economic
and geographieal circumstances of all the States con-
cerned and in conformity with the provisions of this

. - article and of articles 61 and 62."

The notion of geographically disadvantaged states in the law of

‘the sea context could be classified as the aggregate advantage'or dis-
advantage that “4ccrues to the state, based on its national marine
intbrests.za Lewis Alexander27 attempted to define the concept by re-

£

sorting to a number of antecedent criteria that may qualify a state as

.being disadvantaged. He does this under four headings: accéssibility,
- . ¥

s

investmeht; dependency and control.
= .

A gtate that has no access to the ocean is completely disadvan-

taged insofar as the resources, uses and benefits that may have accrued

-

to the state had it access to the océan. Accessibility, as definedk

includes a multiplicity of advantages thdt accrue to a coastal state,
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way, both landlocked and shelf-locked”

»

vis-a-vis the ocean that is denied a landlocked or otherwise geograph-
- s
ically disadvantaged statea

Similarly, a state.that has no investment it the ocean is com-

pletely disadvantaged insofar as economic benefits on such returns are

L3

concerned. Furthermore, a state that is completely dependent on the

-

ocean may be classified as' disadvantaged if it is deprived, throough

L™

climatic conditions or otherwisé, of .any landbased economzc infra-: =
=

1 3
) \ .-
structure. ;j

=

—T - - -

Control, in this context, is related to the extent of offshore
areas over which a state purports to have jurisdiction. This concept
has much validity in the case of Grenada, St. Vincent, St. Lucia,

Dominica and, to a limited extent, Barbados. The degree of corrtrol

>

that each of these states could exercise over its jurisdictional area
is limited by the fact of geographical proximity, thereby leaving a’

.

narrow strip of sea dividing one state from the other. ‘ -

=
/]

The group of landlocked states, np doubt, fits intoﬁLewis' model,
in that landlocked states do not have ready acCéés to the resources- of

the ocean, especially to the non-living resources within 200 miles of

a-coastal state. Hence, the,;30 or so landlogked states would prefer
/ -

to have large areas of the ocean under international control; in that

8 coutttries may be able to share

»

~

-
12

in the revenues derived- from mineral exploitation or the con§inenta1

-

slopes and rises of other countries.>? They also fit into all of

! . ' N ‘
-Lewis® other criteria; therefore 'landlockedness" is a criterja.for

I

. /. .
being gebgraphically disadvantaged. 30 states have an absolute disad-
4 . ’ .

H . P ! >
yantage; however, a great many more states may be 6iséd¥antéged in one
= . y & ¢ N

"o B =

/ ., ' ’
ipespect or another. Thus it-is safe to say that "disadvantage" is

-

) i
S ~ 14§ - . ‘ i
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.criterfé considered as attributing to geographically disadvantaged ;o

v
- x A

. 30
more a relative than an absolute cancept.

A further attempt to clearly define the concept of geographically o

.

disadvantaged stafeg was made by Alexander and Hodgson.31 \Here,“th? ) :

-

stétes was interpreted as/being geographical and, to gome limited

e

vextents economie. It foilowed, then, that certaiﬁ stateé with the

- =
z

follow1ng geographical and economic peculiarities were con51dered geo—
graphlcally dlsadvantaged 1andlocked statés; shel?—locked states, ’

states with limited economic zones (dlstance) and 11m1ted resource

- +
potential within their respective zones;-states with limited ‘contin-

ental margins} states in isolated oceanic locations, considerably re-

moved from major shipping lanes; states produ01ng mlnera&s and other PR .
F.

raw materlals which may, in time, be competlng with commodltles ob-

» 9".,

tained.from sea*bed mining; states which are particularly dppendeﬁ%'for

-
L3

-
¥

s+ the satisfaction‘of*their nutritional needs oh the exploitatioit.of the

.
¢ - 9 e

. * . N L 8 . MY [
" living resourles ofsthe economic zones of other states of the region.

:« \“ - - ]
e Another attempt to brlng blarlty to the term, ”geo%faphléalfy >
dlsadvantaged" was, made by Kawenas, 2 ‘who advoéated a Systéms approach

.
o ~

Ln ascertalnlng states that cou?d be properly descrlbed as geographic— -

(3

ally dlsadvantaged for purpdSegyﬁf the law of the sea. He divides them e
-1"&. hd ) =
1nto four main categorlégfbased on the beneflﬁs ‘or on 1nequ1t1es that -
t.
* 1 -
would result from the exploitation ef resources within and beyond na»

tional Jurlsdlctgon These categor&es are: stateS*ﬁith wide contin-

‘o . -
v, . = 4

ental marglns; states with narrow contingntal margins; land¥locked
T ,

states; and shelf-locked states. The first group of. states, he con-
=

tends, stands to benefit the most from the expl%xtatron of ocean re<”

.-

sources beyond natidnal jurisdiction. The second categngy would gain
. . e
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sliéhtly less than the first, whereas the last category, pamely land-

locked and shelf-locked states, woyld stand to benefit only if‘ihg e,

existed an equitable and progressive revenue sharing arrangement with
respect to miﬁeral exploitation within and beyond qational juriggiction. ﬁ
Liﬁtle wopder, then, that the informal suggestion from Nepal é.ad§ocated
some shariné 6} revenue, albeit a graduated sharing of some ofrthé

v

$30 trillion worth of oil and gas within the 200-mile exclusive economic
zone.  The §istinguished delegate said:
-

"It is our conviction that many delegates from
many 60u2£ries would like to.see some sharing of
Yhat, immense treasure of offshore mineral wealth.

S They. know how great and how urgent are the needs
. of poor countries for capital assistance to help -
> them meet the urgent needs of their people. They
know how urgent 'is the need for capital to help
countries -- and especially poor countries -- take

measures which are -necessary 8% preserve and pro-

tect the marine environment:' ™

A number of writers on the subject so far have admitted the dif-

2y

. T2
» ficulty of adequately defining the concept. As Professor Glassner
4 = -
observed, when ;pplying one definition to various states participating

N at U§£§bs II], J40 countries could have qualified as ''geographically

disadbaptagéﬂﬁ. He contends that thé whole concept is bizarre. As a
substitute for geographically disadvantaged states by Ambassador Nardon'
of Fiji, it subsequently appeared in ICNT Article 70. The definition
given therein includes ;nly tgo of the previously suggested criteria,

and neither the term not the definition is likely to prevent further

i

»

~%* confusion over the basic concept if applied to specific situations. -

x
. 1 4
-

;L.!’.‘f
»

N
4
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CONCLUSION

»

It is generally felt that the 200-mile economic zone has created
¥ - % .

*ie
™,

G

more problems that it may solve; one of the inéscapable results of the
conceg;’

is the growing tendency of states to seek solutions to some of

the problems generated on a regional or pub-regional basis.

As a con-
sequence, it isindeed conceivable that regional customary intermational

law may become a feature of our international legal system.

The concept
of marine navigation is a growing one, particularly in well-defined geo-

graphical: areas such as semi-enclosed seas, Caribbean and Mediter;anean.
It is apparent that states bordering these seas, especially the disad-
vantaged among them, would be able fo share more or less equitably as

a region or sub-region with other states of that vicinity.

]

g
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' GRENADA AND THE NEW LAW OF THE SEA

-

1. Fishing

-

.
- D s

S

-

. It is generally recognized that the provisions of the Infofﬁal

Composite Negotiating Text on Fisheries reéresentfa compromise that is .
14 P , .

Qii':'t.fn“li‘l.{ely to change. A significant nulber of coastal states, including
" 5 . - . . .
£
Grggada, Carwiacou and'Petite Martinjque, have enacted ''unilateral®:
Nt - é.\_/ \/:} )

legislation egbodyjing the Exclusive” Economic Zone provision, Article

»

.

56 of the-ICNT.1 As a_consequence, a number of countrig¢s have extend-
¢d their fisheries jurisdiction to 200 nautical miles (see Annex
Part II Section 11(1)-of the Marine Boundaries Actf of Grengda‘

establishes a fishing zone of unspecified breadth. Consequently, one

.would have to assume. that it is of 200 miles since Gﬁenadé has estab—

‘9 .

. tished an exclusive economic zone of 00 nautical miles.’

». Section 11(2) of the Act reqdingé the’MééFer of a foreign vessel
used for the éurpose ‘of fishing in thg zone to hbv?‘onfboard,wiﬁh gim
a valid permit granted by ﬁhe Minister of Fisheries.* -The Act does not
contemplate'bi—latera{'agreemegts between governments with }espect to

A

fishing,with%? the zone. 1In fact, it seéﬁs to ébmtgmplatq a 'situation

whgfeby the Minister deals’directl& with foreign fishermen seekirg per-

e

~mission to fish within the fishing zone.

Section 12(1) specifies the contentsof the permit in respect’ of
I -y

LS

a-foreign vessel. This permit must contain: N

(a)  the name of the -owner or charterer;

~ 4

-

# (b) - " the name of the vessel;. , . . _ N

L)
. -

o (¢c) a deapriptiog of_the vessel ;

<

(d) a description of the area designatedﬁfop fishing;

. T . :z'.
- , - 152 - ) ~
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-

(e) the periods-of times allowed. for fishing and the

number of voyages authorized;

% ¢ '
. (f) the descriptions and quantities of fish permitted
to be taken; -«
(g) . the method of fishing; o &
(h) conditioéns respecting the landing of fish or parts
L. - of fish; ) ‘
. (1) ‘thé namé of the port or place for the landing of- .
fish caught; : ’ ’ »
'* (j) the permitted use of any'fisH caught; and
. U
(k)  any other term or condition, incYuding fees and
' " charges payable, approved by the Minister. '
The management measures, as enumerated above, are designed to’maiptqié: //””

stocks at levels capable_of producing maximum sustainable yields}*as\afadf

»

qualified by pertinent environméntal and economic factors, and taking |,
into consideration f{shing patterns,. the interdependence of stocks, and
A

~genera11y‘recommended subregional, regional or global minimum standards.

"States would be required to promote the objectives of optimum utiliza-

-

-

tion of the living resources in the economic zone. As was alluded to

.

earlier, a determination would have to be made concerning the allowable
ﬁ‘catch)iq the specffic zone and the state’'s capacity to harvest these

resources. In cases where the total allowable catth exceeds a state's
‘ -

¥ -

own capacity to harvest, that state would be required to give other .

S :

T - < 4
states access to” the surplus. e

b A
E . -
1

3

. 14 . . .
\ . .
" the qoastal state woqu He required to take intq account‘all‘relevant

- o - < T .
In giving access Tp otﬁ%% states to its exclusive economic zone,

¢ ’ - " -
I3
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factors, including, for example, the rights of landlocked and g€o-- -
5

>u

éraphically disadyantaged states and traditional;fishing practices. (/

<

-

-

2. .Grenada's Legislation and thé ICNT Text Concerniﬁg

s

| N

Management Responsibilities’
da's sta-
h

i

There is very little conformity with respect to Grena
» . - ,/

Like*most traditional fishéries legislation, Gren-

- . A 5

tute and the Text.
ada attempts to manage her fisheries resources through licensing of

Py
¥

fishing efforts and through ‘the ppescriptioﬁ of conservation measures.

than to serve as a prime tool for an effective fisheries management
|
nsideration
i

system.'.Pﬁysuant to Seétionilz(i)‘of_thé Act, the only co
ed is with

-~
|

" that may‘hint at some form of management being contemplat

.
-
o -

w ) .
‘regard to 12(1)(e), (f), (g). It could be geqerally-infe%réd thatt

the underlying criteria %or‘granting of lieences do not include man-
' i

agement and conservation considerations as a top priority
example, provides that the aim of

) The Mexican legiglation, fori

’ -
r
H

e
magi%ement and conservation measureg is to ensure that the living're-
ive economic zone are not endangered by over-:

sources of the exc
- exploitation. Their legislation-places an obligation on the Fedéral

-

-

® (XN .
Executive Branch to tak® proper manigement and conservation measures.

The relevant Portuguese l.aw7 provides that the !"Government shall enact

x
'y

SN
and enforce regulatipn of Yishing in the exclusive economic zone, includ-

~

4

=

ing inter alia (d) Protéction, Conservation and Managé&ent of the living

&
It appears that the main thrust-.is designed to provide revenue rather
i \’/’/

*
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resources of the exclusive economic zone'. The laws of=the Bahamas,

s i AN
.. 9 . . w10 . .
Fiji, and the United States  show a great deal of similarity with re-

spect to ménagement principles. They seem to contemplate conservation

and management principles as being vital to the survival and constant

4

‘reproduction of the living resources. As a result, thefr legislation

aintain fishing re-
- v

reflects measures desigped to rebuild, restore or

sources and the ﬁarine'enyironment, thereby guaranteeinp, a steady supply

. of food” and recreational benefits on a continuing basis./ They seek to

avoid irreversible or long-term adverse effects and to assure a future

-

choice of thions for the use of ‘these rééources. The determination of
the total allowable gatch or, in tg; case of the Ba%amas and the United
States, the op%imum yield,’is to_be ‘based on the maximum susEainable
yield as qu?fied by relqyént economic, social or ecological factors:.

An identical definition of total allowable. catch is given in the New

Zealand legislation. Furthermore, the .definition of optimum yield
in the Bahamas and the United States stipulates also the greatest over-

(I all benefit to the nation with specific reference to food production and

A .
-

recreational opportunities. Australia,’! and the U.s.s.Rr.12 legislation

. recognizes the notion of "Optimum Utilization'" as an objective but does
‘not define it. This notion is also expressed in the Gambian 3 legisla-
% - . .
tion as the aim of fisheries management and the basis for the-prepara-

tion of fisheries management plans. There,‘opti&um utilization and “#he

-

déterminators of the total annual catch are to be based on assessments
S 2

of potential average.yields from each fishery "and take into account all

14 The Gambian lég151

. .

relevant biological, social and economic factors.

lation, like the U. S. Fisheries Conservation .and Management Act, requires
‘!g - . « - v“

- . -
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- | this ?egard (shohld.the currgnt draft be‘adopted) as follows:

-
)

the preparation and periodical updating of fisheries management plans.

’

/ . :
Reference is made in a few laws to the need for harmonization of manage-

‘ Lo . 5 .
ment resources at the regional and;gupreglonal 1evels,1 and for the '
taking into account of recomméﬁdqd éubqsgiznal, regional or global

* \ -

stahdards in establishiné managemernt measures and, in particular, in

establishing the total allowable catch, optimum yield or optimum utili-

164 ' ¥

zation of the fishery resources. s

Greﬁada cannot benefit direé&lykfroﬁ the 200-mile fishing zone

.:‘

claimed because of geographlcal constraints. On the one hand, Trinidad

5 \,r.'
e

‘and Venezuela are only some 90 miles to the south and southwest respec-

tively., On the other hand,‘Grenada is met by St. Vincent, about 23
miles due noﬁth, and Barggdoes, between 80 and 90 miles nprtheast. In

either direction it is difficult to acquire more than 100 miles. It

therefore becomes necessary that some form of regional or stbregional
S X

arrangement be entered into withlg number of these islands, especially
R
.the Windward Islands, so that they may be better=ab1e to 1mp1ement a
A - -
comprehensive management programme Fur the better management of the

‘g

living and non-livimg resources of the'oceans-around’their shores.

At this juncture, it is interesting to note that part IX of the’

ICNT dresses itself to co- operatlon among states borderxng on an en-

)
-

closed or semi-enclosed sea, defined in Artické 122 as a gulf} b351n or

~ L
- - .
>

sea surrounded by two or more states and connected to ‘the open seag by )

a narrow outlet, or consistingsentirely or primarily of the territérial
’ B . " ' ., - A
seas and exclusive economic zoneg.of two or moée coastal states. Both

- -

the Carlbbean Sea and the Gulf of Mexico quallfy under this deflnltlon.
-

2w

The Text prov1dbs that states are under an obllgatlon to co-operate in

g ,




/ Article 123

. Co-operatioh of States.Bordering Enclosed

b £

or Semi-enclosed Seas

States bordering enclosed or semi-enclosed seas should co-operate with

. ° .

each other in the exercise of their rights and duties under this Conven-

tion. To this end they shall endeavour, directly or through an appro- .

-
-

priate regional organization:

(a) To co-ordinate the management, conserQation; exploration
and exploitation of the livigg resources of the sea;

(b) To co-ordinate the implementation of ‘their rights and
duties with respect to the preservation of the marine
environment; .

/ '

(¢) To co-ordinate their scientific research policies and
undertake where appropriate joint programmes of scien-
tific research in the area;

(d) To invite, as appropriate, otfgr interested states or

international organizations to 8Q-operate with them in
furtherance of the provisions of This Article.

. -t .
The Caribbean Sea certainly falls within the guidelines as gnnumer-

ated and, as a consequence, a viable regional organization could be es-
tablished pé;gg;nt to 123ia) to co-ordinate the management, conservation,
exploration and exploitation of the living resources of the sea. A
significant number of regional groupings has taken place over the last
five years with the explicit intentioh d%fconserving and protecting the’f
marine environment. These groupings cage ;g;;; as‘; resultiof the rapid
di:erioration and degr;dation of the marine environment in certain semi-
englosed areés, such as the Baltic and the Mediterranean. This deplor-
able situation forced, or otherwise compelled, the littoral states of

these regions to submerge their ideological, poiitical, cultural ands

perhaps, ré%%géous differences and conclude important international

. . ) - N\
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. instrumehts, Such as the Convention on the Protection of the Marine

H

Environment of the Baltic Sea Area (1974) and the Convention for the

Protection of the Mediterranean Sea Against Pollution (1976). This was

¢

/ 1 .
foll?wed by the 1978 Kuwait Regional Convention for Co-operation on the

: . . . . 17
Protection of the Marine Environment from Pollution.

*
4

3. Possible Innovations to Grenada's Fisheries Legislation

Many coastal states; including Grenada, that licen:e forei%p fish-

ing operations provide, at least iff theory, for the implementation of
management measures of some sort -- such as minimum mesh or species
. ¢
L . “
.size -- contained in the basic fisheries laws and regulatgons. In the

case of Grenada; the permit granted to fongign fishermen may conééin

.

18

the descriptions and quantities of fish permitted to be taken. How-

ever, the Act does not stipulate the scientifié basis upon which such

S~

decisions would be premised.

-

-

For instance, fairly stringent management controls are exercised
over foreign fishing operations in th; legislation of Canada and the
thited States. The 1icencesifor foreign fishermen are made subject to
sté&c& quota limitations. To effectively enforce such measures, a

,system of scientific monitoring is put into plaée in order to terminate

the activity once the qnota‘has been reached.
In a number of jurisdictioﬁé, restrictions are placed on the areas
within which foreién fishing vessels are allowed. Regulation of&this
"“type has a double effect; on the one hand it serves as a good conser
tion measure, and on the other‘hand‘it protectsﬁloZal fishermen from
unéue competition from foreign fishermen. Countries such as Brazil19

e e
have implemented a system of zoning whereby fishing.areas up to 100

- f58 - ) ) I‘




miles from the coast are reserved for local fisheries; in,Ecuador up to

40 miles from the coast; in El Salvador and Uruguay both 12 miles from

- 1 . el
. 20 ° T
their coasts.

a . Reporting Requirements and Observers -~ .

A nﬁbber of coastal state legislations require foreign ships to

1 v’ -

report upon entering into the fishery zones, commencing fish{ng opera-
I_. k4 "
tions, ceasing these operations and departing from the zone. Canada has

an elaborate system of monitoring foreign fishing fleets, whereby during

the period of fishing operationé they are requireé to maintain log books

" .
showing position, effort, catch and other relevant data, such as trans-

’ 21 : .
shipment of catches. Canada. also places observers on board foreign //////

vessels. These observers'are given access to vessels and their facili--

ties, such as radio communication equipment, to enable them to better

®

. 22 . . : . .
perform their duties. The Canadian legislation makes it a eondition

” £

-

for any licence isshbed in respect of a foreign fishing vessel that thigg;

Master of the vessel comply with instructions given to him by authorized

B

}fffcials of the flag state in respect of any programme of sampling,
observation or research as requested of the flag state by the Minister 2%

The fisheries legislation of Fiji and New Zealand contain certain

provisions as a condition for fisheries licensing. Of particular note

-

is that if the foreign state should undertake to conduct speéific pro-

grammes of fisheries reséarch in the zone, the results of such programmes

~
{

are to be shared with the coastal state granting the\licence.

b, Enforcement . .
—————————— é *

=

Article 73 of the ICNT recognizeé the right of coastal states to
take such measures in the exclusive economic zone, including boarding
.% Y

- 159 - L.
e




for inspection, arrest and judicial proceedings as may be necessary to
Arrested vessels and

H
vz

R

ensure compliance with its laws and regulations
their crews are to be released promptly on the posting of reasonable
Penalties are not to include imprisonment in

4
r
»
r
»
¢
e
»

¥

£
" bond or other securitys
o
the absence of agreement to the contrary with the states concerned, -or

Where foreign vessels ‘are arrested

*

“alt

other form of corporak punlshment
or detained, the coastal state is to notify the flag state of the action

~

taken and the penalties imposed
Grenada, in conjunction with her neighbours, stands to benefit a
! £

<
#

great deal from certain regional management measures as outlined above,
: *~

with regard to conservation, reporting, research and observitory re-
These measures, although not spelied out in Grenada's leg-

quirements.
islation, are consjidered fundamental to the implementation of an effec-
Such a programme for .Grenada can only be |

&

tive management programme
done with the co-operation from the other Windward Islands, such as St

Vincent, St..Lucia and Dominica.

[}

Pollution
Beginning as far back as 1945, man's perception of the oceari had

4.
He began to look at the .ocean no

-
.

*

begun to undergo a drastic change
longer ‘as a surface area to be traversed but as a resoyrce to be con-
served and harvested, ahd as a-natural environmpq;fto be preserved and

=

i
¢ e

-

<
1

"

-
Py

.
s

: protected.24
-4 ’ .
The first successful attempt at g;eﬁal uniformity of anti-pollution

: e
law bﬁ—worthwhlle significance was, the convention that emerged from the

< -

Internatioral Conference on Qleutlon of the Sea by 0il, held in London
in 1954.25 This confiigﬁééi;as attended by 42 nations. which adopted

~

N
s - f/”
e
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*

articles establishing certain defined zones, within, Which the discharge

/ N

of o0il and oily substances from tanks and bilges 6f,ship§ was prohibited,

Permissible

dumping was to be carried out "as far as practicable from

-

26 . )
land". .  The Convention also required vesSelsE?f signatory states to be

equipped with appropriate pollution avoidance facilities and the ports

of these states to be fittéd with proper disposal and treatment facili-

ties. The ships of these states were also requi}ed to caf}y o0il record

books. 1In spite of these measures, the success’.of the convention, in
A; ad -

i P

g

-

retrospect, was minimal since the jurisdiction to prosecute offenders

was entirely at the’opfion of the flag state. The coastal state pos-

H
sesséd very little power in this regard. Furthermore, the convention
: ) Fa

was limited
of the seas

signatories.

in its application since it restricted itself to péllution

by 0il and exempted from its control states that were not

The 1958 Geneva Conference of the Law of the Sea gave some atten-

tion to pollution. Article 24 of.the Convestion on the High Seas pro-

vided as follows:

2 4

ArticleIZi Qfovides:

2.

"... Every state shall draw up regulations tog .
prevent pollution of the seas by the discharge
of oil from ships or pipelines or resulting ‘
from the exploitation and exploration of the
seabed and its subsoil, taking account of exist-
ing treaty provisions on, the subject.” .

3

"... Every state shall take measures to prevent =
pollutien of the seas from the dymping of radio-
active waste, taking into account any standards

and regulations which may be formulated by the
competent international organization. =~ ° 5

All sbates shall co-operate with the competent
international organizations in taking measures
Por the prevention of pollution of the seas or

, air space above, resulting from any activities

with radio-active materials or other harmful agen‘lzs.'a'7

by

y




-The 1958 Convention on the High Seas established no {FfE?natf;nal stand-
ards or regulatory mechanism of global application.. In fact, coastal
states were at 1ibérty to iépose regulatory measures in waters within
thei; jurisdictions. It was not until the inauguration of UNCLOS I11,
and par%icularly at the Second Session held in Caracas, Venezuela,in

the §ummer'of 1574, that serious consideration was given to the qubs%ion

of marine pollution.

a. Coastal State Jurisdiction to Implement Measures in ICNT

-

Article 212 provides as follgws:

1. States shall, within air space under their sovereignty

or with regard to vessels or aircraft flying their flag
or registry, establish national laws and regulations to
prevent, reduce and control pollution of the marine en-
vironment from or through the atmosphere, taking into
account internationallly agreed rules, standards and
recommended practices and procedures, and the safety of
air navigation.

2. States shall also take other measures as may be gecessary
to prevent, réduce and control such pollution.

3. States, acting in particular through competent interna-
tional organizZations or diplomatic conferences, shall
endeavour to establish global and regional gules, stand-
ards and recommended practices and procedures to prevent,
reduce and control polluticén of the marine environment-
from or through the atmosphere. ) a

There is no doubt that coastal states have the right to implement prevent-

¥ . B
ative and control measures in the territorial sea and the air space over

that sea in order to reduce the pollution of the marine envirgzhent. .
However, this right is subject to the provisions of the Convention re-

lating to "innocent passage in the territorial sea". In this regard,
SRR 3 ' ) '

it is interesting to‘notﬁgAr%iéle 19, Paragraph 2(a) which stipulatés
that passage ceases to be innocent if the vessel commits '"... Any act

of willful and serious pollution, contrary to this Convention". Article

~e
.
-
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21, Paragraph (2) tends to res}giéi the coastal state’s power, since it
is denied the right to set design, const;uction,‘manning and equipment

5, - « A\
standards for foreign vessels. The coastal state can still exercise a
. -

significant measure of control as to the fitness or seaworthiness of the

vessel to undertake further voyages once it is within its port. Article

219 provides that, "'States which have ascertained, upon request or on

their own initiative, that a vessel within their pdrts or at their off-

3 3 - a . - . i- “k”’ -
shore terminals is in violation of applicable international rules and
.-.’ < &

standards relating to seaworthiness and thereby threatens damage to the
marine envirénment shall, as far as p?acticagle, take adhinistrative
measures‘to prevent the vessel from sailing."

Canada has implemented a rather comﬁrehensivi pollution prevention

~

programme which is effective in ascertaiﬁing unseaworthy vesseis.‘ In
July 1976, a voluntary reporting system applicable to all waters 9ff
Canada's Eastern Seaboard was initiated.28 In October, 1978 the Eastern
Canada Traffic Regulations (ECAREG)(made this reporting éyste@ mapdaégry.
The system works as follows: all ships of 500 grt. or ﬁore entéring the
ECAREG zone from a berth or from the open séa are required to request,
twenty-four héubs in advance, a clearance to enter from the Traffic
Control Centre.- Clgg?ance requests must be,accompanied by’ﬁgﬁ?igmation,

s o . ’ . N |
such as the identification of the vessel and her Master, position), course,
- B R . §

speed, destination, estimated time of arrival in the traffic zgpg, the

-

nature of her cargo, draft, and any deficiencies in machinery, equipment,

or navigational a;lds.29 Whilst within the control zone, ships are re-
quired to notify the Traffic Centre of any accident or fire on board the

Tt
ship, any defects which occur to machinery or equipment, or any other
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ship in apparent difficulty, or having malfunctioning‘ngvigdtional aids,

or any pollutants discharged or sighted. With such information, the

4 7

Centre can determine whether to enforce the provisions of:Article 219,

L4 - < £

-

" Grenada does not have any legislation 'in regard-to the poilution of !

her marlne environment by vessels, however, the pertinent sect&ons of

l 1.

the ICNT already c1ted,.anq,the Capadlan experiment as outllned above,’
2 o

¥

are important areas ‘that future iegislatonﬁ shoéLq-address. Funther to

Article 221, Para.(1), Grenada-has the righ

- "... pursuant to international law, both customary
and gonventional, to adopt and enforce measures be-
- yond the tepqitorlal sea proportionate to the actual
or threatened‘damage 't6 protect their ceastline and
related interests, incTading’ fishing, from pollution - T
or threat of pollution following upon a maritime o
casualty,” which may reasonably be expected fo re- . .
¢_’,// sult in maJor harmful conSequences v 30 . . e

o .;’ - -

‘Grenada has the right to 1mplement national Qeg1sla¢10n, to reduca and

control pollutlon of the marlne envxronment from land-based sources, 1n—

cludlng estuanies and, pipelines, pursuaﬁt td’Artxcle,207. Similarly, it‘
. /
-has the rlght to implement leglslatlon with vespect to pollutlon from sea—

-

a

&.
bed activities (Article 208}, dumping (Article'2le),and pollutidn from

= - - - . -

vessels,(Artlcle 211, para. 6). . A .

o Tiam -

The crucial questlon that Qne must ask how effectxve ls natlaﬂ—‘-k;;

- -

- ca

N al leglslatlan 1n its attempt to reduce and control poilutlcn of the

' S, , . = o
$ e
mar1ne envxronment? The writer submlts “that as 4 unlt %/9nad§‘s 1egls—

*

lation w11£~be qqulttle effect. Reglonal co—o#eﬁhtion is vital‘in the

)

case of the eastern Caribbean states if pollution abatement mg?sures are

to have any effecﬁ. ’ -

b. Coastal State Jurisdiction to Enforce Measures’

Apart from,iﬁg legislative eomﬁetenee of the coastal state, ége

»
.
= o .
* & -
* - - F .
. s =
- . . = -
= * -
o . Py
T . = - - =
- - 3 .
. - &

- o » " =
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enforcement pgw ers contalned 1n;Artlcle ggo age somewhatkstrlngent

v G

¥

4%

It

' would be Gr&nada s prEregaiave to lncorporate the measures as outlined

PR

i‘

N

*cedures-at ‘its d&sposaréj

. . -(
phy51ca1 1n§pect10nnof the Vessel relatlng’to the?VLOIatlon and may,

lets\g;vzolatlcn cau31ng mago& damage o:athréat of magor damage to the

-
-
v

o

state 1s‘édﬁgééred ‘pursuant to Artle

when warranteé’by the ev1dence of the casé cause proceedings, 1né1ud1ng

.

detenglqn of the vessel;

.

-

-

rggulatory controi She ebuld stsess over her marlne envxronment. . The

o

author has endeazpured

+

-

-

‘s

-

of large. amounts'of tox1c substances into the ocean destroys th@ dellcaLe

&

L

-

6

z

\

in Artlcle 220~1nt5 ieglsl

&~

<

L4

13

I H?“Tth~respect to marine polLutlon and to the potentlal

3

;.u

£

-

*

to be tak%n in accordaﬁce w:th its 1aws?1

. )
Ao g

S

.

l:! .

.

*

.

Qaragraph (7) prevzdes that 1f flnancxal securi

=

Q.

k]

-

.

r

1

o

P

L

*

gHOH&V&r in both sztuatzons,

&

is "appropriately"” pno-

& .

¢

goag;al‘een—sySQem is descrlbed as a closed sy

-

d the’ offend1ng ‘wessel shall be allowed to- proceed

3
=

B ]

-

_coastal ‘state, extend‘beygnd the terrxtorlal seas to the EEZ.

The coastal

%

-

. reductlen and centrol of pollutlon frgm vessels, ané.the rémedlal pr¢L

-2

e enactment. The enforcement powers of the

le 220 Paragraph (2), to undertake'

#

.

The Carlbbean Sea 1s,a very ecologlcally\gzi:jatp area in that the

balance'that is malntalned thfongh a complex,prbcess of oxidization 1n

.
*

t}oplcal’waters.

t

-

ry

To ‘avoid reglonal catastrdbhles in §em1-enclosed seas

- Slmllarly, whege a vessel nav1gatlng 1n the exclusive economie_zone com-

xn a rather ag hoc manner, to enumerate the rights

é§%§%

of a coastal state in 1mplement§ng rules and standar

-

*

The introduction

+

coastline, or to any regource of the. terrltcrlal se€a or exclusive economlc‘
- @ . 1 "
zone, that state may® prosecute (paragragh 6).

r the pregsntlon,.

”

*

+

@
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[

eany e that other state,.but whene <khere is no su agree-
AN ment, the outer boundary limit shall he-thel median,

. »
7 . - ¥

* v
*® I

1y N ! be - - -
like the€ Caribbean, the United Nationg has instituted an Environmental

* e o - . -

Protection Programme eithér to,prevent undue pollution of ‘such regional

- «

seas or to clean- up polluted reglonal seas.

-
. 1

UNEP (Unlted Natloég Env1ronmental Programme) has a unique role

~

amdng variou® U.N. agenc1es. It.ﬁ% not as operatlonal as FAOQ, UNESCO

WHO and suchéilke because it does not go into the field to execute pro-

L3

Jects. Instead, UNEP starts a’ programme, provides the 1n1t1a1 1mpetus,
then withdraws. The fipst time that a regional approach waa,Specéfic-

ally endorsed by UNEP was in 1974." The Ggg?fﬁing Counoii of the organi-

x *

zation® expressed its mandate thus: . L, s F
‘;3, ”Prlorlty should be given %o reglonal activities with -
- - the possible estabtishment of a Program Activity
Center in’ the Med1terranean .- $ - .
[ Fi N _
2. ° UNEP should encourage and support the preparation =

of regional agreements and conventions on thegpro-
tectlon of SHGlelC bodies of Water.33

-

-
L

It is the wrlter's hope that Grenada, in conJunctioﬁ with her'neighbouQSE:=

: v

HP

W111 embark on a reglonal approach w;th the a551stance of UNEP to mon I

~

tor.and assess the impact of marine pollution on the Caribbean Sea

’ - - ¥ B v

~- -

. - - ‘
- N h -
’ - FEI . oy . Ty -
>

e‘b .

/5. , Delimitation x . ' =

a. Present leglslataon 5?“Grenada with respect to dellmltatlon

- +

-
'
"y

R .
JIn Part II of the Marine Boundarles Act~No. 20, 1978 concernxng Y

the éconbmlc zones Seg&z@n 3, Paragraph (3) provides 4s ﬁollows: -
- \v .' é" ..
(3) ©% Nots 1thstand1ng subsectign (1), where the median .
“1ihe as defined by subsection (4) between Gremada  .®
and any adjacent or opposite state is less than

200 miles from the baselines ‘of the territorial-’

be’ that fixed by agréem between Grenada and

" line. [Emphasis added] . @

L]

s Waters, the outer boun limit of the zone shall -- - '

. . B - B e
P ' 4 5 f sc « . v ’
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- ' .+ of any adjacent or opposite state as recognized by

¢

T .
e .

~
- ‘ . -
i

Suwa
~

- (4) The median line is a‘line every point of whlch is -
equidistant from the nearest points. of the bHaselin€s
of the territorial waters, on the one hand, and the ,
cornespondlng baselin€s of the territorial waters

the Minister, on the other hand. ’

Grenada, in the absence’of agreement, would Fesort to the median line
¢ & ‘ - “h

standard in its efforts to delimit maritime boundarjes. It should bé

< 7 : . 7
noted that the median line has inhibiting aspects in that betweeh

a—

-Grenada -and Trinidad it may be equitable, but between Grenada, and

. .
Y . Te =

Venezuela the use of the median line equidistﬁbce'approach méy lead

to” 1nequ1tab1e results. . %ﬁh*\\ .

i S L S - gm mem g

‘ .

' . Formulatlon of the rules for delimitation in the ICNT

~ s v ‘j
-Discussions during the’ Ninth Session of the third 'United Nations

g [3

Conference on the Law of the Sea, with respect to the ﬁorﬁulation of .

FE - 3
- -
S . B

the rules of .delimitation o?\sea bouggaries between states with adja-

cent or opposite coasts, culmlnated 1n a compromise treaty text .on

- -

dellmltaﬁgonfhiBeforé\thgs apgarent compromlse, two prevalllng views

tradltlonally domlnated the 1nexhaust1ble debates concernlng the rule

-

that'should govern del;m1tat1on of mé;;kgme boundarles. Cooe

"

One theory would base dellmltatlon of séa boundarles between.
- - Y P '
states with adjacent or ogp951te goasts on §$Fpkf‘that allows maximum

-

- flexibility in order to accommodate fhe great dlver31%y of geograph1ca1

L

situatlons.35 “The proponents of. thle v1ewp01nt would qulte 51mply

(

_ leave the matter to be settled soleﬁg-by the'%artles themselves gy

-

agreement " At .the 1958 U.N. Conference on the ‘Law of the Sea, a _«

” member of the Venezuelan delegatlon, %ﬁﬁméntlng,on a proposal whlch

- H -

favours the median llne onl;)a,as a crlterlon for dehmitatlon, observed
¥ e . ki .

that different éltuatlons exisfed in varlous parts of the world defylng
t~ ‘. . L "s“' .

36 ¢ -
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., must be drawn up so that courts and tribunals may rely on their guidrr,

A number,of delegatlpns4o subm1tted inforial suggestlons that they felt

s,

h -

’

the ad&btioﬁ of a general rule applicable eveeywhere. He thus recom-

Cmended that "the guestion should, therefo::?%be left to the states

~cencerned to- settle, 51nce they were at once the most 1nterested and
' 37 * ' .
best informed parties." -

. The othgﬁfpasitioqﬁinsisfs that definite’ rules on delimitation

13

t : =
B 4

ance when assisténg states in tﬁe‘settlement of delimitation problems\

-

- by
* A

~In Patt, they advocate the inclusion in a treaty of clear and unémbig-

‘uous rules on delimitation, thus going beyond any provision that simply

. -

,ﬁequipes the parties to a delimitation problem to settle it themselves -

3
by agreement 38 o .
, F - .. -‘iv‘ﬁ ‘s
At the .Ninth Session of the Negotlatlng.Commlttee No 7, Judge

)

E. J. Manner, Héad of the delegation of Finland and Chairman of this

P

-

, ) . .
Committee, guided the discussions on the issue. Two basic positions on

the prqoper standards for delimitation emerged. One side advocated the

«"

“mediagfgr‘é&bidistaﬁce line" as the standard to be adopted, whereas

the other, é?ﬂ%%"rported to. favour a delimitation standard relying on

"eqp1table prlncipKes” Artlcles 74 and 83 mentioned both standards

. > L
and thereYore- were unaceeptable to the suppotrters of elther p051t10n 39 .
& ! L

R

- i : , 2
might be acceptable (to all partles; however, no compromlse was reached.

L -

As Judge Manner indicéated, in:submitting hiswhuggesfion>£s Chairman, -

. - £
- - LS f *

“The following tegi does not reflect any final compromise reached in

Negot&aﬁlng Gnoup 7 but indicates the Chalrman s assessment of alterna-

. - & / &
"*53— 2 v “w -
: 41
tlves Whlch ‘might, 1n tlme, secure a eonsensus at the Conference "e PN
v a; - a = ‘f . " " Ed
Advoeaxes of the medlan—equldlstance 11ne standard 1ns1st that;atrls 3_315 ﬁgf
<Tay . e - . .’, o f g:x' "’I '.’ . .
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the prinegiple of interpatipnal law governing’ delimitation -cases, gased
on Articis 6 of %hei19§8 Geneva Cogéeﬁfgsq on the Contipeptalkshelf.42
Tﬁéi?gbésnenés of'this,stand;;d claim thayxif’is based on facts. and

‘hot_dé shiibsgph;cai notions of equit&}éggey‘fﬁrther suggest Eha£ an

3

.
» ¥ >

equitable principle standard.must'be linked. to cpmpﬁisory judicial’ set-

’ »

flement,procedhres.43 N )

c¢. What impact would a final qomprohfse position ‘on

~

. delimitatidon have on Grenada? .

:Grenadaeis 1Qcated about 12° ,North 1atitude and 6104I‘,West longi-~

stude. It is surrounded by a number of*. states at varylng dlstances from

- £

* *the 1sland'1tself The island of St. Vlnsent is aboqﬁ 56 mlles north;

.

whereas Triniddd.is about 70 miles south; Barbados, the furthest

island east is about 122 nautipal miles&from.Gr@Qada; St. Luéﬁa‘is

v -
N 6.& -

-about™92 miles north Domxnlca about 17Q mlles, yhereas Venezuela 1s -

- - - ‘&‘I ¥

about 71 miles to the 'southwest. At some pObnt Grenada would Rave ta’

consider delimiting her A&nisi?e boundaries, terrltbrfai seéj éxclusiVe .

. -
¥ 3

\v\\ economic, zone, and contlnentaI shetfg iéptlcie 15 as-Spelled oub 19“1

.

2 -

the ICNT, would be an acceptable standard for 1mp1ementat10n 1n the ab—

£ tv-

sence of agreements wmth nelghbourlng statea. It can be~expecté
i

— - ,;

ever, thaf some countrles in the reglon may stress QQU1dlst

[ - . L X

L

foremost delxmrtailon method, while others may advccate equltable prln— R

. s = -

‘c;pies.44 It wduld be ogly thgough honest negotlatloﬁ;and compromise

i
AN

that these problemé couid'ﬁe effectlvely settlegﬁ.'vénezpela giVen

some darecﬁaon 1n thls'regard,.enteréd into a Plshlng agreement 1n 1977

L * e
e % R ‘a‘ e

w1th Trlnldad and Tobag@ In addxtlon,,two eaqnomlc zone dellmltatlon

.Q - ,‘t' »
t ‘a » L

firn +h
treaties- weﬁe conclgéed almost sxmultaneously 1n 1978 - .one w1th

c.. »
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Unlted States (Puerto Rico and -the Virgin Islands) and the‘other with

the Netherlands and Dutch Antxlles. Tnese’agneements‘fellﬁwithin two_
45 |

- separate sectors of the Caribbean.
A look at any hypothetlcally-delxmlted map, however, reveals a
great deal of inequity that can only be overcome through diligent nego-

tlatlonse Only Grenada, for instance, recognizes Aves Island in delim-—

. -iting .its boundary wlth Venezuela It is said that the dividing line
between Venezuela and Aves Island is based on equldlstance, the 11ne

“could ‘therefore be negotlated. Consequently, 1t is poss1b1e for Gren—

LS

da to cons1der Aves Island as' a ”spe01a1*c1rcumstance" and raise the

46

. qgestlon of 1nequa11ty. In'dealing with this matter, one- may resort

. tO’tﬁﬁ Judgment of the International Court of Justlceadn the North Sea

f;:? : < .

E her tnadzt;onal nav1gat10n routes. It is worthwhlle to observe that

K .

Venezueia s zone pushes northward in the Eastern Caribbean by virtue of,

- as

Aves Island, which 1s also tradltlonally referped,to by flshermen as ;

P L - é.“. . .
. / -
Bird Island ST - T e e R
: . T s 3. .

i It is 1ney1tab1e that Grenada.must—resort te the applseatlon of “’

’ s

equztable prinelples in its attempts to dellmitemarztime boundarlesi 7}1

]

Es

To thls ssd the Juégement as &ellvered hp the Inteﬁnatlonal Courtﬁof"

Justlce in the North Sea Cantlnental ShElf cases can serVe as a gumde

,\m-:

A
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to Grenada's approach to delimitation. The ideas as outlined Sy‘the' k\

Il i
;

: T _"; Court. are worthy of mention. It is stated thus:. ' \J///~—-_/‘

- . (a) The Parties are under an obligation to enter into
~ ’ negotiations with a view to arriving at an agree-
ment and not merely td go through a formal process
s ) of negotiation as a 335; of prior condition for the
automatic application a certain method of delimi-
tation in the absence of agreement; they are under
an obligation so to conduct themselves that the nego-
iations are meamingful, which will not be the case
when eithertof them insist upon its own position
e ;{withoﬁt contemplating any modification of it.

-{b) The Rarties are under an obligation to act in such
. . a way~that, in the particular case, and taking all
S the circumstances inhto account, equitable principles
e e e are -applied: For this purpose thé equidistance
B . ’ method can be used, but other methods exist and may
- " be employed, alone or in comblnatlon, accerdlng to
o the areas involved. ;

) . ‘r(c) - For the reasons given in Paragraphs 43 and 44, the . .
- . Contlnental Shebf of any state must be the natural
- : o prolongation of its land territory and must not en-
’ ’ croach upon what is the natural prolongatlon of the
~ : territory’ of another state. 4

The-main function of this concept, in the Court’s view, is to redress

T . " thg‘inequity which may bé the result oé utiliziqg thas equidistance

. * N, 0

method as a mandatory rule in all, 31tuat10ns.48 However, it should be

e N L

' - emphas:zed that there are certaln geographical 1nequa11tles that cannot

*

- be remedied by-the equity. Gnenada,sﬁffe%s from'a few such geographical

~
%

1néqna11t1es, inter alla, a short coastline, shelf—locke& and the pres-

‘s .
e . ence of forelgn offshore lslands w1th1n,12 mzlcs Gf hegrcoast These
factors should be taken ‘into con31deratlon in crder to achacve an equi-
h . < \‘ . . = ".‘ B
i table delimitation. * ] Co - . L B
& o= * *

A number of countries contmnue o emphasize that dellmltatldn of - -
mariiime areas should be effﬁtted by agreement 1n accordance with equlty.

'55‘;

Qhe—lgﬁﬁower Afrlcan Artlcle on the Econcmie Zan eehoes th1s ‘claims

L]




", , (i)  The delimitation of the Exclusive Economi.c Zone
between - adJacent .or opposite states shall..be done¢ JL/
by ‘agreements between them on the basis of prins

. ' ciples of .equity; the median line not being t?e
. - only method of delimitation. P/

., 5 (ii) For this purpose, a spe01a1 account shall b€ taken .
* %= ~ of geological and geom phological. factors well 4
as other special circumstances which prevali

‘ As was suggested by Kaldone Nwelhed in déaiing'witb an area as
; H
. - complex a$’ the Caribbean:

"Some help may be derlved by determlnlng the horizontal
axis or general medign line that would separate the
{%kgh ‘ waters adjacent to the northern coast of South America
' (Costa Firme) from those of the Greater Antllles (Cuba,
N "Hispaniola, and Puerto Rico),. roughljy .along 15% North,
"7 allowing for bulges when insular territory projects the
sovereignty of a state across the opposite side of such
- - ) a line, as in the case, for example, of Venezuela s EEZ
- L " penet ng into the northeagtern Caribbean due to the
" - " location “Aves (Bird) Island. [ See map, page 1 -

’ A similar view could be taken of the Gulf of Mexico with
the United States and Mexico being treated as opposite
states, in which case su¢h a potehtially satisfactory -
%nedian 'line would fall along 25° /North, On the same
basis 1t“msg;a1d, it may be argugd that a median line
between’palrs of oppdsite jurisdictions will render a
fair sblutlon to most of the 1s?ands in the leeward and
windward chains, provided no other circumstaneces prevail.

*

. . 1] v - b ,i_ / : e - ’ -
, G- But other'01rcumstances do, ih fact,:prev?él and were.menfloned earlier
-’-'/df ) N T &

in this chapter. For instance, "ﬁhe dlffloulty that arlses from an a )

s @
. .
’s;, 3 -8

of
. Erlorl appllcatlon of the equldlstant line of adgacént staﬁes as dls~

= ¥

tinct from the appllcatlon of the’ meﬂlan (also equldlstan£) ltne to

b
- - ‘Q
. \ppposite ones, is not a.mohopolg;oT cdptinegtal states".51 An island
- . "opposite' to another érimé facie may actually coristitute a situation
, of adjacency, i.e. =~ o s -~ ' . . ) p
- L ‘f,‘;’:;\z _ T .
- _,Lfﬁiiwculdhbe median line between Trinidad and Grenada
. ~ “would inevitably fall into the adjacency relatlonahip
1;‘}#gaf " ‘on that point ‘on the Tobago Trough whére, dué to *-
e " Tobago's northeasterly-thrust and the Grenadine insu-
ﬁﬁﬁgﬂgﬂﬁﬁﬁgg ‘ " lar chain, both countries would have.to meet the claim’
) " of Barbados, arid probably St. Vincent, off the north-
- i - ) ’ )
B < o ’ -
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western corner of the Gulf of Veneéuelé; Colombia and ~

- 7 Venezuela face both sifuations, opposition.and adja-

- : ¥ s

cency, let alone the historic background 6f the léng ' ¢
profess that led to the demarcation of the actual

¢

frontiers,92 P

..In Spite of _the fact that delimitation is eséentially a bi-lateral
RIS

2

31§sue nevertheless ‘there must be attempts made,to find a regional solu-

-

tlon for the pgnblem

The region sooner or later will Hgye to. deé¢ide on

L

a reg;gﬁal délrmlﬁﬁilgn policy to be applled ip agto a ab initio.

i

At the moment there is agreement, only on the need to define Jurisdic-

- -
-4 =

tion, on the one hand, 'aﬁﬂsto determine the extent to which thes

ris-
Y e “, o -
dictions will. be 1n£1uenced by the conser?atlon methods proposed bjg;i

-

inter:Caribbegﬁ consal?ative body such ag!%ﬁ?’s West Central Atkan%%h

Fishery Qnﬁ;ission (WECAFC) and/or anti-pollution methods advanced by

2

IO@{RiBE which:, by the way, is ca—érdinating its efforts with those.of
L + Lo - o :
WECAFC quite closeiy,§3 on the other hand,

-

6. Marine Scientifit. Research . .

¥
€

The ICNT Selent;flc Research Provxslons establish a consent regime

for three areas of!the ocean: ‘the Terrltorlathea, tha_Eggizzlve Econ-
omic Zone (EEZ), and the Continental §helf.?? The Marine Boundaries
- b : 55 '
Act of Greé%da; &t 20, S.5(a)(iii) provides as follows: !4
— "Théreals vested in the Government of Grenada .z o A
"‘(a) "All rights in, and Jurrsdlctlon over, the”
- 13

. , * %one [EEZ)in respect of - ... . ﬁg -
" . . (llklé The authorization, regulatlsn or contr@I’ef

N - seient1flc ‘research- [within ihe EEZ]." t‘,:.f;

) - Cee g _ - - o

Further to Art1c1es 2 and 3 of the ICNT, the eoastai=s€hte engoys com—
. .;*‘ - e

) « - s

plete soverexgnty in the terrltor;a} sea~up~€b o breadth=of'12 mlles

* Within this breadth, the coastal,state has the excinszve §1gh§;tc réegu= .

late, authorlék and conduct marlne scientific researcb Ailyst§tes -

- - ., tee

- ‘\\:‘ .. =
. *. . - =

?fi‘?g‘ - - . -:‘
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wishing to conduct any form of scientific research must first obtain

the coastal state's express.consent and domply with tHe conditions it , -+
Fa
lays down. Consent of the coastal state to foreign vessels to capf§

. N 4 - H

_out research;in the territorial sea is mandatory; h&hqe the ppov151on

'Sr
K ‘/

in Article 19 defines innocent passage: .

(1) Passage is innocent so long as it is not ptreju- -
dicial, to the peace, good order, or. sec&rlty of ¥
the coastal state. /

(2) Passage of a foreign ship shall be considered to be
prejudicial to the peace, good order, or security
of the coastal state if in the territorial sea it v
engages in any of the following act1v1tles .

(g) The carrying out of research or survey actlvities....s *

* rri - ) *s 3. M
7. The Exclusive Economic Zone and &he Continental Shelf *

Pursuant to Articles 55 through 57, a coastal state possesses '%éé

L4

sovereign rights along with other rights,‘juris&ictions and duties in
the Exclusive Economic Zone. Article 56(1)(b)(ii) specifies that coastal

> 3 * L - - - - = * -
states have "Jurlsdlctlongfzver marine scientific research in the exclu-~

157 P
sive economic zone. and on the continental shelf. However, in exer-

cising this right it must comply with other provisions of, the’Ceaéention.

»

The 4\!&1‘; provisions in this “regard are Articles 246-258 of the ICNT.

Article 246 ‘provides as follows:

=
- = = -~

1. ‘Coastal States, in the exercise of their jJurisdictions,
have the right to regul#te, authorize and conduct mar-
ine scientific research in the exclusive economic zorfe
and on“their continental shelf in accordance with'the

. ’ relevant provisions of “this convention. . .
b -
Ty 2. Marlﬁé 501ent1fic researdh activities in the excluggve
t. economic zone and on the continental shelf shall be
’ ?éx conducted with the consent of the Coastdl State.
%o

3> Coastal State§ shdll, in normal g¢ircumstances, grant
their consent??br marine scientific research projects’
by. other states or competent international organizatiohs
i their ex 1u§1ve gconomlc zonesor on their continental

/ i shelf to be ca;?&qdfeut 1n accordance with this Conventlon e
,‘;~» -
P
.; s

S

7 * ,!{ + )
L3 . N s

‘ .= 174 -

»
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exclusively for peaceful purposes and in order to

increase scientific knowledge of the marine environ-
ment fopr the use and benefit of all mankgnd. To this
end, Coastal States shall establish rules anq proce—
dures ensuring that such ‘consent-will not be. delayed

or denied unreasenably. .

Normal 01rcumstances may exist in spite” of the absence
of diplomatic relations between the Coastal State and .
the researching state for the pu¥poses of applylng
Paragraph 3 of this  Article.

Coastal States may however in their discrction with-
hold their consent to the conduct of .a Marihe Scien-
tific research projecg of another state or competent
international organization in the exclusive economic
zone or on the continental shelf of the Coastal State
if that project: :

-

(a) 1is of direct significance for the exploratién
and exploitation of natural resources, whether
living or non-livingy

(b) involves drilling into the Continental Shelf,
the. use of explosives or the introduction of"
harmful substances into the marine env1roﬁment

(c) 1involves the construction, operation or use of
aritificial i®lands, installations and structures
as referred to in.Articles 60 and 80; .

(d) contains infermation communicated pursuant to
Article 248 regarding-the nature and objectives
of the project which is inaccurate or' if the
researching state or competent international

- organization has outstanding obligations to
the ansﬁal State from prior research projects.

Notwithstanding the provisions of Paragraph 5 of this
Article, Coastal States may not exerscise their discre-
tion o withhold content undér subparagraph (a) of -the
above-mention%é paragraph in respect of marine scienfi-
fic research PPOJectS to be undertaken in accordance
with the provisions of Part XIII, of thls gonvention
outside these:specific areas of the Continental Shelf,
bgyond 200 miles from the baselines from which the
breadth of the’ territorial sea is measured, which
Cogstal States may at any time publicly déesignate as
areas in which exploitation or detailed exploratory
operations focused on those areas are>occuring or will
occur within a reasonable ggrlod of* time. Coastal
Statos shall give reasonable notice to the designation

. of sGch areas as well as aay?ngdlilcat;ons thereto,

but shall not be obliged to. give details of the opera~
tion therein. - — o .}

=
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Conventlbn, e

'knowledge of_the marine environment for the bean§$;df all mankind.

7. The provisions of paragraph 6 of this Article are
without prejudice to:-the rights of Coastal States
over the Continental Shelf as established in Article
77 of the cgnvention. \ ) = <

8. Marine scientific research -activities referred to in
this Article shall not unjustifiably interfere with
activities undertaken by Coa§$a1 %tates in accordance
with their sovereign rights anﬁ 5un15d10t10n as pro-
vided for in this conventlon.f ?

N

There can be little doubﬂ‘%hgt the ﬁight te authorize,!aeny and

regulate marine scientific activities in the exclusive economlc zone

A

and on the contlnental shelf bel%ngs absolutely and unconditionally to
the goastal state. 58 Any state, therefore, engaglng in marine reseaﬁch

act1v1t1es in the above-mentloned zones without the express consent of

o3 -
Y
i - ‘.

the coastal state does so in violation of that'coastal state's juris-
N )

* . . - .
Ty

dlCtLOﬂ, and alkg in v;olatlon with the relevant provisions of this

Lo s
re © 4 ~ . PN

.

Coastal states, however, in normal circumstances are obliged to

-

grant their consent for scientifiewngearch projects to be conducted )

exclusively for peaceful purposes, in order to increase scientific

* =
.

59
. . A
The same Artitcle also provgdes that coastal states in their discretion

may w1thhold their consent to the conduct of marlne scientific reskarch
— . : = . b

‘projects df another state, if suchfprojecté a?e deeigned“to explore and

- A . \s-‘ -

exglq;i tBe'resources of that state, living and non—11v1ng, or entall

further dr1111ng on the Shelf _or the zntroduetlgp of harmful sub—

- stances into the marine env1r0nment. ey Q T

- ’\4‘ l P . ‘..‘
The coastal state has w;ée powers in, determxnlng whlch state or

Wt

* " '\ * - =

g lnterngtlonal organizatlon conducts research w1th1n its. zone. " The

- e ,‘; - x{‘

coastai state decxées what onstltutes norma; c%ncumstances ana

Pt ot R O ‘g ‘,*
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e

therefore,. the nature of the research that is unded

great extent on the discretion of the coastal state.

requlrement that research be for peacef&% purposes, and for the beneflt

Cif all mankind, seems to. give the coaﬁfgiﬁé%ate the unequgvocal rlght
- o ﬁ"r N
to reJe t a research project that 1s”ﬂ681gned to collecf 1nformat10n

*

"~ for a purely m111tary purpose. The respon31b111ty, or burden, of prov—

ing that a.research project is of a non—mll}tary~nature and is designed

to bénefit mankind rests w&th the researching state or institution.ﬁo

The coastal state is oblxged to grant consent only 1n inormal circum-

-
-. &y,

stances: If such 01rcumstances’do not pertalh then the coastal state
A
“is authorized to withhold’consent.

¥

. - . J . i1
Pursuant to Article 253, a coastal stateé, aftgr consenting to a

€

research project, continues to have superv1sony powers over it.

i
quently, the coastal state may halt an ongoing research act1v1ty11f 1t

is not being conducted in accoggance with the information q;igipally

communicated to the coastdl state’ under Article‘248.62 This is a very

= > - . >
. » s * +

important provision, since it gives the coastal state adequate rotifi-

cation (six months) of the contemplated research project and, thereforei
S

ample éime‘to-study and evaluate the proposed research. Article 248 thus

»

enables the coastal state to exercise its_cbnsent powers based on infor-

mation it has'had sufficient time to study. This 1s very important for

a developlng codstal state llke brenada, which has very- “Few quallfled -
marine sglentlsts. Qg?e researching state also has sufficient time to
modify or alter its research pposect if piréumsﬁaﬂbeg so warrant. oo

» - + -
= N

The researching s%ate is under an obligation to comply with gér-

= , . A / . —_ - ,’ "
Tl o . : S
taip conditions pursuant to Article 249: S -
l, ? . e ) rs l‘;".: ':gz.'
® ' . : -t 5 - - g
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Furthermore, the
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. 1. States .and competent 1nternat10na1‘ogganlzatlons v . ;

when undertaking marine scientifit research in the e
exclusive economic zone or on the Contlnental Shelf

. of a Coastal State shall comply with the follow1ng r
- y conditions: . . ) . L €,&
i o (a) Ensure the rights of the Coastal State, if it ; X

o, - ) so desires, to participate or be represented-in
’ * the research project, especially onboard research
=vessels and other craft.or installations, when
practicable, without paymemt of any,remuneration °
to the scientists ofi the Coastal State. and with-
dut obligation’to contribute towards the costs
of the. research project; . . :

-

ey

(b) Provide the Coastal State, at its request with -

prellmlnary reports, as soon as practicable, and
] -+ with theé fﬂpah resultsyand conclusions after the
- completinn athe research; . .

<

(cl Undertaég t? ﬁrovxde access for.the Coastal State,

N at its reqygst t6  all data and samples derived .
... from the research project armd likewise to furnish” =L
. - ' it with data which may be copied and samples R &
. . . N .+ which may bg divided without detrimen{ to thelr . ', B
seientific value; s L L A
< ' . (a) . If requested pr&v1de the ‘Coastal State w1th an "y
f essment .of such data, samples»and research™ . )
. ' ST esults or provide a351stance in thélr»assessment 7y,
' ’ - or interpretation; e v ST ey
;. o~ {e) Ensure, suspect to paragraph 2:of this Artlcle, . Ey %
, . that the research results’ are made 1nterngxzona11y :;fta'
available through appropriate natlonal or inter- A 3
national channels, as soon-as f6351ble, : ‘, " L'
L s Infbrm,the Coastal State’ 1mmed1ate1y of any major L o’
. : o change in the research’ programme. SO e f'{§
‘ k « 7 '+(g) Unless otherwise agreéd, remove the’ sc1entaf1c ! n
. , . “ installations or egulpment once the research is N\ .
. « Ccompleted. ( , o 3 . oy
. .. 2. _This Article is w1thout prejudice td the condltlons -
i . . esﬁébllshed by the laws and regu}atlons of ‘the Coastal , - .
) . ) .Staté ‘for the exercise ofgits diseretion to grant or '
, ’ v " withhold ednsent pursuant to Article 246, paragraph 5, .
Co e o o %/\1nclud1ng requiring prior agreément for making inter- - . | -
. . . hatidnally available the’ research ‘results of alproject- T *‘é_
-— AP of“§;9e0351gn1f§§§nce for the ekplopi%?bn_an& xploita- 3 ¥ -
C. . tion of natyral resources. ., . .o y o
I . + \ ‘L :
g;ys - T e « ) , " - ¥
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_ Although states and organizations engaged ing,research have tertain

~rights flowiné from Articles 246 _and 247, .they must fulfil ceftéin‘ob-

. . Ny . . t .
- . ligations -towards the.coastal state. If it so desires, the coastal ¢

A - -
- . . 3

- .
state must be allowed to participate in the research project without

» . o «

i the’obligatidh of having 4o contribute towards costs. Such partitipa-

. + + *tion may entail the présence*of the coastal sfqte‘scieﬁtists aboara the \

y " reséarch vessel or other craft or insﬁélfation§.§4 " The coastél state

. E

is guarénteedﬁaccess to all‘data*and’samples obtained .from the ?esearch,

“and the researching institution must assist the coastal state in assess-~

ing such data and sampléé.?s " The research results are‘tp be made avail-

»

able to theeinténnationél communify as soon as practicéblé.66* finally,‘
* * . - ’ , " > =

the researching state,'uqlesé otherwise agreed upon, must remove all

— scientific équipment upon completion of the research project. .

s - [ . . -

. . a. Rights of Neféhbouring Land-locked and Geographically
) b * Disadvantaged States (Article 254) *- ) . ' Lt

- e ¥ —
:

Researégzng coastal states and organizations arg obliged to 'take .

L é -
3 .into account the inferests and rights of neighbouring land-locked and
L8 . . . “
2L .geographically diéadvantaged states,”§7 and also to give notice %o'such

L] - -

. disadvantaéed states of the proposed reséarch project. TA; researcher
is ;urther obliged to provide the n;ighbouring land-locked and geo—
graphicaiiy disadvaﬁtaged states, gt the request and when appropria%;,
e .
with relevant informatidh as specified in Articles 248 and 249(1)(f).
,Article 257 recognizes the right of all states inespéétivé of
"their geographical location, as well a$‘com§éten£ intérnéti:nal organi-

¥

—

zations, to. conduct marine scientific research in the water column be-

3

" I3

: 3 . . . ‘. .
yond the limits of the exclusive economic zone. Moreover,. Article 87 .
l ’ [ '
i strengthens this right, since scientific r?search is listed as one of
ﬂ‘ ¥ {? , § . "
N P o i
] § ~ -
= a > .
. . i ’ .
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. the high sea's freédomé énjoyed'by all.na%iaps. Article 283(3) requires

-

a.cdastal stdte, that has takep tieasures in contravention of the provi-

[ a
EY

sions to be liable p&rsuantjto fheiprfncipies set out in Artdxele 235

A’ 2 L . >

' - . i . ot . . . » X i -‘ # -
for damages arising out of marine scientific research undertaken by
L o v ;‘. . . * L A z. ¢
them or on their behaif. . v .
' ' ¢ b * . . -
’ . . 3 ~ # At
b. Settlement of disputes DA C . v ¥ - ‘
- * *
~ ‘o ’

The ,settlement of disputes arising out of the conduct o% scien—
tific research is governed Sy the general dispute settlement mechani sm ; ¢
of the*ICNT,68

-Section 2 of Pért XVQ except that the coastal state shall

-

not be obliged to submit.to such settlement of any dispute arising out .

of': : //’ ‘ o K
(a) the exercise by thé¢ Coastal State of a right or o s
discretion in accordance:witﬁ Article%zhs or -

(b) a decision by the Coastal State to terminate a
research project in accordance with Article 253,

~ - ~
: = Th
F =2
»

8., Navigatiom . X . N

-
¥

The maintenance of the smooth flew of intgrnationél tﬁd@e is ef
A ] . t
vital importahce to Grenada. For this reason, Grenada shares with her
. o . ..
neighbours a universal interest in preserving and developing interna- :

tionally accepted rules and regulations that foster_ and deVelop the

-
. >

concépt of freedom of passage and the responsibility of shippers.G9

. i ' ’
Grenada, however, is located in a central location for tanker ®raffic a
. =} . , . 3 .
travelling north from the oil Trich islands of Venezuela and Trinidad.. ¢

To avoid a further catastrophe in the event of tanker accident and sub- .
s * ) I . . - 5

sequent oil spills, Grenada has embarked on a plan of ship routing sys—.

&

tems in conﬁunction with her northern neighbours. This programm& of

tréffic ménageméht, it is hoped, would curtail‘the congéstion in cer- "’

»
i
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'~ 180 -




*

” -

P

.
.

- ” - s - -

tain areas and thereby lessen thé potential for fu her accidents. The
. - N N

* ’

financial burden of such management would be shared by all participating
» [ LR -

- -

parties, including IMCO (Intergovernmental Maritjme Consultative Organ-

* ization). This agency is the oﬁly global body in, the regulation of

- - .

* “shipping ahg the:area of vessel traffic control. It should be noted, .

’

however, that the’'possibility of establiéhing‘Shore-to—ship, ship-to-
shore and ship—toéship communication is an essential condition for im-

proved performance of the complex marine-transport system and the other
: ' . R >

. P 4 .
* sectors.of the economy connected with navigation. 0 The fugctlon of

5 -

Marine Communication is to ensure safety of navigation, protection of
LY 2
human lives at sea, rational control ¢f shipping, and increased'carry—
. = R ‘ Fad Y - -
. g

ing capacity of shippiné.71 .

Grenada, maintains freedom of havigation in'her territorial sea,

- .

—= A}

in ke%ping with Articles 17 -and 18 of the ICNT. he ;nly‘requirement

pugsuant to Section 6(2) of the Grenada Territorial Waters Act 17 is

%

. . . ’ . . L
that, "A forgign ship of war-shall not navigate in territorial waters.

-

- - H N
without the prior permission”of the competent Authority obtained byi?hé
state to which the ship pelongsl“7z _This provision seeks t& maintain
the territoﬂial intbgrity~aﬁq soveréignty of the state of Grenada. The

: v . ’ . )
enactment should ndbt be interpreted as restrictihg the freedom ofi navi-
gation but, instead, should be regéfded as emhancing it. ) )

B N “ -
-~

-

! ' .7+ I CONCLUSEON - '

The %mportahce of marine scientific research to Grenada in en-

A N
’

-

. -) . ' a > . - -
abling a better understanding of the marine environment is axiomatic. *
AR \ -

A

What requires greéter emphasis is that this khoﬁlédge,~once vagiﬁed,
should be used to the benefit of mankind, not merely to the an?it of
. K] 7
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the" advanced industrial states. The impact of such oceanographic
2 .
‘ !
P _research objectives on Grenada could be impressive, especially in areas
. ' g -

of

ng-range weather forecasting. The constant accumulation and veri-

© ficatiog of data derived from ocean-atmosphere is essential for the ac-
s : . ¢curate prédiction of seasondl climatic variations; 'better knowledge of
ocean temperatures and currents is also necessary to broadening our

PR . o i . )
knowledge of'the'Qaribbean'fisQ&supply,74 *since varying temperatures

may have some imflyence on the environment in which fish stocks multi-
L] ‘_,0 - L. . ;

- Ar o

ply and mfgra%e.wﬁ?At éfésent,ucrenada and, indeed, the entire Caribbean

lack proper and aécurate'forééqsting mechanisms and also any rational
- - . . ) N E * :

' schéhe;of.fisﬁ gilocafion,‘both of which are vital for pfoauctive econ-

€ s
. .

omic deveiqpmént:' 1 .
. & . - - '- A _ .,‘ - . -
sAnother area,of Comparative dgnorance is the migratory pattern: of
. -, . L] . .
tropical fish such as red snapper, hind, kingfish and tuna. Maximiza-

' .
0 PP - - . L

“ tipn of the sﬁstainabie fish yield of the Caribbean Sea to provide

- > ., - '
. 1
<

-

grow1ng.pq€u1a€10ns W1th cheap proteln is supposed to be an economic

M ' goal that eyery state- ehdorses, but to attaln this on a scientific basis
fea W & . P

© ‘ w111 requj N ‘much greatép kndwledge of flshery dynamics than can be ob-

tained‘?rom the meager daté currently available.75 Grenada is in des- |
\. : - - : - —
v perate neéﬁ a marlne 1abdratory ﬁhat has the capa01ty to commence
’ £

- N +

Y
- H a %
-1y

the process f data. accumulatlon -

. " Marine pollut&on is qnoﬁher area wheré‘ba§ic data is entirely lack-

. ing. It is comﬁonly Kknown thét the fe&éls of mercury, lead, and 0il pol-’

. ‘3 ~ Y ) :
- . 76 Lo .

1ut10n in the oeeans Aare constantly PlSlng, and that pollution emana-

. P . t e d \ .

7 ting'from offshq;e‘géﬁbgge'and waste disposal has largely destroyed the
- ) * o N . - R "

marire *life of, inland -Seas like the Meditﬁrranean and the Baltlc;s The

- . ~ - . 5
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unfortunate, conclusion to all this is that manfdpes ngt.haQe the ability
to predict the effects and'conséqbences of this pollution on'a global

scale; his,understgnding of ecelogical rélatiopsﬁipé'in the ocean is

-
-
. -

limited and primitive.. If man is to better undérstand the effects of

@ . b - -

pollution on the environment, more knowledge -- and hence more research’
1 ’ ) . o

.

in the oceans -- is necessary, urgent and vital. .
L © s ) ‘ . . -~ .
The ocean is of special sighificance to Grenada since it is the °

A ~

-

x

only frontier remaining that offers some hope from starvation, a source

of new energy and of preyention and control of disease. For these

* reasons, Grenada intends to make access to the marine enVironment, for

the purpose of scientific'gxploration, a top priority’ .Y o
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vide that state with a full discription of:
(a) the nature and obJectlves of the résearch project;
(b) the method and means to be used, including name, tonnage, type .
and class of vessel and.a descrlptlon of scientific equipment;
(c) the prec1se geographical areas in which the activities are to be

¥

T “conducted;

(d) + the expected date of . f1rst appearance “and final departure of the
research Vessels or deployment of the equlpment and its removal as

appropriate; p///, . ’
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in charge of the research project; and
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THE GROUP OF 77 IN THE LAW OF THE.SEA (ROLE OF EQUITY)

¥ . . =
I
- -
¢ o= . -
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» The Group of 77 can be best described\as the watchdog ef the New

Internatlonal Economic .Order that ,it hoped wo ld materlallze as a result

gy

of the Uh1ted Natxons Law of the Sea Conference This Group,is made up

l_,. - -

of deygloplng nations, the’ so—called “Third World, whose main purpose

.

-

'at*thé Conference has been to avoid pthnder or,'at any rate, to attempt
to bargaln for a falr and Jusf share of the-ocean's wealth from the

‘hands of the developed world who, if left to themselves, would 1nvent

¥

the most 1ngen10us arguments to Justlfy their claims to huge portions

. -

. of thé ocean space as part of their national junisdictions. UNCLOS III

‘ v

T ¥
[ -~ =" ’
. ‘;1‘; . ’
Pl . - -
.

.has been a rebirth, or revival, of eighteenth century imperialist ex-

s

pansionism. :The single difference is that instead of Europeans arbi-

Pl * . -

trarlyy spllttlng the contlnents, as they did with Afrlca, ASJa, the

= - 4

(,e’rfﬁbéaﬂ and Soufh Aqerlca, ‘this tlme they are grabblng at ocean space

N

e 2B '
Once agaln ﬁhey have almost succeeded but for the commendable efforts

- \4- _"' T — L -

of e?e Group 6f 777 whlch has acted as a check on the acqulsltlve in-

t ¢ .

stincts of the 1ndustf1a11ied powers' reépectlve delegations. The mem-

.r.

£ . . .
bers of the Group of 77 were:responsible for introducing a number of
. . R : 2 . ,

inndvative cqncep?e to. this Conference, sgch as the "Common Heritage of

-

Mankind“}l a pgopSSal,submitted:by the Permanent Representative of Malta

3

~

to”the‘ﬁéf%ed‘Natiéns._ The memorandum suggested that the sea-ﬁed‘and

o¢ean £1bor be declaced "the common herltage of manklnd” and that an

=
u

internatlﬁnal agency be created ta assume Jurlsdlctlon over this area

4

"ag & frusgee for a&l countrles“ and control all activities thereln

s

Also, durlng the spr1ng>se551on of the E;ghth Se351on of the Law of the

Sea Conferenoe, Nepal subm1tted a propgsal for a Common Herltage Fund.4

L] ¥ ~ 3
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This érébésal was' considered by a majority of the  Group .of 77 to QS "in
. AN . ot \

. ) ) - : . . 3
the best 1nterest Qf each natlan and of the world communlty"‘ Dr. ) *

.

%
Lohan;, Chalrmah of Nepal s delegatloa, speaklng in Plenary, indicated

inter alia that . ‘ * ‘ &

3
- » h

S “Although the hour is 1ate, we believe that there
T is still time to fhake the Law of the Sea Conferente
a major turnlng point in the struggle to build a
new and more just economic and political order, ...
to protect the gravely threatened marine environ- .
ment and to preserve endangered marine species.
But for this to happen the Conference must recowver
the vdision that inspired the launching, the vision
of the oceans as the common her1tage of mankin

Lohani be}igved_that the establishment of a common. heritage fund would

v .

not only help realize the raison d'etre of .the Conference but also

-

would go a’ long way towards creating the_new international economic and

.

" political ordef which is:.vital %f the giobal community is to live ip .
peace, justice and prosperity. The task of the Group of 77, when con-

-
siderq@ seriously! is to .use the law of the sea.as one more device for

[y

E L]
helping to achieve a new international economic order.

M

A ' VOTING ON COUNCIL

-

R e R 3
The Grdbup of 77 is nota homogeneous group and, unlike other nego-

tiating’ groups, the Group of 77 does not deliberate on matters on a

day-to-day basis; however, in times of "crisis" the Group meéts. At such ,

meetings the authoxr_has observed the Chairman of the Group of 21, on
g 2\\\\\ : P

L4

First Committee mafteﬁsd speak ‘not in the capacity as Chairman of the

[

F1rst Commlttee but as a member of the Group of 77 and Cha1rman of the

Camerooa.deleg@tlon. At the Ninth Session in New York the First Com—

mittee ‘encountered a deadlock over the question.of a blocking mlnorxty
ehe

< - 191 .- .
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in the Council wigﬁ peferéﬁpe to Article 161." The Council is of. tre-

—_— . ~ -

N - «
" D

3
E]

-
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+ i

mendous importance in the present Negotiating Text. It consists of 36
‘= . 1

3

members elebﬁed according gé a schemé so tomplicatéd that it ds increas-
. , .
ingly,.difficult to see exactly how the scheme would work in practice.

i

The, Assembly elects the 36 Council members, in order,. from the fogfow—

ing five categories of states: (a) four from ocean mining countries;

- ~ - - e

-y

(b)) four from countries that are consumers of minerals mined from the -
. . #
ocearis; (c} four from countries that are landbased producers of these

minerals; (d) six from developing countries and, (e) 18 from.countries

< » "

on-the basis of equitable geographical distribu%ion; The question of
- & * *

’l

-

required majority in the Council-is aboyt équal in jmportancé_to-that of
its ‘composition. The current text provides;, "All decisions on questions
_of.éhbstance shall be taken by a three-fourths majority of the members

present and voting, provided that such majorit§ includes a majority of
L) ¥
o . R 6 . .
the members participating in the session."  With all' 36 states voting,

this would mean that 27 votes could pass a measure and 10 votes could

*

block it. The United Sﬁgtes expressed concern with this formula, for -
fear that it may not be able to muster 10 blocking votes on an issue it

considered important to its interest. The U.S;lRepreséntative expressed

-

a desire to have a vote of five having blocking power.- The Group of 77

vehement1y~rejected the concept of veto, or a blocking mechanism. As a

member of this group, we see a blocking vote as being reminiscent of

that exercised in the Security Council of the United Nations General As-
- N -
sembly. We feel that it is time to.abandon‘agy voting formula that would

‘pérmit a single group of states to dominate thé Council or block its de- *

cisions.. Therefore, at a meeting called by the Grouﬁ of 77 about 26

'
~
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March, 1980, we solidly rejecte%%?ny informal sdgiestizn that 'called

=
> i

for the exercise of a blocking minority.’

=

Y

THE COMMON HERITAGE .FUND .- g

- -

i

v

. The Group of 77 gavé its u%guaiified support to the revised Nepal

pﬁoposal on the Common Heriéage Fund aéeintroduczi;ét the Eighth Session

d *

in New York, August, 1979. The Com;;n‘ﬂeritage Pund proposal was intro-

duced with nine cofspohéors: Afghaﬁéstan, Austriaéxgﬁi;;ia, Lesothoy’®

Nepal, Singapore, Uganda, Upper Volta and Zambia. Seventeen countrieg,

T e L )
including the important coastal states of Indonesia and Nigeria, peti-
S . -
tioned the Conférence President, H. Shirley Amerasinghe, to hold a de-

bate on the Common Heritage Fund proposal. "This debate was held dver

=
*

- 9 -

two days duriﬁg the final weék of the Session. Thirty-two delegations

spoke, 17 in favour and.15 against. Those in favour were Afghanistan,

- %_—_." -
Algeria, Austria, Bolivia, Camesoon, Cyprus, Greece, Israel, Lesothog

i

Mali, Morocco, Nepal, Sinéqure,.sﬁitzerland, Turkey,” Uganda, Zambi%.

1 . I

Thosé against were ‘Argentina, Brazil, Colombia, Ecuador, é1=SaISadoq,

+
-

Mauritius, Pakistah, Panama, Peru, Pértugal, Senegal, Somalia, Thailand,

Tunisia, Uruguay. It is_interestigg,to note that of the 15 that spoke

in opposition, 8 were from Latin America,which represents the hard-core
H . " \

s
*
3

opposition to the Common He;itage Fund proposal.7 .

-

Thé Group of 77 represents the world's poor and, as such, this

- -
-

Group is intent on forcing the developed states to accept ‘the New In-

~

ternational Economic qrder; they see the Law of tbe Sea Conference as\

~
- -

one of the greatest gna most pﬁinless opportunities for internhational

IS

justice that has ever existed or is likely to exist. The Group of 77

= -~

" has recognized the development potential in ocean wealth and the oppor-

wim
b R
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*" tunity which ocean wealth present§>io poor countries. through an inter- -

) ' '

natlonally controlled sea—bed mlnlng authorlty As Ma&rice Strong,

2’ i ‘f. 1

Founding Dlrector of the United Nat10n§ EnV1ronment Program, polntqg

* . 7

* ‘out, and as‘summarlzed.ln the Summary Record . ‘ -

It is. thexauthdr's belief' that tbe‘roie‘andwobjective§ of the Group of 7

... that the problem of Fe@—bed resources ralsed a

.critical’ questxon of equity in the relations between
" thé more- 1ndustr1allzeﬂ and the’ developing %,untrles,
0

as well as between coastal and shelf-locked for lapd- ;
locked states. Failure to create a strong sea-bed

‘regime WOuld lead to pre-emption of the lion's share

of the bemefits by those with the capgtal and tech-
notogy required, and ‘to an accumulation of new
pollution problems that would threaten in particular
those states least able to tgke,prqteotive measures.

The two-thirds of the world's population whose lives
were polluted by worsening poverty must receive their
share of- the benefits of exploiting the resources of
the oceuns; it was. not a matter of Charity but of
Equxty w8

-

Y
. 4

77 ceuld be best understood if the textsf‘or series of texts, of the

Proc§?§ipgs of this Group wére made available in this.manuscript. The

. . <

2, . .

writer, as a member of the Grenada DeTegatdion, had the advantage of

. b?ing ﬁresent\du}ing the_hereiggfter—mentienea deliberations of the

Group.

At its Mé}ch 16] 1979 meeting called by the chairman of the Group

>

S
,

.

3

of 77 Ambassador Setya Nandan of Fiji, it was dec1ded that the Group .

-

address itself to gEneral issuges such; as deep sea-bed mining, with a

view to héving adequéte—partfcipatiop by the devekoping states in the

mining of the resources of the dgép sea-bed, as well as substantial bene-

the developing\cqyntries.'fburipg the ;odyse of itédaéliberations, the

'
.

—

‘fiﬁ from these resources for all ménk;né —- but wi%h special emphasis on

v a7

Group also eiﬁ;essé& its contern as to the protracted nature of the

%

-
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Confe;‘e}lce.9 ‘(See Appf E for fuilhtex;.) N

=

"The Group also selzed this Opportunlty to outline 1ts pos1t10n
;—ol

Y

on the contemplated unllateral leglslé%lon on deep sea—bed m1n1ng by

E:l

- . ée .

the United States CpngngSs. The Group, of 77 categorically rejspted‘
: » [ p _\ « L8 _
the view that the enactment of unjlateral legislation has any basis

-

in international law. Thig contemplated legislative enactment by the

-

United States was-seén as a play to jéopardize the confernece and en-

danger the future of the entire system of mu{&iiggeral negotiations
*

10
under the ausplcés of the‘Unlted Nations. (See App. E for full text )

The‘Gréup of 77 met to review the work of the conference’ and to.

prepare itself for the next Session. It noted that a con31derab1eg§

amount of work needed to be done with respect to some of the key issues

< -

identified by the conference for its oyerall ppogrsss, with particular
re%erenbe to issuesvreratiné to the deep sea-bed mining. The Group
continues to be of” the view that 1t is fundamental to ag& agreement
that gh;re is adequate partlcléatlg; by the developlng states in the

A -

mining of the resources‘of the deep sea-bed as well as substantial bene-—
fit from those resources Tor}ﬂégmankind, especially for the developing

. s ’ - -t
countries. ’ ‘ v
. - .
AV

+

The Group hopes that’ the forthcoﬁing negotiations will, inter'alia,
concentrate on_the key issues relating to the sea—bga. Among these

issues are theksyst f exploitation and.the.relhted qqestions of the
validit&_sf'tﬁe enterprise, transfer of‘techﬂology; resource ;dlicy,

and the review olsqse relating to ths system, the financial arrangements
for'the mining of,th; rgso&rces of the sea-bed, and the powersi functioﬁs

and compensation of the institutiogs of the Seabed Authority. The Group




[

- States has, in fact; taken unilateral actiég. L - . —-

- a - ’
. . ) . - . : : - S
- s@, . L
‘ . & @

[ 4 N
also agreed(fhat’progress must also be made on outstanding, i$sues in’

~
~

areas other than sea-bed minfng which form bartjof the overail paqkagék‘

- . - .

of key issues before the conference. o

P -
= 3 hS

The Group of 77 directed its criticism™of unilateral 1egislative

-

action on sea-bed mining to the United Sﬁqtes of America. The U.S.A.
introduced legislation, styled Deeé Sea-bed Hard Mineral Act - S493.

=

The draft legislation in the Senate has been approved, while the House

of Representatlves vers1on (H R.2759) has pas;\&rfour of the necessary

five committees.. The blll has been delayed in _the House Forelgn Affalrs -

~

Commlttee since NOVember,_1979 atéihe request of the State Department

" It was. the consxdered opinion of the State Department that the comple— ]

-

tlon of negotlatlons in UNCLOS III onjDeep Sea—beﬂ Mining-was close and

N
-

Ithe issue was sen31t1ve enough that upsetting a delicate political bal-

ance by approving domeiygc legislatiion should not be risked.%l In spite
. . - £ I S ‘e .
of the moderating influénce .of ,the State Department on the administra-

tion, a few congresemen supported unilateral action by the United

States, pending the UNCLOS outcome. It is worthwhile that the United ..

z

Speaking in 1976, Senator Murphy (Democrat - IXng Island),:a key

.supporter of the legislation, said:

""Congress can no longer sit back and watch fhis
. erosion of our technological lead. We can no
longer sit back and watch the State Department
bargain away U.S. interests. We can no longer
sit idly and watch as secure sources of minerals -
evaporate before our eyes. It is time to act
- to enable ... the recovery of manganese nodules."12

-

The Group of 77 interpieted statements as above noted as a direct as-

—

sault on the "Common Heritage'" cohcept, and also as a systematic and
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_ Transfer of Technology - Suggested Amendments:

* - ! . = *
. ok
- % s .

o . »

* h . - L. Sy,
calculated move by the Unéged States to threaten and erode 'the future

of the éntire systeﬁ of mulgilateral negotiatioﬁs under the auspices of

the United Nations."13 Ambzssador Nandan of Fiji went so far as to‘term

- such contempia%ﬁd actions %% "illegal". It was felt by some members of

“the Carter administration that_the passage of unilateral legislation

-would serve to hasten procegdings at the Law of the Sea Conferencse;
. 2 :
this allegation was dismissed by the Group of 77 since ‘the Group had

always insisted on intensification of negotiations with a view to sig--
* - -

nature of the Gonvention at Caracas in the Spring of 1980 at the latest.

Y -
e

? ’“, TRANSFER OF TECHNOLOGY

The Group of 77 has rendered a number of invaluable proposals,
some of whichH have found their way. into the ICNT. The Contact Group

on First Committee Mattérs propoéed the following at the Eighth Session:

-

4(d) Redraft as £ollows: _ B

" The quélification standards shall require that every
“applicant shall undertake:

(i) (no change)

(iiy o "

(111) 1" 1 _ ! .

(lV) 1] 1
4 bis (a) " " - {

(i) delete ''non reserved" yJ/

(ii) redraft as folloWs: ) )
Undertake to use, in..carrying out activities in the
area, technology other than that covered by subpara-
graph (iii) only if he has obtained a legally enforce-
able undertaking from the owner of the technology that

r he will, if and when the Authority so requests, make-:
. available to the same extent as made available to the
contractor, to the Enterprise that technology under
licence or other appropriate arrangements and on fair
and reasonable commercial terms and conditions.

(iii) in line 4, delete "which he is legally entitled to

o

i

v
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By ,;ﬁ transfer“ and ﬂeplace by 'over which the contractor :
Tl -,  -has a pbwer of dlSpOSltlon" ‘

——

. 4 bis (b) ‘in the third sefitence, delete the ‘words’ following:
~ - neither party may', as well as the two last sen-
Bnces, and replace by '"within 60 days, refer the
matteéer to the Law of the Sﬁ% Tribunal for its ‘deci-
- - sion. If the contrattor .does not comply with -the g
- . dec131on within .a period (30) days thereof, the -
4¥;, PR contractor shall be liable to penalties with refer—
: : 3 ence to his principal ‘Gontrad¢t in accordance with
.- the prov131ons of Paragraph« 12 of this- Annex."

The obllgataon of the contracter specified in this
paragraph in respect of transfer of technology in-
cludes technology relating to the exploration and_
) exploitation of the resources of the area as well’
. as transportation and processing of mirerals re-
- covemed therefrom. 4 -

The Group of 77 has made a significant and worthwhile contribution

‘towards thg trahéfer agﬁ ééceQS%biiitgipf technology to the ﬁﬁterpriée.

Worthwhile gﬁﬁtribu%ions in reach&ng consensus on the folléwing subjects
were made: Tralnlng *of P;;sonnel éontrél by the\Aathority; Data Trans-
fer; gepreéy% Title toﬁginéréls; Traﬁgfer of R;ghtsJ etc. .The Group of

*

‘77‘6ertain1y hasima&e an effort to implement. the Principles of Equity
and the Common Heritage of Mankind in the seas. These principles were

never abandoned and, as a consequence, the conference was able to

&

achieve constructive results -and agreement on very difficult issues.

>
s - s
. - - .
14

. - * a A ‘ - -
/ : . FUTURE TASK OF~ LEGISLATQR§ L
7z L -

.-u;\‘

The future task of - 1eglslators 1n thelr efforts te embody in their
- g, - 0

respective’ nat10na1 1eglslat10n prpvl&ions of the treaty” text will not

a2z
t .

. 5 .
be at.all iasy CIt will PEquzre:a thorough and comprehenszve under—

standing of the jurisdictional distribution of powers between coastal

— . —

AN

states and the internationél community. Coastal states are glven 1egls—

-
- -

lative competence with varylng degrees of regulative exctuS1v1ty é
< .
<
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. . . : . ” - : -
. exercise of their legislative prerogative must be done in conformity .

" from which national legistation will be modelled.

accepted freedoms and to the restrictions, granted to foreign states

sive economic zone remained the high seas and, as such, subject to inter-

. R . [y
- o . LN
* Rl -
3 N - s -+
< - b ”
%% - - -

depending upon'the particular zone concerned. In some instances, the

. -~

Mith internationally accépted rules and standards. There ca%lbe little

- -, . .
. Houbt that the ICNT will act as a guide.and, indeed, the main source

o

=

- *,
¥ haks

F6¥ instance, national 1egiéiatiod‘on the térri&prial sea will
- . “ ,
- ﬁ - -
have to reflect, and where necessary conform to, the interpationally o

= .

vis-a-vis the coastal state. Countries whose national legislation dogg
}

not conform to the treaty's p;ovisionsaon the territorial sea will be i

-

" called ugo; by the international community to bring their legislation

in line with the accépted norm. .

Prior to UNCLOS III, coastal state Jjurisdictional claims were

generally restricted within narrow limits. This system was primarily’

*

evolved by the large maritime powers where interests were-best served

by ready access. The regime that was-traditiénally accepted for the

governance of. ocean space and resources was "Freedom of the Seas'.

[
UNCLOS III has drastically altered the old order. The Convention is

~

normally divided into two broad subject areas —- the part of the ocean:
and ocean floor lying within national jurisdiction,‘and the international

sea-bed aréa beyond. The water column and sea surface beyond the exclu-

nationally formulated rules and standards, whereas the area within na-

I

= N

tional jurisdiction concerned states. It is in this latter area that

states can exercise legislative competence with respect to: - .

=

(a) Rights apd obligations in the Exclusive gzgg;mic‘Zone;
(b) Continental Shelf;

<N

- 5 %
r x -
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(c) Maritime boundary del;mltation and settlement of dis-

-  putes; . )
T (d) Terrltorlal Sea -and Contlguous Zones; - . * . .t
(e) Reglme of Islands, . ) “. .

(f) Access of 1and}ocked states to and from the sea, and
freedom of transxt

"\

(g) Marlne scientic’ research- - (States 1nd1v1dua11y or L. .
States as a regional body); ’

T

(h)  Protection’'and preservation of the marine:environment.
States bordering enclosed and semi-enclased séas .should co-operate with
each other in advancing common:legislation, either on a regional or sub-

—_ - N -

regional basis. . ' .
giong

¥

Legislators in“the ?utgre will have to adopt a more international

approach since the states will not only have to consider their own na-

tional interests,but™invdriably the interests of a particular Qegion,
’ . . = . -

or that of the‘global community- at large. Matters such as marine

- ~

pollution, marine scientifc research, and fisheries management within.

the‘anea of natipnal jurisdiction do not respect politfcai boundaries.
Legislators will increasingly have to solicit 1nternat10na1, reg10na1
. or sub> regtﬁnal co—operatlon to better tackle and deal with the problems
‘that confront them in this area.’

- - . = ‘4
Legislators will also have to pay greater attention to designing.

- *

national 1egisf§tion in accordance'with inter-governmental, non-govern-

mental and United Nations related organizations, since these drganiza-

[ =

tions will have a tremendous impact in shaping the New Oqeén order. he

author particularly calls attention to such organizations as I0C, UNESCO,-
. ’
WMO, FAO, UNEP, UNDP, WHO. National legislation will-have to reflect

7 -
Y { - .

their presenee; it also will hayeﬂto:acknéwtedge‘their,jurisdict ng in

-

specific areas and their methods of ‘operation. Wy
£ . ¥ x - vy
. ey N N t‘; . (3;:‘ 5
The general basis for internatjonal co-operation was fdrnished by’
- ‘ S " : e
. B .
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i

4
the adoption of the_Aq%iog plan for the Human Environment' at the 1972
o .

+

United Nations Conference on the Human Environment at Stockholm and. the

subsequent formation of the United Nations Environment Programme as mo-

bilizer and co-ordinator of efforts at all levels to protect and pre-

serve the biosphere from unnatural stresses due to human activity

L4

Iegislators in the future will have ta forge some form of international

-

and, whenever applicable,- regional co-operation in order to ensure uni-
- hes =

formity apd consistency of legislation in this area .
The Caribbean Sea is an example of a regional sea where legisla-

~tion will have to be contemplated on & regional basis.

Article 123 of
the ICNT contemplates that states bordégzng seas such as the Caribbean

»should .co-operate with each other in the exercise of their reights and
,duties under the Convention

*
-
£

Dem i

t

AN .
The author can envisagedfgurgd%ﬁglnct areas where legislators in

the Eastern Carib%ﬁgn sub-region of Dominica, 8t. Lucia, St. Vircent

and Grenada can co-operate-in having uniform legislation. First, legis-
lation is necessary to govern the needgkand uses of their shoreline.
- . ’g\ . -
R If these people decide to exploit their shoreline for recr€ational
L P - ’

and conservatlon purposes, they will have to implement a Master Plan

.

*whereby areas will be zoned and d331gnated for specific uses.’

This pfag;
can be appllcable throughout the region, so ‘that certain areas .of the
- islands can baﬁde51gnated fbr’l_ = j C e _ % o
. ) {a) recreat;onal a;t1v1t1es and tonrlsm*
- (b)

- (e) garbageﬂalsposal and sewer treatment plants; ’
C(d) imarlculture and aquaculture

sand w1thdrawa1 for the constructlon industry;

<! =
- W

In addition common’iegl%égtive ehpctmepts with respect of setélng

-
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the Gulf of Mexico. Legislatons-in these dreas will sootier or later

- T <

-, ~ * -

=

!
~f
v

+ iy - _—

- P - —

catch Quotés, seasonal quotas.witﬁ respect to certain spﬂéies“of fiéh

<2

E] x .,

and: general flﬁberles management 1eglslat10n weyld be of mutual dnter-

est and benefit in thlS Tégion. The env1ronmenta1 effécts of popula—

.' ’ - E “ (3

tlon growth should be con31dered along w1th the 1ncrea51ng 1ndustr1a1

2
Fa - ne

and econom;c*dezelopment and attendant lnbrease An poIlutlon,* These

“ - [ 4 * 5

., factors represent seriops threats to the ecglogy of the Caribbean and

K

come to the realization that}g@ese probleﬁé can ley 6éteffectiyely

, BN .
L - . . e - L

_dealt with by co-operation and. uniformity of laws:.

L H -
H . ..

UNITED NATIONS ENVIRONHE@TAL PRDGRAMME‘

W

-

1. A Regional Approach to Marine Pollution Prob}ems

N
e . . : - N e
) S ¥,

U.N.E.P. is’a Unlted Nations organlzatlon that is actlvely 1nvolved

. LI
H

in regional marime development wark, It is partleulaglyvactlvq‘1n re-

£

glpnal seas progragmes d651gned to carry out env1ronmenta1 assessment

- L +

anﬁ managemen% tasks in elght reg10na1 seaq: the Medlterranean, the :

] ’ T ) ~ ~
Cafibbean, the Red Sea, the Persian (Arabian) Gulf, the Gulf of Gulnea,
tﬁé East Asian Seas, the Southwest Pacific andftbe Soutﬁéaéf Pécific.ls

%
1

H j =5 L s - : - N .
7 Th é;agency has a fund qhi&h*is_volunﬁarily supported by the mem—

| : .
bers of the United Nations to the extent of approximately $120-$130-.

miliion for a four-&eér period, so’that, of the average, 1t spends

somewhere in the v101n1ty of $40 milllon per ybar; 16 Unl1ke a nUmher

.\g
-

of other u. N, agencies, U.N.E. P takes a rather unique approach: to envir—

onmental problems. It-plays a catalytzc role in that it uses its funds

I3 - . B -
- ks

. ; ,;,_,“‘ Y -
largely to initiate programmes; however, once the pregramme.ls underway,-

u. N. E P. withdraws and moves to some other troubled spot.' @% a result

e

of this approach, U.N. E P encourages multlla}erally fun§§&;en&ggp?ises.

. 1 ] - o i !

i
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" The" fcrerunner of _U.N. é\? _was the 1972 Stockhoﬂm Conference on
B ;{ . . a Ty - e
the Human EnV1ronment Thls Conference recognlzed épe crltical state

EE
ooy »
. LN

of the global env1ronmen¢ and the need to.come to grlps w1th the\eon~

- 4

stantly ddterlonptlng 31tuat10nﬁ The obJectlve.of the Conference was to -

. * -

- formulate & strategy, for a sound global env1ronmental pollcy éncompass—
i.,
17

—> ing all aspects of” pollutlon aﬁd contamlnatlon of the env1ronﬁent 4

- . s
- I~

The Conference made spe01f10 mention of the .acute problems of enclosed’
- LT

-
?

L 'g -
and seml-enclosed seas, and 1mp11c1tly rndlcated that such problems
-7 . '?' - Nl

% . .
could be handled by sp801f1c Ercgrgmmes. U.N.E.P. came into existende

- - . ¢ .

%

e =

as a result of this Qonference and was structured to addrets itself ?p

24 - e i -
~ . » - .

2
H

~ -

PR

these specific programmes of closed and semi-enclosed seas.’ . .

a =

&
The first tlme that a reglonal approach in ‘dealing w1th c¢lgsed and

*

-

~

. 4
semi-enclosed $eas, was generally endonsed as to modus operandi of U.N. E P.

i +

- > -

H = &

was at the‘Seccnd §§s51on of the U.N.E.P. Governing Coun01l in 1974. _Jhe

% -~ @ *
Coun01l said, inter alla:‘? f x f'j -
S—— T . ‘ .o

', z =] _ * B -

~™ 1, Pr1or1ty shauld be glven to reglonal activities -

N —

with “the p0531ble establlshment of a Program

¥ . .

J o Act1v1ty Qenter in the ﬁeélterranean. )
- !""ﬂss )

5 "'*"5U,NEP should 'enc‘o&reg,e:‘ai'xd' support the preparation

~ -

i of regienal agreements and tonventions on the pro- o
’ ; h s, ., .

- €ectlongpf_spécif1c,bcd1es of water, -8 -
- P . - - - . ’ -

~re

[N

. . s . e z.
" To this end, U.Nﬁgmé. embarked ¢n its Mediterranean Progeam.’ This pro- =

E

. g}amméfwas a compPehensive package to deal with pollution in the Meditﬁr-

- rafean in an integrated manner. The package 1ncluded iegal, 501ent1flc

H =,

: .- V19 .
monitoring, and eco—economic developmert aspects“. The legal package

consisted of formulatxng a framework conventlon, attached to which would
- » ¥ — !‘)

be technital protocols.‘ The eonventlon spells out obllgatlons fqr co=.
\ - Shy i

operation among fﬁq states of the Meé?tegranean; however,,the g%st of thet

-
[ . -

4ot

= -
-
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4

d negulatlon and contrﬁigof the flow of pollutlon into the Carlbbean Sea.

k]
4 v s 2 -

) 20" L . .
matter rests Wlthln the pretocols. U.N.EZP; has met’with tremendous®

S,‘ *363 - - - - - . ™

success 1n'1ts attempts to clean,up thetﬁedlterranean.- As asmatter of ,

- .

fact, 1t is contemplat1ng dlrectlng 1ts energles to some othee sea. It

= e

is hoped that followxng a reglonal conference 1ﬁabrenada in the wWinter

Al
. 2"

of 1981, U.N.E.P. W111 be invited to partlélpate w1th oxher regional .

~ . ’ . EA
- ‘.

governments in the hope.of fln&xng a solution that would facilitate the =~

- “oF »

- '
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. INTERGOVERNMENTAL OCEANOGRAPHICCOMMISSION . :

I 3 - + =,
. . LI .

-

"The legal competence of “an intergovernmental orgariization is in- o

* * P £

L

. 4
* « .

. dicated by, its capacity to perform ass{gned-tasks‘and necessg£§ func-

tions. To have legal standlng, the organlzatlon must.be legltlmate. it )

s ]
N -

must be recognlzed by the 1nternat10nal’%ommun1ty of member states and

B M <3 2 5
empowered by . charter or other const1tut10nal instrument to perform cef—— -

% . 1S
ERE 4

tain functions necessary to the fulflllment of 1ts€§551gned,tasks and

— .

ggals. It is submltﬁed that the I.0. C. possesses the .legal competence .

- .~ -
- & » - [

to perform the functlons necessary to the fulflilment offlts stated

- . ,“f,-' . -7 -
- - [N R R
objectives. R e R N
. . o
- . e 7 . - - . L . H
‘Establishment of _.the I.0.C. - - A0, T e - .
N g » _ 1 ’ =t g‘%‘f

-

" One -factar that legltmmlzes aﬂ‘1nternat10nal organization 1s the >

- g,
. -

- *

nature of its beginnings. International organjzations are es¥ablished . -

- N !

by national goverhgents in two wa&s; _(I) by 1nternatlcha1 corference: .7 e
called for the express purpose,of creatlng a new, organlzation and, (27 :§%
- ‘u{‘% -
by dec131on of an existing 1nternatlonal beéy to establish a,neuéd?ganine .
. . . = .
zation. ' . - - AR
. - * ¢ & -
- The 1.0.C. is a UNEJCO_related organlzatlon and ﬂas establ;shed —_— . -
a X i -
pursuant to an International Conference on Oceanographigsgesearch (ECOR} =
- ! ' ‘f S - ‘j - :,: !
) - ‘}! — * ’ ] ; " ' ‘%ﬁ,s;
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. heTd in Copenhagen i;,JQGO'ahd attended by representatives of a number
- of nation statesjgﬁierested indmﬁgine science. Following the conference,

»
. -
Al hd v B .

- it was recommendg¢d that ah Intergovernmental Oceanographic Commission be

L4

: ' establ}sh€6d§§ihiﬁ UNESC%. This recommondaﬁioﬁ was introddced at UNESCO's
{ e '

Eleventh General Conference in November, 1960 gnd, with unanimous consent,

A the 1%0.cC. was.”legaily" established within UNESCO's Department of

21 ,
. . Natural Science. » ’ - . < }

¥

> ", . ", 1.0.C. develops, recommends and co-ordinates international pro-

2

#

T NP . . oy - .
grammes for further scientific investigation. 1In addition to its reglon—

¥

1a ‘ S~
al co-operative 1nvest1gat10n the organlzatlon is involved in global and

- [N
v »

1

regional ocean services, such as the tsanami warning system in the Paci-
- ~ . .

.
> . *e

R fic, and the Trainin YEducatéon and Mutual Assistance in the Marine

. A

»

s 3\ * i - - - . N
Sciences (TEMA) which ﬁas a primary function of marine science and
technology a351stance to developlng counffaes both 1nd1v1dua11y and on
4 . -

a group basis. I.O.q. is currehtly attémpting, in co-operation with

5 4 , -
forr

. U.N.E.P., to develop reglonal programmes based~on such models as: the

»

’

Baltic Sea Program hnd the’Mediterranean Program. ) . *
. ’ s < a
- Tée 1.0.C. has had oons1derable success in its Carlbbean reglonal
e -

s . programme through its .subsidiary IQQARIBE 22 ., The present I CARIBE sffort
* AN

-

o _ came about as a neshlt of a prev1ous seven-year trial 1.0.¢. programme
. . . - 7

called the Cooperatlve Investlgatlon ﬁg the Carlbbean g;ﬁ its Adjacent

gegloqs (CICAR). CICAR*met w;th ﬁqﬁzgmeasure of success in the reglon

T in that it §;B§1deé a focus o;t;asgne'research rn the ‘area with %he re- 2

LS b ""k

-

a

x sulting development of oceanographlc capab;lltles Ln many of the member
. 23 ' . e -
states, - . . . o .

- ™ - — - ™ e v, . - - -
. N ] . . L3R . ¥, s

. L _ " In 1975 in Mexico City, CJCAR mémber states véted urianimously to ~ N
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- request 1.0.C. to implément a éix—year trial effort aimed at developing -
a.permanent regional co-operative body which would work with the FAO

and with the Western Central Atlantic FiSheries Commission (WECAFC) in
vl ' 24 - :
developing regional programmes.. * 1.0.C. agreed to’ such a programme and,

in-March 1976, established a regional secretariat and convened a meeting

> of é'group of experts in Mayéguqz, Pue%to'Rigo to draft a li'st of region-
- 25
al programmes that such a body might consider,

-

Féllowing the CICAR

-

final symposium and subsequent meeting in Caracas, Venezuela in July,
1976, the new regional body IOCARIBE met to congsider programmes drafted
by the group. The impetus here was to foster projects wHich:were rele-

vant to the resource needs of the region and within the regional capa-

in countries lacking the necessary capabilities, IOCARIBE would seek to
{

implement training, education and mutual assistance. It is interesting .

»

to note that, under the auspices ;f I.0.C. in co-operation with IOCARIBE,
three programme areas have aéégloped: _ o
‘(a) A region-wide prograhme in Marine Pollution Monito;ing;

a(b); An Oceanographic Program ;n Support of Fisheries in the ‘

Lesser Antilles and Central .America;
as - .

{(c) A programme in Environmental Geology.26 .

Ay

: ¢
In December, 1976 a workshop was spopsored by FAO,.I0C and UNEP

» .

on Marine Pollution Monitoring, during which a regional plan was devegl-

oped for monitoring.pollution in the region. Eolld@ingﬁéhis workshop in

Trinidad, another on Oceanographié Progrghgérelated to fisheriés was
» i{ -
' sponsored by IOCARIBE in Martinique im November, 1977. This Workshop

S e, - . . ‘ . N “,—.——f——"’g
. definedi?ﬁ@ programmes in detail®™=_the first \\;elatgd to trap Tish-
- : J——ey —_ A

eries of‘ghe Lesser Antillgﬁldsueh’§§”§§;d in st Kitts, Dominicéégg%.

K [ AR
L/
*

bilities of the membe;'stateszlthoughthq prospect was envisaged whereby,

3

2
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Lucia,-St. Vincent and Grenada, and the second pﬁggramme related to ﬁhe

N

lobster fis?ery off the coast of Central America.
5 )

\ . N
A third workshop was sponsored by IOCARTBE in late-1978 in Trinidad
- ’ L4 .

- 7 5 A )
on the subject of marine ecology.ﬂdghis workshop -attempted to define the

project in either the -Gulf

2

- Is
the implementation of the above-mentioned programmes; not all states

The United States, the lafgest industrialized nation, is the only one

1
a
*

direct benefit to it. On the other hand, countries such as Mexico,

Colombia and Cuba, who are all influential member states because they

+ partigipate in all meetings, do not see their role as that of hélping
t

- The concept

-

other JOC interests in the Lesser Antilles or Central America.

-#
¢ At

+

of a regional approach to marine-related matters. in
the Caribbean is inevitagble and necessary.

and protection of critical fisheries habitats require a regiéna} approach

-

¢
=n research and in the protection and management of these resources. No

-

ong cobuntry tan preyide the financial support necessary to imple

ment re-

*
L3

« gional projects; however, there is some promise-in this ﬁegard since a
humber of countries already have confﬁibuted to the IQC trust fund --

-

e.g. Venezuela $50K, Panama $2K, Mexico $4.5K, the U.S.A. $25K (for'
participant travel and workshops).

In addition, Trinidad, ‘Costa Rica, *
the Netherlands and the United States have either supported~salari§§ of
the Regional Sécretariat or services to it.%8

-

+

D
e

However, the 1979/80
Regional Secrétapiat forecasted $305,500 as being.necessary to conduct

-

-

elements of the programme and develop more detailed plans for a pilot

of Pana, off. Costa Rica, or in wateps off
the Dominican Republic. Although a numberio% states are interested in

that may be able to financially support a programme that may not be of

b
The exploi%ation of fisheries

s

stand to benefit equally from them. This raises the queétion of funding.



these pro@rammes; whgrea5v0n1§h$139,97d could(:; identified.29 Funding

. marily concerned with acquiring data on the conservation and presé¥vation

<7 o ? = ) - . -.
will always be a p;oblem.with such regionégéprpjbcts; nevertheless, it
. , & ) AN .

is hopea_that the need will transcend difficulties and.that marine re-

’ ¥ -
]

2. . gt ; " L . ‘ . 30
gionalism will come cleser to being an existent fact in the Carihbean.

-~

A

’ * - » ¢ * —g

L . C )
WORK OF:FOOD & AGRICUBTURAL ORGANIZATIONS ' -~
A IN ATD OF, MARINE RELATED MATTERS =~ {

-

~  Within the Uﬁitéd Nations Ey%tem, the FAO, IbQ and UNEP are the

major marine regional actors. - Under FAO auspices there are eight re-

& ¢ 3
-
)

gional fisheries commissions and councils, to which over 80 developing
= ‘ 31 [ . . -3
Two of these ‘commissions are concerned with inland’
Y . \ 1 N
L4

countries belong.

e

(fresh water) fisheries. Although the fisheries organizations are pri-

-

of figheries stocks within their geographical areas, and with the gradual

1 R ’

developméﬁt of sou?ﬂ/managemen% practices, they also have an important .

o

' role in expanding and improving the fisheries infrastructures, including

A
are shared<ﬁy a number of countries, including the international communi- "

4

‘ \ 32 - :
harvesting, processing and marketing of catches. . To promote these ends

v
N -

the local or regional organizations attempt to solicit funding for their
. R . . .

respegtive projects. .

»

> . . .
FAO interest in marine regionalism is perfectly understandable 'in

view of the nature of fishery resources and the fact that these resources

&

+ -

=

ty if one considers thefisheriegsii;ources of the high seas. As early

as E%é%? the first attempt was ma y FAO to form a ﬁegional organiza-

£

: . . i e
tion, the. Indo-Pacific Fishery Council. This body, with 19 member na-

é{,‘ﬁ.% -,
\E

tionsgyis still in existence.33. This Council f‘uhctioned, more or lessr,

-

like a kind of fisheries Scienée“club, meeting once .annually to discuss

b3
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matters of general iﬁﬁoitanée. These forums were not particularly con- -

4 ~

« cerned with development, and management of the fisheries resources in any

real sense. ‘It was not until the decade of .the 60's that reptonalism

assumed. added imporfaﬁbe and the concepts of.development and management -

s

were emphasized. Thus, <ih 1967, another regional commission, this time

L4 = . - .

s .
— the Indian Ocean Fishery Commission (IOFC) was formed. This body now

. has 36 members and is primarily concerned with management of the resources
in the ocean. By 1969, IOFC aligned itself with UNEP on a regionai pro-
ject fonﬁshe Indian Ocean, establishing a pattern that was followed by

other FAO Commissions in the Souyth China éea, the Caribbean, and the

>

West Coast of Afr'ica.34 This-aligngg?t of UNEP/FAO has been a healthy

alliance for the purpose of funding and for assuring tggﬁuniformity of ;7

A

t

L )

¥

&

. projects. Most of the activities funded by“UNEP prdjeéis‘are develop-
¢ . B . T -t ? e
. ment briented, such as stock assessment, statistical advice, management

o

5 -

- ’ techniques. _Both the IPFC and IOFC have since formed tﬁna_ménagement

comnittees to lookzat:a multiplicity of factors, including stock assess-

ment and related statistical néeds, as a matter of priority before any

F

specific management measures are introduced.

, - The FAO Caribbean arm is Ealle@ifhevWestérn Central Atlantic ~
e Co e -
Fisheries Commiss¥on (WECAFC), with activities extending to both the
& _ Caribbean Sea and the Gulfjof México. States bordering these two bodies
. + . % =

< of water constitute the great majority of WECAFC membership, The WECAFC:
- A -g -

-

. . < . . o -
can therefore be considered the regional organization responsible for

. * . . .
* ' 4

»”

i . . 5 < 3 ' c s o * * . i - .
C co-ordinating the management, ceonservation, exploration 4¥nd exploita-
: . %

+
e

an” tion of the living /resources of the seaf35 WECAFC was established in

f
e 1 . .

Session of ithe FAO council.® 1ts membership, open to

3 v

. ' 1973 by the 61s

~ N =
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~all FAO membgé§ and associate members, inclydes 22 countries: Bahamas,

Barbados, Brazil, Colombia, Cuba,-France, Guatemalha, Guyana, Haiti,

Jamaica, Japan, Republic of Korea, Mexico, Netherlands, Nicaragua, Pana-

ma, Poland, Spain, Trinidad and Tobago, yniféd Kingdom, United States,

%§\&; v and Venezuela.37 . o )
- v . \i ~

Y
™~ The conservation and management objectives of WECAFC include the

. . following: .

-

- Promote and assist in the collection of national statistics

and biological data relating to fisherjies in generai,’and

~ * the shrimp fisheries in particular, and, to provide for the ’

. . 7. . .
compilation and disgemination of thiese data on a regional
. / Fiel P
basis. 4 . - 4
A B
Ey } = o ‘.; ﬁ

b

oy

e -

= > e - %
= R

&2 T -

S - Fa0111tate the co-ordination of. national research programmes

M*' E
Nx‘

and promote, where approprlate, the standardizatioh of re-

-

search methods.

-
S

. Promote the interchange of information relating to the

fisheries of the region. to-

Promote and co-ordinate, on a national and regional basis,

studies of the effect of the environment and of pollution on
. fisheries, and studies of appropriate methods of control and

improvement. | ) .

€

Understanding of the status of the stocks of the reglon and
development of an appropriate statlstlcal base and pFOV1d1ng

these key elements in conservatlon and m nagement. y

The WECAFC recently became involved in a UNDP/FAO Regional Fisheries

/
Development Project, with headquarters in Panama. This project is de-

LY

- signea to accommodate a number of developmental objectives, inter alia,

£He development ®f aquaculture and -stock improvement, the establishment

of national or regional institutions for educating and training nationals

in marine resource management, and to fuﬁfﬁer assist member governments

-]

A ) * =
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in establishing national policies for the development and uti-lization

« . . f 4 7 ;

of the reserves consistent with national objectives, and the conserva-
. ; - B B

- " Y-

tion and improvement of these resources. e

¥

o~ Lo -

. ~
It must be notggl, however, that the resolution of regional fishery

—

’problemg for improved conservation and management and the utilization of

£
-

the fishery resource of, the region’ will require adequate funding. Thé

Eal

I0CARIBE and WECAFC are not adequately funded in light of the tasks
- 9 4

they are called upon to perform. Fisheries regionalism in the Caribbean
‘{ =

ﬁ’,— s ® i"f'

a

»mk&w "

K

must succeed ;g ithe marlne res%pre@s of the area are to be sz§Served and

-,g o x =Y B

. T
effectively mdﬁéged. The importance of regional arrangements under

which countries collect data-and pool their scientific information and

-

expertise hardly needs’ stressing. All coastal states, and especially

those with, at present, limited scientific capacity, can benefit from

studies carried out through regional bodies. The role of FAO and its

-
¥

affiliate bodies im establishing a framework for national managemenf

vy, .
and optlmum utilization of the fishery resources can be 1nvaluableu.f X
T AN Y ;;i:; & el 7 I
-2 e : %o & i
o3 Fiu A5 3 =

2, A Conﬁgrted Approach for the High Seas

The important §;22ct of the exclusive economic zone concept .is

%?d{/;aluable ocean resources -- i.e. fish, etc. -- are removed from

A . -
hitherto high seas jurisdiction agg placed under national control. The
b X : :

solution to the question of the Eeep sea-bed also involyes_gemoving it
from the '"free for all" and placing it ugder {nternational control.
There are billions of téns ofd"manganese nodules" lying on the deép
sea-bed of the Pacific, IndiaasaﬁgﬁAtlantic Oceans. Already many firms
in a number of countries (United. States, Japan, Federal Rep&ﬁllc ‘of
Germany, Unlted Kingdom, the Nethe;lands and Canada) have spent. many

" '

% ~—
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millions on research and development and have.formed feur’mEjor inter-

national consortia committed to joint commercial ﬁining operatjion. The

Group, of 77 has been fighting hard to gain eontrol of the Internatxenal

Sea-bed Authority, which is to manage ""the are?" It is in the First

R

-

Committee that the battle 11neé’between rich andppoor countrles are

«

most clearly drawn, and it is indeed on this issue that the Conference

could succeed or-fail. The poor countries see the Authority and its

activities as an importaht device for achieving a New International
L

s - -

' » B ‘%’? - T
Economic Order, reducing the gap in economic and political strengths

between rich anq‘poqr. The rich countries centinue to figﬂt, to avoid
. - - J

the poor gaining any significant advantagej; consequently this area of

deliberations rekain thorny. There are still sh;;;’disagreemeﬂﬁs over

such matters as control of marine scientific researcgﬁln the sea; prlce

and production«c&htrols of theminerals;“particulgrly thoser whigh may

-
==

compete with the ‘exports of developing country lana—basedsgroducers;
™~ L . - - -

the distribution of benefits from mining operations among the Authority,
The miners and the international community; dispute settlement; and the

machinery of the Aethority itself. -

¥

-

In recen£ negbtiations, much emphasis has been placed on building
] % v . Y "
the financial and technological capabilities of the Authority and its
. N B 4
Enterprise so that operations ¢an commence-as early as possible and
. ‘

c@ntinue to' keep pace with thé .operations of other entities.
-~ = -
"With respect to special rules and procedures, a simple major;%y is

required to adopt a substintive decision in a cdhmittee (the first sf%p),

% B —
=

and a two—thirds majority of ﬁgpse present.and voting is needed in the

Plenary, prov1ded that. that maJorlty includes at least a maJorlty of

= -

states part1c1pat1ng in the Conferenee

- -
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appended to the Rules of Procedure- .

o
-

The "gentlemen's agreemgﬁt” is

in these terms: ''The Conference should make every effort to reach

w

agreement on substantive matters by wa& of consensus and there shoul

N, s
LY

4 N ‘ .
be no voting on sueh makters until all efforts at consensys have been

exhausted."

7

CONCLUSION ‘

The continuation of the Ninth Session of the Third United‘Naticns

‘Law of the Sea, Conference begins in Geneva on or about 27 July, 1980:i~;
" 1
L2 d
A revised text was compiled and submitted to respective governments

following the end of the first part of the Ninth Session. ?his revised

,text will be the basis of discussion at Geneva; it is hoped that con-
sensus will be reached, followed by a signing ceremony in Caracas,

Venezuela in 1981, thereby marking the establishment of a new law for ’
o ) i
i;?€ﬁ§}§pa.

>

LN
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-E

. “There is one very important observation that one can make about
= N ‘L

<t - -

~

P 5 . . ,
* the entire conference from its inception, and that is its determination

#

to foster mdére co-ordination of ocean uses and resources. . -

- - /‘ .

- The 200-mile zone is now conceived as providing an opportunity to

nationalize marine activities. Some writers refer t¢ it as a multi-

= - -
-, -

purpose, pulti-functional zone. Others refer to it as a zone warrant-
g : 0
. - . 3 .
ing effective and national resource management. S Preseqnt, conflicts of
T —_ ¢ .. e v
use are apparent —— oil rigs hindering fishing and navigation, dredging

-

¢
interferimg with fisheries-and coastal amenities.’

4

States will need, now more than ever before, the technical and

13 -
; -

scientific gnow—how in order to determine the value of all oce Tyelated
. -

-

activity and to make policy decisions which will, in the final.éhalysfs,

- . v
* -

\ . . )

hd 1
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' D -
¢ . involve choices and trade-offsjbegween alternative uses. ! .
T . The need for regional and sub-regional co-operatiom in many: areas,
- el I

particularly in fishery and pollution matters, g%\pﬁéggcing some co-

A

R
+

ordinating efforts. Among world-wide bodies, tﬁ%jﬁﬁited Na%ions and -«

.

many of its specialized agencies can be expected t¥ adopt their policies

./_;a aﬂdﬁﬁrogrammes to accommodate the requirements of the treaties and also
the needs of developing coynfries in their new economic zones.__, .

.

- . - *
The Third United Nations Conference on the Law of the Sea has not

Lo d
N

..

yet taken a vote on a trg§€§'éﬁbject; the "gentlemen's agreement' has

- . 1 % - * o
prevailed. However, the long and protracted stage of informal negotia-
. tions has drawn to a close. By July, governments will be requirea to
debate certain ‘aspects of” the Qoﬁvention that are unsuitable to them.

. It is at this meeting, more than any other, that the fate of the Con-

ventiongwill bg decided. - _ v a

Ll

o

:
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Bases of Discussion: . *

?

A state poésesses sovereignty over
a belt of sea round its coasts.

‘This belt constitutes its terri-

torinl waters.
¥

> M '

The ;%vereignty of the coastal

" state® extends to the air above

its territorial waters to the
bed of the sea covered by those’
waters and to the subseil.. - )

. %

-

s

Bases of ,discussion: .~ .

The breadth of the territorial
waters under the sovereignty of
the coastal state is three miles.

Nevertheless, the breadth of the
territorial waters under the
sovereignty of the coastal state
shallk, in the case of the states
enumerated below, be fixed as
follows:

On the high seas adjacent to its’
terrltorlal waters, the coastal
state may exercise’the control

necessary to prevent within its —

territory or territorial waters
the infringement of its custom
or sanitary regulations, inter-
ference with its security by
foreign ships. Such control may.
not be exercised more than 12
miles from the coast. #

=
- ~ -

~ 226-
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" 1. The territéry of a state includif//

-

a belt of sea described in this
convention as the territorial
sea; sovereignty over this belt
is exercised subject to the con-
.ditions' prescribed by the pres-
“ent convention and other rules
of international law. :
- v, C
2. The territory of the coastal
“state includes-also the air
* space above the territorial sea,
as well as the sea bed and the
subsoil.
convention prejudices any con-
ventions or other rules of in-
ternational law relating to the
exercise of sovereignty in these
domains. )

Conference Draft:

NO AGREEMENT.

"NO AGREEMENT.

NO AGREEMENT.

y

Nothing in the present




APPENDIX B -

- DEFINITION OF THE CONTINENTAL SHELF IN ICNT

+ ARTICLE 76 .
1. The continental shelf of a coastal State comprise§ the

sea-bed and .subsoil of the submarine areas that extend beyond its’
territorial sea throughout the natural prolongation of its land terri-
tory to the outer edge of the continental margin, 6r to a distance of
200 nautical miles. from the baselines from which the breadth-of the
territorial sea is-measured where the outer edge of the continental
margin .does not extend up to that distance.,

4 2. . The continental shelf of a coastal State shall not ‘extend
beyond the limits provided for in paragraphs 4 to 6. -
3. The continental margin comprlses the submerged rolonga-

tion of the land mass of the coastal State, and consists of the sea-bed
and subsoil of the shelf, the slope and the rise. It does not include’

the deep ocean floor with its oceanic ridges or the subsoil thereof.

4. (a) For ;¥;?purposés of this Convention, the coastal® State

shall establish the outer edge. of the continental margin wherever the
margin extends beyond 200 nautical miles from the baselines from whlch
the breadth of the territorial sea is measured, by either: -

(i) .A line delineated in accordance with paragraph 7 by
reference to the outermost fixed points at each of
. whlch the thickness of sédimentary rocks is at least
. 1 per cent of the hortesé-d&;iznce from ‘ point
- to the foot of the \continentalslope; or,
T (id) A line delineated in accordance with paragraph 7 by
- reference to fixed points not more than 60 nautical-
miles from the foot of the continental slope.

(b) In the absence, of evidence to the contrary, the foot of the

continental slope shall be defermined gs the point of maximum change
in the gradient at its base. :

» 4

. 5. The fixed points comprising the line of th@%outer limits
of the gentinental shelf on the sea-bed, drawn in acconﬂance with
paragragﬁ 4(a)(i) and (ii), either shall not exceed 350 nautical miles
from the baselines from which the breadth of the tern;torlal sea 1is,
measured or shall not exceed 100 nautical miles from the 2,500 metre
1sdégth which is a line connecting thedepth of 2,500 metres.
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6. Notwithstanding the provisions of paragraph 5, on submarfggff

ridges,; the outer limit of the continental shelf shall not exceed 350
nautical miles from the baselines from which the breadth of the terri-
torial sea is measured. This paragraph does not apply to submarine
elevations that are naturai components qﬁ the continental margin, such
as its plateaux, rises, ‘caps, banks 9nd,spurs.
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7. The coastal State shall delineate the-seaward boundary of
its cpntinental shelf where that shelf extends beyond 2Q0 nautical miles
from the baselines from which the breadth of the territdrial sea is
measured by stralght lines not exceeding 60 nautical miles in length, .
connectlng fixed points, such p01nts to be defined by co—ordlnatesnof
latitude and longltude : -

8. Inférmation on the limits of the continental shelf beyond
the 200 nautical mile exclusive economic zone shall be submitted by the
coastal State to the Commission on the Limits of the 'Continental Shelf .
set up under annex II on the basis of equitable geographical represen— 4
tation. The Commission shall make recommendations to coastal States
on matters related to the establishment of the outer limits of their
continental® shelf. The limits of the shelf established by a coastal
State taklngimntoﬁaccount these recommendatlons shall be final and
binding. " }

-

3

9. The coastal State 'shall deposit with the Secretary-General
of the United 'Nations charts and relevdnt information, including geo-
detic data, permanently describing the outer “limits of its continental
shelf. The Secretary-General shall give due publicity thereto.

4 P

- ¥

10.~ _The provisions of this article are withput prejudice to thé
question of delimitation. of the continental shelf between adjacent or )

- opposite States., - )
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. APPENDIX C ~ . ‘
. .

ICNT, ARTICLE 7: STRAIGHT BASELINES . o . .

[ A

-

{. In localities ‘where the éoastline is deeply indented and cut into,
or if there is a fringe of islands along the coast’'in its immedi-
. ate vicinity, the method of straight baselines joining appropriate
points may be employed in drawing the baseline from which the
breadth of the territorial sea is measured.

2. Where because of the presence of a delta and other natural condi-
tions the coastline is highly unstable, the appropriate points
may be selected alonf the furthest seaward extent of the low-water
line and, notw1ths$and1ng subsequent regression of the low-water
line, such baselines shall remain effective until changed by the
Coastal State in accordancg with this Convention.”

3.. The drawing of such baselines must rot depart to any appreciable
extent from the general direction of the coast, and the sea areas
lying within the lines must be sufficiently closely linked to the -
land domain to be subject to the regime of internal waters. !

4, Straight baselines shall not be drawn to and from low-tide ‘eleva-
tions unless lightholises or similar installations which are pri-
marlly above sea-level have been built on them or except in'in-
stances wher€, the draw1ng of baselines to and from such elevatlons
has received general international recognition.

5. Where the method of straight baselines is applicable under Para-
raph 1, account may be taken,ﬂin determining particular baselines,
of economic interests peculiar to the 'region concerned the reality
_and the 1mportance of which are clearly ev1denced ‘by a long usage. .,
L
6. The system of straight baselines may not be applledﬁﬁ; a State in
*  such a manner as to cut off from the high seas or the exclusive
economic 20nefthe terrltorlal sea of another .State.
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APPENDIX D s

* -
e

' ICNT, ARTICLE 10: -BAYS * ’ SRRy \

==t

This Article relates only to Bays, the coast of @chh belong to a
single State. .

A;For the purpose of this Convention, a Bay is a well-marked indenta-
tion whose penetration is in such proportion to the width of its

mouth as to contain land-locked waters an® constitute more than a
mere curvature of the coast. An indentation:ishall not, however,

be regarded as a Bay unless it{ area is as,large as or larger than
that of the semi-circle whose diameter is a line drawn across the

mouth of that indentation. X - .
&
For the purpose of measurement, the area of*an indentation is that

lying between the low-water mark around the shore -off the indenta-
tion and a lihe joining the low-water mark of its natural entrance

_points. Where, because of the presence of islands, an indentation

has more than one mouth the semi-circle shall be drawn on a line
as long as the sum total of the lengths of .the lines acrosinthe
different mouths. Islands within an indentation shall be Included
as if they were part of the water area of the indentation.

If the distance between the low~water marks of the natural entrance
points of a Bay does not exceed 24 miles, a closing line may be,
drawn between these two low-water marks, and the waters enclosed
theéxegby shall be*considered as internal waters,

Where the distance between the low-water marks of the natural en-
trance points of a bay exceeds 24 miles, a straight baseline of
24 miles ghall be drawn within the Bay in such a manner as to
enclose thd maximum area of water that is possible with a line- -
of that len h.

The foreg01n provisions do not apply to so-called "hlstorlc” Bays
or any case where the system of straight baselines provided for in
Article 7 is applied. ’ .
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- APPENDIX E

-

Statement of the Chairman of the Group of 77’ (Ambassador Satya Nandan of

Fiji) Declaring the Position of the Group in Unilateral gtg;slatldn on

Deep éea—bed Mining -

-

"The Group of 77 is firgly of the view ‘that the Declaration of
Principles Governing the Seafbed and Ocean Floor and the .Resources
Thereof is decliéizfry of ofistomary international law. It believes

‘that all activities regarding .the exploration and exploitation of the

resources of -the Yeep sea-bed and other related activities can only be
carried out legally if governed by the international regime to be es-
tablished by an international treaty of a universal character generally
agreed upon. Consegdently, the Declaration clearly.makes illegal,- as
being ‘contrary to customary international laW, the carryfng out of such
activities prior to the establishment of supﬁ agreglme whether or not
ch activities are sought to be regulatéﬁ*by'fhe‘natlonal legislation

'1Hf one or more countries.

-

At a time when states are engaged-iﬁbse;ious and productive ne-

\\\gztiations at the Third United Nations Conference on the Law of the

a, and agreement on an international regime appears to be within
reach, the action of some states participating in the Conference, in
preparing national legislation purporting to authorize deep sea-bed
mining on a'unilateral basis, is not only illegal but also does not
conform to the accepted principles and ethical standards of the partles
to international negotiations. It is designed to frustrate the efforts
of the international community to reach general agreement on an equi-
table regime that would benefit mankind as a whole, and the developing
countries in particular. . -

-

The Group-of 77 categorically rejects the view that the enactment
of unilateral legislation has any basis whatsoever “in international law.
The ermactment of such Tepislation will undoubtedly poison the atmosphere

,of the negotiat}ons and would, most probably, lead to a breakdown of the

Conference.

A
-

TH& responsibility of ‘this consequgnce must lie squarely on those
who are deliberately attempting to pre—empt the results of the Confer-
ence. Th® frustration of the Conference, through the calculated act of
a group of the industrialized countries, places in jedpardy not only

law of the sea, bgt also endangers the future of the entiré\system of
mu}tllateral*nego atlonsﬁégder the auspices of the United Natiens.

“the substantlaf'results achleved;by this Conference 1n‘6th§i:;reas of

The undue haste with which certain of the industrialized couq}rieﬁ
rush to utilize their technological advantage to grab the resources of
the common heritage is yet ang}her example of the insensibility of these
states to the ever—widgnfbg edonomic gap between the developing and the
developed world, and the legitimate demands of -the developing countries
for an equitable share of thééweéith of this planet.
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“

eignty or’ sovérelgn rights by any state and, accordingly, bzlateral
of rights in the area.

e sea-bed area-is not subject-to appropriation or the exercise of sover-"

Ieglslatloﬁ cannot serve as a legitimate foundation for the acqulsltlog

whatdgoever to mlne any part of the 1nternat10na1 sea—bed area, and that
treaty under negotiation.™

obtain authorizations to mine the deep sea-bed under unilateral legis-
consequently no such right will be recognized in “the 1nternat10na1

Investors and mining companiés which intend to
lation must take notice "that such legislation cannot ¢onfer any right

ported authorization would be open
priate forum within any jurisdicti

Any activity by a company undep such pur-

o challenge at any time in an appro-.

¢§ in which that company has ‘assets.

And it is open to the members of the international communlty to take
. such other measures as may be approprlate "

.
.
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The Declaratlon of Principles unequlvocably,asserts that the deep
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R DE&:LARATI‘(}& OF, PRINCEPLES GOVERNING THE. SEA-BED AND THE OCEAN FLOOR,
o * ' : e
; & Y.
e ANB THE: SUBSDIL THEREOF, BEYOND .THE LIMITS OF NATIONAL JURISDICTION
G q‘? N - 0)5 ¢ - . - :" & . . . . Y .
ig ,;' -' i o . er -, ] Q ' C x_r,;; - . .
IR UN GK;QHERAL ASSEMBLY RESOLUTION 2749 (XXV), 17. DECEMBER 1?70 .
el .o a'i;, ::“ LN e ' . :
) [ . o ' B
o " g?ngeral Assembly, Recalllngflts resolutions 2340. (XXII1) of .
. 18 December 1967, 2467 (XXIIT) of 21, Decembér 1968 and 2574 (XXIV) .
. . ﬁ:%’ _ of 15 D}cegﬁé§ 1969, concerning the area to which the\title of the
; .7 Yitem refers,® 1. = , S
A 5, ot ﬂAff& Lng that there is an’area of the sea—bed and the ocean
o ) - . .. 0 1 N >
A floer, ané the subsc'l thereof beyond the limits of natlenal— !
; - A ;; - Qurlsdxction, the prekise limits of. whidh are yet fo be determined,
st “;“_ Recognizing that the ex1st1ng legal regime of the hlgh seas
|8 - _.e.; ° = R .
. T d@es notﬂprov1ée §ubstant1ve rules for reguiatlng the expkaratlon
" f-‘J;_ . ef'the aﬁeresaldéarga and the exploztatlpn of its resourcgs'
e e Convmced that the aréa shall be. reseryed exclusively for - )
- peaqeful purposes pﬂd fﬁat‘the exploratlon of the area and‘ihe ex-
Jo S RN -
L - ploltatlgp of, its® reseurcé% shall be carried out for the benéflt
o S of manklnd as a whale, o o o~
o - ) Belzevzng it essentlal than an lnternatlonal reglme applylng
T S to ‘the area and’ its resou?ces and’ 1nc1ud1ng a§proprlate international
;’ : - :=~mach1ﬂery should be estagfashed as soon\as p9351b1é; ’ oo
. A i ] , . - .
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Bearing in mind that the development ang use or tne area anu,

- its resourcgs shall be undertaken in such a manner as. o foster the
; _ e

rs

healthy development of the world economy and balanced.grgyth\gfrinter_

-

’ . ‘i .
any adverse economic effects caused .
-

national trade, and to minimize

»

" by the fluctuation of prices of raw materials resulting from such ¥

-

“activities, ) - ) i

Seéemély.declares that: »

11. ;The sea-bed and ocean floor, dnd gpe gubsoi& thé%éof, beyond
the limits of national jurisdiction {(hereinafter referred to as the

v

area), as well as the resources of the area, .are the compmon heritage
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2. The area shallﬂnot‘be éubject to appropriation by ahy means by

States 6f persons, natural<or jurfdical, and no State shall claim or
e / i ) .

i *

exercise soggreignty*dr sovereign rigﬁhzfover any part thereof.
e .
s N - )’

w7 R
3. Nocggdﬁe or person, natural or juridical, shall claim, exercise

LI R .

Lela . ' . . .
or acquire“rights with respect to the area or its resgurces in- “

compatible with the international regime to be established and the~
; ~

-

) ffppincipleé of this Declaration.

4. All. dctivities negar%ﬁng the'gxpldration and exploitation of

"~ the resources of the area and other rélated activities shall be

R o - . - L4

géve%ned‘by'ﬁhe’internatiopal,regimé'to be -established. .
¥ 2 8 N . .

=

e ’ .
5. Thejarea sﬁgll he open to useaexclusiGely far pgaceful purposes

'
L4

© by all States, whethef coastal or land-locked without discrimination,

t

. - . © . . . :
+ in accordance with thealnternat1ngl regime to be established.

+

s ot -7 -2
3 = 2 A
' 23 . A , B \ .-, .
-3 EY ’9\:;* . " = ‘. 7
B s i
- . E 2 R
* - & B % . ’ . S
. € s~ e @ - 234 -, . -
L]
- . & >
% . " L
4 5
- - ~
. 5 " = ;.

-



i

6. States shall .act in the_area in accordance with the applicable
principles and rules of international law, inclﬁding the Chagter of

the United Nations and the Declaration on Principlées of Intérnational

kY
-

Law concerning Friendly Relations and Co—pperation’among ‘States .in
~ .

-

i

accordance with the Charter of the United Nations, adopted by the °
General Assembly q2}24 October 1970, in the interests of maintaining

international peace and security and promoting international co-

operation and mutual understanding.
i “ - :

. i
14 . . ]

7. The_ exploration of "the area and the exploitation of its re-
sources shall be carried out for the benefit of mankind as'a whole,

irrespective of the geographical location of States, whether land-

&

locked or coastal, and taking into particular consideration the

H

interests and needs of the devéloping countries.

@
:

8. The area shall be reserved exclusivelyﬂfor peaceful punpoées,

%

without prejudice- to any measures 'which have been or may be agreed

upon in the context of international negotiations undertaken in the

A

field of disarmament and which may be applicable to a broader area.

One or 'more international agreements shall be concluded as soon as
. A T ey

- . . - . A Iy
possible in order to implement effectively this principle.and to

constitute a step towards the exclusion of the seé;@%d, the otean,,‘
‘ L3 . : . .
. ¥ -
.Aggf floor and, the subsoil thereof from the arms race. -. . ~ e

=
- -

' ;’ L3 -
S On the bgsig of the principles of this bPeclaration,
Pl

“an inter-
. LN e . L : .
national regime ¥Pplying to the area and its resgpurces and including

appropriate international machinery to gibexeffect to éts provisions -
shall be established by an international treaty of a universal charactép, ¢

o - . - .
= - IS
‘Q . = - “ t . v -

ot
»



»

1
S

¥

-

r

.

™~
&

. oz~ s I - .
Lien . ;'x * P - -~ v .-4‘ £ e n
.*ehannels; ..} ‘ .
A ! S,
£

1]

geherally agreed uponX The A%gime shall, inter alia providé for
. - S ] : merate

. o B . - .. I
the bngsrly and safe development and rational management of the area:
t / . . A A N

. [ ' [3 . 4 * ,
and” its resources and for expanding opportunities in the use theré&of,
b [ 4 *
and eh8ure the@pquitablé shafing byaStates in the benefits derived

@

‘therefrom, taking into particular considqra?ﬁon the interests and

needs of the deyeloping countries, whether land-locked or coastal.
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10. .States shall promote international co-operation in §cientifi9

} . I
.

research exclusively for peaceful purposes: =

.
————
O [

a. By participation in international programmes and Hy en-
. s > Q

-

s . 7 . . # -
couraging co-operation in scientific research by pérsonnel of
. * = g =,

s
-

= 4

different countriesj . oo

b. :Througb effective publibat%pn,of rese;rch programmes and

i i ' - - ‘, =$ ?—“ ) 3 4%u
dissemination of the fesults of reseaﬁphethrqqgh‘inthnational

o . 2

£ ~ R - A ~
E) . =

.c. By coZoperation in measurgs to strengthen reseéarch capa-
. ¢ - .
=% = el -

‘bilities of developing countries, idcluéing the pah%fﬁipation of

4 “
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their nationgls in research programmes. No such activity.shall

r

- ‘ - ‘h‘ - ‘
form the legal basis for any-claims with respect to any part of the -

- -

AN

- .

-area. or "its resources.
¢ Pl : .
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11, With respéax to activities in the area and acting in COnformity

Wi

. R
. . S . . .
with the international regime to be established,; States’shall .take

- 1

& - €
appropriate measures for and ‘'shall co-operate in the adoption and

[} * .

implementa&i%n of international rules, standard§E§ﬁ3-ﬁPQ§qurés for,
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inter alia® N
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R \ac%ivities. Consultations sh?ll be ma}ntained wifth thé coastal

]
H

t ¥

srq e R . "A

qﬁhaﬁfbf{%hég@hg sp@ée-above those waters -

L *

a. The prevention of pollution and contamination, and other
L L .. ! . & .
hazards to the marine environment, including the coastline, and of

interference with the ecologidﬁl balance of the marine environment;

> -

b. The protection and conservation of the natural resources

.

of the area and the preventio% of'damage to “the flora anq fauna of

4.

the marine environment. ' -

F} , o

.

-
1

12. 1In their activities in the area, including tﬁn§§ relating‘to

L4 S h

¢
L

its resources, States shall‘payrdue regard to the rights and legit-

“imate interég¥sf%f coastal States in the region of such activities,

as well as of all other States, which may be affected by such
v v

)

States concerned with respect to activities reldting. to the ex-

pLoratlon of the-area and the eXploytatlon of its.resources with

~

a view to' av01d1ng 1nfringement of such rights and ihterests.

_ R . -
e -

13 :Néféiﬁglhergip shall affect: . oo

- .. N - N

“Z."The 1Egal status Of the ‘water superJacent to the ar®a or

‘.
3 .

':- ’ x .

$
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”1, 'gg. The faght§ of cgéséal States ‘with respect to measures to -

\.-I o= ;}

cﬂastllnewOr related 1n¢srests from pollutlon

%y ST/ "t 5

/c‘.,

]

. or from otherwhazardogs Qccurrénces resultlng from or cauygg'ty :

TS W)
. l* K ~ -

i any actlvltles'ih,the'area, subgect to the 1nternat10nal reglme to -

2 B
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be establlshe f R U 2 :

Lk
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:14;-;E§E?§=§%§%§E;hall haﬁe the réspans&b llty to ensure that ’~f
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act1v;x1es in the area,
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whether undertaken by governmental agencies or non-governmental

entities or persons under its jurisdiction, or acting on its behalf,

shall be carried out in conformity with the international regime to

Y
be established. The same responsibility applies to international

organizations and their members, for activities undertaken by such

organizations or_on their behalf.. Damage caused by such activities

»

shall entail liability. St

4
- -~

15. The parties to any dispute relating to activities in the area

-

and its resources shgll resolve such dispute by the measures men-

tioned in Article 33 of theChartép of the.United Nations and such

E

procedurés for settling disputés as may‘be agreed upon in the

£

€

international regime to be established. C -
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