THE WISDOM OF THE QUEBEC
LAWMAKER AND MEDIATION:
HOW GAME THEORY PROVIDES
A NUDGE IN THE RIGHT
DIRECTION

INTRODUCTION

In the new Code of Civil Procedure, Quebec’s lawmakers have shown a strong
resolve in favour of private processes for preventing and resolving disputes.’ This
resolve is manifested not only in the preliminary provision?, but also by the fact
that considering private means is now a mandatory step prior to litigation.® As it is
so recent, early assessments of the new Code are based on anecdotal evidence
rather than a systematic analysis of private processes. Taking an approach rooted
in mathematical economics* demonstrates the lawmakers’ (somewhat uninten-
tional®) wisdom in advocating for these private processes—particularly in the case
of mediation—as they favour more optimal dispute resolution for the parties in-
volved than litigation. In this context, optimality refers to a strategy that maxi-
mizes utility for the parties. This approach reveals the mechanisms that make

mediation optimal in many cases where parties are involved in a dispute.

AN APPROACH BASED ON
MATHEMATICAL ECONOMICS
According to parliamentary proceed-
ings, lawmakers primarily sought to rec-
ognize these private processes in or-
der to reduce the burden® on the court
system and to foster a spirit of consen-
sus in dispute resolution.” However, the
obligation to systematically consider
these private processes® has raised
debate with respect to the priority
granted to such processes versus pub-
lic ones.® In particular, Sylvette
Guillemard, a professor at Laval Uni-
versity, is concerned that mediation
may produce dissatisfaction in the
long term as agreement is achieved
through concession.'® On the other
hand, Jean-Francgois Roberge, director
of Sherbrooke University’s dispute pre-
vention and resolution program, be-
lieves that the new code makes justice
more accessible and efficient.

Despite these commentators’ expertise,
science has the advantage of being able
to confirm or refute personal experience
in a more objective way. This theory is
in line with the law and economics
movement (or economic analysis of
law), a multidisciplinary intellectual ap-
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proach that uses economic tools to
study legal phenomena." An important
branch of this movement is normative
law and economics, which analyzes
legal phenomena from an economic
standpoint in terms of their effi-
ciency or optimality. In a conflict
situation, a result is considered op-
timal when there is no other alternative
in which all parties would be in a better
position.”™ While some criticize this
approach as being somewhat simplis-
tic," it does allow us to deepen our
understanding of the mechanisms in-
volved in legal phenomena.

Applying this reasoning, game theory
confirms that mediation is more efficient
than litigation and favours more opti-
mal results for the parties involved in
the conflict. Game theory uses math-
ematical economics to analyze the stra-
tegic behaviours of rational actors. Ac-
cording to the theory, a game is a
context within which humans are in con-
flict or must cooperate in order to pro-
duce aresult that is in their interests.®
The definition of a game is broader than
a board game or a sport; it includes any
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human interaction governed by rules
where those involved must adopt stra-
tegic behaviours. As seen through the
prism of game theory, mediation is a
game of both conflict and cooperation
insofar as there are two parties seeking
to come to an agreement that maxi-
mizes their individual interests.'®

THE RULES OF THE

GAME OF MEDIATION

Given the various models of mediation
and various approaches taken by me-
diators, it can be difficult to isolate the
unique characteristics of mediation.'
Each model of mediation requires dif-
ferent actions by the mediator and al-
ters the optimal behaviours that each
party should adopt. There are three
main models of mediation: evaluative,
facilitative and transformative.' Evalu-
ative mediation is an interventionist
model in which the mediator advises the
parties while aiming for a resolution he
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or she considers fair. It is important to
present the mediator with good argu-
ments, as cooperation between the par-
ties plays less of a role and the out-
come depends on the mediator’s neutral
assessment.” In facilitative mediation,
the mediator is involved on a procedural
level so as to ensure that the environ-
ment is favourable to negotiation. This
model allows the parties leeway to ne-
gotiate between themselves. Mean-
while, the transformative mediation
model is centred on a process seeking
to rectify the breakdown of communi-
cation between the parties and favour
more lasting interaction. The parties
involved in transformative mediation
must consequently adopt more coop-
erative behaviours, even outside the
context of conflict.2° Although somewhat
succinct, these descriptions testify to
the complexity of defining parameters
that apply to all mediation models.

Mediation consists, first of all, of a con-
fidential process that is without preju-
dice to the parties and takes place in
the presence of a mediator. This pro-
cess encourages the parties to express
themselves freely. The mediator’s role
is to facilitate discussion between the
parties so they can agree on a mutually
satisfactory solution.?" According to
Jean-Yves Briére, one of the mediator’s
principal tasks is to “make the parties
understand that their position may not
be as solid and perfect as they thought
and that it would be in their interest to
look at the opposing point of view.”?
With this objective in mind, the media-
tor must begin by listening to the par-
ties, sometimes proceeding in an inter-
rogative manner so as to clarify their
positions and differences. Aside from
the mediator’s presence and general
attitude, mediation is relatively flexible
in terms of form and encourages the
parties’ free expression.?

THE THREE MECHANISMS

OF MEDIATION

Game theory reveals several mecha-
nisms that allow mediation to produce
results that are more optimal than liti-
gation, including: i) the ease of exchang-
ing information, ii) the lower cost of
mediation, and iii) the long-term trans-
formation of the lawyer’s profession.

Vol. 26, No. 1

1) THE EASE OF

EXCHANGING INFORMATION

Like other means of dispute resolution,
mediation is characterized by an ab-
sence of information and intentions.
In contrast to games with complete
information (such as chess or tic-
tac-toe), mediation is a “game” with
incomplete information.?* In this
sense, it is similar to poker, as the par-
ties start off with little information, but
more is revealed as the game goes on.
In other words, the “players” know their
own cards or relevant facts, but not
those of the opposition. From a game
theory standpoint, this information lim-
its the players’ range of strategic
behaviours. The range of possible stra-
tegic behaviours becomes more re-
stricted as more information is shared
by the parties—just as the optionsin a
game of chess are limited by the posi-
tion of the pieces on the board. When a
player does not have all the informa-
tion, the most strategic behaviour is to
prepare for all eventualities, which mul-
tiplies the possible strategic behaviours
while attenuating the conflict.

Throughout mediation, the mediator
plays a crucial role in the exchange of
information. According to the economic
model proposed by Goltsman et al, the
exchange of information is a decisive
factor in the success of mediation.®
When a mediator is present, the parties
feel more comfortable talking, allowing
them to learn information from one an-
other that was previously private.? In
mediation, the relevant information in-
cludes not only the facts directly related
to the dispute, but also the parties’ pref-
erences and positions with respect to
the issues at hand. For example, in the
case of mediation dealing with the split-
ting of an estate, relevant information
may take the form of a preference to
receive long-term liabilities rather than
short-term. The other party may then
orient their strategic behaviours taking
this expressed preference into account.
According to another model, when the
information gap is reduced, the offer gap
is also reduced, which speeds up the
conflict resolution process.?”

The mediator controls the exchange of
information so it is available to all par-

ties,® using means such as summa-
ries and verification questions.?® These
behaviours make it possible to filter and
verify information during mediation, en-
suring a certain level of information shar-
ing between the parties.*® According to
game theory, such filtering by the me-
diator is optimal conflict resolution
behaviour, as it reduces the parties’
range of possible strategic behaviours
in this game of incomplete informa-
tion.®' This has the effect of funnelling
the information, thus reducing the num-
ber of contested issues and clarifying
the real issues at stake in the conflict.

1) THE LOWER COST OF MEDIATION
From an economic standpoint, an ami-
cable agreement is efficient when the
explicit and implicit transaction costs
are minimal. In a legal context, the ex-
plicit costs mainly include legal fees for
lawyers and witnesses, as well as the
costs or benefits associated with the
settlement. The implicit costs primarily
consist of missed opportunities for
more favourable resolutions. In an ideal
world, an optimal result would not entalil
any transaction costs for the parties.??
In reality, any transaction comes with
costs—it is therefore a matter of deter-
mining how to minimize them.

The costs associated with mediation is
a factor that motivates the parties to
resolve their conflicts. According to a
model designed by Cooter, Marks and
Mnookin, increasing the cost of resolu-
tion speeds up the mediation and nego-
tiation process.®® Private processes
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have a marked psychological impact on
the parties’ expectations for the final
outcome as well as the strategic
behaviours they accordingly adopt.®*
Placed in a mediation context, the par-
ties feel psychological pressure to make
offers in order to get the process started
and to come out with the best result. At
the beginning, the parties are less flex-
ible and less keen to compromise. As
the mediation process goes on, the psy-
chological barriers to reaching a reso-
lution become less important in deter-
mining the parties’ behaviours. These
barriers often arise due to lack of infor-
mation, meaning the parties are unable
to understand the other side’s rationale.

Consequently, the more information is
exchanged, the more barriers to agree-
ment are likely to fall. This psychologi-
cal pressure explains, in part, the re-
duced explicit costs of mediation in
comparison to other means of resolu-
tion.®® According to this same model,
the parties should do everything they
can to avoid trial by favouring media-
tion.% If an agreement on the subject of
the dispute is possible, it is preferable
to resolve the conflict through media-
tion as the transaction costs are lower.

) THE LONG-TERM
TRANSFORMATION OF THE
LAWYER’S PROFESSION

Professional ethics dictate that lawyers
act in their client’s interests.> However,
the way in which a lawyer defends the
client’s interests can vary depending on
the context. In other words, the lawyer’s
strategy is altered by the structure of
the game. During a trial, the parties are
aiming for a specific goal: to win. In
contrast, private processes (mediation
in particular) are often seen as a way
of avoiding the “total war” of litiga-
tion and finding more creative solu-
tions to legal problems.® This war
imagery is fitting insofar as litigation is
a zero-sum game between parties seek-
ing the same objective: a winning ver-
dict.®® The lawyers’ strategies will be
focused more on achieving victory at
the other party’s expense than on reach-
ing a mutually satisfactory agreement
through cooperation.

By practising mediation, lawyers de-

velop skills and attitudes that are bet-
ter adapted to mediation, such as em-
pathy, understanding and good judge-
ment.*® Placed in a mediation context,
lawyers—like mediators—are in a posi-
tion to facilitate communication between
the party they represent and the other.*"

Furthermore, lawyers are able to de-
velop conflict resolution techniques in
a context that is less constrained by
legal considerations.* The law as such
is the product of numerous consider-
ations distilled into the form of rules.
These considerations include public or-
der interests, the various interests of
the stakeholders in society and govern-
ment interests.*® During a trial, conflict
is a zero-sum game between parties
hoping to achieve the same goal: a win-
ning verdict by virtue of the law. Media-
tion is less constrained by legal con-
siderations and allows for resolutions
based on the parties’ interests.* Given
this latitude, lawyers are able to sug-
gest more creative, non-judicial solu-
tions to their clients. Clients are there-
fore well advised to retain the services
of a lawyer with more mediation experi-
ence. In other words, experience in
mediation transforms a lawyer’s job
from “fighter” to “cooperator,” which is
an approach better suited to mediation.*®

CONCLUSION: THE WISDOM OF THE
LIBERTARIAN PATERNALISM OF THE
QUEBEC LAWMAKER

Quebec’s lawmakers show a certain lib-
ertarian paternalism in the fact that pri-
vate means of dispute resolution are
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