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PREFACE

IHe-purpose of this paper is to examine pélfce

\ihVQSIigative practices amounting to entrapment and to explore

existing and potential bases of control.

Although a literal definition of entrapment is T

broad in meaning and would encompass a wide variety of police

.practices, the universally accepted definition in the context .

bﬁlcrimfnaL law 'is that Formulated by Roberts J. in Sorrefls

v. United States (1). T

Entrapment is the conception and * N
. planning of an offense by an officer,
and his procurement of i[ts commission
"by one who would not have perpetrated 2
it except for the trickery, persuasion,
or fraud of the officer. (2)
- “In terms of analysis a logical sequence is required.
‘Hence, spcial, legal and moral perspectives must be considered

in order to comprehend the full impact of entrapment in the

criminal justice system.

The Introduction drdws attention to the police in

‘general. in order to magnify the dilemma between the rule of law
and the maintenance of order, particularly with regard to the
invest.igation of specific categories of crimes in specific

;socia!fSe%tings; The Q@ifce decision to invoke the criminal
proceSS against an_[ndjviédgl brings into play the prosecution

N



— 1

and the judiciary,

Justfce system who

other parties

may, in fact,

vi
to'the machinery of the criminal

exercise control. over police

behav:our. /f—~ ) .
. - - -
- A fegaJ sLudy ofr pol:ce entrapnenL and its effects
L_- .

will.draw basically from its nar

discusses in detail

of such unconscionable police condhbt Tn the Un:;ed S ates,

England ancd Canada,

Constitution.

- Finally,

as -a bar to coqvic?fon for a cr;r;na/ OffenCLftWIff Ebnffhuéﬂto -

. -

pinnings for such controf

campafat:ve

whereas FPart

entrapment,

n source, the Jud:c:ary ‘ Par? I

e

applicabJOnS*of'judﬁcﬁar'contnoﬁ

II analyzes‘gheoregrca! under—

in Canada and ocncenuraaes an ghe neu

wheuher or noa‘-t'jsfacceptpd

have an effect on the dec:s:ons o,.Ca?adzar courgs_partrcu!arfy

R - -

in view of the new CO”S&ILULIO”GI era and aay,_aS'a_resu/t of

its pervers:ty, Tnfluence

endeavours to state the !aw,onﬂAprr{ -/983 ' ':':' T S

future feg/slaufon.w.rh : Lﬁesrs

. 4

4~
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" INTRODUCT ION

A denocratrc crrnrna! Just:ce systenﬂshould strive’

féflfreedon and securrty of al/ persons in rne comnun:‘y.-‘fn

-

order’ Lo acconp!:sh thfs goa! the pub!fc nust be progected by

L— . .. 4

che repress:on of cr:mg and ghe sat eguard:ng o'.rndfv:dual

’!:bert;es.. fn exercrs:ng ‘he'means to ach:eve the ultrnate ST

v LY =~

resulk, the partres to - *he cr:n:nai Jusfrce sysgen shou!d ensure

"thaf persons guxfty of cr;n:na! offences are deal thh yftndat

endanger ing innocént persons. . i ﬂ‘.*“ o

Police, prosecu;or:al JudICIG/ dﬂd correctional

]

%ionSAGHe.the partres ‘o “the conplex cr:n:nal justfééﬁ

4

insti

ﬁysnem in nodern soc:e;y and ghey .are: essent:a!. 'Although fhese

gconponenns are oryanrza;:ona/fy separage, they are Functronally

fnLerreiaued as the GCLIOHS of one nay dJrectIy affect. the

_ .

',operarrons of Lhe ofners (3)”

.

" A. © The Palice - -

As a publrc agency respons:b/e for law enforcemenL

L]

s

and:fhe-proTecfﬂbn o?“?;fe and propecty; fhe pof:ce are of great

t - . T .

significance to the, community. 'TheCThcreaSIng'comp!exity oF our

Ay

- -

séciety, with its urbanization, fhdustrfq!jzgtibn) technological

advanees and mobi(fty_has'?qcreaééd the need ‘for 'laws and " -

. .. . _ ..‘.‘

" efficient poliée protection.  The police .are on the "Ffront - Iine”
. - - - . - » B . « . .-

s
~



- .
. B ) ~

‘@nd ‘are usually the :nffrai pornt of coniact between an iédivf—

dual and the crrnrnal Iaw.' Po!:ce conduct and accomp!:shnents

-, ~ - - »

are ‘herefore hrghly consequent:a! as.*hey greatly a.fect publ:c

 ap s e

U S

at#:tudes Lowards the !aw and the cr:n:na! JUSTICG systen as a

.
e . . - . - - . - -
I3 " Lo . . . P

whole-'_(u);_ R

L . - - A . . .
= o - . . . - . . - e

e sl

’

i ew emmiia

Police det before. ‘he o her parLres To Lhe cr:n:nai

»

Justice systen and.generak!y.contro!‘entrance fo'ft; The irst»

format contac% a person has with Lhe sysgen wi!! be n:s arrest.' - A

. -

by a po!:ce of. icér. Invtna/ agrrest. decls:ons are s:gn:;:oan;

e s I

s

vas *hey degern:ne the scope of enforcenent o, subsLaanve - S

el Al
-

crﬁmfna!-!aw and the fnvolvement-oj other conponen&s of the

- .- .

criminal, justice system: -~ - S ;' - - -

3

. -Since it is impossitle. to enforce ‘all the laws all -th
. . L i e - .. N . ) . - R . . ] - . :
time, police officers, particularly those at lower levels of tha

ij{iCe;hferarqhy, exercise a.considerable aﬁéunf-of d;screr:on

whether or not to invoke the crrMJna/ process. A[ghough fhere‘_-‘,
“may., not-be - es;abl:shed criteria for Such an exerCISe of drscre—
fionary-decisfon;mdﬁing.power, it does depend upon a nu! tude -- &

ofvvariab?qé;(s);- S T e S o , ’ ok

. .

T : /. 'Mainfenaﬁce of Order. and the Rule of Law.

Pol:cc behavrour and deLechon nethods are patt erned

rn funcf:on with rhe:r goals as publfc proaecfors. _Overzea/ous

faw, enfdrbemenf'of?rccrs,‘however, may bring their goal of
‘gaintenance‘of order into conflictvyffh'thé'nufe‘of law and

[



';_._;'rnd:w:duaf Irbertres. Hence ar:ses the quest:on of undesarabfe

e

ot po!rce prgctrces and un&avoury methods of cr:ne detectton ‘such. as

N entrapﬂent. '-',_f" -

. P B o - .

Polrce and spokeamen for !aw enforcenent stress the

- .

,:nportance of soc:al order.' Thu it is }n'ghe publ:c fnterest

.

tn&t.the polrce shou!d ‘be SLrong and. effecgrve in presery:ng law

. - .
. . © T

“and ofder end breventing crime.

LT : f '-!n.tﬁe“po!fbemah”é'hiekarch} of‘ﬁa!ués, highest prior-

ity is gfven to the/r law enforcemenL cHine-f[ght?ng'rofe, nore
so *han broader peacekeep:ng and publ:c servrce act:v:t:es (6)

‘Furthc?more; arFESL and subsequent conv:ctfon are more fnpor‘ang

"*he b:gger'*he p:nch" (7) ")t may be’ feared thaL quest:onable

-t .

lpractfces that can be juS¢Iffed for purposes of exped:ency would

Lend go subs:st unless expressly orbfdden. Norms !ocared with=-

in palrce organrzatfons are more powerful than court decisions or’

sfafutes in'shapfng police behGVfour with regard to . such
praatTces.-'Héwéver, ult:mately it is the. process of interaction

dmong such norms, laws and court decisions that actually accounts
. For how police benave (8).

Yariolis opinions have been expressed, usually outside

-

pol:ce c;rcles, demanding that pof:ce adhere strictly to the :

urufes 90vern:ng *he legal sysgen, that they ultima%eﬁy bé account-

'abfe-to fhe.ﬁegal order,'frrespec‘:ve of fhe:r "prac?ica!"ﬂnqéd§'

o .ot

_.as law enforcers (9)L'



- . .... - » ‘ .u_._ L . . P_,'-

+

J R et | o,

Professor Packer's examrnat:on of the crrm:nal process

ilféee two nodeis, the "Cr:ne Confro! Mode!?-and the "Due S

.

'Process Hode!" represent:ng fwo separate va!ue systens tnat

'COmpete for pr:orfty in the: opera;:on of the crrmrna! process (!O)

0‘-

fhe va!ue systen tha; underires the Crrne Conrro!

Model is based on‘the propos:tron thc«'*he repress:on o. cr:nrnal

e .
paathaadt Saeaasa ¥

-,

‘conduct. is by far the most.important funcffon.fc‘be performed.py.

IS DL S

the criminal process.i'The Failure of law enforcemenL to bring . .
criminal conduct under ?ight control is v:ewed as !eadrng fo the A
‘bﬁeakdown of pubirc order and hence to‘the dhsappearance of an; ' T

fmpcrcang condrt;on of human reedon. ffhe perspectrve 13‘o¢‘

the /nreresLs oF fhe broader communr;y as-oppdsed to LNe ihdjyf-‘“

dual, in order to preserve putlic order. V!Lh such a v;ew  the A

emphasis is on ﬁqc:ué! guilt and- the ef?icﬁeney with wh:ch the :

criminai process as a whole gperates-to screen suspec‘s, defermiﬁe" S
guilt and "secure appropriate“dfspositions-of persons conurcted of_'

crime (11). ~ . S Coe

o

. Professor Packer indicates that [f the Crime Control = S

Model resenb!es an assembly I:ne,.the Due'Pnoceee Model /oog?;.,

very nuch !rxe an obsLacfe course (/2) Eachlbfff%s*sucbessfve.h

stages is deSIgned to presen‘ ’ormrdab!e fmpediments to carrying. .
the eccused any furfher,QIOng in the process.and thereby [imits
offfc:al'power.and its modes of exercﬂSe.5 The'Due‘Process~Mcd91

'vTews_Lhe cr:n:nal process as con.orm/ng %o Lhe ru/e of law and

rhefefqre-emphaSES‘fs on'!egaﬁ'gumﬁa over factual gu:!f by Lhe o :



L-. .:__.5.'- ";” . f ’ e oo

: R - o "__'-..'"t’ T ot

" . . T~o

reJectron of anformal fact f:ndfng processes as def:nrtrve of

v

factual gur!t and an :ns:stence on fornal adJudJcat:ve, adver—

’
-

sary ract- frndrng processes in which.rhe factua{ case agq{nst'
the accused is pub!:cly heard by. an umpart:al trﬁbuncl and- IS

evaluated only after the accused has had a Ful opporTun:ty

d:scred:t the ccse agc;nst nim (13) T An. :nev:;ab!e conclus:on to

ny

. ~he drawn frcn th;s ncde! I8 fhat af hough the accused Ls factucf—.
o N . -

. fow

ly guf!t ne may nonethe!ess be ieguiiy rnnocen‘ (14)

-

Professor “Skolnick exan;nes the“d+¥enna : coﬁ?rcnted

by po!rce of‘Jcers,‘begween effrcrent enforcenent of prohlbftrve--

. - [

_norrs of subs;cnurve cr:n;nal Jaw and a conn:;nent to the ru!e

- -

. <
>

T4

A
order.” He wrote:.

The pol:ce in denocrchc soc:eny are .
" reguired,  to maintain order and to do S0,
ander the.rule_of. law. as aunc;ronarfes
. charged with maintaining . order, they are
.- pert.of the bureaucracy. The fdeology
) ‘of democratic bureaucracy. emphasizes:-
) . S oyWnit :aaive rather than dfscnplfned -
T .adherencc to rulés and regulations. 8y
- ' contrast,.the rule of -/aw emphasizes the: .
- " rights of individual citizens_and con- . "
straints upon the initiative of legal B
.- officials. This tension beétween the op- .
o erational- consequences of ideas of ‘order, =
: . efficiency, and initiative, on the one hand,
o - and legality, on the other, constitutes the
principle problem of pclrce as. a denocrctfc .
; ) R
egal organfzaufon (/5) o .

.

As Prc essor Sko!nrck succ:nc;!y phrased f, ”ng_fs

not merely an ihsrrumenf_of order, but.nay frequenfiy be its

adversary' (16). - | : ‘ S -

of‘iaw_even if the /a er nqy resuft~fn a reducg:on of soc:a! .



Thus Jegal guarantees desrgned to safeguard Lnd:vrdual

- . . -
*

. 'erertres regu!aue conduct of !aw enforcenent off:c:aJs and may

-

-;h:nder po!:ce producfrvray (convactfons) As a resuln, fhese-

~

_offrc:al% nay vrew such guarantees as unJustfrdble obscdcles J;-_'

fnpOang more dlfflcuff work:ng condft ens. Never‘heless, rne'

.

_sett:ng of ‘the po!rcenan’s ro!e and *he 1 Sw v:s:br!r;y Of nuch‘r'
oFf his conduct offer grcag_oppor‘unrrles to behave :nconsrsLentiy

wi;h;fﬁe pu%e;of law cnd nax:nr;e product:vrgy (!7)

.

Aga:nsu what. crimes and in wh:ch socrcl n:l:eu do

pof;ce uti! ée dub:ous gechnrsues such as- entrapnent and uhaL

fs the status- of theseﬂyar:oas Lechnfques urth regard to ‘the fg!é

of law. - ' ", : - o ' L a
2. . Crime Deteckion
' Lo a) Crimes Lithout Vietins

Society has deemed certain.actions crimipal ino .

situations ‘where there i$ no aggrieved complainant. It is "in
the field. of these victimless crimes that aggressive;int?usivd

and repeated police contact are most evident.

Crimes without a direct or apparent victim may be .

" defined as those "offenses that do not result in anyone!s feeling.

that he has'been injured so ds to impel him to bring the offense

to -thHe attention cof fhe authorities" (18), or more precisely,

L

as those crfmes in vh/ch "the offending_ behaviour involves a. .

willing and private cxchange of sfrong!y demanded yet. offfCJaIly

g T

]

b st B an een

i —maver _Lr

A osst



.’?'.--.. . ‘ ‘~ . o

pfoscrrbed goods and serv:ces- thié'e!emenf~of coneent prec!&des

the ex:stenceﬂoﬁ‘o V{otgm - :n the usuaf sense of the word" (!9)

Crfmes w:thour v;ct:ns are- charac?errzed by the con—

- L. N -

sensua! noture of The fllega! conduct ond rncfude abortlon,

L

LS

'.'certa:n~commercraf-ﬁrouds, brabery and corruptfon relored offen-

‘ces ond v:ce crfnes such as prost:fut:on,_r!!egol gomb!rng ond

drug offences._ Certa:n of Lhese crimes ore "problens” WLth

cerfarn fegaf as well as perhdps ned:ca! psycho!ogvca/ and

soo:o/ogrca! aspecte (20) . The harm seen :n the proecr:bed rrans—“

o act:on seems. to be narm to- *he partrcuLar fndrv;duais and to

-

30c:ety as a whore (2!) :' ":1' : “'J.y=5", ST i

Ohe ‘eo?ure wh;ch seens to e oonnon to afi v:ct:n!ess‘

.crimes. is the unenforceabr!ffy of the faws surroundrng them.

Offenders are usua!!y Suffchenniy Rnow!edgeab!e fo ovord befng

detected by ord:nory neLhods such as rout:ne surve;l!ance (22)

- - = e

Such unenforcemenL'sfems drrec4!y from the Vatk.of-o complornanr,

- R

T the low v;s;b:!rfy of these offences, organrzed subcuiturol - ~.’f"
menhods .oFf operonfon and thelconsequent drffrcaffy rn obtaning

s ev;dence (23) These problems Tend ‘o drrve po/fce o fioer'to

excesseSffn the pursu:t of evrdenoe and moy engender orbrtrory

;-DOIICQ d:scret;on undes:rable Jnvesffgatory ond detecfron‘

meosunes anq copeequehr/y offer-poosibirfr:es=for“b!aokma;{ and_

police corruption.

The probfen of enforcemen; IS coupled wrth anb:va!ence'

“on the port of mony nenbers of fhe commun:ty, /ncludvng-eome.

.



traal Judges as to the grav:fy of consenSch crrnes and uhefher

- they are properly-wrth;n the purv:ew oﬁ—the cr:n:nal !au (2&) .

o=

As a resuff sentences foflowrng conv:ckrons nay be mrnrnal. R T
c - . e D T - Sy
_:Tnus tne drff;cultres the pol:ce encounter ;n prosecu;qon are__; . %
‘rvery greal and *ne :npaot o“conv:c*:ons nay be negi:g:ble._: o C :
Srnce slrong'pressure eenlrnues fron ceruc:n segnents on seciefya-_. -
;‘espeCfafly-wnen Such crfninai condueu is exposed to pualrc view
;and unen ther; is fnvo}venena of o;ganrzed cr:na_' po!rce na:n-' ‘ --}_?i
arn therr ofken pecui:er-rnvestfgagory neasures in order re";  - | 'E
detecf offenders (25) fﬁi ._f;f ?_i .T -f,:la' if*\l;.‘- o b
an{Poche;Pfdb&fces;T- o ;J e o i i: ) :i
V:de VaFJG:IONS exr&u'rn po!ace prachces re'/ecgfng - g

nunerous cr:nes, adiffrerent po!fce 3candards and. obJecL:ves and

)

-var;ous rules of. cr:n:na!“lcu and procedure..‘In @any,areasj' . .

Lo

1po{ice ul’:!l Lneir dut:es w:thou¢ sac icing‘integnffy or. -

‘déCencyl !n others, polrce ;nveScrgaaory neasures such as -

P .

-“ijbegai searthes and.- arresgs, eJec;ron:c surver!lance and entrap— -

nenf are ShOFu cuts. t0 ef fcrency a?fnougn‘ghey-ngy bypass /fni a-

'Lfons on po!:ce pouer~and o fend values.o. prryacy qnd_numan o

v - i . . .
L . > R . - . . B R . v o t-
- -

o dfgnity/

he use Uf poJrce stratagens and subLer,uae nave

chdrtronaliy been judfc:a/iy recognfzed as necessary and

‘_approprfate‘nefhods,p+ Prne de‘ecrfon. w oL

- - P .~ . S - . L



e . o To any one -at. a?l fant!rar w:th the
ToetLT T e history of-our-criminal’ .jur fsprudence
' ' R the . suggestﬁon that sdch specral agents;_
. have hot been employed from fegal: time r ..
,_fnmenorral w;li come as '‘a surprise,- for
- the contrary s notor.jous, and unless,'
- ‘speciall means -were' enp!oyed to -secure.
L o conv;ct:ons in.special"classes of. casesV
. ] - .t the law could not be enforced and would
o~ . s.. .. .. become a-mischievous’laughing stock or
_ .dead fetter. (25) .

'e"Mr;'dustrce Lamer of fhe Suprene Coart of Cahada

"recently acknow!edged th:s,_stat:ng that ”the :nvest;gaf:on o,f
“cr:ne and *he detect:on oﬁ cr:mrnafs IS not a gane te be
T governed by Lhe Marqaess of Queensbury ru!es" (27) and further'

. ghg% "the authorrtres,rn deal:ng wrth shrewd and often sophrsﬁ "

: o rcated cr:mrna!s, must sometfmes of necess;ty resort to rrfcke.

Cor o‘her Forns of deceit L. " (28).

S - . 1'.*'In order ro r;goroasiy enforce c0nsensuai cr:nes, the

-.pof;ce fashfon ﬁne;r defechon methods to the characferfst:cs of.

'.each partrcular cr:me and :t lS rnev:gable thag .the police must

'fake eqme ;n;t:aL:ves,u Thus pof:ce or-;he:r agents often put

"%heMSeﬁves in e'poSftfon to be'offended-or simuidte part?cipa-

fioh in a crfne as a means to obtafn evrdence for purposes of
. - pfbseeurjop. To do so, faw_enforcement-o fICIGIS musr rely
.héa&fJ} ueoe‘undercouer egeﬁfs 'sp}es;."sfool p:geons" decoys,
:nformers and ﬁagentsprovocateurs” (29) . Thefr value, in'chme
deteccfon.was eecogn:zed Fn che old Engffsh pract:ce calfed

;?appro&ement”, afthough thfs practfce was abused (30)

‘Generally, such measures.are considered legitimate



as Iong as’ they are used ‘to-detect’ crfmes,-Fo?.ekampie, by -

'provadrng opportunft:es for the comm:ss:on of offences by

fpensons predrsposed to comn:t such crrnes (3!) what has .<;_‘f. Ei
N L ,fradifionafly been frowned upon is. conduct of polrce off:cers - o \

or therr agents Wthh crosses the I:ne’fron fnvest:gating cr:nes
“to rnstrgot:ng cr:nes by :nduc:ng persons to commrc crrnes-uhey
'had no pre-exrst:ng rntent:on to commit .and - would.nog have

.comnrtted out for the :nsfzgatron (32) Tt js ths ia«ter Lype

.
ettt i a A e m oS

. of OCLIVIfy Lhat :s’usuain assoo:aLed with aoenfs.provocateursg‘

- .- . ~

!nformefs, on he oLher hand qre recognized as: Lraders oh

nfornacfon ror garn as d:sf;nc;‘fron ord:nary crkrzens whose

duty IT is ro prov:de the polrce with any‘in or mat 'on abouL orrhe

ca '

‘that comes Lhefr know!edge ortquOusly (Jj) _ Jnformens e

w . o, . T -

rnclude persons who deifberagefy and acf;vely seek out and'oofoin_'

- " .

.:nformagron perta;nfng to cr:ne bv ooservatron or part:c:pat:on

2 “.--

and suosequenle reiabe Lne:r acqu:red kn0wledge Lo,the_po]fce.,.-

Informers ffhfs term‘wflf be uti!fzed"génera}?y here

- to refer to all ¢ fv:lxan pol:ce agents) are a maJor source o,

-eVidence and are " most pneva4ent-fn nancorfcs cases.. They "sen

up" dea/ers oy arraog:ng or them To seii drugs Lo”eh'uhderoovef.

police officer or to Lhe.rnformec aLone'or‘rn'ghe presence of an
. - -undercover poi:ce offrcer in'ddofffon fo fdenff;yfﬂg Geajers

- and furn;sh:ng inf rmaf:on about Lhe movemen¢ of drugs:: Toe_'
:denL/fy of Jnforners is genera!/y nof d:sé!osed Somelo#e

& fvo!dnteeos Oﬁ'sararied "spec:a/;emp!oyeesf{ whereas others are

'adofcts?or_persoos‘fnvolvedlin toesdhug tfade,*faofog.drug- - : \R

- . . -
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) charges who, although they may be subJecf to grave underworid
repr:sal ooperate w:th fhe po!:ce and assrst in the’ conv:ctron'

of others fn order to save’ themse!ves from pun:shment for therr

cr:nes or srnply as a resu!t of therr need for Funds and drugs to

'cont:nue the:r drug habrt or fo‘traffrcrj-ThefspeCprc arrange-

"men¢;entered :nto between.police and-*he fnforner ‘varies. accord—

N W

ing to;loeai praat:ce and *he personal:t:es rnvolved (34)--,

!n some Jur:sdrcfrons or s:tuagfons, the pdffce may

g defer ng;ecut:on on the understand:ng that charges w:l! not beﬂl'

'ia:d”yfi5he fﬂformer "comes across" Efsewhere or in otheﬁ
]cifcamstanées, a charge is’ !afd on: fhe sane condftfons wh:ch

ifmet, may resu!f fn'Lhe Wit hdrawaj of the charge or a- reductfon~-

vin sebtepce (35).

- .
~ ., . P -

Vhére fnforners are’ c0npensated only when fney producel

neea[ts and - ehe:r surv:va/ depends upon the ‘rurts aoqurred fron

_the?r déffVlIteSr they-have<5urong reasons to :ndace the comm;sf
sion of agfofﬁenbe”by an'addfat for example,;whose habits ‘may

:‘haVe_resu!te& fn fhe ffrst pface fFOH th fnfffaaron by the

'_informef’(36).-‘[nformets, iﬁere,pre, nave every mot:ve to
_-te;fi%y.Fa{ee{y,;‘sy:abmpeaeafiag:fafg}mefs, law‘enfa}Cepth -
'agehciesg_a%'Ieaeégiaafkecflyﬁat-time;;:sapgorfﬂrﬁe-adaicffah,
“iana arime'g?'cer%afnufnfoaaers-}n:oraefffo anaover-ather drug

- . =

¢

“ofﬁenaefs'(37};

The undésirability of such practices is that police |
‘often fail to acquire,Ieadsfonfp?oﬁeésfona{»hard—Care‘nafcotfcs

.
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dea!ers because the iﬁformens, fearrng v:o!ent rctal:cf:on,

refusg.to d:vulge rnfornatron regardrng such,persons._ Vhaf -
.p‘...': . \ .

happens is hat the :nforner, 1ackfng mora! flbre and under-

pressure to produce, nay tr:ck a person (often an add:ct) uho

‘ . . e

s not‘dea!:ng; ;nto_commvtgrng‘an_offence, usua!!y trarf ékang;“
tin order to result in an drrést-(?&).” Cbnscquentfy, off:chf{y,

directed. .activities may initi c‘e narco‘rcs Lransac»fons with-

ind[viduais who were. not prev:ous!y trafficking (39) or

Cinvoived with (40) drugs. .thSG SJLuatfons nGy- amount’ to
¢1a35i¢'casqs'of“entrapm¢nt;cnd,the guestion arises Whether

- *

such activity is a bar to conviction or. an excuSe for.the crime’

calteged. ... oA LT e S
.\ - ActT ve and aggress:vc po!:ce measures accouna‘”or ST

entrabmedt, Lraps and frames. ,Entrapment occurs wben an’
Lndividua?'hqs Qeen.:n&:Led or persuaded Dy agents o:”fhe-;tcfé

t0 commit an offencé which, he had fo prev10us intent or design’

of his own to cobmif,,.rhe-agen¢»wrlf qsualiy,'by h:s'actfons,‘-f

- suggest his willingness to be a-"victim" and actua!ly communi— -

cqtes this feigned willingness to the person’ /a;er accused -who
-had no:bre;d?qusitfoﬁ“fd.engage.ih the crimfna/ enterprise (ul);

’

LA trap exfsts uherc an agenL of the staté'méfefy
ffords a person an oppornunfty to pu; h{s cxrstfng cr:n:na!

_purpose Jn¢o,effecf, A frame ref?fs to a«sffuatidn where_d'

iperson penforns an act uhrch he in no uay bc!:eves xb re -

-~ 4 . " -

.. : 2 A
cr:m:nai (delfvers a- package con;a:n:ng drugs un:le beirev:ng it



contains powdered mjlkﬂi_ )

Due to the absénce_df mens reag, frames would never’

3artfact criminal reSponsibiIﬁty (42). A suspect however,

.

Kk 1..‘

may -

‘be Tested by be:ng orffered. an opportunfty to violate the Iaw

and th:s constitutes leg:t:mate crime detec;;on.'

>

The concern

.law by perverse tactics. | ST

. -

Todative or Jud:c:al approvai of enhrapnent in crime

-

'f'“'The po/:ce have s:nply assuned *perhaps correct!ya

PO "

a Iack of confroll:ng rules. they have Ifbergy o,,achon.

There :s no reason to conc!ude that tﬁefe-

.

detectfoh,

”:afiseS'when-an innocent-minded person is enticed to violate the

is legis~

that due to

The

. ;an!y concer%abfy Iega! !fmfca;:ons upqn-polrce "encouragenent”

'_praqfrces-ane those.which may be found in the doct
:’gntrapmenf,Aabuse of process and those implied in
o . - L _

" of every-criminal offence (43).

el o YT 3. Porice-tiability

-

- . _Misconduct by law enforcement officials

£

ouUT

-~

rines ofr

the definit

in carrying

“which wild result in makipg these officials more conscious of

their duty to stay within [imits when combatting c

action and crimjinal prosecutions, the traditional

well as administrative channels, .are availabfe. to an aggrieved

N

DOrsSon.

rimée. Civil

avenues,

as

ion

police functions raises the question of appropriate sanctions



S w? ¥: The def&ys, .ost; dnd pressureg assocaated wrth a v .. ST
K crv:l actjon and the poor prospects ¢f suécess tend to restrrcf -
th:s recou}sé to a-&na[f number"of personﬁ, *herefore *he renedy ,buf?
_ o - e
IS of I:m;ted effect (ua)._ Any deferrent Lo the: po!:ce occa— . .«'.M?
s:pnag:ax“orc l:ab:!:Ly IS'qufh;F reduced bv ;heApaymen?_?f"rheJ? _{
qaﬁage§7a@§?ded,'not by ;ne defgndﬁnt-pb{jce fojger,;by# §Y‘éis --‘;- ;_
.ehblofér, for exanp!e, 15é;muhfc£§a!fty;mfﬁ ap;orﬁangfwftb-tne \?1
:nax:n "respondect supe}ror" (uS) . L e Uj.f?fl'_ . | .é‘
. o V?th'qupéct'to entrapmenf;f:t -may be argued that the f
o éolﬁge actfufffé;fbdn;fft&te&.q_fa!se a}resg as. no- arresg 99&/& .
'hdve‘been pdséép?é'@f%houf't;e‘bdffce“fhstigatiqn;i"fn‘fhegebgnt . _;7
fo%'a éonvfcfibn‘o‘“‘he'accusedw‘Qogéven;.che-rEnedy n&y be‘. Cel T é
;festripted, alfhoggﬁ'punftfve 8apggé;:might:we,cénqrde;ed by )
 cour?s in commbn law jur{sﬁiﬁtfonsi(ﬁéj:_--‘“ :ﬂ..-f;“'r % - : l
i NCriminal prosecutions’ of poli-ice ﬁ?ffcdcsiqr§¢3gnj§ct R
‘ to obstacies in view of pol:ce congrol.ov;r the fhvéstiga%fve | ;L -;
and:chargiﬁg acparatus qu Lhefr cons:derab]e d:screLfon fﬁi '_-”-

ceciding whether or not to invoke it (&Z):"A!tﬁough it is good

practice to appoint outside police ofificers and prosecutors to
handle such matters, there must. be sufficient motivation and objec- .
tivity on their part.tc -prosecute vwigorously (48). Furthermore,

- - . - . N -

the courts may have difficulty convicting, with fhe'excepfion or

offences fnvolving brufa1ﬁ¢y or dfshonesty; when ahe accused po!:ce

“officer was srmply fo/lovrng departmental policy (49.).

-

"It is clear ‘that.police officers or other government



B X - - . . -

off:c:als are: SUbJECL fo the Iaw as are ord:nary c:t:zens (50)

;Entrapnent pract:ces nay anounf to cr:h:nal behav:our by the )

*}po#ice;'fdn ekampie, when théy counss! procure or :nc:te another

_'person to conm:t .an ojfence as per sect:ons 22 and u22 of the

“Cr:n1nai Code."~There are, however,_sfctugory provrsrons thaL

~

'do JUScify cerfarn po!:ce ac«:ons (51) Var:ous defences based

on.pub!:c duuy;-croun rnnun:«y, necessrgy ard absence of nens rea-

-

lhave been advanced on beha!‘ o. accused'pdﬁmcq'offJCErs, although
‘thcxr-quL{cGt:qn qs If'ft (59) -

- . . -‘. T . -

i “"_ . . . -

In R. Ornerod (53) ‘the dcused'.whq éf@iméd ﬁé

was a soy or agenu'co;rng on.bena!f of the polrce wa;"?hérdcd‘f‘

- s

'Cnd conv:c;ed o..drug o ences as a resu!f of a 'ffe$~oﬁ an

iundercover po!rce offfcer._ Lask:n J AL, aa~he.Lhennwas; -

”rejecLed any ngufon o; fnnunruy based on. a proper mogrve or

-

pub!:c duLy clthough he recogn;zed that thJS,may in ‘!uence the

init zal decrsron Lo orosecute or'che range of sehtenqe;'hHe;

- . - - . - - .
-

rﬁpsonéd ds_fdilowsa_ T fﬂ‘

. a"éenerdl want'of’fntenf ;o break cﬁe' B
el - fs not a- defence ‘where - a'person ecarries -
fout. ‘orbidden acfs fntendfnc to do them or .
- knowing what he 'is -inm fdct'GOfng. “That he .
L .. does them for..a {audable- purpose or from
B T 5a~hfgh mot.ive. i.. is béside the point.

. 1-¢pe law is a poten;ra!fy confusing, one .
- Y unléss f;_js.relafed to the very :ngred:en‘s'
v efthc offence;’ ofherurse, it is s:nply an -

L ﬂj.'asserifon that notwit thstanding. thatan’. -
T ‘: offence has- been committed, ~the oﬁ”ender )
RS . . was’ nct:vaLed or accuafed by sornie benevofeng
... - .7 . design.- It may be enough, . in a parcfcuiar
SN ..:case,‘to save him from’ prosecu;ron or-to .
Cn resq!*'fn nrt:gacfon of senfence it a.

P

Y, - The. GSSEFLIOO orf want of intent to- breqkj e T



prosecution is lodged but [ tannot see .
that he can be rescued from guilt if
prosecution is undertaken. o
In principle, the recognition of "public
duty¥ to excuse breach of the ‘criminal law
. o . by a policeman would involve a drastic L !
SN : " . departure from constitutional precepts that .o :
S ' ‘do not recognizé official 'immunity, unless ‘ \
' sta‘ute so prescr:bes ... How far such o
immunity exists in the exercise of . L T
discretionary power not to. prosecute (s C
.unknown to me; but even [f it be considerabdle,
_ the fact that jt does not reside in a settled.
e rule is a safeguard Legal immunity From. _ o
St . prosecution for breaches of thé law by the . o
" . ‘very persons charged with a public duty of ' ]
.+ . ‘enforcement would. subverf thag ‘public duLy .
o The matter- is,. in.my view, more grave in_ .- . ' -
relation to the crimina!'iau than it is in
_any cohasideration._ of innunrty-‘ron civil
-Irab:lrty where policemen rmay incur it while .
'_fn che drscharge of Lho:r offrc:a/ duf:es. (SL) - B

e b e el e

Thejsamé reasoning, it.is submi ed would extend'to

i L -

- .the exercise of such a publ:c duty under super:or orders (55) B

!mproper pol:ce conduct anounf:no to ‘entrapment led .

tq‘cchIptrons g an- Ansr;can case/ Re:can V. People (56), where
Two game wbrbens, in order to enforce ¢ne ganes !aws, told two

youThs Lhey were fur buyers uho cou!d drspose of ”ho*" beaver

_‘hidésf ]n fhrs manner, They_;nduced the youfhs to agree’ to trap

teaver iliegally. The wardens were convfcfed;bf uniauwful con;-'

., -

_spiracy to trap béavéc"and possess n:des and oF. becon:ng acces—

sories before the fact to such.crfmest hav;ng fntended ;o.fnduce Lo
persons, -who would-not otherwise havé done’so, to commit the - - 0

.games offences.

Absence of specific-intent in offences which require it



————

'would provade a successful defence to accused polrce off:cers 3

(5?). Houever, they wou!d not be ab!e to. avail themse!veS'of_-

this mens rea defence in abso!ute Irab:!vty offences whens R
crinminal fnfenf is nor an esscnffal elenent of the offence.

In R. 'v. Petheran (58),‘g]po!ice,secgeant”mhg ggve.markeﬁ money
to a cdnstab!e,witﬁ_whfchr?fquor:qu purchased [llegally was
himself convicted of unla&fql!y pur¢hdsfﬁg.{$quor; the prosecu-

tion having been insfftu%ed by, the ‘person who hdd sold it apd was
later .convicted of unl/awr 9 sale._ The defence of ‘pubfic duty was’

- v

rejected. and «a défencé'argumeht-rajsing absence. of mens rea was
®fenicd, the Court fﬁp?icﬁtfy treatfng the provincial !iquor .-

statute as one of cbsofuce proh brtibn

~

’ .

-

It appears un!zke/y *haf the not;on of crown. :nmun:ty ;

(59) uould assrsu an- accused po!fce o fcer, however,-in '

spec:cl c:rcumstances the defencc of necess:ty (60) nay /cad Lo

an acquittal. Since entrapment ceneral!y fnvofves vofunuary

‘action by or on behalf of law enforcemenf officials .in-non=--
‘perilous situations, the application of sgch.a}defehce ub&fa,bé

greatly-restricted.. . "

Overzea!ous poiice offrccrs nay also be deal .wﬂfh by
internal DOfICO procedures or by nunrc:pa/ provrncrai cr- féderal.

_boards or comn:ss:ons (cften hav:ng c:vr/ran nenbers) uhrch may -

conduct inquirfes, Lhe nosf recenf exanple of uhrch is-rho‘

_mcDona!d Commrss:on of Inaurry.Conceﬂnfnc Cerfan.Actfvfffes of

the Rovaf Canadfan Mounted Polfce._-shch.anuiries may be. subject
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. . - . . -
v . . o

- of *he poi:ce departnént concerned. IR Lo  '."
R Thc above neans of rcdress to sanctron poi:ce n:s-

;‘conducg are charactcr:zcd by a necd For :n:t:a;:ve by a conp!a;n—

-antﬂor :nteres;ed party, houever, thrs i'nit IGLIVC is no¢ a/uays

.

_Vgakon (6!) A nore pogent rcnedy and degerrenL to poficc mrs-

'conducL nay be to deny then-*he frurgs of ‘herr oun urongdo;ng

"hrough an’ exc!usronary ru!c of evrdence (62)— al*hough :ts

+ 7 - e ow e “ ;‘

app! CGLIOH UOuld have to be: ba!anced agarnsL ¢he :nuercst and

. s @ Mdefence™ of entﬁcpment."

The crrn:na! Jusgrce sys¢en does not, operafe'fp a

vacuun but. aust be reSponSJve to Lhe publ:c and. marn;axn a
favourable public image: As the polfcedré-dn‘the‘"Front J(ne"t
they are'the,mosf_fmned:ace and vulnerable rcpresentanfvcs of

Al

the system and of the esfdb!fshcd sonaﬂ order and'thé.manner.fn
which they carry out their_dufiés‘treates_an]fﬁprcégiqn'wnioh has

preofound effects. S

As the Ouimat Commitiee S¥Tated: . R .

There is unanimity of opinion that the
‘police cannot effectively carpy out their -
duties with respect to law enforcement
~unfess. they have the. support and confidence
Tof .the public. Not only is the cooperation
) . . : - “

- ) T : T - . et . | A

ﬂii to a great deal of pub! g y-and'théﬁéby_aﬁfécf the p&p?iq~im&ge'“

securfty of the connunfgy- or by acccptance and GQP/ICGLIOH oflg-



. ’ R B Y T
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"-‘ - -
) of the c:t;zen necessary for effect:ve o - hi,_
. law enforcement, but disrespect for. the i~ oo
. . . . police creates a cfigate- wh:ch 45
) S ‘conducive to crime. (63) P RN

Thc:ﬁfrsflstage in whfch polfbeﬂact?v?f:esiiq a:

~ + . > . b ve o

crrn;na! casa;arc revreu;d or scrcened 0ccurs :n the Attorney—-

- K

Genuraf's offrcc ur;h Croun prosccunors fospons:b!e For present-

. , - Y. Pt

'fng cv:dence rn cr:p:na! prosecutfons.. Lt has been sard that

. "the pofrcenan,.!:ke any othor l;trgan is ‘o a Iarge exLenL*i
1 .

'in_Lhe hands “of hiS counsel, and to try Lo advance one’s case.x

"by neans of Sone unfa:r prac;rcc.fs not nuch good J; oneﬂs.counsél
fs-npt QOIng tp;ard and cbetﬂ (6#) FEEEE

v

.

o .'J.- . V- 8. "The Prosecution ™ ' . »

- - - . . v .

Thére'is‘cohstant :nLeraccfon betueen fhe“po!ice and .

Lhe Croun DLCGuSG Croun pFOSECUsOPS rely upon Lhe pol:ce fo_gerve"

4
.
~ -

‘- as Investigators, gafhcrens oF ev:dcnco.and po ial "witnesses .

whereas police officers rely upon.Crown ﬁnosacafors to present.’
the evidence supporting their cases in'court. The relationship

‘ﬁdy'be-stFaiﬁed at times sfncé} althugh'tﬁereifs genefaf}y no
‘review of poiipe.exérc{se-éf giscretion not to arrest and'jnvéke
Lthe‘crfmfna/-jus“rice system, the decision by the police %o‘}ay ,
.:; charéé fs,scrpcnéd andr}cviewabfe.by the Crown wh&se Jecfé}onT'

whether or not to procced with the charge is a form of confrol

'ubon police practice (65).

“ Common law criminal procedure is accusatorial and the



process is an adversarial.one- between fwo opposrng and conflrct:ng Coa

. r. ) v,
. . .

parties, each presepffng'ffs_Ca$e°bcf0re an :npar al tribunni,_', L L.
cohductfng‘the precess accordfﬁg to es;abi:shed rules and
principles out of which ff'is.hogcd and expeqfed tha?jfru:h-wTrl .

ta

emerg‘?\ (66)... . B . . . . ‘.,.‘. . . .‘. .

N g amere

‘ v
[ .
. . - . - . e .o ~

This contest is mitigated -somewhat, by the judicially
A . g : . M

L

“endorsed rconcept of the. prosccutor as a 'quasi-judicial’ officer
~of tho court (67.). .As Rand J. stated in Boucher v. The Queen (68):"

N~ R - It canno« be over-enmphasized. Lhat the -
' . purpose of'a criminal prosecution is not' .~ :
_ to obtain a conviction; it is to Jday - _ o
. before 'a jury what the Crown cons'iders to . T . L
“be credible evidence relevant ‘to.what is . ‘

. calleges to-be a crime. Counse! hHave a duty
- to Sece'that all ava:!ab!e !egc1 proof of T .
C the fatts -s preSented: ‘should be done .- ° . - i
- .~ firmly ancd pressed to its /eg: Jfnate’ -
‘ strength,.but it must also be.done Fairly. W e T
", ..+ The'role of ‘prosccutor excludes any notion .,

. ef winning or losing; his fumction is.-a., s
- . matter of .public duty tham . which in civil -
1 ife there can be ‘nonz: charged with greater T
personal responsibility. It. is To be :
e e cﬁffcrcncfy performed with ‘an ingrained sensé - . .. . - -

of the dignity, the seriousness and ‘the & o oo

o . justness of judicial proceedingsi. >
JEORTER OT JUEISTaT Promestingsit (s9)

e e E s ek

s A

- .-The Canadian Crown prosecutor,’ parti u!ar!v Thosc
engaged Fuli~time in major centres, is unlike his_bounterpart:in" R
'Eng/and, wno_has tradirfona/Jy been a barrister retaihed to - : : N

\ - - . . . -
. A v

 pro5ecu¢e yeu remote f rom the investigatory and:charging g -

- ~.' ) K . . BF S L
il . - . '

processcs (70) The American system differs .in. the cther d:rec—”
0y -’f .7 .'-. . » B -

"ffon as there, a district attornéy, usuai!y an clccted offfcra!

may ‘take an active part in the investigation of crimc_dnd.
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‘excrc;ses a Qfde &iécre%ibn'bver7initfgt?bb:of investigation,
.-"\‘~;arrest and prosecutfon (7/) oL o

The Canad;an Crown prosecufor,‘a!fhoagh brdJnariLy no%

.

w

.. part of the :nvestrgat:on, arrest and :n:traf'cnargfng processes,

;.nay advase the poffce at a/! stages qnd has fui! autnor;ty and

~
-

e respons:b:!:ty over a crrn:nal natLer bo;h in and out of court

‘
1 . ' e

‘ .once ‘a charge has been Jafd (72} . Cﬂown drscret:on eXJsts at

. 5 r'

'nany po:nts throaghouL the process (73) and genera!fy,the courts,

f.subJecI_co whgf w:!! lager be sdrd regardrngurhe doctr:ne o, anse_'

_ '.qf;prpceSS.ﬂZ&)Lndo nof rgv:éwwthe,Crown S d?Scref{onary'powers : {

. -

ance prosecutors are appornted :nvCahada,ffhey-afg

. - -jndeppndent of pdﬁitjca? cons:deratfons, afghough fhe Affdrneyf

~

- .

General s accquntab!e to the head of_hrs governnent the legis- '

aal ot

Y lature, and uigfnateiy the elecgorale. ‘fhe‘Cqun,;therefbre,‘fg
not an instrument of the poj:ce, a poi:trcai group or anyone
- E e o AR Ayl
’ else and justice Ts the governing'?acfok_iﬁ the exercise of
prosecutorial functions (76).. ST

Mfth”fhfs fn mfnd,'controk‘by TherCﬂown'ovef goﬂicé

K3
.

initiated charges is partrcu!ar/y s:gnrf:cant wﬁere perveréé

*

_po!ice'ccnducf has ”creafed" rather fﬁan d;scovered Crown ev:dence

becduse &'subsebhenf prbseé&t:on wou!d fnply tac;t approval by
| the - Crown of these police measures (777). Hat;ffcatfon‘by the i

w o

Lrown of the manner’ :n uh:ch po/fce perforn therr duf:es br:ngs

into-question the ”quasi—'udicfar” nafure.of its-bfffce even before
q . JUgic . . : . ‘

b . * . - N . \ . . . . N . , . . an ! PV
: the formal judicial trial process.Regins. : o T

s o - . . -
v - . 4 - - ' . . »

L



= T SO P T -
C. . Thé Judiciary !
N The pr:nary funct;on of ‘the- JUd’C’ary is 0o adJUdfca?e

-

and, in the exerc;se of *h;s funct:on, to ensure that Justrce is

1
- -

ach:eved indrv:duai_casea. An fndependent and fmpartvaf

‘Judfc:ary rs there?org,eSﬁéntiafr In the perfornance of their..

gutiés, Judges muSL be Jbéunéjfhom~édhtrol Dy‘Parlrament-or:Lhel

!eg:s!agures, execuglve organs o, goVernments or dny other source,

"a/though Judges cre often responsrve to pub rc des:res and paich

Lo

ponsideratiohs (28){

’e + - ‘, . ~

CThe - judee, denern:nes and aPP’feS the applicable Iaw,.

Y
'

" procedural cnd substantrve,.fmpgses.senaence,fn-the event ¢Ff a

o

'conqictfbn'and in add;t:onl.Fn'non—juryutrfa!s, decides the
facts. and determines guilt or innmocence (7%9). .

- - ~ - Cor PR . . . . ' M

The Judfoary aims to acconp!:sh-the obJechves o.

.

ey . -~

the- cr:n;na/ JUSLIC& sysgem and ‘hrs 13 mosL apparenf at a publrc‘

’

friaJ"uherg‘the mechan:cs,a.,fhe sysLen are exposed.Lo pub/fc

écrutiny-bnd'whére thc'fmpaﬁffalwtx o,ftMe'}udge in the Face_of

.y

Croun and de;encc demands greaLly COanIDULeS to ‘he pub/rc image

,o?jthe systen (80) Mbreoyer, as. opposed o fnitial pol:ce and:

- N . .

3everaf prosecu¢orra! decrs:ons, dec:s:ons rendered py a court

are pub/rc and are rev:euab!e on appeal (8!)

The trral Judge is thpcen¢re of ?hepadveﬁsary°frjail'

proccss and through ]nt racf:qn With* Croun counsel and. defence

counsei,-he,mu;t-seek,é faih,ba/anCc befween Lhe ororecL:on of

e e



the publrc through the r:ghts of the Crown and fhe rrghts of
Sthe IndIVIduaf by Farr!y apply:ng the ruies of the adJudrcarory

process (82)

Enfrapment is on/y a part or the broader pnob!en of .-

lauless Iau enrorcenen‘ and notw:fhstand:ng the absence oﬁ
/cgfs!at:ve snandcrds and contro!s,,the FOuFfS'!n Qanada havé
Lradfgfonaily exercised, restra;ng in interfering with law
enforcemént pracfices, paﬁficu!ar%y in-the presence bf'rejeVanf
‘eévidence of probative value.
, | e . Lo - . T |
Lfmité,éan-be.fmpdsed oy tha cq&rts on fhe effedthe-;

v . .

héés*oi certarn po!:ce neasures by utr!rz:ng evrdent:ary rules
Cor by crecurng de;ences :n-appropr:age c{rcumggqnces.'-Theupref
. P ¢ R N - -
domjnantzgfeytdf ﬁhe_Amechan defénce of gntfapmenf, gjtﬁoughﬂ 
R U .. .

it Ffocuses on the predisposition of the accused, rather than on’

pclice conduct, is expected to have some .effect on pelice
practices.  And American cour%s,-in guarahteeing donbt?tutidnqL

rights, have been eeremgfy ac;:ve in :npos:ng controls by
. 11

wexclusionary. rules of evrdqpce n order yO sh;eld the mntegr/fyf‘

and purity of thé judicial process.

“As Ste&arf J. of the United States.Supreme Court

reasoned:

Even-less-should .the federal courts -
be. accomplices in the willful diso-

. . . bedience of a- Constfaut:on they are
- o R ._suorn to upho!d. (83)



nRecent eVents

Cons::tuTJOn and praor to thai{

of the Suprene Court of

' ju$trce systen (84) Th

3f:uud:c:ary, alrhough a o

-'experfence, fn onder to

.is not brought fnuo disr

the chana! Just:ce sys

‘.pihning‘:t wr!i be prese

'the Un:Led Stafes, it,’s

‘dekerred Hqt Ehe pa#:c

judjcial-gufdeifneé
will-scrutinéize proposed

Courts.will not be confr

reprehensible conduct.

rhe ol!ou:ng

aces Supreae COqu gre

- 'Decency,”
- demdnd
] - be subjec
. C . conduct

: en-‘sur'e

into

onted

security,
‘that government.officials shall’
ted to
"'l‘?GL
In a govcrnnent of
the government

:n Canada havo seen a. new!y enacted

.

Canada for the fntegr:ty of the cr:n:naf

:s rnd:cates a greafer role far *he

re fiexrb!e one than the Aner:can

epute. 'Itdis saﬁd that

tem and the values of society under-

wvay, as in

rved as a resu!t In this

expected thaL po!:ce n/aconduCg uill'ba

e V:f! be encouraged to jncorporate.

théir activities and that prosécutors

srosecutions more carefully so that. the

with what they consider to be'..

i

connean of Qr‘anders J.

of the United

nOv..

wr;houa s:g" cance :

and liberty alike

are commands to.-the citizen.
laws, existence of
will be imperiled If it

fails to.observe the law scrupulousiy.. <

Cur government is
teacher.
-it teaches the

'-presenf

Crime
becomes a
for faw;

is contagious. If

7 " a aw unto himself; it
. .To declare that
the criminal

the potent, the ocmni- -
For good or.for ill, - .
whole people by its example.
the government
lawbreaker, [t brceds contemp?

it invites every man to become
invites anarchy. ,

in the administration of )
law the end justifigs the - '

*haf fhe GGHIRISTFGLIOH of JLSLIC€

the characteryof

express:ons cf concern by nenbersA_

the.samec rules of . ' BRI




. viéans: - to declare thdt the govern-
ment may comm it cr:nes “in order lo
secure the conviction of & private -
eriminal - would bring terrrb!ei

.retrfbutfon.; Against thgt pernicious..

~doctrine this court shou!d resoiute!y

__set its face. (85) - . ] : ..  R
-
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| JUDICIAL CONTROL: PRACTICAL APPLICATIONS -\
' L L OF THE -t
.o ; " DOETRINE OF“ENTRAPMENTLZl T
BRfe Lt .
Entrapment is'a reqoghfzeq défeqce&fﬁ the'Unifed
 States (86). It is intended fo afford é'remgdy-taiv?crﬁqs'of

unconscionable police.practices involvima the fndulemént of
po Jo] / ving RA Y

innocent persons tc commit crime in -order to.drrest, prosecute.

ang conVTEE’?;;h. ‘ S
¥ ‘ ‘ . 7 .

.'The defence bf'énfk&pment fé‘qhe bf'géhis'éd}l;es%
recorded "bfeas". fheASfb/e te!!s-us.tht EQ?;:fwhén_aCCQée¢
of eating the‘fOrQiddeh fruit, pﬁot?s%éd;.ﬂfhe serbent-gégufjéd
me and I did eat™ (87). .. o :'7 ._"--' o o

. [

Enrrapméqf was rejected by‘fhe New York Supreme Court

in Board of Commissioners of Excise*cf—Onundaaa-Counfy.v..Backus
(88). Referring to Eyers‘aliegaffpn”that-fhe_§efpenf had | . .
"beguiled her, the court declared:

That defense was overruled by the great:
. Lawgiver, and whatever estimate we may
form, or whatever judgment  pass upon the

PR W

R



T -

character or. conducr of the tempter, y ‘ ‘ .
“this plea has never srnce availed to
" shieid crime’.or give indemnity to ‘the T
o & culprit,. and it"is safe to say that under
: any - code of’ c:v:?:zed, not fo say christian
ethics,: it mever will. (89) L . .

- . -

A!though entrapnenf has since become entrenched in

Anerrcan !aw as an estabf:shed defence, rt has not been accom-

-panfed by a cons:stent and comprehens:ve basrs uﬁ/;riyrng its

appi:ca‘:onhf rhe dr fereng vers:ons of the defence Wh!Ch are

. e

substantraY!y supporLed by rhe author:f:es are, exanrned below.

” L]
3 e - SIS

.- M . -

pA; L Judicial Deve!epﬁent‘and Theoretical Bases

T

I. . The Subfecffvefﬁppﬁeach

'-fne yersionfef tﬁe'dé%encelof enfrapeent‘aepepted by
-5_%eeerel and“woeglstatelceuffe fn the'Ueited-Sfetes is bheed.on'

a sebfeéti}efffew'of{fheiparr}euler accusedfs'fntent undﬁehefher‘
D “or not he wee-predfepesee to COEEIt the offence with which he
:::sfepds_charged. It is for.fh}s reason tﬁqt.ig is also knoen_as<i
| fhe?erigfn of.Thfent; geneefs‘ef:}ntenf or Cﬁeq;fve deffvify J

L

”formu(afibn.

o The Ffrst'caeefin'whicﬁ a United States federal court

. . . ' v ‘ )

‘”aéeepted the defence.of entrapmen; wds Woo Wai v. United States
(90) !nmrgratron off:c:ale suspected fhat the accused, a Chinese

nerchanr and res:dent of San Franc:sco for many years, possessed';

v . -



-

- -

rnfornatfan regard:ng :I!ega! :nportar:an of Chrnese people fnto'

'the Unfted States fron Mexico and the compl:crty there:n of

- -

'certarn Immrgrat:on off:cers. In order to-obtain a hold on: h:m

and nake him tell what he knew, the.offrcrais set out,gq_Iure‘

‘hrn into conn:tt:ng an :nnrgrafron offence, for which he was 10

“be- :ndfcted and conv:cfed !!‘for Fhe purpose of bringing

pressure ta bear upon hfm to nake him "ccne ‘hrough" LThe accused o

j:refused to conp!y w:fh a nunber af schemes unt il perszstent and

I3

'-,repea‘ed entreat:es and pron:ses of. offfc:al protec;ron won hrm

over. He was Iater prosecuted on a charge af consprracy to

,kio!ate.rhe.;mm:grat;oq‘laws.~,~.: o o .
. . y : o

In feVersfng the conviction, the Cfrcuft'COurt'of
o Appea!s appffed a teSL of who concerved thé. orrgrnal criminal

design. In this case,: the prrmary :nfengzon to coanrt the

offence did not originate with the accused and he was induced e

. . ~ N - . ’ N . 4’
along only by sustained pressure. . The Court upheld a defence
of entrapment, stating: "

o

... it s aga:nst pubirc pol:cy to
'Sustafn g conviction: ODLGI”Ed in the

. manner which is disclosed by the ev;dence
in this casg; Lakfngrfne.fesf:mony of the
defendants to be true, and that a sound.
public policy can be upheld on!y by denying ~
the cr:m:nal:ty of those who are,.thus.
induced to -commit. acts which fnfrrnge fhe
_Ie‘fer of *he cr:mrna! sfaLuLes. (9[)

Although fhe accused in fdct; cohhﬂfted *he offence
 w:fh which he was charged he was aoqu:rfed because,'intef»ai!a,

of rhe degree of :nvolveneng:of off:caal conduct in: the comm:s—

. .
- . L. L ‘.\_ e -

[ T -
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_Sion. of ‘the offencé.and spécifically, the effect of such conduct

on the .accused's mipnd.’

In 1932 entrapnent was c!early recogn:zed as a vaf:d

'_defénée in federa[ courts, by the Un:ted States Suprene Court. in

\-

ﬁdrnel?s-v.-Un:ted States (92) A federai proh;bffron agenf

pass:ng as ; .a tourrsf and acoonpanfev by *hree acquazntances of

the accused” Snrrel!s, VfoLed ?he Patcer af*hrs'nome."The agenf’
/

pdrpcse was tc prosecuue the accused ‘or procur;ng and sei!:ng
ffquor., fhe conversa;ron Lurned to WOFfd Var I experrences as
thé a¢Cused fhe'agent-and one of fne acqua:ntances had,been in

the sane arned forces d:vrs:on. Dur:ng a l—/r hour perrod the

ageng made. nepeaued reques;s for a half ga!lon of whfskey Te take;

-

back to-a fr:end. - No Q;her person n tng;group,men;foned jrquor.
'Sorrelfs at ‘;rsL refysed, stqt:ng Lhat‘hé dfd not navé any and
1thar he "diq nottﬁoofpwﬁtn wniskeyv- but He. frnal!y obgafned the

,I;quor wn:cn he so!d fo tne agen for.SS.‘_ -'The accused was .

subsequen*iy charged or bogn possess:ng and se!l:ng tnefwniskey"'

in violation of a ‘ederal sratufe.'

At trial,. test:nony concern:ng tne accused’s reputa—

L

tion was conflicting. Some_sg:d it was good wnereas otners said:

~

) ne'was_a‘rqm }unner. Inere was no‘ev:dence Ihat the accusednnad,

-in_theﬂpqsf ever possessed or sofd any !fquor. The Trfaf'douff;-

ruling thaf‘as.a mat;en of faw there was Ao entrapment denfed”d“

- motion to direct a verdrct in. faVour of tne-accused and furtner

FIER

‘_refused to submrt tne ISSUG of entrapmenf “to tne Jury., TA Vefdfct_lf
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of buiity‘Fof!o#ed eﬁd theerdrfn_Circuit Court -of Appeals & -~
af?frned;

’

Tne quest:on be;ore tne Supreme COurt was whether thei

evidence WG§‘suffrc1en; to go to the Jury ‘or the fssue of entrdp--

_ . e _
ment. The Court hefd that upen *he ev:dence, fhe defence °K
entrapment was ava:labie and shouid nave been sub *ted to the
Jjury. ‘The.judgement,was,fherefore reversed and,fhe case ‘remanded

for further proceedinmgs. - . U )

Hughes C.J., who delivered -the jngement of tne.Court}'

‘viewed the Ffacts as follows:

It is clear that the ewideénce was
, sufficient. to warrant a finding that
. .~ the act for which defendan; was .
prosecuted was instigated by the pFOthI—.
. tion agent, that il was the creature or-
. g his purpose, that defendant had no. .
previous disposition to commit. it but o e
was "an [fndustrious, law-abiding cf*fzenj' e
and that the agent Jured defendant,
. otherwise innocent; to its commission Dy
< -+ repeated and persistent solicitation in
LT which he succeeded by taking adventage of
... . the sentiment aroused by reminiscences of "
' thelir CXperfences as conpan:ons :n .arms in 7 F?
. the Wor{d- Var. (93} | S /

“;fn COmnentfng-onzpoche prdcffbee, Hughes C.dJ. -

L

-referred to accepcab/e conducL Dy governnenL officials who

':mere{y‘a ford opportunf ties on-ch{/fffes_fof fhe_EommisSfon‘of
dn“offencb and‘in.so-dofng employ arriffce'and'sfratagem to 

’ -

revea! cr:m:na! dcsrgns and apprehend *hose engaged ?n criminaf

-enterprfses. The nanufacturfng of cr:ne by government offzcrals

[ A P i
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. .'.. . , . . e L3, . P e ST
"however, was ‘'viewed as another matter gf?bgéfner;_‘g:}‘ ‘l‘l‘f o

T A d;fferent quesf:on :s presented when P .
" thé¥eriminal design.origimates with:the {‘ S
nncffICIa/S of -the government and they _:';f“"““

;trnp!ant in-the. mihd of - an'rnnocent person_’ ‘

- the d:spos;tron To- comm:t the’ a/leged .
o _..". offense and. induce .its conn:ssron in arderf. L
e T '*hqt they nay proseCufe. (9&) P

N RN . . . . L Lo

- . . PR . . -

/he na;orrfy dea!* wrph such.c svgugtxon as " a na;ter

- - ‘a

of sLafu‘ory consgruct:on fn fha‘ Congress cou!d not have rngended

-~ -

:fs sca;uges to apply ro innocentlpersons who succunb to po!rce T

. - . , e e e

IﬂSngGL!Oﬂ and vrolaxe a- stauute. S e n~f_"n ST
. f‘f% ._T_TI;. ?=-;-.' e NI
. lie “think.that-this-éstablished aritnciple. - .
o - ‘oﬁ-eohstructfon is applvcable. here.: Veﬂ_‘ . .
S0 L. are uhable to. conclude that it was-the. .7 T -
oL . ihtention of the Congress in enacting Co o :
e chs statute *hat rus pnocesses or deuec— BT

ticn and enforcement .should be abused™
-by the IﬂSLIQGLfOﬂ By” goverbnent or fCJa!s‘-
" ofan act on-the part of'persons otherwrse'__u o
~Jnnocent in order to -lure -them R I . ,

onnfss?cn qnd to punigh them. Ue are -mot .
S . forced.hy..the letter to do violence to Lhei-.;a~-‘
. - spirit and urpo f-the.statute. e

C ,O- purpose o© E.LFL (95) . |

) -‘uThe_hajbri?y:rejecfeq'rﬁe.pOncurrfng'minorfty'obﬁpjeh

:Qﬁféh wou}d treat the stafute,as_apb![cable,desgife the enfrapiz,

ment," and ‘the, accused gu;fty, de wou/d aliow ghe.courf to grant

fmmunriy'pr:aqopg a procedure ?e\thaf enq. As Hughes C J.

reasoned: - .~ .. .. L T e e

It is the function of the court to con-
strue the: statute, not to defeat it as’
construed._ Clemency is the function of

the ercu?:ve. (s6) - - o R



'fprooepganS"upderifhc {nd4ctmenL qnd cou!d not
,'p/ea,@? nét'gui!fy, HughéS C.J. sfqted,
Cthatio s :

;f- .A '. . I..'32_-_' -

-

K affrc:als and comm:tted by an "ofherw:se

[
1]

innocenf" person,'the

accused .whd was fnduced by fhese off:c:afs.

-~

-

Y

In order ro successful!y asserf thfs defence or entrap-

'méh% the offence nust be planned and rnst:gated by governnent

.

The s¢gn:f:can*-

'fssue re!afos ao the accused’s pred:spos:t:on and crrn:nal desrgn.

rhe ﬁdJOF!ty held ‘haL fhe con;ro?!:ng ques&ron :s "wheanr tne

“

' efendan; is .a person otherurse ‘innocent

seek:ng to punrsh for an al!eged of‘ense which is the produc‘jof

whom the governnent 73

o

Lhe CF&GLIVO achvr¢y of /fs pwn-of rc:a!s" (9r) e
. !n reJecrfng Lhe_qontenffbn of the government that-

:_cﬁe defence oF entrapnenu'myﬁtfbe_p!eaded

The defensé is .available,

n'oL

ih bar to further .

be raised -under the

on behal‘ £ fﬁe‘m&jcqfty,

in
. view that the accused, though gurity,

. .. .- may go freg, but that the government i R
Ot cannet be permitted to contend that he o
: - the government

- {s. guilty off a crime where

-‘officials aré. the instigators of his con-
e in sustaining
e - the defense in such circumstances have

duct..  The federal courts
. ... - “proceeded ‘in the view that

e plea in bar has. not obta

;ﬁebyérsfon of”if&_pdrposé",f99).‘

S L v . -

the defEndang s 35:‘"

oL ot oc.ldsipot guilty.  The practice of requrrrng
o Ined.?

;évfdéhge;‘takes the case ouf of the purv:eu of |

(98) - :‘: .j.‘. -

And engrapmeng, i fcuhé'Lo be drsc!osed by The.

Lhe sfafute

,ﬁbécqusé rt_;annp;?be_sqpppsed fhgf the Cbngress-fntended that

~

the .Jetter of -its. cnpactment .should be used to support sych\a;gro&é‘

et i L e i

- -l -'_‘.al——J‘_"""'u S



va

" lentrapment in. 1958 in Sheraan b;,Un:tcd States (!OO) 'Jn'Augusf

progressed to a discussion of mufuai.experfences and problems.

inc!udihg'fneir attempts to. overcome addiction to narcotics.

”fhformer:dwed Hih'SIS} . In fhis~way, the :nforner bore the

‘narcotics in v;olaf:on qf-a federa[“staﬁute;

C .33
'1The Unftéd Statec-Supreme Court hekf ehcountered

]

]95/,fa‘government fnformer fvrst net the accused Sherman at a

'docrok's office'where apparent!y bofh were being freated for |

‘narcotics addicticb. After numerous acc:denta! neet:ngs,'efthe% ;
ar'thehdoctar’slpffice or at the pharnacy, their conversations

Frna!!y, the {nformcf asked the accused if he knew of a good -

source of narcot:cs. He requested the sourcg:because he was not L

.respondfng to treatment. . . o e o

e.-}r'; - Iﬁftia!ly; the accused aLteapted 1o aboid the" subJect
however af er severaf repeafed requests,.pred}ca éd on fhe
fnforner’s presaned suf rrng, Lhe accused acquresced. -Frequent!yf
;hcreafter,fahe accused obtarned a quantfgy o; narootfcs whfch,he

snared mg;h the 4nformer. Each ;7me Lhecaccused Lo!d the in ormer"

fharithe total cost of the narccfsz'#aS'$25 " - and fhaf’the. o o

cosl_of his share of the narcot:cs plus expenses fncrdenrai %d
obfa;nrng ahe‘drug;u? frer severa! ‘such. sales Lhe rnforner
nbLilied Lhe Bureau of Narco;fcs ‘hat he detected a se!/er and oa
Lhree occas:ons governnen; agents observed ghe accased give: '-‘:-35

narco;zcs ‘to Lhe /nformer fn reTurn for noney supp!red by rhe"

goverhment. 'Jhe accuscd uas later charged v:fh Lhnce-sa{eSgof

v . . . -



C.confli¢ting witnesses .or .

Sof Appeals affirmed.

’ ‘Sorrells.

. . .
. - [l
. B n ~
. . »
- [
. - -
-
- . '
1
.-
ta

\‘1’f}" Fhe factual fssue'atf

.34,

triai,

- conv:nced an. othcrwrse unwzl!rng perSOn

was whether fhe

~

infbnmef ha&

to comn:t a cr;n;nai acf

or whether,the accused was: air ady pred:sposed to connrt fhe act

and- enhlblde on!y the.nauural hesxgancy of one acquarnfed w;fh

the ngrcocjc&.fraee.\ The

‘the Jjury and cconviction resulted

-
o

The Cqurf held LhaL entrapmenw

~

tionts wftnesbes,.thekefore

o

- = Ine Supreme Court

.Ua{ren'C;J;;

-

snragegy irr corbat

-

pracgfces become ob;eCL:onaole

equrcedﬁﬁy.fempfﬁng‘Ehnocent befedne,Enfo qula :ons" (/Ol)

- P - ‘~ -
?
T

‘:"CdngreSS'could not have

-reéognized the necessf%y”

‘Ae fn'SorreI!s

E

qnn;ss:on of an of

v

T

anc judgehen&‘uas reversed and

fhe.ccuh&

‘ding crfmeﬁ

- .

O

issue of engrapnenf

Tne fssub'beferewfhefsupreme:bqunff

’

. accused’s COHV!CLIOH should have. been 59;

jasua'mattenfo,'lew,‘;he defence. of enfrepnenL

)"

'ddopted

who del:vored

* -

for police to résort

He pointed out

-

when used

intended. tha

ence does nor consfxaut

v

1he,op/

[T

-

~.

;he cacﬂ-renaﬂded.l

S

d:d no¢ éh§b§e_Qerweeh -

Judgc credrb:!ruy.

Lhe ﬂaJOFfty held that

'agents nerely prOVJd:ng opporcunft:es or fac:!r

fts:stet ¢es were-%o'be<' -
gqvehnmenf o
fes For rhe
-qntrapmept. n

- 4

was-subm:tted ro

was

uhbf%cc'%Qe T

asfde'On‘

Lhe naJorfty Juaganeng'rn\

-hdweVGP{

‘(he-Cger¢,

':he Second C:rcu;‘ Court o

%Me-gqéunditﬁa%n

-

was éﬁ%abfiehed}"é

- .

uas €suab!:shed as a nafger~af lqu-‘

.Jhysneone4g-f_}“'

sion was afrived ar}?rom the;ungfspg?cc'fesrimoqy-gf_the'gcesepgf?J

L3

A
L
[T—

W

‘stealth and -

-

that such

fc?ﬁdnyFaﬁﬁufe'cffme:as
. P N 4

1
i
1
3
!
4
|
\



- ,‘-

Entrapnent ar:ses on[y when fhe cr:m:na! act:v:ty Was fhe product'

-

or the creatrve actfvrty of Iawlenforcement offrc:a!s.' In nak:ng

such-a determanatron,,ﬁarren C;J. stated rnar "a I:ne nust be
drawn between the trap for the unwary :nnocent ano the trap for

the unwary cr:n:na!" (102) He' urther held aga:n fo!Low1ng

Sorrelis, ghat bOLh the conducf of fhe government ogent and tha'

-p ~

ceoenduct and”predi;poslfron oﬁ he accused may be exon:ned am tr;a],.‘

oA

The governnent sought o ovorcone fhe delence@bf

'entrapmeng byﬂc!armrng Lhat the*accused demonstrafcd c “ready .

.o
L

comp!a:scnce” to accede to the-:nforrer’s requesgs.; it offered
a record of two prror conv}ctfons,rone ‘or *he :IIeoa! sé/é of.
narcotIC§ :n_b3§2 and Lhc o? her for the fffe;d),POSS&SSngn:qf_-
L.:ncrcc{icsfin:!9¥5, ‘;he Courf'porn;od out fhcf there yoswno évf;
"deoce;}hdt the accusec.pas}:h ‘he Trade and held that a‘nfne—yéar:”
5o!o.3q!es,con0fc£fop?cnd‘o frve year ofd possess:on conv:cf:on'

yerérinsufffcienf.To prove_that.khe accused had a readrness to.

ceiffharcoffcsfa?;the t:meughe :nforner approached h:m, parchuf,'

...__

:/arly when hc was affenpgfng to overcome h:s narcoLfcs add:chon. '

[

:he Court accepted the defence oﬁ entrapmenf as a-

oA

) fma¢fer of law in th:c case upon undrspufed facfs. Uarren c: J.

.

3,jfndrcaced that the fnformer (hfmself under.cr:m;na! charges for"

'.r!/ega!fy sel!:ng narcotfcs ouf not yet senfenced at that rfme)
J .

'lﬂcrear!y fnduced fhe accused and not only procured a source of

~haf¢°ff¢3 but apparent!y.a{so rnduced fhe accused to return ro

~“thojno5[%:. He commented- on the dcngerq-of sucn‘a prqcrfce-as



~follows: .. . . - I

- . ' L B - T - . P -
° ' * .'..". . A

. . .The case at bar Tllustrates an evil .
d - which the defense of: entrapment s . - . .
‘ ' ‘d&ngned “to overcome.f The governmént- )
o o “informer. entices somecne attempting
. n_to.avord narcotfcs not Dn!y fnto carryrng
T T Sut an Fllegal sqle but also.into. return-=
ing" to the habit .of us€.- Se!ecL:ng the

o jp;oper time, the :nforner_‘hen tells the . ™ Y
.+ . government cgent. The set-up’ i's accepted oo
S by ‘the agent without even'a questJpon as
. - “to the manner..in which the- infermer en=" e ;-
‘ ' . countered the sellér. . Thus the Government .:,4’-

-  plays on the aeaknesses of an Tnnocent. N "

o parcy and beguliles him into conn:ttrng '
e - crimes which he otherwise would not, have .. X
: attenp;ed. -Lawenforcenent ‘does not . -,
requrre nethods suan as ‘h:s. (JOJ) : R

He indicated -as-well thdt.khe governﬁen‘ cannof make . .
use of an informer ‘and then cJe#m"&fsqssoc;gfron Lhrough ignorance

insisting it .is not résponsible for his-‘actions.’

Mofe'recbnily, Lhe Un:;ed SLaLes Suprene Court_ﬁoTIowed

the subjective view espoused the Coura g Sorre/ls and Shernan in .

AUhited States ﬁ.:RusséII (icu). ”Aﬁ Undercover narcotfcs ééent
'-invesfig&tfng tﬁe‘aécﬁéedrﬁhd hfsﬁacgdmbLFces ?or:illfcf%fy
'\mah@fabfu;fng d‘dfuéj.offe(ed'them metamghéfcmfﬁe:("gpééaﬁ){.
-an egsgnﬁi&{ fng(cdfcnf whi?h qu d}ffioulL_go obaain fﬁodgﬁ‘
f%g&j/y q?qj1abfe.. After the'agén% had observed the prdceﬁs and
confrﬂbdred.fhé ingfedient:fn Eétu(n For a sh&re of %he ffnféhed
.b}bdu;fA tﬁe accuéed.waé éﬁérged with fhree;cgbﬁfs“of havfng
;wmanufactured and-processed rhe drug and of hav:ng unlawfu!!y

. soid and del:vcred fhe drug confrary fo federa! legwsLatFon. The

‘accused vas conv;cLed by a Jury uh:ch had been gfven the standard

AL T Y ST S

Cea s e
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'entrdpmenf ;nstruct:oh however,

.37

the N:nth C:rcu:t Gourt of

Appeals‘reverseq, conc!ud:ng thaf “there had been am :ntq!erab!e

o

+

.[n'the Supnehedeur%

:#,T:;he accused for a recons:derafron and extens:en of
defence of entrapnent were reJec;ed (IOS) tne Couru adher:ng to:

© o the v:ew that. the pr:ncrpai.e!emenf

degree oﬁ'governmenrg{_part;c:patfon

in the crrm:nal

is the accused!s predisposition to commit the offence.

Rehnqufst J.,-who'defiveéed the opfhfoﬁ 5L

-

stuting: . LT

R Sy

tended to give the

4

refused to. go beyond the Court’s op:n:ons

a "chancellor's foot" veto [
enforcement practices of which it did

.. not apprfove. The execu;ron of .the

T . . 7 federal:laws under our Constitution is -
' ' : ‘ . - confided primarily té the Executive

" Branch of the Government,
. A . . .applicable constitutional’
. . " limitations -and to judicially fashioned -

rules to enforce. those limitations.

Furthermore he confirmed the

defence as. fof!ous.

‘o , ‘ o .Those cases establish that entrapment
' : ‘is-a relatively limited defense. It is

‘But the defense of entfapment enun-
¢iated in those- opinions
federal

was .not “in=

judicidry. .
over {aw.

sub ject to
and statutory

(i106)

thearetical basis of

oF

- rooted not in ‘any aquthority of the
‘Judicial Branch to dfsmfss prosecutions
for what it feels to have . been "over-
zealous law enforcement!;
the notion that Congress could not have .

but instead in’

the Court

rn Sorre!ls and Shernan

-
L

enterpr:se. "

-argunents subm:?ted on behalf or '

che tradrtfonal

4in the defence ot enfrapnent

He -

. o

L
—



i

' defense bf’éntrapmghtfcomes {nto p!ayﬂ (1c8.).

' Jury fndfng ?haL the accused was pred:&posed Lo commit the

. .38. P

... -intended criminal pun:shment for a

" .defendant who-has committed ail the
. elements of a- prescrrbed offense .but -
. was.induced. to comm:t ‘them by the
:government (107) ',uﬂ- - S

v P N . ' -'- R

l‘”i" The Court aga:n stqted that fﬁe acr that governmean

"fo:crcis nere!y provrde opportun:‘res or‘fac:!:¢1esz *he

comm:ss:on OF.an offencg:ot ysg‘decegtwas.afldw'énfércemeqt_

_techn;que,does rnot deféa% a brobeCuben. The.Cbth HeJd fhdf

:s only when tne Governnenr’s decept:on acrualfy anlaan

the crfmrngl.dgsrgq in Lhe n:nd of the.ge.endgng thcu the

o . B . .
» . -

The Supreme Cohrr-theréfofe_hpfd that the Court of,

'Apbea?& erred'ih SéEthg to. extend Lheﬁprinciplé_iaid dowq,ih

”Sorre!!s and Shernan and s:nce khere'WGs évfdence'to support the

_offences.:n-queston; the Jngemeng was reversed

" The defence of ehtrapménf‘formufated-by the"uhited

States Supreme Court is -a creation of sgatu‘ory CORSTFUCtIOﬂ.

" It is based on @n implied intent of Congress to exc!ude from
. the purview Qf,?fs-fégisfatfon,;fhe convic%fpn_o?,afderWLsc

‘thnbceht_pecsdns-jndﬁced'by,law enfdrcement_offfcials into

-

.brfmfhal_behévfouf"-fn vrolatron or such Iégfsldrfon. The

'enforccnent of staruges by /au enforcemenr offfc:a!s, in such

.~

e bid g L e o mm et o
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-

cT}cumctancés, is considered to be ”fofeign-tc the legisiative
.purpose" ?109)."The‘defcnce of entrapment ﬁsftceated as a_sdb-
 stantive defence because, if proved, thé accused.is acquitted,

~notwithstanding thc fact,  however, that all the e!emenfs of the

. offence have been proved.

‘The United States Supreme‘Couct.reccgnfzed the use of
‘crtffjcé; stcalth, stratagem and dece’it, hot'amoun{ipg_fo éntrcc-..
ﬁénf; by law enforcement officials in the-iﬁ&estfcaticn-and:‘ |
'detecffon of crime. The Court approved off:c:a! ccnducu léadfﬁg
;Lo traps where mere opporfunrtres or facrlfgfes are’ af‘orded fcrl

the commission of an offence (ito).

Entrapment, as a defénce to a ¢riminal prosecution, . &
. ‘ £ A
occurs where the design or inspiration for the offence originates  *

with law enfarcement officials who procure.its commission by an

accused who was not predisposed to engage im such criminal

e ﬂcfﬁViry-and'wculd hot have othcrwfse perpetrated the q?fencc

'except for the :nsL:gaf:on or inducement yfsthese officials.

.Vh:/e predrsposrffon rs dfsposrgrve, government inducement-is
’ not Irrelevana, a&, in order to ra:se the cntrapmenf defence, the
accused nust shou that %he governnenc ageﬁt played some effective

role. in %he'commLSSIOQQOF‘The offencc (111).

Ev;dence refat:ng tc the conducf of faw enforcenent
cfficiajs Vs cerfa:nly adm;ssrb!e and srnce the pred:spos;tzon
”and CFIMIna/ des;gn of the accused are reievanf issuesﬁ evideqce'

"may pe-tendéréd‘subjecting the accusedffo'"an,apprOprjatc and

e



.40,

R -, -

searching anufry ihto his own conduct ahd bredﬁspositfon"_fifz).

"With respect to the quest:on of a repry to %he c!arm of :nducea

‘ ment,

to %he'sepdnd tr:a!). _ ‘ ' S ’ = S 3

 Hand J. stated Jn the f:rst Shernan appeal (!!J) (Pr:or :'

- Indeed, it would seem probable that,
if. there were no rep!y, it would be
impossible ever to secure convictiods
&f any offences which consist of S
transactions *hdr are ‘carried on in .-
w7 .
secret. (Ii4)

The defence ol enfrapnen* is only available to accused

-

persons entrapped by !aw enforcenen; off?ciais or the'ir agenfsf.,

It IS not avaflable to an equa!ly cu!pable accused who has been’f;

entraoped.by-a prfuage rndwvrduql uniess *hrs indrv:duaﬂiwas

connected Wleh -an Of;ICIG! or ussd oy hfﬂ as an ageng (c.g.‘qn -

:nforner) (!15) ‘ Moreover ‘the de:ence does noc necessarf/y

_ apply.

tO‘aII.offences. 'As'ﬁugnes C.J. stated fn'Sorrells:

I#e . have no occasion to consrder hypo- - . - T

thetical cases of .crimes so héinous or S
;revo/ffng that the appl:cable [aw wouid

admit of no except:ons. (!16)

-

.Thé defence of entrapment is faigeq,affer a plea of

not guilty. . Generally, the burden'of production, no?.pefsgasfén,

_on. the

- —

fssue bf,inducemenf'Ts.placed_onffhe,accused whereas the

governmént .has the -burden of'pérsuasion ob the _issue-of predfs-

position (I?Z).- Furthermore, unless it can be’ ciear!y estab]rshed

- o=

as a matter of:law, as in Sherman, where Lhe Pacts were- nof'fd_“

djsbufe‘(lJa),'the fssae‘o; whether an accused has been

e IS TP CPR Py Jeepet Y

e - .
edd i e e s

.
ekt e



'Téfidende.(ff9){f

“fénﬁf&ppédfﬂs.Fqbf%he'jury'tp deéfdefqhoh the ﬁaéfsjdisc!oged':n

.. o . . R

-Inﬂthe majority of jurisdictions, an. accused may not

;both deny connrur:ng the crfme “and claim entrapnen;, the reason-

;:ng be:ng based on the'{néd szstency of the def ences.‘ In order

to rely on *he de fence of entrapnent thereforet an accused.must

-.adn:t the cr:me since ths defence presupposes the commission of.

'bnforcenent o,frc:als are Iike!y‘fo cause a nbndisposed hypo-

a-cr;m:nar o ence rnto Wh{Ch the accused was enf:ced (IEO)

A . EXGGPLIOH to thf& ru!e has been recognrzed uhere

n

khe case for fhe prosecuf:on shous ev:dence of entrapnent and.

- T -

-fhe acqgsed offers no evidencé of entrapment ;ncons:suent with

A

SN,

“his defence that he_drd notjcommrt"the'crime.- As a”result, an

‘accused in ‘such circumstancesy is-not requxred fo admit the

commission of the crime in order to be entitled to a charge on

ontrappent (121):5% H | L

cL | ; ' 2. - TheiObjectfve Approach

- The version of Lhe defence of entrapment adopted in

,,concurr:ng n;norrLy op:n:ons of the United States Suprene Court

qng.some-state counfs (122) focuses on an obJecL:ve view of

_poiice conauct and whether or not fﬂdqceﬁénfs held out by law

. theircqﬂ person.fo commit the offence with which a partjcular

accuséd‘stands charged. It is, therefore, aléo_referred to as



'

1;'-75_ In Sorrel!s V.

dei:vered a- separate n:norrty op:n:on,

-

,grounds otﬁer

ST Roberts J.

- . ‘The extension of

rega{ded

m:norfLy op;

Iegrslafure

.‘which_profee

fn a df

The-fdundafﬂod of

%@,
R
ir

s
.

B
-

T

o ‘
ghan those-stafed in

.

"Socregy is at war.
" classes,
held that In
‘forces or

‘may use traps,.

with
waging:
decoys,

of" cr:ne. (rzs) L

“such methods

ferena Fights

PR B -,

There-is connon agreemenL
a law officer env;sages a
it, and activated '
not theretcfore
.tion, for
a viétim Lhrough
and senLenCe,
revol

in¢end1ng
/ndfc;nent

ting a plan ought not:

-

v'by any eelf respec;:ng trabunai

the defehce,

nron,,?fes notfon

fe-assuned to have meanty Dug

however:

Y

Unrted States (I23),ﬁRoberfs J. o

concurred

*he op:nron of *he Cour&.[

.n:ques used by law enforcement off:o:als :n conbaLf:ng cr:ne.
the crimimal - . - =
and courts'hbve.uhifpﬁh!y‘_-:'I oD

this warfare the’ L
prevention and-degechon"]_
and deception -
. to obtain, ev:dence of,*he conn:seron

[

that
cr:me,
its conn:ssron by cne.
fLs perpefra—
the sole purpose o»

H

-k

.,aécardjng'tov*

*bfentfapmee}; he -]

b . . .
- <
. .
~
- -5 .
- B -
- PR
~ . . . -
- ~ -
- L o
foes .

.

;n by Brandefs

‘and S*one JJ._ (!24), agree:ng yrgh The najorruy Lhat tne Judgevf

‘ neng below should be reversed a!fhough for reGSOns and upon

recognr‘ed cergafn cr:me dEtECLIOR ‘ech-n

-y

* - - -

. L . *

UheTé}
olahs

obtarn:ng .
convrcgipn. -,

theé- consunma;:on of. -s0 "; Cew T
ed",' -

to .be- pernf
(125) L

- .

Lhc courf’s v:eu of what—ghe

fn “*he pubi:c po!:cy"

ts he purlly of governnent and :fs bracesses" (127)

:_fhe;qufce.conduct 6f.hy9eThechaliperS§n5?oﬁﬁu?aifbn:, N :;;«:i”;'

.
o
\

i
i
H
i
H
\



T e T s,

" Robérts J. asserted: -

hY - -

. " - ‘- The doctrine rests, rather, on a funda-
T~ T ‘mental riule of public poticy. The .
T protectron of Tts own funct:ons and the-
Lo e preservat:gn er the purrty of its .own
s . témple be!ongs only ‘to the court. At
AT the province ‘of the court and of the
cdurt alone to protect itself and the

overnnent from Such pFOSTIcquOH of the
g

. - ]_crfnfnal !aw. (128)

:hc nrnor:fy op:n:on uou!o reJect ev:dence of an
Iaccused S pr:or record or hIS reputa«ron as a JUScIfICdeOH for.

the- rnst:gaLron and creatron ‘of ‘a rew’ orime since . the sole fssue'

s';hejconducL of the poirce rather fnan the charac;er and d-is-

:,pbsftFOn'of'the aecused. It.wds stated tha}: o T
_ o A : -
- The applrcabie pr;nc:ple i's that courts
- musE be closed to the trial of ‘a crime .
' fnstgated by the governnen;’s own agenfs. )
No .other 'issue, no comparison of equities T
as between the guilty official and the: . e
guthy'defendang,,has any place in the '
- .enforcement of this overru!rng pr;nc:ple
:oh publrc pol;cy, (129)

-~ -

.Enfrapmenf, acbording to this approach, is seen as a
matter For the court (the Lr/ai Judge) to.rulfe on alone and Tt
is on!y where Lhere is some doubt as Lo the facts Lhaf *he JSSUG "

' may. be. subnf ed to the jury (130).

-

Frankfarfsr J:, mfth whom Douélab, Har!an and Brennan

JJ. jdfned‘ agreed urth the naJor;ty fn Sherman-v. United States,

(IBI) fhaf the und:sputed facfs d;sciosed ennrapnen* as. a natter

Qf'faw; a{though'fhey reached This_resqtf by.p d(fferent‘roufep



'~: Accord:ng to thrs n:nor:ty op:n:on, thé courfﬁ'ﬁéfugg'.c_l.Jﬁ‘

L -

rO conv:ct an engrapped accused not becuse h:s conducr faIISt  ST

RN

ou‘sqde ahe proscrrptron of the statute (a p031tron wh!ch was

¥

- . . P
~ .

'cons:dered to be "sheer f:cgron" (1321 srnce the’ on!y 7n«entron : ; E‘
of Lhe Ieg:sJafurc was e na&é cr:n:na! prec}se!yhghe conducl Ih'lg- ' %
uhrch'ghc accused engaged) gfbecausc, eve uh;s gu Eg‘ ;
“adh:fféd;:Lhc neLhods enp%o}ed on beﬁaf‘ of *he government to ? : . ’.ZP

-br:ng about convrcg:on coqu nof be counacnanced.j Frankfuraer J.

.

. Felt that the courts, have <. respons:b;l:ty fo FCJOCL sucn nearods.

- Ve - . M ~

. - K . . " . . . . " . .

REEE Insofgr as they are. used ‘as instruments '7'-“‘ o
.alities in thé adnrnfstraL:on o;'cr:nfna/ Lo S
- ... justice; the. ’ederad cogrLs ‘heve .an - .,{'_w o T
‘obligation-to set their facc againsi A '
L e . enfiorcement of’t the [aw’ by tawless means
. - . 77 or mecans that violate rationally, vindi-""
: o cated .standarcs of Jusgfce,.cnd to FS:uSG
to sustain. such methods by e:*ecLuatrng o
“them. ' They do this in the.exercise of a L
‘*\_ recognized, qu!SdICfton to- fornu!aue and - . BT
\\ app!y "eroper standards’ i for Lhe-enfdrce— o ’ ’
\qgn of the federal. criminal iaw in-the  ~ -
Federal cour;s" L. an obf:gat:on that . _
_goes. beyond the conviction of the parti- . . T . -
cular.deferndant before the Court. Public =~ | ~
confidence in the fair and honoratle ' )
R admidistration of  justice; ‘upon which
ultimately depends the rule .of law,.ds
- . - - R :
the Lnanfsenq:pg quu; gn S‘gkc':(433)

.In order to determime whether .or not courts-should set.
their Face' agaimst certaip police methods, 'the crucial question .. .77

pursuant to the minority opinion 'is "whether the po{fce.cond&ct

revealed in the particular casc falls below standards, .to which
common feeiings respond, far the pfoper‘usc.oﬁ goVernmpn?g! '

s - . +

.power™ (I3k)}. Consistent u:;h this: obJ ct:ve approach To‘pa!fce'



conduct,
to comnrt the cr:ne or:g:nated With rhe defendant or governnent.'

. officers,

p

Hff

vas noted that :n everyrcasewof fh:s.k:nd the rntenTJOn'fhaf,

. . v . . R
. ' . - . ' .. ..' PR ."‘
e e Tt GBS BN LT o

' : ’ T . S v .

vt Fs'whofly'irneleVanf to ask fflthef'fnténtibﬁ'f‘

or :f fhe criminal conduct was the product of 'thg )

o

creative act:vrgy' of Iau-enforcenent off:c:als" (f35) " And

_*he part:cu!ar offence be connrtted or:g:nates w;th *h po!rcer

'4\
-

and_uoujd not  hdve beén comm;ttcd w;thout therr rndugement.

.designed-

-

Thc m:norrry approved accepfed poi:ce neasures

to detec% those engaged rn cr:n:nal conduct and ready

-and uf!l:ng ud bommf$ further cr:nes should Lhe obcasion'ar!se.

“
1 . - -

It-uould fESTFICL.fhe use of inducements. !:kely-to induce crime,

fo suéh pefsons only, pbt'ofhers,who*wou!d.normaily éuqidlcnime“

and,

. as

~

fhrqﬁgh'SGIfo?qgggfe,,resist ardinary temptations.’

. &
-

. Frapkfurter J. commented further on this approath,;

fo{!qws:

[

This test shifts attention ‘ron the -
recbrd and pred:sposr;ron or fhe parti='
cular defendant to .the. .conduct o6f the - = -
police ‘aid the [ikelihood, ~objectively.
“considered, that it would . entrap oniy
those ready ‘and wiif;ng to commit crime.
- It [s-as objective a test -as the subject
_ maater pernfcs and will give gu:dance
- in regulating po!:ce conduct that is
" lacking when the reasonableness of police
"suspicions nusf be Judged ‘or the criminal
-disposition of the defendant FBLFOSPGCTIV&/Y
:appra:sed It draws directly on the funda-
mental intuitiocn that: :led in the first
. instance to the'outlawrng of "entrapment™
as ‘a prosecutorial instrument. The power

‘of government [s abused and directed to - L

an.enpd for .which it was not constituted



-

ﬂ’f :-'-w,-_., Fuhen emp!oyed to pronote rather tban

' geheraf‘in engron or pred/spos; IOH to commit srr:lar crfnes by

. . - . -~

Lj"-=£|“wdetect crime and. fo bring abouf the .
o L dpwnfedllof those who, left to them- o
DL 7 Sefves,-might well.have obeyed the law. - L
S .- Human nature: is weak enough. and . ' '
~ . .. Csufficiently peset by, ?enptafrons uithout
o . governnent add:ng to them and generct;ng

o A' fFrrne- (!36) L. ,.‘ S 5_'-_f

Ir rs obvioas,-then, *hct in assessrng poirce conduct

I AR N

“this opfn:on uoald ‘refuse to con3fder a par;:calar GCCUSed’s

an exanfnatron of hfs rcpucaf:on, record and cr:n:nal :ncf:natrons

but would ”ocus on. po/:cc conduct. Frankfur;er J. ;Lated;

Past crimes. cdo not 1 orever outlaw the
-¢criminal and open ‘him. te palice practices,
cimed at securing. hLS rcpeaged conviction,”

-f“ . Ffrom which the ordinary citizen! is protecged
e Frankfurter J. agreed with the pos on urged by

sy

Roberts J. ?n Sorrells that enrrapmenf“was qg {SSue to be dealf

2 -

with by thé court ‘and not the Jury. He added_%hqffa!fhough.a

-

- . . . - .

“jyry verdict nay set*le *he.;ssue fn a parafcuiar case, ftfwasm;'

minority . obfnfdns in Sorre!ls and Shernan., In vrcu of the

s - . -

on!y Lhrough courf rui:ngs dcvelop:ng explicit standards in“

accunu!aLed precedents which can gfve srgnr ICGNL gufdance for

“offjcia/ écnduct thr Lhe urse adm:nrera‘:on of cr:n:naf JUSLICE_

._‘démdhds.‘ - e s '_ ' P

0
. ’ .
S . E— X Y

In a d!SSCﬂLIﬂQ oprnron in United States v. Russell:

(138) cuart J., Ulch whom Brennan and Harshall JJ. jéinéb, .

adopfed the obJect:vc approach to cntrapnenL espoused bj the

Te
‘w - - ~

(137) -

I}

-

!
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pGFLIC!patIOﬂ of the governnent agent, :n part:cular h:s Furn:sh-.

'ﬂrng the accused WIth a scarce drug uhrch was used to produce*c

-drug rcsu! rng an the prosecut:on of rhe accused Stewart y A

Al .

"hcid fhar the accused'uas entrapped regardfess of hrs pred;sposr— o

—at

tion .or. "rnnocence" o 1.--'f}u' © ..,; .'._f_:. o f.u'

Sfébaff‘J. fcund *he'téfms Mot herw:se'fnnocent" and

-

nof ”prcdrsposcd” uscd Jn descr:b:ng an- accused to bc nrs!ead:ng

" - N -

and added that such an cccused uha conn:ts acts Uthh Congress has

o~ -

'-'defernrned 1o be Jllegai :s not :nnocen‘.of tHe of‘ence.x;He'7-Q“

.

:nd:caaed uhat Jnduccnengs by govcrnnent qgenfs do nof nake Such-

- = T - > “.'

‘an accused "any nore rnnocent or any !ess pred:spOSed Lnan he

n .

,uou!d be Hr he had becn :nduced orovoked or Lenptfd by a pr:va‘e

persow - wﬁfch- o:-oourse, woulcgnof enlf}}b-him 1o cry ‘en;rap-
rent! (139) | AS Frcnkfur heﬁig. chted on, che same po:nt

[N

Shernan-

. .

<. - IF h°<fs to be” reﬁ:eved *ron “the- usual CT
ST s pumitive conscqucnccs it on no o o
. * aqecount becacuse he Vs rnnocent o,~¢he" ) ,
offense descr:bed.u o these crrcum-‘ Co -
stances, . conducL Vs ot less: crrn:na! T

.. 7. .. because the result® oF. tenpaaf/on, T
. - ‘whether the tenpter is a private. person S R
or a ov;rnnenf @ °nf or inf ormer. ' ‘ e
or &g g , (/ao) R
" ... Stewart J. reasoned;.as a result, that-the &jghf??cantV

';chus'mcst-bé on -the con@@c}‘of;fbefgbvercmeht agenfs; and not .
.on the predisposition of the accused.

Lo

- ff is apparenL then fhat 'accord:ng to fhrs op:n;on, ’

K

the purposc of.- fhe defcnce of enfrapnent ;s to proh:b:t unfaufu!

¢



.. ;=J§bv§rnbéhfa};éétﬁkffy7i :nst:gatrng cr:ne ratner than to protect"

porsons uho cre "otherufse fnnocent" -~The prcdrspos:t:on of the B

N <‘ _~ . . - -

artacular accused becones re!evant as the :mpor?ant.quéstran

.

-%'5, wherher the governnent's conduct _nf ,duc:ng the crrne was |
beyond Jud:c:al tolerat:on ConSEQuent!y,_th,accused’s'baq:"'

LT L rcpufat:on ar pasf cr:n:nai actfvity'hasvnb'plabéffﬁ §u¢h~ah'

[P Y R e

re .- .
.

approach o the enfrapnenf defence Cnd sbould noL be~a cc‘or ' -

L - determrn:ng the accepfab:!;«y of- poche behav:our s:nce pern:ssrble

;ﬂ' _quﬁce ponduct ﬁce;‘no‘ vary accord:ng Lo thé-part:cuiar uccused- -

DI U S S

Vénd'hjS;chk@round;;‘horeover, cons:deragron o; such evrdence,

R . . " . . et . o - .

it M&b_hald vou!d be. h:gh!y pre;udrc:aﬁ espe0fally ff t e matter"j o

LT s submitted- to. thc Jury- I ',"7“'"?:-" S

ST 1_-“ :i."pA$ ih ofhcr NGJOFILy and nfnor:ty op:nrons of, Lhe-

'Cour%, Sueuart J. recogn:zed the government's use or undercover4'

'ﬁ:.activrty, strategy and decep;:on,.parn4cu!ar}y with respect to ?

- . . . " i . |
» . .

:VTCth/eSS‘CF!mES. He added.Lhaksgqvefnmenr.agepfs may engage-

- LN -

~in condch fhat /s, lrkefy, when objectively considered, to:
.afford a perSOn ready .and. wfrlfng'to-cémmfr'fﬁe'qrihé‘an oppOr—- .

- -

Lote s

R funfry to. do so.. En¢rapnenu, he held bc@grsAwhen7pokice~éond&ct j‘ o

exLends beyond raese acceptable Limjfsé

' . . . . A . . Ce .
H B . N - . . - . P
- .t M A - )

. L Ll But vhen the agents' !ﬂVO/VCﬂEnu dnoe T TS e
S . . . eriminal ‘activities. goes beyond.the . AT
e T Q -mére offering of- such an epportunity, ... . ..
: ... 7 . rand wheh their conduct is of a kind thqt. . -
‘could induce or instigate the commission ™
) of ‘a crrmo by oné not- ready -and v:!l:ng
T vt Tt camm:f it; then = regardless.of the :
S ’ ’ chardcfer or propensities of the parfticular B
. . person indiced =i think entrapment.has.. v -
e occurﬁed._ For in thaf sr‘uafron the 3-._ o

h

-
. N . . . . e o, . . . . -

I -



Gavernnent has engaged :h the inperhfs—.

5 sible manufacturing.of crime, and the .
;jfedera! courts should bar the prosecution

" .in order ‘to .preserve the' institutional
integrity of the. systen of federal criminal.

.Justfce. Tlu!)

“ . . ]

The obJect:ve approach to the defence ef entrcpnent
rests on a rule of pub!:c po!fcy uh:ch a:ns to protect *he pur:;y

and :ntegriny or- the governnent and its processes @y forbrdang

a court to lend its processes for the consummation of a wrong.

Eh?cappbﬁt exisfs becduée;pragtjéesgtflféed:by:!qﬁil
‘enforceménf offjpfals'td seéure.thé &onvicffqn of an accused
canhot be counfeﬁanéed when they faf} below accepted standards,-
. reaard!ess of fhe preafsbosf ion of the accused.. PreJudrc:al.

evidence of an accused's background support:ng a cr:nrnal

disposition would, therefore, be excluded. - -

The quective considerafion become;_whether Ia@
enforcement officials (not pr;yqté fndividuals)'hqvg oversteppéd
the limits of appropriate behaviour by acting in a manh;r whi&h
-fé !ikefy to .induce the commissioﬁ of an oﬁ}encé, not only by
those aJreﬁdy engagedﬁfn-crfmfnal actrv:ty and who.aré'réaayi
and willing to commit further crimes,.but alsa by mhrma!!y !au—
;bbding persons;‘for example, by :ﬁreats,'peréfsteht ¢n:reaffes,
appeals to Qyﬁpathy,-friendshib, the pbssipfif;y or éx&ﬁbffant‘”

gain, etc.



: . 50.."

‘-The“defenCe;'dccbrdihg.fb tﬁis.kgew; is tkeat?d as
;pro;edural and nay be ra;sed as ‘a. bar to prosecut:on..»The bynqen_. :
:-of product;on and persuas:on on'the [ssue ofrf enfrapment wbu}d';
;appear to rest on the accused (!49) and the fssue :s dec!t w:th

"_'by *he tr:al Judge i Tthe:absence of the Jury (lu;) ‘_T".' o g

f}q3{9éé,'the'ﬂme}fbah Law Insfftufe.adcpred,the

objective appcoaén'fn secr:on 2.13 of its Model Penal Code e

" "(Proposed ‘Official Draft) (Iuaa) whrch reads as fof!ows.
(1) A bubric law ‘enforcenent official
_ ) ) or a perso# acting in cooperation with
e T L such an off:c;ai perpegrages an entrap-

: © + + ‘ment -If for the. purpose of obtarn;ng
-evidence of the commission of an dffense,
he induces or encourages another person .
to'engdge in conduct ‘constituting such-

S U Vg e

offense by either: L B N
" (a) making knowingly i a!se reoresen- '

tations designed to induce the belief nthae s {

such conduct i$ not prohib:ted- or. . ' IR -

(b) enploy:ng methods of persuas:on
or inducement: which create a substantial . o
risk that Such an o0Fffense will be.commit ‘qd o o
by persons other than those-who are ready
to. coman r;. - '

(2) Excepf‘as provided in Subsection (3).. o
"of this Section, a person prosecuted for . o
an offense shall be acquitted. fﬁ~he_pfovés S
by 'a preponderance of evidence that his '
- conduct oceurred Jm response ;o.an entrap- .
ment. . The [ssue of entraprment Shall be: - - .
 tried by the Court in the absence of.the.
Cury.s T - '
- . (3) The derense afforded by this Sectron. o7
C is unavailable when causing or threatening .- .. .-
... .bodilyinjury is an.element of the offense
. . charged and the prosecution is based on
.- .~ - conduct caus:ng or threaten:ng such Jinjury .
. to a person other. than-the. L person perpetrat:ng'

pthe-enrrapment. - f.- 7 . . . ‘;



'x.sfa_

--—_’""_‘—_‘

? .
: )
Sect:on 702(2) of the new federa! code proposed by

the U S. Nat;onal Conn:ss:on on Reforn oFf. Federa! Cr:m:na! Laws A

Proposed New Federal Cr:n:na[ Code’ (!92_2_(lu3b) (also known as the“

Brown Conn:ssron Proposai) was modeled on the Model Pena! Code.‘

.

It provrdes that‘

[e]ntrcpment ocours when ‘a law enforce-
ment agent [nduces the commission of
an offense; using persuasion or other,
means- | ikely to cause nmormally law- . . . 7
abiding persons to commit the offense. e
Conduct merely affording a person an | o A
‘opportunity to.commit an offense does ' T
not oonstrtuge entrapnent ‘

.\

Both the Subjeotive ond*objccffve approachéé to. the o -
defence of éofrapneng have been cr:trcrzed and supported
f ainhough Lhe fatter approach has been supporaed by a anor:ny'

of commentators 6144).

- Opponents of the subJect:ve apprqgch argue that it-

,fs:bobed onférffotfonal Teg:slaarve‘;ntent-fnvdked to acqurr

guilty persons, beoause in evoryfinSTGnoo of-polpce SOjrc;fq-r,.-
ftion{.no matter ﬁoo‘persuasivo thepindqcemeot,_the aor;of-thél
qocusod,fcomoined,wirh hio'idrenffon fo‘do'the‘qof, brfhgé:oio
" within the qefihf%fon of the raw. |

~
-

"This approaoh, it is said, does nof fako Ento proper.

dccount .the necessity to exercise control over police practices’..

P
. - «



"partfculariy srnce tpe isaaaiof'eatrapaedt ?s‘decfaaa.by fhe.
:Jury. Ident:ca! conduct by the po!rce nay lead to d:fferent
'results accordfng to the subJecffve approach fwh:cn is dependant

:'&pon the' pred:sposrtron of The part:cufar accused. No»mafrér"

3'hou uasavoury poi:ce pra0¢rces nay be,fthe subJecf:ve-defence ar

,entrapmant’is‘nOL_avarfaa/enLo-an aacuSed.whp was_readyuand '

!p{{{Lngfta‘apmmft afﬁéncea pfffhe nature amaraed. |

'-fed by ev:dence of *he accused's prev:ous cr:nrnal record his

rppataL4qn and"cbaracter, it has been argued Lhat poi:ce offrcers,

PR

4

"in the:presence of Sdch_evidenCe;'may consider Lhemseives to have:.
R - B . . - - \

a licence To-dngage dn. unconscronabie pracL:ces.s'Cons?der&tibn

‘ofrevidence of he accused's pas‘,conducc rs a dangerous practfce.

"t has been conccnded espeCfaI!y be‘ore a Jury, as, :n‘affec«,

' the accused would- be tried for past conduct {n_addf%ﬁon to the
offahce with which he stands charged (1u45).
Although the subjective appraach does not focus on -

police‘coaduat, it orly applies to paliCe'edtrapmenT;‘ap‘oppased
ré eﬁ?rapmenf Qy'privafc'individuafs. iAnd; a}taougﬁ‘raeuqabjec--
rﬁré.aefepca'of engrapnent would fail in the. latter case, can it
. fba said'thaf ¢he fnnocence or culpabrl;ty of fhe-apcusea varfes

r

accoraTng'to *he status of his entrapper (ILG)"

Opponenfs of the obJectrve approach argue that -
'stafuues are defeaaed -by grant:ng fnmuany Lo persons rnduced by

qu:cc offfcers whose copduct'Fa!!s below cerfarn.acceptab!e

- Srnce w:l[:ngness and predrspos:afon nay be dcnonstra-

. . . .
e e e A e e et bt bt il Bt e Mt



:stancurdé._
5"otheru:se'rnnocent"-

.ccquftted because the nature of the po!:cc

f_are ”cfhérwﬁse

cr. mes

-

these’ standards (1#7)._ On fhe other

bocause of poi:ce Jnducenents,

s 7 the cccepgab!e s‘aodards.(IQS).

for parfrcu[ar!y suScepL:ble perscns,

drcts,

4

.
" of

u:fh Ipu Ievcfs of res:s‘chc,

.wou}d be, needed to. provoke *them to commi17

Ih!S obJectfve approach thereforq,

The rcsuft nay be that accused persons who are not
but are often chronrc ofﬁenders, hay be

in&uccmedt;féfl below'

hand accused persons who

rnnocent"‘w:ll not. be acqurtted when they connrg

if the polrce conduct pee«s'

S:ncq‘!es&

.

“the - ccre/ess or nonentar:ly Keak ﬁerson n:gh; Be .

4 ’ _COHduCc

w:{f:ng_ccfhinai; cr_}ﬁc 5y90theLTCGII

goals and re#evﬂd cons:deran:ons

'de,encc of

views,

. Causc"

Lhat wcu!d:nOU':nduce ;he wcry,

3

. 3. . Otker Approaches |

-

is cspccfa!fy ficky

‘such as reforned drug ad— -

;nducencnt

the, offence;' anflar!y,."

IHdUCEd by polrce

but pred:sposed and

-

Laqjab;d:ng person (IQQJJ

n Iight of the var:eLy of pol.ice practfces, and_?hb'

aporoaches- to the' defence bcjond.fhcnscoﬁe of

althdugh they cpmmccdjlessjsappcnf.

fnvo[ued

entrapnenf f% is not surprising

in formujacfng.c
that Thereqa?e

Lhe fradr :ona/

< One such aoproachfis.reférred to ‘as the "reasonable

or ”reasoncb]c susp:cron” defence.

cr[scs here is whether lau enforcenenL

officials;

”Thélqcestfcn.tﬁdf

-who direct their

Toory



“'_efforks a? an accu&ed do so upon reasonab!e grounds that he was
engaged in ériminaj actrvrty, even,':t has been held in some Sk

acdses, uhere the accased is edrsposed (!50) ' On the other

_hhnd ff has’ been suggested that the prosecut:on nay rebuf thc
‘jsubjecrhve defence of enLrapnen{ by denonstraf:ng that ar'ohe N

‘t;me'of Lhe :nducement, Iau enforcemeng'offic'a1s had reasonable

-

cause to SLSpGCL.LhGL The accused ucs”éngcged fn.the comm:ss:on

.of crrne and ev:dence of FGPLTG&IOH and pr:or convrctrons and

- e

perhaps hearisay, nay be adn:ssrb!e (!5/)
. : o o R s

'.,. Th/s "reasonab!e susp:c:on" cpproach'térghe entrap-

'nent defence has been severe/y crr Ficized and is general/y ; -

yunsupppkrad,qy hfghen authorffy'({EE).'_béan“HftahJerfyﬁo?é§

‘Thé validity or invalidity of the defense - -
_ of entrapment has by some- courts been nade
¢ . ' to depend. upon the nOn-e?rstence or .
’ existence, respeck:we!y,. -Q reasonable A
_belief on.the part of'the-o. icer that the ..
actused was, or. uds abou%,tonbe,-engaged'in‘
. the coémmission.of a crimel - This test js "
T . '-;ncorrecf FF the criminal "intent or:grnaked o
' i - in the mind of the def endan;, he should not R
"be excused because the of icer had no'reason- ' o
able grounds to suspect hrn, and if the - =~ C
cr:n:naf,rngenf originated -in the mind of . the -
cfficer and he induced the. defendant to - e
‘commit the crime, the defendant should be
excused even though the officer had reasonable . ;
-+ - . i
.gnqgnds_ﬂo;§u§pgct him. (!53) - SRR S

e e e

Anogner approach bcyond Lhe scope of fhe tradrt:onal

. . -
N ’ :

views is knoun aq'the ”furn:sh:ng conaraband" de,ence. This
de,ence has been made ava:!ablc to an accused charged u/th
possess:ng or sel!:ng confraband urn:shed fo hfn by ¢ governncnc-

.ragent, éven rf the accased was predrsposed ¢o commf' fhe offcnce (IS )

c e LT .



In Un:ted States v, Russel! (155) fhe Ninrn Circuit

S —

Court of Appea!s expanded the trad:trona! notron of entrapnent

trwh:ch focuses on the predvsposrtron of the accused As a

(s

"result of an undercover agent supplyrng a scarce essentra! ingre-

.drent for the manufacture of the drug forn:ng the basrs of the
j'cccused's conv:c‘ron, *he Courf of Appecls appl:ed a rfovel defcnce

founqed upon cﬂ_fntcjerabfe degree cf govennmenta! pcrt:c:pat:on

in the ' criminal enterprise.’ ' -
Lo Lt B L o o . .
oo Thfs neW defence.wac.he{d to rest'cn either of two

arferna‘:ve thecr:es.f One theory would find entrapment, regard-
'fifess of predrsposrtfon, whenever-*héigovennment supplies.Ccnffa;

-
2

band uo_ﬁhﬁ_cccused.a :he second Lheory would apply when a gcvern—

"rencrfnves 'ctor was so- enmeshed in the crfnfnal GCLIVILy that

the prcsccut:on of *he accused would be repugnang to the

Aner:can{crfn:na! Jusffce systen. Thc CourL of Appeals held that
‘Jbo}; é@ecrrc; cre‘prem{sed on undanentc! concepts of due’ process:
‘chd eV}Hce thefFelucfcncc;gf’the Jjudiciary to ccuntcnance fover-
"chioc;-!aﬁsénﬁcrcccén?’-ﬂ;(fSG)a .

“. < "L In the Unitec ‘States Supreme Court, Douglas J., with
-_uhon Brennan J. cdﬁcurhed, dissented from ‘the Court's .reversal
of *h;s Judgenenf ccncluding as follows:

- - EedcraL agents play a debased role

i - when tHey become the instigators of
: the crine, or parfners-:n rts, commis—

sion, | the creative bralf behind the’
-iﬁfegal schene.- That is what the :
federal agent did here when he furmished . =+ o

thé accused with one of the chemical .
fngredients needed to nanufaqturc the -
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of Appea!s was | wrong whe . t aght fo-broaden the'fradff:onal

- v - -
- . -

bas:s of the entrapnent dehence-.zwfth respec . o the part:c:pa-:.-

:on of iau enforcenenL offfcna!s,-ﬁehnqurst J.tstg§ad on behal‘

The naJorJty of the Gourt.houever,.held thaf the Court

of,fhe Couct:-~ e :‘ %,a‘\:»;J+-; P S
R P S R RIRVRL Lo
. ;-4he :!!rc:L hanuﬁac;ure of drugs :s-noL e T
o , a sporad -Fsolated cr:m:na! Jncrdenu,' . ’
oy '~.-QuL a. congrnu:ng£ﬁkhaugh fliegaf mbus:ness T e

'snterprfse.- Tnorder. to obtdin. conyig=

-the gauherrng o f ev4dance of - pasl uniaw—
.—“ul conducd zrequenTIy proves fo be an ‘
_ T all bu;')npossrb[e “tasks Thus:in drug= -
DY relaaed offenses : Iau enforcement personne!' :
’ L - have. urnedw;o-one of-the oniy: pcact:cable .

_ . . .means of detecb:on.'*hc :nJTﬁ rai.ion -of ‘;

e e e drug rrngs anda Iﬁirfed par“JCfpacfon g

' .. .. Y. their unlawf ul’ preseru pradtices. Such . :.,_
Jinfiitration s a_ recogrized-and- parnfs—' _—

e so, then -the supp!y of. SOﬂe,lmﬁﬂ o,-va!ue Y
© . that the drug ring requ:res riust, as a. ‘-_>3
o . S general rule,,a#so be pernrss;ble. For«an' _
. Tl ”agen‘ will not be-takem intp thé confidéence.
o T oF the :liegai en‘repﬁeneurs uniess he has L.
.fsoneching of value to offer them.; Law .. . 4:*

'-en;crcenenf faCtJCS such as this. can hardly.

‘be said to_violate nFundamental . farrness”.“_---.}

¥ - or M"shotking fo the un/versal ‘sense.of -

v

vt e D .
N}uskrce ea e (!58) : 'f.f.,-~,;"-fi”' .

_Since_theﬁbrédﬂ;b@sf%ﬁon?

s

e e s .

a. de;ence of enLrapnenL pursuant to Lradrt:onal prJnc:p!es based

- ) ' : TTa e,

:ffega/ drug nanufapcur/ng enterpr:sc b?(oré“fhc appearance of
; . P LTl e T e :

; - . T - S . o

§ ; - - g st -

'cdﬁﬁif‘tnenofﬁenqes'wasf-

on the accused’s pred:sposr;ron ;o_comnft such ofﬁences. Lt.wag

urfher nofed that: fhe accused uas an acf:ve parufc:pan;.fhfan"'

t fons for. L!?egajfy.ngnufacturrng~drugﬁ, BRI T

sible means of. :nvesgfgaf:on, df_ that be - ..

LbbnOEdéd by fhe“accdﬁedgkthé_ébam¢ heJd no drf :culfy réjéc%fdb _

B
- .
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.. thé government agent 'ah.d:-aﬁfe'r: ;i;"e‘-c'z'géh%"é_'o{ep'cz-rt—ur'é.. T

o~ \

) ThIS case ;s s:gn:f:cant because the . accused's prrnc:pal

confent;on"or a recons:dera%ron of the trad:t:ona! entrapnent

defence was that *be defence shou!d rest on’ const:fufronaf grounds.;. J

- . "¢

1* uas argued that :n v:eu of the h:gh degree of :nvotvenenf of

“iﬁ+he agenu,_the prosecut:on v:o!ated fundanentai pr:nc:pfes df T

- . - -

due process._ } was further argued that *he sane factors Thaf,

Jed The Unrted Suaaes Suprene Court LO apply rhe exc!usaonary _: :

ru!e o r!lega! searches dnd sef’ures and confessrons should be

-'j oonsadered here-rn order gO deter undesrnah!e offrc;al cenduct."

.’

Qe But rtths suggesfed here tha I h;s cou!d be acconpffshed by __“d‘

barrfng prosecuLJons Uecause of fhe po!:ce /nvoivenent rn cr:n;nal
. QC'L"I VI ‘-y-.'.'-. --I ' . ." '. ..a. ,‘ ‘-_,. ..‘ .‘ _- : .. l, " A -'.

..;h"anr& eueﬁ'aé‘argunent n:gr{\eyen Iaek For support

i fe.fhe.éubreee'Courf }ﬁsefh uh:ch has equaged entrapnent_u:rh

a1

the unlaw,u! search and the‘coerced confess:on., In Shernan V. o
—_ . Sar— .

United Stafes (!59) Vdrren C d., in re;errvng to. the pracfrce

.of enLrapnenL staaed on. behalf'of Lhe Cour;, fha“-"*hen stealgh

'and stra+egy becone as obJeccfonab!e po!:ce nefhods as fhe

-

.coerced confess:on and the uh!auful search" (!60)

'Rehhdust J. responded to these con;ent:ons, however;

-by po:n;:ng ouf thaf fhe prrnc:p!e reason behfnd Lhe adop;;on of

.

f.the exclus:onary rule was fhe governnant's fa:lure to observe its

'Qoqn'fawsr And he observed That- ﬂj;l'~ . :‘:,:7,7 ‘F"'J J;

. " . _..- . LT o
Lo



3.

) - _-: L L 58 T . : . s -..‘ cel
e Untike;the situations giving rise-to .- . -
Lo the. hoIdLngs in Mapp-and Mirdnda, the: R .

o _Governmenfrs ‘conduct here violated no.
- independent const:tut:onal rrgh; ot thc- )
.- .. ‘respondent. HNor did Shapiro. viotate . . L Lo
‘'~ .. .any féderdl statute or rule or commit . - . B

’ any'ckag‘fn-vpf+i<rat:ng the respondenf' -
o qrqg‘epffqpfrse, (161) IR '.-t'-‘ . -
. %_‘”.~ . ol | " '
The Court rejected .such & due-process.defénce in this SR

. ~ - PN -

case” but alluded to g-pojqnffaf‘?&fdfe Cpbifca}foﬁ as rollows: _-’i' 4
i

oo 0 - tWhiTe weé may sone day’ be ‘presehted with, :
. : @ situatian swhich the - conduc; of <law ', . .
. .. enforcement agenfs is so outrageous that : o
. ... v due process principlies would abso!uLe!y . "
X ¥ bar the governmént from invoking. Judrc:a! R -
] ’ L processes to obtain-a-conviction J.ou0T clo. T T i
) - the' instant case IS drstrnctly no‘ or ‘ L ok
. Ve - ;
L :u'i-Lhaf breed (169) e . : _{
L P . Ce ; ’ i ) : o A B
It was'pofnted o&f,'ho&éver{ that the defence of ~. -

. " .
.

_ ennrapnenL-is-no% oF a'constifuf;opd/ dimension -ang further that' - . .,

- . . . . -

'Conaress could adopc any substantive deﬁiqifion'of_fhe defence. .
o The furnishing;céhtraband.défence and sdbportfng

-

iargunents based on constrtuL:onal due proc 2S5 arose again in

f.°;Haanon Ve npggd.s tates’ (!63) As a resuif?of se!l:ng, to.

governmenf agenis;_hcrarn alieccdfy supplred Sy | an inﬁdrmer,-the

-
“

. ' ~, ’ ) )
aceocused was convwcued o two coun;s o; dlSaFIDULIOQ hero;n

éamfrary to.a federal stdtutf. The E:ghL Cirouit.CUurf.of

.App%aJsf.rely:ng an Pusse!! 'af':rmed reJechng fhe_bccu&édﬁs ST
C argumenf tHat‘fF Lhe jury bel:cved fhat {he dnug uas supp!rgd ré

c - him by-a.goicrnmeng fn,ormer, he Shouid have been acq ed under
;. the.deflence of enfnapménf,-regardless o: h{S prcd:spos: :on to R
. connit .the offénces; - e RN ; . I



%

—.In.dfffrmfdg

.C;J;'and Uhfgc J chned -referred c’ﬁusseJ%vand‘std:edbx

_rondeﬂed-the.defence'q. enarapnenf unavar!ab!e fo h:n.-

._'.__'_'.' .- - f - -

- - - Do . -

The questron then, béfbkd-the<United*$tdtee Supfeﬁe

fCourt was'. uhcther an. accused may be conv:cted for the sa!e of

contraband wn:ch he procured fron a governnent dgent or rnfornen,

»

th Jud enent *he Suprene Court dgarn na:nzc:ned

~ . R

the c!ass:c suQJect:ve ppprocch to the defence of en;rapnent and

-

"chec;ed cny v:eu of entrcnnent thct'decs not Focus on %he

prcd:spos:TJon.of che-dccused. o T
N ; . . - __‘:r_-.r . e . L o

Hebnqurst J. ‘fn a c!urdlfty_op?h?on-in-wpicﬁ‘Bdrgeﬁ3

’

' ; . P
L . ¥ . R ] e
- - . . LV
[ . Lo e oo

5In'Pusseil'we held that *he std*atory
. ‘ defense- of: entrapnenf was nct avar!ab!e
- where it was conceded:that a Goverhment -

: . . agéat supp!:ed a necessary ‘ingredient Ln

: " the manufacture .of an flficit drug. - 7
, _ ,reaff;rned the pr:ncrple of Sorreils v. .
- United States-.... and Sherman v. United - - -
© o, ... States, .... that the entrdpmedt'defcnse‘

. .. "focus[es] on the intent -or prédedoSi ion
e o . .- pof.the defendant ‘to-commit the crimer, i -
. . Russell, :... rather than upon the conduce :

of the -Government!s: dgents. We ruled. out;

the poss:b:i:ty gha The defense or en;rap—
‘gent coukd ever -be based upoh ‘govern= T -
mental misconduct in a case, such.as this
- one, where the predisposition.of the |
' - defencant -to-commit the cﬁffé was cstablrshed.

. " : * s - .'. .
- S FURN . v

".If was no;ed *haL fhe-dccuséd, theffnfcrmer7and:§hef-d

-thdnlresfsf, the, accused encouraged then In Fact, on appedl e

- ’ .

fhe GCCuscd’s pred:sposrt:on vas conceded uh:ch _it uas recognrzed

T -

.
L . ot

. . . L. .

- . T e e ) s

(164)

goverhmen?,dgents.acfed in'éoncert u;;h one anOuhcr but }afher';

The accused’ relied, however, on- language in Russell .

.



. - " : A . . e . - h ) Tl .
e el e o T
, ;_neferrfng to-a s:t@at:oA "Jn uhlcn the conduct of Iau,enforcenent ; ':
. agents rg S0 oazrageous th;t d;o pé;cess pr:nc:pres would i ;;f,.;'c‘-?f
A abso!ute!y bar the governnegt fron 1nvok:ng Judfcra! processes . i . :fﬁi
""to ob;a:n a conrchon" (165) ::?fll'fﬁ? ;T: ";:f~ .i\:_”f"_ "“}Lif*'

S ; o SR Rehnqu:sk J., howcver, res;rrc;cd Lhc:sbopé'éf'fhé'§4;%_-'~tJ%

}» S due grocess c!ause of the F:ffh Anendnenk_of *he Un:ked Sfdues -?E;

- _ 'gCon;t:t on-a!!uded to jn'*he above-statenenf ;aken-’ron h:g-‘ i;

: o JU&?GHCHT.IH Russei!-—to fno;e s:tua}rons whrch theygovcrnnent_,”: ’ﬁl

. ."4 l GCTIV!ky in queston vrolafes sore protectcd r:ght o, the ;ccused‘ h;gz

) "?1; (IGGJ.'_In,hfs,v:eu; 'no sucn v:;fa;;on ;ccurred -;his caser ' .‘d ?
‘ SR p - . L . e A
L " In éﬁﬁetf *he pfurclfty op:nron amounts tgQ cqqffn?hg _ }hl'”
: . renédfo; u;gh‘respecf to thq acts o: governnenggagenfs tz.th¢§  i-_”-;ﬁ ?-
T 'Lrad:tfonai de:ence o; entrapmerit alone. BY re%errrqénto the - ‘ %
Court’s Qénarks in Russe/! that the-deféhc;-of-ent}épﬁéﬁtf"mds-' .; E
Sl ﬁot :nLended lo grve Lhe federa! JudJCJary a- fchance!!or’s foo |
N N o . - - . -
1' ) VELO over !cu en,orcement prachces of uh;ch d;d no‘ approve" . 'fi
\ _,h‘ .f' (I67)} Lh:s opfnron appears :o suggé;L thag Vf wquld a}so fqre-
.closé rel:gnce on the Cour”s superv:sory pouér ?5'ba§.cvhvfctioqu-

. '-f,;_-” of & éredfsposed accuséd beCause ol.ounrageous Poi:ce‘conducL.  :' _{
If the pol:ce engage ;n illegc! aca:v:;y-fn concert Lfth am .‘: :
accused beyond *he scope o: rh;:r d;txes,_ﬁehnqufs;_ held Lhaf o :‘.{

. ‘.{f ”*he rencdy f!ES,.ﬁbf‘Iﬂ freefng the eoua;fy culpabie defendanL, ' .

ﬂbuf‘rn prosecuafng fhe pol:oe‘under Lhe appl:cabfe prov:srons
\  35~;tat¢-prgfederq! lau" (168) o -bff R
In alsﬁbgra%e.ppfﬁioﬁ;>P0quf J.;-w}fh’hhbﬁralag;mdnld{



~

DR < . - . , L - oot . . . -

Jo:ned rfound Russ&!! controi!:ng and concurred :n the result of

[

the plurairty. ThIS oprn:on, houever, cOntrary to the pluralrty,

-

uould not forec!ose rejfance on due process prfnc;p!es or ‘on _

the Courtfs superv:sory power to bar oonvrctron of an accused

[ .

because of outrageous pol:ce conduct :n.everywcase, no - matter

- - -
1 K \

what the c:rcumsfances,;where the governnent fs'dble Ib.prove

[ .

predlspO&It!Oﬂ. “He,ehgﬁcs&zed, hpwevep, thar cases fhﬂwhfch'p?aqf‘-7

. . - 4

of pred;spos:gion Lsﬁﬁo%"disﬁosftva_woq[d'be rahcg»
':f” : "-'T;' P

e T InT a dfssentrng op:nron, Brennahwd.; with whbm'sféwart

e - .
. and- harsha!{ JJ-Aconcurred .adopfed the objecffve approach to_

ibabd'dnd~then br:ngfng h!ﬂ fo ano her agen* as c,potentra!

engrapnengxand held that Ahe pol:ce conduct :n thrs case uould

- -

.:COHSLlfufe enrrapment as a na;ter of;law. Hrth respecL to ‘due

Y

process pr:ncrples and ¢ne Cour ’s superv:sory pover Brennan Jh

.. .

.agreed U[%h the reasonzng of Poue!! J. bat feJt“tha* fhe pol:ce-

- e .

"acrivﬁf}, fﬂ,$e rng up the accused by supplyrng hrm w;fn contra-‘

-

‘”purchaser, was beyond pern:ss:ble IIHILS and uou!d anounf to the

governnent Fdo:ng'noah:ng less ¢han buy:ng confraband ‘ron :cselu

 tthugh an -in rnedfary and Jafiing the rnterned:ary" {!69)

. . - - -

'In'hofdjné ihac conv:cL:on is barred as a-nat;er of

\

{aw, uhere the SUDJECL of he cr:n;nal charge IS the sale of-

- -
. -

contraband prow:ded to fhe aCCused by a- governnenf agen¢, Pt'uaé,‘

noted, in Lhe drssennfng op:n:on, thaf ft would be suffuc;énf,fo

.adopt, 1hl$ ru!e under fhe Cour ‘s supervrsory pouer and ! avé»fo

-another-day‘whe%hbr ft ough; tv be made_applfcab{e'to\&he 3tﬁt95“

'iunder the due process cfause.

S . - vl - . ™ .
. . P L . .. - =, - . . .
v - . g B Com . .o



- .‘\. g . - . “. , _; R . -.;.. . ) -\
v  ;‘_ Aifhough the consT;tutronal due orocess approach to
[ . - N \_ .. - ..

entrqpnent was exanrned rn "furntshrng COﬂtraband"‘cases, the

- 3 .

Un;ted Sfates Suprene COurt ’;n—RusseJ! wh:!e assertsng thdt

T

entrapnqng_:s not a const:tut:onc! defence,.d:d appear fo“leave

roon ror an appircag:on of due process :n s:tuatqons p{agued

‘he Unfned S afes Suprene CourL,;n e.fecf uould rare!y Preven*5~

fhe conv:ctron of a pred:sposed accused regard!ess of . ;he Ouc-:‘f

any consL:Luf:onaI bas:s (uhrch uou!d be b;ndrng on the Scates)

.. for eptrapment'pr quasq-qntru@ment derehces;

v

-r-- w:;h ougrageous polrce conducr (I?O) Houever, by conf;nrng-fgs

-n. -

'remarks on ths rssue,:;n Hanggon to those s:tuatrcns where,then-

i

polfce acf ty depr:ves an accased cf a procecged r:ghf and by

. - . -
*

:nferr:ng *hat such a- depr/va?ron cf rrgh‘s would nof be caused

N - - -

by enTraprent (for unrch an accased has c defence) a piuralrty of

[y - - -

s - s .

ragecusness of fhe pol:ce behav:our, Lhereby gredt!y ueakenrﬂg:"'

~

\ .
. .

. R . . . . C, . . . L §
Thefimpact,cf‘HamETOn'{s”dﬁcledh; however;;'The_

resdlt of the plurality opinion of Lhree Jusf:ces va&“cohdurréd

in by %ne.SeparaTE“opiniongoﬁ.tw&ﬁdustvces. /be'uhree dfssent:ng

"JQS?ices a/thougﬁ arriving'affa difﬁeréﬂt resdl%, agreed wrth

e -

“thc'la er tuo JUSLICGS fhaf due prbcess princ;plas and B

outrageOus po!rce conducf_.notwgfhsiadqing_rﬁé preqisposjfion Qf

vféwﬁ(ﬁ?f).

~

Ceurt's supervrsory power could #ind applfcaxton fn the face of

the agcused. Thérefore,;ffvé,dustices_woq1ﬁ-faéouc»fhis.latter-

5

i e i s Dl e =
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.- deféncé of

..fntolerab!e and oufrageous po!:ce conduct

. stances-

','subJect:ve approach to “the defence of enfrapnen% ftself

Do afns fo pro;ect otheru;se fnnocen‘

Th:s pos:t:on has been ref!ected :n Iower court

dec:s;ons subsequent to Hamgton, part:cu!ar!y those dea!:ng -

Y

'-wrth the recent "Abscan”'st:ng operatron conducted by the F.8. I

~ \

ST ",fft w0y!d_éeem,_thén, that apart fron the tradrt:onal

enfrapnent wh:ch focuses on pred:sposrt:on, other

- . LN

doc;r:nes such as const:‘utrona!\due process nay serve ko contro!

“And ‘in- lrght of Russel! and Hangton- the c!ass;c _;

WhICh

Y

o cr:nrna! act:v;gy rather than to concrol pol:ce conducf

'w/fl not soon be abandoned at !easr pﬁ rederal courts - and
fbe.qbgence or Ieg:sJaTIOn. . ;'-" "

3

’

:n appropr:ate c:rcun—~

parsons fron be:ng Iured ' T

Tn-. '

LY



Engfand.
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Chagfer I!

Encfand

A dc ence of enrrapneng has never been-récognfzed in’

[nforners and pol:ce agents have aiways been rcgarded

-~

as necessary tools in the defechon anc :nvestxgatron of crime. .

- with-a re!uCuanL accased ‘in an atfemb%”fo secur
prosecugron under the streeg be;trng {fg:slatfon

: A!jhougb *he accused’s appeal from conv:ct:on uas'al

neanrng of

ccmmengs with respecL to *he polrce practrce carr:ed ouf'in.fhisf"

.case:

. -

L ,
N . \,

. } . _- ) -\ . .
In‘Brannahfv; Peek.(I?B),.a con;t

L evidence for «

™yen in force.

.

-

\

,%he'ﬁrem:ses in ques;ron uere noL, "pub/ c p!ace" u;thvn the

. \ N
the stafute, Lord Goddard C J.‘offered the foﬁ{qwgng'

-

‘There is another porn; of much greater
public impertance. The court observes
with concern and. dfsapprovaf the rfact thab
the police -author ity at Derby thougiht it
right to- send a police officer into a public
house to comit an offence. [t cannot- be
foo'sfrongly enphasised. that, unfess an Act
£ Par!iament provides for such a course of
'conducf,— and I do mot think any Act of
‘Parl iament does so provide = it [s wholly
wrong for a poligce officer or any other. -
L. persaon ta be sent ‘to commit an offence in '
order that an of‘ence by anoLher person nay
be detected. - It is not right, that police
quthorities should :nstruct,.allouh or permit
.derect{ve-officErsrar plain clothes constables

- . . L

wed because

e e e s B i WL e B et bt BT
- —— - ) *
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", ' C ' to commit an.offence .so that they can’
B prove that another person has committed
.an offence. - It would havé been just as
rmuch an offence for the police constable
+ . in the present case to make. the -bet.
the public house as it would have been for
_the bookmaker to take the bet if in doing
so he_had'comn:tted an orffence. I hope the -
day is far distant when it will become a
common practfce in.-this country for police.
officers’ to be told to commit .an offence
. Co. L chenselves for the purpose of getting - . S
. L . .evidence against someone; if.they do commit
_pffences they ought also to be convicted.and
. L pun;shed for the order af their superror"

< . “m.
woufd af ord: no deaence. (!74)

Vhat then are fhe I:n:ts orf acceptable pof:ce practrces

th-fqgfaﬁd? in R ‘v, BrrTIGS'(I75), the Englfsh Couru of Appea!'

stated:

"Berore. leaving this case, the Court would
I ike to say a word about the use which, és
"the cases con:ng befpre the Court reveal
. is being made. of informers. . The Court of
{'.course recogn:ses ‘that, disagreeable as it
- may seem to some. people, the police nmust be -
able in certdin cases to make use OF. .
informers, and further - and this is really
. a céroj!ary - that U!Hﬁin certain limits
such. informers showld “be protecLed. At the
~same, time, umless the use made of informers
is kept within. strict limits, grave injustice
_ may result. Inm the first place, it is impor-
& tant ‘that the Court of trial should not be
_mgs{eq. (176) .

" And further on-the Court.drew the /ine as follows:

" Secondly, it is-vitally important to ensure
so far .as possible that the informer does.not
. create an ofrfence, that is to say, :ncrte .
others to commit_an offence which those others
- . " ‘would not otherwjse have committed. [t is
o - one {thing for the police to make use Of.[nfoﬁ-.
, o mation concerning an offence that {Sualreadyl

C_.. l. S ) ;  1'.  };



-t

s o .. protect.the proposed victim, and to that.

Les. .o LT T
f‘fard on. In such a casé,‘the‘bo[iee' '
“are.clearly entitlied, indeed it is =
. their duty, to n:tfgate the consequences,
of the pnoposed offence,. for exanp!e, to

_ end It may be perfectly proper for ‘them- -
- e to encourage the. informer to take part in ‘.
- s - the offeénce or rndeed for a po!:ce officer _
‘ himself to do so. But it is quite another -. -~ -
thing, and something of which this Court : .
, thoroughiy drsapproves,.go use an informer . - :
' . to encourage another'to commit an offence. _ _ .
' ‘or indeed an offence of a more serious ’ ’
character, which he would not otherwise
commit, still more so if the police them=
seives take part in carrying it out: o5y

[ . . " " o . - -

dn Sneddon v._Ste?eﬁsen:(!7B), the eppeffanffaCcuepd

had been convrcged of SO/:C} :ng for *he purpose of prostitution, °
hav:ng d:scussed "busrness” urth,*he respondent e p!qin—cfotnes

off:cer, ‘when he parkec Ais car near her on the sureet with a.

)
K

.viei to obt afnfng ev:dence on uh:ch to base a prosecugfon._

Lord Parker, C.J.. stated:

‘No doubt this court does Ffrown on the. |
practice of. pol:ce officers being employed
to.commit offences themselves, .or. indeed '
to encourage others to commit offences...
Here, of course, it cannot be said, as I,
have already indicated, that the police
‘officers were employed themselves to commit
offences. In my judgment, fhe respondent
"d'id not commit an offence; jnso. far-as it
can be said that he did act so as .to enable
others to commit offences by ‘making-himnself

A - “avaiiab!e'F, an offénce was to- DG.CORHILTEUK

it does seem.to me that, provided a police
‘ofificer is.acting under the orders of his
superior and the superior offfcer genu:nely
thinks that.the circumstdnces in ‘the ,OCQIILy

. 4 recessitatés action of .this sort, then, in my
judgment,” there is nothing urong in that .
pnactfqehbeﬁng enployed. (,79)

NP TS
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The approaches taken by fhese Eng!:sh courts br:ng

',to n:nd the drst:ncf:on befween "the Trap For the unuary fnnocent

"and the trap for the unuary cr:nfna!" (!BO) Pb!ice-pract:ces
:~wh:ch nere!y prov:de opportun:fres for the ebmn:ssron of an

-offence,whqch is already "!a;d on” appear to be Justffred uhereas'

afﬁiciaf ins gat:on of an offence by a person who would not other—~

wise have eomm:tfe gt haS'met~u:Lh &he d:sapproval of_Engfreh

-
-

_courts. Such a positfan is cons:stent wrfh the: prevaleﬂt e

sdbjecfive'apbroach to the defence of entrapnent adhered to in

-American feaera!,courts_and most state courte:

:he ohv:ous quesf:on then fs,whaf mechanfems ha?e fhe.
jEngI:sh courcs adopted to counter poiicelbractfcea of whiohhthe}f'
afsapprq;e., In additfbn'Lo c:v:l surts or cr:n:na! prosecutrons
ai%eeted'at overzealous polrce officers, Engifsh-courts, alfhough_

e

ot acquift:hg ah accaeed.eubjected to certain bqffde.methods,
have'preferred to condemn these mefhods by mitigating the

. sentence. of ‘an .accused who is convicted as a result of their use,

“In Broﬁhiha V. J;U.H; hafson (Rochester) lfd. (18!),
fhe'accasea, ‘a campan}, was charged under road traff:c legrsfa—
%fon with anfawfa!!x permiggrng a motor coach to be used as an
.exefese carhjage wf?hoat a.Foad'servjce licence.. The accused
h'ad.. h.;"re'd‘ out-a 'mO‘tor‘ c-oach, which was not beina used under. such
a iicenee; o a a/ab fo take members OF rhe club fora nearby town
fa'waéeh Jeagae foofhalf-aafchesf*_Oh.one occaeion, unknown to |

the,accueed; t10 investigators posed as paseengers and travelied’’



',on the coach although they uere not nenners of the c!ub _ao ﬁnai_

the party conveyed was nat a ”pr:vate party"'pursuant to a

""specra! prov:so of the stafute and thereby renderrng fhe

B ponveyance' {lega!;, S H'-‘ _ﬂ . R

:ne Oueen's Bench D:v:s:on found -the deccused guilty.df
an offence ho!drng that fhe‘mere facg-thaf fhe*accusedadfd not .'
know ‘haL on~one occa5fon *heré were persons :n the coach vho

) _ L

‘were not nenbers of the c!ub drd not absolve *hen‘“ron l:ab:!:ty

since’ they shou!d have uaken precautrons tO see thaf only nenbers

of *he club were on Lhe coach. The rnva!vemen; of *he rnvas;r-'

.ga‘ors, athOugh not affectung the questron of gurl‘ or +n'ocence,\
4 :

mfght mfufgafe-sentenae., As Lord Goddard C ot sta ated:r -

No court in Eng and has ever.liked
actiom by what are’ genera!!y called
ragenrs provocateurs resultisgg in
‘imposing criminal tiabidity. We must,
_therefore, held that, -in the case of
the sixth infeormatidn - i.e. thé. infor-
mation relating to November I35, 1952 =
*here was an offence, bhut we ren:nd the
nag:sfraces that it is gossible Ffor them.
to grant an absolute discharge and it
is not necessary- for them when .they do
grant an ablolute discharge to order .
payment of costs. (I82) _ ' S h

- In R;\v. Brrgles (!83), the accused'devised a plan.

for raidfng'a post'office uh;!e serv:ng an, earlrer term of

fnprfsonment. ter hIS retease, he uas approached by an'

:nformer and Tater by a polrce offfcer uho uas Jntroduced as

"a’ top criminal from London'. In order “to ass;st the accused

w[fhﬁhis p!an,'the_poffca offfcer suppjﬂed his car ‘and either. .

rs
-

{
by
R
b
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-;7-. o A

he or: the‘znforner supplred an im :tat:on ffrearm. Subsequent[ﬁ

fhe accused togefher u;th ‘another: nan broke :nto a post off!ce,

-

the.accused cdrryfng an fm:tat:on p:sfof;:hcwever, the pol:ce

: Nere-wartjng.and apprehended them. -

-; - . L l. P - ‘. -
s L 3 :

ﬁ The acculed was later convicted of burglary and -

. s " . . H ) s .
carry:ng an fmitatfcn firéaﬁm_wjth fnrent to comm:t burgiary

'tyo,yeqrs. L ""'i o

..v
. S

for W@aCh he was senfeced to consecutrve terms of three yvears and

wo On.apbea!f?nom sentence; the Court of Appea} pointed
out that-no one. wrl! perhaps ever know the ‘exact fﬁufh but it

seemed ghac there was a "real pcss:br!rty" ghaf'the'accused was

:eqcc&rqged'ﬁy.the in.ormer and ‘the police officer and further,

. which he would not otherwise commit.

-

wa

that there was a "rea! I:kel:hood" that he was encouraged fo
. ."\ _- ) - N A .

L te

-comm it an offence which otherwise he would not have committed (I84).

TheiCouhf took into consideration this assuned'encouragemenf-in

reduc:ng fhe sentences by mak;ng the ferns concurrent. And, as--

no‘ed abowe (185), ‘the ‘Court took the opportunity to condemn

'polrce ccﬂducc wh:ch-encqurages‘anotﬁeC to commit an offence

'efrt/es ';Qas folldwed in R. v. HcCann (1§6). Here,

an rnfcrmer had been—rn touch with the accused who was EmeToyed

‘as a truck driver. The. pc!rce, befng susprcrous, dec[ded to fay

‘a trap. The accused the_informer-and,a-pciice.oﬁffcer met,

fhe Ia;ter represenfrng himself as. a u:!l:ng buyer of sfolen goods.

fhe accused later: took h:s truck tc an . appo:nted place for the

~

i



ar

-

.

-
L
. &
.
+
v
;
.

fransfer of stolen goods.f There, he and anqther nan urih h:n

'were arrested. [ The accused was convched of theft and he "~W:.Q';

" . Lo~ - - “

appeafed hJs sentence of fOUr years fmprrsonnent.i i -'_17"'G5")j'f*_:

. A - P L
. = N .t - M
. \~ T . ; ‘{-. T s T - "~ L. . -
. P O L . - oot . . . Ll - . - - -~ .
- . - e e . Y - - et P .. -
. - g B ~ - .

'T..

-

‘_-‘nfﬁﬂ !t was cbntended On beha{f Qf the accused fn the Coura.' S

.. N - - -

of Appea[ thaﬁ’ﬂh:!e there was clear ev:dence of consp:rdcy, { f"f_ e

- - = -

‘was uncer;ain whether or not the acnua! thef‘ was go:ngnto be

= N

conn:tfeﬁ had the pol:ce not prov:ded *he oppor;unfuy The COun

.-

hefd;that whrle tﬁe exact rurh u:JI negﬁ(_be known, there was T"~._

”some p0334bf( y" .hat‘ahe acoused m:ght not have carr:ed

fhrqagh the Jn!'reft';hcm! the oppOruun:ty noL been prov:ded by *he R

- - - at

- :
poffce.j As a resuft the Court dea!* w:th the natcer of senfence_

~ - - ~

‘. - - - PR .

.as ff Lhe accused had been charged-urth consp:racy and accord:ng!y

R
- a R Lo -

reduced the sengence ‘o‘xqo yean; npr:sonnenf.A el .

- L P .. . . ~ .o . - .

. - L AT
e e . ' t - -, .

.

. o ﬂt‘has-been:argueq;thf'pdrfcﬁ_qgen;s “nvolved ih'fh@ L
: . L S ST - - :
oo . . R - . . - ...7 . . .
-conn:ss:on of an of,ence as-:nstagators or parffcfpgnts should
- . '

.

be Lreated as. acconpl:ces and Lhe appropr:ate uarn:ngs w{tﬁ_:-'. . N
- Pl T SR o '
respect.bo COFTODOFGLIOH g:ven To fhe Jury. _Ihe‘effecu-of this

- . -
r - -~ - " " -

would be to rcduce the effec;:veness of the evidence of such
: - . s : ' -

_a persons,-nctwjthsiand:ng-Lhevr purpoae-rn procur[ngievidencé_ubbn

whibh to base a prosecut:on. Such a contention has not been

Supported by aufhor:Ly (fS?)

The hatfe? qu ra:sed in twb édsésldeaiﬁng with

treasonous act:v:t:es related to Charf;st groups. . Iﬁ_ﬁ.iv, Dowling

‘(!88), it was held fhatfa'person who pnfereqlxnfo ‘a-conspiracy

. - .
. . . . v . . . . .

5

Yl
£
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for the sé!e purpode of detect:ng and betray:ng Jt d:d not
. C- (-
requ:re conf:rnat:on as an acconpl:oeh a!thaugh hrs ev:dence

- )

'fshourd be recerved by the Jury w:th cauf:on.f S:n:larly,fin R

Mul!:ns (!89), :t WS held that a. person emp!oyed by the

S .

i governnent to HIX w:fh consp:ratdrs dnd whq :nsfrgated offences

- .

[

no. further than pretendrng to concur w:th the perpetrators for ,‘

‘:fhe purpose of betray:ng then, d:d not requfre corrobordt:on fﬁ;

aILhough h:s ev;dence was ent:re!y fdr the Jury to Judge..' fi::'

L. -

Th:s reasonrng was Iater olIowed iR R. V:fafckie{

' (I90) and R v. Heuser (!9!) and nore recentiy fnZSneddbde;ﬁ'f

.Stevensoﬁ\(!92}, reﬁerred to GDOVe (193), where Lord Parker,‘f

jC.J. ﬁoted fhat ‘he po!:ce of fcer p!aced hrnself and h:s car

Such a pos:t:on, that :f the.accused w:shed to sof:cra, there

- -

in

was'\ﬁ

ul! opportunrty to do so.. He added *hat aithoagh that drd not

_nean that theof :cercvnmftued an offence, even ff-he were.a

pargy to~*he offence, he wou!d nof be an. accompi:oe requfrfng

corroboradron.- After re,err:ng to Nu!frns, B:ck!ey aqd Heusen;ﬁ'

Lord Parker, c J. sfated- S S
. C. Y . - . - L - . .:. . ’
It Séems,to me. that, -on a true reading s
. lof-those cases, '/t can be Stated that,.
“though a police offrcer act:ng as a . Lo
. spy mqy be said in a general ‘sense to '
. -be an acconpl:ce in the. offence, yet -
' it he.is merély parfak:ng in the offence
- . for the purpose.qf getting ev:dence, he
is not an acconpl:ce who. requires to be
cprroborated. (!94)

C



B-Y po[:ce agents, :fs exclus:on wouid be fantanount to an'

o

Zfa}been through the. court's drscret:on to exc!ude ev:dence {%“

1consrders to operate unfarr!y agarnst the accused. S:nce,~:n

-

entrapnent cases, fne prosecut:on usua!ly reines on the evtdence'

B -

'.acguijta!; Althougﬁ pol:ce conduc‘ was strong!y cr:tvc:zed

K JBrannan V. Peek (195) and R. v. E:rt!es ?XQ\), po!fce evrdcncég

:was adnrtted uhereas other courts have exc!uded such ev:dencei '

S

CIn R’_ vi Fodlder. \Foufices." and- Johns (r97) :‘he
7-:accused were charged w:th unfawfully havrng L S D. Labﬁef;“in

*he:r possess:on‘_ An undercover po!:ce o?F:qer nad appnoﬁched :

i Foul*es and PeFSISLEHLfy requesLed the drugs.--Aa'd}reguif;f
ithe‘ahree accused Iafer ne? che pqlicemao,'pﬂoducedmtpé_dbqgs:

‘and were *hen arresLed.‘ it wa& submi%%éd-thdt fhe evidence. or
. v ’ .

ftﬁé po!rce ( he. soie *GC¢uai evrdence) shou!d be reJecfed by

o

%he'cayrt';n Lhe exercrse o, rcs dfscrefron, srnce fhe po!fce'

. v Ny . -
"had incitkd ‘the accuseéd, .or one of Lhen to conn; fhe-o,fence;

“The cbuﬁt*ekciuded:fﬁe ev{denqe;and on ;he prosecut;on’s offehfng

..ng evidence -before.the jury,- the fhfee:accgsed uere acqur;fed'
a

“ Avsimilar. situation arose in R. v. Burnett and Lee

(198).'iLee Qas fniﬂoduced to'an :nformer whO'uo[d'hfm that she

was’thé:ageﬁc of a fore:gn government and- uas inférésted in .

fng the source of forged currency and trave!!ers cheques

4

and obta;nrng then fn !arge quan‘rt:es- She a!sa lold Lee *haﬁ-'

;'5 ;: 4 nore drasfrc applfcat:on oﬂ evrdent:ary rules has ‘

+

Y

P SR -

in v:cu eF her drplonztrc sta;us, he would hawe nofhfng to worry‘f'



.';payﬂLee a CQmmISSJOH.l Afthough Lee was concerned w:th the

R . . . . - . . - . .
.~ - - . . - . ey -

j:ebootl Lee so:d ‘he. drd not th:nk he cou!d belp her but would

- .

3,oontqct her rf he oane across anyth:ng” The fnforner pers:stently

.- - . T ~

w;ﬁgphoned Lee s hone ask:ng whether he had’ d:scdvered fhe source.o;'“

LV .
<o ~

- - . < - . - -

.

After these cai!s, Burnett showed Lee o forged Un:ted

*afes dol!ar-b:!! wh:ch Lee then shbwed to the :nforner.who then

-

";;arranged fo buy as ﬁany oﬁ the b:ILs as»Lee coufd acqu:re and to

- - .

"dfshonesfy ;nvoived the rnforner aseared h:n he had nothrng

el - A

Z“wofry about and uou!d be protecfed o After the tivo ocousedg

1 def:vered 8#5 forged b:!ls Lontﬁe fnforner, fhey'werelarrested ’

-~ -

',and Iofer :nd:cted ‘for consp:racy to ut er 8#5 forged notes._
'Surnett a!one vasﬂcharged u:th possessron of the nofes.x;“

:.-_A .- . . . -

- <a . -

The-court'raled,‘he evrdence rnadnrssrble s;noe the?e :

‘:.uas a surong susp:oron Ihou fhe CondUCL of the ;nforner tenpted

jand encouraged fhe accused to conn:f crime. The oonduct of tne

' ;ﬂformer uas regarded as Lhot of dan ageqt provocateur and the
. eose-uos ufthdrayn fromvthe Jury:on,gbe_generol grounds oﬁ ‘

unfairness.. i

jury, the»oourt found there was,insufficfenf Edﬁissfofe ev?dence.""

. to support a pr;na ‘facie case.ﬂ This :s not c/eer from fhe."

reporf however, and qf fhe case uos wrthdrawn From fhe-Jury e

-

"on the general ground of unfa:rnese" it wouid anount,to the

court ;mplrcrf!y adopL:ng entrqpnent as a substonf:ve cr:n:na! -

- defence (199)

One &ou?d_ossume"%hat by withdrawing the case fmoh,%he.'



Y

:*'.@Hé:}hdhcement&, pers:stent as they were, were d;rected to on!yu

— L N - remr

Furthermore,.in"both cases, Foulder and Burneft

- -

:che of the accused whereas fhe ev:dence was ruled InQdHISSIbfe
aga:nst the coaccused as we[l Such a resuit wou!d not ' even

occur in the Unffed States where cnIy those persons Jnduced.by

po!:ce agents may- raise -the defence af entrapnent.

y

-

o T Any *houghts that a defence of en‘rapnenf ex:sLed in -

Eng!and ‘were. qurck!y put to rest :n-ﬁ. V. Mc:vrllv and’ Lee (200)

fn th:s case c pol:ce offrcer recerved fnformat:on from an “in=

o fqrner whrch Ied hlﬂ rrghtly Lo bel;eve that there was a plan

-

already afoof tc obta:n a large quanfffy o,'in‘cx:catfng f:quor
the theff of wh:ch had already been planned or whrch it was con—

templated would shortiy be saclen; fhe pc!rce officer subse-

“

-‘quenffy nef McEvrlIy, and Kz, fhe I:ghL of the aforemenf:oned

+

nmat:on, put h:mse!f fcrward as-a WIllfng means of drsposal

qf Lhe property im.order to secure ev:dence to. prosecute the

perpetrauors. ’xhe accused were fater conv:cted McEvrIlynof

rccefving‘stofen gcods, and Lee of d:shonestly assrst:ng in fhe

reted%ioc of stolen goods.' At fr:al, the jugdge admitted the

police officer's evidéence. o _— o -

. - * < * -

On'appea! against the convictions, it was agaio con--

- tended on behalf of the accused rhat-the police“cfffcer‘was;an_

-

agent provocateur and therefore h:s evzdence was erther inadmfs—

. ’ e
.srb!e;or, :f ‘not strfctly :nadmrss:ble, was oFf such a preJudrc:a!

T

character to the accused fhat the_trfa!_Judge, in fﬁe exerc:qe

.

[y

.-

. 5,
v..‘__._._,.‘._._.‘._-.._..a -

Y

N,

.
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of Ris d:scret:on, snou!d have refused to adn:t it Althodgh":“"

e there was a poss;br!rty of "an” offence occurr:ng after the-

po!rce off:cer'e neetfng w:tb HcEvr!iy, ft was subnrf%ed that }.1 o

there was no certa:nty of "the" offence occurr:ng thereaffer L

s

and uhat fhe offrcer d!d and sard gave rrse certarn!y to the

- R

pOss;b;lrfy and perhaps to the probab:l:ty that uhat subsequent!yrf

-~

': happened would not .or nrght not have o‘herwrse happened

-

The Courf of Appea! ruled the ev;dence adn:ss:b!e.

.

It agreed ;hat ev;dence of n:n:nai probaafve value and great

- -

pFEJud!CIaf effect shou!d De- exc!uaed by. a Judge in the exerc:se'

'of.brs dJSCFeL!Oﬁ in.ahe fnteresLS'ofsecurwng-a.fafn ¢r1a!_and'

avo;d;ng preJud:ce aga;nst an accused The Ceukr"refefred.to

Foalder and Burﬂe L and :nd;cated *haf Lhe ev:dence rn questfon .2' -
in those cases was piarn!y adﬂrss:ble and ought to have been"; f‘-'j
del_‘cl:ed. T ST - LT \&1 s

- .. Roskill L,J. statég: .. -

".1n a case wheré, as'heke, the police
evidence shows that an o7 ffence had’'
- been "taid on" and a plan for carry:ng
it out was alteady clearly. contemplated,
‘the mere. fact that (as the judge assumed -
. . - perhaps. too favourably for the appellants)
v 7. theré was a-possibility that the offence
. C as it was ul*,ﬁztely committed might not + =
. have taken place but for. the lintervention.
"' .of thé police. is not of itself.a- ground ‘
© ‘for the trial judge to exercise h!S dismre- .- . .
t]de to exclude the ev:dence. (20[) .. - : ) '  .

It was also contended, however, -that the trial judge

" should have dfreqred‘%he jdExAthatzthe doctrfﬁe of enfrapment
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afforded a defence. Thedpourt of Appea! asserted that such a .

- . " >

v:ew had never been accepfed in. the Eng!:sh courts (202) and the

Court

.. clear

Court

'fe!l-far shbrt'of‘suppqrt:ng it. Lf ﬁ.", e

.

:WGS g

1}

. For d

Amerf

_offen

“would

either.

Sber;dan (203) Tn ;hIS'case, Nealey, Sherrdan and anoLher

was nof prepared to do so in fhrs case. -However,-tbe

noted thaL even :f such a defence did. ex:s;, fhe evrdence - -

Thfsﬂﬁs}aniaccurafe stafement because- it IS abundangly

~.

that prior. tc the in tervenflon of ‘he pol:ce bfffcer, theré

*

p!qﬁ‘afob?ffo,obfayb”by d;snawebtfmeane,‘farge quant:tfes

> -

istribution. fherefbre, ﬂh accordence uifﬁ theiqléSSie

can position, fne accused wer'e pred;sposed ;o .commit the

ce and- ¢he polrbe only prov:ded Lhe opporcun:ty for fts_'e-:.jj

.commiséﬂon.f On the ”acgs o,‘*h:s case, a de:ence.OJ enkrapnenf

'he;‘be avcr!abie under'*he Anerrcan Ob]eClee approach

1
.

En¢rapnent vas. aga:n rc:sed-:n R V; healey and

'3berson,-b(1 o, uhon had concern for the Irrsh Republ:can Jnaerest

“priof

in boncerf uith'cn.: ,orner, pianned a robbery. These berscns,

-ihrbhe absence o;-ahe fnforwer ubo sard he, cou!d nog-leave h:s

'Sfck

‘chi{d, went»fhrough'fhe_EGrfy mbffoh§ bﬁ the robbery and_

,to.gaing‘toﬂtheﬁp{ace of the intended crime;'they'uere
: ’ : S » S . .

‘of ‘I iquor wHich Were‘geingftc,bé:dB{Tbérqd'%o'h‘wjf{fng'reeefyer =

arrestec- by the police with all. the impedimenta of armed robbers.
-_abbuf-tbem."Tne'aeqused‘mere convicted of‘consbjracy;fo rob and

on apped! from their comvictions contended that.the informer had

~ o - ; e

x

. R . .
dea A L e aa b e Y v

e e ol




"acted as an agent provocateur and fherefore,

[

' that the fnPorner wos ‘ah ogent provocateur
{ent:c:ng anothef to commrt an press breach of the Iaw whfcn~heﬁ£‘-},
'wou!d not otherw:se have comnqt ed. The Court however, v:ewed

;Lhe :nforner’s du%res of passrng

cooperaf:ng w:th them as Jus%:frable.; 55'_V:;',' -

-

The Court of Appea! he!d that there was no evrdence'

The Lord ‘Chier Justice stated:

;';So far as‘*he propr:ety of ‘using nethods
- of fh:s kfnd is concerned we. thirnk 7t

N

tO‘be acqu:tted on the bas;s of a‘defence of entropment.;

T '..‘_‘- TSN

-

s - -,

a

. - . .
.

r:ght to say that ‘in these days: of terroo—‘ o

fSn-*he police. ‘must be.- entrt!ed to use -
.“the effective weapen of infiitration.. In
- other words, Tt must e accepted today,-.
.:ndeed Iif. fhe'oppoe:fe was ever cons;dered

'Athof this s a perfectly lawful .police.

weapon o appropr:ofe cases, and..common . -
Sense.. fnd:cates that ‘a polrce ‘officer

_or anybody . else ;nlefrotes a-suspect . . .

socrety, he has to show.'a certa:n amount: of
.enthusiasm: for ‘what. the . socrety is doing-
:f he' is to narntarn his cover for more thon
ffve nrnutes._ Accord:ngly one must expect,

if. this approach is .made by the: polfce, thot '

the “tntruder who. penetrates the suspect
.organ:sat:on does ‘show a- cer;a:n amount of .
intérest .and enthus;asm for the" proposals

of the orgon;sat:on even.: though they are
unlawful.‘ Buf, “of course, the' :ntruder,

the person ‘who finds himself placed’ in the .

'”;organ:satfon,'muet endeavour to treud’the

sonewbat difficult Irne between showing the

necessary entﬁus:asm to keep his cover. and: -

-"ocfuafly becom:ng an’ agent. provocateur,

meaning thereby someone who actually causes .

i ‘offences to: be - comm:tted which otherwrse
would not be comm:tted at o!J.

(20&)

-

fnfornanron to the pol:oe and

they were ent:tted

fn the true sense of

-
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of Appeal he!d that Thrs doctrrne, g:ven "the Uﬂlovely nanﬁ of

’entrapman'

enticing a person

»

in fact
it.is in

estab!¢shed that the so- called defence. of

;7é..".]

- . . . " +

Ufth respect to the defence of entrapnont, the Court . -

i ' .

7 (205) d:d no; f:nd,a_pfaqe ;n Engi:sh Iau.‘;

'.'-r.

if one !ooks at the author:t§%s, : .-
our _judgment qufte cltearly. .- e Lo,

entrapment, which finds -some place in

the lew of the United States of Aner:ca,}

- Finds no
' abundant!

place in our law here. It- .
y clear”on the authorrL:es, uhﬁcn‘

are uncontradicted on this polnt, that-if a.

‘crime i

. ”~-of someone iwho can be cdescribed as an agen«
9 --.i'provocateur,-a!though that may be adn :npor—.

brought’ about by .the. activities”

-tan;_ngtter in-regard, to sentence,_f‘ doe;
.not . affect the quest:on of guilty or. not

'-Aé ‘QUIIty (205) -, ‘._j o  :' B C lf“:/f\_

Tt

Alfhdugh fhe Court ound *h:s deternrnatfon to end the

_ -of.agents provocateurs when their conduct crosses the Ifne by,

committec.

In a sense,.

entrapment, but; ofhén

~

_30ne

” f;fprowided-by_tbéffhgf

e

' ‘mattér;'Tfﬁdid;Stqcef:hat it in no way approved of the ac‘fon

ro“cqmmft offences' he-uog!d not o;herurse have

- . ) R 3 .
' ... — r * . ' : N . -
Lhrs !ataer comnent-by Lhe Courc is a

-regfateman af the donfnanL Aner:can approach to fhe defence of

fhaq‘mfgﬁgatfon of ;entence, no renedy

St .-
ish Court:of Appeal.

cEv:l!y and healey uere fo/loued by the Court of

_ prpealfih A. L:i!:s and others (207) LA po!rcenan uho rece;ved

fnfornaufon about

Lhe ex:sfence of a drug Supply;ng conspwracy

, _contacted T uho vo!unteered fhat he was IﬁVO/VQd with a ﬂconnec—'

't:on” and couLd_supplylcqca:ne. _fhe-police.offTéef intinated

¥

P UEPIRRE FRs
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that he was prepared to buy some and F sa:d ;r would take sona

t:me to obtarn. The offrcer Iater confacted T on several

'-occasrons askjng when the COCdfﬂe uou!d be ava:!ab!e and cont:nued

‘*Lo encourage T to suppfy himi, Eventua!!y,_v and others handed

over cocaine to fhe po!:ce offfcer and were arreSged and. (nd:cted

ror consp:rrng fogegher.and wrfh_persons unknown’ to.sqpp!y.qrug§,

-

L f,After arraignneﬁt, fhé accused app! ied unSuécessfuI!y

to ahe Judge to ru!e thaf Ihe ev:dence had been obtaJned unfarrfy )

T .and the case ought no;-tg pnocged, that there ua§'q-defence'of

‘entrapment available to them, and to_exerc:se his discretion to

_td the posffiqh in chv:!lz “ane- healez thaf Lhere was. no -such

' defence in Eng!:sh Iau..

exclude the evidence pursuant to R.-v. Birtles (208).

. The Court of Appeal doubted thé existence of such a

-

dfécrétﬁén,-ﬁu;; assum{ngfi%ﬁdid'exfsf,rfhe Court hély'thaf there

mds_no wrong'exerofse of'discreffon as %he police ofﬁicer had not

encouraged. Lhe accused to- conn:t a crfne they wou!d not: ofneru:se

'have COﬂnlfced and had acted on"the r:ghL s;de of %he [-ine drawn

rn.B:rf!es.

-

.- ~

-WIfh'néspécf to eﬁtrabmenf, the Court s:npfy adhered

‘.

Another Engffsh case involving an fnformén [s E;-v.

- . Aneer and Lucas (209) An :nformer-had dpprcabhed Ameer} vhom .

. he’ Pneu to be :nvolved in soc:a! snok:ng of cannab:s, with cocaine

and asPed hrn to help sell itﬂg Ameer refused but after nuch



I

'persuas:on,lagreed to precure cannab:s for some enthus:ast:c
‘jpurehasers.' As a resu!t, Ameer abproached Lucas who obtarned

- 50.Ibs.” of cannab:s Fron a tb:rd panty. Ameer and Lucas wereT
Iater arrested fn possess:on of a large amount of oannab:s by ”“‘f.
polrce offfcers posrng as WJflIng buyers of fhe grug. at -a . -
"meet:ng arranged by-the :nformef. ‘

';- Lo The Cengra! Cr:n:na! Courf Took inte'consfderafion

several factors and exclused the prosecuu:on ev:dence because it

'had been tharned by the acgfv:ty of an agent provocatpur. Agéin,.'

as in Fou!der and Burnetg, ev:dence appears to have been excluded

- N

'agagnst-both accused although the press;ng fnducements were
- directed at -Ameer ‘only..

It is noteworahy ‘hag Lhe-d53cretion to exclude

evidence due fo~po!;ce IHSLIgdeOH of cr;me has been exerc:sed

-in'Engfand' fn‘the’Fou!der, Burnett and-Ameer cases, by Ipwer

' Engl:sh courfs and in factual sftudfione Wherepéfice'conduct wvas
excess:ve and would Irke!y g;ve rise fo a successfu! defence of.

'ehtrapnent in .the. Unfted Sfates. o . '4 ﬂ_- : f;

: th!e,%he aﬁaeqilebilif; of'e‘defeneexofiehfrapment :
‘ﬁn'Eegﬁish-Jhw haé béen setf!ee for sone tfne,'the issue.bf fhe
_adnrssrb;lrfy of a po!:ce agenf's ev:dence was st:!l in disPute.-
. wntil 1979 (210). in ‘that year, rne House of‘lLor‘ds,. in the :
‘v!én&mark-tase df'R' e-'saﬁa k2r1) ru/ed that afthough couef;‘
'possess .a I:n;fed d;scref:on to exclude adm:ssrble ev:dence, thfs';:

qisCretJOn yould qot-operafe:because tﬁe’pq!fce,.aq agent




.‘. "

agui!ty; Before Lhe case for the é?own was opened defence-

‘ jprovocafeur. .. ' ,"‘ L -

.not have been conn:tted but for the act:v:t;es of fhe ‘informer -

.and the-policc,officerl

.8l -

~

" provocateur or'.an informer, incited the actused to commit the

‘crime -alteged. . 7 ' e . e

. . .
[ . . . . P

T Sana, the accused was charged w:tb consp:r:ng w:th

of the bankn01es. On hrs arrafgnnent the accused pleaded not

-

'couaseJ applfed fo the court to hon .a trfaf within a trza! ia'

.

-rn'ghe offences charged arose out of the actfvrf:es of .an aoent

- ¢ . - EORC T . . . -

'

- . . T

: rDefence co&nsel hoped to-esfadlism-by:cross-exanination.

;of a po!:ce offrcer and by’ ev:dence-:n—chref fron an a!!eged

- fnformer,,uhe olfow:ng facus on’ whrch he proposed fo rely. The

. ‘\
informer, afieged!y ac;rng under po!:ce rnsgruc%ron, -had approached

ihe:accused ¢n priscn and old hinm that he knew of a safe buyer

of forged baikhofes. After the occused's release from pr:son,

'a police off icer (unknoun to the accused), posrng as a keen buyer

Coae

' dof forged banknotes contacted the accused aod fnaufred'ahether

the accused would sell h;m.any. The adcused was willing and ¢

neeting was arranged'in order fo'complefe the deal. The accused

" mna hrs assoc:a;es uent fo fhe neet:ng p!ace urth g !arge nunber
,-of forged United States dollar banknofes an ualked strarght rnto

'a pol:ce Lrap after'wh:ch they were arrested. .It was: contended &

-

fthat‘fhe accused had been inddccd to comn1¢ offences uhich»uaufd

- .

'others to utter forged Un:ted States banknotes and wrth possess:on.

-

“order-tﬁat if'might cohsider uhether fhe fnvo!venent of the accused '



A

s ;‘ Counse! then hoped to persuada-the tr:al Judge to ru!e,“ JT

. :

rn the exercise of his d:scret:on, that the Crown shou!d not be_
fa!!owed to Iead any etfdence of the conn:ss:on of .the offences

_thus,chrted and to dfr ct that a verd:ot of nof gufity be

. refwrned. N’thOUL hear:ng

'VJdence, the fr:a/ Judge ruLed

rhat he had no dfscret:on to exclude the ev;dence. The accused :

“then p/eaded gu:ffy to the conspfracy charge and was sentenced.,

..

An appeal aga:nst Lhe tr:ol Judge s rul:ng was drs—

‘n:ssed by - fhe Court or Appea] That Coart ceh‘:ffed that the -

)

fo!!owrng po:nt ‘of. Iaw of general publfc fnporfanoe Twas fnvolved

n.the decrs:oq._ o ST T
ihether; '@ trial Judge has a drscretfon

"to refuse to allow evidence, being

ev:dence other than evidence of adnrssron,

to be given in any circumstances’ wHich
Such’evidence is relevant.and of ﬁere'than
mimi@al prooatiye value. 32!2)

_was dismisséd. Frrsaly, all, the nenbers of fhe House approved

the dec:srons in Mocvr!!z and Mealey and therefore, esLablfshedf

beyond any doubt Lha¢ rhere is no defence or enarapment in.

English law. - _ .

Their Lordships agreed that in the presence of the

constituent elements of the offence, the accused is guilty.
The fact tpaf the accused vas Fnduced and as Lord- Drplock sa:d

.

“the couneel!or and procurer is a po/:cenan or a pol:ce fnforner,
J

a

) aithough ft may be o reﬁevanoe in mitigation of penalty for the

A Ffurther-appeal byltbefaccused'fo-the House of_Lords

-
1
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‘r:affenee, ¢annot affect -the quilt of fbe-princfpai offendern(213).

.Lo}d éafnon he!d'that "a man who intends;to;eommir
a.cr:ne and actua!!y conm:t&‘ft is gquty of the of?ence whethef
o &_5 ior not he-has been persuaded or ﬁnquced‘fo commit it, no.matter"
.b‘y w.!:;om":-.(.?!l.lr): o . | ) ‘ '

v

LTl Lord Fraser reasoned that d c!afn of inducement,

CL ﬂneceséar:ly :nvolves adh:tt:ng the commission of the crime and

-although no f:nd;ng other'than gurlty would logicdlly be- poss:b!e,

&'

I f? _"*he degree ou gu:lt may be nod;ffed by the :nducemenﬁ and that

¢

-_‘ . can appropr:ate!y be ref!ected in the sentence" (2!5);

.Lord -Scarman asserted: L=
It would be wrong in principle to ‘import
into our law a defence of, entrapment.,
Incitement is no defgnce in law for the
person incited to cr.ime, even though the
inciter s himself guilty-of crime and
may be far the. more culpable. It would
. confuse the law. and. create unjust distinc~
s tions if [ncitement by a policeman or an
: ,offfc:a! excul pated him whom they -incited
to crime whereéas incitement by others,
perhaps exercising much greater influence,
did-‘not. There are other more direct, fEss
anomalous, ways of confro!!:ng police and
- official activity than by introduc.ing so
dubious .a defence into the law. The true
relevance of officiad entrapment into the

T - connrss:on of .crime is on the question of .
: - Sentenqe when ffs mitigating value may- be’
< N 2 . ’
: L RIgh . (2!6) :

<_,

The unavar!ab:!:ty of an enfrapnenf defence was not
. f . ’

- challenged By the defence. Instead, it was cbhifnded that if

. , .

the-tr{aJ Judge was satisfied at a trial within a trial, that

« -
’ .
‘ . . . -
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the offence was instigated by an abent prq&qcafeur acting on the

instructions of the police and but for thié,“would not ‘have been
. . -0
‘conmmitted by the accused, the judge had.a discretion to refuse

. . R N oL ) . . )
‘to allow the prosecution to prove its case by this evidence.

The Law Lords rejected this arguhenf agreeing that this

dISCP;\IOn wou!d not difrer: fron recogn:z:ng entrapnent as a
de.ence ava;lable on/y dT the d:scretfon of the trial Judge
because if Such evidence were equngd; the judge wquld then have

to direct the jury to acquit. S - : R

As'Lord Diplock queried::

¥ he exercised the discretion in favour-
of the gccused, he would then have to
- direct the jury to. acquit. How does this.
. - differ from recdgnising enfrapnent as a -
. . defence, but a defence For which the neces-
< )  sary factual foundation is to .be found not
by the .Jjury but by the Judge and even uhere‘
the factua! foundation' is so- found, the
defence is ava:lab!e only at fhe-judge's:
discretion. ' '

r

(ziz) -~ ot
Lord b?plock camﬁented?fqrfher on this paradoxical

¢contention as follows:

Jdhat it really :nvolves is a claim-to a ‘
judicial drscret:on to acquit an meccused L. -

: .« of any offences-in connection with which

ST 'The‘conddct oft the police irgurs the

' disapprovdal of the judge. The conduct of
the police where it has involved the use

.. OF an agent provocateur may well be a
matter to be taken into considerdtion in
n;trgat;on of senfence- but under the
Eng/fsh systen of criminal justice 'it.does
not . give rise 'to any dfscretfon on the part-

. of the judge himself to acquit .the.accused

o
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or to-direct the Jury to do 30, notwith- .
standing that .he s guilty of the offence.

Viscount Dilhorne reasoned: .-

It would indeed be odd if, although proof
that he was incited to commit an offence
which he would not otherwise have done is
no defence .to a charge, he could not be
convicted 6f the offence as a result of

. the exclusron of admissible evidence in
the exercise of Jjudicial discretion. (2/9)

(218)

And Lord éa!mdn, after pointing out that the defence,

of ‘entrapment does not exist in English law, asserted:

ambiit of

it did not-.-extend to excluding evidence of

crime was -’

This being the law, .it is inconceivable
Lhat in such circumstances, the judge'bou!d
have ‘a discretion to prevent the Crown from
adducing evidence of the accused's guilt,
for this would amount to-giving the judge
the power of changing or disregarding the

faw. (545

Théir Lordships therefore agreed that whatever the

fnstfgaged by an agenL provoca;eur (22!) It foll

of Appeql

.

' aparf from the confessron excius:onary rule

, ‘their Lordships sfre;sgd the overriding duty of

. that Foquer, Burnett and Ameer were overru!ed.

Qh the. more genefa/ guesfion-ce(tified by the Court

Jjudge to ensure the accused has a Ffair trial. But fairness

4

itkfa! according-td'fradiffona!'common law principles, coes

L
-

for the nefhods of obta;nrng evrdence wh;ch,fs to be used at

J

fhe-jgdfcia} discretion to exclude admissible evidence,

a crime because the

ows

the

at

not,

fﬁoiudé a concern

triaf.

LR

PP U
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Lord Diplock, ‘after referring to the confession
exclusionary rule, distinguished the methods of -obtaining evidence

From its use at trial, in reiation to fairness at trial:.

Outside this limited field in which Ffor:

" historical reasons the function of the
trial judge extended to imposing sanctions
for improper conduct on the part of the .
prosecution before the commencement or the '
proceedings in inducing the accused by
threats, fFfavour or trickery to provide

© evidence against himself your Lordships
should, [ think, make it clear that the
Function of the judge at a criminal trial
as respects the admission of evidence is
to ensure that the accused has a fair tria

. according to law.” It is no part of a. ’

- Jjudge's function to exercise disciplinary
powers over the police or grosecution as .
respects the way in which evidence to be
used at the trial is obtained by them.

If it was obtained illegally there will .be -
a remedy in civil law; If it was obtained
legally but in breach of the rules of conduct
for the police, this is a matter for the
appropriate disciplinary authority to deal
with. What the judge at the trial is -

. concerned with is not how the evidence sought
to be adduced by the prosecution has been )

: . obtained but with how it is used by the

prosecution at the trial. (222)

.Lord-Dfplock and Viscount Dilhorne formulated the fol-

lowing two propositions in response to the certified question:

(1) A trial judge in a criminal trial has
always a discretion to refuse to admit
evidence if in his opinion its prejudicial
effect outweighs its probative valuve.

(2) Save with regard to admissions and
confessioms and generally with regard to
evidence obtained from the accused after
commission of the offence, he has no
discretion to refuse to admit reilevant
admissible evidence on the ground that it
was obtained by improper or unfair means.
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"The court.is not concerned with how it

. . was cbtained. It is no ground for the -
exercise of discretion to exclude that T
the evidence was obtained as the result

of the activities of an agent provocateur: (223)

A!thoﬁgh fhe other m;mbers of tAe House accepted
these formulaffons they would have gone further, suggesting a
departure~froﬁ traditional concepts. Lord Salmon .indicated tﬁat
‘the category of cases where the judge's discretion may be exer-

- cised to ensure -that the cccused has a Ffair trial (s not and

I3

never can be closed. Lord Fraser and Lord Scarman pointed out
that the discretion is not limited to excluding evidence @h}ch fé
-Ifkely.to have prejudicial effects out of broportfon to ffs
evidentiary value. Lord Scarman stated that the dfsqnefiﬁn is
now a general one in the sense that it is to be exeédised

whenever a. judge considers it necessary in order to ensure the

aceused a fair trial. )

Lord Scarman added:

Each case must, of course, depend on its

circumstances. All [‘would say is that
the principle of fairhess, though concerned

_ exclusively with the use of evidence at

oo trial, is not susceptible to categorisation.
‘. or-classification, and is wide enough in '
some circumstances to embrace the way in
which, after the crime, evidence has been

bf - “_J' . .
.o ained ffon Lhe.accused (221

This apparent extension of ‘the court's discretionary power to
exclude evidence savouring of self-incrimination is consistent

with Lord Diplock's second proposition.
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:::::: .+ The House of Lords in Sang has rejected both a
defence of entrapment and a court's discretion to exclude

admissib!efevidencq due to entrapment practices.

.

Althbugh abusive_po}ice practices and existing'and
potential remedies to counter them have hor gove unnoticed in
England (225), aside from strong judicial disapproval, the only
rmeans of redress are civii suifs,‘mit}gatTon of sentence,

- prosecution of Thé entrappers'énd p&lice‘dfscipffndry meésures,

all of which would have ‘no effect on the guilt or imnocence

of the entrapped person.
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Chapter 11!

Canada ' . , -

=~

As -in other common faw jurisdictions, Canadfah'courts
have conceded:fhat the .use of stratagems by the police is- often
a required and appfoﬁfiate Tbvestfgatory pracffce,'partiéujafly
where such practices prdque"bppdrtunfffés for the commission. of
an offepce or in cther yords; the &at?lyst for the ?ransact[on
(226). Uncertafnfy arises, however, whep these police practices
cease to be mere rnvesgfgafory methods but become mefhods of

instigating the commission of cr:m{nal offences by persons who

. S . G
would not otherwise have so acted crim:na!!y. '

laskin C.J.C. raised the prdblem‘as Follows:

~The probiem which has caused judicial

concern is the one which arises from the
polrce-:nst:gafed crimeé, where the police

have gone beyond mere solicitation or mere

decoy work and have acgtively organ:zed a

scheme of ensnarement, of. ehtrapment, in

order to proSecute the person s$o caught.

In my op:n:on, it is oniy in this situation

that it s proper tQ speak of ‘entrapment

and- to consider what effect this should have

on the prosecutron of a person who has thus .
peen drawn into the oomm;ssron of an orfence.(227)

~

Although entrapment situations have been before .the
courts in Canada on severaf occasions, there is no clear
aufhorfgy,.sfatufory or'otherwfse,_nor,a rational foundation

for a defence of enfrapment.- In some cases; judges have either
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denie& the e#istence of the défence or,skirted the i&sue entirely,
disposing of the case before fhem upo@-qtéer considerations. In-
others, fﬁére has been é common feeling adong Jjudges that a
person sheuld not .be subjectéd to sﬁch unconscionab!é praptices

and consequently courts‘havé.groped for some legal principle or

device in order to exonerate the accused.

v

A. Cases in which Entrapment has been Avoided

- ]

In Irwin v. The Queen (228), the .accused was charged

>

with supplying a drug knowing that it wds intended to be used to

procure the miscarriage of a female person. A policeman and

pol icewoman, dressed in civilian clothes, entered the accused’s
dru%store. The man c!aiméd that the woman wfth him, his girli- -

fffend,'was pregnant and he :ndrca‘ed their desire for a drug

which wou!d induce a nrscarr:age. The drug was provrded and the

accused wus subsequenf!y convicted of an attenp to commit the

-

cfrence (229)
The accused appealed, contepding :maf'éince‘it was never
the intention of the pol iceman orrpoiicewoman that she Take‘the

drug, the accused qou{d hot'"gnok -someth:ng Wh!Ch did not exist

and accokdinély could not be conv:cted. Appeafs to the Alberta

'

Supreme Court, Appellate ﬁﬂyjqion,uénd the Supremé'Courf‘of_

‘Canada weré dismissed, both Courts holding that it was the belfef
of the &ccused, the s&pplieﬂ bf_thé drug, that the recipient
. . - - . P . P
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intended to use it to procure a miscarriage, which was material, -

regardliess of the recipient’s 'true Tnfqntion (230). o

In this case, entrapment was not mentioned at all and
although the exfea; of the police persistence and of the accused’s

Y

predisposftion o commit the offence is unclear, it is probable
that the acdcused was predisposed as there appears to have been
[ittle hesitation on his part. If this assumption is accurate,

the police tactics would only have constituted a trap by. providing

an opportunity for the accuiﬁd to do what he would have done
g

A~

anyway.

4

The facfs in R. v. Woods (231) approach more closely
an ehfrapmeét,situation. Two off-duty policemen in plain clothes
decided to invesffgfte {iquor offences outside théfr jurisdiction
and without the sanction of their superiors. The officers then /
pre%ended tc be To?onto‘gangsters fn‘the market for stolen out-
board motors pgr;haseable at a discount and exhorted the accused
to-steal such.an f}eﬁ for them. It wa# clear that the accﬁsed
was threatened wifh some violence if he did not broduce a parti-

cular outboard motor. As a result of that approach and the

‘fﬁreqts the accused broke intc a marina and produced the outboard [f

motor specified.

) At the'accysed!s_tr[ai for breaking, entering dnd.fheft,
the Magistrate readily believed the evidence of the Crown witnesses

. and rejected inconsistent defence gvidence. The Magisfrate,

however, referred to his‘previogé knowledge of the credibility

|
[
\.
|
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and.infeérffy of one of th; two po!ice'officersrinvolved,-an
}mportant C%o;n witness. The Ontario Court 6f Appe&! allowed an
appéai‘by.the'hccused and quashed his conviction on the groun&
that the Magistrate erred in assessing the credibﬁlity of a
Sanfficaﬁt Crown witness by refer?ing to his previous per&oﬁa!

knowledge of the witness (232). .

-

Entrapment‘wag not consfdere& as a defenée;' The Court
was unanimously of the opinion thaf the conviction would have to
be gquashed and a new trial directed before anofhér Magistrate,.

.
The Court did quash the conviction but, with Crown'consgnt, did
not order a new trial, and acquitted thé achsed.in view of‘"the;
hfgh!x Qnusual circumstances giving Hf}e to the charge” (233),
and the fact that the accused. had been in custody for some time.

In this way, although not dealing directly with the police

practices involved in this case, might it be said that the Court

\

Appeal implicitly expressed its disapproval of the police.

g

instigation of .the offence?

&

/. Accompl ice Cases

.

“Until recently in Canada, it was. a well-established
\ . . .

N

common |aw ru{é that a trfaf Jjudge must caution the jury that it
is dangerous to convict on the'&hcgrrcbofcfed evjdéncé of an .
accoméfice (234},  As a resulf, the courfs} in sevefal-qases,

have had to detefmfne the issué'of whether or not a pd!icé‘agent"

should be~considered an accomplice.  In Canada, as in England,

T
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courts have genera!!} ruled that police agents are nof_accompl[ées
and their evidence does not reguire corcoboration. ‘ S -
In an oft-cited case, Amsden v. Rogers (235)M'Amsden,

‘
a special constable responsible for detecting and prosecuting

e amm —

infringements of the liquor laws, induced the accused, a brakeman

. . ) . . . i

on a train proceeding from Medicine Hat, Alberta to Swift Current, _ ;
_ \ _

" Saskatchewan, to supply him with some [iquor stating that he was Co

toc sick to go to the buffet car for it himself. . The accused

obliged and was charged wit illegally selling I iguor.

'Thé only fact fﬁ-dispute was whether or not the !igquor
was sold in Saskatchewan, as the tonstable claimed, or in Alberta,
as the accused claimed. The Police Magistrate dismissed the case
on the groﬁnd that the special constable was anaccomplice and

his evidence therefore required corroboration of which there was

none.

An appeal to the Supreme Court of Saskatchewan was

dismissed becguse the prosecution had not discharged its. onus in

establ ishing the commission of the offence .in Saskatchewan.

§

However, the court ruled that the special .constable.

was not an accomplice and did not require corroboration (236).

The court added that IFf police activity is carried out for the

inducement rather than the detection of crime, the weight given :
to the evidence of the police officers involved may be affected

\

and hence, their evidence should be examined more carefully (237).



Mr. Justice Laqui\statéd{".

" . I.do not say“that in their efforts to
secure evidence in cases where ¢rimes
have. b~ committed the officers of the
law gare not sometimes entitled to resort

to pretence and’ even false statementh.
Thére may be .cases where that is necessary .
A in the fnteres.s of Just:ce to enable thenm

' to secure the’evidence, and the Fact that
an officer Has rFesorted to subterfuge may
not cast—d.iscredit upon the evidence which

- he discovers By means thereof. -B8ut, in my
“opinion, it is a different matter where
the false statementS'are made, not for the -
detection of crime committed but rfor the
purpese of inducing its commission, and
‘inducing its commission in order that the
perscon making these statements may be able
to prefer a charge for the offence committed

e at his solicitation. The evidence of such

a witness must, in my opinion, be scruti-
nized with great care. (238) ‘

And Further:

Every case must be determined in the

- light of its own particular facts, which
wi-ll not be without bearing on the credit
that is to be given to the testimony of
the witnesses called. I have, however,
no hesitation in saying that where the
zeal (or otherw:se} of. an officer of the
lawv leads him to make false statements
to secure the commission of an offence«in
order that he may be able to prosecute
the offender, -his evidence must be weighed _
in the light of the possibility that the same
motives might have a tendency to induce him
to colour his testimony in order to secure

. . ) .

a convictiom. (235) .

R. v. White (No. I) (240) involved an alleged offer to

sell a motor vehicle, by the accused, a car salesman, to an under-

cover police officer, in excess of the price fixed by certain .

war orders.
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: Laidlaw J.A. commented on the evidence of the police

officer, as follows: : I \ .

.That he resorted to false representations

or disguise for the purpose of obtaining

the evidence does not necessarily discredit
him or {nvalidate his evidence. Indeed, it
would be difficult, J4f not impossible, For
gfffcérs of the law to prevent or success-—
Ful'ly combat .crime of certain kinds (including
offences charged against the accused), except
by employment of measures involving masguerade,
deceit and false .representation ... A police
officer or detectivg is not in the same

class as an accomplice and the rule of
practice as to corroboration of evidence

given by accomplice ig not applicable to

Sugh persons ....

-

" Nevertheless,. it is proper to scrutinize care-
< fully the testimony against a prisoner given by
policemen, constables,and others employed in,
the suppression and detection of crime. (2u1)

The rule regarding corroboration of accomplices,

-

therefore, does not appﬁy-go/bblfce officers or their agents even
< . . . . " .
though they have instigated, provoked or joined in a crim®& (2u82).

However, although not accomplices, their actions, as Js the - -

case with any other witness, may btear on their credibility and a

direction to the jury in this regard would be propér. Such

Bl

reasoning is cbnéistent with the recent decision of the Supreme

Court of Canada in Vetrovec and Gaja v. The Queen (243) where

Dickson J., on behalf of the Court, held:

I would hold that there is nec special . =

category for "accomplices!. An accomplice

is-to be treated like any other witness

testifying at a criminal trial and the judge's
- conduct, if he chooses to give his opinion,

. . M

Is gokerned by the general rules. (244 )

[PENPURY *OR
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. Although, in tpese "accomplic;"_case&, the courts haye
examined the corroboration rule in’the p}esenéé of police induce~
ments or instigation, no consideration has been given to the
effect of such inducements;or instigation on'thé.gdﬂlt‘or inno-
cence of the accused (2&5)( The‘ent}apper, police officer or not,

might still be subject to criminal prosecution in virtue of

sections 22 and 422 of the Criminal Code. In practice, howevér,

prosecuting_authorities would.unlikely lay charges in view of

the circumstances, notwithstanding the law precluding reliance

upon motive as a defence (246).

" 24 - Agency Cases . —=

I'n a perhaps unigue "solution" to the problem of;ep-
trapfgnt, several courts have, until recently, acquitted accused
pera&ns-by invoking civil law rufes of agency in that the
agccused acted as an agent for a police officer or undercover
agent (247). . These cases deal primarily with the sale or traf-
fic of Iiquor or drugs. Again, however, police inducements ar

instigation have not, in themselves, been determinative of the

guilt or innocence of fthe accused.

In Q'Sullivan v. Michus (248), two police constables

went to.a restaurant which did not have a /igquor |icence and

ordered meals. Before the meal had been served, they asked the

N .
waiter to get them 3! worgh of beer. The waiter thereupon went
‘\-\; -
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- $20 after which the accused pro

There, the accused purchased the wine from one Mackey. Lateﬁ,

AN

.97.

to a nearby licenced premises, purchased three bottles of beer

Ffor $! and delivered them to the constables.

The acéused, the owner'qf the restaurant;~was acquitted

by a Police Magistrate on a charge of selling liquor through his
employee. An aﬁbeai to the Saskatchewan District Court was

dismissed, the court holding that the waiter acted solely as the

agent of the comstables, the purchasers (249).

-

In R. v. Warren (250), the accused, a taxi driver,
fad zarren : z
answered a call for a taxi and was met by two men, one of whom

was an undercover R.C.M.P. officer, and-two, girls.” At the insti-

gation of the undercover officgr, the accused agreed to purchase

some [liquor for him. This officer

then handecd one of the giFls
eded to a premises to which the

accused claims he was directed by the girls who accompanied him.

the accused and the girls met the officer at a previously
arranged location and the accused gave the officer a bottle of

wine and change, retaining the cost of the wine and cab|rfare.

The accused was convicted of untawfully selling

4 - - - I
[ fquor. An appeal from this conviction to the Saskatchewan

District Court was allowed and the accused acquitted. “The
District Court held that there was no 'sale" by the accused
since there was only one transaction, a sale by Mackey to the

undercover officer and the accused was merely the agent of the-

purchaser, the undercover officer, _and d.id not act for himself.

e b Al i s T =

B PP e SN O )
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Geatros D.C.J. .stated:

The ev:dence does not support the
.content:on that the appellant purchased
. the bottle of wine for himself in the _
. ‘f:rst instance and then resold it te. - -
- Caméron. Mackey was the seller and
. Cameron was the .buyer “and the appel-
: -/ang_was the agent of the  buyer. (25})_ R

- -

- in -another caSe; R. v. Madfaaa_(252),.an_uﬁdercover'
poffce offrcer deve!oped an acqua:ntance w: h:the accused;over
a per:od or t:ne and often asked the accused althceah aﬁsaccess-
’ﬁu!ly, to obtafa.drags fcr him. On 2he dafe in questicn, sche:

time after the offfcerfs eaplier requesfs,.the'accused asked him
if he stII wanted.sone drugs. The offfcer expressed.an iateres:
whereupon the accused approached a woman- in the restaurant

which they were seated, talked to.her brit ely and’ returned fo

.his fable ind[catﬂng to the offfcep that she had drugs; The .
of%icer:tald the agccused that he‘wanted’sqme_of‘the drugs and?

the woman ppen Joined shem. Cn the d:rectron of the accused,

the officer handed the woman 32 and she !e t to obta;n change”
qun her return, she gave the accused the change ‘and he, in turn,
passed it on to the officer. ':he woman Then passed the drugs to
the officer under the table. Alfhough‘the ‘accused attempted‘to -

obtain drugs from two other sources, he'was unsuccessful.

4

The accused was subsequently charged, under ghe

Food and Druas Act (253), with trafficking in a controllied drug
contrary to section 32?!} (254). The trial court acquitted the

agccused on the ground that his actféns did not come within the

.
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.lée?fni%ioc-of "trafffckfn§h:jiA Cnoﬁn:accecl From fhis ccquittal
;cs.dicéicsé& 5y:fﬁe bnfaffd'Ccurf~of Appea!. That Court reasoned‘
thaf since :twasnot an. offence teo purchase controiied drugs, no'
1crrn1na! I;ab:!:ty wou!d attachlto the acts of ‘the accused ff he’

had been the purchcser. It was he!d to fol!ow that s:n;!arly,

- no crjminal-#iabfiff?‘atfcched,Lo such acts :f they were on behal‘

of the purchaser as his ggent;‘ - o L |
. Jeéssup J.A. stated, in a majority judgement:.

/ ~ In my opinion, on the pecul iar facts of

this case, it cannot be said fhey are
consistent only with the accused: acufng
‘as an agent. either for the vendor or for

both  the vendor and the purchaser; fhey

are equally consistent with hin act fng as .
-an agent, for the ‘purchaser alone. Accord— -
ingly, there.must be d reasonabie doubt

that what the accused did was "For the
purpose of aiding" the vendor in the

words of section 2i(/)(b}, i.e. that his
intention was to aid the. vendor rather

than simply to aid the purchaser. What the
secLTon says is "for the purpose of a;drng"
not "with the effect of ard:ng (255)

in deferminfng whether an accused acted -for a purchaser .

or g vendor, ccurts have consideréd several ‘Factors including
the -good faith of the accused the SOurce_qf illegal |igquor
or drugs prcv:ded,;o,an.undercover'ageht and whether or not the

‘accused earned a\prpfff'?rom the transaction (256).

In Pasauier v: Neale (257), an English case later

ffolfowed;in‘ﬁ. v. Berdiho (258} :thé cccucec was Lhe keeper of
- !

¢

a ﬂes%auranf wrthout a !fquor lfcence and. part owner of a

»

nearby wine shop. A waiter showed a customer, an undercover

—_________————_-_—' - : : T B
. . . .
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" view takén by the Magistrate. -

. 100.

-

ekcise'officer; a wine {ist and after the offfcer made a

select:on and paid for i?, the waifer went to the wine shoﬁ,.

purchased The w;ne and returned to the restauraht ‘with the w:ne

wnich he then served to the officer.

The Mag}stfate Cédyicted the accused of sel’ling wine
by,fetbi? without having a prbper-Ifcencé;fholding.rhat therq
was a sale‘bfﬁwine.to the—officef'by'tﬁe servant of the'aécu;ed.
Ah appeal tp_fﬁe'Court of. King's ﬁench was dFSmfssed,'Loéd

Alversfgne C.d. &fatiqg that  there was ev?dence to supporf the

-

~

:h:s case is. dfst:ngufshable from other. ”agency" cases

in fhat‘fhe-ev:dence did support ;he frndrng that the accused

was an aéent of-the vendor. The off:cer was :nLtfaljy'gfven”ths‘

ane Lisf by an employee of the aceused and was Subséquent!y

- -

provided‘wfth wine from a shop in which the accused had an .

interest. In other cases referred to .above, the offiqer_made‘

the . fhftfal request for the illegal fféudr,or drugs and the-

accused had no financial ties to the .source. -

In R. v. Mah Qun Non (259), although an undercover

pofice officer ihgrafidted himself with the apcuséd and won his

con?idenpe,‘lgadfng to a dru§ transaction,.fhe British Columbia

Court/of Appeal held that the accused was the vendor solely or

{ . =

'JOlany wzth an undisciosed vendor and was properly ‘convicted

of ai!ega!!y se!l:ng opium.

%
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The question of agency was uftfma%e!y settled by the
‘: Supreme Court of Canada in Poitras v. The Queen (260) in !9?3;
In this case, Arsenault, &n'undercoJef R.C.H:?."aéenf, gésumfhg
the.role of a siﬁger with a rock band, exp?essed hi; desire
For some "hash" (hasﬁfsh) té one Lfﬁi}ﬁ” Shortily after, Little
'fgggpduced Arsenae!t ro.the décused who, after a request For the
drug, iﬁdicated that he was on his way to get some an& fhe price
was $8 a gram. Arsenault paid the cccused and returned to his
singing job. Little said he would qccompany the accused to
obtain the drug and then defiver it fO'Arsgnauff; which he did.

The accused was charged with trafficking in hashish (cannabis -

resin) contrary to section 4(1) of the Narcotic Control Act (261 ).

The trial court acquitted the accused, holding that

L3

as the evidence was as consistent with the fact that the accused

was acting for Arsenault alone .as it was consistent with the fact

that he was delivering or selling or trading in drugs or offering

to do so. The Manitoba Court of Appeal al“fowed a Crown appeal,

set aside the verdict oif acquittal and registered a conviction.

Monnin J.A. stated, in a majority judgement:

The transaction was plain. A4rsenault
indicated a desire (o purchase a narcotic.
Through Little he was -+ntroduced to the
accused who inguired as to the quantity
‘needed, fixed the price, accepted the money
in payment thereof and arranged for the
delivery to Arsenault by Littie. To import
into this simple transaction the principles
of agency either for the purchaser or agency

the facts did not establish trafficking beyond a reasonable doubt
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for the buyer and to balante the con- |
, sistencies thereof, as did the learned-
. ) trial Judge, is simply to confuse an
ctherwise strarght forwvard operat:on of
purchase and sale. (262)

In dismissing the subsequent appeal by the accused,

the Suprehe Court of Canada rejecfed this notion of "agency”

in ecriminal law. In. a majofiry'judgemenf,_Dickson J., with
whom Martland, Judson and Ritchie JdJ. concurred, referred to

the judgement of the trial court and stated:

The fallacy, if I may say so, in this
reasoning lies in the fact that even if.
the appellant can be considered to have
been "acting for" Constable Arsenault,
it does not Follow that he could not also
have done one or more of the acts which
constitute "trarfficking" under the
Narcotic Control Act. It was arguecd on’
behalf of the appellant that the words
"to buy" do not appear in the definition
of "*raff;ckrng" under the Narcctic
Control Act; therefore a mere purchaser
does not traffic and an agent the
purchaser comes under the same pPptective |
umbrella. [ do not agree. One cannot
apply the civil law of "agency" in this
context. ‘MAgency" does not serve to make
non-criminal an act which would otherwise
.be attended by criminal consegquences. Even
if the appellant could be said to be the.
"agent! of Constable Arsenault fFor the
purposes of civil responsibility, his acts
may, none the less, amount to trafficking
in narcotics or aiding in such trafficking.
f, as the trial Judge would seem to have
found, the evidence was consistent with the
accused delivering or selling or trading in
drugs or offering to do so, the fact that
he may have beén acting as an agent for
Arsenault would not exculfpate hinm. (263)

- And Further:
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Oh the evidence, it was undoubtedly open
.to the Judge to find that there were .
oresent the three essential elements of
any sale: thé agreement or bargain, the
. payment of the price and, through the aid
- " of Little, the delivery or conveyance of: .
the property.. An alternative view is that .
the accused aided and abetted an unidentified | .
vendor in selling, and Little in delivering ‘ i
the narcotic to Constable Arsenault. Which-
-ever. view oné takes, the appellant did un-
tawfully fraffic in @ narcotic contrary tc'. -
the provisions of the Narcotic Control Act. (261)

.

Laskin J., as he then was, held in a dissenting
opinion, that one who buys a narcotic does not by that act engage
in trafficking and similarly, one who assists in a purchase is

not guilty of trarfficking through the eFfect of section 2) or

the Criminali,Code. Although he agreed that the accused could,

-

have been an agent- for Arsenault and still be guiity of traffick-
ing if he had committed one or more of the acts which constitute .
trafficking such as delivering the hashish to his. principal,

he held that an agent for a purchaser who does not engage in any

e

of these acts could not be guilty of trafficking.

Laskin J.'s d.issent was based on'a different view of the

1S
facts From the majority of the Court although his reasoning was

’
¢
.

‘ L LS
The evidence, he believed, supported no other purpose than that of

not necessarily inconsistent with the majority. opinion .(265). f7
aiiding in a purghase, Little and the unknown selﬁér being the

traffickers.

In the situations above, the "agéency" defence can,

.hencefonth;-on!y apply where the accused acted for a purchaser
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and did'none of the acts constituting trafficking or sale pur-

suant to the aépficabfe legisiation. [In view of the restricted

-

circumstances which may underl!ie the "agency" defence and the

SupHeﬁe_Court of Canada decision *in .Poitras, possible Future
appl! ications of this_defehce in.enfrapmen% situations appear to

be almost non-existent.

-

3. Cases involving the Absence of a Constituent Element
of the Offence

-

In certain situations which may potentially amount to

entrapment, a defence may succesd on the basis that the consti-

’fuent elenments of the-ﬁffghée ha&e-not'been_made ogff often a
Cénseéuence of the ihtervention -of the polifce or the intended
i_vfatim. |
In R. v. Kotyszyn (266), the QCcused'waslcharged with
b;hspirihg to commft an abort.ion and with attempting to conspire
for the same purpose. A policewonan, po;ing as-a pregnant patient
desiring an abortion, went to fhe;accused's,house. After the ‘:-
accused examined her, an arrangement was entered into whereby
thé_accﬁsed was to perform an abor?ion on her‘for a fee. Later,
the pol}ceuoman returned with her ”5oyfrfend”, a.po!iceman, and
paid-?he qécu;edL She %hen went into the accused’s bedroom
where the necessary instruments to perform an abortion were laid

out. ' Ihen the accused entered saying she as ready to perform the j

abortion, the police officers identified themselves.
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At trial, the acccused was acquitted of bbth'charges.
An appeal by the Crown from the dfsmissa! of the charge of

agtenptrng to conspfre was d:sn:ssed by the Quebec Court af
K:ng's Bench, Appea! S:de.  éﬁurt he'ld that there was no
comnon des:gn berween two or more persons since the oniy partres
were the accused and th¢ policewoman and'the Iatfer had. no -
‘intentign of undefrgoing the operation, the ilfeéal,act.(26?).

. Consequently, there was neither a conspiracy nor an attempt to

conspire (268).

-

In Patterson v. The Queen’(269), the ac;used was
chaﬁged with keepjng.a COmmon.ﬁawdy;house. Detective Leybourne,
.a“mora!i%} squad offfcer, felephoned‘fﬁe accused, ‘using &n assumed
name, and made an instigative sexuaf.bropésition to ne¥. In the
resul?, it was agreed that she shouild procure ano her?g:r! who wou!d
arraﬁge suftab!e q;artgrs where both could sexuaffy entertain- the
officer and friends fa/solmordlfty squa& offfceés but unknown to
‘the acbu%éd). _Later, Defecf:ve Leybourne, tw& other po{icemen,
Ehe accused and another gzr/ GFFIMEduGL‘G hone. Detective

.Leybouéﬂe paid the qccus;& fgr the expected,sexual favours ' 'and thg
ouse éf the premisesu .Onc§ %he pol}eemen'were sf}fpped to their:
.undergarmenfs {n fhe presence of ?hé‘qcﬁused and, thelbfner'gjrl,

they /dentrffed fhemsel&es-qs police officers.

At triail, the accused was cocnvicted and an appeal to
the Ontario Qourt-of‘Appeaf was 'dismissed. A _further apﬁeaf to

the Supreme Court of ‘Canada was allowed and the conviction was

T e i i e i
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'quaéhed. The Supreme Court held that the premises in question

wvere not a common bawdy-fouse w?thfn‘;hg meaning of section

168( 1) (now section 179(1)) of the Criminal Codé_beca&se there

no evidence of any reputation in the community and there

l'/dé
was no le&ence,of the use of the pfemises for prostitution on
any .other occasion than the one which was the subject of this
.proéecutionf More&ver, there was no evidence upon'wﬁ}ch the
Magistrate ceould "habe probefiy based an inferenpe that the

place had been habitually so uz%%.',

In both Kotyszyn and Patterson,.a ccnsrithnt eiemenf
of the offence was absent gnd therefore the accused were acquitted.
Although. the courts declined to comment upon_the propriety of the
Eo!fce methods utilized, it does not appear that the accused
were "en%fapped”._ One may assume that the police did no more
than the ordinary solféifafion of a suspected cportfonisf or
péos%ffufe,-as in eaﬁh'case their proppsitions were_éccepted

.with no hes+itation by the accused (270).

_fh'ahleffort‘fo-aetect_thieveé, police officers and
property owners or their agents (e.g.,ser&anfs or emp!oyees)_
have parfiéipafed in o?fences;in some manner, or merely. acquiesced
in fheiﬁ commission. English courts, in a Series_of cases, baye

determined.that a distinction must be drawn between those cases

in which an owner ofF property or his agent pretending to concur
with an accused in the commission of an offence, physically hands

his property to the accused,and those cases where the owner or



‘the offence, has been acquitted (27%). On.the other hand, an

drove to a houseé where a feigned break-in could be staged. -The

o107

his agent put his property, .e.g. money, in a certain place so that

the intending thief may take it himself (271 ),

"In the former situation, the accusec would be acquit-
ted since he did not carry away the goods against %he will of the
owner (272}, whereas in the'latfer'Sifuat?on.ﬁhe-abcused would be.

convicted since, although the cwner assented to the Facilitation

of the commission of the coffence, he did not consent to the

.accused's removal of his property (273).

Similarly, in the case of burglary (breaking and enterinrg),

an accused wheo entered a door :0of a house opened by a servant,
acting under the instructions of the police (his master being out

of town) and pretending to concur 'with him in the commission of

accused has been convicted where he opened a door to a shop with

a key obtained with the assistance of a servant acting on the

instructions of his employer (the owner), and the police (273).

.

In these cé&ses, the criminal intent seems to have
originated with the accused, although usually a servant would feign.

participation at the instructions of his employer or the police

in order to apprehend the offender. The Ffacts in Lemieux v. The

Queen (276 ) are of a different twist. One Bard contacted a

police officer to inform him that he had information about a gang

which had been involved in several break-ins, the mpembers of

which the police were anxious to arrest. Bard and two officers
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police obtained the key teo this house from the owner who agreed

b -
s to cooperate in the scheme, and then staked out the premises.

The next day{a_caf drfven by the &ccuséd, under-thg_
.directfonJof Sard; passed. the house. A third man, Guindon, waﬁ
Tn'the\Vehic!e as well. fﬁe'car'circ!éd the block dnd‘was then
) parke& near the house. Guindon and Bard got éut'whi!e the
accuse§ nema{ned behind the'wheef. Guindon "and éard thén'wenf

to a side door where Guindon did the actual bredking with a .

-

screwdriver.. The police were waiting inside and the three men

‘were subsegquently arrested and convicted of breaking and entering

_a'dwel!ing house. Bard was eventually acqaifted by the Ontario
chrt of Appeal whereas appeals by Guindon and Lemieux were

Cdismissed.

+

further appeal by the accused Lemieux, to the
Supreme Court of Canada was allcwed and he was acquitted.

Judson J., who delivered the judgement of the Cburt, viéwed
: — N .

the facts as follows:

W "It is gquite clfear that he and Guindon
were solicited by Bard, the, informer,.
to undertake this break-in. The police
had secured the key from the owner of
.the house, who was willing to cooperate
in this scheme.” In the present case
Lemieux hdd no thought of breaking and
entering this house until! he was
approached by Bard, who was acting under
police instruction.. The police had .
obtained the consent of the owner to use
the premises in the hope that they would.
be able to arrest certain crimfna!s.(é77)
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Apd further: R

The pol:ce seét the whole scheme :n .
motion through Bard. He was, to lead _
a man who at first had no intention LT
of breaking and entering, who went to
the scene of ‘the crime at Bard's
_ fnst:gat:on and who was led into the
.grgp bx.Bgrd. (278) o _ )

1
1
)
H
1
)
!
!

2

The‘Court'af?owed the appéal;beqau&e: -

s g e et

on the ev:dence it was open to the jury
to rfind fha‘ the owner of the house had
placed the pol.ice officers in. possession
it giving them authority to deal with
;t as théy pleased and ‘that they had not
nereiy consented to Bard breaking into
it with the assistance of cothers, but had
urged him to do 50. To break into a
“house_in these circumstances is.not an.

offence. (z7g) ) R . . -
‘The Court held Iherefdré; Qhat the acfus: wﬁjfh w?s
in fact committed, was no crime at ‘all due .to tﬁe_dptioﬁb‘gf,
'the,po!ice who, with the assent of the owner g? the'housé,'not
only consented to the break-in but instigated it. Thus, ?olfée 
rfnvgfvement in the commi;sf&n of ‘an offence résulted fn'anj
qcquittal but only because of the absénée cf an.essentia/_:
ingredient of the offence, i.e. the actus reus, due to fﬁe‘con;~ 
sent- of the intended viectim, the owner, to the breaking'an& ent?ring,f
The reasons for fhe'acquiffal cannct in this way support’ a |

" defence of entrapment.

-In fact, this case, as opposed to those d[scu;{ed

above, discloses a classic case of entrapment. The accused
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‘had no predisposition to ctommit such an offence but was.induced

by an informer acting under police instructions. Notwith-

stand-ing these facts, the Supreme Court held:

Had Lemieux in fact committed the
offence with which he was charged,

- - the circumstance that he had done
qﬁg ) the forbidden act at the solicitation

. of an ggent provocateur would have

E been irrelevagt to the question of

his guilt or innocence.
J (280)

/ .

1

Therefore, the prreme Court of Canada would have

upheld the conviction if the police had planned and implemented

their scheme without the consent of the intenged victim.

One may ask why, if the complete offence was not
proved in this case, the Court did not consider convicting the
accused of the offence of attempted breaking and entering (281).

Or, was the Court implicitly censuring police excesses (282)7?

Otherwfse,-fhis aecfsfon, based as it f§ on the .-
absence of a constituent element of the offence charged, rather
than ubon the accused’s pre&iéposif[on or the extent of impro-
prieties in police conduct; suggests thaé efficient but proper
‘police behaviour yilf be treated in the same way as an overt
departure from the common and accepted standards of fairness.

And since, in obiter dicta, the Supreme Court of Canada held that
the solicitation of an agent provocateur is irrelevant to the

guestion of guilt or innocence, one would think that police

‘ < -
conduct amounting to entrapment has been ruled out as a viable
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derence. An examination of cases im which entrapment has- been
considered by €anadian courts will demoristrate. what effegt 

these obiter comments have had.

8. Cases in which Entrapment -has been Considered

¥

- . . T . o
Several Canadian .courts considering a defence of

entrapment have held that it was not established by the Facts.

In R. v. Timar (283}; while entrapmént was not

~

expressly mentioned, the court certainly had it Jn mind. One

Lynn, a member of a plumbing and heating association, believed

that the accused was involved in_iitTcit dealings in [icences, -

whereby Ffor a fee, vould procure master heating !icences from

- lhe—+7¢encing Commission by bribing the supervisor of [icences.

Lynn advised the police and they agreed to lay a trap.i Lynn

then contacted the accused who, despite being unsuccessful in

(8

having Lynn reveal his source as to the accused's name and

telephone number, agreed, Ffor a Fee, to obtain a !icence for

him. fter Lynn paid the agecused on the understanding that he

was to pick up his licence the following week, the police arrested

the accused.

Although the accused was charged with defrauding Lynn
of $1,000, he was convicted, after trial, of an attempt t0 commit
the offence because Lynn was not deceived by the representations

~of the accused. Lynn had paid the accused for the sole purpose

S

B et 3

ke ot
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_of.Secuffng evidence against him. P ' .

Dupont Co. Ct. J. (Ont.) agreed that Lynn was an

agent provocateur and commented as.- foljows:,

Our laws have long recognized the
‘necessity to employ "agents provocateurs"
for the protection of society. This.
" primarily due to . the existence of types
~of offences, the detection of which
-+ - .. would, without such "police traps" as
Co they have been called, be virtually
impossible, and these special methods
need to be employed if these crimes are
to be controlled. ' ’ : - -

[t falls of course upon.the Courts to see
that no abuse results in its operauion.
‘fach case of course must be dea!t with.
. - on its cwn Facts. (284 )
The judgement does not indicate, howeyer, whq%‘contkai
" g-court may exercise in thei event that these police methods become

C

abusive.

les Honou} pointed out that-"fhé police had very-good
reason to suspect that the accused was engaged in fllega!l
’ ‘abffvify, and sc .the ‘trap was taid to detect and stop such
conduct” (285}). 'This reasoning brings to mind the American
"reasonable sgspfchn" approach 1o enfr?pmenf (285), although
the jgdgement does not make it clear whether or nof'reasonaﬁle -
suspicion by the pelice of the accused's illegal activity is
essential to the acceptability of the pb!jcé‘frap. In
assessing the_evidence, however, His Honour applied a subjectkve
test cenc!uding that the polfce didno moré than provide an

opportunity for a willing person to commit an offence:

- -



-
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. - I am satisfied on the evidence that the
" entire arrangement between the police and
Robert Lynn was entered “into. for the sole.
‘purpose of detecting existing designs of
. the accused and to make them known and. .

"~ stopped for the benefit of society. In
this case the accused was a ready and.
willing party to the transaction and was
not lured.into conduct that was in any
way contrary to his own.wishes. He was
not lured- into acting, but merely given
the opportunity to perform and he was quite
prepared to do so. Ndt only does such
conduct not offend public policy, but
public po}fcthas been held to ‘excuse-same. (287 )

.While a defence of entrapment was not excluded, .the
‘ rap

facts of this case dispensed with its application., No guidelines

were laid out "however, for the mode of appl ication of an entrap-

ment defence should it arise of the facts..
' In an oft=cited case, R. v. Ormerod (288), the

cccused was charged with two counts of trafficking in narcotics

‘ancd one count of trafficking in-a controlled drug. The accused

“eclaimed he was concerned about the effect of drug use on persons

he knew and since he wished to supply information about traffick-

ers, certain Toronto city poiicemen eventually put-him in touch

_with-Sergeant Rozmus.of the R.C.H.P.

.The accused told Rozmus about "bennis from the race

track", a person who worked at race tracks and solicited the

I'4

purchase of drugs. An arrangement was made between the accused

and Rozmus for the accused tc¢ pass on names and descriptions
of persons involved in thé drug ‘traffic. The dccused telephoned

Rozmus 'Ffive or six times to- pass on information, which, however,

el i s bt
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was of no value, and after learning that "Dennfs" was._ a ‘fellow
pol iceman,’ Rozmus ternfﬁated the ‘agreement. The accused cla:med

%hat al! communrcat:ons w;th Rozmus ceased af the request of the

-acbused’s:fatheh.

The three transactions resulting in charges against.
the aqcused,'weré carried out by the accused with "Dennis", the
undercover officer. In the case of both narcdétics transactions,

which- took place during the approximafe'six weeks of. the accused's

arrangement with Rozmds, it was "Dennis" who sought to buy; the

accused drd not seek 1o sell.

The accuséd was convicted of all three charges at
trial aﬁd appebls‘from_fhe‘convfcfions to the On%ario‘Courf of
Appeal were dismissed (289)} i/ith respect to the controlled
drug charge, confe}tfons on beha!% of the accgsed to the effect
that ébe a;éused sold out of fear that he.WOuld'be found out and
his previous "undercover®” activities e%poséd it he should reéefuse
to procure the drug for "Dennis”, were_rejected. [/ith respect
to the other charges, arguments on behaif of the accused .
cla;n:ng impunity as a resu/t of publ:c duty (srnce,‘it wasf
congended, he was or honestly belteved he was an agent of the

R.C.M.P.) and Ffurther lack of mens rea due to the absence of an

Lillicit purpose were also rejected { 250).

A further defence submission in relation.to the nar-
cotic'trafficking charge was that even if the accused trafficked,

he was so induced or entrapped by the police and ought not to



have been convicted. -

Laskin J.A., as he then was, in a majority judgement,

examined this

.as follows:

A o

P

15,

contention in‘relation to the power of the courts

To uphold the defence, which goes ndt
to the issue-of whether the crime has
been committed but to the issue of

whether the methods employed by the

police should be tolerated, it would

be necessary for the Courts to exercise

a dispensing jurisdiction in respect of

the administration of the criminal law.

There is no statutory warrant Ffor such

a jurisdiction, but that does not mean

that a Court is powerless to prevent

abuses, be they abuses in the lodging of ]
the prosecution -itself or in the establish-
ment of the foundation Ffor the prosecution. (201

“

Laskin J.A. recognized the existence of an inherent

~4

jurisdiction of the court to'prevent abuses by stayin proceedings.
J } ¥ Y

However, he left

guestion whether or not this extended tco an cverriding judicial

discretion to

the events which led toc it.~ The Ontario Court.of Appeal decision

stay proceedings because of police complicity In

in R. v. Osborn (292} was relied on as an illustration, however

that decision was subsequently reversed by the Supreme Court of

Canada (293.

In

keeping with the authorities, ftir. Justice Laskin

LS
held that entrapment does not arise where the police merely

provide opportunities to a willing person to commit an offence.

“And in this case, he found that the conduct of "Dennis", the

b
'

open until an occasion when squarely raised, the
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undercover agent, did not go beyond this Iimit.

Without taking a position on the existence of a
defence of entrapment, the foﬂiowing‘comments were offered in

a passage which has been quoted in several subsequent judgements:

1 do not think it wise, in the present
case, to come to any conclusion on the
acceptability or entrapment in general
s a defence. However its efements may
be defined, I do not think it arises
merely because an undercover poifceman
provides the opportunity or gfves the
occasion Ffor an accused to traff in

_narcotfcs. Moreover, [ cannot say that
there was here any such calculated

. fnvefg!fng and persistent importuning
of the accused by Dennis from the race
frack as to go beyond ordrnary selicita-
tion of a suspected drug seller. This P

much at least, the police are entitied

- to do in seeking to discover peddiers

of prohibited narcotics. (254 : "

.~

This reason/ng is not suffrcrenf!y prec:se sSg as to.
'supporu‘either a SubJEClee or objective approach'fo engéapmen{.
One may ask i, in this case, there had been "such calcufated
inveigling and. pefsfsten% importuning ... as to go béyond-
ordinary solicitation” (295) wnéthér thé Court wéuld'havé
applied a defence of ént?abmenr. 'The_Cégrt,,ong mayudrgue;‘Qould.
nct have distingﬁfshéd entrapment oq'fhe facts without ant:crpa—.
ting a potential gpplfcaffqﬁ[ Hence,'nrghf one deduce fhe
existence of a dgfénce of entrabmen? from fhe remarks of
Lqékin J.A 2 - .

. ¥

After Qrmerod, severai-pogf?s faced with the i[ssue
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oF entfapment.navc ruled that it had no application tclthe facts
before them. - - ‘ : o BN . »

In R. v. Srrors (296), the accdsed wgs charged with
trafficking in a narcotrc af‘er se!l:ng narcot:cs to a pcliceman;-' *
who Qas~wcrking.wfth an inforrer -.desprac some'inftia!'hesftaffon._ i

‘Counsel for the accused conLended that ‘hfs was a case,of-entrap—

ment citing Sorrells v. UnfLed Snates (207) Greschuk J. of tne .

A/berta-Suprehe Court, as-i? was Lhen ca!ied he!d ¢hat nertﬁer

the informer nor the police officer

.

.i
-

implanted. in the mind of the accused, P
the disposition tp commit.the. offence . SR
in question or to induce its commission ) ' ‘ :

in order %hat they might prosecute,

and there was.no reasonable doubt uhauever -
in nmy mind as t'o this: ’ac¢ and on *h:s R St
point. (298) ST

In R. v. Pratt (299)

,an uncerpc?ér co!fce cfﬁfcef
curchased liquor fromlthe accused, a ta;i'dr}yec,_chc !cfér
de[}vcred'ft to.fhe officér’s.ccfcl room. The acccséd wac
chacgedcwffh sel!ihg !ﬂqucr contrary to & iiquor'ofdfcdnce of
.the.Northwesf Terr{torﬂec. One cf the porn;s ra/sed by the

defence was that the cfffcer, by his IﬂSLIgGLIOﬂ, entrapped the - ‘ " .
1 . ‘

accused Lhereby cauSIng an abuse of process of the court. .

It was contended Lhereforc,uhag proceedrngs shOu!d be stayed.

The Hagistrate referred to A. Q. Timar (Joo) and convrcaed the

accused, rejecting this and other defencc.contenLron&.

On the issue of entrapment, His Honour Magistrate
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‘ .

de leerdt (N.I7.T. ), a§ hé then: was, he!d that the pol:ce methods

‘ldid net confl:ct w:th The Ourmet Conn:ffee (30[) and did not‘

.

constitute entrapnenf as defrned :n SorreLls V. Un:ted States

(302) and Sherman v. United States (303); In arr:v:ng at th:s

conclusion, he viewed the facts as follows:

The defendant in this case need not have
dealt with Constable Ross. IMoney was
offered only after he had indicated his

. willingness teo deal and after he had
stated his price. . rhere was no persuasion
or duress, nothing to lead him to act.
contrary to his inclinations. Ain the
circumstances known to the Court the
conduct of the defendant was not instigated
by the constable in that the defendant
had a pre-existing intention to commit the
cffence when the opportunity arose, and
the conduct of the constable, which is
alleged to have induced the defendant’'s
conduct, did not go beyond affording the
cdefendant an opportunity to dommit the

o o)

offence charged. (304.)

The case of R. 'v. Hopgkins (305).is sbmeghat_affféren%
fn‘éhat the alleged entrapﬁer, one Hingfey,_haé a 13 }ear 5!6
. - - .
boy with no connection to the po!f?e in his actions. ang!éy
and tuo‘young.friendb decfaed to let the accused- a 39.year o}&'
han who had harassed him oﬁ fhe_te/ephone- procééd to:a:sfagé o~
ggxua/ impropriety.an& then regort him. The accu;eq~took.
angleylfhto fhelwogds, éxpo;ed'his penié, grabbed the boy anﬁ"
pulled down his (anjfey’é) pants. ané/ey then ffed tpwdEds
his friends. The police arrived aqg arrested rhelg;cg§qg‘wﬁo

was later convicted of indecent assalt of a mdle.
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-Iﬁ response‘td'the contention that the qccused was

entrapbed, Cooper- J.A.,. (N.S.), who'delivered the .judgement of

.

" Apart from the fact that entrapment

has not, generally speaking, been
recognized in this couniry as a
‘defence, in order that there may be |

an entrapment. it .is not sufficient -
) that mere opportunity to commit the

. -~ crime be afforded. A person alleged .
: to have entrapped another must -have o
initiated aqction with the object of '
“enticing that other to commit an .

expréss breach of the law which he- . |
would not otherwise have committed. (306 )

Even if the actions of Hingley did constituke

“entrapment in accordance with this subjective view, he was a
Lo p . . . - A . R

!ay‘enfrappér'and hence, at least pursuant to Amcrican'jurfs-

prudence, the defence would not be available (307). .

-

In E; v. Maverstock (308), a pclice officer, after

observing the accused and his companion.,in a deserted parking
lot, formed the opinion that they had been drinking and

advised them to wait a while and not to drive in that con-

¢ition. Shortly after, the officer noticed the accused

driving a car. "Following a chase, the accused was apprehénded

and he provided breath samplies. On appeal by the accused From
his conviction for driving with over .08 alcoho! in his blood,
one of the defence submissions was .that the accused was

entrapped.

The argumenf with respect to entrapment was that

the
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fhe‘éff}cer encourqged the men to &rfve!@hije théy were'not_in

a condition to do so uhd'then'rook adfantage of the way in

wﬁf&h he:ha&'misled them in‘order to implicafe'fhe'accused in
:fne commission of an offence. OfHearn Co. dtﬂ J. (N.S.)

came to.thé'sqmg conb!uﬁfoh a$ tpe.trfaY Judge 'who fo;nd against

thfs,cdntention and he he!& therefore that the objection b&sed

. o
‘on'entrapment could not be supported (309). His Honour also
}éjectgd a defence of mf&fake 5f fact and djsmesed_the'appeal.
}E is &Iear though that on the faéts as found by.the trial
court and conpurred‘fn an appeal by the County.Coh}t, cansidera-
.tion oF entrapment ;&s out of the question.
In El;v;.ﬁfdoe fsrof; the éfitfsh Coluﬁbfa Court of

Appéa{‘had'fo'détermfne, inter a!fa,.fhé.apblicaffon of a
defence of entrapment, aésué?qg it was.avai/able, to persons

other than fﬁose entrapped.

-

[t was confended that the entrapment of one l/illiams,
-@h-associ&te_of the accused but nof tried with hfmf-invplved the
.én?rgpmentAo% the accused. [t%was argued that the accused was
both vféariéu;!y.and as—dn agenf and employee of Iilliams, the
:ééjecf o; fhe.same acts of entrapment. The Court o% Appeal held
thﬁt the defence of entrapmen% was nbt available to the &ccused‘
on the sole ground that it may have been -open to Williams:

Here the evidence might support a finding

of "calculated inveigling or persistent

importuning® in respect of ¥iQl/iams. But

‘ it does rfiot support a_ simjlar finding in
a respect of the appellant. It is for this
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reason that the appellant seeks to
invoke agency to raise this defence.
Assuming, without deciding, that
williams might have raised a defence

of entrapment, If such a defence is.
available in law, the appellant cannot
do so. On the evidence, even if . .
iilliams entered into a.conspiracy to
trarffic and did.traffic in MDA QCEET
salt thereof, as a result of "calcuTated
.inveigling er persistent impertuning"
cnce he was persuaded to do so, he
arranged with Ridge to participate in
the criminal acts. Ridge, cn the ,
evidence, did participate, but not as
a result of any "calculated inveigling
or persistent importuning”.- Thus, on
the evidence it is mot openito him-to
raise this defence, even if it was
agvailable to Ufl!iams. (311}

The Court also rejected a defence of abuse of process
in the circumstances,expressing .doubts as 1o its existence as ¢

substantive defence, as contended by the defence.

ﬁﬁe‘Court’s reasoning in this c&se is logical and
would resfricf'dn entrapment defence, if available, to the
person directly fnduced_by tﬁe police. ,By not extending the
defence‘to third béﬁsons,-the Court avgjded opening the proverbial
f!oddgates to any accused.who has had contact.wfth an en?répped
.person; Other than adopt raﬁguage from R. v. Ormerod (3[2)',
‘however, the Céurt did not take a pbsif[on cn fhe'exfsfenbe

or foundation of a deféncé of entrapmeént or abuse of process.

In R. v. Gauthier (313), fhe'Québec Court of Sessions
of the Peace, without taking aposition on an application of the

Sdefence of entrapment, say'nd need to invoke it as a result of

-
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- the accused's readiness to commit the affences.:
- .

After the dccuSed and .an fnfokmer beédme friendly,
the ipﬂormer‘began ta:gggégct him oﬁten;fnvjfing him to parf{es
where narcotics were in abundance. , However, tﬁe informer soon
aqvisea the accused that he needed a large éuppﬁy pf cocaiﬁei

for some Ffriends from Quebec City and. requested hfs assistance.
R - - - L. . f
The accused refused but after numerous telephone calls from the
. . - . . ° \ . .
»
informer pleading with him to find a supplier, the accused

acqguiesced. The accused found a suppl/ier for the proposed’

transaction and brought a sample of cocaine to the informer, who
introduced the accused to his two friends, actually undercover

agents. fter the "frijends" examined the sample they macde

. -

arrangements with the accused for a big purchase.of cocajine from

the accused’s supplier. Although.fhelfirsf transaction did not

come to fruftfoq, the.GQCused} upon the prdddiﬁg of the fnforme},
obtained another sample ffom fhé ;ame-supplfer destined to tﬁigf
ger a_transactfbn with thé under;over agents. The accaSea and

the supplier Qeré arrested once the transaction was cahréed out.

- The accusé& vas convicted of possessién of a narcotic, tfafffckfng
in a narcofic and'cdnspirdcy e rraﬁffc in a narcotic‘(BJu).

His Honour Sessions'Coqnf Judge QOuellette fecognﬁzed

the need .for police traps. He classified them infof

/. Ordering traps whereby the police provide
ocpportunities for a criminal  to expose .
himself by the commission of an offence; -
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2. Probing traps desrgned to instigate illicit
' activity by a person from the cr:nrnal mflfeu,

”"'3.' Unuarranted traps des:gned to provide oppor~
Ctunities for the commission of an offence . to
persons who have done nothing illegal, '

His Honour reasoned:

" Nous pouvons deécéler trois principales
sortes de traguenards de police. c )

Le plus Ffréquent, qulon pourrait
qual:f:er de traquenard commun, est
celul qui consiste:a reperer celui
. qui'se cache et qulon sait étre le
.criminel! recherché. On.lui tend alors
fes diéges qu' il mérite pour la protec-
t+ion de la société. £En.second [ieu,
ndus avons e traquenard exploratoire .qui
consiste a susciter des circonstances
compromettantes contre un individu dont
.- le comportement et les milieux fréquentés.
émettent des relfents criminogénes. £n le
faisant tomber, la police ne fait alors -~
que confirmer la sagacité de ses soupgons. .
La socidté s'en trouve alors bien servie -
puisgu'on confond ainsi un de ses membres ‘
agissant. a son détriment. Mais que dire
de !'individu qui n'agissait pas illégale-
ment et qu'on ‘invite, par un informateur
de police & agir ainsi? Que dire du
traquenard -gratuit qui consisterait a
tendre un pigege & un individu qui n'a -
encore rien entrepris d'illégal? Clest
_exactement fe cas de ['accusé en cause,
rien dans la preuve de la poursuite
n!'indiquant gque les auspices, sSous.
lesquels Dominigue a | ié amitié avec lui,
recelaient un début de comprommission
donnant des motifs de le suspecter de quelgue
. S Lo e
infraction criminelle que ce 'UT"(BLSj

P

In deferminihg the propriety pf the latter category
of trap, His Honour would consider the nature of the crime and

the difficulty in suppressing it. The vuinerability, fear,-

32 gl
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ignorance and naiﬁeté of the accused, he would regard as affectiﬁg
criminal intent. At first'g!ance, Hfs Honour's reasoning |
approaches {he American "reasonable suspicion” test (316), but

a closer an&lysis reveals that by considering éharacferistics o
of the accused, he is actually examining tBe predisposition of;
the accused, a significant ingredient of a subjective test of
entrapment. |

L

Thus although His Hon9ur found that the accused was
subject to a trap of the third variety above, he further found,
after quoting from R. v. Kirzner (317), that the accused did not

need the inducements of the informer to commit the acts as.he

carried them out of his own free will:

Non! vraiement! I'accusé n'avait nul
- besoin d'un traquenard pour poser les
actes [ibres et autonomes révélés tant
par la preuve de la poursuite gque par
son propre fémofgnage:;(jlaj

In so concluding, the court considered the expected

profit the dCCused anticipated as well as his worldliness,

experience and absence of fFfear of the informer.

The'cbubts in all of the above cases in which entrap-
menf; although considered, was dfsffngufshed, clearly, with the
exceptions bgrﬁaps of Ormerod (319) arid Ridge (320), adopted
a subjective appr;ach to the defence based as it /s on the

accused’'s disposition. The evidence in these cases disclosed

police traps whereby the police merely provided opportunities
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k]

‘to willing pgrsohs to commif an offence (32!J.. In this way, the
commission of an offence is faci!itated\fatbér than instigated.
Such activity is indubifab!y-pgrmfésib!e. 'While recognizing.

such a distinction, the courts, in . the.above cases, have not’

TP

offered a Jjudicial pronouncement .of a cgmprehensi&e~exp!anation

or basis for a defence of entrapment should it arise on the

Facts.

Other'qqurts;“howevér, regardless of the factual
settings, have ruled out any notion of a defence of entrapment

altogether..

In R. v. Chernecki (322), an undercover police officer
entered a hotel beer parlour anésbpproachgd the accused, a -
wvaiter. The two had known dne another for several. years ) .

although the accu;Eq.was'anéware that the offfcér @asja policeman.: ' _;
The officer, passipg himsel¥ éf?.as a &rug dsef; ;equesied drugs |
and the accused fndibate& that hé,w&uld-hqve-fotgq_fo a cértdinﬁ
caré as he hTmsel% Aad’nbnek They then went f&_fhe-café.ahd the

. . o ; , ST Co

officer paid. the accused for the drug and gave ‘him a commission.

Upon their arrival, the dccused gpproached the caré whj!e_%he. ’ )

- -

_offfcer rehained-fn.thq car. .Upon“fhe.aﬁé&;e&;s}refurn}:jhey ..
drove b&ék to the hotel, thé dccusgd ihdfcaffﬁg_fha%'he'ha8 the
-narcot}g in his pégsessfoﬁ'Quf fﬁaé‘fhé officef.wd&{d have to
accompany him to his Eoom.and téke-a:"fixﬁ-g}%5 hTm. ﬁs t;e};
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were proceeding to the room, the accused was arrested and

searched but no narcotics were found.

At trial it was found that the actions of the accused

5 -

constituted trafficking as defined in section 2(i) of the

Narcotic Control Act (323) and the accused was convicted under -

section 4(1). . An appeal from the conviction was unanimous!y

dismissed by the British Columbia Court of Appeal. -

.
-

It was‘érgued that the officer entrappec the accused
.into his il-legal actions and further that as a result of such
conduct on the part of the officer, the Court should hold that

. . o '
the prosecution of the accused constituted oppression and an

e

abuse of the Court's process and, in the exercise of its = .. ~

r

inherent jurisdiction, quash the conviction.

Bull J.A., with whom Tysoe J.A. concurred, rejected

these submissions holding that the facts did not support

gntrapment. He referred to language used in R. v. Ormerod (324%)

and statecd:
H

: - It is my opinion -that there is no substanée
© to the appeldant's submissions. The evidence

accepted by the learned Judge was quite
incapable. of establishing any calculated
inveigling or persistent importuning er’
inducing to raise .the spectre .of "entrap- -
ment" or any oppression or abuse-of court
process. The officer, performing his duty
as an undercover policeman on the drug squad,
approached the appeliant to purchase. drugs in..
the usual way. There were no inducements’
or pleading. involved, and the fact stressed
by the appellant that the officer and he .
were well known to each other does ‘not.support



'fhe suggest:on of "entrapnent" or a )
fOundat:on for an allegation that a -~ . :
. “prosecuf:on rnvolved appress:on and abuse. (325 ) C

L

':He then added in obrger dfcta, that he was of the Frirm L
v;ew THa‘ enfrapnenf drd not constrruxe a general defence to a a

charge‘:n Canada. The obrfer renarks of Judson J. in Lemieux -

v. The Queen {;26) were c:ted. Bu!! J. A. .urfherArejecfed the

- existence of a courf's%powe( to. deal w:Lh abuses in view of the

Supreme Court:of Canaca cec.ision in 5. V. Osborn (32r) ' r

This reasoning is-curious because; arter holding that

the factS‘did not support enfrapmenf,'BuI! J.A., contrary to -

other judgements cited -above, took a rirm position on the issue

and. categorically deniec the existence of the defence, at that
time, in Canada. The obvious guestion is that if he was certain .

‘as to the unavailabiljity of the defence (or-of .abuse of process.),

why did he bother to consider whether the evidence was capable

- Lot N

of establishing any "ealculated fnveig!fng'orvpersistenf impor-

tuning or inducihg to raise the spectre cf ’entrapnen ' or any

-

cppression or abuse of court process" (328)? __—

In a short concurrfng Jjudgement, Bkaaca-J.A. held

. that the record uas barren of any evidence To prove entrapment

and accordingly he expressed no opincn "on that ground of appeal; v

-

- in R. v..Burke (329°), the Prince. Edward [lsland

Supreme Court, Appeal Division,‘diamiased an abpeal from a o

conviction for trafficking in a narcotic. The facts involved
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a sale of Harcotiés by the'accused a physiéian, to”ag unde}-
cover R.C.HMH.P. off;cer ‘in what appeared to be a case of .
‘ordfnary sol:c;tatron of a willing vendor.' One of the grounds
- of appeal was that the tr:a{ Judge erred in hold:ng that
éntrcpment was nof a defence tb‘a criminal charge.' o  "

-

Prfoé to deﬁence‘cdunseﬁﬁs opénfﬁgladd}essto thé
jury, the trial judgé“ruled that entrapment‘dié.nof cohétftuté
h genera! defence which uou/d wvarrant, an acqu:ttal or.a sta& of
proceedrngs although it nrghf go to n:f:gatron in ‘he eveng of.

a conviction. ‘The trfal Judge.added fhgt "elemenfs” qf;en‘rap-

- A

ment nrght be introduced as evidence and have_the_efﬁecf_bﬁ

cing to ahe credrb:!:t of Crown.witnesses.or -of a!lowin the
y

Jjury, should it cenvict, to reconnend m:t:gaf:on-of sentence to -

the trigl judge. He' added further,'however, that:

... if upon the-completion of all of the
defence evidence, the trial Judge. were
of the opinion- that' the activities of
“the Po!rce went béyond reasonable
imits and this would be a matter of
‘ discretion for the trial Judge} to the
. -7 cdegree that the legal -process has -been
flagrantly abused to the degree that
. - ‘there was in effect, no dctus. reus on.
' the part of the accused, then it would be
- within the preraggative -of the trial Judge
to order a stay of proceedings ‘and dis-
o char_ge the Jury. (330) ’

Thfs Latter bofffon ‘of the tria!'judge'é reasoning

merely re:ferates Lhe fact that a court cannot convict in the‘

N -

absence of a conertuen; e/ement'of the offence as in Lemieux

v. The Queen (331). ‘The trial judge, for. some reason however,

-
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would see a stay of prppeedings rafher than an acquittal (or a.
conviction Ffor attempt) as the appropriate remedy jn such

circumstances.

The ‘Appeal Division appro?ed the ruling of the trial
Jjudge and dismissed the appeal but dddéd éorrect}y, citing-
-Lemieux, that if, as a result of poliqefconduct, no aétﬁs reus
sfs'esrab!fshe&, the accuged should bé acquitted. The Lemieux
decision appears to have been referred to out of context. [t
vas not at all based on ehtrapmenf. Judson J.'s obiter remarks
certainly nggesf,the contrary. The_Supremé'Court of Canada

acquitted Lemieux because all of the ingredfents‘of'fhe offence

were not made out. This resulted from the cooperation of the

‘intended victim'fn the polfce operation and .not from a stand on-

police practices®such as the entrapment. of Lemieux, which

clearly took place.

Therefore, other. than confirm the result in Lemieux
which, as menticned, exists apart from a defence of entrapment,

the Burke-decision, by restricting the effect of entrapment to

‘ the credibility of Crown witnesses and mitigation of sentence,”

appedrs . to reject.entrapment as an independent substantive

defence.

_Another case in which the defence of entrapment was
rejecfed is R. v. 5axter'(332): CThe accgse& was charged with
two counts of trafficking in cocaine,—4n un&ercover.R.C.M.P.

of ficer had been acting as a barman . and/or doorman in order fto

O U R S

[ SR



. 130. : ' -

- =

" make arrests in the traffic of cocafne.. On at !east uO occas:ons,'

over 4l months, the off:cer asked the accused if he knew anyone

-

who was sé!finb cocaine, without saying more. Evgntual!y, the’

accused acted as a middlieman for the officer and introduaed him to

e d

‘a vendor.

-
v

: ' At tria!' the accused tried to brrng as a w:tnesa,'a
lpsych:atr/st, to prove fnat he was an‘easrly :nfluenced person,
rn order to° bolscer a possrble defence of entrapment Affer
a rev:ew of the pertvnent cases and relying upon Judson Jo !
obzfer renanks fn Lemieuk, BarreLTe -Joncas. J. of fhe Quebec
Superror Court ru!ed that there was no defence of entrapnent‘-
in Canada (333). Eyen assum{ng thau.sucn a defence d:d exfst,

she foand_%bat it ¢id not arise on the Facts and con§aquen%1y,

~

-rufed-the proposed evidence frrelevant.

As steadfast as the courts aoove nave been in their
stance agarnst the de:ence of entrapment other Canadian courts

have accepted the defence although rhey have not been cons;stent
in adOpong a /egal basis for it. )
: : ' !

i ) .- | oy :
In B. v. Shipley (334), ‘ap undercover R.C.H.P. offijcer

took up residence at a Y.M.C.A., where he met the accused, also
a resident, and over a two month period they became friends. ‘Tne'

officer pas of the opinign that the accused was naive and {ooked

I

up to him (the officer) and the officer had nq réason tb.suspéct

he wvas engaged in drug trafficking. The officer testified that

-
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30 s
Lhe was not interested in procuring evjdénce.againét.the accused
but, in 6rd£r'to_ioéafe,dhug suppl iers, he advised the.accused -
-'tha},~Qcause'gf his financial difficulties, he had no alterna-
"tive-but to push drugs. . .., o Co . S

R ' : ._/;T__ﬂﬂf . | 1
: The offider .then asked thé'agéuséd.tp get drugs for |

‘nim, however the accused refused. The officér admitted that he

wog}d‘hbt‘pay back $10 that he had 66?ro&e@rfrom the .accused - - . '
uéffilhé'jd% fhé-&rugs.‘-Thé apCuSéd aqq;iesceq and wa&lcharged
.'wi%h frdf%fbkﬁhg in a hdantfc.  Thebdefénce &pp{[ed Fﬁlthe
-Ontagfo C&qﬁfy Court for an qrder‘stayiﬁg éroceéd[ngs on the “_':.
'.QWOQnd tﬁat'the accused was induced by a police officer to commit S :
%he of%ﬁﬁgé.

_McAndréw Co. Ct.‘J..fo&pd‘that without fhe‘in&dcémén?s
he)d out by.the officer, thelaccused.mould not habe-induigeq.fn'

such an offence. . ; ’ . - . . : , .

. His Honour cited Sherman v. United States (335) and

stated: " o . ) L . T

However, the Ffact remains that this was
.a fellow who was naive, the officer had
won his friendship and His respect and the
lad looked up to him. I think it is fair
to say that, without, the inducéments held
out by the officer, the accused would not .
have Jindulged in.an offence against the
Narcotic Control! Act, ... and the induce-
ments were that the officer wished, for
perfectly proper reasons, to ascertain if
Shipiey had .drug suppliers and, if so, who -
they were. Among other inducements he was
told quite frankly that he would not get ‘his
money back until! a transaction went thrdugh.
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. There is ‘a well-recognized distinction
between an agent provocateur, one who

simply provides the opportunity for a

person to commit a crime that of (sic) his own
volition and intent and without encourage-
ment he intended to commit when opportunity
presented itself, and an ‘agent who instils-
in the mind of a man or a person the idea.

. of committing an offence that he otherwise

. . would not have intended and then persuades

i * and encourages him to carry out that
intent. “The distinction may be put in
another way, in that the aggent provocateur
provides the cccasion or milieu in which
to discover the existing or pre-existing
designs of the person accused. That is z
function in the prevention and detection
of crime, but as stated in the United States
. Supreme Court decision, that function does .
not include the manuracturing of crime. f336)

While the Sherman reasoning was rollowed to define

) enékapment, its basis %or the defence was éof adopted. His
“Honouﬁ held that the court has a; iphe#énf jurisdiction to sfay
prééeeqings to prevent an injustice to the accused. He relied-
upon the Ontario Caurt of Appeal decision in R. v. Osborn (337)
and sf@ted that “it would be unfair to this accused, aﬁd cppres—
.sive-and an ?buse of the proce;s of.tﬁe Couéf, fg permit this
.prosecation to continue” (338). As a résult, rather than acq;it
the accugedi.fhé‘COurf'sfayed pkoceedanS‘QCEOrdfng to the abuse
or pqogess docfrine; A[though‘proceédings were_sfayed as a
'rfrésﬁ!f.of-énfrqpménf,.fhé Osbdrﬁ deciéion‘wﬁich_supported this
remédy fn %hé event.of éq abuse'ofhprocésé, Qas subséquentiy

‘reversed by the. Supreme Court of Cahada (339).

Entrapment .was recognized as a defence, apart from.

the doctrine of ‘abuse pf process, by the 8ritish Columbia
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fProvincfa! Court in'ﬁ. v. MacODonald (340). In this‘baqe, the

accused, charged with traffickiﬁg in a narcotic, sold.narcotics

to an informer, a krown drug addict, ‘only arfter the latter

- ~

fmplorgd'fhe accused to selj on the basis that she-was ill and in

need of drugs right away,and broke into tears when, at rfirst,

the accused refused becaqse he only hac enough For 'himselfr.

Se/bfe Prov. J. referred ta SHFg!ev wherelentrapment
was{hefd to be ?n abuse of pchess of the.tourt, but he considered
entrapgment to’ be a-ﬁafter"ofufacf and not of law. C}ting R.oiv. .
Oﬁ%erod'(3%f)_an& focusing on thé accused’s lack of predisposition

to commit the offence, His Honour stated:

In the present case it /s quite obvious
. that the defendant would not have sold but .
" For the histrionics and persistent oppor-
tuning of the acdgcused by the third party
© informer I think this goes far beyond,
as Laskin J.A. says; "ordinary sollicitation
of a suspected drug seller'. Ihen a person
shows. a reluctance to sell, as the -defend-
ant did, and only sold under this type of"
. - pressure pifaced upon him by a known drug
’ addict, then [ think the matter goes beyond,
a; Laskin J.A. says, "ordfqary solicifatFOn".(jge)

The.resulting aoqﬁitfal is comsistent with the view.
expressed by Hfs Honour that entrapmgnf‘fs a matte? of Ffact.
Agcording to this view, in the event of a j&ry trial, the fury
would aséess fhE‘evidence‘aqd, if it found entrapmenf,‘gcduit fhe
dccused.. On the other hand, enffapmenf viewed-aq‘an ab&se o#_
p}oceés-o? the co&rr, as in Shfo!év, wvould be dealt with by the
court ajone, gs‘a_mattér of Jaw, and if en?;apmenf consfit&tfng



- 134,

' ab&§e-of‘process were esta%lispeq,.prodeedings would be stayed

“by the court. - o .

iy

-

The Macdona!d Jjudgement, a!though def:nfng entrqpment

does’ not'rnd:cate the legal basrs ‘underltying the ex:stencejof

the defence..

' Entrapment was éirect!y appffed.gﬁ a defence, again .
-'by the British Columbra Provrnc:al Court, .in R. v. Haukneés (5%3).
The accused, charged wrth traffrck:ng :n a ndrcstfc, although
'extreme!y relfuctant and despite several refusals, sqfd mar i fuana,
to an undercover police of%icer on!y'ﬁfter:per§fsfé5t entrea%ies

cver a period of approximately fifty minutes.

Cronrn Prov. J., re!ying upon severd!”Americah'decisions,

-

including Sorrei!s v. Un:ted Suafes {3ui) and Sherman V. United

States (345), defined entrapment .as .oi!ows.

Now as. to what constitutes entrapment.
First of alf, what is entrapment? The best
definition that [ can rind of entrapment is
that entrapment is the act of officers or _
" agents of the. government in inducing a person
to.commit a crime not contemplated by him, .
that is, by.that person, for the.purposes of
/nst:cutrng a criminal prosecut;on against

h/m. (345)

- &
His Honmour held that the‘police conduct in this case

constituted entrapment and as a result, he acquitted the accused.

The stated definifipn'adﬁeres to the prevailing American subjec-

tive approach.. However, later in hfs‘gadgemént, after quoting

exten;fvejy from the minority opinion of Frankfurter J.
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in Shérman,'ﬁis Honoufindfcated that the test adopted in'that .
opf&fon- and ft.is aﬁ objective one~- fé;the prbpér test—¥n both
-Canad&-and fhe'Uh}ted States. This s not only inconsistent wffh
‘his.phevioué definition of entrapment but is incorrect because, .
qs-mentfone&, Frankfurter J.'s opinioh dié not then, nor doe; it

now, represent the view of the majority of the United States

Supreme Court (347).

Entrapment was applied as an independent substantive
defence in Haukness, however, it is difficult to clearly ascer-
tain the legal basis adopted by the court. After alluding to

confusion on this point in Canadian decisions, Cronin Prov. J.

noted that Par!iament, in bassing the Narcotic Controcl Act (348)
did not anticipate that the police would induce non-disposed

persons to commit those offences. He referred to the confession

exclusionary rule and pointed cut the responsibility of a criminal .

court to oversee and contrcl the enforcement o¢f the criminal law

where the conduct of police officers or other persons in authority

[

is such as to bring the criminal law into disrepute as in fh%
case of entrapment. His Honour‘added that to convict the accused
would be contrary to the principles of the administration of
Jjustice.

In dealing with the court'!s responsibility to control
the police and by referring to Frankfurter ~J.'s opinion in -~

Sherman, Cronfn Prov. J. approached a reasoning that has been

contended to justify a stay of procéedings due to abusé of
s : f . ’

B -
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probéss:' This remedy_with-ffs_justificdtion is analogous to the
broposed‘béf‘fo:pkdsebution adopted bf proponénts of the American
pbjéétfve-approach tg.eﬁtrapment:, But His Honour stated thdf
the defence of entrapnent did not rest on the doctr:ne of abuse
of process; wh:ch he sard dealt urth certa:n procedural matters

‘and .was not ¢oncerned with pol-ice abuse or MISCOHGUC¢ in the

investigation or.enforcement of the criminal law (3%9).

It dpéears.as i dué toifhe'acknOWIedged lack of a fgbal

basfs for an ént%apmeht defénce ﬁ?Canada, ﬁfs Honour raised an’
,fnbroglto of deveioped tesLs and ra;;ona!es and aftenpted to
fpund.h:s Judgemeng upon them noLWJthsfandrng the. J//OgthfILy
of such reason:ng. Nevertheless, as-a result of the dpurt's'

focus on de!:berate pol.ice inducements of an:accused.wifh no;
previous cr:m:na! design, one ma} éxtract from this decision

the coﬁrt’s fepugnance tTo ent}apmént and an appl:cacfon of an

independent defence of entrapment which approx;mates a subJect:ve

approach without, however, an inte!!rg;ble,foanqa;:on.

In A. v.ASamgare (350), a dffferenf effect was given
to entrapménf. The acc@sed was approached by two dndércover.
fisheries officers regarding the sale of fish. The acdusqd
stated that such a sale vas f'ffegc;l but offered to.g'ive the
officers a fish. The officers pressed the ac¢used fd_se/l the
'ffsh fo which pressure the accused finaliy acceded. ' As a_result,

he was charged with untawfully selling fish taken in non-tidal

wvaters. At trial, it was contended on behalf.of the accused
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that the ofﬁibers}evfdence‘of the induced sale was ifnadmissible.

-

) . } , : N '
Cook Prov. J. (B.C.) acknowledged that a technical

defence of entrapmén% did not exist in Canada although he relt
~that it was open to trial courts to decide, on the facts of

each particular case, whether there has been an abuse in the use

of agents provocateurs. |Ithether or not there has been such abuse

.
P PO TR el e

he copnsidered to be a question of fact. His Honour noted that

-

there was no evidence that the accused was a suspected offender

b

of Fish laws. 'He referred to the ppessure exerted Ly one of /
the Efffcefs on the accused and-found‘fﬁdt "an-offence -was S &H :
committed which wgu{d nofrhaﬁe been coqutted-had he not aéffveiy
instigated it" (351). In His Honour's view, "it [s not necessary
For the investfgatfon of crimes of this kind to take on theose -
tactics” T352), .Consequenffy, His Honour held fhat it would be
an‘ab&se'fo acceﬁt this officer's evidence and he further held,

apparen?ly'due to the exclusion of evidence, that there was no

.

evicence of a sale.

The exclusion of the evidence of the officer as a

result of his -instigaticn is a novel apprcach, however, it is

‘unfouncded. The Supreme Court of Canada cdecision in R. v. iray
(353) held that courts have no discretion to exclude relevant

2
and admissible evidence of substantial probative value because it

was obtained improperly or illegally. The accused was acguitted
in Sampare, not as a result of a defence of entrapment, but :

because once the undercover officer's evidence was excluded, there
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was no evidence of a sale.

In R. v. Rippey (354 ), the Nova Scotia County Court
accepted the defence of entrapment and the accused, charged
with trafficking in a narcotip, vas acquitted. An undercover
pq/fce officer accosted the accused and a friend and asked them
" where he could get narcotics. Thg twb.youths repfiéd thaf they
did not know. The officer persuaded the twe companions to get,
into his car ‘and would only let them out arter the accused’s
friend agreed to go look for marijuana at a particular diner.
The officer drove to the’dfner and the accuséd and his friend

went inside. .Upon rejoining the officer, the accused sold him

some marijuarna.

The .trial judge found thaf the accused had no prior
intenfion of committing the offence of trafficking that night
and further that the accused was induced to commit the offence
by-the "calculated inveigling and persistent importuning” of the
officer.. .In arrfving at these conclusions, MclLellan Co. Ct. J.
considered the fact that the accused was an unsophisticajgd
youth, with no prior experience in drug transactions and committed
the offeﬁcelin order to get rid orf the officer who had become a

Mpain® to him.

His Honour reviewed the authorities, in particular
R. v. Kirzner (355), in which pursuant to section 7(3) of the

Criminal Code, the defence of entrapment was left open by a

minority of the Supreme Court of Canada.
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-

HIS Honour appl:ed -a two fo!d subJectrve test. '?iqsrfy,

he held that .a lack of pred:sp031 fon was a prerequ;l T fn'crder'

to benefft fron the defence and the accused was not pred:sposed -

jto commit the crime :n'ghis case. Second!y, ﬁe consrdered the

effect the;pclice :nducenen¢s had on- the accused As nent:oned, i

he found tha*;the accused vas mereiy gryrng to get r:d cf fhe.

offfcer wrgh a vaew Lo re!:evrng hrnse!‘ *ron tha~hdd become

f.an enbarassrng s:tuaf:on._ McCIeI!an Co. Cf. J..po:naed out thau

had the accused been o!der, more SOPhISL!CGLed and mqre know!edge-:

able fn'*he ways of che drug trade, he-wquld not have reached °

the same. conclusion.: T . -

The second aspect to this subjective test appéars io

-

be no more thanm an aid to the trial judge in determining the
: ! J C / /

predfspcsj%iOn of the accused (as in A. v,vGauthEec (356 ) ).
Vhile the defence was péﬁperry abp!ied to a set of Facts consti-
tufing entrapment and the accused .was accordincly acquitted,
other than refer to K:rzner; His Honour did no% allude té any

legal or *heoret;cal bas;s of the defence. If it was meant to

"attach to section 7(3) of the Criminal Code, this was not expressed

-

(357 .

There are no Canadian appellate court Jjudgements in

“which entrapment has been accepted and applied as a defence or

an aid to the accused in some manﬁer. In Luo hfgher court

decisions, enrrapment has been recognrzed although found to be

- -

"

N .
e i ks e Dk s by T
.
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&hsubported by the facts before the respective codrté.

- }n R;'v{ Bonnar (358) the propr:etors of Prercey’s,
@ bu:ld:ng supplres cogcern, suspectxng thef%s by the staff
.hfred one O'Br/en, a. private fnvestfgator, to conduct an fnveéti{ '
gation. The, sfore procedure ‘was that all cash sales had to be
-LransacLed by the cash:er and not by a sales clerk O!Brien
affended af the store, represent:ng h:nsel‘ to be a con;racfor,
ant :nqurred o: fhe accused an enp!oyee, aboug the price of

certain.-lock sers._ O'Erren conp!arned that the pr/ce ‘quoted ‘was

excessive. THe accused Lhen offered to seli some at a "good
‘ prfce" and asked whether cash was to be pard O'Br:en rep!fed
‘- he woul¥ pay cash Jf'thg_prfce was right. The accused then:

accepted cgsh'fnoq“olsrien for the locks at a great_de@! less than

their value.. The accused put the money in his pocket and blaced'
the locks in O'8rien's truck. A few days later, O'Brien returned
_to the store and .a simiifar transaction was entered into with thé

accused for some paint..

The-accused, charged with two counts of theft under

$200, was acquitted at trial. The trial judge held:

Therefore, it is my opinion there is
clear evidence that there was implanted
in the mind of the accused . by MHike O'Brien’s
actions and words the inducemept to commit
; . the offence in order to provide grounds
for the prosecution of the accused. (355 )



" Macdonald J.A.,

LUl

After revrew:ng the author;t:es on a Crown appea!

_ Divisidﬁt heid that abuse of proqe;b encompassed entrapment,

.'wqfch'ﬁe'yiewed sdbjectf?ely,.the effect of which would be a

" stay of proceedings or a discharge of the accused..

~stated:

Pl

[ am of the opinion that proceedings
. should -be stayed or the accused dis-
charged if it is clear that the ‘accused
- did not have a prior intention or pre-
disposition to commit the offence with _
which he is charged but conn;;ted it enly
because the conduct.of the agent provoca-
teur was (as Laskin, J.A., said in R. v.
Ormond (sic) ...): such calcuia«:ng, (sfc[
inveiglinyg and persistent importuning.
as went, beyond ordinary sol.jcitation.
_ fn such a situation there is an abuse of
. ‘the process of the Court and something
) that .js contrary to public policy. Indeed,
such conduct by an agent prevocateur
" strikes at the very foundation of the
systen and adnfn:sgratfon of criminal
justice in a free and democratic society

on behalf off the Nova- Scofra Supreme Courf Appeal

His Lordship

Lo and just cannot be permitted or condoned. (360 ) .

‘The Court allowéd the Crown -appeal and .conv.icted

accused being of the .view that the atcused was not entrapped

but

JoA.

was afforded the opportunity toc commit the offence. [Hacdonald:

Ftated:

In the present case [ am of the opinion
that it cannot be said that Fiercey's
"instigated” the theft of the lock sets
and paint by the accused. [t is true
that they passively made it possible for
him to do so if he were so inclined but
they or their agent O'8rien did not
actively instigate the commission of the
.offence by the cccused. [n other ‘words,

the .

R e ah e o e T

boormen da g,
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.and as [ sdid ear!:er,.the accused was
not induced to.commit the offence. - He
was given the opportunity and a reason
to steal the:drticles and seized. such

- _opportun:ty because of his predisposition .

- to do.so. [It.was never suggested to him %

that he stea/ the articles. He did.so on

his own initiative because he, had a "ready
" market!" in Hr. O'Brren.'(36,)

In-R. v. Sabloff (362 ,), the accused acted as an inter-

mediary between the vendor and purchaser (an undercover officer)

- of nparcoticsy She claimed that she had-been a heroin addiet

for seﬁeral years, *hat she had never before trafficked in any

. narcotic ~and that she had been flilegalfy entrepped,by an informer.

then knewn ‘o her as a herOIn adorct whe despite several
refueave by the accused,. repeatedly~tefephoned her - c/arn:ne fo
be-phyeicafl} i}! ?eem.e:fhdrawa] Symptoms,)despera;eiy begg;ng
fer.he!p.and_in great need of hereié‘or morphﬁne for.herself
and aAfriend ( the officer) aq& hiengfflfrfend.. |

Ugomr the Lermfna‘:on of al!of‘Lhe evidence, defence
counsel presenged to the pres:d:ng Quebec Super:or Court im the
absence of the Jury, .a motgon for a s‘ay of-praceedrngs on the

basis of abuse of process. Tha‘ motion was dismissed in view of

‘the Supreme Court of Canada decision in Rourké v. The Queen (363). -

Greenberg J;lexamihed the law relating to entrapment
and mot finding himself. bound by any decision, he'sebmifted the.
defence of enfrapmeﬁf-fo the Jury. His Lofdehib hefb fhdtrfhe
cdefence of entrapment preeupeoses a finding of fact by the jury

that the. offence was committed. He acqordingly instructed the

~



-

jury-rhdt ir it found that the Crown. hag proved beyond a

reasonable doubt- each and . every e!enent of e:ther or both of-

-

the offences charged it was. then to consrder the defence “of

entrapnent wh:ch the accused wou!d have the burden to estab/:sh :

by a preponderance_of GVLdencé. In such event the Jjury had to.

choose betwéen either:

(a) the present accused was. prevrously )
disposéd and had a pre existing intention .
to commit the crime of trafficking .in . .
.ncrcofics, and the cgent provocateur .and
. .the police undercover agent, by ord:nary
solicitation, simply pnov:ded her with
T the opportunity or cccasion to do so (as
the Crown' would have them believe);

‘or
S .o " DA |
(b) she was not previously so disposed
and. had no pre-existing intention to . -
-traffic in narcotics, but was ;nsL:gated
“and induced inte so doing by the calculdted
inveigiing and persistent importuning .
effected by the agent provocdteur. (as the
. ~ accused would have theém believe).

{364)

In finding the accused‘guf!fy (365).0n both counts of

~

trafficking in a narcotic, the Jjury obviously d:sbelfeved her and

opted for a/;ernat:ve (a) above. SR _ - ' h )

By charging the jury on the issue of entrapment, it - .

ks clear that Greenberg J. viewed entrapment as a substantive.

defence which he held, if established on a preponderance of

evidence, would lead to the accused's acquittal. Although His
Lordship purported to apply entrapment ‘as defined in ﬁ: }.

‘Ormerod (366), the contents of his_charge-to the jury reveal a

n \
LR

7 TR

-
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¥

'ctrong adherence to the subJectfve approach H:s exam:natron of

fenfrapnent preced:ng hIS dec:s:on o submrt the issue to the

Jury,was restr:cjed,to-a survey cf-:ts.appf:cat:on in case ltaw
fwi%hcut'spef!fnj o&t some_legaf basfe. Theﬁcourtfs reJect:on of
‘abuse of process and reference to R. v. Kirzner 636?) as .leaving

ffhe na‘ter of enfrapnent open wculd seemn to indicate a preference

-

‘to ! ink the de:ence to section 7(3) of the Crfn:na! Code as a
’—‘—\

\_/;ponnon aw defence, alt hough thJs was not expressed. Neyerthe-

-./ess Greenbera J. clearly . artfcu!ates the naaure and onus ‘of @

'subJec;fve entrapnenf defence and of Lhe ensu:ng al!oca fon of

P

funcgfon benween the Judge and Jucy.

S -

- . -
)

) i/hile not propounding a uniferm, if any, source of

b3

authorify,:for a defence“of'ecfccpmehé, the courts fh fhe afcre-
mentioned cases. have clung to a sebject{ve test. Some directfen_..
fronm tﬁe Supréme Coart of‘Cancdc was expected fo.resofve the
question of a comprerens{ve Tegal pasie for the defence. fﬁ

1975 and again in 1982 the Supreme Court was confronfed_#ith the

issue. ' = f- . ' l_ | Cor

. : _. o Firstly,'in R.-v.‘Kirzner C368) ;%he accused, a kncwn'
heroin addict was employed from time to frne by. off:cers of the ,
.H.C.H.P; as a paid informer upon whom they relied. to obfc:n :nfoc—
ecfion with respect to the distribution of drugs. The'accgsee
testified that his activities as an informer involved him in

purchasing drugs with money suppliéd-ﬁy'the R.C.M.P. and "in
r ‘
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sellrng drugs -as wel!.' It was thé‘ev}dencé of his R.C.M.P;

contact that he d:d not know the accused was se1!ang drugs.: Thq

accused further test:fred that he had told.h:s contact of an. - .-

ocpportunity fo maxe a ng "buy" and the contact had agreed to

the plan. - The accused went ahead-on his own anﬁ made the

purchase when %he cohtact was -on vacar:on. !t-was this purchase

that Ied to *he accused’s arrest by *he metropoircan ‘Toronto -

police. oo T

-

At tr}ar *he defence was w:thdrcwn fron the Jjury and

,.'

the accused was subsequently ccnv:cted of possess:on of

and possessicon of a narcotic for the purpose of'trafffckingl_ On

app@a);‘the'Ontario Count,of-hppeaf,fejécfed'thé defence conten-

tion that the trial Jjudge whongfdliy'wifhdrew the defence of

. . - m . ) . }‘ .
entrapment from the jury-and held that the cefénce was not -

available to a criminal charge.

In'a majority judgement, -Pigeon J., with whom tartiand,

- Ritchie, Beetz and Pratte JJ. concurred, declined to Sgquarely .

address the issue of. entrapment holding that the evidence was not

open to such a claim. Aé_d_fesalt, a further apbeaf to the

Supreme Court of Canada was dismissed. - It is arguable that by

.déaling with the issue in this manner, the Supreme Court of. Canada

implicitly recognized the availability of a defence of ‘entrapment

i s&pporfed by the facts.

Laskin C.J.C., with whom Spence, Dickson and Estey JJ.

concurred, delivered a:-congurring minority opinion

in which he

a narcot;c
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expressed the Just;flcatfon for. pol:ce stratagems and the courts’
des:re to fmpose contro! mechan:sms for entrapment or pol:ce-

fnstfgqted-crrme wh;chlgxceeds mere so!:c:tat;on. On the facts

-

" before the-éodrf, the .Chief Justice stated: -

! fail to see how this evidence, taking
it most favourably to -the accused, shows
) ‘entrapment in respect of the offences
- committed by the accused. To me it is
obvious that he saw his police contacts
, as @ shield for activities which he
- . carried out on his own, activities
. amounting te trarficking in _drugs. He
-had initiated a transaction which he
carried out for ﬁis_own benefit. (369 )

While it was unnecessary to confront the effect or

basis of an entrapment defehce, Laskin C.J.C.- surveyved the

‘auahorfffes ‘in the area .and drsapproved of Judrc:al reJecﬁron

-

of the deﬁenée.- Tne Ch:ef Jusf:ce preferred-to Ieave open the

guestfon whether entrapment, :f established, shou!d operage as

', a de;ence as well as wnether or nof fhe appropr:afe way fo oE;U

with entrapment is by way of & sLay of proceedings. He stated:

There are qgood reasons for leaving the
. _ question open. Indeed, if that position
- ' is based on a static view of section 7(3)
of the Criminal Cede, I find it unaccept-
~able. .l do not think that s. 7(3) ghould
be regarded. as having frozen the power of
*the Courts to enfarge the content of the
‘common law by way oOf recognizing new
defences, -as .they may think proper ‘accord-
ing to circumstances that they consider
may call for further control/ of prosecutorial
behaviour or of judicial proceedings. (370 )

¥ | ' ~<
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Abd,?urthqr:

Simitariy, 1! leave open the question
whether the appropriate way to deal with
entrapment is by @ stay of proceedings,

"a matter considered by this Court in
another context in R. v. Rourke ....

(371)

- . .Laskin C.J.C. appears to haye'dérogated'from hf&

gt St

apparent view in R. .v. Ormerod (372) that atuse of process was

the appropriate basis upon. which to rest the entrapment defence,

ISP

the remedy being a stay of procgedings. The'vgﬁws
expressed by the hfnorfty in Kirzner, fleave opén the availability §

of an independent substantive defence of entragpment. - ' LT

~

. ' . [l . -
- While the defence of entrapment was left open in

"Kirzher, the matter appears to hdve been somewhat-closed as a -

result of the more recent. decision of the Supreme Court of

.

Canada in Amato v.' The Queen (373)..

Thé GCCuséd,-Amdfb, was charged with twé cdunfs of
trafficking in a naréotic. The events Qefe put in motion by
a paia price informer wﬁo had a drug-related record and was
ehployed‘by the'pc}}beltb }péa%e‘sources from wﬁfch.drug_traffick-

_ers were able tb obtain their supply.

The informer was introduced to the accused, a _hair-

dresser, by the latter's employér. The informer theredfter
posed as one in need of drqgs and requesféd'the accused fo:obtain.
some for him. “After refusals”by'tﬁé accéused and repeated reguests

by. the informer;'the accused obtained one gram from his ex—.
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b L) - -
girlfriend which he delivered to the informer who had paid him in
advance. The accused received 'no money or cocaine from this

transaction and no charge was preferred. _ )

" .

. Thé Tnforﬁer-coﬁtinued to ca!!'the accused seeking
to purchase a Igrger amount -of ¢acaiﬁ%. A?ter'égygrai}qa!ls,
the accused finally succumbed to'thgpréssure exertéd ovéﬂ him.
- and pbtaiﬁed'hg}% an ounce of‘éocéine from_hi$ ex—girffriénd,
in fhe_Same mgnpef as pkevio&STy,oq'beh&Jf gf %he informer and an

.undercover R.C.M.P. officer. S : A

Sﬁbéequénffy, the unde(covér officer éa}redithe
accused on'severaf'occabfqns in an at?gépt to :arrange for the
sale of three ounces of cécaiée,iﬁdicat!ng that ?hé drugs @eﬁe
for some friends of his who were'cbﬁ}ng into town. .Tﬁe officer
told the accuégd that he did not have to be afraid becausg,he
always dealt with guns, and dccqrdiﬁg-tq‘fhe accuséd{‘fhé

‘éfficer told him that the people woﬁla be domingrto see him (the
accused) - if- he diq'not éet the drugs. The accuseﬁ‘accordfngly
arranged for the sale by his ex-gfrlfﬁiendléf fWOtand.one—hajf

JOunbes of cocdine to the unqucover officer. On this ocecasion,’
the accused was present while the transaction Taok place between
his exigir!friend'and the office? buf-the_accﬁsed received no
mbhey'gr cocaine for his paEf‘bf the deal.

It Qas'fbése rast two fransactions.which weke[fge'

subject of the charges against the accused. The infoFrier was

nof callied as a witness at trial and as a result, the tria!_judge
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assumed that the f.indings of fact ought to have been made on the

basis -of the evidence tendered by the defence. The trial judge_

-

concluded as ‘Follows in convicéting the accused:’.

‘I am satisfied ‘that the evidence in this
case falls far short of the evidence
required.at law to establish the defence
of entrapment.- The evidence amounts
no more than to persistent solicitation™

by the informer anc the undercover ' -

officer to persuade the accused Amato to
engage in trafficking in cocaine. (374 )

The British Columbia derr'of_hppeal was unanimous

in dismissing the appeal. Taggé;f J.A. held that the evidence

suppbrteﬁ\the concfusfon reached,by‘fhe.tr[a! j&dge. Seaton J.A,
held that there. was nb_sqkﬁ fhing as a deféncg of entrapment in

Canada: :He°fndfé&ted.that the Court in 5ohqfderfng a criminal’

case should t?y the acquseé{'no? tHe po!fcé,althouéh factors

motivating the accused, including the influence of -other persons,
could be considered on sentencing. His Lordship viewed the

accused!s ciaim of entrapment as foliows:

~-

‘What the appellant is saying is "I did
commit the offence, [ was importuned by
ancther, and fortunately for me that other
had some relationship with the police .and as
a résult I should.be found not guilty". [
do not. accept that. I think that entrapment
_as such' is not a_generdl defence. (375)

. A further appeal to the Supreme.-Court of Canada was
dism[ssed.' !n'a_shorf judgemenf, Dickson J. with whom Martiand,
Beetz and Chouinard Jd. cbncur}ed, concluded that "on the. facts

of,thTsfcase,the defence of entrapment, assuming it to be

available under Canadian law, ‘does not arise" (376)..

e T

Y SRR PSP
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éftchie Je, :n a separate concurr:ng op:n:on, pofnted
out that the evidence oid not drsciose any wrongdo:ng by the
. accused until! approached by the :nforner- that the drug deal:ngs
were prompted anq‘sql:c:teq by the_informer and !ater by the
undercover éfficer; tﬁat_thé cbursg of events was iﬁétfgafed‘
and carfied forward at the direction of the police for the purpose
of Iécatfnﬁ drug sources; that the fnvofvement of the accd&ed was
simply an incfdeﬁtai factor'necessariiy employed by the polf&e
in o;der to achieve théir objécfive. Notwithst&ﬁdiné this factual
sett:ng, His Lordsh/p did not rind enfrapnent on the. facfs." T

He sgafed-

... the mere fact that the crime was
committed at the "soljcitation” of an
agent provecateur does not, standing’

- alone, support a defence of entrapment.

In my view, it is only where police tactics
P are such as to leave no room fFor.the
- ] formation of independent criminal intent
’ by the accused that the quest:on of entrap-
ment can enter into the determination of his
guilt qr innocence. (377) ' - :

Ritchie J. interpreted the cases reviewed by the

_ Chief Justice in Kirzner as follows:
a | . .

--. the weight of authority is to the -
effect that in a case where the evidence
discloses that the crime in question
would not have been committed save for
the "catculated inveigl/ing or persistent
importuning” of the police it may then
be apparent that it was the creative .
activity of the police rather than the - e
intention of the accused which gave rise
to the crime being committed. In such
event the essential element of ‘mens rea
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would be absent and the accused's defence
Id be established. ;
wou_d e 'S (378) A

Such an interpretation of a subjective test of entrap-

ment approaches, in a_sense, the reasoning in Lemieux v. The.

‘Queen (379 ), although here the police instigation Is seen as

being capable of esfab!ishing‘a defence by eliminating the

accused's ~nens rea., Rather than consider the offence as having

been committed but excused, this view would consicder the offence
v r

as not having been committed at all. . This is somewhat inconsis—

. teat reasoning as one who decides to. commit an offence as a

result of entrapment still commits the offence with the reguisite
e . .

mens rea. A substantive defence, for example self-defence, might

however justify or excuse such conduct (380).

.Estey J. with whom Laskin C.J.C., Mc!nffhe_and Lamer.

v

JJ.  concurred, delivered & fengthy dissenting judgement in

which he examined the legal basis, the remedy and the elements

of . the defence of entrapment. Fter a review of the authorities

-

he concliuded as follows:

Applying the ordinary rule of construction
where statutes and common law meet [ conclude
that s. 7(2) is the authority For the courts
of criminal jurisdiction to adopt, if
appropriate in the view of the court,
defences including the defe+ce of entrapment.

¢ _ (381 )

The elements of the defehce,- hich would usually arise

in relation to consensual offences, he considered in this way:
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The availability of this defence in !aw
and the proper constituent elements of
the offence are closely entwined. .
Assuming the defence to be known to the
. common law and avaitable in Canadian
criminal law, in a proper case what are
the component eléments, the criteria to
be met Ffor its invocation? It is, of
course, impossible to cast in futuro a
set of guides, principles, rules or yard-
Sticks with satisfactory precision and-
detafl This defence perhaps more. than
any other will succeed enly in an unusual
and delicately balanced set of circumstances.
Case~law will. have to paint in the variants.
The principal elements or characteristics
of the defence ‘are that an offence must be
instigated, originated or brought about by
the polrceand the accused must be ensnared
into the conn:ss:oh of that offence by the
police conduct; the purpose of the scheme
must be to ga:n evidence for the prosecution
of the .accused for the very crime which has
been so instigated, and the inducement may
be but is not /imited to deceit, fraud,
trickery or reward, and orcdinarily but not
necessarily will consist of calculated
inveigling and persi3¢ent importuning. The
Character of the initiative taken by the
police is unaffected by the fact that the
law enforcement agency is represented by a
member of a police force or an undercover
or other agent, paid or unpaid, but operating
under the control of the police. In the
resuilt, the scheme so perpetrated must in all
the circumstances be so shocking and outrageous
as to bring the administraton of Jjustice into

drsregute.

At least one relevant circumstance in examin-
ing the character in law of the police
conduct (such as persistent importuning) is
whether the law enforcement agency had a
reasonable suspicion that the accused would
commit the offence without inducement. 8y
itself and without more the predisposition in
fact of the accused is not relevant to the
availability of the defence. On the other
hand, where the true purpose of the police
initiative is to put the enforcement officers
in a position to obtain evidence of an
offence when committed, absent other circumstances
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AR ‘already noted, er concept of. entrapment
k doqf not arise. (382) 7 | N

v -

This view adheres c}éarly'to an objective approaén
similar to that adopted by the minority of the United States

: Sdpreme Court (383) and is rooted in the integrity‘of'the

eriminal justice system.- . . = o - A

-

Estef J. then examined the matter of a remedy for

-

‘entrapment practices. ' He acknowledged that entrapment is not in

the traditional sense a defence which would support an acquittal. ~

In his view, the sgcce;sfﬁl application o? the concept'df entrap-

-ment leads to a stay of prosecution, the court exercising its
inheren® powers and withholding its processes from the prosecution
_on the basis that such would bring the administration of justice

into disrepute. ‘HjsiLordship noted that the effect of R. v.

Gsborn (384) and Rourke v. The Queen (385) js limited by their *

respective. facts.

-

His Lordship did indicate, howevef,_thaf the doctrine

of entrapment was rooted in the.common law and that section 7{3)C.C.

would provide the basis For the entrapmént defence.. Although

hfs.reasoning appears to support two bases for the defence -
section 7(3) and.abuse of-process - the:principYeS‘of.commbn,'

law which coulddpqggprf_a'd' fice of entrapment, would also ' o

-

underiie the doctrine of abuse of process. In view of his

preference for a remedy to stay proCeedfngs as opposed to an

acquittal, His Lordship noted that:

[P SPT P T SPPIUIY P T 1. AR g}
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«.. it may not be necessary to invoke $.7(3)

other than to illustrate by analogy the :
. continuing Flexibility of the criminal !aw

within and without the Criminal Code. (386 )

Estey J. viewed the facts differently from the

¥

majority. His Lordship stated:

The cumulative effect of such a deliberately
Taunched enterprise -by the police would in
my view "in all the circumstances” be vieweq\&‘
in the community as shocking and outrageous,
and such conduct is clearly contrary to the
proper principles upon which justice nmust be

) done-by the courts. (38?}

?

The dissenting judgement,. concurred in by four members.

of the CburtL would, therefore,.have_recogn?zed the defence of

entrapment, allowed the appeal, set aside the conviction and

~ -~

directed a stay of prosecution.
m . .
S e, ——~ . . ]
Although Ritchie JI anid the four dissenting justices
differed on the facts, each Justice, therefore a majority,
would recognize the defence of entrapment but on different
bases (388). THe actual majority of the Court, however, has

restricted a factual! appl/ication of the entrapment defenée by

its rejection of the defence on strong facts in Amato.

Apart from-its mitigating effect on sentence (389).
therefore, entrapment in Canada has not found a consistent and
comprehensive rationale applied uniformly throughout the country.

This uncertainty in Canadian criminal law has generated much

academic controversy (390). The next Part endeavours to

-

e}amine the various alternate bases of the defence of entrapment.

I
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A o PART I ' B

.

IN SEARCH OF A THEORETICAL BASIS
FOR THE
DOCTRINE OF ENTRAPMENT

L] ‘ . ’ -
The cases referred to in Part I attest to the exist-
ence of police investigative measures which amount to or approach

clear entrapment si{uations. Canadian courts encountering such

-measures hyve; as 'described, either sidéstepped  -the issue or

groped for some rational basis upon which to- accept or reject

-

the defence cfaim._ Te date the Supreme Court of Canada has not

taken a firm position om the existence of a "defence" of entrap-

.

ment.

~

It /s in the public interest that the faw be app!ied:
uniformiy. fhe doctrine of entrapment can only receive a
uniform appljcation and find a place in Cénéd?an crimiqa! law
if it has a theoréffcaJ underpinning justifying its'exfstence as
an "aid” to an accused. ,  .

- N
Since successful entrapment involves the commission,

- . '

by the accused, of the offence instigated by the police, the

whole concept, rather than being characterized as a "defence”,

. may more logically be referred to as a "doctrine" which provides

a m™emedy to an aggrieved accused. " The remedy, whether it be a

TS S TP S
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stay of proceedfngs, an acquittal or the-exciusion.of'evidence,
depends, for its'yalidity;upon‘a justifiable !egal.bdsfs;
Without a we!l—fodnded basis, posrr:ve statements made by ‘a’

court aqopting an entfabmenr_"defenqg" will have flttle we:ght

-

and hence be of minimal value.

-

The purpose of - thfs Part is to examine bertafn-areas
“of law - the doctrfne of abuse of process, the ‘common [law

defences and tne Charter of R:ahrs and Freedoms - and dramifrom'

them elenents whfch nay provide such a Justfflab!e foundat:on.

- %
Special emphas:s is given to the Charter of Rrahts and Freedons

in view of i'ts potential impact as a const:fut:ona! guarantee.

*
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Chapter 1

"The Doctrine of Abuse OfF Process.

Abﬁse of process seen as a discretionary ba%.to
criminal and’?i&i!.proceedfngs has been the tradition&! basis
Fo? entrapmgnt_jn-c&nada.‘ The whole concept of a@us% of process
hasJBeen the~sub]éct\of.g great deal of cbmmentary ang debate

(391)‘aﬁd has been~dfscussed”ddmfrabiy‘Tn other studies (392),
. , . - .
thas it is not inténded here to deal with the issue in
considerable detail.

.'Alth0ugp the boncepf has a retatively long history

in English. jurisprudence, its application to criminal pqoceedings

‘in Canada is more recent (393). ) o o

In 196#,‘a majority ¢f the House of Lords in Connelly

v. Director of RPublic -Prosecutions (3%%) held that a court of

criminal jurisdiction possesses an inherent discretionary power

to prevent an abuse of its own pr?céss. As a result of a murder-

robbery, the accused was charged in two separate indictments with

murder and robbery'respecfive?y. The accused was .tried. and

convicted of the purder charge in the first indictment. .However,®

when he was ‘acquitted on appeal, the Crown, with leave of the

Court of 4ppeal, proceeded with the robbery charge contained

L

in the second indictment. The accused was convicted and abp?aied'

unsuccessfully on, the . ground, inter alia, that the trial judge

~

e B Ry ks o e e =TT
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. had a discretion to stay the second indictment and should have

exercised it.

A further appeal by the accused to the House of Lqrds

vas dismissed. On the issue of abuse of process, the House ‘of

Lords found no oppression in view of a common law procedural

. *

rule that no count for_anothef_offénce is to be included in an

indictment for. murder. A majority of the Hduse clearly recognized

the existence of a judicial discretion to stay an indictment

containing charges which are founded on the same rfacts as the.

-
-

charges in a .previous indictment -on which the accused.-‘has been

tried, or which form or are part of a series of offences .of the

4

same or a similar chargcter as the offences charged im the

previous indictment.

” ~

~

Lord Devlin.stqted:

And fufther:

ee. 1 must observe that .nearly the A .
whole. of the English criminal ifaw of - ' "
procedure and evidence has been mad¢

by the exercise of the judges of their

power to see that what was .fair and just

was done between prosecutorssand accused.

The doctrine of autrefois was itself doubt-

‘less eBvolved in that way. ( 395)

Are the courts to rely on e executive
to protect their process fr gbuée?
Have they not. themselves an inescapable

duty to secure fair treatment for those

whe come or are-brought before them? . .
To 'questions of this sort there is only one
possible answer. .The cowrts cannot contem-—
plate for a moment the transference to the
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.

execut:ve of the respons;b:l:ty
ror seeing that the process of law.is
not abused. (396;

-~

Lord Pearce adopted this view as foi{o&s:

¥
L
\

The court has, [ think, a power to

apply, in the exercise of its judicial

discretion, the broader principles ’

"to cases that do not Fit the -actual pleas

and a duty to stop a prosecution which

on the facts offends aga:nsf those pr:ncrp!es
and creates qbuse and :nJustce. (J97)

B TUUI T SR S SO

-
. . .
{

“Lo;d Reid concliuded that "there must always be a .

residual discretion to prevent anythflng which iaVours of abuse

of process” (398).
Lord Korris restricted this discretion, however:

It 'would, in my. judgment, be an unfor- -
tunate inncvation if it were held that- . ‘ B
the power of a court to pfevent any abuse o o
of its process or to ensure compliance with ‘ :
correct procedure enabled a judge to : |
suppress a prosecution merely because he . 5
regretted that it was fak:ng place. There
is no abuse of process if.to a charge

which is properly brought before the courf
and which s framed in a#n indictment to . !
which no objection cdn in any way be taken o
there 'is no plea such as.that of autrefois
acquit or convict which can successfully be

made. (39'9)
N

" Lord Hudson adhered to this narrow view, stating:

-] accept that the history of the development
of our law justifies.the contention that
all rules of common law which.emanate from
the breast of the judges- nay in.-a sense be
said to be d;scref:onary in origin, but [
cannot concede that there ought to be given
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to the Jjudge a discretion, which in my
cpinion he has not hitherto been allowed,

to /nterrere with anything that- he
personally thinks is unrair. ¢ 400) :

' Conne!lv was cons:dered recent!y by a differently

const:tufed House of Lords .in Drrector of Pubf;c Prosecutions v.

'Hunghrvs (LOIJ " The accused who had been acqurtted of driving.
‘a mqtoncyb!e vhi!e disqualified, was subsequent!y charged and
convicféd of-pgrj;ry with respect to evidence given by him at
'thefearﬁiér trial consisting of a denial of driﬁﬁné. The-Court
qf Appéa! qdashed the conviction on the ground that fhe doctrine
of‘issue.estdppel app!iedlto charges o%‘pérjury. The House of

Lords aLfbwed a'Crown appea{ on this gfoand and restored thé

conviction.

‘Lord Hailsham acknowledged the inherent Jjurisdiction

of a court to prevehf an abuse of [ts process. Lord Salmon

‘supported such a. discretion as follows:

I .respectfully agree with my neble and
l.earned friend, Viscount D/lhorne, that

a judge has nof and should not appear

-to have any responsibility For the
institution of prosecutions; nor has he
any power to refuse to allow a prosecution
to proceed merely because he considers
that, as a matter of po!:cy,'ff ought not
to have been brought. [t is only if the
prosecut:qn amounts to an abuse of . the
process of the court and is oppressive
and . vexaf:ous that the judge has the power
to fntervene. (QOB )

LY

Lord Edmund-Davies agreed, stating:
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Notw:thstand:ng certain of my observa-

tions in delivering the judgment of the

Court of Criminal Appeal in Conneliv,”

I' am ‘now satisfied that, 'in the words of

Lord Parker CJ in Mills v. Cooper, "every

court has uncdoubted!y a right in.its

discretion to decline to hear proceedings

an the ground that they are oppressive )
and an abuse of the process of the court'”. (403)

And ‘further: , - L . . :

hile Judges shOuld pause long before Stay-
ing proceedings which on their face are
.perfectly regular, it would indeedd be bad
for justice if in such forfuna‘é!y rare
cases as R. v. Riebold, 'their hands were
tied and they were obliged to ‘allow the
futher frra! "to proceed. In.my- Judgnent,
Connelly established that they are vested .
with the power to do what the justice of the
- ‘;Fase clearly demands..ﬂ. (40u) LT

Viscount Dilhorne, while recognizing a general power -

to control the proécedure of a court so as to-'avoid unfairness,

confined its ambit, as follows:

A jucdge must keep out-of the arena. * He
should aAot haveor’appear to hlve any respon-
s;br/:Ly for the institution of a prosecu-
tion. The functions of prosecutors and of
judges must not be blurred. If a judge has
power to decl/ine to hear g-case. becguse he
does not think it should be brought, then
it soon may be thought that the cases he
allows to proceed are cases brought with his
consent or approval.

If there is the power which my noble and -
-learned friends think there .is to stop a
. pProsecution om indictment in Iimine, lf is
ot in my view a power that should only be
exercised in the most except:onal circumstances.
. ‘ ‘ ( 405)

The House of Lords therefore, was clearly of the view
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in both Gonne!!z and Humehrvs that a. court has an fnherent d:s-
éretion to stay proceed:ngs whfch anount to an abuse of process.
hat continues to be less certafn however, :s the scope and’

"app[ication of this power.

- .
~

[

. The application or the.doctrfne-of_abuse'éf_b?ocesé
and a court’s power fo.stay'proceedings in ‘he context of enfrap— '
- ment was considered in R. v. Sang (406). While. abuse or process

was'nof argued, the Court of Appeal c!!uded to it as fql?ows:

First, a trial judge has not and imust

net appear to have any respons:bdl:ty

for prosecution. Second, a trial judge

chas no power to refuse to allow a
prosecutjon to proceed merely because he .
considers that as a matter of pelicy that
prosecution ought not to have been brought.
Authority binding .on this court for these
two prepesitions will be ‘found in Connelly
v. Director of Public Prosecutions and in
Director of Public Praosecutions v. Hunphrys.'
fe do not think it hecessary tgo give
SPeCIrIC reféremces fo the many passages in -
the various speeches in' these two cases
where these propos:frons are Stated.

Third, a trial judge may have power to stop -
a prosecution if it amounts to an abuse of
the process of the court and is oppressive

and vexatious. e say "may have" because ,
this was the view of Lord Salmon and of Lord
Edmund~Davies in Director of.Public Prosecu-—
tions v. Humphrys. Viscount Dilthorne thought
otherwise and there is no binding decision

.of a majority of their Lordships on this po:nt.
‘It has not been argued before us in the
present appeals that if the present prosecu-

. tion were allowed to proceed It would amount
to an abuse of the process of the courf.(407f

In the fnsfanf_case however, the Court found no oppression.
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L1683,

Roskill L.J., referring to defence counsel's contention

-

a dfsqretionary power to exclude unfairly

)

obtained evidence, stated:

If, howéver, there is.a residual discretion
of the Kind contendéed for, it can, we think,
only be where the actions of the prosecution
amount to an abuse of the process of the
court and are oppressive [n that sense. All
courts have an.inherent. jurisdiction to
protect their process against abuse from
any quarter. But in the instant case and -

.in the cases cited, ‘the evidence led or sought.

to be led fell very far short of being oppres-
sive in that sense. (408 '

the House of Lords, Lord Scarman stated:

The role of the judge is confined to the
Fforensic process. . He &ontrols rieither the
pol fce nor the prosecuting authority. He
neither "Initiates nor §tifles a prosecution.
Save in.-the very rare situation, which is not
this case, of an abuse of the process of the
court (against which every court is in duty

‘bound. to protect itself), the judge is

concerned. only with the conduct of the
trial. . The Judges' Rules, for example, are
not a judicial controf of police interroga-
tion, but notice that, Jif:certain steps are
not taken, certain evidence, otherwise admis-
sible, may be excluded at the trial. The
Jjudge!s control of.the criminal process

‘begins and ends with trial,.though his _
"influence may extend beyond its beginning .

and conclusion. [t follows that the prosecu-

tion has rights, which the judge may not

override. 'The.right to prosecute and the

right to lead admissible evidence in

support of jts case are not subjest to

Jjudicial control/. OFf course when the prosecu-

tor reaches court he begomes subject to the
directions as to the conduct of the tridl by

the judge, whose duty it then is-to see that

the accused has a fair trial acgording to law. (409

1Y
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His Lordshrp genera!!y rest#:cted the court's funct:on
to .the conduct of the tr:a! w:th no power over the :nvest:gatory
stages (410) or the decision fo prosecute. In reaching this

conclusion, Lord Scarman outlined the Iimits of Jjudicial power

as rollows:

The accused is %o be tried according to
law. The law,'nof the judge! s discretion,
determines what is admissible evidence.
The law, not the judge, determines what
defences are available to the accused.
It is the law that, subject to certain
recognfsed exceptions, evidence which is
refevant is adn:ssrbie. [t /s the law
that there is no defence of entrapment.
The judge may not use his discretion to
. prevent a prosecution befng brought merely
because he disapproves of the way in
which legally ddmissible evidence has been
cbtained. The judge may not by the exercise
of his discretion to exclude admissible
ewidence secure to the acused the benefit
of a defence unknown to the law. Judges are
not responsible for the bringing or abanddon-
ment of prosecutions; nor have they the right
to ad judicate in a way which fndfregjil;ﬁfgfps
the functions of the leg:s/agure er jury. For
/egrsiat:on would be peeded to introduce a
defence of entrapment: and, if it were to
‘be introduced, it would be for the Jjury to
decide whether in the particlar case erffect
should be given to it. (uri)

Although the evidence in Sang did not appear to amount
to a clear entrapment situation, the above comments reflect a
Jjudicial reluétaqoe, in the absence of legislation, to either
establish a substantive defence of Qgtrapment or to extend the
inherent discretion of the court (by staying proceedings Oﬁ
excluding evidence) fto ;ntrapmenf éases. One might conclude the?

that the doctrine of abuse of process though Firmly established
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in England, does not encompass entrapment.

The doctrine of abuse of process has been-directly

considered by the Supreme Court of Canada on two occasions.

S In R. v. Osborn (%127, the accused had been previously

acquitted df a charée of having in his posseés}on seven cheques
and other ;rffinés that were adoeted and fntended to be ugéd v

to commit forgery. The Crown, arfter an unsuccessful appeal, Lo
éharged‘tﬁe accused with uohspiring with a persén or gdersons

unknown to commit the indictable offence of uttering the same

seven forged cheques, the subject matter of "the previous. charge.

The accused was convicted butr the conviction was
: -

quashed and a verdict of acquittal entered by the Ontario Court
of Appeal. Jessup J.A., who delivered the judgement of the-
Court, held that every court, regardless of whether [t exercises

civil or criminal jurisdiction, has inherent discretionary

-

power to prevent an abuse of its own process through oppressive
or vexatious proceedings. His Lordship found that the long

gela coupled with the Crown's intervening appeal resulted in
Y X h _

-

unjust oppressiveness from the second indictment. In his view,
the trial _judge would have properly exercised his jurisdiction

by staying the proceedings.

On a Crown appeal to the Supreme Court of Canacda,

Hall J., with whom Ritchie and Spence g, concurred, held that

there was no evidence of oppression in this case as much of the

- -
-
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de!ay was attributable to the accused. "Accordingly, he‘st&ted
that the quest:on of whether or not the Court has Jur:sdfctfon
to fntervene to. prevent an aqbuse of its process did not have to
be decided. Pigeon J., with whom Martland and Judson JJ. con-
curred, did not cons}der it unfa:n or oppressive where, as a
result of an error committed either in a trial or in the.!ayfng
of a charge, an accused undergoes repeated trials on the same‘

charge. - . -
His Lordship added, however:

I can see no -legal basis for holding .
that criminal remedies are subject to
the rule that they are to be refused
whenever in its discretion, a Court y
considers the prosecution oppressive. (1:13)

»

Three members of the Court therefore, would rule out
court’s power to stay oppressive proceedings in the Canadian
criminal process. Fauteux C.J.C., who could have Fformed a

S
majority on this issue, merely agreed that the appeal should be
allowed without any reasons. Jhus, while the Court unanimous!y
allowed the appeal and restored the conviction- there being no

oppression - no clear guidance on the doctrine of abuse of

process emerged.

ffore recentiy, the Suprtme Court of Canada confronted

the issue in Rourke v. The Queen (4l4). The accused was charged
with kidnapping and robbery alleged to have taken place in [97].

However, he was not arrested until approximately 1% years reoter

a

[ %



e .167. . -

-a!though he: had throughout that time [ived openly in the .
community. Evzdence was g:ven by affidavit that the resultrng

delay had prejudiced.%he_acﬁuseq in obtaining yftnesse; crucial

to his defence. - - . ’

- -

-
-

At the opening of.-his trial in County Court the

*
_—

e} ¥R

accused moved to have the proceedings stayed as an abuse of
the court's process. This motion was granted, the court holding

that.to do otherwise "would bé a denial of the right of the -

rt

accused to-a fair hearing in accordance with the principles

of fundamental -justice” (415}, An app!ication by the Crown to
: Jag

the Brjtish Co!unb:a Suprene Court ‘or a writ of mandamus was

alse d:sm:ssed. & “

An-gpbegl by the Crown t9 the BF!LISh Co!unb;a Court )
3 . -
of Appeai was al!owed and a writ of mandamus fssued requiring !

. . . . b
~

_the Coun;y Courf Judge to proceed to the trial of Lhe-Jnd;thent.

The Coarf;held fhat trqu judges of all courts of competent

. v

jurfsdicfion have an fnherent JUF!Sd!CLJOH t6 stay proceedings’

for an abuse of the court's, process. Howgver, it waé'furthgr_‘-

\
held LhaL the tr:af Judgeffn thfs case was -not JUSLIFIEd in

Sfaying Lhe proceedvngs asrahe a/leged 0ppress;on Was . due to

-

matfers which arose prror to prosecucfon, fha« :s in Lhe.;nvestf—"' \

4
ga;ory sfages, and was not due to the nature of the proceed:ngs

- - -

or the manner in Which they were conducted b the.prosecufion.
. ! / Y Rr

- . Mcintyre J.A., as he then was (4f§); who del ivered

“the judgement of the Court, Stated:.

. : ' . ’ v B ' T . .
‘- - - . 3 hd . Vd
T . ~ ’ . . ., B
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And further:

uas dfsmfssed.

Hartland, Ritchie, Beetz and.dée Grandpré JJ. cpncurred,

tions must

‘'of ‘process,

.-[68- -

I adopt the viéw, then, that a trial
Judge has an inherent_ jur.isdiction to
protect the process of the Court from

abuse by oppressive conduct on the part
¢f the prosecuf:on. It is a power which

must be used spar:ngly and only in the
clearest case and in my view is not a

power [imited to superior Courts. The.
need to protect the process will be as

‘great in Court$ of inferior or.limited

Jurisdiction as in superior Courts ...

It must bé- renenbered that the traditions

(417 )

of the common law have always dictated free
access to the Courts by private l:ffgants,
those charged with crime, and the Crown.. )
In the exercise of discretionary power of. the
nature here under discussion the Courts must.
not be allowed to becone in addition to Judges
of fhe cases presenfed to them, Judges of

what cases shall be permitted to come to

them. The discretion to stay is one which
should. be exercised in only the most wunusual
cases and the case will be a rare one.indeed

where its use can be justified.

~—

(u18)

-

An appeal by the accused to the Suprene Court of Canada

‘be

In a maJor{ty oprnron,fPfgeon J.,'Wlfh

whom

etafed'thatﬂ

‘he could Aot f?nd‘hany'que in our .criminal law that, p}osecu4

:nst:Luted pronpf!y and Ought nof to be pern:tfed

caused'prejudfce to the accused” (%#19). 0n the issue

His Lordship.comﬁehfed as'fol}owe:ﬁ

-

.o

_—

to. be. proceeded w:;h ff a delay in rnstftuting fhem mgy have -

.of-abusé

,//’ I have to. d;sagree u;fh fhe view expressed

by Mcintyre, ‘J.A., that. there could be |

rfactual . situations giving to a trial Judge i"

-
-

'd:scretron to stay proceedrngs for delay.
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For the reasons [ gave inlﬁf,v. Osborn
eves, [ cannot admit of any general
discretionary power in Courts of c¢riminal
Jur:sd:ct:on to stay proceedings regu-
Iar!y instituted because the prosecution -
is cons:dered oppress:ve. (420)

- 'y A L] . ~

“And -Ffurther: °

‘ In my view, the absence of any provision
\\\ " in the Criminal Code contemplating the

staying 'of an indictment by a trial Judge

er an appeal from such decision is a strong
‘indication against the existence of any /
power to grant such stay.

» !

(gar) = .

In a separafe concurring judgement, Lask:n c.J. C.,

witﬁ whom gudson, Spence and Dickson JJ. concurred agreed but

.

for dirfferent reasons than the Court of Appeal, that mandamus

_uJled Tie fo compel fh’e County Cou}'t me_fo pf‘_oceed with the
.%rfal. On the iésue ef &bu&e of procéss. the Chfef Juerce he!d
thaf a cr;nfnal courf has the power to sfay proceedrngs on the

;basrs of.abuse-of process a!fhough‘he concluded that the facts

in this case did not support the exercife‘of the power.
Hfs'Lordshfp stated:

Apart from the generalrfy of support for

‘the, propos:tron that a criminal Court may . )
sTay proceedings which are an abuse ‘of
.protess-or oppressive and vexatious and .
that, in the view at least of Lord Edmund- -
Davies which in (sic) the view I hold,

the power may be invoked by every Court

) . having criminail jurisdicfion (such Courts
Sy o being presided over in Canada generally
by persons qualified as lawyers), neither
_ Connelly nor Humphrys are (sic) of direct .
s assistance in the present case. They do,
 however, underi!ine, as. /. would myself, that
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' the power to prevent abuse of process is A
one of special application and its exercise
cannaot be a random one. (122) .

a=

- "Much of what was_éqfd in" Osborn and Rourke was obiter

_ag'fhe divisions of the Supreme Court of Canada found no oppres-
sion to justify a stay of. proceedings, assuming the doctr?né or
abuse of process exi&ted. Theée two decisTions mfbht.appear to
abblish.the do&tkine'of abuse of process'fn all possible situations.
on a.strict application of the rules of-sfare decisis however, tﬁe
rea§on; for judgement of ﬁigeon J. in both casés, but bart?cu{ar!y
Rourke - inlview of their potential'imbacf—in d mqjorify judéement
—.should'éé'limfted_fo-tﬁe d?épcsftfons ;%lthe precise‘factual_‘
ééttings before thé Couft:(423). Moreover; Dickson J.,‘in_
delive?idg the unanimous judgement of the Supreme Court of

Canada, recently in R. v. Krannenburg (u424), alluded to the pos—

sibi!ity oFf abuse of proéeSS'Where the Crown lays a second
}nformarion arter jurisdibtion‘has been lost over the ffrsf
informatioé. As a result of the uncertainty in this érea of thé
!qw,.confuéion.hds been evident in Prov}ncfaf Courts of Appeal

which have grappled with the scope and appliﬁbtfon'of the doctrine
(425).

4

There appeafspig/ae a distinction in abuse of proces%

cases between the nature.and conduct of the proceedings, and -

- .
i

executive action leading to the change (426). The fokber relates
te situations where there is a defect in the charge or in its

proper institution; or to the manner in which the prosecution

LI
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has been'cbnducteé;' In these cuses the court's power to stay.

‘would proper!y be exerc:sed ir at a!l,_before arraignment (92?).

The !atter relates to srtuat:ons involving improper. actions by

»

the.po}rce at the fnvestrgatory stdges before any Iegal pro-
-ceedings ‘are commenced. If the court’s power 1o stay were to be
exercised in these cases, :t would have to be after ev:dence has

. been heard at trial, Since any ;mpropr:ety would not be_regd:!y.

apparent (428).

- Except for §gﬂg-(&é9} and Rourke (430), alf of the
above decisions deal with }he_ﬁrocedqral'prépriety of - the
fnstitution oflchérges agaiﬁsf an accused. ‘45 noted in Part ¥,
the &bctrihe\gf'abusé oflprgcess h;s ajso[been‘confended, ia_

Canada, to extend to stagés prior to.the launching of &

. -

prosecution. The‘courfg have considered whether or not police
conduct operating unfairly against an accused in the investiga-
tory stages, and ratified by the Crown by the fact of a prose-

cution, constitutes entrapment, thereby triggering the rem&dy to
stay proceedings.

In R. v. QOrmerod (431), Laskin J.A., as he then was,.

considered abuse of process as a basis for the defence of '’

entrapment, as rfollows:

To upho!d the derence, which goes not
. to the issue of whether the crime has
been committed but to the issue .of
. whether the methods employed by the po!;ce
- I should be tolerated; .it would be necessary,
for the Courts to exercise a dispensing
. jurisdiction in respect of the administration

- e gy
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of the criminal law. There is no

- . statutory warrant for such a jurisdic-
tion, but that does not mean that a Court

"is power!ess to prevent abuses, be they
abuses in the lodging of the prosecut;on
itself or in the establishment of the
foundat:on for the prosecut:on. (u32)

-

-~

" As an exémp!e of the power to stay_an [ndictment, His
“Lordshrp referred to the Cntario Court of Appeal decrs:on {n

. Reowv. Osborn (x33), a!though he recogpfzed the factua! !:n;ts
of that case.‘ Since the* facts ié Ormerod 8id not suppdrt

'en%rapment conSJderatron of an overr:d:ng Jud:c:al d;scret:on

e
-

to stay a prosecut:on because ef po!/ce compi:c:ty in the events

which led to it, vas ?eft open unt:! an occas:on when square!y

fai;gdf ~ : S - ) ' .

In R. v. Shipley (434}, Mchndrew. Co. ct. J., (Ont{)

while citidg Ormerod, relied upon‘Conneliy V. D:rector of

Pub!:c Prosecutrons (4355 and the Ontario Court of Appeaig"* i
‘dec13:on ;n 0sborn as support for his ru!rng that he had .an
[nherehf'Jur;sdjct:oq to sfay proceedings wpon fach giving rise
. to entrap&gnf. As a resuft of eﬁtrapmént, procee&ingS'yere
ordered stayed, His Honour befhglof tﬁe view that "it would
be ;nfafr_to this accused, and bépressive and an abuse of the
process of the CEurt, to pqrmit-%his prosecution to continue"
(436). His Honour did not -consider, ﬁowéver, the basis,for any .

. - S e
analogy between the different Factual settings in Osborn and

Shipley.

In R. v. Chernecki (437), the authority of Qrmerod and

’
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consequently, Shipley, as support for abuse of process, was

restricted in view of the reversal by the Supreme Court of

Canada of the Ontario Couct;of‘Apbea! decision in QOsborn, which

was relied upon in both cases. However, as mentioned earlier,

Osborn - an&-Rourke_(438j - must be restricted tb their own.
facts'whfch do not covgr entrapment situations.: Therefore,
al%ho&gh not binding, Ormerod .and Shipley remain as persuasive

N

authority for éncompassing entrapment wf?hin the principles of

-

abuse of process. .

Shipley was cited in R. v. MacDohald (¢39);-however‘

 Selbie Prov. J. (8.C.) differed, holding that entrapment is a

matter of fact and not of [aw. Since.entrapmehf was found to

.arisé on the facts - the court applied-the test in Ormerod: -

»

the ‘accused was accordingly acquitted.

Although entrapment was found to be unsupported by

the facts in R. v. Bdnnar (440}, the Nova - Scotia Supreme Court

Aépeal Division held, in cbiter dicta, that if qrtrapmehr were

establisqad there would be an abuse of process and the proper

course would be to st&y proceedings or discharge the accused.

Macdonald J.A., speaking for the Court, stated:

I am of the opinion that proceedings

o shou!qxje stayed or the accused dis- .

‘ charged if it is clear that the accused
did not have a prior intention or pre--
disposition to commit the offence with
which he is charged but committed-it only
because the conducf_of'fhe-aaenf provocdteur

————tad gy
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.was. (as Laskin, J.A., said in R. v. :
. " Qrmond, (sic) ...): such caidculating,(sic)
- inveigling and persistent importuning
as.wvent beyond ordinary solicitation.
dn such a sdtuation there is an abuse of
the process: of the Court and something
that is contrary to- public policy. Indeed,
such conduct by an agent provocateur strikes.
. at the very foundation of the 'system and
' L administration.of criminal justice in a
(j .free and democratic society and just can-
‘not be perm/tted or-condoned.

-2

(uu!)‘

‘Two subsequent dec;srons reJected abuse of process as

1

' a legai basis for a defence or. entrapnent (#42) o -

~

s

.ﬂ * In R. v. Haukness (243) Crdnin'PFov: J. (B.C. )'hefd'

that fhe defence of enfrapment does nof rest on the, doctr;ne of

Y LY
-

_ﬁbqse of process of the court,. the—!aftgr ‘being concerned with
”progedura{ ﬁattérs in the‘éouf$é of a crjminal proceeding aqd.
not Jﬁréétly.kith Mthe misuse oé an abuse or miscohduct on the
part of theﬂpq!fce‘in Fheiinvestigaf}on orithe ;nforceménf orf

the criginal law™ - T4uw). His Honour applied a substantive

gefence of enfnapment'and'acguitted.the accused.

'In R. v. .Sabloff (uk5), Greenberg J. of tHe Quebet

Superior Court felt himsélf bound-by the Supreme Court of Canada

decision in Rourke v. The Queen (446) and. accordingly denied a
'mpfion to stay proceedings claiming abuse of process as a
result of entrapment. .Although His-Lordshfp refused to withdraw

the -case fronm tbe jury and stay proceedfngs, he submitted the

issue of -entrapment to the jury as a substantive defence.

A different approach. to abuse of process was argued - in

&
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.

R. v. Ridge (u447), . where. it vas submitted to the Br:trsh Co!umb:a
“.Court of Appeal that abuse of process can be ra:sed as a sub-

stant:ve defence and left to the, Jury for :ts cons;derQTJOn, The

.Court uas not persuaded that abuse of process can be fteft to. fhe

‘jury ‘as a suq§tant1éf defence but even aqsum;ng\:t was available,

as. a matter of law, it was not found to arise.on the evidence.

iThe entrapment cases decided by tﬁq Supreme Court of

Canada have neitheh~definftjve!y‘accepted nor rejected a defence

-of~entrapmeht,and the existence of the dodtrine of abuse of

process as a legal basis -‘to entrapment has met the same.uncectain

In Ro v. Kirzner‘(gke), Laskin C.J.C., in a minority

concurfing”judgement,_!eft open'the question whether the apprOprféte

way to deal with entrapment is by a‘stay of proceedings. The

Chief Justice however, "acknowledged that the matter' was con- ’

~. : N e s IR
sJidered by the Court "in another context" 'in Rourke v. The Queen

-

(i49), iqp!yiné fherefdre that that decfsiop dfd'an.foreclosé

the issue. The héjogity jddgement did d&t address fhé question.
Siéﬁlar[},_jn Amafo‘v..TBé'Queén (#50),.fh§ fudgements

constftutfhg a majo?i{} of the Court dfd-nof raise abuse of

process as a résu!t ef ehfrapnent, buf s:npfy found that enfrap—

v

ment did not arise on fhe facts (451) oF part;cu!ar s:gn;f:cance'

however, is the dfssentfng Judgement of Estey J., concurred in by

Laskin C.J.C. (452) Mc!ntyre and Laner JJ. Estey U. held that.

the successful gppl:cqfvon'of rhe-docrriné of entrapment resuirs
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in the exercise

“ iy

in the staying of ‘the prosecution, the court,

of its’inhergnt powers, withholding its processes from the

prosecution on the basis that such would bring the administra-
‘tion of justice into disrepute. ’

His Lordship held that the Supreme Court decisions
The Queen (usu) must be

T of R. v. Osborn (453) and - Rourke V..

'caken as standing on the:r own racts and Jessup J. A. s observa;

T ‘ - tions on abuse  oF process in the Ontario Court of Appeal dec:s:on

in Osborn were consrdered LO have renained intacdt. Estey J.

d:st:ngu;shed Anato fron other cases such as Rourke as the fssue

“in Amato nelafed to the case where B

-

the executive action leading to the
" chargé and its prosecution is offensive 10
The principles on which the administra-
tion of justjce is conducted by the courts. (455)

the police have gdne beyond mefeicrime detection and the crime

has been designed and. committed by the state itself. The issue,

ft.was held,

is not the discipline of the prosecution
but the avoidange of the improper invocation
by the State orf the Jud;c:al process and
its powers in circumstances where the accused
- has been ensngred by the police force in
" order'to bring about an offence which he

cwill be prosecuted. (#56) .

‘). . '
the Court as

T oEstey . concluded on the facts before

fo!lows:

" The dissenting opinion.saw the.need for a defence where '

S e bun
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The cumulative effect of such a del iber-

“ately launched enterprise by the po!:ce;\ .
would. in my view tin all- the circdmstances" ’
be viewed in the community as shocking and
-outrageous, and such conduct is clearfy
contrary to the proper principles upon which
Jjustice must be done by the courts. (457 )

Accordingly, he would have directed a stay of prosecution.

-

_ . - ' - "
Entrapment considered as an abuse of process of the
court, closely paralilels the Amer?cgn objective approach (u58)
‘and shifts the focus of disputé to the éondgcf of the police
rather -thanm ‘the predfs}o;itioh'of the aqcuéed, thus the remé&y
to stay proceedings rather than acquit the aégused. Moreover,
the'szue,won this bésis, would .more éropeﬁly bé a matter o?
law for the cour{ a?one to decide, hence the factual bases
would not bé submitte& fo the jury. o

Estéy J.~rémarked, as Ffollows, in his dissenring'
Jjudgement in Amato: |
The realization of an abuse of the
Judicial branch is a question essentially
of law or law and political science and

one not by its nature ordinarily assigned
to the jury component of the trial court-~

roon. (459)

The mattef of the burden of proof to be placed on fhe defence

~

is less clear (460).

The docfrine of abuse of process fsAbased on.a public policy



.

. [78.

rationale (461) wifh different considerations frqm<:pers$pal
defence —‘concerned with the subjective gui!t of the accused -
which excusés or, justifies the cthissfon‘of an offence (#62)f The
déptrfne aims to preserve the purity and integrity of the ‘
cfimfnai justice system.by émpoweriné éourts to withhold their .
progesse$ from injustices such as disreputable police conduct.

. a
It further aims to deter police .misconduct in the investigation

-

and detection of crime.
h ‘ ‘

\According!y, the propriéty of police conduct would be
measured by requirenents of jgstice and fairness and by its
probable erfect up&n.a. hypofhetfcgi person. 43'§£:Efg7t, the
courts would not consummate a wrong and.po?ice practiéé; wéu!d
be expected to adhere fo_deve!pped.standards of propriety and be
ﬁppliediconsistentfy to al{ persons; the crimina!!y—inc[}ned and
the innocent-minded alike. In this manner, the doctridé'of abuse

of process ig hoped to uphola pub?ic réspect_for, and confidence’

in, the administration of criminal justice. .

Courts across Canada will probably continue to view‘
inconsistently, abuse of ﬁrocé;s_in the form of.entrapmenf {u63).
Hence, there will be no uﬁiformf}y of application of the doctrfne
&nfil'fts existence, scobe and a;piication are definitively

- settled by ourthighest Court (&464).
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Chapter Il

'Tﬁb Common Law Defences

Section 7(3) of the Criminal Code gives an accused

the benefit of common law defences that are not expressed in

The Criminal Code.

Lrs

© Section 7(3) reacds:

r

Every rule and principle of the common
law that renders any circumstance a
justification or excuse for an act or a
defence to a charge continues in force
and applies in respect of proceedings for
an-offence under this Act or any other Act
of the PRParl iamermt of Canada, except in so
far as they are.altered by or are /[ncon-
sistent with this Act or any gther Act of
the Parliament of Canacda. o

The Supreme Court of Canada,rgn interpreting this

provision, has adverted to common law cetences of due diligence

(465), duress (466), necessity (467) and res judicata (4G8).

.As well, The Court has extended the plea of autrefois acquit to

summary conviction proceedings (46%), and ruled that there could

be no conspiracy between husband and wife (470).

In the case -of entrapment, as in the case of due

diligence, duress or necessity, the offence is, in fact,

~

committed, but, pursuant to section 7{(3), the accused is absolved
as a reéu!f of. circumstances which justify or extuse his‘fgnduct-

(471). o -

I

o

e



- L1800,

In 1913, Russel J., of the Nova Scotia_éupreme Court,

‘-Appea! Divfsion, referring to s.!6 (.now Z(3)) of the Criminal
) . v &
Code, st§§ed: -

_ ! ,seriously doubdt whether this provision :
. * was intended to affect in any way the B .
constructiom of the_ terms used in the
definition-of the crime. I think it was
rather intended to give a defendant the
benef it of some common law excuse.or
derence when all the conditions constituting )
the crime as defined in the statute were
present. (4?2) ‘

The question arises whether despite proof of the actus-

. ] ~ .
reus and mens rea, an. entrapped accused shogld nevertheless be

- '

exonerated in this manner. Or, should he be\ held accountable

for an offence cesigned and committed by law enforcement agtborftfesﬁ?

h

\

By virtue of section 7(3), common law rules may,b&x

invoked=by the defence if they are neffher,aftgred by, nor
inconsistent with, federal legislation. It cannot escape notice

though that the common Jaw'fs derived from England and there,
the defence of enfrapmen% has belen categorically rejected by~

[ 3

the House of Lords. Ho%gvér, nglish decisions, although
persuasive - especially those rendered by the House of Lords -

do not bind Canadian courts. . -

,

In addition to preserving exéstiﬁé common |aw
B v' . . p
defences, application of sagtion 7(3) leaves room for a creative

v

role for fhe courts. The courts must apply the crﬂm{nal faw
) . ' .

to modern socf:?ég conditions. In order to accomplish this, -
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sect;on 7(3) must be regarded as evolv;ng with chang:qg cond:-_
1tfons in the conmunrty (473) Po!:ce crime detect:on metbods

aimed at protect:on of the pudi:c vary wrth chang:ng cond:t:ons

-

in the commun:tyh. The coucts therefore, nust keep abreast of.

o b=
—

these changes by recognrz:ng the need for these nethods, but

al so by ensarvng that Jnd:v:dua!.rights are safeguarded and by

adapgrng *he cr;mrna! law as a result. In th;s nanner, the. ~ L

'“_oalance to be struck berween CONpeffng ;nterests TE proper!y

-

L. g¢justed. T - CLT

.Supporf for thié_?ie#~dffseé%fon 7(3)“ean be fodnd

- R,

in ghe Report of the Royaf. Conn:ssroners on The Draft Code -

'of 1879, 5. 19 (474) in wh/ch the comn:ssroners expla:ned rhe.

e

fncquIOn of sechon 't (now 7(3)) as offem;:

. e L

e : But. whr!sf we exc[ude ‘ron the category of

'.,‘ ) - :ndfctab!e offences: any culpab!enact on~f;f:hhr

omission not provided. for by this or some
- other Act -of Pariiament, there is another -
" branch-of the unwritten taw which. intro-
R duceS'd:fferenL cons;derat;ons, némely, .
the pr:nc;pfes which declare what clrcum—j;
'-\“”stances amount to a Jusfff:cafron or excuse
o for do:ng that which would-be. otherwise -
a cr:me, or at least would alter the- quality
of- the crime. In the cases oft ordinary )
occurrence, the dec:srons of "the Courts and
_Lhe opinions of great lawyers-.enable us to-*
. Say how the princigles’ of ‘the law are Yo be
.~ applied. And so far fhe unwritten faw .may.
: be digested without extreme dfffrcuity anc'
o with pracfrca! advantage, and so far also
Te jf may be settied and rendered certa:n.;‘

. .- P L., L.
- - - . - &

In our opfn:on the pr;nc:p!es of the common
law on. such subjects, when r:ght!y under--
.stood, are fourided on sense-and justice.

There are .a few po:nts on wh:ch we . venture



to suggest a!terat:ons, wh:ch we sha!! B
_ .- afterwards state in detail.  At. present j., -
we desire to state that inour opinion-it . = T
L. . is, if not.absolutely impossible,"at . meLL
oo ' Jeast not pract:cab!e,'to Fforesee all the
various combinations, of circumstances
which.may happen, but which are of so.
“unfrequent occurrence tna‘ they have nof
' ‘hitherto been the .subject of judicial =
BT 'con51derat:on, although they might. constr—
o .- tute a justification or excuse,.an¢ 10 use-
language sat’ once SO prec:se and cltear and :
comprehensive- as to include. arl! caseés *haL
", ought to be--included, and not to include *
any=cdsé that oughtﬁto se-exc!uded;n ’

4

nHVe rave aiready expressed our op:nron *haL .
it is on the whole exped:ent that ne c¢crimes . -
©.. . not specified in the Draft.Code. should be '
o 2 a7 -punished, though in consequence ‘some quilty’ -
. ~... 7 persons may. thus escapg pun:sbnen;.“ But~ o~
F.. o . :we.do.not think it-desirable ‘that, if a - .
S _ _‘”parkfcular combination df circumstances = .-
RET .arises of so unusual a.character that the
D N+ law has never been decided with. referencé _ Ce -
Lo “‘QE- _to [t; thére should be any 'risk of a code T T -
! L ibeingrso framed as 'to deprrve an accused- L7
... person of a ‘defence-to which.the common - law ,

: .en‘t‘f'tl'esﬂhfn . and that- it might become the . ..
duty of the judge- ta-dirget the Jury. that- they
nust find "him guflty, although the rfacts :

oL proved did. show that  he. had.a defence-on fhe

L. . _.merits, and would have an undoub%ed claim to- -
. - . - be parconed by the Crown.- /hile, therefore, .
oL - ... - -~ digesting and declaring the law_ as applicablé.

' o to the ord:nary cases; we think that the common,
- law so far as. it affords a deJence shou!d be

o preserved in all cases not expressfy prov:dad*

. .- for. This e have endeavoured to do by Sectron e
SULE R l9 "of the Drart Code.-(475) . ] . o

-

- in the confexL of’a defence of’ent?apmenf, sectioh 2T3)

has been‘x rpreted by members of the Supreme Court of ”anada.

-' - . .
A e e

In a mihority concurring opinioh in R. v. Kirzner: .

(476);'Laskfn“cud.c. dia not find-entrapment onwfhe'fécrs,

- ) '( —
however, wrfh respec; to a ¢wtent:a{ defence of enLrapment

-

PRI SN A JIC S R S SO Bl e
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L proceedrngs.

‘!8:3__-: | ) 2 | .

There are: good reasons .for Ieav:ng the,
.H,quest:on open.-,!ndeed if.that position
.. is based on a static view of s. 7(3) of the
. Crimiral Code [ flnd it unacceptable. !
“do not think that s. ?(3) should be regarded
as.having .frozen the power of the-Courts to

enlarge the content of the common law by way’

Cof. recognizing new defences, as-they may. tn:nk'

“proper according to c:rcumstances that they

'-Aconsrder may call- for - further ‘control of -

pro&ecufor:a! behav:our or.of" Jud:c:a!_
(u??) '

Aluhough Estey J. L:n hfs dfssentfng Judgenenf-in'

“VAHd%d vl.The Queen (478) based %he defence or enfrapment on

%;doctr:ne oF

His. Lordsh:p sgaced.,f."

A

'e_*he docfr:ne of abuse of process, he be!d thaf "the roots of

A -

If ‘here be nd defence 04_gn¢rapment
available. ‘to the accueed in the, c:rcum—
stances of this appea! rt canno¢ ‘be of .
s;atufory origin fer it is'not to be:

‘}ﬁfound in the:Criminal. Code. If a 'defenie .
_arises in fhe common [law. .can only Find -

its fway” into: the-courts. fhrough s. 7(3) -

‘of the Code .... - This. provision, in turn
onty. supports the app!:catfon of such a .

derence iT s-s.” (3) has a continuing
prospecczve chardcter -when- properfy con- .
strued-..u. The: convenf;ona! view has Lo

. been that the common law:is always speak:ng‘-,

- Somé - theories. hoLd.Lhaf itis a process of -
ndrsccvery, others of evo!utron., ‘I/hatéver-:
‘it might be properly classified to be in )

.-Jur:sprudence it would take the c¢learest and

- most precrse fangudge in a statute which

,purpor‘s to rncorporatefheprfnc:p!es of

- common Iaw ‘to S0 construe.it as ‘to crystalf:ze

the. common’ iaw at the date:of ‘ehactment of the

principles’ wqufe be - Irm:ted to fhose wh;ch

the

entrapment are Lo.be foynd :n the conmon !uw"'(#79){

. statute. . If- so, the fnportatron ‘of common Iau_iﬁ
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. ; . . - - - . . . . -

. - had crysta!!lzed and developed prror fo~..‘:- o e
S - _the "effectivedate of the statute.” Section o T
- “7(3) .does not .emplay “such words.. It is. at . S
L 7o 7 most ambiguous, suscept:bte either To'the., S
T static view or «to the view that it makes - L
R > reférence to the’ ‘common: law as an- evolvrng, e T
- - . developing system. of rules. and pr:nc:ples.a
Wheére-a. statute might be read as displacing < ‘
T } the common faw the approprrate canon: of inter- .. g S
L TR .pretation is a preference for that construc— .- . . " %
IR e tion which preserves the.rule -of ‘common law A R
R vhere it can ne cons;sfenxiy with the . -, . R
- - . - statute. By angloyy the common. law -would ‘ :
- be a!!owed to develop defences not :nconsrs;ena, s .
. _— - with the” provisions bf the Code /f the construc—.  R
e Ttion adop;ed was prospect:ve....a DR e

- -

L Ap,o!ymg the! ordmary rule of consgructfon‘ e T
o 'Iwhere statutes ‘and” common [aw - nee% I.conclude - - )

that s.. 7(32}. s the authority for the courts .. . ‘

- .. 7 Cof criminal JurfsdchFOR to adopg, if appro-" A

LT priate in the' view of the court,.defemces- . :-. i

. tincluding -the defente of.entrapment.. The *.f SN ‘

T f‘ conponents of such a. defence and ‘he crfuerfa": SO

5 ffs applfcation ragise ogher issues. (480).' S .

e

-

;- - - -

A substanttve de,ence oj_engrapnen; based on section

7(3) would ba ra;sed affer a. p!ea of not gu:!ty andﬁihe remﬁdyﬁ"

Qf}cqurse; would be an acqu1 af. Such a de,ence wou?d, Ly Yts

Loe . . ;

nature, ‘be subJechve, focus:ng orr Lhe guflu or innocence’ of the

.accused rather than on any OVerr:d:ng concern fqrithe ef ect of

: un;aybqrxﬂpoffce.qonducU on;rhe fntegrrfy of LhejcrjminaJ ‘ j' SR

pfocéssesgj'gppﬂjdafTOh of " tis defence would presuppoée‘tﬁe,'

\ . . e e . X ) L .

commission of the offehce by’ the accused. LT

- L : -
.

The srgn:f;cann determ:natrcn or fact To be ‘made, nuch

- like the. Hmerfcan subJecffve approdch (usz) «wou{d,be whether'fbe

Lacgused'waa predrsppsedifo‘commf cr;mes of ghe nature charged

prfér:tb_ﬁnST{gdtfon by the police.. It fq unclear whgfher_tﬁe?'l
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-

-,depence.after pnpper :nstruotlons on the Jaw» ;e."

-t ot T ) : . N o . _ e L. . . ! . - . .

- ! . R - . . _‘

accused would shou!der a !egal or evrdent:ary burden of proof

Y Drww < e T

(uez) 7 In the forner case,kthe onus wou[d be by a preponderance

L3 e M

. of ev:dence (#83) whereas rn fhe !atter case, the defence wou!d

nere(y have to puts tﬁe defence :n resue,.upon ev:dence (ueu)._A'

‘!f:there 13 ev:dence cf entrapnent the tr:er cf fact wou!d then

be ca!!ed upon fo nake :nd:ngs of Fcct and apply then to the -

Lo e . . - -
" .

-

The Jury wou!d not be exc!uded on the

s e TSubjective’ test s;nce,’rf theFe was - ~ -

,,‘evrdence oF - entrapnent it would be For o ‘
© the’ jury: to determine if there was entrap- "' DI
- ment fn ‘fact and if there was predfspos:--" T
i o tion in. the accused. ThlS lS‘COﬂSISfenf .
. o w:th Canad:en practice :n reepect of ractual
o - jssués ip a trial with -a jury, which is to.
1imit’ the Judge to a.detérmination. of whether.

'”;e:'."'-j  3_ there Js evidence ‘to go to the Jury and ‘to.

leave it to the Ljury to act. on its view of
the evidence once thd. issue is .léf + to~ Lhen.

ju'.r“7r “In a recent case, R Sablcff (LB?),.Greenberg o2

-df he Quebec Superfor Cour;,,subn;tted a-subsgancfve defence o.

‘,./
“/

f‘entrapmeng go the dury fn a manner aons;sfenf w:th Lhe subJect:ve

:aest d:scussed above\h HIS Lcrdsh:p dfrecued fhe Jury,ghat on!y'

N Coe . .

I they conc!uded chaf the Croun had proved Lhe essenf:a!

B} J_meht His Lordsh:p asked,ghe Jufy to dec:de whether.

-

e!emengs of the offences charged were they to COﬂSIdeF the

-

de;ence ofr: entrapnenf Ufﬂh respect to ‘the defence of entrap—,

-

- 3 C e

‘Chief Justice.Laskin stated in R. v.' Kinzner.(485)i .



“'1fapp!:ed by Canad:an cffaf courks in'ﬁg V. vacDona!d (489),

R (a) the present accused was prev:ously»_

. .“_7-'d:3posed and had a pre-existing intention
.. . to commit the crime of trafficking in

' C ‘f*narcotfcs, ‘and "the aqgent proveocateur. and
©.2’  the police undercover agént, by- ordinary

- “"'”SOIICItaTIOH, s;np!y prov:ded her with- the

‘opporfunrty or- occasion to dorso (as the -
. Crown , moufd have them be!reve) C C?
* - or-

. (b) - she was ‘not préviously so disposed
_ _ . 0. and*had no pre'exfsfing intention to.
‘e . - traffic in narcotiecs, byt was instigated
: ' - ‘and* induced into $o do:ng by the calculated:
" inveigling. and persistent importuning
effected by the agent provocateur (as the
o ”‘accused wouid fave them. belfeve)
L - R X e (*’488)

. ‘ <

Tl e %As in Sab!of a subsnant;ve defence oFf entrapment,

"al%hough not expressed‘to be. based on section 7(:), has been

- .o A

SRRV Haukness (490) and R R:ogev (»9!) In each case, the -

'e!enen;s o, the defence were consrdered a subJecL:ve fest
£

.‘appl:ed and Lhe.accused acqqufed. If /s subnrcted_thaL sectidn'f'

'?(3) musg be recogn:zed as the only authgr:ty:for the course of

 qqtuon aken by ‘these courts.

ﬁ‘cvours ”Iex;bfffty of the common /aw defences pursuant fo

?sgcfrgﬁ;?ﬁjﬁgzz Lhe Crrm:na! Gode (492) g on!y remains for‘
O

. the Court.t

n-the view or - he majorfgy, fhereby prOVJdJng an opportunfty

~or ‘an app!/caLfon or, ard a de:fnit;ve ru!rng on, a subsgtantive

A 1 . . -
f-def@ﬂce o"entrapnenf based on connon Iau pr:ncrp!es.

A WGJOFILy o; nembers of Lhe Supreme Courf of . Canada '

al u;fh a ‘acuual serfyng constituffng entrapment

i
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o Chapter II! f&wrk“! '

Tne Canad:an Charter of R:ahts and Freedona

SindeAApriiaj%,tFQBQ,;no study b?“any aspect of
. Canadian criminal

law is complete without considering. the

as.the Charter). 1 ..
. Tne Charter rs. conta:ned

in Part I‘
Const:tut:on Act 1982 whlch

Scnédu!é B of E%e
is rtse!f a schedu!e to a Un:ted
K:ngdon starute ent:f!ed the Canada Act !982 (493)

’

SECLIOH 2 of tne Canada Act !982 ternrnates the power

of the Un:Led Krngdom fo !eg:s!ate for Canada,':ncludqng-fufure
amendments_ao

the Const;inyon of Canada.

o

Sectton 52(2) of: the Const:tut:on Act . f982 st:pu!ates,
+ inter aJia

thaf the: Constrtur:on of Canada
CAct _is82.

rnc!udes fhe Canada
Tnenefore, the Charter forms parf of fhe Constrtutfon
of Canada. o .

Parf v of fhe Const:tutron Act !982 prov;des defa:led

Canad;an procedures For amend:ng the Const:tut:on of Canada.

These amendrng pracedures are far more. :nfr:cate and complex

than procedares for amendfng ordqnary legfs!affon.

In this manner, the Constitution of Canada;. including

thé‘cnarfer,-nas become an entrenched Canadian constitutional

Canad ian Charter of Riehts and Freedoms (hereinafter referred to

ce e
P
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H‘document and has a status ent:rely d:st:nct fron ord;nary Ieg:s—;l

!

[

1

:Iatfon. The Charter has tremendous potent:a! for appl:cat:on

in vorious c:rcumstanoes fn the adm:n;strat:on of CFIMIHGI Jusfrce

r

'and may acoommodate the "defenoe" of entrapnent. It :s fntended

_here to examrne the Cnarter as, a poss:b!e bas:s to cha!lenge

po!:ce entrapment dhd prov:de a renedy to an oggr:eyed person.

PR T TV TREE < F IR BB St £ o -

"fﬁi" .
A, Scope of the Charfer . . Tl oe

N - ; . " CoT T T s

B LT : - A '._. ER B . K ' . _ 1

\_ ' e e Application . . - e ] T " i

- .fThe Charrer, pufsaobf fo-eeofion 32; opplies,to dL1 :ﬁ
:**matters quhfn the au‘horfLy o ne Parlranent and governmenL L =
. ' St
'of Canada (:ncludrng a!l mat ters re!at:ng to the Yukon ferrfforylﬁi-?' :

ond*Norﬁpwest‘Terr:tor:es) und the !egrs!arure and governnent - i
ifo; each:probince.‘_:oe Cha;?eo does noL oo;er-neiatfonsfamong, ;

pepsons,'natural or corporate, in'tbefrfppfvote'orfpefoohol E

capaoff:es r494), but fs.d;rected_af”ffﬁéifog governmepto!.abuse].“

o; powef aod‘fawe thatifntepfere,oftﬁ peréooa]:n}opté“apd".l

Freedome..:‘ C i D “H a ¢tJ p p - ff'

Co T ‘ o e, Lo

| - Secf;on 32 spncrfica!!y }ocfodeslthe'legisld%ive o .

A ] - . . ;
:branch “of governnenf., The.term ”governmenf” wou!d appear to

2

Jnclude the executzve branch f.e. the entfre body of ﬁunctfoq¥_
arfes,byfwnich Ihe 3tate operates, e.qg. pof?ce, civil servants,
Iicensingiooords; etc} Of course, the enforcement provisions



AR . . . . s X S A s R

.a_ﬁyf L 37.189.';-‘_:yffjfﬂ'_;[_ﬁf:fﬂ
:_#ou{qi%ﬁén'&pplyito;tbé#e;fégfsjétfyé:ghd”exepytive bodies.. -

- .

- .\\_ -

tncludes courts or persons who exercrse JudJc:a! respons:b:!:t:es.

-._1\ -

A,
- Sect:ons i! and !4 prescr:be certa:n r:ghts and correspond:ng
”JudJC!aI dutwes fhat the Jud:c:ary is ob!:ged to d:scharge.

'f'The drff:culty arrses :n seek:ng remed:es pursuant to secffon 24

”:-rf -one of, fhose rrghfs were in ;nged by a court. ‘From al_
X . R .

JipdefICQ['erw,xff is unl:kely that a- renedy wou!d be rmpésedx“'

against an :nd:vrdual Judge, e. g. damages, however, a remedy

- N

"icould be obta:ned g}“quash:ng a. convrct:on (c95) -f

B . R . .
ot )

‘t:onal CharLer restra;ns the theory of Ieg:siaf:ve supremacy and

’

glputs certazn r:gnts and freedoms enunerated fn the Charter beyond

" the ordrnary reach of federa! and provrncral !egrs!atures and
f{governments wh:fe-af the same t:me prov:d:ng channefs for the'

en,orcenent of guaranteed r:ghts and freedons. T “"

In th;s May, the bodres to whfch the Charter appifes
are now subordfnate fo ff_qnd'any :nconsrstenc:es between them
fand the Charfer.wrlf be deferminéd by the‘counts; A;-q.resu!t,

" the courts acquire.d much expanded jurjsdictfon.té review legis-

!aLfve and adm:n:sfrafrve actrons n. ordér to. ensure thdr such o

_actrons conpiy w;th the Constftuf:cn of which fhe Charter is an
« . o . .

fntegra! parf.

It jS unc!ear however, whether the term "government" Fﬁ 

o Consrder;ng :fs app!rcar:on, thé edfrehéﬁéd'édnstftu;&-‘

N



.3. “Gudranteed Riahts and.Freedoms

Freedoms (496) "ﬂ;"; "

e

() the,fundamqptaL fréedoms set’

~ouf'in'sethon 2&

r

-

.o~ e . (2) ‘the democrat:c rrghts seg'oaf'jd
T © - in sect:ans 3 *hrough to 5- T

\(3)' the nob:lrty r:gnfs set out‘
in sect:on 6; - . .

o : -(4) the.. !egal rights set auf;fn5
) ‘-'sect:ons 7 through to LT S
T , _f. _‘(5) Lhe equaﬁffy r:ghts set.out:_
T - in. sectron !5 (497) :
e o ‘66).'*he Ianguage rrghfs Se& out in -

'2-sect:ons 18,

.rights set

P .Section 26 of

Lhrough to 92

Ce(7) nwnorfty !anguage educational
out in section 23,

the Charter states:

The guarantee in this Charter of
' -cerLaln rJghts and: freedoms shall not
be construed as deny;ng the éxistence

of any other .rights or Freedoms ‘that
ex:st :n Canada. _ - :

The Charter prov:des for the follawing. r:ghts and-

This section retaihs‘for everyoae in Cahadthhose.

'rfgn?s and”ffeedoms‘rhat éxisfed ;n Canada prror aa the proc!a-:-

[matfbn of the Charter although fhey are nof specrf:cally set

out in‘yhe Charrer..~8uch untncorporaned~r1ghcs and freedoms

continue to.exist in the same form and

as prior to thé enactment

of the Charter (498). however,

B

with the same remedies

singe

F R O B St

PYSRURRRY }
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LW

cconst:tut:onal guaranteq the enforcenent proy:s:ons of the

.Charter are not ava:lab!e to then (&99)._ If a r:ght or freedOm'

‘fn the. Charter has status in other-!egrsiat:on GS'we{I,tthen-the"'-i”

L] " ., . O .- -

l'-,aggrreved parfy nay seek a renedy under the Charter” fﬁfaddf?fpnﬂ~

5%0 remedres thaf !fe outs:de *he Charter1“

ance a res:dua! r:ght or freedom does not appear Taaf

‘have the same consf:tut:ona! protectron as do “the r:ghts and
freedons sef out in the Chanter,‘rt }s rmporfant to determ:ne
whefher a partfcuiar rrgh¢'br'%reédbm f85 of a resrdual nature
‘ﬁ4‘pur5uant to sect:on 26 or., whethe rei f;f;ts under a\part:cufar::

k4

'?secgfon:of fhe-Charter., ”:'?

Y

‘I..‘ .-\‘

Rrghts énd freedoms sef out-in fhefCh&nfeE.cdn-any:
be-modrfred or, repea!ed py const:tut:onal anendment un!ess a
!egrs!afure opfs out as. per seqfrun 33. ReSfduai rights and .
freedoms e?i#ffng.fn‘ﬁther-sfafdtés or co;mon daw, may be
nodff:ed or repea!ed at- any‘*;me by the iegfs!ature or by
. whafever power gave r:se to them. New non-Charter rrghts ahd'

freedomS\cou!d be creared in the same manner.

e

Mosf,of.TNeifights and freedbms_gugkanfeed by the
Charter existed pribr to rts enactmenf Jn other sfafutes such

as the Criminal Code (SOO) of. Canada and- fhe Canad;an Bill of_

Rights {501!) as well as in common !awf

s

The preamble to ‘the Canada.dct 1982 (502) States,” in

'these "o?her" or "res:dual" r:ghts and freedoms seem to have nq,‘



wroter

‘The preambie to the-Charter states:.

192,

|AND WHEREAS it is also desirable to . ...
“provide in the Conqtrtut:on of Canada :

for. the recognition aof certa;n fundamental
rights.and freedoms and . to mnake other anend-
nents to that Const:tut:on-

-

-

. hereas Canada is founded upon principles..

that recognize the suprenacy of God and
The ru!e of Iaw' .

with respect to the rule of law, Professor Dicey

LI

The frule of law", fastly, may be used

- as a formula for expressing -the.fact.-

that with uws the law of the constitution,

the rules which in foreign countries

naturally forp part of a constitutiond!l

code, are not the source but the-conse—; =

‘quence of the rights of ;nd:vfdudls, as

.defined and enforced by the Courts; that, -°

‘of its. servants; thus- the constitution is-
- the result of. the ordinary law of the-{and.’

in short,  the br:nc;ples of private law

“have with us béen by the dction of the

Courts and Par!:anent ‘'so extended as to
determine the position'ef the Crown and ¥

(503)

ThiS reasonfng supporLS a v;ew *hat nosf Charter

T

.‘rfghts and ‘reedoms are nof created by the Charaer but resu!L

- ment
fhan'the Chanter, Lhe.Canad:ah_BiII of Rights has been subject

from

to such . an

interpretation.

In’

r:ghts and freedoms;ex:sffng.:n Canadq pr:or tq‘the enacf;

of fhe enfrenched Char;er. A[fhough mdrdpq différenf!y-

Y

R. v. Burnshine (50u4), Martland J:'sfafed; AR

e LM o e g e e B e et




ﬁ.!93.

The Bill d!d not purport to define new

rights and” freedoms. What. it did was to -
declare their existence in a statutle,

and, further by sect:on 2, to protect them

from :nfrrngement by any federal statute. (505)

) G .
And further, arter not:ng that the Canad:an B:i! of Rights "by

'rts express wordfng .o dec!ared and contrnued existing r:ghts

and freedoms" (506), he added: o T

‘It was those existing rights and free-
doms -which were not to ‘be infringed by
. - any federal statute.  Section 2 did not
- T " ereate new rights. Its purpose was to

lprevent infringement of ex:sfing r:ghts. (507)

© This "rrozen conéepfé*‘théory has been criticized

(508) aﬁd_morebver,.rt‘has‘been contradicted by the Supreme

-';Courg-of Caﬁéda.which' pursuant té'fhé'banadiaﬁ gill .of Rights,

hds rendered Ieg:s!at:on nul! and void (509).. It would appear

that d:ffe;ences-Jn_ferm:no!ogy in. the Canddian 8ill.of Rights

andwfhe Charter wi!!_!fmvt'thé scope of this fheory.
, - . . 7

o ) . !

Courts however, will, at times, continue to view
rights and freedoms guaranteed by the Charter in a manner not’
inconsistent with their pre-eéiétingmeqaivalents ahd will
construe Charter rights and freédoms in reference to existing
case law TB!OJ.' - : E . - ' ) =

Uhere Charfer rrghfs dnd %feedbms did not-exist in
'bfher forms;-che “courts u:l! be Looked to for a determination

“;of %hejscope'dnd apﬁ!icat:onfofr"new” rights and freedoms (511).

As un fhe past however and even more:n the future in view of the-

4 -
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.if éonstitut?dna!fﬁdfure 6}1%5eféhﬁrtéf, ff;fﬁléibéﬁted‘fhaf-thé
couFYs w:l! :nterprer r:ghts dhd'fﬁeedéﬁs'&hd:%héif fedéoﬁép!e;:
Justrfrabie I:m:tar:qps :n ksep:ng w:fh chqng:ng soc;a! ; ' -

COﬂdJT!OHS.‘. if'.l v‘fm.;Lj' Lo - ”-.i. -~ o

e v el L e - - .

. ,1_». . Yn a recenf-Charter case, however, Re Pokma and the

e - > - -

?_ Queen (5!2),-dr. Jus;:ce zbec! ) f red'the fo!lowrng caut:onary

.
N
’
atha Akt e 1 DA Tkt ek

; w¢r3j;;~;p“‘u *Z:;‘fﬁ;;:;~’1'-, ::;;:~. ‘*:r;.:'iﬂ*1;'=, LT " L
L =T i have’ sa:d ear!:er fhaf Lhe“Char;er R N S
ST TN s vas notopassed. ina vacuum.-.This country . i Tes To i
o f‘:'%'PTL has a~well-dsveloped and. 1ong= —éstablished . = .oyl s
ST L sys‘em of“!ams,.rncfudfng many presumps .. ﬁt«“v_iﬂ;"ki‘d
e -Eiens “in favour:Qfan. accused*person._ e . .. - e e T

. s Fave a. uhole body oF. !egu! prrncrp!es and ”ﬁf~f{¥%-"::“f
R ylx'_- concep;s,,sgb&tanf;ve ‘and. ad ject.ival, S :;j'?ﬁf_,wé,;”;,&
o T itogetmerwith -a Systemiof Iribunalsito .ol s 1

L '42;-.1“-_-3‘app1v'*hau whole, conp!ex of. laws fo’fﬁe. R ;Tﬁ;pq;‘ii
ST e pases Ehat ‘arj.se from-day to-day. It .- fixxw-‘n'?brg?fﬁj
e A f-w '—cqnnaf-be thought that thé.-intent of thel = " v oL
R prov:srons of. the Tharter that are fSSUe I T a
o ‘ _-;]fyrhx this case; is: to undermine.. and brrng RN
Lo T ;:.:‘_,Lo.the ground *he who!e' ranework of Iaws ool oo
Cs L LT and he IEgaT sysgen of_bhe country at he'i Tt Tl e
Coe WL LSt k r - even: it be a P a! el e H e
L e St oke. o a pe 55, en- it E..- oy p n L (513)_ -
. S - RS -_._. _‘ e - .-._.;: RIS : A &

) “,v-p;w,;jigff_‘jﬁ Heasonabie L:mes <f’f-ﬁ"31_ o ERME

P Prescmbed mghts cmd ‘r" edons Cia the Chdrtyr, iniie o

- .- Lar - ’

a!‘hough guaranteed are nof abso!afe;”“Théyﬂab"nb? exist Tho . T

'ba!d ”orm and are guaranteed on!; fo “rh e'extéht,;néj-dcgfﬁqf}fg,:js 3
jLTﬁiLsd. .'-:5;1_'¢]f l;‘j __f ;*1;:ﬁil}£*£:‘"* “:xg-,;-;a;-wu- ‘,." .
- Section | of the Charter sfafea, L Dol N ot
S : T e ) - .
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. . . . S Com

ﬂ’reedons guaranfeed by Lhe Charfer musf ffnd a foundafron }nlxu

- The Canadian Charter of Ri;!fs and
: Freedoms guaranfees the’ r:ghts and -
"freedoms set obut in Tt subJect on!y

.. to such reasonable 1Tmits .prescribed". .
".wbylaw as can de, denonstrably Just:fied

o

o in-a free and denocrat:c soc:ety. )
...~ T Canada’ hes. d!wdyé been a ffee ah& démocrdtfc.society;_z -

. - . - . e . - M

'L-The:courfs'fhereforé{ w+1! exanrne the pre Charter state of

the Iaw zn deternrnrng "reasonabie I:n:ts as can be. denonstrably

N

USclf!ed rn .a ‘ree and denocrakrc soare n, - .". * L
J 1 _ N

!n fhe contex‘ of he Canadran Br!! of R:ahts

"wahfch does not have a prov:s:on s:n:!ar go-sectfpn_l.— Mr.-dusffée_'

o . v
- .

o 'er;' 'é cormented as;*011dws in Robertson and Rosetadni .. The -
Queen (5!4) R ' :
“fffff‘:' o It Qs 1o, be renenbered that the human rignts’.

e 0 cand Ffundamentdi .freedoms recogn:zed by the - oo

.Courts of Canada before- the. enactment - of

. the-Bill of Rights and guaranteed by that

- statute 'were the rights and.freedoms” or. .

. men !rv:ng.aogether-:n -an organized soc:e£y o
ASUbJeCL to-a ratLonal developed and. L
c:v;l;zed syscen of . !aw which fﬂposed I.imita-
‘tions on fhe absolute !/berfy of fhe individual.

‘ : - _ R (5!5)

.,

The-!iﬂffations :nposed by sect:on I on r:ghts and

g Jaw --"Prescrfbed by 7aw",(5!6) nean;ng !a:d down by. Iaw or._

'; supporfed by lau, aopears to fnclude sfatute !aw,_regu!af:ons, o

i’has_acceded; T :”A"-

.common Iau and perhaps !nternaf:ona! Covenants fo uh:ch Canada.H

P : P -

.S}hCé the feng{ature; fhe.gxeduti&a‘qn& the jddicfafy-_

-
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rforn fnteg(al parts of governnent “in a free and democratrc S

'soc:ety wh:ch recogn:ves the ru[e of Iaw, they nay be expected

.

to prescrfbe reasonable 1 fs on guaranfeed rrghrs and freedons'1‘
* ) ST S EERNET - - * N T . w b
pursuant to sect:on i (517) T e ;‘-_*--;,,';t

In v:ew “of ‘he wordé'”éaﬁ be" in secLzon l -ft.s@eﬁsj

thaL an asse&snent of Ju ifiable l:nf&s nust be regarded 3-}31

-objectJVe!y (5!8) Tﬁe courts ufjh make.thé-fihql;detgnmfnaf“
fons on whaa governnen‘ enac;nenfs ar act:oms "can be Semop= i

'*strab!y Just:f;ed" (519) The . fSGaefTs“not whefhér'thédcadkfﬂ

uould have chosen an al ernatJve roufe DUL whe%her certa:n

A

”‘goyennmen;af act;on; "cgn? be'just d (520)

- . .. - - . . BN . LN

s T . - ‘The courts must balance pérsonal rights and freedoms

. - v

.against rights and freedoms ofia natipn or sdciety as.'a whole.. .

.

Criminal lew'is designeéd té protect scciety, nat shield the
“cridinal. On the other hand,'in & freée anc® democratic society,

an-éntrenched corstitut lon, enshrining-rﬂghfé;and-freedoﬁs,:fs

.desjghed,fé preVenf;sta%e fnferference ufth,_and abuse of;,the

nghus dnd freedons SF -oufffh,if. In a‘fenp*:ng fo str:ke such

-
- .

a balance betueen Lhe rrghts o fhe fndeJduaf and Lhe rrghts of

- - . - -

'-chﬁery,-the'cour;s u;li !ookALo the state of *he !au before Lhe _
y R PR

engctment. or the Charter

A défefmina%ipn)wi!l hGVe'fo be.médeﬁin_a given

situation whefhef or not*Parfiamenf ‘Lhe !egfs!a*ures and
courfs aré to be consrdered to have been act:ng unreqsonab!y

.
. .

i, Lhe past (52!) The courts aré nof drrectfy respons;ble-

CEPEERN
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to the publrc and i courts are, unreasonabfe or: unJust t ef

“ AR

’ dec:srons of the courts can be changed by Ieg:slatton (522)

On the otner hand ;1f:a-!egss!a1ure :s unreasonab!e or un;ust

-
e e T G

'f Can e changed by an é‘!ectron. LA

s S S ) . - - L

Aifnougn they now nave an expanded power %o do so{,

S “- e

l*he courfs nay?be 30”9Whaf-reluctant at lean af tne oufset."ﬂ‘

LO render lawsdrnva!:d and fnereby frustrate fhe u:l! of *he_»
fﬂbeaﬁ!artnrough cherr duly e!ected representatrves, un!ess Cnarter.
gufohaffana are. clear!y unrﬁasonah!e (523).--

o 3
-
-

.. Jnlview o‘ the en&renchnent of tne Charter ' tne&u‘
Cons;:;ut;on and ‘ne absence of constfutronal anendnénfs or

- - -

.resorg to secg:on ‘3 Lne Suprene Courf of Canada wv!l have ;he

- - *

finaf-ubfd—dn‘fne scope and app!:cat:on of‘rrghfs and ‘reedons

guaranteed tnefCharter and the extent o1 h*ne reasonable

l:n;«s prescr;bed by Taw. Tne result w:ll be a’ clear break from

cur Brrf:sh sys;en or Par!ranentany suprenacy and a move cowards

*he Anerrcan sysfen of Judfcral suprenacy (524}

. Howéver,“Suéh'a”sanf'isfnbf anTadSo!afe,oné and

Ieg:s!a‘fve and polxcfca! processes wr!l cont;nue to pJay a

don:nanf role (525) Altnough sechon 31 sfafes that Iea;s!a-

L:ve-powers are not extended, Lhe'fol!ow1ng must be.conardered: -

(i Fre Iimits referred to in section ! L,
recognize the role of. legislatures ancd

give them a wider range to restrict Charter
rights and freedors tnan if section I.was
jnexrsccnf- ) : :

ty



‘ . .. ._... " "_. E 7“....1.98.' ) PRI . - ‘__---‘ . -‘.,‘: ; ;'-. e :.. _.. ._..,:‘.. B ‘-‘_:T
t2) . Pursuant to “sect.ion 33 fundanentar - -
. rights; - legal rights and. equa!rtywr:ghfs o TR
are _subjéct to. an opt {ng. out ciause by C - )
-which Parf:amqat or the - Iegns!a¢ures avc:d . S .
. their prbvrs:nns accord:ng ‘to a Ieg;slat:ve ERTR o
R jzdecfaraf:cn, (526) ;ﬁ"f 1»7'.' 1f; f' “f_f”if‘;‘?'f L
S (3) -Sections’ 37 and - 59 . FEeGIn .a- pron:n- T e
SR .ent role for Ieg/slacures, e T e O
. -. ‘ N . T L v , P . :
- ) Pursugnt to sechon~G(;) and (4) ahd ;
. -sect.ion "I5(2), certain rights—are subject E
‘to laws of- genera! appifcagron and to dffirm~ L 5
) :atrve acfion prograns, o R
- ” ; - - - " - e .'> . :’_ i 'A' .i.
. (5) fPursuant_to_sectqons 38 through to 48,. . .
S . otheConstitution may be amended‘by-é'compﬁex : T
) . ..~ . procedure. . ' PR ' o -
rurthernore,-sec fon® 2& which‘pFovfdes.a meahs.Fon‘
arn aggkfeved\persoa LO seek & renedy ‘or Char«er VIO!GLIOHS, e
TS sub ject o cergafn cond: rons before Lhe QOUFL nay exerc:se.'
its j&risdiétfbnuv o S e ." CL e ‘lA'.__ S .
e 3 - . . S - . T 5 B )
T - k. -Section 7~ )
" THe.Charfef fs'hot’mere}y an rllusory profecf:on For
iILS guaranueed r:ghgs and Freedons, however, Lhe:r_enhorcementj_
is dependant upon CEFLGIH COﬂdI IDHS being neL. ftTﬁdﬁfows,fhat .
before cansrder:ng remed;es‘ or po!:ce entrapmenf under the ~ : T
'VCharxer an aggrreved person musL denonstrate Lo_the courf that
such pol:ce measures :nfrrnged or den:ed his r:gh‘s or freedems‘_:
s . L o . '
guaranteed by the Chartér --fhe.quesffon that arises_rnen Ls
Whefherafhere IS a consLifut:onal rfgﬁt not fo.be'ehtrapped,
and if so, what- is the remedy.
. AT



, !t shaufd be noted that Canadfan Jurrsprudence has o

"nerther recognfzed entrapnent as a breach of an :nd:v:dual’s

'r:ghts or freedons under the Canad:an 8:!! of Rnahts nor under

\ . -

the so= ca!!ed fmplred b:!P of r:ghts a!{eged!y con%azaed ;n the~-’5

IR preanbie to The BPIfISh North Anerrca Act n186? (52?)

L . o a . - L e . . . ' -,. R - LN -
~ oo

'It rs-respecffuf!y subm:tfed that secf:on 7 would be.

~ .y &

'_'tﬁe‘mast appropr:age of fhe Charger pfov:s:ons upon whrch a

2 .. L

"":ﬂ‘ defence :nvokzng en;rapment nrghr rety.h Arguments nay be ‘-” T

Forseeabie under other sectrons.; Equa!:‘y rrgh s ander sectron

: 45 nay be rafsed fo restr:cf entrapmen¢ practhes upon IndIVIdquSH
arnxgrarfly se!ecfed to be entrapped (528) 4he r:ghf to be S
j“'li - }3f seture agaipst unreasonable search and se:zure under sect:en 8 ffﬁff“

s
- . . -

in- "search:ng" or cr:ne and arned onlv v:th a. susp:q;on,-induce‘

B el RN Lo .

an: Inle!ducf fo conn:t an oﬁfence (529) ' Any drsCussrgnwof

g entrapneng under LNe Charfer houever,‘WL!['be.resfrfcfed-fo

~-_section 7 although re;erenc93»u:ff be nade LO Jurrsprudence

-~

:,.f i_:_:fnterpreg:ng ana!ogous‘????T?Trﬁﬁ of ‘he Canad:an 8:!! of R:ahts.1: -

-

"Section 7 reads: T - . e o ‘ '

-Everyone has fhe rrght to.'life, Jiberty

Land’ securfty of .the person and the r:ghf
. not to be depr:ved thereof. exoeﬁf :
PR --accordance urfh fhe pr:nc:o!es of Fundanenta!
) ‘JHST!CE. ' o

The term "right" fnc!udes a c/a;n or an advantage possessed by -

a person or‘pensons whrch rs conferred or proLccfed by Jau and"

nay be argupd ta extend cO po!rce of;fcers or *he:r agen¢s,_who;“i '



. n‘;2d0r7u

- - .~ -

ﬁhich rmpl:es a correspond:ng duty or obl:gat:on on the par% of

| The.right to f!:& wouid appear.;o include the“rVth,‘}i

ﬂ-another (530) | ; e :
YLt o Four ﬁights‘anéfphoviﬁgd'fﬂ éeéf?pn 7:.
.J: 'fhe r:ght To !:Fe' -
. 2. “the rrght fo Irberty,i BN o “ :';»_~
30 the Fight to.sequr:iy of the L. . T oo
' ~person- T . o - EEE
‘E;' themr:ghffno? 0 bqrdebrived cf
" - the preceding three rights except.
; in accardance with the prrnc:p!es
: of fundanental Just;ce.‘ . :

or theﬂfﬁdividuﬁ! f?'khe conple;eness of his body and the .use

and enJoynenn

of aﬂf‘h:s-facult:es (5;!). In _essence, tné

\r:ghu ao l:berLy neans ”reecor ‘ron al! restrarnks excep; such

as'are Jusfﬁy

rnposed by law (5;2) The right- to securr;y of

-¢he person has been deffned as a person’s legal and unfnter-

rupaed eﬂJoymen¢ o:,h:s 1!18; 'imbs, body, heaglth and.reputa;a'

tion (533).

ca

Thesé rights overilap in certa;n areas, however it .

appears clear fhat under section ? a person! s,choice to go

7.abou; h:s ife as he pleases, without interference, is guaranteed,

2 . L L .‘.
exCEpf :n Lhose areas Ln-wnfch the punlic good reguires. sone.

- abséiute and,

-

Jto-éép;joh‘?;

“fdiréctfpn‘and?resﬁrdipt (534). These rights therefore, are not

under the Charter restraints are proper, pursuant

iwhgbé-pfescribed_by !du;but dh!y'ff'they meet.the

-F
"

. . .
Y S

EDr S

PR ]

- s



S : ‘, 2201, =
test of reascnab!eness and are Just:f:able in a“frcé'and democfaﬁ-'

“- -

t:c soc;ety.' Horeover, fhe fourth r:ghf :n sect:on 7 prov:des-

“ ~
. . -

'for the deprrvat:on oF !lfe, lfberty and securrty of the personf-_.

- as long as xhrs is done in accordance u:th tne pr:ncrpies of ,f}.h.ufh

ﬁundamental JustICé.' Nhaf then are the pr:nczp!es of fundanenta!'

L justicers sty TS T e

v e . . . LT

. A Iitena! fnterpre;atron of "the pr:ncrples cf

- [ - -

-

undarental Justfce" wou!d appear Lo Jnclude genera[ and essenf:a!

accepged bas:c ‘rughs, doctr:nes or rules respectrng uhat ;s Just.

N

- - . - A . . . . .
~. ' . o ,“._, : - ) .

. . o

P

Bi]l'of’ﬁrahts;w;gn respect‘fo a fa:r hearrng and nas been

- e n

‘fnterpre%gd-by-the-courts. Thfs secafon prov:des that. 2

T . vi.. no iaw of, Canada snal! be cons%rued:T o
- ' B or app!:ed S0 as L T A
fe) depr:ve g person of the right to.a-
fair hearing- fn ‘accofdance with The Lo
prrnc:p!es of Fundaméntal Justce N .
_the detcrnrnatfon of hIS r:ghts and 'If; ST
-1.cbl:aafrons- . : S .

s A A

'f". _':-.Jn ﬁake v. The Queen (535), fhe accused vas charged'

» -

'under secfron 224 (nou 236) of Lhe Cr:n;nal Code wr&h dr;v:ng

o~ a motor“vehrc!e:WJth cuer .08 alcohol “in his blood. :The pol:ce

‘wéce unable to comp!y u:th a subscquent requesc by: the accu°ed
. .. n a . ’
-for a sanp!e of h:s Dreath .none«nav:ng been reta:ned by them..

'ln a unaanous Judgement *he Supreme-Court of Canada'held thaf

the accused was nof depr:ved of a fa:r trral contrary to sect;on

2(e) and (f) cf fhe ”anad;an BI![ af Rrah%s aa a resuff cf fhe

Tnfs phrase is. used fn seci:on 2(e) of tne'canadianf'f{lT"'



" . of the phrase in the Charter is nof s0- express!y quair:red. '1.ﬁ-;i‘-;~f
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farlure pf the Crown“to prov:de h:m wrth the requesfed ev:dence K
pr:or to trral as nofh:ng requ:red the Crown to do ‘so. - - . L
ﬂsis;fifﬁr_ f'Faaféu£7C JrC;, dn. deflverfng fhe Judgemenf of fhe--' L
'f;cQuf&; cons:d?red the: neanfhg of a fa:r hear:ng i accordance ST ?
SR : . - 1
with ¢he-pr;n04pfes gf fundamentaL,Just¢ce: .‘ 4

- . i . -4, . T R LR ) -‘-;
ST ;Unde}'s. 2{e) of the Biat of Rrohts e - ‘_.l“ '}:

. .."< no law of Carada ‘shall be copstrued -or G 0
- appliéaso as to-dépriive-him of e - L s e 3

e Lo 0 fairfearing "im-dgcerdance with the . T . .00
LT e ;pr;ncrpres of. fundamen;a! Justice. .-~ T e

S e YT W ithout attempting to Formulate any S :
- Final definition of those word&,.f AU .

']wpuld take .them to- nean,_general!y,. LT :

. fhat-the tribural.which adJudrcafes upon - ) ) i

o . j,h:s rrghas muSL‘acT"arr!y, in ‘good ; R,
. . TUfaith, withaut b:as and ina Judrcaaf T e T e
‘ © temper, .dnd must give te h:n the oppor— S R

B funfcy adequafe!y to state his case. (5ﬂ6) P A

?: It nust bblhotédffﬁa% in the Canad:an Br!i of . R:chcs,,_

the phrase "pr:nc:pies of FundanenLal Jus*fce" relaTes SpECI:I—I-.‘V:‘.i
cal!y fo a- fair’ hearfng{ghus~:t s, !ogrcal for the Supreme 1:',‘, }:;'%
CourL of Canada to have ngen *he phrase a procedura! meanzng {

resenb!rng.Lhe de.znftfon of nafural Just:ce (537) The pos: tron

- -

. .'S no- - -

"
.

- :Ihe'bhhaqaﬁhai-been :nferpreted in rts procedural g
. sense-by_tﬁe-Ontarfo;¢0uﬁt-a?lﬂppeal fn R. Instrtutronal Heaﬁ B

‘af Beaver Creek Correctional Camo, Ex Parte MacCaud (538) as folpowsﬁ',,_

) ) et . . . . N o

In ho!d:ng rhaf in a matter in .which he . T
R reaurred to-act JudICfafIy the. fnstfu-' T
.tiomral head-shall gbserve the basic e R o

' pr!nCIples of fundamentaf Jusfrce, itejs o T

“our. opinibn that this requires that.the ﬁ;"‘- T
- inmate affected be ful!y :nforned oft the. . . I



',',_',_.'.-.-20'3.

~

LT .;.u dl&c:plrnary offence-ne is alleged t6 *-;\ 3 .
.. 7 'have committed, that he be given a rair -
S " “opportunity to- present. his. case and the '
e e e evidence: relevant to the matters he +s.
- < . v - ~called upon to face, and that the
.o . . decision of the- institutional “head be.’
© o arrfved at | judicialily;- upon the .material

properily before him and not caprrc:ous?y.‘ ;*}'ffji‘

o or..in relrance upon sone consrderat:on
- nof re!evant to the charge. (539)

'%-.'I.ff;'ﬂ ngﬁfs-fo fi?é,.!rberty and securrty of the persom

are recogﬁ:zed fn sectron !(a) of the. Canad:an 8:!! of chhts

Abd% in the follovrng words.,: "w"::}rli'ﬂ( ~'_*’:}L_"fi"?,; 71‘:
- T e e the - r:ghf or the :nd}ﬁfdﬁa! o7 .. T
N A - Iiverty,” secur ity of the. person '
- e 0 and enJoynent oF property, and the
“o- - right nof to.be .deprived thergof except
-v:by due process of law,,ﬁj;.f_ R _
- - __: The Amer:can Cons :tutron prov:des s:nrlar guarantees

)

3

. in Jts F: Th Amendnenf w;fh respecf to federal natters.'

- No-person shall ... be depr;ved of !:fe, )
) R liberty, ar prOperty, w:fhout due process
L of !au...-., . ST .

-

]

tand'ih'jfs“Foyrtéenth Amendment with réspeéfafo state.matters:

"...{ nor shall. ahy State. dep?ivé any.
person or; Ifle, !fberay, ‘or': property,

"ﬂwrfhout Jue process of Iaw...;.f ) {,'ﬂ‘-:f:‘*
1 both Amenqménfs,theééwr[ghfsfahd'the 'ﬁue-prbéeSSiélbase &peu,
ST ; :

nof'cbntaiﬂéd in a separate prov:sron f;ke secfion ? of the

Charter but, ex:st a!ongs;de other guaranfees.:;



“'.f"':.';'f~‘ Due process oFr - law does nof Iend f%self %oro-precfseri.

haou. - -

In add:t:on to the absence of the r:ght to enJoynent
of property in sect/on ? of the Charter and of part:cu!ar :mpor—
tance,':s the rep!acenent of tne phrase "dUe process or Iaw" by

'"the pr:nCJp!es of Pundanental Jusfrce” Th:s IS srgn:f;canf.

' : R .
R R

:n v:ew of the pofenf:a! app!:caffon of const:‘u&fonal due process
'i,fn the.foce_of :nto!erable ond outrageous po!rce conduct in the ﬂ.:e
on}fed 5;3tes'{5h0) ‘*Anorfef'fook'ei'the mean:ng of duepprocess?*

" of Iau nay shed some” Ifght on the con‘enfand-scope o, ;foe-

pr:nc:ples of ’undanenta! Justrce"

-

e e 3k e e

de,/nlt:on.f In a I/geral sense it uou!d denote Just or proper

acfiod_or‘conducp. ‘In its strfcﬁ Iegal sense, due process or

‘ﬂ-!ow'refers go‘!aw in .‘he regu!ar course o; admfpfstref}on rhroegh
fhe cour«s of Just:ce accordrng to Lhose specﬁ?fc procedura! .
requfrenents based on” standards of fundanenta! fafrness whrch ff M'., f
have been establzshed for'*he PFOTGCnJOﬁ of all persons (541)

*Among“fhe proceduro! sofeguards wh:ch are essenafal fn'order.to

oonstifu%e due process in the. crfnrnafjustfce sysgen are *he

" right of an accused to notfce,_gbe right fo a- hear:ng be:ore an

';‘Tmpartfai'tribunal,'thefrfghf toloounse!uand the rfght to eon—"

-

Front one!s.accusers and.present.-a defénce {(542). - e .

e}

v . R - - P . . .

In ‘he Unr;ed Stafes, due prooess hos been given a ';  o
broad meanfng.- -t has been v;ewed as a reposrtory For certafn,-
fundamenfol r:ghts not appear:ng‘efseuhere :n the Bill of R:ghts.

'fOFQOV€F)7!L bas been“used, o!though !ess nouadays, as- a standard
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by wh;ch fﬁe proprfefy of leg:slatlon ;s measured In th:s way

hond by rnva!rdat:ng legrslaf:onl the courts nay control the

content of !egrs!ot:on as wei! ‘as the manner by wh:ch ;t‘?sT

Vmpiemen%ed and grven efﬁect; Th:s has becone known-as substan—

v

-.ctfve due process whereas the- nore resfr:cted v:ew :s ca!fed
"”procedurai due process (543} ‘_;ff.j;ff~-= LT

-Jhe followrng possage~/s of ass:stonce rn,disffnguish;'

‘fng substant:ve and procedural Iowiﬁ 'j’u'” “f'“'

At Qs vitally important to -keep :in mind .«
the essential. d:sf:nc«:on between substan—,f,‘
- tive .and. procedural’. law. Suostant:ve faw: .. .
”ficreafes rights-and obligdtions and - I
conicerned, with the ehd$ which the admrn:s*ra—f
" tionm of Just:oe ‘s€eks . to attain, whereas
procedural :law- Is the vehrc!e prcv;dqng the . oo
~means .and. :ns?ruments by:which ‘those- ends . > '
are afta:ned. Lt regu!atesu*he ¢onduct of
Courts and. 1itigants: inm. respect af the - -
, _ ”l:;:gaf:Onj:asel‘ vhereas ‘substantive low-'
<. cdetermines their conduct. and re!ations
: : ﬂ'respeot of, the matti ers I;T;ga4ed (5#&)

. . . - . - . )

Due process in the Aner:can Const:futrcn predote v‘s.

)

"eouivo}ehu in the Canod:an BJill of R;ohfs olthough the concepf

-
‘

is a dirECL descendent oFf "per !egen terre" of fhe fonous 39fh

‘chopfer of fhe orrg:na! Maona Carta (5#5)

The ferms'"law of the lond” and "due process of Iaw"-

‘have general!y been regarded os synonymous (5#6) and nofw:th—-

'-sfand:ng nuch confroversy and !ftfgatron, the meonfng of due-

-

-

process LS sf:!l-not clear. - Jn“]95u, rr-was:soid'thot:
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: Probably more cases, more - art:c!es and
. . R _-nore ‘books ‘have ‘been. wr:tten concern:ng IR
LTl ”; “due process than-any other -single statutory Temoo T
TR phrase Fn American ‘Law.~ There are' about L el
EOOO-cases in this century, and. over 2000 Hff{j-Fiv}_ﬂ““

pasmmy gy

_ A arf:c!es and.:. oase. notesﬂsrnce 1926, There IR Tfii;'
S« Care’four’ substant:al treateses conf;ned to ﬁ‘ﬂ o w¢ji?
T o - “the’ narrow title "due -process™ and many .o o s Y
' - e more of {esser :nportance, while. genera! kf S
Coete Treatises on Constitutional: Law .in which TR PR
T - the ‘subject: is studied and* d:s¢ussed are. .~ - j-,;ggih
) as nunber!ess as the saﬂds af fhe sea., 7'  T PR |
. - N - - L k Fi ‘]
One’ would expecr tﬂat affer '$6 much - lrtfga-['_f ERTRTR TR §
. ‘tion and. discussion For 50 ‘years: . thé nean:ng . k ;r“ﬁf,ﬁ?y
- ~ | of due- process would bé. crystal clear. .. .~ . .0 ¢ RRE
SRR Un;or%uncte!y ?ﬁat;{a not true. (547)_;',~-_;'ﬁ3."3_'ﬁ;,f
- Eno!:sh experrence w:th due proces of Igw has been e RN
'"Yfmfﬁedh and If any Contenu‘can be’ g:ven there rO'df”Gt a!! : fdf‘”  £
E WGu!d fnclude no more than farr procedure and’ Lhe rule of Jaw (548)

In Canada due~pro¢ess of law as. conuarned in sec‘:on I{a) of ”;7[*1f:

-the-Caﬁadfan"BfT!:o, Rights has béen Jud:c:aliy consrdered andf" R
: IR

\\ngerprefatfons af fhe clause have generafly restr:cfed it Scope S }f
. o : T S e ) '.A;: .', |

ton procedura! safeguards (5#9) . '1' “-2' ,*‘—;'s- G T

{n exanrn:ng sect;on 7. and thé Lern ”prrnc1p!és of-.ﬁ" . %

'funqaméntaf Justce"_ regqrd must beAhad ror the f#tenfron of-f?-'ﬁ;f'?;

fPar!f&menf._‘If~mustvndt be orgo;ten that- prror to ‘the enacf—a' IR
ment of he Charfer the sane uords, ﬂprzna:p!es of fuﬂdamenta!j' uf-,
" " 4.' ; -- ~ :

_ Jusf:ce _‘uhfch as menaroned were grven a. procedura! nean;nghu o

' ,»qere;deiiberafely inserféd :n sect:on 7 in place of he uords Pt

”due process of'lau” as found-;n sect;on !(a) sec%ion;7ﬂ3 L

equrvaient !ﬂ the. Canad:an Bt or Rrahfs Professor Hogg has -?f{"i}ﬁc
S - .
. stateq,4w;fh,rh:s :n m:nd ghat_!i‘ i unl:kely fhaf S. 7!5__ : i'.'”:,“



:;phrase rthe pr:nc:p!es of’ fundamenta! iust:ce’ ‘can be pushed
iIQi;5~fjf5-%beyond‘procedura! safeguards" (550) S
SR . S The quest:on of Jud:c:a! review of Ieg:slat:on wou!d

"f?;';,F;f  fnot COmeEJntofplay, wrth respect to entrapment unless a statute_

:; 3;_;;approved Jf but even then entrapnent, be:ng a po!rce practrce,
°EEJ:§7"f1;?ﬁzs a procedura! matter, therefare.not:ons of ‘judicial review of

‘ijf‘jjiijfijsubstantfve !eg:s!a;:on wou}d not arfse. The-po!:ge represent

ReL T for mosf accused *he fnxtxa! po;nt or contaé%iQith-the criminal
'g:Qlf“;~fﬁjijus.fce sysfen. The obv:ous quest:on ar4s:ng is when the process

bégrns :n fhe contexf of Jud:c:al rev:ew of procedure. Rather

. _'.--,pl“._-"-__ -.-. .
eI '*han restr:cfung contro! of the process to the courtroon scene,
.. .._ - "'..l_, "'__' .. . ‘.‘\’. g .

N j‘,zg the Suprene Court o Canada appears fc be nov:ng towards an

"

TQ—;T47f*}t overal! regard for Lhe crrn:na! Justfce sysfen of wh:qn police

1¥;Qijf;fff_ ‘and LﬁEIF gracL:ces are‘aé 1ntegrar parf (55!)
;:{;15;i?7j f "f kzn revrewLﬂQ pofvée éractrcés'under the Qﬁggigg the
[ ;;i_C5Uff8 ﬂusf decrde wééfher these pracr:ces.have caused a depr;va-
:‘.; ‘ fft:on oF fhe-accusedfs rfght fo f;fe, I;berfy GNG securrty Of the
?f;;;:_:ffA;AJBefsoh;,and it so, whether fhey have been carried out accord;ng_ 
N *,to fhe pr{nc}pfeé*of fundamenfa! Justlce.. The next sfep brings
2 {fg;uf;U.Al:nto P!ay secf?on I. o Uhefher 6; not. The dePffVGT’O” of the |
B ?accused's rJght Lo fiie, Liberfy and securrty of the person was
f’”.;l .;ihtuln acco}d&ncerw:;h rhe pé:ncrpfes of fundanentaf-JUSTICQ: is it
:EJf:ﬁﬁfi -larreasonab!e ffﬂlf pﬁescrfbed by !;w as .can “be demonstrab!}
‘fA:'T.T ?;Ju$flf+Bd :n a‘free and democrat:c soc;ety? Of course, it is£
;; . :-unlxkelx fhaf ir su;h procedura! po!:ce practrces respect the



fq\a!ready ohosen to engage in cr:mJnai conduct woufd unl:kely be
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pr:nc:p!es of fundanental Just:ceh they~cau!d fead fo an-unreason—'

ab!e !:mrt on sectron 7 r:ghts becﬁuse 4t IS doubt u! that a r:ght
uwoufd be rnﬁr:nged rn th:s way.‘ On the other hand -:f the ";7'6

pr:ncrp!es of~fundamenta! Just:ce have not been respeeted ‘ fhel

depr:vat;an of r:ghts under sectron 7 SGCTjOH ! would be uan:zed

to assess whefher the depr:vagron 13 a reasapabie and denonerably

f“'juefifidbte";:m:f. fr-~' '_v-*;?§‘~73“=;i“f~7? Lo T et &
R Traps desrgned to qpprehen 7f'5 vrdua!s who?ﬁave?

consrdered undue»fnferference w:th secfron ? rrghts. Insfrgauzon

Or crxne by s‘ate agen;s and the:r pers:sfent ;nducenenfs,_nade
fo persons who weuld not o herw:se Pave engaged rn crrn:naf con-’

ducg,-nay in cer;c;n cases be deemed undue Jnferference Wlth;

'“he nanner rn uhrch such persons have cnosen to ccnduct thefr
Y 'J'.-.V'els-:'.\ --'_:' \ .. - . "__" -_::-. T L
 .ik-"“':“ we facgua! s" ; ion ’“-ﬁQLLQLLE (552)r s,fva (553),

and Shernan (554), o~ nane bug'a few, dLSCIOSG-e orts by *he

T State to go Le greaL !engchs‘to persuade IHHOCQNL—mIHded persons'

LO comnrt CFLHES or~wh;cn the fnstfgators are Jager parLJeS fo

‘*he pfOGECULIOH-R‘Tf Js-conceded Lhaf such an accused person

M am—

Hhad q;ehoree whefher 6r’ not Lonhﬁtxmagely'com, s fhe cr:me,, -
hewever,'fhae may-be eaa:er sa’id fhah;done in the presence of

determ:ned "eﬂtrappers" .Uhere enfrapnenn const:tuLes an anasion_

Y ‘ -

*f'-of personaf :ntegrriy and pr;vacy by pressure Lacffcs des;gned

to znduce an otherw;se—fnnocent person ro comm:t a. cr:me

R
DEPIR ' R VP

e
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PR OPOF TPy TR PO S TN St P e . -
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l conce:vsd by agenfs of fhe author:t:es and for wh:ch he w;!?

e 1 fod . ~ : -7

'Iater be. prosecuted ':t cannot be aa:d that one*s r:ght to lffe

f!:berty qnd secur:ty or the person has not been :nfn:nged.‘ ﬁﬁd,;‘

“the neans ut:l:zed to ach;eve the purpose env:saged are clear!y

':far removed from any not:on of fc:r play fnherent fn The

,'fpr:nCJpIes of" ’undanenta! Just:ce espec:aily :f the offrcrals R

..
~

“racfed w:fhout reasonabie grounds :n the f:fst place (555) .';J!

P . _ - . T -

f. . . . i Ca '-_ -

e

-.<T' In h:s drssent:ng Judgement-ln Amato V. The Queen

,(556), Estey J., who he!d fhat thé facts const:futed entrapment

'}‘consrdered tne po!rce act:v:f:es to be "shock:ng and outrageous" '

n . . . 1 -

_(557} and "c!ear!y confrary to rhe proper prrnc:ples upon wh:ch
ﬁ;Just:ce must: be done by the courts" (558) o S -”"tﬁ

T, In'ﬁ Bonnar (55°) Macdona!d J A..(N;S.) held

.Lhat engrapnent ”sfrkes at the very foundagron of the system

~ . - RN .
.

and adnrn;stra :on'of cr:m:na!'Jusfree :n a. free and denocraltc

soczeuy and Just cannot be germrtted o1, oondoned" (560)

L]

Simitariy,. in E;lv.-ﬁaﬁkdess}Y56l) an enTrapment
".pasé, C¥onin Prov. J. QBLC.) stated’ that notw:fhstand:ng the

cénmfésfon of‘fhe Gffence by the accubed ":t would be.conrrary'

“to’ fhe prfnc;ples of the admrn:s;raf:on of jqkffce'in this

counfry to conv;cf him of that" (562)

- In the Un‘ited'smtes} ‘there’ 'i.s-.a bodjx of op‘infon'.’

fhat would appfy const:tutronal due process, apart fron the

- ~ . -

tradvtrona! defence of enfrapment fo monrfor outrageous poirce
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,fcoﬁddet'in'abﬁ}bbriate cfredmstanqee'(563);7l‘ B f T ;Ef~_ .
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Assun:ng then that entrapnenf breaches the pr;nc:ples

: of fundanenta! Justrce, the obv:ous quest:on IS whether or not .

-rt IS a reaeonable ixn:t prescr:bed by !aw as can be denonstrabiy

JuSLIfIGd in: a free and democratrc soc:ety. Pof:ce detect/on

Y

neasures are’ seldon prescr:bed by statufe buf they are'rhe'¢',

subJec‘ of nuch Jud:cral conmenf and JudICIGf precedents do

appear to be‘:nc!uded :n the genera! fern "Jaw” or Ls French

*
- \ . ' - S

equ:va!enf "reg}e de dro?f" :n sect:on ! of the Charter,

. Lo

-

. - '

"E;J‘f . b Po!:ce neasures anounf;ng 1o trqps wh:ch prov:de

-

opportunrt;es-ror Lhe cr:nrnal-nrnded Lo comnzt o fences are,

'as'previausdg noted, cn'uccepaab{e pﬁaetrce. 'AJ%hough b

of‘Ganada has'not yef"seeh;fi%'fo*proviae‘d‘

defeoce of enfrapment pof;ce erLrapnenf has cerfarnly not been

. . . -

approyedh IL_nay be argued though that :f.entrapnenu pracL:ces

T

courfs and aré reasonab!e l;m:¢s ”prescr:bed by law” on any r:ghf

:nfr:nged :n the process. On Lhe afher hand en;rapment has.notﬁ

Jbeen“e recognfzed.{?mrt_:mposed by the courns ne:;her prror fo'

-

. can !ead~¢o a cohvrcf:on.fhen Lhey.are lﬂpf[OlLJy approved by fhe'

- . . P

-ﬁorﬁsihee“fhe enaétment of *he Charfer. Furfhernore,'fhe.

Supreme Court of.Cangda $has nof categorrcal!y reJecLed enfrap—

-men; as. a de;ence bug has s;nply foand‘that

~such a de;ence

ex?s% it has nof been ’acLually suppor;ed by the erdence in

the cases before the Court (564)

.

PR
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*T;j_f i{7'3 Althoqgh the so!:crtat:on of pred;sposed persans may

: be a reasonabie lfMIt on gudranteed rights, one would have to be

. e . . ~
" (S

-d. hard-pressed To argue fhaf ”the concept:on and: p!ann:ng of an’:}.

-

oﬁfense by an off:cer,-and h;s~procurement of :Ts COMMISSLOH by

'_.on_e wno would not have }:erpetrafed H:' except for rhe 'tr.rck.ery,

Y

"pérsuas:on, or fraud of the offrcer",(565) fa!!s w:th:n fhe

- . ¢ - - .

sect:on ! provfso.. In a clear case of en‘rapment not on!ylwbald

- . - .

) ‘:; the po!:ce neasures be unreasonab!e but in @ free. anv denocrat:c

- + - ~ . - -

-socxety; unJustrfvab!e.- One cou!d certaznly not re!y upon ihe

“; drff:cu!tfes of en:orcenenf o, cr:mes w:fhou; vrct:ns as a s

.
i

JUSTI:ICG?IOH or fhe near creat:on of cr;nes by those respons:ble

.

L or law enforcenent. . '" . -l;w; “‘,' o "7‘1 ) J'f
o '-g;euming rhen, “that there s .a constitu ‘ona! rrght

- At to be ‘entrapped in. Canada, the mext. question &hat ar:ses is

., how to-enforce such a?right. P T ; f
- Hedress_fn the Event of Charter Violations -
R The r:ghfs and freedons guaranteed in. the Charfer ,' .

are, complemented by express enforcenent prov:s:ons. SOme

constfut:ons such as thaT of fhe Un:fed Srates do noL bontafn

Lcan. express enforcemenf prov:s;on a!fhough :n that country, tﬁe

courts have app!;ed remedfes Jn.the event_qf v;ofatrons of-

consf;tufgonat‘c/ghts.-



PR

.The Canadqan B:I! of R:ahts,Aa!though con«a:n:ng a-

‘s;ru!e of statufory consfruct:on wh:ch may,‘rn rare“sftuat:ons,

-

“render a stafutory provrsron rnoperattve (566}, does not oontarn

an enforcenent sect:on accordfng to the courrs Jur:sd:ctfon tO'

'grant rcmed:es for v:olnt:ons of the enunerafed r:ghts and 1;1f

frggdoms, .

Sectfon 2# (567)

":n the Chcr;er,

dom o,)acrkon'fn dea!zng chh /nfrfngenenfs Or denra!s of e

~’guarangeed r:ghfs and

f:?s own res¢ c

.+ ' .Section 2t stioufates:’

. (I) Anyone whose r;ghgs or reedpmshv
© " as--guaranteed by this Charuer have’

. 7:' been

a COUFL

!O

sarayrna beyond con;ro!

-

R . .

‘(; R ".; . L.
e . ..:

fhe en¢renched enforcenenf prov:sron'

.

on. the one hand a!iows Lhe courts gnea‘er free~“

LI

.reedomg,-yé% on the dfher‘hand impose&

of

“(2) Vhera,

-subsecL:on (r),
Lev:dence

R

in proceed;nQS'under ) oo C
q .court’ conc!udes that - s R
was obfafned in a manner that i ‘

. K R . S - .

;hereby preven;:ng Jud:cra! rev:ew Fam,

at
P .

infringed or-denied amdy apply to .. '
COmpeLenf jurisdiction to.- - .

dbtain. such remedy as-the .court cdn- . *r.

. S.iders aporopr;afe and JuSL in. the

'.crrcunsgances.: ‘

:n;r:nged or denied any rights or free-

doms guaranteed by this Charter, the - °
_evrdence shall be excluded if it is ' ‘ :
establ ished that, having regard to all ' T

the c:rcunstances, the adiission. of it
in fheproceed:ngs would bring the admin-
;sfhatron oFr Ju&;lce into disrepute. .

’

Sééffon‘E#'goes ddt cré@fe“nfghfs or'fréedoms.but /s

nerely a'Meané_of enforcing thébt 'prﬁdoeé-$ectfon 24 Qperafﬁ -

-
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j:n*a vacuun but, on the contrary, :s melfed by fts very word:ng.n'

S on!y appf:es to r:ghts and freedoms guaranteed by the Charter.?“

Ve _._-

P

.2;Therefore; :t does not apply to other r:ghts and freedons not

-

‘benef:ttrng from const:tut:ona{ guarantees, 'Moreover, there.ls

';a further restr;ctrqn fn that r:ghfs andfreedons guaran;eed by o

'the Charter are sub;ect to reasonab!e I:mfts prescr:bed by

+

__sect:on f 'uAs we!! ;t nust be fenembered that any renedy

v Lt

'purﬁuant to sect:on 2h nay on!y be dfrected af the bod;es governed ’

by ghe Charter in, v;rtue of sectron 32(!2;

R R SL Séctiohfaé(}jJ.- e
. :',' In order to brxng sec‘ion 2#(1) ﬁﬁfcﬂp!ay, ghere‘-j

Comust be an. appl:caf:on.f fhe applrcaffon may be nade by ”anyone" L

'ahd, Jn,cpnfrastﬁpo.che word "rnd:deuafW ;n-secgion 15, this

would - appear to include natural and cgrpq?qte;personq.fSGSU;}

. i N . et
- , - . . -

L Section 24('17) dves. no} create a_special court to

'_ éhfé}f§Th Ehbrter.VIJIdfionb.  fﬁe'boa}f.oﬁ qompé%?Af‘jQrfédICT.:'A
't}@ﬁ.fq thch'fhe appi:cat;on musf be ndﬁe Fsééﬁs To'éi§anyr
a ?burf (civii.of.cr;m:nalj, wh:ch, independently o the Char¢er -“;
"ahd fn‘aceordance U!Lh ex:st;ng !aw under the dfstribut;on o,,i
powgfs, hag Jurfsdfctfon fo gra;t -& part:cular remedy (569)
f% fﬁ~obv;ous'chaf the. c:vr! ar.cr;m;nﬁl.nature of a‘remedy‘

;13 determ:ned by the crv:! or cr;m:nal nature of the courf fo

whrch the, app!rcaf:on is made. - - e



,;.*:, Appropr:ate and Just rened:es wh;ch a oourt m:ght grant

'”4;at the Very Ieast are. those forns of refref whrch have a!ways-

-

3'been ava:lable to the court havrng regard ro :ts oompetence.ﬁ"

7‘Therefore, in cr:n:nal natters, the fypeS'of remed;es whfch courts

[ . - -

.w:!! frke!y granf pursuant to sectfon 24(1) nay fnc!ude adJourn-'

S e

'_ments, costs :n certafn c:rcunstances, quash:ng o‘ chqrges ond_j

sfays of proceed:ngs (5?0) L U!th respect, o enfrapnen;, fhél )

2

‘"most I:kely remedy wou!d be a s‘oy of proceedfngs. cxcius;on

-

.

J:o eurdenoe rs dea!t wr;h separate!y under sechon 24(2) {;jﬁ

caw

c rereataa

T

' C . e .t Cow

CL2. fSeotiooﬁEA(a).ondillleoallvtdbtained Evidenoe:}:

a
4
[P PO

Sect:on 94(9) prov;des a spec:rfc nechanrsm For one

“rehedy, ;haf o,-excludrng ev:dence. Seot:ons 2 (1) and (2) .Q} _-53¢

'_musr be-redd Loge;her as sectzon 94(2) does not ex:st'a!one buL C v

s a par¢foular Lype of ect:on 2#(!) app!:catfon (57[)

PRI PRy

Therefore, the same. condr«rons governfno a secf;on 24(!) opp!:ca-

o

f:on, opply, Iﬂgéf a!ra to on applrcaf:on.ﬁo exclude evrdence

‘:.{.e. an appl:oat:on to a: cour¢ or oompetenu Jur:sd:ctfon by a

. - e

Fbéreop_uhose rfghae or'freedoms:haVe been idfr#nged-or denfed.
. . o - . ‘_.-_-. - . ._ ”. - _.‘.‘,' - . . . - . . .

The references fn section 2#(2) b ”prooeed;ngs under T

N ’

subsecr:on L and furaher "fhe proceed:ngs” env:sage the svfuo-g'

tion where a courf that is auLhorrzed-Lonave ev:dence presented

before J%,”:n a. SPBCII!C cose X confronted u;fh certo:n ev:dence
) r

and an app!:cot;on is made to fhaf o0urf pursuant fo sect:on 2#(/)

e

to exclude ft; Th:s would then frrgger the applrcaf;on of.

. - P . ' . X P . R . . C . —



. _sect:on 2#(2) (5?2) .The :ntenf :s for Such appl:cat:ons to take
tw - o -
Clﬁi;place dur:ng an ex;st:ng proceed:ng pefore the courf thaf
'se:zed w:th the natéﬁr aﬁd\before wh:ch tbe d:sputed ev:dencé g

s tendered (573) ' Confrngent :nter!acutory app!;cat:ons or

- »

MOLIODS fo suppress wou!d be prenature as they woutd be-rn n-ﬁsz' 1",

.1' .- -" ,-_.-

ot antICJpaf:on of ev:dence*nof tendered at that po:nt fn t:me by

- -
w - o

:.L-fﬁ *he Crown (5?#)‘w~h_gzﬁ‘b ;.f,?:;J.

Ya N . O - . > - Lot ’ : Ind . e T
- CE O Jaat . + - . . . . .

!n order to succeed Yn-exd?udihg'e&idénbewuhdek\seé?f¢n ;

24(2) The d:sputed ev;dence nusL nave been obfarned "Jn a S

. - L.

mann¢§‘$hat fnfrfnged or den/ed any r:ghts or freedons guaran-" :
‘teed by' hfs Charfer" It rs nof svery s:tuatron where ev;dence

has been Obcdlﬂ&d xllegaily fhat w:fl render sect:on 2#(2)

app!rcabfe (5?5}

~ . B . .. .
L . : ' s
. . . .

Thblfeﬁ iﬁ,thehwdrdfng‘of Seétion,EQCEj'Fsﬂfhe neces—- -

e s:ty of a causa[ relatronsh:p befueen the ?nfffnbehehf of:Jeni&l"

.
K ~

LT -and fhe obtafﬂrng of ev:dence (576) , The more remote the :nfr:nge-,y o

ment or“den:a! from the obtafn:ng of fhe attacked evrdence, the.

-

o H Y -
‘.-nore lwkely an argunenL in favour of—admrssron of tne.ev:dence -

would be successfui (57?) : T R l'."“"

Jow T . - X -
. . - . . . ) . . v
P . .
- -

AOnce fhe court conc[udes fhat evrdence was obtd:ned

in a_manner ahat rnfr;nged or’ den:ed CharLer rrghts or freedoms,*u_'

%nere is a further matfer for fhe court’s defermrnat:on, Thar‘Js,"'

~ o

whefher it naﬁgbeen estab!:shed thaf "hav;ng regacd fo a/l'tﬁe

'cﬁroumsfances,‘the adm:ss;on-of Uit in the proceed:ngs would’

br;ng the adm:n:srrarfon'of just:ce into qgsneputeﬂz(578).

A . . . 1

]



"remedy of exc!ud:ng ev:dence. ,J'jf} : oL ﬂ.';‘f} I

. pat;on by the accused :n ffndfng the munder weapon. :he accused

- weapon) n\LhE swanp.: Subsequent!y, the accused d:rected Lhe'i,f‘l S
_ﬂDOJICE'tO‘Ehﬁ loca!gty where, as a resu!* o..what-he Lo!d then{

-{fhey'found thc_rifJe_tpe?fclfowfag day-.

._del}vényfng the Judgenent of the Courf used words wh:ch have

'-found~thefr'way.ﬁnfc subsequent Judgenents and of course, @he;-

. ) ’ * o ~ - -
-
. N , -
. Al ~
! - ¢ - . ‘ :
- - - | - . e
i ' - .
- . . B .t CoLs - . .- . EEN LT e . . . S . . .. A
- ' A S [ . B o . . .o A ) a . . f Le
PO ' e T ' e I R L ) Lot - L . .
e . N . ta =" - R - . .
- PR . B - . - LT . .. . - . . R 3 - B . -

w:th respect fo iflegalIy“bbtainedJévfdéhce'and'i

”

whether or not :ts aanSSlon would brrng the adm:n:strat:on oF

Justrce ;nto d:srepufe,{an analys;s of rhe stafe of ‘Law iﬁ_

Canada prror fo the Charter and .of.course, rn zts present forn

-~

outsrde the scope“of the Charter,':s essenuza! ’or a c!! under-ﬁ‘

standJng of the impact and s;gn:f:cance of *he canst;tutfena!

- \..

b g

4

- -

5Jn"R-} V. Wrav (579),'rne accdéed-Vnay-wds,chafgéd'

e e b s

) , ) R i SN

, w:fh non-capfual nurder.-'The accused ﬁad s:gned a sgatenena in ck

-

rwh:ch ne to!d Lhe pol:ce tht he fnrew Lne gun (the nurder

-

> The trial judgé r‘u!ed the 's'tarement' madmss:b!e as
it was nof'voﬂuntury {%hfs was not challenged} and ‘urther

; refuséd &o a!!ow the Croun to adduce‘ev;dence.as to Lhe.parglcr-.-

-

was acqurffed and on appea! by. the Crown Lhe Court of Appca!

‘unanrmously aff:rmed the acquifTai - Mr. Justice Aylesworfh D PR

- L

Charteri .He‘sfated:

T In our vwiew, -a trial Judge has a- d:scre— e
' . tion to reject evidence, even af substant:a!
weight, if he considers that.its admission -
Cwowld be wnjust or unfair. to the accused or-

" i e T . . . Lor . . . S -

. .
T4



_was al!owed (by a 6 3 naJorJty) and a new tr:al ordered

'*'neld fhat such ev:dence nay have operated unfortunately for the

It 15 only evidence of tbfs-hafurefthdt'might.bé'egcfgdeb{

Lo
. . - -
A T s [ ~ . . " . - - B
g T [ -
- fo T -
. Lt . -
- . . ol .
- - - . ¥
* - . *" i -ty - o
- .
R . - . . . - . - » - - -
- [ I TR A - - LI ST - . LA S Ll e
v e LAY - (. - T . ; Lo s : K fera T R
. . R L .‘ . e o . T - P . . s
= - - Vo ' v .. . . . . - N
. : - - - - e - ) N
- — L -
. - - - -
-

e “fca!cuiated to br:ng the admrnrstrat:on L e
'f;'-_:q of Just:ce :nto d:srepute,lthe exercise. 7. )
fo U vlef such dzscretron or: course,.fa.depend S
T . upon the particular “Pacts. before him:.- L A
~.v Cases where ‘to admit certqin evidence ...l il
‘would be ca!cu!a?ed to . br:ng the .~ B

LT o adm:n:strat:on o justfce into’ d:srepute r-j&i'..,1 “f
S . widll. be. rare, but we .think the d:scretron -':' T

Ll ofia tr:a! Judge extends to such cases~ (580)

- 7 - . -
; PO . ’ . -~ . e
- v : . -

A further Crown appea! to fhe Supreme Court of Canadaﬁ,&

-

-

e . -~
- v
.

The Supréne Court heid that awjudJClaf d:scret:on to,”f'

Y

uexciude re!evant evrdence of substantra? probat;ve value was noTl

»
B—

) :warranced by ;he authorrf:es and fhere ore evrdence of fhe facfsfﬂ:"

5!eadang up to che f:nd:ng of the nurder weapon and parts of Lhe

-~ -

”confess+on as - were conijrned as.- Lrue by “the dfscovery of such

.

r‘acts were admrss:b!er : 3_“." - l~ ."f 55'5:'> o --j_ L

FMafdedd'JJ;'who rendered The naJor:ty judgenent

';accused but no; unfa:rly.' He furfﬁer he/d thatr ﬂ

R

It is only. the allowance of evidence’
gravely prejudicial to“the accused; the

. admissibility of which is tenuous, and - .

. whose- prcbaf:ve force in re!atron to the =

- main fssue before the Court ‘is tr:ffrng,~"
wh;ch can be sa;d to opergte unfarrly (581)

-

in a: concurrvng opfnfon, Judson J.ﬂVJﬁtugl!y-nutedu

out any dfscreffon whafsoever statrqg; ’




L ‘-_There is no: Judfoa! d:scref:on permzt—
oo ting -the- exc!us:on of re!evant ev:dence,
“uin this case Righly relevarnt evidence,..
. on the’ ground orf unfa;rness to: the accused.-
leeaTe The task: of.a Judge in the conduct .
'6F @ trial  is.to appty the law and-to: admit . .
all evidence that is- Iog:caJ!y probative:
uniess- it iis ruled:out by some exclusionary

S . [ . . . ) . o, . . - o
PP R et :
. et * . . P & Lo B -

_ _rufe. If this course . ”o!lowed,.an-f ARV
" acdused person. has’ had a faftr triaf,.. The o
excﬁus;bnary ru!e app!:ed in th/s case is ““;? o g
one-that shou!d not: be accepted (582) :_P
_‘;'The'ﬁecisﬁon in Vrav concenfrates on ’dirﬁess“at.frfai oy
N - i . . i ' o 1.
' and rs aufhorr‘y for the evxdent:ary rufe that apar ‘rom the :
fnarrow exercrse of d:screg:on asserted by“Martland d._and apart “', _i

""ron the requ;rsgenL of voluntar:ness in. ahe rea!m of confess:onsr,
’ . .-,l Lo

'courfs do not possess any d:screcfant*o exc[ude evzdence because

- - IR

of he manner fn thCh Lu—was_obyafned; wnethﬁr:or‘no;'ahus-be

¢ffo9G1 or rnproper. o :T',f o :-1; " {_f N ' f;:" .  “5'

ST A!*hough the d;ssenfang Just:ces ound.the'eviEeWCe

'1the Crown soughu to 'naroduce at era! was Iegal!y adﬁ:ss:ble

- - .- PR . b

.(apar fron the :nvoluntary con:ess:on), they he!d thaf rn v:ew": -0

of pOIJCe,fmprprLerLes in obuafn/ng such evrdence,

-

qt was: open ‘¥o the learned. trial Judge-

to hold that ‘the admission of .evidence : :

. | of thdt fact woluld be’so unjust and unfair el -

oL . to. the acdused. 'ang so calculagted to bring . ° e
L co the administration of justice into’ dfsrepute'

.as to warrant, hrs reJectrng the’ ev:dence

,[Q.Lhe‘ﬁX?thse p{~hjs‘d]30rst:on, (583J

-rhe enacfmant of fhe Cnarter and in parficufar,

sect:on 2#(2), prov:des an exclus;onary ruie of fhe sort Judson J.

nay have env:saged i The Canad:an Br!l of R;ahts has never"



g{contarned an excius:onary rule.‘ Although the Supﬁeme Court of

'-:_Canada rendered federa! Iegrsiat:on :noperat:ve due to a breach-‘

S of - fhe Canadran B;!I of R:ahts, in R. v. Drz nes (584)

jFurther construed sect:on 223(2) (now 235(2)) of the Cr:n:nal'ff -

-

. Code Jn a nanner cons:stent w:th sectron 2(0)(11) of the

_Canadfan B:I! of Rrahts, fn Brownr:dae V. Tne Queen (585), .

it was not unt:! Hooan v..The Queen {5&6) that tne Suprene Court

fof Canada had to resofve *he effect a breach of a. prov:s;on'of

4’

:.'the Canad:an B:!! orf R:ohfs had upon ‘he adnr&s;b:!;ty of ev:dence._ -

- . - -

In that case fhe accused Hogan was taken to the po!:ce

\

sgatfon ”or a breatha!yzer test. Pr;or to takfng the test .thf'
acoused requesaed Lo see hrs counse! who was presenr at the-lhm
poirce “stat on rhe poi:ce offfcer re,used to aIJow-th:s'and.“
dvrsed"he accused that ir. he re;used ahe tesf he woa!d be

.cnarged w:th refus:ng fo prov:de a breath eanple. Ihe accused

then conp!red and was subsequent!y oonv cted: of an offence under

)

'sectfon 236 of fne Cr:nfnaf Code.. The Nova Sc0g1a Suprene Court

e

~Appeal Drv:sron aff :rned *he conv:cg:on and a, further appea! by

Lhe accused to Lhe Suprene Court of Canada was d:sn:ssed (by a ':

~ -

7-2 maJorfty).

. Rffcnfe J.;:rn de!;ver:ng the deOFIty Judgenenf

;o

distfnaaished Brawnrfdae, as in tnaf case the accused was charged

.under s.'223(2);(now'2j5(2)) and the denial of right to counsel
“to the accased who was under‘arrest provided hfm with a reason-

Lab!e excuse fo refuse to provzde a. breafh sanple. Under section .
1236 thereg js.nO‘provxsaon for reasonable excuse and' in Hogan,

-

te

- ':-l‘e !
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"evfdénéé "had ﬁ‘beeh bbfdihed as'fhé.accusedisdbﬁitté&'fb“théfui

'breatha!yzer test wh:ch he apparenth had a reasonabte excuse tO‘v'j{ﬁ :
Erefuse. In f:nd:ng the techn:c:an's cert:,rcate reIevanf cogent {}'
e
7and c!ear!y adn:ss:b!e at connon !aw, R:tch:e J- referred fo /raz :"p
.und Further he!d that even- :f *he resu!t of Lhe preafhafyzer fesuT‘" s
had been éproper!y or :l!ega!ly obtafned there were no orounds -
-‘fbr exciudrpg :t at connon iaw. . '3---'f Tq _;-fiv-.71.5]53 *"1:"” -
In hrs d:ssent!ng Judgenene, Laskrn J.,'asfﬁe‘rﬁeh""' :
: wﬁs, acknow!edged the connon Iaw ru!e o. adm:ss:b;lvty o,,f!7ega1!y
M 1 L . SNy -
'or :nprOperiy obga:ned sy;dence keievadf‘fo-vssue&, wrrhouf"“ _j -
' regard Lo_the reans by wh:ch f was procured (exoept ‘or confes—;ffc E
s:ons} and ‘he very narrow d:screufon accorded to cour45 Vrav. R
B g __ -_-. . ' : : . . _-. /:. ; ' - . ' P
;;uAs‘q.fequ!*‘ of fh;s rule “he.of't ered connengs on po!:cy-
JChpYCejas‘fbfYows{:fi’"} . '._q*Lu'iz:;;?” 1 f'__}_,ﬂ: :hﬂffnf‘
. , :The'chofde OF bb!icy'ﬁe%é rs to favoar ‘;;;}Qf " .
... 7 . the' socdal .interést in the. repression ~;i;¢e a E e
. S - of crime desp:;e the unlawful’ invas.ion a_f-gg”ﬂ,_, e
¢ of individual Jn‘eresfs and despite the TS
fact that the invasion. is by public of ficers .~ R
B charged with Jaw enfprcenengx Shorg‘of.‘ S
) legislative direction, it might ‘have been .. .. .
éxpected that the common law would sgek to - = "= lo
] balance the competing interests by weighimg = "°-.: .7 _ -
the social interest in the particular cdse” -~ el
"agains% the gravity or character of. the . * - et
invasion, leaving it to the d:screfron of 1 al e
“the trial Judge whetheér the balance should - -
beg struck in favour ©f reception .or exc!us:on T
_of particular evidence. [ have already. oL T
. indicated that the d;screLron has ‘been mar-, "5 0 0oL
: ‘rowed, and, I would add, to an extent: thaui‘.F”'“ ST
'underlfnes @ w:de referenc for’ 1 -
| p e fo adm;ss;b: :ty (587)
B ) ' ~ \.‘ _‘.',- _
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Lask:n J. referred to: the contrary approach in"the

5 . -

-an breach of therr COnst:tutgon.~ In ru!:ng upon the breach of‘

- - T

'i}fiffi the Canadfan Bzil of chhts before h:n, Lask:n J. stated.

-

= T The Canad}ah'sfll of Rights: fs'a'halfdway
N <. . .. house between.a-purely- common law.regime
. IR " and a-constitutional ohe; it.-may aptly be
Ce T T e i .. described .as «a auasr—constrtugfonal instrument,
o« TS ..t s .. it does not embody any sanctions for the
 ee s .. 7} U enforcSment’ of jts.-terms, but [t must be
wo e T .. - - the function off the Courts to provrde them
ST sl T ...in the-[ight of ,the Judlctal view:of the
Cee e o T Y impact of that -enactment. . The Drybohes
o T T case has establ-ished. what the. :mpact isy
‘ Lt T and I have ‘ne reason“to-depart from. the
. ,pos:fvon ghere gaken.- !n_che J:ghf of that
R S S, -pos:t:on, it is’to me enf:rely censistent,
S =L and appropr:afe,-;ha the ‘prosecution -in the
L T - ,u‘present case, shou!d not be’ pern;fted to
L T T s vinvoke thes special’, ev;dentfary provisions of
Sl T 'ﬂf%[,": "237- of the Criminal Code when they have’
[ ;,,-{been resorted-to .arter. den:a! of .access to
T P . counsel U?VIOIHLIOD of s. 2(c)(ii) of the -~
L -;_ [, 7.--f"_;;;fCanadran Biill: R:chfs. Thére being no '-"(’"
s T e e T d'oubt astto such denial. and. violation, the
B =S T T iCourts’ rusg'appiy a.sanction. -We would Ce
Cew o not-bejustified i s:np!y ignoring. the '
-,."T.,.ﬂT._hreach of ‘a declared fundamental right or
e w L L in JEtting it go merely with words of
LT e e fj'f'reprobatfon. Mor60ver, $0 far’ as denial
Cale iR Te et T ofiaccess . to counsel .is ‘concerned, | see
T no.practfca! alternatrve to . a rule of :
: exclusion if any-serious-view-at all is to be
‘taken, asi I think it should be, of- thrs

'»._~:‘;" “f; f§é;' ??_’fﬁ¥,preach of the Canad:an Bill of Hrohfs.(saa)

e Syt o respect to the rule of exc[usron of ev:dence

'fqémﬁidféd-by'Laskin J,_under *he Canad:an B:l! of Rfahfs,

— “ﬁ.f‘_»'_t‘c-h ie Jo ._Lfsd"r'd.: “
. The case of R v._Dr}bohés eae. iS5 _
. T authorrfy for the propos:t/on that any



Th T !aw‘of Canada wbrch-abrogates, abr:dges_- .Qf .
l;ﬁg"ifﬁf —:»or ;nfr:ngeshany of~the rights guaranteed = .- .
't‘f‘}ﬁfifg ‘by. the Canadidn Bill of-Rights should be .

WLl deglared  inoperat ive -and ;10" this: extént
“_”i;‘llTkﬂh; AE accorded a~degree ‘of paramounfcy to "t
S R Cthe provrs:ons -of < thatf. statute,: bat what-
u,--; ﬂTm;:t; Cevert view may., be~¢aken ‘of. the constrfufrona!
AL TSR, *JNpact of. the Canadian’Biil of Rights,: and | R
. u‘{7f=lﬂ\ y,w:th aII“respecf for those.who may-have a . . -
T Sdifferent, ‘opinign,, I cannot: agree thag,‘” Lo
R 1;],:é“cff' wherever there has been a breach of- one of L fﬁ
LUs e e 2t T fRe provisdonsoflithat B8ild, it Justifies R
R R Siathen adbpt:an of-the .rule’ of nabsojute N

‘:-,;jag:f  f exc#us;on" ‘on- fha.Aner:can model which:
e RN :n derogat;on of the common Iaw ru!e Icng

fﬁ”ff" accep‘ed rr th+s sountry. (589)
S B fgbqnﬂg,;g?hgaégdbbﬁfgidgfméjohifx judgéménf, édded;"

ig:TF[JTff_f' f agree w:th ngcﬁ;e, 4,; Lhaf th?s appeq!
oL sfiowd dbe: d-ismTssed on the basis” that, ‘even
Hlffr*he Canad:an ‘Bl ofs Rights is given, fhé
'sane é“ecf as.a’ COHST!;uLIORGI fnsgruneng,
ceTE v T tRisldoes” Aot médn. that a rule of absvlute
'“~wj1¢-7'?_ Exclusion; which (s in derogauron of ‘the
LRI Compmon fawe rqle,,should govern the admis-
TR T v L s b ity of evidende -obtalined wherever: there
”;ﬁ‘;uﬁd~wlsi'g- has‘been a, breach of one .of’ the prov;s:ons

f’iffﬂtf}“;  ..pohga:ned . Lhat 8111- (590) J .

These dec:s:ons d:spfay a narked genﬁehéy of the

',Suprene Courf o Canada Lo refunn to-common !aw principfes in'ﬂ

._’.. . -

'“the apsencé»g; an express stauufory prov;s:on auLhorfz:ng the

'ffakfng-of a'w;der course. The re!evance and probagfve va!ue of

_evrdence have been regarded as pre en;nent in. ghe search for . the“

arufh in crrnfnal frra{s overr:dfng ofher factors such as meahods

of'ob;awn:ng evrdence'and :mproper pofzce conducgﬂ There:ore,
. the courfs' afLentJOn has been dfverted fron a regard for *he

~ -

'rntegr;ty of fhe entfre cr:m:na! Just:ce system and a& a resu!t

poljce“mfscpnduqu nay be encouraged.-.-;.?, o 'Jh-f~.
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'-'_-; It I8 not surpr:aJng then that the rule ‘in Wra z has '

been subJect to a great dea! _of controversy (59!) but, notw;th—'-

stand:ng cr:trc:sm, severa! stud:es and reconmendat:ons (592) to

In 1977

_change the’ fule,

:t-remarned. -
. L) . ’

€

R
'-

secT:on 178.16 of the Canfnal Code was .

anended (593) to prov:de for a dfscretronary exc!us:on of

evrdence obta:ned drrec‘ly or rndrrect!y as a resuit of :n‘brmd—_
- where.

anendment such ev:dence,-:p‘relevanf

-,the exc!us:on may heve resu!ted

mandatory and not d:scret:onary)

the courf

"\,

is of fhe_op:ﬁ:od that

.ghe adnrn:scragron o;

-

.fion acqu(red by dhi rcep%:on of

'

fhe Chaﬁter

Jusf:ce' LO d:srepu‘e.

J. R ﬂ. vy Fooan (59#} S R

~

in Justfce noL

~

‘.
tw

:nadn:ss:bJe pr:vate conversat:ons

its adm}ss:on‘you{d brrng

PFior fodthe*'

‘was nof to be. excluded Ef}

be:ng done.‘"Sach.

ta- change ref!ecgs a shrftfng of fhe ba!ance referred to by Laskrn'

e

:s a COHSTI?ULJDRG! rns;runent and furthef'
sh:fts the balance referred to above (although sect:on 24(2) is

-In Charter cases dea!;ng wr;hj

Lhe exclusron of*ev;dence,_the d:ssent in /raz will be.:nffuen-

t:d!

.

although no attean was nade there‘co def:ne wnat was

meanf by the Lerm ”wou!d br:ng the adn1nf$frat:on of JuSLICG

nto. drsrepute““

a term. wh:ch has been

:ncorporated fnto sectfon

-|

24(2) as one pre cond;f:on to the exc!us;on or- ev:dence obfa;ned

Court

.of Canada

*

-

i fhe

ivq breach of Charter r[ghfs (595).

rea!m or confessrons.

-

Those words were cons;dered recen?!y by the Supreme

,In‘Rofhman vﬂ\.,:

tom



i:purpoeewof-traff:gkfng.‘-i

~'eta$emen¢'relatzng to'*he charge.:"

' Onta;ro Gour« of‘Appea! ordered a. new tr:a! ‘ An dpped! by the.

,.- :. ‘ _ .q- --" “' -.'22.“'.‘ . - .. “ '

¢

.}_;The Queen (596), the Suprene Court had to rdle dbon a'stafededf

- o

‘;hade by an accused charged w:th possessron of narcot:cs for the

. ° - L .
. ‘,‘1_.

3:--*_7'Afterfhe.wee'arrested ahd‘caufidned the acaused RN

-

'_ refused o provzde a statenent and was then Iodged n a. cell aL.

v

“f:n an’ undercover capucrfy, was p!aced fn fhe celf and a!*hough

Lhe accused dt ’frst euspected the po!rce of :ceeras a "nark"'

the offfder'uold hrm he. was a fruck dr:ver and had been frsh:ng..
Ih‘reedoﬁee-;o_rheudccused'e query, ghe off:cer said he was in.'

l-jail-beeauee:ef'a %raff”c chkéf;jJMhen'the po!;ce off:cer asked

Y

be accused why he - was Ln Jafl ‘the aceueed ‘o!d h;n it was fFor-

-

'"possesefon of hashrsh and fhen contrnued to*mdke'an :ncuipauory

o

et

fhe trfal Judge he!d fha %he'pdf?ce dfﬁieer &ds e

-

7of fhe .met hod Iﬂ'thCﬁ:J was obfafned by *he of fcer.L_Ae a-

resul* the accused was acqufgted bul on Croun appeai fhe

¢

“'accused qo'che Supreme Coura of Canada was- drsnfssed (by a 7 2

-

-."‘deor:fy); '

w . .- .

ﬁMdrtJdnd J. de!fvered ‘the naJorffy Judgemen‘ dhd.hejd;-“'

app!y:ng the subJecfrve Lest Lhaf the poffce of fcer wae nbf d

“}person in. aufhor:ty because he was nof regarded as such by the

aéedsed.‘ He further expressed an oprn:on as. to whefﬁer the

'ﬁ;the po!:ce staf:on.; Shorf!y Thereafter a POffce off/cer, acxfng

'person in au?hor:ty and ruled Lhe SLGLEHBHI fnadniesfb!e.ih view!

.

' ey . Do . . ) .
Bl D oY RS PP I S TR e et e



.t . . . .-

:uccused’s confess:on was properly adm:ss:b!e even on fhe assump—wn
1“fron_1hat the pol:ce offlcer was a person Jn author:ty.‘ Mart!and

 q;uadhered to twe trad:tiona! test af vo!unfarrness w:thout

.

'T.regard for the methods by wh:ch the sfatenent was obtarned or

.the effec?s of such methods on the cr:n:nai JUSf?GG sysfen._'HeA

stated.

+ - .o . T

, .. .1t was not, in my opinion,. a sufficient
- ' .basis. for the refusal of. the frial Judge.:
SN to rece:ve the confession.in ev:denqe sole!y

- . ... ... becduse he disapproved of ‘the method by

a ‘ . which it was cbtdined.. ~The [ssue”in the .
case was.as Lo wﬁeihef“?he confess:on was LT o

IR "'vo!unfar)f- (597) Ce — e

PR . . . - .

‘—Ih3Lh{s case, a!though Lhe acCused‘was n:staken as fo' '

the- fden Tty of *he person w:fh whon he was qlkrng, h;s s;ate—

-
- il

_nent was.”reely and vo!unLarfiy made, :re, "?he«utteran¢q'of an
opépagfng m;nd" (5982--A e
'-_Lstey J.,:n a d;ssenf:ng Judgenent concurred :n.byf

Lask:n okt Ja C., wou!d—have exc!uded the sfafenent. In hrs v:ew

Pl - . e

_confess:ons are not adnrss:b!e where*fo adm;f fhem-w0q1d bring -

'fhe admrn:stration of JuSLICG fnfo d:srepute or,_aéwhefsdid'in;ﬂ
:.“anothefgway, wou!d pFBJudlCG the pub!:c :nteresf in the fhtggrify'

'of the Judfc1af process.l

C . .

R Estey D éoﬁsidéred'the‘dccu&éd's"statemenf fo have

 beeh rﬁvo!untarr!y made because the accused dld not know he was_
g?ying 7t,fo.agperson in aufhor:fy and further because it was_"the

Lpﬁod&ﬁ:‘of a.ﬁfiék.&pdzfresth pergon; in aufhor:?y, ca!cu{dfed
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 to subverr the appelfant's expressed decrsron topstand mute"

-(599) he . held

Such a deternqned subversron by the po!fce,

- .

e_broaghf the adn:n:sfrafron of Justrce

e

:nto dfsrepute and rendered

LI

:nadn:ss:bie. H:s Lordshfp wou!d view as pofenfral!y

~the statement

‘br:ng;ng the adnrn:strag/on of Jusrfce

.

fnfo d:srepute, poJ:qe""

act10p§ that eqdee Lhe pr!rc fo iose supporf anc - respect for. i
the.Jﬁteérify_o?ffﬁe-er{m:na!:Jgstree.system,” , i
' Laner J;, ;n a separage judgement noL concur%ed L

' bILhougn agree;ng w:ﬂh Lhe resul* of *he maJorfuy, revrewed.*he

iEY -

bases for the con;ess;on exclus;onary rule and expressed a

general-eoncern or ‘he crfn:nal Jusg:ce sysfen.- He formu!ated :

the following two rules: -

A A suagenenu nade'bv che accused .
Caperson in-authority" rnadn:ss;b!e ir
" téndered. by the. prosecucfon :n @ criminal
proceeding unless ‘the Jud ge is saL:sfred ,
beyond a reasonatie doubt that nething said
or done by any person fn- au;hor:ty could ‘
have :induced. the. accused to rake a. state- -
;meﬁtAwbieh Was. or n:gnL be unfrue,

-
)

2. Arsﬁé;emenc madelby

_ the accused to-a
person in author:ty and

gendered try the ... -,
'pfoseéufron in ¢ crimindl proceed:ng aaa:nsb,
him, _though elicited under circumstances’
which would not, render it_:nadnrss;bie,
“its use -

shall neveraheless be excluded-
as a resu!‘ of

in the proceedings: would;
was sa:d or done Ly any person in.

-

,aufhorrcy
-;he adnrn:straLfon of

what
in: SIICIalng
- d

U;th respec; to fh second

Lhe adn:n:strat;on or Justiee';nfo d:
- Mf'.

qealt

W£th'by,Marflaqd Jar Justr

‘brfng L

The ISL.GLE."JBJ’?T )
into drsrepufe.x

ustice fsoo)

rufe and whaf uou!d brfng

srepute - a matfer nof e

cé Laner sfafed ~thf



Ne

_may .becore an oft—duoted.?qsﬁage; ?I

I would emphas:ze that under the above—
mentioned second rule the Judge rs not
'exerc:s:ng a pure d:scretron to exclude,
‘.as.is the case under s.. I?8 16(2) of the
Criminal Code, ‘and that h;s ffnd:ng is to
SRR . be dealt with-in appeal as.- any: other ST T
. . finding, subject to the.differences and . - -
- imits of the Appeal Courfls Jur:sd:ctfon P
‘s defined by 's. 603 ... and s. 605 .0, of
the: Cr:mrna! Code.kf;l”' A

! hasnen to-say also’ ‘that,; if.the second.
“portion'of'the rule js. not. a true discre= -
.- , ,.'tron, it is even Tess a blankef dfscret:on e
e sgiven Judges to repud:ate ‘through an
ST exc!uSIOnary rule any conduct onm the part
of the authorities a given Judge m:ght '
“CODSIdeF somewhat unfor‘unate, drstastefui .
N ,..or rnapproprfate."There f:rst nust be a “m'
© . . g¢lear connection between: ‘the obtaining of
' © the starenent and' . the conducr, furthernore_
S u_;thaf oonduca nust be so shock:ng as to el
L Justity tne. judicial branch of the criminal .
' . justice system in feellirg. that, -short of
ld;sassoc:at;ng itself from.such’ conduct
. through re;ecfron of - the statemenf Litse
'-.reputat:on and, as a resuit fhat of the ° -
._whole criminal Jusffce sysrem,'would be "
brOught rnto dfsrepute. o Lo )

The Judge, in detern;nfng wheaher under'—
~ the . c:rcumstanoes'*he use of .the’ statenent
.in the proceedings would bring the adm:n:s—.

i tration .of Justtce into d:srepufe shoald
.. consider all ‘of: thé c¢rcumstances of the "~
' pcheedfnbs;'*he manner ‘in.which the state-..
ment. was obtained, the degreg to which
‘there 'was ’a breach of soc.ddl values, the

serivusngss of “the charge, the effect the
- exclusion would havé on the result of the -
proceed:ngs.' If ‘must.also be borne 'in n;nd
that, the fnvestfgatfon ot cr:me and the o
.’defect]on cf cr:m;nals g8 not a game’ to be A
governed by the Marquess of -Queensbury rules.
The .author.ities, in dea!fng with shrewd’
and éften’ sophrsfrcated cr:m:na!s, must .
'fsometfmes .of ‘necessity resort to tricks or
other Forms. of deceit and .should not through
- the rule be nampered in the:r work.,  What '



L . | < - ] ) ' . -

R . .A, M “ I_L.“- '.-.‘2-28.. \ . . Al | -'_' -.;,-- . . . ; - ;..- \_ . ' - .
shou!d ‘be- repressed v:gorously T 3','._ R
. “conduct on their part that shocks the S
' compunity. ‘That a- police: GFficer. 'g*-s-;,?':;y“\ - T
-pretend ,to be.a lock-up chaplarn .and. . LU L

: . hear a suspect's confession is. conduct . T T
53%hat shocks the conmun:fy,‘ is pretend—- IETIEE '}

ing .to .be the duty legal: a:d Iawyer T T :\

e!;crtrng <n’that way - incriminating I oy

o ~statements: Sfrom: suspects or accused;* IR '_l
i - injecting .pentothal into a diabetic. . s A R
. suspect pretending it s his daily shot B AT

) Lo ‘of fasulin and using "his.statement’ R ' _@
i ‘_ev:dence wouldalso shock the connunrty, ‘ -1

Lo .‘buf generaily speak ing,. pretend:ng 0 be_,” 53

by . ‘a. hard drug addict to break a drug ring. -3
s 'w0uld not 'shock.the community; nof wou!d L4

h .~ as.: 'th& case, pretend:ng to be a truck . . 3

E - dr;ver torsecure the conviction of a -~ RS §

- .. trafficker; in fact, -what would shock: BRI
e the community would-be preventing the Lt g

N rﬂepolrce from resorurng go such.a tr:ek. (SO?)_ 'v;‘;;‘; -?

In bqﬂancing:fwe rnteres‘s of soc:efy and *he-rnd:—: .

ereef,:geﬁeF Q;i@eu[q‘repuqrate‘f in *hfs case terough a rufe‘ ﬂ?
;exejee7hg'eeefees}eeesr‘cohdect on the bart of. the aunhor: res S .%
| that "shocks the communiiyml : 4
'“?éh the O¢her hand, he fecognrzed‘the.need ofjpe{ice,;‘ é
,ef,fcers fo resor;sno sfra¢agems gin. deaffn;‘WIch cr:m:na}s“aedaezﬁ | ej
.:mp/rc:tly appears fa have elf'*hat 1he cou;ts:50ve a;eeffe!ag, [: 3
ve duty to protect Léé pub!fc by recegnrzrng such neane of ;‘
Iau en;orcement. . On the 7e5f3 be,ofe.hfm HIS Lordshrp was ef
.ithe v;ew Lhac ft uouid-shock the COmmuany ¥ia fhe polfce were_ P
1prevented ‘rom FGSOF&fﬂg fo such a ;rtck. o ;"‘ R 'j:'_,Jf.fl
These reasens nay serve to essﬁet ceerts in'Ch;e%er :' )
vcases fo dec;de what evrdence Moulﬁ br:ng the adn:n;stra;:on of :
:”Justvce into d:sreeufe and es a_resu!t be excluded feenhthe -:; Hf"‘."‘
. v ' ) .o
trﬁen;of'facf.ﬁ6Q2):{ In arrJVIng at such a dec:s:on, sect:on 2#(2) Tl
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girects the court to have regard 'to all the'circumstances. v . ..

L} A bl .
. LT -
- "o .

In "hav:ng regard to a!! the c:rcunstances" ?ihejf'

L3 - N V-

 court nusf we:gh fhe xnferesas-df Jnd:v:duals to: be prorected

'eifnom”state IﬂVdSlOﬂ of constftutﬂonaily protected r:ghfs and

L w -

'”fhe rnterests of SOChefy go be protec?ed fron cr/ne w;th the

-,,,

.niassurance ‘hat ev:dence bear:ng on the connrss:cn of crrne w:!!:‘

r

-

be secured and tendered ;n Crlﬂtnai courfs.';_ woT ‘C_ L

55Q:“ﬁ5 In strfkﬁng Q. balance and sett:ng pr:orftfes fhﬂd

o

parfrcu[ar case; fhe ccurg nay.ccns:dec a;vqnpety of factofs\}”-

N

(603) Sucn as..a‘feﬂ‘l_ﬂ;.i" T SR

~-ﬁ) U:iru4ness, i e. wﬁetﬁer the breagh . - -
. was de!:berage and nal:c:ous or whefher

-t was gone in- good fafth and,rnadvertent!y,
72) 'Urgency cf *he s:tuacfon;ce.g; to
;pceVenL‘*he !css orf: ev:dence; PO

"’gfpfj)_.Unfcfr preJudrce fo fhe accused .7 P T
. 9)?'Ser:ousness of ‘the' Chaﬁfer VIOIGL[OR,
c‘Qsﬂ;:Grav:Ly of Lhe offenée charged

&) - Reirab:lrfy OF the eVJdence under L
~aufack-' - : - . '

- 7) 'Conddcf-cf,the pol;ce,"'

‘8) Jnf!rctfon of harm on tne accused or,i

- > oghers-”
) f9)’ cxtenf to uh:ch hunan drgn:fy ‘and. .
social values-were breached :n obtarn;ng‘ ,
~ the ev:dence. . : : "

PRI



."';.“: ¥L:i ii, j- Onpe‘the~co;}t ié s&%i&fﬁéd uﬁaek‘section 2&(2) That ;‘jiji;;:
, . ;l:. the admrss+on of rhe dlSpufed ev:deﬁce Qbuld br:ng the adm:n:s— ‘ 5 -
ST - - - R P
y ,‘l" tratron of Just:ce fnfo d:srepute and lf The_applrcant has __ “&;Q-f
: cbé;i:ed with tﬁe other condrfrons,uthen the~court cannot exer- . ff
N c:se :ts d:scret:oﬁ :n exciﬁd:ng or adm:tt:ng th:s ev:dence srnce | é
- '"*he subsecnron is- nandafory in sgfpulatfng that ‘the ev:dence . Jﬂ'? ‘f
. "&hal!" be exc?uded (60&).«AOf'COurse;:however, *here'rcma4n$ gl ) -?f
| certa:n‘amounr of dJscret:on a‘coung nay exerc:se élat !éasrfin‘ ' ‘;
”ff“-J_f fhe absence of b:nd:ng aufhéégfy *hannakesreference to @ par-}ng"i\ ?
:{  ticular‘SiTuarzan (as fn Laner J;’e Judgenenf fn RoLhnan (605)) ' 31
‘le m.AT-:n de;ern:nang whether or nOLLL;e adnrssron c;rcerLa:n evrdence }f}t%%
an' wou!d br:ng ‘the. adm:h;surat:on of Jugarce :ntOfdvsrgpu%g;;'va'}f: '3 ?%
. | ;- | One sgafgs off *hen.w}éh.tﬁe:Fgfé fﬁa%L;efeQdﬁf';. {Q;::{'Lxg
T éyfdenceﬁpﬁfzkbsgant:al probaL:ve vafugjf§3ddmfséfblé“éotﬁf?%&A" -
"lsfanding;ffrégg[ndr :nproper mcthods _Eopta}ning ft;' TOuCh—”- i
- stones oﬁ'agﬁfsgfbﬁfLbyzthgrefore,:ha?e'been re!ev&nce,
;ﬁféégtivéle}ge:&H&;'wifhfregpécf.Lo confess:ons,-yo!unLariﬁeS§,';.fi'};h
.'&fﬁcg d’dééTré fér truth and rel:ab:!:ty of emeeh§é ha§lbéen
T '%héf&!tfmq?g%ép&]ﬁsdgghg by Lhe;chﬁts;  »:: '  ‘J‘l'7'{ .
: - T fo'&ehongffqté'}éééh% ;reﬁds one on}y has to curn to 7 e‘
.realm of confess:ons wniéﬁ'COnstrtutes a-/arge.part.of fha
,'de"‘ofg. evrdence :nvo!v:ng dfrect contact between po!rce Afffcers
. .and accused. The exc!us:onary rule g0vern:ng confess:on ev;dence ;

is. not based upon any obJechve standards of proprrety of polrce



“_ﬁpﬁayct: It relates to the :nterplay between the conduct of

'-?Hﬁé}séns Jn author:ty and rts effect on the accused Iead:ng to

”fa determ:natron of the vo!untar:ness of a nesult:ng statement.

A e ™ .
. . . * L ' .
.~ . . . . . . . .

Pr:or to. R. Ve Uraz (606) courts were more apr rQ

‘_Jcondemn pol:ce tactrcs per e than after the deCISlon was

“

: rendered.. What Mrav d:d was s:cn:frcanfly reduce tﬂe range of

-

d:scre;:on a tr:a! Judge could exerc:se wrth Pespect tq ne!evant

xiev:dence of probat:ve va!ue.- At?en‘ron was to be focused on the

by . - "

:fquaifty pf ‘the eVJdence :fse!f at trral w:thout regard for the )
fneasures\ugflfzed to obta:n ft or the effect of such measures

“on *he adn:nfstragfon of Just:ce FGO?) :f-'_f;‘- ﬁ;- ' 'f;; 
What wou!d nappen then in the realn of coh?éssfoﬁs:f&.f

"tna - rn v;ew o, *he esttence of an excfusronary rule,_ Jndfngs;
of fact could be . Laffored fo conforn fo ‘the rule and under thei

"ﬁgutsehof voiunpar{ness, a trral Judge outrdged by po!:ce conduct.

‘.fmjghf ru{é;d stqtément :nadn1331ble (608)
Ocher forms of ev:dence have not in. theﬁpaé%;
'benejftted from such -an exc!us:onary rule even SJnce fne advenf

jof fhe Canadran 8:!1 of Rfchts and therefore, the scr}ct’ruLe‘fn. -

Urav has generally been adhered to.

- . et e ‘. ’

--fThE'foGItfonaf,Bﬁﬁfish-u?ew,ﬂwhfqh has been.the
_p}edomihant'one ;n Canadax'fs'concerned with ﬁaUrness-at t?i&f
Land thfs fnc!udes an assessment of ev:dence at tr:al w;thouf

'any concern far now ;f got there (except for the rule of



-voluntar:ness for confees:ons) and what took place before tne~

- .

P -

uifrrfal (609) Therefore, a d:sccet;on fo-exc!ude ev:dence obta:ned

by undesrrable means cou!d genera?!y not be exercrsed by the.-

4

'courts :n order to express d:sapproval of po!fce conduct (6!0)

 .adnl$SIbl1Ify of evrﬁence af trfal

. rtwafduEtices_of Lne Suprene Courh of Canadd Lamerfand Esfeyri_~7

-

-‘(Laner o did" concur in he resu!* wnereas E3cey J.,_w:th wnon

‘ Laskfn C J C. concurred dfssenaed),nave prov:ded wha"nay be

making andfa;desire_to:preserve,jadicfai Jntegrfzy and consequenf!%,

the fairness of the wholé process. by whiéh crym;nai Justrce.iqg

'%he pre-tr:al rnvesf:gafrve stage;_*herefore nethods of obtafnfng

. .. A . .
- Lot ot . . . -t

. .

Tne Aner:can vrew and tne pos:t:on to wh:cn our Jaw ._.“.7

is Iéanvng;'consnders farrness fn the whole process :nc!udrng

A

ev;dence are srgnr.:canf as they have a frenendous :npact on the'

S _':he Rothman (61!) case is an‘Tmbartanf;anéﬂbeca&Sef '

B

JJ;, algnougn nog concurr:ng n -ghe reasons o fne‘majorffy

o

fnf!uent:a! reasons for Judgemenf :n the:r ana!yses of Lhe bas:s-'

f;for the confessron exclus;onary rule, by_extendrng tf-and break-‘

fng wrfn the fradfufonal approach fo!!owed by Harfland J. (612)-:_'

7‘Tne exfens:on of fhe rule re:!ects the manner jn.; :
.-‘K ' ’

;wnfcn ev:dence rs obta:ned and. rts effect on uhe adm;n:sfnat]an

of juSLICE aluhough Laner and Estey JJ} v;ewed tne dea% )

P

' arfferentry fn the case before Lhem. Tne Judfcral rules expressed

o

by-fnese'two Iearned Jusrlces'.ur%her ref!ecrs judJCIaf.pOfICy—

-

administered. - . .0 S o 0 F u.-.f-- 'f"'.

ral

oo S . M .t . - -
sl b_"..'-‘J-AI“_JJ.‘DW“""'"‘"‘L-._.._-"-'l PR

O .



-

"LEOnst:tut:onaI!y entrenched exc!us;onary ru!e farmuiafed in5'( 

‘w:, 1Vihl That th:s reason;ng was developed w:thout any statutory

-

prov:s:on not on!y marks a- break w:th trad:t:on but suggests a .

-'vast'potent:al For development under the Charter thCh conta:ns a "

r ™

_broad words s:nr!ar to those used by Lamer and Estey Jdp \The'f:f

o

‘ fCharter reflecfs th:s concern for the crfmfnal Just:ce system as

-a-whole, rarher than only a portrOn of if;g I% :s expected that‘ A

/renedJes under *he Charter such qs rhe exc!usron of ev:dence ‘f

-
-

w:(l bave an effecf on the gathereﬁs of ev:dence in a var:ety

fo. SftuatfonS'so that therr methods w:l! respect guaranteed

ﬁ r:ghts and freedbns and thereby prevent the prccesses of cr:n:nai"

'JuerGe From becon:ng a parfy fo pract:ces.whfch afgack them_[fn

-

and Whlch are unfa:r gO ;nd:v:dud!s by the overr;drng o. ‘con=

'.stvgqtfona{'e:ghus, o

,;? o CoT . i . -- . . . .

;“" : '"*Théee-deﬁe!opmente'wif! certa:nfy carry great we:gth‘

-

'i_rn *he Sphere of !aw en.orcemenf and go beyond nere ev:denf:ary‘-

N ru!es. Thfs sh:ft by fhe courts rowards scrut:ny or the manner

wh:ch ev;denee is obtafned wrl! Iead fhe cour%s to focus or

Vpo!JCe rnvest:gat:ve neasures such as; entrapmenf .fn Charter

i.and non-Charfer maffers and fn fhefr des:re to conurol rhe.

'pcocess ' be more receparve to defence foo!s to cha!lenge such

-méasures.

[N -
R 1)
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3;“:Analddyfﬁfthithe~A%erfcanw8fll e?”ﬁfahteb' ; 3

) The Charter con%a:ns s:mr!ar guqrantees as can be‘__.g_i'fijf

'?oend :n the Amer:can B:I! of R:ghfs, aithough expressed d:ffer—fﬂjjfjil
cL T el TR

<l

L]

{ent?y._ In order to measure the rnpact of Amer:can decrs:ons i;:?;ﬂlf

ERCAE i e - R o

\rnterprethg and apply:ng the Amer:can 8:!! oF R:ghts, Jt JS —”{;-""-"

]
SRR
FEPY W W ] |

I SETTY SETTRS T PO ;'_.._.A.-b.'-_\) Y

:‘5essent:al to Take :nto account the respect:ve backgrounds of fhe;'”

Brl! and fhe Charter._ fi* f_ _ﬂif:T h'1@ -f.T ffﬁ_'ff_;}“fﬁf_;‘ﬁi"fj;
'“Pffdéife Lhe Unfged Sfates Deciaratron of Independenee,. :
Aner:can co!on:sts su errng fnJus?fces at *he hands of the f:f :

SRR

Y

- nother country developed an rndependent sp:rft vfth -a- hos;z!:ty‘“: };fu

=7 e

’

Jamde e 2 g hr e g

"fo governnent.'ffne Un:ged States :e a .nat 6. fcanded upon a. ﬂ'“°;;g;

”:revofutfon fron Great Br:fa:n, a coungry"rom whrCh sne sfruggied

‘or r:ghts and !:bert:es later deéiared rn a Const:tu;:on
'il:mr;:ng governmental power (6[;) }l' :ﬂ;; .-*;J_:l:5?::“1;_;}57;, f'r,J
- . -' P . '-.. :.,,' - . . o -,- ’ _Er

'ﬂ;_ The 8:1! of H:ghns was enacted in fhe form.of Anend—f;f

v

-

ments to. the ConstLuf:on. Fhe fprsL fen anendments became

-e.effeet!ve rn 1791 wrereas the Fourteenth Amendnenc'was adopfed

fn“!EGS;_ !n cons:der:ng fhe purpose and scope of the Aner:can
'éilf;'attengvon must”be_g@yen angne~fn¢entfon or Congress fn*
“ﬁ(vad?ng-fbrur{ghte in-frontier times. .

.Canada,.oh~the other hand‘-nae‘sfdwfi evolved_FrOmVE';'tb";*w

co?bny”to an ;ndependent nat:on ‘and. Par!ramenf’s intenrfonifdﬁi -

‘paSang the Charter IS not at a!! comparab!e to fhe iﬁieﬁfﬂeﬁi'* ;
.of_COngress_fn 1791, qndfjsss;z _— -.'5  -"',- o PR
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R:ghts and freedoms guaranteed by rhe Charter apply

to the Federa! and prov:nc:al gouernments whereas tne constbru—

t:onal gaarantees codta:ned Jn the Amer:can B:!! of R:ghts, :,e.

' . those :ncluded in Amendments d, through IO were or:g;na[!y

restr:cted to fhe U S Pederar governnenf aione but .s:nce the

Ces

— ffifff enactnent of the Fourteenth Amendnent ‘have. gradually been ’ T
ﬂ}"”:‘"j”\'“irpaorporated fn‘o the due process clause and app!:ed to the
= states tsiid. |

T}"9‘5' 5-'faf‘Jhe Anerrcan Br!! of H:ghts does not conta:n a prov:f

s:on thar resenb[es sectfon l of fhe Charter, wh:ch subJects‘

:?*-T.fﬂ‘ffi guaranaeed r;ghts and freedons to reasonab!e I;nffs. -Th:s :s"

ioenl a s:gn:;:canf d:s;rncclon and rherefore, in. Canada, Judrc:al

.

PE rnferpretatron nust be gu:ded by Lhe rntentron of Parlfanenf

- 7 ;'_; ‘fn enacffng secf:on l T ;' R

S 4he Charfer arther prov:des a means of enforcing

constrgat:ona! vrolaf:ons,'a prov:s:on wh:ch is lacking in the

-:_" Un:ted Srates Consfrtut:on altnough there,‘the'Sapfeme Court has

G'”; ensared fhat const;fut:ona! gaarantees are nof redaced to a

- ”forn of words" (6!5) by deve!oP;ng, as a matter of case !aw,

—f a method oF suppressrng farnted ev:dence.

-

N R !n fhe Unffed Stafes, this ru!e of exclud;ng ev;dence,

'a-_“i'f;_' ob a/ned as a resuft o fhe fnfr:ngement of const:tutionai r:ghts,

'evolved :nao an-. absolute exclas:onary rule (6!6) which, subJect

« - T -

-‘to var:oas except;ons, was extended fo der:vat:ve ev:dence or

ﬁ_;1 .-"‘rqus of the polsonous tree" (6!7) Con;éqaentiy; ﬁthe

- - B . . ‘



~

'"l~f’” Un;Led Srales v U;I!fams (§?5) uhere the Court Io:dfouL fhe

Aypett:est peace off:cer would have :t rn has power, thﬁoaghnT

Vlﬂoverzea! or und:scret:on, to.confer rnmunrty upon an offender for‘

::Iﬂ evrdence" (62J} .7:,'-.]f. f ;;lzi':'ﬂ_;" SN

,between h‘ gwo extrehes hav:ng regard to res rictions :mposed
.fby secL:ons l qnd 24._ !n Lhrs way; echus:on or ev:dence s ‘not

,.'au¢0natrc in Lhe even« of a- consL:tucronol vio!ation[‘bu%_ﬁfnges'

-;'JUSTICG as’ a whofe.-@if-*ﬁﬁ"“““.'; e T e

'&.1:?ﬁ]fﬁ' The good fafuh excepf:on reflecfs a baiance of

r
;
r

T e -

B -

;cr:nes tﬁe nost flag:t:ous" 5618) or—rn other words, "the cr:m:nal

5f:s to go free because %he.constab!e has b!undered" ﬂ6f9) S In

ta ot e

";favour:ng other pr:or:tres, the "app!:catron of the rule fhus

5.‘def?ec;s the fruthf;ndrng process and of en freeo the gurfty" (620)

-

-

. -
-

-~

. -

uﬂ"of.ghe truth above c!l e!se. It has been stated "Ft'matteﬁo .

‘_not how you.ge Kk --:F youjoteal it oveq, rﬁ'wouid be: adnrss:ble‘

. [
LN -~ . a . Tt ' -

Chorner renedies wffJ I:ke!y occupy a n;dd!e ground

-

= - -
-

o . . - - PR ~ e

--j-on ai! fhe crrcumscances and a.. roga;d‘ﬁor the administration-of -

- . -

- - A L . . . ~.

- - . ) Lo e e Lo
- . . A ot -~ -

The Amer:can exclus:onary rule has been nodrf;ed by

' requrremen;s of\ﬁi nd:ng (622), by fhe docfrrne of harnless ;‘ PR

¢

onsf:tu;fona? error (623} and by the good ‘affh excepf:on (624)_

C ~

--..‘~

rnLeresLs in‘a nanner nof.uol:ke sectron 24(2) of fhe Charter.,
Although noi express!y adopted by ghe Un:Led Sfates Supreme

Courg,_rt has been upp!:ed by Lha Frfth C:rcu;f Court of AppeGIS'

exceptrona! ru!e as fo/lowswo'ﬁ

Théotrdditfonoj-common:Iaw*vﬁem-éﬁphd&fzos the search =

.

{

»
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., L .. 8itting en banc; we now hold-that ,
.0 :. " evidence is not to be suppressed under RS
e - the. exc!us:onary ‘rule-‘where [t is dis="." " " . . | .
' " l-covered by officems.in.the course of = .. . .. U e
RS ‘ .actions that are taken.in good. faith and =~ - .-~ -
- -, .~ in the reasonab!e, though m:staken," . ’
T . “bel fef that they are authorjized. We do-
K len because the exclusionary rule exists’ B : _
to deter w:!lfu! or flagrant actions by j'_ N
po!;ce, not reasonab!e,_good far;h cnes. . o T
.. Where the reason for the rule, ceases, T ' C
~.fffs app!!cat:on nust cease. a!so.. The
“costs to-society .of applv:ng the . rule * .7
~ beyond the. purposes rt exists to-serve are .
- --J.'sfﬁp!y'tob high  in this instance the
; release on the pub!:c of a recidivist drug
v osmuggler - w;th few or no offseft:ng
_ benef:;s,‘ Ve are. ‘persuaded that bpth .o L o
¢ .reason and. authorlty support th:s S e e
conclus:on. (626) . ._"f';.' oo

{n ghe Unrted Stafes tnene fs'a'felfanceiup n'fhe~'

'-jzntervent:on of the Jud!C!GPy LO non:tor re!at:ons betueen

.

government agents and :nd:v:duahsand ftfs w:th:n th:s praxfss

3 thaf the exclus:onary rule frnds ILS rat:ona!e. " '* e
o ;fTIft is sa;d that the ru!e Geters po!:ce act;ons that s

¢

. breach cons;;tugrona! pro:ect:ons by renov:ng fncenffves to _ .. *
'} dJsregard theri (627) and in turn,ieseeuragfng iebredsee ksow—

!edge o;hconst:tut:ona! requfrements (628) _The rele is further
Justfffed By Lhe:":nperatfve or JudiClal rnfegrrty" (629) iﬁ%

preventrng the JudiC!d/ process fron berng sta:ned as a parfy

to off:c:a! conduc« thaf denonstrafes a nanrfest drsregard for

A

‘nconstffuuronal protectwons because 1n-adm;tf:ng :nfo ev:dence
fhe ‘ru:ts of such !awlessness, che.iflegallmeasufes used to -

'abtafn ft are rat:f:ed (630)

-



Canad:an Charter. . :-

Uy ;':. ”.1;‘3_.3.,,238ry S

f/f/:'.. P Th:s concern for the adnrn:stratfon of Just:c & is

reminrscent af the Judgements of Lamer and EsTey JJ. :n Rothman
_ S

GL The Queen (631) and of the exc!usionary ru!e expressed fn?fheg

~
-

-

ff' Jhe Suprene Court of Canada has,-:n tﬁe past,\exerc:sed

.o

Jud:c:a! res‘ra:nf in app!y:ng fhe Canad:an 8:1! Of‘RIOh S, and

fhas expressed a reluctance to be swayed by Amer:can Jur:sphudence

‘(632) or to abo!rsh ‘common’ Iaw rules of evrdence wnere they can

:be_neconCJIed'w:gh a-staguge. .The Charter unl:ke fts predecessor{

-

s a cohstitu%fohal'ddcument;.however, rnterphetat:on by the‘"

i - o

court s of—;fs guarantees is subject-to its: inherent restrictions,

1t -appears doubtful fha; the Supreme.Coqu of Cahaaa; in app!yina‘

n

the Chartef,'hi!! pargake in the eerene ac«:v:sn engaged in by .

the Unrted Sgafes Suprene Coura and therefore, drastic resulte‘.

?haf-weee_not rngended by Par!:aneng w;!l be avoided. . Chanéesﬂ

'eansfytut?onaJ guarqngees, on the other hand.

are.fnevitab!e however, and-ff‘may be expeCTed that'Canadiah Co

courts w:!! take a more: ‘lexrbLe approach wh;ch wril reflec&'

,compnamrses.between rhe :nterests o, soc:ety and fhe :nd;ufduaf

Onffhe bne'hand ‘and’ the search of frufh aa_trja! regard for

the - fnfegrrty of fhe crfn/nal JUSLICS sysfem and respect for"

4. ‘Remediés in the Evént of -Entrapment

L "Tbe-mast-apbropriate'remeqies under .the Charter for’
a Gfola%foa of section 7 rights caused ﬁy'pOJIcefentrabment,

. . " . +
B i R e R N Tt el



'pursuant to sect:on 2#(1) or. (2) reSpect;vely.

demons‘rate a. concern for the fnfegr:ty of the- cr:mrna! Justrce _

P Ce L L23s.

'fappear ro be a stay of proceed:ngs or fhe exc!us:on of ev:dence,

J‘Oncefa_court.fs~sctfcf{ed thafﬁah—infcingemenfToffa
Chcftef‘right'took pface as a result of bo!iceeentfapMent~.'

| ,the courf'mcy; in determ;n;ng fhe appropr;ate cnd Just renedy,

sysfem by :nporfrng no‘;ons of abuse of process and grant a stcy

:.?ofiproceédfngs,_aithough the Jurfsdtctfon cf the . courts to do so

L

~

. s sff!l in dlSPULe (6 {' AL stay of proceed:ngs und'ér sectlon_f

N

7-:2&(!) ~:. held to be a vai:d renedy, would-bestnbe appl:ed*for

-at the :ne the ev:dence ‘h r:ngfng Charfer r:ghts*:s tendered

Ve
-

Ler after ghe Crown’s case ~is cIoced;- Intbogp si%ua‘rons;_the

fgraﬁf?ng o;ugheunemedy wqujd be a-mqtter_fcr fhencocrt a!ohe

CLto decide{and; in the former tase, ev:dence would I;kely be

LY

heard:on a voir*dife,,-since a stay o, proceed:ngs has greater N

N ccnSEcuences fn c cffminaf Lr:a! than fhe exc!us:on of ev:dence,
the str;ngenf cond;t;cns fn secf:on 2&(2) would Irkely apply
: (63&) The ava:lcb;!r?y of secf:on 2&(1) as a bas:s for a-

VSubsfant:ve "defence" of enfrapnenu is nof !rkeiy, however a

sfcy of proceedfngs or the exc!us:on of ev;dence wou!d in most -

_ccses have the sane result as a successful defence. .

Aec{ained.by enfﬁapmenf wouqul{keJy consthuLe the on!x;eurdence

In most énfﬁapment caSes, fhe‘exc!usion of evidence

d

'of enfrapment although a procedural dev:ce and not a substanf:ve

defence, would ‘be rantanount fo an acqu:tfa! because fhe eVJdence

L

- e



the accused, fhe‘seridHSnéss of. Lhe Charuer v:o!anfon and the

" .”;ijl;i"_7§-13f.‘ - ?;Ehofx{' | iid:fjld' o
‘re!red upon by the prosecuf:oa %or conv:chon. .Objccf¥oa.aaafd ;Fftc':f;
.cest be nade at the trne fhe ev:dence is tendered and a. dec:s:on. '

a natter for the court a(onetflwou!d be rendered after hear:ng ) .'ii
cv;dencc-on,a va:r dire._“',‘ij»' -f ;C-;‘..x;g' . =] S ‘i—
= o s , . ‘ . . . 2
- ‘ An exan:natran of pofrce ent}apment, hav:ng rega;d to4 ] 1%
.a!! lhe cfrcuas‘anccs, as per sect:on 2 (2) wcu!d general!y 'ﬁ3_f"’jtg
d!SCfOSG ILSfWJIFurpQSSE_IGCk af urgehcy, unfa:r preJudfce. :3 f'.”f[;

b -

potenfral unre!rabrlrty of evrdenc& parcrcalar!y wnen fnfarmens: ffwi

are fnvolved (635) CAn exan:natron of ;th:s ccnduct wouid ”urther

-

I AP ROUI U

dfsclbse, :n nany cases,.thatrtce»cf%epce rncffgated was noL:T;:F;;-: e
thag ser:cas, harmfu/,foucthccé-af~}aﬁediafe,.tha; ft ca!!ed;farpf'f_ -;
udractfc'acf}ch fnferferrng with huaan d:gnr;y and r:gh‘s andff %
;ésul?inanfhjcxpaayng Lhe Judfcfaf procass and'ghe pub!rc toﬁ ;
 jaaob7e'bccaafaa;'5y'qn;arm.cp the cr:n:na! Jusffce SycLeﬂ @
In accordance wi Th. currenL.erws expresced by nenbers  7:_:§
of Lhe Suprene Courg of Canada (636),cff‘seém; unffkefy;that_
co&rfs u:!l perm:L gha crjmfna! Jast:ce systen ;ciﬁc'fafarcd-b§- .
Lhe GdﬂiS&lOn of ev:dence‘obfa;ned by po!:ce engcapaehf in qké@bn' ..

»

or consf:tuf:anal f:ghts.,”Therefore; poljce entrapment could

certainiy be included among those "shocking” practices described. .

by Lamer J., in Rothman v. The Queen (637), that would bring the

‘administration of “justice into disrepute.



',uneanfng does not appear ta have been altered, ?he effect of

.._:_._,. ."‘. . .- oA, -‘ .241‘; K . ) . .-.. “. . . ‘- - o P
. e .o o F RN
e L LT oL e I

-

'Hany r:ghts and freedoms exrsted zn Canada-?a?bthéf-?r-'l'

f?orns pr:or to the enactment of the Charter and althoagh the:r,'

,

.

‘fhese r:ghts and freedoms IS enhanced Uy the:r entrenchmenf

v LS

JThe Const:tuf:an. A constrtut:on IS a. v:tai and dynam;c dQCu—-?J'

.gxnent and nust be capabfe of growth.: The caurts nust-nespond by

-

eepfng a constrtut:on a!:ve fo new deve[opnen‘s in socrety (638)

The rzghf to !/fe, !fberfy and securffy of the persan
*f*and the r:ght nof fo be depr:ved fhereaf except in accordance'

: w;th the’ prrnc;p!es of fundanental Just:ce are not prec;sely

B ' . e . 2

L'defined r:ghts granged by Parl:ahent :n one operaffon\ 'Asgghé.f

courts adapt Lo chang:ng cond:tzons fn Lne conhunrty,”*he exer— o

»

.aa:se of these r:ghgs fn new or unte$¢ed czrcunstances fncreases

L]

"thBJr pogenffa! buf rénders any c!ear def:nraxon unpredchable.,

'The accomnodat:on of a doctr:ne of entrapment under the Canad:an

..

Charter of R:chfs and Freedons woa!d ref!ect fhe adJustnenf o;

*he courfs to a irv:ng const:tutfon as we!l as LO Lhe never end:ng

canpron:se befween Lhe {n resfs of soc:efy and the A Lerests -

of fne;(ndquduaﬁ. “:f

T
.
]

YT T



Ny .

undercover operaT:ons cmoun%rng go traps wnrcn prov:de oppcr-.

_must be ;mp!enented to ensure tnat po/:ce conduct althougn

L .. CONCLUSION - " : R

- - . o --,'_——,-._..

It has been seen tnat certa:n crames, pdn%[cuLanly

v . “\

' ~crfnes wrthout v:ct:ms,*are d:ffrcult fo enforce by ordrnary 31;.;

metnods of fnvest:gatjon and detect:on.f Polzce srnatagens and R

~ -

funat:es for w:lirng persons to conm:L offencea, are reCOgn:zed-

as pernassrb!e nefhods des:gned fo conbat such cr:nes.p HoWever,,

_fpoﬂrce-conduct‘ onst:fu;:ng engrapnent by fnduc:ng otnerwrse—,f;“

N ) . . - .- Z - . -\

":nnocenL persons fnto cr:n:nd! acgfvrty 45 exces&1ve and br:ngs

-

fngo piay *he cont:nu:ng conf/:ct between ‘ne conpetfng_inﬁeresks'

of'ﬁne publfc and tne :ntereSLS of che :nd:v:dua[..~. )

Engrapnehr puns :nfo questron the b!aneworfh:ness of

the. enfrabped-person and rs cffens:ve to connon noL:ons of decency

.and fair- p!ay. Asfa;result;“if.underm:nes respecL for fhe

adm;nrsfrat:on cf Justfce o, wn:cn fne pol:ce,‘*he prosecut:on

and “the jud:Cfary are /nfegral parts.f.!t is not suggested that'jmf

- v

-Canagran po/rce forces are nof generafly nonesL or‘efffcrent_cr"

-

.fnat‘fhéy_engage'rn en;rapment ~as” a rougfne pfacffce. h@wérthe;

-Iess;'fn the event it does.arfse, a ba!ance mus be struck béfweenj

Lhe protec;:on of the pubi:c Arom cr:n;na! act:v:ty and the

L -PfOtGCulOﬂ-Of the fndrv:dual fron overzeaious po!:ce achv;Ly

Jn order fo strfke such a balance, control measures

[P PRI G SON S

At

L
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L

' "str;v:ng for the protect:on of the commun:ty and the ma:ntenancef‘

.

"_oﬁ;cnder, rema:ns w:th;n acceptable bounds of propr:ety.. Such

‘con%roffmechan;sms; :t is be!reved should transcend but not

~ .

'_alfogether rep!ace,.tnad:#:enal avenues such as.m:t:gat:on of “'

fsentence of the entrapped accused (639), crv:i and cr:m:nai

-

'\fIGbI/ITy of the offendrng po!;ee offrcer and the accoantab:!:ryk

o ~

. of the ofﬁendang offrcer before agn:nrs‘ratrve d:sc;pl:nary

.rev:ew‘boards.' Controi techn:ques should brock tne fntended

'f alﬂ af pc!:ce enfrapnen% the convrctfcn of the entrapped
Flgsstsss, |t AT

Co- Measures of con?ro! whrcn nay cone to the ard of an

a

-entrapped accased nay :nc!ude fhe excius;on of evrdence obta:ned

’-_

- by enfrapnent a sgay of proceedrngs based on an: abase cf prOCess o

ﬂand have refused to scrut;n;ze polrce rnvestfgat:ve methods such'aif"'

g -df Lhe courf and an acqurtfal pursuanc';o a substantrve defence

LY

of—entrapnent. S o

!n England courts have expresaed a. reluctance to

'depart fron the tradftfonal common’ faw focus on *ne tr:a! forun

as entrapmeng and'tnenresaﬂafng'erdence,.Lnitne absenbe,oﬁ

o R ; ‘ i
precedent or legisiation.

American'courts do reach'inta the’ fnvestfgatory

stages..'!n tne Un:ted States, exclus:cnary rules of evrdence

. wh:cn are. founded on const:tutlonal precepfs, do not encompass

entrapmenf.. However the Supreme Ccurf has f:rm!y estab!rshed l'
of "

a ‘defence. of entrapment based on’ statutory consfrucf:cn wnrcn

)



relates, subJectfve!y, to the pFBdISPOSffIOH of the accused iﬁjii'zk.““

i;-Lajg-‘lfg?éwﬁ;q'L

T.

. _-'.- S < . . oo
. e . ) Y L. .

the case before The cquﬂt. f“ 1"fﬁﬂn-l‘g;‘*7:j [L :' ;ﬂ' Q e

The excius:on of reievant and probatJVe ev:dence,:

1

‘?althougn obfa:ned by :mproper and/or :!Iega! neans, has not been'

"necognfzed rn Canada as a resul* of R v. Urav (suo) e_f‘

’ 'adoption of‘*he recent Charter of Richts and Freedons however,f

P

ray !ead one ;o expec“ *he development of exc!us:onary—ru!es of

aV4dence.- The exfensaon of tngge ru!es fo ev:dence obta:ned

f'] by poiLce engrapnent - certa:n conduct whrch contr:bu‘es to The

Lt ...

e -

comnrss:on o..cr:ne aswopposed to poffce conduct af;er the cr:ne

" . ,._.’
- —_—

-ha3'been-comm:t ed - h:hges On wﬁeuher or no¢ the courfs w;lf

consgrue such po{rce conduc‘ to be an unreqsonable and unjustf-ﬂ

ffable Izn: 1on Lhe r:ghts conta:ned Jn sectron 7 of Lhe Charteri'

T aﬁd f_so, whetner or noL he adHISSIQIJI;y o..such evrderce_'

fwouid br:ng'*he adm:n:stratron of Justce :nto dfsrepute.

fhe shrff in perspecafve ?n'Cahbdiﬁh'crimindl'[aw'

towcrds an overvrew of the adm:n:strat:on o, jusffce - as_em{ncéd";

by the Charter and by: members of the Supreme Court o Cdnéda in

“Rothman v.. The Queen (sz.f) and Ama‘to v. The Queen (542) w'f'u .

'bertafniy'affect the conduct of he po!/ce the presentatron of

evrdence by the Crown, the developnen; of !ega! defences and

sin Lurn publ:c regard for fhe cr:m:na! Justfce systen.‘ Alfhough

the SupremeCourfof Canada and the: var:ous courts throughout_

the country have fn the past, grappled w:fh the doctrrne of "

13

P T

A b e

_ antrapment th:s sh:ft in, perspect:ve conb:ned w:fh the porentrari.,-"



245 Tl

”-rmpact of the Charter may yet f:nd a p!ace for entrapment ﬁh‘¥

v

P . . ~

,Canadfan cr:m:na! fawf ,,T”_ '~H;.y._ ,."jh' E .;f *”;'_-“f"'

N

R Such a concern for the enttrety of the cr:m:naf

- - - .

: Just:ce systém may gather support for abuse of process - w:thrn"

\"

or outs:de the scope of tNe Charter - as @ bas:s for an en%rap—?i

-.‘ v . '

“ment "defence" mucb in tne forn artfcu!ated by Mr. Justrce

~

“Esféy :n h:s d:ssent:ng Judgenent tn Amato Ve The Queen fGMBJ

P

.

The focus at tr:al accordrng to tn:s v:ew and anq!ogous.'

.’-.

T.ooto ‘the. Aner:can obJectrve approach s on the conduc% of the.f

+ -

‘.fpolfce rrrespectrve of the culpab:!:ty or pred:spos:t:on of fhe'

"-ucgused;' fhe propr:ety o; pcifce conducg :s determ:ned by

';5eﬁfec; on publrc regard or *he adnrn:straffon o; cr:mJnaiw

o

'liJUSLICG. -Srnce‘egregfous bOLLce :n:L:at:ves w0uld ta:n; the

:ddm:n:sfrat:on of cr:nrna! jUSt?CG, the cour;s w:thhold fhe:r

-

'_processes From-the prosecucron of an entrapped accused.

-

Pccentfa! beneffus of fhrs approach Fnd!u&é:the"‘

{'pro;ec On o;_ he pur:ty and :ntegr:ty of Lhe cr:n:nal Justfce

u‘system and The deferrence of pol:ce nrsconduct. However, such ff?.

:an obJect:ve view a!so has ;ts defects.

¥

-8y’ focuSJng on pof:ce conducf inSféad of the,

f'cu!pab:l:ty or: pred:spos;t:on of fhe accused ‘itvcreatés'& rfsk'

-Lof GCQu:rtrng chronrc dangerous offenders._ More fmportant!y,}

,by accepffng cerra;n Iess shock:ng pol:ce :nrtratrves w;thout"

consrderrng the accused’s pred:spos:tron, fhere IS a r;sk of

el



-

-

\

r

hypothetrcai person or a- wary crrn:nal would have res:sted
I

pur:ty and :ntegn;?y of the cr;mrna! Jusf:ce system do not

desrre resu!ts of thfs k:nd. s .

’,

A substant:ve defenCe of enfrapnent based on Se

X

‘; ?(3} or the Cr:n:na! Code focuses on fhe prrnary :ssue bef

.

*he court the gu:f* :nnocence of the accused rather th

poi:ce COnducL, and adneres co a subJechve Lest : J?_ﬁs,

theref&re,‘nore concerned Wth the cuipab:llLy and predfsp

gt{dn-o the accused Lhan w:‘n Lhe‘:rtegrr‘y o the crimina

,.;fhose whbhare 5ﬂaﬁeworthyqahd thdse whofqré”nok“f as a res

»g, an’ outs:de force operaurng on Lhe accased - andw%o»excu

-,Iaw to,dea! w:th "manu,actured" cr:ne.~'

S e

fa ter by QCqut fng then. In ths way, the cour¢s would

"manufacaure" a de,ence througn Lhe deyefopmeng of ‘he»cqmménﬁ.

.

to relate nore to the accused’s background and proc!:vztze

than._fo h:s gur!c or.rnnocence‘op the facts g:v:ng rrse
Charge. ‘... . ‘-. '. .-." ,: . . 'A . . ;. -. .. : .. 'T . '

.;‘ﬂ'f . Yefvffu£3 undefs£anqabLeﬂfha% police mfght‘reso

gfeétér‘;Enqucemgnts_pﬁgﬁ-deaiYng-wifh a wdry érimfnaﬁ tha

. "_.-. .; .'.. E K ) . . [y ._T." V . i . '.‘2u6. ‘ .‘;.‘ . _: ‘ N ~ . .
"conv:cffng nondrsposed persons who oughr to be acqurtted where

a partfcular accused rs tempted :n a s:tuat:on Jn‘thCh-a,:f

. ¥Th¢-'

.

Ctron.'

ore

an

osj= "

I

‘justice syquemtw‘zh:shcpproach afm$“totqfs;4ngufsh‘be{wpen.

ult

Se the -

'f".f  o Th:s SubJecffve defence IS not wrthoaf rfé defriménts;:
PPO!?pe.éppear_to-be g:ven a_tmcence to:9ngage"wn‘entrﬁpﬁenL_wrth

fféSpecL fo the cr:mrnal!y—rncl:ned and fhe concern at tr?&f seens‘-

S .

to the

rt to

nowith



. an otherw;se-:nnocent person..~MoreoVér, once the :ssue of

‘conv;dtrans,.ctc,

o crimina!.jusfjce'Syéreh;

- ‘L N . -

’

entrapment s ra:sed by the defence and Cis supported by some ‘iy‘*a‘

‘,ev:dence, th:s concern could be allev:ated by requlr:ng the

e

prosecut:on to dlsprove - usual!y by rebutfal ev:dence - fhe

Iack oF. pred:spos;t;on of the accused. As wel! 'aurdence'#[th

T respect to the accused’s background and rnc!:natrans wou!d have:‘

RGN

“to’ conply w:th strrcf evrdent:ary ruies,_e.g.:s:m;!ar fact b

LI

ev:dence, cross exanfnat:on of the accused as to prev:ous

-

Conséquent!y, .an - accused coa!d tender ev:dence

~

demonstra‘:ng h:s Iack cf pred:Sposrtron and/or argue, as the,

‘hcase may be, that The prasecat;on has ncr rendered predrspos:t:cn'

‘,evfdcncé'thereby fncreasrng Lhe !rkel:hood oF success of the ; ;,ff

‘f dé?ence.c Frequenf/y, fhough ewrdence of predrsposv.7on woald

be deuermrned by the degree of pressure appIJed by the polxce

as wefl as the accused's aonduct and statenents in h:s dea]fnas

w:Lh undercover po!rce entrappers pr:or to h;s arresf. »

Opponents of the subJectfve approach may argue fhat e

If creates an artfffc:a! d:st:ncf:on by restrrct:ng fhe defence

L to-enrrapmeng by po!rce or the;r agents and exc?ud:ng :ts app!vca-',

t on to !ay entrappers s:nce culpab;lrty is not d:m:n:shed

“accordrng fo the status of the entrapper. One response f&_ihat

-ﬁo fnciude /ay entrappers would rncrease the.aanger or co!!usion'

and- false al!egat;ons and th:s wou!d netther reflect a . true search

‘wfor guult,orzrnnocence.nor wcu!a itve.a des:red aim of the . =

T N
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Uhere the poirce go beyond cr;me de?ect:on by p!ann:ng i{\.f

B v . -

';_,'bfﬁeﬁceS'and rnst:gat:ng the:r comnrssron by persons who wou!d

‘5not otherw;se have been :mpl:cated in SuCh act:v:ty, the state 7;¢;jh~

. - :“has, gn ‘act ar%:f:cal!y propoga?ed cr:ne. In such a s;tua—ﬂi_;i“

’ ';ffon ft IS urged that an- entrapped accused must nave a. !egai ;f¢, :
~defence.. The ava:lab;!:ty of suoh a defence shouid not cause ‘4V
'a!arn fnuthg qommqn:ty s;nce, as.Amer:can studres have shown - .

e (6&4) Ptfwbu!d'on7y.édébéed :n.the.very few ga§es wherg;en?rqpfufj:ﬁ.d’
-.nenT has actua!ly occurred and been proved. T '"_:f'fm-j‘f‘_:f~':f i
:-"‘ iz ;'.. f_-i ‘,TIn Céha&a;,fheré is sf:ll no conprehens:ve and

‘,aufhofiquivéufegqlubaéfs'for a.dq;que oﬁ entrapmeng.'.dudfciaﬁi

.~ expressions,  in particutar the dissent in Amato v. The Queen”

&6%3}}'ﬁa§é;}5f’ig%g, feflected the‘égncer&SIéf:qd;ffslfqr
‘)'boffcé;insfiga&edZEeré.ffft ié -be!févedltﬁérga;_f_f"i: % ;_g“;_v;. 
'deaence of entrapment mﬁét td;é 7n%oﬂac6ouhf~the p?ed?épb#é%iqu-
- of the decused and accord;nglyh frndzngs of gu;it or - ihno&eh&é
wou!d have fo be made by the frrer of fact. Altnough a general
. 'fsubstanc:ve defencem;s proposed ff is- suggesgea *hat in cases
- ‘~'Eéxposrng the ‘most Ougrageous and shock:ng pol:ce behaVJOur
§ECTJOH 7 of the Charter, in part:cu!ar the pranc:ples of
:-;--.funﬁa@en%a[”jusfiée, cou!d be uL:ffzed to prevenf the sraTe from
;roFYETng.Fnoﬁ-ftS mgsdeeds”‘ Only then would the courfs cons:der
'ﬂ‘-a stay of pFOCBBdIngS 1o be, anv"appropr:ate and Jusf" renedy

pursuant to secgron 24(/), regardless of fhe pred:spOSJTron of

the accused. -



-Li ?ijl~ﬁYt wou!d be ;ncumbent upon the aourts to art:cu!ate

;_-,-.-' -

- L " - -

' ugu:def:nes perm:tt:ng them to derogate from fhe genera! defence

-’;of entraﬁmenf and appfy the oonst:fbt:onaf remedy.  As’ a resultr

'foﬂ.fhrs approach - wb:ch :s not un!:ke recent developments'in'

-1

'-;fhe Unrted States - entrapnent wou!d becone a mu!t:faceted

-

'Tﬁdefence" benef&tt:ng fron rhe advantages of the subjecf,ve.h o
. s ‘\"__’,r .

';f'and object:ve v:ews whr!e avo:d?ng the p:rfa/!s of each. It

- nay be ghap a court wou!d f:nd thau nefgher an acqu:ttal -hor a

“lis¢ay of . proceed:ngs wou!d be ava:lable fn a partrcu!ar-case

e but would ",ghe crrcunstances,,excfude evrdence pursuant to

.zsecT:on 24(2) of ‘he Charterw Vhag,JS c!ear s that defence

‘fcounsef would have several opt:ons wh:ch could be ufr!:zed .
. g _ ,
accord:ng Lo *he c:rcunstances..'

P T

'-Entrébmenfiﬁemaiper”hemever,.dn e!usive'concept“in ;

Canadran cr:n:nal !aw{’ LngSIGfJOH JS s;!enf on the issue.

.

: The Suprene Court has Ieff open fhe poss:b:l;ty for app!rca-‘

-

'_tron of. a sub5¢anf:ve defence and abuse of process as avenues

qva:labfe to,an entrappedggccused;

This*gap‘ih;eu? law was‘necognfzed-ih‘IQSQ by'the”

'%:jOu:met Comm;ffee. The Conm:ttee recogn:zed the use of stratan o

gems by polfce to catch cr:m;na[s. Hoyever,'ﬂthe use,of

*

'persuasfqn.or unfawr'means'tq fndgce the commissfon of.an

"of‘ence by a person who had no pre exrsf:ng :htent?anTO'commFt.

and who would nof have comm:tted the offence but rfor the

JRSTJthIOﬁ qf'[aw enforcement offvcers;or an agent orovocareuf



: .l ""m-i‘ ‘..__'_' 5 . —« - ' ,-_. . - '7.'.\' . - -
employed by them™ (646). was: ﬁodndfte be,yWOjfy indefensible. ] .
' f ' As a resultf/?ke Conmrttee reconmended the enactment -
" R LIPS : ::-M .;-. - . ‘[
- of Iegfsiat:on To provrde T ) ) [
‘, - B __:. :“_":'.-__h:.'-"_-_ BRI N --.'.#--. : R -_-‘- ‘_: ._‘ e .\__'."'._. . » . R .’}.
- urﬁj‘ﬂf'jng*fﬂ'; That a person qs nOL-gu:!ty 0Ff an S :
*g_-",g|;nuggf-s¢ef‘ offencexff hEs coaduct Jnst:gated T ,%
Sl Ly s Ty a Jaw Tenforcement off:cer or- agent o
- ;:\_;;;C{:jjw-ea'}“_A -of -a. law enforcemént off:cer,-for the- T ]
Co 3j{_:§T5j'. purpose or. obtarn:ng ev-idence: for the Lt i
e _quh’tﬁ' prosecut:on or such person, "{if: such: R }
‘_‘-QL\=jJﬁ”,;f\:h_. person~dfd not have g pre—ex:st:nc inten-=" i
S IR ML T e '~~tfon to conn1L the o1 fence.__\' LT 4
- o *whnn-;'j:;ftz Conduct amount:ng to.an. offence : :
ST shal! be. deened not *olhave been insti=T S {
A Fg'jjfﬂa**wgﬁ-~ ga?ed ‘whers-the defendant had a. cpre— ol e T
T e s ex:st:ng intent i'on: ‘to ‘commit the -offence. . S e
) " iy - when‘fhe opportun:ty arose and “the’ cooduc"' I
ARSI P ilwhfch is al'leged to, hdve. jnduced the. - . :
. = defendant to- comnrf the. or fence did .not . *'~;:.._1
C L e i T L P go beyond affcrd;ng hrm -an- opporaunzty to ;' ‘
PR f'ff“j\u;'kﬁmmﬁii commvt zt. f; S A . SRR -
R I ny e R o LT . \ ) S -
T T _ *3 The de*ence fha;*fhe of‘ence has been_j {
T T E,fnstgated by a’ law” enforcement off;cer
. ~ A or Ais agent shoa!d not,app!y to . the
5 '“g::i‘njL connJ&s:on of.’ nose affences- whfch fnvolve

7_3',f3?L~_ “:;';;” thé infliction of bod:ly harm or. wh:ch - 5 S
'f¢fj;”a-*-‘f';‘vi _Q_. eeqanger_!rfe -(647)« i .', Tl : BT RIS
. " e :.---__'-.‘.""‘-“' ..-. ‘,'.'_‘-';:“-"- ~ '- ....7 . <_‘. _\_\‘_'__ \‘A - R e .. - L. i

These recemmendat:ons adhere Lo a sfatutory defence ef entrap-- T -

s *' ment mode!ed affer the Amer:can subJect:ve approach The th:rd
S - 2 L
reconmendat:on - much lzke eect;on !7 of fhe Cr;mrnai Code -
properly exc[udes Lhe appl:cat:on of the defence, regardless~oﬁhf; ;“’j
i '-‘khereqfr _ ”fﬁleQ qumes.p, a very serfous nature-'ﬁ: |
!n 198/ rhe McDona!d Comm;ss:on ound iL unaccepaabie v
fhat the po?:ce should be ”tacrfly encouraged by fhe law to '
folerate rnstigatton by-:fs members of" cr:me by others when that
‘Q,:ffnstféefjpn,gob§;kéﬁfﬁpe¥ond.@ere*eo/Rcitatfph?zkﬁdaj.,;Aeﬁaﬁ“" :



E t:ve and sub;ectrve tests S0, that tne poiice conduct and The ' ‘;

résu!% the Comm:ss:oq reconmended a defence of entrapment to-
regfster clear dtsapprova! of such conduct in appropr:ate cases.

- - . . L L]

) -

The Conm;ss:on Opted for a combrnat:on of the QbJec-

o b

'apcused's_pne-exratrng !nfentron would both be faqfocs :nﬁ ) 'j‘

?defer@ining yhgfﬁerid defehqé'éhould apply. fffwa§-stgted: .

L “‘g.[t is the conb:natron of the two facfors _
B -that make it unJust to.convict inm any .
particular ¢case., Society should allow the
. police béry {ittlie scope for entrapping |
“*he person who lacks a pre-existing
'lntent,‘but substant:a!!x more scope in .~
. the.case of the person who has a pre-— - "
existing ~ifotent. The test should reflect.
. 1 that the_propriety of pol:ce conduct will
S .‘Vary from case to case depending on the- . =
. ... crimg charged and. the accused’'s prfor :ntqnt
, to engage rn *he act:v:ty; (6#9} = ‘

L . . . " . . —a

oL ’ ;ne_ﬁmqpfss:on fherefore reconnended thaf the Crrn:nal

:F Code be anended fo :nclude a defence of entrapnent enbody:ng Lhe'-

:follow;ng pr:ncrple:, e - __"’-f

The accused should be acquitted if it 7s .
established thaqt the conduct of a member . . : N
or agent of a police force in fnsffgatfng '
the crime has gone substantially beyond.
" what - is- Jjustifiable having. regard to-all o
the circumstances, including the nature - - -
of- the crime, whether the accused had .a@ )
pre-existing intent, and the nature and R
jexfenf'of the involvement of the police. (650) :

'In this way, the accused would benefit from a defence of entrdp- B
menf and the po!:ce would be warned fhaf uniawful pol:ce-;nsf:gat:on

LR

of crime w;li nof be condoned._ Furthermore, the Comm;ss:gn



.

7pré~e;isting :nfentron" or fndrcated whar ev:dence cou!d '_'“_*”

.Ssupport

-

it,:

"o by the R.C.M:P., ‘include-a.direction that .

-

T WE RECOMMEND THAT the admlnrstrat:ve
“Juicelines concerning ‘the use-.of :undér-" .:f'
. cover operat:ves in cr:n;nal-investfgatrons
which we recﬁnnended earlier be estah!ished

ne membgr- of the R.C.M.P. and no agent of

-

"the R.C.M. P c0unsel 'inq:fe ‘or’ procure. an |

unlawfuf acr. (55!)

-
. - .

- ~

‘Neéither the ﬁcDonaid-Comstsfon'nor'fhe Oufmef‘cdmm?ftee'def7ned*

-

presunably regard:ng th:s duty as a_Judlc:af onev

Par!famenf'haesndtfds yet“fmplemenfed ghe proposa!s

-

of .the HcDonald Connrssron or. Lhe Oufnet Comn:tgee.‘ Innthe—f*

. --absence : O;

fegrs!a‘ron, one nust !ook to the. Supreme Caurg tQ

ladopg a Iega! bas:s for the. deJence of entrapnenc-and_lp‘settle'

.

and whether

.a resﬁfr

law and-

appropriate cases. -

LR Y

< such issues .as its essenafaf Jngred:ents the.burden of proof. !

L

ft IS to be deal* w:gn by *he }udge or Jury ~%s

.
-

cons:stency would be engendered fn thfs area o" he,f‘uf

the deJence.o, entrapment.woqﬁd ftnd appﬁrcar:qn in
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Qvercriminal ization, in Leon RADZINOWICZ,” Marvia £.

WOLFGANG, (ed.), Crime‘and Justice: Volume [:. The.

' Criminal in Society, New. .York, Basic. Books, iInc., [SZ1,
CWp. 56; Louis B.p SCHWARTZ, Morals OFffenseés: and -‘the"

Hodel Penal Codd, (1963) 63 Columbia L.R. 669; August .
VOLLMER, :ﬁ”ﬁpﬁwfce and Modern Society, Hon;c!air, Noo -

' Patterson Snfth 197F, pp. 8I-178.

LR, TIFFANY, D.M. McINTYRE, "UR. Q}L._korfwsséé,
og crt-,'n. 22, p..lz._ Co Do :

"

iPer Hartin J.4. “in R. v. Berdino,(f9zg)_42'c,c.c; 309;

(B.C.C.A.), p. 312.

' Rothmdn v. The Queen, (1981) 59 C.C.C. (29) 50 (s c.c. ).f.
caff. ((979) k2 C.C.C.- (2d) 377 (Ont. C.A. )

See Richard C. DONNELLY, Judféia/ Contrd! of Info?maﬁ%é,

Spies, Stool Pigeons, -and Agent Provocateurs,(/951) 60
Yale L.J. 1091; See alsc Notes and Comments, Judicial
Control _.of Secret Agents, (1966-67)} 76 Yale L.J. 9%54;

/711 fam KELLY, Nora KELLY, op.cit., n. 2/, pp. 322-ul;
Commission of Inguiry Concerning Certain Activities of

- the Royal Canadian Mounted Police, (McDonald Commission) -

Second Report, freedos and Security Under the -Law, Ottawa,-

Canadian Government Publishing Centre, 198/, Vol. I,
pp. 295-328,-536-§5/, Vol.:.2,” pp. 1030- 1033;-

In.order to -ocbtain a p&rdoh, a person fndfcted and
arra;gned of treascn or felony could have becone an
"approver', :n_the.court's.d;scret:on by confessrng

——~ . .
»
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- Volume
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plea.”” The granting of a pardon was subJect to

the conviction (or derfeat
battlie™) of the appellee.

“(or con
as a result of his .confession.
Commentaries on the Laws of England,

in the event of a "tr:q[»by(
It .the appellee be acquitted
queror), the approver would- have been execu&ed '

'-Oxford,

Wiltiam

and R.

The Clarendon Press, 1769, pp. o
HAWKINS, A TreatMe of the Pleas of the Crown,

See Vfllfan BLACKSTONE
Vo!une v, ftst, ed.,1'

129, 324-5.

'II;-Erd'ed.,

London,.

Gos!ing, 1739, pp.

.Part of the Institutes of

printed by £.and R. Nutt, . .
204=-9.. Edward COKE, The Third ®
the Laws of England, 4th ‘ed.,

London,
r28-30.
Volume

printed for

A. Crocke and others, ]
BRACTON on the Laws and Customs of £ngland,

1669, pp. 91,.

Il, George E.

¥oodb.ine (ed. ),

" Harvard University Press,

D honest

Matthew HALE,

Volume
and.R.

by thes

desperate villains,
discovery and conv:ct;ng of real
“-*herr own. prof:ts offenconstra:n:ng pr;soners te apoca!

men. ..

‘The History of

Canbridge,-Masé;}

/1968, cp. 429-35.

the Pleas of the Crown

i, Ist ed.,

Londen, ~printed by

Gosling, 1736, pp.
.practice of approvement
“the tru

226,

67-8, 425-35.
prompted Hale:
th is, that more mischier
e kind of approvements by
“than benefrit

It was notec:

£.
A

in.

and R, Nutt
buses in. fhfs

to write, " ...
hath come to good men
‘aise_accqsations of
to ‘the public by the
'of‘enders, gaolers for:

BR. v. Rudd

(1775) | Leach. !15 (Eng.. K.8.) that the practice of

-approven
disuse.

" Law and

neng, by long drscong:nuance,

its Administration

had grown into’

"See also Leon PﬁDZ!NOWICZ A Hrs;orv of Ena/:sh Cr:m:nal‘

from 1750:

Vol

ume 2: The

Clash Between Private Initiative and Publicrinterest in

the Enforcement of the Law, London, Stevens & Sons Limited,

1956, p
benef it

p. 33-167, -for an
§; in addition to

state and pr:vafe bodres t

covered
convict

Tstory,

and exe

- d;scovery and conviction
‘fnheren

‘offe

analysis of various rewards -and
approwement,

red by'the'

o private individuals for.the

of offenders.

Th

e abuse

t in such practices was denonstrated in B. v.
Macdan:el,(/?S#) I Leach &4 (Eng. K.B.) where the

~accused and others were prosecuted, af
that, in crder
ioni Qf h:ghway rcbbers,

ter

it was dis=—

to collect a statutory reward for
they had fabr;cafed a

falsely accusing one K:dden with the crime of
'hfghway robbery and causrng h:m 1o bte fr:ed cony:cfed‘

cufed.

See the.nemarks-of Laskin C.J.C. in R.
C. (2d) 131 (S.C.C.) pp.. [35-6,
C.h. )

38 C.¢i

'C;C.C.

(2d) 76 (On;.

V.

(1977) 32

his guilt ahd'accusing'his accompl.ices or'"dppe!!eeé"' e

Kffznér,_ff978)'
arf.
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" infra, pp. 93-&

:.257,

Il

Ibid:, ‘See R. v. Birtles, (/959) 53 cr. App.R 469

(Eng. C.A. ),-p. 473, infra, pp. 65-9. See also Ans&en
v. Rogers ' (19!6) 26 C. C C. 389 (Sask. S c. ) p._39O Iy

4

See K.M. bEVL!N; fnfofme?s, Spfes an& Agéhts.Pro§0cateur§,
(1971) 19 Chittyls L.J. 85; See also Irénée LAGARDE,.

indicateur, Acent Provocateur ét Complice, .( 1964} .10

in England, (1980) Cr:n. L R I36 -_

See David BERNHEIM, op.cit., n. 34, Vol. I, par. 2.02
(&), pp. 2(7-8). The .author, in his text, is referring

MeGIT L.J. 38; Eugene OSCAPELLA, 4 Study of fnforneréﬁs

a::DavfduBERNHEIM Defense of Narcotrcs Cases, New:Yka :
. Matthew Bender & Co. 'Inc., 1982, Vol. [, par. 2.02 (u),_

pp. 2(7-8). - See also Herbert A. BLOCH, Gilbert GEIS,

C Man, Crime, and Societv: ‘The Forms of Cr.iminal BehaVIOUF

New York, Random House Inc.,'196? Pe 460; William

CKELLY, Nora KELLY, op.cit., 21, ‘pp.-J23-JO. O
Wdrren“PEﬁLEY, Should Pol:ce Pay Witnesses for. reStﬁmoqy?,'

The Gazetle, Montréal, November-20,. [5982, p. B~4; .See .
also Palmer v. The Queen (1980} 50.£.C.C: fad). I93
($.C.C..)," pp. 208-9 where Mcrntyre J._comments upon'*he
propriety in certafn cases, of using pub!rc funds to‘ )

‘erotect Crown . witnesses, In R..v. Ridee, (1980) 5i

CC.C. (2d) 261 (B.C.C.4.), "a kmown:drug -trafficker -

‘ac‘fng ‘as an agent of the R. C.H.P. was pernz;ted fo.

retain the bulk of the drugs he acqu;red and, to the-

" Knowledge of the R.C.M.P., trafficked in these- drugs

for his own benef it thereby na:nLarnrng the supply of

‘this drug to the market so as.not to raise’ the "
- suspicions of others 'in the trade.,_l :

to American pract;ce, however it is submitted that the
same patfern exists fn “Canadg part;cu!ar!y in-large -
metropolitan centres. . See also Joseph GOLDSTEIN, lé6c.

¢cit., n. 5, pp- 565=-7 j " Eugene . OSCAPELLA, loc.cit.,.
_n.._33, pp. [4#3=-5, - . oo I

See United States v. Silva (1959) 180 F. Supp. 557

- (U.S. Distr. Ct; So. Distr. N.Y. ). Defences based on
- ¢oAtingent - fee arrangements have generally been .

unsupported by American courts.  See Roger PARK, The
Entrapment Confroversy, (1975—?6) &0. annesota L.R.

I63;,pp. [95-8.

Edwin M. SCHUR, g.cir., n: 19, p. 135.  In this book,
the aufhor refers to the re!at:onshrp betwéen the, v. S..

- Bureau of Narcot;cs and :nforners.

. \\
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40,
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La.

43,

k.
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: Dav:d BERNHEIM og:cif.,-n..3¥,"Vo].5{;}par;'2.02(9);
Pb. 2=l = R A

" See. -Shermdn v.'Un;ted States . (1958) 356 U.S. 359

(U.S.S5.C. ) rev. (!95?) 240 F (2d) 9#9 (2nd C:rc..C A. )
See fnfga pp. 33=6. ‘ .

See Un:ted States v. $ilvay supre, n. 36.

- See.Sherman,v. Un:ted States suprd, n. 39; Sorrells

.”Unfted Staues, supra n. |-

- Beaver v. ;ne Queen, (195%) vrs.c'c.c; 129 ($.C.C. 0.

RIS z!FFANY DL M. MGINTYRE, JR ; D.L. RGTENSERG,
C o op.cit., : 72 P 272. S :

See'sfahréy A. COHEN, og.cff., n. 5, pp. 120-122;.

Wayne R..LAFAVE, 0p.cit., m. 5, pp. .ki1-35; ‘Glanville
CWILLIAMS, Evidence Obtained ‘by Illeaal Means, (1955):

Crim. L.R. 338, p. 346;  Alan BOROVOY, -The Powers of .
the Police and the Freedoms of the Citizen, in R. St.
Jo MACDONALD, John P.‘HUMPHREY (ed;),,The Practice

“of Freedom: Canadian—Essavs -on Hurmen Rights and
" Fundamental! Freeddms, -Toronto, Butterworths, 1979,
p. 425 ‘at p. &29. Pauil C. WEILER, The Control of Police - .

Arrest Practices: -Reflections of a Tort Lawyer in Allen
M. LINDEN, (ed), Studies in Canadian Tort Law, /ororto,

Butterworths, 1968, p. 416. See Chaput Ronarn

(1955) S.C.R. 834, where damages weréfawarded in avour
of a Jehovah's Witnesses minister .against three pof:ce

- officers who-illegally broke up an orderiy religious’

meeting conducted at his home. See also Chartier v.'

" 4ttorney General of Quebec,(197S) 9 C.R. (3d)(S.C.C.)-

In Bivens v. Six Unknown Named Acents of Federal Bureau
of Nercotics,(1971) 403 U.S. 388 (U.S.5.C.), the United

" States Supreme'Ccurthe!d that acomplaint alleging that
.agents of Federal Bureau of Narcotics, acting under .

colour of federal aufhor:ty, made warrantl!/ess enfry'bf
petitioner's apargnent searched the apartment and
arrested him on narcotics chdarges, ali without probable

" cause, stated a federal cause of action-under the
“th Amendment for damages recoverable upon proof of

injuries resulting from agencs' violation of that,

,‘Anendnenf

See William C. MATHES, Robert T, "JONES, Toward a "Scope

of Official Duty" Immunity for Police Offiders in Damage -

Act.ions, (1964-65) 53 Georgetown L.J. 889.
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" See Allen M.  LINDEN, Canadian Tort ﬁaw 3rd ed., L
Toronto, Butterworths, 1982,: pp. 51-5; G.H.L. FRIDMAN

" Punitive Damages in Tort,.- (1970) 48 Can. Bar. Rev. 373;
Paul C. WEILER, loc.cit., n. &&; pp. L2u<457.  Jean-

Louis BAUDOUIN La Respondabilité Civile Delictuelle;
Montrea! - Les Presses de ['Université de Montrea!

1973, Par. 113, 176, pp. 88-9, 130~1. "

| .see Stanfey A. COHEN, oé_cjt,, n. - 5, pp. I uel dndx oo
- 122-30; - Paul C. WEILER, loc.cit., n. pp.'uu3-

4 complainant ‘may - attempt to lay a "prfvate"-rnforma—‘
tion. but see Evans v. Pesce and Attornev-General for
Alberta (1969-70) 8 C.R.N.S. 20/ (Alta. S.C..) where:.
the court re.used to grant an - epplication by way of’

. certiorari and mancdamus tc’ compel .the magistrate to

[Ssue a summons or warrant for the attendance. of a
police officer who' /nst:gated a drug -transaction with
the applicant. See also R. v. Petheran (1938} 65 C.C.C..

ISt (Alta. S§.C.A.D. ) whére a. "private™ Jnfornaffon was
Iard agarnst a po/:ce sergeant Co

' See AJan,BOROVOY;./oc.ch., PRRTIT b..#29. Alan GRANT

The'Poifée:“ Organization., Persannel and Problems in

. R. ST. J. MacDONALD, John P. HUMPHREY, 0p.cit., n. 4&.
A-p. #OS’aL p. u/?-‘. T . o ' ‘

See - G!anvr!!e UILL!AHS loc.cit., n. L&, p. 346.

See. RoncareJ!: y; Dup!ess:s (1559) S. C R, 121; Atcornez—
General- of Québec and Keable v. ttorney General of.

Canada, -{1579) 43.C.C.C. (2d) 45 (S§.C.C. ), p. 58 per

Pigeon J. and p. 8! per Estey J.; R. v. Commissioner

of Police of the Megropo!:s, £x Parte Blackburn,

supra, n. 5.

See sect;ons 25, 28 30-33 and 450 of thé Criminal Code.
In Priestman. w Colanoe!o, (1959} S.C.R. 615, sec. 25(4)

-of the Criminal Code was of assistance in exonerating.

a police officer who fired a shot at a rear tire of a

.closely pursued . sfoien veh/c!e, thereby contributing

to .an accident in-which two pedestrians were killed.

See also sec. [4(1) of The Police Act, (i970) R.S.4.

c. 278-rep. by (1980) R.S.A. c¢c. P-i2, which, when it

was in force, excnerated_police off :cers in Alberta who
committed offences confrary to 4!berfa | iquor legista-.
tion pursuant ‘to instructions for the purpose of obrarnfng
evidence . - See also section 3(%) of the Police Act
(!977) S.N.B. c. P-9.2, which reads: ‘

A-nember of the Royal Canadian Mounted.
Folice or a-member of a police force

Clese. L 31f_.7_:  T

-
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shall~-not be convicted of a. vio!atibn.
- oF any-, Prov:nc;al statute iF it 78
‘made to appear to the Jjudge before A
__whom .the conp!a:nt is heard that the . -
“person: charged with the offence com—"*
mitted the offence ‘for the purpose of
obtaining, evidence .or ©n carrying out.
"his. Tawful dut:es.‘; T ’ ‘

Swm:lar!y, see sect:on J(i)(g) or che ‘Narcotic Ccntrol.

Reoulafions, (!978) S.0.R., .1 O%1, which provides:

~

v person is author:‘ed to have a - _
Cparcotic in his posséss:on where that
person has obtained the narcof:c .
- pursuant to these Regufa;:ons and ...
.(g)-ﬂs enp!oyed as an inspector, a
member of ‘the Royal Canadian Mounted
Pof;ce, a pol:ce constab!e, peace
officer:or member of the technical ’ or
o ;c:ent:f:p 'staff of any department or
the. Governnent of Canada- or of a
prov:nce or urtversrty and such,posses-
_ Ssion- iS for the purposes of and in connec— .
< ~tfon u:;h such. enp!oynenc,u :
. v ,
And section J.OI OO2(c) of the Food and Druo Reaula—
/ons,A(f978) S.0.R. ¢c. 870, which stipulates:

The following persons.may have a
restricted drug in their possession ...
(c) an analyst, .inspector, mémber.of the
Royal Canadidh Mounted Police, constabie,
-peace officer, member oF the.staff of’
the Deparitment of National Health dnd

Vel fare or officer -of a court, f;_such
person has possess:on for the purpose’

';g : Cand’ fn connec:;on w;%h his enp!oymenu,

The McDonaId Comnrss:on, Second Report, Q.crf. n. .
2%, Vol. I, . pp. 301-28; 513-98; 'Vol. 2, pp. 1017=-33,
recenfly nade _recommendations to aughcrize certain
fffega/ polrce actrer;es in par;:cuiar s;Luaarons.

For a recent review of these and other defences see

-McDona/d‘Comm:ss;on, Second Report, op.cit., n. 29

Vol. Iy, pp. 363-95. ith.respect to police Iiability

“generally, see M.L. FR!EDLAND Controlling Entrapment,

(1982) U. of Toronto L.J. Pp. 25=29. .‘Robert K.

. PATERSON, Towards a Defence of Ertrapment, {1979) 17

Osooode Hall L.dJ. 261, pp. 2?[ ~-3; J.D. HEYDON,

')
\~.
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. 55,

56..

.57, -

58.

59,

&0.

' 268, pp. 273-6; .Joel SHAFER, William J. SHERIDAN,
. 'The-Defence of Entrapnent (LS?O) 8 Osgoode Hall L.J.
[ 277, pp. 254-8. S ‘ -

- 17

The Problems of Entrapment (i9?3]‘Cambridqefi;J.

(.1969) & C.C.C. 3 (Dn‘._C A.); See infra pp: 113-16;
Graham PARKER, Comments, R.-. v. Ormerod (/970) 48

- Can.- Bar. Rev.- {78. See a!so Brannan v. Peek (I947) ‘ T
2 At E.R. 572 (K.B. ), oD 573- See Jinfra pp.-64=5. ‘

",

See also State v. Trophv (1899)° ?8 Mo. App. 206 (Kansas

City C.A.); Daniel L. ROTENBERG, The Police Practice:

ol Encouracenen‘, (1963) #9_Viﬁcfnfa L;R. S?I"pp; 885-9

.ﬁ.‘v. Ornerod; supré n.'SJ; p. 17.° Note the- fol!ow:ng

remarks of Laskinm C.J.C. in K:rzner V. The Queen,: -

' supra n. 314, P !3#

'_:he po!;ce, or the acent provocafeur
.. or the informer or the decoy used by
.. ‘the’'police do not have- immunity

their conduct in -the encourageneng-oﬁ'
a commission of a crime by another Jis
“¢Lse!f cr:n;na/. '

See MbDonald Commissfon,1Sepond-ﬁepbrt,;og;cif. n. 29,
Voil.. !, pp. 363—95; Brannan v. Peek, supra, n. 53,
p. 57# . ' S

(f949) 210 P (26) 991 (Cal. $.C.)

See Glanville MILLIAMS,'Cr:minaI Law: ' _The General
Part, 2nd ed., London, Stevens &“*‘Sons Limited, 196!
par. 263, p. 798, See also Wilson v. -People, (1939)

&7 P (2d) 5 (Col. S.C.) . o

. Supra, n. 47.

See Glanville WILLIAMS, op.cit. n. 57, par. 263, pp. '
797-8; Irénce LAGARDE, loc. cit., n. 33, pp. 4&-6.
See also McDonald Commission, Second Report, op.cit.
n. 29, Vol. [, pp. 379-93, where Crown and other
invoked immunities are examined.

See Glanville WILLIAMS, op.cit., n. 57, par. 263

pp. 798=9. In Lilly v. State of iYest Virginia (!928)

29 F (2d) 6! (4th Circ. C.A.), it was held that public
officials engaged in the performance of a public duty,
here a prohibition agent chasing an automobile which
he believed was engaged in transporting illegal !igquor,
were exempt from traffic ordinances provided they
acted—im-good faith and with reasonable care.

‘Consequently a conviction for mans!aughter, as a. .



’;262q'
‘result of. the. agent's automob:fe str:kﬁng and
killing a pedestrian, was reversed,and. a new trial '
Lordered. See also city of Norfolk. v. ‘McFarland, (1956)
'/us F. Supp. 258 (U.S. Distr. Ct; £. D.-Va; Norfo!k ST -n'
Div.); Johnson v. Phillips, (1975) 3. All. E.R. 682 (Q 8. )
‘R; v. Redshaw, (1975) 31 C.R.N.S. 255-(0Ont. Co. Ct.J..
[ But see R. v. Walker, ( I980.) 48 C.C.C.. (2d) 126 (Ont. Co:i
< Ct.); Glover v. Mackav, (1S61) 131 Cc.c.C. 183 (Ont. Co.
PCt.); Gavnor v. Allen, (1858)-2 All.-£.R. 6% (Q.B. ).
- See McDongld Commission, Second Report op.cite, n..29, o
Vol. I, pp. 370-& in relation to necessity and duress . . i

‘and pp. 377-9'in relation to section 25 of the Crimind?-‘x‘.i‘fi

Code. ' . S . B <

.6.] . © See IA']an BOROVOY,‘ .L.Q.E.ﬁ.‘.':.-.t_.'_r "N, .u.l;.! D .'429":,'_ : : ] C - | .: 1
62. ' See infra, Part II, Chapter IIl,. Section 8-2. See also * =+ g
ﬂ\\fjanvilfe WILLIAMS, loc.cit., n. L&, pp. 3F45-9. DI i
N s S SRS | o R
63. . Quimet Commitiee, op.cit., n. 5, p. &l.. 1.: K Wld-f' ;";Tf' E
“64.  Patrick DEVLIN, The Criminal Prbsecuffoh in: Enc!and S e j{é
© o~ London, Oxrford University Press, 1966, p. 2/.-] s B
L . : . I S
65. = See Curt T. GRIFFITHS, John F. KLEIN, Simon N.-VERDUN:.“ o .-1
JONES, Criminal Justice in Canada: An Introductery Text, . ~ .
Toronto, Butterworths;. 1980, p. 52; wayne R. LARAVE, R

op.cit., n.. 5, p. S5tu.

66, See Brian A. GROSMAN, The Prosecutor: An .Inguirv. into . :W
the Exercise of Discretion, Toronto,. University cof
Toronto Press, 1969, pp. 83-4; ‘'Law Reform CommisSsien: of
Canada, Control of the Process, Criminal Proceduré, ’ -
Morking Paper I35, Otfawa, {nfornatfon Canada, !9?6 pp. 22—3y T

67. See Law. Reform Commrss:on of Canada, op c:t., N 66
pp. 25-6; Brian A. GROSMAN, op.cit., 66, ,pp..su 6-'

. Henry “H. BULL, The Career Prosecutor of Canada, . (!962)
53 J. Crim. L.C. & P.S. 89, pp. 95-6; Chri tmas - .
. HUMPHREYS, The Duties and Resoons:b:!:ffes jf‘??osecuf:nc
Counsel, (1955) Crim. L.R. 73S. .

68.  .(1955) 20 C.R. | (S.C.C. ).

&9. 1d., p. 8. See also Lémay v. The Queen, (1954) T4 CoR.
89 (s.c.c.). R T T T

70. See Brian 4. GROSHMAN, op.cit., n. &6, pp. 10-12; &, -
' " The Birector of Pub!;c Prosecutions and his stafif act”
— as solicitors of the Crown in certain’ c:rcunstances
“Tand with respect to specific offences and ‘are- therefore
more closely t:ed to the pol:ce, however, banr;sfers :
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7k,

75.

75.

77
.-‘ . 78-4 .
79.

‘8o, -
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.-Id;,.p. 367 

.263.

.apboinfea'E} the Attorney-General condict the’

prosecufrons in-the courts. .. See Pdtrick DEVLIN,

T opsciti, . 64 “pp. 16-20.

71, '..See 8rian Al GROSMAN, op.cit., n. &6, pp. [3=ll.

‘See also Newman F..BAKER, The Prosecutor — Initiation

of Prosecution,- (1932- 33) &3 J. Crim. 'L.C. & P.S. 770;

v Newman F. BAKER, Ear! H. DE LONG, The Prosecuting

Attornev:. Powers ‘and Duties in Criminal Prosecution,

(1933-34)} 24 J.-Crim. L.C. & P.S. 1025;. Note,

Prosecutor's D:scret:on, (1954-55) 103 U. of Peénnsvivania
L. R. l057 - : T ' T .

;See.m;r/fam J:. McCARROLLL-The‘Prosédutor's:Duty'of'

Fairness, in-Sandra OXNER (ed.), Criminal Justice,

“.Teronto, The Carswe!l Company Limited, f982 p..IOf-

Law Reform Commission of Canada, o0p.cit. ‘686, pp. 9;!?;
Brian A. GROSMAN, op.cit. n. 66, op. 29—8 ) Henry H. BULi,
loc.cit. n. &7, .pp. 94-5 - . . e

See Stanley A. COHEN"og.cf%.;'b. 5, pp. 131-96;

Brian A. GROSMAN, op.cit., n. PP. 28-43;
Law. Reform Conn:ss:on of Canada,_op c:t.,.n. &6,

- ppe 12<17. T

" See fnfra, Part II, Chapter |.

Seé R. v. Smythe (1971) 3 C.C.C. (2d) 366 (S.C.C.),
arr. (ont. C.A.)-p. 97, aff. (Ont. H.C.)} p. 98;
Law Reform.Commission of Canada, cp.cit., n. 66,

. pps 18-20. . -

- See Law-Reform Commission of Canada, op-cit., n. 66,
“pp. 24-=5; Keith TURNER, The Role qf Crown Counsel’ in
‘Canadian Prosecutions (1962) 40 Can) Bar. Rev.. 438.-

. Bus-see-Kénneth- L. CHASSE, The Role of the Prosecutor,
in Sandra- OXNER (ed.), Criminal Justice, Toronto, "

‘The. Carswel! Conpany L:n:ted 1982; p. 79.

1 See’ uayne R, LAFAVE g.c;t., n. 5, p. 516.

'éeékLaw Reforn Comn:ssron of Canada op.cit.,. n. 66 7
__pp._2? 35- . _ . : .

1d. p.-27;'

1

See Brian A. GROSMAN,'OQLCITJ,'n; 5,.p. 2.
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*; see Roger PARK, loc.cit., n. 36, pp. /64— 5, who, in -~ |
1978, ‘indicated ‘that all states excepL,Tennessee had
adopted the defence,. although in that sgafe Ieg:s?at;on
.uas pend:ng fhat would es‘ab!:sh fLu“_, f i e -

. | .26k T _ ) i
' Stam ey A COHEN ogiéifﬁ; 5‘ pp._28!—3#2
A.E!kfns Ve Un:ted States, (1960) 364 U.S 206 (U.S S C ),
'223; " . : , ‘ O
-..h . . - - _
See the Judgenents vf Esfey ~and Lamer Jde, in o
Rothnan v.,Tne Qggen, sugra, N 27 fz‘,3.‘;"_:_- L
Olnstéad v..Un;ted”States, (1928) 277 v.s. ujs' L]
(U.S S. C ) D. uas (d:ssenf:ng op;n:on) -  -.-‘:_r' T
The defence I's ciear!y aufhor;tatrve in. federa! courfs. RETRENRN |
V:fh fespegt to Jits acceptab;!;gy-:n state courts,r : i

A
4

P BT

Genes:s 3 13

g . . i
. ? el
A

(rssu) 29 How.' Pr. 33 (NoY. S - T L7 :
Id-y P uz._f, ﬂ*'--‘ .'u'-'. e

- e T e o
(1915) 223‘F uie (Sth Circ. [ N 7L
I, ,0- “15. o " ‘ o N .o E T :. e }
. el [ T 1
"Supra:. n_ I AR o - - - . R L S ' . o'l'
24prd, S o e e e ' - i
Id};ip. uaf;: E T !
'Idt} pw 4#2..‘3”' - ~‘.; ~A“f . Ja Com T ‘

‘_;fd - p. 4#8 " See 0'8rien v..Un:ted Sfates,(/93/) Sllw“

F(24)" 674 (7th Circ., C- 4. ) where, prior to the detcision .

iww-Sorrells, the Zth Circuit. .Court of. Appeals, although: )
adher:ng to a subjgc‘rve view of entrapment, approacned {
fﬁhfhrough the wmpplication of the doctine. or estoppel
See Glanville WILLIAMS, op.cit. n. 57, par. 256," p. 785;
John David WATT, The Defende-of'fntrdpment, [1971) 13
. Cr. L.Q. 313, p. 333, where the application of estoppel - -
© . is disputed. . : L e ’ o]
". * - . ‘.-"' .
" Supra, \t.!, p. 445, -
. V. . v ] _ : L o
dd., p. HE!. T ) ) . -
‘fd;;‘ D. 1412. - : - : S . T ;.
oy / , ' — . |
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102.
103.

104,

105.

106.

107,

108.
109.

1o,

.

12,

113.

Sugra, n. {04, p. 435,

d., p. 436.

« 265,

Supra, n. 390"
id., p. 372.

-

. rb-,'d. . . . . .. o ) L. -

id., p. 376.

- (1973) uli U. S.;423 (U.S S5.C.) rev. (!9?2) 459 F (Zd)
, 671 .(9th Circ. C.A. ). T

See infra, pp. 55-63 regarding the furnishing - .
contraband defence and cohstitutional due process.
See also Hampton v. United States (1976) 425 U.Z. 484
(U.S.5.C.) aff. (1S74)-507 F (2d) 832 (8th Circ¥ C.4.),

where even more recently, the United’ States Supreme >
Court again adhered to the fradft:onal subjective '
approach. . .

Ibid.

Supra, n. {, p. HSQ.

See al'so Lewis v. United States, ([966) 385 U.S: 206 - - * .

(U.5.8.C. ), .pp.-208=-9.Y Osborn v. United States, - (!966)
385 U.S. 323 (U.S.S8.C.) pp. 33/-2; Lopez v.. United’
States, (1963) 373 U.S. 427 (U.S.5.C. ), pp. %34-5;
Casey v. United Stafes, (1928) 276 U.S. 413 (U.S.S.C. )

"p. 4iS; "Grimm v. United States, (!895) 156 U.S. by
(U.S.5.6.7);, pp. 605-T1.

. 4

The defence of entrapment does not necessar:!y require
defence evidence but may be established through the
evidence of prosecution witnesses. See Sherman v. United
States, supra n. 3%, p. 373. See also F. Lee BAJLEY
Henry=8. ROTHBLATT, Handling Narcolic and Drag Cases,

-._Rochester, N.Y. The Lawyers Co- operat:ve Pub!;shlng

Company, 1972, par. 262, pp. 2/1=12. - . S

Supra, n. 1, p. &5/, L

United States v. Sherman, (1952) 200 F (2d) 880 (2nd

.Circ. C.A. }.



115, "

16,

17

. $A“’
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Id., p. 882. Seé Roger PARK, loc.cit. n.3S, pp. 216= zu
where Professor Park indicated that the accused as :

- well, may corroborate his defence with ‘reliable evidence

support:ng his. law-abiding Ilifestyle and. lack of pre-

disposition. More rmportant!y, ‘the accused may point to

the absence of evidence of prior crimes-and argue that.

“the prosecutron has failed to prove pred:sposrr:on beyonq

“a reasonable doubt ‘because it failed to corroborate the ‘
.testrnony of J:s_:nformer despite .its Opportun:fy to do S0. -

'See'Unfted ‘States v. RusSsell, supra,.n. [Ou pp. 433-% .
per Rehnguist J. See afso United States v. Garcia, (!9??)"
546 F (2d} 613 (5th Circ. C.A. );cert. denied (1977)

430 U.S..958 (U.S.S.C.); United States v. Mavo, ((974)

498 F (2d) 713 (D.C.-Circ. C.A. ), p. 716; Uniteg States

v. Conversano, (196%) &i2 F. (2d) 1143 (er c:ﬁc.‘c A.d,

p. 1148; cert. denied, (1969) 396 U.S. 905 (U.S.8.)C.); -

Polski v. United States, (1929) 33 F (2d) 686 (8th Crrc.,

C.A.), p. 687; cert. denied (1929) 280 U.S. 59! (U.S.5.C. ).

. See also United States v. .Twigag,- (1978) 588 F {(2d)} 373

(3rd Cire. C.A.),. pp. 376, 381-2,.where this principle. .

 ‘was arfirmed alfholgh the 3rd:Circuit Court of Appeals
. was reluctant to establish-a per-se rule barring use of
. the "fundamentqgl, fairness defence", see infra, pp. 55-63,

to dnyone who hot cdirectly Induced by a government

" agent.

Sﬁgra; n. I, p. k51, Section 2.13(3) of The American

‘TLaw Institute’s Model! Penal Code, (Proposed OFfficial Draft,

-]

1962) stipulates that the defence of entrapment s un-
available when causing or threatening bodf/y injury, is an
element of the of fence charged and the victim is a person
other ‘than +he enurapper., See infra, p. 50. v

See Hand J.’s op;n;on in the first appeal in United
tates v. “Sherman, supray n. 113, pp. 882-3. See also
United States v. Burkley, ~(1978) 591 F (2d) 963 (D.C... :
Circ. C.4.); cert. denied (187%) &0 U.S. S66 (U.S.S.C.);
Roger PARK, loc.cit., .36, pp. 262-7;. Ben A. HARDY,
The . Traps- of Entrapment, (I1974=75)'3 Am. J. -Crim. Law
165, pp. 178-83;  Kenmeth M. MURCHISON, The Entrapment
Defense in Federai Courts: Modern Develqpments, (1976)
47 Mississippi L.J. 573, pp. E0k=-6, 6I17. ' o

In Sherman,'asrde from recalling the government informer,
a prosecution witness, the defence called no witnesses.
In Masciale v. United States, (1/958) 356'U.S. 386 :
(U.5.5.C. ), the United States Supreme Court held that .
in a prosecution for two illegal sales of narcotics
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and conspiracy to- make .a sale, the accused's own - .
_test:mony, though,undisputed .concerning inforner’s T
campaign -to persuade him to se!! narcot;cs, could
- not alone establish entrapment as a matter of law-
-and.; the rssue was properly subm:tted to- the Jury.
119. - For a d:scusslon of ‘the. al!ocat:on of funct/on R
.- between the judgeand -jury, see Roger PARK foc.cit. .
'n.f36;'bp. 268=70. Seé-ql&O'United States v% Burkrgg,‘
sugra; Il? T . S L

~120. 'ﬂSee Peogle V. Murn, (r9229 190 N V. 666 (Mfch. S.C. ),
. Kenneth M. HURCﬁISON{ loc.cit., n. 117, pp. 605-12, .
618-19; - Ben A. .HARDY, 10C.Cite, fe (17, ppe. I74=85 .
Roger D. GROOT, The Serpent Beguiled Me and [ {(l/ithout
- Scienter) Did £at - Denial-of Crime and The Entrapment
"Defense, (1973):U.. of Illincis Law Forum 254; Peter S. -
"BERMAN,. Norman GOLDENBERG, Entrapment — A Call -for the
Elimination of the Ninth.Clrcuit Prohibition Against ~
" Pleading Inconsdégstent Defenses, (1972) & Soufhwestern
Y.L .R. 121: - See also the. following comments:
Comnenu,“fhe,Assercron of Incons:stent Derfenses in
Entrapment Cases, (1970=71) 56 lowa L.R. _686; Note
Entrapment, (1/959-80) 73 Harvard L.R. 1333; p. 1343,
R.P. DAVIS' Annotation: Availability of Defense of .
Entrapment where Accused Denies Par;rc:oat:na at All in
O‘fense, (I958) 6/ A.L.R. (2d) 677 '

121. « Gregoroff v. State, (1982) 285 S.E.. (2&) 537 (Ga. S.C.);
' State v. Knight, (1976) 230" S.E. (2¢) 732 (w.Va._3. Ct..
of Appals); Sears v. United States, (!965) 343 F\(2d)

139 (5th . Circ. C.A. ).

122.. See ‘Roger PARK, loc.cit. n. 36, pp.: /66 9, where .
T rererence is made to states. which have, either by Jud:c:al

decision or statute adopted the objective approach. -
-l23( Supra, n. L. - : / o

-V Mcﬁeyno]ds J. dissented, affrrn;ng the Judgenenf belou,
~oe T Lbut w;;houf prov:d:ng reasons.

125, '§£££g,4p. s pp. #53— -
126, 1ds, pp. 1545,

L 27, - Id., p. 155,
‘128.  Id. 5. u57.

129.%  Id., " p. 459.



-268.. LT ;_‘-1,.Qg

130. - . This exp!a:ns why the maJor:ty reversed the Judgement be?ow
‘ " and remanded the case For further proceedings in conformity
with its opinion, whereas the minority held that the. judge= -
ment should be reversed and remanded to the District Court
with instructions to quash the ind ictment and. d:scharge the -
accused. o

137. -Sugra, n. 3%9. ) :“ ) .'31“ o .

132. Id., p. 379.

Py-aeeee S el

1 33. Id., p. 380.

/3. 1d., p. 382.

_ . . - \g
135.  Ibid. o
136,  1d., p. 38k. }

137. Id., p. 383.

138. . Supra, n. IO#.‘ Douglas J., with whom Brennan J. concurred
in, a separate dissenting opinion, adeopted the furn:sh:ng -
contratand defence. -See infra, pp. 55-6.

139. Id., p. &k2. . _ -

140. Supra, n. 39, p. 380. . R . a
t - ' .
Fad. Supra, n. 104, p. 4uS5. See alsc Hampton v. United Siates,
- supra, n. 105, where Brennan J., with whom Stewart and '
Marshall JJ. concurred, in a dissenting opinion, again
adopted the objective approach. See infra, p. 6/.

1u2. See Roger PARK, loc.cit., n. 36, pp. 262-7.

&3,  I1d., pp. 268=70.

lt3a. The American Law !nstftute, Mode! Penal Code, (Proposed -
Official Draft), Philadelphia, 1962, pp. &3-4. )

/43b. Fjinal Report of the National Commission on Reform of Federal
. Criminal Laws, A Proposed New Federal Criminal Code,. .
iashingteon, B3.C., . .U.S. Government Printing Office, 1971, p. 58.

Iy, Proponents of the objective approach include: Kenneth M.
MURCHISCON, loc.cit., n. 117, pp. &12-19; L.P. TIFFANY,
D.M. McINTYRE, <YR., D.L. ROTENBERG, op.cit., n. 22, pp.
265-72; John S. GOODNOI/, Entrapment: An Analysis of Dis-
agreement, (1965) &5 Boston U.L.R. 542, pp. 551, 557, 571;
David P. BANCROFT, Administraitog &f the Affirmative Trap
and the Doctrine of Entrapment: Dedice and Derfense, (/1963-6u4)
31 U. of Chicago L.R., 137, pp. 170-X9; Paul W. WILLIAMS,
The Defense of Entrapment and Related Problems in Criminal

A oo R




;-Prosecution, (1959 60) 28 Fordham L.R. 399 PP QIS—IB-
Notes and Comments, Criminal lLaw — Entrapment by Federal.
,'Off:cers, (1958) 33 N.Y.U. LR, {O}Q pp, 1038=41; - .
. Richard C. DONNELLY, 10C.Cit., 29, pp. tEO7-1115.
- ,Proponents of the sub;ect:ve approach inelude: Ra!ph A,
ROSSUM, The Entrapment Defense and.-the Teaching of Political
.Re;pons:b:!:?y- The Supreme Court as Republican School—
-~ paster, (1S78) 6 Am. J. Crim.” Law 287; Roger PARK, oc. cit.,
< .n. 36; Michael! A. DE FEQ, Entrapment’ as a. Defense to- C
'Cr:m:na/ Respons:b:l:ty. Its History, Theory and Applieation,
{1967) | U. of San Franc:sco L.R. 243. T . - :

145, - See Kenneth M. MURCHISON, Ioc.c:t., ne A17; pp. 606-8,

Lo 617; Bem A, HARDY, loc.cit., n. 117, pp. 183-8; Danre!
L. ROTENBERG, 'lec.cit., n. 53; PP~ 897 9: Richard A.
COWEN, The -Entrapment Doctrine 'in the Faderal Courts and
Some -State Court Comparisons,.(./958<59) k9 'J. Crim. L.C. &

. P.S. 447, pp. #50-53; . Richard -C."DONNELLY, loc. cit., n.=29,
g. 1108. See alsc Roger RARK, .loc.cit., n. 36, pp. 200-16,
247-62, ror a-detailed ana!ys:s by Professor Park of the.
adn:ss:brlrfy orf cerfa:n types .of evidence about predis-
position. under ;he subJect:ve approach and = for its.
bearing on-the decency oF pol:ce conduct or ta show a
causal refatronshfp between governnenL misconduct and the
.offence - under the obgect;vc approach._

148, . See the renarks of Frankfurger J. in Shernan V. United
- States, supra, ‘39, p. 380. and Stewart J.. in United

tates v. Russel! Supra, n. 104, p. 4&2, both rererred
to supra, p. 47..  See alsc Paul H. ROBINSON, Criminal Law‘T
. @efenses: A Systematic Analvs:s, (!982) 82 Columbia L.AR.
199, pp. 237-8; . Roger PARK, loc.cit., n. 36, pp, 170-1,
240~3; John. 8. GOODNOW, loc cit.,-n. luk, pp. 560-5;
Notes and Comments, The Serpent-Beguiled- Me and [ Did Eqt:
The Constitutional Status-of the. Entrapment Defense,
(1964-65) 74 Yale k.J. S42, p. P46; Daniel L. ROTENBERG,
loc.cit., 'n. 53, pp. 898—900 Note, Entrapment, loc. c:t.,
n. 120, pp. 134%0-3; Richard C. DONNELLY, loc. c:f., n. 2%
pp. 1108=9; . HT H!TCHLER Entrapment as a Defense in ;
Criminal Cases, (1937-38) 42 Dickinson L.R&. 195, pp. 201-2.
But see Ralph A. RCSSUM, ‘loc. cit.; n. &k, pp. 303=-4
Professor Rossum indicates that if the subjective defence
were to prov;de for- the acquittal of accused persons who had’
been entrapped by private persons; - it would encourage cof-
lusion and increase the’ danger of’ contr;ved defences. .See
also Roger PARK, loc. cit.; n. 36, pp. 2ul-2, 271-2.

47, See Roger PARK; loc.cit., d. 36, pp. 216-17.
-y 1d., pp. 217-21.
—_— .

| 14S. . Daniel L. ROTENBERG, loc.cit., n. 53, pp. 899-900.
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. ]50.. Seé Roger. PARK, lbc.cit., n. 36, pp. 1 56= 8

451, - Ibid. . See also Daniel L. ROTENBERG loc.cit., n. 29,
- pp. 89#—5; ’ . : : . o

152."" See Roger PAHK loc. caf., ne 36 pp. | 196-8; George
. £. DIx, - Undercover Investigations and Po!:ce Ru!enak:nc,h
(!97u—?5) 53 Texas L.R. 203, pp. 249-54; ~L.P. TIFFANY,
D.M. MCINTYRE JUR; D. L. ROTENBERG 0p. crt. n.2z, )
po. 265-76; John S. GOODNOW, - laoc.cite, n. &4, pp.
55u-6; Paniel L. ROTENBERG, loc.cit., n.:SB,‘pp;
. 894-5, S0/; Richard C.. DONNELLY, foc.cit., n. 29,
pp. 1106=-7; Notes,. Entrapment by Government OFfficials, .
-r:szaj 28 Columbig L.R. 1067, pp. [070-2.. : -

It has been held that there is no cons%f«utiona!!y
imposed requfrenent of. reascnable suspicion before an
. undercover operation such as Abscam can be: commenced. -
See. United States v. Janotti, (1982) 673 F (2d) 578 o
“{3rd Circ. C.A.), pp. 608-9, cert..-denied (1982) 102 .
~ S. Ct. 2506; . United States v. Mvers, (1980) 635
F (&d) 932 (2nd Circ. C.A.), pp. 940-/, cert. denied
(1980) 448 U.S. 956 (U.S5.5.C. ). -8ut see United States
v. Kellv, (1982) 539 F. Supp; 363 (D.C. Distr. Ct. ),
pp. 371, 373,°376. : S -
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153..f'#;ﬁ;fﬁf¢¢ﬁgsﬁ, loc.cit., n. 146, op. 2qé-f.
.fsu,” See ﬁogeF PQRK; foc;éff.,“n. 38, ppﬁ.!SO;S;-.— co e
155, Supra, n.ﬁfouf .: . o ‘_,i "‘ ) e
. !56;”‘ Supra, n.:/bu,'g,;6744(9fh Circ. c.4. ). | ”
157. §5g£g,.n.'104, p. %39. Sfewart‘J}, with who'}n.Brenrianj o i
anq qarshal! JJ. Join q,_fq”a separate dissenting - s :
opinion, adopted the objective approach to the defence
of entrapment. S&e supra, pp.. %6-9. t C
158..  Subra,- n. 1ok, -. 832. |
!35. Supra, n. 35.
160.  Id., p. 372.
161, - 'Supra, n. fouh.p. 430.
162, . Id., pp. L31-2. |
165.  Supra, n. 105.

164.. 1d., pp. &88-9.



165,

166,

167y

168.

169;‘

170.

171,

172,

173,

7k,

175,

176.

177.

178.
179..

180.

‘Supra, n. 105, p. 498.

'Sugrd,lh; IO# pp{:u3l-2. f _ l: . - 1‘--',x‘ 5#

The lfn:tat:ons of the due- process clause ‘would come

_into play only when the government act:v:ty in quest:on.*
violates some protected right of the accused rather :
than of a third party. See:United States v. Pazner,

(1980) w7 U. s. 727 (.S.8.C 00 . e .

"Sugra, nL‘IOQ, p,;ujs.

Sugra/ n. (05, p. 490. See also.William E.. MIKELL,
The Doctrine of Entrapment in-the Federal Courts,
(I9ul-42) 90 Y. of Pennsylvania L.R. 243, pp. 264-5.

See Roger PARK, loc.cit., n. 36, pp. 185-90; = Robert
H. THOMSON, [l1, Elevation of Entrapment to a
Constitutional Defense, (1973-7k) 7 U. of Michigan
Journal of Law Reform 361; Notes and Comments, The

Serpent Beguiled Me and [ Did Eat: The Constitutional

Status. of the-Entrapment Defense, loc.cit., n. /46.

'Hichard A.‘COWEN; qu.cft., . 145, PP 449, 455,

-.Stevens J. did not tdké paF‘ :n fhe cons:dercf:on or

decision-of this case.
i .- . - T L.
4

'5ee,Unfted'Stateé v. Janbt‘:, suﬁra., n. !52- Unate
tates v. Alexandro, (1%82) 675 F, (2d) 34 (2nd, Cirg..

C.A.); United States v. Kellv, supra,. n. I52x__~

‘United States v. Twigg, supra, n. [15. See also

" Lesiie /. ABRAMSON, Lisa L. LINDEMAN, Entrapment gnd

Due Process in the Federal Courts, (1980) 8 Am. J. -~
Crim. Law 139. \
Suéﬁa, ri. 53.

.; pp- 573-4.
Supra, n. 32. See also' R. v. McCann, (1971) 56 Cr.
App. R. 359 (Eng. C.A. ). S
Supra, h.'éa, p. 472.

.

g., p. H#73.

(1967) 2:A11. E.R. 1277 (Q.8.)

Id., p. 1280.

Per Warrem C.d. in-Sherman v. United States, supra,
n. 39, p. 372. ’ S ~ -

. ‘ o
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181,

IRRNY-E N

84, .

I85.

186.

187,

,!885 
189.
1s0.
;191:‘
sz

'.{93;_
Lew.
- 195. . Supra, n. S53.
196,

_157;1'
198, -

159,

200.

201.

20z2.

203.

272,

".(1953) 2 AI!. E.R. 775 (Q.8. ).

-Id;; b. 779.

SQQra,.n, 32,

Id., p. 472. B
Supra, pp. 65-6.
Sﬁpra, n. 175,

SeeJ.D. HEYDON, locscit., n. 52, p::277; J.D.

Informers and Agents Provocafeurs,\(!QGQ) Crim.

527, p. 532.

'tfaus)_j Cox C.C. 309 (Eng. Central Crim. Ct.).

MCCLEAN,
L.R.

(1B848)- 3 COx‘Q.c.,ses (Eng. Central Crim. Ct.).

(1909) 2 Cr. App. R. 53 (Eng. €. A )

-.(f9!(£54~2¥.prpl,Rl 76" (Eng. c A. iz
Suora,"n.jl?B.LJ'{“i_ | ' _ .
LT ’ - . _.': . - " . ’ .V N
-Supra; p. 66. . ' ‘ ‘

‘Suora; n; f78, bp;:!é79-SO.

Sugra,wn.‘32. .

(1973) Crim. L.R. &5 (Inner Lohdoh Quarter Sessions).

(1973) Crim. L.R. 748 (Eng. Centraf Crim. Ct.).

See Comnencary, R. v. Burnett and Lee, (/973) CF!N.

L.R. 749,

(1971)°60 Cr. App. R. 50 (Eng. C.A.).

— -

1d., p. 155.

See J.C. SMITH, 8rian HOGAN, Criminal Law, 3rd ed.,

London, Butteriworths, (973, pp. 112-13; Glanville

“WILLIAMS, op.cit., n. 57, par. 255 pp. 782-5.

(197%) 60 'Cr. App. R. 59 (Enc. C.A.).

1
\
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205.

- 206,

207,

- 208.

209..

. 210.

211,

2iz.

- 213,

214,

2/5.
216.

217,

218,

219.

220.

273

dd., pp..61-2. This statement, although referr:ng to’
‘undercover infiltration of ‘terrorist groups, is anal-
'ogous' to the renarks of Rehnqu:st J. in United States
v. Russell supra., n. 10%, p. 432, where he discusses i,

undercover rnfiltrat:on of drug r:ngs.‘ See supora, p.56.

 Supra, 'n. 203' 63, per the Lord Ch:ef Just:ce..

id.,. p. 62, per the Lord Ch:ef Justzce. N

{i976) Qr:m. L.R. 127 (Eng. C. A.).

Suérd,:n.‘BE. "--' T "L o Hr ;T, i‘ N

(1977) Crim. L.R. 104 (Eng. Central Crim. Ct.)..

The existence of d dfscret[dn'to.gxciude the evidence .
of an-agent provocateur was acknowledged, but not
exercised, Qy‘the'Nor?herﬁ lreland Courts - Martial

“Appeal Court in R. v, Murphy, (1965) N.I. 138

In New Zealand, the approach of the’ courts has been.

" to deal with entrapnent within the scope of the dis-

cretionary evidentiary exc!us:onary ru!e. See f. v.

' Pethia, (1977) 0 N.Z.L.R. 4&8 (S.C.);" R. v. Capner,  *
- (1975) I N.Z.L. R.TGTE (C.A.); R. v. O!'Shannessv, N.Z.
C.A., Welllngton, October 8, 1973, . 78/73. See also’

N.L.A. BARLOW, Recent Develcpnenfs in New Zealand in .
the Law Re!at:nc to Entrapnent- | _and 2, (J4S76)} N.Z.L.J.

- 30%, 328.

—f(/979)_2_Ar1. E.R. 1223 (H.L.) aff. (Eng. C.4.) p. LS.

Id.."p. G4 (Eng. C.A. ).
Suprda, n. 200, p. 1226.°

Id., p. [235. The accused in this case was far -from:
being an "otherwise Jnnocent” person. Lord Salmon.-

- raised this, p. 1236.

id., p. /233.‘,

Id., p. 12u3. - ' . L

Id., p. 1227.

Id., p. 1234,

id., pPp- 1235-6.



221.
222.°

223,

224,

2257

226.

227.

228.

228.

230.

‘supra, n. 27, p. .74,

'<;2zu;'

,3Lorﬁiofpfock :nd:cated that qF R .Qhurpay,-s&pf&;A
‘n. 210, suggested the contrary, ftlshouid no longer.

be regarded as- good Iaw. Id.,_p: 1227.. . -~

Do~

_Suora, n. 2!1,'p. 1230

Id., p. 1230.

1d., p. 12u7." Sée U.D. HEYDON, Entrapment and Unfairly.
Obtained £vidence in the House of Lords,.{1980).-Crin.
L.R.. 129; Commentary, R. v. Sana, (1979) Crim. L.R.-

.'656; Al!an C. HUTCHINSON, Neil R WITHINGTON, Connenfs,'
R, v, Sanc, (1980) 58 Can. Bar. Rev. 376. :

»

- See Fugene OSCAPELLA, loc.cit. n;“jg; A.J. ASHWORTH,
- Defences of General Application: The Law Commission's
Report No. 83:" (3) Entrapment, (1978) Crim. L.R., 137;

N.L.A. BARLOW, Entrapment and The Common Law: -Is There

. a Place for the American Doctrine of Entrapment? (1978)

%! Modern L.R. 266; .K.J.M. SMITH, The Law-Commission
WYorking Paper No. 55 ¢n Codification of the Criminal
Law, Defences of General Application: OFFficial
Instication and Entrapment, (1975) Crip. L.R. 12;.
R.P. BRITTAIN, YEntrapment” - The Enclish Approach,
(1974) 124 New L.J. 4072; Jennifer TEMKIN, Police Traps,
(1974%) 37 Modernm L.R. 102;. J.D. HEYDON, loi.cit., _
n. 52; K.M. DEVLIN, loc.git., n. 33; J.D. McCLEAN,
loc.cit., nm.- [87; Editorial, iIncitement to Crinme,
(1969) 119 New L.J. 497;  Editorial, Police Participa~
tion.in Crime, (1969) 119 New L.J. 5/3; Editorial,
Police Use of Informants, (1969) [1% New L.J. 513.

"See the remarks of Laskin C.J.C. in R. v. Kfrzner sup}aﬂ

no. 31, pp. 135-6, and Lamer J. in Rothman v. The Qeen

-

R. v. Kirzner, supra, n. 3/, p. 136.

(1968} 3 C.R.N.S. 377 (S.C.C.) aff. (1968) 2 C.C.C. 50
(Alta. S.C.A.D. ). . _ / .

.See R. v.-Youna, (I949) Su& C.C. C. 117 (Que. C.S.P. ).

See also.B. v. Titley, (fsso) I% Cox C.C. 502 (Eng.
Central Crim. Ct.); R. v. Hillman, (1863) 9 Cox C.C.

386 (Eng. C.A. ); R. v. Goodch:ld {1846) 2 Car. & K.

292 (Eng. K.8.); Anonvmous Case, (/8i1) 3 Camp.” 73

(Eng. K.B8.); Contra R. v. Hyland, (18%8) 24.V.L.A.

jC1 (S.C.); A. v. Scudder, (/828) 3 Car. & P. 60# (Eng.
K.B.);  Note that thc police officers involved

soiicfg:niiiéz:ev,supra,were -charged with fncffement

-, to commit{Ihe offence although the indictment was gquashed

for procedura? reasons. See R. v. O'Ca!lachan, (1880) Iu
Cox C.C. 499 (Eng.\ Central Crim. Ct.). :




231,

232,

233.

234,

. 235,

236.

237.

238.

239.

24&0,

‘k./B. 658 (Eng. C.A.).

275, s

(1969) 3 c.c. c. 222'(0nt. C.4: ).

See also R Ve Phlfligs, (!969 70) 8 C.R.N.S. 86'

- -

Sugra, n. 231, p. 224.

See Davies v. Diredfor of Public Pbosééution&, (1954)
! All. E.R. 507 (H.L.); _R. v. Baskerville, (1916) 2

 Supra, ‘n. 32. o ' ' o : _ -

-

See aiso R.- v. Gallant, {1970} 3.C.C.C. 263 (P.E.T1.5.C. );
Lvans v. Pesce and Aittorneyvy Genera! feor Alberta, supra,

. 47; -Bouchard v. The King, (19$5!) 10! C.C.C. &13 (Que..’

K.B.A.S5.); R. v. Cilay, (I946) 88 C.C.C. 36 (Que. K.B.'
A.8.); Pryor v. The King, (1938) 70 C.C.C. 345 (P.E.I.
S.C.); R. wv. Wiltiiams, (1934) 63.C.L.C. 216 (8.C.C.A.);
R. v. Acker, (I934) 62 C.C.C. 269 (N.S. Co. Ct.); R ex

rel. Leslev v. Morel, (1931) I J.W.R. 209 (Sask. K.B.J);.
R. v. Kinnev, (1930) 55 C.C.C./350 (N.5.S5.C.A.D.); R. v.

Rice, (/929).52 C.C.C. 386-TN.S. S.C.A.D.); . R. v. Berdino,
supra, n. 26; R. v. McCranor, (1$18) 3/ C.C.C. 130 (Ont.
S.C.A.D. });7 Contra, R. v. Knezo, (1955} |15 C.C.C. 90 [
(8.C.S5.C.)}; R. v. Rodgers, (1926) 46 C.C.C. 372 (Ont.

"Co. Ct.); R. v..Sands (No. i), (1915) 25 ¢c.Cc.C. |16

(Man. K.B8.). Sée also Irénéé LAGARDE, loc.cit., n. 33;

L A.E. POPPLE, Annotation: . Agents Provocateurs, Police -

Spies and Informers, (1%46) | C.R. 336.

R. v. Iimar, (1969) 3 C.C.C. 185 (Onmt. Distr. Ct.), infra,
gp. 111-13; "R. v. Kinney, supra, n. 236; R. v. Bandel,
(1927) 47 C.C.C. 266 (Ont. Co. Ct,);. R. v. Stephens,

- (1%926) 45 C.Cc.C. 123 (Ont. Co. Ct.); R. v. Hyde, (1925)

4y C.C.C. | (Ont. Co. Ct.). Although courts refuse to
recognize police officers as accomplices for ev:dent;ary
purposes, close scruf:ny of their evidence may lead to
the same results. See J.C. LEVY, Police Entrapment - A
Note on Recent Developments, (1972) 20 Chitty's L.dJ. 231,
p. 332. : .

Supra, n. 32, pp. 390-1. -

/

Id., p. 39/. /// .
(19u5) 8u c.c.?j 126 (Ont. C.A. ).

“!
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-2 7 Id., p. 139, Gillanders J.A. dgreed but saw no reason.
to .conclude that as a rulfe of. gengeral app!:catron the ) o
evidence of such officers should ‘Pe scrutfnlzed w:th -'f-}fj'p
greater care‘ﬁg suspicion. "‘.' e
Note thatﬂrn R. v. White. (No.!), !b:d., ﬁeave to appeal
from the Judgement of the County_Court, quash:ng ‘the. _"" .
conwictfon of the -accused by a Police Mag:strate, wds ' A
granted. The ‘appeal .was allowed in R. .v. Wh:re (No 2),,‘
(1su5) 84 C.C.C. 140 (Ont. C.A. ). - .

2u2. -, See PHIPSON on Ev:dence, !2th7ed., John Hux!ey BUZZAED
- Richard MAY, M.N. HOWARD, (ed.), London, Sweeil and.
. Maxwel !, 19?6, par. 1633, pp. .685-&. The Suprene Court ‘
© of Canada in Vigeant v. The King, (1930) 5% C.C.C. 30I(S. C. C L
would not consider a police spy an accomplice as long.
-as he acted in that capacity from the outset, whereas. :
the evidence of a person who was fnft:aiiy an-. acconpl:ce,
but later became.a police spy would require. corrobora—‘f -'
tion. See also R. v. Park Hotel (Sudbury) Lid., (1966).
4 C c.C. 158 (Ong. Drstr. Ct.J); R. v. Timar,. sUpra,_n 237

283. - (1982) &7 C.C.C. t20) (s c-cC. ) arf.. (198!) 58 c c c.:_f‘
. ,(2d) 537 (B8.C.C.A. ). '

2.y, Id., p. 17 .

245, In R. v. Ridge, suﬁra,-hﬂ 34, Tnffa, pb. féb;} H .

R. v. Sampare, (1978) 6 8.C.L.R. 334 (Prov. Ct.); infra,
pp. [136-8; R. v. Pratt, £1972) 19 C.R.N.S. 273 (N, W.T. .

_ Mag. Ct.J); infra, pp: 117-18, . although it was held

* . that the policg=officers in gquestion were not acconp!rces,:
and accordingly corroboration was not requ:red the issue
of entrapment was cons:dered. SR L

246, See supra, pp{ l#-f?.

247.  See J.b. SMITH, Civil Law’boncepts'in'%he Cri&fha/ Law}lr
(1972) 31 Cambridge L.J. 197. L

2u8. (19;uj 23 C.C.C. 169 (Sask. Distr. Ct.).f ‘ - ks

2u9, See R. v. Begectas, (1912) 22 C.C.C. /13 (8.C.Co. Ct. J;

&%g Dav:s, (19/12) 22 C.C.C. 187 (Ont. H.C.). See also
C ré v. Québec Liguor Commission, (1935)¢5 C. c.C. 69.
(Que. K.B.); Bisson v. Quebec Licuor Commission, (1530)
48 C.B.R. 256 (Que.). : -

250. .. (1972) 7 C,C.C. (2d) 536 (Sask. Djstr. Ct.).
. \.

251. id., p. SH#i.  See ﬁ.'v. Hawthorne, (1971) 3 C.C.C. (2d)‘
: . 505 (8.C. Co. Ct.); R. v. .Poulsen, (1939) 72 C.C.C. 264

(B.C. Co. Ct.)s ' - : ' S BRI
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S e 0T Learra ol .
em2) (1970) 1.¢. c. c..354 (Ont. coa ot f;_- o
253, (1952-531 S.C.te. 38 rep. by (1970) RUS.C. ¢. F-27,
\‘A‘. ; 3- ,3“(!) ' . LN - . )
| ?ﬁté54;f Added by An Act to Amend the Food and. Druqs Act T (1960-61)
Lo T S.Cl el 37, Se I . . - y
w! .. . . ' _ -
- . 255, §gg£gl ;fesa, 2. 357.- See R. v. Barr, (!976) 23.c.c.C.
- f2d) 116 (Ont.” C.A.); Evans 'v. Pesce and Attorney General .
for Alberta, supra, n. 47; R. v, Burke, (1925} 43.C.C.C. o
393 (8.C.S.C.); R..v. Donrhee,_{!92!) 36 C.C.C. 295 R
(Ont. S c. )*- Ex Parte Barker, (1891) 30 N.B.R. 406 (S.C.):
ﬂéﬁé., See R . Pratt Su pra, n. 245; R. v. Beqeotas,'supra,
S B _no. 2&9' -Q. V. Gunn, (1905) 10 C C.C.. 148 (Que. C.
S.P. . ‘ : . . L -
- . ._- e . ) {-
257. . (1902) 2 K.e 287 (Eng, K. ‘8. )
© 258, Sugra, n. 26.‘-u< :
L 259.7 U (1931) 1w fe 78" (e c.c.a.).” see also R. v. Cherneck i,
S w(1972) 16 C-R.N.S. 230 (8.C.C.4. ) o o
' fu-=25d.t;‘ (1973) 2. c. c.c. (2d) 3:7 (s.c. c.) aff. (1972) 6 C.C.cC.
ot (2d) 559 (Man.‘c A ) . N .
- ) ) 7 ] - - -
; gsf., C(1970) BIS.Ca el Ned.
C.o2s2. 1$ugra)‘h3 260 pf 563 (Manl C.4.).
263. ' Supra, n. 260, p. 3427
264, - Id., p. 343, )
265, ' See R. v. Barr, supra, n. 255 P If9..J
266. d (1949) $5 c.cC. C 261 (Que. K B8.A4.8.)}) arrf. (!9#8) 93
c.c.c. 138 (Que. C S.P.). - ;
', 267. See‘R.'v. Q.Bc;en (195#) I!D C c.c. 1, where the Supreme
' - Court of Canada held that there can be. no conspiracy ;
‘unless at ledst two persons agree and ‘intend to partici-
pafé in the unlawful act proposed
'2681 Aﬁfhough th;s reasonfng would clearly preclude a con-

vrcfron for. conspiracy, it was refied on to dismiss the
Crown s appeal against the acquittal of attempted
consprracy. Nevertheless, the three op:nrons do d/sclose



- 269.

270.

271,

272.

o

i

o

- .278.

'f"' ﬁ}"
additional reasons for not convicting of attempted con-
spiracy. Bissonnette J. stated that there could not be
conspiracy any more than there coluld .be an attempt to
gonspire, because the policewoman had called .upon the
accused for intervention, not from necessity and with .the
desire to commit an uniawful act, but just simply to set
a trap for this woman in order to prepare a case against"
her. Supra, n. 266, p. 26&%. Gagneé J. indicated that the
pol icewoman suggested the agreement whereas the accused
acquiesced. e .queried how the accused could be convicted
of the attempt when she had already been acquitted of the
conspiracy without any appeal from this judgement. Supra,
n. 266, pp. 265-6. Mackinnon J. pointed out that the
deal ings between the peclicewoman and the accused advanced
far past an attempt to commit a conspiracy, the conspiracy
having actually been accompl!ished and on that charge the

. accused had been acquitted. Supra, p. 269. Re Impossible

attempts, see infrae, n. 281.

(1968) 2 C.C.C. 247 (S.C.C.); rev. (1967) 3 c.C.C. .39

(Cnt. -C.A. ).

so Hutt v. The Queen, (1978) 38 C.C.C. (2¢) 4i8

Se

( J.

Vith redpect to consent and facilitation, see Glanville
WILLIAMS,Rheft., Consent and [/legalitv: Some Problems,

(1977) Crim\ L.R. 327; Glanville WILLIAMS, op.cit., n.
57, par. 251N55, pp. 770-82; J.D. HEYDON, loc.cit., n. 52,
pp. 272-3. -

See R. v. MillerNand Page, (/$65) 49 Cr. App. R. 2ul (Eng.
C.A.); R. v. Turvey, (I926) 2 All. E.R. 60 (C.A.); R. v.

Ltawrance, {1850} #\Cox C.C. 438 (Eng. Central Crim. Ct. ).
See also State v. N , (1831) 300 P. 56/ (Montana S.C.).
With respect to other fences see (receiving etc.),
Haughton v. Smith, (1973) 3 All. E.R. 1109 (H. L. }; R. v.
King, (1938) 2 All. E.R. 662 (C.A.); R. v. folenskz,'
(1892) 2 Q.8. 597 (Eng. Q.B8.); R. v. Dolan, (/855) Dears
435 (Eng. Q.B8.); Booth v. State, (1964} 398 P (2¢) 863
(Oktahoma C.A.); People v. Jaffe, (1906) 78 N.E. 169
(N.Y.C.A.); (robberyl),, R. v. Macro, (196%9) Crim. L.R. 205
(Eng. C.A.); R. v. Macdaniel, (1755) Fost. 12i (Eng. K.B.);
fassault), Guarro v. United States, (1556) 237 F (2d) 578
(D.C. Cirec. C.A.); (false pretences), ‘R. v. Timar, supra,
n. 237; JR. v. Light, (19/5) 24 Cox C.C. 718 (Eng. C.A.);
R. v. Lyons (No. 1), (i91C) /6 C.C.C. 152 (Que. Mag. Ct.);
v. Perera, (1907) V.L.R. 240 (S.C.); R. v. Hensler, (1870),

R.
I'l Cox C.C. 570 (Eng. C.A.); R. v. Mills, (1857) 7 Cox
C.C. 263 (Eng. C.A.); R. v. Roebuck, (1856) 7 Cox C.C. 126
(Eng. C.A.); '(aiding an enemy to escape), R. v. Snyder,’
(1915) 24 Cc.C.C. 0] (Ont. S.C.A.D.); R. v. Martin, (1811)
Russ. & Ry. 196 (Eng. K.B.).
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274,

275.

276.
277.
278.

279.

280.

281.

.279.

See Martin v. Puttick, (1967) | All. E.R. 899 (Q.B.);
R. v. Williams, (1843) | Car. & K. 194 (Eng. Q.B.);
R. v. Egginton, (1801) 2 Leach 913 (Eng. K.B.)

‘R. v. Johnson and Jones, (fsuf) Car. & M. 218 (Eng.Q.8. ).
See also Love v. People (1896) 43 N.E. 710 (1i1inois
S.C.); People v. McCord, (188%9) 42 N.W. 1106 (Michigan.
S.C.). ;

R. v. Chandler, (1913) 8 Cr. App. R. 82 (Eng. C.A.).
See also State v. Currie, (1905) 102 N.¥W. 875 (North
Dakota S.C.). a ‘ o

- (1968) | €.C.C. 187 (S5.C.C.).

ld., p. 18S.
Ibid.

1bid., See R. v. Bouillon, (1982) 7 W.C.8. [ (Alta.
Prov. Ct.) and R. v. Bonnar, (1S77) 30 C.C.C. (2d) 55

- (N.85.5.C.A.D.), two theft cases where arguments of entrap-

ment and absence of actus reus were rejected, the respec-
tive courts finding that the owner merely provided the
opportunity for the accused to commit theft without
actively instigating or consenting to che comn;ssron of
the offence itself. :

Sugra n. 276, p. 190,

See sections 587 (formerly 567) and 2&(!} of the

Criminal Code. For example, see R. v. Timar, supra, n.
237; R. v. Miller and Page, supra, n. 272 where, as a
result of the involvement of the police or the intended
victim, the accused was convicted of the attempt rather
than the conplete offence. But see Haughton v. Smith,
supra, 27 where the House of Lords affirmed the
quashrng o) the accused'!s conviction of attempting to
handle stolen goeods because the goods, as a result of -
police intervention, had lost their character of being
stolen. The law regarding impossible attempts has
generated much controversy. See Don STUART, Canadian-
Criminal Law: A Treatise, Toronto, The Carswel! Company
Limited, 1982, pp. 542-52; Glanvilie WILLIAMS, op.cit.,
n. 57, par. 205-7, pp. 633-53; Sanford H. KADISH,

Monrad G. PAULSEN, Criminal Law and [ts Processes: (Cases
and Materials, 2nd ed., Boston, Little, Brown and Company,
1969, pp. 393-410; Glanvilile WILLIAMS, Agtenpt:nc the
Impossible — A Reply, (1979-80) 22 Cr. L.Q. 4%; Alan D.
GOLD, "To Dream the Impossible Dream” : A Problem in
Criminal Attempts (and Conspiracy) Revisited, (1978-79)
2!l Cr. L.Q. 218; Eugene M.A, MEEHAN, Attempt - Some

’
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283.
28u.

_ 285.

Suprg, n. 237.

o~ :280. -

Rat ional Thoughts on its Rationale, (1976=77) 19 Cr. L.Q.
215; Glanville WILLIAMS, Criminal Attempls - A Reply,
(1962) Crim. L.R. 300; .J.C. SMITH, Two Problems in
Criminal Attempts Re-Examined =11, (1962) Crim. L.R. 212;"
J.C. SMITH, Two Problems in Criminal Attempts, (1956-57)
70 Harvard L.R. 422, pp. 435-u48; Edward R. KEEDY,
Criminal Attempts at Common taw, (1953-54) 102 U._of
Pennsylvania L.R. 46&, pp. 476-8%.

See André JODOUIN, Les Abus de Pouveir et de Fonction
en Droit Pénal Canadien, (1978) 19 C. de D. 2!, pp. 4%-50.

[d., p. [88.

[bid., Traps are no excuse For c¢riminal activity
although they may, as in Timar, reduce culpability to
the attempt. Seé R. v. Ady, (1835) 7 Car. & P. [40 (Eng. "

"K.B.)}; R. v. Hoiden, (1809) Russ. & Ry. 154 (Eng. K.B.);

266..
,2ss;f_
289,
‘295;
291,
292,

293

People v.-Hilfman, (190!1) 70 N.Y.S. 621 (N.Y.5.C.A.D. ).
See also false pretence cases referred to, supra, n. 272.

‘Supra, pp. 3.

;Sugra, n. 23?,:p. 138.

Supra, n. 53.

An appeal as to sentence was allowed and the sentence

varied.: , oo, - f

' Supra, pp. !5-16.

Supra, . n, 53, pp. 10-11.

(19697 4 C.C.C. 185 (Ont. C.A.) rev. by (1971) | C.C.C.

(2¢) 482 (S.c.C.). See infra, pp. /65-6.

Id., ~(S.C.C. ). 'Re\Abuég of Process see infra, Part I,

. Chapter I..

29%. "

'255-
" 296.
297"
' 2%8..

o299,

."Shbra,'ﬁ;;éuj:.v

Supfa, nl .53, p..1l. See Graham PARKER, loc.cit., n. 53.
f‘Sugfa);n. 53, b. 1. _' -
LT (1972) 17 C.AR.N.S. 398 (Alta. S.C.).

Supra, n. 1.

Supfa, n. 296, p. 400.
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T 315,
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317.,

3/8,

3/9.

320,
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' L 281 R
o . I i .

Supra, n. 237. ' _ -

. A - va )
Sdpra, n. 5. - - . S \g\\
Supra, n. 1. . ' f e
Sﬁgra, n., 3%9.

Supra, n. 245, p. 287.

(1978) 23 N.S.R. (20.) 550 (N.5.S5.C.A.D.).

Id., pp. 559=60.

See supra, p..40.

(!979) & C. R (3¢) 8 (N S.Co. Ct. J. ) -

See Pedple v. Donovan, (/967) 279 N.Y.S. (2d) k04

(N.Y. Ct. of Special Sessions) where the state was
estopped From prosecuting the accused for impaired.
driving where police officers, who Ffound the accused
inebriated and passed ocut .inside her car which was parked

on private property, suggested that she lfeave and when
she drove away they arrested her:

. Saora, n. 34.

., p. 268.

- . - ’

: Suora, n. 53.

(/982) c.s.p. Ioas (Que ). L o -

. n . .
The ﬁccused qu acqurtfed of a further count of

traf”fckfng in d narcotrc for reasons of no concern
Here. - ¢!

-

Supra, n. 313, pp. FO45=50.

. Supra, ‘pp. S53-4.

Supra, n. 3l. See infra, pp. I44-7.

-

-

Supra, n. 313, p. 105/.

Supra, . n. 53.

-Supra, n. 34,

4
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.,32;;

322,

323.

324,
325,
326.
i327}'

328.

329.

330.

331,
Q .

- 332.

333,

© 334,

335.

Supra, n. 259;_p1:2321;“\

.o . ‘ :‘ “'-.'- - -—. | .282'

.. See a!?bfﬁ-*v,f@énawayfand-Lambga, (!982) 63 C.C c. (20) L
Lok (Qnt..Distr.. Ct.);leave to -appeal to Ont.. Div. Ct.f SRR

dismissed; October 15, - 1981, p. 55; R. v. Loveless,

(1978-79) 3 .C.B. 267 (8.C. Co. Ct. ),»-g. V. Glushek, =~
(13?7 -78) 2 W.C.8. 50.(Alta, S.C.); _, v Bohman, (-JW_S)y~
‘20 c.e.c (2d) f!? (Ont. D;sqr. Ct ) SRR U

Sugfa,-n1.259.f . I
' (1960~61) S.C. c. 35 rep.-by (1970) R.S.C. c. N=l.
) ’ ‘ .. - Lo T " ", - T N T N

Sugrai.n. 23. S|

Suprae, n..276. . . . .  _‘ [

Supra, n. 292 (S5.C.C.).
: Supra, n.‘2$9f'p. 232.“ :

' (f979)7£u"c b c. (2d) 33 (P E 1.5.CLA.D. ).

(P E I S. c ) cfted Id., p; 49,

P

’ Sugra,". 276"

(°1980) (6 C.R. (Bd}'397ngue.'S;é.j.

" To ‘he same effect see R. v. BoUiF!on,'sqpfa,fn,'279; T

R. v. Lawson, (1982) 7. 1/.C.B. %07 (Sask. Q.8.). See also

R. v. White, (1982) 7 /.C.8. 264 (N.S.S5.C.A.D.) where an
app!:caf:on by the accused for Judrc:al interim re!ease )
pendrng his appeal from conviétion for trafficking. . '

L.S8.D. was dismissed.as the principle ground of: appeai

involved the issue of entrapment and accordingly the
accused. had not satisfied the burden of showing that the
rappeal was not frivolous. [In R. v. Auger, (I979) 5 W.l/.R.
5#3 (8.C.C.A. ) ‘the error in Taw of a Provincial Judge
pres:d:ng at.a- pre!:nrnary ;nqu;ry in refus:ng to permit
defence counse! to ¢cross- exanrne a polace officer on the
issue of en;rapnent because, :n his view, sSuch a defence

did not exist in Canadian law, was held to be an error in

the exercise of jurisdiction, not a refu$al to exercise
jurisdictidon. -An application for mandamus with certiorari
in aid to quash the.committal was accordingly dismissed.

See also R. v. Irilfer, B.C.C.A. chober 16, 1974,

(1970).3 C.C.C. 398 (Ont. Co. Ct. )

Sugna,.ﬁ._39(_' - - -



v .‘ A- ) :. :"-.‘ .283- '
336. " Supra, n. 33k, pp. wOI-z.. . - <
35, supra; . 292, | - i
éés. 3??§gg;é;vﬁg-j3u,'p.faoé;
33é; ;..§Qééa,:n; 2§2'(S.Q;C.)f
380.°  (1971)-15 C.R.N.S.iié2.(B;C;,ProQ; ct. ).
ska. §gg¢g; . 3uo p. 12k, :
3u5. T (1976) 5 W.W.R. 420 (8.c. Prov. ct.).
:344.  jggggg, n. 17" |
. 345, §gggg;_n. 39._. .
;5#5.; - Supra, n. 3%3, p. u2S.
a7l -jSee §gg¢g;;gba§fe},;;p'
‘ags;";fgggﬁé;‘ﬁ; 261:.
‘t3§9}. fIf‘iS Qéclé;f %nom the case report whether Cfonfn‘?fﬁ?,
s Ct. J. was aware of the Supreme Court of Canada decision
in R. 'v. Osborn, sSupra n. 292. ' ' ' '
3500 *ﬂégecg,lh. 2F5.f‘ '
RELYD Jig_ Pt 34l N
352, :1 I | |
353, '-(1970) b C.C.C. (S.C.C.)lrevf fI970) 3 C.C.C. 122 (Onf.
' C.A.). See infra-pp. 2/6-18. See also R. v. Sang,
sypra, n. 211 yhere the House of Lords held that a court
had no dfscreLJOn to exclude evidence obtained as the
“result of the activities of an agent provocateur.
See supra, pp- 80-8.
j5u{ ‘,7{!982)'65 c.c.c. (2d) I58'(N.S. CO.Cf;);_
‘355; ggggg;‘n; 3/. See infra pp. 144-7.
;358; égggg,'h.;stj.-“

f*’//357.

~
f;f/

4
/

/‘

’

" .In a previous, but recent Nova Scotia decision, R. v.
TBonhart suprd, n. 27%,. :nfra’pp. Tuo=2 ., which was c:ted

fn Rippey, the APP&GI‘DIVISIOﬁ, although holding that
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358

A_.ssgg\

360.
-361.

362,

+ 363.

364,

365, -

366.
- 367.
368.
365.
370.

371.

- 372,

373.

374,

375,

'376.

entrapment did not arise on the facts, stated that irf

C . _28:"‘.‘

.entrapment was establ[shed, the proper course woulfd be
to stay broceedings or d:scharge the. accused as there
wvould be an abuse of précess.
and Rippey) within the same. prov:nce gives some indica-.
" tion of the :ncons:stency with respect to the foundat:on
.and effect of the defence.; :

supra, n. 27
(N.S. Prov. ) crted !d.; p..58
Suora, n. 279, p. &4, |
fd., p. 69.

(I979) c. s 821 (Que.).

(1877) .35 C.C.C. (2d) 129 (S c. C.) -arf. (1976) 25 ¢c.C.C.
(2d) 555 (8. C C.4.) rev. (!97#) 16 C.C. C (Zd) !33

(8.C.8.C. ). See fnfra PPe 166=70.

-‘ .

Sulnaﬁ,n._36$, p. 829

See .(1980) 13 cC. R._(3d) 326 (Que. 5.C.) for the
,sentenc:ng dec:s;on. -

.Sugra,‘n..ss.i

§E££Er . 3{.‘iﬂg R i‘_ N | .
., p. iu2. o 4 »;
d., b;~’35' ') o A

1d., p..lkl. See Alan D. GOLD,

Notes and Comnenfs,

- Kirzner v. The Queen (1977 78) 20 Cr. L. Q. 166.

Sugra n. 53.
(+982) 89 C.C.C. (2d) 31 (S c.c.) arr. (!980) 5. C C C.

‘f(2d) 40f (B.C.C. 4. ).

(8.C. Prov. Ct.)N cited Id., p. &I (S.C.C. ).

Supra, n. 373, p. 405 (8.C.C.A.). Carrothers J.A.
agreed with both of his brother Justices.

Supra, A. 373, p. 40.

This centradiction (Bennar

LT



377

378,

379.

380.

3%0.

-Supra, n. 373, p. 6C.

"Id;,,pp. 61=2.

Supra, n. 292 (3'¢'¢f)‘

-Id{,'p.‘YSE

n285- )

id., pp;gBQ—QO.T Ritchie J. dddre#sed_a further ground. of
.appeal holding that the failure of the Crown to ca?l the

‘informer did not constitute an aqbuse of process. .

Sugra;“h; 373; b;.38,:

' Sué}a; n._275,.‘- . 5 e ‘) ";, o

N

See Don STUART, Amato: liatersheds in Entrapment and

. Abuse of Process,- (1982) 29 C.R. (3d) 54; Paul H.

ROBINSON, lcc.cit., n;‘?#ﬁ,_egl 236-9,

, See Supra, Chapter I, Section A=2.

Supra, 'n. 363.

Supra, n. 373, p. 61.°

Dickson J., with whom Mart/and,. Beetz and Chouinard JdJ.
cdncurred, did not take a cefinitive position. Assuming
the defence to be dvailable, he held it did not arise '
in tHis case. o : T ' '

Seé Ry V. Zatwarnicki, (1981) 8 Mam. R. (2¢) w4k (Man. -

" C.A. ) per Hubard J. dissenting; R. v. Zohr, (1980) &
/.C.B. 220 {Ont. Co. Ct.); R. v. Sabloff, supra, n. 365;

R. v. Amato, supra, n. 373 (8.C.C.A.), per Seaton J.A.;

nt. C.A.); R. v. Chernecki, supra, n. 25% per Bul/
.A.; R. v. Ormerod, supra, n. 53 per Laskin J.A. (as

‘he then was); See also R. v. Price, (1971) 12 C.R.N.S.

131 (Ont. C.A.); R. v. Steinbera, (1967) 32 C.C.C. 4&8
{Ont. C.A.). See the comments of E£stey J. in his.
dissenting judgement in Amato v. The Queen, 'suora, n.
373, pp. 74i-5, in which he criiticizes reliance upon
mitigation of senténce as a judicial response to the
probiem of entrapment. '

See ff.L. FRIEDLAND, loc.cit., n. 52; Gilles BACHAND,

" Légalité et Pibge ILildgal, (1982) 12 R.D.U.S. 357;

Don STUART, op.cit., n. 28!, pp. 468-82; Bruce A.

.MéCFARLANE,iDrua Offences in Canada, Toronte, Canada
_Law. Bogok Limited, 1979, pp. 463-88; Robert K. PATERSCN,

-

€«
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v. Burke, supra, n. 329. . R. v. Kirzner, supra, n. 3/



3917,

392. .

394,

395.

. 286,

il

loc.cit.; n. 52; Hichael STOBER, Entrapment, (1976)

7 R.G.D. 25; Barnett M. SNEIDEMAN, A Judicial Test for

Entrapment: The Glimmerings of a Canadian Policy on
Police-Instigated Crime (1973-74) |6 Cr. L.Q. 8!; John
David WATT, loc.cit., -n. 95; Joel SHAFER, William J.
SHERIDAN, loc.cit., -n. 52. : .

See Céline LACERTE-LAMONTAGNE, L'Abus de Procédure en
Droit Pénal, (1982) 42"R_du 8 G9; Stanley A. COHEN,
Observatjons on the Re-~emeragence of the Doctrine of .
Abuse of.Process, (i981) 19 C.R. (3d) 310; Ancdré JODOUIN,
loc.cit., n. 282, pp. 49=5&; - /. J. BRI THI/AITE, Develop-
ments in Criminal Law and Procedure: The [975-80 Term,
(15981) 2 Supreme Court L.R. 177, pp. 225-30; John A..
OLAH, The Doctrine of Abuse of Prewess: Alive and Vell

in Canada, (1$78) | C.R. (3d) 3&t; Stanley A. COHEN,

Abuse of Process: The Aftermath of Rourke, {(1977) 39

C.R.N.,S. 3k9; Stanley A. COHEN, op.cit. n: 5, pp. 343-

[ 405; Jim ORTEGQ; Matthew GOODE, Abuse of Process in

Canadian Criminal Laws: The New Efguitv? A paper presen-'

~ted for the Canadian Institute for the Admiamistration
‘of Justice, Dq!hOusfe University, Halifax, 1977; DOouglas,

J. WRAY, The Abuse of Power Doctrine in Canadian

-CriminaJ.Law, (1976} 34 U of Toronto Fac. L.R. 15S;

taw Reform Commission of Canada, ¢p.cit., n. 66, pp. .
{8=20; E.G. EWVASCHUK, The Rule Acainst Mult [pfe Convic=

'_ tions and Abuse of Process, (1975) 28 C.R.N.S. 28;

P.S. BARTON, Abuse of Process as a Pilea in Bar df-TriaI,
(1972-73) "15 Cr. L.Q. 437; Bruce HAINES, Annotation,
Judicial Ombudsmanship - A Problem in Policy, (1971)

12 C.R.NS. Il; PhilTp C.. STENNING, Observations on the.
- Supreme Court of Canada’s Oecision in R. v. QOsborn,

(1970=-71) 13 Cr. L.Q. [64; Kenneth L. CHASSE, Annofafron,
Abuse of Process as a Control! of Prosecufor;a! D:scretron,

'(!970) 10 C.R.N.S. 3%2.

'See’ﬁache/ GRONDIN, Le Sursis des Procédures pour Abus
.-en ltiatiére Pénale, Master of Laws thesis, University of -
" Ottawa, 1981, ' C- '

'{%_593;

For. a took at the varied nguaffons giving r;se'tO'fhe

_doctrine of abuse of process, see Hanfred ANGENE, Case .

References on Abuse of Process, (1977} 37 C.R.N.S. [153; °
Jim ORTEGO; HMatthew GOODE, loc.cit., n. 39/. '

(1964) 2 All. E.R. 40/ (H.L.) aff. (1963) 3 All. E.A.

510 (CLA.).

1d., p. L38.



.287.

« .
396. Id., p. qu2. .
397. . Id., p. L#9. ,
= . N
398, Id., p. LO6.
| 398, Id., p. 4l1L |
40O.  Id., p.'u32.. |
50/. (1976) 2 All. E.R. .u97 (KH.L.) rev. (1975) 2 All. E.R.
1023 (C.A. ). ' Lo A
402, id., pp. 527-8.
403. 1., p. 533.
40k, JId., p. 535. )
405, - Id., p.-501. )
408, Supra, n. 211. See supra, pp. SO—Q-T'
%07. . Supra, n.. 211, (C.A.), p. 50. v
4os. . Id., p. 63.° | -
409, Sapra, n. 211, pp. 12:5-6. . . . 7 B
uiD, . Vith respect to. a courtls discretion. to exclude legally .
‘admissible evidence, His Lordship, later in his judge- ~
ment, conceded .that in some circumstances, the principle
ef fairness -is wide enough to embrace 'the way in which,
~after the crime, evidence -has been obtained from the -
agcecused. ' : ’
w11."  Supra, n. 21, p. 1245, )

/2. . Supra, n. 292 (S.C.C.)

wi3., - Id., p. L9I.
Ly, Supra, n. 363.
&15. - (8.C. Co. Ct.) cited Id., p. 555 (B.C.C.A.). . In the

Supreme Court of Canada, Laskin C.U.C. noted, p. 132,
that the trial Jjudge thus invoked, without express
reference however, sectjon 2(e) of the-Canadian Bill of
Rights.” The Chief Justice was uhable tc appreciate the
~application .of this provision, to the i[ssue of abuse -of
process as it arises on. the facts in this case. =

.
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416,

517,
L8,

Lhig.

420.

L2/,

w22, .

423;

L.

425,

.
N

‘f: ,

- .288.

Accord:ngl}, he dealt with that issue as one not
deperident on the Canadian Bill of R:chts.

Mr. Justice Mc!ntyre is now a member of the- Supreme.
Court of Canada. It is noteworthy that in Amato v. -The
-Queen, supra, n. 373, he derogated from his position pPn.
‘Rourke by concurring fn the dissenting Judgement of

Estey J.. which would have extended the scope and appl:ca—'
tion.of the doctrine of abuse of process into the inves-
tigatory sfages. . ' ‘ ‘

Sugra, n. 363, p. 564 (s.c,c.A,).
Id., p. 565.

Supra, n. 363, p. [45.

ey

Note that in Rourke, pp.-145-6, although Pigeon J. denied
a general power to stay proceed:ngs, he supported comments
made by Viscount Dilhorne in Director of Public Prosecu—
tions v. Humphrys, supra, n. 4010, pp. 5/0={1, .'sugr‘cz\\1

p. 161 -, which allow the possibility that abuse of
process may remain on as an exceptional power to stay
proceedings. Seé Fstey J., dissenting in Amato v.. The
Queerr, supra, n. 373, p. 67. See also John A. QLAH,
loc.cit., n. 39/, pp. 357-8; Kenneth L. CHASSE, Practice
Note, Abuse of Process = Will: it Survive Rourke, (1977)

38 C.R.N.S. 270, p. 27i. . Note also that Pigeon J.
concurred in the unanimous judgement of Dickson J. in

R. v. Krannenburg, (1980) 5/ C.C.C. (2¢) 205 (Ss.C.C.) '~

in which a reference, in obiter dicta, was made to a
possible application of the doctrine of abuse of process,

- Sugra,:n._423,

See R. v. Belton, (1983} ¢ W.C.B8. 37 (Man. C.A.);

Bonl i v. Gosselin Prov. J., (1982) 25 C.R. (3d) 303 (Sask

C.A.); ..R. v. Maxner, (1981) 6/ C.C.C. (2d) 446 (N.S.S.
C.A.D.); Re Riley and the Queen; (198/) 80 Cc.c.C. (2d)
193 (Ont. C.A.); Re Abarca and the Queen, {1981) 57
c.c.c. (ad). ulo (Oont. C.A.); Re Asselin and the Queen,
(/981 ) 55 c.C.C. (2d} 332 (Que. C.A.); R. v. Bell, (1981)
& W.C.B_263 (B.C.C.A.); FRe Haugen, (1581) 5 W.C.B. 406

(8.C.C.A. ); Re Schell and the Queen, (1980) 50 €.C.C. {2d)
532 (Altd. C.A.); Re Abitib/ Paper Company Limited and
The Queen, (1979) 47 C.C.C. (2d) 487 (Ont. C.A.);

. Medicine Hat Greenhouses Ltd. and German'and the Queen



426,

427.-
u28.

429,

L 430,

&3t
&322, -

433,

434,
435,
¥36.

437.

-

(B.£.C.A. ), per Mcintyre J.A. as he then was. It has

. 289,

(No. 3}, (1979) 45 c.C.C. (2d) 27 (Alta. S.C.A.D.);
feave to appeal to S.C.C. refused, Feb. 5, [979;

R. v. Lebrun, (1979) 45 C.C.C. (Ed) ‘300 (B.C.C.A. );

Re Ball_and the Queen, (1979). 44 C.C.C. (2d) 532 (Ont.

- C.A.); R. v. Catagas, (1978) 38 C.C.C. (2d)} 296 (Man.
: CiA.); ‘Re Orvsiuk and the Queen, (/978) 37 ¢.C.C. (2d)

445 (Alta. S.C.A.D.)..

See Amato v. The Queen, supra, n. 373, p. 68 per Estey ' J. .
dissenting. Rourke v. The Queen, supra, n. 353, p. 567

been said that abuse of process has no application te

_the investigatory stages. See Rourke, p. 567 (8.C.C.A. ),

R. v. Haukness, supra, n. 3&3, pp.  k35-6 Robert K.
PATERSON loc.cit., n. 52, p. 270. Th:s conclusion may
"be . inféeérred from the comments. of Lord Morris in Conne!lz
v. Director of Public Prosecutions, supra, n. 394, .p.
Lil. See supra, p. 155.. : ‘

See R. v. Qsborn, supra,'p. 292, pp. 190-/, per Jessup
JoA See also R. v. R.L. (1583) 7C C.C.C. (20} 158
{Que. Youth Ct.)), ‘

“Thus the application should ‘be made before the trial judge

and shou/d noet be the subJect of a separage hearing. See
R. * Ormerod, supra, n. 53, p. 19.

Supra, . n. 211.

"The alleged oppressiveness in Rourke was the delay prior

to the laying of cnarges and not the conducf_of the
prosecution nor the form nor- nature of the indictment.
This allegation, alfhough dealing with police conduct in
the investigatory stages, does not relqte to, and cam be
gistinguished from, active pclice crime "detection”
measures such as entrapment. :

Sugra,Fn. 53. See supra, pp. |13-16.

R. v. Ormerod, supra, n. 53, pp. 10=11.

Supra, n. 292.

Supra, n. 334. See supra, pp. 130-32.

. Supra, n. 394,
‘Supra, n. 33%, p. &02.

. Supra, n. 259, p. 232. See supra, pp. /25-7.

[y
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439.

| w40,

.'QQI.

wu2,

443,
Luy,
445,

Lus,

RITEY

pus,
LRS,
L50.

L5/,

452,

453,

G54,

455,

© Supra, ne 363;

. 290.

- - ) he

Supra, .n. 340. See supra, pp. 32-4.

Supra, n. 279. See supra, pp. |%0-2.

Supra, n.. 373, p. 6&8.

-

Supra, n. 279, p. 64.

Abuse of process. was rejected on the facts ,in-R. v. Pratt, .

supra, n. 245, see supra, pp. |17-18.. Abuse in the use

of police traps was considered in.R. v. Timar, -supra,

n. 237; see supra, pp. l1!-13, although not in the context
or .abuse of ‘process. Also unrelated to abuse of process
is 52 v. Sampare, supra, n. 350, see supra, pp. [(36-8,
where the actions arf an undercover officer were frowned
upon and to accept his evidence, would, it was.held, be
an abuse and his evidence was accordingly excluded.

»

Sugra, n. 343. - See supra, pp. J34-=6.

“Supra, n. 343, p. &35.

. Sypra, n.- 362. Sew supra, pp, |ue-u.

Sué?a,-n; 363f

Supra, n. 34. See suera,‘pp. ”l20-I.'
. i — '

Supra, n. 3!/. See supra, pp. 1447, ‘ R
~ ) .

L

Supra, n. 363.

Supra, .n. 373. See supra, pp. [47-54.

' Note that Ritchie J. held that the failure of the Crown

to.call the informer did not amount to anm abuse of
process. , T S .
Although in Kirzner the Chief Justice left open the
guestion of the application of the doctrine of abuse of
process, he appeared to lean in favour of section 7{3)

- of the Criminal Code as a basis for the defence of

entrapment. However, by concurring with Estey J. in
Amate, he has, instead, as in R. v. Ormerod, supra, n.
53, suppoeigd of process as the proper basis..

Supra, n. 292.

Sugra,.n. 363;

+
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" 457,

458, "

45%.

460.

485/,

R&2.

Les.

L.,

id., p. 76.

.291.

'Notézthe_SmeJarify in the language used

by Estey ~J. in his judgements in Amato and Rothman v.

The Queen, sﬂpra, n._27; see infra, pp. 225-6.

See sugra, Parf I, Chapter I, Section A-?}

Supra, n. 373, p. &3, - .

See Peter K.

McWILLTAMS, Canadian Criminal Evidence,:

Toronto, Canada Law Book Limited, 1974, pp. 391-3; .
PHIPSON on Evidence, ecp.cit., n. 242, par. 91/-102, [110;

op. 36-43, 46-7. Re the burd®en of proof according to

the American

objective approach, see supra, p. 50.°

See N.L.A. BARLOY, Joc.cit:, m.'225.

~

See Paul H. ROB!NSON loc.cit.,i n. 146, pp. 236-9.

Because of‘the_uncertain;y of the general availability )
of the doctrine of abuse. of process, it is unclear whether
a stay ofFf proceedings is included as a remedy under ’

section 24 of

that section
for abuse of

{

the Charter of Rights and Freedoms. Note’
7 of the Charter ‘has-been raised as a basis
process. ' See Re Bruneau and the Queen,

(1982} 69 C.C.C. (2d) 200 (B8.C.5.C. }); Re Girouard and the

Queen, (1982) 68 C.C.C. (2¢) 26! (8.C.S5.C. ). See infra,

Chapter 111,
in n._57o.

Section B-4, .and -abuse of process cases cited

Note that the compos:fron of the Supreme Court ¢f Canada

has changed since Rourke v. The .Queen, supra, n. 363.

P:gEOn and Martland JJ.; who were opposed to the applica-
tion of the doctrine of abuse of.pfoqegs;.have retired. -

"Mcintyre J.,

Jjudgement of

now a member of the Court, delivered the
the British Columbia Court of Appeal in-

- Rourke.  Although he found .no oppression on the facts

.of that case,

‘he did support the existence of the doctrine.

-Estey J., with whom Laskin C.J.C., Mclntyre and Lamer JJ.
\@onCurred applied the doctrine in a dissenting judgement
‘tn Amato v. The Queen,. supra, n. 373. Laskin C.J.C. also.

‘.adopted the doctrine in Rourké. -Dickscn J. concurred

- with the Chief Justice [n Rourke although he neither
) applied nor mentioned abuse of process in Amato. In Rt
v.- Krannenburg, supra, n: %23, however, he referred, in

“obiter dicta,
-though, that

o Neveﬂfheiess,

to Its poss;ble aopi;cat?on. It is cleary
Five nembers of the present Court.hGVe '

-.expressed rhemse!ves in favour of a court's inherent power
-rto SL&§ proceedrngs founded on.an. abuse of process.
such express:ons ﬁave yef to find consensus_.

~

i
1
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466.

LE7.

k&8,
Lss.
470.

k71,

47 2.

L7 3.

L7L,

475.

476,

477.

‘Supra, n. 3. .

.292.

in the same decision. See R. v. Vermette, (1983) 30

C.R. (3¢) 129 (Que. S.C.), p. 162.

R. v. City of Sault Ste. Marie, (1978) &0 C.C.C. (2d)
352 (s.c.c. ).

R. v. Pacueffe, (1977) 30 C.C.C. (2d) &i7 (S.c.Cc.). It
was held in Paguette that the common law defence of
duress was preserved by section 7(3) and appl/ied to an
accused charged as a party to an offence, since section
/7 of the Code was by its terms limited to cases where
the accused has himself committed the offence.
Morgentaler v. The Queen, (1975) 20 C.C.C. (2d) &4S
(5.C.C.); aff. (IS7&) I7 C.C.C. (2d) 289 (Que. C.A.).

Kienapple v. The Queen, (1S7&) I5 C.C.C. (2d) 52& (S.C.C. ).

@2. v. Riddle, (1980).u8 C.C.C. (2d).365 (S.C.C. ).

Kowbel v. The Queen, (1954) I8 C.R. 380 (S.C.C.).

For a discussion of the distinction between justification
and excuse, see Don STUART, op.cit., n. 28!, pp. 378=80;
George P..FLETCHER, Rethinking Criminal Law, Boston,
Little, Brown, 1978, pp. 759-75; George P. FLETCHER,

The fndividugclization of-Excusing Conditions, (1973-74)
L7 Southern California L.R. 1269; Law Reform Commission
of Canada, Criminal Law, The General Part: Liability and

‘Defences, Working Paper 29, Qittawa, Minister of Supply

and Services Canada, [982, Chapter I, pp. 35=-119. With
respect to.entrapment as an excuse, see Paul H. ROBINSON,
loc.cit., n. !&6 pp. 23629.

v. Curry, (1913) 2!/ C.C.C. 273 (N.S.S. C.4.0. ) p. 301;

R.
aff'd. by (1813) 22 C C.C. 19! (S.c.C. ).

~See Bruce A. MacFARLANE, 0p.cit., n. 390, p. 486; Robert

K. PATERSON,. loc.cit., n. 52, pp. 273-4; Law Reform .
Commission of Canada: Tewards a Codification of Canadian
Criminal Law, Study Paper, Ottawa, Infcrmation Canada,
1976, par. 2.1/6 - 2.33, pp. 28=-33.

Sectioh IS is the forerunner of our pnésent section 7(3).

Report of the Royal Commission Appointed to Consider the
Law Relating to Indictable Offences (Draft Code of 1879),
London, England, printed by George Edward Eyre and William
Spottiswoode, 1879, p. 0.

1d., mp. 137-8. N

L - - '
» . : . - . -
id ;
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481.

432,

. k83,

L84,
485.
L86.
487.
. %88,
489.

450.

Lo,

452,

493,

See supra, Part I, Chapter I, Section A-l.

‘Supra, n. 3u43. See supra, pp. !34-6.

Supra, n. 373.

Id., pp. 58-60. ' : )

[P

SR §

See Peter K. McWILLIAMS, op.ctt., n. 460, pp. 39/-3;
PHIPSON on Evidence, op.cit., n. 2k2, par. $1-102,

110, opp. 36-43, 46-7. Re the burden of proof agccording
to the American subjective approach, see suorg, p- Lo.

b

This onus was applied in R. v. Sabloff, supra, n. 362.
See also the remarks of Laskin C.J.C. in R. v. Kirzner,.

supra, n. 31, p. l&l.

See Don STUART, op.cit., n. 28/, p. 382. ) .

Supra, n. 3.

d., p. 139.- - _ .

Supra, n. 362. See supra, pp. 14a2=L. :
Supra, n. 362, p. 829. ;

Supgra, n. °340. See supra, pp. [32-%.

Supra, n. 354. See supra, pp. {38-5.

In R. v. Kirzner, supra, n: 3/, Dicksen and Estey JJ.
concurred in the judgement of the Chief Justice in
which he left open the question of the defence of entrap-
ment and its recognition under section 7(3) of the Criminal
Code. Spence J., who .also concurred, has sSince retired
From the Court. In Amato v. The Queen, supra, n. 373
Chief Justice Laskin, MclIntyre and Lamer JJ. concurred

in the dissenting judgement of Estey J. in which he held
that the roots of the doctrine of entrapment were to be
found in the common law and that section 7(3) was the
authority for courts to adopt the defence of entrapment.
Dickson J. did not find entrapment on the facts in Amato.
Thus Laskin C.J.C., Dickson, Estey, Mcintyre and Lamer JJ.
are amenable to encompassing entrapment under common

law principles.’ :

N\
{1982) U.K. Ce. .
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496.
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Human r:ghts statutes w:!! contrnue to reguiate conduct
between individuals. For exanp!e, ‘see The Individual's

' Rights Profection Act, (1980) R.S.A. ¢. I=2; .Canadian

Human Rights Act, (19?5—?7) S. C. c¢.33.  See however,
Dale GIBSON,- The Charter of Rights and the Private- Sector,

(1982) .12-Manitoba L.J. 213, where Professor Gibson:

states his view fhat the Charter operates in the pr:vate
secfor. . Lo ‘ oo

 See E G. EUASCHUK The Charter: An:O}erview'and Reﬁeaies{ -

;(1982) 26 C.R. (3d) S&, p. 56. See R. v. Reale,- (1975)

22 c.c.C. (2d) 5717°(S.C.C. ), where the "Supreme Court of.
Canada uphe!d a‘decision of the Ontarro Court of- Appeal
allowihg the . accused's appeal from his conviction for.

" non—=capital murder and. dfrecg:ng a new trial because

the trial judge railed to pernrt an interpreter to inter-
pret his charge to the jury on the ground- that. thé jury
‘would be distracted thereby viclating section 2(g) of the
Canadian Bill of Rights. .See also Re Southam Inc. and -
-The Quebn (No. 2}, . (!983) 70 C c.C. (2d) 26k (Ont. H.C. ). ¢

./.

- The word "e&eﬁyohe" inthe Charter appears to ‘include

‘corporate entities. See E G. EWASCHUK, loc.cit., n. 495

- Pp. 66-7; “Southam Inc. v. Hunter; {(i982) 68 C.C.C. ,
(2d) 356 (Alta. Q.8.);. R. v. Balderstone, :(1983) § ¥.C.8.
(Man. Q 8.7. hl : o

_Eursuanf to sect:on 32(2), th:s section w:!! not have

effect untrl three years after'+he proclamation. :
Presumably, this will. allow Parliament and the- Iegf&la-
tures suffzc:ent time to. amend existing Ieg:slafron so
that. it .can conform to the Charter. :

The Canad:an:B;/l of H:chts"remafns'inifofce; .

But see The Queen in Right of New Brunswick v{'FfSherﬁanfs

_ whar? Ltd., N.B.Q.8., April: 28,1982, where Dickson J.,

in obiter dicta, referred to section 26 of the Charter
and construed section 7 as compr ising the right to
enjoyment of property ‘which exténds to security of. the
persorn. .. See also Griswold v. State af Connecticut, ,
(1965) 38/ U.S. 479 (U.S.S5.C.), where Goldberg J. treated
unenumerated rights retained in the Ninth Amendment to
the United States Constitution as having the same.
constitutional guarantees as enumerated Amendment rights.

(1970) R.S.C. c. C=34.

(1970) R.S.C. Appendix I[II. For-an analogy between the
Canadian Bill of Rights and the Charter see Peter l/. HOGG,
A Comparison of the Canadian Charter of Rights and
Freedoms with the Canadian Bill _of Rights in Walter S.




' 502.

- 503.

504,
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506.
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. 295.

TARNOROLSKY, "Gérald A. BEAUDOIN, (ed), The Canadian
Charter of Rights and Ffreedoms: Commentary, Toronto,

The Carswell Company L{mited, 1982,. pp. 1-23.
. Supra, n.‘4931'

“A.° V. DICEY, Introduction to the Study of the Law of the

Constitution, 8th ed., London, Macmillan and Co., Limited,.
18915, pp. !98~9. ' - ‘

(1974) 15 C.C.C. (2d) 505 (S.C.C.). ‘See also the
judgements of Ritchie.J. tin R. v. Miller and Cockr:el! )
(1$77) 31 C.C.C. (2d) 177 (S.C.C.), pp. 155-6; Attornev_

 General of Canada v. Lavell, (1872) 23 C.R.N.SZ'I9?

{S.C.C.), p..210;. Robertson and ‘Rosetanni v. The Queen,u.

(i196%) 1 ¢c.c.C. | (S.C.C.), pp. 8-S..

Sugra}"n. 504, p. 511.

1d., p. 513.-

Ibid.

See William E. CONKLIN, Interpreting and Applying the .

‘Limitations Clause: Am Analvsis of Section i, (1982)..

% Supreme Court L.R. 75, pp. 85-6; Irwin COTLER, Freedom
of Assembly, Assoc:at:on' Conscience and Religion (s. 2{a), ~

-,(c) and (d)) in Walter S. TARNOPOLSKY, Gérald A.. BEAUDOIN,

(ed), op.cit. n. 50!, pp. I35; Kenneth M. LYSYK, The
Rights and Freedoms of the Aboriginal Peoples of Canada,_
Ss._ 25, 35 and 37. in Walter S. TARNOPOLSKY, Gérald A.
BEAUDOIN, (ed), op.cit. n.. 501, p. &79; Va!ter S.
TARNOPQOLSKY , - Just Deserts or Cruél and Unusual Treatment

or Punrshnen _Where Do e Logok For Guidance? (1978) [0

ttawa L.FR. !,wpp. 13=28. See aﬁSo Re Southam 'Inc. and

The queer (No.1), (1983} 70 C.C.C. (2d) 257 (Ont. H.C.),

p. 263 per Smith J.

R. v. Dryvbones, (1970) 3 C.C.C. 355 (S.C.C. ). See

- Peter /. HOGG, loc.cit., n. 50/, p. l0.

See R. v. Simon, (I982) 68 C.C.C. (2d) 86 (N.W.T.S.C. ) .

where the words "arbitrarily detained or imprisoned" in
section 9 of the Charter were given the same meaning as
"arbitrary detention,. imprisonment” in section 2(a) orf
the Canadian 8ill of R:ahts. See also R. v. Holman,
(1$82) 28 C.R. (3d) 378 (8.C. Prov. Ct.). In R. v.
Gallant, (1983) 7C ¢.C.C. (2d') 213 (Ont. Prov. Ct.),
guaranfees of fundamental justice and the presumption

of innocence in sections 7 and 1i(d) of the Charter were
held not to be novel pFInCIDIES of law, a/though the
Charter entrenched fhem as const:tuf;onai rfghfs. See




'.;295;7:' . R S
R '; Nef! F[NKELSTE!N The Re!evance of Pre-Charfer Case L

Law for Post-Charter. AdJudfcat:on, (!982) 4 Supreme
Court L.R. 267, - — e

-'SII; \'tFor examp!e, secfiohé 8 lO(b) and !I(b) do not appear_”
. "L - to have equ:vaJents in the law- prior to the énactment -
or.the Charter., - Seé R. .S:lber, (1983) 69 C.C.C . (2d)

147-(8.C. Prav. Ct. ) where sect.ions 8 and 10(b) were -
.considered.to -be.new rights. See also Ry vl Tontarelli, E
-(1982) & /.C.8. 255 (Ont. Cé. Ct.). .Section 10(b) . PR
aff:rns a positive rrght and invélves. a conpu!sory S
correspand:ng du¢y an . the state through the police to . .
comply..” This is unlike section 2(c)(ii) of the Canadian =~ -
8iili of Hrchts, wh:ch phrased the rrght to counsel.in. terms -
Cofa r:ght one is not to be deprived of by Iaw._ oF course,
a . breach of section [O(b) provides an aggrieved person '
with a variety o..rened:es not con‘enp!afed by section 2,

'partrcularly recourse to -section 2u(2) to exciude ev:dence L "-

obtained subsequent to- the breach. In R, v. Beason,
(1982} 68 C.C.C. (28)-540 (Ont. Co. Ct.) ;t was held:
‘that although the. Charter entrenches certain pre—exrs%:ng ;
n:ghts,‘*he rights:in sections. Ii{b) and (i) are" rights . .
which. have -never been . clearly: def:ned before: the. Charter.
- .See alsé Re Panarctic Oils Limited and The Queen, (IQSJ)
' 69 Cc.e.C. (2d) 393 (N WeToS.C. J.where de. Ueerdf J.j—r_
"regarded sectron II(b) as a new rrght. o

5120 .L(1982) 67 c. c. c. (2d) g (Ont H.C e

.5i3. wf\!d.,_pp. 27- 8. See also'*he renarks or " Zuber J. A. FQJ;,ﬂffﬂ.
- " R. v. Altseimer, (/983).] C.C,C. (3d) 7. (Ont. C.A. S5 P :
.13 and 0!O0riscoll J. in Ré R. dnd Siegel, (!982) 29 .
- C.R. (39) .81 (Ont. H.c. )T e 5. L E

< . :

5/%..  Supra,. n. 504.
5/5. Id., p. 9.
516.. _ Note fhe"French verSian of secf:on ! and ché termv

-"reg/e de-droit"., See Re Federal Repub!fc or Germany .
and Rauca, (1983) 70 C.C.C. (2d) %16 (Ont. H.C.); appeal -
dismissed April 12, 1983 (Ont. c. A ) p. 428 (Ont. H.C.)
per £vans C.J. . ) S BRI

517.  See Quebec Association of Protestant Schoor Bogrds v.
Attorney General of Quebec (No. 2), (1983) 140 D.L.A.
(3d) 33 (Que. S.C.'); Re Federal -Republic of Germary and’
Rauca, supra. n. 5/6; Re Jamieson and the Queen, (/983)
7G C.C.C. (2d) 430 (Que. S.C. ) R. v. Demelo, (1583) -
9 W.C.B. 43 (B.C. Prov. Ct.); ~R. v. Maltby, (1983J 9 -
i/.C.B. 9 (Sask. Q. 8.);  R. v. ¥., (1983) I C.C.C. (3d)




‘268 (0nt.. Prov. Ct.); FB. v. S.B., (1983) i C.c.o. (3¢) )

‘ .~2.9.7.- - LT .

- -

A”.‘_?B_(B.C.S'C‘) '~ Re Southam Inc. and ~the Queen (No. 1 ).

" sis.

519

ﬁszo;'

CTYN

522.

" (2d) 10 (B.C.S.C.); AR. v. Banville, (/983) 30 C.R. .
(3d) 59 (N.B. Prov. Ct.); Re Gittens and the Queen,;TIQBE)“‘ '
.68 C.C.C. (2d).438 (Fed. Ct. 'Tr. Div.); Re Skapinker and
. ‘Law Society of Upper .Canada, {1582) 68 C.C.C. (2d) 300
{ont. H.C.); -R. v.. Allan, (1982) 8 W.C.8. 58 (Alta. Q.8.);

R. v. lbrahim, (1582) & ¥.C.8. 78 (Que. C.S.P.); R. v. Rolb:n,
”(!982) 8 u.c 5. 78 (Que. C.S5.P.-); aff!d by (Que. S.C. )

The -French version stipulates "dont la justification

. and. Rauca,'supra,',.Slé, pp. 427-8; . R. v. S5.8., supra,
“n. S517. . = o ‘ -
 With regard to the -evidentiary burden- see .infra, n. 60%.

supra, .n. 508: R. v. Campagna, (1983) 70 C.C.C. (29).236.
(B8.C. Prov. Ct.); R. v. Newall (No. &), (1983)-70 C.C.C.,

P
4+
i
(]
]

S

e e

R. v. Lundrigan, (1982) 67 C.C.C. (2d) 37.(0nt. Prov. Ct.);

I

PR .

4

p. 507;. E. . Holman, supra, n. 510; Herbert MARX, Entrench-—
ment,’ Lrnrtat:ons and_Non-Obstante (Ss. l, 33 and 52) in-
alter S. TARNOPOLSKY, Gérald A. BEAUDOIN, ¢cp.cit., n. 350/,

p. 61; ‘William E. CONKLIN, loc.cit., n. 508. —

puisse se cémontrer”. See Re Federal Republic of Germany

PP I D VR SR S . L AP

See Re Federcf Répub!ib'of Germany and Raucd, sSuprd, n.
sie6, Pp. u27—8{ E£.G. EWASCHUK, loc.cit., n. 485, p. 6&/.

‘Sée B. v. Pirgine, (1982) 67 C.C.C. (2¢) 28 (Ont. H.C.),.
= 3/ where OfLeary U., in ruling that the method of
Jjury select:on provrded by the Crrnrna! Code, dees not

confravene the Charter, stated:

Vere my ruling otherwise, it weould consti-

. tute a declaration that all criminal trials
have nereﬁofore been unfa:r. . That is
manife w.not true. '

The ruling in Moraentaler v. The Queen, suprd, n. 467,
“that a Provincial Court of Appeal has the power to set

as:de ‘a jury acguittal, enter a. verdict of gulilty and

conviét the accused was modified by Parliamentary.

amendment to section 813(&)(n) .of the Criminal Code.

"'See Criminal Law Amendment Act, 1975, (1974-75-76) S.C.

c. 93, s. 75. In R. v. l/ray, supra, n. 353, a decision
spark/ng much controversy, Par | iament did- hot see rit

to intervene although amendments were enacted in [imited
areas, - e. g.:sectfon !?8.!6 c.C., see infra, p. 223.
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527.

. 528.

. 529, -

See Daniei L. ROTENBERG, foc.cit;, n. 53, pp. 8834,

.298.

See Re Federal Repub!:c of Gernany and Rauca, suprd,fn;

516, p. 22. E. G. EWASCHUK, lgc.cit.,-n. 495, p. 428.
. See also Curr v. The. Queen, {/972) .7 C.C.C. (2d) 18]

o (S.C.Ci )T aff., (1S71) & C.C.C. (2d) 2% (Ont. C.A.);

C oppl !9!-2 i9u (S c. C.) per Lask:n J.,_as he then'was;

;Over fhe yeas there have been modrfrcat:ons to the
'supremacy of the !eg:slat:ve arm of government as a -

result of; determinations by the courts of !eg:s!at:ve

gvrnes-betwéen Par! iament and prov:ncra! Iegrslatures
in addition to the app!fcat:ons of. the Canadian Bill of
"Rights to federal sratuges, see. £.G. EUASCHUK !oc c:t.,
TN u95 P 55. R o

See R. Roy McMyﬁrﬁY, Tﬁe-NeQ”Charfek'and'tne~aofe.forl |
Lawyers, Notes for.remarks made -to ‘g .Conference on the o
[mpact of the New Charter of Rights and Freedoms on o

;Canadian Busfness,_Tbronto, February 5,‘L282, pp,_8—IO.-'

id. pp.AIB-IG _where Mr. McMurtry, the Attorney General

provision to be resorged to' only in ‘the most exceparonai

_;c:rcunstances,_such as where the courfs may .feel compel l'ed
“to rngerpreg the prov:srons .of - the. Charter in a manner:
- offensiver to the overwhelming sense -of right and Justice

in the: community on a pargrcuiar polrcy issue, p.13..

:.As an exanpie, he referred to Crfn:na/ Code sections
- 281 1(.17) and 28! 2(1) relating to-hate propaganda.

fhese sectrons " He expla:ned dimit freedom of: express;on .
and If the’ courts.did not-view fhese sections as-reasonable’
/;m:Ls on: section. 2(b) of the Charter, then séction 33 may
be pFOperly invoked.  The "notwrnhstandfng clause"” in. the
Canadian Bill of Rights has on!y been resorted to on one
cccasion, i-e. during the 1970 "October crisis” in Quebec.
See Public Order (Temporary Measures) Act (970, supra,

n. 16, section i12. Political reality will ensure that

_section 33 will only be invoked in exceptional circum-
stances not v:oiat;ng the Spfrft of the Charaerf

(!970) R.S. C. App; rr. In_Aftorney Generaﬁ for Canada
and Dupond v. City.of Montreal and. the Attorney General
for Quebec, {1978) 2 .5.C.R. 770, Beetz J., who delivered
the judgement "of the Court, rejected the .implied bill of
rights doctrihe, pp.‘796 -8. - S o )

although the author. re;ers to the United States
Const:tuf:on. .

3

Ibid. R IR
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536.

See Ear! JOWITT, (Gen.ed), The Dictionary of English
_Law, Clifford Walsh, (ed), London, Sweet & Maxwell

. See Hehf} Campbél| BLACK, Black's Law Dictionary, 5th ed.,.
~contributing authors, .Joseph R. NOLAN, M.J. CONNOLY,.

“pPatrice GARANT, Fundaméntal Freedoms and Natural Justice

- [Section 7} -in Walter S. TARNCPOLSKY, Géraid A. BEAUDOIN,

(ed), gp.cit. n. 50!, pp. 258-63. . T e

‘‘See Henry Campbell ‘BLACK, op.cit., n. 531, p. 827; o
Patrice GARANT, loc.cit., n. 521, pp.w263—u. S . '

. See Patrice GARANT, loc.cite, m. 531, pp. 265-75.

e

O E

-

Limited, 1959, pp. 560-1; Walter S. TARNOPOLSKY, Ihe

- .Canadian 8ill of Rights, 2nd ed., Toronta, The Mapmi[!an
. Company of Canada, Limited, /878, -pp. [-2. o

S¢. Paul, Minn., West Publishing Co., 1979, p.. 833;
Walter S. TARNOPOLSKY, op.cdt., n. 530, pp. 2=3;

i
)
i
i
L
1
|
3

‘éee'Hepry Cahpbel! BLACK, op.cit. n. 531, p. 1217; - L
- "Patrice. GARANT, foc.cit., n. 531, pp. 26%=5.:"

(/$72) 7 C.C.C,-(2d) 474 (S.C.C.; aff. (497(). & C.C.C.. . .
(20} 504 (Ont. C.A.}); rev. (1971) & C.C.C. (2d) 506 (0Ont. :
HoCo)w 77 L o ‘ L ‘ L

Id., p. "479. See also. Lowry and Lepper v. The Queen, . -
Co(i1972) 6°C.C.C. (2d) 531 (S.C.C.); Mitehel! v. The Queen,

(1976) 24 C.C.C. (2d) 24!l (S.C.C.; Kosobook v. Solicitor

" -General_of Canada, (/$77) 3C C.C.C. (2d) 49 (Fed. Ct.

Tr. Div.)}; McCann v. The Queen, (1976} 29 C.C.C. (2d) 337
(Fed. Ct. Tr. Div.); R. v. Institutional Head of" . L
Beaver Creek Correctional Camp, Ex Parte MacCaud,(1569). .

1 C.C.C. 371 (Ont. C.A.);  Ex_Parte McCaud, (1$65) €.C.C. .
168 (Ont. " C.A.); aff.- by (5.C.C.) p. 170n; Re State of :

¥ Ffsconsin and Armstrong, (1973).10 C.C.C. (2d) 274 (Fed.
C.A. }; leave to appeal to S.C.C. dismissed, March 5, 1973.

-~

See Peter /. HOGG, Canada Act [582:.Annotated, Toronto,
The Carswell Company Limited, 1882, p. 27; Patrice  _
GARANT, loc.cit., n. 531, p.. 278; Walter S. TARNOPOLSKY,

‘op.cit., .n. 530, pp. 264=7&. .Professor Tarnopolsky is

of .the view that the terms fundamental justice, natural
Jjustice, substantial justdce -and. universal justice are.
synonymous. See also S5.A. DE SMITH, de Smith's Judicial

‘Review of Administrative Action, 4th ed., J.M. Evans,

(ed}, London, Stevens & Sons Limited, -1980, op. 156-277;
Re Jamieson and the- Queen, supra,. . n. 517, p.438, per Durand J.,

R. v. Holman, supra, n. 510, pp. 388-9, per McCarthy Proy.

J. See alsc.generally; Paul JACKSON, Natural Justice,
London, Sweet & Maxwell, 1973, .For a comparative view of
"natural justice’, see D.J. HEWITT, Natural Justice, -
Butterworths, Sydney, 1972. : ‘
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535.
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542,

‘543,
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"sus,
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Sugna;en. 336. See. efso Lowr} and Lepper V. The. Queen;

'Supra, -n. 536, where a fair hearing of a criminal trial

was heild to fnciude the matter of sentence. . See also

" Trameshwar v. The Queen, (.1957) A.C. 476 (P C. ), where -
dte was held. that the absence of the trial Jjudge at a v:ew.'
by the jury, where witnesses gave ev:dence, deparged

from the essent;a! pr:ncrp!es or Justrce. L

‘Sugra, p..536, p.,380.
See supra, pp. 55-63.

See James-A. BALLENTINE, Bal!ent:ne’s Law Drct:onarv,‘ﬁ

3rd ed., William S. ANDERSON, (ed), Rochester, N.Y.,
The'Lawyers Cooperative Publishing Company, [969, p. 380;
Henry Campbell BLACK .op.cit., n. 531; pp. 449, IOBB '

l28lh ¢

See Max RADIN, Radin Law-Dictionary, 2nd ed. ,. Lawrenee ,
G, GREENE, (ed), Dobbs Terry, N. Y., Cceana Publ:caf:ons,

-fne., !970 pp. 103-

For an analys:s of khe Anerrcan POSILIOH, see” Alberf S: )
ABEL, The B.ill of Rights in the United-States: ihat Has
it _Accomplished? (1959) 37 Can. Bar. Rev. [47; '
i/.odJ. BROCKELBANK, The Role of Due Process in American

-

Constitutional Law, (1953-54) 39 Cornell L.Q. 56/; L

Monrad G. PAULSEN, The Persistence of Substantive Due
Process in the States, (1949-50) 34 {Minnesota L.R. 9y
J. Roland PENNOCK, John lf. CHAPMAN, (ed), Due Process, .
New York, New York University Press, 1977; Rodney L.

" MOTT, Due Process of Law, New York, Da Capo Press, 1573;

Walter.S. TARNOPOLSKY, czp.cit., n. 530, pp. 224-7;

- Patrice GARANT, loc.cit., n. 53/, p.- 275. See also

16A Corp. Jur. Sec., par. 567-707, pp. 536-1205.

Sutzt V,-Sutf, (1565) | O.R. 169 (C.A.) per Schroeder
J.A. .Procedural and substantive matters do overlap on
occasion. As .Laskin C.J.C. 'stated in Morgentaler v.
The Queén, supra, n. 467, p. G2, '"there /s often an
interaction of means and ends’. Seé also Peter i/. HOGG,

op.cit., n. 537, p. 27, ‘where Professor Hogg stated

that "matters of procedure shade into matters of -
substance’. '

See William Sharp McKECHNIE, Hagna Carta: A Commentary
on _the Great Charter of King John, 2nd ed., N.Y.,

Burt Franklin, I914; Rodney L. MOTT, op.cit.; n.‘i#j;'pp.'

_ 1-8, 30-u45; J.C. HOLT, Magna Carta, Cambridge, G.8.; .

Cambridge University Press, 1965; Charles A. MILLER,

The Forest of Due Process of Law: The American .
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Constitutional.Tradition in J. Roland PENNOCK, John o ;’f

. "W. CHAPMAN, (ed), op.cit., n.,5h3 pp. 3-5;  C.H. e
_"McILWAIN, Due Process- of Law in Magna Carta, (191&) &
-Co!unb:a L.R. 27. : - :

546, See Edward COKE The Second Part of the Institutes of
- . " the Laws of §no!and .3rd ed., London, Printed ror A.
Crooke and others, 1669, pp. 50-55; william Sharp MEKECHNIE,
“op.cit., nA. 545, pp. 375-81; J.C. HOLT, op.cit., n. 545,
p. 9, but ‘see C.H. McillWAIN, loc.cit., n. 545, pp. 32-3;
Rodney'L._MOTT g.c:t., n. 543, pp. &=5, 76-9. '

FES—

| 547.  W.J. BROCKELBANK, loc.cit.; n. 543, p. 565:

L 548.  See Geoffrey_MARSHALL, Due Process in Enagland in J. - i

-~ Roland PENNOCK, John W. CHAPMAN, (ed), @p.cit., nm. 543, i

pp. 69-89; J.C.' HOLT, op.cit., n. 545, p. S; Walter S. o

TARNOROLSKY, op.cit., n. 530, pp. 222-3; C.H. MclILWAIN, .

. L - doec.cit., n. 545, pp. 44-5/; Rodney L. MOTT, op.cit., ]

s . - . - . . ' .p. 543, pp. 30-85. For a comparative view of due oo
i - process of- law, see Wallace MENDELSON, Foreiagn Reactions -« L
. . ‘. . to American Experience with "Due Process of Law”, {1855) ‘ }
: 4} Virginiga L.R. 493.° ' : C T

. 549." " See Curr v. The Queen, supra, n. 523. See the comments. "

: of Walter .S. TARNOPOLSKY, op.cit., n. 530, pp. 122-3, o
224-35; Stanley A. COHEN, op.cit., n. 5, pp. 4=17; '
Patrice GARANT, loc.cit., n. 531, pp. 2Z75=-8. See also
Ivan C. RAND, Except by Due Pracess of Law, (1961) 2
Qsgoode Hall L.Jd. 171, -

‘ 550. Peter W. HOGG, op.cit., n. 537, pp. 28-5. See also .
o y o M.L. FRIEDLAND, Legal Rights Under The Charter, (1982) oo
P c 24 Cr. L.Q. 430, pp. 432-3; Patrice GARANT, loc.cit., A

n. 531, pp. 278-90. 'See the following cases where section B
7 was held to hve been violated. R. v. Vermette, supra, o
n. 464; R. v. M., (1983) 70 C.C.C. (2d). 123 (Ont. Prov. S
Ct.); R. v. V.T.W., (i983) 30 C.R. (3d) 193 (N.S. Fanm.
T .Ct.)}); R. v. Demelo, supra, n. 5/7; Re Cadeddu, (/583)
S WoC.B. I3 (Ont. H.C.J); R. v. Campagna, supra, n. 517.
See the following cases where it was held that section 7
was not violated. R. v. Carter, (/983) 3/ C.R. (3d) 76
(Ont. C.A.); Re Jamieson and the Queen, supra, n. 517;
R. v. Clarke, (1583) 9 W.C.8. 45 (B.C.S.C.); R. v.
Frankforth, (1983) 70 C.C.C. {(2d) w48 (B.C. Co. Ct.); }
R. v. Newall (No. %), supra, n. 5i(7; R. v. Holman, supra,
"n. 510;° Re Gittens and the Queen, supra, n. 517; R. v.
Piraino, supra, n. 52/; R. v. Gallant, supra, n. 5/0;
F. v. Rolbin, supra, n. 577; R. v. Duff, (1$82) 8 i.C.8.
504 (B.C. . Prov. Ct.). See also Re Bruneau and the Queen,
supra, n. 463; Re Girouard and the Queen, supra, n. 463;
R. v. D.HM., (1983) 30 C.:R. (3d) 210 (Ont. Prov. Ct.);
F. v. ¥., supra,-n. 517; R. v. Grant,
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-Alta Q. 8., Eomonton, 8203-0781, April 20, i1982.
_SSIQ‘f See the Judgements ‘of Lamer and Estey- JJ. in Rothman

v. The Queen, supra, n. 27. See also M L. FRIEDLAND,
- _loc.cit., n. 550, pp. #33-5. = - g

. 552. ' Supra, n: {.l‘
553..  Supra, n. -36.

- 55u, 'Suera{ n. 39.

555. Pedsonabfe‘su#picfon iS’not a-constitutionally fﬁ#dsed
S requirement in the United States. See supra, n. /52,
556. "‘§5g§g,.n,'373. | — | |
-557.‘.“_5;; p. 76.
558. . ibid.
sse.  .Supra, n. 279.. ]
'.569; . igL;:p; 64.
35}. . Supra, n. 3u3.
562, id_., p. 2.
':553.‘ In the'Unftéd States, courts have expressed enfrépméﬁt

to.be repugnant, shccking and unfair. It has been.
suggested that the- courts have been th:nkrng in a

fdue process" constitutional framework. See Richard A.
COUEN loc.cit., n. 145, p. 4us. " '

Despite the fact that the defence of.entrapment in the
United Stafes is not of a constitutiondl dimension, the

" United .States. Supreme Court, in United States v. Russell,
supra, .n. [0&, pp. 43/=2, suprda, pp.'55-8 , alluded
to fhe-possibi!ity.of mon(tor:ng police conduct on due
process principles in "a situation in which the conduct .

~of law enforcement agents is so outrageous that due
process principles would absolutely bar the government -
from invoking judicial processes to obtain a conviction”.
In the more recent decision of Hampton v. United States,
supra, n. 105, supra, pp. 58-63 , a plurality opinion of

. the Supreme Court restricted this due process ‘approach to
situations where the government activity in question
violates some protected right of the accused. A

e constitutional basis for entrapment or quasi-entrapment

defences should not be ruled out, however. . In Hampton,
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F:ve Justices, a!rhough not al! arr:vrng at the ‘same f:—:;_ﬁif
conclusion, wou!d apply due. process .erinciples and the ' i
Court'!s supervrsory powers im the face of outrageous - S
police conduct notiwithstand-ing the, phed:spos;tzon of the.. . .
accused. - Subsequent to Hangton, the . concept of . fundanentai"'

fairness inherént in the guarantee of due process has been'
‘reflectsd in lower gourt.decisions.. See supra, !72. )

Lo
v

N

ERPO

UG WL WS

564. Sea& supra, Part.i1, .Chapter Ill. .

Tb e

i
af

565. . Sorrells v. Unitéd States, shpra,'n;‘!,fp.:usa,'per T
Roberts J. o : R

1

566.  See.R. v. Drvbones, supra,.n.. S505.

i

L E

"-567.. . For a review of proposals based on intergovernmental -
S _negeotiations leading up to section 2% in its present form’
see Dale GIBSON, Enforcement of the Canadian Charter of.
Rights and Freedoms (Section 2&) in Walter S. TARNOPOLSKY,
Gérald A. BEAUDOIN, (ed), op.cit., n. 501, pp."492—3;
£.G. EWASCHUK, loc.cit., n. 485, pp. 64-66; - H. Scott.’
FA!RLEY'\Enforc:nc the Charter: Sone Thouchts on.an ’
,Aoproph+éLe and Just Standard far Judicial Rev;ew, (1982)

& Supreme Court L R." 217 pp. 2l9~24.

. . - .
[RUEFIRPUIR WP S LU S-Sy PP AP 13-

5a8. I/ith respect to.stapdfng, see Pecer_w. HOGG, op.cit., ni .
537, pp. 64-6; £.G. EWASCHUK, loc.cit., n. 4S5, pp- 68-9;

- Dale GIBSON, [oc.cits, n. 567, pp. 453-500;. H. Scott” . -~

. FAIRLEY, loc.cit., ni 567, pp. 224%-7; Re Southam Ine. =
and the Queen., (No. [), supra, n. 508, p. 264, per Smith: e
J.; Re Jamieson and- the Queen, supra, n. 517, p. %36, = LT
per Durand J. See also the rollowing pre-Charter =~ - . .~ .7
stand ing cases decided by the Supreme Court of Canadai - . 7 )
Minister of JusStice of Canada v. Barowski, (1982} &4 . -1 "
c.C.C. (2d) 57 (S.C.C.); Re Nova Scotia Board of Censors - = '
and HcihNeil, (1976) 32 C.R.N.S. 376 (5.C.C.); Thorson V.. ' L

_ Attorney General Gf Canada, (1975) | S.C.R. [38. W

569.. See R. “Garrett, (1907) | K.B8. 88! (Eng. C.A.), : . o
pp. 885- 6 Re Potma and the Queen, supra, n. 512, pp. '
23-; Re R. and Siege!l, supra, n. 513, pp. 87=8, S55;
R. 'v. Vermette, supra, n. 464, pp. 140-1; Re Burns, (1982) -
& If.C.8. 450 (Ont. H.C. ). See also. E.G. EWASCHUK, loc. ST
cit., n. 495, pp. 69-7/; Dale GI8SON, léc.cit., n. 567, , ;
pp. 500-2; H. Scott FAJRLEY loc.cit., n. 567, pp. 227-8.

570. A decfaraLory Judgement nay be an avar/ab!e renedy as RTINS
i well. See Re Southam I[nc. and the Queen (No. ), supra,
n. 508; R. v. S.8., supra, n. 517; Re Jamieson and the -
Queen, supra, n. 517; Quebec Association of Protestant
Schoo! Boards v. Atforney General -of Quebec (No. - -2),.
supra, n. 517, - . , . T : i
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573,

""fany_appeaf_ffom_fnterlocutqry rulings under sections

MhETheF’OF not,a Sfay of. proceed:ngs is an‘dﬁa:lab!éi:wri

'_ remedy. ls sub;ect to. controvérsy. See supra,-Part II,

Chapter !.; in Re: G:rouard -and -the Queen, supra, N 463

it wasiheld: that since’ an. evidentiary  error by.a Jjudge’.

“not an abuse of pr‘ocessA it was.not necessary to dec:de
'whether ‘the. !angudge ‘of "section 7. Of the Charter-is a’
statutory bas:s ‘For . the: abuse of process doctrine. - In -
Re Bruneau.and- the Queen, supra, n. RE3, -1t was noted
intobiter dicta regarding abuse of process, that the -
prrnc:piestof fundamental Jusfrce under the Charter may

. be cu!fed~fn ard tg deal with a.case. where those pr:nc:p!es
have been,overradden. In R V. Vermetteﬁupra n. Lsgsreenberg J,-
he/d That the accusgdrs r:ghts under- sections 7 and !I(d)
Tof fhe Charter. were-V1oiated as ‘a result of public. ‘comments

' nadezby\jhe Prenrer of Quebec respect:ng those involved

Sincthetrdal’ and acccrdrngiy,_proceed:ngs were stayed .
pursuant %o section . 2u( ). .See-also the fo!fow:ng cases
fq_whrch 4 stay ‘of: prbceedrngs was cons:dered as a- :

) Cnarrer remedy*.-ﬁj‘v.-CanerOh (1983) 70 C.C.C. (2d):

532, fAlta. Q. 8. ) Re " Burrows-and- the Queen, (1583) 70

RoRoienl (Ed) 527 - (Man. Q.8.); R. Bald:nei!;,'(f983)
70 CiC:Cu(2d) k7k (Ont: Prov. Ct. ) . v. Daigte; (!983)9
W C B. 47 (Que. S.C.); R..v Ba!derstonq,\s@pra, n. k96;
'Re Burnﬁ,‘supra,_ 5695 ”_'-v. Blackstock, (1982) 8 .C. B.
363 . (sask‘*Prov, Ct ), R.; Petahtegoose, - (!982) 8 W.C.8.
- 362 (0AT.- Prov. Ct ) R. Marauez (!982) 8 W.C.B. 33u

(+1an._ Co., te 5, Wffson,_(l982) 8 w c.s. 105 (Alta.

-

S

Séé“ﬁe'ﬁx?énd'SYééelffSuprﬁ;jn 5/3 -87.'

:,rhe French versron of. sectgon 2&(2) nay g:ve rise to a
dffferent :nferpreta‘fon. -,jm 5;‘. .

See.ﬁhe,remarks of Eberfe“J. in‘Pe—Ebtna and the Que€n, -
supra, n.“512 pp. 23=-4 and O'Drrsco!l J. in Re R. and
‘Sieagel, supra, .513, pp. -87=8; 95. See also R. v.
Ga!lant Supra, f.. 5!0- Peter W HOGG og.czt., n. 537,

P 68;,7E£G-.EWMSCHUK loc.cit., n. 495, p. 74; Dale
- TGIBSON,. Joc.cit., n.. 567, pp. 512137

Prerogative writs would be undvd!lab!e to challenge the.
grant or.refusaf of a remedy under section 2&, there being
noe Jurfsd:ctfonaf’:ssue.. See Govérnment of the Republ ic

~of Italy v RPiperno, . (1982) 66 C.C.C. (2d) | (S.C.C.);
Attorney:General for Quebec v. Cohen, (1979) &6 C.C.C. (2d)

.. 473 (8.C.C.); .Patterson_v. -The Queen, (/970) 2 C.C.C.

(2d) 227 ($.C.C.); Re Potma and the Queen, supra, n. 512;
Re Anson-and  the Queen, (1983)*1_0 C.C. (3d) 279 (B.C.S.C.);
" E£.G. EWASCHUK, loc.cit., n. 495, p. 70. .Furthermore,

powers of courts of ‘appeal are not expanded, therefore
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.; 575

T s7é.

. loc.cit., "756? PP 524-6.

'f1§£2£éyfhn 353; B L¢ ;¢

. ..Supka, m. 353 (Ont. Cra.)yies 123

Ja N
AP

29(!) or (2) would have to’ wa:t untrf a f:nal Judgenent

‘of conviction or acqurtta!.. S _ : o
See Peter . HOGG Q.cr%.,__. 53?; p. 67. - S

_See Rothman Ve The Queen, supra, n. 27, p. 7%, whebé
Lamer J.-stated, with respect to. ‘the effect of police.

3‘_conducf upon the admissibility of a confession: "There" -

rirst .must-be. a c!ear connection between the obtarn:ng
of. the stafenen; and the conduct!. . See Dale GIBSON

”QThzs'reason:ng nay deLern:ne the. adn:ssrb:/:fy for -

derivath Nve. ev;dence.. THis ™s assunfng sect:on 2u(2)

[\

'applfes to derivative evrdence although it does not

-d!SLiﬂQUISh it from primary.evidence as {n section

' 178.16(2) of the Criminal Code. I¥ section 24(2) is’
__jextended to apply. to. derrvagfve evidence, the remote-
tipess of such’ evidence from-the constitutional violation -

Wil >l ikely affect a. court's determination-of whether or

' - - jot the-administration  of Justice would be brought- ‘Into

disrepute. -See Pe;er /. *HOGG, op.cit., n.537, pp. &7-8;
See.alsoE. G. EWASCHUK,. Log. CIL-, . #95 p.‘SS. See

'_;AFBFICGH cases: crged :rfra, 617

:,Nogefthat it is- the QdﬂISSIGH of “the évidence, not the :
.obtdining of-it, that must bé sucn that it would bring the
'1adrrnrstratfon of Jus‘fce into drerpute, ‘although the
'Znanner or obuafn:ng evidence may cer;a:n!y af‘ecu‘ffs-
© admission” under section: 2#(2) - o

T C o . -

-Sugrd;Fb;-ssj, Po ATms = x T
e lld _22.j; o ; fji. ’

rd. re per Carawr:ght c.J. C.' See afso A. v.-JZLes,
(1979) 7 C.R. (3¢) I7 (Ont. Co.. . ) p. 27, where, in

- ruling sgagenents :nadr:sq:??e,_sorfhs, Co, Ct. J.
sfafed-‘__, - I T, N

] . . . - . . . . - . ]

- J‘_:s ‘my op:n:on thaf “the statement, was
SR obtained as d result ‘of conduct of which

. the, Crown- ought not to seék to. take _
_advantage.~ Nofw:thsfand:ng wnat was_ said
in A. ray ...,-zt is . my’ v:ew Lha¢
ey .
_ there estfs a d:scret:on to exclude ..
| eviderce otherwise.admissible which is.fo

S DY TSN T e

e kemada e
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587.
' 588.
589.
590.

591.

552,
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be exercised not only in exceptional
circumstances such as when the police have
racted without authority, but also in cases
where they have been guiity of trickery or = -
have misled someone or in other respects

have acted in a reprehens:b!e manner.

But see His Honour's subsequent decision-in R. v. Dinardo,

. (1981) 61 c.C.C. (2d) 52 (Ont. Co. Ct.) in wﬁfch James

was distinguished. ‘ K -

Supra, n. 509

(1972) 7 C.C.C. (2d-) 417 (S.C.C.); rev. (1971) % C.C.C.

(2d) 462 (Ont. C.A.). - .

(1975) 18 C.C.C. (2d) 65 (S.C.C.); "aff. (1973) 5 N.'S.R.
(2d) 73 ($.C.A.D.). Future situations which approximate

“those in Hogan and Brownridge must be considered in tight

of the interpretation of Yarrested" or "detdined" in -
Chromiak-v. The, Queen, (/980).49 C.C.C. (2d)- 257 (S.C.C.). .
See R. v. Altseimer, supra, n. 5!3; But.see R. v. Therens,
(1983) 70 C.C.C. (2d) 468 (Sask. Frov. C?.).' '

Supra, ne 586, p. BO.

ld., p. 8I.
Id., p. 72.
Id.,

p. 73.

. See André JODOU!N, Commentaire s&r Regina v. Wray, (1970)

I R.G.D. 390; A.F. SHEPPARD, Restr<icting the Discretion
to Exclude Admissiblée Evidence, (1971-72) 14 Cr.l.Q. 334;
D.l/. ROBERTS, The lLegacy of Regina v. Wray, (1972) 50
Can. Bar Rev. 19; Stanley A. COHEN, op.cit., n. 5, pp.
57-61. See also M.S. WEINBERG, The Judicial Discretion
to Exclude Relevant fvidence, (1975) 21 McGill L.J. I;
J.D. HEYDON, [lliegally Obtained Evidence (1) and (2),
(1973) Crim. L.R., 603, 690; Gianvilie WILLIAMS,

Joc.cit., n. L&,

See Quimet Committee, op.cit.,. n. 5'.pp. 72-5, although
this: report was released /5 months prior to the Supreme
Court of Canada decision in Wrav; Law Reform Commission

of Canada. The Exclusion of [llegally Obtained Evidence,

Study Paper, 1974, Ottawa, [nformation Canada, 18745, p. 29; .

Law Reform Commission of Canada, -Report on Evidence, .
Ottawa, Information Canada, 1975, pp. &6/-2 and section /5
oFf the proposed Evidence -Code, p. 22; ‘HMcDonald Commission
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584,

595.

596.

- O57..

598.

.599.

600.

607."

. 602. .

. 307.

Second Report, op.cit. n. 29, Vol. 2, pp. /036-1047,
1115-6 (Recommendation 283); Uniform Law Conference of

‘Canada, The Uniform Evidence Act 198/: A Basis for Uniform

Evidence Legislation, Report No. 37A, Edmonton, InstiXlte
of Law Research and Reform, 1982, p. 28 and secfion'ze of
the 4Act, p. 55. .D.C. McDONALD, Some Observations on the
Propocsed Uniform Evidence Act, (1982) 2& Cr. L.Q. 298
pp. 319=24. ' ' o

Criminal Law Amendment Act, [877, (1976-??) S5.C. ¢:53, s./0.

. sdran
Supra, n. 586, p. 80. See supra, p. 220. . fim
The words, "est susceptible de déconsidérer |"administra-

tion de la justice", of the French version is capable of
a broader interpretation. -

Supra, n. 27.
id., p. 38. : R - .

‘Id., p. 42, per Martiand. J.

1d., p. 59.

Id.,\pp._?igg.-' uﬁ‘ - "_.“; L -

Id.;-pp. 74=5, See Rochin v. People -af California, (f952)

342 U.S. 165 (U.5.S5.C.) p.. 172, where the United States

Supreme Court held that forcing upon the accused the use .

T of an emetic to remove narceotics from' . his stomach was

conduct that "shocks the conscience” and offends the due

‘process clause of the Fourteenth Amendment.

See for example R. v. Hynds, (1983) 70 C.C.C. (2d )+ 186 (Alta.”

Q.8.); AR. v.-Soaz, (1982) 16 t.V.R..59 (-8.C.8.C.}; R.-v.
MacIntyre, (1983) 65 C.C.C. (2d) 162 (Alta. Q.B.); R. v.

Collins, (1982) 8 w.C.8. 5C% (8:C. Co. Ct.}; R. v. Paulsen,

(1982) 8 W.C.8. 223 {(B.C. .Co. Ct.);-.A. v. Tonigrelli,
supra, n. 5/1; R. v. Burton, (1983} S Iv.C.B8.. 5 (NFlid.
Prov. Ct.)};- R. v. Therens, supra, n. 586; "RJev. Steube,
(1982} 7 ¥#.C.8. 36% (Ont. Distr. Ct.);y R. v. Esau, (1582)

8 .C.8. 284 (Man. Prov. Ct.); R.'v. Shea, (1982) 7 W.C.8.

appl ication by some courts of Lamer J.'s "shock test" and-
further, that illegality and unconstitutionality are not
necessarily Synonymous. - - T

>

.

365 (Ont.> Prov. Ct.). The above decisions demonstrate the " _'”
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603, For a more comprehensive qﬁScussibn of these factors,

' ) see Dale GIBSON, loc.cit., n. 567, pp. 516-2%. - See also
Peter W. HOGG, Op.cit:, n. 537, p.-67; E.G. EWASCHUK,
loc.cit., n. 495, pp. 78-9;. . Réthman v. The Queen, supra, .
n. 27, p. 7%; R. v. Samson (No. 7), (1982) 37 O.R. (20}
/237 (Co. Ct.), pp. 251-2; and see the studies referred .
to, supra, n. 592, S | . L

S04, It would appear that the.Crown could appeal the exclusion
‘. of evidence in-.view of the compelling nature of the
~exclusion and since admissibility of evidence is con-
Sidered to be a.question of law, R. v. Simpson, (1977) 35
C.C.C. (2d) 337 (Ont: .C.4.). For their limited purpose,

- applications under sections 2u4(1) and (2) are subject to
different rules than those governing the proceedings-in
which they. arise. It is -reasonable to assume that since. .
there must be an application, the burden of proor Iies on’
the applicant to estab!ish his claim. Section 2&(2) is

- more explicit in.its wording, e.g. concludes, established,
than section 2u(1) and supports this view. "Establ ished"
has been judicially interpreted to denote that the burden
may. be dischérged on a preponderance of evideéence. See
R...v." Appléby,” (I1S71) 3 c.C.C. (2d) 354 (S.C.C.J0;- R. v.
Sogz, supra, n. 602, pp. 6/-2. This is consistent with
the fact that section 24 js used for civil as well as "
criminal remedies. Since under section 24 1), the court

. must Be of the v

_ few that & guaranteed rFight or freedom of
the applicant is infringed or denied, it would be consis-—
tent 'for.the onus to be placed on the applicant under this
. Ssubsection as well, particularly when one considers that the
~potential .remedies may be .more damaging than under section
- 24(2). For the same ‘reason, it would be [llogical to impose.
any lesser burden on the applicant under .section 24(1) than -
- exists under section 24(2). See E.G. EWASCHUK, loc.cit.,”
T on. ¥95,0 p. 73; Re Federal Republic of Germany and Rauca,

. Supra, n. 516, pp. 427-8; FRe Jamieson and the Queen, supra,
n. 517, pp. %35-8;  R. v. iilson, supra, n. 570. - Appli-
cations under section 24 are available only in the event
of an infringement or dénial of Charter rights or free-
doms which, in turn, are subject to reasonatlie [imits in
virtue of section /. An interesting question arises as’
to whether proof of the lack or unreasonableness of such
- limits is part of the applicant’s burden of proof or
whether,once the breach is proved, the burden shifts to the
‘Crown- to demonstrate the existence of such Jdimits and then
to” justify them. as reasonable. The predominant view would
‘place this burden on the Crown. See Re Federal Republic of
Germany and Rauca, supra, n. 516, pp. 427-8; Re .Jamieson
rand the Queen, supra, n. 517, p. 436; Quebec. Association of - .
. Protestant School! Boards v. Attorney General of Quebec {(No.2),
supra, n. 517, pp. 57-9; R. v. S.8., supra, n. 5/7, p. 79;

- Re Southam Inc. and the Queen (No. 1), supra, n. 508, p. '
263; . Re Cadeddu, supra, n. 55C; ﬂf.v; W., supra, n. 517,
p.-276; R. w. Holman, supra, n. 510, p. 3%4; Herbert MARX,




.309. . ) S

loc.zit., n. SIZ, pp. 68=70; Neil FINKELSTEIN, {oc.cit. - ..
‘n. 510, pp. 267, 273, 284. For an analysis of a legal as .
opposed to an ev:denf:ary burden -of proof, see PHIFSON on =~
Ev:dence,‘Op cit., -h. 282, par. S$i=-102, INO, pp. 36-83;, -
L6=7; .Peter Kv MCWILLIAMS, op.cit., n. 460, pp. 391-3;

£. G. EVASCHUK _loc.cit., n. 495, pp. 60, 7I1-2.

-

 ‘505---§uera{ n 27, pp. 74=5. See supra, p. 228. . R o
606.- Supra, n.. 353,

‘607. In affirming~a conviction in R. v. Letendre, (1976) 25 ' ' T
: ‘Cc.C.C. (2d) 180 (Man. C.A.), Chief Justice Freedman ruled -’ -
- that in his view the police acted contrary to section .
2(c)ii) of the Canadian Bill of Rights, however with’™’ .
~ 'respect to the effe¢f of‘tﬁe breach, he added,. at p. [183:

o Let me say at once that [ reject the . . o )
- - - rmotion that anv such breach must resuft. . ‘
S . in thé exclusion of -a ‘statehent sub- . R f
“sequently obfarned fron an’ accused.,' L : .
‘Rejection is ‘not an automatic conse- N R TR
quence of & bréach. Whethér an accused's i
statement to the .police.will be admitted -
_or rejected will dapend in the last
analysis on -whether it waszo!untary or
not. - fm the inquiry on the jissue of
voluntariness police delay in fac:lrgat:ng
access to a~lawyec_w{lr be a factor .to be
. considered, sometimes. indeed a decisive
“factor. The facts of “the partrcu/ar case‘
w:!! defern:ne Lhe resu!L.

~ -
-

. See'a?so,'ﬁ, V. Dfnardo, suprah_nh‘583' IRJIV. Chow, - - ' o
(1979) 43 C.C.C.- (2d) 215 (B.C.C.A.); £&. v, thynott, j
(1976) 27 C.C.C. (2d) 321 (N.S.S.C.A:D.);  R. v. Deleo, = . _ °°

L (1972) I8 C.R.N.S. 261 (Ont. Co. Ct:); O’Connor v._The ]
Queen, (/566) 48 C,R, 270 (S.C.C.); R. v. Stéeves, (196%4),.
42 C.R. 234 (N.5.8.C.A.D.); R. v. Emefe; (1S40) 74 C.C.C..
76 (Sask. C.4A.); :R. yﬂ‘Uhite,V{!908) 15 C'c.c.ﬂao.(onf.'c.A.). :

. 608. In R. v. HcCorkell cited im Notés and Comments (/964-65)

7 Cr. L.Q. 395 (Ont. H.C.),p. 396, former Chief Justice .
-Gale, in considering a breach cf sectron 2(c)(f;) oFr ¢he“
-Canad;an B/i! of chhts, stated:

.Sfrrctly‘speaking,‘f concede that these
statements- were probably voluntary on his

- part within the meaning of that word under-
the authorities. - However, in my/&ffg}etron
[ am not going to allow them to be admitted..

as part orf the trial, bei:ev;ng as 1 do “that
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v the sanct}ty'of the relationship between:
a solicitor and "his client—is not to'be -
Tightly frittered away and: ought ‘not to .. .
be violated, even though innocentiy as =
in this case. N *r=- ; . ot

IR

In. Turgeon voRL (-1981) 20 C.R. (Bd) 269 (Que. C.A. );

leave to appeal to $.C.C. granted, March 16, 1981, the

Quebec Courf of Appeal also ruled’ :nadnvss:b!e a stakenent
‘made aftér a denial of the accused's right to counsel . Lo
aconfrary to section 2(c)(:f) of the-Canadien Bill of Rrahts,_j.
" Dubé J.A. holding that it would be practically impossible
‘for the. statement to be’ Free and voluntary. Dubé J.A.
JconSfdered the question. of illegally- obta:ned evidence

‘at o. 284=6. - See a!so R, v James, supra{ Ne 583 which
was,  however, drskfngurshed in a later case,” R.'v. Dinardo, .
_ suora,_n.f583 by the same Judge, - arriving‘at an ~opposite

- result See also.R. v. Wright, (1980) 4 i.C.B. .78 (Ont.
Co: Ct. J; ‘R. v. Balleaeer, (!969) '3 C.C.C. 353 (Man. C. AL );
R. ‘Hcleod, (1968-69) 5 C.R.N.S. 10l (Ont, C./A.); R. v.

_: GOS.

610.

“ﬁcLean, (1957) [26 C.C.C. 395 (B.C.S.C. )i . Fred KAUFMAN,
. The Admissibility of Confessrons, 3rd ed., Toronto, ‘The

obtained evidence, without settrng rts precise Iimits.

Carswe!ﬁ~Compdhy Limited, 1979, pp. 177, 235-5;.} From the

‘above, It becomes clear that.in the redim o;‘confessions, o

courts have. exciuded con;ess:ons due 'to - fl!egaif¢res in

;Lhefr cbtention, not necessarriy affecting . vofunLarfncss

ufghou; expressly recogn:zfng any inherent discretion to. do

'so, bu; undér the pregexu of the . volunaary confesgionvryle.

) See Sugra ParL'!; Chapger N chever, ;n'fhe.recenr'éﬁse

of R. wv. Sana, supra, n. 21!, the House of “lLords confirmed-
the existence oF.a narrow drscret:on to-exclude unfairly .

ihat the judge at Lhe fr:al is concerned
with is not how the evidence Sought to be | .
adduced by the prosecution has been obtained .
- but with how it is used by the. prosecution.
- at the trial. : ' '

Supra, n. 27.

. Subsequent to Rothman, .Landry J. of. the Quebec Superior

Court, -in 'R. v. :Clot, (1982) 27 C.R. (3d) 324, 342, 3uu

(Que. S.C. ), had to determine, rnfer alia, the adn:ss:brﬂity:'

of statements made by an accused, Firstly to two pblfce”
officers impersonating a psychiatrist and a priest at a
police station dafter a court remanded the accused for

"medica!“observatjon and again, the next day, to two other

In‘R. v. Sana, supra, n. 21! .- 1230 Lord Diplock stated:



613,

61k,

515.

616.

61T .

L300,

po!:ce officers. In ruling the statenents inadmissible,

-Landry J. referred to the judgements of Lamer and Estey

. "JJ. in Rothman. He expressed his concern for: the integrity

.. - of the judicial system and for individual r:ghts as. fo!!ous
Coat p. 34l <o - . .

~ .

Comne la tor?ure autrefois.a pu amener

les tribunaux & établir des régles
dlacdmissibilité des déclarations extra-
judiciaires, il apparait que des situa-

tions comme celjes décrites ici peuvent.
constituer une invitation pour les

tribunaux & contréler leurs’ propres pro-'
cedures en adeoptant [es regles necessa:res

& la protection de I!'intégrité du systeme
JudlClaIFe et des drorts Ffondamentaux du 4 i
‘CJLoyen. . ‘

For a*review~oL Amer ican constitutional history, see -
Joseph STORY, Commentaries on the ‘Constitution of the
United States, Lth ed.; Thomas M. Coaley, (ed), Vol. I
‘and 11, Boston, Little, Brown and Company 1873; Edward
DUMBAULD, The Constitution of the United States, Norman,
Qklahoma, University of Oklaghoma Press, .1964; Alfred
H..KELLY, Ifinfred A. HARBISON, The American Constitution:
its Oricins and-Development, 4(h-ed.,,Neq York, /.M.

- Norton & Company,j!nc., /970.

See Mapp v. Ohio, (1963) 367 U.S., 643 (U.S.S.C. ).

Si!vertnorne Luhber Cec.. Inc. v.-Un:Led Stages,.(JQEO)ﬂ
251 U.5. 385 (U.S.S.C.L P l83 per Ho{mes Je

See Bovd v. United .States, (1886) 116 U~sS.- 616 (U.S.S.C.7).
In leeks v. United States, {(19/4) 232 U.S. 383 (U.5.5.C. J,
the remedy was restricted.to federal courts whereas in
Mapp v. Ohio, supra, n. Gl&, the Supreme Court extended

“the exclusionary rule %o pFOSCCULIOHS in state courts,

giving effect to the due process clause of the Fourteenth

"Amendment. See also [iranda v. State of Arizona, (1966)

384 U.S. 436 (U.S.S.C. ).

-See Silverthorne Lumber Co., ‘inc. v. United States,.

- supra, n. 615.. Secondary or derivative evidence is not.
<~au¢onat1cal!y Suppressed bug is sub ject-to EXCGPLIOHG/
“rules for.admitting such’ ev:dence. . See Wong Sun v. . . :

. United States, (19G63) 371 U.S. 471 (U.S.S.C.); Alderman v.
United States, (156%9) 3%4-U.S. (65 (U.5.5.C.); United

States v. Ceccolini, (1S78) &35 u.S. 268 (U.5.8.C. );

- Brown'v. [liinois, {(1975) 422 U.S. 590 (U.S5.5.C.);

Bynum.v. United States, (1960) 274 F (2d¢) 767 (D.C. Circ.

C.4.). ~See also E.G. EWASCHUK, loc.cit., n. 495, pp. 84-5.

-
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IS,

620.

621,

c22.

625,

624..
' C.A. ).

" 625.

'626.

627,

628,

supra, n.-586, pp._so;l.

. .32,

Peopie V. Defore, (!926) fSO N.E. 585 (N.Y C. A s p. 588

-per Cardozo J.

!d.’- p.“587'.k “’ ) '.-: .,“. D oo - . ,‘ - ?\I

Sée Stone v. Powell, . (1976) 428.U.S. 465 (U.S.S.C. ) o 4SO,

per Powell J. - - See also Rakas v. Illinois, (]9?8) 43?

UL S. 123 (u 'S.8.C. ), p._137 per, Rehnqu:st e

B u; Leatham; ({86/) 8. Cox C.C. 498 (Eng. Q. 5. ) P so;

per. Cromptan J« Buf see R. v.. Sanc,‘supra, n. 21

“Seé'Uhfréd‘S%atéé v. Payner, Suprda, n. 166; Wong Sun v.
. Uhited States, .supra, n.&6M7- Alderman v. United States,
~Supra, n. 6/7; Rakas v. {flinois, supra, n.--620; Elast

v. -Cohen, (1968) 392..U.5. &3 (U.S S.C. )

See Chapman v.. Ca!rfornra, (f967) 386 U.S. 18 (U.5.5.C.);
United States v. Wade, (1967) 388.U.5..218 (U.S.S.C.J;

“WMilton v. Waihwright, (.1972) 407.U.S. 371 (U.S.S.C.);
.-Chanbefs Ve Maﬁonev, (1970) 399 U.S. ua ru.s S.c. )'

Un:fed Snates v. VV!IJams, (1980) 622, F (°d) 830 (SLh C:rc.

'fbjd.-

rfd-;ip;-846;~Pér Gee and'Vabce{ CTrc, JJ;“

See Elkins .v.. United States, sapra,-n. 83, p. 217, per

- Stewart J.; -United ‘States v. Caldndra, (1974) %/4& U.S.

338 (U.5.S.C.), pp. 387-53, per Powell J.; Terry v.

State of ‘Ohio, (1968) 392 U.S. J'(u.s,s.c.) pp. 12, 28-9,
- per Warren C.dJd.; "Stene v. Powell, supra, n. &0, Judgenents
- of Powell J.. and Burger C.J.; Mapp v. Ohio, supra, n. 6l4,

p. 656, per Clark J.; United States v. Peltier, (1575}
L2z Uy.S. 531 (U.S.S5.C.'), Jjudgements of Rehnquist J. for
the Court and 8rennan J. dissenting. See also the remarks
of Laskin J., as hé-then was,- in Hogan. v. The Queen,

. This deterrent effect would not extend to police activities

unrelated. to acqa:r:ng evidence where the object -of the
chal lenged action is maintenance of order an ot prosecu-
tion for crime. The exclusionary ru!ewou!d?\Bgﬁféresu!r,
be diluted. See Terry v. State of Ohio, supra, T 627

pp. 13=1%, per Warren C.J.;  Dallin H. 0AKS, Studying the
Exclusionary Rule -in Search and Seizure, (1969 70) 37 #. of

Chicago L.R. 665, pp. 720-4%. Furthernore, it has been

suggested that police officers might . fabr/cate testimony to
comply with constitutional rgqu:renents and thereby circum-
vent the exclusionary rule. See Miranda v. State of Arizona,




G2, .

632,
’ ‘constitutional law, see lMorgentaler v. The Queen, supra, n.

633.

834,

Quest for Balance, Chicago, Aldine Publishing Company,
1969, - p. 99; Dallin QAKS, supra; Charles Atan WRIGHT,.

‘exclusionary rule, see-Claucde R. SOWLE, (ed), Part II,

. suprd, pp. 75-128; Law Reform Commission of Canada,

_3k7-9.

L3t3. T o

‘Supra, n. 6&6;‘pp. 505, 5!6 per Harlan JL drssentrng,,

Dallin'H., QAKS, supra, p. 708. : - The exclusionary . -

rule has been subject fo_much.qohtroversy.'AFor.a critique

of ‘the ‘effectiveness of the rule, see Bivens v. Six
Unknown Named Acents of Federal Bureau. of Narcorrcs, L R
supra, n. &4, per‘Surger C.J. dissenting; Stone v. Powell, B .
supra, n. 620; Frank J. McGARR, The. Exclusionary Rule: S
Ap 111 Conceived and lneffective Remedv in Claude R. .
Sol/LE, (ed)}, Police Power and Individual Freedom: _The . °

ust *he Criminal Go Free if.the Constable Slunders?
(1871=72) 50 Texas L.R. 736. -Far comparative views of the

T O

The Exclusionary Rule Regarding fllecal!v Seized Evidence,

T

The Exclusicon of I[llegellv Obtained Evidence, op.cit., n. .
592, pp. 15-17; Glanville YILLIAMS, loc.cit., n. 4%, pp. '

- o

- . o P - ;

Elkins v. United States,. supra, n. 83, p. 222, 'per Stewart J. -

See Terrv v. State of Qnig, n. 627, pp. IZ—JS-pér iYarren S

S C.J.; Weeks v. United States, supra, n. 616, pp. 395-u4 per

Day J.; .HMapo v. Qhic,. supra, ' n. 61k, pp. 659-60 per BERTR
Cilark J.; .Stone v. Powell, supra, n. 620, pp. Lsu 5 per

CPowell J.; QOlmstead -v. United. States, .supra, "85, p.; k83-.

per Brandeis J. dis¥enting and pp. 469-7[ per Ho!nes J. -
dissenting; I'United States v. Peltier, supra, n. 627, judge- E
ments of Rehnquist J. for the Court and Brennan J. dissent-. . |
ing; United States v. Calandra, supra, n. 627, pp. 356=67,

. per Brennan J. dissenting.’

A

Sugra, h. 27.

Vith respect to the [imited impact in Canada, of Amerjcan

kG?,.p.'QSQ, per Laskin C.J.C. (dissenting judgement);

- R. Gardiner, (1982) 68 C3C.C. (2d) 477 (S.C.C. ),pp.,5f2 3

cer chkson d.,,.H. V. Saxe!! - (1981) 59 c.c.C. (2d) 176
{Cnt. C.A.), p. !88;.per,Weafher$¢on J.A.; R. v. Smythe, .
supra, n. 75, (Ont. H.C.), pp. 112-13, per Wells C. Je;
Levitz v. ARyan, (1973) 9 C.C.C. (2d) 82 (Ont. C.A.),

p. 186~7, per Arnup J.A.; AR. v. Prov. Ct. JJ., Ex'Parfe
Nevin, ({97!} 2 Cc.C.C. (2d) 69 (Crt. C.A. ), pp. 474=-5,
per Jessup J.A... .

See supra, Part [[, Chapter I -and n. 570.

~

See £.G.. EWASCHUK, loc.cit., n. 495, p. 73.
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- . tors referred to have been police officers or their: agents,
f. €. :nformers, agents provocateurs, etc. Other persons

636,

637.

. G638..

.3k,
In Ahis: analysis of entrapnenf'ahd'fhe Chafféé,'thetinstiga—

with no re!at:on to the poi:ce or the authorities may,

a srn;!ar manner, engage. in. entrapnent. "Although the
application_ of the principies of. fundamentadl Justrce, in
depriving. individuals of certain r:ghts, seens' to he

resfr:cted to state action and further, limitations on r:ghts '
are those .inposed by the srate, the fact of a prosecution

. subsequent to activities by such a. Miay" entrapper could’be
taken to signify state ratification of unauthorized entrap-

ment. . Be that as it may,vthe. remoteness -of the state from

_the, instigation and the. removal of the entrapper fron po!:Ce

er progecu;or:a/ functions, would. un!rke!y be -deemed to
bring the adninistraffon'oa Justfce into. d:srepute.

-Argunents raising the gifrerent treagnent of an accused

according to the status of the entrapper have been rejec-

- ted in the United States. See sugra,'p.'uo? See also Dale

GIBSON, [oc. crf., n. 56? pp. Si5-16.

See the Judgenents or Laner and Esgey Jd. in Rothman v.
The Queen, supra,‘n. 27, - T ‘ .

Suora, . 27,-ppf 7u4-5.

in'Edwards v.Attorqev-Generﬁl for:Canada,‘f?93OJ h;c;-IE#

(P.C. }, ps 136, Lord Sankey, in regard to the interpreta-
- tion of the British North America Act and the eligibitity
of women I[n the senate, stated:. = ‘ -

The British North America Act planted

) in Canada a living tree capable of

. . growth and expansion within its natural .

T limits. The object of the Act was to
grant a . Constitution to Canadd..... .
Their Lordships do not conceive it to
be the duty of this Board - |t is
certainly not their desire - to cut down
the. provisions of the Act by a narrow and -

“technical construction, but rather. to

give it a large and !iberal interpreta-
tion .... = ' C '

See alsoc Attorneyv General For Ontario v. Attorney General

rfor Canéda;\(!Q#?} A.C. 127 (P.C. Jp. 15%, where, in

considering the interpretation of the British North
America Act, in view of legisiation making the Supreme

"Qourf of Canada .the ultimate appeal court for Canada,

Lerd Jowitt, L.C. stated:
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It is, as their Lordsn:ps th:nk “irrelevant
that the question .is one that might have
. seemed.unreal at the date of the British
North America Act. To such an ‘organic
statute the. flexible interpretation.must
be g;ven which chang:ng c:rcunstances '
.requrre, oo

-See also Quebec Association of Protestant School Boards
. v. Attorney General of Quebec (No. 2}, -supra, n. 5!7, pp.
" 54-7; R. v. Vermette, supra, n. 464, pp. lL48=9; R. v.

S.8., supra, nh. 517, p. 79; "Ddle-GIBSQN, Interpretation

- of the Canadian Charter of Rights and Freedoms: Some

General Consideratiorns in lfalter S. TARNOPOLSKY, Gérald

A. BEAUDCIN, (ed), ep.cit., n. 50/, p. 25. But note the
. Following.cautionary remarks of Zuber J.A. in R. v. :

‘ ‘Aftserner,fsupra, n. 5123, p. 13

639,

s40.

61,

G642,

643,

Sk,

.In view of the nunber of cases in Ontario’
trial courts in which Charter provisions -
aré being argued, and especially in view
of 'some of the bizarre and colourful argu-
ments being advanced, it -may be appropriate
to observe that the Charter does ‘not intend ..
‘a transformation of ourlegal system or the
paralysis ¢f lav enforcement.. Extravagant
interpretations can only trivialize and
diminish respect for -the Charter which is
a part of the supreme law of this country.

See also Re R. and Siecel!, supra, n. 513, p. 95; ARe
Potma and the Queen, supra, n. 512, pp. L27-8.

The power to grant conditional or absolute discharges is
limited by the terms of section 662.1(1) of the Cr:m:na!

Code. For exanple, this sentencing alternative is
unavailabie in the case of offences for which a minimum.
punishment is prescribed by law or offences punishable
by imprisonment for |4 years or for life. This provision
would therefore exclude. d:scharges in many drug cases.

Suora, n. 353.

Supra, n. 27.

Supra,. n. 373. .

Ibid.

'See Roger PARK, loc.cit., n. 36, p. 267; Ben A. HARDY,
loc.cit., n. 17, pp. 188-90. o

. ————Ta
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646;1
su7.

48,

649,

650.

&651.

| .316. ..
Supra, n. 373.

" Qp.cit., n.' 5, pp. 75-6.

C Id., pp. 79-80. .

Second Report, dg.cit.,-n.?é§, Vol. é;“p;.[05f.
Id., p. 1052, - a

L 1d-, pp. 1053, 1il6, (Recommendatfon 283 -

'Second_Repért; oé.é?f., n. 29, Vol. 2, pp;'!OSB,

(Recommendation 285).
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