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o : ABSTRACT

The crime of parentél-éhild abduction has evolved from
the emotional gazards of family breakdown beforé,.during and
after the divorce process, together with the negative
'repercussions’ ‘resulting from lawé and judiciall.praqtices
relating.to'divorce and child custédy determinations. In
recent years, the abduction df‘éhildren by their parent§ has

grown to be recognized as a serious probfem both nationwide

and interﬁationally.

%

~

e lThe' present research is a qualitative study of tKQ\
Cénadian‘situation, which iqvestigateszthe structural condi-
'tions-that‘encourége parents to take the law’ into their own
| hapds,; and the specific factors which play a role in

’

motivating parents tp cgmmit child abduction. It explores
the nature and dimensioné_ of this family crime, and thg‘
exéeﬁt of the problem; ‘It examines fhe development ~ and
implemen;atioﬁ of the criminal and civil laws pertai;ing to
the crime, and their @mplications in respect of Canada's
domestic and:internationgl éituation. Federal and provin-
_cial actions to enact legislations have deriveq.essentially- :
from the incréasiné crime incidence, coupled with the
iﬁeffective state of laws to deal with the problem.

-There is an apparent scarcity of Canadian data on child

abduction by a parént, particularly with reggrd to the

extent and the nature of the crime--in terms of descriptive



information ‘reje;ring to important_ relationships between

crime'variqbles and social characterigtiés. The research
methodq}ogxwﬁn the presqntﬂstudf compri;ed several ;ipes of
 data sburqéé.. The legal literature, and- government statﬁtes-
and documents were significant sources of infdrﬁatiob
concerning " the 'relatioﬁships .between :child abduétign‘ and
civil “and criminal rlawsl ' Inéérviews, .case 'qnaiy§es,

interpretation of the literature and media data were  equally

S
.
LI
-

pertinent to the knowledge of pétterns  in ‘parental—child

abductions. !

-

The main ffhdings reveal that both 'civil and criminél
remedies are esseritial, in order to combat this p;evalent
crime. In Canada':’lappropriate civil and crimina} me;sures
have only recently beep impleﬁented. ‘The most promising
statutes are those hié% are child-oriented, recognizing
that the' children aré the primaff viétims, in need of
protection. Canada has taken impdrtant; sﬁeps toward the

advancement of the rights of children who are abducted by

their mothers or fathexs.

The author argues for the development and-improvement

v . . . : .
of preventive measures and the. cultivation of curative
measures, It is clearly indicated that further empirical

research is needed to investigate the varying d%rensions

relating to'parental-child abduction. ' . . ¢
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CHAPTER ONE
P
- INTRODUCTION

L ~
Most parents hold their children dear to the heart.

. Some parents hold their children hostage. _The-abduction of-
childrern- by their parents has prompted heightened public and

professional concerns over the last several decades in

Canada, .as well as .in other countries all over the world,

Many of these natipns; inclddiqg Canada, have responded to

the problem by 'impleménting and' modifying both civil ,and
criminal laws, intended for the cirtailment and deterrence

of this activ}ty.' The time-is ripe for the investigation of \

-

this serious .family g;ime' in contemporary society. ‘The
- fun;;mentél'purpos€ of this freliminarf study is to préseﬁt
an‘overall picture of the nature of pa;ental-child abduc-
tions in respect of the Canadian situ;tion, within its

socio-legal and cultural contexts.

- b »

-, . -
A

pefining the Problem

The qigins of the_ word "kidnapping" derive from the’
act of stealing a child; the term ﬁkidngppin@"y however, is
- not defined in the Canadian Criminal Code, and Canadian ¢

- courts have not been called upon to give a definition. Yet,



10.

P
~

it has ldng.béen'én'offence in common law, defined as the
forcible abduction or false imprisonment of a man, woman or
child from their country. Howeveg,_mode}é Canadian law has
established .that the hoétagé does npt have t; be taken out
df éhe‘co;htfy in order to constitute the crime of "kidnap-
ping (qugttf 1978:479). VHistorLCally, the tefm *kidnap-
ping”™ has beeﬁ accorded to variofis types of unlawful acts,
ranging from manstealing; under colonial law, to the cﬁrrent
practice of divorced pdrents taking children from tﬁellawful

custody of the other parent (Alix, 1978:xvi).

' While kidnapping is primarily an offence involviné'the

taking or detention of a person against his¢ will, the -

~sepﬁ£§tq crime‘of abduction is concerﬂeg with the specific
iﬁfent.ﬁf deprfbing a parent of lawful custody,- taking the
child withdutuauthority, regardless of wﬁether or not the
cﬁj}drhas consented. Thus, the term "abduction" is legally
more appropriate in reference to the act of a parent taking
or aeiaining a child from the cuystodial parent.: Yet,
although."abduction“ is the proper‘legél term, "child steal-
ing", ”parenpal kidnapping", "child theft", "domestic rela-
tions kidnapping”, "child snatching" and "civil kidnaéping",
are commow ;asels emplbyed to refer to the wronéful removal

or retention of & child by a parent from the other parent,



.
.

in violation of a custody decree, or of an agreement, in

N »

fact.l

It would appear that deSpité pa;ental @léimé.. the
abduction of children is not a .heroic, desperate actr of
love: and seldom in éhe children's true best interests; but
rather, one that is péténtially deftructiéelfor the children
and oné which also hastens the disintggrafion of. family

-

cohesion.” ' , ~

Data Sources

The method of study had to be suitable for an'exélofa—
tbqy research of a 'relative1§ unstudied -phenomenon in
Canadian society. The l§ck of statistical data, and of
adequate; §ubstantive information relating to the nature of
parental-child abductions, required an attempt to tap

various relevant sources which could contribute to the task

-

of describindﬁand ahalyzing the Canadian situation.

The Literature‘
The existing Canadian literature on child.abduction by.
‘ . n .

parents is exiguous in comparison, to "the available litera-

ture in the United States. - Therefore, it was necessary to

1 While the term "abduction"™ 1is referred to - most

frequently in the text, reference is also made to these
interchangeable terms. -
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employ ;elévaht Ahefican sou:ceé.; ‘However, both - Canadian
apd Americah_infpfmation,relating to this problem is predom-
‘-finahtly ”qffltﬁef-leggl naFure: _éhus, the use o0f magazine
qfticles.éna-hewspapet data, par;icplarly’in Canada, were L
impo:tént'ihformation_sources, speci%ically in reference to

case history _méteriél for Chapter Four: The Nature and
Ex:ent‘of Parental-Child.Abduction.u Albeit, certain méthdds
'iof'sociél research cannot employ mass media_sourcés because

of - suspect reliability‘ and validity; nevertheless, it is

evident that newspapers are a major bank for detailed infor-
] * i

mation about crime.

-, It is apparent that the mass media, particularly the

F
-

neﬁspapérs inlcipada, have played an important ;olé in thé
developmént of‘tﬁe public's conception of tﬁe se;iousness of
parental-child abductions. The scarcity of factual
information indicaﬁed that the use of media data would be a ..

necegéary'tool of investigation for this particular crime

phenomenon. e

‘. R .
Interviews . ' : -

Four ;engthy ‘interviews, with selected experts, were

conducted to gain knowledge and specific information’

concerning ' Canadian policies with regard to international

child abductions{ and pertaining to local law enforcement
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stféfegies} ;nd; fdr].da;f/ on t?é' deﬁographic profiles of
offenders and Qictims.

Micheline Langlois, a'_lawyer in the division of
Constitutional and Ihternational Law, at theiDepartment of
Justice, provided fruitful infprmation rq}atihg to current
légal developments and to generai social issues concerning
the international dimensions of paréntal—chifd abduction,
The information gathered in th;e interview co&t;ibuted to
Chapter Five: International Child Abduction.BylA Parent:
The Canadian Approach. )

Howérd ‘Issac, a legal advisor for the Private and
International Law Section, - at the _bepartment of External
Affairs, made a major contribution tb Chapter Five, by
sﬁpplyihg vital ?ieces of informatian on the policies of the
Canadian government toward dealing with international child
;abductions, recent legal developments,- the nature of the

. -

. of fenders, bictihs, and the crime situation.
John McComby., an‘inspector in the Morality Division of
~ the Szﬁawa Police Department,‘oﬁtawa, was'very‘helpful‘in
providing some importang insights dn the police fesponse in
L .
child abduction cases invdlving parents, which contributed

to Chapter Three: The Criminal Law Relating to Child

Abduction By Parents.
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£
Dr. John Diﬁock, a .pSychiétrist and Director of the
family Court Clinic, Royal Ottawa Hospital, Ottawa, contfif
buted to Chapter Four'by supplying valuablé information oﬁ

the profiles of offenders and children as victims.

Case Analyses

Four limited studies were conducted and analyzed for
Chapter Four: TQ Nature and Extent oOf Parental-chil_d
Abduction.

A study of fifteen adult divorce, custbdy and access
assessment forms performea at the Family Court Clinic, Royal
ottagé Hospital, included abduction cases? derived from a
previous study conducted by the clinic, of the first eighty
divorce, custody and access assessments performed betweed_
1976 and 1980; the clinic's study analyzed demographic
characteristics of the adults involved. The assessments
were done either on a voluntary basis, where a client was
referred by a lawyer, or by a court order or referral by a
court'judgé. The fifteen cases recorded a history of abduc-
tion} defined by the clinic as the "removal of the child
from the custodial parent without that parentis permission,

for a period longer than 24 hours.” The abductions took

2 In actuality, there were seventeen possible cases, but
data concerning the status of the abductors and victims

were missing from two cases.
4
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place pridr to, during and after initial péychiatric assess-
ments.3 Fourteen &ases occurred between 1978 and 1980, l.aut
one additional case, which occurred in 1981, waé\eiipfhha;-
yzed. Each casé consisted of two adult assessment forms for
both parents. The variables selected for inﬁestigation
were: place of birth, race, number of children, age, sex,
and custodial status. _ v

Six child assessment forms on divorce and custody,
performed at the Family Cour; Clinic begyeen 1979 and 1981
were aralyzed separately from the adult assessment gases.
Altheugh in some cases the children wensjfrfm the same.famir
lies which were scrutinfzed in the adult study, they were

considered independently.  The cases were also referred

either by lawyers or by a court judge. The information on

»

these six cases was derived from child custody forms for a
child (chilq;gn), recording a‘11ist6ry of abduction. 'The
variables'selected-for analysis were: age, length of cus-
tody arrapgement, custodial paren£, 1engtp of abduction, and
the circumstancés cancerning the children's return,
Moreover, a. study was cénducted of'eight-ﬁolice files

from the Ottawa Police Department.4 Only when amendments

h B

It is interesting that ‘a greater number of abductions
occurred after the initial assessment.

4 Although there were twelve possible files under the
cl*ssification.of child abduction by a parent, four
were not ‘acceptable for analysis because they turned
out to be false alarms, mistaken reports, or the child
was returned shortly after the report was filed.
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were made to Section ééo‘of;the Criminal Code in 1983, the
department re-classified tﬁe filihg system,.in order to
create a se%arate category for parental-child ‘abduction
cases. Prior to'tgése changes, such casesswere filed under
the umbrella term of 'kidnappiqg“: thus, filﬁs could only be
obtained for 1983, because of ﬂifffculties to locaEe cases
from previous yeafs.. Two cases, however, were accessible
from 1980 and 1981, respectively. The variables selected
for analysis werg: age, sex, custodial parent, offender,
number of children, location, time, day, season, status of
;ustody decrees, criminal chargés, case disposition, and
circumstances preceding the abduction, .

Nineteen trial cases found for the offence' of child
abduction, were collected from® the Canadian Abridgement
Indexes, ranging from 1902 up until 1982.3 The variables
. selected for analysis were: sex, custodial parent, offender
status, trial decision, gnd’appeal decision,.

The;é are clear methodological weaknesses inherent in
the small sample sizes of the four case analyses.. However,
the essential purpose'of these studies is only to provide
eviaence and support to the general state of paréntal-child

abductions in Canada. The findings are not intended for

5 The nineteen casesg analyzed do not. necessarily
represent all recorded trials for <c¢hild, abduction
during this period.
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drawing conclusions} but only to supply descrxptlve 1nfo:-
mation. It is the aim of these analyses, along w1th the use

of - secondary ‘sources, to shed more light on the nature of

the crime and its presence in Canadian society.

Chapter Contents
Chapters Two and Three deal with the w1der structural

factors relating to parental-child abductlon. Chapter Two:

Divorce and Child Custody: Prelude To The Crime, provides a
historical analysis of divorce and child/ﬁustody, the adver-
sarial process of divorce, and conflicts betwegn -federal and-
provinc;al jurisdictions ovér child custody. Emphasis is
placed on how divorce and custody laws encourage parents to
abduct their chiléren.

Chapter Three: The Criminal Law Relating: To. Child

A ? . .
Abduction By Parents, concerns the historical development of

the criminal law in this area, focusing on the process of

-

law creation, particularly with regard to recent amendments

in the Criminal Code. Alternative remedies to the criminal
law, and the police reséonse-to child a%ductions by parents

are also discussed.l Information gathered from the interview
with’Inséector John McComby of the Ottawa Police Department

» ‘
was employed for the section on the police response.
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Chapter Four: The Nature and Extent of parental-Child
-4 | B
Abduction, deals with the specific factors inherent in the

process of marriage dissolution which precipitate the events
leading to, and occurring during the abduction. The chapter
covers offender and victim profiies; the crigz milieu,
actions taken against the offender, and.the extent of the
problem. The }nterview with Dr. John Dimock, and the child
and adult assessment analyses conducted at the Family Court
Clinic, the Police File stJay and the Trial Case analysis

wére essential- contributions to the chapter content.

Chapter Five: International Child Abduction By A

Parent: The Canadian Approach, concerns the international
character of ' parental-child abductions, discussing the
Canadian situation and response, and recent legal develop-
ments. Interviews with Micheline Langlois at the Department
of Justice, and Howard Issac at the Department of External
Xffairs, were §ignificant sources of information.

Chapter Six: Conclusions and Recommendations, 'draws

conclusions about the role of the criminal and civil law in
parental -child abductions and prospects for Canada's future
51tuat10n. Recommendatlons are made for both preventlve -and
curative measures, toward remedying this frightful crimel
committed by parents against their own child;en.

e ’ B
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. . ' CHAPTER TWO

_ DIVORCE AND CHILD CUSTODY:'
’ ~ PRELUDE TO THE CRIME
hS w

-

Crimes committed by and against family members' h&be
prevailed throughout history. Child abuse, wife beating and

.other forms df family violencg have become recognized as
criminal acts, varying over time,laccording to changes iq
economic and socio-cultural structures.

A relatively new family crime has been born as a result
of modernization and changing views toward and within family
relaEionships. In addition to thé increase in family break-

‘\;‘/,fw downs, parents have also.learned to become flagrant viola-
tors of child custodf arrangeméﬁts, above and beyond the
'limits of Ehé law. As the divorce process has become
easier, it has _2lso become more difficult--for the splitting
partners and their children. The crime of parental-child
'abductiﬁn has evolved out of the changes and maladjustments
facéd 6} family members'undergoing separation and divorce.

Divorce and Child Custody: A Historical Perspective

The handling of children involved in the dissolution of
a marriage has altered over the years from a period when

fathers had exclusive custody rights in fact and in law, to

3
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a period when mothe;s have those rights in fact, if not
alﬁays in law. 'Historically} custody decisions had much
leaak to do with _tﬁe welfare of; children than with the”
supreme intérests and- rifghts of parents, notably-fathgrs.
Prior to the 19th century when the custody of chifdreﬁ.was,
bréught .up, as uncommon  as \divorce then was, it was
generally understood that children belonged, in every sense,

to their fathers.

The Roman law Patria Potestas provided the father with-

the right to control all other family members. The pater
familias had the power of life and death over_bis children.
The Roman custom of defining personal rglationships in terms
of pzopérty value, continued to be a prevailing tradition in
Feudai society. The Eathe; maintained an unqugétiohable
righﬁ to the custody of his children. The control over the
care and service; of children by their fathers was consis-
tent with the subordinate status of women who held few legal
rights in all spheres of 1life, particularly as wives and
mothers.

At the close of the 18th century, the parent-child
relationship underwent important changes, Children came to
be viewed asldeveloping individuals requiring affection and
special care. At the same time, the child's new status
affected the way women were regarded. Thropghout the 19th

century, mothers were increasingly viewed as special care-
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takers who had a natural ability to nurture their children's

love and emotional security. Although she was still consi-
dered as -a fofnl of property, the wife and mother in one
'sénse, gained more;brestige. Moreover, while the child's
interests were very often identical to the interests of

,their fathers, the very notion of child welferé meant the

e

slow but gradual erosion of the fatherfs absolute right
(Roman and Haddad, 1978:32).

The Canadian situwation was charactérized by conven;
" tional attitudes toward marriage and the family, inflhenced
by strong economic forces and in'many areas, the moral power
of the church, Although the interests of children were
becoming more iméértant during the 19£h'century, it was the
ha;sh economic realities of pre—-industrial Canada, like
elsewhere, that maintained the coh;siveness of the majority
of families, especially on the frontier (Statistics Canada,
1983:41) . |

By the early 20th century, the sacial role of the

‘family,F as opposed to a centuries-~long emphasis on the
f . .

economic function, began to emerge more strongly. In the
1920'5,_maternal custody had become more than a considera—
tidn-;emphasis was being placed;increaé&ngly'on the mother's
‘role in the functioning of the.family and_ in the upbringing
of the childfén: Ig 1881, the oOntario Judicature Act passed

the provision that both mother and father would have equal

~i
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rights in law to the custody of their children. However, by.

1916, the father's superior right to child Custody was still

‘being reckoned with in the Ontario courts. By 1923, most

provinces granted“mothers co-guardianship of their children
and two years later, women were given the right to sue for
divorce on identical grounds to men (Statistics Canada,

y

Since the mid-20th century, mothers have virtually been

1983:42) .

assured custody of their children, although their paramount
claim to custody was never, and still is not, based on stat-
utory law. The issue of child custody changed hands during
this era; qustodial rights were passed on from the father to
the mother; whose mutual affinity with her children was
viewed as a natural relationship--to be valued and protec-
ted.

‘The significant change in viewgltoward the mother-child
relationship was rooted in the concept of the_"tender years

doctrine."” The doctrine provided that in case of divorce,

children under the age of seven were considered better off

. with their mother. A less well-known common law principle

-

is the presumption that children older than seven years were

better off with their father. Hodever, for the most part,

-

-
social norms have dictated that the mother is the more suit-

able parent to rear and care for the children.

-~

AR
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Althouéh these unwritten rights remain importanﬁ for
decision-making, relating to child custody matters, statu-
tory intervention has formally treplaced common law. ;Today,
the -basic legal premise providés that wuntil otherwise
agreed, custody of children fév ves;ed equally in both
parents.' Yet, until recently "some provincial sgatutes did
not, provide a mechanism whereby the father can claim éps—
tody; instead, the. bias was in favour of the motﬁer"
(Statistics'Canada, 1983:200). s )

In recent times of single parenting and changing qiews
on sex stereofypes, the role of fathers in the upbrihging of
children has surfaced as an important issue. As changes in
family responsibilities and privileges have brought more
opportunities and freedom to women, there has also been an
iqfrease in the nqﬁber of men who spend 'more than usual!
time £aking care of their children. In various social
éircles, it is expected of fathers to participate in parent-
ing. 1In Eurn, there are an increasing number of men who,
when their marriages fail, claim a right to the cuséody of
their children (Demeter, 19f7:128).

Behaviourél and psychological evidence, "along with
public expression through televisibn and films such as

Vel

" 'Kramer v. Kramer', suggest that there is no inherent magic

in a child being better off with a mother rather than the

L=
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father (Bala and Clarke, 1981:55). In accordance, the Law
Reform Commission of Canéﬁa'has recommended that:

Parliament endorse through legislation the
principle that one parent is not to be pre-
ferred as the custodial parent on the basis
of sex. Custody of a child is entrusted-to
a particular individual and not to a repre-
sentatlve of popular conceptions -about what
a“man or woman is supposed to be capable -of
doing or ought #o do. Sexual stereotypes,
are irrelevant in determining the indivi-
-~ dual capacity of a parent to love, care for
" and raise a child (1976:58)

—f\ﬁﬁ\\\_,z’f“’/faﬁf&;tunately, custody awards today continue to reflect

-

M

traditional séx stereotyping--which allocates the role of
the primary parent to the mother. In the majority of

ustody disputes it is the mother who retains custody of the

children. It i$ the father who has to fight a potential
. .

QEE?Ie for the vie of attention and access to his children--
1 [y ‘ ?

when he loses, the propensity to seek alternative measures

intensifies, Thus, when "divorced fathers want to maintain

cIose; meaningful contact with their children, they are

. . h
_themselves the victim of the world their fathers, with some

help ‘from their mgthers, made" {(Roman and Haddqd, 1978:23).

- Because the abduction of a child by a parent is a wéy
of taking the custody of that child, aq;ing outside the
limits of the'law, the custodial parent i's often v1ewed as
the vicéim. Some courts of law have even viewed the abduct—

ing. parent as the victim by protecting the so-called

"natural” rights of the mother or father. Parental rights

~,
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continue to supersede the rights of children. Not .only does
the abduction of a child by a parent infringe on the child's
right to security and safety and to be able to predict space

and attentlon from others, but it also carrles to the'

extreme the child's disillusionment and confu51on from the

divorce or separation. It is the child .who 1s_v;ctimized}

the primary victim of a heartless situation created by
L]

adults who claim that thEII love and devotion to these

'little ones' justify this crime of passion,

The Adversarial Process

At the time of separation, custody of the children is
likely to be a majoJ’area of conflict. CUrrentiy, fathers
have become more desirous of participating in parenting, and
of obtalnlng custody of their children in case of separatlon
or divorce, When a marriage dlssolves, the division of'
property is a relatively easy task, but the"care. and
upbringing oﬁ'children potentially involves controversy and
emctional upheaval.

The wiscom of Solomon, King of .Israei in the ]o0th
century, is;recalled ia a story of a custody battle involv-
ing not a rfather"and' mother,' but rather two mothers who

-

claimed rightful custody to the child. - The protagonists
]

were two prostitutes 1ivihg-together; both women gave birth-

to achild on the same day. They appeared befose Solomon's
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court with only one child, each with their own explanation.

The first woman stated that the other woman's child had died

during the night and she had placed the dead child in her

bed, taking the healthy child as her own. The second woman

denied this and maintained that the 1iving child Selonged to.
her. Solomon's dilemma--who was the'mother bf—this child?
In hist{;dgm, Solohqn requeSted.a'sword and threatened to
divide the chtld into two parts, giving half to one woman
and half‘ te the other., When the first lwoman protested,

telling the king to give the child to the other, rather than

'to see him killed, Solomon was certain that he had found the

- real mother (1 Kings, Chapt. 3; versus 16-28 |[cited in

Statistics Canada, 1983:187]). This ancienE experience

tells us that Solomon understood that the desire for custody

can lead to deceit and vindictiveness and determined the

¥

true parent only after he threatened to d;vidé tHé child in
two.

Althoﬁgh- this biblical case and the way in which
Solomon.solved it is quite different from modern day custody
battles, the vestiges of Solomon's wisdom remain. The
elements of emotion caught up in the aftermath of separation
Qnd divotrce and the struggle for custody paves thelway for.

many distraught parents to resort to abducting their

children.
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- The present system for _resolving éﬁstody matters iﬁ
. Canada is very much adversarial. iﬁ cﬁaractér. Unfortun-
ately, when d1vorc1ng spouses enter the courts of law, they
quxckly laarn that all is fair in 1love and war'. The
divorce process is supported by a sysﬁem which imposes upon
_partieg invovled in family disputes, to establish which
' peréon is guilty and the “other innocent (Law Reform
Commission, 1976:18).

Accordingly, when custody 1is contested during the
divorce process, the children are often viewed as another
item to be fought over and won by - the Succeséful litigant.

Children are often made pawns in a contest, manipulated and

sacrificed for the 'just déserts' of revengeful and bitter

\
parents.

A significant number of parental- child abductlons do in
fact, entail the actions of a spumed spouse, who has seen
himself or herself to suffer indignities by the courts and
the estranged wife or husband. Often this involves using
the cﬁildren as a. means of punishing or "getting even” with‘
a spouée. The adversarial nature of the divorce process
produces very féw winners and many losers--principally, the
children. When a parent resorts-to abduction as an alterna-'
tive that he or she views as the only solution, at least for
that mome€nt in time, the potential losses are unavoidable,

The detrimental effects of the adversarial system of family
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law are well stated by a Canadian court Jjudge:
it is not unfair to say that the mind of man
could hardly have conceived any process,
ostensibly congerned with the stability of
. marriage and -the family, that could be more
likely to rip husband, wife, father, mother
and : children apart sO thoroughly and
bitterly (Irving and Schlesinger, 1978:80).
When a child is abducted by a parent, is it then fair to
blam;\bhe law? To some extent, yes., A system that consi-
ders the question of child custody as a corollary relief
matter--an issue'incident to the process of divorce-- is one
that leaves wide open to contesting spouses the opportunity

to express through the children their ng?) intense and
. ; 0

intimate emotions.

Jurisdictional Conflicts

In 1866, representatives of ganada, Nova Scotia and New
Brunswick met in London to discuss the termé of union which
culminated in the London Resolutions. "Marriage™ remained
under the . sphere of the Dominion, -while the words
"Solemnizaﬁion of Marriage" were added to "Property and
Civil Rights." The effect was to enlarge provincial juris-
diction with respect and control over the ceremonial
aspect--conditions precedent to the solemnization of

marriage. This resulted from the desire of Quebec to make

“;he procurement of divorce more difficult, but not unattain-
. -
o



able, for a Pfqtestant minority in a predominantly Roman
Catholic province, and to ensﬁxe thé.presencerf a clergyman
in the performance of c¢ivil: marriagés; Although The
Constitutional Act, 1867, was based on the London
Resolutions, the actual draft separated "Solemnization ‘of
:Marriage™ from "Property" and "Civil Rights" to become a
distinct head of power governing provincial jurisdiction by
family law (Bushnell, 1978:205). '

The division of powers of legislature competence for
family laJ is set in sections 91 and 92 of The
Cons&itutional Act, 1867. The federal government is given
legislative responsibility for "Marriage and‘ Divorce" in
section 91(26), while the provinces are ;;thorized by
section 91(12) to make laws with respect to "Solemnization
of-Marriage" in the province. Essentially, section 91(26)
concerns the capacity to marry and the maritél status, while
section 91(12) deals with the formalities of marriage
(Fodden, 1977:1-4). 1In addition, the federal government has
exclusive pgwers over the criminal law isection 91(27))
which deals(gh-some respects with_family matters. The Act
also confers on provincial 1legislatures the power over
"Property and Civil Rights"lip the province (Section 92(13))
coverihng much of the law governing relationships between

spouses and between parents ot guardians and children.
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The first century-of Confederation was c:jigctérized by
little activity ‘relating to family law andl the Constitu-
tion. Federal power over marriage ¢E§ confined by courts
within narrow limits, and although the Supreme Court of
Canada-iﬁ its early years took a firm centrali;t position,
it recognii%d family matters within the Jjurisdiction of
provincial powers. |

In 1968, the federal Parliament passed the.Divorce Act
allocating exclusive power over divorce to federal jurisdic~
tion. The Act provided for alimony, éainpenance and custody
as corollary relief provisions in divorce proceedings.
Since 1968, however, there have been consistent problems
between federal-provincial relations with respect to‘
marriage and divorce provisiéns ancillary to divorcé,
particularly child custody.

The Law Reform Commission stated in a réport on Family
Law thiﬁﬁathe.constitutional division of powers fragmented
not just }egislative provisions but the entire legal process
for dealing with family instability® (1967:2). This is
contfary.to the general theory of Canadian Constitutional
Law, which.contends that each level of éovernment possesses
plenary powers within its own ﬁield of competence. By
virtue of practice in thé real world of'family law, however,
‘tﬁere is no actual distinction between the powers of federal

jurisdiction over the beginning and ending of a marriage and
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provincial responsibility over what happens in between
marriage and divorce. R

Federal competence in relation  to coroll?ry\ﬂrelief-
provisions after divorce rests.upow‘an ancillar# jurisdic-
tion to make provisions for needs which arise fr&m marriage,
and much controversy has surrounded the ancillary doctrine
which permits Parliament to intervene into areas that priorq
to the Bivorce Act in 1968 were traditionally éoverned by
provincial 1egislatu;es.

The 1967 Report on Divorcé submitted that alimony,
mainteénance, cﬁstody and mérital property are not simply
"property and-civil rights™ but are subsidiary matters of
divorce and, thereforé, within federal jurisdiction (Lemby,
1974:6). Since, however, ancillary legislation does not
prevent the passing of provincial laws°aealing with the same
matters, "divorced families are faced with two sources of
1égislation... both in themselves constitutionally valid and
both in substance essentially the séme" (Abols, 1980:406).

'The validity of'corollary relief provisions under the
Divorce Act wés challenged in a case called Papp v. Papp,l
a dispute dealing with an interim custody order made under
the federal law. The Ontario 'Court of Appeal upheld the -

child custody provisions of, the Divorce Act since there was

a "rational functional connection™ between such intrinsic

1 (1969), 8 D.L.R. (3d) 389 (Ont. C.A.).
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concerns and the divorce situation (Ryan, 1980:99). Since
the time of -this appeal, the corollary relief’ provisions
under the Divorce Act hé;e been consistently ruled as
constitutionally valid. This has been seen as an expansion
of federaL~authority and a limitation_of provincial power
"unwarranted by consideration of history, precedent and\\
society at present®. (Bushnell, 1978:229). -

The conflict between provincial and federal jurisdic-
tion has inspfred the doctrine of paramountcy which intends
to resolve any contention between valid federal and provin-
cial legislations, The rule 1invokes that when. such a
conflict exists, federal legislation should prevail even

wr
where the wvalidity of federal 1§Qs derive from ancillary
conétftutional power. In Canada, two tests for federal
paramountcy have been devised: the "occupied field" or
"negative implicaﬁion' test, and the "express contradiction”

-

test.. The former, more general view, contends that by
legislating in the field, Parliament "occupies” it, render-
ing any provingial legislation inéperative in the same
field. The latter %iew, which assumes a more narrow scope,
permits provincial laws to operagg while federal laws are
operating in.the same field as long as they do not directly
contradict federal jurisdiction. Recent decisions delivered

by the Supreme Court of Canada have indicated that the

"occupied field" concept has been superseded by the "express



coﬁtfadiction' test (Ryan, 1980:100), By the same token,
Provinciai -Suéremé Courts ﬁavg declined to -expfess. an
opinion on the operation of provihcial laws in %ederal
jurisdictions. This may reflect the long-standing recofd of
uncerfainty concerning the scope of federal paramountcy.

It has been held, for example, in the Case of Gillespie
v. Gillespie,? that the order for corollary relief under
the Divorce Act should overrule an antecedent provincial
order with respect to the same person. However, many have
argued that the doctrine of paramountcy is largely ignored
and the concept implied in the "express coﬁtradiction“ test
is rarely examined. Courts have often disregarded the
doctrine of federal paramountcy and have produced an incon-
sistent patchwork of decisions. In many Canadian pro@inces,
four or even five different courts may be responsible for
adjudicating family matters. Because the substantive law of
divorce 1is within federa} jurisdiction,.the federal Parlia-
ment has the power to invest coufts with divorce jurisdic-
tion. In fact, it has chosen to confer divorce jurisdiction
on the superior courts in each province. The superior
courts of Ontario apparently are confident that a provincial
order would not likely give rise to an instance of opera-

tional incompatibility between the provincial order and an

2 (1973), 6 N.B.R. {2d) 277, 36 D.L.R. (3d) 421, 13
R.F.L. at 349 (N.B. App. Div.). - : '



34.

existing order under the Divorce Act (Abols, 1980:4155. The::
Ontarioc Court of Appeal ruled in the Case of Richard; v.
Richards,3 that a court within a province has the power to
vary fhe effect of an order made in a divorce action in
another province, either under the Divorce Act or the existf
ing provincigl legislation (Fodden, 1977:1-7). Thié
practice may or may not adhere to the rule of federal para-
mountcy, given the questionable application of the express
contradiction test. It appears fair to assume, _however,

that the "indiscriminate-use of the paramcuntcy doctrine has

probably brought additional hardship on divorcing families

r -

_ that could héve been avoided if a more updated and consis-
‘tent understanding of constitutional principles exisfed”
(Weiler, 1980:302).

Although The Constitutional Act, 1867, does not speci-
fically mentiép'custody under any of the heads of legislé-
tive power, both federal Parliament and provincial legisla-
tures have power to enact 'legislation in this field:
federal jurisdiction undér clause 91(26), "Marriage and
Divorce”, and the provinces under clause 92(13), "Property
and Civil Ridhts." In addition, the superior courts of the
provinces have the authority, independent of statutory
guidelines, over the custody of children within each

province by wvirtue of the royal prerogative as parens

3 (1972] 2 O.R. 596, 26 D.L.R. (3d) 264, 7 R.F.L. 101
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Eatfiae. The provinces have inherited the traditional power

of :Courts of Chancery, acting as parens patriae to make

orders for the custody of children with the effect of gdeny-

-

ing rights of one or. both parents. Of course, in a more -

indirect manner, the rights of children are also inevitably

denied. ©Parens patriae jurisdiction over a child has been
exercised on the basis of the domicile of the child, ordin-

ary residence, or presence within a territorial jurisdiction

: e
of the child. The federal Parliament has a restricted

legislative power and jursidction over the custody of
children, although it does have power over custody as a
r a3 -

. _ . . )
corollary relief provision in divorce proceedings., Custody

jurisdict;on in Canada, then is exercised undé} both federal
and provinciai‘legislation administered by no less than five
courts within a province. In .each case, the powers and
considerations differ. 1In pfactice, the majority of custody
cases and custody“disputes do not raise questions concerning
jurisdiction and constitutional issues. Nonetheless, there
exists great potentiél conflict between provincial and
federal powers (Hogg, l9f7:372—373). This becomes quite
apparent in the consideration of cases of parental-child
abduction.

-

Theoretically, one couldcaggue that the, mere existence

of machinery for corollary relief occupies the whole  field

of custody after divorce and, therefore, precludes the
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operation of provincial custody orders. The'possibility of
ancillary powers as a basis for federal intervention was
raised in the Adoption Reference case in 1938. It was
established that adoption, legitimacy, gquardianship, child
welfare, affiliation and the maintenance and custody of
children are witLin pfovincjal juriﬁdiction; what was left
unclear énd uﬁdecided,is the extent of federal jurisdiction
in terﬁs of thesetmattefs'by virtue of Parliament's power
over marriage and divorce. In practice, it has shown to
have created an open field for parents who have lost custody
of their children to forum shop--to take the child and to
try his or her luck in another forum where a custody order
will.be granted,

Whereas a provincial custody order is enforceable only

in the province where it is made, an order made under the

Divorce Act Has legal effect throughout Canada and may be
registéred and enforced in another province. The tendency
of courts to supersede orders made under the Divorce Act can
be- a prime mover in caées where parents abduct their

/.
children and cross jurisdictions in an effort to obtain a

. £
custody order in their favour. 1In light of these considera-
tions, it is apparent ‘that custody orders ancillary to
divorce proceedings should be nationwide in scope and

effect; but, since there is a large body of older provincié;\;.

laws in Ehese areas, it does not seem to work out that way.

b



The typical interprovincial abduction_will involve a child
who is ordinarily resident in one province and physically
present in another. In a leading cigil _;Bahcgion cas;,
Mckee v. Mckee,? the cdézgg_assuméd jurisdiction over
custody solely on'the_baéis of physical presence. In more
féqent cases of abduction,_ho;ever, Canadian cogrts'takg the
vieﬁ that the child's besé‘interests-are'served if he is
returned to his ordinargi place of residence where  the
.custody issue will be-determined--thus, habitual residence,
and not mere physical presencé, Es necessary to gstabliéh
jurisdiction.. Although, in situations where the child has
“established roots in the province to “which he ‘has been
taken, the court may decide that it- is in the child's best
‘interest  to° hear:lthe =cu§tody dispute there, despite thé
issue of abducéion; simila;ly} ‘a court will:consider to
hear the custody dispute in the province ﬂhere{the child is
present, if harm to the child is anticipated if he is
returned to the jurisdiction of. ordinary residence,.
However, more often, ‘judges feel that the child's welfare
necessitétes that the .custody hearing take place in tﬁe
province ﬁrom whénce the child was abducted (Davies, 1978:
23-24). In £974, the Canadian Conference of Uniform Laws

adopted the Extra-Provincial Custody Orders Enforcement Act,

to restrict Canadian courts from exercising their broad

4 [1951] 2 D.L.R. 657, [1951] A.C. 352, 2 W.W.R. 181.

-

Ta
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Jur1sd1ct10n over Chlld custody matters, prev1ously resolved'
in a foreign jurisdiction. The leglslatlon ‘was enacted in
Albert;,l- British Columbia, Manltoba, New Brunsw1ckt
.Ne;foundland, Prince Edward Island, Saskatchewan and Nova
Scofia (where a'variang of the law Qas adopted). Ontario
and Quebec are not partici;ﬁants. The Act 1is, designed -to
solve jurisdictional conflicts without depending on recipro-
cal legislation among provinces. One of the major goals of

the law is to minimize the opportunities for parents for

L

forum shop and abduct their children ﬁrbm one jurisdiction
to another. . N

The Act reguires the courts in an enac£1ng prov1nce to
recognize and enforce extra- prov1nc1al custody orders unless
they are sat1sf1ed that at the time the custody order was
originally made, the child d1d not have a real and substan-
tial: connectlon :ithlthe jurisdiction 1n which the order was
made or that the‘original order did not hav; a proper basis
for assuming jurisdiction. : ;.

A brsade; accé%tance by courtg throughout Canadg of
custody orders made in jurisdictions where the child ordin-
arily resides, has generated hore respect for judicial
guidelines and as a result, widespread d%sapproval of c¢hild
abduction by their parents. "The @rincipie-adherence to the-

child's ordinar} residence also accords generally with the

increasing emphasis by legal writers and the %ourts on the
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. importance of continuity and stability in the child's

environment"” (Weilef, 1980:288).
‘b’-r‘

Cuséody orders present special problems for the opera-

tion of federal paramountcy since the courts have tradition-

.ally.approached such orders in terms of a reference made to

a particular set of circumstances existing at a given time,

with no guarantee of fiﬁality (Hogg, 1977:372-373). It can

‘be argued that the. presént situation of overlap can be

resolved to some extent if the courts were to apply one

paramountcy rule consistently. One rule that could be

endorsed is the "express contradiction" test which' allows

for the co-existence of federal and provincial jurisdic- :

tional powers in relation to child custody, but only with

.clear and well-defined limits. According to this view, the

custody of children'is a .special case which is never final
and is, therefore, subject to.;eview by the superior courts

in provincial jurisdictions. Although the parens patriae is

not to be exerciFed lightly, it may- be emplpyed in appro-
priate circumstances to éupersede an order for ‘custody'
issued under the Divorce Act in another province.

Cugtody jurisdiction _in Canada rémains in a chaotic
state ofJaffairs.' Exclusive'USe of the_“exptess contradic-
tion" test still would not affect ’the‘ gra&ity of the
problem. "The potential custodian still would be faced with

a bewildering array of federal and provincial legislation
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admiﬁistered by a variety of tribunals" (Ryan, 1980:98). _Iﬁ
the séme Qéin, children will contique to be moved around and
sacrificed like pieces-on a chess board. While advocating
the welfare of children and their rlghts to securlty and
cqnt1nu1tg in relationships, the Enforcement Act implicitly
undermines these guidelines, since it allows for variation
in custody awards. This is not to say that the legislation
should not provide éuch provisions for special circumstances
where there is an eminent need for change in a custody
order--for instance, it provides for variation where there
is an apparenfppotenéial of harm to the child. In.general.
the Act is restricted to the enforcement of order; made by a
court of .a province, state or country, with a real and
substahtiai connection ﬂithAthat jurisdiction. .There are no
provisions for difficulties that may occur in the case of
problems of distance, or dangers ofﬁ;xcessfve movement of
children. In addition, the Aét takes a minimal legislative
position in that it does not exfend to abduction where there
is no custody order, in force (Eekelaar, 1982:302). In
consequence, the enforcement legislation has proved‘not to
be a significant form of deterrence to parental-child abduc-
tions, particularly.those occurrlng between provxnces. The

main reason appears to be that the law has left too much

room for intervention and discretionary powers, by relying

: ~
on its basic concept of a "real and substantial connection."
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In 1982,.the province of Ontario passed the.Children's'
Law Reform Act, 1981, which limits the jurisdiction of a
court to the one where the child is a habitual resident.
The law is based on, and extends the principles of the Hague
Convention on the Civil Aspects of Child Abduction which has
recently been implemented iﬁ Canada.5 In accordance, in
1981, the Uniform Law Conference..adopted the Unifofﬁ Custody
Jurisdiction and Enforcement Act, specifically; to extend
the pfinciples of the Hagué Convention. The Act specifies
which court will assume jurisdicéion over child custody
cases in a province, and for the provincial enforcement of
foreign custody orders, as well as intra-provincial decrees
(Federal-Provincial Committee, 1983:25-26). A Federal-
Provincial Committee on Enforcement of Maintenance and
Cpstody Orders In Canada, has recommended that the provinces
enact such legislation. 1In response, many of the provinces

have declared intentions to/ implement similar laws, or are

.....

presently taking the proposal into consideration. There are

clear indications for a Emomising future, if the uniforﬁ
legislétion is adopted and strictly enforced by all ten
provinces throughout Canada.

It is clear that whereas the objectives of laws

relating to child custody have been intended for the best

5 Chapter Five: International Child Abduction By A
Parent: The Canadian Approach, discusses the aspects
~and implications of the Hague Convention.
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iq&erests of children, in the long run they have served the
eésential-interests of their parents. Even though there has
been considerable progress and movement toward children'é
rights in relation to custody after divorce, parents have
continued to speak and act on behalf of their children;
thus, the rights of children are often a product of the
';ights and interests of parents..

However, .,in addition to advancements in the handling of
child custody matters. after divorce, proposals for amend-
ments to the Divorce Act were presented by the Minister of
Justice in January, 1984. The purpose of the reform,
.essentially, is to Trelieve the misery of spouses and
children" (Maser, 1984:1).

Although the goal 1is to achieve a no-fault divorce
system, where "the only grounds for divorcerwould be marriage
breakdown, therefore making the divorce process easier and™\
faster, it is also meant to humanize the divorce laws by
diminishing the system's advefsérial character\through the
elimination of the guilt—oriented.perspective. Further, the
proposals include changes intended to enhance the rights of
children. These changes entaii guidelines to ensure that
custody arrangements are made in the child's best interests,
to encourage families to participate in mediation and con-

ciliation services, an increase in the opportunities for

marriage reconciliation, and legal representation for

children.
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It it hoped that if the propasals become a reality,'
they will eventually lead to a more rational and humane
process; whereby the primary aims of the system would be to
support the efforts of both parents and the courts to

protect the rights of children experiencing famiiy dissolu-

tion.

Conclusion

There exists an inEereéting Enteractidn between social
norms and the law relat&ng to\divorce and Ehild custody.
The majority of legislations concerning the dissolution of a
family primarily reflect the needs and interests of adults,
notably parents, Although the supreme rights of parents,
particularly fathers, have diminished gonsiderably in the
last century, the vestiges of their domination over the
lives of their children remain. This is apparent in current
values that uphold the notion that parents know and do what
is 'best'.for their children.

The rights of children are at best integéated into the
'best interests' test and welfare concerns which ére applied
primarily to legal processes, such as divorce procéedings.
In present div&rce legislayion, for example, an official
guardian is appointed as a legal agent to watch over chil-

dren and to determine whether any problems exist with
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respect to the custédy situation. Recently, there has been
more willingness to discuss ghe rights‘of children, and to
express these rights in the letter of the law. Yet, more
than often, the issue of children's rights is overlooked in
the warfare of divorcing parents who speak for their
children and depend-on judicial discretion to decide what
lies ahead for them. In turn, many parents,  in the disen-
chantment and anger with the courts and their spouse, decide
to take the law into their own hands--hence the abduction of
their children. '

It is quite evidént that conflicts betweén federal and
provincial jurisdictions also have_contributed as a prime
mover for parental_abductions. Thus, the vagaries of the
law together with the emotional hazards of family breakdown
before and after official proceedings, become the principle
sources for motivations and subsequent actions of parents

who abduct their own children.



CHAPTER THREE

THE CRIMINAL LAW RELATING TO
CHILD ABDUCTION BY PARENTS
= _

More than any other kind of offence, family crimes have

traditionally been guarded by a moral and social shield of
sanctity and privacy. When a third party kiﬁnaps a child,
havoc-breaks loose. Everything possible is done to find the
child and to capture and punish the criminal. When a parent
absconds with a child, the action generally has been viewed
as another domestic dispute and basically a family matter,
In fact, although most countries no@ consider parental-child

abduction to be a crime, there are nations with macho-

traditions where a father cannot be charged for stealing his

own child.
Although child abduction by a parent involves the same
oy
intentional act of taking away the child from a parent, and
b

the interference with the child's liberty as does kidnapping

by a third party, historically, criminal laws haveﬂgrantéd

immunity to parents, explicitly or by judicial interpreta-

tion. For example, the United States federal kidnapping .

statute, the Lindbergh Act ©of 1932, has provided a specific
exemption for parents from criminal liability for over fifty

years (Katz, 1981:90) . Canédian criminal léw, while it does



not have separat; federal kidnapping legislation and no
provisiop to explicitly exémpt arents for 1iability; has
provided for nearly a century, ampl# opportunity and perhaps
encéurage& parents to abduct their Ahildren with the use of
"~ legal loopholes by “relying on concepts of parental
.instincts aqd rightSvdutigs_analysis of_parenthood'”(Lewis,
1976:318) . However, currently both the U.S. and Canada have
qchieved.great strides in iegislating‘%riminaL sanctions in
» .7

accordance with the gravity of this crime. The new lawé are
aimed primarily at preventing the abduction of childrén by
.parents; they fepresent a significant stage in the advance-
ment of children's rights.l . -

‘Famiiy crimes can be riferred to in terms of the grey
areas of law--falling somewhere along_;hg spectrum between
ciyil and cfiﬁinal law. In the case of an,ébduction within
é family, 1egal're§ponses havé traditionally and bredomi-
naﬁtly been dealt with bQ civil courts. Can parents kidnap
their own éhildren? Conventional attitudes have indicated
that such beBavidur‘is'impossible. Accordingly, the major-
ity of leggl égtions_taken against an abducting parent have
.tended‘toward civil remedies. The justifications .for civil
actions are implied 'in prevailing social norms that empha-

size -the preservation of the family unit. However, the

N - B

In the United States,‘the Parental Kidnapping Act was
enacted in 1980; in Canada, new provisions to section
250 of the Criminal Codé were enacted in 1983.
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development of ﬁublic and professional concern and pressure,
in conjunction with.the increasing incidence of.divorce and
abductions, has signalled the need for = alternative
measures. Recent amendments in Canadian criminal law pro-
claim that- children come first and parental statué is no

ionger a defence to criminal I{ability.

Historical Development

The English common law in 1814 passed "An Act For the
More Effectual Prevention of Child fStealing"” which created
the statutory offence of child stealing as an offence separ-
ate' from that of forcible abduction. This statute, the
foundation of the Canadian law dealing with child abduction,
reported that the act of kidnapping children had létely
prevailed and increased.. This concern did not refléct the
interests or welfare of hildren; rather, the rights of
fathBrs were the paramount consideraﬁion. Therefore, the
.purpose of the Bill was to control and prevent the theft of
children.whd were then consideredras chattels, the property
of their fathers (Ewaschuk, 1979:176). In response to this
problem, the statute provided: ’
++.That if any Person or Persons... shall
maliciously by Force or' Fraud, lead, take,
or carry away, or decoy or entice away, any
Child wunder the Age of Ten Years, with

Intent to deprive its Parent or Parents, or
any other Person having the lawful Care or
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Charge of such Child of the Possession of
such Child, by concealing and detaining
such Child from such Parent or Parents, Or
other Person or Persons having the lawful
Care or Charge of it; or with Intent to
Steal any Article of Apparel or Ornament,
or other Thing of Value or Use, upon or
"about the Person of such Child, to whomso-
ever such Article _may belong; or shall
receive and harbour with any such Intent as
-aforesaid any such Child, knowing the same
to have been so by Force or Fraud led,
taken, or carpied, or decoyed or enticed
away as aforesaid; every such Person or
Persons, and his, her, and their Counsel-
lors, Procurers, Aiders and Abettors, shall
be deemed guilty of Felony, and shall be
subject and liable to all such Pains,
Penalties, Punishments and Forfeitures, as
by the Laws now in force may be inflicted
upon, or are incurred by Persons convicted
of Grand Larceny (54 Geo. III, c. 101).

The second section then provided:

+ ...That nothing. in the Act shall extend, or
be construed to extend, to any Person who
shall have claimed to be the Father of an
Illegltlmate Child, or to have any Right or
Title in Law, to the Possession of such
Child, on account of his getting Possession
of such Child, or_taking such Child out of
the Possession of the Mother thereof, or
other Person or Persons havxng the lawful
Charge thereof -

In®he "Offences Against the Persons Act“ in 1861, the
age of protected children was raised from under ten years to
‘under the age of fourteen years. In 1869, the Canadian
Parliament enacted section 57 of the "Offences aninst The
Persons Act" and declared the law on chiigﬂfsteéling in

similar terms. In addition to minor changes in the wording

of the law, the only significant difference was the qualifi-
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cation of penal sanctions. A peréon Qas liable to a term of
imprisonment not excéeding seven years and not_less than two
years, or to be imprisoned in a place of confinement for any
term less than two yeérs, with or without hard labor,

In 1886, the federal statutes were: reYised, but the
provisions for child stealing remained essentially the
same. Section 45 reads as follows: |

45. Everyone who,-- : _

{a) Unlawfully, either by force or fraud,
leads or. takes away or decoys or
entices away or detains any child under
the age of fourteen years, with intent
to deprive any parent, guardian or
other person having the lawful care or
charge of such child, of the possession
of such child, or with 1Intent .to steal
any article upon or about the person of
such. child, to whosbever such article

“belongs, or--—

(b) with any such intent, receives or
harbours any such child, knowinggthe
same to have been, by force or fraud,
led, taken, decoyed, enticed away or
detained, as in this section before
mentioned,-- . ’

Is guilty of felony, and liable to seven

years imprisonment:

2. No person who has claimed any right
to the possession of such child, or is the
mother, or has claimed to be the father of
an illegitimate child, shall be liable to
be prosecuted by virtue hereof on account
of getting possession of such child or
taking such child out of the possession of
any person having the lawful charge there-
of. -

These provisions explicitly exempted parents from criminal
charges for offences of child abduction. However, in 1892,

the enactment of the Canadian Criminal Code significantly
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changed the offence of child stealing,  as provided for in

section 284,

284. Every one is guilty of an indictable
offence and liable to seven years imprison-
ment who, with intent to deprive any parent

or guardian, or other person having the
lawful charge, of any child under the age

of fourteen years, of the possession of
such child, or with intent to steal any ¢
article about or on the person of "such y
child unlawfully--

(a.) takes or enﬁacgs away or. detains
any such child; or

{b.) receives or harbours any such
child knowing it to have beeff dealt with as
aforesaid.

2. Nothing 1in this section shall
extend to any one who gets possession of a
child, claiming in good faith a right to
the possession of th€ child. R.S.C.,

c. 162, s. 45.

»

The new statuge omitted the requirement for the‘use of
force or fraud, and therefore extended the interpretation of
this of{ence, since the taking of children is more often
done by stealth than by force or fraud {Ewaschuk,
1979:177)}. Another important change was the omission of the
exemption of certain persons such as the mother or a father

of an illegitmate child, replaced by the defence of "good
| faith" in claiming a right to possession of the child. The
amendment appears to have enlarged the character as well as
the scope of the legislation;. however, the specific.défence
of "good falth" was later to provide a loophole for parental'

abductot?s, who otherwise could be held as v1olators agalnst

the criminal law. o ’
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In 1900, section 284 was amended to qualify the meaning

of the word 'gﬁardian.' Thes definition was referred to in
sectiong 183 and 186, as interpreted by section 18€Aa:

' 186A. The word “guardian in sections 183
and 186 incéudes any person who has in law
or in ifact the custody or:.control of the
girl or child.

Wwith the exception of the replacement of the reference
to child stealiﬁg by the term "abduction" to describe the
offence and the provision of the meaning of-_the word
"guardian" dropped, the wording 'of thes -law hés been
repeaéed in similar ferms‘in the Code révisions of 1927,
1902 and 1953-54. In the 1953-54 revision of the'Crimiﬁal
Code, however, the penalty for tﬁe_offence of child abduc-
tion was raised from seven years.to ten years imprisonment.
The reason why.éhe penalty was increased by three years is
not to be found; in relation to the particular offence.
Rather, the increase may be attributed to the Code revision
of penélties for many offences and offence categories, with
the majority of penalties revised upward {House of Commons
Debates, 1954a:2044). Therefore, sincg the enactment of the
Canadian Criminal Code until 1983, there Has been no signi-
ficant change in the provisions for the abduction of chil-

dren under fourteen years, as.stated in section 236 and most

recently reiterated in section 250 of the Criminal Code..

L ’ .
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' _ i o . . .
It was only in the 1970's that the first efforts were

in&tiated'gotaﬁénd section 250—-ef£or£9 that were to take
almost a decéde to achieve. ﬁoneéheiess; it is'important,
first ta consider why there had ‘been no change or efforts to
induce ¢hange pri@r to 1970 to aménd'&he section on-child
abduction.'_Specifipgily, it is interesting why there were
no endeavours to amend the 'good féith' defence of subsec-
tion 250(2). This defence has been usea histdriéally aseé
legé; excuse for parents who agduct their children, with”J
what they claim to be :an honest ‘belief "that they are
entitled to possession of their child, whether or not the}
are legally so Entitled.l Bésically, the rights'of parents
to determine the pasﬁ, present and future for their children

- have remained unchallenged, notably in’casesAqf abduction.
.The notion of children as propérty has only begun to weaken
in the.last‘féw'decades. The wording of subsection 250 (2)#

has provided parents with Ehe legal option to disrupt and

bring¢ emotional harm and trauma ‘to the child's life. The

made Jpursuant to the provisions of the Deserted Wives' qu

°Children's Maintenance Act by a judée of the Ontario Family

Court, qranting éustody of the child to the mother,. The
s - .
b ‘e

2 (1957), 27 C.R. 355, 24 W.W.R. 293, 120 C.C.C. 118
(B.C.C.A.}. 3 Ve

NS

7



mother. took the child to British Columbia'where the husbhand

- -

found them and subsequently took the child from the wife's

custddy. The husband had béen pfevibuély informed Dby an

' Ontario“magistrate that the oOntario court order was not

-

valid 7§tside th;t province. At trial, the féther was
convicted. However, on appeal, the father gtéted that he'
h;;\acted in’ggad fgith,-and notwithstanding that ‘ignorance
“of the law is no defgnce, the court held that subsection
236(2) created an exception to this p;inéiple, and that the
actions and motiyes of ﬁhe defendant cqﬁstitutéd a defence
to the abduction charée. Accordingly, the conviction was
guashed A the aQCuséd acquitted. This case. confirmed that
parents can commit the offence of abduction, ag\iong as they
can'argue that %hey'did so; only iﬁ'hﬁﬁest belief that they
had - the }1ghblﬁoﬂﬂbssession of'the.bhilq. Because of this
emphaQEE on thé-;ﬁathral' desire of parents to exercise care -
énd con;£01 ove} ﬁheir childreﬁ, it follows that the court
would' dismiss chargés under this reasoning for lack of
unlawful inteﬁt (Lewis, 1§36:306).l Until recently, society
has‘-ﬁot been prepared to -move towards. challe;ging these

¢

. In the 1last decade, with the continued rise in the
PN S ' _

ivorce rate .and- an increasing emphasis on the changing role

£ the family, in particular the role of the father, it has

™ * t - i eyl
become an ultimate realization that the taw could not cope

-



54,
_ weiiKIQifh the incidence of c¢hild abduction bf their
pérents. raditionally, bo;h the‘police3 and the judiciary
have céndon paréntgl abduction of children, oftﬁP viewing
these situations as pfimarily civil .in nature, which there-
fore should not be ' dealt with bg' the criminal précess.
However, because of ;he'publicity of recent increases in
parént;l abd;ction, judicial attitﬁdes‘toward this type of
crime appear to be changing. In tﬁe case\of R. v. Kehoe,4
lthe proyision of the "good faith" defence was not successful’
for tﬁe\aﬁcused. The Austin case ‘is cited, but it is arqued
that ié this case, the Iaccuéed did not show eviden;e to
support his belief that he had in good faiﬁh a.right to the
possession of the child. Therefore, the court was not
satisfied and the accused was found guilty but éiven an
absolute discharge on the basis of his respectable back-
ground and good behaviour. A more recent case, R. V.
Fernandez,” jillustrates that judicial decisioqé ;re perhaps
showing tﬁat child abduction caseS‘may constituterserioué
crimes, inflicting trauma and suffering, and should be
punisheé accordingly. The accused had lived cohmoh law with

the mother of their child. The father took the child

without the mother's consent and placed "the child in a

3 "A more detailed discussion of the police response will
follow later in this chapter.
g (1974), 21 C.C.C. (2d), 544. -

[1976] 6 W.W.R. 522 (B.C.C.A.).
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convent in Spain. The trial judge sentenced the accused to

six months imprisonment. On appeal, the sentence was raised
to five years. ' 'Nonetheless, one appellate Jjudge, in
. . . . !

dissenting, was of the ‘opinion that such a sentence was
- T , . ,

futile since the accused had .returned to Spain by the time

of the appeal and'that'the court should not engage in such

futile exercises (Ewaschuk, 1978:182). It is evident that

judicial attitudes are changing, but bnly in accordance with

the slow, stagnant process of recognizing the rights of
children.

In 1975, Lois Preston, a victimized mother, started

Parents of Kidnépped Children, an ‘organization that among

- many other activities, initiated efforts to pressure the

federal government into amending the C(Criminal Code with"

respect to section 250 on child abduction. Stephen Preston

was kidnapped by his father when he was seven years'old.
. / .

Three years later he was returned to his mother, and .was

taken from the courtroom kicking and screaming, terrified of

her. 'The father had described Stephen's mother as a prosti-.

tute and an alcoholic.: The child lived pnder twelve aliases
and had iess than a first .grade education., Two months laﬁer
he was kidnapped again. 1In 1976, Benno Friesen, an M.P. in
' LQiS‘ Preston's ridihg; QFought a private member's Bill

before the House oflcammoﬁs_to make parental kidnapp{ng a
o
oy

-

55.
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' dgcided to propose this legislation:

56.

crimina1 6ffehcé, punishable by life imprisonment. In 1981}

the.M.P..expléined to Parliament. one of the reasons Ghy he

-

something that encouraged me to go

_ahead with that legislation was an exper-—

LL jence I had in .Torento some years ago. A
young lawyer was using the kidnapping

v provisions of the Criminal Code to counsel

his eclients on how to kidnap their” own
.children and do so successfully under the

Criminal Code. That provision in the
Criminal Code is supposed to protect’
children. However, it was being used by

. counsel in order to abduct them. That is
bad law and the sooner we get rid of it,
the better (House of Commons Debates, »
1981b:12303).

The operative part of the Bill read as follows:

Every parent of a child who, with intent to
.‘deprive of the possession of that child the

other parent or a guardian or any other

person who has been granted by a court

custody of such child, unlawfully «

{a} takes or entices away oOr detains

the child, or . '

' {b) receives or harbours the child, is-.

guilty of an indictable offence and is

liable to imprisonment for life.

Many intg:est groups and individuals supported Bill
c-221. Cchild welfare agencies, Mgmbers of parliament,
victims'of;child abduction and many oéhérs across Canada
supported the proposed legislation and the recdmmendation of

life imprisonment. A mothef of a kidnapped child, and the -

mother's sister, heard about Lois Preston's or

got permission to, start ‘a Toronto chapter. The sister
‘ \

phoned newpapers, TV stations and radio staéig:s. On a



television talk show she stateé tnat she repreeented parenﬁs
* kidnapped children,. that her sieter had been searching
for her son.for more than a year'with no help from the
police'and that her group supperted Benno Friesen's Bill to
make child abduction punishable by 1life imprisonment (Dewer,
1977). in:resbonse to allegations that the penalty provi-
~sion was too severe, however, Friesen agreed that this
penélty was not a fiked provision and that the important
matter was that the principle:of the legislation should be
aceepﬁed and passed through Parliament. .Iﬁ was pointed out
by another member that while some people maQ feel that life
imprisonment is too severe a penalty' for _this 'pekrticular
offence, there are crimes involving property ‘which are

subject to a life term sentence (House of Commons Debates,

1877:4007).,

”

The reasons put forth in the House of Commons in‘
leupport of the enactment of Bill C-221 reflect the recogni-
tion by many members of. society that the interests of
children should be paramount, even if they run counter to
the pqeyailing valnes concerning parenthood and parental
imnunity. As M.P. Frieeen commented in the House of

Commons:

This is not a government problem, or an
opposition problem, or a.provincial prob-
lem; it is a. human problem. All it
requires is the will to make a few 51mp1e
.but fundamental changes.
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The present law is based on the premise
that parents cannot kidnap their children.
The increasing number of marriage breakups,
the increased mobility of our people, the
increased expressions of hostility and

4 violence in our. land, make that premise
obsclete. Bill <(C-221 recognizes the
reality of that basic change (House of
Commons Debates, 1977:4005).

In responsé to this proposed amendment, Ronald Basford,
the then Minister of Justice, was opposed to increasing the
[ 4 . -
penalty for the offence of child abduction. In 1975, the
Extra-Provincial Custody Orders Enforcement Act was passed
to facilitate the inter-provincial enforcement of custody
orders. He believed that these acts would help resolve this -
prdblem to a-great extent .within Canada and internationally
as well. In accordance, Basford's Parliamentary Secretary
also opposed the legislation of Bill c-221:
The Criminal law is too blunt an instrument
to deal with the problem--a problem which
exists entirely within the context of the
breaking up of the family. , It would be
nice if the proposals contained in Bill
- C-221 would do the job and bring an end to
child-napping. But they would not. Indeed
I would say on the basis of the experience
1 have had as a lawyer that no jury in the
country would, with the potential of a life
prison sentence, convict a parent for
having taken his or her own child to
another Jjurisdiction (House of Commons
Debates, 1977:4009}).
The Bill .was then referred to the standing committee on
Health and Welfare and Social Affairs, where it received a

positive response. However, a few months later the Bill

* failed to pass through on the Order Paper. In the 1977
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' House of Commons Debates, it was stated by the Parliamentary

Secretary for the Minister of Justice, that in discussions

held in 1975 between Ronald Basford and provincial attorney

generals relating to the problem of paréntal—child abduc-

tion, the Minister of Justice asked the attorney generals to-
make suggestions regarding improvements for section 250 of
the Criminal Code. “The Secretary commented that, as yet,
not one had put forward a proposal (House of Commons
Debates, 1977:4009). Taking these events into consideration
in light of much support for the Bill, it is apparent that
the state ﬁasibéen quite reluctant to interfere in maptets
preferably treated by civil laws, and to. criminalize aétibns
of parents against the best intereéts of the child. -
lNénetheless, on May 1, 1978, the federal Minister of
Juséice.’introduced a proposéd Omnibus Bill relating to
sexual crimes.and spepial offences., This piece §£ legisla-

tion proposed major changes in the criminal law in respect

to the previous provtsidhs in section 250 for abducted-

-

children. An important change would be that the amendment

woula create two separate offences: ' one concerning child
abduction by a non-parent or ndn—guaraian and the other
concerning child abduction by a parent or guardian of thé
child. Pénalties would be more severe for noh—parents or
non-guardians while abduction by parents-or'éuardians would
be punishaSle by up to five‘years oﬁ two years dépénding on

1 L4
-

- [ ]
-
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the ciréﬁmstaﬁces. ' Thel‘;gﬁoa -féitﬁ“' defipce' qpuld. be
replaced by thé dgﬁencé that the -abduction of the child ‘was
essential for thé thldfé'welfare. The.aétion of "conceal-
ing" a child had been, added..to' the -Jist -6f p;oscribed
actions describing abductiog. A new distinction was made
between the violationrof a custody 6rder and abduction where
no custody order exists. It w;s décided that since a sighi-
f}éant number of abductions take place in a de facto custédj
ar;phgement, criminal provisions should be drawn fof these
situationsf The final change was to allo@ a court to diréct-
an official guardian, when necessary, to'represent the best
interests of the child. This provision :ecei§;d consider-
able opposition, on the grounds that the child in the firét—
place dces nét need representation, and that if representa-
tion is necessary, the attorney . general is capable of
fulfilling that role (Ewaschuk, 1979:197).

The proposal of Bill C-51 was stated by the Minister of
Justice as not final in form, and therefore, subject to
response and criticism. Interest groups, such as.“Parenté
of Kidnapped Children" as well as adnew orggnization called
"Abducted Children's RﬂShts of Cgnada"--which was formed
advbcate this kind of protection--supported the principles
of this legislation concerning the <criminalization of

parental-child abductions. In addition, there was a general

consensus among House Members that this clause to amend
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seétion 250 should be. eqactgd. In substance, clause 38

‘received few criticisms.

The Bill was passed by the House

of Commons, August 4, 1981. The Bill was proclaimed on

January 1,

With . the exception of changes in the penalties
parental abductions, the elimination of the provision
official gquardians to represent the ‘best interests of

child, and the addition of the defence of consent,

1983,

for

fof~
thé\h,/’(’_fﬁ

few

changes were made to the final draft of clause 38 on child

abduction.

The section, as it now appears "in the 1983

Criminal Code reads as follSws:

- parent, guardian or person having the

Abduction of person under fourteen.
250. Every one who, not being the

lawful care or charge of a pPerson under the
age of fourteen vyears, unlawfully takes,
entices away, conceals, detains, receives
or harbours that person with intent to
deprive a parent or gquardian or any other
person_who has the lawful care or charge of
that person of the possession of that

- person is guilty of an indictable offence

and is' liable to imprisonment for ten

Abduction in contravention of custody order

250.1 Every one who, being the parent,
guardian or person having.the lawful ecare
or. charge of a person under the age of
fourteen eyars, takes, entices away, con-
ceals, detains, receives or harbours that
person “In contravention of the custody
provisions ‘of a custody order in relation
to that person made by a court anywhere in



Canada with intent to deprive a parent or
guardian or any <other person who has the
lawful care or charge of that person of the
possession of that person is guilty of:

{a) an indictable offence and is
liable to imprisonment for ten years; or

(b) an offence punishable on summary
conviction.

- Abduction where no custody'ordet--Consent
required.

250.2 (1) Every one who, being the
parent, guardian or person having the
lawful care or charge of a person under the
age of fourteen years, takes, entices away,
conceals, detains, receives or harbours
that person, in relation to whom no custody
order has been made by a court anywhere in
Canada, with intent to deprive a parent or
guardian, or any other person who has the
lawful care or charge of that person, of
the possession of that person, is guilty of

(a) an indictable offence  and is
liable to imprisonment for ten years;
or

(b) an offence punishable on summary

conviction.

{2) No proceedings may be commenced
under subsection (1) without .consent- of the
Attorney General or counsel instructed by
him for that purpose. ' '

Defence.

—-.250.3 No one shall be found guilty of
an offence under sections 250 to 250.2 if
he establishes that the taking, enticing
away, concealing, detaining, receiving or
harbouring of any young person was done
with the consent of the parent, guardian or
other person having the lawful posse5510n,
care or charge of that young person.

Defence.

250.4 No:one shall be found guipy of
an offence under ‘sections 249 to 25 if
the court 1is satisfied that the taking,
enticing away, concealing, detaining,

62.
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receiving or harbourlng of any young persom-

was hecessary to proteof the yqung person
from danger or imminent harm. ._A*

= - -
-\‘

Ho defence.
250.5 In proceedings in reéspect of an
offence under sections 249 to 250.2, it is
not a defence to any charge that a young
person consented to or suggested - any
conduct of the accused.
The current améndment to section 250 proves that it is
possible to supersede the longstanding wvalue of parental
K
immunity. The new law recognizes that children have

rights--that they are entitled to security,; stability and

continuity in their lives. - However, the offence of child

abduction and the criminal law, even in its new form,":gtain

A

" elements of conflicting wvalues and interests that stand

little chance of being resolved, As Wilson (1980) has
commented in consideration of Bill C-51:

.s..1in considering the child's rights, it is
important to realize that both the present
and proposed law speaks to the issue of
taking a child away from a parent. In
abduction charges, the basic concern is the
deprivation of property. The state wants
to protect the adult's property rights; the
rights of the property, the child's rights,
are incidental. -

Althodgh we have come a long wéy with the advance of
children's rights{ the unfortunatélnotion that children are
the legal and moral property of their parents is still very
much alive, It is apparent that children have few,_if‘any

rights, as autonomous persons. In abduction cases, these
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rights are inextricably connected to the rights of at’TEEgt
one parent. Since children in these situations are often
too youné to speak for themselves, someone must speak for
the children. Almost always, it is the parent who has that
pr;;ilege--ironically, not- a}ways in the child's best

interests. ' ..
e

- EY

No matter - what sanctions or measures exist, ‘;he'
children remain the losers, éhé pawns in the vicious game ok
post-sepafatioﬁ or divorce retaliation. It is the& who
potentially suffer life-time emotional harm. It is the
children who ask unanswered questions, "Where are you taking

me?", "When will 1 see my mother, or father, again?",

Alternative Remedies

An action 6f laying criminal charges égainst a parent
for éhild abduction has generally been regarded .as deleter-
ious both to the children and to family stability; Even
though there has been currently, a,bf;édeg acceptance for
the ﬁecessity of criminal sanction;&for parental abductions,
the prevailing {amediesfare derived from the civil law.

The. civil contempt process appears to be the standard
remedy for situations where a non—custodial parent has vio-

lated a custody decree. Child abduction by a parent is the
o

most serious act in such contempt proceedings. The purpose

of holding a parent in civil contempt is to oblige him or
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her to comply with a lawful court order, rather than to
impose pnnishment. A fine or imnrisonment may be issued
with a contemnt charge, althougn this usually follows only
on the condition of continued non-complianbe with the decree
(Lewis, 1976 312). Court judges hadtqhad fg;;ggndency to be
reluctant to summon alleged offenders, since the intentions
~OF many v1ct1mlzed parents are to use the contempt .process
- with the - stzpulatlon that further:‘proceedings would be
dropped if the child was returned. Often, the.process is
slow,‘teqnifing intervention and negotiations by lawyers and

"private detectives (Ewaschuk, 1979:184).

The limitations of civil contempt proceedings are’

apparent yhen considering the hardshipAof obtaining personal
jurisaiction over the abducting parent 'who_ has left the
provincé: ‘Although a custody award is valid only in the
province in which it is made, sections 14 and 15 of the
Divorce Acté have provided for variation. in territorial
applicationsi;‘ggspitg these provisions, the effettiveness
of the civil contempt procesé is barred by 1e3al protocol
and rules of. jurisdiction. In additlon to a reluttance by
some judges to enforcel custody orders issued by other

judges, especfally-by‘a non-local jurist, there is also the

6 Section 14 provides that petition has legal effect
throughout Canada. Section 15 prov1des that a custody
order may be registered in any superior court in any
such manner directed by the rules of the court.
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tendency to relitégate custody'decrees on the basis‘that
they are nevet final. The granting of a 'second custody
hearlng 1s apparently in concern for the child's welfare.
In abduction cases, the concern 'is mlsplaced (Lewis, 1976

306) . In fact, civil contempt orders seem to be most

effective when brought in as evidence to convince a second
.court not to exercise authority (Rati, 1981:9) . In essence,

-

"only when the custody order has been made by a superlor
court amd both parent and chlld are’ 1ocated in that

p}ovince, may expedltlon result” (Ewaschuk, 1979:185).
Another alternative toﬁa-charge of abduction is section

,

116 of the Canadian Criminal Code which provides:

116. (1) Every one who, without lawful
excuse, disobeys a lawful order made by a
court of Justice or by a person or body of
persons authorized 'by any Act to make or
. give the order, other than an order for the
payment of money is, unless some penalty or
punishment or other mode of proceeding is
expressly provided byr law, gqguilty of an
indictable of fence  and is liable to
imprisonment for two years. .

{2) Where the worder referred to in
subsection (1) was made in proceedings
instituted at the instance of the
" Government of Tanada and conducted by or on

behalf. of that Government, any proceedlngs
in respect of a violation of or conspiracy
to violate that order may be instituted and
conducted in like manner.

-

In ordes.to employ thls remedy, a 1awful court order must be
in existence, as in civil proceedlngs. ] However, this
) . .

section cannot apply where an alternative legal procedure is

®/
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apparent; for exémpie, section 116 cannot be used if a
. » ' ' .
-charge of abduction could be established '(Ewaschuk, 1979:
. I . ‘ e
in addition .to civil proceedings, other civil actions

are available to the parent-victim. A writ of habeas COrpus

can be 1ssued by a court on behalf of a person who claims
that they were .legally ent1tled to custody of the chxld.
The parent requestlng a writ simply must prove a legal rlght

totcmstody, normally on the ba51s of an orlg1na1 _decree.

Habeas corpus prescribes that the person wrongfully in

custody of the child ‘must -bring the :"body"' (the child)

before gi: court. The court may also initiate an action for
¥al remedy based on an alleged tort of intentionally

a finan
causing mental harm and ouffering; 16 custody cases, tort
liahility -originated f}om the father's right to his
_children's services, .The notion of children as property

still prevails, since it appears that courts are more Wwill-

.ing £o assess damages against a parent who has abducted a

’

child - than to impose criminal sanctions upon him or her .«

(Katé;‘lasl: 108-109}). Although tort actions to recover’ .

dgmages'for mental distfess have been"rare, there have been
suocessful cases, particularly .in the United'Stateo where
the cus;odialrparent received financial_compensation (Scott,
1981). In circumstances 'where_ no custody order exists,

civil remedies are not applicab&ef/‘In a significant number

-~

]

"
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of abduction situations, there is only a de facto custody
arrangement in effect. However, civil law recognizes such

arrangements'and will gfant an’ interim custody_ordgr on that

basis.

The civil actions available are.generallj ineffective-

when a remedy is possible, the process often involves con-

siderable red tape and expenses, stipulations and a slow,

tedious recourse.
v [

The Police Response o

It is genefal~knowledge tﬁat police have traditionally.
been aisinclined.‘to beéome‘ involved in what theyk call
'family Hisputes'. In the case of an abduction within a
family, it often takes additional efforts by a lawyer to
convince police to.investigate. Even;when a céurt makes ‘an
order for‘ civil contempt, police are reluctant to . act.

Again, problems of jurisdiction “&{{;;?\\ Since an arrest

warrant is valid only within the province in which it is

made, a parent cannot be arrested once he or she leaves a
provincial border--which is almost always the case,
However, an arrest warrant may be registered. into CIPIC

(Canadian Police Information Center Computer) and if, for

’

instance, an abducting parent is stopped for a traffic

violation, a computer check may lead to an arrest (Anderson,

1981:74) . °
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Nonetheless, police ‘reluctance .is émplified when a
redd;st tb}investigate a complaint of child abductidn is
made. Especially when thé whereabouts of the parent and
child are unknown, the police feel that the time and expense
invovled _should be allocated to more important criminal
matters. However, if éresented with a austody order or
separation agéﬁ?ﬁ%nt,' police will attempt to locate the
children, proviééd they are étill within the jurisdictional
area of the police force. There is legislation existing in
the provinces of British Columbia, Manitoba, New Bruhswick
and Ontario, which p}qyide for specific remedies to enfofce
custody orders, Such remedies inélude the éosting of a
security bond, a warrant'for arrest Qhere it .is feared that
~the abducting parent will flee the jurisdiction, the deposit
of +travel documents, and custody orders directing peace
officers to locate and assist in- the return of abducted
ch&ldren. The Feaerﬁl-Provincial Committee on Enforcing
Maintenance and Custody Orders; has recommended éhat all the
provinces should enact similar 1égislations, to enforce
custody d ees within a province, inter-provincially, and
internatiiijly. Several 6ther provinces are considering
these provisions (Federal-Provincial Committee, 1983:
24-25). Aqborée; to procegs a chilq abduction complaint ng

also come from an agent of the Attorney General.
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There are several‘reasons wh; theipolide hesitate to
lay a charge of child abduc£idn against a parent. The most
obvious . is the difficulty of provipgk the -specific or.
criminél-intent. Some provinces have héégzﬂgélicy that  if
the child has been taken out of. Canada, .notmj étanding a
custody order, no charge would be laid. A particudgr con-
cern expressed by one province regarded the issue of whether
or not a charge of parental-child abduction is constitu;
tional. 1Its officials maintained that since such a charge

indirectly résults in a custody hearing, which is civil in

nature,. it therefore is contrary to federal jurisdictional

-

. power in relation to the criminal law (Ewaschuk,_1979:189--

1190). Nevertheless, until most recently, the predominant

problem in obtaining a criminal charge was the provisions
éet forth in séction 250 of the Criminal Code. Before the
criminal law amendments, no charge could: . be laid if no

custody oréfr was in existence, or if parents had custody.

~orders from different courts. A parent also had an almost

complele defence on" the grounds of a claim of good  faith in
the best interests of the child. These provisions are now
repealed.. Inspector John McComby, in the Morality Division
of the Ottawa Palice Department, says that child abductions
by parents are the most difficult and sensitive cases which
law enforcement officers have to deal with. Yet, the new

guidelines set forth in the criminal law amendments, assists
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the department, and makes théi; duties clear at the provin-
cial level ﬂMchmby,ul983gintekvieﬁ).’ v
The new ié; aliocqtes‘ to ﬁbiice‘ thé power to lay
charges against parents. It is projected that changes in .
the current legislation will change police -attitudes and
subsequent actions toward parents who '.abduct their

children. In essence, the new provisions leave little room

for police discretion.

conclusion

bl

_:ﬁgmedies for parental abductors will remain deficient,
essentially because emotions may run too high among deter-

-~
mined parents. Thus, mothers and fathers, emotiocnally

charged, will oﬁ;s#::?féi’ civil or criminal 1liability.
However, with current changes in criminal ‘sanctions - for
parents whq'abduct their children, the potential for deter-
rence and retribution is considerably higher. |

It can be argued‘that-in congrast to criminal actions,
civil proceedings serve as a direcé remedy to the parent whoﬂ
has wrongfully been denied custody. Therefore, the main
purpose of initiating actions=-to return the cﬁild to the‘
appropriate bérent—-is more likely to oqcupﬂihrough civil
procedures. Neverthéless; criminal actions with respect to

parental-child abductions are not limited to the deterrent

and punitive aspects, as Katz (1981} explains;



72.

If applied strictly, criminal sanctions
apply only to the questian of wrongdoing;
they do not ensure that custody is returned
to the proper parent. In practice, how-
ever, the child is typically returned to
the parent who was griginally entitled to
custody. A non-custodial parent, incarcer-
ated, is pot in a position to press custody
claims; "even if the penalty were less
severe, the fact of abduction alone is
- normally enough to place custody again with
the lawful custodian and 1is persuasive
evidence that the abducting parent should
not be granted custody later {(p.-98}.

Therefore, the use of criminal measures can .also serve to
remedy the situation in .terms of the curative aspect, by

returning children to the parent with whom they have lived

prior to ' the abduction. In viéL of both remedi nd
deterrent aspects of criminal and civil actiwsgs civil
liability appears to prove ‘less"effective than criminal-

sWctions.
It has become clear that criminal sanctions are a
necessary measure to counteract the increasing rate of child

-~

abduction within the family. In reference to the rights of
childre;} the goals of c¢ivil remedies -are aimed directly
toward the inﬁerests of the parents, while the present.
criminal law is intended directly iﬁ the besﬁ interests of
children.‘ .The Canadian criminal courts appear to have.a
solid base for dfcision-making in cases involvjng the abduc-
tion of.i;Fhildugy a parent. Whereas the guiding principle

in~civil:§’ses regarding this issue is the paramount concern
¥ N ’

for the ghild)/s welfare, criminal proceedings ake estaly-
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r

lished to —vindicate the authority of. the’-court and to
protect the public @ntétest.' There is some evidence ;hat
the judicial system is beginning_ to récognize the best
interests of the child aé an inteéral part of the public

interest. =~

e
¥
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< ' CHAPTER FOUR

-

TBE NATURE AND EXTENT OF
PARENTAL-CHILD ABDUCTION
m

The conventional procesg of divorce normally does not
leave the parties involved without some leghl, saéial, or
:lémotional repercussion. When a marriage dissolves, family
~;nembers are susceptible to- experience varying side—effects
that can.be short-lived or long-lasting, overt or latent.
Researchers have associated the'impact of divorce on adults ‘
"with such factorg as fear, sadness,.anxiety and loneliqess,/’;
which in effect, may trigger episodes of poor physical and
mental health.  The literature in diverse qisciplines is
abundant with studies and analyses on the deleterious

effects of divorce on @dhildren--about the trauma, the

. Yy
- -

feelings of guilt and remorse they endure. S

- -

. For most famil?es, divorce goes on and oﬁ;-both for‘
parents and their children. Yet, few divorcing mothéré and
fathers are really aware, much less prepared, for what lies
ahead--the complications, - compromises and burdens, until a
more satisfying life situation presents itself. The hega-
tive {mpact of divorce on both barents and chrldrén is
relatively\ a no;mal expecténcy in a majority of céses;

however, even in those of,contestea\tusfﬁa;’of the children,

most conflicts eventually become resolved. But, somehow,
Y
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the adjustment of some adults to marriage failure ‘and to the
status of non-custodial parenthood, becomes thwarted--a
chemistry evolves which spawns the crime of parental-child
abduction.. .It appears that it has something to do with
extra-pain, extra-sorrow, extra-strain, and how they degen-

erate into a bitterness beyond normalization.
In-preparation for this chépter, data on parental-child
abduction were gathered and analysed from three primary
sources--eight. police files from the Ottawa ~Police

Department; fifteen adult custody assessment cases and six

L ] .
child custody assessment cases from the Royal Ottawa

Hospital's Family Court ‘Glinic; and, nineteen trial cases.

from the Canadian Abridgement indexes.l
Ve

The Offender and Victim(s)

The actions of the pangﬁtal abductof involve the
victimization of at least ‘two individﬁals with whom there
hgs been an intimate connection or knowledge by the
offender. The primary victim is the defenseless child who

,Suffers direct consequences, resulting from the abductjon.

The secondary victim is the parent from whom the child is

taken; intrinsically, a victim of circumstance. Offender

-and victim profiles are crucial to understanding the procégé

Information concerning the methodologys and . details of

these studies is discussed in Chapter One: Introduc-
tion. ¢ ’
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of victimization and criminal motivations entailed in
parental-child abductions. An important contribution to"
this cause is Michael Agopian's empirical study (198la) of
the nature and patterns oflthi§vggiggrin.thé city”pf‘Los
Angeles.?2 Notable reference will be made to this work
throughout this chapter. *

Parental-child abductions in general, are not bound to
.one social class or racial group, but can be experienced by
all social strata in society. However, certain offenders’
characteristics tend to have a predominanf trend--racial
composition is one such distinction. In the study of
fiféeen cases of adult custody assessment files, Caucasian
individuals accounted. for thirteen of these cases. This
racial trend is supporged by Agopian's findings which are
explained by the tendency of Caucasions to place lesser
emphasis on.the seriousness of violating court orders, and
to display patterns of greater mobility, maintained by .a
more contemporary lifestyle (198la:58). Howevér,-in context
of the Canadian situation, differences between Caucasians
and other racial groups are not necessarily as great as they

appear to be in the United States.
'._'/_-‘ ‘

—

See, M. Agopian (198la), Parental Child-Stealing.
Toront®: Lexington Books; M. Agopian (1982), "Parental
Child-Stealing: Participants and The Victimgzation
Process," Victimology: . An International -Journal,
vol. 5; and M. Agopian and G.  Anderson {1981b),
"Characteristics of Parental .Child-Stealing Offences,"
Journal of Family Issues, vol. 2,

b1
-
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Eight ‘out of the fifteen abductors were born in North
America, while the other seven were born in Europe or
elsewhere. Dr. John Dimock, piréctor of the Royal Ottawa
Hospital's Family ‘Court Clinic, noted‘ that many of the
offenders were non-Canadian fathers who abducted ;heir

children for apparent cultural reasons, including cultural

tensions in terms of ' the upbringing of their children,

=especially sons3 (Dimock, 1983:interview).

»~

’ Pafental abductors are generally young. The mean age
'fot %oth the fifteen abductors in the adult custody assess-
ment cases and the eight offenders in the police. report
cases is thir;y—four.years old. Absconding parents uéually
ha;é"a stablg soarceﬂﬁf i{%ome, or qualifications which maKe
it relatively easier to 'rglocate or travel and sustain
sufficient income sources. HoWever, there are also many
cases where fugitive fathers depend on welfare payments and
unemployment insurance, )

The over-representation of fathers in the offender
population of parental-child abductions, is quite clear. 1In
recent years, ‘it has become increasingly evident that more

fathers are - becoming interested in the upbringing of their

children, and participating more seriously in parenting

3 Specific information about the nature and extent of
international parental-child abductions will be dis-
cussed in Chapter Five: International Child Abduction
By A Parent: The Canadian Approach. '
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responsibilities. These current views are a reflection of

_the slow but gradual changes in sex role stereotypes. In

fact, there has also been an indication towards an increas-
ing trend to awafd cegtody of the children to‘fiﬁfers. In
the fifteen adult custody assessment cases, six fathers were
the custodial parent; yet, in only two of the eight police
file cases, the father was the custodial parent, In
Agopian's study; 29 percént of. custodial parents were
fathers. It is apparent, however, that although there 'is a
strong indipation towards the trend of equalizing child
“custody awards between mothers and fathers, it still remains
a slow-moving ﬁgocess.4 The slow course of changing social
attitudes Iis aiso apparent in that the stigma and Quilt of
being a non-custodial parent are much greater for a mother
than for a father. Thus, when’'mothers lose custody of their
children, there is the reater .tendancy "to continue to
fight, even to point of abddéting their cﬁild?en; !
" The proﬁiles of female abductors, necessarily- consti-
tute a different breed than male abductors. Mothers who

lose custody. battles are more likely to face social
obstacles, primarily role expectations which dictate that
the ugother must not have been a good parent if custody was

awardeﬁ to the father'. Mothers will often look at the

”

Statistics on custody awards and divorce trends will be
discussed later in this chapter. :

N\

-
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custody decision as a personél slap in the face, undermining
her adequacy as both an individual and mother. Also, many
mothers who lose custody have been raised themselve; to
believe that .'children belong to their mothers', and there-
fore view custodial fathers as inadequate in comparison, in
terms‘of raising the children. Thus, the combination pf'
social pressures, traditional. sex role expectations and:
personal-desireg serve as\gtrong influences which eventually
lead mothers to abduct their children; more often than not,
an act out~of deséeration.

The m;?g’.qffender is typically the fagper who feels
alienated ffom'his children, reduced to a‘;Jsitor ‘status
during designated times, and cheated by a legal system that
is every father's'adversary.. In one case, a father, four
. years after his divorce and subsequent frustrations concern-
ing access privileges for his dAUghte;L viewed his ex-wife
and the courts.as the enémy, the United States as his haven,
and abduction as the .ofly way out of a losing battle

=y

(pefalco, 1983a:16). Fathers- feel £Lat prejudice is
perpetuated when they are restricted to parLicipate as
full-time parents; while at the same time, are expected to
. be prompt and consistgnt with support payments.

"The quest for vgngeancg, shapésﬂ%}ak?ry. It creates -
tra%&tions_ of hate, feuds” and wars” {Halleck, 1982:103).

There is a general belief that parental-child abductions are

“
@



-

promoted/by fee11ngs of - anger and vindlct;yeness toward the

ex- spouJe rather than altrulsm, as*® many parents contend. In

-
w L. r

’ chhaeIJAgopaan s study (198l1a),. however,. -the examlnatlon of

i - -
communications, or lack thereof, between the parent-victim
- . ~ . Y

and offender during the abduction, did not render results to

Support the view  that vengeance is an important crime
..

mot i e; but, that the main objectlves are the Lntentlon to
have full- txme custody of the ch11dren, or the degire to
have a reconcxllatlon of the broken marrlage. .§et, Agopian

does leave room- for speculatlon, in. that he notes 'sketchy
4

'crrme reports' as one of the reasons for why the amount'of
* o
an1m051ty as' ‘an elementlrn fosterlng an abductlon can be

greater than actually discovered in the study. 1In ‘our dis-

cussion of offender S personality characterfstlcsq Dr. John

Dimock explained that the typical feelings of most parental

abductors contain a mixture of anger and depression--"I'm so

sad, so I'1ll fight back." " In fact, in ~several of the

'flfteen adult oustoﬂy assessment cases, the abductlng parent

had had some psych‘atrlc, emergency or outpatlent treatment
for deptession in relation® to .the custody dlspute. Fathers
in patticular, Dr.:Dlmock told a reporter for the ‘Ottawa

Citizen, act on distorted feelings of anger and bitterness

. toward their ex- WIVES, selfishness and overwhelming }ove-;or

thelr chlldren (Defalco,, 1983a:19). Although 2there are
- . u!‘

- . ‘ I .
perentalﬁchild kldnagplngs_that! ‘c;early motivated by one
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< . objective, such as pute revenge against an estranged spouse,'
. . i i - RN .

or a consumed desire to retain custody of  the child, it.

.

appears fair to assume that most cases involve a combination

of related factors which trigger a parent into action.

In an Ottawa case, the motives of the abductor involved

/ " at least that of revenge against thé ex-spouse and the

o ‘desire for a 'recohciliation.' After seven months of ro
communieatioﬁ \:;rhatsoever, the mother'-r:eceived a phone call
_ ; : ..

from her estranged husbépd saying, "I heard you were 1ookfng
for me". She bei@evés he might have seen I".:er advertisement
» in the local newspaper of- his_American home town. The
father to.l"d her where he and_"_the child v;ere, on- the c.:o.ndi-
tion that she would agree to rekindle their relationship.
) The rr!Oth'er agreec.'],' went to. Ohio and on the pretens'e\_ t;hat
' there would be a reconciliatibn, the mother took the~bo‘;; for

" a walk, then cal-:_[ed a cab _amd Qent to the bus station. When

she arrived at the bus de§ot for Toronto,. her ex-husband was

there, screaming and .try

b

ng to grab the”child. When the
&'lice arrived, shé ‘t-;oid them she was awarded Custoc\)\&f_
their 'son,; in fact, shortly after the father abducted. him,
‘Th‘e polhit_:er allowed the mother to bd‘atd tkle b'us'_ with- he;.'
_sdn--afté'r .months 'o'f_ :anguish, fear,"'-'"and ul't‘imatély by

"employ.ing the tactic of deceit, this parent-victim had her

——— child back (Egan, 1983a:l).

5.
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when child abduction occurs iu the early stages of
divorce, often there is no custody arrangement; sometimes --
not even a de facto situation whereupon the parents have
agreed to a temporary arranéemenrrfor-rhe child with one
parent; in this situation, the parent with de facto-custody o
can apply for an interim custody 6rder, granting ‘official
custody until the case ls brought before the court.. In one
of the cases studied in the ottawa‘polfce files, the mother
abducted her daughter, out nothing could be done,. at least
by the police at the time of the report. The mother had} in
fdct;‘previously beeniﬁwarded legal custody of the child.
Although there had been an apparent de facto situation
accorded to the father Lnd agreed upon by both parents and -
wltnessed by a professional child care counsellor, the
pol1ce cleared the case because of the legal document 5

"Many parents must wait as long as ten years oOr more
before finding their children. Many give-up after a year or
two. It's a part of them, they want to forget. - Some
remarry, start hew families; others staj sinéle, afraid to
try again” (Gill, 1981:181). One father waited fourteen
years to find his daughter who was aboucted by her mother at
the age of three--actually, she had found him, only learnlng
of her father's true‘ldenﬁlfy,one year before. After spend-

V4 K | . ) ‘ . l-:‘

-

abduction -and the po could not ‘reach him at the

] The father was not prgsent at the time of the alleged
time the cdmplsint was giled.



ing 'thousandS' of dollais_ on pfivagg éetectives, Qriting
hundreds of lgtters to politiciéﬁs,'spending hours in court-
-‘rooms trying to find her, he eﬁéniually' gave up. He had
recently remarried ‘and had\another child. ™I Enew’I would
find her someday, but.the main thing was that she found me.
After all I éid} to try and track hé;'down, it's'sort;of sad
I failed"™ {Burgess, 1983:1); | _
When childrén are abducted, 'the. parent-victim usually
spendé the"first few days doing everything they think can be
done, such as cali}ng friends, relatives, their lawyer,

.

.police and crown attorneys. The decision to take action to

»

search for tgkér children is 6ften a moré_difficult task for

housewives than for workiﬁg mothers or fathers. They Hhave

lost their only profession--as mothers. Thus, it may take

them somewhat longer to take a decisive step[ while working

mothers, as most fathers, have their careers -and accompany-

L]

-

terms of\

Yet, mapy of these parents soon learn that they are faced
with simultaneous dead-ends, even with the help of lawyers,

investigators and law enforcement personnel, Many times, a

bd
1

. . : . o .
parent experiences phasés of depression and emotional
- exhaustion, and is on the verge of giving up. There are
cases, when parents take on, full responsibility to find

their children. They actualdy go out.and search for their

ing responsibilities to make the search easier, both ‘in

financial and emotiohal support (Gill, 1981:172).
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childien themselves, 1leaving home an? " jobs, éiienatiqg
friends and family (Glll 1981:193. But most.parents -also |
rely on the help of others, spending thousands of dollars,
that few can normally afford. In one case, a father
returned from a business trip to find his wife and four-
month old son gone, élong';ith everything in their home. "I
came from a wealthy Yamily. I am wealthy. -1 found them.®
he told a reporter from the Montreal Gazette. “You know, I
am not‘the average father. I can spend $125,000 on law—

yers. Wﬁat éverag father can do that? I have lost half my

business. A guy who's working in an office--can he spend

days and weeks in court. Can he afford to:spend two hundred
aﬁa fifty ($250) do&la;s on a single letter from a 1awyer°“
(Bagnall, 1983:F-1): - |
When, parents are lucky enough to recover their abducted
childrén, they of;en. view it as a gift, ‘a miracle come
true.  They generally unwind 4&nd go back t6 their * old

routines of . daily 1living; many parents, however, remain

frightened and. cautlous, especially when the children are

' too young to phys1cally resist another p0551b1e abdu$on,

.to use the telephone, or to know their telephone numbers,

area codes or home addresses. Thus, parents often_spend the

—-

-~

first few weeks:- or months trying to teach their children all

these details, while at the same time, trying thelr best to

_convéy to the chltgfen that everything - wlll be okay, now
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that thej are }home'. 'Yet, these parents know quiterwell
‘that everything will not be coﬁpletely "okay", at’ least
until the child can control his;or her own fate.. .
" The Canadian Bill of Rights guarantees - to- each the
right "to life, liberty and security of person”. Yet, there
are countless children born with these rights who héve them j
denied by the unjustified actions of their barents. When a
child is abducted égaiqst his or her will or understanding
of the act or consequences thereof, the act interferes with
the child's personal 1liberty and has the. potential for
creating irreveréible psychological and emotional damage.
' While there is credence to the argument that the child is
taken away by someone he knbws.so well and mos£ probably
‘loves very much--and, may not fully comprehend or feel the
impagt of the circumstances at the time, there are neverthe-
léss, serious ifpercussions. To be torn'épartL_both physi-
cglly and pmotionally'between two-parents can be devastat-
ing; running and hi?ing from mom or dad may sgem like an

®
adventure to the chil

at the time--but, fantasies do not
lYast too long. Sooner or later the realities come to.

ourse, many children who are emotionally

. . —— ' - - - \
stronger than others aEE\Qiiz to survive the experience of
the abduction without méasu ble;fémagq, However, thkre‘is

surface.  Of

a significant nuygber of children who do suffer emdtionadT~_
l ' ) o-‘.' ’ - ’ h
.~ . T - - . "!:.
; ¥ ,
LI
- . - 1
-N ‘.. i
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scars, requiring counselling'tof'deep-rooted probleusjpre-
cipitated by the abduction (Dimock, 1983: sinterview). ﬁi :

It is the opxnlon “of several scholars that a child's
need for stability and continuity should be teflected in - tne .

finality and unconditional status of all custody orders, at

‘least in principlé—-and that the parent given custody should

have complete discretion over visiting arrangements for the
non-custodial parent (Goldsteln et al., 1973:101). Yet,
post-divorce tensions, often involving the issue of child
custody, frequently create on.unhealthy environment for the
children. _In fact, the abduotion for the children is often.
merely an extension of the pain endured during the period'
following their-oarent‘s separationﬁ | -

There is no ﬁoubt that, the true victims of this: crtme
are the children, who suffer from the‘suégen upsettlng of =
their stability and from the trauma of 1051ng contaét with
the parent who has been the primary caretaker in their
lives.i They must also face the uncertainty and confusiong
that aceompanies the necessity of adapting to a new euviron]‘_
ment. Even thougt younger childreo will adapt mo;e readilf
to a new community, or 1auguage and culture,_the impact of

A

the dramatic' change uSually will reveal 1tself if and when

the child 1s returned. Furthermore, in many cases ‘the' chxld
i Spirited "from ~one place to another--"We ijved like
2z

igzagging

———e . \ ’ _ . .

éyosies“, one absconding father told a repor‘sru
: A

-r

E P K (-
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the United States to elude police—and private detectives who
1

were‘hired by my wife" (DefaIco,-1983a:193u In one of the

police file cases that" lasted two'a;nd a half yearg, the

mother and her abducted daughter 1lived in five European .

countries and Jamaica before returing to Canada.

Generally, child;en are quite. young when they are
abducted. The mean age in the police file study and the
qhiiﬁ custody assessment study 1is six years old and four

years. o0ld, respectively. The/ mean age in Agopian's study

"(1981a) was seven years old. As Agopian points out,

children ‘in their early childhood years are more desirable

targets--o0ld enough to take care of themselves in certain
N ‘

tasks, and too young to have the knowledge or capability to

_acquire access to telephone or notify by other means, the

parent-victim (p. 65). Althougﬂﬁthere were three children

under three years of age in each of the two studies, the

- children in all six cases were returned promptly. ‘Agopian

discovered in his study, that the abdx;ction of a lone child

was most common. Yet, in the six child custody»assessment

cases, where ten children were abducted, only two cages

inEé{xﬁd a single child, whereas two’children were involvéd
s . ‘

in four case‘g.//'Seven'out of the ‘eight police cas~es, how-

ever, eﬁtailed the abduction of a lone child,, whereas four

children were involyed in one particular case. _ Addition-
: . 4

(/A 4
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ally, Agopian fcund that there does not appear to be any
particular preference on'the part of the parental abductor
towards males or females. (1981a 65).

S;nce most children are abducted during the childhood
years of crucial development--when they learn to trust in
others, particularly- their parents-—the abduction‘ is an
explicit breach _of that trust. Children wonder' why they
were taken away. Is it because they were bad, that mommy or

daddy didn't come after them, to bring them home? The guilt

many children feel about causing their parent's marriage to

.

break up, can be amplified beyond predictability. The loss

of trust 'is transfered into many other negative feelings

such as confusion, fear, insecurity, and especially anger.
3

Dr. John Dimock explained that the most typical emotion that,

children are willing to express is anger and resentment.

They are not only angry at the absconding parent' for taking

them away, but also show anger towards ‘§\§,péht wh;F)

allowed this to happen. This can be a significant proble

if the abducting parent made an effort to influence the’

child against the other. parent. Thus, when children are

. returned, many parents will usually make extra time, and

make the extra effort to help their children readjust, their.

lives, reassure them. of their love, and counter ‘any possible

4

anﬂﬂpa;hy 1nst111ed by the .absconding' parent. -But, no

mat(er what is done, lt is often not enough. Some emotional
L4 " ; * .

N
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scars are irreparable. The chi)d remains a child at risk--

to heing abducted again{.to‘ lecoming a troubled adult, or
even to &gzéming a generational parental abductor-wthe ulti-
mate victim.

o’
*

The Crime Milieu
Child abduction by parents could potentially occur
- « -
" during all stages of marriage and divorce. The crime could

signal the beginning of - a separation, or it could announce

the end of a waging battle between parents, even long afﬁe:

court orders have beepn issued, Thus, the abduction could

take piace shortly after \marital diséensionibegins or years
later, following thg AofficiaI divorce. However, in most
cases the abduction usually takés the foﬁn of a last resort
event, following an ominous p?riqd succeeding the termina-
tion of a marriage in fact, ifmnot“by decree. Waters anq‘
Dimock (1953) explain that "divorce involving children is .
often a protracted busifess, not a singlexlegallevent. It
is préceded by marital discord, is” often conducted in an
atmosphere of acrimony and compﬁhltion ovenc?iidren, money
and prop;}ty and‘.may be followed bf years of further
disput ovér these same matters in the légal and social
arenas” (p. 82-1051). Tﬂus, the emotional tremor that sets

off parents to kidnap their childr#h emanates from a speci-,

- g
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fic event, or more typically a combination of events which

result from family breakdown.
-

4

Although a substantial number of child abductions take

place subsequent to the granting of child custody awards, a

_ : a
significant proportion of these crimes also occur during a

" de facto custody situation--an arrangement in fact, but not

-

officiated by a court of law. Yet, as aforementioned, the
law recognizes a separation agreement providing for custody

(de_facto custody) and will maintain it by an interim court

order, pending a formal court héa:ing. Nevertheless, de

facto situations can be problematic; notably, an interim
custody or&er can prove more difficult'to ehforce than an
order pursuant to a custody award. Ag well, during this
period many aéults have a hard time becoming accustomed to

4 r T .
the fact that the marriage has ended--the -abduction of
children is teétimony of this maladjustment - (Bala 'qnd

Clarke, 19Bl1:46). In the same vein, thé perception that

custody awards .are préjudiced can ' also _contribute ‘to the

self-helpiremédy of abduction.. If fact, many Canddian males

believe that they d¢ not stjnd equal chance of obféining

custody in contested proéeeg}ﬁgs, particuiarly if Jthe child
is female. Currentiy, howeQer, family court jutges' orien-
they tend
fo baée ;heir a%ii:;onngor child custody_éwar on whatever
serves the best T ere;t £ the'chil he féctors thak a

- .

tation is undergoing éignificant changes yhereb
I

‘-
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court may take into.consideration range from the child's .
stated preferences, to the length of time a 'child has
enjoyed a stable environment, and the ability of both
éhrents to provide for both material and emotional needs.
Nonetheless, many fathefs';ee de facto custody as their only
‘choice, even if they have to abduct the child to obtain it.
In the police file Qtudy, the parent-victim had been
awarded official custady of the child'in six cases out of
eight. In one case, an inqaéim court order was granted to

: . ' - )
the victim who was awaiting an official custody order in the

immediate future, In the other casé, it turned out- that the

LA -

offending parent was, in fact, the lawful cust ién. In
both the adult custody assessment and child cu§F3:§ assess-
ment studies, all the pareﬁt*victims had official Custody of
the children %t the time of the abduction. As Agop-ian
(198la) diséovered in his study, a significant amount of
parénti}:child abductions are indeed perpetrgtéd under tﬁe
guise of a non-custodial pa;ent exercising court approved
‘visitazion *griviieées. ' Further, the offender's apparent
‘compliance with the custody arrangements for a .sensibie
period of time “appgars ‘to be an ‘essential preparatory
elemént of the crimé scheme” (Agopian, .1981a:267). In the
six -ch{ld custody _aésessment cases, the length. of the
éustody'afrangement wa;:go less than three_mpnfhs,_and the

longesb;period was two years.

i

Y
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In most divorced families, the relationship between the

custod1a1 parent and the parent without custody, generallx

focuses on arrang1ng visiting per1ods thh the chlldren and
support payment obligations. The tenuous contacts between
the: two parents are enough to create hostile relati?ns,
'especially ‘oﬁ :iqsués cohcgrning the children. The non-
custodial parent is susceptible to becoming frgstfatea and
angry when ~the -custodial parent presents obstacles to an
appa;gnt mutual agreement concegning visiting rights. Such
'obsta_'cles include visitation only in the presence of, the
cugtodial parent, sudden changes in access plans, and mo;t
impoftapt the spiteful attitude of the custodial parent

Al

towards the visiting situation. These behavioural patterns
can play an important role ' in encouragiﬁs a parent to desire
totalicont;ol Bf the child's welfare. 1In an American -case,
a father told hls story of how he was nearly driven to
abduct his son, and how the trouble started w1th resttalnts
on his visitation.pr%vjlqus-—”ﬁy wife disliked me and for
this - reason she was underminiﬁg my role as a father"
(Clarke,‘l983:315). In other situations;.visitation rights
are used as a ploy to attain another purpose, with the
chilaren. iﬁ the middle, as the 'baréaining_ chips'. One
chstodial mother told. a reppffér from the G;;;;te,”"lf he's
late-bitﬁ the suppoftfcheque, he doesn't see them" (Bagnall,

1983:F-1). Such a vicious game, with the children played as

—_
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pawyns, can prove to be self-destructive, in that its poten=-

tial to create an extreme act of_ revenge--the abduction, is -

esséntially brought upon by its oih calculated motives. An

even more volatile situation is one where the non-custodial

parent is denied complefe or partial access to visit with ,

the children. In nine out® of the fifteen adult custody

assessment cases, there was a histogy of denied access of

the non-custodial parent's visfting privileges. A resulting-

abduction from such situations can take a most extreme form,
k]

. 1n terms of the poss1b1e adverse effects on the children.

The visitation period can also contr1bute as a predipl-
. d

tatlng event to the crlme of parental—chlld abductlon in the

_sense that the.time spent wi&p the chigﬂ may_emphasiie to

the parent what she or he'gs_missing by not ha§§h5 contact

with the child on a regula ‘basis. Thus, this may:IeeG to

the, retention of the ch1ld beyond the legally permitted tlme
period. In several of the cases analysed 1n the pollce flle
study, the non—custod1a1 parent did, in fact, over-extend
his or her v;sxtatlpn rlghts. Yet, in most of-these.ceses,

the child was returned within forty-eight hours. However,

\.

the desire to hold over the child 85 a_more gprmanent basis-

4
~-
is more 11kely to happen during an extended visitation

’

period, such as a month during the summer (Agopian; 198la:

69). In one case, a.mother left with hér son and daughter

to Jamaica for a month's holida&; when the access period was
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court-approved‘ visitation rights can place da custodial #

parents 4in a precarious position- while they violate the law

by denying the non-custodial parent his or her right to have,j

.the offendef in .carrying out an unpredictable, yet often a,;"

' préﬁéditated\s;iminal offence (Agopian, 1981a:71).

The crime of parental-child abduction can either take

]
the form of an impulsive act, or of ‘a well-planned, elabor-

ate scheme. The latter usually involves a- getaway vehicle,

and sometimes the necessary -means to change identities,

Cross borders, and arrange for safe house accommodations.

-

" over, ' she ‘returned .her.soi with a note saying that: she =~
‘planned to keep her daughter {The Gazette, October A5,

'1983:l2). When relations between ex-spouses-are unstabie,

s

.access to the children, they could also inadvertently ‘aid

In seven out of the eight police ¢ases, the crime was per-—

. h 1 .
petrated during the. Visitation period while one case

involved the abrupt’ removaI of the child from his place of

reSidence. It appears that the most common strategy of

»

carrying out a successful abduction ista contrived plan that .

is activated ‘during a legal VlSltatlon period. A court

~

mandated visit can be quite convenient for the offender, who

has the opportunity to carefully determine the crime stra-

tegy and topactually commit the offence.withOut concern for

alerting suspicions. It also prov1des time for the offender

to design an elab&Fate plan that involves arrangements for
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employment, a school for the child, and a place to live,
with the ‘aim to ensure anonymity and to hide from the
custodial ‘parent; private _ipvest;gators, ~and the authori-:
tiesi In-one‘case, it'was'discovered that the absconding
parent had secured employment "and enrolled his chlldren in
'school far in advance before the "actual crime was commit—
ted. There ‘are many Canadlan cases where the parental
abductor, parfTEGi;?\y the father,. has re—located into a
small Egppunity ;n anothet province, remarried, and has even
had otﬁer children. In one case, a woman finally tracked
down hefrestranged husband and daughterlafter fibe years of'
no.communication and an endless search. They were located
in a tiny Northern Saskatchewan town, where the father was
‘running a small motel with & woman, and they had had three-'
children (Defalco, 1983b:19).

The parental abductor usually gq;ks alone, se;dom'
. accompanied by an accomplice;' &et, in cases where there is
an accomplice presentpmit'uéuaiip is e hired professional
"who commits the actEal abductlon while - the parent awaits,
generally in the getaway vehicle. Gene:ally, witnesses are -
present at the scene of tﬁe.crime. The most .common wit-
nesses are the custodial parent, grandparents, or other
elqse relatives. The crime.locatibn employed is usually one
.that the offender views as predietableh end relatively‘

uncomplicated in terms of departing from the crime. scene.
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.Thq child's placé of residence ranks high on ghe list of

' target places whefe the crime is most likely to occur.
_Sinceﬁ.a' significant proportion of -child_rabductions ate
com@itted.during a legitimate vis;;ation period,.the child's
home is a typical point of departure., 1In ;ik of the policg.

e r——

casés, the children were taken from their homes, under the
guise of a regular viszt-thh the non-custod1a1 parent. In
. one case tﬁe child was taken from the home, but 1nvolved an
ab;upt removal into a getaway vehicle, 1In angther case, the
érime took place during the vigitation period,_bup occurred
in a shopping centre, qpéareﬁtly chosen becalse the custo-
dial parent was present during all visits.. When access to
the children is mase difficult, either by alcouré décree_ot
by poor relations with the estranged spouse, other locations
that argqassociated with the child's activities, become more.
desirable, 1In 1975, a Canadlan study of two hundred abduc-
tion cases.was conducted by Lois Preston,.founder of Parents
of Kidnapped Children. she .discovered that ‘Eo;ty—six
percent of the children were abducted from schools, st?eets-
or backyards (Anderson, 1981:73). Thus, if the home appears-
to.be an impracticable or-inQCCESsib;qjlocation, piacéé'that
are frequentea by the child, such as school, become primary

Eargets.. In fact, some ‘American schools have even estab-

lished ‘a "'never~-the-father" protécoi, specifying who may
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and who may not pick up the children after scheo;'.(Demeter,
1977 XV) '
‘ %
Parental—child kxdnapplngs can happen at any tIME,
during any season of the year. However, there appears to be
a sign1f1cant assoc1ation between certaln months and days
and courtVapproved-v1sitat10n perxpdSc' In seven of the
poiice cases, the ebduction occurred; during the summer
months. One case occurred in the late fall. The summer
months are"‘particularly Vattractive, since most extended
visitation periods are granted ddring the ‘summer holidays:
The weekend days are convenient for weekend.parents, fridays
present opportun1t1e; for parents wlth 11tt1e or no visita-
tion privilegee1 where a child could be taken en route to or'
from school, leaving the weekend to travel and relocate, if
only. on e temporary basis (Agopian} i981a-71). ‘Since most
of the crimes in the police study were perpetrated during
the visitation perleg, occurrences .were reported several
hours after the child sheuld have been returned, %enerally
on Sgnday'afternOOn and evenings or Monday mornings.
The‘mcdueloterandi of parental-child abduetions usually
entails little or no resistance from'the child and rarely
| reqdiree'ﬁthe_ actral use of force, More frequently, the
threat of force is—employed whereas phyeieal force is used
only to ‘secure posseSSion of the child, 1if necessary. In

twenty-five percent of the cases in Preston's study (1975)

1
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physical acts of violence, such as the smashing of windows,
hreeking down doors, manhandling the ex-sponse or the ehiid,ﬂ

were employed. 1In the one poliée'case which_invol&ed abrupt

removal of the child,. the father smashed open a window,
snatched the child and fled in a waiting taxi. ‘Because of

the abductor s anguish or anger that is often involved

L

child abductions, particularly those cases where there is an'

"abrupt removal of the chld*/ can entail serious physical
harm towards those protecting the childL against the
children, or.both, In the United States, there are cases

which involved the double death of a. son and father “whose

t

car crashed while attempting a getaway,'a mother who was

shot to déath while trying to stop her ex~husband from

abducting their daughter, and a father who . had previously

abducted his two sons, who returned and shot the children,-'

and thep‘himselfu Other parents have been beaten, sprayed

with meée or tied.up while their children were taken away by

-

.ex-spouses or hired professionais.- Thus, what transpires is

" an actual tug-of-war between the' offender and the parent
. . . ° . -
victim, with the child as the winning prize. However, 1in

general, -child abductions are not as _dramatio; since the

visitation period appears to be an - integral part of the

criminal act in .a significant amount of cases, the primary

modus operandi is deoeption,'so there is no need for the

of fender to apply or communicate any’ kind of violence.

[ —
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Sometimes, the abduction is over qulckly. Hany parents
decide to return the child promptly, after a talk with a -

1awyer, or because they‘realize it is the only adult thing

to do. In our gisoussiop of the adult custody aesesement
cases, Dr. John Dimock reported;that‘most parents return
within a few ﬁeeks,safter they‘realiie:the gravity’o?~their
situation. Addxt\onally, in comparxson to males, females
\\\Ejgg_to commit less well-planned abductions, where children
are returned in a shorter amount of time. - In the child
chstooy assessment study, it was revealed that the length pf
abouction for returped ‘children ta;oed from one week to one
;ear. In the police study, the range was from less than
forty<eight hours to two and a half years. Among the cases
where childreo were returned, however, the'motive to return
the child was not always on a voluntary basis. 1In the child
custody assessment cases, three parents were forced to
return the child; whereas, only two parents brought back the
children on consent. In one case, the child had not been
returned. In the police study, three parents returned the
. —— X
children on consent, while two cases involved a forced
return byl authorities. In _two cases, the children were
still missing. But, more often 'than‘:not, the parent is
’ A :

obstinate about keeping the child--often moving from

province to province, from country to country--no matter
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‘what their consczences teLl them, because it is usually not”

what they want to ‘hear.

: Actions Taken__gainsc,rhe Offender f‘ B

Children who fall victim to parental abductions should'

be afforded general rights grantedy by the Charter of

Rights. They have the rigﬁt to be protected and they heve'

tde right to every resource of the law, even mereAthan'eny
other kidnap vicﬁims in our society. But, theyehave not
been afforded these privileges. The main reason is because
the oﬁfenders are also their parents. Thus, actions taken
aga1nst the parental abductor--from 'the filing 'of the

c%mplaxnt to deciding the verdict ©of guilty 'or not guilty--

have traditiqnally been colored by a blind falth in pa;ental_.

discretions over the lives of children. D Lo

The decieiOn to file a complarﬁt'and to press charges

' against an ex-spouse, can be an arduous task for the parent-

victim, Many parents express reluctance ~to  call the

police. Since many abductions occur during the'visitaiibh
period,'parentsloften deliberate over whether the exfepouse
is just late in bringing the child home,. or if.he or she can
actually have cgriminal intedtidns. VA parent may also hesi-

tate to call the police in'fear that the complaint will be

.
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interpretéd' as another’ -family dlsagreement.6 Yet, the
angrier a parent becomes, thé more 11ke1y he or she is .going .
to make all efforts, including filing a ‘complaint, to
-recover the child. i

-

. = :
Once a complaint is mad'e, the.fnature of "the charges

often depends on the role of the gplide and crown attorney s
oﬁfice. The parents of a mother whoqp daughter was abducted
by 'heg- estranged husband, wrote 'a letter to the crown
attorney, saying that only‘after a letter was written to the
Attorney' General, wgé\'the ,oase picked“up by the police,
almost three months after the complaint Qaéstiled._ In the
police .file study, criminal' cnarges were laid: in‘ four
cases. - In all ‘of 'theeel cases, the crown attorney was
" involved in- adv1sxng and initlatlng criminal proceedlngs.‘
~In three:of these cases, charges were-1a1d under section
250(1) Eor abduction of a.child in the Canadian Criminal
Code:,in two'cases tﬁe children were still missing, and in
the third case, the chiid was™ recovered and the mother was
~due' to face a preliminary hearing to face her,cﬁarges. In
another case, even after the child was returned in a few
: days, the mother decided to go through w1th criminal
charge. However, through contact with the crown attorney's

office, she was advised that}Ehey would not like to see a

3

L

6 The ﬁolice response is discussed in detail in Chapter

Three: ~Jpe Criminal Law Relating Child Abduction By
Parents.
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chatée laid for abduction ﬁnder the circgnstanégs; and that
A contempt charge would be'more.abprdpria£e. In one of éhe
cases; the complainant ptéséﬁted to-the police, court orders
granting her custodyldf the child, of which one includeﬂgthe,
stipﬁla%rbn fhét in the event that - the chilad is taken
unléwfuily by the ex-husband, the police should initiate a
search for the child. 'In the‘occurrence report, the police
wfiteqféxc%aimed, that "this direction is'qdntfary to police
involvement in child custody ordérs.”™ The crown attorney
consented to the order, but recommended that ﬁe should be
consulted on the:matter before any further.action is taken,
if the ch}lé should bé recovered. The fole of the crown
attorney in the police investigation of.’ parentél-child
abductions appears to be important; even.when an information
is laid, the radius of the warrant will normally be extendeai
only on the advice of the crown attorney's office. |

If a parent is charged'wiéh contempt of court, it is
most probagle that the child has been returned in a felaéi
tively short 'beriod of time, or because the victimizeq
parent does not want to press criminal charges, primarlly
- for the sake of the children., while more parents are laying
criminal charges against qbéconding‘ex-gpouses, many drop'.
the charges once the child is returned, usually laying thé
charge in the'first'plaee‘to_énsure'that the investigation-

and search is taken seriously (Gill, 1981:100; -Defalco,
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'1983a: 197.J But, - some.paeents continue to pfoceed thh the
‘ abdeétion charge, aeven after the child is recovered, insis—
tent thae justice be served. Nevertheless,_ﬁoth criminal
and- civxl‘approaches address the problem primarily when thel
parental abductor and’ the chlldren are located. They rarely'
find the_chlgdren, and that is the essential part: of the
broblem (Gill, 1981:66).‘ This is not to indicate thatlthe'

strategies of law enforcement personnel are entirely

ineffeq;ive; .I" fect. it was reveeled in‘Agoﬁiiﬁ's study
that ehe location or return of children is actuelly enhanced_
when the parent-victim notifies the police early. Bu;{.many
parents do not call the police at all, or they simply give
-up after dealiné with a tedious legal process. Thus, often
parents resort to the quasi~legal world of self-help to help

them ff%a, their children. ' In fact, the prevalence of

4 »

parental-child abductions in recent years has inspired the
_growth of a new practice, particularly in the United S
of 'custody—bigilantes.f fheee are not licensed "investi-
gators, but aelf-proclaimed 'professioﬁals who make child
searching their 0nlyibusiness. Iﬁ_the majority of the réf
stealing ‘éases, hoﬁever( parents -hire licensed pfivate
'inveetigatore to help them to ‘recover thei{ children. )
' In Agopian's study, data were analyse;.for the‘disposi—

tion of cases. Of the ninety-one cases, charges were filed

in 55 percent of the instances, while prosecution was
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rejected in'45 percent’ of the cases. Of the forty-one cases

re]ected for prosecution, 32 percent were rejected because
of incomplete evidence to 1ink the suspect with the- crime,'

"and 32_percent were referred for misdemeanor prosecution.

Charges were #ismissed in the. 'interest of justice' for 20
_percent-oﬁftﬁg‘caees. Other reasonS'included the improba- .

bility of a conviction and the" reﬁusal of the custodial -

parent to prosecute. Of the -cases brpught to trial, only 14
percent obtained a gu11Qy determind%ion. The most common
sentence was probation; ﬁo_ztfender receivedss’prieon_éen-
tence. ' j' _ ' . ‘*

cases found for the offence of child abduction under sectlon

250 (and preceding sections) of the Canadian Cr;minal Code!
np until 1982;:-Nineteen-cases were analysed from 1902 to

©.1982. Six cases occurred'in-the'first half of the'centhry,

between 1902 and 1926. In 1957, - the Austin case came to

trial which set a preﬁedent to the use of the "good faith

defence”. The remeining twelve cases were tried between

1970 and 1982. - Although the data is crude, it can be specu-

lated that a parallel exists between the majority of cases

occurring in the 1970 s, and the rise in the divorce rate

during the same period.” tn addition, the significant
. - _ ]

An extended ‘discussion on the. relationship between the

extent of the crime and related divorce trends follows~,ﬂ‘

in the subsequent section of this chapter.

~

An analysis’was conducted by the author fcr all trial




humber of unreported and .unresolved_ cases, and cases ‘not
brought “to, trial must be teken into account.._In the 1970 s,
many of these cases were brought to public attention. Also,
the number of cases that involve the services of private
investigators is .not known, yet it is surmised that a gigni-
ficant number are dealt with in ttis manner_andqdivefted
from the criminal justice system.

. Due to the limitation of the data information, only

certain variables were assessed. Table 1 pfésents the

status of the offender.in child abduction cases.

-
-

T o \\\\ " rable 1 - -

-/ status of offender In Parental—Child
: Abduction Cases
Offender ‘ -+ Number - Percent
Mother 2 - 10.6
Father 12 MO v63.1
Third Party _5 oo e~ $£ 26.3
- TOTAL (N) = ‘ 19 : 100.0

. . . - - a '
As expected, fathers comprise.63.1 percent of the cases; ‘a

third party was involved in 26.3 percent of the cases; while
mothers oonstitute only 10.6 percent of the of fenders

prosecuted for child abduction. In at least three of the

-

five cases 1nvolv1ng a third party, the 1ndividual knew the

children and the parents; in two cases the offender was

- ~
3



domiciled with the child prior to tne abduction charge. In
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supbort of previous” findings, this study reveals that the
father is involved in the majority of cases (particularly
when we eic;ude a third party). .

LY

. Table 2 presents trial decisions by offender status.

* Table 2

Trial Decision of Child Abduction
Cases by Offender Status

P -

a Conviction -, Acquittal Extradition
Accused No. @ % . No, ) No. LN

" Mother - - co1 5.2 1 5.2
Father 4 21.0 7 36.8 1 5.2
Third Party -3 15.7 - _2 -10.5 - -
TOTAL (N)= 7 '36.8- 10 " s2.6 2" 10.6

- . -

of the seven offenders convicted, fathers were convicted in

I TR -

four \Sases while a third party was convicted in three
instances. Acquittals comprised 52. 6 ‘percent of the cases;
fathers were.acquitted in 36.8 percent of the cases, third
parties 1n 10 5 percent and an acquittal was granted to one

mother (5.2%). - Two extraditions were granted each. to a
<

 mother and a \fatirer who were bqth.remanded and extradited to

stand trial in the Upiteéd States. It can be crudely esti-

mated' that third parties are convicted' more often, while
;parents are “more often granted acguittals in charges of

:abduct1on of children under fourteen years of age.

N
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-.‘Table 3 px:esents appeal decismns by offender status

and tr1a1 vertlct.‘,~"“' : ,-_{; :'*.
. » Taﬁie”a'
Loeen égpeal Decisions In Nine Cases
~ ' of Child-Abduction
_ o o Conviction ~ Acquittal
Offender , Quashed Upheld Ouashed Upheld
‘Moéther = | - .‘ - R _ 1
Father . _ F _ 2 -
Third Party - 2 3 ) - -
TOTAL (N) 9
.-. | -

* R

'Eight ‘conviction cases were Eppedled; in Five cases the

conv1ct10n was upheld whlle the conviction was quashed upon

appeal in three cases. -~Where a third party was conv1cted,

the cqnv1ct10n was quashed 1n two cases and upheld in three

cases. One appeal was issued by the Crown upon an acqu1tta1

1nv01v1ng a mother who abducted her child: The appeal was

-~

dlsmlsoed and the acquittal upheld.f

- i .
Tab;e 4.presents.the'status of the offender by custody

arrangement.,

SRR TN
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parental Abductor ' 1f 'LS -
Status of custodia C
_' SRR 0ffender *"";;:g:; o
- : ~  Mother Father Third~Party
Custodian "~ NO. s .._.rﬂo. Y ;_JNo. ,%
Mother R - 6.0 315 1.0 - .2,' :
Father - e 2-0 10-5 - :-‘ . ." 1.0 . -2 i
Third Party == - - - e
: No_Custody - - T . T
- Arrangement . < 6.0 31.5- -3.0 15.7
 TOTAL (N)= 2.0 2.0 63.1 5.0 _ ~-26.3

In both'cases invoiving the mother, the father had legal

custody of - the children.  Fathers who abducted their

children were evenly diétributed in ceses where  the hotherh

had 1ega1 custody of the chlldren and where no custody order

existed at the t1me of the abductlon. Thxrd partles were

1nvolved 1n one case where the mother was the custodian and

v

in one case where the father: had custody of the child. 'Id

o108 .

- "r———.—1-.

three cases, there was no custody order in force when the\\\

child was kldnapped. it is signlfxcant that in 47 3 percent_
of the abduction cases, there was nho- court order in‘exxs--
tence. This Supports other fihdihés‘that many abductlons
.take place during a de facto custody situation;‘ Howeverﬁ'

despite the fact that child custody is likeiy'to~be a major

source of conflict during separation, there is substantial"'

1
!
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evxdence that proves that conf11ctlovsrrthe care of children
does nst necessarlly end ‘once custody has been determlned.
| ' Although conv1cted parental abductors face up to, ten
years 1mpr;sonmgnt_1n Canads, seldom do they receive mére
. than _s: smail Egne,"probation, or a. suséended sentence
(DefalCO)-IQSJbzla; MdComby,.1983;iﬁtérview). As Agopisn's
._fisdings:;sevesiéd, :sentesces for ﬂparénta1 .abddctors are
'genersllyifbttsa;iﬁg when compared to crimes of a similar
;nature committed by a ‘third party._ Yet, there is some
Alndicatlon that the Canad1an judicial system is beginning to
1treat patental-ch1ld abdpctlons_ln a more .serious manner8
(Defalco, léBﬁa:lQ). For example; a recent case involved
thé..sbduction of @ nine year old girl by her father, a
fprominént millionsire_and politician. He”was charged under
. section 250 for ‘abduction. 1In turn, the tharge was appealed
‘oh"gtounds-that tféating abduct;sn'as a criminal act, rather
) than as a family matter, is unconstitutional. :ﬂbyever, the
-sppsal was_rejeéted‘by-a supreme court, and criminal actions
are still pending. It is ap?arent that many professionals
noﬁﬁfeei and express a moral cbligation to help and protect
the ﬁissing-child.

A

8 Judicial attitudes and practices in cases of parental
child abduction are also discussed in Chapter Three:
The: Criminal Law Relating to Child Abduction by
Parents. - : :



The Extent of The Problem

It is no revelation that things arefnot wotking‘oot--o :
well for the family inrthe lasq severa1 decades. .In'Canad '
fi#e hundred thousand children uhder eighteen. 9ears- ar_'
affected by ‘their parent's separation or divorce. in th
United States, moreithan twelve million children have beco e.

the casualties of their parent's broken m

1983). | As if the separation or divot -is not damagingﬁ
enough, some of these children are v1ct ized onoe‘more%
i frue v{ctlms of a crime: abduction by thexr parents.

Since related divorce trends appear' to_ haoe an
important correlation to the extent of parental-chlld abduc-
tions,'an examination of these trends is first in order.
Currently, four out of ten Canadian mafriages end - in
divorce. - 0Of these broken familieé, there ie an eetimeted-
300,000 weekend pareﬁts; 85 .oercent of these perents' are
fathers.. Inzé‘recent Studf on divorce, Statistics Canada
(1983) reoorts that irrespective of ého 1nitiates tge'court'
action, mothers most frequently' obtein " custody "of the
children.. The study examlned the cases of. divorce over -a
period of eleven years from 1969 to 1979 to ascertein ‘the
impact of the legislative changes in the Divorce Act of
1968, The findings for that perlod reveal that one in seven

fathers . received custody of their children. Women begin

two-thirds of all divorce petitions. They_werefaiso awarded-
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custody of the-children in 85 percent of the cases. Despite'

'changlng Judlcxal attltudes and practlces, the predom1nancef

- of tradltxonal values toward motherhood, is reflected in the

:flgures of spouses recelv1ng c sfody by sex of petitxoner’

‘and. year. " The *hrend for petxtxoner husbands declines

- steadily from 1969 (55.8 percent} to 1975 (38.9 percent),

increases slightly in 1976. and then Subsequently declines in

the last four years to 38.8 percent in 1979. ‘Conversely, a
slow but steady increase exists for husbands as respondents
rece1v1ng custody.' The trend beglns at 1.9 percent, rises

to 3.8 percent in 1973 and continues to “increase to 5.6

percent in 1978.. The reverse trend occurs'when the wife as

petitioner receives custody. Between 1969 and 1979, female
' petitioners were awarded custody. in 95.7 percent. of the
.cases. .. The figure for male petitioners was 42 percent. 1In

only three percent of the cases ‘were split awards issued:

for instance, custody of one child awarded to the'mother and .

.oneé child to the father. - Addltlonally, ‘it appe\rs that

Joint custody is so rare in Canada that, according |

Statxstlcs Canada, data regardlng this type of custody

arrangement were not avallable. : .

Although it is difficult to estimate the number of

ahductions in Canada, there are some figures as to propen-

‘sity and there are figures which show potential abductions.

by reason of the increase in family breakdowns. It is esti-
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mated that approxlmately 100 000 North Amer1can fathers live
in h1d1ng with their abducted chlldren (Defalco, 1983a 19).l
'Unoff1c1al estimates have suggested that at - least ten
thousand Canadianﬁ children, and anywhere fromlJZS 000 to
'100 000 American ch1ldren are’ kxdnapped by theix? parents
annually (Bagnall, 1983 F—l). |

The r1sing dlvorce rate has B8en speczfled as one of;
the major reasons for the prevalence of this crime. .The
rate is’still about ten percent lower in. Canada than in the
United States,,but 1t has been rising continually. Nearly
forty percent 'of Canadian marriages now end Uin ’divorce,
representing a 500 percent increase,OVer the_rate in 1968
when the. D1vorce Act relaxed requirements 'to Obtain a
divorce, Statlstlcs Canada suggests that the ‘rate has
slowed somewhat since 1975 merely . because courts- have
reached the limit of the1r ability to absorb and process the
growlng backlog of cases. * In the 1970° s, a half million_‘
chlldren became chzldren of divorced familles. -In the
Un;ted States, the dlvorce rate has also 1ncreased steadily,
nore'than'dopbl1ng between 1960 and 1978. .Agopiah (1980,
198la) says that."such'a-rapid increase in the divorce rate
signals the potential for an epidemic of parental child
stealingn.. By 1921, the Canadian Divorce rate was 6.4 per .

\ 100,000 population, a number that more than doubled to 14.3

in 1936. After World wWar II, the rate rose dramatﬁially to



113

63.1 and then é@bséquéntiy declined to 37.6 6yl1§51; The
fifties expérienced'a‘fair;y stable.diéorce rate; however,
by the 1960‘; ghe rate once again began to move ﬁpwé}q,..
reaching 51.2 Sy.-1966. | The most conseguential Ehange'

occurred in 1969 following the passaée of the new divorce

.laws in 1968. The rate stood at 124.2 and subsequently

soared tO'i48.4 in 1972, 200.6 in 1974, 235.8 in 1976 and
243.4 in 1978. There has continued to be an upswiné in the
divqrce rate in the last five years. . -
The full extent of pargntal;child abduction can only be
crudely estimated; the incomplete data of law enforceﬁent
agencies and the sigﬁifiéant rate of underreported cases
account for gross estimétes and correlations with other
reported behaviours sudh as the divorce rate. The lack of
accurate data also has to do with the recent awareness of
this serioué crime ﬁrobiem. . In fact, a ‘recent national
study conducted in the United States has revea}ed that ‘the
actual number of child abductions by parentéreXCeeds pre-
vious estimates. The research results were baéed on tele-
phone interviews witﬁ 3,745 adults, of. whom: 7.3 pe;ceﬁt
reported that they had personal knowledge®'of at least one
instance of parental-child abduction in 1983, Further, 1.5
percent reported that they were personally iqgolved in such
an incident. The most conservative estimagé was 313,000,

but the study concluded that there may have been as many as

-~
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.f-§26,000‘ihciden;s;fif'thete was no dupiicéted countiﬂg“of
househblds in' the random  §amplei (Collins; .1983:11);.' Itll
féllowé that‘if‘a'similar study was conducted in Canada}'thg
results would aléo--mosf“ procbably trdnscend‘ curreht _gstia
mates. |
It is apparent that the incidence' of -parentai-child

abductién occurs substantiqlly more ;han'is recorded. Iﬁ
'considgration - of ihcreasing divorqe 'rates, more. frequént
challenges to- custody decrees, and the availabi}ity of
modern, rapid transportation, the plight of children who are
kidnapped by a parent will increase: —

- It is important to mentioﬁ,vhowever, that any general-
izations made gbout the hatufe of iypical baseé of child.l'
abduction by_parents have to be treétgd with caution. The
' above discussion was Based by necessity on Qery unrepresent-
ative-c;ses whicq actually went to court, were reporéed to
the police, or were publicized by the media. Since these
may be the most extreme cases, which should naturally be our
primary concern, they are not -necessarily representative of
the majority of parenthl abduction incidents. At this point
of éime, there are simply no research tesources_available
which would provide a more systematic and comprehensive

diagnosis of the nature and extent of this crime.
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Conclusion .

Mt

‘The impact of legislative change on the abduction of
children by -:;l ‘parén.t cannot be measured as yét: but we can
s-peculate on the future impact of the re‘c_ent' amendment of
section 250 of the Canadian Criminal Code. * If we ‘assume,
:apart_ from ‘the criminal law ﬁrovisioné, that the divorce
rate will corftinué to rise and that longstanding traditions
‘ot’ granting  custody awards will change. only slightly, we
could also expect a concomitant rise in parental-child’
kidnappings in the next few years. However, if the new
Provisions of section 250 are taken .into aécount, it is
possible that there‘wi‘ll be a.sli'ght. decrease or leveling
off in the first years after its inception and increasing
control of the si-tuation,'on a long-term basis. It is
surmised that the hew provisions will serve as a deterrent
to'potential asductions, at least to a minimal degree.
Another speculatlion can be made with regard to th.e
potential impaét of proposed changes in Canadiah divorce
laws. Since the new legisl'ation- proposes - to make the
divorce ‘prpcess easier, _i_t Qoﬁld be fair to assume that
there would also be a n.atural"i,n_créase .in t.he.divorce rate,
therefore, i.nd-icating a possibie rise in the numbelr: of
parental-child' abductions. Howevei:,' .Eghe proposals also
“intend to change the gubstance of "lthe éivorce .-Jp:?cess-:~'to
mal.<e' it more humane, less advérsarial. .Additionally, some

of the provisions are intended towards the advancement of
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"chi;dren's rights. VThﬁa,‘ there éould be some impaét '69
deterting parents from acting upon emotional diéplaéeﬁeﬁt
and commit;ing such a crime.

The current crimiﬁq} law intends to serve “the best
. interests of children; héw the law is received and enforced
in the ne;tlﬁivé years will tell us more ébbut how our
society decides whose interests and values will sygersede
those .of another. The effects of the probosed}?:jvorce
;egislgtion on child kidnappings ' by parénts are 1likely to-
take considerable time after its promulgation to measure any
successes or failures. However, a positive impact, together
with the projections of the criminal law  amendments, cduid
prove to significantly'altér‘both the nature and extent of a
crime that is detrimental to the ﬁealth'of the family énd
its most vulnerable‘members—;the children. .

The harmful consequences bf_divofce_can be minimized if
_‘both parents .remain loyal to .their children. The failure of
parénts to cooperate after'a'marriaﬁe has ended is expressed

most vividly in the abductioﬁ'of children by their parents.
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CHAPTER FIVE

od L}

INTERNATIONAL CHILD ABDUCTION BY
A PARENT: THE CARADIAN APPROACH

<

Th; problem of parental-child kidnappingr is . not
restricted to national juri;dic:io;s, but'ttanscendé‘inte:-
naﬁional boundaries around the globe. fn'pnly'a matter of
hours, a parent‘can suécessfully commit child abquction in
one country and take refuge in a second country; perhaps,
even in another conbinent:.

The general state of private internationai law in’
relation to the recognition and enforcement of foreign child
custody orders has tfaditionally_provided ample oppoftunif
ties for pﬁrentél abductors to obtain zﬁstody in their
favour, in another country. Although most nations-today
employ the 'best interests. of the child!' és a decisive
factor in determining child custody awards, it is often the
case that particular cultural and social attitudes of a
given national community are reflected in value judgements
upon the country from where tﬂe ‘chilé was- abducted. A
foreign court has the jurisdicﬁional'power to grant custody
te a parent, even where a cusiody order glready exists;
-judicialrauthorities are more likely to do so if the parent

: s
is also a national of that country. Thus, the 'best




interests' rule isg, valued differently by different nations-*
_indeed many abduction cases involve countries as disparatel.
.as Australia and Yugoslavia, or Iran and Canada. e .f"

In recent years, however,,much progreSSPhas Eeen madei
at the international level. In 1980, one jear foliowing phe
international year of the*child two;convedtiong, aimed at
securing the prompt return of kidnapped children to the
country” of their habitual residence,' were signed_ by a
coqsiderab;e number of countries. One is a Eutopeah treaty,
while the othef' is worldwide"in effect.l The hopeful
acﬁieveﬁents'of tﬁe conventions will represent significant
steps tdyardcepntrolling this particular family crime, for
the sake of the children, both nationwide and internation-

ally.

The éituation |

The rapid advancements in international transportation
and communlcatlons are viewed as major reasons for the
increase -in the number of_children'abducted across inter-
national frontiers by their parents. The'demaﬁds of indus-
trial economies'forpmass-international transit, has led to
limifed controls at berder crossings, and relaxed. visa

' requirements, Thus, the'gfowtﬁ-of multinational corpora-

1 The nature and significance of the conventions,
specifically with regard to the Canadian situation, are
discussed later on in this chapter.

‘
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tions, which have placed a high‘value on the-relativei§7free

me

mobility of people w1th1n the xnternational market, accom—i:"'

panled by the ease of jet travel, have clearly fac111tated-"
the 0peratxons of the abducting parent. |

In Canada, this increase is also as much a result of it
belng an lmmlgratlon country for diverse nationals. Indee@,
there is an abundant number 9£'mmrr1agea_between_persons
from difﬁerent'countries, or even continents,-and’native
Canadians—-when these marriages break down, the;eristenoe of

.51gn1f1cant cultural dlfferences between the two natlona11~

ties can- produce an ex91091ve comb1natxon when the issue of -~

. child custody arises. Thus, it folIOwS'that when mixed
marriages fail, the fear that custody of the chlldren_ie.
most lxkely to be awarded to the spouse who is a Canadlan,
will ‘quite often play an xmgortant'role in the abdegtion of
a childnby a parent.of immigrant status.'l : .
There are no reliable estimates on the number of
Canadian_children who are abduoted by their parents to other
countries. - However, there ?5 a general figﬁre'of approxi-
mately fifty percent of the“total number of parental—child
abductions occurring in Canada_that cross Canadian borders
into the United States or. overseas (Anderson, 1981:74). The
vDepartment of External Affairs reports thaf they receive two
to three phone calls every week from a parent reporting that

N\,
their child’ has been kldnapped. to_ anotper country .by an

*
4



. “'.),.-“ . - - . . o

'featrangad~spouse. In 1976, for the first time, a parent.

“”-requested help from the Canadian Govérnment--that case is

still 0pen.- The legal division of private international law -

has between thirtyvand forty files which are-still active,
apﬁ;oximaéely‘twp"thirds of all the cases on file. iét;;tné'
ab8uction cases which'reqdest Governmental aid most probably

represent only the tip of the iceberé. Many parents do not

know about\the department, or tney simply wish to find théi;
their own, ;hrough the ﬁelp of lawyers and athar
professionals., Furthermore, there are many chiidren who are
(%abduct to ‘the ﬁnited States, where there appears to be .
considerable c00pe£atinn between social welfare agencies on
an informal basis. | | SN : . :

COnseQuently, the Government does not seem to receive
much pressure from Canadian parents in réspact of child
kidnappings to the United States, because of the apparént
remedies that are available.at the private and individual
levels, Ev1dently, the opportunities for communications
between the two nations are adequate enough; in that a solalh
tion can be found’ without go#efnmental assistance. Since
Europe has been the traditional source. of Canadian -immi-
grant;,. it ‘follqws ‘that tne EuroPean countries, -such as
_Italy,'France; Greece, Portugal and Germany, are.involved in

a large number of cases. ~However, Great Britain is seldom

involved, at least in cases reqnesting help from _the

R
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' Government, because llke the Un1ted States, there appears to

‘be less d1£f1cu1t1es w1th legal systems that are simxlar to

'“that of Canada.; In fact, the most problematic cases lnvolve

fMlddle Eastern nat1ons, with quite disslmllar 3uﬂ1c1al

'syst:ems in companson to Canada, whxch represent...a large '

P

rought to the agtentlon of thé

Department " of External Affa1r55. The_. requests. for -

"'governmental ald, from parentsl\_poSe children have been

- absconded ;1n 1nternat‘onal terr1tor1es, .come from ~areas

throughout Canada._ Yet, a s1gn1f1cant number of these cases
. .

are from the prov1ng; of Ontario.? Even'thOugh there are”

'partlcular countr;ﬁs whxch flgure promlnently in: Canadlan

'chlld abductlons/of -an- 1nternat10na1 oHaracter, no nation is . -

1mmune as a st?te of refuge. C%nadlan,parents abduct thelr-s

'chlldren to places throughout the world, seeking asylum in

; all six contlnents.'

Canad1an born parents who flee w1th thelr chlldren to
foreign countrles, often have access1b1lity to JOb mobllity

w1thin the 1nternat1onal labour market* some t:avel from

counfry to qQUntry, constantly in hlding, trylng-to,secure

custody of  their . chlldren in‘ forelgn jurisdictions. o

However, the 1nternat1ona1 parental abductor is most typl—

l.-

This is not necessarlly to be 1nterpreted as Ontario
representlng the largest’ pumber of international child
abductions ‘in the nation.\ It only indicates that it is
. the -province with the\ highest amount of - cases .
requestlng assistance from “the

ernment. . ¢
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‘lCanada and the country of orxgln. Apparently, 1t'is‘diffi;.
:-‘cult to obta1n such a passport here, in. Canada, but not in

an*"0ld Country R Parents ‘who abduct their.chxldren across-

international' borders are at  an 1mmed1ate advantage when

they are also c1t1zens of a forelgn nation. The parent may e
be an Itallan _or an’ Iranzan- he or she would Just have to

make certa1n that the children had the same nationalxty-whenj

they leave the country. The child is simply registered in
- - . N » .

‘,the appropriate ‘Canadian consulate and,i thus, enters the

_-may wake up one.morning at home, in Canada, and by -bedtime

be in a country thousands of miles'aﬁay-from the social and

cultural background which shaped his of'her 1ife.4‘

A reporter for the New York Times writes.

Their stor1es sound l1ke the scenarlo from.
an out-of-date spy movie. There is talk of
false passports, elaborate .disguises and

3. Presently, there are new passport regulations which aim
to control the abduction o children by a parent
leaving Canada:. This 1is discussed further in ‘the
Eollowlng section.

4, Since the effects of’ the abduction on the child is
. discussed in Chapter Four: The Nature and - Egtent of
Parental-Child Abduction, it is not dealt with in this
chapter. Yet, it is important to note how vulnerable
‘'children are to a sudden change in sécial and cultural
environments. Especially, if the child does not speak

the foreign language, he or she will most probably feel
rejected, lost, and shut out from a world that has no

“"bearing on their 1life -experiences up until their
removal, Co '

 cally a dual. national, whose passport ig ualid, in bothx'l

’ foreign country as a.legalgnational.3 ln effect, a childl

'
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pay%éffs' to foreign bureaucrats, talk of

‘hideouts, get ‘away cars and escapes in

light engine planes. Rather than espionage

agents, howevér, the characters in these

. personal dramas . are divorced parents:

describing the ordeals of child snatchlng,

international style (1980:14).

' Aibeit. mahy parents do have to go through such'elaborate
‘procedures to $uccessfully carry out the crime plan., Yet,
more often, the actual abductlon entails a fairly 'clean'
.set hp'without much d1ff1cu1ty. The most qonvenlent format
' for an international abduction is to have the custodial
 parent send the child to the country where the potential
abduétqr lives, in belief that the trip is only a temporary
_visit, adhering -to the visitation rights of " the other
parent. When the visiting period has ended, the abéucting
parent refuses to return the child, or they just disappear
to another region of the cduntry, or another nation
‘altogether. In other cases, parents:take the child on a
holiday abroad, with consent from the rightful custodian, on
the pretext that they are exercising proper visitation
pr1v11eges. It is not surprising, then, when a parent exer-
cising custody of the chlldren may fear or resist claims for
access rights by a parent who lives in a foreign country»-

they never forgive themselves when their worst fears are

realized.’
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The‘Responsé,

Tﬁéréiis a standard rule of private international law

. that a éhild,-orfany person who is in a foreign country,“is

8

also under the sole jurisdiction of that country's judicial

system. In fact, some "countries will confer custodial

rights on a parental abductor in full disregard of any court

décrbe‘ issued in anothef foreign jurisdiction. In sﬁch
cases, there .is a conflict of law situation between two
naﬁions. ?unéamentally} it is a ﬁatter of a 'different
_ couﬁtri'with particular social and legal t:a&itiéns, where
the aftitudes of the local authorities and the courts are
‘qﬁite‘difﬁerent from those of another nation. For exampie,
" thé canadian Government has beeh involved with a notorious

"case jin thg country of Jordan, where the decision to grant

cusEody to the father, who is ‘also a national, was based on .

the religion of that country, Islam., In-such circumstances,

it is almost an impossible situation; many times a parent

victim will see no other alternative but to go to the
country and try to abduct the child back (Gill, 1981:102).

The response of Canada's department of External Affairs

is, therefore, limited by international law when it |is

approached by a parent whose child has been taken by an ex-
spouse out of the country. Since child custody {s consi-
dered as a private matter in international law, the govern-

ment has to remain neutral in matters of the merits of
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custody.; Thus, proceedings .to secure the recognition and
enforcement of the orlglnal custody dec151on is most often

conducted by the wronged parent through professional help,

s i e e

" or his or her own efforts._ Although the government does* not

.-

express a .reluctance to do work ‘to aid parents of chlldren

abducted out of Canada, they w1ll not take a p031t1on wlth-

one parent against the other. However, External Affairs
does _make an active effort to help parents bring their
children back home. While the department is hesitant to
interfere with foreign legal systems, it will intervene
directly on a diplomatic level in countries where the legel
.éystem is app;ggchable;
AL

The . first stepltaken by the government is to inquire
about the well-being of the child, if the 1location is
known. Interpol will &ook for abducted children} if and
when they locate the child's whereabouts, tney Qill not
reveal any details to the reqnesting parties, but w}ll
inform the foreign authorities. An effort is made, through
" the Canadian Mission in the foreign jurisdiction, to estab-
.lish contact with the other parent and to.satisfy the parent
in Canada that the chfi& is being properly cared for. 1If
any problems exist, the. department will refer to social
institutions. in the. countty concerned to ensure that the

" .child's welfare is looked after. The parent-victim is

advised to retain a lawyer in the country where the child is
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residing, and will técejVe_,heIp'jirbh :theeﬁdepartment, if
neéessary,‘ to obtaiﬁ the“appropriete services of a ldcalt
lawyer. Even though the government cannot act as an inter-
med1ary between the two parties, it does make the effort to
encourage  and fac1litate. commenlcatlons betqeen : the
-eetrengee spouses, to ‘try aﬁd.ﬁork‘out a‘:esolution that
serves their own interesté,-aﬁd'ultimateIY} the best inter-
ests of the child. o | :

-In some cases, dependiﬁg on  the country involved, the
situetion is resolved qeickly. Yet, more often than not,
the department will request the support of iocel'adthotities
in the foreign state, to help establish some progress iﬁi
reaching an'agreement between the parents to‘sendftﬁewéﬁ;id-

back to Canada, or at least, to initiate communieations that

will hopefully lead to an amicable solution, Some govern-

ments will agree to help, while others will refuse} it
depends a lot on the specific country'that is involved. For
instance, a country is less‘likely to be cooperative if the
abductor is also a citizen of that nation. Thus, Canada
canncot demand another .government to send the child back;
however, officials can request the Ministry of Health and
Wwelfaré, or Child Welfare officials in the country of
refuge, to return the child on the basis‘ of his' or her
Canadian citizenshié, in view of a Canadian‘éourt prder and

L

the child's habitual residence being Canada (Health, Welfare
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and Social Affairs, 1977:5'221). Freqdently, the answer is

v

no®, simply because the child is also a natiocnal of the

country of refuge.> :
v _ _

In many cases, the most'iﬁﬁense efforts can préve to be
fruitless, when the parent in éénada finaliy believes that
-some progress has been made,‘thgﬁ}suddenly learns thaﬁ he or
she has to start all over-again.k The most reiiabie course
taken by the Canadian Government iﬁ relation to such cases,
is to t;y and prevent the parent from moving on to anpgher
jurisdiction by ensuring that all that can -be done, is done
with exéédiency (Héalth, Welfare and Sodial“Affairs,_lB??:
55:7). Eséentially; ﬁhe degree of governmental success in
returning a child to anada varies from case to case, from
country to copntry.

Extradition of alleged offenders for child abduction is
'aQailable between Cémmonwealfhicountries, pursuant to .the
appropriate Fugitive Offenders Act"™ (Ewaschuk, 1979:187).
In order for extradition to be applicabie, there must be.an
extradition treaty listing child abduction as an offence, in
both the demanding and requested countries. Additibnally,
'child abduction by a parent must be_a criminal offence in
both nations; ,often, this is not the case. Furthermore,
problems may arise where the éarental abductor is a national.
o%'the country of refuée. The‘authorities of that country

may decide that it is unfair to send back their citizens to. . .

[P
L

be tried in a 'foreign' jurisdiction (Ewaschuk1 1979:187) .

!
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Thus, although child abduction ig'a.cridinalrahd extra-
dictable'ofﬁepce.ih éana&a, it does not guaraptee either the
exgraditibn "of . the fﬁgi&ive parent or. the return of the
abducted. child, as the child is ;hé{,victim‘ and ‘may. be
retained by an extended family in the foreign country, The
view of the Canadian government is generallyrthaé thé iemedy
of extradition has not been very suécessfdl.in intefnational
child abductidéns (Issac, 1983:interview).,  Aside from it
being used as a scare tqctic; iﬁ appears to be a waste of
Eime; very few governments afe‘williné.to'extradifg. The
Rofél Canadian Mounted ‘Police, however;'ére apparently ready
to éxtradite for this.crime so foreign goverﬁménpé could be
able to prosecute. Another possible }emedy' that. the
Canadian government may have ;écourse to, is the process of
deportation. Although'criminal charges 1laid ip Canada would
have no effedt in a foreign_ jurisdiction, the inforéation
itself may haye impd;tant'béaring on the decision made by a
'foreign cOunt.ry‘, ‘on whether or not to .deport ‘an alleged
offender (Health, Welfare and Sociai.Affairs, 1977:55:21) .
However, like the eitradition_prdcéss;.the'deportation of a

parent does not necessafily mean that the child will follow;

and, that is the crux of the problem--to return children to

their home, in Canada. Since the department of External

Affairs prefers to try and solve the problem through admin-
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istrative means, and because extradition and deportation are
rarely employed, it appears quite ev1dent that crimipal

. .
remedies " in relation to parental-child- abduction» are
generally futile in the international context..

Canadlan efforts dealing with the problem of interna-
‘tional child ebductions.bx a parent have focused primarily
on the curative dimension. However, there are ways in which
Canada has provided oreventive inrerventions, spécifically
designed to deter parents from abducting their children to
" other countries. Canadian Judges have included in child-
custody orders,‘ clauses concerning the limitations of
parents from removing children from Canadian Jurisdictions.
There are some orders which have. prohibited the removal of
the ch11d to a foreign Jurisdiction by either or both
custodial and dccess parents without ‘proper consent by a
'gourt. In reference to visitation privileges, courts have

imposed guarentees such- as the holding of an access parent's
passporh, the posting of.cash bondS{.end sworn‘undertakings
-t0 ret%Fn the child at an agreed upon time.' There are also
cases in which the order includes a‘clause which stipulates
that in the event that the access parent-feils to return the
child to Canada at the end of the visitation period, an

ifrevocable consent in writing by the access perent allows

for the immediate deportation of the children: from the

¢
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foreign -ajuriédictionr (HaguaJ. COhvention of Pfi;afe;
Inté;national Law, 1982;77); - o | |

Tbe policies of therCaﬁadian goéernment with'reSPect to
passbbrt reghlations, contain considerable prevéntiée
measures in connection to potential internatioﬁal ébduc—
tors.. Firstly,_the canadian Criminal Code provides for the
offence of procuring of a passport in section 258 (2); this
would apply in cases where an‘access paréntlfalsely lists
himself or herself as the lawful custodian_ of the child
(Ewaschuk, 1979:188). Sécondlj, ﬁfecautions are taken
whereby passport application forms‘reqdire an appiicantth
indicate their marital status.  In .cases where it is .
‘indicated that' the pe}son is separated or divorced, the
passport office will initiate a screening process to chéck
for evidence of either custody arrangeménts, custoéy rights, .
or the copsent of -both parents (Health, Welfare and Social
Affairs, 1977:55:22). _

In 1981, the Canadian Passport Order that came into
effect inc}uded a clause whié% allowed-custqdial ﬁarents to
obtain a child's passport if there Qere no custody orders
restricting tﬁe removal of the child from Canada. It ‘did
not require the written consent of both.parén;s. However,
in January 1984, External Affairs passed new passport regu-
lations on the"recommendations by the“Federal—Provinciél

Committeecsn Enforcement of Maintenance and Custody Orders,
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~ which provide that it will be necessary for anyone applying
for a child's passport to have written consént of both
parents. If a parent is not available or refuses to sign a
consent form, the department will make certain that there
are no court orders prohibiting a child f;om foreigh travel
béfore delivering the décument.

Nevertheless, the prevehtive aspect is still limited,
as passports are ‘not requiged for a Canadian citizen to
leave Canada,- nor for entry into many other countries.
Furtherf in countries where a visa is required, often the

child.ﬁag dual nationality‘and, therefdre, can gain entry to
the‘ country on 'au;foreigh‘ pésépert (Federal-ProVincial

Committee, 1983:30-31).

Recent Deveioplents

The culmfﬁation of developing concerns among the intgr—
national community;#elating‘to the problem of child kidnap-
--ping by‘a parenf; has resulted in the recent signing of two
conventions dealing with this family crime, affecting
chilren " in many parts of the world. The Strasbourg
- Convention, algo knoyﬁ as the T"European Conventiqn on
Recognition and Enforcement of Decisions Concerﬁing Custody
of Children and On"éestoration of Custaﬁy of Children",
applies only between the twehty;one Cguncil of Europe

Nations; it was signed in May, 1980, by fifteeh of these
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countries.5 The . treaty 'focuses . on  déa1ing<:wi£h‘ child

abductions which occur only after- custody has
to a parent (Westprook, 1980:690). In October of the.same
'year; the Fourteenth_'SeSSion of the Hague ‘COnference on

Private -International Law adopted the ""Convention on the

r

civil Aspects of International Child Abduction", signed by -

France, Portpgal, Switzerland and'Canada; 'A1l four'coun?

tries have ratified; consequently, the Hague Convention came

" into force for tﬁese nations on December 1, 1983. 'Bglgium,

Greece and the United States have intentions to ratify ‘in

the neaf future (Bagnall, 1983:F-1). In 1980, the Uniform
Law cOnfereﬁgé d: Canada’ adopted an Act to implemenf the
) Hague Conven;ioﬁ. Thus far, the pfovinées of . British
-Columbia, Manitoba, Nova Scotia, New Brunswick, and Ontario
hévé implemented such legislations. The other provinces are

considering and expected to implement similar laws.

Further, there is an understanding among the cooperating.

provinges that .in the case of conflict between the conven-
tion and a provincial -enaétment, the .convention éhail
prevail (Eékelaar, 1982:281). -

The, Hague treaty ‘primarily focuses - on the prompt
restoration of children £0' their country df qfigin, if

« possible on a voluntary'bqsis; if necessary, court orders or

5 Austria, Belgium, the UK, Cyprus, France, West Germany,
Greece, Italy, Ireland, Liectenstein, Luxembourg, The
Netherlands, Portugal, Spain and Switzerland. -

v
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polrce enforcement would be employed to ensure the chrld‘s

return to the country of . habltual res1dence, wherein the?'

'custody d1spute—would be resolved.6

The predecessor to  the Strasbourg- and . lﬂagueﬁj?

Conventions, was the 1961 Hague Convention for the "’

Protection. of Minors which represented the first-1nterna—

tional endeavor to regognize the Chlld's habltual re51dence,j-

rather than to base jurisdlctlon on the 'natlonality ofl:

Jelither ‘or both parents, However, only a few countries

signed the convention -and Eubsequentlyk many courts of these.

countries Eailed_to uphold the mandate of the convention;

frequently applylng their own gat1onal laws and pol1cies
{Westbrook, 1980:689). As Westbrook comments, although the
convention contalned some promxslng provisions for interna-
tional consultations and exchange of information, '1t has

been labelled a failure for not dealing at all with,abduc—

6  The scope of this chapter is limited to the gengﬁﬁn
aspects of the conventions.: Further, particular

emphasis 'is placed. on the Hague Treaty, because of

Canada's role in the convention. For more detailed
discussions on the legal, social policy and develop-

mental aspects of the Hague Convention, see: A.E.
anton, "The Hague .Convention on International Child
Abduction®™, (1981), International and Comparative Law

Quarterlx, Vol. 30; " Keith Farquhar, ¥*The Conventlon of
International Child Abduction Comes To Canaga®™, (1983),
Canadian Journal of Family Law, Vol. 1l; J.N. Eekelaar,
¥international Child Abduction By Parent (1982),
University of Toronto Law Journal, Vol. 32; and, Hague

Convention of Private International Law (1982), Acts

and Documents of tgf Fourteenth Session, Book III,:

ChiYld Abdquction.

wl
¢
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- tions of children .1n- violation of an existing decree"
1"_(1930 :689) . ;-' L I . |
. The European Convention appears to be more promising in
achiev1ng successf>ﬁbth in terms- of enforcing and recogniz-
ing- foreign custodg' orders, and _expediting the. return of
ahductedhohildren,h Apparentiy, in some coontries the inter-
ventions of administrative anthorities“ in promoting the
voluntary_ return of abducted children by the country of
refuge, have been qoite' successfui (Hague Convention of
hPrivate‘;nternational Law, 1982:228). ' Some countries have
tahen‘ the,rinitiatiﬁe- of making bilateral arrangements to -
improve'international situations of abducted children. Such
anp agreement"ﬁas' made in 1977 between France and the
proVince of Quebec; providing oooperation for natters of
custody, or protection -of chilq;en in respect of violation
or: denial of v151tation rights (Dyer, 1978 12)

Canada has shown consrderable enthusiasm for interna-
_ tional controls over parental-child abductions. Ir? fact,
the proposal for an “international treaty on the civ11
aspects- of ch11d abductron was made by a delegate represent-—
iésﬁ‘sanadaﬂ at f, Spec1al Comm1331on meeting held. ‘at the
.Hague in 1976. The Hague Conferences in 1979 resulted 'in a
oraft convention7 that; unlike the European ‘treaty, which..
is directed at the recognltion and enforcement of :ustody

7 . rhis'draft convention was officiated in October, .1980.
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Vorders, made 1ts goals to return, abducted children» underrf

sixteen years of age to the country from where they ‘were.

' -

‘fremoved or retalned, and to respect rlghts of cUstody and =
'aCCess among partlclpatlng natxons.)‘Furthermore; the .con=

ventlon not only pertalns to. situat1ons where -a custody';

decree is already Ln effect, but equally recognlzes 51tua-“

-

tzons where custody rzghts have been conferred by agreement,.'

f’and'were, in fact, being exerc15ed at the tlme of the abduc-

Fs

-tion. Thus, the general phrlosophy.of this conventlon is to
protect children internat1onally from the harmful effects of

their wrongful removal or retenfﬂbn by a parent or any other

person for the intentlon of assumlng care and control over

~

thEIE 11ves. B

The aims of the Hague Convention are both curative and

Yoo

patents . whd - Kidnap

boundaries,f-and Qho beiieve. their schemes . iAvolve little
risk, ' The mandate of the conventlon, nowever, is primarily
curatlvef deslgned to secure the rexntegration of children’
to tneirxhab1tual envirohment, as soon as possible. ‘There

are no;"provreith' for the ‘merits of custody rights—?the_

. purpose of the Hague .treaty ie?not to allow'foreign coun=

'*tries;to_decide'wbether.the mother or father is'the_better‘

parent, Foreign courts could not decide which.parent should

_have custody of a child, but only if there has been an “

= ' . . : . g o A
.The treaty is meant to provide deterrence to -

their children 'acrose'_internationai ‘
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abduction. | Indeed, the basic prlnciple is the paramountf

‘Interests of'children, whlch in thls'case, are interpreted‘

as the return of children to their country of origin.

An"integral part of the convention's strategy is - the

role of the "Central-: Authorzty. &n Canada, the provincesf
'adherlng to the treaty have . designated this role to their .

-.Attorney Generals. Essentlally,-_thelr reSponsibllitles'

entail setting in motion whatever machinery is available to

‘secure the return of children from the country‘of refnge to

the country of habitual residence. Such duties may fnclude

providing legal  representation either directly or

indirectly, helping-to arrenge and facilitating the Vinnf.

tary return of the child} promoting the exercise of_visitah-

tion rights, and taking steps to locate abducted children

© (Hoff, 1962:10-11). C _ o ’

The Federal-Provincia14 committee has 'recommended for

both federal and provinc1a1 governments to xntroduce 1egis—

latLons which provide for agencies, unions, professional_.

organiéations, informetion banks, and. individuals to release -

informatlon perta1n1ng to addresses, employment particulars

or other information tha; would serve to locate family
members Eor the purpose: of enforcing or bringing application-

for melntenance or custody orders.- In particular reference

to child abduction, the use of information may take the form

of parent locator services, to agssist .in locating- both"
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_abducted children and parental abductors. The development
‘of such services are meant to asgist in the implementation
_ of the Hague provisions. A Presently, the provinces of
Manitoba, Ontario, Quebec and New Brunswick have similar
legislations. The committee has reported that- these
services have not led to abuse,-either in Canada or in the
United §tates,.and that "individual rights of privacy must
be seconcary to the ‘rights of an abducted child" (Federal-
Provincial Committee, 1983:5). |

'blthough it is the convention's.aspiration to achie&e'
maximal cooperationrand compliance yith its objectives and
regulations among contracting nations, there are several
'grounds for the defence of not returning the child back to
the country of origin. Authorities are not bound to order
the return of a child, if it is established that at the time
of the alleged kidnapping, the-applicant was not actually
:exerc131ng custody rights, or. consented to the remo;al or
‘retentlon of the Chlld. The. apparent risk of psychologlcal
or physical “harm to the child, if returned to the pldce ‘of
hapitual residence is another-jastification for . refusal to
: restore,_the child to the home 'entironment which existed
'-prior' to the abducticn. : There is also an article which
~prov1des for situations where a Chbld obJects to returning,
and has reached the age and degree of maturlty that it is.

appropriate for authorltles to take into account his or her

ﬂ | h
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views. ‘Lastly, there is an arraﬁéément for a defence which
would appear to be emplp&ed in.IQUite' excéptional cases:\
‘where the refusal to return éhildreﬁ'by foreign authorities
is maintained by .the _ffundaménfal principles of ° the
requested State relating to the protec?ion of human fights

and freedoms."

The Hague treaty only has an initial life of five years

{Crouch, 1981:593); the rights to protection and freedom as
indivi@uals for children, worldwide, depends on how partici-
pating countries, during this cruc;al time, interpret the
exceptions and limitations of the convention, apd live up to
their conviction that the children's best interégt is go
- restore them to the custody.situation, aslit existed before
the abduétio@ of the child. To a significant degrée, the

long term success of the convention will rely on the bureau-

crats who are responsible for channelling and coordinating

international control over the abduction of children by

parents.

Conclusion

The movement towards reachiﬁg an international solution
for dealing Qitﬁ parental<child abductions has come ciose to
realization in recent years. There appears to be considét-
 able room for optimism, in tﬁat the HagheAConvention on the

Civil Aspects of Child Abduction may be the most effective
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response thus far. Albeit, it is most probable that there
are bound to be shortcomings in any treaty which deals with
"~ diverse cultur;I and socio-legal backgrounds in relation to
the\custody of children, and specifically, their abduction
- by parents; Accordingly, the European Convention can be
susceptible to these problems since it is prone to exper-
ience inherent difficulties encountered in a system based on
the recognition and enforcement of foreign custody determin-
atious--and, the need for intricate rules of jurisdiction
(Eekelaar, 1982:305). In- comparison, the‘Hague Conveution
has made -arduous efforts to minimize the risks of failure,
by devising a scheme based on the principle of returning
children to their original home , siuply because of their

urongful removal or retention. | |
The Hague treaty can become very important to Canada's
situation in respect of child kidnmapping by a parent, both
internationally and domestically. Ideally, if all the
pro;iuces would pass'legislations relating to the conven-.
tion, the problem would likely be controlled. Presently,‘
auy coJutE}vgf'province which does not adopt the convention
can become a haven for parental abductors; conceivably, this
cculd serve to circumvent the goals of the -convention, at

least to some extent. |

| Nonetheless, it is expected that the progress which has

already been  made with regard' to? child abductions, will
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continue, both on'éﬁ international'and'a natioﬁal bagis-—
-since, when it comes to the issue of protecting and preserv-
ing the well—being of the children, countries should be able
'to overcome prg?lems of cultural diversities, Jutisdictional

conflic;s,-and territorial controls.

L
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CHAPTER SIX _ ¢

‘CONCLUSIONS AND RECOMMENDATIONS
= - - ¥

Children begin by loving their parents; as
they grow older they judge them; sometimes
they forgive them. _
. - Oscar Wilde
*.The Picture of Dorian Gray
(1891, Chapter 5)

Conclusions

Mosf péfental abductors will be forgiven' by- théir
children.. Yet,'this does not redeem them from the érimé
they have ‘commitéed, nor the 1liability to face the due
consequences,

The abduction of children by strangers for the purposes
of profit, psychotic needs, and sexual gratifications, is a.
horrendous crime of predatory cruelty. In" the United
States, national concern has recently inspired nationwide
attention to finding solutions toward recowvering victims,
and educating parents, children and professionals alike, on
prevention. The dismal reality is that only a few cases are
solved, and only a small number of these phild%en are found
alive (Gelman, 1984:78). If there is any cbnsolation to
victimized parents of children abducted by their mothers or
fathers, it is that in light »of egisting research, in most

- cases there is at least the assurance that the child is
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re;ativeiy'safe and being properly cared fof.‘ Nonetheless,
this dées"not, .in any way, rpduce the seriousness of
parentalJEhilq abductions, ndf_tﬁé exigénéy of neasureé.to‘
counteract this prevalent crime. .: . ‘
| It is important to acknowledge that any attempt to deal.
with the problem, pr1mar1ly at the level where precipitating
circumstances-trigger.parents to kidnap their own chlldren,
is at best ‘a piecemeal endeavoft- It is essential, however,
to. take into considerfgiqn underlying; structural factors
which play a significant rolé in.pfodﬁcing crihinal motiva-
tions. . S DR L .

Tﬁere is no-reveiation in obée;ving that the_famiiy is
in deep‘tﬁoublé. Children of_deorce have becqhé accepted
as a common group in modern society. This does not imply,
however, that parents,should remain together for the sake of
the children. It can be an unfortunate situation, when
children live with pafenfs who &o not 100é'éach other or
derive satisfaction from the marriage. Yet, some .parents
are able to brovide a fulfilling ehvi:onﬁent for their
children, despite these ghérfcomings. Hoﬁqvef,'when‘parents
'convey overt . hostility and dissatisfactioﬁ towards éach
other, it only fbrsqkes the éhildfeﬁ's wellfbeing. Never-
theless,'when children are invol?ed{ the divorce pggcgss can
effectively create an explosive situation, whereby- the

children are llkely to be caught in the crossfire. The -

adversarial system_of divorce in Canada, ‘instead of repre-
: ' , . . o 3

o
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C .



senting a termination of .oniy the sﬁousal relatibnship,
often serves to dimihish the status of one parent. Hence,
it can' take the raw ‘e otioné of_ pafehts in despair, aﬁd
‘abuse them to the detriment of the children. ° GAlthough
parents. should make the uﬁﬁost effort to prevent the
dissolution of their marriage, they should not be forced to
compete against each other in a drawn out divorce ‘settle-
ment. thué;y-when other alternatives fail, a no-fault
divorce system would appear to be the most fair and justi-
fiable solution fdr_all conceynéd parties, especially thé
children. - | ‘ |
It 1is quite appatent, that in addition to legal
constraints, it is necessary to have non-coercive measures,
of both therapeutic-:and educational value to combat the
_abduction problem (Bodenhéimer, 1977:148). ..As Bodenheimer

has explained:

...the urge to kidnap may not arise if
parents clearly understand their children's
needs in the . process of dividing the
family, if they understand their responsi-
bilities of co-parenting, or if they learn
to work through, or at least around, their
mutual resentmeénts for the child's benefit
{1977:148).

‘One thing .is abundantly clear: the primary right of chil-
dren is to have access to both parents.
The complex nature of parental-éhiLd abduction requires

more than one or two. solutions to -affect significant
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cuttailment of the problem (Agopian, 1981a:98). There is no
" doubt that the employment of ctiﬁinal sanctions is essen-
tial; both a a deterrent -end punitive measure, The"
argument that parents are crxmlnally responsible for abduct-
ing their children,- is no longer debatable. Yet, the
criminal law is not a panecea--in many cases, circumstances

demand remedies of a c¢ivil -nature.- The most viable

o' be the combination of the

. solution, however, appears

criminal law and effectife civil measures, such as the

enforcement of\custody o;ders.- The support and re;nforce-
ment of civil remedies by criminal ptoceduree would -only
serve to senhance the processes of both preventing and
rectifyi the situation,of kidnapped ohildreh,by parents.
Accordin ; ) Canada has tahen impottant steps in .this
direction.: | |

In 1983, Canada made strides in both the civil and-
criminal ateas relating to child abduction by a pe:ent. The
amendments to section 250 of the Criminal Code, represeuted‘
an extfgme effort to remedy parental ;mmunity to criminal
liability, and to protect the riohts of children who fall
victim to this crime. The ratification of the Hague
Conventioh on the Civil Aspects of Child Abduction marked
further the country’'s committment to deal with this problem
in both the national and international contexts. There have

also been a number of changes, recently,- in ‘policies and
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practlces of law enforcement, and in judicial attitudes and

- practlces toward the grant1ng and enforcement of custody

orders. The cr1mina1 law amendments and the provxslons of
the Haoue Conventlon have, no doubt, played an_ 1mportan;
role in the development of such reforms. It is hoﬂ%d that
in the near future, advancements which have been implemented
in many provincial jurisdictions, will spread throughout the
" country. .

, The progressvﬁhat Cenaoa Eae aonieved.is an affirmation

“that children have the right not to be exploited for the

gratification of adults.

Recommendations

The objectives of the following‘recommendationé are to
‘providel-f :‘both preventive and curative aspects for

controllxng the 1nc1dence of child abductlon comm1ttea by

;parents. §

A Central Registry Should Be Established for the‘Enforcement
_and Recognltion of, Custody Orders

Traditionally, there have been no real effect%ve
. procedqres available in either the criminal law or civil law
areas, to assist parents or childrén Qho are victimized by
parental abductors. Recently, however, changes in the
‘criminal law indicate.a potentiel for deterring parents from:

committing child abduction, and for remedying this crime

b
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p;oblem:__Nevertheless,‘in.such cases uhich usqally‘involve
strong emotional"elements, the deterr®ence function of the-
criminal law _may not be hxghly effective. . It is important,
therefore, to also have civil- measures which, can best

prov1de support to the criminal law. The implementation of

a central registry for enforc1ng -custody orders would serve

to uphold the role of criminal lawgprocedures by aiding law

enforcement sources to trace offenders and missing children,

- -

and to prevent parents from obtaining a custody award in-
another prov1nce. ]

Jurisdictional conflicts relatlng to judicial awards
and enforcement of custody orders have 51gn1f1cantly contrl-

buted to encouraging parents to abscond with their ohlldren,

//’:Eth the 1ntentlon of obtalnlng a favourable award in

another forum. Moreover, efforts to locate parental abduc-

~tors have been largely unsuccessful because of an inadequate

system of monitorlng orders for child custody. Thus, there
has been no reliable source or system to ascertain whether

or not original vrders have been granted, or altered by

s

another court's jurisdiction.

The establishment of a centralr reoistry for custody
orders, therefore, would serve to facilitate respect and

enforcement of custody orders across Canada.l Thls would

1  In fact, a proposal, recommended by the Federal-

' Provincial . Committee on Enforcing Maintenance and’

Custody Orders, to establish .a central registry for

custody decrees, was presented to the Federal _

- Parliament on February 9, 1984, ' The pnoposal was

approved, and also rece1ved p051tive responses from
many provincial governments.
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comprise a centralized - federal network. with ‘subsidiaries

administered on provincial levels. The syotem would provide
access to law'enforcement.officials with regard to informa-
tion‘about the status of custody arﬁengements}uso they could
act'more expeditiously to enforce such -orders. Addition-

ally, 1mprovements in communications 'pertaining to the

status of custody decrees, would also assist in tracing the

PR N

-location of abducting parents, and consequently, promoting

the likelihood of recovering Kidnapped children.

Divorce and Child  Ctustody Mediation Should Be Made
Mandatory

Although the role of the criminal law is . essentlal to
deallng with the problem of parental child k1dnapp1ng, it is

also in the best‘lnterests of the part1es involved, to avoid

last resort. methods of punitive law. Instead, there, should"

be a stronger focus on prevention, whereby ‘the role of

educational and therapeutic measures could serve to divert

potential abductors from taking the law into theif own
. T ' .

hands, and from necessitating their involvement with the

criminal justice system. Divorce and child ~ custody

mediation is a vital ‘form of prevention_for'families'who;may

fall victim to child abduction.

The contestlng of custody for the chlldren represents.

. ,.n-

'the ultimate 1ncapab111ty of the‘-family to functlon.‘

Parents become adversar1es, bargaining and competing for

t
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guardianship, and negotiating for -rights to reasonable
- . - < -

access. -~ In Canada, "c_onc_ef)‘f.s relai:i_ng to negative effects

resulting f:omntrédiﬁiopal‘divorce procedures have inspired .

.cou:ts‘ throughout the éEuntry to introduce services ~for

divorce meﬁiatioh and conciliation, to .help parents sort out

their own 1lives, and the future for tﬁei>\4ﬂ111dren.' In

.facty mahy of these services have proved to be quite

successful. However, at best, these efforts constitute

cautious, sporadic attempEE* to supplement the adversarial

. system (Abella, 1983:469).

The 1534 proposals for amendments Eo'the Divorce Act,
include provisions that rqui:e lawyers to advise parents of

conciliation and mediation pBervices. Yet, this does not

| guarantee that lawyers will fulfill this duty, nor that

clients will care to take advantage of available-ﬁervices.

Furthermore, many families may not be able to afford . such

'jassistance} Instead, mediation services should be made

-mandatqry. as part- of the court's program, to all couples

_going through a divorce or separation..who -have’children,

ar

reéard;eéé_ of whether or ‘not- there .will be - al-CUstody

dispute. This would most certainly reduce costs for

families who otherwise could not afford the expenses for

such services.

'ft is through the process of mediation, that prevention

can be ‘achieved, to work through differences of opinions,

mutual resentments, and-conflicting desires; the hostilities

- &
-
"
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'?and frustratlons that eventually motlvate_'

‘ Divorce Courts Should Increase The Use of Joint Custody-

-

.,,N oy

‘.

. . RY
- abduct the}r chlldren, could be channelled by m dlators 1nto_

a fa1r and carefully planned arrangement that 1s,agreeab1e '

' to both parents, and in the best 'lnterests of thelr

children. L ., .- o

- . . . - ok

Anards .

.One of the general assumptlons of crime prevention__‘

efforts is that whenever we want to prevent a cr1me from:,f“7

_occur1ng, we must begin- by looklng at the,-underlylng*

o

'circumstances whlch may 1ead to a crimlnal actlonf J01nt

| parental-ch11d abduction,' in that the events whlch ceyld

custody awards have the potent1a1 of preventlng the cr1me of

motivate a parent to abduct a child may be avclded by such

~ scustody arrangements. ' ’ 4'
The trad1t10nal form of anarding custody of the

children to one parent; often creates situations whete the .

e

non-custod1a1 parent feels isolated and excluded frOm the

children's everyday lives, and from the ba51c responsiblll-

*

ties of parenting. Further, the visiting arrangements whlch'

accompany. sole tustody awards, also have the potentlal of

-

creating difficulties with regard to access privL&eges.

Thus, the circumstanceS'surrounding"single custody. disposi-

tions, frequently contain the ingredients which precipitate

parental-child kidnappings.
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J01nt custody offers a reorganized family structure,"

.'whereby .both parents can continue their duties of parentlng,;‘

r -"while the’ children can have the benefit of ongoing contact

-:Hlth both parents, and a home Jife that promotes quality and
growth. ' The notion’ of 301nt custody has only recently |
remefged in Canadian courts which have generally restricted
,‘such dec1810ns to families that express a firm’ committment
"fto make such an arrangement successful (Wilson,_1980 41}{‘:
In fact, the proposals for amendments to the Divorce Act
,intend to include a gu1deline that prov1des for the granting
of JOint custody, even where custody is in dispute. '- |
Although 301nt custody is not the answer to all child
'custody conflicts,'and may not be adv1sab1e-for parties‘who
; appear jpxtremely hostile or resistent toj the hidea,--thei~

encouragement or option to work towards suchran arrangement,.

perhaps with the help of mediation serv1ces, can prove to be -

a vital resource for dlverting oFf. reduc1ng antagonisms which
uag. indpcel dkscontented parents ‘to abscOnd 'w1th ‘their
children. The use of JOint custody awards 1s -a rare prac-_
tfce in Canada, and should be made ‘more available as a
'..viable alternative to exclu51ve custody decrees._

The 'status‘ of Joint custody orders -differentiates
between phy81ca1 and . legal custody. : In_the latter_situa—u
tion, the child lives.with only one parent but both share in

-]

. the ,decxslon-making of the child's. yélfare,- health and



education-'vhereas, physxcal Joint custody involves varying
arrangements, wherein the child 11Ves with each parent for_:
f‘specified time periods.- Regardless of the particular form,'
"of joint custody, it Stlll conveys to children ‘that . both

_ parents want and love them; it also pronounces that parents.

_are w1111ng to. recognize ‘the child's best interest

" and beyond any de31re to ' assume total control .oyer their
upbringing. - Thus, it  could prevent pr' min mize the

p0851bility of conflicts, inherent in custody battles, which

. can propel mothers or fathers to conclude that their only

choice is to abduct their children.

-

Concluding Re-arks

The dimensions relating to:parénta -child abductiOn‘are-

vast, "and pose an important challenge to social scientists.

-

The study Qg*thls crime in Qanada-has just begun. The needi

_for .further investigation, specifically empirical_research,

is clearly‘evident{." ’ o ',‘

Children will' continue ‘tol be abducted byh their

parents. As 1ong as divorcing parents are willing to wage a
war, with children as the victor s claim, the rights of .
children to security, stability, cont1nu1ty, and liberty
- will be violated. o | h |

Children,_even very young children, have curious powers

of observation; they ‘observe and they do their best to

+

above_--- ,
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‘construe - and .form conclusions,

-

’

. .
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‘which':frequently 'endﬁre.“f

‘Thus, although - children may forgive parents  who have

‘ §Pducted“£heﬁ? rarely if ever, will they forget.

-
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