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INTRODUCTION

A question that often arises in Canadian constitutional law
is whether legislation imposing a governmental levy is in rela-
tion to taxation or in relation to one of the regulatory heads of

power in the Constitution Act, 1867.} This question is sig-

nificant because legislation can be valid or invalid depending on
how it is characterized by the courts. For example, the judicial
characterization of a provincial enactment imposing a levy as
being in relation to a matter falling within one of the federal
heads of regulatory power would render that enactment invalid.?
Likewise, the same would hold true with respect to the judicial
characterization of a federal enactment imposing a levy as being
in relation to a matter falling within one of the provincial

heads of regulatory power.3 Through a discussion of the case law

130 & 31 Viet., c.3 (U.K.) The taxing and regulatory heads
of legislative power are allocated between the Parliament of
Canada and the Provincial Legislatures by sections 91 to 95. The
most important of these sections are section 91 entitled "Powers

cf Parliament", and section 92, entitled "Exclusive Powers of
Provincial Legislatures.,"

5 provincial enactment charging a levy on federally incor-
porated banks was held to be invalid on the ground that the pith
and substance of the legislation was in relation to matters
falling within £federal jurisdiction, namely, the regulation of
banking in Re Alberta Legislation, 11939] A.Cc. 117, [1938] 4

D.L.R. 433 (P.C.), affirming [1938] S.C.R. 100, 2 D.L.R, 81
(s.C.C.).

3For example, federal unemployment insurance legislation
providing for compulscry contributions from employers and employ-
ees and a contribution from the federal treasury was invalidated

(continued...)
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this thesis shows how the courts have distinguished taxation from
regulation for the purpose of constitutionally characterizing
legislation.

It should be made clear at the outset of the thesis that
what is meant by regulatory power is the power to pass regulatory
legislation and not simply the power to pass regulations.
Indeed, both taxation and regulation are examples of the exercise
of legislative power, but their nature is different from one

another. As one commentator pointed out:*

It is necessary to distinguish the taxing

power from other legislative powers. Its
nature is different. It is a power to raise
means, it is not a power to regulate specific
ends.

This does not mean that taxation and regulation are unrelated to

one another. All taxes have an effect on economic activity to

3(...continued)
on the ground that the pith and substance of the legislation was
in relation to the thirteenth head in section 92, "Property and

Civil Rights in the Province", in Reference re Employment and
Social Insurance Act, [1936] S.C.R. 427, [1936) 1 D.L.R. 644
(s.C.Cc.) aff'd (sub. nom. Attorney-General for..of Canada v.
Attorney-General Ffor Ontario), 11937] A.C. 355, (19371 1 D.L.R.

684 (P.C.}).

Ik.c. Wheare, Federal Government, 4th ed., London: Oxford
University Press, 1963, p. 107; quoted in G.-A. Beaudoin, Le
Partage des Pouvoirs, 3rd ed., Ottawa: Editions de 1'Université
d'Ottawa, 1983, p. 329. Nonetheless, taxes are never neutral in
their effect on economic activity. For further discussion, see
tggt following this footnote, footnote 224 and pp. 118, 119 and
129.
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some extent in so far as they involve a reduction in the income
of taxpayers. To the extent then that the distinction between
taxation and regulation for constitutional purposes can be
ignored, taxation can be used as a means of regulating economic
activity. The difference between taxation and regulation for
constitutional purposes will be made more clear in the course of
the thesis.

part I of the thesis briefly describes the scope of the

taxing powers contained in sections 91 and 92 of the Constitution

Act, 1867.s The repeated characterization by the courts of
provincial marketing legislation as being in relation to indirect
taxation is described in Part II of the thesis. Herein it is
shown that the courts relied on an overly technical definition of
a tax for constitutional purposes, instead of relying on an
application of the pith and substance doctrine.6 Part III of the
thesis discusses the cases in which the courts did rely on the
pith and substance doctrine to strike down legislation that

purported to be an exercise of taxing power. It will be shown

530 & 31 Vict., c. 3 (U.K.).

bpor a discussion of the pith and substance doctrine, see B.
Laskin, "Tests for the Validity of Legislation: What's the
Matter?" (1955), 11 U. of Toronto L.J. 114; D. Mundell, "Tests
for the validity of Legislation under the B.N.A. Act" (1954), 32
Can. Bar. Rev, 813,
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that the courts often held in these cases that Parliament or the
Provincial Legislature, as the case may be, by colourably relying
on an exercise of taxing power, was attempting to regulate a

7 Finally, in Part

matter otherwise outside of its jurisdiction.
IV of the thesis, the importance of distinguishing bhetween
taxation and regulation is discussed in the context of the
constitutional 1limitation on Parliament and the Provincial
Legislatures that: "No Lands or Property belonging to Canada or
any Province shall be liable to Taxation."$

It is suggested in this thesis that by striking down provin-
cial marketing legislation, as being in relation to taxation, and
other regulatory legislation purporting to be taxation, as being
colourable, the courts disclosed a policy bias against government
interference with economic relations.’ In Part IV of the thesis,

it is suggested that the courts may have shifted their bias in

favour of such interference.

TFor a discussion of the doctrine of "colourability", see P.
Hogg, Constitutional Law of Canada (Carswell & Company Ltd., 2nd
ed., 1985), p. 322.

Sconstitution Act, 1867, 30 & 31 Vict., c.3 (U.K.), sec.

125.

9see B. Laskin, "Provincial Marketing Levies: Indirect
Taxation and Federal Power" (1959), 13 U. Toronto L.J., 1.




I. THE SCOPE OF THE TAXING POWERS

Taxing power 1s allocated between the Parliament of Canada
and the Provincial legislatures by sections 91(3), 92(2) and

92A(4) of the Constitution Act, 1867.10 section 91(3) grants to

the Parliament of Canada legislative power in relation to "The
raising of Money by any Mode or system of Taxation", while
section 92(2) grants to the Provincial Legislatures legislative
power in relation to, "Direct Taxation within the Province in
order to the raising of a Revenue for Provincial Purposes". In
order to augment provincial taxing power with respect to natural
resources, section 92A(4), which is part of the so-called "re-
source amendment“,11 empowers the provinces to raise money by
both direct and indirect taxes in respect of certain natural
resources. The "resource amendment” is discussed later on in
this Part of the thesis.!?

Although strictly not one of the taxing powers, section

92{9) empowers the provinces to make laws in relation to:

0309 & 31 vic., c.3 (U.K.).

Uphe "resource amendment" was enacted by schedule 1 of the
Constitution Act, 1982 {which is schedule B of the Canada Act,
1982, c.1l1 [U.K.]), secs. 50 and 51.

12Infra, at pp. 36-49,



Shop, Saloon, Tavern, Auctioneer and other

Licenses in order to the raising of a Revenue

for Provincial, Local and Municipal purposes.
This head of power need not be discussed in any detail®? for the
purposes of this thesis beyond mentioning that it confers upon
the provinces the power to levy indirect taxes as well as direct
taxes in order to defray the expenses of a licensing schemel! and
that it interacts with the federal heads of power in a manner
similar to section 92(2),1 It is also worth mentioning that

licence fees may also be levied pursuant to the federal and the

provincial heads of regulatory power.16

Bror a more detailed discussion, see G.V. La Forest, The
Allocation of Taxing Power under the Canadian Constitution
{Canadian Tax Foundation, Toronto, 2nd ed., 1981), pp.151-165;
Beaudoin, supra, n. 4, pp. 340, 341; J.E. Magnet, "The Constitu-
tional Distribution of Taxation Power in Canada" (1978), 10
Ottawa L. Rev. 473, pp.521-527; Hogg, supra, n.7, p. 603.

Uin commenting on s.92(9), Lord Atkin, on behalf of the
Judicial Committee of the Privy Council, in Shannon v. Lower
Mainland Dairy Products Board [1938) A.C. 708, at p.721, [1938] 4
D.L.R. 81, at p. 86, stated as follows: "But, i1f licenses are
granted, it appears to be no objection that fees should be
charged in order either tu defray the costs of administering the
local regulation or to increase the general funds of the Pro-
vince, or for both purposes. The object would appear to be in
such a case to raise a revenue for either local or Provincial
purposes.” See also Magnet, id., wherein it is argued that a
revenue raised pursuant to s. 92(9) may be in excess of the
expenses of administering the licensing scheme.

BIn other words, the licensing power has no independent
regulatory content. See La Forest, supra, n.l12, pp. 162-165;
Hogg, supra, n.7, p.603.

15See Shannon v. Lower Mainland Dairy Products Board, [1938]

A.C. 708, at p. 722, [1938] 4 D.L.R., 81, at p.87.
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The first section of this Part of the thesis briefly des-

cribes how the courts have interpreted sections 91(3) and 92(2)

of the Constitution Act, 1867 in such a way so as to give to
each of them a scope that does not unnecessarily overlap with one
another. The next section of this Part of the thesis describes

the difference between direct taxation and indirect taxation.

A. The Scope of Taxing Power in Sections 91 and 92

Sections 91 and 92 are exclusive dgrants of legislative
power. This is evident from the terminology used in the two
sections. However, it has been recognized for a long time!® that
the subject matters in sections 91 and 92, on first ingpection at
least, are not mutually distinct categories. Moreover, it has

been suggested19 that it is also evident from the terminology

30 & 31 Vie., ¢.3 (U.K.).

Bgee Citizens Insurance Company v. Parsons (1881), 7 App.
Cas. 96 (P-C.), at PP« 107, 108.

wId., at pp. 107, 108. For a discussion of the doctrine of
federal paramountcy, see B. Laskin, Canadian Constitutional Law
(Carswell, Toronto, 4th ed., rev., 1975 by A.S. Abel), pp.23-59;
B. Laskin, "Occupying the Field: Paramountcy in Penal
Legislation” (1963), 41 Can. Bar. Rev. 234; W.R. Lederman, "The
Concurrent Operation of Federal and Provincial Laws in Canada"”
(1962~-63), 9 MeGill L.J. 185; D. Alhéritiere, "De la
Prépondérance Fédérale en Droit Constitutionnel Canadien" (1971},
12 ¢. de D., 545.
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used in the two sections that paramountcy is assigned to the
power granted in section 91 in cases of a conflict of powers.
The exclusive grant of legislative power given to the Parliament
of Canada by section 91 is provided for by the following

terminology:

«+.it is hereby declared that (notwithstand-
ing anything in the Act) the exclusive
legislative authority of the Parliament of
Canada extends to all matters coming within
the classes of subjects next hereinafter
enumerated, that is to say, ...And any matter
coming within any of the classes of subjects
enumerated in this section shall not be
deemed to come within the class of matters of
a local or private nature comprised in the
enumeration of the classes of subjects by
this Act assigned exclusively to the legisla-
tures of the provinces.

Section 92, on the other hand, simply grants exclusive
legislative power to the Provincial Legislatures in the following
terms:

In each province the legislature may ex-

clusively make laws in relation to matters

coming within the classes of subjects next

hereinafter enumerated, that is to say....

Thus the problem that arises when conflicting legislation is

enacted by the two levels of government is resolved by the

assignment of paramountcy to the legislation enacted by the



9

Parliament of Canada. Conflicts can arise because the subject
matters in sections 91 and 92, on first inspection at least, are
not mutually distinct categories. To some extent, they overlap
with one another. This is especially true with respect to the
third head of section 91, "The raising of Money by any Mode or
System of Taxation”, and the second head of section 92, "Direct
Taxation within the Province in order to the raising of a Revenue
for Provincial Purposes”. The third head of section 91 is broadly
enough worded that it would seem to embrace everything in the
second head of section 92.% The two taxing powers, however, are
independent of one another, with the result that there is no
constitutional objection to double taxation by the two levels of

government.21

The courts having held that there is room enough
for both taxes,22 there is no conflict for constitutional pur-

poses between a provincial tax and a federal tax that has already

Ngee Citizens Insurance Company v. Parsons (1881), 7
App.Cas. 96, at p.1l08.

Usee B. Laskin, Canadian Constitutional Law, supra, n.l8,
p.64l; La Forest, supra, n.l3, p.8l. In this regard, the federal
and the prov1nc1al taxing powers are often described as being
concurrent with one another. See also La Forest, id., pp.51-53;
Hogg, supra, n.7, p.602; Beaudoin, supra, n. 4, pp. 329, 330;
Magnet, supra, n. 13, pp. 484, 485,

2:Eli'orbess v. Attorney-General for Manitoba, [1937) A.C. 260,
[1937)1 D.L.R. 289 (P.C.); In re Silver Bros. (sub. nom., Attor-
ney-General for Quebec v. Attorney-General for Canada),

A.C., 514, 53 Que, B.R. 418 (P.C.).
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occupied the field so that there is no need to apply the doctrine
of federal paramountcy 1in these kinds of situalt:i.oms.."3

Another kind of conflict arises in connection with the two
taxing powers, namely, how can both the Parliament of Canada and
the Provincial Legislatures be given exclusive power over the
same subject matter? If both legislative bodies are given
exclusive power over the same subject matter, the giving of full
legislative force to the federal taxing power would seem to leave
the provincial taxing power without legislative force, its
subject matter being fully embraced by the federal taxing
power.24 Clearly, it was never intended that the provincial
taxing power should have no legislative force. As was pointed

out by the Privy Council in Bank of Toronto v.Lambe.25

It is impossible to give exclusively to the
Dominion the whole subject of raising money
by any mode of taxation, and at the same time

Brhe doctrine of federal paramountcy applies in a different
way to the taxing powers. For example, it might apply in the
case of federal and provincial income taxes aggregating to more
than 100% of a person's income. See In _re silver Bros., id. See
also Beaudoin, supra, n. 4, p. 329.

Ug5ee text accompanying footnote 20. See also Beaudoin,
id., pp. 327, 328; Magnet, supra, n. 13, pp. 476-47%.

$(1887), 12 App. Cas. 575, at p. 585. Again, in Caron v.
The King, [1924]1 a.Cc. 999, [1924] 4 D.L.R. 105, at p. 108, the
Privy Council spoke of an "apparent antinomy" in the terminology
used in secs. 91(3) and 92(2). See also Citizens Insurance
Company of Canada v. Parsons, supra, n. 18.
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to give to the provincial legislatures,
exclusively or at all, the power of direct
taxation for provincial or any other pur-
poses.

It has long been held that in order to make sense out of the
conflicting terminolegy of the kind just described in the two
grants of legislative power over taxation in sections 91 and 92
and to give effect to these two grants of legislative power, it

is necessary to read the two sections together.26 Accordingly,

Sir Montague Smith in Citizen's Insurance Company of Canada v.

Parsons27 described the method to be used in reading sections 91

and 92 together as follows:®

With regard to certain classes of
subjects, therefore, generally described in
sect. 91, legislative power may reside as to
some matters falling within the general
description of these subjects in the legisla-
tures of the provinces. In these cases it is
the duty of the Courts, however difficult it
may be, to ascertain in what degree, and to
what extent, authority to deal with matters
falling within these classes of subjects
exists in each legislature, and to define in
the particular case before them the limits of
their respective powers. It could not have

26Citizen's__lnsurance Company v. Parsons, supra, n. 18, at
Pp. 107, 1080

14,

B:q., at pp. 108, 109,
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been the intention that a conflict should
exist; and, in order to prevent such a
result, the two sections must be read to-
gether, and the language of one interpreted,
and, where necessary, modified, by that of
the other. In this way it may, in most
cases, be found possible to arrive at a
reasonable and practical construction of the
language of the sections, so as to reconcile
the respective powers they contain, and give
effect to all of them.

By reading the two heads of taxing power together in this
fashion, it was obvious to Sir Montague Smith that the "general
power" in section 91(3) did not "override the particular one” in
i)

section 92(2).

Later on, in Bank of Toronto v. Lambe, ¥ the Privy Council

gave explicit recognition to the exclusive nature of the provin-
cial taxing power in the following terms:

.».as regards direct taxation within the

province to raise revenue for provincial

purposes, that subject falls wholly within

the jurisdiction of the provincial legisla-

tures.

This reconciliation of the taxing powers, however, leaves open

the question of whether the Parliament of Canada may raise money

”;g., at p. 108.
30
Supra, n. 25, at p. 585. See also Professor Magnet supra
n. 13, p. 477, where he concludes as follows: "The result ié
that section 92(2) is treated as being carved out of section
91(3), leaving behind an area of federal incompetence.
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by indirect taxation for provincial purposes. Indeed, if the

Constitution Act, 18673l exhausts the full range of legislative

power exercisable in Canada, as has sometimes been suggested,32
then the Parliament of Canada may very well have this power.

It has never been necessary for the courts to answer the
question of whether the federal taxing power includes the power
to levy indirect taxes for provincial purposes. For example, in

reading the two heads of taxing power together, in Caron v._The

ﬁigg,ﬁ a case involving federal taxation of a provincial cabinet
minister, the Privy Council did not think it was necessary to say
whether the particular grant of power conferred by section 92(2)
is a subtraction from the general grant of power conferred by
section 91¢(3) or whether section 91{(3) is confined to federal

taxes for federal purposes.34 In the view of the Privy Council,

339 & 31 Vic., c.3 (U.K.).
32

Attorney-General of Ontario v. Attorney-General for
Canada, ilglfi A.C. 571, at pp.581l, 583, 3 D.L.R, 509 (P.C.).
Accord Bank of Toronto v. Lambe (1887), 12 App.Cas 575, at p.587
(PoCo)- In Mur h Ve C-P-R., [1958] S.C.R. 626 at p0643; (1958);
15 D.L.R.(2D) f%g,at p.153 (S.C.C.), however, Rand J. noted that
the exhaustibility doctrine is accompanied by limitations when he
stated: "It has become a truism that the totality of effective
legislative power is conferred by the Act of 1867, subject always

to the express or necessarily implied limitations of the Act
itself.”

Br1928) A.c. 999, (1924], 4 D.L.R. 105 (P.C.); aff'g
[1923]1, 64 S.C.R. 255, [19231, 1 D.L.R. 1173 (S.C.C.).

3#11924], 4 D.L.R. 105, at p.108.
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it would only be necessary to decide this issue in the "not very
probable event of the Parliament of Canada desiring to raise
money for provincial purposes by indirect taxation."35 It is not
very surprising that this should have been considered by the
Privy Council a "not very probable event" because the case law
had already strongly suggested that the meaning to be attributed
to "for Provincial Purposes” in section 92(2) was simply that the
provincial taxing power was to be exercised to raise money for
the exclusive disposition of the provincial legislatures.® The
improbable came to pass, however, with a 1957 amendmenty to the

federal Agricultural Products Marketing Act.38 The amendment

gave effect to a provincial marketing levy, which had been

invalidated by the Supreme Court of Canada in Reference re Farm

ﬁlﬂ-

¥as puff c.J.c. stated in Reference re Employment and
Social Insurance Act, [1936] S$.C.R.Z4§7, at p.434, Ilgjgi 3 D.L.R.
644, at p.649 (S.C.C.): "If you read No.2 of s.92 with s.126, and

by the light of the observations of Lord Watson in St. Cath-
erine's Milling and Lumber Co. v. The Queen (1888), 14 App.Cas.46
there is ... solid ground for the conclusion that the words 'for
provincial purposes' mean neither more nor less than this: the
taxing power of the legislature is given to them for raising
money for the exclusive disposition of the legislature." See
alsglnow ;ioBlaCk (1875), L.R. 6 P.C. 272 (P.C.); Laskin, supra,
Nn. ’ pn .

31957 (Can.), c.15, sec.2.
81949 (can.), c.16.



15
Products Marketing Act? on the ground that the levy was an

indirect tax. The Supreme Court of Canada later invalidated the
federal amendment as legislation in relation to a provincial

regulatory matter in Reference re Agricultural Products Marketing

act.’! Even though it was not necessary for the Court to inval-
jdate the amendment by holding that it was an exercise of federal
taxing poﬁer for a provincial purpose,41 the tenability of the

proposition that the federal taxing power may be exercised to

9719571 S.C.R. 198, 7 D.L.R. (2d) 257 (S.C.C.).

©[19781 2 S.C.R. 1198, 84 D.L.R. (3d) 257 (S.C.C.), rev.g

on thi% point (1977), 78 D.L.R. (3d) 477, 16 O.R. (2d) 451
(O.C.A.).,

chief Justice Laskin and Justice Pigeon, as they then
were, were unable to characterize the federal amendment as a
taxing statute. See (1978), 84 D.L.R. (3d) 257, at p. 299 (per
Laskin, C.J.C.} and p. 322 (per Pigeon, J.)o
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levy indirect taxes for such a purpose was severely undermined.

As Chief Justice Laskin, as he then was, stated:43

The distribution of taxing authority suggests
another limitation, this being a limitation
on federal power to impose indirect taxes for
provincial purposes. The guestion, as is
well known, was raised and left open in Caron
v. The King [1924] A.C. 999 at p. 1004 by
Lord Phillimore and I leave it open here.
There is, nonetheless, some incongruity in
Parliament legislating to impose or authorize
taxation for provincial purposes but that may
be an undue nod to excessive formality.

2phe ontario Court of Appeal was not as unanimous concern-
ing the validity of this proposition as the Supreme Court of
Canada was. Mr. Justice MacKinnon in the Ontario Court of Appeal
held that the amendment was a valid exercise of Parliament's
authority to levy indirect taxation for provincial purposes. As
he stated: :

It is clear that Parliament, in carrying out
its national obligations, can make grants to
individual Provinces and raise nmoney by
general taxation for such purposes. Its
power to impose indirect taxes for any
purposes is unlimited by the constitutional
Act.

See 78 D.L.R. (3d) 477, at p. 483. Mr. Justice Dubin, on the
other hand, seemed to be of the opposite view when he agreed with
Rand J.'s comment concerning limitations on the exhaustibility
doctrine in Murphy v. C.P.R., supra, n. 32. Mr. Justice Dubin,
however, like the Supreme Court of Canada, was unable to charac-
terize the federal amendment as a taxing statute. See 78 D.L.R.
(3d) 477, at p. 483. For an argument that the federal power of
taxation is unrestricted by the purpose for which the money
raised is to be used or by the provincial power of taxation, see
La Forest, supra, n. 13, at p. 52, For some reasons as to why
the federal power to levy indirect taxes should not be restricted
E¥ provincial purposes, see also Magnet, supra, n. 13, pp.478,

384 p.L.R. (3d) 257, at p. 299,
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The courts have, therefore, reconciled the two taxing powers
by removing from the federal power the power to raise direct
taxes, and possibly indirect taxes, for the exclusive disposition
of the Provincial Legislatures. what is left to the federal
power is the plenary power to raise taxes,44 nnrestricted in kind
and in area, for the exclusive disposition of the Parliament of
canada. As for the provincial power, within its ambit, it is as

full and as plenary as the federal power.45

B. Direct Taxation Within the Province and the Resource Amend-
ment

Since section 92(2) limits the scope of provincial taxing

power to direct taxation within the province,46 the principal

Urhe plenary nature of the federal power of taxation 1is
affirmed in Minister of Finance v. Smith, (19271 A.C. 193 (P.C.};
Croft v. Dunph 119331 A.C. 156, [1933] 1 D.L.R. 225 (P.C.);
British Columbia Electric Ry Co. v. The King, [19461 A.C. 527,
(19461 2 D.L.R. 81 (P.C.). See also La Forest, supra, n.l3,
pp.39, 40, 56, 57; Beaudoin, supra, n. 4, PpP. 327~ : Magnet,
supra, n. 13, p. 475. When combined with the federal spending
power, the federal taxing power is a powerful tool of economic
regulation that allows the federal government to enter into
fields of activity otherwise reserved to the legislative
competence of the Provinces. For further discussion of the
speﬁgig% power, see infra, n.230 and La Forest, supra, n.13,
pp.45-51.

45See La Forest, supra, n.l1l3, p.56.

67he taxation of persons, property, transactions or bene-
fits located or occurring within another province is prevented
under sec. 92(2) of the Constitution Act, 1867 30 & 31 Vic., c.3
(U.K.) by the restriction of provincial taxing power to the
levying of taxes within the province. Nonetheless, provincial
taxes may be measurable by extra-provincial attributes. See Bank
of Toronto v. Lambe (1887), 12 App. Cas. 375,
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burden and effect of a provincial tax usually remaing within the
province.” Besides the issues arising from the limitations on
provincial taxing power to direct taxation and to taxation within
the province, the issue may arise with respect to provincial
legislation authorizing levies with a burden and effect outside
of the province as to whether the legislation may be charac-
terized as being in relation to provincial taxation under section
92(¢(2) or as being in relation to the regulation of trade and

commerce under section 91(2)48

Such issues are less important,
however, in caonnection with the taxation of natural resources,
now that the "resource amendment"49 has granted to Provincial

Legislatures power in relation to both the regulation and the

indirect taxation of natural resources.

Twith respect to the production of natural resources,
however, the principal burden and effect of any tax thereon does
not remain within the province in so far as they are often
exported from the province and the tax is ultimately paid for by
someone from outside of the province, See Attorney-General for
British Columbia v. Esquimault and Nanaimo R.R., [1950] A.C. 87,
[1950] D.L.R. 305 (P.C.); Canadian iIndustrial Gas & 0il Ltd., v.
Government of Saskatchewan, [1978] 2 S.C.R. 545, 80 D.L.R. (3d}
439 (S.C.C.), rev'g (1975}, 65 D.L.R. (3d) 79, [1976] 2 W.W.R.
356 (Sask. C.A.), aff'g (19751 2 W.W.R. 481 (sask. Q.B.), where a
tax on oil was paid for by out-of-province consumers in the form

of higher prices. The 1limitation on the scope of provincial
tgxation also limits to some extent the effect of double taxa-
tion. For further reading, see La Forest, supra, n.1l3,

pp.111-147, Magnet, supra, n.1l3, p.500.
Bpor example, see Canadian Industrial Gas & 0il Ltd. v.
Government of Saskatchewan, id.

49SuEra, n. 11.
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The distinction between direct taxation and indirect taxa-
tion is discussed next. This is followed by a discussion of how

the scope of provincial taxing power has been augmented oy the

resource amendment.

1. Direct Taxation Versus Indirect Taxation

Taxation is direct when it is intended that the person upon
whom it is levied does not pass it on by adding it to the price
of commodities to be paid by another. John Stuart Mill put it

this way in 1848;%

Taxes are either direct or indirect. A
direct tax is one which is demanded from the
very person who it is intended or desired
should pay it. Indirect taxes are those
which are demanded from one person in the
expectation and intention that he shall
indemnify himself at the expense of another;
such are the excise or customs.

The producer or importer of a commodity is
called upon to pay a tax on it, not with the
intention to levy a peculiar contribution on
him, but to tax through him the consumers of
the commodity, from whom it is supposed that

Mr.s. Mill, Principles of Political Economy, Book V,
chapter 2, 1848, p. 367; as quoted by La Forest, supra, n.l3, p.
78 and by Magnet, supra, n. 13, p.486. The Privy Council adopted
this definition in Bank of Toronto v. Lambe (1887), 12 App.Cas.

575 and in Attorney General for Quebec v. Reed (1884), 10 App.
Cas. 141.
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he will recover the amount by means of an
advance in price.

It has been conjectured that the Fathers of Confederation had
Mill's definition in nind when they framed the Constitution.o
At that time certain taxes were generally recognized as either
being direct or indirect such as income taxes, property taxes and
estate taxes, which are direct taxes,52 and customs duties, com-
modity taxes and export taxes, which are indirect taxes.® The
courts have sometimes taken this into account in adopting a
"categories test” in determining whether a particular tax is
direct or indirect taxation.54 According to this criterion, a

new tax is categorized according to whether it resembles what

were generally recognized as direct or indirect taxes at the time

SlLa Forest, id., p. 79.

52See Attorney-General for British Columbia v. Esgquimault
and Nanaimo R.R., supra, n. 47; C.P.R. v. Attorney-General for

Saskatchewan, [1952 s.c.R. 231, [1952] 4 Dp.L.R. 11 (S.C.C.);
Nickel Rim Mines Ltd. v. Attorney-General for Ontario, [1966] 1
O.R. D.L.R. (2d) 200 (0.C.A.), affirmed [(1967] S.C.R.

270, 60 'D.L.R. (2d) 576 (S.C.C.); Re Newfoundland & Labrador
Corporation Ltd. and Attorney-General for Newfoundland, 1[1982]
l D.LCR. ( ) . (S.c.c.)l

Bgee Attorney-General for British Columbia v. C.P.R.,
[1927] A.C. 934; (1 ) D.L.R. 113 (POCU); Eﬂe King_ Ve CaIe-
donian_ Colieries Ltd., £1928] aA.c. 358, [1928], 3 D.L.R. 657
(P.cl)l

WHalifax v. Estate of Fairbanks, [1928} A.c. 117, [1927] 4
D.L.R. 945 (P.C.); The King v. Caledonian Colieries Ltd., id.;
Attorney-General for Brltls% Columbia v. McDonald Murphy Lumber
Co., [1930) A.c. 357, [1930] 2 D.L.R. 721 (P.C.).
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of Confederation.55

More frequently, however, the courts have
adopted Mill's definition.%

Mill's definition has been further refined by distinguish-
ing between whether a tax may be passed on by the person liable
to pay it from whether the tax is economically recouped.“ This
enables the courts to dispense with economic evidence.SB Accord-
ing to this criterion, whether in a particular case the tax is
passed on or not is irrelevant to the determination of whether it
is direct or indirect taxation. It is what is understood by the
ordinary man in the stree’. as to whether the tax has a general
tendency to be passed on or not that is relevant to this deter-
mination and not the opinions of economists as to the ultimate
incidence of the tax.”

The courts have certain room to manoeuvre in determining

whether a new tax is direct taxation or indirect taxation since a

$La Forest, supra, n.13, p.89. See also Magnet, supra, n.
13, p. 494.

%ra Forest, id., pp. 90, 93-94,

514., pp. 40, 80-84; Magnet, supra, n. 13, pp. 486, 487.
Mill's definition was refined in this way by Lord Hobhouse in
Bank of Toronto v. Lambe, supra, n. 50, pp. 581, 582.

#14., p. 80.

Ygimpsons-Sears Ltd. v. Provincial Secretary of New Bruns-
wick | ' D.L.R. d) 32T (s.c.C.), p. 326. See also Bank

of Toronto v. Lambe, supra, n. 50, pp. 581, 582.
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new tax often possesses characteristics of both types of
taxation.60 A court faced with determining whether a new tax is
direct taxation or indirect taxation must decide whether it will
use Mill's test or the categories test in making its determina-

61

tion. The choice is often not made expressly. Mill's test

gives the courts considerably more leeway in upholding provincial

62 There are often

revenue raising measures as direc! taxation.
underlying policy reasons why the courts would want to do this,
such as expanding the revenue base of the provinces, enabling
them to take on heavier responsibilities such as social legisla-

tion and industrial promotion.53

The categories test, on the
other hand, can be used to cut down provincial legislation when
it is felt that it is extra-provincial in scope or that it
interferes with extra-provincial trade.%

An example of provincial legislation being held ultra vires

on the ground that it constitutes indirect taxation is found in

the case of Canadian Industrial Gas & 0il Ltd. v. Government of

80p new tax is often called a hybrid tax for this reason.
For further discussion, see Magnet, supra, n. 13, pp. 469-493.

blsee La Forest, supra, n. 13, p. 89.
14., p. 93, 94.

$14., p. 93.

“;g., p. 94.
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65

Saskatchewan. The legislation in question56 was designed to

appropriate to provincial coffers the increased revenues of the
0il and gas industry that were caused by sharply escalating
prices in the wake of the 1973-74 energy crisis. The legislation
was comprised of the following three major elements: 1 it
expropriated most of the mineral rights on freehold producing
lands in the province; 2) it levied a royalty surcharge on the
0il produced from Crown lands eqgual to the difference between the
world price and the price before the energy crisis; and 3} it
levied a mineral income tax that was equivalent to the royalty
surcharge on the remaining f£reehold producing lands in the
province.

In declaring the legislation to be ultra vires the Province

of Saskatchewan, except for the expropriation provisions, the
Supreme Court of Canada seemed to rely on both the categories
test and Mill's test . Justice Martland's opinion for the
majority of the Court found that both the royalty and the taxa-

tion measures were export taxes because most of the oil and gas

65Sugra, n. 47.

66phe 0il and Gas Conservation, Stabilization and Develop-
-llent Act- lg’§p SISI 1;,3"’1' Cs 72-

8’see La Forest, supra, n. 13, p. 91; Magnet, supra, n. 13,
p. 490.
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upon which they were imposed had a destination that was outside
of the province.SB The fact that the producers, being unable to
affect the world price for petroleum, were unable to economically
recoup their losses from the levies was considered to be
irrelevant by Justice Martland. What he did consider important
was that the general tendency of the levies was that they were
passed on to out-of-province consumers .%

Mr. Justice Martland also considered it important that the
Minister was given powers toc set prices under certain circumstan-
ces, even though these powers were only meant to be used as

10 On the basis of this considera-

anti-tax avoidance measures.
tion and his characterization of the provincial levies as export

taxes, the secondary ground for Justice Martland's decision is

that the provincial levies infringed upon the federal govern-

68Canadign Industrial Gas and 0il Ltd. v. GCovernment of
Saskatchewan, 80 D.L.R. (3d) 449, p. 461. In support of this
finding, Justice Martland relied on Attorney-General for British
Columbia v. McDonald Murphy Lumber Co., supra, n. 54. j

69Canadian Industrial Gas and oil' Ltd. v. Government of
Saskatchewan, id., p. 463.

mId., p. 460. See also William D. Moull, "Natural Resour-
ces: The Other Crisis in Canadian Federalism" (1980), 18 Osgocode
Hall Law Journal. 1, p. 24,
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ment's legislative power over the regulation of trade and commer-

n

ce.

Mr. Justice Martland would have been ill-advised to rely
solely on the categories test to invalidate the provincial levies
in view of, among other things,72 the classic statement describ-~
ing this test, which was delivered by Lord Cave in Halifax v.

Estate ggiIE'..:.:lrbanks"'3 as follows:

what then is the effect to be given to Mill's
formula above quoted? No doubt it is valu-
able as providing a logical basis for the
distinction already established between
direct and indirect taxes, and perhaps also
as a guide for determining as to any new or
unfamiliar tax which may be imposed in which
of the two categories it is to be placed; but
it cannot have the effect of disturbing the
established classification of the cld and
well known species of taxation, and making it
necessary to apply a new test to every
particular member of those species. The
imposition of taxes on property and income,
of death duties and of municipal and local
rates is, according to the common understand-
ing of the term, direct taxation, just as the
exaction of customs or excise duty on ser-
vices would ordinarily be regarded as in-
direct taxation, and although new forms of

Neanadian  Industrial Gas and 0il Ltd. v. Government of
Saskatchewan, 80 D.L.R. (3d) 449, p. 460.

gee infra test accompanying note 98,

nSuEra, n. 54, [1927] 4 D,L.R. 945, pp. 949, 950. See also
Professor La Forest, as he then was, and Professor Magnet, supra,
n. 55, wherein the use of the categories test is criticized.



26

taxation may from time to time be added to
one category or the other in accordance with
Mill's formula, it would be wrong to use that
formula as a ground for transferring a tax
universally reccgnized as bhelonging to one
class to a different class of taxation.

Lord Cave, in delivering this statement, was rejecting the
argument that the probability of a tax being passed on in a
particular case by arrangement renders the tax an indirect one. 't
The corcllary of this argument is that the probability of a tax
not being passed on in a particular case renders the tax a direct

one. Neither the argument75 nor its corollary applies to the tax

involved in Canadian Industrial Gas and 0il Ltd., v. Government of

76

Saskatchewan” in so far as that tax was levied on oil producers

generally and the probability of the tax being passed on by
arrangement was not an issue in the case. Mr Justice Martland,
nonetheless, must not have regarded the tax as an unfamiliar and

hybrid form of taxation when he characterized it as an export

Niord cave was dealing with a business tax on occupiers of
real property that, in the particular circumstances of the case,
was capable of being passed on to a tenant. He held the tax to
be a direct one. Id., [1927] 4 D.L.R. 945, p. 951.

BPas was pointed out by Lord Thankerton Judicial Committee
of the Privy Council in Attorney-General for British Columbia v.

Kingcome Navigation Co. Ltd., [1934] A.C. 45, p. 57, [(1934] 1
D.L.R. 31, p.§§, the rejection by Lord Cave of this argument was
consistent with previous 3judicial decisions.

mSuQra, n. 47.
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tax,n but even if he did so regard it, he still would have
relied on Mill's test to invalidate the tax on the ground that
there was a general tendency for the tax to be passed on to out-
of-province consumers.78

An example of provincial legislation being upheld in the
face of arguments that are premised on the categories test is

found in the case of Attorney-General of British Columbia v.

Kingcome Navigation Co. Ltd.” The legislation involved in this

case, the Fuel-oil Tax Act,w imposed a tax of ocne-half cent per

gallon of fuel-oil consumed in the Province. It was argued on
behalf of the Attorney-General that this was direct taxation on
the ground that the tax could not be passed on by the taxpayer as

81

consumer. Besides arguing that the tax could, indeed, be
passed on,% the defendant company challenged the tax by arguing,

*that in its nature it is either an import duty or a duty of

n
’

Supra, n. 68.
Supra, n. 69.

®(1934] A.C. 45, [1934] 1 D.L.R. 31 (P.C.), rev'g [1933] 3
D.L.R. 364 (B.C.C.A.) and [1933] 1 D.L.R. 688 (B.C.S.C.).

0g,.B.Cc. 1930, c. 71, as amended by the Fuel-0il Tax Amend-
ment Act, B.C. 1932, c. 51.

8gee (19331 3 D.L.R. 364, p. 379.

21t was argued that the tax was a transaction tax that was
passed on to the consumer and also that the consumer could make
private arrangements to pass on the tax. See [1934] 1 D.L.R. 31,
p. 42.
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excise, and therefore falls into the category of 1indirect
taxes"® and "that it invades the legislative sphere of the
Dominion Parliament in regard to regulation of trade and com-

8 where

merce” .8  These arguments prevailed in the lower Courts,
it was held that the power to impose excise taxes belongs ex-
clusively to the Dominion Parliament.® It was also found that
the imposition of the tax interfered with and impaired the power
of the Dominion Parliament to regulate trade and commerce.¥ 1In
reversing the Lower Courts and upholding the tax, the Judicial
Committee rejected the holding that the power to impose excise

taxes belongs exclusively to the Dominion Parliament® and then

went on to hold that the tax met the requirements of a direct tax

“;g., pp. 33, 34.

MLQ-

85See supra, n. 79,

%see 11933) 1 D.L.R. 688 (B.C.S.C., per Morrison, C.J.), p.
690 and [1933] 3 D.L.R. 364 (B.C.C.A., per MacDonald, C.J.B.C.,
Martin, J.A. and MacDonald, J.A., concurring, and McPhillips,
J.A., dissenting), pp. 364, 378, 382, 383.

8119331 1 D.L.R. 688, p. 69; [1933] 3 D.L.R. 364, pp. 365,
380, 381.

#811934] 1 D.L.R. 31, pp. 41, 42.
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under Mill's test® and did not infringe upon the Dominion power
to regulate trade and commerce . ¥

One of the arguments advanced on behalf of the defendant
company as to why the tax was made to apply to the consumption of
fuel oil only was that this was a facade to conceal the real
character of the tax.’! According to the argument, a facade was
necessary because similar legislation taxing fuel o0il was in-

validated in the case of Attorney-General for British Columbia v.

c.P.R.% on the ground that it constituted indirect taxation. As
opposed to levying a tax on the consumption of fuel oil, the
legislation involved in this case® levied a tax of one-half cent
per gallon of fuel-o0il purchased by a person for the first tinme
after the manufacture or importation of the fuel-oil into the
Province. Even though there were comparatively few cases of
resale in the Province” and it was abundantly clear that the

defendant company in the case held the fuel-oil for consumption

¥14., p. 42.
N1d., pp. 42, 43.
S1See 119331 3 D.L.R. 364, p. 379.

2119271 A.c. 934, [1927} 4 D.L.R. 113 (P.C.) aff'g [1927] 2
D.L.R. 257 {(S.C.C.) and (19261 4 D.L.R. 147, 37 B.C.R. 481
(B.C.C.A.) and [1926] 2 D.L.R. 674, 36 B.C.R. 551 (B.C.S.C.).

Benel-0il Tax Act, S.B.C. 1923, c. 71.

901927 2 D.L.R. 257, p. 260.
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in its own operations,95 it was held that the tax was an indirect
tax because there was a possibility that the circumstances of the
fuel-oil business in the Province could change in such a way as

to make the resale of fuel-o0oil more common.95

As was explicitly
acknowledged by both the Judicial Committee? and the Supreme

Court of Canada,”® this was an application of Mill's test for

indirect taxation. Thus the decisions in the Kingcome Navigation

Co. Ltd.99 and the C.P.R.100 cases are consistent with one another
in so far as there was no possibility of the tax being passed on

in the Kingcome_Navigation Co. Ltd. case. In other words, both

cases relied on Mill's test.
With respect to whether *he legislation in the Kingcome

Navigation Co. Ltd. case involved the regulation of trade and

commerce, it was stated by the Judicial committeel® that there

was nothing to indicate this other than extrinsic circumstances.

%1a., p.257.

%14. (s.c.C., per Anglin, C€.J.C.), p. 260; [1927] 4 D.L.R.
113 (P.C., per Viscount Haldane), p. 116.

97(19271 4 D.L.R. 113, p. 1i3.
®11927] 2 D.L.R. 257, p. 260.
Psupra, n. 79.

1M§gggg, n. 92,

01¢{1934] 1 D.L.R. 31, p.42.
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The extrinsic circumstances of the case indicated that the
consumption and use of fuel-o0il in the Province was in competi-
tion with that of coal,!® yhich was produced in large commercial
guantities in the Province whereas the crude 0oil from which the
fuel-o0il was produced was imported into the Province free of duty
and Dominion excise taxes.l® on the basis of these circumstan-
ces, it was submitted on behalf of the defendant company104 that
the primary purpose of the provincial tax on fuel-0il was to
protect the coal industry and that such a purpose was in conflict
with Dominion commercial policy in both domestic and foreign
affairs. After considering the above mentioned submissions, the
British Columbia Court of Appeal concluded that if it were
permissible to apply similar imposts:105

to all commodities manufactured in the

Province where the raw material is imported

from abroad it would impair the free exercise

of the right of the Dominion Parliament to

regulate trade and commerce and to pursue
consistent commercial policies.

102

Id.

1311933] 3 D.L.R. 364, p. 379.
1041g., pp. 379, 381.

1519., p. 381.
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The Judicial Committee, on the other hand, dismissed this con-

clusion with the following passage from Bank of Toronto v.

Lambe : 06

If they find that on the due construction of
the Act a legislative power falls within
sect. 92, it would be quite wrong of them to
deny its existence because by some possibil=-
ity it may be abused, or may limits the range
which otherwise would be open to the Dominion
Parliament.

The holdings in the Kingcome Navigation Co. Ltd. case that a

tax on the consumption of a commodity is a direct tax and that
the test to be used in determining whether a tax is direct or
indirect is Mill's test was confirmed in the case of Atlantic

Smoke Shops, Limited v. Conlon.107 Furthermore, the tax on

tobacco consumption that was involved in this case,108 which
applied to both retail purchasers of tobacco and to persons

receiving delivery of tobacco into the Province for the purpose

106SuEra, n. 50, p. 587, as guoted by Viscount Haldane at
[1934] 1 D.L.R. 31, pp. 42, 43.

W(1943) a.c. 550, 4 D.L.R. 81 (P.C.), aff'g with a var'n
[19411 S.C.R., 670, 4 D.L.R., 129 (s.C.C.), which aff'd with a
var'n 15 M.P.R. 278, (19411 1 D.L.R. 416 (sub nom., Atlantic
Smoke Shops Ltd. v. Attorney-General for New Brunswick).

Wrhe Tobacco Tax Act, 1940 (N.B.), c. 44, sec. 4, which
imposed a tax on the consumption of tobacco of 10% of the retail
price of the tobacco purchased.
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of consumption as opposed to resale,109 was held not to con-
stitute a duty of customst!! or to offend against the restric-

tions contained in section 121 of the Constitution Act,

1867, 111,112

The expansion of the scope of provincial taxing power that

was brought about by such cases as Kingcome Navigation Co. Ltd,

and Atlantic Smoke Shops Limited113 did more than assist the

Provinces in meeting their growing revenue requirements.u4 It is

¥14., secs. 4, 5.
W011943] a.c. 550, p. 569.

3 & 31 Viet., c. 3 {(U.K.). Section 121 thereof provides
as follows:

All Articles of the Growth, Produce, or
Manufacture of any one of the Provinces
gshall, from and after the Union, be admitted
free into each of the other Provinces.

ITn Gold Seal Limited v. Dominion Express Company and Attorney-
General for Alberta, (1921), 62 S.C.R. 354, 62 D.L.R. 62
(S.C.C.), the majority of the Supreme Court of Canada (Duff, J.,
Anglin, J. and Mignault, J.) held that the interpretation to be
given to section 121 is that it, "prohibitls] the establishment
of customs duties affecting inter-provincial trade in the pro-
ducts of any Province of the Union": 62 S.C.R. 424, p. 456, 62
D.L.R. 62, p. 79 (per Duff, J.).

2t1943] a.c. 550, pp. 569, 570.

13gee also Bank of Toronto v. Lambe, supra, n. 50; Brewers &
Malsters Association v. Attorney-General for Ontario, (18977 A.C.
331 (P.C.)}; Attorney-General for British Columbia v. Esguimault
and Nanaimo Railway Company, supra, n. 47/.

M4poy further discussion of how the judiciary has assisted
the Provinces in meeting their revenue requirements by liberally
interpreting the scope of provincial taxing power, see Magnet,
supra, n. 13, pp. 498-500
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respectfully submitted that the said expansion of provincial
taxing power incidentally contributed to an expansion of the
scope of provincial regulatory power.115 Prior to these
expansions of legislative power, provincial taxes in respect of
commodities had simply been invalidated on the ground that these
taxes were indirect. An expanded provincial taxing power brought
the regulatory aspects of these taxes into sharper focus. For
example, sometimes the only dividing line between validity and
invalidity of an impugned provincial levy is whether the levy
constitutes an infringement upon federal regulatory power. With
the said increase of provincial taxing power it became more
difficult for the courts to dismiss such regulatory issues by
holding legislation authorizing a levy invalid on the ground that
it constitutes indirect taxation. As a result, provincial
regulatory power was increased in those cases in which the
regulatory aspects of the impugned legislation were insufficient
to support a finding of invalidity. In other cases in which the
regulatory aspects of the impugned legislation were more

pronounced, as was the case in Canadian Industrial Gas and 0il

Limited v. Government of Saskatchewan,115 the legislation was

Sgee text accompanying footnote 106,

lmSuEra, n. 47.
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often held to be invalid on the ground that it infringed upon

federal regulatory power.



2, The Resource Amendment

In language similar to that used in section 91(3), subsec-
tion 92A(4), part of the so-called "resource amendment”, augments
the provincial taxing power by granting to the provinces the
power to impose indirect taxes as well as direct taxes in respect
of natural resources.
that a province may not impose taxes that differentiate between

different regions of Canada.

IOWS:H?

In each province, the legislature may make
laws in relation to the raising of money by
any mode or system of taxation in respect of

(a) non-renewable natural resources and
forestry resources in the province and the
primary production therefrom; and

(b) sites and facilities in the province for
the generation of electrical energy and the
production therefrom;

whether or not such production is exported in
whole or in part from the province, but such
laws may not authorize or provide for taxa-
tion that differentiates between production
exported to another part of Canada and
production not exported from the province.

117

Supra, n. 1l.

The power is limited by the prohibition

Subsection 92A(4) provides as fol-
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Thig provision allows the provinces to raise "money by any
mode or system of taxation” in relation to both "non-renewable
natural resources" in situ and the "primary production" there-
from. Thus the provinces are allowed for the first time to
impose indirect taxes on freehold resources in the province. They
are no longer restricted to extracting royalties from Crown-owned
regources and to imposing direct taxes on freehold resocurces.
Furthermore, this new taxing power extends to the "primary
production” from "non-renewable natural resources”, which
pursuant to subsection 92A(5) includes any product derived from
the refining or processing of a "non-renewable natural resource",
but not including a manufactured product and products derived

from the refining of crude oil and certain of its equivalents.118

W8pursuant to subsection 92A(5) the expression "primary
production” has the meaning assigned by the Sixth Schedule to the
Constitution, which is section 51 of the Constitution Act, 1982,
supra, n. 11. The Sixth Schedule provides as follows:

For the purposes of section 922 of this Act,
(a) production from a non~renewable natural resource
is primary production therefrom if
(i) it is in the form in which it exists upon its
recovery or severance from its natural state,
or
(ii) it is a product resulting from process-—
ing or refining the resource, and is not
a manufactured product or a _product
resulting from refining crude oil,
refining upgraded heavy crude oil,
refining gases or liquids derived from
coal or refining a synthetic eguivalent
of crude oil.
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The new taxing power granted to the provinces by the "re-
source amendment"” is not without its limitations. For example,
the federal power to impose both direct and indirect taxes on
natural resources is in no way limited by the "resource amend-
ment" while, as previously mentioned, the new provincial taxing
power is limited by the prohibition that a province may not
impose taxes that differentiate between different regions of
canada.l? In addition, the case law distinguishing between
taxation and regulation acts as a constraint on provincial levies
involving a measure of regulation of a matter not within
provincial competence.120

The new provincial taxing power conferred by subsection
92A(4) does not include the power to levy export taxes on produc~
tion exported to another part of Canada. Even though indirect
taxation is authorized "whether or not such production is ex-
ported in whole or in part from the province", the following
proviso stipulates that "taxation that differentiates between
production exported to another part of Canada and production not

exported from the province" is not authorized. Thus production

leee text accompanying footnote 121.

INOF the other hand, the increase in provincial regulatory
power given by the "resource amendment” lessens the impact of
this constraint. See infra, pp. 40, 44.
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exported to another part of Canada may only be taxed uniformly
with production not exported from the province . Export taxes
and taxes which differentiate between the two kinds of production
are not permissible.

It has been suggested that the same would hold true with
respect to production exported to another country.121 The anti-
discrimination proviso in subsection 92A(4) only specifies
production exported to another part of Canada and production not
exported from the province. It does not explicitly mention
production exported from the province and to another country.
This raises the possibility that differential tax treatment of
production exported from Canada is possible under subsection

92a(4) .12 On the other hand, any tax aimed at singling out

121See W.D. Moull, "Section 92A of the Constitution Act,
1867" (1983), 61 Can. Bar. Rev. 715, p. 719, Professor Moull
points out at pp. 719, 720, 723, 724 some of the problems in-
volved in distinguishing between exports destined for another
part of Canada from exports destined for another country.

2psy further discussion, see id., p.719; Moull, "The Legal
Effect of the Resource Amendment: What's New in Section 92A?", in
J.P.Meekison, R.J. Romanow and W.D. Moull(eds.), Origins and
Meaning of Section_ 92A: The 1982 Constitutional Amendment on
Resources (The Institute for Research on Public Policy, Montreal,
1985), pp. 44, 45; Hogg, supra, n. 7, p. 612. It should also be
noted that differential tax treatment of production exported from
Canada is not permissible under Article 408 of the Canada - U.S.
Free Trade Agreement, which provides as follows:

Neither Party shall maintain or introduce any
tax, duty, or charge on the export of any
good to the territory of the other Party;
unless such tax, duty, or charge is also
maintained or introduced on such good when

{continued...)



40

exports of a resource from Canada for special treatment could be
characterized as being in relation to the regulation of exports
rather than the raising of revenue and, therefore, would be ultra
vires the provincial legislature. Furthermore, subsection 92A(2)
would be of no assistance to the province in this regard because,
as will be discussed,123 it only confers concurrent jurisdiction
with respect to exports from the province of non-renewable
resources to another part of Canada.

Besides dealing with taxing power, the "resource amendment"
by virtue of subsections 92A(1) and 92A(2) grants to the provin-
ces an increase in regulatory power with r-~spect to their natural
resources. Subsection 92A(1) gives to the provincial legisla-
tures the exclusive power to make laws in relation to the ex-
ploration, development, conservation and management of resources

14

in the province. It is not necessary to discuss this pro-

(., .continued)
destined for home consumption.

See also Article 903, which prohibits export taxes on energy
goods. Department of External Affairs, The Canada - U.S. Free
Trade Agreement, Copy 21/02/88 (1988).

Bgee text accompanying footnote 127.

12474 specifies non-renewable natural resources, forestry
resources and sites and facilities for the generation and
gr??uction of electrical energy. Subsection 92A(1l) provides as

ollows:

{continued..,.)
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vision any further for the purposes of this thesis other than to
say that it aims at conferring on the provinces a control over
their freehocld resources analogous to their proprietary control
over Crown-owned resources,® Instead, we will be more concerned
with subsection 92A(2), which gives to provincial legislatures
the power to make laws in relation to exports of natural
resources from the province to another part of Canada.
Subsection 92A(2) provides as follows:
(2) In each province, the legislature may

make laws in relation to the export from the
province to another part of Canada of the

124(...continued)

(1) In each province, the legislature may
exclusively make laws in relation to

{(a) exploration for non-renewable natural
resources in the province;

(b) development, conservation and managemen:t
of non-renewable natural resources and
forestry resources in the province, including
laws in relation to the rate of primary
production therefrom; and

{c) development, conservation and management
of sites and facilities in the province for
the generation and production of electrical
energy.

125Proprietary power with respect to Crown-owned resources is
conferred on the provinces by virtue of sections 109, 117 and
92(5) of the Constitution Act, 1867, 30 & 31 Vict., c. 3 (U.K.).
For further discussion of the provincial proprietary power see
W.D. Moull, "Natural Resources: Provincial Proprietary Rights,
the Supreme Court of Canada and the Resource Amendment to the
Constitution" (1983), 21 Alta L. Rev. 472; B.W. Semkow, "Energy
and the New Constitution™ (1985), 12 Alberta L. Rev. 99; R.
Harrison, "The Legal Character of Petroleum Licenses" (1980), 58
Can. Bar Rev. 483; D.E. Thring, "Alberta , 0il and The Constitu-
tion" (1979), 27 Alberta L. Rev. 69; and Bushnell, "Constitu-
tional Law - Proprietary Rights and Control of Natural Resources"”
(1980), 58 Can. Bar Rev. 157,




42

primary production from non-renewable natural

resources and forestry resources in the

province and the production from facilities

in the province for the generation of elect-

rical energy, but such laws may not azuthorize

or provide for discrimination in prices or in

supplies exported to another part of Canada.
Thus, pursuant to subsection 92A(2), provincial legislation
relating to the export of non-renewable natural resources to
another part of Canada is valid as long as it does not discrimi-
nate in prices or in supplies.

It should be mentioned that the power conferred by subsec-
tion 92A(2) on the provinces over the regulation of exports of
natural resources from the province in no way limits the legisla-
tive jurisdiction of the federal Parliament over the regulation
of trade and commerce. This is because the power conferred by
subsection 92A(2) is not an exclusive power, which means that it
is concurrent with the federal power to regulate trade and
commerce, and it is expressly stipulated by subsection 92aA(3)

that subsection 92A(2) is subject to federal paramountcy to the

extent that a provincial law conflicts with a federal law. %

61+ is interesting to note that the "best efforts" draft
proposal on natural resources, which was discussed at the
federal-provincial conference on the Constitution held in Ottawa
on February 5th and 6th, 1979, and upon which the "resource
amendment"” was based, gave paramountcy to the provinces with
respect to laws regulating the export of natural resources from
{continued...)



43

Furthermore, since subsection 92a(2) does not apply to exports to
another country,127 the exclusive legislative power of the federal
Parliament over the regulation of exports from the country is
preserved.

A possible limitation with respect to the non-discrimination
proviso in subsection 92A(2) is that, unlike the situation with
respect to the non-differentiation proviso in subsection 92A(4},
there is some uncertainty as to whether it prohibits
discrimination as between the producing province and the rest of
Canada as well as between various destinations in Canada. The
language in the proviso is consistent with both interpretations.
It has been pointed out, however, that legislation discriminating
in prices or in supplies as between a producing province and the
rest of Canada is likely to be interpreted as discriminating "in

prices or in supplies exported to another part of Canada".128

1% (,..continued)
the province, subject only to the exceptions of laws in relation
to a compelling national interest and laws in relation to the

regulation of international trade and commerce. The "best
efforts" draft proposal is set out in R. Harrison, "Natural
Resources and the Constitution: Some Recent Developments and

Their Implications for the Future Regulation of the Resource
Industries” (1980), 18 Alta. L. Rev. 1, Appendix A, PP. 22-24.
See also Moull, supra, n. 121, p. 723.

2provincial regulatory authority did extend to exports of
natural resources to another country pursuant to the "best ef-
forts" draft proposal. Harrison, id., pp. 7-10, 22-24.

1Bymoull, supra, n. 121, pp. 724, 725.
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In contrast to the increase in the scope of provincial
regulatory power that was incidentally caused by the judicial
increase of the scope of provincial power to raise taxes,129 the
increase of regulatory power brought about by the "resource
amendment" is made explicitly and there is, therefore, more
certainty in assessing the validity of provincial legislation
involving elements of both taxation and regulation. This greater

certainty is illustrated by the case of Canadian Industrial Gas

and 0il Ltd. v. Government of Saskatchewan,130 {hereinafter

e ————

referred to as CIGOL), which is discussed next.

It is practically certain that the CIGOL case would be
decided differently today under the "resource amendment".131
Considering only the first ground of the decision, the "resource
amendment"” gives the power to the provinces to levy indirect
taxes in respect of non-renewable resources and the primary
production therefrom. It does not matter whether such production
is exported in whole or in part from the province. Furthermore,
the impugned legislation in the CIGOL case is in conformity with

the non-differentiation clause in subsection 92A(4), since the

Wgee text accompanying footnotes 114 and 115.

1mSuEra, n. 47.

Blgee Moull, supra, n. 121, pp. 728-730; Semkow, supra, n.
125, p.127.



45

taxation did not differentiate between exports from the province
and production not exported from the province and most of the
exports were to another part of Canada.

With respect to the second ground of the CIGOL decision,
provincial legislation relating to the export of natural resour-
ces from the province is specifically addressed by subsection
92a(2), which we have already seen authorizes such legislation as
long as it does not discriminate in prices or in supplies ex-
ported to another part of Canada. Since the impugned legislation
in the CIGOL case was non-discriminatory and to the extent that
it related to oil and gas production destined for another
province, it would be valid if it were enacted today.

The increase in provincial regulatory power caused by the
"resource amendment” is less significant than the increase in
provincial taxing power in so far as the provinces are not given
regulatory power over international trade and commerce. This
difference in the treatment of the two powers accorded by the
"regsource amendment” is highlighted by the unanimous decision of

the Supreme Court of Canada in the case of Central Canada Potash

Co. Ltd. v. Government of Saskatchewan,132 in which provincial

1219797 1 s.C.R. 42, ae[

) 609 (s.c.C.), rev'g
(1977), 79 D.L.R. (3d) 203, .

R. 487 (sask. C.A.),
(continued...)
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legislation and regulations133 authorizing a prorationing scheme
with respect to the potash industry in the province was inval-
idated on the ground that the pith and substance of the legisla-
tion and regulations dealt with the creation of a marketing
scheme that aimed at the fixing of the price of potash in the

export market.134 As was the case in CIGOL, Central Canada Potash

was concerned with the export of natural resources from the
province. Unlike the disposition of the CIGOL case, however, it
is unlikely that the "resource amendment” would have changed the

disposition of the Central Canada Potash case because the exports

that were involved in that case were mostly destined for the
United States as opposed to another part of Canada and the
legislation that regulated these exports could not be charac-
terized as taxing legislation. If, instead, the legislation had
authorized a tax on potash being exported to the United States
for the purpose of raising provincial revenue, it is possible

that the effect of the "resource amendment” on the legislation

132(...continued)
whic? rev'd (1975), 57 D.L.R. (3d) 7, [1975] 5 W.W.R. 193 (sask.
Q.B.).

Mpotash Conservation Requlations, 1969, Sask. Reg. 287/69,
as amended, adopted pursuant to the Mineral Resources act, R.S.S.
1965, c. 50, as amended.

(19791 1 S.C.R. 42, p. 75, 88 D.L.R. (3d) 609, p. 631 (per
Laskin, C.J.C.). For further discussion of this case, see Moull,

supra, n. 121.
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would be different. This is because subsection 92a(4) does not
prohibit taxing legislation that differentiates between produc-
tion exported from the country and production not exported from
the province. Furthermore, there is no objection under section
92A(4) to a uniform tax on both kinds of production.

It may be concluded that the "resource amendment" expands to
a great extent the scope of provincial taxing power by giving to
the provinces the power to impose indirect taxes in respect of
certain natural resources. This taxing power, however, may not
be used to regulate the trade and commerce of a resource when
that resource is exported from Canada or to differentiate between
production exported to another part of Canada and production not
exported £from the province. Indeed, subsection 92a(2) only
authorizes 1aws.in relation to exports of natural resources from
the province to another part of Canada that do not discriminate
in prices or in supplies exported to another part of Canada.
Thus, the increase in the scope of provincial regulatory power
accompanying the "resource amendment" is clearly defined.

It is respectfully submitted that the "resource amendment"
puts to rest much of the uncertainty that once existed in
distinguishing between what constitutes the taxation of natural

resources as opposed to their regulation and that it is a
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valuable precedent for any constitutional amendment aimed at
expanding provincial taxing power in fields other than natural
resources . This is because the "resource amendment” makes
explicit the increase in regulatory power that is necessary to
support an increase in taxing power. Nonetheless, there is still
the problem of distinguishing between taxing legislation and
regulatory legislation that is left unresolved by the "resource
amendment"”. As one commentator pointed out while describing this
problem with the "resource amendment " : 13

The chief problem with it may be in the
proper characterization of "taxation" legis-
lation that purports to fall within its
scope. Thus, the courts may well be faced
with the unenviable task of trying to deter-
mine whether what appears on its face to be
taxation legislation in fact has some other
primary motivation that requires it to be

characterized as something else. This is not
always an easy line to draw.

Bgee Magnet, supra, n. 13, pp. 496, 497, wherein the idea
of a constitutional amendment to authorize a provincial indirect
sales tax at the retail level is criticized. Professor Magnet is
more in favour of basing the constitutional inquiry as to the
validity of a tax on the "measure of tax" as opposed to the
jurisdictional competence to tax. See id., pp. 504, 505.

IEMoull, supra, n. 121, p. 720.
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The remainder of this thesis is concerned with distinguish-
ing the constitutional substance of legislation in relation to

taxation from that of legislation in relation to regulation.
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II. THE PROVINCIAL MARKETING BOARD CASES

Provincial Legislatures are only authorized pursuant to
section 92(2) to levy direct taxes. One of the early issues
which arose in connection with the provincial taxing power,
therefore, was whether provincial levies which could not be
upheld as taxes because their incidence was indirect could
nonetheless be upheld as exercises of provincial regulatory
power. At one time this was always a possibility on the ground
that the levies were fees for services rendered . ¥ Moreover, if
the incidence of a levy was direct,the courts simply upheld it as

a tax -138

No further inguiry was made as to whether the pith and
substance of the legislation authorizing the levy related to a
provincial regulatory matter. No further inquiry was necessary

because for the purpose of characterizing these levies, the

provincial taxing power and the provincial regulatory powers were

Blpor example, see Dow v. Black (1875), L.R. 6 P.C. 272;
Attorney-General for Quebec v. Reed (1884), 10 A.C. 141 (P.C.).
See also La Forest, supra, n.l3, p. 60.

18Bpor example, in Workmen's Compensation Board v. C.P.R.,
{1920]) aA.c. 184, 48 DbD.L.R. 218, the Privy Council upheld em-
ployers' contributions to a workmen's compensation fund as direct
taxation without consideration as to whether the contributions
were sustainable as an exercise of provincial regulatory author-
ity. See also Workmen's Compensation Beoard v. Bathurst Co.,
[1923] 4 D.L.R. 84, 50 N.B.R. 246 (N.B.C.A.); Royal Bank of
Canada v. Workmen's Compengation Board of N.S., [f§351 S.C.R.

560, [1936], 4 D.L.R. 9 (S.C.C.).
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viewed by the courts as overlapping with one another.!® rLater
on, when taxation and regulation came to be regarded as mutually
exclusive categories, it became more difficult for the courts to
characterize legislation authorizing a levy as being in relation
toc both taxation and regulation.140 It was in this context that
the provincial marketing board cases arose.l!

This Part of the thesis describes a line of casesl? on
provincial marketing board legislation in which the courts had to
come to grips with the difference between taxation and regulation
for constitutional purposes. In the earliest casesl® the courts
struck down provincial legislation authorizing the imposition of
levies for the purpose of defraying the expenses of administering
a marketing scheme and for the purpose of equalizing the returns

among producers subject to a scheme on the ground that the levies

¥gee supra, n. 137.

Wia rorest, supra, n. 13, p. 60.
Wpor example, see infra, n. 142.
Wlgee infra, notes 143, 144, 145.

Wsee Lawson v. Interior Tree, Fruit and Vegetable Commit-
tee, [19317 s.c.r. 357, 11931] 1 D.L.R. i93 (s.C.C.), rev'g
[1930] 4 D.L.R. 1027, [1930] 2 W.W.R. 23 (B.C.5.C.T.D); Lower

Mainland Dair Products Sales Adjustment Committee v. Crystal
Dairy Ltd., [&9331 “A.C. 168, 'TTQ'&S]"‘I‘D‘ “L.R. B2 1P.C.),_a:'f'f_'—g
(19321 2 D.L.R. 277 {B.C.C.A), aff'g 44 B.C.R. 508
({B.C.S.C.T.D.); Lower Mainland Dair Products . Board g. Turner's

Dair! Ltdo; [19 S.C.R. ’ 'Y Py L),
aff'g [1941] 2 D.L.R. 279' [19411 3 W.W.R. 342 (B-C.C.A.).
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were indirect taxation. It is respectfully submitted that this
legislation should have been upheld as being within provincial
regulatory authority. Indeed, the 3judicial concept of what
constitutes valid regulation as opposed to invalid taxation
underwent an evolution as the holdings in the earliest provincial

marketing board cases were attenuateduq and finally overruled.!®

A. The Earliest Cases

A very broad definition of a tax was relied upon by the

Supreme Court of Canada in Lawson V. Interior Tree, Fruit &

Vegetable committeel® to invalidate provincial legislation

authorizing levies for defraying the expenses of a provincial
marketing scheme. According to this definition, a tax is a levy
which is: 1) enforceable by law; 2) imposed under the authority

of legislation; 3) imposed by a public body; 4) for a public

Mgee sShannon v. Lower Mainland Dairy Products Board, [1938]
a.c. 708, [1938] 4 D.L.R. 81 (pP.C.), aff'g {(1937) 52 B.C.R. 179
{(B.C.C.A); Reference re the Ontario Farm Products Marketing Act,
[1957] s.C.R. 198 7 D.L.R. (Zd) 257 ‘SQC.CQ); cranord and
Hillside Farm Dairy Ltd. v. Attorney-General for Britich Columbia
{1960] S.C.R. 346, 11 D.L.R. (2d) 321 (S.c.C.), aff'g (1959), 17
DIL.RI (2d) 637 (B.c.c.A.).

145Reference re Agricultural Products Marketing Act, [1978] 2
S.C.R. 1198, (1978), %Z D.L.R. (3d) 257 (s.C.C.), rev'g in
part (1977), 78 D.L.R. (3d) 477, 16 O.R. (24) 451 (Ont. C.A.).

146SuEra, n. 143.
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147 This definition is too broad, for constitutional

purpose.
purposes at least, because it does not pay proper heed to the
terminology used in section 92(2) that provincial taxes are
authorized "in order to the raising of a Revenue for Provincial

Purposes”. Thus levies enacted for virtually any purpose would

be within the definition of a tax given in the Lawson casel® and

not just levies designed to raise revenue for provincial pur-
poses.
One of the two grounds of decision for invalidating the

expense levies in the Lawson Case was that they were not author-

ized by either one of sections 92(2), "Direct Taxation within the
Province in order to the raising of a Revenue for Provincial
Purposes”, and 92(9), "Shop, Saloon, Tavern, Auctioneer, and
other licenses in order to the raising of a Revenue for Provin-
cial, Local or Municipal Purposes".149 In delivering the opinion

of the Supreme Court of Canada, Duff J. held that the levies were

¥i19311 2 D.L.R. 193, at p. 197 (per Duff J.). See also
Magnet, supra, n. 13, p. 515.

8phis definition is helpful in distinguishing a tax from
certain kinds of payment such as a Crown royalty, but it does not
go very far in distinguishing a tax from compulsory levies such
as charges under a regulatory scheme or fees for gservices ren-
dered. For an example of where a tax was distinguished from a
Crown royalty, see Canadian Industrial Gas & Oil Ltd, v. Govern-
ment of Saskatchewan, supra, n. 47.

49719311 2 D.L.R. 193, at p. 198.
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not sustainable under section 92(2) because they were indirect
taxes.’ What is curious in this holding is that no mention is
made that for the purpose of coming within section 92(2) a tax
must be enacted "in order to the raising of a Revenue" .l  1In
other words, Duff J. didn't deal with the issue of the validity
of a tax having a regulatory purpose. That Duff J. was aware
that the expense levies were not enacted primarily to raise
revenue is indicated in his reason for rejecting the contention
that they fell within section 92(9), namely, that this class of
subjects does not authorize the imposition of levies the primary
purpose of which is the ™control of trade-even local or

provincial trade".!? aAs he stated in commenting upon the purpose

for imposing the levies: %

The imposition of these levies is merely
ancillary, having for its object the creation

Blrhe trial judge, Murphy J., held that the levies were not
taxes because the pith and substance of the legislation authoriz-
ing them was "not to raise revenue to be used for public or
governmental purposes but for services rendered to the parties by
whom it is paid". This holding was ignored by Duff J. in the
Supreme Court of Canada. Murphy J. went on to point out that:
"No evidence was given that any part of said levy reached or
could reach directly or indirectly the public coffers”. See
(19301} 4 D.L.?. 1027, at p. 1027, [1930] 2 W.W.R. 23, at p. 24
(B.C.S5.C.T.D.}.

152SuEra, n. 147.

1814,
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of a fund to defray the expenses of working

the machinery of the substantive scheme for

the regulation of trade.
Thus he was under no illusion as to the true substance of the
levies, but he chose form over substance by relying on an overly
broad definition of a tax in order to strike down the levies as
indirect taxes.

After holding that the part of the legislation in guestion
that authorized the levies was not sustainable under either of
sections 92(2) and 92(9), Duff J. went on to hold that the rest
of the legislation was invalid on the ground that its pith and
substance, which included the regulation of interprovincial as
well as intra-provincial marketing of certain natural products,
fell within section 91(2), the federal regulation of trade and

commerce .154

Since it was Duff J.'s view that the part of the
legislation authorizing the levies was ancillary to the rest of
the legislation, his other ground for invalidating the levies was

that they were enacted pursuant to ancillary legislation coming

within section 91(2). As to whether the levies would have been

Boufe J., in commenting upon this legislation, stated as
follows: "It is sufficient, for our present purpose, that in its
characteristic and ruling provisions..., it aims at control of
trade in matters of inter-provincial concern, in such a degree as
to exclude it from the category of legislation in respect of
matters local in the provincial sense". See id., at p. 205,
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upheld as ancillary legislation had the provincial marketing
scheme been upheld as coming within one of the classes of subject
within section 92, namely, "Property and Civil Rights in the
Province",155 was left to be decided on a later day.

Duff J.'s characterization of the expense levies in the

Lawson Case as taxes was relied on heavily by all three courts

involved in Lower Mainland Dairy Products Saleg Adjustment

Committee v. Crystal Dairy Ltd.156 in deciding that legislation157

authorizing both expense levies and adjustment or equalization
levies with respect to a provincial marketing scheme for dairy

products was ultra vires the Provincial Legislature. Since there

was no judicial finding that the marketing scheme with which the

Crystal Dairy Case was concerned interfered with the federal

power to regulate trade and commerce, the only ground upon which
the decision was based was that the expense levies and the
adjustment levies were both indirect taxes. No consideration was

given to the possibility that the levies were merely ancillary to

1$Constitution Act, 1867, 30 & 31 Vic., . 3 (U.K.}, sec.
92(13).

1“Sugra, n. 143,

157Dairy Products Sales Adjustment Act, 1929 (B.C.), c. 20.




57

a valid regulatory scheme, ev.n though the trial Jjudge

characterized the legislation as follows:158

The true pith and substance of the legisla-
tion is, in my opinion, to prevent the
operation of this economic law [the law of
supply and demandl by eliminating competi-
tion, thus lessening supply and thereby
creating a monopoly market to keep up price
for the benefit not of a particular body of
dairy farmers who supply the manufactured
products market, for apart from the Act no
such body existed, but for the benefit of all
dairy farmers in any given area where the Act
was brought into force.

The substantive provision of the marketing scheme involved

in the Crystal Dairy Case was the adjustment levy, which was

aimed at egualizing the returns of dairy farmers selling into the
fluid milk market with those of dairy farmers selling into the
less lucrative manufactured milk products’ market. The markets
were different from one another in that fluid milk was sold into
a regional market, Greater Vancouver, whereas the manufactured
milk products were scld into the world market. Since the price

for milk products was depressed in the world market, farmers

1%(1931), 44 B.C.R. 508, at p. 512. The trial judge who
made this statement, Murphy J., also presided in the Lawson Case,
supra, n. 143. Here, however, he was obliged to abide by the
definition of a tax given in that case, thereby holding the
expense levies and the adjustment levies to be taxes, {1931), 44
B.C.R. 508, at p. 509,
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attempted to sell all of their milk in the Greater Vancouver
fluid milk market, with the result that this market was destabil-
ized by dounward pressure on the price of milk. The adjustment
levy counter-acted the downward pressure by collecting from
farmers seiling in the fluid milk market the excess in the price
of milk sold in this market over the price of milk sold in the
manufactured milk products market. The receipts from the levy
were then distributed cn a pro rata basis among dairy farmers
producing milk for the two different markets in order to equalize
their returns.

Lord Thankerton, in delivering the judgment on behalf of the
Privy Council, described the substantive effect of the

legislation as follows:!¥

1¥¢{1933] 1 D.L.R. 82, at p. 84. He then went on to charac-
terize the legislation as being in relation to taxation, at p.
85, and invalidated it for levying indirect taxes, at p. 87. One
of the cases relied upon by Lord Thankerton in characterizing the
marketing levies as taxation, at p. 87, was Workmen's Compen-
sation Bd. v. C.P.R., supra, n. 138, The employer's contribu-
tions in that case were upheld as direct taxation within the
province. However, Professor Laskin, as he then was, supra, n.
9, at p. 7, would have characterized the legislation in tﬁat case
as a "scheme of social insurance in which any revenue aspect for
a province is purely a bookkeeping or accounting matter". Since
the adjustment levies in the Crystal Dairy Case differed from the
employers' contributions in Wor%men‘s Compensation Bd. v. C.P.R,
in that they did not find their way into provancial coffers and
their disbursement did not involve an element of discretion, this
was all the more reason for characterizing the adjustment levies
as regulatory in nature.
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the substantive provision of the Act of 1929

is to transfer compulsorily a portion of the
returns obtained by the traders in the fluid
milk market to the traders in the manufac-
tured products market.
This description of the legislation differs from the trial

judge's finding that the legislation existed for the benefit of

all dairy farmers, and not for the benefit of any particular

160

group of them. The difference, however, should not be a mater-

ial one for the purpose of characterizing legislation as being in
relation to either taxation or regulation.161 This is because the
transferral of benefits from one group to another is an obvious
means of regulatory control. It encourages one group's activi-
ties at the expense of those of the other group's. That this is
regulation and not taxation was recognized by the United States

Supreme Court in United States v. Butler.%? Mr. Justice Butler,

0gee text accompanying footnote 158.

7t will be recalled that the trial judge only reluctantly
characterized the legislation as being in relation to taxation,

supra, n. 158, because of the definition of tax given by Duff J.
in the Lawson Case, supira, n. 147.

1&(1935) 297 U.S. 1. In this case the agricultural adjust-
ment levies imposed by the federal government were held to be
invalid on the grounds that they were regulation and not taxa-
tion. See also Laskin, supra, n. 9, at pp. 23, 24.
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in delivering the judgment for the Court's majority, stated this

as follows:163

It is inaccurate and misleading to speak
of the exaction from processors prescribed by
the challenged act as a tax, or to say that
as a tax it is subject to no infirmity. A
tax, in the general understanding of the
term, and as wused in the Constitution,
signifies an exaction for the support of the
Government. The word has never been thought
to connote the expropriation of money from
one group for the benefit of another. We may
concede that the latter sort of imposition is
constitutional when imposed to effectuate
regulation of a matter in which both groups
are interested and in respect of which there
is a power of legislative regulation. But
manifestly no Jjustification for it can be
found unless as an integral part of such
regulation. The exaction cannot be wrested
out. of its setting, denominated as excise for
raising revenue and legalized by ignoring its
purpose as a mere instrumentality for
bringing about a desired end. To do this
would be to shut our eyes to what all others
than we can see and understand.

Following the decisions in the Lawson and Crystal Dairy
cases, an attempt was made to bring order and stability to the
markets for natural products in the Province of British Columbia

with the enactment of the Natural Products Marketing (British

Colunbia) Act.!™ This statute provided for the establishment of

18(1935) 297 u.s. 1, at p. 61.
Mg.s.B.C. 1936, c. 165.
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provincial marketing schemes for natural products to be admini-
stered by provincial marketing boards and authorized the boards
to fix and collect licence fees "to use in carrying out the
purposes of the scheme and paying the expenses of the board" , 16
In upholding the validity of these licemnsing fees in Shannon v.

Lower Mainland Dairy Products Board,166 the Privy Council, 1in

effect, overturned Duff J.'s holding in the Lawson Case that

section 92(9) does not authorize the levying of licence fees for
a regulatory purpose. In delivering the judgment on behalf of

the Privy Council, Lord Atkin stated as follows:167

But if licences are granted, it appears to be
no objection that fees should be charged in
order either to defray the costs of admin-
istering the local regulation or to increase
the general funds of the Province, or for
both purposes. The object would appear to be
in such a case to raise a revenue for either
local or Provincial purposes. On this part

1“;g., sec. 5. As originally enacted, the powers of the
provincial marketing boards were to be exercised in cooperation
and conjointly with those of a Dominion Marketing Board, which
was established under the Natural Products Marketing Act, 1934
(Can.), ¢. 57. This aspect of the provincial legislation was
subsequently amended when the Dominion legislation was declared
ultra vires on the ground that its pith and substance was an
encroachment upon the rights of the Province in Attorney-General
for British Columbia v. Attorney-General for Canada [(1937] A.C.
377, 119371 1 D.L.R. 691 (P.C.), a g (1 S.C.R. 398, (19361
3 D.L. . 622 (S.C.C.). See Shannon v. Lower Mainland Dairy Pro-
ducts Bd. [19381 a.c. 708, at p. 717.

166

Supra, n. l44.
7(19381 A.C. 708, at p. 721.
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of the case their Lordships, with great
respect, think that the present Chief Jus-
tice, then Duff, J., took a somewhat narrow
view of the provincial powers under s. 92(9)
in Lawson v. Interior Tree Fruit and Vege-
table Committee of Direction... It cannot,
as their Lordships think, be an objection to
a licence plus a fee that it is directed both
to the regulation of trade and to the provi-
sion of revenue.

Furthermore, the Privy Council also upheld the licence fees on
the ground that they were fees for services rendered by the

Province.168

Thus they were ancillary to legislation in relation
to "property and civil rights in the Province", pursuant to
section 92(13), and "matters of a merely local or private nature

in the Province", pursuant to section 92(16).

The holdings in the Lawson and Crystal Dairy cases regard-

ing expense levies were further rejected in several judgments of
the Supreme Court of Canada holding that the imposition of these

levies is a valid means of paying for the costs of administering

169

a regulatory scheme. What the Shannon Case and the later cases

188rq,

18poy example, see Tolton Mfg. Co. Ltd. v. The Advisory
Committee (sub. nom., Ontario Boys' Wear Ltd. v. The Advisory
Committee), [1944T 4 O.L.R. 273, [19447 S.C.R. 339 (S.C.C.);
P.E.I. Potato Marketing Board v. H.B. Willis Inc., [1952] 4

D.L.R. 146, (19 S.C.R. 392 ({S.C.C.); Reference re Farm
Products Marketing Act (1957), 7 D.L.R. (2d) 257, [(1957] S.C.R.

198 (s.Cc.C.). See also Magnet, supra, n. 13, p. 515.
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did not change, however, was the holding in the Crystal Dairy

Ccase that an adjustment levy to equalize returns among producers
constitutes indirect taxation. This holding was confirmed in

Lower Mainland Dairy Products Bd. v. Turner's Dairy Ltd.,”u a

case involving a marketing scheme for dairy products that was

implemented pursuant to the same legislation which was upheld in

the Shannon case.ll Even though the marketing scheme in the

Turner's Case relied on price fixing by a central purchasing
agency rather than the imposition of adjustment levies in order
to equalize returns among producers, it was still held that this
was a colourable attempt to do what had been forbidden in the

Crystal Dairy Case, namely, impose indirect taxes on producers

selling into the fluid milk market .’ Thus it seemed, for the
time being at least, that any attempt to equalire returns among
the producers of a regulated product would constitute indirect
taxation.

What indicated colourability to the judges in Turner's Case

was that the effect of the marketing scheme in equalizing returns

among producers was substantially the same as the effect of the

170Sugra, n. 143.

1nSqu:'a, n. 144.

(19411 4 D.L.R. 215 (S.C.C.), at pp. 215, 216.
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legislation held to be ultra vires in the Crystal Dairy case.!

Since there was nothing objectionable on the face of the market-
ing orders implementing the scheme, being authorized by the same

legislation upheld in the Shannon Case,174 extrinsic materials

were relied uponHs in order to show that the motives of the
members of the marketing board who issued the orders were im~
proper in so far as the orders were issued with the intention of

circumventing the result of invalidity in the Crystal Dairy Case

by changing the form and not the effect of the scheme in that
case. As was pointed out in a powerful dissent by Macdonald
C.J.B.C., in the British Columbia Court of Appeal, however, there
is no constitutional impropriety in seeking to avoid conflict

176

with previous case law. Any impropriety, as was suggested by

Macdonald C.J.B.C.,ln was on the part of the trial Court for

1n;g., at p. 215.

MNatural  Products Marketing (British Columbia) Act,
R.S.B.C. 1936, c. 165.

1Wsi!nncmt_:; the extrinsic materials relied upon was testimony
given at trial and discovery evidence of certain members of the
marketing board that issued the orders including its chairman.
See [1941) 2 D.L.R. 279 (B.C.C.A.), at p. 315.

%14., at p. 289.
71d., at p. 284.
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doing indirectly what it could not do directly, namely, frustrate
the policy of a properly constituted government board.®

The immediate effect of the Crystal Dairy and Turner cases

was that a roadblock was created in the way of realizing tue
policy objective of stabilizing certain markets for natural

products by means of provincial trade regulation. The Crystal

Dairy Case outrightly prohibited the enactment of provincial
marketing legislation that equalized returns among producers by
means of adjustment levies on the ground that equalization of

returns by such means was indirect taxation. The Turner's Case

made it probable that equalization of returns by any other means
such as price fixing would be similarly regarded by the courts.
These results were made possible by an enlarged view of the scope
of the provincial taxing power so as to enable it to include
legislative matters other than those in relation to raising

revenue for government purposes.

181 describing the early marketing board cases, Professor
Laskin, as he then was, was of the same view that the results
achieved in these cases may have been based on policy considera-
tions when he stated: "The wooden style of the decisions in
which these results were reached, especially by the Judicial
Committee, tends to lend credence to the suspicion that uncon-
stitutionality was merely the cover for a disapproval of policy."”
Supra, n. 9, at p. 3. It is interesting to note that the result
of invalidity in the Crystal Dairy Case may very well be the same
if the case were decided today in the light of the greater scope
given by contemporary courts to the federal power to regulate
trade and commerce.
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B. The Attenuation and Overruling of the Crystal Dairy Doctrine

The adoption of an enlarged view of the scope of provincial
taxing power was not the only means available to the courts to
strike down trade legislation. It has been suggested”g, for
example, that the courts adopted a larger view of the scope of
the federal power over the regulation of trade and commerce for
the purpose of striking down provincial legislation rather than
for the purpose of upholding federal legislationlau and that this
flexible judicial approach to the interpretation of the scope of
the federal power was the principal means relied upon by the
courts to strike down trade laws that they disapproved of 18
Sometimes, however, the scope of provincial authority in relation

to trade matters was sufficient to sustain the trade aspects of

gee A. Smith, The Commerce Power in Canada and_the United
States (Butterworths, Toronto, 1963), pp. 149, 150.

WBrhis appears to have been the approach of Chief Justice
Duff in interpreting the commerce clause. For cases in which he
restrictively interpreted it for the purpose of invalidating
federal legislation, see R. v. Eastern Terminal Elevator Co.
(1i925] s.C.R. 434, [1925)] 3 D.L.R. 1 (S.C.C.); Reference re
Natural Products Marketing Act [1936) S.C.R. 398, [1936] 3 D.L.R.
622 (S.C.C.); Reference re Section 16 of the Special War Revenue
act, [19421 s.C.R. 429, (19427 4 D.L.R. 145 (S.C.C). For cases
in which he broadly interpreted it for the purpose of invalidat-
ing provincial legislation, see Lawson v. Interior Tree Fruit and

Vegetable Committee of Direction, [19311 sS.C.R. 357, {19311 2
D.L.R. 193 (S.C.C.); Reference re Alberta Statutes, [(1938] S.C.R.
100, [19381 2 D.L.R. 81 (S.C.C.).

Blgee smith, supra, n. 179, pp. 1-10.
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provincial legislation no matter how great a view of the federal
power one took.8 1t, therefore, became necessary to find other
grounds for striking down the legislation such as by
characterizing it as legislation in relation to indirect
taxation.

Aside from any possible judicial disapproval of trade
legislation, it became apparent that neither level of government
was equipped with sufficient power to legislate effectively in
relation to trade matters. i1t was therefore necessary that
cooperative action between the two levels of government be
undertaken in order to achieve a joint responsibility for these
activities. As Lord Atkin stated in delivering the judgment in

Attorney-General for British Columbia V. Attorney=-General for

Canada:183

tnless and until a change is made in the
respective legislative functions of Dominion
and Province it may well be that satisfactory
results for hoth can only be obtained by
cooperation. But the legislation will have
to be carefully framed and will not be
achieved by either party leaving its own
sphere and encroaching upon that of the
other.

8por example, see Lower Mainland Dair Products Sales

adjustment Committee V. Crystal Dair Ttd., supra, n. 143;
Shannon v. Lower Mainland Dairy Products Bd., supra, n.l44.

18319371 A.C. 377, at p. 389.
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Cooperation with respect to the marketing of agricultural
products was finally achieved in 1949 when Parliament enacted The

Agricultural Products Marketing act .l This carefully framed

statute delegated to provincial marketing agencies federal
authority in relation to the marketing of certain agricultural
products in interprovincial and international trade. The valid-

ity of The Agricultural Products Marketing Act was upheld in

P.E.I. Potato Marketing Bd. v. H.B. Willis_;gcijms a decision

that largely resclved the problem of the two levels of government
each having insufficient Jjurisdiction in relation to trade
matters to unilaterally enact effective laws regulating agricul-
tural trade.

The problem in relation to trade regulation that still

needed to be resolved was the ruling in the Crystal Dairy Case

that prevented provincial marketing legislation from equalizing
returns among producers. This ruling of the Privy Council had

become somewhat of a doctrine as the courts continued to sla-

83949 s.C., c. 16.

511952) 2 s.c.R. 392, [1952] 4 D.L.R. 146 (§.C.C), rev'g in
part, [1952] 2 D.L.R. 726 (P.E.I.S.C.).
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vishly apply 56  with the abolition of appeals to the Privy

Council, however, both the doctrine of stare decisis and the

Crystal Dairy doctrine loosened their grips on the Supreme Court

of Canada. The Supreme Court of Canada attenuated the Crystal

Dairy doctrine in Reference re Farm Products Marketing Actw7 and

crawford and Hillside Farm Dairy Ltd. v. Attorney-General for

British Columbia188 and finally overruled it in Reference re

Agricultural Products Marketing Act .1

The Crystal Dairy doctrine was just one of the constitu-

tional issues in connection with agricultural marketing legisla-
tion that still needed to be resolved after the decision of the

Supreme Court of Canada in P.E.D. Potato Marketing Bd. v. H.B.

Willis Inc.l®  Another issue was the extent to which provincial

regulatory authority over agricultural marketing could be exer-
cised without trenching upon federal authority over the regula-

tion of trade and comnerce. Both of these issues came up for

8por example, see Lower Mainland Dairy Products Bd.,
Turner's Dairy Lid., supra, n. 143; Reference re ontario Farm

Producte Marketing Act, supra, n. 144. See also Magnet, supra,
Ne 13' Ppo 1 - 0.

Bsupra, n. 144.

188

18951121‘& s Do 145 .

lgusuEra; Noe 185 .

Supra, n. 144.
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decision in Reference re Farm Products Marketing Act.191 For the

purposes of this thesis, however, it is only necessary to discuss

the issue in connection with the Crystal Dair_z_doctrine.192

The provisions of the legislation under consideration in the

cage which raised an issue in connection with the Crystal Dairy

doctrine authorized pooling arrangements of all receipts from the
sale of regulated products and impositions of licence fees for
the purposes of equalizing returns among producers and of cover-
ing the losses in marketing the regulated products.193 Other
provisions authorized licence fees and service charges for the
purpose of covering the expenses in administering a marketing
scheme,194 but the Court had little difficulty in upholding these

provisions in the light of the rulings in the Shannon case.l®

191Sugra, n. 144.

Ylphe legislation and regulations under consideration in
Reference re Farm Products Marketing Act, supra, n. 144, were
upheld by the Supreme Court of Canada in a 7/1 decision as being
within provincial regulatory authority. Four of the seven judges
sustaining the legislation,however, adopted a more liberal ap-
proach to the interpretation of the federal commerce clause as
covering the regulation of intraprovincial transactions in
respect of goods which have entered into the flow of interpro-
vincial or international trade. For further comment, see Smith,
supra, n.179 pp. 161-169.

193The Farm Products Marketing Aect, R.S.0. 1950, c. 131, as
amended, para. 3(1)(l).

%gee [1957] S.C.R. 198, at pp. 198-200.

% gee text accompanying footnote 166.
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Unlike the legislation in the Crystal Dairy Case which distin-

guished between milk sold into the fluid milk market and milk
sold into the manufactured products: market, the legislation in

Reference re Farm Products Marketing Act applied to the

undifferentiated marketing of regulated products.

The legislation further provided that the proceeds of a
pooling arrangement would be distributed in such manner that each
producer would receive a share of the total proceeds in relation
to the amocunt, variety, size, grade and class of the regulated
product delivered by him.!% 1n the almost unanimous opinion of
the Court, Cartwright J. alone dissenting, this provision was not
in conflict with the prohibition against equalization of returns

in the Crystal Dairy case. The majority of the Court distin-

guished the provision from what was provided by the marketing

scheme considered in the Crystal Dairy case on the purely con-
structional ground that the provision was aimed at the more
advantageous marketing of requlated prpducts rather than the
equalization of returns among producersﬁ” As pointed out by

Fauteux J., with whom Taschereau and Abbott J. cancurred and

196SuEra, n. 193.

W19571 s.c.r. 198, at p. 252; 7 D.L.R. (2d) 257, at p.
309.
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Locke J., with whom Nolan J. concurred, did not disagree with on
this point:198

In its normal operation... the Act, in pith

and substance, does not contemplate that one

producer or one class of producers should

contribute part of his or its returns to

another producer or class of producers.
Locke J. further stressed the distinction between compulsory
marketing through an exclusive agency and a producer who sells
his own product on the market .\ 1t was only in the latter case
that he raised an objection to compulsory contributions for the
purpose of equalizing returns among producers.mu Rand J., on the

other hand, was more explicit in his rejection of the ap-

plication of the Crystal Dairy doctrine to the impugned provi-

sion. In his opinion, there was no constitutional objection to
equalization of returns by means of cooperative disposal, regard-

less of whether or not the provision authorizing cooperative

201

disposal aimed at equalization of returns. Kerwin C.J.C.

%4,
I”LQ., at p. 238; at p. 295.
Myq,
Mid4,, at p. 214; at p. 273.
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gimply upheld the provision as falling within provincial author-
ity in relation to intraprovincial trade .2

On the issue of whether licence fees could be imposed for
the purposes of equalizing returns among producers and of cover-
ing the losses of an authorized marketing agency in marketing a
regulated product, the Court unanimously held that this would be

in violation of the Crystal Dairy doctrine. 1In the final analy-

sis, therefore, the Court was bound by precedent. Nonetheless,
by upheolding the validity of the provision authorizing compulsory
pooling arrangements, the Court confined the application of the

Crystal Dairy doctrine with respect to such arrangements to those

clearly aimed at an equalization of returns among producers such
as an arrangement equalizing returns among producers selling into

differentiated markets.

The case of Crawford and Hillside Farm Dairy Ltd. v.

Attorney-General for British CQIumbiam3 attenuated the Crystal

Dairy doctrine even further. The price fixing and adjustment
scheme for producers and distributors of £fluid milk that was

upheld in this case was similar to the schemes considered in the

Myy., at p. 206; at p. 265.

203SuEra, n. 144.
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Turner's Dairy and Reference re Farm Products Marketing Act

cases. According to the scheme, producers were paid a blended

price for their milk by a centralized marketing agency, which
also set the price of milk that the distributors had to pay. The
distributors were then free to sell their milk at any price.
However, the returns of the distributors selling into the manu-
factured products market were equalized with those of the dis-
tributors selling into the fluid milk market with a payment made
by the agency from the funds received for its milk to the dis-
tributors selling into the manufactured products' market.

In the majority of the opinions delivered in the British

Columbia Court of Appeal205

and in the unanimous opinion of the
Supreme Court of Canada,206 this pooling of the producers' returns
and adjustment of the distributors' returns did not involve an
element of taxation. Any amounts that producers otherwise would

have received for their milk in a free market belonged to the

central marketing agency as a matter of contract and were not

204The marketing schemes involved in these cases, however,
did not contemplate a pooling or adjustment of returns among both
producers and distributors of the regulated product. See text
following this footnote.

205All five justices who heard the appeal rendered an opinion
with only one justice dissenting. See supra, n. 144.

206See supra, n. 144.
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taxes. Similarly, amounts paid by distributors to the agency
were in satisfaction of contractual obligations. They were not
taxes.207 That the transactions between the producers, the
distributors and the central marketing agency were not sham
transactions arising out of colourable legislation, as the

impugned transactions in the Turner's Dairy case were charac-

terized, was suggested by the preamble to the legislation and the
Report of the Royal Commissioner208 recommending the legislation,
both of which indicated that the legislation was regulation and

209

not taxation. Thus it was held that a pooling and adjustment

of returns between different classes of a regulated product was

not taxation.

The Crystal Dairy doctrine was finally overruled in Refer-

ence re Agricultural Products Marketing Act.210 This case

jnvolved an amendment to the Agricultural Products Marketing

actlll which delegated to provincial boards or agencies authority

Wgee (1960), 22 D.L.R. (2d) 329 (S.C.C.), at p. 329 (per
Locke J.).

Wrhe inquiry was conducted by the Honourable Mr. Justice
Clyne. See id., at p. 322.

zwsimilar materials were not available in the Turner's Dairy
case, supra, n. 143,

zmSuEtg, n. 145.

211Sugra, n. 37.
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to impose marketing levies in respect of agricultural products
marketed either locally within the province or in interprovincial
or export trade for such purposes as the equalization of returns
among the producers of the prcn:‘luctss.z12 The purpose of the

amendment was to overcome the ruling in Reference re Farm Pro-

ducts Marketing act?? that the imposition of licence fees by a

Province to cover losses in marketing a regulated product was

Wiphe Agricultural Products Marketing Act, R.S.C. 1970, c.
A-7, subsec. 2(2), added by 1957 (Can.), c. 16, sec. 2, provides
as follows:

{2)The Governor in Council may by order grant to any
board or agency mentioned in subsection (1) authority

{a) 1in relation to the powers granted to such
board or agency under the laws of any pro-
vince with respect to the marketing of any
agricultural product locally within the
province, and

(b) in relation to the powers that may be granted
to such board or agency under this Act with
respect to thke marketing of any agricultural
product in interprovincial and export trade,

to fix, impose and collect 1levies or charges from
persons engaged in the production or marketing of the
whole or any part of any agricultural product and for
such purpose to classify such persons into groups and
fix the levies or charges payable by the members of the
different groups in different amounts, to use such
levies or charges for the purposes of such board or
agency, including the creation of reserves, and the
payment of expenses and losses resulting from the sale
or disposal of any such agricultural product, and the
equalization or adjustment among producers of any
agricultural product of moneys realized from the sale
thereof during such period or periods of time as the
board or agency may determine.

213Sugra, n. 144,
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24

indirect taxzation. Those opposing the amendment argued that it

was beyond federal competence to legislate in relation to the
regulation of intraprovincial trade or, alternatively, if the
amendment was legislation in relation to taxation, then it was
beyond federal competence to legislate in relation to indirect
taxation for provincial purposes.215 In the unanimous opinion of
the Supreme ‘ourt of Canada the amendment was not taxing legisla-
tion. In characterizing the amendment as legislation in relation
to an intraprovincial marketing scheme, Laskin C€.J.C., in deli-
vering the minority opinion of the Court, described this view of
the legislation as follows:6

This view is at variance with what wau said

by the Privy Council in the Crystal Dairy

case, but that case was itself reduced by

later cases and, in my opinion, ought no

longer to be regarded as stating the law on
the subject of marketing levies.

Pigeon J., who delivered the majority opinion of the Court,

concurred with Laskin's C.J.C. conclusion that what was left of

Mgee comments of Laskin C.J.C. in this regard in Reference
re Agricultural Products Marketing Act (1978), 84 D.L.R. {3d) 257
at p. — See also text accompanying footnote 38.

USgee id., at pp. 278-284.

A61q9,, at p. 284.
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N7

the Crystal Dairy doctrine should be overruled. Thus it was

not necessary to rule on wheiaer it was within federal competence
to legislate in relation to indirect taxation for provincial
purponses.z18 Laskin C.J.C. did express the view,¥ however, that

if the amendment was a taxing statute then he thought the

principle stated in Reference re Employment and Social Insurance

At applicable to it, namely, that the use of the federal
taxing power to finance a regulatory scheme which is itself

beyond Parliament's authority cannot rectify the invalidity.

2

In summary, the Crystal Dairy line of cases characterized

provincial exercises of regulatory authority as invalid taxation
measures. Form triumphed over substance in these cases in so far
as the existence of a regulatory levy in legislation was a
sufficient ground for characterizing the legislation as being in

relation to taxation. The Turner's Dairy Case went so far as to

describe the regulatory orders conszidered in that case as a

Ay find it quite proper for us to overrule what may pe
left of the judgment in Lower Mainland Dairy Products Sales

Adjustment Committee v. Crystal Dairy Ltd ...', ad., at p. 322
(per Pigeon J.).

2mLaskin, €c.J.C. expressly stated that he was leaving th: s
question open, id., at p. 283.

W14., at p. 253.

RUSuEra, n. 3.

221See supra, n. 143.
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colourable exercise of provincial regulatory authority for the
purpose of imposing indirect taxes, even though the regulatory
orders were designed to fix prices and not to raise revenue.
This unfortunate line of decision was gradually narrowed and

finally overruled in Reference re Agricultural Products Marketing

Act, a case in which a regulatory levy was struck down on the
ground that it was incidental to an invalid regulatory schene.
In this case the regulatory levy was characterized by the
regulatory scheme to which it belonged and not the other way
around .’

The cha) .cterization of incidental legislation by reference
to the legislation to which it relates is an application of the
pith and substance doctrine.?? The pith and substance doctrine

is discussed in the next part of the thesis.

Mgee supra, n.145, 84 D.L.R. (3d) 257, at p. 280.

Dgee Pp. Hogg, Constitutional Law Canada (Carswell & Company
Ltdn r 1977) 3 at PPI 80_820
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III. THF TRIUMPH OF SUBSTANCE OVER FORM: THE PITH AND SUBSTANCE
DOCTRINE

This Part of the thesis examines a number of cases in which
the validity or invalidity of impugned taxing provisions was
explicitly ascertained by the Courts on the basis of the pith and
substance of the legislation to which the taxing provisions were
related. As opposed to the cases in which provincial taxes were
rendered invalid on the ground that they were indirect taxes,
most of the cases considered in this part of the thesis involve
taxes which have been rendered invalid on the ground that they
were enacted pursuant to an invalid regulatory scheme.

What is instructive.from the consideration of these cases is
that some guidance is provided as to the circumstances under
which courts are prepared to characterize purported exercises of
taxing power as regulation. For example, among L™= circumstances
considered by the courts is whether a purported exercise of
taxing power has a regulatory purpose or a regulatory effect. 1In
addition, we will see that in many of the cases an unauthorized

regulatory purpose of a tax has been disguised by placing
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reliance on what the Jjudiciary has described as a colourable

exercise of taxing power.224

Ypor example, see In _re The Insurance Act of Canada [1932]
A.C. 41, [1932] 1 D.L.R. 97 (P.C.); Reference re Section 16 of
the Special War Revenue Act, {1942} S.C.R. 429, [1942) 4 D.L.R.
145 (Ss.C.C). There 1s no such thing as a "pure" tax in the sense
that all taxes to some extent impose an impediment on economic
activity. It therefore comes as no surprise that the case law is
filled with numerous instances in which taxation has been used to
effect a regulatory purpose. For example, see also Reader's
Digest Assoc. (Canada) Ltd. v. Attorney-General for Canada,
[1966] B.R. 725, (1967), 59 D.L.R. (2d) 54 (Que. Q.B. App. Side},
aff'g (1963); 37 D.L.R. (2dl’ 239 (Q‘I.le. QtBn Tr. DiV-). A con-
ztitutional problem arises, however, when the regulatory purpose
is not otherwise within the jurisdiction of the taxing Legisla-
ture. An example of this is when legislation in the guise of a
taxing statute colourably aims at an unauthorized regulatory
purpose.
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A. The Use of Taxing Power for an Improper Purpose:
The Regulation of the Insurance Industry

One of the early instances of the colourable use of taxing
power arose in connection with the federal regulation of the

insurance industry. The legislation in guestion, the Special War

Revenue Act,225 imposed a tax on every person resident in Canada

with property insured by a British or foreign insurer not

licensed under the provisions of the Insurance act.® This tax

and the licensing provisions of the Insurance Act to which it

related were both struck down by the Judicial Committee in In re

The Insurance Act of canada?’ on the ground that they aimed at

the regulation of the conduct of the business of insurance within
the Province, a matter which had previously been held by the
Judicial Committee to fall within the exclusive Jjurisdiction of
the Provincial Legislature under the class of subjects of pro-
perty and civil rights within the Province .28 The conclusion

that the tax aimed at the regulation of the conduct of the

Bg.s.c. 1927, c. 101.

2g.s.c. 1927, c. 179.

Mgupra, n. 224.

M3ee Citizens Insurance Co. v. Parsons (1881) 7 App. Cas.
86; Attorney-General for Canaca v. Attorney-General for Alberta
(1916] 1 A.C. 588, 26 D.L.R. 288.
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business of insure’ e within the Province was based on the
reasoning of Viscount Dunedin, who delivered the Jjudgment on
behalf of the Judicial Committee, that since the purpose of the
tax was to give effect to the licensing provisions, the tax and
the licensing provisions constituted a legislative scheme.229 He
then went on to hold that the licensing provisions, and so also
the taxes as being part of the same scheme, were invalid as being
in relation to a matter coming within property and civil rights
within the Province. As he pointed out in commenting upon the
power of Parliament to impose taxation:230

But if the tax as imposed is linked up with

an object which is illegal the tax for that

purpose must fall.

It was argued on behalf of the validity of the licensing

provisions that they were legislation in relation to aliens

falling within section 91{25) of the Constitution Act, 1867. 2

There was strong support in favour of this argument. In Attor-

Mgee [1932] A.C. 41, at p. 53.

39;@., at p. 52, However, there is no constitutional
objection to the Government of Canada spending the money that it
raises by taxatiou on a matter that is otherwise within the
exclusive legislative competence of the Provincial Legislature.
For further discussion of the spending power, see infra, pp. 89,
90 and La Forest, supra, n.l13, pp. 45-51.

Bl3g & 31 vie., c. 3 (U.K.). See also (19321 A.C. 41, at p.
47.
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ney-General for Canada v. Attorney-General for Alberta,z-‘lz Lord

Haldane, after striking down the licensing provisions in the

Insurance Acti® of 1910 that did not apply to foreign and British

insurers, declined to express an opinion on the validity of the
licensing provisions applicable to foreign and British
insurers.?d He did observe, however, that "it would be within
the power of the Parliament of Canada, by properly framed legis-
lation, to impose such a restriction” and that Parliament's
legislative power over aliens could support such legislation.235
Furthermore, Mr, Justice Duff also declined to express an opinion

on the validity of the same licensing provisions in Attorneyv-

General for Ontario v. Reciprocal ;psurers236 and, in so doing, he

referred to Lord Haldane's observation on "properly framed

w81 yith approval. It was these same licensing

legislation
provisions that Viscount Dunedin held were not "properly framed

legislation” in relation to aliens in In re The Insurance Act of

anuEra, n. 228.

Mg g 10 Edw. 7, c. 32 (Can.).
24(1916), 26 D.L.R. 288, at p. 193.
314,

6¢1924] A.C. 328, 53 0.L.R. 195 (P.C.)
Blyd., at p. 347.
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238

Canada. According to Viscount Dunedin, in spite of Duff J.

having declined to express an opinion on the validity of these

provisions 1in Attorney-General for Ontario v. Reciprocal In-

surers,?? what that case had really decided was that the licen-
sing provisions were a disguised intermeddling, in the guise of
alien legislation or legislation in relation to immigration, with
the conduct of the business of insurance within the Province.
As a result, Viscount Dunedi:n reasoned, the sanctions in that
case giving effect to the licensing provisions, although in the
form of a criminal enactment, were invalidated on the ground that
in substance they were "an enactment in regulation of contracts
of insurance and the business of insurance, subjects not within
the legislative sphere of the Dominion. "%l

After Viscount Dunedin's decision in In_re The Insurance Act

242

of Canada, Parliament made an attempt at "properly framed

legislation” with the enactment of the Canadian _and British

2811932) a.c. 41, at p. 51.
239

20

Supra, n. 236.
Supra, n. 238.
%l11924] A.C. 328, at p. 346.

242Sugra, n. 2242.
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Insurance Companies Act243 and the Foreign Insurance Companies

3933“ in 1932. Pursuant to this legislation, British and foreign
insurers were prohibited from engaging in the business of
insurance in Canada unless they were registered with the Minister
of Finance. In contrast to the regulatory conditions for the
obtaining of a licence under the legislation held to be invalid

in In re The Insurance Act of canada,® the condition for

obtaining a certificate of registry was merely the payment of a
deposit of security. Nonetheless, this legislation was struck

down by the Supreme Court of Canada in Raference re Section 16 of

the Special War Revenue Act? on the ground that the business of

insurance within the Province is within exclusive provincial
control. In the opinion of Duff ¢C.J.C., who delivered the
judgment on behalf of the Supreme Ccurt of Canada, the payment of
a deposit of security was in the same category as those
conditions for a licence "relating to the forms of contracts and

those governing transactions between an insurance company and its

Mg.c. 1932, c. 46.

Mg ¢, 1932, c. 47,

Mgupra, n. 224.

M6[11942] S.C.R. 429, 4 D.L.R. 145 (S.C.C.).
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agents” which were invalidated in In re The Insurance Act of

Canada.zu,248

what is interesting about the decision in Reference re

Section 16 of the Special War Revenue Act?® for the purposes of

this thesis is that the validity of a federal tax of 10% of the
net premiums paid by a person resident in Canada to a British or
foreign insurer not registered under federal law was made to
depend on the validity of the registration provisions. Even
though the guestion as to the validity of the registration
provisions had not been placed before the Court, Duff C.J.C.
rejected the argument that their validity was immaterial to the
determination of whether the tax was valid.®® aAs was the case
with the impugned tax and the licensing provision in In re The

Insurance Act of Canada,251 the 10% tax on premiums was so related

to the registration provisions that substantively, in the opinion
of the Chief Justice, the two sets of provisions were in relation

to the same matter.252

247Sugra, n. 224.

4819421, 4 D.L.R. 145, at p. 149.

249SuEra, n. 244.

%0(1942], 4 D.L.R. 145, at p. 147.
%1

252

Supra, n. 224.
Supra, n. 250.
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B. Levies Incidental to a Scheme of Social Insurance

The plenary nature of the taxing power was gqualified by the

decisions in In re Insurance Act of Can.‘:ldaz53 and Reference re

Section 16 of the Special War Revenue act® to the extent that

colourable exercises of taxing power were held tao be invalid. It
was gqualified even further by the decision of the Judicial

Committee and the Supreme Court of Canada in Reference re Employ-

ment and Social Insurance Act?™ that legislation authorizing the

imposition of compulsory contributions on the part of employers
and employees to an unemployment insurance fund was not a con-
stitutional exercise of federal taxing power on the ground that
the legislation disposing of the money raised was an invasion of

civil rights within the Province.255 It did not matter that the

253Sugra, n. 224.
54

Supra, n. 224,

25119371 A.C. 355, [19371 1 D.L.R. 684 (P.C.), aff'g [1936]
S.C.R. 427, 119361 3 D.L.R. 644 (S.C.C.).

%ps was stated by Lord Atkin in delivering the opinion on
be?alf of the Judicial Committee at [1937]1 1 D.L.R. 684, at p.
687:

That the Dominion may impose taxation for the purpose
of creating a fund for special purposes, and may apply
that fund for making contributions in the public
interest to individuals, corporations or public author-
ities, could not as a general proposition be denied....
But assuming that the Dominion has collected by means
of taxation a fund, it by no means follows that any
legislation which disposes of it is necessarily within
Dominion competence.
{continued...}
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legislation in question in this case, the Employment and Social

Insurance Act,? did not involve a colourable exercise of taxing

power in order for it to be invalid. In the majority opinion of
Kerwin J. in the Supreme Court of Canada, this was an even more
cogent argument against the legislation's validity than had the
legislation been colourable. As he stated in commenting upon

Viscount Dunedin's remark in In re Insurance Act of Canada that

taxes linked up with illegal objects must f.all:z58

If this be the case where the Court decides
that Parliament has colourably invaded the
field of provincial Jjurisdiction, how much
more cogent is the reasoning if one comes to
the conclusion that the legislation in
gquestion does not even purport to be a taxing
Act.

In the dissenting opinion of Duff C.J.C. in the Supreme

Court of Canada, the Employment and Social Insurance act®™ was

supportable under the federal government's taxing and spending

2%, ..continued)

"Unemployment insurance" was later added to the list of federal
powers in section 91 of the Constitution Act, 1867, 30 & 31
Vict., ¢. 3 (U.K.) as head 2A by the Constitution Act, 1940
(UK.}, c¢. 36, s.1.

Blg.c. 1935, c. 38.

%811936], 3 D.L.R. 644, at p. 672.

wauEra, n. 257.
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"plenary”

90

According to Duff C.J.C., these grants of power are

in nature in the broadest sense of the term.

261

For

example, he stated that the spending power in subdivision 1A of

section 91:262

According to Duff C.J.C.,

endows the High Court of Parliament with full
discretionary authority to dispose of the
public assets of the Dominion, and no other
court 1is invested with Jjurisdiction to
examine any purported exercise of that
authority with a view to pronouncing upon its
validity, subject only to the rule that the
courts are always entitled to determine
whether, in truth, any given enactment of
Parliament professing to be an exercise of a
given authority is not really an enactment of
that character, but one relating to a subject
over which Parliament has no jurisdiction.

the same rule is applicable to the

exercise of the taxing power.263 Since the Employment and Social

Insurance Z!xct264 was not a colourable exercise of Parliament's

2%0(19361, 3 D.L.R. 644, at p. 660.

Blgee id., at pp. 646-650.

6214., at p. 659.

Bye

Parliament for any purpo
ment to apply the assets of the Do

gtated that, "Parliament has exclusive authority to
raise money by any mode a system of taxation for disposition by

divisgion 1". Id., at pp. 658, 659,

264

Supra, n. 257.

se for which it is competent to Parlia-

minion in wvirtue of sub-
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taxing and spending powers,265 there was no ground, in his
opinion, for holding that its enactment, either in purpose or
immediate effect, was outside the scope of these powers.266

By reading subdivisions 1A and 3 of section 91 together,
puff c.J.C. observed that the only limitation on the purpose to
which the money raised by the federal taxing power may be used is
that it must be used for the exclusive disposition of Parlia-
ment .2’ This attribution of an unlimited scope to the federal

taxing power is consistent with the definition of a tax given by

puff J., as he then was, in the Lawson Case in which the purpose

for which the money raised by taxation may be used is only
limited by having to be a public purpose.’® Indeed, Duff c.J.c.

relied on the Lawson Case, along with the Crystal Dairy Case and

Workmen's Compensation Board v. c.P.R.,269 as examples of cases in

which legislation authorizing levies similar to the compulsory

contributions by the employers and employees into the unemploy-

%51q,, at p. 660.

%613,, at p. 659.

267SuEra, n. 263.

%gee text accompanying footnote 148.

%9(1920] A.C. 184, 48 D.L.R. 218 (P.C.), rev'g 47 D.L.R. 487
(BoCtCtAl , L]
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ment insurance fund was characterized as taxing legisla\ticm.:n0

The Crystal Dairy Case and the Workmen's Compensation Board Case

were also relevant to Duff C.J.C. from the standpoint that the
legislation involved in these cases also authorized schemes
whereby benefits were paid from funds obtained from the levies to
qualifying persons subject to the schemes.

Rinfret J. and Kerwin J., who delivered the two concurring
majority opinions in the Supreme Court of Canada, declined to
express their views on the scope of the taxing and spending
powers. It was not necessary for them to do so in the light of

their decision that the pith and substance of the Employment and

Social TInsurance act?! was the requlation of employment service

and unemployment insurance by means of attaching statutory terms
to contracts of employment272 and that the compulsory contribu-

tions made pursuant to this legislation were mere incidents of

E

the regulation. In their opinion, the pith and substance of

M¢1936], 3 D.L.R. 644, at pp. 653-658.
271Sugra, n. 257.
Mi19361, 3 D.L.R. 644, at p. 666.

Mg,
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the legislation was a matter falling exclusively within the
legislative competence of the Provincial I.egiszlatures.z-"4

By not extending the applicability of the Crystal Dairy

doctrine beyond the field of marketing regulation, the decision

in Reference re Employment and Social Insurance act?® affirmed

the pith and substance doctrine as the proper procedure for
constitutionally characterizing legislation. As a result, the
decision in this case, in contrast to the decision in the Crystal
Dairy Case, was able to make the distinction between taxation and
regulation for constitutional purposes. Furthermore, the
validity of an exercise of taxing power was no longer made to
depend on the criterion of colourability. Aall of this was done
at some expense to the plenary nature of taxing power, a view of
the taxing power, however, which directly contributed to the

Crystal Dairy doctrine.

Msee id., at pp. 666, 672. In the opinion of Rinfret J.,
the compulscory contributions were more in the nature of insurance
premiums or payments for services rendered than of taxes, even
though he did not think it necessary to finally decide this
question. Id., at pp. 667.

anugra, n. 255.
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c. Prohibitory and Discriminatory Taxes

The pith and substance doctrine was applied again in Refer-

ence re Alberta Statutes’® to strike down a proposed taxing bill

of the Alberta Legislature, An Act respecting the Taxation of

géﬂhg,nT which provided for an annual tax on banks of 4% on their
paid-up capital and 1% on their reserve funds and undivided
profits, calculated by reference to the paid-up capital and
reserves of the banks throughout Canada and abroad. ©Unlike the
impugned legislation in the insurance cases,® the taxing bill in

Reference re Alberta Statutes!” was not dependant for its

operation on any other legislation. Nonetheless, in the unani-
mous opinion of the Supreme Court of Canada, the taxing bill was
found to be part of a legislative scheme, the substance of which
was not in relation to a matter within Provincial authority.

Kerwin J. described the substance of the scheme as:280

11938) sS.c.R. 100, [1938] 2 D.L.R. 81 (§.C.C.); aff'd
{19391 A.c. 117, [1938] 4 D.L.R. 433 (P.C.} (sub nom. Attorney -
General for Alberta v. Attorney - General for Canada).

2nAlberta Legislature, third session, 1937, Bill No. 1.

278Attornex_ - General for Ontario v. Reciprocal Insurers,
supra, n. 236; In _re Insurance Act of Canada, supra, n. 224, and

Reference re Section 16 of the Special War Revenue Act, supra, n.
224,

21

Supra, n. 276.
™11938] 2 D.L.R. 81, at p. 124.
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a legislative plan to prevent the operation
within the Province of those banking institu-
tions which have been called into existence
and given the necessary powers to conduct
their business by the only proper authority,
the Parliament of Canada.

In the opinion of Lord Maugham on behalf of the Judicial Commit-
tee of the Privy Council, this was sufficient ground for holding

the taxing bill ultra vires along with the other parts of the

legislative scheme.281

one of the considerations that led the Supreme Court of
Canada and the Privy Council to characteraze the taxing bill as
part of a legislative scheme to prevent banking institutions from

conducting their business within the Province was the practical

282

effect of the bill if it came into operation. In the opinion

of Duff ¢.J.C., which was concurred in by Davis J. and Hudson J.

and Lord Maugham in the Privy Council on this point,283 in

Blr1939) A.c. 117, at p. 133.

Blpor the purpose of ascertaining the pith and substance of
legislation, its practical effect may be examined in a case of
difficulty. See Union Colliery Co. of British Columbia Ltd. v.
Bryden [1896]1 A.C. 348 (P.C.).

Bgee [1939] A.C. 117, at pp. 130-132.
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considering the rate of taxation provided for in the bill, the
facts were sufficient to show: 28!

that such a rate of taxation must be prohib-

jtive in fact and must be known to the

Alberta Legislature to be prohibitive.
This led Duff C.J.C. to conclude that the taxing bill, under the
colour of an exercise of Provincial power, was in substance
directed to and interfered with the Dominion power over Banking
and the Incorporation of Banks.285 286

Other considerations were relied upon by Duff C.J.C. in the

Supreme Court of Canada to show that the proposed tax on banks

was part of an ultra vires legislative scheme. Detailed con-

sideration was given by him to the guestion of the constitution-

ality of the central measure of the scheme, the Alberta Social

Credit Act,m? M even though this question had not been referred

84(1938] 2 D.L.R. 81, at p. 103.

®oonstitution Act, 1867, 30-31 Vic., c¢.3 (U.K.), sec.
91(15).

296Sugra, n. 280, He was assisted in this conclusion by

reference to the Privy Council decisions in John Deere Plow Co.
v. Wharton (1915] A.C. 330, 18 D.L.R. 353 and Great West Saddlery
Co. V. THE King; [1921] A.C. 91, 58 D.L.R. 1.

®lg.a, 1937, c. 10.
®gee [1938] 2 D.L.R. 81, at pp. 83-97.
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to the Court. He described the substance of this legislation as

follows:289

...speaking in general terms, the statute
sets up the machinery of a financial system
which is to be administered by statutory
authority and the predominant function of
which is to provide a form of credit desig-
nated as "Alberta Credit” which is to be made
accessible to consumers and otlLers through
the channels created by the Act, and which is
to circulate as a medium of exchange and
payment.

That the purpose of this financial system was to replace the
banking system was made clear in the following declaration

contained in section 31 of the Act:z90

It is the intent of this Act to control the
volume of the means of payment for goods and
services ... 8o that excess expansion of
credit and a consequent undue advance in the
price level shall not occur, and that the
present system of issuing credit through
private initiative for profit resulting in
recurrent deflations and inflations shall
cease.

In his opinion, such legislation was concerned with matters

falling within Dominion authority over banking, currency and the

%14., at p. 86.
290Alberta Social Credit Act, S.A. 1937, c. 10, sec. 31,
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regulation of trade and commerce.?! Furthermore, he also held

that two other parts of the legislative scheme, An Act to Amend

and Consclidate the Credit of Alberta Requlation Act292 and An Act

to Ensure the Publication of Accurate Laws and Information,®

were ultra vires as legislation ancillary and dependent upon the

Alberta Social Credit Act .2 25

Besides the prohibitory effect of the banking tax, the

legislative history of an Act Respecting the Taxation of Banks296

proved definitively, in the mind of Kerwin J. at least,? that
the bill was part of a legislative scheme to prevent banks from
operating in the Province of Alberta. His lordship found it
particularly significant that the bill was passed on the same day
in the Alberta Legislature, October 5, 1937, as the Credit of

Alberta Regulation Act?® and that both of these bills were only

passed after similar legislation had been disallowed by the

291Sugra, n. 284.

Walberta Legislature, third session, 1937, Bill No. 8.

293Alberta Legislature, third session, 1937, Bill No. 9.

Bdsupra, n. 290,

295r1938] 2 D.L.R. 81, at pp. 98, 100.

296SuEra, n. 277.

Ygee [1938] 2 D.L.R. 81, at pp. 122-125.

298Sugra, n. 292.
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Governor General in Council on August 17, 1937.2  oOn the basis
of this sequence of events, His Lordship concluded that both sets
of bills were designed to achieve a common purpose.300

The pith and substance of a discriminatory tax under Part II

of the Excise Tax act,¥ which amounted to 20% of the value of

advertising material contained in any "special edition of a non-

Canadian periodical published in Canada",302 was considered by the

Courts in Reader's Digest Association (Can.) Ltd. v. Attorney-

03

General of canada.’ Instead of arguing that the tax was

prohibitive in effect,304 it was the appellant's contention that

the legislation in question:305

%gee (19381 2 D.L.R. 81, at p. 123.
MWi4., at p. 124.

Mp.s.c. 1952, Chapter 100 (as amended by S.C. 1956, Chapter
37, sec. 3), sec. 9.

Mpyrsuant to para. 8 (e)(i) of the Excise Tax Act, R.S.C.
1952, Chapter 100 (as amended by S.C. 1956, Chapter 37), sec. 3,
the tax was applicable to a "special edition of a non-Canadian
periodical ... containing editorial material at least twenty-
five per cent of which is the same or substantially the same as
editorial material contained in one or more copies of a par-
ticular non-Canadian periodical...”.

MWr19661 B.R. 725, (1967}, 59 D.L.R. {2d) 54 (Que. Q.B. App.
side), aff'g (1963), 37 D.L.R. (2d) 239 (Que. Q.B.T.D.).

304Appellants argued that the discriminatory nature of the
tax showed that, "its real nature or purpose was other than the
raising of money". See [1966] B.R. 725, at pp. 742, 743.

Wrg., at p. 727.
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tout en ayant l'apparence ou la forme d'une
loi imnposant une taxe, n'est autre chose
qu'une fagon de protéger un secteur de
1'industrie de 1la publicité au Canada au
detriment d'un autre secteur de la méme
industrie et gue, ce faisant, le Parlement
canadien a empiété sur les pouvoirs exclusifs
des legislatures provinciales ayant trait a
la "propriété et aux droits civil".

In rejecting this contention, Rinfret J., with whom the majority
of the Quebec Court of Appeal agreed,306 was of the opinion that

the tax involved a matter of "extraprovincial interest or con-

cern"307 and that it constituted:308

a genuine determination by Parliament to
suppress commercial activities in the public
interest or at least what it feels to be in
the public interest.

306Tremblay, c.J.Q., Hyde and Taschereau, J. Owen, J.
dissented on the technicality that the publication in question
did not fall within the definition of a "periodical” contained in
the statute. See id., at pp. 744-746.

(19663 B.R. 725, at p. 737.
Wrq,,
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Thus there was no objection to a tax being regulative, either in
effect or in purposz—:,309 as long as the regulation was substan-
310

tively within the jurisdiction of the taxing Legislature.

Although the impugned tax in the Reader's Digest Case was

upheld,311 this case does provide some guidance as to the circum-
stances under which a Court would be prepared to strike down a
tax as being regulative of a matter not within the jurisdiction
of the taxing Legislature. For example, Rinfret J. approvingly

referred to Viscount Dunedin's remarks in Re Insurance Act312

concerning a tax being invalid if linked up with an illegal

object "to dominate the exercise of the business of insurance ...

w313

to intermeddle with the conduct of insurance business and to

buff, C.J.C.'s remark in Reference re Natural Products Marketing

Actau that: 5

Werhe Attorney - General argued that, "nothing prevents a
statute having a two-fold purpose, in this case the raising of
revenues through taxation, and the regulation of international
and interprovincial commerce." Id., at p.62.

Mg,

311Sugra, n. 303. The tax, however, had already been
repealed by S.C. 1958, Chapter 30, secs. 1, 9.

M(1932) A.c. 41, 1 D.L.R. 97 (P.C.).
M(1932] 1 D.L.R. 97, at p. 105.

Mi1936] s.c.R. 398, 3 D.L.R. 622 (S.C.C.), aff'd [1937]
A.C. 377, 1 D.L.R. 691 (P.C.).



Parliament cannot acquire Jjurisdiction to
deal in the sweeping way in which these
enactments operate with such 1local and
provincial matters by legislating at the same
time respecting external and interprovincial
trade and committing the regulation of
external and interprovincial trade and the
regulation of trade which is exclusively
local and of traders and producers engaged in
trade which is exclusively local to the same

authority.
By applying the principles contained in such remarks, Rinfret J.
was unable to find that the federal tax on advertising revenue
subjected the appellant’'s business to federal control or inter-
meddled with the conduct of appellant's business. ¥ Thus it was
unnecessary for him to find that the tax was not discriminatory

in effect in order for him to sustain its validity.

?g(...continued)
119361 3 D.L.R. 622, at p. 631. These remarks were quoted

by Lord Atkin in the Privy Council with approval. See [1937] 1
D.L.R. 691, at pp. 692, 693.

#6¢(1965), 59 D.L.R. (2d) 54, at p. 70.
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D. Export Taxes

Export taxes have a regulatory effect on economic activity
by discouraging the exportation of unprocessed commodities from

M 1t is therefore not surprising that the Courts,

the country.
besides holding that such taxes are incompetent to a Provincial
Legislature on the ground that they are a species of indirect
taxation’® have invalidated them on the ground that they trench
upon Parliament's exclusive authority over the regulation of

trade and commerce.:"'19

Provincial export taxes have also been
found by the courts to be a matter within Parliament's exclusive

anthority over customs and excise duties by virtue of section 122

of the Constitution Act, 1867.30

ﬂ78ee, infra, notes 318 and 3189.

MBpor example, see Attorne -General for British Columbia V.
McDonald Murphy Lumber Co., [1930] A.C, , L1930 D.L.R. 721
(P.C.), aff'g [1929] 4 D.L.R. 954, 2 W.W.R. 529 (B.C.S$.C.).

Mpor example, see Texada Mines Ltd. v. Attorney-General for
British Columbia, [1960] S.C.R. 713, 24 D.L.R. (2d) 81 (s.cC.C.),
rev'g {1959}, 19 D.L.R. (2d) 705 (B.C.C.A.), rev'g (1958), 17
D.L.R. (2d) 16 (B.C.S.C.); cCanadian Industrial Gas and 0il Ltd.
v.2Gove£nment of Saskatchewan, supra, n. 47. BSee also, supra, n.
122.

Mgee Attorney-General for British Columbia v. McDonald
Murphy Lumber Co., supra, n. 318. Section 122 of the Consti-
tution Act, 1867, 30 & 31 Vie., c.3 (U.K.) provides that:

122, The Customs and Excise Laws of each
Province shall, subject to the Provisions of
this Act, continue in force until altered by
the Parliament of Canada.

{continued...)
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A regulatory issue arose in connection with a provincial tax
upon all timber cut within the Province of British Columbia in

Attorney-General for British Columbia v. McDonald Murphy Lumber

31

Company . This tax was calculated in accordance with schedules
to the authorizing legislation,322 which also provided for a
rebate of most of the tax when the timber was used in the Pro-
vince as opposed to being exported from the Province. Although
it was contended on behalf of the plaintiff lumber company that
the tax trenched upon Parliament's power over the regulation of
trade and commerce, it was not necessary for either the British
Columbia Supreme Court or the Judicial Committee of the Privy
Council to deal with this issue in their disposition of the case.
The issue that did matter was whether the true nature of the
timber tax was "direct taxation within the Province in order to
the raising of a revenue for Provincial purposes” or a regulatory

tax designed to encouraye the further processing of cut timber in

the Province. The practical effect of the tax showed that it was

¢, ,,continued)
This provision, however, is spent now that customs and excise
laws are covered by the Customs Act, R.S5.C. 1970, c. C-40, the
Customs Tariff Aect, R.S.C. 1970, c. c-41, the Excise Act, R.S.C.
1970, c. E-12 and the Excise Tax Act, R.S.C. 1970, c. E-13.

321SuEra, n. 318.

Wporest Act, R.S.B.C. 1924, c. 93, sec. 58.
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regulatory in nature .33 As Lord Macmillan, who delivered the
judgment on behalf of the Privy Council, stated:nq

The economic and, presumably, the object of
the tax is to encourage the utilization
within the Province of its home-grown timber
and to discourage its exportation. The
success of the tax if this be its object,
will thus be measured inversely by the
revenue which it yields, which is not the
normal characteristic of a tax imposed "in
order to the raising of a revenue for Provin-
cial purposes.”

The Judicial Committee then went on to hold that the timber tax
in effect, though perhaps not in form, was an export tax and

therefore ultra vires the Provincial Legislature not only because

as an export tax it was within Parliament's authority over

customs and excise laws by virtue of section 122 of the Constitu-

tion Act, 1867325 but also because it was an indirect tax.325

A fact situation similar to the one in the McDonald Murphy

case arose in Texada Mines Ltd. v. Attorney-General for British

M1, addition, for the purpose of ascertaining the true
nature of the tax, 3judicial notice was taken by the Judicial
Committee that the rebated taxes on timber used within the Pro-
vince had not been collected since 1914 and that the Royal
Commission of Inquiry on Timber and Forestry, 1909-10, had
described the tax as "the timber tax on export”. See supra, n.
318, [1930] 2 D.L.R. 721, at p. 723.

Mig., at p.. 723, 724.
B39 & 31 Viet., c. 3 (U.K.).
119301 2 D.L.R. 721, at p. 725.
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Columbia.327

The provincial tax involved in this case was an
annual tax of 8% of the assessed value of minerals in three
producing iron ore mines in the Province of British Columbia . %
A separate enactment of the Provincial Legislature provided for a
bounty in respect of iron charged directly to a steel furnace
from iron smelted within the Province.3 However, as there were
no steel processing facilities within the Province, the produce
from the three mines was destined for the export market. The
facts of the case further showed that the burden of the tax was
prohibitive of further operation of the mines unless the produce
therefrom qualified for the bounty.nu

The British Columbia Court of Appeal disregarded the above
facts in their holding that the iron ore tax was a valid land tax
on minerals in the ground.:"'31 This was because the Court regar-

ded the issue in the case not as whether the tax was a regulatory

tax on exports but rather whether it was an indirect tax on

Wr19601 s.c.R. 713, 24 D.L.R. (2d) 81 (S.C.C.), rev'g 17
D.L.R. ‘2&) 16, 26 W.W.R. 481 (B-C-C-A-), rev'g 17 D.L.R. (2d) 16
‘B‘c.s‘c').

3BMineral Property Taxation Act, 1957 (B.C.), c. 60.

329Iron Bounty Act, 1957 (B.C.), c. 9.

3024 p.L.R. (24) 81, at p. 90.

319 p.L.R. (2d) 705, at p. 735 (per O'Halloran, Davey and
Sheppard J.J.A.).
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commodities or a land tax. The MacDonald Murphy case was distin-

guished as involving an indirect tax on timber severed from the
land.3¥

To Locke J., who delivered the judgment on behalf of the
Supreme Court of Canada, it was not improper for the Court to
consider the combined effect of the legislation authorizing the

3 which His Lordship regarded as related

iron ore tax and bounty,
legislation, in characterizing the pith and substance of the iron
ore tax. In considering the combiped effect of the iron ore tax
and bounty, he held the tax to be invalid on the groﬁnd that it
was an export tax designed to encourage the domestic production

of steel.:ﬁ'1

He did not consider it necessary to decide whether
the tax was invalid on the additional ground of trenching upon
Parliament's legislative power over the regqulation of trade and
commerce, although he had earlier stated that this was an issue

being considered in the case. %

By,

324 p.L.R. (2d) 81 at p. 90. Locke J. also thought it was
significant that the Mineral Property Taxation Act, 1957 (B.C.),
c. 60 and the Iron Bounty Act, 1957 (B.C.), c. 9 were passed in
the same year. Id., at p. 92,

B1d., at p. 92.
3”;g., at pp. 88, 89.
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A so-called "mineral income tax" and a "royalty surcharge”
on crude oil were held by the Supreme Court of Canada to be ultra
vires the Legislature of Saskatchewan on the ground that they
trenched upon Parliament's legislative power over the regulation
of trade and commerce as well as on the ground that they were

export taxes in Canadian Industrial Gas and Oil Ltd. v. Govern-

ment of Saskatchewan.nﬁ 33 Both the tax and the surcharge were

calculated in the same way by taking 100% of the difference in
price between the basic well head price of crude oil, which was
defined in the authorizing legislation to be approximately equal
to the price of crude oil prevailing in the market just prior to
the energy crisis in October, 1973, and the well head price of
crude oil, which was defined to be the selling price of crude oil
as determined in the market or by ministerial prescription.338
The purpose of the legislation was to capture for the Province
from the producers the increase in the price of crude oil result-
ing from the 1973-74 energy crisis.’® In the opinion of Mart-

land J., who delivered the majority judgment on behalf of the

336SuEra, n. 47.

Wgee 80 D.L.R. (3d) 449, at pp. 461-465 (per Martland, J.).
338888 E.: at P 466.
M14., pp. 456, 466.
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Supreme Court of Canada, the tax and the surcharge were both
indirect taxes in respect of sales of crude oil.340 Since
approximately 98% of the oil was destined for other parts of
Canada and the United States,*l he alsoc characterized the tax and
the surcharge as export taxes and, along with the price fixing
powers of the Minister, as being legislation aimed at the
regulation of trade and commerce . 3%

In the lower courts and in the minority opinion of the
Supreme Court of Canada, it was held that the tax and the sur-
charge were direct taxes because they could not be passed on by
the producer by an increase in the price to the purchaser.343
Thus it was concluded that the incidence of the tax and the
surcharge fell on the producer, which indicated that they were

M This did not change Martland J.'s view of the

direct taxes.
matter that export taxes are a category of taxes that, according

to the common understanding of men, have a general tendency of

M14., at p. 463.
Mig., at pp. 456, 466,
#14., at pp. 461-465.

Mes5 p.L.R. (3d) 79 (sask. C.A.), at pp. 92, 93; 80 D.L.R.
(3d) 449 (s.c.C.), at pp. 478, 479.

Mes p.L.r. (3d) 79 (Sask. C.A.), at p. 93; 80 D.L.R. (3d)
449 (s.c.c.), at p. 479.
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being passed on.3® The only feature differentiating the par-

ticular export tax in question from other export taxes was that
it had the effect of freezing the income of the producers, but
this was insufficient, in Martland J.'s view, to recharac-
terize the tax as anything but an export tax and, as such, an
indirect tax. He found support for this view from the follow-

ing remarks by Lord Macmillan in the McDonald Murphy case con-

cerning the incidence of export taxes: 8

Mr. Lawrence. however, contended that
although the tax might accurately be des-
cribed as an export duty, this did not
necessarily negative its being a direct tax
within the meaning of the Act. Without
reviewing afresh the niceties of discrimina-
tion between direct and indirect taxation it
is enough to point out that an export tax is
normally collected on merchantable goods in
course of transit in pursuance of commercial
transactions. Whether the tax is ultimately
borne by the exporting seller at home or by
the importing buyer abroad depends on the
terms of the contract between them. It may
be borne by the one or by the other. It was
said in the present case that the conditions
of the competitive market in the United
States compelled the exporter of timber from

#80 p.L.R. (3d) 449 (S.C.C.), at pp. 461, 462.
¥14., at p. 462.

3"1@-

348Attorne -General for British Columbia v. McDonald Murphy
Iumber Co., l¥§36| 2 D.L.R. 721, at pp. 724, 725, (19307 A.C.
357, at pp. 364, 365.
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British Columbia to that country to bear the
whole burden of the tax himself. That ,
however, is a matter of the exigencies of a
particular market, and is really irrelevant
in determining the inherent character of the
tax. While it is no doubt true that a tax
levied on personal property, no less than a
tax levied on real property may be a direct
tax where the taxpayer's personal property 1is
selected as the criterion of his ability to
pay, a tax which, like the tax here in
guestion, is levied on a commercial commodity
on the occasion of its exportation in pur-
suance of trading transactions, cannot be
described as a tax whose incidence is, by its
nature, such that normally it 1is finally
borne by the first payer, and is not suscep-
tible of being passed on. on the contrary.
the existence of an export tax is invariably
an element in the fixing of prices, and the
question whether it is to be borne by seller
or purchaser in whole or in part is deter-
mined by the bargain made. The present tax
thus exhibits the leading characteristic of
an indirect tax as defined by authoritative
decisions.

The important considerations in Martland J.'s holding that
the legislation authorizing the "mineral income tax" and "royalty

surcharge” trenched upon section 91(2) of the Cconstitution Act,

186739 were stated by him as follows:350

...the legislation is directly aimed at the
production destined for export and has the
effect of regulating the export price, since

Wag g 31 Vie., c. 3 (U.K.).
¥go D.L.R. (3d) 449, at pp. 464, 465.
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the producer is effectively compelled to
obtain that price on the sale of his product.

In other words, the legislation was directly aimed at the export
trade and directly affected it through the regulation of the

export price. Thus, the principle enunciated in Carnation Co.

td. v. _Quebec Agricultural Marketing Board,351 in Martland J.'s

——

view,352 that provincial legislation may incidentally affect goods
in interprovincial or international trade so long as the pith and
substance of the legislation falls within a wvalid head of
provincial power, was not applicable.

In the dissenting opinion of Dickson J., on the other hand,
rather than beirg aimed at the export trade, the legislation was
aimed at raising a revenue for provincial purposes.353 The effect
of the ministerial power to fix prices on the export trade, if
any, was therefore indirectly incidental to the revenue raising

object of the legislation.354 Moreover, Dickson J. viewed the

¥l{1968) S$.C.R. 238, 67 D.L.R. (2d) 1 (S.C.C).
¥g0 p.L.R. (3d) 449, at p. 464 (per Martland J.).

®ror example, at p. 487, id., he states that, "I can find
nothing in the present case to lead me to conclude that the
taxation measures imposed by the Province of Saskatchewan were
merely a colourable device for assuming control of extra-provin-
cial “trade" and later at p. 489, id., he states that, "The
effect, if any, on the extra-provincial trade in oil is merely
indirectly and remotely incidental to the manifest revenue-
producing object of the legislation under attack.”

¥14., at pp. 485, 486.
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ministerial power to fix prices as more of a tax avoidance
provision than a regulatory provision.355 Martland J.'s view of
the power seems to have been the reverse.356 It is submitted,
however, that Dickson J.'s opinion that the power to fix prices
did not trench upon Parliament's power over the regulation of
trade and commerce depended on his opinion that the legislation
was an exercise of the provincial taxing power.

in summary, one of the key considerations in the judicial
characterization of the contested taxes in the McDonald Murphy

and the Texada Mines cases as ultra vires the Provincial Legisla-

ture was the finding that the true nature of these taxes was the
encouragement of the further processing af natural resources
within the Province rather than the raising of a revenue for
provincial purposes. The judiciary did not find it necessary, in
these cases, to hold that this involved a trenching upon Parlia-
ment's power over the regulation of trade and commerce. In

canadian Industrial Gas and 0il Ltd. v. Government of Saskat-

chewan,3ﬂ on the other hand, it was expressly held that the

legislation authorizing the contested export taxes in that case

#1d., at p. 481,

B1a., at p. 464.

35-’SuEra, n. 47.
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trenched upon Parliament's power over the regulation of trade and

358

commerce. This holding was based on the ground that the

ministerial power to fix the price of crude oil, on which price
the export tax was calculated, was not indirectly incidental to

otherwise valid provincial legislation.359

MBgee text accompanying footnote 342.

359SuEra, n. 352.
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IV. SECTION 125

The distinction between taxation and regulation also arose
in connection with the application of a federal tax, called the
"Natural Gas and Gas Ligquids Tax" (hereinafter referred to as the
NGGLT), to exported natural gas belonging to the Province of

Alberta in Reference re Proposed Tax on Exported Natural Gas.%u

By section 25.12 of the legislation authorizing the tax, Part

IV.1 of the Excise Tax Act,® it was provided that:

25.12 This part binds Her Majesty in right
of Canada or a province and every person
acting for or on behalf of Her Majesty in
right of Canada or a province.
The issue in the case was whether the tax was, indeed, binding on

Her Majesty in right of the Province of Alberta in view of

section 125 of the Constitution Act, 1867,362 which provides that

"no lands or property belonging to Canada or any province shall
be liable to taxation." It was contended on behalf of the
Attorney-General of Canada that the impugned tax was enacted for

regulatory purposes and, furthermore, based on the proposition

¥0(1982), 136 D.L.R. (3
aff'q (1981), 122 D.L.R. (3
a.).

d) 385, [1982] 5 W.W.R. 577 (s.C.C.),
d) 48, [1981] 3 W.W.R. 408 (Alta. C.

351Exc_ise Tax Act, R.S.C. 1970, c. E-13, Part IV.l as enacted
hx S.C. 1980—81, C. 68.

¥230 & 31 vie., c. 3 (U.K.).
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that taxation for the purposes of section 125 means only taxation
under sections 91(3) and 92(2) and is not inclusive of regulatory
taxation under the other heads of sections 91 and 92, it was
contended that the impugned tax was not covered by section 125,363
The proposition that taxation for the purposes of section 125
means only taxation under sections 91(3) and 92(2) was unanimous-

ly accepted by both the Alberta Court of Appeal and the Supreme

Court of Canada.364

Nonetheless, in the per curiam opinion of the
Alberta Court of Appeal and the majority opinion of the Supreme
Court of Canada, the impugned tax was not a regulatory tax. 39
Both Courts then went on to hold that the tax was unconstitution-
al in so far as it was applicable to exports of natural gas
belonging to the Province of Alberta on the ground that the tax
was not aimed at exports and, even if it was, it was not aimed at
the regulation of &:-:ports.aﬁ5

Support for the proposition that taxation in section 125

means only taxation under sections 91(3) and 92(2) was found in

¥gee 122 D.L.R. (3d) 48, at p. 56. For further discussion
of section 125, see Magnet, supra, n. 13, pp. 531-533.

¥see id., (Alta.C.A.), at p. 53; 136 D.L.R. (3d) 385
(§.C.C), at pp. 403, 436.

35122 p.L.R. (3d) 48 (alta. C.A.) at p. 58; 136 D.L.R. (3d)
385 (s.c.c.), at p. 436.

36122 p.L.R. (3d) 48 (alta. C.A.), at pp. 57, 58; 136 D.L.R.
(Bd) 385 {S-C-Co)r Ppc 438"440;
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the case of Attorney-General for British Columbia v. Attorney-

General for Canada (the Johnny Walker case).357 The issue in-

volved in this case was whether British Columbia was required to
pay customs duties on a case of liquor that it had imported for
sale in government liquor stores. The Privy Council expressed
the opinion that the imposition of customs duties may have
objects other than the raising of a revenue such as the regula-
tion of trade and commerce in order to protect an infant in-
dustry368 and concluded that section 125 cannot be interpreted so
as to defeat one of these regulatory objects by creating a breach
in the tariff Wall.369 Lord Buckmaster, who delivered the opinion
on behalf of the Privy Council, in commenting upon the scope of
section 125, stated:

But this does not exclude the operation of

Dominion laws made in exercise of the author-

ity conferred by sec. 91. The Dominion have

the power to regulate trade and commerce

throughout the Dominion, and, to the extent

to which this power applies, there is no

partiality in its operation. Section 125
must, therefore, be 80 considered as to

377119241 a.c. 222, [1923] 4 D.L.R. 669 (P.C.), aff'q (1922),
64 S.C.R. 377, [1923] 1 D,.L.R. 223 (S.C.C.), aff'g (1922), 21 Ex.
C.R. 281, 63 D.L.R. 82 (Ex. Ct.).

¥8[(1923) 4 D.L.R. 668, at p. 670.

%14,

M1q., at p. 271.
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prevent the paramount purpose thus declared
from being defeated.

This opinion that section 125 is not applicable to an e¢xercise of
Dominion authority over the regulation of trade and commerce was

supported in three of the five opinions delivered in the Supreme

Court of Canada.ﬂ1

although the decision in the Johnny Walker case indicates

that the distinction between taxation and regulation is important
for the purpose of determining the applicability of section 125
to legislation, very little guidance is given in the case on how
to make the distinction. Since most taxes are enacted with their
regulatory effects in mind, as well as for the purpose of raising
rt=.-\ar¢=_~m.ua,3?2 the scope of section 125 would be far too narrow if it
did not apply to such taxes. Peter Hogg has pointed out that the
result in the Johnny Walker case seems unsatisfactory in this

regard unless the Supreme Court of Canada and the Privy Council

Msee opinions of Duff, Anglin and Mignault, J.J., supra, n.
368. Brodeur, J. dissented and Idington J. was of the opinion
that section 125 was only applicable to the lands and property
described in Part VIITI and the third and fourth schedules of the
Constitution Act, 1867, 30 & 31 Vic., c. 3 (U.K.).

wzFor further discussion of this, see comment of Laskin,
.J.C., in Reference re Proposed Federal Tax on Ex orted Natural
as (1982), 136 D.L.R. (3d} 385, at p. 392. See also infra, p.

(nle!

[\
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regarded the customs legislation as being primarily regulatory.a-"‘3

The majority opinion of the Supreme Court of Canada adopted this

approach in Reference re Proposed Federal Tax on_ Exported Natural

n

Gas. It thus became necessary for the Court in this case to

clearly articulate whether the pith and substance of the tax was
taxation or regulation. As Dickson J., as he then was and who
delivered the majority opinion on behalf of the Supreme Court of
Canada, stated:

In most cases, it is enough to place a matter
within either s. 91 or s. 92. The concept of
a "double aspect" therefore finds currency in
cases dealing with a federal power on one
hand, and a provincial power on the other....
It is seldom necessary to assign a particular
head of power if a matter clearly f£falls
within several heads of ss. 91 or 92. 1In the
present case, however, a specific assignment
is necessary. This is because s. 125 is by
its terms addressed only to s. 91(3), the
power of taxation. It does not attenuate
federal power to legislate under other heads
in s. 91, such as "trade and commerce”.

In the minority opinion of the Supreme Court of Canada the

NGGLT was connected to a regulatory scheme bearing the name of

373See P. Hogg, Constitutional Law of Canada (Carswell &
Company Ltd., 1977), at p. 413.

3M(1982), 136 D.L.R. (3d) 385, at p. 438.
3ﬁ1§., at p. 441.
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the National Energy Program,ne which, among other things, regu-
lated the export of natural gas.ﬂ7 Indeed, by section 25.11 of
the legislation authorizing the NGGLT, Part IV.1 of the Excise
Tax Act,378 it was declared that:

25.11 The purpose of this Part is to provide

legislative authority for the imposition of a

natural gas and gas liquids tax as an

essential and integral element of the nation-

al oil and gas policy as expounded in the

National Energy Program.
According to Laskin C.J.C., as he then was and who delivered the
minority opinion on behalf of the Supreme Court of Canada, the
NGGLT was a "blend of tax and regulatory policies" aimed at
realizing the three objectives of the Natienal Energy Program,379
which were described in a government document bearing the same
name as follows:%

It must establish the basis for Canadians to

seize control of their own enerqgy future

through security of supply and ultimate
independence from the world cil market.

Mgen Dept. of Energy, Mines and Resources, The National

Energy Program (Report No. EPB0O/4E) (1980).

Msee (1982), 136 D.L.R. (3d) 385, at pp. 395-400.
Mr.s.c. 1970, c. E-13.
3 (1982), 136 D.L.R. (3d) 385, at p. 400.

3B“Sugra, n. 376, at p. 17.
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It must offer to Canadians, all Canadians,
the real opportunity to participate in the
energy industry in general and the petroleum
industry in particular, and to share in the
benefits of industry expansion.

It must establish a petroleum pricing and
revenue-sharing regime that recognizes the
requirement of fairness to all Canadians no
matter where they live.

In the Chief Justice's view, the NGGLT and the other parts
of the regulatory scheme envisaged by the National Energy Program
weie designed to realize the above-mentioned objectives by
promoting what he described as:3l

the Canadianization of energy resources, the

encouragement of energy conservation and the

support of an allocation scheme under which

tax money collected for natural gas and as

well for oil as they go out will be used to

help pay for oil as it comes in through

importation.
Presumably, although he did not explicitly state this, the
application of the NGGLT to exported natural gas, besides raising
revenue to be used for the Canadianization of energy resourcesg

and to pay for oil and gas imported at world prices, encouraged

energy conservation by making it more expensive to export natural

381Sugra, n. 379.



122
gas.382 He did, however, explicitly state that the application of

the NGGLT to exported natural gas was an expotrt tax.® Since
both the 1legislation authorizing the tax and the export and

import licensing provisions of the National Enerqgy Board Act,384

as essential and integral elements of the National Energy Pro-~
gram, regulated the export of natural gas in the Chief Justice's
opinion,385 he found both of these legislative provisions to be
related 1legislation and, moreover, legislation of the same
character. Their pith and substance was in relation to matters

falling within the federal power over the regulation of trade and

386

commerce or, given the scope and extent envisaged by the

National Energy Program, the peace, order and good government of
canada . ¥

In the unanimous opinion of the Alberta Court of Appeal and
in the majority opinion of the Supreme Court of Canada, the

application of the NGGLT to exported natural gas was neither a

382}5:n¢=_=r:gy conservation was one of the means to be used in the
National Energy Program to achieve security of supply. See
supra, n. 376.

®(1982), 136 D.L.R. (3d) 385, at p. 404.
384ROS-C- 1970; C. N"G, as amEHdedo

Msee (1982), 136 D.L.R. (3d) 385, at pp. 400, 401, 411.
Wy,

38?_;2.; at ppo 415"'4170
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regulatory tax nor an export tax.® The basis, in the opinion of
the Supreme Court of Canada, for holding that the NGGLT was not
an export tax was that it applied to all natural gas received by
a distributor within the province, regardless of whether or not
the gas was later exported.389 In order to avoid engaging the
limitation in section 125, it was still necessary to show that
the tax was not imposed primarily for regulatory purposes and
that it was not necessarily incidental to a broader regulatory
scheme. In this regard, besides contending that the tax was an
export tax in order to show that it was within the trade and
commerce power, it was also contended on behalf of the Attorney-
General of Canada, in order to show that the tax was part of a
regulatory scheme, that the tax was a regulatory mechanism of the
oil and gas industry390 and that it was a source of funds for the

National Energy Program.391

388SuEra, notes 365, 366.

Bgee (1982), 136 D.L.R. (3d) 385, at pp. 438, 439. In the
view of Dickson, J., as he then was and who delivered the major-
ity opinion on behalf of the Supreme Court of Canada, the sub-
stance of an export tax is not necessarily regulatory in nature

in that it may be used strictly to raise revenue. See id., at
pp. 439-440.

Mid., at pp. 440-444.
M (1981), 122 D.L.R. (3d) 48, at pp. 56.



124
The Alberta Court of Appeal rejected the contention that the

use to which the funds from the tax were to be put showed that it
was part of a regulatory scheme under the federal power to regu-
late trade and commerce on the ground that the imposition of a
tax in order to further an object under a given federal power

does not, by that fact alone, characterize the tax as a levy

k)Y

under that power. This was illustrated by the inability of the

federal Crown to tax provincial property in situ in Saskatchewan
in order to build a lighthouse on Sable 1'.s].and.393 The Chief
Justice correctly pointed out that this illustration missed the

point because it was completely dissociated from a regulatory

39

scheme. In other words, the use to which the money raised by

taxation was put did not necessarily give the taxation its
character, but the regulatory scheme pursuant to which the
taxation was imposed did. It was thus necessary to show that a
tax was part of a regulatory scheme before anything could be said
about whether the tax was of the same character as the use to

which the money raised by the tax was put.

Wy,
g,
¥ ,.1982), 136 D.L.R. (3d) 385, at p. 403.
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Dickson J. was able to show that the tax on exported natural

gas was neither part of a regulatory scheme nor a regulatory

mechanism by examining whether the tax had a regulatory effect .

For the purpose of this examination, he defined regulation as a

"restraint upon or channelling of economic behaviour in pursuit

w 3%

of policy goals He found that the tax had no such requlatory

39 When viewed on its own terms,

effect on economic behaviour.
the uniformity of the NGGLT belied any regulatory purpose of
shifting economic effort from one activity into another since
both exporters and domestic distributors of the gas were liable

to pay the tax at a uniform rate .3

When viewed in the light of
other legislation touching the natural gas industry, it was
evident that every major aspect of the industry was already

subject to r¢=_-gu1atic.:=r1.:"'99

This was especially true of the export
of natural gas, which was subject to a complete scheme of

regulation under the National Energy Board Act,mu which regqulated

¥1d4., at pp. 441-442,
Id., at p. 441.
¥14., at p. 442.
I14., at pp. 441-442.
M14., at p. 442.

400R.S.C. 1970, c. N=6, as amended.
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the guantity of natural gas exported, and the Petroleum

Adminigtration Act,401 which regulated the price of natural gas

exported. Thus Part IV.1l of the Excise Tax Act!®? was neither

conservation legislation nor price regulating legislation.
Dickson J. concluded that its only effect was to reduce the

revenue or "net backs" of those producers and marketers liable to

pay the tax. 103

Thus the decision in Reference re Proposed Federal Tax on

Exported Natural G§§@4 effectively distinguished between taxa-
tion and regulation by examining whether the NGGLT had a regula-
tory effect in the light of other legislation touching upon the
0il and gas industry. The absence of a regulatory effect was
sufficient to show that the NGGLT was taxation and not regula-
tion. Having no regulatory effect, it could be said that the
NGGLT was not necessarily incidental to a broader regulatory

405

scheme. Moreover, even if the NGGLT did have a regulatory

effect, it still would have been necessary to show, for the

9011974-75-76 (can.), c. 47.

2.s.c. 1970, c. E-13, as amended.
3 (1082), 136 D.L.R. (3d) 385, at p. 142.
quuEra, n. 360.

Bgee (1982), 136 D.L.R. (3d) 385, at p. 443.
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purpose of avoiding the limitation in section 125, that the pith
and substance of the NGGLT was primarily a matter within the
federal power over the regulation of trade and commerce. This
would have been difficult to show in the light of the numerous
statements in the explanatory materials to the National Energy
Program indicating that the primary purpose of the NGGLT and of
the other oil and gas levies proposed by the National Energy
Program was to give to the Government of Canada a fairer share in
the revenue from the oil and gas industry.406

The approach taken by the Supreme Court of Canada in Refer-

ence re Proposed Federal Tax on Exported Natura_l___(_;as407 shows that

the Court is more reluctant than it has been in the past to
question or interfere with regulatory legislat;on. Not only was
the Supreme Court of Canada unanimously of the view that the
legislation in question could only be upheld if it was regulatory
in nature, it would seem that the majority opinion of the Court
was of the view that it is no longer sufficient that legislation
be enacted pursuant to a regulatory scheme in order for the

substance of that legislation to be characterized as regula-

Wgee (1981), 122 D.L.R. (3d) 48, at pp. 54-56; (1982), 136
D.L.R. (3d) 385, at pp. 328-331.

40“’SuEra, n. 360.
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8 7he legislation must have a regulatory effect that is

tory.
ascertainable by the Court, and further than this, the substance

of the legislation, for the purpose of ascertaining the applic-

ability of section 125 at least, must be primarily regulatory.

pecall that in Reference re Employment and Social In-
surance Act, supra, n. 255, Rinfret J. and Kerwin J. held that
the compulsory contributions considered in that case were mere
incidents of regulation and therefore ultra vires. See text
accompanying footnote 272.
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CONCLUSION

We have seen in this thesis that for constitutional purposes
the meaning attributed to taxation by the Courts in Canada has
undergone a considerable evolution over the years. The Courts
have replaced formal definitions with substantive tests in
determining whether a levy constitutes taxation for constitution-
al purposes. For example, no longer is any legislative levy that
is imposed for a public purpose considered taxation by the
Courts, as Duff J. considered the levy in dispute in Lawson v.

409

Interior Tree, Fruit and Vegetable Committee. Instead, 1in

order for legislation imposing a levy to be considered taxation
for constitutional purposes, the pith and substance of the
legislation must be the raising of revenue for governmental
purposes and not regulation.

Judicial emphasis on a formal definition of taxation for
constitutional purposes arose in the context of a judiciary that
was concerned with reconciling the language used in each of the
two exclusive grants of taxing power in sections 91{(3) and 92(2)

of the Constitution Act, 1867.410 The reconciliation of these two

Wsupra, n. 143.

39 & 31 vic., c. 3 (U.K.).
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exclusive grants of power was made by strictly confining the
provincial taxing power to the raising of direct taxes for the
exclusive disposition of the Provincial Legislatures.411 Accord-
ingly, the judiciary placed emphasis on a formal definition of
taxation by the necessity of having to distinguish between direct
taxation and indirect taxation.

The formal approach to defining taxation gave way to a
substantive approach in a line of cases on provincial marketing
board legislation in which the judiciary had to come to grips
with the difference between taxation and regulation for constitu-

tional‘purposes.412

These cases arose in a context in which it
had become more difficult for the judiciary to characterize
taxing power and regulatory power as overlapping with one an-
other .3 Thus, by relying on a formal and an overly broad
definition of taxation in the earliest of the provincial market-
ing board cases,414 the Courts struck down provincial legislation

authorizing the imposition of levies for the purposes of defray-

ing the expenses of administering marketing schemes and of

1
412

Supra, pp. 6-14.
Supra, p. 5l.
413Sup_ra, pp. 50, 51.

414See supra, n. 143,
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equalizing the returns among producers subject to the schemes on
the ground that the levies were indirect taxation. Gradually,
this ground for invalidating provincial marketing board legisla-

tion, or what was described in this thesis as the Crystal Dairy

doctrine,415 was attenuated as it became judicially recognized
that the pith and substance of the legislation involved regula-

tion and not taxation. The Crystal Dairy doctrine was finally

overruled in Reference re Agricultural Products Marketing act .16

Interestingly, while the judiciary was striking down provin-
cial marketing board legislation on the ground that it was
indirect taxation, it displayed a somewhat different approach in
striking down federal taxing legislation of the insurance in-
dustry on the ground that it was a colourable attempt to regulate

the insurance industry.417

An explanation for this difference in
judicial approach to provincial marketing board legislation and
federal legislaticn with respect to the insurance industry may
either be policy bias on the part of the Jjudiciary against

government interference with economic relations or simply a

manifestation of judicial reluctance to gqualify the plenary

4HSuEra, pp. 68-78.

416SuEra, n. 145.

Wgee supra, pp. 82-87.
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nature of taxing power in any way whatsoever other than in the
case of a colourable exercise of taxing power. 1In any case, the
validity of an alleged exercise of taxing power was no longer
made to depend on the criterion of colourability when it was held

in Reference re Employment and Social Insurance Actqla that the

compulsory contributions made pursuant to the legislation in-
volved in this case were mere incidents of an invalid regulatory
scheme and not a colourable exercise of taxing power.

By replacing the kind of view of the plenary nature of

taxing power which gave rise to the Crystal Dairy doctrine with

the pith and substance doctrine for the purpose of determining
whether legislation is taxation or not, the Courts have had to
come to grips with the difference between taxation and regula-
tion. This distinction is not an easy one to make because
legislation often has both regulatory and taxing aspects. For
example, among the purported exercises of taxing power that have

been held to be regulation are prohibitory levies,419 levies

418Sugra, n. 255,

ugFor example, see Reference re Alberta Statutes, supra,
n. 276; Texada Mines Ltd. v, Attorney-General for British Colum-
bia, supra, n. 319.
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incidental to regulatory schemes,420 and colourable exercises of
taxing power.421 On the other hand, it has been held that a
discriminatory tax having a regulatory effect is not sufficient
to characterize the legislation authorizing the tax as regula-
tory422 and that the use to which the money raised by a govern-
mental levy is put is not important in distinguishing between

4 What the case law does indicate 1is

taxation and regulation.
that while the regulatory effect of a levy is not a sufficient
factor in characterizing legislation, it is nonetheless an
important factor, especially where it is very substantial in
relation to the burden imposed by the levy on the levy payer.424

Thus one of the key considerations of the Courts in holding

certain export taxes ultra vires the Provincial Legislatures was

the regulatory effect of these taxes of encouraging the further

Weor example, see Reference re Employment and Social
Insurance Act, supra, n. 255; Reference re Agricultural Products
Marketing Act, supra, n. 145.

Upor example, see In re The Insurance Act of Canada, supra,
n. 224; Reference re Alberta Statutes, supra, n. 276.

Ppoy example, see text accompanying footnote 303.

DBpor example, se=z Reference re Proposed Federal Tax on
Exported Natural Gas, supra, n. 360.

2an example of a substantial regulatory effect would be one
that subjected a business enterprise to regulatory control or
substantially intermeddled with the conduct of the enterprise's
business. See Reader's Digest Association (Can.) Ltd. v. Attor-
ney-General for Canada (1965), 59 D.L.R. (2d) 54, at p. 70.
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processing of natural resources within the Province rather than
the raising of a revenu: for Provincial purposes.425 Likewise,
one of the key judicial considerations in holding certain taxes

of the insurance industry ultra vires the Parliament of Canada

was the regulatory effect of these taxes of subjecting the
insurance industry to federal regulatory control.426 Moreover, in
characterizing and invalidating both of the above mentioned kinds
of taxes, the judiciary has not been reluctant to consider the
combined regulatory effect of the legislation wunder con-
sideration imposing the taxes and related legislation.427

In Reference re Proposed Federal Tax on_ Exported Natural

gggﬁ“ the Supreme Court of Canada considered what the regulatory
effect of the NGGLT would be in the light of other legislation
affecting the natural gas industry. It was conciuded that the
NGGLT would have no regulatory effect whatsocever on the natural

gas industry because every aspect of the industry was already

425E‘or example, see Texada Mines Ltd. v. Attorney-General of
British Columbia, supra, n. 319; Attorney-General of British
Columbia v. McDonald Murphy Lumber Co., supra, n. 318.

426See In re The Insurance Act of Canada, supra, n. 224;

Reference re Section 16 of the Special War Revenue Act, supra,
n. 224.

2por example, see Texada Mines Ltd. v. Attorney-General for

British Columbia, supra, n. 319; In re The Insurance Act of
Canada, supra, n. .

428

Supra, n. 360.
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fully regulated and, as a result, the NGGLT was not part of a
legislative scheme to regulate the o0il and gas industry.429
Indeed, as the only effect of the NGGLT would be to reduce the
revenue or "net backs" of those producers and marketers liable to
pay the tax,'™ the NGGLT was strictly taxing legislation. It
made no difference to this conclusion that the money raised oy
the tax would be used to promote the objectives of the National
Energy l?x:'c:grarn.ﬂ'1

This thesis has examined the relationship between taxation
and regulation for constitutional purposes in considerable
detail. It is concluded that the judiciary is now explicitly
recognizing the differences between these two constitutional
heads of power in its task of constitutional decision—making.ﬁz
Tt is therefore not surprising that the "resource amendment" of
1982 goes to considerable length to distinguish the grants of
taxing power and regulatory power contained therein in order to

make clear what exactly has been granted to the Provinces .’

NDgee text accompanying footnote 399.

4wSee text accompanying footnote 403.

431Sugra, pp. 123, 124,

Bpor a recent example, see opinion of La Forest in Air
canada v. B.C. [1989] 4 W.W.R. 97 (S.C.C.), at p. 122,

433

Supra, pp. 36-49,
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There are still constitutional problems remaining, however,
in distinguishing between taxation and requlation, even under the
"resource amendment". As the examination of the case law in this
thesis has shown, the constitutional difference between taxation
and regulation is still not clear enough to prevent suspect
legislation from being enacted. For example, it is likely that
purported exercises of taxing power under either the "resource
amendment” or the other taxing powers will still be contested on
the ground that what is being exercised is regulatory power and
that purported exercises of regulatory power will still be
contested on the ground that what is being exercised is taxing
power. Moreover, even in spite of the "resource amendment ",
there is still the possibility that provincial levies on natural
resources will be characterized as unconstitutional interferences
with the federal power over the regulation of trade and com-

merce -434

This is especially true with respect to the regulation
of international trade and commerce because the "resource amend-

ment” does not prevent the provinces from imposing taxes on

exports of natural resources from the country.435

434SuEra, pp. 45-48. See also Canadian Industrial Gas & Oil
Ltd. v. Government of Saskatchewan, supra, n. 47.

435See, however, supra, n. 122.
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Wwhat will likely be needed to resolve future problems of
constitutionally distinguishing between taxation and regulation
is further guidance from the courts. For example, further
clarification is still necessary to solve the problem of what
constitutes the taxation as opposed to the regulation of exports
from the country. As we have seen, the "resource amendment” does
not solve this problem with respect to the provincial taxation of
exports of natural resources from the country.436 Nonetheless, it
is respectfully submitted that besides granting to the provinces
more regulatory and taxing authority with respect to their
natural resources, the "resource amendment"” has put to rest much
of the uncertainty that once existed in distinguishing between
what constitutes the taxation of natural resources as opposed to

their regulation.437

g,

_ 437The "resource amendment® would not be of any assistance in
this respect with respect to the federal taxing power since the
scope of the federal taxing power does not need to be increased.



TABLE OF CASES

CASES:

Air Canada v. British Columbia, (1989] 4
W.W.R. 97 (s8.C.C.).

Atlantic Smoke Shops Ltd. v. Conlon [1943]
A.C. 550, 4 b.L.R. 81 (P.C.), aff'g
with a wvar'm [1941] S.C.R. 670, 4
p.L.R. 129 (s8.C.C.}), which aff'd with
a wvar'n 15 M.P.R. 278, 119411 1
D.L.R. 416 {(sub nom., Atlantic_Smoke

Shops Ltd. v. Attorney-General for

New Brunswick).

Attorney-General for British Columbia wv.
Attorney-General for Canada, [1924]
A.C. ??%, 19237 4 D.L.R. 669 (P.C.),
aff'g (1922), 64 S.C.R. 377, [1923]
I p.L,.R. 223 (s.c.C.), aff'qg (1922),

21 Ex. C.R. 281, 63 D.L.R. 82 (Ex.
Ct').

Attorney-General for British Columbia v.
Attorney-General for Canada 119371
aA.C. 377, [19371 1 D.L.R. 691 (P.C.),
aff'g [1936) S.C.R. 398, [1936] 3
D.L.R. 622 {(8$.C.C.). See Shannon v.
Lower Mainland Dairy Products Bd.

T19381 A.C. 708, at p. 717,

Attorney-General for British Columbia v.
C.P.R., [1927] A.C. 934, [1927] 4

D.L.R. 113 (P.c.) aff'g [1927]1 2
D.L.R. 257 (S.C.C.) and [1926] 4
D.L.R. 147, 37 B.C.R. 481 (B.C.C.A.)
and 119261 2 D.L.R. 674, 36 B.C.R.
551 (B.C'S.Cl).

Attorney-General for British Columbia v.
Esquimault and Nanaimo R.R., [1950]
A.C. 87, (1950] D.L.R. 305 (P.C.).

PAGE:

135

32, 33

117, 118, 119

61, 67

20, 29, 30, 31, 32

18, 20, 33



Attorney~General for British Columbia v.

Kingcome Navigation Co. Ltd., [1934]
A,C. 45, Ilgi%] 1 D.L.R. 31 (P.C.),
rev'g [1933]1 3 D.L.R. 364 (B.C.C.A.)
and [1933] 1 D.L.R. 688 (B.C.S.C.).

Attorney-General for British Columbia v.
McDonald Murphy Lumber Co., [(1930]
A,C. 357, [1930) 2 D.L.R. 721 (p.C.).

Attorney-General for Canada v. Attorney-
General for Alberta (19167 1 A.C.
588, 26 D.L.R. 288,

Attorney-General for Ontario v. Attorney-
General for Canada, [1912] A.C. 1,
at pp.sal, 583, 3 D.LCRI 509 (PQCU,-

Attorney General for Ontario v. Recipro-
cal TInsurers [1924] A.c. 328, 53

(P.C.)

OILIR‘ 1

Attorney General for uebec v. Reed
(1884), 10 App. Cas. 141 (P.C.).

Bank of Toronto v. Lambe (1887), 12
App.Cas 575 (P.C.).
Brewers & Malsters Association

v,
Attorney-General for Ontario, [1897]
A.C. 231 (P.C.).

British Columbia Electric Ry Co. v. The
King, [1946] A.C, 527, [19461 2
DILCRU 81 (P.c.).

Canadian Industrial Gas & 0il Ltd., v.
Government of Saskatchewan, [197/8] 2
S.C.R. ' D.L.R. (34} 449
{(s.C.C.), rev'g (1975), 65 D.L.R.
(3d) 79, [1976]) 2 W.W.R. 356 {(Sask.
C.A.,), aff'g [1975)] 2 WwW.w.R. 481
(Sask. Q.B.).

Carnation Co. Ltd. v. Quebec Agricultural
Marketing Board, [1968] S.C.R. 238,
DIL.R. ( l (S.c'c).

Caron v. The King, [1924] A.C. 999, [1924]
4 D.L.R. {P.C.).

26, 27, 30, 31, 32

20, 24, 103, 104, 105

107, 110, 134

82, 83, 84

13

84, 85, 94

19, 50

10, 12, 13, 17, 21
32, 33

33

17

18, 22, 24, 26, 34
44, 45, 46, 53, 103
108, 113, 136

112, 113

10, 13, 16



Central Ccanada Potash Co. Ltd. v.
Government of Saskatchewan, (19791 1
s.C.R. 42, 88 D.L.R. (3d) 609
(s.c.C.), rev'g (1977), 79 D.L.R.
(3d) 203, [1977] 1 WwW.W.R. 487 (Sask.
c.A.), which rev'd (1975), 57 D.L.R.
(3d))7, {1975] 5 W.W.R. 193 (Sask.
QIB. +*

Citizens Insurance Compan v. Parsons
(1881), 7 App. Cas. 96 (P.C.).

C.P.R. v. Attorney-General for Saskat-
chewan, [1952] 2 S.C.R. 231, [1952]

I DoLc L] 11 (Slc.c.,.

Crawford and Hillside Farm Dairy Ltd. v.
Attorney-General for British Columbia
[1960] S.C.R. 346, 11 D.L.R. (2d) 321
(s.c.c.), aff'g (1959), 17 D.L.R.
(2d) 637 (B.C.C.a.}.

Croft v. Dunphy {(1933] A.c. 156, [1933] 1
D.L'R. 225 (P.c.).

Dow v. Black (1875), L.R. 6 P.C. 272
{P.C.).

Forbes v. Attorney-General for Manitoba,
(PoCo ']

Gold Seal Limited v. Dominion Express
Compan and Attorney-General for
Alberta, (1921), 62 S.C.R. 424, 62

D.LOR. 62 (s.n.c.)l

Great West Saddlery Co. v. The King,
[1921]1 a.c. 91, 58 D.L.R. I (P.C.).

Halifax v. Estate of Fairbanks, [(1928]
Aocl 117' tlgijj Z D-L!Ro §E5 (P.Cl).

In re The Insurance Act of Canada [1932]
A.C. 41, [1932] 1 D.L.R. 97 (P.C.).

In re Silver Bros. (sub. nom., Attor-
ney-General for Quebec v. Attorney-
General for Canada), [1932] A.C. 514,
53 Que. B.R. 418 (P.C.).

52,

81,

9,

69,

82,

45,
10, 11,
73, 74,
14,
20,
83, 85,

46

82

20

17

50

33

96

25

87



John Deere Plow Co. v. Wharton [1915] A.C.
330, 18 D.L.R. 353 (P.C.).

The Kin% v. Caledonian Colieries Ltd.,
l 8] AICI Eggf {19?9]' 3 DOLIR. 657

(P.C.).

Lawson V. Interior Tree, Fruit and

Vegetable Committee, [1931] S.C.R.
$59TT03TT 1 DoL.R. 193 (S.C.C.),
revig [1930]) 4 D.L.R. 1027, [1930] 2
WOWDP-I 23 (B'CCSOC'TOD)-

Lower Mainland Dairy Products Board v.
Turner's Dairy Ltd., [1941] S.C.R.
573, [1941] i D.L.R. 209 (s.c.Cc.),
aff' [1941] 3 W.W.R. 342, 56

B.C. R 103 ¢(B.C.C.A.), which aff'd
[1940] 3 W.W.R. 42 (B.C.S5.C.T.D.).

Lower Mainland Dairy Products Sales

_g;ustment Committee v. Crystal Dair
td. 133317 A.C. 168, 119337 1
. R 82 (p.C.), aff'g [1932) 2

.L.R. 277 (B.C.C.a), aff'g 44 B.C.R.

508 (B.C.S.C.T.D.).

tln

Minister of Finance v. Smith, [1927] A.C.
1 {P.C.}.

Murphy v. C.P.R., [1958] S.C.R. 626 at
p.643, {1958), 15 D.L.R.(2D) 145
{s.c.C.).

Nickel Rim Mines Ltd. v. Attorney-General
for Ontario, [1966]1 1 O.R. 343,
D.L.R. (2d) 290 {(0.C.A.}, affirmed
[1967] %.C.R. 270, 60 D.L.R, (2d) 576
(S.C.C.).

P.E.I. Potato Marketing Board v. H.B.
Willis Inc., [1952] 4 D.L.R. 146,
Ti9521 2 S.C.R. 392 (s.C.C.).

R. v. Bastern Terminal Elevator Co. [1925]

S.C.R. 434, (1925] 3 D.L.R. 1 (S.C.C.).

96

20

51, 52, 53, 56, 57, 59
61, 62, 66, 91, 129
51, 63, 65, 74, 75, 78

51, 56, 57, 58, 62, 63

64, 65, 67, 68

70, 71, 77, 78

91, 92, g3

17

13, 15

20

62, 68, 69

66



Reader's Digest Assoc. (Canada) Ltd. v.
[1966]

Attorney-General for Canada,
3.R. 725, (1967), 59 D.L.R. (2d) 54

(Que. Q.B. App. Side), aff'g (1963),

37 D.L.R. (2d4) 239 (Que. Q.B. Tr.
Div.}.

Re Alberta Legislation, [1939] aA.c. 117,
[1938] 4 D.L.R. 433 (P.C.), affirming
[1938] sSs.C.R. 100, 2 D.L.R. 81
(s.c.C.).

Re Newfoundland & Labrador Corporation

Ltd. and Attorney—-General for
Newfoundland, [19821 138 D.L.R. (3d)

577 (S.C.C.).

Reference re Agricultural Marketing Act
1 2 SOC-R- 11 r D.LIRI ( )

257 (s.C.C.), rev.g on this point
(1977), 78 D.L.R. (3d}) 477, 16 0.R.
(24) 451 (O.C.A.).

Reference re Employment and _ Social
Insurance Act, [1936] S.C.R. 427,
(19367 1 D.L.R. 644 (s.c.c.) aff'd
(sub. nom. Attorney -General for

Canada

V. Attorriey-General for
Ontario), [19371 A.C. 355, [1937] 1

D.L.R. 684 (P.C.).

Reference re Farm Products Marketing Act

[1957) S.C.R. 198, 7 D.L.R. (2d4) 257
(s.C.C.).

Reference re Natural Products Marketing
Act [1936] S.C.R. 398, 1[193&6) 3
D.L.R. 622 (S8.C.C.}.

Reference re Proposed Tax on Exported
Natural Gas (1982), 136 D.L.R. (3d)
385, [1982)] 5 W.W.R. 577 (s.C.C.},
aff'g (1981), 122 D.L.R. (3d) 48,
{19811 3 W.W.R. 408 (Alta. C. A.).

Reference re Section 16 of the Specizl War
Revenue Act, 11942] S.C.R. 429, (19421 4

D.LIR. 145 (S.c-c).

81, 99, 100,
102,
ll 94' 95, 96,
98,
14, 15, 52, 75,
77, 78,
1, 14, 78, 88,
90, 91, 92,
15, 52, 70, 71, 72,
115, 116, 118, 119,
121, 122, 123, 124,
12s6,
66, 81,

101
133

97
99

76
79

89
93

73

66

120
125
127

86



Roval Bank of Canada V. Workmen's
Compensation Board of N.S., [1936]
S.C.R. 560, (19361, 4 D.L.R. 9
{S.C.C.).

Shannon v. Lower Mainland Dairy Products
Board [1938] A.C. 708, at p.721,
[1938! 4 r.L.R. 81 (P.C.), aff’'G
(1937) &2 B.C.R. (B.C.C.A.).

Simpsons—-Sears Ltd. V. Provincial
Secretary of New Brunswick (1578, 82
pP.L.R. (3d) 321 (s.C.C.).

St. Catherine's Milling and Lumber Co. V.
The OQueen (1888), 14 App.Cas.4b
(P.C.).

Texada Mines Ltd. v. Attorney-General for
British Cclumbia, [1960} S.C.R. 713,
»4 D.L.R. (2d) 81 (s.c.C.}), rev'g
{1959), 19 D.L.R. (2d) 705
(B.C.C.A.}, rev'g (1958), 17 D.L.R.
{24) 16 (B.C.5.C.).

Tolton Mfg. Co. Ltd. v. The Advisory
Committee (sub. nom., Ontario Boys'

Wear Ltd. v. The Advisor Commit-
tee), 119441 4 D.L.R. ?7%, (1944]

SIC.R‘ 349 (SoCoCo)c

Union Colliery Co. of British Columbia
Ltd. v. Bryden [1896] A.C. 348
(P.Cl)l

United States v. Butler (1935) 297 U.S. 1.

Workmen's Com%ensation Board v. Bathurst
CO., D-LOR- 4, 56 N.B.R.

246 (N.B.C.A.).

Workmen's Compensation Board v. C.P.R.,
119201 a.c. 184, 48 D.L.R. 218
(PoCo)u

6,

103,
109,

52, 61,
64,

62,
67,

106, 107,
110, 111,
113, 132,

50,

58,

50

63
70

14

108
112
134

62

95

59
50

91



BIBLIOGRAPHY

BOOKS

Bartlett, R., ed. Mining law in Canada. Saskatoon: University
of Saskatchewan, 1984.

Beaudoin, G.-A. Essais sur la Constitution. Ottawa: Editions
de 1'Université d'Ottawa, 1979.

Beaudoin, G.-3. Le Partage des Pouvoirs. 3rd ed. Ottawa:
Editions de l'Université d'Ottawa, 1983.

Hogg, P. Constitutional Law of Canada. 2nd ed. Toronto:
Carswell & Company Ltd., 1985.

La Forest, G.V. The Allocation of Taxing Power Under the
canadian Constitution. 2nd ed. Toronto: Canadian Tax
Foundation, 1981.

Lacasse, J.P. Le Claim en Droit Québécois. Ottawa: Editions de
1'Université d' Ottawa, 1976.

Laskin, B. Canadian Constitutional Law. 4th ed., Revised by
A.S. Abel; Toronto: Carswell & Company Ltd., 1975.

Magnet, J.P. _Constitutional Law of Canada. 3rd ed. Toronto:
Carswell, 1987.

Meekison, J.P.; Romanow, R.J.; and Moull, W.D., eds. The Origins
and Meaning of Section 92A: The 1982 Constitutional Amend-
ment on Resources. Montreal: The Institute for Research
on Public Policy, 1985.

Smith, A. The Commerce Power in Canada and the United States.
Toronto: Butterworths, 1963.

Wheare, K.C. Federal Government. 4th ed., London: Oxford
Université Press, 1963,




ARTICLES

Alhéritizne, D., "De la Prépondérance Fédérale en Droit Con-
stitutionnel Canadien" (1971), 12 Cahiers de Droit 545.

Bale, G., "Reciprocal Tax Immunity in a Federation: Section 125
of the Constitution Act, 1867 and the Proposed Federal Tax
on Exported Natural Gas" (1983), 61 Canadian Bar Re-
view 652.

Ballem, J.B., "Constitutional Validity of Provincial 0il and Gas
Legislation™ (1963), 41 Canadian Bar Review 199.

«, "The Energy Crunch and Constitutional Reform" (1979),
57 Canadian Bar Review 740,

Ballem, J.R., "0il and Gas Under the New Constitution” (1983), 61
Canadian Bar Review 547.

Bushnell, "Constitutional Law - Proprietary Rights and the
Control of Natural Resources" (1980), 58 Canadian Bar
Review 157.

Cairns, R.D., Chandler, M.A. Moull, W.D., "The Resource Amendment
(Section 92A) and the Political Economy of Canadian Federa-
lism™ (1985), 23 Osgoode Hall Law Journal 253.

Harrison, R., "The Constitutional Context of Canada's National
Energy Program" (April 8, 1981) (paper presented at the
International Energy Development Conference - Canada/U.S.,
Salt Lake City).

Harrison, R., "The Legal Character of Petroleum Licenses" (1980},
58 Canadian Bar Review 483.

Harrison, R., "Natural Resources and the Constitution: Some
Recent Developments and Their Implicatione for the Future
Regulation of the Resource Industries" (1980), 18 Alberta
Law Review 1.



ARTICLES (cont.)

Hutchins, P.W. and Kenniff, P.J., "The Concept of Interstate
Commerce: A Case Study of Judicial Review in Canada, the
United States and Australia" (1969), 10 Cahiers de Droit
705,

Jennings, W.I., "Constitutional Interpretation: The Experience
of Canada® (1937), 51 Harvard Law Review 1.

Lacasse, J-P., "Legal Issues Relating to the Canadian National

Energy Program” (1983), 16 Vanderbilt Journal of Transna-
tional Law 301.

Laskin, B., "Tests for the Validity of Legislation: What's the
Matter?" (1955), 11 University of Toronto Law Journal 114.

, "Provincial Marketing Levies: Indirect Taxation and
Federal Power" (1955), 13 University of Torontc Law Jour-
nal 1.

; "Occupying the Field: Paramountcy in  Penal
Legislation" (1963), 41 Canadian Bar Review 234.

Lederman, W.R., "The Concurrent Operation of Federal and Provin-
cial Laws in Canada" (1962-63), 9 McGill Law Journal 183.

, "Some Forms and Limitations of Co-Operative Federalism"
(1967), 45 Canadian Bar Review 75.

MacDonald, V.C., "Constitutional Interpretation and Extrinsic
Evidence" (1939), 17 Canadian Bar Review 77.

, "Taxation Powers in Canada"” (1941), 19 Canadian_Bar
Review 75.

Magnet, J.E., "The Constitutional Distribution of Taxation Power
in Canada" (1978), 10 Ottawa Law Review 473.




ARTICLES {cont.)

Mendes, "The Canadian National Energy Program: An Example of
Assertion of Economic Sovereignty or Creeping Expropriation
in International Law" (1981), 14 Vanderbilt Journal of
Transnational Law 475.

Moull, W.D., "Natural Resources: The Other Crisis in Canadian
Federation" (1980),18 Osgoode Hall Law Journal 1.

, "Alberta Natural Gas Tax Reference" (1982-83), 7
Canadian Business Law Journal 485.

, "Section 92A of the Constitution Act, 1867" (1983), 61
Canadian Bar Review 715,

. "Intergovernmental Immunity from Taxation: The Un-
resolved Issues" (1984), 32 Canadian Tax Journal 54.

Mundell, D., "Tests for the Validity of Legislation Under the
B.N.A. Act™ (1954), 32 Canadian Bar Review 813.

Semkow, B.W., "Energy and the New Constitution" (1985}, 12
Alberta Law Review 99.

Thring, D.E., "Alberta, 0il and The Constitution" (1979), 27
Alberta Law Review 69.




GOVERNMENT PUBLICATIONS

Department of Energy , Mines and Resources. The National Energy
Program. Report No. EP80/4E (19805,

Department of External Affairs. The Canada - U.S. Free Trade
Agreement. Copy 21/01/88 (1988).

Department of External Affairs. The Canada - U.S. Free Trade
Agreement: Synopsis. Copy 10/12/87 (1988).






