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INTRODUCTION

On December 10, 1948, the General Assembly of the
United Nations adopted the principles that are now known as
the Universal Declaration of Human Rights. Article“twenty-

six of this declaration is of special importance in pro-
claiming not only the principle of non-discrimination-but
also the right to education: "Education shall be directed to
the full development of the human personality and to the
strengthening of respect for human rights and fundamental
freedoms." "Parents have a prior right to choose the kind
of education.that shall be given to thelir childrent"l

The problems, duties, and heartaches that ﬁéve re-
sulted from various positions concerning the education of
children are aimost innume¥able. Yet the great import;nce
of this question demands constant vigilance and effort in
order that justice and rights be respected. The application
of the above principles to concrete and complex situations
is not easy and it is only with the effort and strivings of
many years that suitable arrangementsuare developed. ‘

The present study will consider in detail the his-
torical and legal development of separate schools, both

N

A

1 Universal Declaration of Human Rights, Article 26,
paragraphs 2 and 3, quoted by Pierre Juvigny, lhe Fight
Againgt Discrimination Towards Equality in Education, Paris,
W%E'?C'GT 1962, p. 1l.
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Protestant and Roman Catholic, in the North-West Territories
until 1892 and then in brief show its importance for the fu-
ture in the province of Saskatchewan. There are many reasons
for the undertaking of this study. Presently, efforts are
being made to obtain tax-supported separate high schoolé.
Larger School Units and centralized schooling have caused
ﬁhq\abolitién in fact of the rights to separate schools in
some areas. The approaching county system may also influence
this question. Various denominations within the Protestant
section of schools are seeking to set up their own sepérate
schools. In the midst of these events the necessity of a
study that is soundly)based on history has arisen with
greater urgency than before. " )

Many studies that have been made on this subject
hgve unfortunately excluded reference to French-speaking
séurces. As a result, a great deal of their work is ﬁithout
value as only one side of the question haé been discussed.
In this-thesis all books and documents that are of French
origin will be referred to in the English translation if
there is one. Both the English and French titles will be
cited in the bibliography because in some cases there have
been discrepancies in the translations. As will be seen in

the body of the thasis, reference is made to the legislation

concerning the use of the French language as well as to that

of the separate schools. The reason for this is that during

UNIVERSITY OF OTTAWA .. SCHOOL OF GRADUATE STUDIES
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| this period the Catholic population, the minority, was for
the most part of French origin and opposition against the
French was also against the Catholic Churgh and vice versa.
Therefore, anyone who is to study tp;s question must be fa-
miliar with the French'writers, who‘represented both the
Catholic and French Canadian thought of this era.

One other important reason for undertaking this type
of work is the great confusion that has resulted in the ref-
erences to legal texts. Unfortunately, ordinances change
from year to year and in so doing they are re-arranged and
renumbered. Because of these changes, exact reference is
very difficult and time-exacting if one is to check the de-
velopment of various laws. This study will permit the reader
to make a continuous study of the pertinent legislation and
enable him, if he ;o wishes, to make quick reference to the
legislation.

‘ The writer is beyond any doubt a supporter of the
separate school éystem and a sympathetic adherent to the
claims of the French Canadians. In the past many claims of
the supporters'of separate schools and of the French Canadi-
aﬁé were ignored because of ethﬁic and—religious prejudice{
as well as a general indifference by many. We are now able
to judge the situations in a gleaper light as we are not

hindered by the sectarian furies that accompanied these

struggles.
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This work is but the beginning of a serious and com-
plete study on this vital question. It would be of ‘great
value that it be continued until the present day. It is
with this limitation that this work on the separate schools
in the North-West Territories is presented.

The author wishes to thank Rev. Fr. P. Hurtubise,
O.M.I., Ph.L., S.T.L., under whose guidance-éﬁis work was
undertaken and especially to Rev. Fr. G. Carridre, O0.M.I.,
B.A., Ph.D., S.T.L., whose aid in the development and com-
pletion of this thesis was invaluable. Thanks are extended
to Miss J. Bourque and Miss B. Richer of the National Ar-
chives in Ottawa, and to Miss R. Murray of the University of
Sagkatchewan Reference Library for their help in procuring
books and material. Fiﬁally, thanks are extended to the au-
thor's brother, Dr. D.A. Schmeiser, B.A., S.J.D., whose book
entitled Civil Liberties in Canada® and whose sympathetic

encouragement were of great help.

P

N

2 London, Oxford University Press, 1963, 302 p.
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CHAPTER I

FEDERAL LEGAL DEVELOPMENT

—

The North-West Territories, from 1670 to 1870, a
vast territory consisting of Rupert's Land and the adjoining
térritory extending westward to the'Roéky Mountains, be-
loné;d to the Hudson's Bay Company by virtue of a Ro&al
Charter. In 1867, in the very act of the Constitution, sec-
tion 1,46 stated thaﬁ the Imperial Parliament could admit
"Rupert's land and the Northwestern Territory" into the new
Canadian confederation.l

In 1868 the Federal Parliament passed the Rupert's
Land Act: |

An Act for enabling Her Majesty to accept a Sur-
render upon Terms of the Lands, Privileges, and
Rights of "The Governor and Company of Adventurers
of England.trading into Hudson's Bay", and fbg ad-
mitting the same into the Dominion of Canada.

In 1869 there was the passage of an Act providing
for the temporary government of Rupert's Land and the North
Western Territory when they were united with Ganada'

It shall be lawful for the Governor by any Or-

der or Orders, to be by him from time o time made,
with the advice of the Privy Council, (and subject

to such conditions and restrictions as to him shall
seem meet) to authorize and empower such Officer as

1 "The British North America Act of 1867", in Stat-
utes of Ganada, 30-31 Vict., c. 3.

2 "Rupert's Land Act", ibid., 31-32 Vict., c. 105.
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he may from time to time appoint as Lieutenant-
Governor of the North-West Territories, to make pro-
vision for the administration of Justice therein,
and generally to make, ordain, and establish all
such Laws, Institutions and Ordinances as may be
necessgary for the Peace, Order and good Government
of Her Majesty's subjects and others therein; pro-
vided that all such Orders in Council, and all Laws
and Ordinances so to be made as aforesaid, shall be
laid before both Houses of Parliament as soon as
conveniently may be agter the making and enactment
thereof respectively.

It was only on June 22, 1870, that the English Crown
admitted into the Union Rupert's land and the North-West
Territories, the cession of which had been obtained from the
Hudson Bay Company upon the payment of 300,000 louis by Can-
ada. Canada was not to take possession of this territory
until the following July 15.

In the summer of 1869, the Hon. Mr. Wm. McDougall
sent in Colonel J.S. Dennis, a surveyor, to prepare a plan
for the survey of the country. Arriving in the Red River
settlement, Dennis reported that there would probably be ob-
jection on the part of the half-breeds to any survey before
their claims fer recognition had bsen recognized and met by
the Dominion‘éovernment. McDougall paid no heed to the
warning, but, with the assent of the Privy Council, ordered
the survey to proceed. Dennis was carrying out his orders

when, on the 11%h of October, a body of wnarmed half-breeds

3 "The North-West Territories Act®, in Statutes of
Canada, 32 Vict., ¢. 3, s. 2.

UNIVERSITY OF OTTAWA SCHOOL OF GRADUATE STUDIES
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under Louis Riel, interrupted the survey and threatened vio-
lence if it were continued. Alexander Begg, a Canadian who
had come to the settlement in 1867 and may be taken as im-
partial, said:

N Tﬁe‘opposition on the part of the half-breeds .

was caused through their distrust of the intentions

of the Canadians toward them, and this was brought
about in great measure by the acts of a few men in

the Settlement, who professing to have the cause of
Canada at heart, were really more concerned in fill-
ing their own pockets. These men, as soon as the
survey commenced, staked out claims of land for

themselves, which they openly boasted would be

theirs as soon as the Canadian Government secured
possession.

Thus were the seeds of distrust sown. When the
transfer was arranged without the people being consulted,
when the Dominion Government passed an Act for the future
government af the territory without asking theirnﬁishes, the
people adopted an attitude of dissatisfied watchfulness.

In September, 1869, Wm. McDougall was named Lieuten-
ant-Governor of the Territories, with instructiohs‘to go to
Fort Garry as soon as possible and to organize the govern-
ment of Her Majgsty in these new Canadian possessions, the
cession of which was expected at any moment. The half-

breeds, under the leadership of Louis Riel stopped McDougall
from entering the Territories. Riel gathered twelve English

L Arthur S. Mérton, A History of the Canadian West

3281870—71’ London, T. Nelsén & Sons, Ltd., [1939], p. 867-

UNIVERSITY OF OTTAWA .. SCHOOL OF GRADUATE STUDIES
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and twelve French representatives of the population in order
to study demands that should be m&de to Ottawa. They gath-
ered on November 16 bwz'bnly had time to agree on the first
draft. ”

The transferring of this territory to Canada had
first been fixed for December 1, 1869, but it was adjéurned
until an arrangément was able to be reached with its inhab-
itants. McDougall arrived there; however, forgetting his .
instructions, he took it upon himself, in a proclamation
that he issued on the 2nd of December, 1869, to declare that,
from the day before, the 1St of December, Rupert's Land and
the North-West Territories had been admitted into the Union
under the name of the North-West Territories, and that he
‘lwas the authorized Lieutenant-Governér of the territory.

This statement was false. Knowing the true situa-
tion, the population of this area resisted him, took to arms
and drove him away from the'territory.

The English government intervened. The Canadian
government, nowlthoroughly awakened to the seriousness of
the situation in the Middle West, asked Archbishop Taché,
who was attending the great Council of the Vatican in Rome,
to return to the Red River, and use his influence to pacify,
as they said, the country of his adoption. Though his rep-

resentations had previously met with scant consideration, he

patriotically put aside all personal feeling and, on

UNIVERSITY OF OTTAWA .. SCHOOL OF GRADUATE STUDIES
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February 9, 1870, arrived at Ottawa, where he had several
interviews with the Governor-General and some of his minis-
ters.”

- -A provisory government was immediately Set up; dele-
gates were nominated by the populatioﬁ of the North—Wesf,
who travelled to Ottawa to expose their grievances and.to
agree with the government on the conditions of entry of
these territories into the Confederation.

The illustrious Archbishop of St. Boniface immedi-
ately started on his work, and, with the formal promise,
given by the imperial and federal authorities, that the civ-
il and religious rights of these territories would be re- |
spected, with the sacred promise that the confessional
schools and the rights of the minority to denominational
schools would be maintained and that the usage of the French
language would be permitted, Archbishop Taché was able to
pacify the North-West. The population laid down their arms
6

and qonsented to enter into the Confederation.

5 Rev. A.G. Morice, O.M.I., History of the Catholic
Church in Western Canada, Toronto, The Musson Book Company,
1910, Vol. 2, p. 55.

6 La Nouvelle France: Revue des intéréts religieux
du Canada francais, Vol. 4, No. 5, issue of May 1905
_T‘ﬁ'i_"p 198-199; Vol. 9, No. 4, issue of April 1910, p. 162;
Archbishop Taché, A Page in the Hlstory of the Schools in
Manitoba During 75 Y Years, Ln.p. G% 1893, p. 7—15, Rev. A.G.
Morice, O.M.1., Histo of the Catholic¢c Church in Western
Canada, Vol. 2, p- 1-74; Dom Benoit, Vie de Mgr Taché, Mont-
réal, Librairie Beauchemin, 1904, Vol 2, p. 29~ 83. For
further development see Appendix 1.°
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The cause of education has always been regarded as
of major importance by the Church in the west. In this its
representatives had been greatly aided by the civil govern-
ment of the country. Beginning in 1818, Lord Selkirk him-
self indirectly contributed to confessional schools.

| . The Hudson Bay Company followed in the footsteps of
Lord Selkirk, aiding the Catholic schools as well as those
under Protestant auspices. This aid was given through
grants of land, free passage of school teachers on their
boats and monetary subsidies. For more than fifty yeafs all
schools of the coldhy were confessional.’

In 1875, the Bill entitled "An Act to Amend and Con-
solidate the Laws Respecting the.Nofth-West Territories" was
introduced by the Hon. Mr. Alexander M’acKenzie.8 This bill
did not include a clause concerning education. The Hoﬁ. Mr.
Edward Blakg, discussing the absence of a clause on educa-
tion, stated:

He [i.e. Mr. Blake] regarded it as essential un-

der the clrcumstances of the country, and in view of
the deliberation during the last few days that a
general principle should be laid down in the Bill

with respect to public instruction. He did believe
that we ought not to introduce into that territory .

7 R.P. A.-G. Morice, O0.M.I., Histoire de l'Eglise
Catholique dans l'Ouest Canadien, du Lac Supérieur au 1 _Pacl-
fique (1659-1915), St-Boniface, C Chez I7Auteur, 1921-1923,
Vol. 3, p. 174-175.

8 Bill No. 93, in Canada,. Bills of the House of
Commons, 1875, 2nd Session 3rd ParIiament.

UNIVERSITY OF OTTAWA .. SCHOOL OF GRADUATE STUDIES
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the heart burnings and difficulties with which cer-
tain other portions of th%s Dominion and other coun-
tries had been afflicted.

After a considerable amount of discussion and debate
the following School clause was introduced:

When, and so soon as any system of taxation
shall be adopted in any district or portion of the
North-West Territories, the Lieutenant-Governor, by
and with the consent of the Council or Assembly, as
the case may be, shall pass all necessary ordinances
in respect to education; but it shall therein be al-
ways provided, that a majority of the ratepayers of
any district or portion of the North-West Territo-
ries, or any lesser portion or sub-division thereof,
by whatever name the same may be known, may estab-
lish such schools therein as they may think fit, and
make the necessary assessment and collection of
rates therefor; and further, that the minority of
the rate-payers therein, whether Protestant or Roman
Catholic, may establish separate schools therein,
and that, in such latter case, the rate-payers es-
tablishing such Protestant or Roman Catholic sepa-
rate schools shall be liable only to assessment of
such rates as tgey may impose upon themselves in re-
spect thereof.l

When Sir Wilfred Laurier was discussing the system

of Separate Schools in 1905, he stated:

In 1875 Mr. MacKenzie introduced an Act for the
government of theg North-Wegt Territories, and in
this Act the parliament of Canada, which, at that
time, had among its members, some of the ablest men
who, ever sat in a Canadian parliament — Sir John
MacDonald, Mr. MacKenzie, Mr. Blake, Sir Charles
Tupper and a score of others — unanimously, delib- -
erately and with their eyes open, introduced into

b

9 The Hon. Mr. Blake, in Canada, Debates of the
House of Commons, [March 12] 1875, p. 658-659.

—

10 "An Act to Amend and Consolidate the Laws Re-
specting the North-West Territories", 1875, in Statutes of
Canada, 38 Viet., e. 49, s. 11. g

-4
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the North-West Territories the system of separate

schools. And not only that, but the parliament of

Canada, four times successively — in 1880, in 1885,

in 1886 and in 1898 — deliberately and with their

eyes open, ratified ihe system of separate schools

in the Territories.l

A\

Although the House of Commons voted this law without amend-
ment and even without discussion, it met with opposition in
the Senate. Sir Wilfred Laurier also quoted the opposition
of Mr. George Browp:

Do not introduce separate schools into it [North-

West Territories], do not introduce that burning

question into it, but the moment you have introduced

separate schools you have solved the question for- -

ever, it is part of the union aEd the minority will

have its right to such schools.l2 i
Nevertheless, this law was paésed.

This ;?gislation of 1875 gave to the Council of the
North-West Territories the right to issue ordinances in mat-
ter of education, however, with the express condition that
it would always be decreed that in any schooll district the
majority of this district could establish there the schools
that it thought fit; and in addition, the minority, whether
Protestant or Catholic¢, could establish separate schools.

To understand well this text of the law it is neces-
sary to know that the North-West Territories, although under

the absolute jurisdiction of the federal power, was

11 Quoted by Sir Wilfred Laurier, in Canada, Debates
of the House of Commons, 1905, Vol. 1, col. 1452.

12 Ibid., col. 1456.

-
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immediately administrated, first by a council presided over
by a Lieutenant-Governor named by the Ottawa government, and
subsequently by a Legislative Assembly, the limited’powers
of which, were exercised under the control of the federal
authority.

' This council or this assembly had the power of is-
suing ordinances having the force of law, however, when it
was a question of public instruction, these ordinances, in
order to have a legal value, had to decree that the majority
of the taxpayers of any school district would be able to es-
tablish the schools that it thought fit, and that the minor-
ity, whether Protestant or Catholic, would équaily be able
to have their separate schools.

This obligation of the council or assembly towards
the majority and minority was the "sine qua non" condition
of the existence of all ordinances concemming education, and
an ordinance which would neglect or would refuse to submit

itself to such an obligation was null ipso facto, because it

was ultra vires.

In order to bring this obligation into effect the
following ordinance was passed: '

And provided that a copy of every such ordinance
made by the Lieutenant-Governor and Council shall be
mailed for transmission to the Governor-General
within ten days after its passing, and may be disal-
lowed by him at any time within two years after its
passing; provided also, that all such orders in
Council and all ordinances so to be made as

UNIVERSITY OF OTTAWA .. SCHOOL OF GRADUATE STUDIES
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aforesaid, shall be laid before both Houses of Par-
liament as soon as conveniently may be aftir the
making and enactment thereof respectively.l3

In 1877 no change was made in the School clause.
Reference was made to the languages to be used in the Coun-
cil and the Courts. This was in complete harmony with past
agreements and promises.

Either the English or French language may be
used by any person in the debates of the said Coun-
cil, and in the proceedings before the Courts, and
both those languages shall be used in the records
and journals of the said Council, and the ordinances
of the saig Council shall be printed in both those
languages.l4

A further determination cohcerning the powers of the
Lieutenant-Governor in Council was made in 1886:

The Lieutenant-Governor shall have such powers
to make ordinances for the government of the North-
West Territories as the Governor in Council, from
time to time, confers upon him; but such powers
shall not, at any time, be in excess of those con-
ferred by the ninety-second and ninety-third section
of "The British North America Act, 1867,"1l5 upon the
Legislatures of the several Provinces of Canada.

2. No such ordinance shall be .so made which is
inconsistent with or alters or repeals any provision
of any Act of the Parliament of Canada in force in
the Territorigs. 43 V., ¢. 25, 8. 9; — 48-L49 V.,

. 51, s. 1. 'Y

13 "An Act to Amend and Consolidate the Laws Re-
specting the North-West Territories", 1875, in Statutes of
Canada, 38 Viet., c. 49, 8. 7 (8).

1, Statutes of Canada, 40 Viet., e¢. 7, s. 1ll.

15 See Appendix 2 for pertinent texts of the B.N.A.
Act, 1867.

16 Revised Statutes of Canada, [Vol. 11, 49 Vict.,
c. 50, s. 13 (1) and (27}.

UNIVERSITY OF OTTAWA .. SCHOOL OF GRADUATE STUDIES
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The right t6 separate schools and to the use of béth
languages was affirmed.1l7

In 1889, after the excessive agitation and encour-

agement by Dalton Mccarthylg, and -since the Catholic group

was greatly outnumbered by the majority, the legislature of
the West demanded the repeal of the law of 1875 by the fed-
eral government. The appeal read as follows:

The petition of the Legislative Assembly of the
North-West Territories in Session assembled, humbly
sheweth: -

That whereas by Section one hundred and ten of
"The North-West Territories Act" it is enacted that
"Either the English or the French language may be
used by any person in the debates of the Legislative
Assembly of the Territories and in the proceedings
before the Courts;-and both these languages shall be
used in the records and journals of the Assembly,
and all Ordinances made under this Act shall(be
printed in both these languages."

And whereas this Assembly is of the 0pinion that
the gentiment of the people of the North-West Terri-
tories is against the continuance of the section re-
cited, on the grounds that the needs of the Territo-
ries do not demand the officlial recognition of a du-
al language in the North-West or the expenditure ne-
cessitabed by the same.

And whereas this Assembly is also of the opinion
that sound public policy demands the discontinuance
of two official languages in the North-West;

Wherefore your petitioners humbly pray:

That your Honorable House may be pleased to pass
an Act repealing said section one hundred and ten of
said Act.

And as in duty bound your petitioners will ever
pray.19

17 Revised Statutes of Canada, [Vol. 11, 49 Vict.,
c. 50, s. 14 (1) and s. 110

18 See Appendix 3 for material on Dalton McCarthy.

19 Quoted by Dalton McCarthy, in Canada, Debates of
the House of Commons, 1890, p. 51.

H
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This petition was read in the House of Commons by
Mr. McCarthy. The appeal was refused by the House.
During the session of 1890 McCarthy égain rose

against the use of the French language when he introduced
Bill No. 10:

Whereas it is expedient in the interest of the
national comity of the Dominion that there should be
community of language among the people of Canada,
and that the enactment in "The North-West Territo-
ries Act" allowing the use. of the French language
should be expunged therefrom: Therefor Her Majesty,
by and with the advice and consent of the Senate and
House of Commons of Canada, enacts as follows:-

1. Section one hundred and ten of the Act of the
Revised Statutes of Canada, intituled "An Act re-

specting the North-West Territories," is hereby re~
pealed.<V

It is not difficult to understand the firm opposi-
tion that he met from the French Canadians. Amendments and
amendments to the proposed amendments were suggested. It
was finally an amendment by Sir John Thompson that succeeded.
The pertinent part of this amendment is as follows:

That:, at the same time, this House deems it ex-
pedient and proper and not inconsistent with those
covenants that the Legislative Assembly of the North-
West Territories should recelve from the Parliament
of Canada power to regulate, after the next general
election of the Assembly, the proceedings of the As-

sembly and the manner of fecording and publishing
such proceedings, [...].?

r

20 Bill No. 10, in Caﬁada, Bills of the House of
Commons, 1890, 4th Segsion, 6Vh Parliament.

21 Sir John Thompson, in Canada, Journals of the
House of Commons, 1890, p. 106.

TUNIVERSITY OF OTTAWA .. SCHOOL OF GRADUATE STUDIES
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McCarthy naturally established himself, in the Com-
mons Chamber, as the champion of the adversaries of the mi-
nority in the West. At the session of 1891, he presented

the desires of the majority of the Assembly of the Territo-

ries.

1. Sections fourteen and one hundred and ten of
"The North-West Territories Act,™ chapter Sifty of
the Revised Statutes, are hereby repealed.<?

2. The Legislative Assembly for the North-West
Territories may exclusively make laws in relation to
education in and for the said Territories.?3

Not only did he wish to have the use of the French language
abolished, but he also directly stated his opposition to the
system of denominational schools. His bill did not receive
support.

The spirit of McCarthy had now spread to’other mem-
bers. On July 6Yh, 1891, another bill, No. 126, was pre-
 sented by the Hon. Mr. Edgar Dewdney. Although he did not
state opposition to the system of denominational schools,

yet his bill did not affirm as strongly the right to these

22 See Appendix 4 for sections fourteen (14) and
one hundred and ten (110).

23 Bill No. 33, in Canada, Bills of the House of
Commons, 1891, 1St Session, 7th Parliament.
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schools as the legislation of 1886.%% mHis bill, however,
did permit the abolition of the French language as an offi-
cial language in the West.25

Section one hundred and ten of the Act is hereby
repealed and the following substituted therefor:-

#110. Either the English or the French language
may be used by any person in the debates 6f the lLeg-
islative Assembly of the Territories and in the pro-
ceedings before the courts; and both those languages
shall be uséd in the records and journals of such
Assembly; and all ordinances made under this Act
shall be printed in both those languages; Provided,
however, that after the next general election of the
Legislative Assembly, such Assembly may, by ordi-
nance oy otherwise, regulate its proceedings, and
the manner of recording and publishing the same; and
the regulations so made shall be embodied in a proc-
lamation which shall be forthwith made and published
by the Lieutenant-Governor in conformity with the
%aw, ag thereafter shall have full force and ef-

ect.!

24 Section 6 (2) of Statutes of Canada, 54-55 Vict.,
c. 22 reads as follows:

"Section thirteen of the Act (i.e. R.S.C., c¢. 50,

s. 13) is hereby repealed, and the following is substituted
therefor: - ‘

"[ooo]

"2. Nothing in this section contained gives, or
shall be construed to give to the Legislative Assembly any
greater powers with respect to the subjects therein mention
than are given to Provincial Legislatures under the provi-
sions of section ninety-two of 'The British North America
Act, 1867', with respect to the -similar objects therein men-
tioned." .

Section 13 (1) that is referred to, in addition to
section ninety-two also contgined section ninety-three, that
Y%iCh protected the right to separate schools; ¢f. note No.

4

25 See Appendix 5 for opposition against this Bill.
26 Statutes of Canada, 54-55 Viet., c. 22, s. 18.
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Such was the atmosphere in the federal House towards
the end of the period being studied. Bill No. 126 had been
passed, permitting the abolishment of the use of the French
language in the debates of the Legislative Assembly of the
Territories and in the prsceedings before the courts. A
bill had been proposed tﬁét would pemit the Legislative As-
sembly for the North-West Territories to exclusively make
laws in relation to education. This bill, without any doubt,
would lead to their abolition.
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CHAPTER II
TERRITORIAL LEGAL DEVELOPMENT

Before conside ing the legislative changes in the
North-West Territoriesw;t would be most fruitful to consider
briefly the political environment in which these changes oc-
curred. Then a precise etﬂhy will ﬁe made on the various
legislative changes that had the greatest effect for Catho-
lic and Protestant separate‘school supporters. This will
include the developmeﬁt of the Board of Education, separate
| schools, trustees, and conduct of schools. Finally, a short

synopsis of the actions that brought about these changes
will be considered.

1. General Political Environment

After these territories had been taken over by Cana-
da in 1870, they were governed from 1871 to 1875 by a coun-
cil of twelve men presided over by the Lieutenant-Governor
of Manitoba.l He exercised an autocracy limited at first by
directions from the Secretary of State for the province,
and, after 1873, from the Minister of the Interior. A North-
Weat Council, fofﬁea-fdf the most part. of residents of Man-

itoba, was appointed by the Dominion Government to assist in

//'

1 Statutes of Canada, 33 Vict., c. 4, s. 35.
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the administration of the territories. In 1875 provision
was made for a resident Lieutenant-Governor and for a Coun-
cil, nominative at first, to become, as soon as the settle-

ment of the territories warranted, partly elective.?

In
1881 the first elected member representing a district was ‘
admitted to the Council,3 and with the growth of populati;n
the increasing number of elected members rendered possible
the transition to a Legislative Assembly.

On the institution of the Legislative Assembly in
1888, the Lieutenant-Governor, who had himself presided over
the Néfth-West Council, gave place to a speaker chosen by
the members of the Assembly from their own number. The
Lieutenant-Governor chose four elected members to act as an
Advisory_Council on matters of finance.h However, the
strugile on the part of the Assembly to secure control in
all financial matters developed into a struggle to make the
Advisory Council responsible to the Assemply rather than to
the Lieutenant-Govermor. It -ended in the replacement of the
Advisory Council by an Executive Committee of four members

chosen by the Lieutenant-Governor.5 A further step was

. 2 Statutes of Canada, 38 Vict., c. 49, 8. 2.

@

3 Journals of the Council of the North-West Terri-
tories 1881, p. 4.

I Journals of the Legislative Assembly of the
North-West Terriﬁories 1888, p. 12-13.

5 Ibid. 1\891 92, p. 39.
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taken when the Executive Committee was appointed on the
floor of the house.6
This striving of the Legislative Assembly foxr eco-
nomic independence is only an‘example of the spirit of inde-
pendence that permeated the assembly hgll. The scope of the
powers vested in the Lieutenant-Governor, with the duty of
establishing the government in accordance with federal pro-
vigsions, operated to the security and good government of the
territories. But this very power gave the Lisutenant-Gov-
ernor the appearance of an autocrat, and led to the unfortu-
nate result that men imbued with political ideas formed in
the eastern provinces, where the struggle for self-govern-
ment had been fought out before they were born, were thrown
into a position of antagonism towards him. These men de-
sired to be indepéndent of federal dictates and this desire
orientated all of their activities and as a result, educa-
tional safeguards that had been provided by the Federal Gov-
ernment, in order to insure the rights of the minorities,
were regarded as restrictioﬁs on the territorial independ-

ence.

6 Journals of the Legislative Asgembly of the
North-West Territories, 1892, p. 25-20.
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2. Board of Education... Council of Public Instruction

In 188)4 the first ordinances of the North-West Ter-
ritories concerning education were legislated.

The Lieutenant-Governor-in-Council, sitting as
an Executive Council, may appoint, to form and con-
stitute the Board of Education for the North-West
Territories, a cerfain number of persons, not ex-
ceeding twelve, six sf whom shall be Protestaffts and
six Roman Catholics.

It shall be the duty of the Board:- [s. 3]

(1) To make from time to time such regula-
tions as they may think fit for the general organi-
zation of .the schools; [s. 3 (1)]

(2) To make regulations for the registering
and reporting of daily attendance at all the schools
in the North-West Territories, subject to the ap-

roval of the Lieutenant-Governor-in-Council; [s. 3

2)]
(3) To make regulations for the calling of
meetings from time to time and prescribe the notices
thereof to be given to members. [s. 3 (3)]

The Board of Education shall resolve itself into
two sections, the one consisting of the Protestant
and the other of the Roman Catholic members thereof;
and it shall be the duty of each section: [s. 5]

(1) To have under its control and management
the schools of the section and to make from time to
time, such regulations as miy be deemed fit for
their general government and discipline and the car-
r{i%g out of the provisions of this Ordinance; [s. 5

(2) To arrange for the proper examination,
grading and licensing of its teachers, the recogni-
tion of certificates obtained elsewhere, and for the

7 Ordinances of the North-West Territories, 1884,
No. 5, s. 1. The following quotations of this Ordinance
will be briefly indicated in the text itself. This will be
done for the following ordinances also. Thus the following
quotation "[s. 3]" means section 3 and the following quota-
tion "[s. 3 (1)I]" refers to subsection 1 of section 3.
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?ithdr%w%%g'of the license upon sufficient cause;

8. 5 (2 -

(3) To select all the books, maps and globes
to be used in the schools under its control and to
approve of the plans for the construction of school
houses; Provided, however that, in the case of books
having reference to religion and morale, such selec-
tion by the Catholic section of the Board shall be
subject to the approval of_the competent religious
authorities; and [s. 5 (3)]

(4) To appoint inspectors who shall hold of-
fice during the_pleasure of the section appointing
them. {s. 5 (4)]

It is also worthy of note that the same committee
which proposed the final draft of the Bill on Education also
recommended that the Lieutenant-Govermor telegr;fh Ottawa
requesting that Section 93 of the British North America Act
be put into force in the Territories as provided by Section 9
of the North-West Territorieé Act of 1880.8

This first school ordinance was inoperative, due to
the fact that the Territorial Council did not have the power
to tax areas not formed into electoral districts prevented
the putting into effect of those clauses giving aid to
gschools. An electoral district was erected when an area of
one thousand square miles contained one thousand adult in-
habitants, exclusive of aliens and unenfranchised Indians.
It can be readily observed that in the early pioneer period
this population limit was excessive and it would be with
great difficulty that educational facilities could be

v
\
)

8 Journals of the Council of the North-West Terri-
tories, 1884, p. 13, 91.°
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provided before electoral districts were formed. This dif-
ficulty was removed when the School Ordinance was amended in

1885, permitting a school district to be carved out of any
district.

The Board of Education was now composed of five mem-
%bers, two Roman Catholics, two Protestants, énd the Lieuten-
ant-Governor as chaiz\man.9

It is now the duty of the Board as a whole:

(1) To appoint Inspectors, who shall hold office
during the pleasure of the Board, and to remunerate
them for their services; [s. 5 (2)]

(2) To appoint a Board or Boards of Examiners
for the examination of teachers, whose qualifications
shall from time to time_be prescribed by the Board
of Bducation; [s. 5 (3)] . :

(3) To arrange for the proper examination, grad-
ing, and licensing_of teachers, and the granting of
certificates; L...J; [s. 5 (5)]

(4) To determine all Appeals from the decisions
of Inspectors of Schools, and to make such orders
thereupon as may be required. [s. 5 (10)]

The Board of Education as resolved 1n§o two sections

retained the power:

(1) To have under its control and management the
schools of its section and to make from time to time
such regulations as may be deemed fit for their gen-
eral government, and discipline, and the carrying
out of the provisions of this Ordinance; [s. 6 (1)]
\ (2) To cancel the certificate of a teacher upon
sufficient cause; [s. 6 (2)] A

(3) To select, adopt, and prescribe a uniform
series of text books, to be used in the schools of
the section. [s. 6 (3)]

9 Ordinances of the North-West Territories, 1885,
| No. 3, s. 1. ]
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Already we are able to see the shift of power from
the Board of Education as separated into two sections to the
Board of Education as a whole.

In the following year, 1886, we see a strange hap-
pening, that of the return of rights to the two sections as
separated.10

It is the duty of the Board as a whole:

(1) To make, from time to time, such regulations

as they may think fit for the general organization
of schools; [s. 1 (5) &4l

’ (2) To make regulations for the registering and
reporting of the daily attendance at all schools;
[s. 1 (5) 5] .,

(3) To determine all appeals from the decisions

of inspectors of schools, and to make such orders
thereupon as may be required. [s. 1 (5) 7]

The amendments of 1886 recognized the existence of
school districts that were not designated as either Protes-
tant or Roman Catholic, and placed control of schools in
such districts, in the hands of the Board of Education as a

Whole.ll

However, in addition to the powers that the Roman
Catholic and the Protestant sections of the Board held in
1885, they now again had the duty:

(1) To appoint inspectors, who shall hold office
during the pleasure of the section; [s.” 1 (6) 4]

o 10 Ordinances of the North-West Territories, 1886,
No. 10.

11 Ibid., s. 1 (5) 10-14.
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(2) To appoint a board of examiners, for the ex-
amination of teachers whose gqualifications shall
from t%ze 23 time, be prescribed by the section;

s.

(3) To arrange for the proper examination, grad-
ing and licensing_of teachers and the granting of
certificates [...]. [s. 1 (6

In 1887 the school aws were again amended and re-

vised.l?. The principle of equal representation of Catholics
and Protestants, which hed until then prevailed in the con-
stitution of the Board of’Education, was abandoned. No im-
mediate change resulted but it was the beginning of loss of
control for the Catholics and Protestants over their schools.

The Lieutenant-Governor in Executive™ Council may
appoint and constitute a Board of Education for the
North-West Territories, composed of eight members,
to hold office for two years and until their succes-
sors are appointed, five of whom shall be Protes-
tants, and three shall be Roman Catholics. [s. 1

‘At the first meeting of the Board, after the
passing of the Ordinance, the Board shall appoint
one of their number as Chairman, who may vote with
the other members of the Board on all questions, and
any question, on which there is an equallty of
votes, shall be deemed to be negative. [s. 6

-~ In addition to the duties of the Board as a whole
which they possessed in 1886, they now had the duty:

(1) To provide for an uniform system of inspec-
tion of all Schools ‘and the payment of Inspectors,
and to make, from time to time, such regulations as
may be deemed necessary with respect to the duties
of Inspectors; [s. 7 (5)}

12 Ordinances of the North-West Territories, 1887,

No. 2.
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(2) To arrange for the proper examination, grad-

ing and licensing_of Teachers_and the granting of
certificates [...]. [s. 7 (6)]

The Board of'Eduéation as resolved into the two sec-
tions also had the duty of éppointing.Inspectors, who were
to hold office during ﬁhe pleasure of the section appointing
thém.l3 They had again lost the duty of examining, grading
and licensing of Teachers, and the granting of certificates.
"However, phis was now done by a general Board of Education,
one‘half of which Board of Examiners was to be nominated by
each section of the’Board.l4 Each section still had the
power to cancel the gertificate of a teacﬁer upon sufficient
cause.t? |

A further determination concerning the examinations
of teachers stated that each section of the Board shall have
the selection of text books for the examination of teachers
in history and science, and it shall have the power to p;e—
scribe(any additional subjects of examinations for the
teachers of schools of its sections, and in all examinations
on such subjects, the examiners of each subjecﬁ shall re-

16

spectively'have exclusive jurisdiction.

‘ '+, 13 Ordinances of the North-West Territéries, 1887,
No. 2, s. 8 (3).

14 1Ibid., s. 9.
15 Ibid., s. 8 (4).
16 Ibid., s. 10.
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In 1891, when the "reforming spirit" was again in
the ascendané) the Lieutenént—Governpr—in-aouncil became re-
sponsible for the appointment of the Inspectors and the 1li-
ceﬁsing of teachers.l7 This was but the prelude of a great
change.

The Lieutenant-Governor-in-Council may appoint
inspectors of schools in the Territories, and fix
their salaries and travelling allowances, and such
inspectors shall severally hold office during pleas-
ure, and in addition to the duties imposed upon them
under gubsection 5 of Section 10 of the said Ordi-
nancel8, shall perform such other duties as may be
imposed upon them from time to_time by the Lieuten-
ant-Governor-in-Council. [s. 5]

Section 12 of the said Ordinancel9 is hereby re-
pealed and the following substituted in lieu thereof:
"There shall be a general Board of Examiners for
teachers' certificates, who shall be appointed, and
whose remuneration shall be_fixed by the Lieutenant-
Governor-in-Council." [s. 6

In 1892 the most embracing and decisive changes were

made.20 This Ordinance established a Council of Public

17 Ordinances of the North-West Territories, 1891-
92, NOO« 280 &

18 The Revised Ordinances of the North-West Terri-
tories, c¢. 59, s. 10 (5) reads as follows: "to provide for
an uniform system of inspection of all Schools, and to make,
from time to time, such regulations as may be deemed neces-
sary with respect to the duties of Inspector®. i

19 ITbid., s. 12 reads as follows: "There shall be a
general Board of Examiners for Teachers' certificates, whose
number shall be fixed by the Board of Education, and whose
remuneration shall be the same as that of Members of the
Board of Education, one half of which Board of Examiners
shall be nominated by each section of the Board."

20 These changes will be discussed fully in the
following chapter. BExact references are given with the
texts. ’
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Instructikn, consisting of the members of the Executivé Com-
mittee and four persons, two Protestants and two Roman Cath-
olics, appointed by the Lieutenant-Governor in Council, the
appointed members having‘no vote.Zl The Council of Public
Instruction replaced the old Board of Education, and was not
divided into a Protestant and a Catholic section. The Coun-
cil as a whole was given authority to examine, certify,
classify, train, and license teachers, to select the text-
books and to inspect schools. Religious instruection in any
school Was\;rohibited until one-half hour previous to the
closing of the school in the aft&rnoon. The common provi-
sions about the formation of separate schools by the minority
of ratepayers were reproduced, but it is apparent that con-
trol over the schools had now been transferred from the de-
nominations to the governhent.

It is needless to add that these ordinances were in
striking contrast with the law of 1875, taking from the ma-
| jority in a district the right to establish schools such as
they deemed fit and deétroying the distinctive character of

separate schools. It was principally against these »

21 The loss of vote was of extreme importance. 1In
reality the Catholics would no longer have any real power
over school legislation. The Protestant majority wvoted for
Protestant members and these were chosen to be members of
the Executive Committee. These, and these alone, congstitut-
ed the legislative authority in the Council of Public In-
struction.
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{

ordinances that the supporters of separate schools object-
ed 22

The principal sections of the legislation of 1892
read as follows:

There may be established, subject to the provi-
sions of this Ordinance and to the Regulations of
the Council of Public Instruction, the following
classes of Schools, namely:- [s. 4l

(1) PUBLIC SCHOOLS, for pupils between five and -
twenty years of age, in which instruction shall be
given in the elements of an English and commercial
education. [s. 4 (a)l

(2) SEPARATE SCHOOLS, for pupils between five
and twenty years of age, in which instruction shall
be given in .the elements of anm English and commer-
cial education. [s. 4 (b)]

(3) UNION SCHOOLS, for such 'pupils as pass the
prescribed entrance examination, in which instruc-
tion may be given in the higher branches of mathe-
matiecs, and the Greek, Latin, Franch and German lan-
guages. [s. 4 (c)]

(4) NORMAL.SCHOOLS, for the training of candi-
dates for first, second_and third class teachers'
certificates. [s. 4 (f)]

(5) TEACHERS INSTITUTES, for the reading of pa-
pers and the general discussion of educational top-
ics. [s. &4 (g%] -

The members of the Executive Comrittee, and four
persons, two of whom shall be Protestants and two
Roman Catholics, appointed by the Lieutenant-Gover-
nor-in-Council, shall congtitute a Council of Public
Instruction,?3 and one of the said Executive Cbmmit-
tee, to be nominated by the Lieutenant-Governor-in-
Council, shall be Chairman of the said Council of
Public Instruction. The appointed members shall
have no vote, and shall receive such remuneration as
%he %%eutenant-Governor-in-Council shall provide.

S -

22 Ordinances of the North-West Territories, 1892,
No. 22.

: 23 The Council of Public InstBuction has replaced
the Board of Education.
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It shall be lawful for the Lieutenant-Governor-
in-Council to appoint a Superintendent of Education
for the territories, who shall also_be Secretary of
the Council of Public Instruction. [s. 6]

It shall be lawful for the Council of Public In-
struction from time to time:

(1) To appoint-two or more Examiners at such re-
muneration as shall be thought proper, and who shall
constitute a Board of Examiners to examine teachers
and grant certificates of qualification. [s. 7 (a)l

%2) To make and establish rules and regulations
for the conduct of Schools and Institutes, and to
prescribe the duties of teachers and thelr classifi-
cation. [s. 7 (b)]

(3) To determine the subjects and percentages
required for all classes and grades of certificates
of teachers as well as to make and prescribe rules
for the guidance of candidates for certificates of
qualification as teachers. [s. 7 (c)

(L) To select, adopt and prescribe the text-
"books to be used in the Public and Separate Schools

in the Territories; [s. 7 (d)]

(5) To arrange for the proper training, examina-
tion, grading and licensing of teachers, and the
granting of certificates [...]. [s. 7 (e)]

(6) To determine all cases of appeal, disputes
and complaints, arising from decisions of Trustees
or Inspectors, and to make_such orders thereupon as
may be required. [s. 7 (£)]

(7) To make any provisions, not inconsistent
with this Ordinance, that may be necessary to meet
exigencies occuring under its operations. [s. 7 (g)]

(8) To make and establish rules and regulations
for the guidance of Inspectors. [s. 7 (h)]

Under the authority of the Council of Public In-
struction, it shall be the duty of the Superintend-
ent:

(1) To see that text-books, adopted by the Coun-
¢il of Public Instruction, are used in all the
Schools of the Territories. [s. 9 (a)l

(2) To see that the established rules and regu-
lations for the conduct of all Schools are carried
out. [s. 9 (b)]

(3) To see that all Schools are managed and con-
ducted according to Law.' [s. 9 (d)]

(4) To suspend, for cause, the certificate of
qualification of any teacher until the Council of

32
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Public Instruction shall confirm or disallow his ac-
tion in suspending such teacher after investigation.
The cancellation or suspension of any teacher's cer-
tificate, when so confirmed by the Council of Public
Instruction, shall release the School Trustees of

the District, in which such teacher may be employed,
fr?m any obligation to employ him as teacher. [s. 9

e

3. Separate Schools

In this section it will be seen that the principle
of establishing separate schools has not been tempered with.
It is in the'application of this principle, discussed mainly
in the other sections, that the difficulties have arisen.

In 1884 provision was made for separate schools: <%

In accordance with the provisions of Section ten
of "The North-West Territories Act, 1880"<5, provid-
ing for the establishment of separate schools, it
shall be lawful for any number of property holders
resident within the limits of any public school dis-
trict or within two or more adjoining school dis-
tricts or some of whom are within the limits of an
organized school district and others on adjacent land
not included within~such limits, to be erected into
a Separate School District by proclamation of the
Lieutenant-Governor with the same rights, powers,
privileges, liabilities and method of government
throughout as hereinbefore provided in the case of t
public school districts. [s. 25] |

Such separate school district shall be erected
on petition of all those desiring to have their_land
set aside as a separate school district. [s. 26]

24 Ordinances of the North-West Territories, 1884,
No. 5. -

25 Section 10 of 1880 repeats s. 11 of 1875. Cf.
note No. 7 of Chapter I. X
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Any land and personal property thereon set apart
as a separate school district, shall be assessable
by the public school district, within whose organ-
ized limits it is situated for the purpose of paying
off any debenture indebtedness that may have been
incurred, during the time that such land was includ-
ed as the part of such public school district, in
the same manner and time and at the same rates as
the remaining portion of such public school district
may be assessed to pay off such indebtedness, but '
for no other purpose whatever. [s. 31]

Upon the election of the first board of school
trustees of any separate school district they shall
make a demand upon the trustees of the public school
district or districts within whose limits such sepa-
rate school district or any portion thereof was orig-
inally situated, for a sum of money equal to the
equitable share of the ratepayers of such separate
school district in any land, building or other prop-
erty, whether real or personal, held by such school
district, such share to be computed in proportion to
the amounts from time to time paid into the funds of
such public school district on account of the real
and personal property included within_the limits of
such separate school district. [s. 32]

In 1886 a precision is given concerning those capa-
ble of being erected into a separate school district, i.e.,
"a number of the ratepayers, whether Protestant or Roman
Catholic, the same being a minority of the ratepayers resi-
dent within the limits of an organized school district to

26

establish a separate school district therein" From now
on the school district of the majority, whether Catholic or
Protestant, was the Public School district and thus regu-

lated by the rules pertaining to the Public School districts

(L

26 Ordinances of the North-West Territories., 1886,
No. 10, s. 12. }
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and not by. the rules of Catholic or Protestant separate
school districts.??

These changes were significant at this period. Thé
right to petition for the erecfion of a separate school dis-
trict was limited to the minority, and this minority had to
be resident within the limits of an organized school dis-
trict. In many cases this was fatal to the interests of the
minority. It freqﬁently happened that the minori?y, resid-
ing in the limigs of a publié school district, was not nu-
merous enough to form a separate district; but that end
could have been attained, if they could as before, join
their fellow minorities residing immediately outside of the
limits.

It appears that the concessions given to the sec-
tions of the Board of Education ﬁere giﬁgﬁ to smooth over
Phe wwounds encountered in the section on Separate Schools.

The Revised Ordinances of the North-West Territories,

1888, gave severalﬁprecisions:28

27 It is important to note that public schools and
separate schools were not the same in meaning as in the
province of Ontario where public schools pertained to the
governmental schools and separate schools to those of the
dissidents, although in many places the dissidents were the
majority. In the North-West Territories t