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INTRODUCTION 

On December 10, 1943, the General Assembly of the 

United Nations adopted the principles that are now known as 

the Universal Declaration of Human Rights. Article twenty-

six of this declaration is of special importance in pro­

claiming not only the principle of non-discrimination but 

also the right to education: "Education shall be directed to 

the full development of the human personality and to the 

strengthening of respect for human rights and fundamental 

freedoms." "Parents have a prior right to choose the kind 

of education that shall be given to their children." 

The problems, duties, and heartaches that have re­

sulted from various positions concerning the education of 

children are almost innumerable. Yet the great importance 

of this question demands constant vigilance and effort in 

order that justice and rights be respected. The application 

of the above principles to concrete and complex situations 

is not easy and it is only with the effort and strivings of 

many years that suitable arrangements are developed. 

The present study will consider in detail the his­

torical and legal development of separate schools, both 

1 Universal Declaration of Human Rights, Article 26, 
paragraphs 2 and 3. quoted by Pierre Juvigny, Tn"e Fight 
Against Discrimination Towards Equality in Education, Paris, 
UNESGO, 1962, p. 11. 
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Protestant and Roman Catholic, in the North-West Territories 

until 1392 and then in brief show its importance for the fu­

ture in the province of Saskatchewan. There are many reasons 

for the undertaking of this study. Presently, efforts are 

being made to obtain tax-supported separate high schools. 

Larger School Units and centralized schooling have caused 

the abolition in fact of the rights to separate schools in 

some areas. The approaching county system may also influence 

this question. Various denominations within the Protestant 

section of schools are seeking to set up their own separate 

schools. In the midst of these events the necessity of a 

study that is soundly based on history has arisen with 

greater urgency than before. 

Many studies that have been made on this subject 

have unfortunately excluded reference to French-speaking 

sources. As a result, a great deal of their work is without 

value as only one side of the question has been discussed. 

In this thesis all books and documents that are of French 

origin will be referred to in the English translation if 

there is one. Both the English and French titles will be 

cited in the bibliography because in some cases there have 

been discrepancies in the translations. As will be seen in 

the body of the thesis, reference is made to the legislation 

concerning the use of the French language as well as to that 

of the separate schools. The reason for this is that during 

UNIVERSITY OF O T T A W A - SCHOOL OF GRADUATE STUDIES 
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this period the Catholic population, the minority, was for 

the most part of French origin and opposition against the 
0 

French was also against the Catholic Church and vice versa. 

Therefore, anyone who is to study this question must be fa-

miliar with the French writers, who represented both the 

Catholic and French Canadian thought of this era. 

One other important reason for undertaking this type 

of work is the great confusion that has resulted in the ref­

erences to legal texts. Unfortunately, ordinances change 

from year to year and in so doing they are re-arranged and 

renumbered. Because of these changes, exact reference is 

very difficult and time-exacting if one is to check the de­

velopment of various laws. This study will permit the reader 

to make a continuous study of the pertinent legislation and 

enable him, if he so wishes, to make quick reference to the 

legislation. 

The writer is beyond any doubt a supporter of the 

separate school system and a sympathetic adherent to the 

claims of the French Canadians. In the pa3t many claims of 

the supporters of separate schools and of the French Canadi­

ans were ignored because of ethnic and religious prejudice, 

as well as a general indifference by many. We are now able 

to judge the situations in a clearer light as we are not 

hindered by the sectarian furies that accompanied these 

struggles. 
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This work is but the beginning of a serious and com­

plete study on this vital question. It would be of "great 

value that it be continued until the present day. It is 

with this limitation that this work on the separate schools 

in the North-West Territories is presented. 

The author wishes to thank Rev. Fr. P. Hurtubise, 

O.M.I., Ph.L., S.T.L., under whose guidance this work was 

undertaken and especially to Rev. Fr. G. Carriere, O.M.I., 

B.A., Ph.D., S.T.L., whose aid in the development and com­

pletion of this thesis was invaluable. Thanks are extended 

to Miss J. Bourque and Miss B. Richer of the National Ar­

chives in Ottawa, and to Miss R. Murray of the University of 

Saskatchewan Reference Library for their help in procuring 

books and material. Finally, thanks are extended to the au­

thor's brother, Dr. D.A. Schmeiser, B.A., S.J.D., whose book 

2 entitled Civil Liberties in Canada and whose sympathetic 

encouragement were of great help. 

2 London, Oxford University Press, 1963, 302 p. 
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CHAPTER I 

FEDERAL LEGAL DEVELOPMENT 

The North-West Territories, from I67O to 1370, a 

vast territory consisting of Rupert's Land and the adjoining 

territory extending westward to the Rocky Mountains, be­

longed to the Hudson's Bay Company by viiftue of a Royal 

Charter. In 1367, in the very act of the Constitution, sec­

tion 146 stated that the Imperial Parliament could admit 

"Rupert's land and the Northwestern Territory" into the new 

Canadian confederation. 

In 1363 the Federal Parliament passed the Rupert's 

Land Act: 

An Act for enabling Her Majesty to accept a Sur­
render upon Terms of the Lands, Privileges, and 
Rights of "The Governor and Company of Adventurers 
of England.trading into Hudson's Bay", and for ad­
mitting the same into the Dominion of Canada.2 

In 1369 there was the passage of an Act providing 

for the temporary government of Rupert's Land and the North 

Western Territory when they were united with Canada: 

It shall be lawful for the Governor, by any Or­
der or Orders, to be by him from time to time made, 
with the advice of the Privy Council, (and subject 
to such conditions and restrictions as to him shall 
seem meet) to authorize and empower such Officer as 

1. "The British North America Act of 1367", in Stat­
utes of Canada, 30-31 Vict., c. 3* 

2 "Rupert's Land Act", ibid., 31-32 Vict., c. 105. 

UNIVERSITY OF O T T A W A - SCHOOL OF GRADUATE STUDIES 



UNIVERSITE D'OTTAWA -- ECOLE DES^GRADUES 

FEDERAL LEGAL DEVELOPMENT 6 

he may from time to time appoint as Lieutenant-
Governor of the North-West Territories, to make pro­
vision for the administration of Justice therein, 
and generally to make, ordain, and establish all 
such Laws, Institutions and Ordinances as may be 
necessary for the Peace, Order and good Government 
of Her Majesty's subjects and others therein; pro­
vided that all such Orders in Council, and all Laws 
and Ordinances so to be made as aforesaid, shall be 
laid before both Houses of Parliament as soon as 
conveniently may be after the making and enactment 
thereof respectively.3 

It was only on June 22, 1370, that the English Crown 

admitted into the Union Rupert's land and the North-West 

Territories, the cession of which had been obtained from the 

Hudson Bay Company upon the payment of 300,000 louis by Can­

ada. Canada was not to take possession of this territory 

until the following July 15. 

In the summer of 1369, the Hon. Mr. Wm. McDougall 

sent in Colonel J.S. Dennis, a surveyor, to prepare a plan 

for the survey of the country. Arriving in the Red River 

settlement, Dennis reported that there would probably be ob­

jection on the part of the half-breeds to any survey before 

their claims for recognition had been recognized and met by 

the Dominion Government. McDougall paid no heed to the 

warning, but, with the assent of the Privy Council, ordered 

the survey to proceed. Dennis was carrying out his orders 

when, on the 11 t n of October, a body of unarmed half-breeds 

3 "The North-West Territories Act", in Statutes of 
Canada. 32 Vict., c. 3, s. 2. 
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under Louis Riel, interrupted the survey and threatened vio­

lence if it were continued. Alexander Begg, a Canadian who 

had come to the settlement in 1367 and may be takten as im­

partial, said: 

Thev opposition on the part of the half-breeds , 
was caused through their distrust of the intentions 
of the Canadians toward them, and this was brought 
about in great measure by the acts of a few men in 
the Settlement, who professing to have the cause of 
Canada at heart, were really more concerned in fill­
ing their own pockets. These men, as soon as the 
survey commenced, staked out claims of land for 
themselves, which they openly boasted would be 
theirs as soon as the Canadian Government secured 
possession.4 

Thus were the seeds of distrust sown. When the 

transfer was arranged without the people being consulted, 

when the Dominion Government passed an Act for the future 
A-

government of the territory without asking their wishes, the 

people adopted an attitude of dissatisfied watchfulness. 

In September, 1869, Wm. McDougall was named Lieuten­

ant-Governor of the Territories, with instructions to go to 

FoVt Garry as soon as possible and to organize the govern­

ment of Her Majesty in these new Canadian possessions, the 

cession of which was expected at any moment. The half-

breeds, under the leadership of Louis Riel stopped McDougall 

from entering the Territories. Riel gathered twelve English 

4 Arthur S. Morton, A History of the Canadian West 
to 1370-71, London, T. Nelson & Sons, Ltd., 1.1939-1, P- 867-
868. 
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and twelve French representatives of the population in order 

to study demands that should be mlfde to Ottawa. They gath­

ered on November 16 buy 'only had time to agree on the first 

draft. 

The transferring of this territory to Canada had 

first been fixed for December 1, 1869, but it was adjourned 

until an arrangement was able to be reached with its inhab­

itants. McDougall arrived there; however, forgetting his , 

instructions, he took it upon himself, in a proclamation 

that he issued on the 2 n d of December, 1869, to declare that, 

from the day before, the 1 s t of December, Rupert's Land and 

the North-West Territories had been admitted into the Union 

under the name of the North-West Territories, and that he 

was the authorized Lieutenant-Governor of the territory. 

This statement was false. Knowing the true situa­

tion, the population of this area resisted him, took to arms 

and drove him away from the territory. 

The English government intervened. The Canadian 

government, now thoroughly awakened to the seriousness of 

the situation in the Middle West, asked Archbishop Tach6, 

who was attending the great Council of the Vatican in Rome, 

to return to the Red River, and use his influence to pacify, 

as they said, the country of his adoption. Though his rep-

resentations had previously met with scant consideration, he 

patriotically put aside all personal feeling and, on 

UNIVERSITY OF O T T A W A - SCHOOL OF GRADUATE STUDIES 
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February 9, I87O, arrived at Ottawa, where he had several 

interviews with the Governor-General and some of his rainis-

ters. 

~k provisory government was immediately set up; dele­

gates were nominated by the population of the North-West, 

who travelled to Ottawa to expose their grievances and.to 

agree with the government on the conditions of entry of 

these territories into the Confederation. 

The illustrious Archbishop of St. Boniface immedi­

ately started on his work, and, with the formal promise, 

given by the imperial and federal authorities, that the civ­

il and religious rights of these territories would be re­

spected, with the sacred promise that the confessional 

schools and the rights of the minority to denominational 

schools would be maintained and that the usage of the French 

language would be permitted, Archbishop Tache was able to 

pacify the North-West. The population laid down their arms 

and consented to enter into the Confederation. 

5 Rev. A.G. Morice, O.M.I., History of the Catholic 
Church in Western Canada, Toronto, The Musson Book Company, 
1910, Vol. 2, p. 55-

6 La Nouvelle France: Revue des interSts religieux 
du Canada francais, Vol. 4, No. 5, issue of May 1905, 
p. 198-\99; Vol. 9, No. 4, issue of April 1910, p. 162; 
Archbishop Tach6, A Page in the History of the Schools in 
Manitoba During 75 Years, Ln.p.Jt, 1893, P* 7-15; Rev. A.G. 
Morice, O.M.I., Historv~of the catholic Church in Western 
Canada, Vol. 2, p. 1-74; Pom Benoit, Vie de Mgr Tach<§, Mont­
real, Librairie Beauchemin, 1904, Vol. 2, p. 29-83. For 
further development see Appendix 1.* 

UNIVERSITY OF O T T A W A -- SCHOOL OF GRADUATE STUDIES 



UNIVERSITE D'OTTAWA - ECOLE DES GRADUES 

FEDERAL LEGAL DEVELOPMENT 10 

The cause of education has always been regarded as 

of major importance by the Church in the west. In this its 

representatives had been greatly aided by the civil govern­

ment of the country. Beginning in I8l8, Lord Selkirk him­

self indirectly contributed to confessional schools. 

The Hudson Bay Company followed in the footsteps of 

Lord Selkirk, aiding the Catholic schools as well as those 

under Protestant auspices. This aid was given through 

grants of land, free passage of school teachers on their 

boats and monetary subsidies. For more than fifty years all 

'• 7 

schools of the colony were confessional. 

In 1875, the Bill entitled "An Act to Amend and Con­

solidate the Laws Respecting the North-West Territories" was 
8 introduced by the Hon. Mr. Alexander MacKenzie. This bill 

did not include a clause concerning education. The Hon. Mr. 

Edward Blake, discussing the absence of a clause on educa­

tion, stated: 

He [i.e. Mr. Blake] regarded it as essential un­
der the circumstances of the country, and in view of 
the deliberation during the last few days that a 
general principle should be laid down in the Bill 
with respect to public instruction. He did believe 
that we ought not to introduce into that territory 

7 R.P. A.-G. Morice, O.M.I., Histoire de l'Eglise 
Catholique dans lT0uest Canadien, du Lac Superieur au Paci-
fique (1659-1915)< St-Boniface, Chez l'Auteur, 1921-1923, 
Vol. 3, p. 174-175. 

8 Bill No. 93, in Canada,> Bills of the House of 
Commons, 1875, 2nd Session, 3 r d Parliament. 

UNIVERSITY OF O T T A W A - SCHOOL OF GRADUATE STUDIES 



UNIVERSITE D'OTTAWA - ECOLE DES GRADUES 

FEDERAL LEGAL DEVELOPMENT 11 

the heart burnings and difficulties with which cer­
tain other portions of this Dominion and other coun­
tries had been afflicted.9 

After a considerable amount of ,discussion and debate 

the following School clause was introduced: 

When, and so soon as any system of taxation 
shall be adopted in any district or portion of the 
North-West Territories, the Lieutenant-Governor, by 
and with the consent of the Council or Assembly, as 
the case may be, shall pass all necessary ordinances 
in respect to education; but it shall therein be al­
ways provided, that a mat1 ority of the ratepayers of 
any district or portion of the North-West Territo­
ries, or any lesser portion or sub-division thereof, 
by whatever name the same may be known, may estab­
lish such schools therein as they may think fit, and 
make the necessary assessment and collection of 
rates therefor; and further, that the minority of 
the rate-payers therein, whether Protestant or Roman 
Catholic, may establish separate schools therein, 
and that, in such latter case, the rate-payers es­
tablishing such Protestant or Roman Catholic sepa­
rate schools shall be liable only to assessment of 
such rates as they may impose upon themselves in re­
spect thereof.10 

When Sir Wilfred Laurier was discussing the system 

of Separate Schools in 1905, he stated: 

In 1875 Mr. MacKenzie introduced an Act for the 
government of the1 North-West Territories, and in 
this Act the parliament of Canada, which, at that 
time, had among its members, some of the ablest men 
who„ ever sat in a Canadian parliament — Sir John 
MacDonald, Mr. MacKenzie, Mr. Blake, Sir Charles 
Tupper and a score of others — unanimously, delib- * 
erately and with their eyes open, introduced into 

9 The Hon. Mr. Blake, in Canada, Debates of the 
House of Commons, [March 12] 1875, P- 658-659. 

10 "An Act to Amend and Consolidate the Laws Re­
specting the North=West Territories", 1875, in Statutes of 
Canada, 38 Vict., c. 49, s. 11. 
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the North-West Territories the system of separate 
schools. And not only that, but the parliament of 
Canada, four times successively — in 1880, in 1885, 
in 1886 and in 1898 — deliberately and with their 
eyes open, ratified the system of separate schools 
in the Territories.13-

Although the House of Commons voted this law without amend­

ment and even without discussion, it met with opposition in 

the Senate. Sir Wilfred Laurier also quoted the opposition 

of Mr. George Brown: 

Do not introduce separate schools into it [North-
West Territories], do not introduce that burning 
question into it, but the moment you have introduced 
separate schools you have solved the question for­
ever, it is part of the union and the minority will 
have its right to such schools. 12 • 

Nevertheless, this law was passed. 

This legislation of I875 gave to the Council of the 

North-West Territories the right to issue ordinances in mat­

ter of education, however, with the express condition that 

it would always be decreed that in any school, district the 

majority of this district could establish there the schools 

that it thought fit; and in addition, the minority, whether 

Protestant or Catholic, could establish separate schools. 

To understand well this text of the law it is neces­

sary to know that the North-West Territories, although under 

the absolute jurisdiction of the federal power, was 

11 Quoted by Sir Wilfred Laurier, in Canada, Debates 
of the House of Commons. 1905, Vol. 1, col. 1452. 

12 Ibid., col. 1456. 
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immediately administrated, first by a council presided over 

by a Lieutenant-Governor named by the Ottawa government, and 

subsequently by a Legislative Assembly, the limited1powers 

of which, were exercised under the control of the federal 

authority. 

This council or this assembly had the power of is­

suing ordinances having the force of law, however, when it 

was a question of public instruction, these ordinances, in 

order to have a legal value, had to decree that the majority 

of the taxpayers of any school district would be able to es­

tablish the schools that it thought fit, and that the minor-

ity, whether Protestant or Catholic, would equally be able 

to have their separate schools. 

This obligation of the council or assembly towards 

the majority and minority was the "sine qua non" condition 

of the existence of all ordinances concerning education, and 

an ordinance which would neglect or would refuse to submit 

itself to such an obligation was null ipso facto, because it 

was ultra vires. 

In order to bring this bbligation into effect the 

following ordinance was passed: 

And provided that a copy of every such ordinance 
made by the Lieutenant-Governor and Council shall be 
mailed for transmission to the Governor-General 
within ten days after its passing, and may be disal­
lowed by him at any time within two years after its 
passing; provided also, that all such orders in 
Council and all ordinances so to be made as 

UNIVERSITY OF O T T A W A - SCHOOL OF GRADUATE STUDIES 
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aforesaid, shall be laid before both Houses of Par­
liament as soon as conveniently may be after the 
making and enactment thereof respectively.13 

In 1877 no change was made in the School clause. 

Reference was made to the languages to be used in the Coun­

cil and the Courts. This was in complete harmony with past 

agreements and promises. 

Either the English or French language may be 
used by any person in the debates of the said Coun­
cil, and in the proceedings before the Courts, and 
both those languages shall be used in the records 
and journals of the said Council, and the ordinances 
of the said Council shall be printed in both those 
languages. I** 

A further determination concerning the powers of the 

Lieutenant-Governor in Council was made in 1886: 

The Lieutenant-Governor shall have such powers 
to make ordinances for the government of the North-
West Territories as the Governor in Council, from 
time to time, confers upon him; but such powers 
shall not, at any time, be in excess of those con­
ferred by the ninety-second and ninety-third section 
of "The British North America Act, 18O7,"15 upon the 
Legislatures of the several Provinces of Canada. 

2. No such, ordinance shall be ,so made which is 
inconsistent with or alters or repeals any provision 
of any Act of the Parliament of Canada in force in 
the Territories. 43 V., 9. 25, s. 9; — 48-49 V., 
c. 51, s. l.lb ^ 

13 "An Act to Amend and Consolidate the Laws Re­
specting the North-West Territories", 1875, in Statutes of 
Canada, 38 Vict., c. 49, s. 7 (8). 

14 Statutes of Canada, 40 Vict., c. 7, s. 11. 

15 See Appendix 2 for pertinent texts of the B.N.A. 
Act, I867. 

16 Revised Statutes of Canada, [Vol. l], 49 Vict., 
c. 50, s. 13 (1J and (2H 
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The right to separate schools and to the use of both 

languages was affirmed. ' 

In 1889, after the excessive agitation and encour-
18 agement by Dalton McCarthy , and since the Catholic group 

was greatly outnumbered by the majority, the legislature of 

the West demanded the repeal of the law of I875 by the fed­

eral government. The appeal read as follows: 

The petition of the Legislative Assembly of the 
North-West Territories in Session assembled, humbly 
sheweth:-

That whereas by Section one hundred and ten of 
"The North-West Territories Act" it is enacted that 
"Either the English or the French language may be 
used by any person in the debates of the Legislative 
Assembly of the Territories and in the proceedings 
before the Courts; and both these languages shall be 
used in the records and journals of the Assembly, 
and all Ordinances made under this Act shall be 
printed in both these languages." ' 

And whereas this Assembly is of the opinion that 
the sentiment of the people of the North-West Terri­
tories is against the continuance of the section re­
cited, on the grounds that the needs of the Territo­
ries do not demand the official recognition of a du­
al language in the North-West or the expenditure ne­
cessitated by the same. 

And whereas this Assembly is also of the opinion 
that sound public policy demands the discontinuance 
of two official languages in the North-West; 

Wherefore your petitioners humbly pray: 
That your Honorable House may be pleased to pass 

an Act repealing said section one hundred and ten of 
said Act. 

And as in duty bound your petitioners will ever 
pray.19 

17 Revised Statutes of Canada, [Vol. l], 49 Vict., 
c. 50, s. 14 (1) and s. 110. 

18 See Appendix 3 for material on Dalton McCarthy. 

19 Quoted by Dalton McCarthy, in Canada, Debates of 
the House of Commons, I89O, p. 51» , 
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This petition was read in the House of Commons by 

Mr. McCarthy. The appeal was refused by the House. 

During the session of I89O McCarthy again rose 

against the use of the French language when he introduced 

Bill No. 10: 

Whereas it is expedient in the interest of the 
national comity of the Dominion that there should be 
community of language among the people of Canada, 
and that the enactment in "The North-West Territo-
ries Act" allowing the use of the French language 
should be expunged therefrom: Therefor Her Majesty, 
by and with the advice and consent of the Senate and 
House of Commons of Canada, enacts as follows:-

1. Section one hundred and ten of the Act of the 
Revised Statutes of Canada, intituled "An Act re­
specting the North-West Territories," is hereby re­
pealed.^ 

It is not difficult to understand the firm opposi­

tion that he met from the French Canadians. Amendments and 

amendments to the proposed amendments were suggested. It 

was finally an amendment by Sir John Thompson that succeeded. 

The pertinent part of this amendment is as follows: 

That:, at the same time, this House deems it ex­
pedient and proper and not inconsistent with those 
covenants that the Legislative Assembly of the North-
West Territories should receive from the Parliament 
of Canada power to regulate, after the next general 
election of the Assembly, the proceedings of the As­
sembly and the manner of recording and publishing 
such proceedings,. [...].21 

20 Bill No. 10, in Canada, Bills of the House of 
Commons, I89O, 4 t n Session, 6'tn Parliament. 

21 Sir John Thompson, in Canada, Journals of the 
House of Commons, 1890, p. 106. 

UNIVERSITY OF OTTAWA - SCHOOL OF GRADUATE STUDIES 



UNIVERSITE D ' f f l T A W A - ECOLE DES GRADUES 

FEDERAL LEGAL DEVELOPMENT . 17 

McCarthy naturally established himself, in the Com­

mons Chamber, as the champion of the adversaries of the mi­

nority in the West. At the session of 1891, he presented 

the desires of the majority of the Assembly of the Territo­

ries. 

1. Sections fourteen and one hundred and ten of 
"The North-West Territories Act," chapter fifty of 
the Revised Statutes, are hereby repealed.22 

2. The Legislative Assembly for the North-West 
Territories may exclusively make laws in relation to 
education in and for the said Territories.23 

Not only did he wish to have the use of the French language 

abolished, but he also directly stated his opposition to the 

system of denominational schools. His bill did not receive 

support. 

The spirit of McCarthy had now spread to other mem­

bers. On July 6tn
j 1891, another bill, No. 126, was pre­

sented by the Hon. Mr. Edgar Dewdney. Although he did not 

state opposition to the system of denominational schools, 

yet his bill did not affirm as strongly the right to these 

22 See Appendix 4 for sections fourteen (14) and 
one hundred and ten (110). 

23 Bill No. 33, in Canada, Bills of the House of 
Commons, 1891, 1st Session, 7*h Parliament. 
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schools as the legislation of 1386. ̂  His bill, however, 

did permit the abolition of the French language as an offi­

cial language in the West. * 

Section one hundred and ten of the Act is hereby 
repealed and the following substituted therefor:-

"110. Either the English or the French language 
may be used by any person in the debates 6f the Leg­
islative Assembly of the Territories and in the pro­
ceedings before the courts; arid both those languages 
shall be used in the records and journals of such 
Assembly; and all ordinances made under this Act 
shall be printed in both those languages; Provided, 
however, that after the next general election of the 
Legislative Assembly, such Assembly may, by ordi­
nance or1 otherwise, regulate its proceedings, and 
the manner of recording and publishing the same; and 
the regulations so made shall be embodied in a proc­
lamation which shall be forthwith made and published 
by the Lieutenant-Governor in conformity with the 
law, and thereafter shall have full force and ef­
fect. "26 

24 Section 6 (2) of Statutes of Canada, 54-55 Vict., 
c. 22 reads as follows: 

"Section thirteen of the Act (i.e. R.S.C., c. 50, 
s. 13) is hereby repealed, and the following is substituted 
therefor:-

"[...] 
"2. Nothing in this section contained gives, or 

shall be construed to give to the Legislative Assembly any 
greater powers with respect to the subjects therein mention 
than are given to Provincial Legislatures under the provi­
sions of section ninety-two of 'The British North America 
Act, 1867', with respect to the similar objects therein men­
tioned." 

Section 13 (1) that is referred to, in addition to 
section ninety-two also contained section ninety-three, that 
which protected the right to separate schools; cf. note No. 
16. 

25 See Appendix 5 for opposition against this Bill. 

26 Statutes of Canada, 54-55 Vict., c. 22, s. 18. 

UNIVERSITY OF O T T A W A - SCHOOL OF GRADUATE STUDIES 



UNIVERSITE D'OTTAWA - ECOLE DES GRADUES 

FEDERAL LEGAL DEVELOPMENT 19 

Such was the atmosphere in the federal House towards 

the end of the period being studied. Bill No. 126 had been 

passed, permitting the abolishment of the use of the French 

language in the debates of the Legislative Assembly of the 

Territories and in the proceedings before the courts. A 

bill had been proposed that would permit the Legislative As­

sembly for the North-West Territories to exclusively make 

laws in relation to education. This bill, without any doubt, 

would lead to their abolition. 
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CHAPTER II 

TERRITORIAL LEGAL DEVELOPMENT 

Before considering the legislative changes in the 

North-West Territories it would be most fruitful to consider 

briefly the political environment in which these changes oc­

curred. Then a precise study will be made on the various 

legislative changes that had the greatest effect for Catho­

lic and Protestant separate school supporters. This will 

include the development of the Board of Education, separate 

schools, trustees, and conduct of schools. Finally, a short 

synopsis of the actions that brought about these changes 

will be considered. 

1. General Political Environment 

After these territories had been taken over by Cana­

da in 1870, they were governed from 1871 to 1875 by a coun­

cil of twelve men presided over by the Lieutenant-Governor 

of Manitoba.1 He exercised an autocracy limited at first by 

directions from the Secretary of State for the province, 

and, after I873, from the Minister of the Interior. ' A North-

West Council, formed fbr' the most part, of residents of Man-

itoba, was appointed by the Dominion Government to assist in 

1 Statutes of Canada, 33 Vict., c. 4, s. 35 
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the administration of the territories. In 1875 provision 

was made for a resident Lieutenant-Governor and for a Coun­

cil, nominative at first, to become, as soon as the settle-

ment of the territories warranted, partly elective. In 

1881 the first elected member representing a district was 

admitted to the Council,^ and with the growth of population 

the increasing number of elected members rendered possible 

the transition to a Legislative Assembly. 

On the institution of the Legislative Assembly in 

1888, the Lieutenant-Governor, who had himself presided over 

the North-West Council, gave place to a speaker chosen by 

the members of the Assembly from their own number. The 

Lieutenant-Governor chose four elected members to act as an 

Advisory_Council on matters of finance.^" However, the 

struggle on the part of the Assembly to secure control in 

all financial matters developed into a struggle to make the \ 

Advisory Council responsible to the Assembly rather than to 

the Lieutenant-Governor. It ended in the replacement of the 

Advisory Council by an Executive Committee of four members 

chosen by the Lieutenant-Governor. A further step was 

2 Statutes of Canada, 38 Vict., c. 49, s. 2. 

3 Journals of the Council of the North-West Terri­
tories , 1881, p. 4. 

4 Journals of the Legislative Assembly of the 
North-West Territories, 1888, p. 12-13. 

5 Ibid., ̂ 89^-92, p. 39-
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taken when the Executive Committee was appointed on the 

floor of the house. 

This striving of the Legislative Assembly for eco­

nomic independence is only an example of the spirit of inde­

pendence that permeated the assembly hall. The scope of the 

powers vested in the Lieutenant-Governor, with the duty of 

establishing the government in accordance with federal pro­

visions, operated to the security and good government of the 

territories. But this very power gave the Lieutenant-Gov­

ernor the appearance of an autocrat, and led to the unfortu­

nate result that men imbued with political ideas formed in 

the eastern provinces, where the struggle for self-govern­

ment had been fought out before they were born, were thrown 

into a position of antagonism towards him. These men de­

sired to be independent of federal dictates and this desire 

orientated all of their activities and as a result, educa­

tional safeguards that had been provided by the Federal Gov­

ernment, in order to insure the rights of the minorities, 

were regarded as restrictions on the territorial independ­

ence. 

6 Journals of the Legislative Assembly of the 
North-West Territories, 1892, p. 25-26. ' 

i 
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2. Board of Education... Council of Public Instruction 

In I884 the first ordinances of the North-West Ter­

ritories concerning education were legislated. 

The Lieutenant-Governor-in-Council, sitting as 
an Executive Council, may appoint, to form and con­
stitute the Board of Education for the North-West 
Territories, a cerfiain number of persons, not ex­
ceeding twelve, six of whom shall be Protestants and 
six Roman Catholics.' 

It shall be the duty of the Board:- [s. 3] 
(1) To make from time to time such regula­

tions as they may think fit for the general organi­
zation ofythe schools; [s. 3 (1)] 

(2) To make regulations for the registering 
and reporting of daily attendance at all the schools'' 
in the North-West Territories, subject to the ap­
proval of the Lieutenant-Governor-in-Council; [s. 3 
(2)] 

(3) To make regulations for the calling of 
meetings' from time to time and prescribe the notices 
thereof to be given to members, [s. 3 (3)] 

The Board of Education shall resolve itself into 
two sections, the one consisting of the Protestant 
and the other of the Roman Catholic members thereof; 
and it shall be the duty of each section: [s. 5] 

(1) To have under its control and management 
the schools of the section and to make from time to 
time, such regulations as maly be deemed fit for 
their general government and discipline and the car­
rying out of the provisions of this Ordinance; [s. 5 

(2) To arrange for the proper examination, 
grading and licensing of its teachers, the recogni­
tion of certificates obtained elsewhere, and for the 

7 Ordinances of the North-West Territories, I884, 
No. 5, s. 1~ The following quotations of this Ordinance 
will be briefly indicated in the text itself. This will be 
done for the following ordinances also. Thus the following 
quotation "[s. 3]" means section 3 and the following quota­
tion "[s. 3 (1)]" refers to subsection 1 of section 3. 
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withdrawing of the license upon sufficient cause; 
[s. 5 (2)] * 

(3) To select all the books, maps and globes 
to be used in the schools under its control and to 
approve of the plans for the construction of school 
houses; Provided, however that, in the case of books 
having reference to religion and morale, such selec­
tion by the Catholic section of the Board shall be 
subject to the approval of the competent religious 
authorities; and Ls. 5 (3)] 

(4) To appoint inspectors who shall hold of­
fice during the pleasure of the section appointing 
them. [s. 5 (4)] 

It is also worthy of note that the same committee 

which proposed the final draft of the Bill on Education also 

recommended that the Lieutenant-Governor telegraph Ottawa 

requesting that Section 93 of the British North America Act 

be put into force in the Territories as provided by Section 9 

of the North-West Territories Act of 1880. 

This first school ordinance was inoperative, due to 

the fact that the Territorial Council did not have the power 

to tax areas not formed into electoral districts prevented 

the putting into effect of those clauses giving aid to 

schools. An electoral district was erected when an area of 

one thousand square miles contained one thousand adult in­

habitants, exclusive of aliens and unenfranchised Indians. 

It can be readily observed that in the early pioneer period 

this population limit was excessive and it would be with 

great difficulty that educational facilities could be 

8 Journals of the Council of the North-West Terri­
tories , 1884, p. 13, 91- * 
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provided before electoral districts were formed. This dif­

ficulty was removed when the School Ordinance was amended in 

1885, permitting a school district to be carved out of any 

district. 

The Board of Education was now composed of five mem­

bers, two Roman Catholics, two Protestants, and the Lieuten­

ant-Governor as chairman. 

It is now the duty of the Board as a whole: 

(1) To appoint Inspectors, who shall hold office 
during the pleasure of the Board, and to remunerate 
them for their services; [s. 5 (2)] 

(2) To appoint a Board or Boards of Examiners 
for the examination of teachers, whose qualifications 
shall from time to time be prescribed by the Board 
of Education; [s. 5 (3)] 

(3) To arrange for the proper examination, grad­
ing, and licensing of teachers, and the granting of 
certificates; [...]; [s. 5 (5) J 

(4) To determine all Appeals from the decisions 
of Inspectors of Schools, and to make such orders 
thereupon as may be required, [s. 5 (10)] 

The Board of Education as resolved into two sections 

retained the power: 

(1) To have under its control and management the 
schools of its section and to make from time to time 
such regulations as may be deemed fit "for their gen­
eral government, and discipline, and the carrying 
out of the provisions of this Ordinance; [s. 6 (l)] 
V (2) To cancel the certificate of a teacher upon 
sufficient cause; [s. 6 (2)] * 

(3) To select, adopt, and prescribe a uniform 
series of text books, to be used in the schools of 
the section, [s. 6 (3)] 

9 Ordinances of the North-West Territories, I885, 
No. 3, s. 1. 
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Already we are able to see the shift of power from 

the Board of Education as separated into two sections to the 

Board of Education as a whole. 

In the following year, 1886, we see a strange hap­

pening, that of the return of rights to the two sections as 

separated. 

It is the duty of the Board as a whole: 

(1) To make, from time to time, such regulations 
as they may think fit for the general organization 
of schools; [s. 1 (5) 4] 

(2) To make regulations for the registering and 
reporting of the daily attendance at all schools; 
[s. 1 (5) 5] 

(3) To determine all appeals from the decisions 
of inspectors of schools, and to make such orders 
thereupon as may be required, [s. 1 (5) 7] 

The amendments of 1886 recognized the existence of 

school districts that were not designated as either Protes­

tant or Roman Catholic, and placed control of schools in 

such districts, in the hands of the Board of Education as a 

whole.1:L 

However, in addition to the powers that the Roman 

Catholic and the Protestant sections of the Board held in 

I885, they now again had the duty: 

(1) To appoint inspectors, who shall hold office 
during the pleasure of the section; [s." 1 (6) 4] 

10 Ordinances of the North-West Territories, 1886, 
No. 10. 

11 Ibid., s. 1 (5) 10-14. 
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(2) To appoint a board of examiners, for the ex­
amination of teachers whose qualifications shall 
from time to time, be prescribed by the section; 
[s. 1 (6) 5] 

(3) To arrange for the proper examination, grad­
ing and licensing of teachers, and the granting of 
certificates [...]. Cs. 1 (6) 6] 

In 1887 the school Maws were again amended and re-

vised. » The principle of equal representation of Catholics 

and Protestants, which had until then prevailed in the con­

stitution of the Board of Education, was abandoned. No im­

mediate change resulted but it was the beginning of loss of 

control for the Catholics and Protestants over their schools. 

The Lieutenant-Governor in Executive"" Council may 
appoint and constitute a Board of Education for the 
North-West Territories, composed of eight members, 
to hold office for two years and until their succes­
sors are appointed, five of whom shall be Protes­
tants, and three shall be Roman Catholics, [s. l] 

•At the first meeting of the Board, after the 
passing of the Ordinance, the Board shall appoint 
one of their number as Chairman, who may vote with 
the other members of the Board on all questions, and 
any question, on which there is an equality of 
votes, shall be deemed to be negative, [s. 6] 

In addition to the duties of the Board as a whole 

which they possessed in 1886, they now had the duty: 

(1) To provide for an uniform system of inspec­
tion of all Schools and the payment of Inspectors, 
and to make, from time to time, such regulations as 
may be deemed necessary with respect to the duties 
of Inspectors; [s. 7 (5)3' 

12 Ordinances of the North-West Territories, I887, 
No. 2. 
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(2) To arrange for the proper examination, grad­
ing and licensing of Teachers and the granting of 
certificates [...]. [s. 7 (6)] 

The Board of Education as resolved into the two sec­

tions also had the duty of appointing Inspectors, who were 

to hold office during the pleasure of the section appointing 

them. ̂  -They had again lost the duty of examining, grading 

and licensing of Teachers, and the granting of certificates. 

However, this was now done by a general Board of Education, 

one half of which Board of Examiners was to be nominated by 

each section of the Board. ̂  Each section still had the 

power to cancel the certificate of a teacher upon sufficient 

cause. * 

A further determination concerning the examinations 

of teachers stated that each section of the Board shall have 

the selection of text books for the examination of teachers 
r 

in history and science, and it shall have the power to pre­

scribe any additional subjects of examinations for the 

teachers of schools of its sections, and in all examinations 

on such subjects, the examiners of each subject shall re­

spectively have exclusive jurisdiction. 

13 Ordinances of the North-West Territories, 1887, 
No. 2, s. 8 TTT 

14 Ibid., s. 9-

15 Ibid., s. 8 (4). 

16 Ibid., s. 10. 
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In 1891, when the "reforming spirit" was again in 

the ascendant, the Lieutenant-Governor-in-Council became re­

sponsible for the appointment of the Inspectors and the li­

censing of teachers.1' This was but the prelude of a great 

change. 

The Lieutenant-Governor-in-Council may appoint 
inspectors of schools in the Territories, and fix 
their salaries and travelling allowances, and such 
inspectors shall severally hold office during pleas­
ure, and in addition to the duties imposed upon them 
under subsection 5 of Section 10 of the said Ordi­
nance^ j shall perform such other duties as may be 
imposed upon them from time to time by the Lieuten­
ant-Governor-in-Council. [s. 5] 

Section 12 of the said Ordinance1^ is hereby re­
pealed and the following substituted in lieu thereof: 
"There shall be a general Board of Examiners for 
teachers' certificates, who shall be appointed, and 
whose remuneration shall be fixed by the Lieutenant-
Governor-in-Council." [s. 6] 

In 1892 the most embracing and decisive changes were 

made. This Ordinance established a Council of Public 

17 Ordinances of the North-West Territories, 1891-
92, No.- 28. ~ 

18 The Revised Ordinances of the North-West Terri­
tories, c. 59, s. 10 (5) reads as follows: "to provide for 
an uniform system of inspection of all Schools, and to make, 
from time to time, such regulations as may be deemed neces­
sary with respect to the duties of Inspector". 

19 Ibid., s. 12 reads as follows: "There shall be a 
general Board of Examiners for Teachers' certificates, whose 
number shall be fixed by the Board of Education, and whose 
remuneration shall be the same as that of Members of the 
Board of Education, one half of which Board of Examiners 
shall be nominated by each section of the Board." 

20 These changes will be discussed fully in the 
following chapter. Exact references are given with the 
texts. 
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Instruction, consisting of the members of the Executive Com­

mittee and four persons, two Protestants and two Roman Cath­

olics, appointed by the Lieutenant-Governor in Council, the 
21 

appointed members having no vote. A The Council of Public 

Instruction replaced the old Board of Education, and was not 

divided into a Protestant and a Catholic section. The Coun­

cil as a whole was given authority to examine, certify, 

classify, train, and license teachers, to select the text­

books and $0 inspect schools. Religious instruction in any 

school was prohibited until one-half hour previous to the 

closing of the school in the afternoon. The common provi­

sions about the formation of separate schools by the minority 

of ratepayers were reproduced, but it is apparent that con­

trol over the schools had now been transferred from the de­

nominations to the government. 

It is needless to add that these ordinances were in 

striking contrast with the law of I875, taking from the ma­

jority in a district the right to establish schools such as 

they deemed fit and destroying the distinctive character of 

separate schools. It was principally against these 

21 The loss of vote was of extreme importance. In 
reality the Catholics would no longer have any real power 
over school legislation. The Protestant majority voted for 
Protestant members and these were chosen to be members of 
the Executive Committee. These, and these alone, constitut­
ed the legislative authority in the Council of Public In­
struction. 
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ordinances that the supporters of separate schools object-

j 22 ed. 

The principal sections of the legislation x>f 1892 

read as follows: 

There, may be established, subject to the provi­
sions of this Ordinance and to the Regulations of 
the Council of Public Instruction, the following 
classes of Schools, namely:- [s. 4] 

(1) PUBLIC SCHOOLS, for pupils between five and 
twenty years of age, in which instruction shall be 
given in the elements of an English and commercial 
education, [s. 4 (a)] 

(2) SEPARATE SCHOOLS, for pupils between five 
and twenty years of age, in which instruction shall 
be given in the elements of an English and commer­
cial education, [s. 4 (b)] 

(3) UNION SCHOOLS, for such pupils as pass the 
prescribed entrance examination, in which instruc­
tion may be given in the higher branches of mathe­
matics, and the Greek, Latin, French and German lan­
guages, [s. 4 (c)] 

(4) NORMAL.SCHOOLS, for the training of candi­
dates for first, second and third class teachers' 
certificates, [s. 4 (f)] 

(5) TEACHERS"INSTITUTES, for the reading of pa­
pers and the general discussion of educational top­
ics, [s. 4 (g)] ~ 

The members of the Executive Committee, and four 
persons, two of whom shall be Protestants and two 
Roman Catholics, appointed by the Lieutenant-Gover­
nor-in-Council, shall constitute a Council of Public 
Instruct!on,23 and one of the said Executive C&mmit-
tee, to be nominated by the Lieutenant-Gbvernor-in-
Council, shall be Chairman of the said Council of 
Public Instruction. The appointed members shall 
have no vote, and shall receive such remuneration as 
the Lieutenant-Governor-in-Council shall provide, 
[s. 5] 

22 Ordinances of the North-West Territories, I892, 
No. 22. 

23 The Council of Public Instruction has replaced 
the Board of Education. 
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*. 

It shall be lawful for the Lieutenant-Governor-
in-Gouncil to appoint a Superintendent of Education 
for the territories, who shall also be Secretary of 
the Council of Public Instruction, [s. 6] 

It shall be lawful for the Council of Public In­
struction from time to time: 

(1) To appoint ~bwo or more Examiners at such re­
muneration as shall be thought proper, and who shall 
constitute a Board of Examiners to examine teachers 
and grant certificates of qualification, [s. 7 (a)] 

(2) To make and establish rules and regulations 
for the conduct of Schools and Institutes, and to 
prescribe the duties of teachers and their classifi­
cation, [s. 7 (b)] 

(3) To determine the subjects and percentages 
required for all classes and grades of certificates 
of teachers as well as to make and prescribe rules 
for the guidance of candidates for certificates of 
qualification as teachers, [s. 7 (c)] 

(4) To select, adopt and prescribe the text-
' books to be used in the Public and Separate Schools 
in the Territories; [s. 7 (d)] 

(5) To arrange for the proper training, examina­
tion, grading and licensing of teachers, and the 
granting of certificates [...]. [s. 7 (e)] 

(6) To determine all cases of appeal, disputes 
and complaints, arising from decisions of Trustees 
or Inspectors, and to make such orders thereupon as 
may be required, [s. 7 (f)] 

(7) To make any provisions, not inconsistent 
with this Ordinance, that may be necessary to meet 
exigencies occuring under its operations, [s. 7 (g)] 

(8) To make and establish rules and regulations 
for the guidance of Inspectors, [s. 7 (h)] 

Under the authority of the Council of Public In­
struction, it shall be the duty of the Superintend­
ent: 

(1) To see that text-books, adopted by the Coun­
cil of Public Instruction, are used in all the 
Schools of the Territories, [s. 9 (a)3 

(2) To see that the established rules and regu­
lations for the conduct of all Schools are carried 
out. [s. 9 (b)] 

(3) To see that all Schools are managed and con­
ducted according to Law.* [s. 9 (d)] 

(4) To suspend, for cause, the certificate of 
qualification of any teacher until the Council of 
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Public Instruction shall confirm or disallow his ac­
tion in suspending such teacher after investigation. 
The cancellation or suspension of any teacher's cer­
tificate, when sq confirmed by the Council of Public 
Instruction, shall release the School Trustees of 
the District, in which such teacher may be employed, 
from any obligation to employ him as teacher, [s. 9 
(e)] 

3. Separate Schools 

In this section it will be seen that the principle 

of establishing separate schools has not been tempered with. 

It is in the application of this principle, discussed mainly 

in the other sections, that the difficulties have arisen. 

In 1884 provision was made for separate schools: 

In accordance with the provisions of section ten 
of "The North-West Territories Act, 1880"25, provid­
ing for the establishment of separate schools, it 
shall be lawful for any number of property holders 
resident within the limits of any public school dis­
trict or within two or more adjoining school dis­
tricts or some of whom are within the limits of an 
organized school district and others on adjacent land 
not included within""such limits, to be erected into 
a Separate School District by proclamation of the 
Lieutenant-Governor with the same rights, powers, 
privileges, liabilities and method of government -
throughout as hereinbefore provided in the case of > 
public school districts, [s. 25] 1 

Such separate school district shall be erected 
on petition of all those desiring to have their land 
set aside as a separate school district, [s. 26] 

24 Ordinances of the North-West Territories, 1884, 
No. 5. ~^ 

25 Section 10 of 1880 repeats s. 11 of I875. Cf. 
note No. 7 of Chapter I. 
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Any land and personal property thereon set apart 
as a separate school district, shall be assessable 
by the public school district, within whose organ­
ized limits it is situated for the purpose of paying 
off any debenture indebtedness that may have been 
incurred, during the time that such land was includ­
ed as the part of such public school district, in 
the same manner and time and at the same rates as 
the remaining portion of such public school district 
may be assessed to pay off such, indebtedness, but 
for no other purpose whatever, [s. 31] 

Upon the election of the first board of school 
trustees of any separate school district they shall 
make a demand upon the trustees of the public school 
district or districts within whose limits such sepa­
rate school district or any portion thereof was orig­
inally situated, for a sum of money equal to the 
equitable share of the ratepayers of such separate 
school district in any land, building or other prop­
erty, whether real or personal, held by such school 
district, such share to be computed in proportion to 
the amounts from time to time paid into the funds of 
such public school district on account of the real 
and personal property included within the limits of 
such separate school district, [s. 32] 

In 1886 a precision is given concerning those capa­

ble of being erected into a separate school district, i.e., 

"a number of the ratepayers, whether Protestant or Roman 

Catholic, the same being a minority of the ratepayers resi­

dent within the limits of an organized school district to 

establish a separate school district therein" . From now 

on the school district of the majority, whether Catholic or 

Protestant, was the Public School district and thus regu­

lated by the rules pertaining to the Public School districts 

26 Ordinances of the North-West Territories-, 1886, 
No. 10, s. 12. 
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and not by the rules of Catholic or Protestant separate 

school districts. ' 

These changes were significant at this period. The 

right to petition for the erection of a separate school dis­

trict was limited to the minority, and this minority had to 

be resident within the limits of an organized school dis­

trict. In many cases this was fatal to the interests of the 

minority. It frequently happened that the minority, resid-

ing in the limits of a public school district, was not nu­

merous enough to form a separate district; but that end 

could have been attained, if they could as before, join 

their fellow minorities residing immediately outside of the 

limits. 

It appears that the concessions given to the sec-, 

tions of the Board of Education were given to smooth over 

the ifounds encountered in the section on Separate Schools. 

The Revised Ordinances of the North-West Territories, 

1888, gave several precisions: 

27 It is important to note that public schools and 
separate schools were not the same in meaning as in the 
province of Ontario where public schools pertained to the 
governmental schools and separate schools to those of the 
dissidents, although in many places the dissidents were the 
majority. In the North-West Territories the public school 
district was that of the majority in this school district, 
not of that in the province as a whole. 

28 The Revised Ordinances of the North-West Terri­
tories, 1888, c. 59. 
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The persons qualified to vote for or̂  against a 
petition for the erection of a Separate School-Dis­
trict, shall be the ratepayers therein being of the 
same religious faith as the petitioners, [s. 40] 

After the establishment of a Separate School 
District under tjhe provisions of this Ordinance, 

v such Separate School District shall possess and ex­
ercise all rights, powers, privileges and be subject 
to the same liabilities and method of government, as 
is herein provided in respect of Public School Dis­
tricts; and all property within such Separate School 
District belonging to or held by ratepayers of the 
religious faith indicated in the name of such dis­
trict, shall be liable only to assessments such as 
they impose upon themselves in respect thereof, 
[s. 41] 

No significant change was made concerning this leg­

islation in 1892.29 

Thus only the minority, whether Catholic or Protes­

tant, was allowed to set up a separate school district. The 

majority was not allowed to do so and had to comply with the 

regulations of the Pubikic School districts. 

4. Trustees 

The importance of this section on trustees lies in 

the fact that the rights of Catholic and Protestant parents 

with regard to the education of their children were delegat-

ed to trustees that they had chosen from the community. The 

powers of the trustees varied from year to year and as 

29 Ordinances of the North-West Territories, 1892, 
No. 22, s. 32-36. 
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rights were denied more and more to Catholics and Protes­

tants, the trustees had fewer powers. 

In 1884 the duties and powers of any board of trus-
30 tees of any school district were determined:•* 

(1) Engage a school teacher or teachers on such 
terras as the board may deem expedient; [s. 75 (1)] 

(2) Select all the books, maps and globes to be 
used in the schools under their control from the list 
of those authorized by the Lieutenant-Governor-in-
Council, provided, however, that in the case of 
books, no other rbooks shall be used by the trustees 
of any Catholic school district than the books se­
lected by the Catholic section of the board of edu­
cation in the Province of Manitoba, [s. 75 (6)] 

According to the Ordinance of 1885, in addition to 

the powers of I884, the trustees were to "inspect the school, 

see that good order isnkept and proper instruction is given 

and dismiss the teacher or any of the pupils for misconduct 
31 or immorality, or the teacher for incapacity"^ . 

The trustees were to "select all the books, maps and 

globes to be used in the schools under their control from 

the list of those authorized by the Board of Education"-' . 

This did not change the situation greatly because the power 

of selecting text-books was invested in the Board of Educa-

tion as resolved into its sections. 

30 Ordinances of the North-West Territories, I884, 
No. 5. 

31 Ibid., 1385, No. 3, s. 61 (4). 

32 Ibid., s. 61 (6). 
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In 1892 the powers of the trustees were similar to 

those of I885, however, they are now to "select all the 

books, maps and globes, to be used in the Schools, under 

their control, from the list of those authorized by the Coun­

cil of Public Instruction"-^. The significance of this or­

dinance is that following this legislation, books were used 

that did not have the approval of the Catholic population^*. 

No longer were the Catholic and Protestant sections permit­

ted to choose their own books. 

5. Conduct of School 

Already in I884 we find ordinances pertaining to the 

hours during which school must be held, when religious in-

structions could be given, the holidays that were to be giv­

en. Later on we find direct ordinances pertaining to the 

language to be used. ' 

The pertinent texts of 1884 are the following:^5 

(1) A form of prayer, adopted by the board of 
trustees, may be used by the teacher at the opening 
of the school each day. [s. 83] 

(2) No religious instruction such as bible read­
ing, or reciting, or reading or reciting prayers or 
asking questions or giving answers from any 

33 Ordinances of the North-West Territories, I892, 
No. 22, s. 50 (8). 

No. 5. 

34 See Appendix 6 for reasons of non-approval. 

35 Ordinances of the North-West Territories, I884, 
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catechism, shall be permitted in any public or sepa­
rate Protestant or Catholic school in the North-West 
Territories, from the opening of such schools at^ 
nine o'clock in the forenoon until the hour of three 
o'clock in the afternoon, after which time any such 
instruction as may be allowed under this Ordinance 
and permitted or desired by the trustees may be giv­
en. Is. 84] 

(3) Any child attending any school whose parent 
or parents or guardian is or are of the religious 
faith different from that expressed in the name of 
such school district, shall have the privilege of 
leaving the school room at the hour of three o'clock 
in the afternoon, or of remaining without taking 
part in any religious instruction that may be given, 
if the parents or guardian so desire, [s. &5^ 

The above legislation (no. 3) has always been main­

tained and has only changed in accidentals. 

'* In I885 the restriction on religious instruction was 

placed on public schools alone. 

No religious Instruction such as bible reading, 
or reciting, or reading or reciting prayers or ask­
ing questions or giving answers from any catechism, 
shall be permitted in any public school in the 
North-West Territories from the opening of such 
school at nine o'clock in the forenoon, until the 
hour of three o'clock in the afternoon, after which 
time any such instruction, permitted or desired by 
the trustees of the district, may be given.36 

The above restriction took on a new meaning in 1886, 

when the school of the majority in a district was to be the 

public school. In effect, the Protestant or Roman Catholic 

majority were restricted whereas if they were the minority 

they would have further privileges. This legislation 

36 Ordinances of the North-West Territories, I885, 
No. 3, s. 78. 
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remained unchanged throughout the period that is being stud­

ied, up to and including 1892. 

In I887 a list of the subjects that were to be 

taught was given. Although no mention is made whether this 

is to be in French or in English, it is stated that English 
v 37 literature must be studied. ' 

Schools were permitted to be opened each morning 

with prayer, with the consent of the trustees, who were to 
38 approve the form of the prayer to be used. 

The legislation of I892 introduced ordinances that 

have affected and will continue to affect the history of the 

west. 

All Schools shall be taught in the English lan­
guage, and instructions may be given in the follow­
ing branches [...];39 

It shall be permissible for the Trustees of any 
School to cause a primary course to be taught in the 
French language.40 

Here, beyond a doubt, the absolute thrust against 

the French language has been made. Also, legislation per­

mitting the saying of a prayer in the public schools at the 

opening of each morning was absent... 

37 Ordinances of the North-West Territories, I887, 
No. 2, s. 83. 

38 Ibid., s. 86 (1). 

39 Ibid., 1892, No. 22, s. 83. 

40 Ibid., s. 83 (1). 

UNIVERSITY OF O T T A W A - SCHOOI OF GRADUATF STUDIES 



UNIVERSITE D'OTTAWA - ECOLE DES GRADUES 

TERRITORIAL LEGAL DEVELOPMENT 41 

6. Legislative Environment 

Now that we have noted the legislative changes that 

took place it is necessary, in order to make an intelligent 
» 

analysis of these changes and the controversy following as a 

result of them, that we consider some of the men and events 

that brought these changes about. 

On September 13, 1883, Mr. Frank Oliver, a member of 

the North-West Council for Edmonton, introduced a Bill pro­

viding for the Organization of Public and Separate School 

Districts in the North-West Territories.^ This bill, which 

gave great honour at the time to its author .because of the 

originality of its conception, after a first and second 

reading, was printed and distributed to the public. This 

same bill, slightly modified, was again submitted on July 7, 

1884, by its author, to the consideration of the Council of 

the North-West. The following day the Hon. Judge Charles 

Rouleau presented another bill on the same subject. The 

special committee to which these two bills were referred, 

made its report a few days later by presenting a third bill, 

which resulted from a fusion of the first two. This last 

bill, after having passed the ordinary formalities, soon 

became the ordinance known under the title of the School 

Ordinance of 1884. 

41 Journals of the Council of the North-West Terri­
tories, 1883, p. 33. 
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Unfortunately, owing to financial reasons, this or-

dinance remained a dead letter. This difficulty was removed 

by the Ordinance of I885. Considering this ordinance the 

Lieutenant-Governor, the Hon. Mr. Edgar Dewdney, stated to 

the Council: 

The School Ordinance, which occupied so much of 
your time during last session, has met with very 
general approval throughout the Territories. On the 
ist January last, there were 48 Protestant and 11 
Roman Catholic Schools established in the Territo­
ries, in all 59 schools. To-day there are 76 Prot­
estant and 14 Roman Catholic, in all 90, showing an 
increase of 31 schools.4-2 

In I889 the struggle against separate schools and 

the French language gained great momentum. On October 28, 

a petition of the Legislative Assembly of the North-West 

Territories was sent to the House of Commons asking for the 

repeal of Section 110 of the North-West Territories Act, 

which guaranteed the right to the use of the French lan­

guage.^ on October 30, Mr. J.F. Betts moved the second 

reading of a bill that proposed a reduction in the number of 

members on the Board of Education and the abolition of the 

sections of the Board. ^ This bill was defeated. 

42 Address of the Lieutenant-Governor to the Coun­
cil, in Journals of the Council of the North-West Territo­
ries, 1885, p. 7. 

43 Journals of the Legislative Assembly of the 
North-West Territories, 1889, p. 18. Also, cf. note No. 14 
of Chapter I. 

44 Journals of the Legislative Assembly of the 
North-West .Territories, 1889, P. 45-46. 
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The Federal Government was considering a few amend­

ments in the North-West Territories Act and asked the Legis­

lative Assembly for suggestions. On motion of Mr. Robert 

Brett 'and seconded by Mr. Hugh Richafcdson, it was resolved 

that an address be sent to the Federal Government, asking 

for the repeal of the ordinance guaranteeing the right to 

separate schools.^ This petition was agreed upon on Novem­

ber 6. Mr. Justice Rouleau, a staunch supporter of French 

Catholics and minority rights, discussed the question very, 

freely on the floor of the Assembly and opposed this pro-

, posal. 

In I89O, a most important event in the neighboring 

province of Manitoba, exercised great influence on the Leg­

islative Assembly. The Provincial Legislature of Manitoba 

passed the Public Schools Act, abolishing the denominational 

school system. All public schools were to be free and non-

sectarian, and no religious exercises were to be allowed,* 

except at the option of the school trustees and according to 

the regulations of an Advisory Board. All ratepayers of 

each municipality were to be indiscriminately taxed for the 

support of the new schools. 

45 Journals of the Legislative Assembly of the 
North-West Territories, 1889, p. 65. 

46 Douglas A. Schmeiser, Civil Liberties in Canada, 
London, Oxford University Press, 1963, p. 160. 
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The way had now been paved for the Legislative As­

sembly. The Protestant majority, greatly outnumbering the 

Catholic population, favoured the public school system and 

the use of the English language. In 1890 Mr. Richardson, 

seconded by Mr. Brett, moved that an address be sent to the 

Federal Government, asking for the repeal of the ordinance 

guaranteeing the right to separate schools.47 This motion 

was not passed. 

In the session of 1891-1892 it was moved by Mr. 

Frederick Haultain and seconded by Mr. Thomas Tweed that the 

proceedings of the Legislative Assembly be recorded and pub­

lished only in English. This was opposed by the, French-

speaking members but they were defeated in their last 

stand.^ 

The Bill to Amend and Consolidate as Amended the Or­

dinances Respecting Schools was introduced in the session of 

1892.4° There was a great amount of opposition by the 

French Catholics of the Assembly. This was to no .avail as 

they were greatly outnumbered. The Assembly did not have 

the power to abolish separate schools as they had abolished 

47 Journals of the Legislative Assembly of the 
North-West Territories, 1890, P. 56-57. 

48 Ibid., 1891-92, p. 110-111/ 

49 I b i d . , 1892, 2 n d Session, p . 13; 3 r d Sess ion , 
p . 13 , 15 , 81-82. 
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the French language, so they accepted the principle of sepa­

rate schools and attacked the foundation upon which it was 

built. 
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RELIGIOUS AND LEGAL OPPOSITION 

The Ordinance of 1892 had now been enacted and it 

took some time for the people to realize its extent and pow-

er. As the minorities became to realize this more and more 

the cry for justice and equality was raised. They were 

caught between two streams. They saw the injustice that w;as 

being inflicted upon them and at the same time they knew 

very well what had happened in Manitoba, where the Privy 

Council had upheld the provincial legislation abolishing 

separate schools. Their cry was met in the following crisp 

reply of Mr. Frederick Haultain, the Chairman of the Council 

of Public Instruction and the Premier of the North-West Ter­

ritories: 

The responsibility for the general management of 
our schools, for the educational policy of the Ter­
ritories, and for the expenditure of the school vote 
is above and beyond any sectarian difference. Ex­
penditure and control are inseparable, and.so long 
as schools continue to receive governmental grants 
they must be subject to governmental control.l 

The only door that was left open to the minority was 

their right to appeal to the Governor General in Council, 

asking for the disallowance of the School Ordinance of 1892. 

1 "The Schools of the North-West, A Constitutional 
Probfliem", in Toronto Globe, Feb. 8, 1905, Regina Despatch, 
quoted by C.C. Lingard, Territorial Government in Canada, 
Toronto, University of Toronto Press, 1946, p. 157. 
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Nineteen appeals were sent from the various leaders and 

champions of minority rights to the Governor General in 

Council. At the same time two letters were received from 

Mr. Haultain, the object of which was to negate the claims 

of the petitioners. The Privy Council considered the claims 

and on February 5, 1894, the Report of the Committee of the 

Honourable Privy Council, approved by His Excellency the 

Governor General, was issued. In general, the claims of Mr. 

Haultain were accepted, and the vague recommendations made 

were of little or no value. The conclusion of the report 

summarized this action: 

The committee of the privy council regret that 
the change made in the ordinances relating to educa­
tion should have been such as to cause, even unwit­
tingly, dissatisfaction and alarm on the part of the 
petitioners, and they advise that communication be 
made to the lieutenant-governor of the North-West 
Territories, urgently requesting that the complaints 
set forth by the petitioners be carefully enquired 
into, and the whole subject be reviewed by the exec­
utive committee and the 'North-West assembly, in or­
der that redress be given by such amending ordinances 
or amending regulations as may be found necessary to 
meet any grievances or any well-founded apprehen­
sions which may be ascertained to exist.3 

What value_ could such a recommendation have when in 

the course of the report it was stated that the law and 

2 Included within these appeals were those of the 
Right Reverend Bishop Grandin (Bishop of St. Albert) , of the 
Archbishop of St. Boniface, and of the separate school dis­
trict of Prince Albert. (Canada, Sessional Papers, 40c, 
Vol. 27, No. 17, 1894, p. 1-11, 1ST) 

3 Canada, Sessional Papers, 40c, Vol. 27, No. 17, 
1894, p. 27-
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regulations concerning education in the Territories did not 

differ materially, before and after the Ordinance of 1892, 

and that in consequence the disallowal would leave remaining 

the complaints of the petitioners?4 Also, the Assembly that 

had brought about the change was not anxious to accept any 

suggestions from the Federal Government concerning minority 

rights. 

Upon the reception of this declaration of the Privy 

Council, Archbishop Alexandre Tache, the supreme spokesman 

for the French-speaking and Roman Catholic minority of the 

West, set about collecting documents and reports that he 

used in his reply to the Privy Council. He completed this 

woi?k by March 7, I894. At the beginning of his memorial, 

l! 

4 "It would appear from the facts above set forth 
that the disallowance of the ordinance in question would not 
meet the complaints alleged in the petitions otherwise than 
by restoring the board of education which had control of the 
sehools of the Territories before the ordinance of I892 was 
passed; because in other respects the law and regulations 
concerning education in the Territories were not materially 
different before the ordinance of I892 was passed from what 
they now are in so far as the points mentioned in the peti­
tion are concerned. Disallowance would not nullify any of 
the regulations complained of." (Canada, Sessional Papers, 
40c, Vol. 27, No. 17, 1894, p. 26.) 
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Archbishop Tach6 made a comparison between the rights en­

joyed by Catholics until 1892 and those following 1892.5 

MEMORIAL of Archbishop Tach<§, In answer to a Report 
of the Committee of the Honorable Privy Council of 
Canada. 

To avoid entering into a long discussion, the 
case may be made clear by a simple comparison be­
tween the rights enjoyed by the Catholics of the 
Territories until 1892 and.what is now left to them. 

The Ordinance of 1888 grant- The Ordinance of I892 
ed to the Catholics, as such, gives as follows to 
the following rights: Catholics: 

49 

1. The Lieutenant Governor 
in Council may appoint and 
constitute a board of educa­
tion composed of eight mem­
bers, and three shall be Ro­
man Catholics (4). The 
three Catholic members had 
right to vote. 

2. Any question on which 
there is an equality of 
votes shall be declared to 
be negatived (9). So that 
the 3 Catholics, with the 

1. The members of the 
Executive Committee 
and two Protestant and 
two Roman Catholics 
shall constitute a 
Council of Public In­
struction. The ap­
pointed members shall 
have no vote (5)• 

2. No vote against 
hostile regulations. 

5 Memorial of Archbishop Tache on the School Ques­
tion. (In Answer to a Report of the Committee of the Honora­
ble Privy Council of Canada) , Montreal, C O . Beauchemin & 
Son, 1894, p. 4-8. This memorial has also been published 
under the same^itie in Canada, Sessional Papers, 40c, 
Vol. 27, No. 17, 1894, p. 29-31. As there are slight vari­
ances in these two copies, the first copy will be used as it 
compares exactly with the French text. The citations in 
this text are those of Archbishop Tach6 referring to the Or­
dinance in question. 

In section two of the quoted memorial there was an 
error that read as follows: "denied to be negatived", that 
now reads: "declared to be negatived". 

This text is also known as the Memorandum of Arch­
bishop Tach6 on the School Question. 
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help of one single Protes­
tant, could negative all 
hostile regulations. 

It shall be the duty of 
the Board (3 Catholics out 
of 8): (Section 10) 
3. To determine all appeals 
from the decisions of In­
spectors of schools and to 
make such orders thereupon 
as may be required. 

4. To provide for a uniform 
system of inspection for all 
schools and to make such 
regulations as may be deemed 
necessary with respect to 
the duties of the Inspectors. 

5. To arrange for the proper 
examination, grading and li­
censing of teachers and the 
granting of certificates. 

The three catholics had 
right of vote. 

6. To make regulations for 
the general government and 
discipline. 

7. To appoint Inspectors. 

8. To select and prescribe 
text books. 

9. To cancel the certifi­
cates of a teacher, (for 
schools as are not. designat­
ed Protestant or Roman Cath­
olic) . 

10. The Board of Education 
shall resolve itself into 
two* sections, the one con­
sisting of the Protestant 
and the other of the Roman 
Catholic members thereof. 

3. Nothing, 

4. No power. 

5. No vote nor action, 

6. Nothing. 

7. No power. 

8. No power. 

9. No power. 

10. No section. 
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(11) It shall be the duty of 
each section (Catholic as 
well as Protestant and ex­
clusively) : 

11. To have under its con­
trol and management the <=. 
schools of its section. 

12. To make such regulations 
as may be deemed fit for 
their general government and 
discipline. 

13. To select and prescribe 
a uniform series of text 
books. 

14. To appoint Inspectors 
who shall hold office during 
the pleasure of the section 
appointing them. 

15. To cancel the certifi- ,. 
cate of a teacher. 

16. There shall be a general 
board of examiners, for 
teachers' certificates, one 
half of which board of exam­
iners shall be nominated by 
such section of the Board of 
Education. (12) 

17. Each section of the 
board shall have the selec­
tion of text books for the 
examination of teachers in 
history and science. (13) 

18. It shall have the power 
to prescribe'any additional 
subject of examination for 
the teachers of schools of 
its section (Religious In­
struction , for instance). 

19. And in all examinations 
on such subjects the examin­
ers of each section shall 

11. No control nor 
management. 

12. No such power. 

13. No action there­
upon. 

14- No such power. 

15. No such power. 

16. No such nomina­
tions. 

17. No power to select. 

l8. No power. 

19. No jurisdiction 
even conjointly. -
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respectively have exclusive 
jurisdiction. 

20. All schools shall be 
taught and instructions giv­
en in the following bran­
ches, viz: Reading & (32). 
In French districts all the 
branches could be taught in 
French. 

21. It shall be incumbent 
upon the trustees of all 
schools to cause a primary 
course of English to be 
taught. 

22. Any school conducted in 
violation of the provisions 
of this Ordinance or of the 
regulations of the Board of 
Education or section thereof 
shall forfeit all right to 
participate in any of the 
grants. (83) 

23. Religious Instruction 
was permitted in separate 
schools at any time during 
school hours though forbid­
den in Public schools be­
fore 3 o'clock. (84) 

24. School may be opened 
each morning with a prayer. 
(85) 

25. At the desire of the 
truste.es of any school dis­
trict, the Inspector, Catho­
lic or Protestant, may exam­
ine a teacher possessing no 
certificate, and employed or 
proposed to be employed by 
such trustees. (89) 

20. All schools shall 
be taught in the Eng­
lish language and in­
struction will be giv­
en in the following 
branches, viz: Read­
ing &. 

21. It shall be permis­
sible for the trustees 
of any school to cause 
a primary course to be 
taught in the French 
language. 

22. Any school conduct­
ed in violation of the 
provisions of this Or­
dinance or of the reg­
ulations of the Coun-
cil of Public Instruc­
tion or of the SUPER­
INTENDENT shall be li­
able to forfeit all 
rights to participate 
in any of the grants. 
(84) 

23. No religious in­
struction shall be per­
mitted in any schools 
until one-half hour 
previous the closing 
6f such schools. {^5) 

24. No opening prayer . 

25. No such p r i v i l e g e , 

-s 
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26. The Inspectors have to 
observe that no books are 
used in any schools but 
those selected from the list 
of books authorized by the 
Board of Education or sec­
tion thereof. 

27. The Catholic _Inspector 
may grant provisional cer-
tificates to competent ap­
plicants recommended by the 
trustees of Schools. 

26. No more rights for 
Catholics as to selec­
tion of books. 

28. Under clauses 177 and 
178 union schools could be 
established in Catholic In­
stitutions and have their 
high school branch as Catho­
lics./ 

27- Upon the recommen­
dation of an Inspector, 
the superintendent may 
grant provisional cer-
tificates of qualifi­
cation. 

28. Where union schools 
are established the 
high school department 
of such schools shall 
be non-sectarian. (184) 
That is to say non-
Catholic. 

29. The Board of Education 29. High School depart-
may authorize the establish- ments of union Schools 
ment of a Normal Department, being non-sectarian, 
and the trustees of any such the Normal Department 
school shall thereupon es- must be such, and the 
tablish such Normal Depart- catholics, as such, 
ment, (Catholic as well as have no right therein. 
Protestant). 

In summary, we may state that the Ordinance of I892 

established a Council of Public Instruction which did not 

give the appointed Catholic members any vote. As a result 

Catholics lost all legislative and nearly all directive pow­

ers over their schools. Catholics no longer had a vote in 

the appointment of inspectors, in the choice of their text 

books, nor in the cancellation of the certificate of a 

teacher. All schools were to be taught in English with the 

provision of a primary course allowed to be taught in French. 

UNIVERSITY OF O T T A W A SCHOOL OF GRADUATE STUDIES 



UNIVERSITE D'OTTAWA - ECOLE DES GRADUES 

RELIGIOUS AND LEGAL OPPOSITION 54 

Religious instructions were permitted only in the last half-

hour of school. High schools were to be non-sectarian. 

Included in the reply of Archbishop Tach6 to the re­

port of the Privy Council, are letters that he received from 

men who were, directly concerned with this question in the 

Territories. These letters were addressed to the Archbishop 

giving him their observations and judgements on this ques­

tion. 

The first letter that is quoted is from the Hon. 

Charles Rouleau, judge and jurist. 

After mature examination of this ordinance [i.e. 
I892], I have come to the conclusion that it is ul­
tra vires of the powers of the legislative assembly 
. for, among others, the following reasons: 

1. Because it is not provided by the said ordi­
nance that the separate schools should be governed 
and controlled by the minority, but tha$ they are in 
fact controlled and governed by the majority; in a 
word, we have no separate school system as provided 

6 Hon. Charles-Borromee Rouleau, judge and jurist. 
He filled the position of Inspector of Catholic Schools, 
District of Ottawa, from 1861 to 1873- Called to the bar, 
P.Q., 1868, he was appointed District Magistrate for the 
District of Ottawa, July 12, I876, and remained in that of­
fice up to his appointment as a stipendiary magistrate and a 
"member of the Executive Council for the North-West Territo­
ries, September 28, I883. He was appointed Judge of the 
Northern Alberta Judicial District, legal expert with a seat 
in the North-West Assembly, and .member of the Board of Edu­
cation in the North-West Territories. 
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by the spirit of the law, chap. 50, section 14 of 
the Revisdd Statutes;' 

2. Because the section 83 of the said ordinance 
no. 22 of 1892 provides that the English language be 
compulsory and taught in every school; what is con­
trary to the spirit of section 110 of c. 50 Rev. 
Sts. amended by section 18, ch. 22, 54-56 Vict., 
1891;* 

7 There is an error in the English text. Instead 
of reading "chap. 50, section 14" it reads "chap. ^5, sec­
tion 14". 

Chapter 50, section 14 of the Revised Statutes 
(1886) reads as follows: 

"The Lieutenant Governor in Council shall pass all 
necessary ordinances in respect to education; but it shall 
therein always be provided, that a majority of the ratepay­
ers of any district or portion of the Territories, or of any 
less portion or subdivision thereof, by whatever name the 
same is known, may establish such schools therein as they 
think fit, and make the necessary assessment and collection 
of rates therefor; and also that the minority of the rate­
payers therein, whether Protestant or Roman Catholic, may 
establish separate schools therein, — and in such case, the 
ratepayers establishing such Protestant or Roman Catholic 
separate schools shall be liable only to assessments of such 
rates as they impose upon themselves in respect thereof; 

2. The power to pass ordinances, conferred upon the 
Lieutenant Governor by this section is hereby declared to 
have been vested in him from the seventh day of May, one 
thousand eight hundred and eighty." 

8 Section 110 reads as follows: 
"Either the English or the French language may be 

used by any person in the debates of the Council or Legisla­
tive Assembly of the territories and in the proceedings be­
fore the courts; and both these languages shall be used in 
the records and journals of the said Council or Assembly; 
and all ordinances made under this Act shall be printed in 
both those languages." 

Section 83 of Ordinance No. 22 of I892 reads as fol­
lows: 

"All Schools shall be taught in the English language, 
and instructions may be given in the following branches 
viz: [...] 

(1) It shall be permissible for the Trustees of any 
School to cause' a primary course to be taught in the French 
language." 
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3. Because the section 32 of the said ordinance 
(I892) is in contradiction to section 14 of the 
North-West Territories Act (Ch. 50 R.S.) in that it 
Ijimits the rights of the minority more than it is 
limited by the said section 14.9 

But of course the principal objection of the ( 
catholics to the school ordinance is the absolute 
control, the choice of text books, the school in­
spection, etc., by the, protestant majority. 

The separate schools exist non in name; they do 
not exist in fact. 

For the above reasons it seems to me that the 
federal government should disallow this ordinance on 
the shortest possible delay, and thus prevent grave 
injustice towards the catholic minority.10 

The Archbishop included a letter from Father Charles 

Caron, a parish priest and an appointed member of the Coun­

cil of Public Instruction, who refuted Haultain's claims 

9 Section 32 reads as follows: "The minority of the 
ratepayers in any organized Public School District, whether 
Protestant or Roman Catholic, may establish a Separate 
School therein, and in such case, the ratepayers establish­
ing such Protestant or Roman Catholic Separate Schools shall 
be liable only to assessments of such rates as they impose 
upon themselves in respect thereof." 

At first sight it may seem difficult to see the dif­
ference between the two quoted sections. The difference 
lies in the fact that in Section 32 it is only in an organ­
ized Public School district that the minority is able to es­
tablish a separate school. In sparsely populated areas this 
will have a considerable effect because there wasn't suffi­
cient population to support a separate school in this speci­
fied area. It was necessary-that the minority from a larger 
area baad together to form and support a separate school in 
order to'make it economically feasible. This possibility 
had been excluded by the above law of 1892. 

10 Letter written by Charles B. fiouleau to Arch­
bishop Tache on May-30, I893, in Canada, Sessional Papers j 
40c, Vol. 27, No. 17, 1894, p. 41-42. 
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that his remarks could be interpreted as an acknowledgement 

for replacing the Catholic books with Protestant ones. ̂  

Rev. Father H. Leduc, O.M.I.,*" discussed the posi­

tion of the French language: 

The French language is also practically abol­
ished in the schools. By the regulation of the 
council of public instruction, in conformity with 
the ordinance of 1892, the teaching must be given in 
English to the children above the 2 n d reader. Thus 
arrived at this insignificant degree of learning, 
all the French Canadian children must be taught ex­
clusively in English. They permit the use of the 
two first Ontario bi-lingual readers to the youngest 
children, but even then the consent in writing of an 
inspector, most of the time English and anti-French, 
must be obtained. Such is the amount of French .. 
teaching that is permitted or tolerated. It would 

r be more true and more simple to say at once that the 
French is banished from the schools.-1-3 

Also included is a letter from Mr. Amed6e Forget, 

member of the Council of Public Instruction. 4 He repeated 

11 See Appendix 7 for a discussion of this and oth­
er statements of Mr. Haultain. 

12 Father Hippolyte Leduc, O.M.I., arrived in the 
North-West as a missionary in I865. He was the Vicar Gener­
al of the diocese of St. Albert in Alberta and was a member 
of the Board of Education. 

13 Letter of H. Leduc, O.M.I., Vicar General of the 
diocese of St. Albert, to Archbishop Tach^ on February 26, 
I894, in Canada, Sessional Papers, 40c, Vol. 27, No. 17, 
1894, p. 60. 

14 Letter of A.E. Forget (Secretary to the Lieuten­
ant-Governor) to Archbishop Tach£, March 1, 1894, in Canada, 
Sessional Papers, 40c, Vol. 27, No. 17, 1894, p. 6I-67. Mr. 
Forget was Lieutenant-Governor of the North-West Territories 
from I898 to 1904 and Lieutenant-Governor of the Province of 
Saskatchewan until 1910. 
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the claims of the Archbishop and judged quite harshly the 

sincerity of individual men who brought about this legisla­

tion. 

In summing up his memorial Archbishop Tach^ stated: 

In the North-West Territories, the letter of the 
law is allowed to stand; separate schools have their 
existence, pending their entire and complete sup­
pression. The ordinance and those by whom it is ad­
ministered have taken from the Catholic schools all 
that could characterize them as such, and the spirit 
of federal law is violated in the more open and ar­
bitrary manner and, on false information, Ottawa has 
decided that there was no reason to disallow the or­
dinance of 1892; besides the Catholics are told that 
in reality and practically the ordinance takes noth­
ing from them.15 

The new laws of Manitoba and of the North-West 
are a plain and manifest violation of the assurances 
given by her majesty's authority and in her name. 

The Catholic persuasion "far from receiving the 
respect and consideration promised to the different 
religions persuasions," is deprived of rights and 
privileges which ought to be considered natural and 
inalienable in a country which boasts of religious 
equality and of freedom of conscience.16 

The Catholics in the rest of Canada noted with great 

alarm what was taking place in the west. The memorial of 

Archbishop Tache was presented on March 7 and there had been 

no reply from the Privy Council. The complete hierarchy of 

the Roman Catholic Church^in Canada and in the North-West 

Territories decided to make a stand on this question and on 

15 Canada, Sessional Papers, 40c, Vol. 27, No. 17, 
1894, p. 49. 

16 Ibid., p. 45* 
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the situation in Manitoba and on July 7, 1894, presented a 

petition to the'Governor General of Canada. This document, 

reference to which has been overlooked by most historians, 

gave the basic stand of the Catholic Church. ' The part 

pertaining to the North-West Territories will be given in 

full. 

8. The example given in Manitoba has been partly 
followed in the North-West Territories. There the 
Catholic Separate Schools have been retained — but, 
in virtue of the Ordinance No. 22, A.D. 1892, they 
are deprived of their liberty of action and of the 
character which distinguishes them from other schools. 
So that, in reality, the Catholics of the North-West 
are reduced, partly at least, to the hardships im­
posed upon their brethren of Manitoba. In both cases 
the result is very detrimental to the cause of Edu­
cation and really has in both cases, created bad 
feelings, dissensions and^the most deplorable re­
sults. 

See Appendix C, Memorial of Archbishop Tach6, 
March 1894. 

9. The undersigned take the liberty to affirm 
that they deeply regret the condition of affairs 
above mentioned. The painful experience of the 

. Catholics of Manitoba and of the North-West Territo­
ries is also resented by all the Catholics of the 
Dominion. The undersigned have no hesitation in 
stating that a similar feeling certainly exists 
among many Protestants who, though separated by 
faith, are united with the Catholics in a sentiment 
of justice, fair play and the desire of the prosper­
ity of their common country. 

The undersigned appreciate the political advan­
tages enjoyed by Canada and have no desire for any 
other regime, satisfied that there is, in the insti­
tutions of the Country and in the spirit of justice 

17 It may be of interest to note that in none of 
the books or source material referred to in the preparation 
of this work was reference found to this document. It is 
highly probable that this petition was presented in English 
as no reference to a French text could be found anywhere. 
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and conciliation which prevails among its inhabit­
ants, a remedy against what, just now, is the sub­
ject of their complaints. The Canadian constitution 
acknowledges equal rights for all citizens and for 
all classes of citizens. Therefore, Canadians 
should not be oppressed because they are Catholics. 

10. The undersigned cannot shut their eyes to a 
fact closely connected with the history of their 
country, Catholic Missionaries have not waited for 
theTacilities and material advantages, now offered 
by Canada, to bring thereto the light of Christian 
civilization. On the contrary, they were the -first 
pioneers of the sacred cause and they sealed their 
missions with their blood. Without fear or hesita­
tion they buried their existence among the most bar­
barous savages, whom they tamed and induced to 
peaceably hand over their own country to the Canadi­
an authorities. The Catholic Missionaries accom­
plished that noble task on the banks of the Saskat­
chewan and Red Rivers, as well as on those of the 
St. Lawrence and the Ottawa, and they did this, 
when^ alongside of the crosses they planted, they 
fondly rested their gaze on the fleur de lis flag. 

Every one knows that the same Missionaries, 
while their eyes were yet moist with the tears they 
naturally shed, when they had to sever the ties, by 
which their whole existence had hitherto been bound 
up, were as faithful to British dominion as they had 
been to the banner of the land of their origin. It 
is well known that it is largely due to the fidelity 
of Canadian Catholic Apostles that England owes the 
quiet possession of the noble colony, which France 
had planted on the St. Lawrence and its tributaries. 
What then happened among the inhabitants of La Nou-
velle France was possible, solely because its inhab­
itants were Catholics, and because England had re­
spected their religious convictions." The knowledge 
of what they allude to, renders more incomprehensi­
ble to the undersigned the fact that the Catholics 
of Manitoba and of the North West are badly treated 
because they are Catholics. 

11. Catholics believe in the necessity of reli­
gious instruction in schools. This conviction im­
poses upon them conscientious obligations and these 
obligations give them rights of which they cannot be 
deprived. They cannot be satisfied by the saying: 
others do not believe as you do, therefore you must 
change your convictions; others are satisfied and 
even wish that their children should be brought up 
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and educated in such or such a way, therefore, you 
Catholics, you cannot stand aside or, if you do, do 
so at your own expense. Such an argument is neither 
fair nor just. 

The undersigned, pastors of souls, are at one 
with their flocks, in insisting on the rights they 
claim, and they are fully determined to preserve 
them in their integrity. There is in this a ques­
tion of justice, of natural equity, of prudence and 
of social economy, closely connected with the funda­
mental interests of the country. 

The Catholics, being under the obligation of 
educating their children, according to their faith 
and the religious principle they profess, have in 
.our free country, the right of establishing their 
Separate Schools, and that right they must be al­
lowed to exercise, without being forced to the bur­
den of double school taxes. 

The undersigned also take the liberty to state, 
that the Federal Parliament has endowed the schools 
of Manitoba and of the North-West with a large do­
main, in assigning to the support of such schools 
the eighteenth part of all public lands. Those 
lands are Canadian property, and how could the Fed­
eral Parliament consent to deprive the Catholics of 
these countriesrof their legitimate share, in the 
profit derived ,£rom such lands, simply because this 
class of citizens adheres to its religious convic­
tions and wishes to comply with conscientious obli­
gations? 

See Appendix D "A page of the history of the 
Schools of Manitoba" by Archbishop Tach£. 

12. The undersigned petitioners are fully aware 
that Manitoba and the North West Territories were 
received into Confederation, after promises, made to 
the first inhabitants of that vast country, in the 
name, and by the authority of Her Majesty. The im­
mediate representative of Our Beloved Queen assured 
them, that "respect and attention would be extended 
to the different religious persuasions and that, on * 
their union with Canada, all their civil and reli­
gious rights and privileges would be respected". In 
the estimation of Catholics, their religious rights 
are hot respected and their religious persuasions 
are not treated with respect and attention, when 
there are difficulties thrown, by law, in the way of 
securing to ^heir children an education, conducted 
in accordance with their religious convintions. 

/ 
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13. The undersigned, while petitioning as they 
do, repudiate the idea of interference with politi­
cal parties, or with the direction of affairs, pure­
ly political or temporal. Their sole object is to 
secure, for the Catholics, a protection, needed for 
the accomplishment of their religious obligations, 
and it is in that view, and in that view only, that 
they petition His Excellency the Governor General in 
Council and ask the Honourable members of the Senate 
and of the Commons of Canada, of whatsoever party 
they may be, to help in a fair settlement of the ac­
tual difficulties. 

Therefore, Your petitioners humbly pray His Ex­
cellency the Governor General in Council:-. 

1.- To disallow the Act of Manitoba 57 Vic: ch. 
28 (I894) and intituled "an Act to amend the Public 
Schools Act". 

2.- To give such directions and make such provi­
sions for the relief of the Roman Catholics of the 
Province of Manitoba, as to His Excellency in Coun­
cil may seem fit, with regard to the Manitoba School 
Laws of 1890. 

3.- To communicate with the Lieutenant-Governor 
of the North West Territories, in order that, by 
amending ordinances, redress should be given to meet 
th<%, grievances of which the Catholics of the North 
West complain on account of the Ordinance No. 22 as­
sented to at Regina, on the 31st of December, 1892. 

v 

This document is then signed by E.A. Cardinal Tas-

chereau, Archbishop of Quebec, and by all the other Arch­

bishops and Bishops of the Roman Catholic Church in the Do-
18 minion of Canada. 

The importance of the matter was now fully realized 

in Ottawa. The question was discussed fully by the Privy 

Council and on July 26, 1894, a report of the Privy Council, 

18 Canada, Secretary of State Correspondence, 1894, 
(RG6, Al, Vol. 86). 
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approved by the Governor General, was sent to the govern­

ments of Manitoba and of the North-West Territories. The 

request of the Privy Council was as follows: 

First, for the disallowance of the Manitoba 
School Act of 1894. 

Second, to give such directions and make such 
provisions for the relief of the Roman Catholics of 
the Province of Manitoba as Your Excellency in Coun­
cil may see fit, with regard to the Manitoba School 
laws of I89O, 

Third, to communicate with the Lieutenant Gover­
nor of the North West Territories in order that, by 
amending Ordinances, redress should be given to meet 
the grievances of which the Catholics in the North 
West Territories complain on account of the Ordi­
nance No. 22 of 1892. K. 

The Committee having taken all these matters in­
to consideration, have the honour to recommend that 
a copy of the memorial above referred to, and also 
of this report, if approved, be transmitted to the 
Lieutenant Governor of Manitoba, with a request that 
he will,lay the same before his advisers and before 
the Legislature of that Province* and that copies of 
the same be also sent to the Lieutenant Governor of 
the North West Territories with the request that he 
will lay them before the Executive Committee of the 
Territories, and the Legislature thereof. 

The Committee beg to observe to Your Excellency 
that the statements which are contained in this Me­
morial are matter of deep concern and solicitude in 
the interests of the Dominion at large, and that it 
is a matter of the utmost importance to the people. 
of Canada that the laws which prevail in any portion 
of the Dominion should not be such as to occasion 
complaint of oppression or injustice to any class or 
portion of the people, but should be recognized as 
establishing perfect freedom and equality, especial­
ly in all matters relating to religion and religious 
belief and practice; and the Committee therefore 
humbly advise that Your Excellency may join with 
them in expressing the most earnest hope that the 
Legislatures of Manitoba and of the North West Ter­
ritories respectively, may take into consideration, 
at the earliest possible moment the complaints which 
are set forth in this Petition, and which are said 
to create dissatisfaction among Roman Catholics, not 

UNIVERSITY OF O T T A W A - SCHOOL OF GRADUATE STUDIES 



UNIVERSITE D'OTTAWA -- ECOLE DES GRADUES 

RELIGIOUS AND LEGAL OPPOSITION 64 

only in Manitoba and the North West Territories, but 
likewise throughout Canada; and may take speedy 
measures to give redress to all the matters in rela­
tion to which any well founded complaint or grievance 
be ascertained.19 

On August 14, 1894 a letter was sent from the Lieu­

tenant-Governor of the North-West Territories to the Secre­

tary of State in Ottawa acknowledging the reception of the 

memorial of Cardinal Taschereau and the Bishops of Canada as 

well as the Order of the Governor General in Council and 

that "in regard thereto, and in reply to inform you that 

same shall be laid before the Executive Committee and Legis-

20' lative Assembly, of the Territories, as requested". 

Thus was concluded the official exchange between the 

Federal government and the government of the North-West Ter­

ritories. On August 30, the petitions, memorials and other 

documents relating to the complaints of the Roman Catholics 

against certain provisions of the School Ordinance and reg­

ulations were referred to the Standing School Committee. 

They were instructed to inquire into and report on it, and 

that for. the purpose of such inquiry, ample opportunity was 

to be afforded to representatives of the complainants for 

21 appearing and stating their case before the said Committee. 

19 Canada, Secretary of State Correspondence, 1894 
(RG6, Al, Vol. 86). 

,20 Ibid. 

21 Journals of the Leg i s l a t ive Assembly of the 
North-West T e r r i t o r i e s , 1894, p . 86. 
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The report of the Standing Committee on Education 

was given on September 6. In general, the Committee was in 

full agreement with the existing Ordinance. Proposals w£re 

given that school might be opened with the recitation of the 

Lord's Prayer if so directed by the trustees; that upon rea­

sonable objections being shown tp any selection in any of 

the Readers then in use, that such selections were not to be 

prescribed. Yet at the same time, they stated that they 

could recommend no change in the History text book that had 

been rejected by the Catholics. Although amendments were 

suggested to this report by Catholic members, it was this 

report that was read. ^ 

What was the result of this report of the Standing 

School Committee, of the memorial of Cardinal Taschereau and 

of the Order of the Governor General in Council? As will be 

seen in the conclusion, the only amendment of note in 1894 

was that school was permitted to be opened with the Lord's 

Prayer. The above documents did not change the attitude of 

the majority. The implications of the laws were known when 

they were drawn up and no one was in a hurry to have them 

changed on the advice of the Federal Government. Autonomy 

was being sought, and this was in all fields. No further 

22 Journals of the Legislative Assembly of the 
North-West Territories, 1894, P. 120-130. 
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action was taken by the Catholics in the west until the year 

1896 when a Remedial Bill was introduced into Parliament 

seeking the repeal of the Manitoba School Law of I89O. This 

also was of no avail. 

•-tf 
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The case for separate schools had been presented by 

the minority. Many injustices had been wrought and the 

French Catholic minority sought equality from the English-

speaking and Protestant majority, having before their eyes 

the often quoted illusion of British "fair play". Protes­

tants were no longer concerned with separate schools except 

in a few areas where they were the minority. Separate 

schools were but a name because in reality the Catholics had 

no control over their schools. Now they no longer had an 

authoritative voice in the Council of Public Instruction and 

it was this Council that decided for the most part what was 

to be done in the schools. Text books that were- decidedly 

anti-Catholic were employed. The inspector was a man known 

to be in favour of public schools and.would oppose both sep­

arate schools, their teachers and their advocates. French 

had been abolished, with the exception of a primary course 

that was permitted to be taught. Usually a majority of the 

trustees had to be of French Canadian origin before this was 

carried out in practice. No religious instructions were 

permitted in any school until one-half hour before its clos­

ing. Catholics were not permitted to have their own high 

1 H. Leduc, O.M.I., Hostility Unmasked, School Or­
dinance of 1892 and its Disastrous Results, Montreal, Beau-
chemin & Son, 1896, p. 43-48. 
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schools. In addition it was found that there was a certain 

discrimination in the bestowing of certificates to nuns, 

even though they had received an above standard education in 

highly advanced institutes in France and in eastern Canada. 

Such were the conditions in„the new world where de­

mocracy, freedom and equality were to rule. The oppressed 

minority sought the rights that they had lost up to and in­

cluding 1892 and were defeated. What more could be done?-

Having considered the position of the Catholics in 

I894 following the legislation of 1892, we must now consider 

a most important question: what was the importance of this 

legislation with reference to the future? Its main claim to 

distinction was that the subsequent changes in school law 

did not alter the basic pattern of the separate school sys­

tem. In 1894 an amendment in the School Ordinance permitted 
2 

school to be opened with the Lord's Prayer. An important 

amendment in 1896 permitted a company holding property in an 

area where a separate school district existed to direct that 

a part of its property be assessed in support of the sepa­

rate school. The amount of such assessment was to bear the 

same ratio in the total assessment of the company as the 

value of the stock in the company held by people of the same 

religious faith as the separate school supporters bore to 

2 Ordinances of the North-West Territories, 1894, 
No. 9, s. 7-
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the total value of the stock of the company.3 This legisla­

tion was permissive, but not obligatory to any company and 

as a result was not very efficacious in practice. 

Though no change in the operation of separate 

schools was effected thereby, it is worthy of note that in 

1901 the Council of Public Instruction ceased to exist, and 

a Department of Education was formed to administer school 

law in the Territories. The Department which was headed by 

a member of the Executive Council, assumed all the duties 

performed by the Council of Public Instruction.-^ The impor­

tance of the School Ordinance of 1901 lies in the fact that 

it defined the rights and privileges held by minority groups 

with respect to education that were made p'ermanent when the 
6 7 8 

provinces of Alberta and Saskatchewan' were constituted. 

Thus we can see the importance of the Ordinance of 

I892. It was the final groundwork for all school legislation 

3 Ordinances of the North-West Territories, I896, 
No. 2, s. 125-

4 See Appendix 8 for the development of this tax 
provision. 

5 Ordinances of the North-West Territories, 1901, 
c. 29. 

6 Statutes of Canada, 4-5 Edw. VII, c. 3« 

7 Ibid., c. 42, s. 17. 

8 See Appendix 9 for an important consideration of 
the Ordinance of 1901 and high schools. 

UNIVERSITY OF O T T A W A - SCHOOL OF GRADUATE STUDIES 



UNIVERSITE D'OTTAWA - ECOLE DES GRADUES 

CONCLUSION ^ 70 

of the future. This was seen clearly by the Hon. Mr. Clif­

ford Sifton when he was discussing the Saskatchewan Autonomy 

Act in 1905: 

What followed the passage of this law?^ There 
was established in the North-West Territories a com­
plete dual system of schools; a'system under which 
the denomination regulated the text books, and the 
conduct of the schools and by which everything that 
appertained to the Roman Catholic Schools was di­
rectly under the control of a Roman Catholic Board 
of education. We had in the North-West Territories 
at that time, under that act, to all intents and 
purposes what are generally known as church schools 
or clerically controlled schools. That was the sys­
tem that was built up under this Act of I875. It 
went on for some time. It was exactly the same sys­
tem — I do not know as to the efficiency, for I am 
not familiar with that — but in principle it was 
the same system we had in Manitoba up to the year 
I89O, when it was abolished by the Public School Act 
of that year. This system went on for some time in 
the Territories, and then the legislatures began to 
interfere and to curtail the privileges of the sepa­
rate schools,. This curtailment proceeded from time 
to time until the year 1892 when what was known as 
the dual system was entirely swept away and that 
system which we have in the North-West Territories, 
substantially as we have it as present, was estab­
lished. I am not going to trouble the House with 
any lengthy quotations, but I desire to point out 
what was conceived by the people of the North-West 
Territories connected with these schools to be the 
effect of the legislation of I892.10 

What was the effect of the opposition against the 

legislation of 1892? Without a doubt it was due to this op­

position that separate schools were not abolished as they 

9 -'Reference to the School Ordinance of" 1875« 

10 Canada, Debates of the House' of Commons, 1905, 
Vol. 2, col. 3100. 
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were in Manitoba. The people became aware of their rights, 

duties and obligations^ both towards their children and to­

wards the common good. It brought the minority together, 

the minority which was itself becoming divided because of 

racial and cultural differences. 

The detrimental effects were also very apparent. 

Many harsh and bitter words were exchanged from both sides. 

The most apparent complaint of the minority was the preju­

dice of the Superintendent of Education, who was both anti-

French and anti-Catholic and was the 'Grandmaster of the so­

ciety whose whole purpose is to conduct activities against 

the Catholic Church.11 Much of the openness of the pioneer 

days was lost as a result of this battle and, more than any 

cultural background, tended to separate the people. The 

riches of the French language and culture were soon lost to 

the majority of the people and only with great difficulty 

did.the French Canadians manage to keep alive the light of 

their heritage. ' 

Thus do we arrive at the end of the consideration of 

the historical and legal development of separate schools in 

the North-West Territories. Although it was not within the 

scope of this thesis to consider the nature of Christian 

11 Cf. H. Leduc, O.M'.I. , Hostility Unmasked, School 
Ordinance of 1892 and its Disastrous Results, p>6-7, 19-20, 
67-75. 
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education it is imperative to at least state it briefly in 

order to show the reason why Catholics strive to maintain 

their schools. In general we may state that the purpose of 

Christian education is to impart a knowledge to our children 

that will enable them to judge situations by themselves, 

that will enable them to develop themselves, to become good 

citizens, both in the city of man and the city of God. The 

object to be aimed for is excellence in the fields of learn­

ing; Mediocrity is not to be tolerated. 

What is the purpose of Christian education as given 

in our separate schools? Here the reality of the inter­

relationships between common natural knowledge and divinely 

revealed knowledge is considered. All natural knowledge is 

taught fully, and once again, the only standard to be sought 

is excellence; however, this is taught in a Christian envi­

ronment. A fuller meaning is given to the complete body of 

learning and the purpose and necessity of these studies be­

come more apparent. A so-called neutral environment is an 

absurdity as all teaching is given in a concrete situation 

with relationship to ways of life and activities. 

This was clearly affirmed by Pope Pius XII in -his 

allocution to the Catholic School Teachers of Bavaria, De-

cember 31, 1956.12 

12 Quoted in The Benedictine Monks of Solesmes, Pa­
pal Teachings, Education, 'translated by Aldo Rebeschini, 
Boston, Daughters of St. Paul, I960, p. 535-
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The school, giving instruction day after day 
throughout the year, acts like a force of nature, 
slowly but constantly, almost imperceptibly, and 
therefore most profoundly. It should not be said 
that teachers must set aside their personal convic­
tions while they teach. That would be asking the 
impossible even for teachers said to be neutral, and 
even more so for teachers with strong convictions. tJ 
It would offend the elementary rights of man to com­
pel parents by law to send their children to schools 
where the teachers are indifferent, negative or even 
hostile to the religious and moral convictions of 
the parents. 

Catholics are convinced of their right and duty to 

provide a Christian education for their children. Difficul­

ties have been met in the past and yet remain; nevertheless 

/ 

the striving for justice continues. Rights that are inher­

ent in men may be suppressed, they never are taken away. We 

must always strive to bring about the perfect fulfillment of 

these rights. 

In conclusion it is necessary to point out that in 

situations as complex as the present one, we must hesitate 

to condemn and fasten to consider the viewpoint of our 

neighbour. The majority of men are imbued with the spirit 

of justice and fair play and need only see the reasonable­

ness of a situation before giving it their support. The 

passions and anxieties of an emerging people and provinces 

have long passed. 

This study has been intended to give new light on 

the historical development of our school system, with spe­

cial reference to separate schools. Legislation until 1892 

UNIVERSITY OF O T T A W A SCHOOL OF GRADUATE STUDIES 



UNIVERSITE D'OTTAWA - ECOLE DES GRADUES 

CONCLUSION 74 

has been studied in particular and this legislation must 

serve as the foundation for a later study on this question. 

The importance of this study on the school question has been 

pointed out by many prominent writers and leaders of our day. 

It is for us to judge the facts, both historical and present, 

to see how justice and the common good may be best served. 

k 
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Archbishop Tach6 
in answer to a report •, 

of the Committee of the Honorable Council of Canada 

/ 
When I met the governor general in Ottawa, in 

/ I87O, he insisted, in a special manner, that I 
should accept his word as a sure guarantee. He was 
not acting simply on the advice of his responsible 
ministers, but he was acting as the direct repre­
sentative of our beloved Queen, having received from 
her majesty's government a special direction to that 
effect. 

As a proof of this special mission, his excel­
lency, in alluding to his proclamation of December, 
1869, told me: "The proclamation I drew up in ac­
cordance with the message of Lord Granville." That 
proclamation -had not yet been promulgated in the Red 
River Settlement; it was given to me with the re­
quest to make it as widely known as possible; spe­
cially among the catholic population. His excellen­
cy pointed out the following passage: "By her majes­
ty's authority I do assure you that on the union 
with Canada all your civil** and religious rights 
will be respected." 

A catholic population does not enjoy full reli­
gious freedom when impeded from having schools in 
accordance with their own ideas or convictions. 
This was well^lcnown to the governor general of Cana­
da when he promised respect and attention for our 
religious persuasions, when he assured the catholics 
that their religious rights and privileges would be 
respected. It would have been a mockery to add that 
there would be no protection for catholic schools. 

1 Canada, Sessional Papers, 40c, Vol. 27, No. 17, 
1894, p. 45-

2 This included the use of the French language. 
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-'The British North America Act, 1867, Section 93 

93. In and for each Province the Legislature may ex­
clusively make laws in relation to education, sub­
ject and according to the following provisions:-

(1) Nothing in any such law shall prejudicially af­
fect any right or privilege with respect to denomi­
national schools which any class of persons have by 
law in the Province at the Union: 

f (3) Where in any Province a system of separate or 
dissentient schools exists by law at the Union or is 
thereafter established by the legisla1?&re of the 
Province, an appeal shall lie to the Governor Gener­
al in Council from any act or decision of any Pro-? 
vincial authority affecting any right or privilege 
of the Protestant or Roman Catholic minority of the 
Queen's subjects in relation to education: 

(4) In case any such Provincial law as from time to 
time seems to the Governor General in Council requi­
site for the due execution of the provisions of this 
section is not made, or in case any decision of the 
Governor General in Council on any appeal under this 
section is not duly executed by the proper Provin­
cial authority in that behalf, then and in every 
such case, and as far only as the circumstances of 
each case require, the Parliament of Canada may make 
remedial laws for the due execution of the provi­
sions of this section and of any decision of the 
Governor General in Council under this section. 

4 

The first sub-section made it ultra vires of a 
provincial legislature to pass legislation that 
would prejudicially affect any right or privilege 
with respect to denomination schools which any class 
of persons had established by law at the time of 
Confederation. It followed that offended parties 
could appeal to courts of law to have set aside leg­
islation which contravened this sub-section. 

No law compelled any provincial legislature to 
introduce a system of separate or denominational 
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schools if such a system was not in operation at the 
time the province entered the union. If, however, 
subsequent to its entrance into the union a province 
should legislate separate or dissentient schools in­
to existence, sub-section 1 made it beyond the power 
of the provincial legislature to withdraw the rights 
and privileges so extended. Should it attempt to do 
so, immediately its action became revisable by the 
Dominion government. 

Sub-section 3 applied to any right or privilege 
in relation to education, whereas sub-section 1 ap­
plied to denominational schools only. Instead of an 
appeal to the courts as under sub-section 1 which 
referred to rights" already legally defined, the ap­
peal under sub-section 3 lay to the Governor-General 
in Council. It would appear that those responsible 
for the wording of this sub-section of section 93 
felt that a governing body would be in a better po­
sition to pass judgement as to whether an act or de­
cision of a provincial body affected the right of a 
religious minority in relation to education, than a 
judicial body. The word "prejudicially" is not used 
in this section; this seems to bear out the view 
that something wider than a mere question of legali­
ty was intended. The protection afforded under this 
sub-section was also extended to provinces where 
rights or privileges in regard to education were al­
ready enjoyed by religious minorities at the time of 
the union. ^^ks 

Sub-section 4 of sfection 93 defines the condi­
tions under which the parliament of Canada may leg­
islate concerning education. There appear to be two 
conditions under which such legislation is possible. 

1) If the Governor General in Council should 
feel that a provincial legislature has failed to 
pass such laws as are necessary for the execution of 
section 93 the Pa^.iament of Canada may pass such 
laws, but only in so far as the circumstances war­
rant. 

2) If a provincial legislature fails to pass 
laws to make effective a decision of the Governor-
General in Council arising from an appeal under sub­
section 3 , the Parliament of Canada may pass such 
laws as are necessary for the due execution of the 
decision of the Governor General in Council.1 

1 G.J. Langley, Saskatchewan's Separate School Sys­
tem, Unpublished Doctoral" Thesis, Columbia University, 1951," 
p. 34-36. 
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Dalton McCarthy 

Was born in Ireland, Oct. 10, 1836. Came to 
Canada 1847. Called to the bar, I858, he entered on 
the practice of the profession with his father; He 
was first returned to Parliament, Dec. 14, I876. 

He broke with the party (Conservatives) in 1889, 
in consequence of the position taken by the Cabinet 
on the Mercier Jesuits's Estates Act — a position 
to which the almost entire Protestant sentiment of 
the country was opposed. From this time he assumed 
an independent attitude in politics. He was placed 
at the head of the "Equal Rights" movement, and in 
that character fought with courage and resolution 
for the rights of the people whose cause he es­
poused. 1 

A political man, whose name is not yet forgotten, 
Dalton McCarthy continued his campaign of hatred and 
of national disunion. Rebuffed by Ontario in the 
firm resistance of Mowat, he brought the war to the 
West arid seeded the germs of discord in these new 
regions where the politicians in search of unhealthy 
popularity, were more numerous than the men of the 
State, concerned that justice might triumph and to 
preserve the integrity of the nation. 

It is known what success crowned the efforts of 
McCarthy in Manitoba (i.e. the abolition of separate 
schools). In the North-West, his disciples found 
themselves constricted by the fetters that the fed­
eral parliament had imposed upon them in 1875 and 
1877. In the session of 1889, the Legislative As­
sembly of the Territories voted two addresses to the 
federal parliament demanding the repeal of the arti­
cles of the Territories which safeguarded the exist­
ence of separated schools and the usage of the 

1 Henry James Morgan, The Canadian Men and Women of 
the Time (A Hand-Book of Canadian Biography), Toronto, Wm. 
Briggs, 1898, p. 719-721. 

••— 1 — . . 1 ,1 ! 
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French language. When Parliament refused to ac-i 
knowledge as right these unjust demands, the Assem­
bly returned again to its task in 1890.2 

2 (Translated from the French) Henri Bourassa, Les 
ecoles du Nord-Ouest, Montreal, Nationaliste, I9O5, p. 13. 
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The North-West T e r r i t o r i e s Ac t , 1886 

S e c t i o n 14: 
• i 

The Lieutenant Governor in Council shall pass 
all necessary ordinances in respect to education; 
but it shall therein always be provided, that a ma­
jority of the ratepayers of any district or portion 
thereof, by whatever name the same is known, may es­
tablish such schools therein as they think fit, and 
make the necessary assessment and collection of 
rates therefor; and also that the minority of the 
ratepayers therein, whether Protestant or Roman 
Catholic, may establish separate schools therein, — 
and in such case, the ratepayers establishing such 
Protestant or Roman Catholic separate schools shall 
be liable only to assessments of such rates as they 
impose upon themselves in respect thereof: [...]. 

Section 110: 

Either the English or the French language may be 
used by*a"ny person in the debates of the Council or 
Legislative Assembly of the territories and in the 
proceedings before the courts; and both those lan­
guages shall be used in the records and journals of 
the said Council or Assembly; and all ordinances 
made under this Act shall be printed in both those 
languages. 43 V., c. 25, s. 81. 
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Opposition to Bill No. 126 
by Lieut. Col. Guillaume Amyotl 

When the question came up to incorporate Manito-" 
ba and the North-West in the Dominion some great 
troubles arose. Troops were sent there and then, on 
the invitation of the Ottawa Government, delegates 
were sent there. The Government of England took 
great care that the incorporation of that province 
in the Dominion would not be effected without the 
consent of the parties interested. The delegates 
came to Ottawa with a Bill of Rights. I hope that 
the hon. gentlemen who place themselves under the 
flag of equal rights will not desire to see any 
rights infringed, and they will see that the North-
West would not have joined the Dominion if the claim 
made by the North-West generally, and not only by 
Manitoba, had not been accepted.' Those delegates 
who were specially appointed, in conformity with the 
invitation of the Government of this country, came 
to Ottawa and presented their Bill of Rights. The 
seventh clause of that Bill of Rights says: 

"That the separate schools be preserved and the 
money for those sfehools be divided between the dif­
ferent religious denominations"and their respective 
populations, according to the system followed in the 
Province of Quebec." 

Section 16 says: 
"That the French and English languages be common 

in the Legislature and in the courts, and that all 
the public documents as well as the Acts of the Leg­
islature be published in both languages." 

And in a report elaborately prepared by His 
Grace Mgr. Tache", dated the 27 t n December, all the 
facts that occured then are related and it says on 
page 7: 

"The question of separate schools as asked for 
in Article 7« of said Bill of Rights was taken under 
consideration. The delegates were assured that not 
only would they have the benefit of the clauses of 

1 In Canada, Debates of the House of Commons, 
Vol. 11, 54-55 Vict., p. 3915-
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the British North America Act, but that they might 
assure their people that in the Red River district 
the separate schools were guaranteed to them, and 
the usage of the French language as an official lan­
guage was also granted as it had been in Article 16 
of said Bill of Rights." 
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The reasons for non-approval 
were given by Father Leduc 

On the 4 t n September, 1894, the catholic repre­
sentatives were for the last time invited to come 
before the School Committee, to lay before them 
their reasons for declining the Readers and Histo­
ries prescribed by the Council of Public Instruction 
for Public and Separate Schools alike. 

The Reverend Father Sinnett, parish priest, Mr. 
R. Rimmer, lawyer, Mr. John McCarthy, merchant, all 
of Regina, and Mr. E. Bourgeois, B.A., teacher at 
Duck Lake, gave us their devoted aid, and came them­
selves to prove £he truth of our assertions. 

Fr. Sinnett: 
"I object to the History of Buckley and Robert­

son in toto, not that the entire book is to be con­
sidered wrong, but the general tone is decidedly 
anti-catholic giving a wrong impression of the 
Church, the Pope, Priests, Monks and that the monas­
teries were hot-beds of corruption. On the other 
hand all those opposed to the Catholic Church and 
her doctrines are held up as models of regularity, 
holy men, whose only motive was the cause of God and 
the purification of morals."! 

Rimmer: 
"This History is objectionable because (1) It is 

deliberately unfriendly to the Catholic Church (2) It 
presents disputed matters of History in the light 
most unfavorable to the Catholic Church (3) It deals 
but very incompletely with historical points of vi­
tal interest to Catholics (4) It places before our 
children a view of the History of England entirely 
out of accord with the religious and intellectual 
belief of their parents."2 

1 H. Leduc, O.M.I., Hostility Unmasked, School Or­
dinance of 1892 of the North-Wewt Territories and its Disas­
trous Results, Montreal, CO. Beauchemin & Son, 1896, p. 42. 
Examples are given from p. 43-44-

'• 
0 2 Ibid., p. 44- Examples are given from p. 44-46. 
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Statements of Mr. Haultain 

Mr. Haultain, in his first letter to the Governor 

General, on January 4, 1894, stated very simply: 

The only change of text books for these schools 
since 1888 was made at the last general meeting of 
the Council of Public Instruction held in June 1893• 
At that meeting and with the approval of the Rever­
end Father Caron, a Roman Catholic member of the 
Council, a uniform series of text books for all 
Schools was prescribed, with one exception. 

At the Reverend Father Caron's request, Roman 
Catholic Schools were allowed to use as optional 
text books the Roman Catholic Readers in the primary 
classes.1 

In his letter of January 12, he stated that in 

striking from the list of books for Roman Catholic Schools 

the Metropolitan series of readers, he was but following the 

example of the Roman Catholic Committee of the Council of 

Public Instruction of the Proyince of Quebec. He conven­

iently neglected to mention that in Quebec these books were 

replaced by other Catholic readers. 

Fr. Caron, refuting the claims of Haultain stated: 

During the same month, Mr. A.E. Forget, my col­
league in the Council of Public Instruction, Mr. A. 
Prince, M.L.A. for St. Albert, Mr. C.E. Boucher, 
M.L.A. for Batoche, and myself had an official in­
terview with the members of the executive council; 

1 Canada, Sessional Papers, 40c, Vol. 27, No. 17, 
1894, p. 14. ~ 

2 Ibid., p. 16-17- \ 
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I availed myself of the circumstances to explain 
once more the idea I had expressed before the mem-

- bers of the Council of Public Instruction, concern­
ing some books used in Catholic schools; refusing 
thereby to accept any responsibility in that part of 
the new regulations and asking, as well as the other 
members of the deputation, that council should re­
store to the catholics their right to use catholic 
books in their schools. 

Should not the members of the executive commit­
tee have understood the meaning of my words, at the 
assembly of the Council of Public Instruction, they 
have not been able to misunderstand my protest on 
the day of the above interview. 

Nevertheless, notwithstanding such protest, Mr. 
Haultain- affirms, in a public document, that I have 
given my assent to such tyrannical regulations.3 

Many instances similar to these helped to further 

strain the relationship between the ruling body and the Ro­

man Catholic minority.^" 

3 Letter of Fr. Caron to Archbishop Tache on Feb. 
25, 1894, in Canada, Sessional Papers, 40c, Vol. 27, No. 17, 
1894, p. 59. 

4 Cf. H. Leduc, O.M.I., Hostility Unmasked, -School 
Ordinance of 1892 of the North-West Territories and'its Dis­
astrous Results, Montreal, CO. Beauchemin & Son, 1896, ~ 
p. 3-4, 6-7, 19-20, 29-31, 
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Tax provision 

It is of,some interest to see how this tax provision 

has developed. The Ordinance of .1901 repeated the clause of 

I896. When Saskatchewan was formed, it was again provided 

that a company could require that part of its property be 

assessed for separate school purposes, but again there- was 

no provision governing the situation where the company 
2 failed to give noto.ce. As a result the separate schools 

c. -
lost out because many times those in charge of the company 

were not partial to separate schools. The above ordinance 

was amended in 1913, providing that if any company failed to 

give a notice, its taxes would be divided in the same pro­

portion as non-corporate property assessed for public school 

purposes bore to non-corporate property assessed for sepa­

rate school purposes.3 (> 

1 Ordinances of the North-West Territories, 1901, 
c. 30, s. 93. 

2 Statutes of Canada, 4-5 Edw. VII, c. 42, s. 17. 

3 Statutes of Saskatchewan, 1912-1913, c. 36, s. 3. 
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The Ordinance of 1901 and high schools 

Although this work is not primarily concerned with 

the legislation of 1901 and following, it is of importance 

to at least note the development of the ordinances on high 

schools, especially since this is presently being considered 

very seriously in the province of Saskatchewan. 

In 1888,' according to clause 177 and 178, Union 

Schools could be established in Catholic and Protestant in­

stitutions and have their high school branch as such. 

Because of the legislation of 1892, this power was 

lost: "Provided that, where Union Schools are established, 

the High School Department of such Schools shall be non-
2 

sectarian." 

However, in 1893, this section was repealed.-^ 

The School Ordinance of. 1901 contained little refer-

ence to secondary or high school education. In general, the 

references to separate schools were as follows: 

1 The Revised Ordinances of the North-West Territo-, 
ries, 1889, c. 59, s. 177 and 178. 

2 Ordinances of the North-West Territories, 189/2, 
No. 22, s. 184 (d) . 

3 Ibid. , 1893, No. 23, s. 26. 
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The minority of the ratepayers in any district 
whether Protestant or Roman Catholic may establish a 
separate school therein; and in such case the rate­
payers establishing such Protestant or Roman Catho­
lic separate schools shall be liable only to assess­
ments of such rates as they impose upon themselves 
in respect thereof.4-

After the establishment of a separate school 
, district under the provisions of this ordinance such 

<..,- separate school districts and the board thereof 
shall possess and exercise all rights, powers and 
privileges and be subject to the same liabilities 
and method of government as is herein provided in 
-respect of public school districts.5 

Any person who is legally assessed or assessable 
for public school shall not be liable to assessment 
for any separate school established therein.6 

The only direct reference to high school education was the 

following: 

No fees shall be charged by the board of any 
district on account of the attendance at its school 
of any child whose parent or lawful guardian is a 
ratepayer of the district; 

Provided that if the board of any district main­
tains one or more departments in its school exclu­
sively for pupils above Standard V as it may be de­
fined from time to time by the regulations of the 
department it may charge the parent or lawful guard­
ian of any pupil in attendance at any such depart­
ment a fee-t...].7 

Standards 1-5 were the equivalent to the present Grades 1-8; 

Standards 6-8 were the equivalent of the present high school 

4 Ordinances of the North-West Territories, 1901, 
c. 29, s. 41^ •* 

5 Ibid., s. 45 (1). 

6 Ibid., s. 45 (2). 

7 Ibid., s. 131. 
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grades. Section 131 certainly suggested that any board, 

which necessarily ineluded.any separate'school board, could 

provide secondary as well as elementary education. 

It was this ordinance that was solidified in the 

Saskatchewan Act of 1905, carrying into power that which re-
q 

suited because of the ordinance of 1901. It has been shown 

by Abbot Weber, O.S.B., that secondary instruction had been 

given in separate schools in 1903* This was in accordance 

with their rights and the existing law. In 1907 the Second­

ary Education Act was passed, making no provision for the 

establishment of a separate high school district, nor provi­

sion for tax exemptions if a separate high school is in fact 

established. ^ Under the 1907 Act, which is still in force 

today, separate high schools do not receive legislative 

grants and must be privately supported by persons who are 

also taxed for the support of the public high schools. It is 

difficult to see how this legislation does not prejudicially 

affect any right or privilege with respect to separate 

schools which the minority had under the 1901 legislation. 

8 Douglas A. Schmeiser, Civil Liberties in Canada, 
London, Oxford University Press, 1963, p. 173• + 

9 Statutes of Canada, 4-5 Edw. VII, c. 42, s. 17-

10 Jerome F. Weber, O.S.B., Report on Separate 
Schools, p. 9. This unpublished report was prepared in 1951 
by the present Abbot of the Diocese of Muenster, Saskatche­
wan. 

q 
11 Statutes of Saskatchewan, 1907, c. 25. 
, , ir.P : 
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ABSTRACT OF 

Development of the Separate School Legislation 
in the North-West Territories from 1867 to IB"$2 

by Rev. James A. Schmeiser, 
B.A., S.T.L., M.Th. 

This thesis considers in detail the historical and 

legal development of separate schools, both Protestant and 

Roman Catholic, îi the North-West Territories from 1867 to 
(•'••• 

I892 and then in brief shows its importance for the future 

in the province of Saskatchewan. 

This basic study was necessitated because of the 

many present problems arising concerning our separate 

schools/ It is now necessary to go back to the institution 

of our separate schools and to see how we have lived ;iip to 

the principles and promises of our constitutional forefa­

thers. Former studies have proven to be insufficient be­

cause ,of the lack of reference to French-speaking sources. 

This study embraces both English and French sources and 

tries to give an objective presentation of the facts. 
» 

Chapter^ one discusses the conditions of entry and 

the entry of the North-West Territories into the Canadian 

confederation and following this, the development of federal 

laws, gradually enabling this area to become more independ­

ent. Although the rights to separate schools and to use the 

French language had been affirmed as an inviolable right of 

the people of the North-West Territories, we see that in 
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1391 legislation was passed permitting the abolishment of 

the use of the French language as an official language of 

the West and a bill had be on proposed that would permit the 

Legislative Assembly for the North-West Territories to ex­

clusively make laws in relation to education. 

Following this develop&ont, the thesis discusses the 

situation in the North-West Territories. The political en­

vironment of the period from 1875 to 1892 is first discussed, 

showing that the political spirit of independence of an 

emerging people favoured the casting-off of federal dictates 

that tried to insure the rights of the minorities. A pre­

cise study is then made on the important legislative changes; 

this includes the development of the legislation concerning 

the Board of Education, separate schools, trustees, arid con­

duct of schools. A gradual decline of the rights of the 

people over separate schools is shown, culminating in the 

extreme legislation of 1892 where, according to many promi­

nent writers of the period, separate schools existed no 

longer in fact, but in name only. Finally, a short synopsis 

of the legislative activities that brought about this legis­

lation is given. 

Chapter three discusses the futile opposition of the 

minority against this prejudicial legislation and the re­

plies from the government to this opposition; The main doc­

uments are those of Archbishop Tache, Mr. Frederick Haultain, 

UNIVERSITY OF O T T A W A SCHOOL OF GRADUATE STUDIES 



UNIVERSITE D'OTTAWA - ECOLE DES GRADUES 

ABSTRACT 3 

the Privy Council of Canada, and an almost unknown but most 

important document of the Canadian Catholic Hierarchy asking 

for a settlement of the difficulties presented by the legis­

lation of 1392 on separate schools. The minor results of 

this opposition are then presented. 

The conclusion summarizes the main points of the op­

position of the Catholics against the legislation of 1892 

and discusses briefly their importance for the fature. A 

special consideration of high school legislation is found in 

the Appendix. The reason for separate schools is also 

briefly stated. ^ j> 
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