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The I;.e.w Reform Cemniissien of éaneda was, at the time of its .
mceptlon, the product of a generally-percewed need for reform in the
legal -system That there was in fact such a w1de consensus is ev1d nt
from the 1eg1$1a’_c1ve debates and the react;on-s of the med1a at the t1me.
In the ebsence of evidence to the contrary,l there is no reason to imagine
that there has since been..aA‘r‘eversal of _thie e&imde. Nor is it unreason-
able to suggest that the Commission's establishment‘was also tlie prociuct
of a desi;e politica.'lly-xnotivated‘though it may)a&ve been, on the part
of the gove nment to popula.nze the law—to give the electorate at least
the impr ’,ss{on that government was domg something dlrectly for it..
Thls "populist" o_utlook has certainly been reflected m“the ‘Commission's :
approach to law reform.
Perhaps as a result of these two‘ factors, the Commission was
endowed with three n}gte?orthy characteristics. In the first place, its
function was to workhwrard the reform of the lew; a function which,

subject te_certain_li/rnitations, rallowed the Commission to examine any

topic it might choose. Secondly, in the absence- of any' opposition to
the Coxnmission's establi'sh%mét, the government was able to provide
it with the broadest possible mandate in pureuing its >objective. Finally,
in establishing the Law Reform Commission, the government purportedl
to create an jndependent body, free of the usual restraints surrounding

other agencies,

]
i
1

. . :,.‘_). ' )
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—11shment, form the focal pomts of th1s thesis. Its. main thrust is that
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: These three elements ansmg out of the Comm1ssxon‘s estab- S

'f

- .
L4
N . . f

. the Commission has, as a result of the interaction between these three \

factors, developed into a uniqﬁe organization, distinct frqin\tl\'le‘vast' : \

* majority of governmental agencies. It plays a distinctive role in the

. ; , —
political process. It is neither legislative, judicial nor 'executive. Nor!

P _— . . ‘ , A - s Vo
could it properly be classified as an .organ of bureaucracy. It is in o :

" fact a unique interest. or pressure gi'oup,‘ created by gqvernmeﬁt. ©As

© such, the problems which it faces, and thé position in which it finds

itself, are also unique. The CommidsiQn possesses many.of the

attributes of the classic conception .¢f -an interest group. At the same-

- time, it does not fit neatly into that framework. - For ex-ample, it

lacks the "muscle" which is usually considered vital to an interest

'group. It is this prdblemf—'-whér'e to place the Commission into the:

political spectrum—which.':is the major concern of this thesis.

The Law Reform Commlssmn presents an 1dea.1 opportumty for
a study such as thJ.s in ‘that it has not to date been the sub]ect of
any kind Qf general ;nvestlgahon. Any work which has looked at-i;he
Commission has tended to concentrate. on ‘the legal issqés rais‘ed by
the Commission's work, = There has. been no att'ém\;_)ba{rhgtever to

///\“—"—
consider the implications of the Commitssion's existence and experience -
within a-political, or more global, frame of reference. Whether or

A - :
not such a factor implies a certain significance for this work, it is

certain that this project is_thereby. rendered somewﬁat more difficult..

The thesis faces the difﬁc_ulf task' of bx:\e g new gr.ound,' in one

vi
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. sehse, \while suggest'i_ng”s'ome, and point;ing to et_hei', potential areas

" for studying the Commission. | ’ \/ | | _
What, then, are the major que_stionS_,_ and how were they handled

in the research stage? Chapter I"describes the Commission's inception

/

and structure as well as the cons1derat:ons surroundmg its orgamzatwn

These are crucial to a complete understandmg of the Commlssmn‘s work,

i

Of most relevance at this stage of _resea.rch- were the relevant pieces of |
legislation and ‘the debates in Parliament at the time.

Cha;)ter I introduces- the notioh of law reform and the Com-
mission's approach to it and seeks thereby to situate the LRC in a theoretical
context. As well by settmg out the Comnussmn s approach to law reform,
g Chapter II serves in pa:nt asa bas;s for the discussion in Chapter V of the
question of the stahdards to be used in evélua-tiné ithe .Commiesion‘s work,
Chapter i is based on per10d1cal artlcles and texts of speeches by members
of ‘the Comzmssmn and documents produced by the Commlssmn

The interplay between the Comm1ssmn s mandate and its political 7
superiors asdiscussed'in Chapter I forms a major theme of the thesis,
for the relationship has to a great extent decreed the seope of‘th.e Com-
‘mission's activity, and very possibly its subseqdeﬁt success or failure.
The chapter examines the Commission's internal orga.h}z.ation, the context
of its operation within the Canadian federal situation, its relationship
with other law reform agencies and with the Federal Departmenf of
l,Justice. Chapter II is based on both primary and secondary sources;
| however, it reliee most' heavily on interviews, 1 .

Chapter IV considers the Commission's dialogue with the

public which represents its effort to involve the layman in the.process

IThe interviews relied upon were conducted between March 1977
and June 1978 with four members of the Law Reform Commission of

Canada, three officials in the Depariment of Justice and two Members of
Parliament.

vii
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" of law reform. ! The effectijeness of the public dialogue is also

~

relevant to the issue of the standards’to be used in evaluating ‘the ’

S ‘.C‘ommission's"work.

Chapter v examme the Comxmssmn within 2 theoretical fram,e-

work. An effort is made to ‘analyze the usefulness of a theoretmal

framework in expla.mmg the role. of the Commission within the Canad1an )

polmcal system Finally a few, pr0posals are made with respect to
some of the Comm1ss1on s problems and future areas f study -are
suggested. . In a sense, then, Chapter V attempts to_"/bring together"
the divel-se but related conclusions of the other fours '
The departure point for the writing of this_thesis was the notion
that the law affects all ‘of us all of the. tlme, Whether one is merely
wazh\g for a traffic 11ght to turn green or is actually standing in court
as a result of having ]umped the 11ght, it 1s\1mposs1b1e to _escapg the |
law. Similarly', it is not disputed that the law, or its manifestations,
plays a political role, the precise nature of which depends tlpon tt;e

. &
circumstances. The very existence of the Law Reforim Commission

-

is evidence of the first proposition. This thesis attemjts to demonstrate

~
)

.\\\.

' the nature of the Commission's political role, its%ects“miramiﬁca- .

tions.

ST

-

1Here, the reliance is largely placed upon newspaper clippings

and analyses by the Commission itself aof its questionnaire surveys.
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" CHAPTER I T e I

THE COMMISSION'S INCEPTION °

~

* A, The Enabling Legislation/Structure of the Commission

-

The Law Reform Commission Act (LRCA), R.S.C. 1970 (1St Supp.),

c. 23, as amended by 23-24 Eliz. I, c. 40, describes the mefnbership,

organizatio'n, and terms of reference of the Law Reform Commission of

B :---
Canada (LRC). :

[«

-

Under s. 3, the~Commi.ssion is composed of a chairman, a vice-
'chaifman, and--thrée other members, Their respective terms_ are not
.to .excgec{ seven -j'ears (s. 4(1)), but each is eligible for reappointment
(s. 4(2)). The chairman, 'vice-chairman, and at least one otﬁer member,
n}usf.be legal professionals (s. 4(3)), and'each holds office during good .
pehéiviour {s. 4(4). At least two members of the LRC mﬁst be from T
Québec (s. 4(3)(a) and (). All members of the Commiss;ion serve on a
full-time basis (s. 4(5)). -
The chairman is éhe chief executive officer who supervises the
" Commission's work and presides over its meetings (s. 6(1)). The vice-

chairman holds all usual replacement powers (s. 6(2)). The Commission's

secretary and staff are appointed under the Public Service Employment

Act (s. 7(1)). Under s,7(2), the Commission is empowered to engage
experts in various fields to assist in research projects, and may fix
their salaries, subject to the approval of the Mififster of Justice. Meet-

P
ings of the Commission must be held at least six times each year



~and trave11uJ1g expenses, etc, '(s. 10).

(s. 9(2)) Aga.m sub]ect to muusterla.l approval the’ Comm:tss;on may

make by-laws nespectmg its meetmgs, the. esta.bhshment of comzmttees,
)

The remainder of the Act oﬁtlinés the Cqmmission's objects, powers

and duties. Under s. 11, the Commission is "to study and keep under ‘

review" the laws of Canada, "with 3 view to making recommendations

. for their improvement, modernization and feform." As such, :.it is to .

remove anachronisms and anomalies from the laws, eliminate obsolete

laws, develop new approaches and 'c_c;nce'pts of law, while attempting to

reflect the bijui'al nature of the country's. legal structure. In _order to

fulfil these ohjectiires, the LRC may receive proposals at large (s. 12(1)(a)),

and ﬁlay initiate stﬁdies and research (s. 12(1)()). The Commission must

sybmit research programmes to the Minister of Justice (s. 12(1){c), and

" embark upon the appropriate studies, Whenever feasible, it must be

~ .

prepared to_ provide infofmatiqn to other -government departments
(sA.II.lZ'(l) (e)). At ;t‘hc:e sam;e time, "the LRC must be prepared to include
in its pr'ogramme':iny priority studies assié;ned to it by the Minister

(s 12(2)). The' Comnnssmn may undertake joint prOJects with other

law refornI agenmes (s 13) and may avail 1tse]i whenever necessary,
of the resources of other departments (s. 14)° The LRC may, in the
cause of formulatmg its recommendations, conduct discussions, Surveys,
and hearings, either public or private (s, 15). _ Once a particular study
is completed, the CommiSsion must submit a report to the Minister

(s. 18). In.addition, an annual report must be gubmitted (s. 17). The

research programmes, reports and annual _rep"orts_ must be tabled in
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" individual and the state, The bigness and

_ Parliament by the Minister (s. 18).

’r
i
-

T

B. Initial Pressure foi a National Law Reform Commission

In presenting the Inaugural Lecture in the George M. Druck Lecture
Series at the_,Universit&-of ‘Windsor in 1970, the Hon, John N. 'Mner,

then federal Minister of Justice, presented a "manifesto" for law reform.

v -

"First, we _must'redress the-imbala.nce in" th relationship between the
g moteness of' government

must not be a.llowed further w’ obscure or dwarf 1nd1v1dua1 rlghts vl He'

' went on to pomt out the need for a contemporary criminal law, and for

an "equahty of ‘access and equahty of treatment before the law for “f'“rch

2 vroed
and poor young and old. "¢ Calling attentmn to such vital ‘areas of

concern as pollutmn Mr. Turner concluded hJ.s remarks bY-stressmg

' - the. 1mporta.nce of the. developmg Research and Planning Section of the

Depa.rtment of Justice: an orcra.ruzat ion which would)hopefully -be in the
forefront of thlS embryonic process of law reform L

Turner s speech represented in many ways the apex of a sense of
inadequacy on the part of all persons who were mvolved in any way at
all with the Canad1a'n Iegal system.’ ThlS sense of inadequacy has been
referred to, footnoted and discussed time and time again. Most com-
menta.rres make allusmn to the mcreasmg complexity of life in modern-

day industrial socrety as a basic reason for the alienation of the lew

from the individual citizen. Th'ere is in such an argument, though, a

17, N. '_I:prner "Law for the 70\s~ a Manifesto for Law Reform, "
(1971) 17 McG:Jl L.J. 3,
2]b1d., D. S. ) ~ -

/—\ . ,



~ feeling of meutalnhty wluch frqstrates any hope of. solut1on But
Turner s addressﬁ; wlule not pa.mtmg a very pretty p1cture, suggested ,
that- mstead of bemg an inevitable cause of tlns ahenatmn the comple}nty
' of life was merely a:natural symptom ansmg out of the rea_l problem
In Turner' s mmd the chief culprit was clearly the "brgness a.nd remote-
‘mess of government," In- efforts to promote the'lr own longewty, succes-
' sive governments have tended to entrench themselves in cumbersome .
appar_atl. The much ﬂlustrated process of bureaucrst;sat1on in govern-
. ment has therefore had‘a distinct _impression.upon society in terms. of
.s.lienating the products or processes of that government from its citizens,
_\Q-Merely in terms of language, bureau'cracy has created heavy-handed
jargon which cah usually .be understood only by those who are already-
Well‘-versed_z in its intricacies._ What chance hs's the '_average citizen of
comprehending or eVenAo_f grasping the scope.of the.innumerable rules
and regtﬂatious which émanate yes.rly5from .centres of government ?

As if the problems posed by ‘civil serva.ntese were not already

enough, it is possible to dlscern w1thm the Ca.nadlan political system

N

° -

an additional complication. The institution of federalism has multlphed
th'e number® of gbvernments which hold sway over the country's citizens.’
The. obvious complications Which this causes with reference to the above-
mentioned process are evident, Others. however, include the eternal
wranglmg between the two levels of government over the meaning and

_equ1ty of the country S const1tut10n ' ‘the British North America Act,

Such debate while p0551bly h’ealthy, does not necessa.rlly 1nsp1re con-

—

fidence in the dlctaie_s of the governments, To a great degree much

¢
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of the mistrust must be due to the ofl:—ad:mtted ant:qmtg of the B. N A.

Act itself, Although it is a d15puted 1ssue a.mong poht1ca1 scxenusts,

- it is generally conceded that in many ways the Act is outmoded in terms

of what Canad1an federalism has become and where 1t 1s gomg. 'I'hat it

~

is- m dire need of revision there can be 11tt1e doubt
If the charactenstms of bureaucratrzed government and of an ob—

s’olete const1tu_t10n have hathheu ‘effect in ahenatmg the citizen from

the laws which control him, the Cunihlative e-ffect of these two factors

£

has been felt in yet another chrectmn \ The combined effect has been

to imbue government with a l-dnd,of creepinig paralysis. Entrenched on -

. - \ - .
all sides by the process of bureaucratization, government has been able

to accomp‘lish less and less in real terms, The increasing impotence

‘of the House of Commons in the face of-an omnipresent civil service is

a case in point. In turn, Parhament has lost the ability to solve the
problem: to reform the law, in other Words; Recently, therefore, it
has tended to ‘turn to such instruments as Royal Commissions a.nd‘ Task
Forces, which attempt to reach an outside focus. .

All of these problems concerning the law and. the possibilities for

its reform were evident at the time of Turner"s speech at the University

of Windsor. In fact, they had been extant for a considerable period of
time before that, As early as 1966,‘ ‘a private member's bill, C-72,
was introduced in the House of Cor-n;ipns by R. A. Bell. 1 Its purpose
was to establish a Canadian law reform commssmn - The b111 was
mtroduced, given first reading, and- ordered for second reading at the

-,/r/
lHouse of Corimons Debates, Canada, Jan. 24, 1966,

x
-
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next sn‘:tmg of the house, subject to exammahogaitc: its 'regularity,

and was- never- heard from agam undoubtedly a victim of the agenda ‘

and the trachtmnal ‘fate wh1ch awmts the vast majority of private members' .

'b111$
Un'daunted, the same Mr. Bell went through the same procedure
for 72°s twin, Bill C-85, a year later.! The failure of his second effort

seems to.have. prompted Mr. - Bell to rise.in queatioﬁ period and ask

‘about: the representations being received by the government concerning

the establishment of « law reform commission and the com'ferations

being given to them.? Rising in response, the Hon. Pierre Elliott Trudeau,

then Minister of Justice, 'ob_sei-ved that representations had been received
from the Canadian Bar Association based upon its resohitior; of 1966,

In addition, the Faouffy of Law of the University of Saskatchewan had
made ar/epres_entaj:ion urging the e.stafalishment of a national research .-
institute akin to the envisaged law reform commission. Trudeau con- I
cluded bﬁr noting that the entire iesue was under study by the Justice -
Department, but that no foi-ma‘l‘.recommendafion was as yet available,

The problem surfaced for its annual dredge over the coals on

January 24, 1 8 . Speaking on the injustices of the Expropriation Act,

Donald R. Tolmie, the member for Welland, recommended "the establish-

ment of a perm ent law reform committee to appraise our statutes _c/oﬁz\

 tinually, including such ones as the federal Expropriation Act which was

first enacted in 1886.‘“3 Later that same year, Bill C-64, proposed by
mia., May 11, 1967, ) —
21bid. ; ‘July 7, 1967. ~

3Ihid., Jan. 24, 1968, p. 5932. ' \
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'Star.'l Schumacher, member for Palliser, met the same fate as its former |

counterparts,” C-72 and C-85.

The p\krenmal but persistent agltahon for some kmd of law reform

agency ewdently had some efjfect upon the rusty wheels of government

N

" In November of 1968, John Turner who had succeeded Plerre Trudeau

in the Justice portfolio, promised a national law reform commission
within two years.? Commenting upon revised departmental estimates,

he announced his intention to embark upon extensive statutory revision.
A new research branch in the. department would be charged with this
task. Su(:h reform and revision would, however, take place w1th1n a
framework of liaison and cooperation between the research sectmn and

the new law reform body. This latter would be charged partlcula.rly

with revising the entu'e area of federal statutes and criminal law: an 2

L
N .

awesome respon51b111ty ) -

"

‘In January of 1969, in second readmg of Bill S-3, an act to ‘amend

the Canada Evidence Act, Turner reiterai:ed his interest in the creatmnA
ef 2 national law reform commission and noted that the Department of

Justice was actively moving toward implementation of such a programme,

-+

Stressmg the need for an "objective, independent body constantly review-
mg federal law, particularly the Criminal Code, " he pomted to the law

of evudence as an area in dire need of rev1s1on To facilitate the

settmg-up of the Canadian comzmssmn, the Depa.rt\;nent of Justice was

I
/
&—"-/’

'1Ibid., Sept. 20, 1968,

2&&-, Nov. 20, 1968. ' . . A

\
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studymg vanous forelgn law ¢eform agenc1es, such as the New York
l-State Commission, the Amencan Law Institute and the Br:tlsh Law Reform -
Comm:ssmn As well, Turner noted a part1cu1ar1y 'Canad1an' task wluch
the LRC would have to assume. In areas of overlapping federal-prownclal
\ 3ur1sd1ct1on (such as evidence), it would be the respon51b111ty of the new
LRC to ensure the compatlble integration into federal statutes of. the
concepts of the Quebec C1v11 Code, as well as those of the common law 1
Comments by MP's at tms t1me reflected. the two major cbncerns
'which would recur after the introduction of the. LRC b111. Mr. David ° X
MacDonald (Egmont) expressed the hope that membership in the comnnssmn
would not be confined to those who customanly dea.lt with or admuustered
the law, and that it ‘ould include "persons representing a cross- sectlon

of opinion in our society: Mr. -Andrew Brewin (Greenwood) hoped that

the LRC would not merely "tinker" with wording. 3

C. The Parliamentary Dehate

On October 13, 1969, the Speech from the Throne, opening the new
ession of Parliament, promised "a bill to create a national'law reform

commission, whose task will be the improvement and modernization of
L ‘

the law and its administration at the federal level, nd

- A few months later, Bill C-186 was introduced and given first read-

ing, and 2 week later (/moved into the main stage of debate, second reading
Ibid,, Jan. 20,
2Ibid., Feb. 13,
31bid., p. 5480.
*bid., p. 3.
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and referral to committee. 1 \According to ',Ifurn_er, the 5636‘1‘31 idga was

to establish "a relatively.small commission made up pf pers.‘onnel-reﬂect--'“ l‘

ing the priorities of law reform as thgy' arise from time to time."% In
' 3 \'\_ ' ’ : R ‘ -
‘addition, there would be room for persons outside the legal profession

to become involved in the commission's work. "I‘ur-ner‘ assured the
House that tﬁe LRC would en’joy' "a substantial \degree_ of independence, "
: ut went on to observe, somewhat’ paradoxic_:all'ﬁ, that "it is essential to
éhe credibility of the coxﬁmissibn that itsgprogfammes be t_lirected toward
reforms, the need f;or which is felt Ey the government and reflected -in
Parliament, "3 As. intimated earlier, é major task of the commission
' -was to reflect its national character. I would work toward a reconcilia--

- tion of the two systems offaw in Canada. The bilingual state would be

com\plemented by the bij state. In order to achieve this objective,

the LRC Wo_uld Epoperate with and perhaps execute joint 'projec_ts with
provincial\law reform bodies (for example, in the areas of civil remedies
enforcing the right to px_‘ivacy, and criminal and civil evidence). To:the
federal government's way of thinking, then, the process 6f law reform
would be coordinated, and would correspond to the needs and fuﬁt:tioning :
of present-day federalism. Necessarily, therefore, the commission would
consist of "a body of experts able to suggest reforms in the law on a

continuing rather than on an episodic basis, nd

Ibid,, Feb. 16, 1970 and Feb. 23 respectively.
2Ihid,, Feb. 23, 1970, p. 3960, : S

3 .
Thid. , p[égeL

4Dbiq,, p. 3962.
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Tur‘ r hmted at another motwe for estabhshmg the LRC. He
suggested there was a basm dlfflcu]ty mvolved in 3551g1nng the work of
this kind of law reform to the Department of Justlce. _Because the
issues to be tackled by the LRC were.so comphcated in their federal
éspects, they. reﬁuired the consideratioﬁ of a pexfma'n'ent body to bring
forv;r'ard consistent pieces of legisiation. _.The| ideal _pi-ocedure in terms
of law reform 'was therefore é cbmbination of daily, short-term policy
development by the-Department, afd a more general but long-term
overview by the LRC, Thus, for Turner, the prioritiés faci_ng the
C(smmission were 1) the rewritinQ cﬁ\the criminal law, 2) a reworking

of the Canada Evidence Act, 3) a review of the powers of public adminis-

trative board‘s,' tribunals, etc., and 4) an assessment of the ijéme_dies
available to the citizen in the face of administrative and judicial review,
Members' speeches during second reading reveal four distinct
thez_nes.. In the first piace, some members ascribed the reasons’ behind
the establishment of the LRCpto'a_ "gap" in the'parliamentarg. pr&cess.
That is, for a variety of reasons, Parliament was per.ceived-as being
'unable to fulfil the role of law reform. Mr. D. Gordon Blair (Grenvﬂle-
Carleton) pointed out that law reform was a rarely- seen process in .
Parliament: o o - ’

&

. There are simply too many big and time-consuming’

' issues which engage our attention for departments to con-
tinually, year after year, bring forward to this House small
projects for the amendment of defects in the various statutes
for which they are J:E:sponsible;1 N

- /J

big., p. 3970,

./ o
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In a similar vein, M. Bierre de Bané.(Matane) voiced the problems of

the backbencher-

Finally, to my mind, one of the reasons that- make
the passing of the bill necessary is, .paradoxically;-
- the lack of technical means provided for mémbers of
the House who are interested in the reform and up-
, dating of the laws. If members had had the means
% of doing this work, if they had them today, the com-
mission would not have -to be set up. I do not want
to minimize the nsefulness of the commission, but .
I think members could™have achieved this task, had -
they been g1ven the proper tools.

.-‘_‘

The second major concern voiced by members touched on the role of
Parhament and more part1cu1ar1y the Hoqse of Commons, ws—a-vxs

the LRC., In readmg the comments, it is dlfhcult to avoid the impression
that at least some members felt that the Commission would deprive them
of work which was rightfully theirs, or that they felt despite the defici-

encies of Parliament, it was nevertheless doing its utmost in terms of

-

law reform.

... the government is not necessarily bound by these
recommendations [of the LRC]. However, as in the

case of-the third report of the comm1ttee on statutory -
instruments, if the government does not like the recom- .
mendations, it should come out and say so. The govern-

ment should indicate the view it takes and what parts of

a report it does accept. & should then place the matter

before the House for debate and let the House decide on

the issue. That is what this House is for, and that is

what we were elected to do—consider, discuss, debate

LRC. 2

and then decide the issues. So it should be with this f‘\

Mr. John Gilbert (NDP-Broadview) stressed that the Commission sh u}? '

not "become a stalling device for immediate 4nd necessary legislation. 3
1bid,, M., P. de Bané (Matane), p. 3974. B ,
2bid., Mr. G.W, Baldwin (Peace River), p. 3972,
3bid., Mr. J, Gilbert (Broadview), p, 3965.

1
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“f'_the :legxslahv_ \ acy\ ; Parha\ment should never be under-\
T < RN \‘: 5 \\\“‘\ ‘;'. .

_mned by the reports of commxssmns. wl It 1s ‘not qmte clea.r what he

' Aléd;

‘‘‘‘‘

meant by thlS last statement for the LRC b111 never- purported to 1m-

: ~ ' pinge upon the l_egislative proce‘Ss in terms of implementation, +and
B X 'Y . , ) . .
( " could certainly never deprive Parliamentdf its ultimate right to approve

s " legislation or not. It seems that he was merely 'echping the concern

. . eztpressed by Baldv;rin:: ‘to the ‘effect that Parliament'e rema:tning role in
policy formulat'iibn not be whittled away any turther. Some' members -
felt that the best method of ensuring 2 degree of control over the LRC
would 5e to set up some kind of liaison between the Commission and. '
the House's Standing Committee on Justice and Legal Affairs (SCJLA),

or a shared-control arrangement between the committee and the Minister

- of Justice. 2

T

A third point which arose during second reading concerned the vg;y A
in which the LRC EE@' fulfil its mandate, Numereus“members com-~ %
mented upon the need for public discussion and dialogue’as an integral

3

part of a human/mdividual-oriehted law reform programme,” One member

referred to the Commission as "a\legislative ombudsman whose work
would be of great assistance to us all. nd The 'populist’ role that mem-
bers felt the LRC should play was summed up by Mr, G. W, Baldwin

(Peace River):

lpid., p. p.
2Ibid., Baldwin & Bigg, pp. 3972 and 3990.

3bid. , Mr. Fairweather (3964), M. Gaut

69), Mr, Blair

. (3970).

4big,, Mr. Blair,{p. 3971,




. _membersh“ip of- the comm:.ssmn ,should mclude people
who have some personal understanding of what these laws
‘. mean to those who are likely to be directly affected by :
\ them. In any, event the commission should make sure
that they or their representatives get intc the streets
and talk to the people. ‘I think it was Jeremy Bentham
who said laws should be enacted so that they brought
the greatest good to the greatest number. 1

Finally, the MP'S alluded to the areas of the Ilaw with which the
LRC should concern itself. These mcluded the clarification of the

phllosophy underlying the inal law, the standardization of quasi-

criminal statutes (traffic and liauor laws), the investigation of parlia-
mentary procedure and the legislative process, and the recommendation
of constitutional changes required to accompliish‘ the preceding.2

The committee hearings on Bill C-186 were mostly concerned with

~ the clarification of certain technical aspects of the legislation; the

definitipn of barristers or advocates of not less than ten years' standing

- at the bar of any of the pfovinces, the number of IRC members to be

selected from"Quebec, and the bijural nature of the Commission's ob-

jectives. More impofta.nt was an elaboration by Turner of the respe'ctive
and related roles of the LRC and of the Department of Jigtice. He em-
phasized that the research section of the Department would be concerned

"primarily'with short term policy reaction on questions that"have become

crucial in the day, the reconciliations between contemporary mores and

the statute. n3 In other words, the Department would be involved in the

1thig.

2Ibid., Mr. Gilbert, M. de Bané (3974, Mr. Brewin, Mr. Bigg
(3990).

3SCILA, Minutes of Proceedings & Evidence, no. 22, April 21,
1970, p. 22:19.

i
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n‘;“tin_kering"‘ éSpect of law ‘reform; -the removal of verbal anachronisms :

from the statutes. On the other hami, Turner noted that the LRC would

" "do more of a global review of various segments of the law, E will be

-’ -~ LI 1 L

'medmm and long term "l The Commission's reports would become
ment of Justlce These bodxes would "have to declde what posmon to
take on proposmons and proposals MQEE presented to it by th1s
national law reform con_1m1ssmn. "2 At the Same time, it was not the
govertlment's policy "to see the Léw Refortﬁ Commission t:aught‘up m
everyciay poiicy considerations and having'its work urtduly tntermptec:i. "3

It is clear from the preceding

to assure the

.committeé that the LRC was in no way envisaged/as a re lacement for

. .
|

the usual legislative process, er even as uxi in the
policy-making process The hint of a. pt sj\en voiced during second
reading was also raused in commlttee by Ithé“" stice Minister, "I is

concelvable that Parliament might resent having an outside -boch present

as a fait accompli a piece of draft legislation for its scrutiny unless, of

course, the Department of Justice or a Minister were to take_responsi-

_ bility for it."* Thus, it is apparent that, at least at that time, Turner

conceived of the LRC as a body which would prepare reports on various

aspects of the law and which could be consulted by government, A

15 _
Ibld _‘\x

21hid.

3bid. N

4hid., p. 22:23.
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specific Department, though, would téke the resbénsibi]ity ‘fo‘r any draft
legislation. As weli Parliament ‘was fo' retain ultimate control over
the I..RC through the Muuster of Justice.

. With few comments all of which reiterated those made durmg

~ secornd readmg, "Bill C 186 was given third reading in the House .on

R

May 12, 1970, The parhamentary secretary to the Mmlster of ‘Justice
summanzed four goals toward which the leglslatlon aimed.

Firstly, to give the government an-ob]ectlve machinery

to review federal laws; Secondly, to create an institution

to which the public may direct the serious grievances it
sometimes has with respect to some federal laws; Thirdly,

to give the cabinet the means to assess proposa.ls which

are submitted to it in order to amend existing laws or to °
pass new ones. Fourthly, to set up a body that will carry

. out a critical study of the federal laws, in the light of
: both common law and civil law. 1

There i a fashionable tendency, nowadays, to dismiss the delibera-

“tions of the Senate as Seing out-of-date, irrelevant, etc., often merely

becauée of the character of that body. 'Yet,’ it is from the comments

of various Senators during the Senate debate over .Bill C-186 that may

be drawn

ost perceptive insights into some of the major difficulties

which werefo face the LRC in later years.

vis the olicy-making process. Senator Hayden wondered how "

PR

nght of the government to formulate policy. " w2 For him, the mmlst

approval of proposals was a Iiece'ssgry ch'eck on the Co;mn;ssmn 5

1House Debates, May 12, 1970, p. 6859,
2Senate Dibates, May 26, 1970, p. 1102,
A
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‘ powers The Comm;ssmn‘ should not "enter the f1e1d of makmg pronounce—

. ments on pohcy . . -policy should emanate from government and tharvqs

where respon51b111ty hes for whatever policy may be dec1ded upon "1
. ‘Whﬂe acknowledgmg that the LRC had "a defmte place becau'se of its-
permanency and, because of its non-political -aspect, " Hayden stressed that *
‘it was not "a substitute for a royal commission procedure, nor [;wés] it
‘a substitute for committees of the Houses of Parliament,"? Senator .Carter

echoed these sentiments: - & - - ~.
. . R ~
I can see that the only way to prevent the commission
getting mixed up in matters of policy is to have the

subject matter referred to the minister and to the Gov-
ernment for approval, Pf the other hand, to the extent.
-that it does this, the fommission is limited in its
independence to pursue its own programs in its own

way. Whichever methad is adopted, I personally feel h
that the law commission would be wise to steer clear

of policy issues and to avoid involvement in contro-

.versial issues as much as possible, 3 - e

But Senator Flynn, the leader of the Opposition in the Senate, was wary

of government control over the Commission:

-\

s I suggest that, giving the minister the responsibility of
approving every decision of the commission on the
hiring of personnel is really a control that goes beyond
what is necessary. It should be, sufficient to allot to
the commission a certain budget with whxch it COE‘
perform such.responsibilities, 4 .

In 4 similar vein, it had been suggested by some that the Com-
" mission's mandate should include the review of orders-in-council, That
Ipbig, o ' |

2Did., pp. 1104-1105, h

Shbid., p. 1115,

‘bia., p. 1183.



th;skwas not a popular view was fllustrated by ‘Senator Martin's state-

S 'menfs_;, which -cleé.r_ly represented the "ti‘aditional“j view of-a law reform

agency. -

T}}e cruc1a1 feature of the LRC as a federal body was glven recog-

S

I do not think it would be the function of the LRC to
examine the role of governmental institutions. That is .-
what it would be doing. Nor do I think that the LRC
should be saddled with-the policeman's job, which I
think belongs to the legislative body, of examining.

the demsmns of the cabmet '

\q.\tlon in the__Senate.‘ Senator Ha1g pcmﬁd out the need for federal/

. . - i
\’)kovincial consultation on law reform:  _

. .. when this bill becomes law, there must be full
cooperation ard liaison between provincial law reform
commissions and the federal law commission, because

.a provincial law reform- commission deals with pro-

vincial matters and the federal commission will deal
with federal matters, but there may be an overlapping
which will create a necessity for full consultatlon
between the two commissions. < __

Senator Langlois elaborated on the same theme: he hoﬁed that the LRC

“would "adopt as a priority gbje'éfii'ré h-xe task of eliminating in.several

o

cases the existing conflict between some federal and provineial statutes

in the areas of jurisdiction shared by the federal and provincial legis-

.lative powers, "3 Observing that the LRC would be the first federal law

reform agency of its kind, he ‘went on to suggest that it would be "ab-~

solutely urgent to eliminate these conflicts of jurisdiction which cause

" useless and expensive vexations to many Canadian citizens and which

1hid., June 9, 1970, p. 1191.

%bid., May 21, 1970, p. 1085,
Sbid., June 3, 1970, p. 1150,
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* are not of a\na.ture to make people apprec1ate our federal system "1 _
- A very lnmted concern was expressed for the creatmn of the LRC '
| , | in terms of econonncs Senator Aseltme suggested ai: one pomt “that |
| it would be a serious n:ustake for Parha.ment to pass and 1mp1em¢U:
such a measure while we are desperately trymg .to - carry on and- wm'
. the battle aga.mst inflation, "2 Moreover Senator Aseltine was of the
opmmn that "we have the best laws of any country m the world, " and "
) . tﬁat, While p‘.erhlap'sr not perfect, they were “genere.lly, satisfactory, n3
His argument that there was a pOpuler sentiment against such \spendirrg'
%ras-la.id aside by Justice Minister Turner during the 'he'a.rings of the
Stahding Senete Committee on Legel and Cé;nsti‘tutional Affairs, He sug-
gested that there was ".no\other plac-e ‘in the total budget of Canada |
where the people get ‘mo're bang for their buck than theyl do out of law
nd

reform. " Bill C-186 passed Sénate and received the Royal Assent

on June 26, 1970,

1bid., p. 1151 | | . -

21hid., June 2, 1970, p. 1136,
\ 3hid.

4S.‘.anding Senate Committee on Leg’:al and Constitutional Affairs, .
~__~ .Complete Proceedings on Bill C-186, no. 5, June 16, 1970, p. 5:9.
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'CHAPTER I

-

~THE COMMISSION AND THE CONCEPT OF LAW REFORM

-t

A. Law Reform Genez-_aily'

-~

e

The concept of law has been variously defined since the early

philosophers first tackled the question The debate has often centered

around the development of a functmnal definition of law (natural law, .

organic law etc ) - We are’not here dlrectly concerned w1th such an
issue. A very general workmg deflmtlon of law will suffzce Law may
be concelved as "those habits and customs which govern the relat1ons of

human.’beings with one another or with the group. "l Such a definition

suggests two aspects of law with which an agency such as the LRC may

be concerned. Most obviously, it may deal with the written law;

1

statutes of Psrliament, r‘egulatipns; etc. But there is a second aspect
of law which is often overlooked. It may be called. the “spirit of the¥ |
laW' and deals w1th the often non-formallzed and unwntten manner in
Whlch the wr1tten law is apphed in the courts With regard to the latter,
a law reform body may attempt in d1verse.ways .to inﬂuence‘the practice

of the law. Such an approach is likely to have a consicierable Morags-

roots" impact, for it necessarily bears on how the citizen is treated in

-

. a: court of law, : .. / '

. While the concept of law and its definition does not pr'esent any

significant difficulty for the purposes of thIS discussion, there is a point

1J ‘Béetz, "Reflections on continuity and change in law reform "

(1972) 22 U. of Toronto L.J. 129, p. 130,

»
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at which a defuutzonal problem presents 1tse1f "I‘he conceptuahza.tlon '
of "reform" Azs of central importance in understa.ndmg and assessmg the
role of any_ la.w 'reform a_gency ‘such as the LRC. For, depending upon
one's eventnal fc;rmulati'oh of the concept, cne 1;133_; be committed to

either one kind of reform or another and entirely different results may

-flow frpm €ach, This has certainiy been the experience of the LRC,

“as will be seen in this and subsequent chapters.

There are two major trends in law reform today. The first has

beeri termed "tinkering, " and involves a purely verbal alteration of statute

law, regulations and other written enactments. Although often used in a
pejorative sense to 'disparage inéffectuél attempts at law reform, the

term is meant here simply to connote a particular approach to law re-

A form, "Tinkering" is, as will be seen shortly, a legacy of the first- '
r - : .

established law reform ageﬁci;es. The second may be called the .
“fundamental” aﬁproalch, and strives toward the development of profound
philosophical foundations-'for ;my eventual verbal refoz:m which will
follow. X is nec séary, ‘and important, to note thét a "fundamental"
a;proaéh may or.fay not imply the ultimate use of legislation. As
intimated in the ear_lier description of the two "types" of law witﬁ which
a law reform agency may-be concerned, a: "fundamental" approach may
merely represent an attemi:t through publicity or interest grouﬁ action
to influence the exercise of the law. The two modes of reform may,

roughly be compared, respectivelyr, to merely repainting a house, and

rebuilding it.

S e eadLAE iy
.
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Giyej the existence of these two essentially different apprpaches

to law reform, it is worth mentioning the perhaps obvious, yet significant,

fact g:.;/one 's defuutmn of Iaw reform may shape one's subsequent ap-
proach to it, in terms of methodology. Clearly, if one defines law

reform as enta.:lmg verbal changes in the law, one will probably be

committed, methodologlcally, to "tmkermg. " That the . approach tdken

with respect to law reform is dependent upon, and shaped by, one's
definition of the term, merely serves to illustrate the‘futility‘ of attempt-
ing to d.eveIOp an exhaustive or precise definition of law reform. For a
definition is necessarily subject to interpretation. Two exa.mples illus-
trate this. On the one hand, "reform does not necessanly mean change,
It even implies some degi-ee of conservation, since to r'eform presupposes
the\preservat-ion of that which is being reformed, fhe modefnizat-ion and
restoration of old systems with a v1ew to saving them by adaptmg them

t0 new circumstances." 1-

Similarly, law reform itself has been defined
as "fhe process of identifying and clarifying standards of performa.nce
for the legal order and of findi-ng and implementing ways of optimizing
achievement of those standards. n2 Cleerly, either definition could be
interpreted as Implying either the "tinkering" or "fundamental" approach.
The former definition, however, serves to hint at some of the difficulties

faeed in law reform. There is an e.ppa.rent contradiction, or at least an

inconsistency, between conservation and preservation on the one hand,

1bid., pp. 138-9.

25N, Lyon, "Law reform needs reform,” (1974) 12 Osgoode Hall
L.J. 421, p. 425. |
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and modermzatxon and adapta.tmn on the other‘.__ The obvmus 1mphcat10n

. . N

is that the crucial aspect to law reform mvolves answermg the questions:
£

to what extent should there be conservaimn" to What extent change" by

what means'> ‘Hence, the approach taken may itself be the’ defm1t1on of

a -
o

‘reform - A select1on of criteria for producing a mixture of conserﬁhon ~

and modermzatmn may, for. example lead to the conclusmn that verbal ‘

change will suffice, One's defmmon of law reform has suddenly be- :
N N . ’ ' )

come "tinkering." Such a relationship in which approach conditions

definition is prunar' % ‘ iented——M s definition conditions
& of law reform in a
5 ¢

much more general wa erefore a dual effect by which

deﬁnitiori',_' ii'f- attem;ﬁted first,- mgay’ shape the approach, :_;nd the approach |
may itself"r.nodify the definition, R ie this relat.i_onshi“p which i's particu-
larly noticeable in,cont‘ributiﬁg toward the LRC's uniqueness in terms of
approach toward lew reform. Before examining this aepect of ‘the Com~

mission's work, though, we shall first consider the state of law reform

prior to the LRC's inception.

e

B. The Institutionalization of Law Reform

The introduction of law reform agencies generally is a relatively
recent step. The English Law Revision Committee and the New York
Law Revision Commission, both established in 1934, were the first such
bodies to be exclusively dedicated to the task of law reform. T is
reasonable to surmise that thereasons. for ereating these and subsequent

agencies were similar: namely, an inability on the part of existing law

-
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z.;reform mecha.msms to fulfil that' role, ' Until the lavc.r' refo'rm‘ “booni,"" |
it was left to the leglslature and the courts to reform when necessary,
at least in Canada. ~For a var_{ety of reasons, the legmlature s role
was somewhat limited. Sub]ect to constant political pressures, it could .‘
n_ot select a logical ‘programme “for law reform, ,accordmg‘ to existing
. priori;*.ies in a strictly legal conte:rt. - Its role was therefo_re perfunctory _\
and intermittent. On the -other hand, the courts have always had 2

'certain self-declared laWFmé_ldng power. Landmark cases such as

Donoghue v, Stevenson, 1 which established the broad principles of manu-

facturer's liability, and Hedley Byrne v. Heller,” which established

liability for negligent misstatement intended to be relied upon; are ob-
vious exaimples of the courts' authority to modify. and, hence, to reform
tne law. But there have also been limitatidns on the power of the courts
in this regard. The applicebility of a case t0 a particular factuel situa-
tion‘ the general reluctance of appeal courts to overrule, the dependency -
on the vagaries of individual judges, and the prmc1p1e of precedent all

» contribute toward’( this limitation and produce an unevenness in the courts'
approach to law reaform.3 It is reasonable to conclude that it was hoped
that specific lanr reform bodies. wou%d fill a2 "gap" in the overall legis-
lative picture.

1r1932] A.C. 562.
2[1964] A.C. -465.

3R. Gosse, "The role of law reform in the quest for justice, " (1969)
19 University of New Brunswick L.J. 29, pp. 33-4; W. Friedmann,

"Stare decisis at common law and under the Civil Code of Québec, " (1953)
31 C.B.R. 723, passim
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R 1s n.ot too great an ovgrstaj:ement to call the consequent’ prohfera-

. . tion-of law reform -agencies an explosmn -In Englang, four bodies are

concerned w1th law reform: the Lord Chancellor's Law Reform Commlttee

_ the Lord Chancellor's Private International Law ‘Committee, the Home

Secretary's Criminal Law Revision Committee, and, most 1mporta.nt the
Law Commission, set up in 1965, Th1s last group has been responsible
for much work on contract law, landlord and tenant law, and family law. .
In New Zealand; a Law Revision Committee was. established in 1937, and
was replaced by the Law Revision Commission in 1965. In Australia,

the Law Reform Commission of New South Wales was \cr ed in 1966

and the Law Reform Committee (Western Australia)’ 1n\lj; In the U.S.,
the American Law Institute, a non-governmental agency, has been of
central 1mportance in groducmg the Restatements and the Uniform Com-

mercial Code. A Con.ference of Comm1ss1oners on Uniform State Laws

does much the same work as the 'Uniformity Conference in Canada. Law

b

a

reform agencies have been estab_li‘shed in many states, inclﬁding Cali-
fornia, Michigan, Louisiana, New Jersey, "North Carolina and Oregon..
Prior to the LRC's creation, law reform agencies had been established
by each of Canada's provinces. 1

The foreign agencies appear to have encountered much the same
variety of problems as has the LRC. For example, English critics
point to the detrimental effect of four, uncoordinated law reform bodies,

and the tendency for the government not to refer issues to the agencies

F

1Gosse, op. cit., presents a good summary of foreign agencies.



until a state of ‘chaos has been. reached.! Where appropriate, reference

will be made later on ‘to\theiexperien_oe-of the foreign agencies.

C The LRC‘S Approach Towa.rd Law Reform

1

In general -the foreign agenc1es have adopted the “tmkermg" ap-
proach. 1t is in this regard that tI}e LRC has dliifered from its counter- s
parts elsewhere, There is little doubt that, at the time of the Commis-
sion's inception, Qublic expectations were of "sinall quick changes to a
variety of laws," and suggestions on an ad hoc bosio fo the government

departments concerned., 2

This was also the prevalent opinion among the
membelis of the legal profession. The actual approach which has

developed constitutes a considerable d'EVia'ti_on from those attitudes. It

accentuates the "review! aspect of the concept of reform, . and is based

upon a broad philosophical approach which has been developed m a
subtle manne_r., baseo often upon the backgrounds of the various com-
m_.issioners.‘ As intimated abov,e,‘the LRC hao been the first law reforni
agencs'r which ‘has developed such a oonceptual approach. R has since
been accepted and recognized by other agencies throughout the world,
such that it is now essentially a-difference in style. ‘

The approach has been to take a global view of any particular
issue; to look at the legal system from the inside to the outside, “in

much the same way as the Glassco Commission operated. From an

1y, Scarman, "Inside the English Law Commission, " (1971) 57
ABAJ 867, '

2Report of -the Proceedings of the 39 Official Meeting of the Com-

mission, Ottawa, Oct. 12 & 13, 1971, pp. 3-4.
) \



1n51de perspectlve it found md1v1duals performing their 10bs adequately,

whereas from-the external pomt of view, the system retamed its bureau-

, .cratic foul-ups. Thus, the ‘external approa¢h became operat1ve. The

LRC's approach toward law reform reflects the feelmg that legal
strateg}es are not always the_entu-e solutlon. For example the project
on diversien and sentencing recognized that there wer‘e simply too many
people in jail and that many of them should not be there. Thus, a
revoking of the entire concept was required. "While it is difficult to
assess the overall public response to the LRC's\‘n\olvel approach, it is
fair to pxesume, on the basis of press articles anc\I.Aletters received by
'the.Commission (see Chapter IV), a widespread acceptance of its pro-
posal:“to examine some of the most deep-rooted barriers to the improve-
ment of our legal system, nl

However the IRC recogmzed the need for selectlvlty in its develop—
ment of a research pro_gramme. It could not "encompass in [its] first
program a review of all the laws of _Canada. "2 At the same time, it-
ﬁas reé;g_x}ized tﬁat the development of a long-term research prograinme

: @Lo\uld impose limitations on the scope of the Commission’s work, As

the First Research Program conceded, "this selection of topics, and

~the priorities assigned to them, will necessarily limit to some extent

113

our freedom to study other areas over the next several years. The

feeling was, based upon the already-initiated public consultation, that-the
lroronto Globe & Mail, Jan, 26, 1973, .

2First Research Program of the Law Reform CC, op. cit.,
p. 6.

31bid.
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?omxzﬁséiog__ ".shou.ld ‘focus initially on.areas of law thata:Efect the daily
lives of Canadians in order to ensure that these laws operate as —justly“-. ;
- and as effegtively'as possible, "1 ‘The objective was to simplify these
" areas of the law as much as possible, in terms of clai'ity‘and under-
st:;indiﬁg. Tﬁe cH;ice of the field of criminal laﬁ for the LRC's major
" effort reflected _Ithe Commission's overall perceptions of its r?le. _The
griminal law constituted an ideal foruni in which the LRC wbuld be able
‘ to devélop its novel “"philosophical” approach. As a frequently misunder-
stood and-misconceived area of }aw, the criminal law was.ripe_ fo? the
Commission's publi}:_-education oriented approach: As one observer has
noted, technical charges in the criminal law were not sufficiént, and
"the main effort has been directed towards generating improvement at
the level of the social operation of the law by an educational process
designed to change the attitudes and pr-a.ct:ices of officials in the legal
system, 1av§yers- and membei's of the public. n2 This educational aspect
% law ;-eform was to be reflected by the distribution of readable ;working
. papers. The importance of accessibility to the puﬁlic was underlined by
. the notion "that public education and adm_inist;ative reform are also
possible means of bringing about effective changes for the better and
that the act of diécussing the issues may well héve achieved improve-

3

ments,"" Also, as the most "visible" area of federal law, the criminal

Ibid., p. 7. -

23, Barnes, "Criminal law reform: Canadian style, \(1976)
Crim. L.R. 298, p. 299,

3mhid., p. 302.
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law would certainly produce much-needed pub11c1ty for the new Comnl‘issmn

In turn, the publicity would facilitate the LRC‘s efforts to develop a com-

prehens1ve public dialogue on law reform. -

The Flrst Research Program outlined the various prOJects w:th

wh1ch the LRC was to be concerned durmg the f1rst few years of 1ts

existence. The examination of criminal law was in fact several ."sub-
projeo'ts. " One would study the aims and purpoSes of the criminal law
on-a continuing basis in the hope of producing the "underlying principles
on which a modern Criminal Code should be based."l As such, it would
be concerned with issues such as the types of conduct subject to criminal
law, the objectives of sanctions, alternative techniques for regulating
contluct other than through the criminal law, and would "play an important
part in the resclution of specific problems_ to be etndied by the commis-
sion. "2 A second sub-project would investigate the attainment of ‘equali-ty'
before the law within the context of particular groups in society such as
native peoples and the poor. Others would deal with the generel prin-
ciples of the criminal law, prohibited 2hd regulated conduct, criminal
procedure, and sentencing and dispositions. The other major project
areas would consider the .Iaw of eviderice, family law, administrative

law and expropriation. A final area would involve, the ongoing moéi'érniza-

tion of statutes (traditional "tinkering"); and would consist of "the

correction of statutory defects revealed by experience and by judicial

decision. "3 . It should be noted that the degree to which the LRC has been

~ able to involve itself in this latter category of law reform has always

lpirst.Research Program, —op. cit., p. 12.
9. . AN
Ibid.

3ibid., p. 19.
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3 beéﬁ somewhat limited, In 1974, the federal government es:tabliskd the
‘ Statute Revision Commlssmn 1 Its functlon has been to oversee the di-

.

cenmal revision of federal statute law In/s6 omg, 1t is specifically

empowered to remove anomahes, redunda.nmes, etc, However the Statute

stantive changes, and it would appear that\the

refers to this, - . ‘ !

RC's -“tinker'/\{g\role
\

As intimated above, public consultdtion was.intended from the
outset to play a central role in the development of the LRC's approach
toward law reform and in. the Commission's implementation of that
approach 2 That the LRC's work was inextricably linked to the notlon _
of embarking upon a dialogue with the public in general and to the
necessity of dealing with theé "written and electronic pr-ess“-- was illu,s-'_-_-
trated by the hiring of a P.R, ﬁrm to assist in the preparation of” .
material 'for releasge.3 The intention was to distribute working papers
to bar associations, law schools, political parties, etc. in an effort to

receive as much feedback as possible (see Chapter IV).

'.The new ,approach was also intended to draw upon practical experi-

' ence and consequently made use of empirical mvest:gatloq.s such as the East
York project,” which attempted to assess the impact of the 1mp1ementat10n

of certam criminal law recommendahons in a real workmg environment.
_ Such an ail-embracing approach reﬂected the view of the law held
”. by me_.mbers of the Commission. Just as the effect of lthe law touched
every aspect of society, so did the approach csed to reform the law have
I1s.c. 1974-75-76, c. 20. | |

2Report of the Proceedings of the eth 0£f1c1al Meeting of the Com-
 mission, Ottawa, Jan, 4, 5 & 6, 1972,

3 bid. /




to do the: same, for "if traditional methodology'is followed it is almost
certam t.hat Jittle will be effectively gone in prachcal terms, That ‘is, '

‘there nght ‘be a change of law on’ the books but. very httle s1gm.flcant

cha.nge 1f any, - in its apphcatmn in the streets or in the courts. "l

Just as the- LRC‘S approach toward law reform has conditioned its

defmmon of reform so has the Commission's ideology, or view of law

as-a conceptual arrangement, shaped its approach. It is consequently
di:fficu}t to 'sepa‘u-ate the parallel elements of approach and ideology. It
may be done notionally or theoretically, rather than practically, and is
in th.et sepse a useful exercise, for it reveals the basis upon which the
Commission's .approach is founded. It has been suggested that, with
respect to the evidence project,

. .. the LRC takes a classical liberal stance, safeguard-
ing fundamental values, minimizing official 1nterference
regulating discussion and so eschews the arguments of
the radicals who would dismantle the whole adversary
system and -the conservative law and order viewpoint
. with its preoccuéaatlon with convicting a maximum num-
'~ ber of accused.

o

That this assessment may be applicable to the Commission's general

attitode is implied in the First Research Program, which observed that
"the law riepends upon a broad consensus to achieve an eff:ectire “order-
ing of s?cial relations in a democratic ,society. In pursuing our objectives
we envisage the process of law reform as involving a reciprocal educa-
tive function. "3 Indeed, such a liberal democratic'perspectlve of the

law and its role in society was held by Mr. Justice E. Patrick Hartt,

1g. p, Hartt, "The limitations of legislative reform, " (1974)
6 Mar. L.J. 1, p. 2.

2G. Parker, "National Law Reform Commission, " (1974) 17
C.L.Q. 31, p. 33.

3F‘irst Research Program, op. cit., p. 6.
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-the first cha.u-man of .the’ LRC, “whose th.mkmg was doubtless mstmmental_ ‘
‘in mouldmg the Com:mssmn's approach to law reform. Accordmg to

h.un, it was necessary to,

. .. start with the basic assumption that the citizen is
entitled to have his laws presented to him in a reason-
_ : able, understandable form and that he,. acting as part
P ) of 2 community,’ is entitled to evaluate and reject
.~ e ‘those laws that fail to serve the needs .of the society
: : of which he is a part, 1 ¥

:\ . By implying a greater’ responS1b1hty on the part of citizens, Justice Hartt
| was necessarily .rejecting the trad1t10nal idea of- law reform, insofar.as

it was "based on the thesis that law embodies the mainstream-tlﬁnking

-

~ of society. "2 As far as law reform was concerned, he perceived the
LRG's role as central in filling a "gap" in the institutional process of
law-making. |
o If knowledge of‘ the society's interest is a prerequisite
for the rational state's ability to govern, then I am

- questioning the capacity of the typical nation-state to

AR ) deliver government in the technological age.. In this

‘ sense, I believe it is the responsibility of bodies such

as the LRC to explore new ways of helping the state s
to deliver government,

This concept or law was fitted in to the LRC's interpretation of
the major issues facing it, 4s alluded to bcy Turner when he spoke of

"the inbalancé in the relationship between the individual and the state"

and "the bigness and remoteness of government.” The First Research

Program outlined the broad nature of the problem.

The stresses arising from conflict between collective
and individual values are leading to modifications in the
traditional rdle of the individual in relation to others
within society and in relation to society itself; they are

Canadian Welfare, July, 1973.

2Hartt, op. cit., p. 2
3Ibid., p. 3. N
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ing the-protection individual integrity with the secunty
of the state and otfer institutions. This has caused
many to question the efficacy and in' some instances the
legitimacy of the present legal system, ! ' -

Sucth perspective necessarily signified a "fundamentalist" approach -to
law reforﬁa and iridicated the need for a "reassessment c;f fuﬁdamental
aséumptions‘f concerning criminz;l, fantily and administrative la“{, etc.
At issue was a reformulation .of ”thg agg;old problem of individual
freedom vs. collective security; "rencontrer i la fois ce besoin de |

I'homme de se sentir en sécurité derriére un treillis de lois tout en

. -ltii‘_donha.nt l'impression qu'il doit se sentir libre, émancipé intégrale-

“ment. "2 Four years later, chairman Antonio Lamer rephrased the

same colleci:ive v, individual dichotomy in words similar to Turner's.
_ kN
In noting the Commission's commitment to freedoms, he stressed that

"big government, big business and_big labor are not masters, but they
are powerful and we've got to be doubly vigilant to protect the little
guy. w3 An example §f the multitude of questions that such a point of
view raised was given by the Commission.

Should euthanasia be a crime in all circumstances?

. .. Should the state ever control the expregsior of
ideas?... Should an offence committed under the
influence of alcohol on drugs be excused?... Is an
Eskimo to be judged by the same criteria as other
Canadians?. .. When should a peace officer be en-
titled to enter a person's home to search for and
seize incriminating objects?. .. Should a citizen have
the right to refuse to answer questions asked by the

J

lpirst Reséarch Program, op. cit., p. 7.

2Québec, Le Soleil, April 24, 1972,

3Saint John, N.B., Telegraph-Journal Feb, 2, 1976,

Al
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o pohce . w. Should a citizen's‘duty to testify result in
.- -an econgmic loss to him?. .. does the threat of punish-

ment deter the commission of a crime and does a jail

. term make a person better able or more fit to live in

soc1ety" . Does it cost too much to obtain a d1vorce‘>1

L4

‘ Aga.m, the medxa appear to have been ‘quick to praJse the mentS‘o:E—the.-—-\

'LRC' "popuhst" wew of law reform. One paper observed that "the LRC

"2

The Globe a.nd Ma11 noted that, f-

Trad1t1onally, the law and 1ts enforcement machmery
has been principally directed toward interests related to ‘
economic, proprietary and purported moral values as =
espoused by the dominant groups in the particular society.
We now have the possibly unique opportunity to assist in
adapting the social force of the law to the minimum needs
of, a new society, i.e,, to the protection of ues, con-
cerned with individual dignity and acceptable quahty of
i li.'fe standaxds for all, 3

Certa:mly, the major cnmmal law pro;ect was a perfect reﬂect1on of

the basic problems, and of the need to discover new concepts. It pointed

out the ineﬁlc%cy of mere housecleaning and necessitated a re-thinking in

terms of societal values 4 - |
In a sense, the LRC's view of the law and consequent approach to

law reform have created_some of the problems which are examined in

Chapter II. They have also set up two standards by which it is possible

to, evaluate the Commission: to what degree has it been successful in

lpirst Research. Program, op. cit., p.. 9.
2

Dundas, Ontario, Star, Feb. 9, 1972,

.3Dec. 8, 1972, ' y S i

4Hartt, op. cit., passim.-

-
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reforming the law as an initiation of le_giélaiion by Parliament (Chap. II);

. S s LR o S :
i
3

to what extent has it been abie to influence the application of the,writ.ten

law—i, e., what happené to people in courts of law?
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CHAPTER I : .

THE COQMSSION AND THE POLITICAL ENVIRONMENT

€

A, Internal Crganiz-ation of the Commission

The First Reseéarch Program of the Law Reform Commission of

Canada (1972) projected the breakdown of the Commission's annual

operating budget. More than -any other indicators, these figures sug-

gest the degree of importance attached to each particular research pro-

ject. Of the entire 1972-1973 operating budget of $1,200,000, for -
example, 30% was assigned to the library and the séla.ries of thé support
staff, etc., while 70% 'of the budget went to the various projectsi,‘.' in the

form of researcher's salaries, etc. Of this 70%, 40% was for the

criminal law prbjects, 10% each for the projects on family law, evidence,'

expropriation, administrati.ve law, ongoing modernization of statutes, and
sti_.ldies to explbre areas of future reform and research priorities.l‘ A
tentative timetable for the comﬁletion of each of these undertakings.
was also presented. The factors su‘rroundiné the LRC's failure to satisfy
this timetab|1e will be examined later in this chapter.

The crystallization of‘these_ two important elements of the LRC's
planning necessitated, as the CommisSio_n" moved info ﬁe actual work
of law rleform, the development of an in.ter;hal decision—.szaking structure

which would move .each project from initiation through to completion.

The structure which has emerged appears to be well-suited to the

1F1rst Research Program of the Law Reform Comm:lssmn of Canada,

March, 1972, Information Canada, Ottawa, 1972,
35
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~ character and requirements of the Commission. For on the one hand, -

. the LRC is nof so small as'to be able to dispefse with any regularized

course of conduct, but on the other, it is not so large as to require a

highly formelized procedure, ~ The resulting blend is a generally recog-
: Y N .

nized system which is still flexible enough to be capable of modification

upon an informal basis when the need arises.

During the development stage, prior to the issuing of the First

'Resea.rch Program the Comxmssmn hired a management consulting firm

to assist in determining the approprlate internal structures. 1 The

ultimate result ‘ltlas been that the commissioners are directly involved in

' the various projects through the project directors., Each commissioner °

K
o

is z"is'signed the reSponsibili_ty of supervising one or more. resea‘r:‘ch pro-
jeete, and takes a hand in the editing of working papers and reports.

Tne close relationship with .the project director and the group enables
each commissioner to report to the LRC on a regular nasis. The relevant
commissioner thus becomes responsible for the accuracy of information °
relayed concerning his projec‘é(s).-2 The usual procedure followed in
terms of actually moﬁng a project toward completion is generally easy

to discern.3 First, a study 'paper is prepared for comment. I embodies

the findings of a particular project and receives a limited distribution.

1Report of the Proceedings of the Tth Official Meeting of the Com-
mission, Ottawa, March 1, 9 & 15, 1972,

2M. L. Friedland, ."The work of the Law Reform Commission of
Canada, " 6 Gazette 58 (March 1972), and Report of the Proceedings of
the 3d Official Meetmg, Oct. 12 & 13, 1971,

3
Friedland, op. cit,
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" There follows 2 Commission WOrking ‘paper which is also circulated

for comment, but on a w1der basm than the study paper The workzng

paper is the result of reactmns to the study paper reqewed by the -
LRC a.nd includes tentanve recommendatmns The fma.l report to

Pa.rhament is completed in the light of reaction to the working paper,
and may include dra.ft 1eg151at1on (i.e., the proposed Evidence Code ui

the recent Report on Evidence,.1976). At any of these stdges, 1t is

possible for the LRC to hold ‘hearings on the subject in question (s. 15,
LRCA). The move: toward implementation, during which the Standing
Committee on Justice and Legal Affairs might also hold hearings, .is
largely out of thg hands of the éommission and necessarily subject to
the vagai'ies of the normal legislative process. 1

But, as intimated ébove, sﬁch an apparently rig;id process is also
flexible, In ceﬁain cases, a study paper may not be required. In others,
the working paper méy be omitted. Nor is the usual study paper—working
paper—report progressidn necessarily a rehection of the interna.l.
decision-making progress. It is here that flexibility in the sense of the
requirements of a particular situation is most evident. The issuing of
any study or working paper may be the result of several internal "back-
ground" papers, which serve to present varying viewpoints, 'It is there-
fore possible for the individual researcher to have a strong influence,
especially in terms of the conceptual approach. But he or she must
"sell" that point of view to the commissioner in charge of the project.

In turn, he must "sell" it to the other members of the Commission, 2

_IThe factors dealing with implementation are dealt with in section D
of this chapter,

2Ini:ermew Confidential interviews were conducted with members
of the LRC (4), personnel in the Department of Justice (3) and Members
of Parliament (2). Much of this chapter is based upon these interviews
which were conducted between March 1977 and June 1978,



N
However 1t is at this stage that the commssmners do have a conS1der—

able mﬂuence over the content of t‘ne end product .For example, the
pro;ect on evidence went through numerous._ draft__s_ before being finally
accepted. \Thai this is so, siggests that there is e second level. of
dec1s1on-makmg among the five members of the LRC appomted under '
S.3 of the __LA_ Wh11e 1t is 1mpOSS1b1e to describe the process which
goes on at this stage as any‘ kind of set "system " certain cha.ractenstms
do stand out. The ob]ectwe is not strictly to reach a consensus over

any given issue. Rather, there is an attempt to accommodate opposing
views and concerns within the framework of specific ‘findings. This is
more a_ reflection of the nature of the law itself, than an unwillingness

to be precise in terms of recommendations. 1 & is at this stage particu-
larly that the value of the ”mputs" (pubhc opinion and dialogue) is felt,
They may reveal facets of an issue whlch have been OW

fully appreciated in their ramifications. Occasionally, as in the case of

the First Research Program, an entirely new course of conduct may be

indicated.

The internal decision-making process in ge/nerai is theréfore an
accurate reflection of the nature of the law itself. There ‘is no "right"
or "wrong" laws; merely laws which are comparaiiveiy better or worse
than others. Their improvement requires z;n airing of the difficulties
faced and, as much as possible, an accommodation of different perspec-

tives, The recognition on the part of the LRC of this feature of the

11 e., law reform is not a "right or wrong" enterprise. See
Chapter II.. :




1a§v has contributed toward an'e:ii:anéionin..the‘_sc‘:ope of.the external ’
.aspects _:o'f the Commis“sion's decision—makihé process., St}ld;? and wbi'l_cing\ N
papers ai'e distributed to Bar associations, Judges' Committees, Law-"
Schools, other law reform agenc1es the medla as well as other inter-
ested parties such as unions, voluntary agencies and high schools. Ihe

effect of this public d:alogue on the LRC's work will be discnssed later,

- B. The LRC and the Federal Distribution of Legislative Powers .

As a creation of the federal government, the LRC is strlctly speakmg
limited to enammmg sub]ects falling under the federal power as enumerated

in s, 91 of the British North America Act, 1867. But the federal power

also extends to areas of concurrent jurisdiction such as agriculture and
immigration (s. 95). There is also a third "g'rey“ area where the federal
and provincial powers overlap, but neither's legislation is ultra vires
unless there is 1) a collision in terms of outfight conflict or repugnancy
where tnel'fe'deral legislation will prevail, 2) merely supplemental provincial
legislation, which is usually allowed _.to stand, or 3) duplicative provincial
legislation, where again the federal legislation will usually be paramount. 1
By including s.13 in the LRCA, thereby enabling joint projects with
provincial law reform agencies, the federal governm-ent recognized that

the LRC wouald be able to enter this "grey" area. The LRC has in fact
done so, the Family Law and Evidence projects being examples., Here,
there is a clear need for cooperation and consultation between the two

levels of law reform activity. As noted earlier, the federal/provincial_._--

1w.R. Lederman, "The concurrent operation of federal and provm—
cial law in Canada, " (1963) 9 McG1l1 Law Journal 185,



aspect of the' LR®'s work was recognized during the parliamentary debate

over: the LRCA, Writing I 1972, then-commissioner Friedland -npted

"

v thad:” there were. alfeady law reform agencies in all the provinces and

th:.a;t jint study .woulc_i be of vital .ixﬁportance in order to avoid duplica-
tion. He felt that the LRé had “an important role to play in helping to
coordinate the work ofthe various provincial law reform bodies and in
helping to achieve a measure of uniformity in certain areas of the law. nl
It is fairly clear, however, that this federal aspect of t;é L_RC's
role has acted as Something of an inhibiting factor. While the Commis-
sion will not ignore the federal aspects of certain reforms, it has been
suggested that this factor does in.hibit- precision in the sense of formu-

2 ¥ a particular project's recommenda-

lating czomple.te recommendations.
tions are to be presented in the form of proposed legislation, for example,
the LRC canhot. fully present them, 1f a substantial porticsn falls under
provincial jurisdiction. Such an attempt.would be perceived by the
provinces as blatant intervention into their sphere of competence. Politi-
cally, such a move could only harm the LRC. Also, because of the

same kind of problems as are faced by federal/provincial conferences,

the LRC has not taken a lead in “coordinating the activities of provincial
law reform agencies. However, the LRC has at least reaped from that
"failure" the benefit of not becoming too closely identified with the federal
government in the pejorative sense (the "feds"), Yet these kinds of

difficulties were perceived as having had an unfortunate effect upon

1Friedland, op. cit., p. 67.

2I.nicerview.

i :".'-'il'l:.i
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ily Law proiect 1 But once these difficulties. are

1

surmounted ‘the £ eral/provmcxal structures often‘play an important

o role in terms of pt 1ng recommendatxorf into effect. For example,

the.implgmentation of unified family court systeins at the provincial _level'
is  assisted to a considerable e:deﬁt, by the federall government, mostly
throughl'funding-.\ I an LRC report, or part of one, is to be implemented;
the Department of Justice plays a'kéy role in the ne;:eséary federal/

provincial consultation which must take place. This is often accomplished

-through the annual Uniformity Conference), 2 gathering of provincial legal

officials, which. will often consider LRC recommendations in terms of
ﬁniform implementation in the provinces., At thi'a‘ present time, the federal .
Department of Justiée is_\in(olved in a 3-year study with thé‘ provinces on
evidencé_ and one on _menta.l disorder. _
Thé'sq important aspects of the LRC's work, its relationship.io
provincial afid other law r;eforin agenciés and to the federal Department
~

of Justice, must now be considered more closely, for they reveal much

about the LRC's political character and effectiveness.

3
N I

C. The LRC and Other Law Reform Agencies

The relative tardiness of the legislation creating the LRC (i.e., as
compared with New Zealand - 1937, N.Y. State - 1934, California ~ 1953,

Ontario - 1964, and England - 1965) perhaps made it inevitable that it

should have been modelled after some of its foreign predecessors.

By 1974, the government was beginning to draw fire from critics
in Parliament and ersewhere for its failure to implement any of the

lcalgary Herald, Feb. 11. 1977,
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.- In attempting to .

defend his depzﬁsnt's_ inactivity, then Justice ister Lang suggested
at ‘the real difficulty lay in securing the cooperation of
the various provincial law reform agiencies.1 The fact was that there -

were very real problems as far as joint federal/provinci?l law reform

was concerned. Nor were these difficulties necessarily the result of

any rivalry or jealousy. In the first place, the timetables of the different

)

agencieg often varlt-’}d Understandably, a particular provincial law reform

body whose program had been established for the long-term years before -

. the creation of the LRC would not feel particularly inclined toward revis-

ing its schedule in order to fit in witl the LRC. Also, - the timetables

of the various provincial agencies could différ, thus_complicaﬁng efforts
at- coopera,tiori: -Secondly, the programmes of the LRC and its provincial
counterparts were frequently based u.pon contrasting sets of fiﬁancially-
imposed priorities. Wherzz the LRC was devoting the greate;' part of

its fin@} resources to criminal law studieé, provincial bodies were
appropriating morel to family law, etc. Such problems were also a
result of the division of legislgtive areas between the two levels of
government; criminal iaw,_ for example, being a federal métter. Finally,

problems of liaison were encountered in terms of the mere mechanism

- of meeting and: résolving issues in a mutually satisfactory manner. Never-

}

theless, a continuing effort has beer';" maintained on the part _\?f the LRC

to meet with its provincial opposiftés. There is some exchange of per-

—

1House of Commons Debates,” Dec. 12, 1974, .

il
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ﬂhange because they are more suited to the "verbal“ form of law Te-

.43

;sonhel to oﬁsei:x_re meetings and the entry of the LRC into the field of |
' family laﬁv and éviderllce has “of neéessity led- to closer. cdoperation' It
is poss1b1e to speculate that much of the d:fficulty lay in the generally
accepted notion that areas of provincial ]unsdlctmn are easier to Gl
form. These areas constitute what is -often terme& "lawyers* 1aw " They u
- are the most techmca.l, in terms of the usage ot language. Becaufe there
¢ is widespread agreement as _t:,.'g the- meaning of,_ such terms, the implica-
tions of change ére more apparént than in the field of criminal law, -
for example, where‘it is nece-s'.sary to deal more with unwieldy principles
and societal notions, Thu\ iti 1s easier tc; effect change in the former
ar“ea.. On the other ha.nd it is a.rgued that federal jurisdiction is much
more limited in terms of "lawyers' law, " often to spe:mc sect1ons of
the Criminal Code and certam aspects of family law. Hence, there -may
be a tgndency on the part of a federal body such as the LRC to involve

itself as much as possible in these strictly provincial areas which are

"easier" to reform, and hence more attractive., Any- cooperation between

federal and provincial law reform agencies which seeks to establish a
common timetable, etc,, necessarily takes on a certain competitive
character as each level strives to satisfy its own aspirations. As noted

earlier, the potential for a mere duplication of the usual federal/provincial

~ infighting is enormous,

Fortunately for all parties concerhed, including the public, the
. 7
annual Unifo_rmity Conference has been playing an increasingly important

role in easing any actual tensions and in ééfusing potential ones, Is
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capa.'city"to do so is derired from its non—partisan character. As a con"-
sultmg body wh1ch brings together the two heads of government wh11e
concentrating on mter-—provmmal 1ssues it is perhaps able to face )
compromses where a poht1ca1 group would noj: be able to, Since the
creanon of the LRC the Uniformity Conference has urged cooperation
between.the provmc_lal agenc1es and the federal Comrmss:mn. In 1972,

it established a continnal exchange of study and working papers, etc.'
Sin‘oe' 1973, the LRC has _play'ed a considerable rolé as 'ob's‘erver.- In that
year, its workin;'-pa:per_s were discussed at the conference“.?;' The next
year, LRC representatives Ted seminar discussions on’ verio_us working _“
papers. ln 1977, a joint federal/provincial projéct on evidence was- an- |
ﬁounced( a direct result of the previous year's presentation to the con-

ference of the LRC's report on evidence.

-t

D. The LRC and the Federal Department of Justice

Figure 1 outhnes the relatlonshlps between the LRC, the Minister of

:Iustlce and Parliament, based upon; the relevant sections of the Law Reform

submits final study reports

‘ Fig, 1
maLenforce pr10r1t1es ) '
_approves by-laws - \ *. must table pro-
‘ ~\. grammes, re-

1 recommends members to Governor- M £ - ports & annual” Parlia-
N in-Council _ O -1 reports within ment
\ . 15 days of

approves payment receipt

of exports.

submits programme & estimate
of resources & timetal;le

- must agree to joint projects

submits annual report containing
information specified by the Minister




. Comxmssmn Act N ‘
L, kN 1970 Justice Minister Turner had prom:.sed "a substanual degree

- of mdependence" for the LRC 1 But, as noted earher " several MP's and

"———-_._

" Senators suggested that. the wordmg of the. Law Reform Comm1$s1on Act

would enable the M1mster of Justice to exert a prepondera.nce of control
over the Commission. In 1972, the LRC vomed the .need for gmdelmes

to establish a dnnsmn of responS1b111t1es between the Department of

,, .

Justice and the _Comxmssm_n., - Its genuine concern over the LRC's inde-

- pendence was demonstrated "i_n-i'ts response“ to an apparently trivial 'pro-

pa———

5 posal suggesting that the Department assume res'ponsibil‘ity.for the Com— :
.  mission's library, "I was the consensus that to make the Commission
. library -arsub-lihrary of the Department of Justice [wonld] be frittering
away the mdependence of the Comm.lssmn n2 Indeed the notion that the ~
LRC would be mdependent was serxously contrad1cted by Mr. Turner
TN h1mse1f Who noted that the LRC would be concerned with reforms, "the
| N need for which is felt by the government and reflected in Parhament nd’
Mo“”é"bver " it would be the role of Parhament the apprOpnate comrmttees '
Ny and-’“the Department of Just1ce to first take a posﬁron on_any of._‘the LRC's
. ‘r_eco'mmendations._ It is diffieult to.‘escape the conclusion that such
- functi.on_s would fall essentially 'to".tlhe Ee;)értment, for it is its responsi-

e ;bility to screen and- first assess proposed legielation. Before - Parliament

pid,, Feb. 23, 1970, p. 3961, . -

2Report of . the Proceedings of the 11th Off1c1a1 Meetmgof the
Commission, Ottawa, Sept. 20 21, 1972, p. 6

_‘?House of Commens Debaies, Feb, 23, 1970, p. 3961,

.
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would be able to take a stand on the Commission's r.econim_endations‘,\‘

thérgfore,_i_tghe'l)epartment would already have had an opp@rtun_ity either

. to modify or to block them completely, obvidusly at the discretion of
the Minister and ultimately, of Cabinet. |

- These cqncerns‘are supported by the relationships sketched out in
.ﬁg. 1, and have prompted some observers to call the situation one of
"relative independence, "1 The)g)relationship_s between the Commission

and the Minister are ones of control. In every instance, the LRC
must either .mbﬁit a repbrt, or the Minister niust approve some
course of action. Nowhere is it stated that the Minister of Justice

" hés a responsibility toward the Commission in terms of implementing
recommendations.  Similarly, while it may be airgued that the tabling
of LRC reports in Parliament bs; the Minister constitutes a direct.for_m
of responsibility, there is nowhere in that relationship (Minister /Parlianient)
any kind ‘of commitment as to final implementation. Although s. 18 of the?
%does. provide for a statement by the Minister at the time a report
is tabled, including such c“omlments as he "sees fit " this can hardly be
called a responsibility to indicate the éau:se of action likely to be taken ‘

by the government on a particular report.) Clearly, -thgre exists con-

siderable potential for LRC recomm

the machinery of the Justice Départment,d\wii:h no assurance that they

tions to simply disappear into

will ever reappear. We may hypothesize that this will be the case where

Department or government priorities do not fit in with the work being

lFriedland, op. cit., p."67.

"’
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-done by the LRC. I, for example, the government is:heavily involved

in criminal law matters,, it will not be interested in*?.cting'npon a recent

LRC recommendation in the area of family law‘:‘\ On the other side of .the

~coin, we may hypothesize‘. that there is adequate room for government

priorities to become the LRC's priorities. Section 12(2) of the LRCA -~

is prec1se1y the means by which th1s may be accomphshed It requires

the LRC to include in its programme any study of a "specml priority"
requested by the Minister. To sum up, then, while the government S

priorities may become-the LRC's the reverse does not necessanly

Fl

hold true. . 1
The nature of the relationship between the LRC and its political
masters is reflected in the fate of the LRC's final reports which have

appeared to date. The fa.ilure of the government to {ake any concrete

action on any recommendatlons has certainly engendered some frustration-

on the part of the LRC. Yet there is still a feeling that somethmfr is
being done. In the area of fsmﬂy law, the federal government is cur-
rently negotiating witn the prov-inces.over the implementation of some

recomimendations, The recommendatmns concernmg the Criminal Code
mostly of a conceptual a.nd phllosoph1ca1 nature, are being a.dapted to a

great extent in the courts. However, nothing whatsoever has been done

with the repbrts on Sunday Observance and Expropriation. This is

'. undoubtedly a reflection of ministerial, and hence.government, priorities.

" The Sunday Observance project in pa.rticnlar is an excellent example of

the Justice/LRC relatiOnship. It was referred to the LRC by the govern-

ment, and was patently a political move, for the issue was relevant at

- 47
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tlie time. The ‘pl'acing‘ of the report in limbo ‘5,\1S0 demonstrated that
the: 1ssue had become politically "dead." o .

In 1974 durmg the' debate over Bill: C 43 (a.mendment to LRCA)
several MP'S began to express concern over the failure to 1mp1ement
any recor.m;:endations. One suggested that then-chairman E, Patrick l-Ha.rtt
was becc;niing d{scoufaged with the progress 'of the LRC's work, 1 1 1971,
Justiée Hartt had not anticipated "waiting a long period of time before

making a report. "2 Fven the timetable outlined in the First Research
\

Program had bee‘n optimistic, It predicted that reports on native
s v

S

offenders, poverty and th’g criminal law, evidence and family law would
appear within two years; that is, in 1974-1975. However, final reports
did not begin to appear until early 1976. Mr, Andrew- Brewin attacked

the Minister of Justice during question period:
. . . what has transpired as a result }ﬁ this commission?
I ask the Minister to tell the House what legislation had
resulted from this?, what, single recomm tion has been
- made part of the law of this country, by reason of the
LRC? 1 suggest that there is somfething very wrong when
four years after the commission was created the net
results, in terms of actual legislation, are completely
absent so far as I can see.
I am not complaining about the commission itself, but .
_where in the House have we seen any evidence of improve-
ment, modernization and reform of the law? Where are
the new approaches and the new concepts ?3

Although it is possible to dismiss such a query in the light of the

implications of the "fundamentalist" approach taken by the LRC, and"

lHouse of Commons Debates, Dec, 12, 1974,

.2Vancouver Sun, Dec. ‘17, 1971,

3House of Commons Debates, Dec., 12, 1974,

—



_the new Justice Minister, Mr. Basford, told Parliament to. expect

A N LR . .

-
~

therefore the re.laiive-'uﬁimportance of -verba1~cha.nges it was néné\theiess ,

a fact that v1rtually nothmg of substance‘“haﬂ*transplred as a result of
the Comrmssxon‘s work. Just1ce Minister La.ng correctly replied that
no final reports had as yet been received. In all fairness, the LRC

-could “not be accused .of anything but over-eagerness and an imperfect

understandmg of what it was gettmg into. The subsequent failure of the

COmm1ssmn to meet its m1t1a1 timetable undoubtedly reﬂects the fact
that it took longer than expected to develop a sat1sfactory approach.
Almost every study project was by its nature long-term This was not
fully appreclated in 1974, While Mr. Lang s reply ‘was correct, the
Department of Justice (or the Minister) did not remain blameless for
iong. Shortly before sevefal final reports were ex_'p.ect'ed in late - 1975,
changes accordingly, _and that the Department was "gearing up" in

anticipation, 1

The appearance of final reports and their fate qffers an excellent
illustration of the working relationship between the Commission and the
Department of Justice. From the outset, several general criticisms
were made of the reports by the press and, more particularly, the

legal profession itself. Some said that their quality was not so _great,

while others maintained that the reports were only academic, Still others

suggested that they were very P.R.-oriented and did not elaborate suf-
ficiently upon the areas of law covered. But any initial antipathy now

appears to have vanished.
- Imid., Nov. 19, 1975. ' ~
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‘The very fact that the LRC's reports go dlrectly to the Department

"of Justlce, and are ex med by oﬂlcxals there creai:ed an 1mt1a1

understandable and inevitable fnctmn between the two. On the one hand,

the Department of Justice was generally felt to be conservative and

certainly constrained in its scope of activity by direct ministerial control.

On the other hand, the LRC was a new agency, related to, but allegedly
1ndependent from, the Department " It was perhaps natural that each
would strlve to asset't its terr1tor1a.1 .imperative, anti, when .theseh ove'r-'.'-
lapped, that there would be a certain amount of conflict and tension.

But to a great degree, what potential conflict existed at that ti_.me has
been minimized by the slow development of a working relation\ship. l"-
Because final reports only began to appear in 1976, prior to that time

nothing had really been arranged in terms of liaison between the LRC

and the Department of Justice, The sudden influx of reports (7) came

ns sornething of a surprise, therefore, and the relationship gradually
evolved in an informal, almost ad hoc, manner as people saw what

needed to be done, Until that time, the Policy/Planning section of the

‘Department had had little to do with the LRC. But a number of new -

.positions were created to cope with the inflow of new work,

Because of the essentially informal nature of the relationship, it

is difficult to draw any consistent path that a Commission report will
follow through the Department. A report's progress is\decreed by the
nature of its subject matter. For that reason, it has been difficult also

for Department officials to establish any sort of regularized procedure.

A report covering an issue that is politically relevant, for example, is



51
likely to pass through the Department much faster and very p0581b1y
reach the stage of proposed. 1eg151at1on, than a report which is pohtmally
obsolete. In other words, whether a report moves into the legislative
arena is a matter of mm1ster1a1 priorities. This pattern is demonstrated

by the failure of the report on Sunday Observance to reach the legis-

lation stage, in spite of having been referred to the LRC by the govern-
‘ment. The fact was that between the time of referral to the C.ommission .
and the time of the report's' submission, the subject had become relatively
unirmportant in political terms. In much the same way, because of govern-
‘ment priorities, some reports may be .shelved for an indefinite period of :

time. This obviously caused some frustration among the Justice Depart-

e

ment officials who would have dealt with the report. An example of this

~n

is the LRC's report on Family Law, which was only recently taken off

P

the sheli, presum_abiy because the iseue had ‘gained the political limeli'ght

once again,

However, tt is posstble to discern certain .generel tendencies with
regard to the department's treatxﬁent of LRC reports. In much the
same way that a particular co:nmissioﬁer at the LRC will be responsible
for a particular research project, one member of the Policy/Planning
unit of the Justice Department is usually a;sl_signed to take care of a
report, At this stage, the department's task is the analysis of the
Commission'e report, = While there is obviously room for duplication
of work in such a re-examination, it is generally felt that a fairly

efficient division of labour has been effected between the LRC and

the Department of Justice, & has been sﬂggested. that, on the one hand,



the LRC's role is one of mnovahon, wh1le on the other the depar#ment'
. task is one of unplementatmn. Although such a.n apportmnment of roles
:is by no mea.ns exclusnre it is useful as a rough guxdelme Within.

'-.such a context the LRC's functlon is to prowde the broad phﬂosophmal

.underpmmngs of an area of law.. For example, the report Our Criminal
Law attempts to outline some of the basic notions that should serve as“'
the basis for a revised Criminal Code. The Department of Justice's
role is to temper the Commission‘s ideal:ism. It musé translate the:
LRC's recommendations into reality by con51der1ng the potential effect
of 1mp1emented recommendatmns on other legal lnfrastructures It

would, for example, attempt to assess the impact of a revised Criminal

Code, based upon LRC recommendations, on other-statutes, the economic

implicat_ions such as shared-cost arrangements with the provinces, and
resources {i.e., police, social agencies, court timetables, etc.). The

department's job of adding reality to LRC material is. occasionally

h]
rendered difficult when the Commission fails to provide the philosophical’

basis for a particular subject. It then becomes é.rduous for the depart-
ment to visualize the recommendations within the framework of an entire
scheme. ‘There is a concern within the Department of Justice that the
Commission's reports have lacked specificity in certain 'cases.

At the same tirﬁe, it is clear that the Departrﬁent of Justice faces
Ehe same kinds of problems as does the Commission. The department's

output, because it is more closely tied to ministerial control, is totally

subordinated . to government priorities, whereas the LRC's immediate

output is to a great extent self-determined. More significantly, if a

"~ .- g * . . l “l\' R 4 h . : ! 52
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'__'hot‘ political issue arises, and the government .‘considers it necessary

to take im_mediéie legislative action, the ongoing work of both the LRC

. and the department on that subject may be ignored.by the 'govérnr;;ent.

A

For example, the recently introduced amendments to the Criminal Code

dealing with rape and sexual offences were the direct result of a Prime

Ministerial directive. This sudden action, in which the measures were

incorporated into the Bill in a space of five hours, was the result of
the representations of women's pressure groups whose Suggestioiis were
accepted on the spot. 1 g is possible to feact to this by applauding it
as "democracy in action," But there is an equally valid argument which

contends that the acceptance of suggestions should not/ preclude careful

thought before implementation, I is clear that little thought can possibly

have been given to these measures before their incorporation into the

Bill,” and that much LRC and department V{O{k was ignored in the rush.

~ One does not immediately rush a new aircraft design into production,

without first testing and evaluating its future performance, even if the
design is an undoubted theoretical success.

T?ﬁe Department of Justice encounters problemé also at the level
§f federal/provincial relations. As noted earlier, the department plays
a central role at the implementation stage, At this poﬁxt, the process
of consultation is implicitly difficult. First, the department is much
more closély- associated with thé "feds." Secondly, if the department

merely presents "suggested" reforms to the provinces, it is accused of

being unprepa.red.‘ If on the other hand, the department presents a com-

1Interview.
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federal/provincial discussions.
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151e'ie package, it is often accused of having already reached a decision

wn‘.hout having consulted the provmces In short, fhe difficulties are

Bl Y

those of normal federal/provmcml rela.tlons But generally, the depart-

" ment is developmg new techniques of consulta_tion which are _\;vorking

well, _Whil_e'mf.lch is accomplished on an informal basis, the department '
does resort to some of the formal .mechanisms of fedefal/prévincial |
relations. As does the _LRCj .the depa.rtment has found the Uniformity '
Conference to be of use in rendering more effective the necessary

The foregoing discussion points to two inescapable conclusions. In

the first place, the LRC is an important part of the process of legal *

reform because it fills a "'gap' or a 'void" in""which prior to the estab-
lishment of the commssmn, little could be done in the way of law

reform, As former commissioner Fr1ed1and pomted out: ”When law

"reform is tackled directly by the government without a law reform

commission, the process of consultation is usually more selective,

There is no machinery for widesprea& consultation, 'l While he was
8pé:11-:'1ng partic;llarly about the &-;gree to which the government could
engage in a dialogue on law reform with ﬁegments of the population,

the same ‘statement could be modified to apply to the areas of law

Whlch are taken into consideration for possxble reform. Because a

government is by its very nature ai'tuned to political issues, it is unable,
N
or unlikely, to touch on questions which may very well be deserving of

reform, because they are either politically irrelevant or dangerous.

l¥riedland, op. cit., p. 61.
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The second conclusmn, wh1ch anses out of tﬁe f1rst is that a
body such as the LRC necessarily plays a pol1t1cal role. The degree
to wh1ch it does so is determmed by its "proximity" to sources of control
at the governmeptal level. Thus, the question of the LRC's "iﬁdependence"
becomes cx;uci:il to its mode of opepaﬂi%q_. One observer has Succinctly
stated the questxgn as follows*

v,

. .. whether a government should be in the position to
decide on priorities for studies by the agency-or to
veto studies in :controversial areas which the govern-
ment might find politically embarrassing, The first
question points up the danger of an agency being
used by the government as a means of relieving it
from the discomfort of current political issues which
ought to be .resolved directly in, the legislature. 1
The political aspects and implications of the LRC's work are revealed -
in various wajs. Under s. 4(3){a) and (b) of the LRCA, at least two ¥
. members of the commission must be qf_rem')the province of Québec. The
LRC itself was quick to recognize "that the Commission needed to

establish its presence in the Province of Québec in order to be 'visible'

-

in that province and to_ensure the maximum participation of its citizens
- in the Wc:jk of the Commission, "2 .'i‘here has also been speculation that
the political uses to which the Commissio;x ’?night be put, which were -
" recognized in Parliamént, have been realized from time to time. In
2 sense, the LRC can be perceived as acting as a testing ground for

recommendations which might be politically hazardous if put forward by

the government. Although to this extent the Commission may be the

l

Ir. F Gosse, "Canadian law reform agenc1es " 1 Canadian B.J. 1
(1970), p. 2.

%Report of the Proceedings of the 15t Official Meetmg of the Com-
mlssmn, Ottawa, July 27, 1971, p. 2.
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tool of its political masters, those involved observe that the Commission <

has been otherwise unaffected as i:he creation of a partisan go'vernme:it.

However it is difficult to imagine such other ways in which) it might
be affected.—--@ertamly, the "testing ground" theory has recélved the

most mdespread attentmn

To be able to receive a report that has already yielded
to public opinion before it is even released must be a
very comforting cushion for any insecure or aimless
government, It is also an abdication of its responsi-
bility and a visible weakness ff the law reform body
in whatever guise it appears, .
. ¥ ,
The referral of the question of Sunday observance legislation to the
LRC wes-obviously such an effort at evading treacherous political ground.
But it is also clear that the political role may be played in both direc- '
tions. It has been suggested that_.the LRC refused to embark upon the
study of abortion and capital pumshment because of the pol1t1cal character
of those subJects 2 tn turn, .this suggests that a government's powe to '

impose a research prOJect upon the Commission (LRCA) j not abso
and that the LRC retains a certain "p011t1cal" ca.pabﬂ of its own,

On the other hand, it is possible that a pohtlcally active LRC would
be a good thing, By throwing off all pretenc_e,' the Comxmssmn would
effecti become -a particular kind of pressure or interest group. It_
would be able to intervene, for example, in an effort to prevent the |
Standing Committee on Justice and Legal Aﬁairs from putting its own
ideas into.Bills without bothering to.consult the LRC.3

~« IToronto Globe & Mail, Jan. 18, 1973.

o

2Interv1ew

3This notion is taken up in the final chapter.
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' Affairs in particular, for example? . Lﬂ

e
"Given the near-total subordination of the LRC's work to the political
element, at least in theory, what may be done to alléviate the .s'.it‘uattion_?1

Here, three central issies must be dealt with. - In the first place, should

. there be some measure of responsibility on the part”of the Minister of

Jus_ticetowax:d the Commissibn in terms of the implementation of recom-
mendafcions? Secondly, 'shduld"the Minister have a responsibility toward

Cabinet? Finally, should the Minister have an obligation with regard to

"Parliament in general, or the House Committee on Justice and Legal

3

The scheme envisaged by the LRCA was to render the Commission
responsible to Parliament, through the Minister of Justice, by the tabling of

repofts and programmes,. There is no doubt that the LRC, as a con-

 sumer of public funds, should be held accountable fof its operations to

the elected representatives. “But should there be a correlative acco-unta-

bility on the part of the Minister to explain either action taken on Com-

" mission recommendations, or the lack of it? It is obvious that at the

present time, there is no assurance whatever that LRC reports will
\

ever emerge from the Department of Justice, or ever be considered by

the department itself. The relationships noted above in Figure 1 aré all
relaiidnships of control and dependency, all of which work to effectively
restrain the activity of the LRC, or the effect of its findings.

The answer to the question of whether there should be any form

— " of ministerial responsibility turns on the nature of the LRC's role. On

+ LThat this subordination has effectively hampered the LRC in the
pursuit of its objectives is made abundantly clear in Chapter V.,

-

-

-

-
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the one hand, it must be conS1dered merely a.s an advxsory agency, .
somewhat umque in 1ts quas1—mdependence from the daily workmgs of
the Department of Just:ce bt neverthelesﬁunder ministerial superwsmn
Such is the case in mstances where the ‘Commission carnes out projects .
selected on its ow:i under s. 12(1)(b) of the Act Here, there is clearly
room for m1mster1al dlscretmn as to the fate of recommendat-lons and
reports. But thls 1s not to say that such a d1scret1on should be exer-
cised mthout expla.natzon Just as the LRC is accountable for 1ts use

of pubhc funds, so should the' Minister be accountable to Parhament

and. thereby to. the pubhc, for vetoing the progress of any report, etc
Section 18 of the Act should be amended in, such a way as to force the

Mlmster into mak:.ng a complete statement if parts of programmes are- not

[} ES-ERE S .

approved or reports are "shelved" by the department

o Lora

To counter any poorly-explamed use of m1mster1al discretion, the
LRC should be able to make use of the poht1ca.1 aspects of its role. It
has already been noted that to an extent, the LRC may be rega.rded as

. @ particular type of pressure group. To some degree, . it undoubtedly

PRSP O

already, fulfils the functions of an interest group. It has already been

-

suggested that the business of law reform is a matter for irlte_rest groups. 1

In its meetings with representatives of provincial law reforrh agencies and - :
Department of Justice officials, it attémpts to "push” its own views. i:,%
There is no reason whp'the' LRC should not expand this role and lobby ' %
at the government level, in much the same way as do the Canadian z
Medical Association or .the‘Canadian Labour Congress, ete, Also, the :“

1Interview. This theme is picked up in Chapter V.

e S P e

o s
%’



. Commission’h
. . ‘ p— \
research programmes (see Chapter IV‘) Why should it not be able '

to use the res"ErIf's' of .these consultanons to back up demands for act1on

B
L] -

. On the other hand the LRC may be conceived as 2 part of the A

- legislative process In exerc1s1ng 1ts right to refer stud1es to the Com- .

“ S ai: the government level?

"

mission under s. 12 (2} of the Act, the M1mster is necessa]rlly indicating ‘
‘to the Com\mzssxon, as well as Parliament, that a partm/ ar a;\ea of the:
.law is in need of reform, and that the Comrni'ssion is to determine the
.best way to a_iccomplish it, It seems reasona.ble here to expect a con-
-siderabl-higher degree .of responsibility on the part of the Minist:ar to
- - the ILRC. In this way, the. yed for a greater responsxbmty towa.rd
® Parhament would also be satisfied. A report or recommendatmn would
wstil‘l he reviewed by the Department of Justice' but - orﬂy to be “tempered" '
. with reality. It would then become the responsﬂnhty of some suitable
body, such "as the Standmg Committee on Justice and Legal Affajrs,” to
be mplemented— in. the approprlate f.orm. :

When assessmg the Canadlan pol1t1cal system in mstmmonau:erms,
one seems ineyitably to come fu]l cxrcle a.nd return to the most S1gmf1cant
problem. -As’ elsewhere, the centra.l difficulty here is the phenomenon 'of

'. lmcr,easmgly powerful”cabmet ;government The obstacles encountered by
‘ thgq.RC are very similar to. those faced by parhamenta.ry bacld)enchers
B{_:th are limited in the degree to which they are able to participate in

the policy-making process. Their access to it, and inﬂuence over it, .-

is tenuous, o “ - C



iy

'The only questlon wh1ch mstmgmshes between the two i'e., how much |
o, _ : of a right does the LRC have to be a part ‘of the leglslanve process
‘ It 1s, _after a11 an extension ‘of the government bureaucracy, and in
) no way a representahve body. Q_nce it is conceded that the Commlssi,en
éoes play a part in the process, 'it is only fair to .concede it the rxght
o;@;m\g its recommendatmns ai least consniered by elected bodies
. rather than by another branch of ‘the, bureaucracy. The issue of the

, - - ) -
" LRC's role in the legislative procéss is discussed further in Chapter. V.
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' CHAPTER IV

THE COMMISSION'S DIALOGUE WITH THE PUBLIC

‘Reaci;io'n to tfe work of the LRC has been mixed, to say the least.
Oa fhe one hand, a substantial segment' of .the press and géneral public
has been dlsappomted o;rer the absence of 1mp1emented 1eg151at10n arlslng
as a result of the Commission's recommendations. It is eVJ.dent that
some of the blame for continuing problems in the field of law reform
was initially placed at the d'oors.t.ep of ?arliament. As the. most visible

source of law-making, and hence verbal law reform, it was perhaps

i_z;evitablé that Parliament should receive the brunt of the attack.,. Mr.

David Orlikow (Winnipeg North) hastened to defend Parliament..

_ R The public assumes that because the commissions

have recommended these things, we have in fact done
.them, and that since we have done these things and
since crime continues to increase, these recommenda-
tions have not worked and will not work, The public
is misinformed; the public misunderstands. We have
never done most of the things which have been recom-
mended by these committees and commissions which
governments have approved.

Whether this was actually a criticism of the LRC or merely an implied
attack upon the.government (i.e,, cabinet) is unclear. What is clear _
is that Orlikow was pomtmg out that recommendations had never reached
the stage where they could be . considered by Parliament and that Parlia-
ment as a legislative institution was not about to be saddled with any of
the blame. X is more than likely, as suggested by the .description in

Chapter I of the relationship between the LRC and the Minister of

lHouse of Commons Debates, March 31, 1976, p. 12333,
_ N
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Justice (and consequently Cabinet), that the failure to take action may
be placed on the peculiar mstltutmn of Cabinet government

The press s response, on the other hand, . dealt dlrectly vnth what

~ it-perceived as criteria for evaluating the LRC's effectiveness. The

majority of criticisms levelled at the Commission were based on a

‘misunderstanding of its research program and more specifically, its

approach to law reform. In commenting upon the First Research Pro-
gram, a frequently-levelled criticism was' that the ultir;mte objectives

of law reform were already 'k.nown and that fesults, presumably in the
form of legislation, were -“-rhat :ﬁattered. More. sig-nificently, the Com-'

mission's "relevance remains a long way from being established. vl o

a similar vein, the Montreal Star observed that the LRC's "work will

'only-have value if its proposals for change are actively taken up by

w2 It later criticized the Commission as being too

the government, . ..
academic-oriented; so much so that it was ignoring reality. 3 One of

]

the most scathing comments, at least in its implications, appeared in

the Edmonton Journal:

The Commission is 30 months old, and it is fighting _
against obscurity. When the report (The Worst Form of -
Tyranny) ‘was tabled in Parliament this month, it gener-
ated little interest’ or publicity around the country, a
sign that perhaps law reform isn't the issue it was when
former ]ust1c2 minister John Turner created the perma.nent
commission.

1Toronto-Globe & Mail, Jan, 20, 1973.
23uly 26, 1976.
3Dpec, .16, 1976.

dNov. 5, 1973.
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But the LRC recexved its share of kudos from the press as well, Wr1t1ng_

about the g-rowth of self-crltxcal att1tudes on-the part of the leg'a.l estab-
11shment one newspaper comphmented the Comm1ss1on as "one of the
most effective instruments in this\' gradual process. "l Thanks 'to the .
efforts of the LRC, lawyers were beginning to .shed their attitude of
isolationism a.nd to recogniz-e that legal institutions Ew.ere not ne'c‘essarily'
perfeet, in their eyes as vé.ell as.t.hose'of the publio | )
That most realized that the true culpnt was the government (Cabmet)
Q’as 111ustrated by the increased effort on the part of backbench MP's to
introduce prwate members' bills based upon the Comm1sszon's recom-
mendatlons. One of the LRC's model bills (on ev1dence) was introduced
in order "to test the government's s;ncerzty about thexr commitment to
re.forms in the law as proposed by the LRC n2 A smnlar enterprise was
mounted with respect to the LRC‘s recommendatlons concermng no-fault
divorce, which had been endorsed by the press, _ Both of these prlvaie
members' bills eith_er died on the order paper or failed to receive
approval for first' reading. The obvious implication is that the govern-
ment simply did not consider these recommendations important enough
to take up the \time of Parliament, That such is the fate suffered by
the vast majority of private niembers‘ bills does not detract from this
.conclusion. For whenever a private members’ biﬁ is thought to be of

sufficient value, it will be taken up by the government,  Once again,

the overpowering influence of Cabinet, if not prime ministerial, govern-

Trenton, Ontario, Trentomian, Oct. 15, 1973.

®Saint-John, N.B., Telegraph-Journal, Feb. 2, 1976,

P
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ment is the determmng factor 7

| "On Februa.ry 11, 197'? the Ca.lgary Herald noted that Parliament
. had yet to pass a statute leavmg the LRC's imprint, But it did sug-
gest tha.t the Commission's reports were begm.nmg to take on some

degree of poht1cal unporta.nce, in terms of being recognized by the

government. ‘It noted that it was "no secret the Liberal government

slapped the Commission in the face last year with some of the harsh

sentencing measures contained in its 'peace and security’ package. " l;
' -. . B
Those measures ‘were precisely contrary to recom'mendations made by 11
!
!

the LRC, But such a rebuff had to at least tahe not1ce of the LRC'

recommendations, if only in a negative sense. The same art1c1e noted i
that Justice Minister Besford .was pr'eparing to move on the Commission's g‘
“recommendations for majer reforms in family law, and cited the LRC '
as the catalyst which would produce "mﬁtations of attitude" in the system
of justice. However, as noted eleewhere, there has beext no éoncfusive ‘;

action on that or any other‘ Commissicgr; report. As late as 1975, one
| newspaper observed that ;'the Commission ;aces a major task of public
education before it can hope to win widespread acceptance of its sugges-
tions."! This was more than three years after the LRC had announced
its intention to exrzbark upon a dialogue with the public. The suggestion
here is that the Commission, while enunciating the policy of "public
dialogue" as the essence 6t its fundamentalist approach to law reform
(i.e., what happens to the citizen in a court of law as opposed to merely

verbal changes), in actual fact failed to pursue it with the required per-

1Pembroke, Ont., Observer, Oct. 16, 1975,




severance, .

3 the mode of law re\forml adapted by the_LRC had been that of
"tinkeriﬁg, " then one would protgébly be justified injassessing the Com-
mission;s eﬂéctivéness in term-s of. the number of re mm;andations imple-
mentec; by ’Parliament. Such is clearly not the case, af least in general.
R has been pointed out that the LR_C's approé.ch to law reform involved
a blend of "tinkering" and fundamental change. Chapter III stressed
that the Commission has had. little, if any, success with the former.

At the sam time, an accent has been p_.laced on fundamental law reform.
MC'S "fundamental" approach is based on 'é. "reciprocal educative
function" (see Chapter II). In‘qther Yords, ‘the legal profession and the
public at large must become engaged in a process of mutuél consulta-
tion with the Commission, Once communication has been established,-
the LRC would naturally attempt to influence the-other two into accepting
recommendations based upon that communication. As such, the effective-
ness of the Commission's work with regard to fundamental law reform
must be measured as against that of its dialogue with the public (which
includes the legal profession). Three qﬁgstions must be kept in mind
throughout such a discussion: a) has.the public dialogue been successful
or has it fa;led? b) if it has been successt"ul, has a reform.of popular
| éi:titudes taken place?. ¢) if it has failed, was it because such an enter-
prise was inappropriate .in the éirst.place or n:iust the failure be attri-
. . . ~buted to other factors? . . .
The L'.RC‘s public dialogue has served, or attempted to serve, a

dual purpose. On the.one hand, it has represented the LRC's approach
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to law reform, On the other hand, 1t has been one of the ma]or :
methodological tools employed in the "funda.mental“ approach A former
member of the Commission articulated ‘the function of the public dialogue

as follows:
We are not attempting to engage in this dialogue with
the public as a PR gesture, but rather because the
Commission feels that public participation is an"integral
part of effective law reform. As the chairman stated in
a speech several months ago:
“ "Law touches the lives of everyone; it is therefore
the business of everyone. The functmmng of a legal
system depends upon a cooperative effort with the very
process of making law, -The public must therefore be
actively engaged in a dialogue with the Commission
concerning the revision of the law and the formulation .
of new laws. Whether we will be disillusioned and-
revert back to the traditional approach of seeking —
mainly the advice of interested groups, “remains }o be
seen. I hope not.'

Still others saw the puialic dialogue as arising out of a need to keep the
legal profession"honest, ' in the sense of preventing a complete technocrat-
ization of law reform, and out of an inability on the part of lawyers to

take a global view of the varied aspects of law reform.2 The Ottawa

Journal alluded to the major obstacle facing such a programme, 'The

Commission's most difficult fask may be to persuade the public to get

interested in law reform, for it must flght not only apathy but whaj: we
suspect is a general public uneasiness about criminal law in particular. u3
In general, the public dialogue appears to have beqh' reasonably

effective, while a little frustrating because of the rather small responsé.4

1¥riedland, op. cit., p. 60.
2Interview.

3May 4, 1972,
4Friedland, op. cit., p. 60,
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;['he scope of consultatlon has depended on the character of the subject

under scrutiny, Obvmusly, a- hlghly techmcal research prOJect dealmg
with "lawyers' law, " would not mvolve the public.to the same. extent as
would 2 broader topic, For the very reaeon that “lawyere' Iaw". requires
a mere specialized understanding, the Commission has tended to steer
away "‘from it and toward the mere general conceptual areas where it

is possible and definitely desirable for the layman to have an input.

Again, the broad nature of most of the areas of law under the LRC's

purview, combined with the Commission‘e "fundamental' approach, usually
permits a wide scope of consultation. The project on olla's'-cenity,. for
example, illustrated the need to pursue the public dialogue. Such an
issue clearly transcended the legal profession, simply because it 'involved |
the development of broad concepts rather than a measure of expertise
at dealing with technical material; The LRC held meetmgs and com-
municated with such groups as the Church Council, the Canadian Medical
Association, forensic psychiatrists, various human rights groups, High
Schools, and the general public. The response was therefore ‘both
orgenized and inforinal. As noted earlier, public consultation assisted

the LRC in its drafting of the First Research Program, and in its choice

of the criminal law as the first major project. 1 The same result may
be seen in other areas of the Commission's work. A response of 200
out of 6700 questionnaires sent out in 1972 prompted the LRC to "shift its

priorities to give more emphasis to family law as-a result. "2 However,

1First Research Program, op. cit., p. 65.
2Toronto, Globe & Mail, Feb..26, 1972, =

"~ é';
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the response continued to be lcw ' A second-’quest‘i-onnaire (about 7000
sent out) resulted in only 400 rephes and the press began to suggest
that the public chalogue was a futﬂe exercise.! To answer ‘that questmn,
it is necessary to ask whether the response to these questlonna;res has
been adecluate The returns for each of these two questionnaires are
2.1% and 5% respect:vely, and tend to suggest that the organized pubhc .
' d1alog'ue has not been a success. . _ | ) \J

" However, reference was. nrade earlier to an informa.! | dialogue with

the public. This has consisted of unsolicited reactions to the First

Research Program and various working papers. The results of five

"sets" of these comments received by the LRC are set out in Fi%ures 2-6
_ respectively.? Three points deserve to be made concerning these results.
In the first place, the overall number of letters received from the
"pubiic" in each case is surprisingly large and falls-belowl_-the-‘greates‘t
number only twice. Moreover, with reference to all the categories,

"the majority of. these letters were nrritten on behalf of associations

and agencies and, therefore, ... cannot exactly represent the total number
of opinions expressed. n3 Fia\ially, it is interesting to observe that the

| ‘fieln of family law is general\ly considered a part of what is called
Mawyers'law. " As such, the number of responses in the "pnblic” cate-

gory becomes even more significant,

g

-
2%

A

lroronto, Star, March 23, 1972, |

2LRC, Evaluation of Comments Received in the Area of Family Law,
1976, prepared by Carole Kennedy.

Smid., p. L
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E;g._Z, - ' ‘Number of Suggestions and Responses received re -

e First Research Program, 1972
2 2 &
m e
s 8 %3 § § E£& =
5 & B & v S8 o T 7
. . g & A X 3 =2 8 5 & B B
Topic - . 2 < O 2 & EH
Divorce ¢ 64 8 8 7T 4 2 1 - 94
Unified Family Courts 15 12 9 12 3 2 -2 _ 1 56
Maintenance 25 |5 6 3 1 - - - .40
Family Property : T 1 3 - 2 - 1 - 14
Total - 111 26 26 22 10 4 4 1 204
Fig‘ . 3 ' Number of Reactions rgce_i_fed to, Working Paper ¥,
"_ (F_a.mll' v Court) -
General Public 35 - 35
Associations 22 . 1 23
Lawyers 9 1 = 10
Judges 8 - .8
Academics 5 - 5 .
Church Groups - 3 . - 3
Psychiatrists 3 - N 3
Gov't dept's & LRC 3. - 3
Women's groups 2 - 2’
MP's 1 - 1
Total 91 2 93
Fig. 4 Number of Reactions received to Working Paper # 8
(Family Property)
| . Against ;
Group For Approach 1 For 2 For 3 2 Al Total :
Editorials - s 16 3 4 1 24
General Public 2 5 4 .3 G 19
Academics - ;1 10 <1 2 14
Lawyers, 1 1 al .- 2 5
Associations I - 2 - 1 5
Psychiatrists - 1 - ~ - 1
Total 4 24 20 8 11 . 68
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Fig. 5. . ~ Number of Reactions received to Workmg Paper =“1:12 ; :
' . % (Mamtenance on Divorce) -3
Group For Against Total
Editortals 15 2 17
General Public 12 3 15
- Lawyers 1 2 3
° Academics . .. 3 . - 3.
Women's groups 6 " - , 6
Associations -2 S~ - 2
Total 39 . 7 46 - =
& ‘
. \
Fig. 6. _ Number of Reactions received to Working Paper #13" . f
' (Divorce) |
Group " For Against Total
" Editorials 15 2 17 : .
 General Public 15 4 19 g
Academics 4 1 5.
Lawyers 1 1 2
. -Judges 1 o1 1 1
' Psychiatrists - 1 1 ;
Associations - - 2 |
Total - 37 10 | 47
|
o T
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The necessary conclusmn is that the pubhc dialogue has encountered
partial success. The questxon now is to what degree? Hrst of all, the :

pubhc d1alogue has been concerned with both ‘the “fundamental"

"tmkermg“ approaches used by the LRC. As far as the Iatter is con-
cerned, the public dialdgue has encountered ‘the greatest success with i

regard 'to the First Research Program to which allusion has already <4

been made, and the implementation of unified family court systems,

‘where the letters received by. the LRC must have ' _pleyed some role, It

is difficult to estimate the effect of letters received relating to other
areas of ,"lawyers' law, " as there have been no implemented recom=

mendations, It 1s equally d1;ff1cu1t to ascertain the extent to which the

idian Fas

pubhc dialogue has played a part in effectmg fundamental law reform,
3
Because such reform involves the transformation of attitudes and practices,

Y

the best that ‘can be said is that the dialogue has had a certain influence

,\\.
~

upon the Commission in its-development of recommendations. Whether

.'-"-'i-.‘-tl‘.l&ldﬂ.ca. :

the communication of those ‘recoz.nmend.etions has had.any'retu'rn effect,
is difficult to assess. | | | .

.the LRC came in fon criticism on the basis that the public ciialogue
concept was 1tse1f inappropriate to the law reform process, I was
argued that law reform was intrinsically an interest group a.f%alr, or
that it was not the Commission's proper function to engage in such a

9 . . ' -

o

venture,

For a reform body to equate reform with what is generally .
acceptable to the umnformed public and equally unimformed ¢

rd

nterview, . ' . ' .
2Toronto, Globe & Mail, Jan, 16, 1973,

r
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'newspaper edltors is’ to deny the basis for its, own exlst-

ence,

"The’ government recervmg the -report is in a totally .
different position, If strong in ideals and leadership
they can accept ‘a recommendation and decide that, in
leading, they may become unpopular. If weak, they can
decide that they would rather be re-elected than con-

. tribute to the devglopment of society.

What is utterly useless is for a law reform body to
feed its government only recommendations that have

-already rece1ved the imprimatur of the electorate 1 -

In spite of the: LRC's defence that "the imprimatur of the’ electorate

may help to speed ber_;.eficial 'legislative enactments, n2 other critics

concentrated on the simple lack of response, similar to that encountered

by the Ontarlo Law Reform Commission, -and argued that the members

of the LRC would "be reqmred to orient the1r thinking t¢ the fact that -

they aren't going to get anything like the amount of feedback from John

Q. Pubhc on the issues which they think are important and on Wthh

they would hope to get comment, nd These critics argued thai the very

scope of the LRC's undertakmg mitigated against public mvolvement 4

Such cr1t1c1sms are rather facile, and may be dealt with br1ef1y

The crucial point which covers them all is that if the LRC is determmed

to pursue fundamental law reform at all, then some kmd of public dia-

-Jogue is vital. In that sense it is entirely approprlaie to the process

-of law reform. Also, whether or not law reform is an interest group

matter, it still involves communication and therefore a public‘"_dialogue.

Ihiq,

2Ibid,, Jan. 18, 1973.
3lbid., June 22, 1972,

4

Calgary, Herald, Dec. 3, 1973.
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_ . excuse for forgettmg about ., - . T
f“.....—..._..’ . .
‘ Inasmuch as fundamental law reform is the task of the LRC the
. -\ -
“public’ d:alogue remams a necessary tool ‘in the pursmt of ba.sm re- B
N\ . -
or1entat1ons of popular and professmnal ai:tﬂ:uaes toward the law, What .
~3. - may be done to 1mprove such a process is dlscussed in Chapter A, - -
' where the 1mportant p011t1ca1 elements are mcluc_led. .
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LY

S - THE COIE\"/IMISSION'SlFUTURE‘

A, Three Theoretical Models ' '

It rema.ms to determme in the 11ght of the foregemg chap;ters,
the degree to which the ‘LRC has met with either success or failure:” T
To what interplay of facto_rs, culled froz;n the preceding chapters, may.
tﬁis success and/or fajlure be ascribed. To some extc;.rft, this will .
reqﬁi:;'e a rle—ordering of some of t1.1e' more obvious and yet_tentati‘ve
coﬁclus_ions _reat_:t‘le-d earlier, But an attémpf will be made ﬁere to offer
these conclusions in 2 more highly "integratec‘lh fashion, within the frame- - |
work of-a more theoretical discussion of the LRC than has hitherto
béen contempléi:ed.

A recent‘.article by B. A.‘ Grosman on the Law Reform Commission
of Saskatchewan has outlinedthree possible. models of iaw. reform agencies, R
based upon an\ examination of several agencies"already in existence.l The
first of thee:,e is‘the. "Royal Commission" model. According to Grosman, _
an aq.ge»ncﬁ of ihis type ié "utilized as a device for diffusing matters that_ L

the government of the day feels are -particularly contentious. n2 It is

.therefore largely a safety valve which permits the governn_zént to safély
. ﬁchrastipate on delicate issues, while still giving the appearance of |

- having taken concrete action: Such an agency would work almost ex-

1B, A. Grosman;, "Law reform: a Saskatchewan viewpoint, “'(1975), :
2 ‘Dal, L.J, 455 . : )

2thid., p. 856, , e
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‘cluswely ‘OR pro;ects referred to it .by the government or by its various
. departments. The agency's relat:onshlp with the government would be
alinostl symbiotic, accordmg tor irosman. Its ta.sk would be to examine
,SOrne aspect of government orl of‘t.he iav; as efficiently as possible and~
" to make recommendations based upon its findings. The government; on
tpe other hand, will be onlyk\' t.oo-wiiling to let tne" matter lie fallow for
as long as possible, ‘a.nd thereby a_voig having to deal’ Wfth it ;
Grosman calls the second model the "lawyers' law" model. A‘law
reform agency of this genre is usué‘llyfoncerned with the "tinkering"
'anproach-to law reform. Acco‘rdingly, 1t tends to promote conservaﬁon
by e.ffectinémi_nor changes in the .lani (i.e., -not of a conceptual nature)
 and attempts to avoid high visibilif:y. ‘Gr'o'sinéln _ooserves that most of
e agencies in this oategory; at least mCanada, are provincial bodies
ihose functions are da.f.ﬁcult to d1stmgmsh from those of the research

sect1ons of the various provmmal ]ustlce depa:tments

- Finally, the ”fundamental change” model represents those agencies

. S

- ‘Which seek to infuse the legal system w1th‘ ent__x_.re_ly‘new concepts, By

—

-

virtue of their approach toward law’ reform, _these bodies tend to be the

most visible in terms of publicity. A oomparison of the LRC to each

of thesé models will not only enable further theoretical refinement, but -

should permit a more precise placing of the LRC within its political
enﬁfonment. ‘
'k -is apparent that the LRC does not fit precisely into any one of '

these categories. While this certainly points out the difficulties of

he L

creating models which are neither too general, mor.too, specific, it is

-

-~




'not of great assmtance in analyzmg the progress of the Comnnssmn
.The LRC‘s expenence has encompassed elements of all these models,
The referral to 1t of the Sunday Observance pro;ect and the potent1a1
~ for sue;h mterventmn in the Commzssmn's programme on the part of

- the Minister of Just1ce as set out in s, 12(2) of the Law Reform Com-

rmss1on Act places- it w1thm the ambit of the “Royal Comm1ss1on" model

However wh1le Grosman fails to elaborate there is in ‘that model the \
1mp11cat1on that such an agency's work is almost exclusnrely of the
referred type. Such is definitely not the case with the LRC. Similarly,
the LRC does not conform to the "lawyers' law" model. Again, while
:SOme of its work is necessarily ‘concerned with verbal changes ih the
" law, it is not primarily cSncerned with "tihkering" in the pejorative -
sense.. This is largely the product' of the Commission's choice of Hre-
_ search projects, which has centered arouhd the conceptuel a_.r‘eas of
federal juris‘diction‘su‘ch as the criminal ‘law.

 Must we therefore conclude that the LRC fits the mould of the
;‘fundamehtal cha.nge”- 'Iilodel? The idea of‘ fundamenta.l or conceptual |
- law reform has certa.mly been in the forefront of the Comnnssmn's
work. The LRC has also\made overt use of the med1a a.nd dehberately

sought a hlgh profile, Such a pl_geon-holmgof the LRC; is fme,\as_gar

as it goes. Unfortunately, _Grosma.n"s modele do not go any further and

thus leave much to be explain'ed.A Most importantly,- the poiitical element

is- ﬁrtuaily ignered. __'Re.f'erring'to the "fundamental charge" model, Gros- '

man merely hints °.° at inherent dangers which may arise if the
- government feels the law reform agency's recommendations are politically

» .
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unattraétite But such dangers must . surely emst also for. agenmes con- -
formmg more to the other two models For ‘any of them, polxtxca;ly_
unattractive recommendations are likely to die stillborn, all A'other thm?;s
bemg equal b is therefore logical to presume that there are other,

and more 51gmf1cant fvanables which tend to.explain the success and/or
failure of the LRC. . We\;}wﬂl therefore proceed to summarize the suc-
cesses 'a.nd- faﬂures, and the reasons for them, of th"e_ LRC as an
essentially "fundamental cha'.nge"‘-typellaw reform body. Such an exercise

will hopefully indicate changes which will render the models more

accurate and remedies for the problems encountered by the LRC.

B, Su'ccess.)o;rl Failure ?

'Whether the LRC has encountered success or failure is a question
which can onlf be answered adequately after an examination of the Com-
mission's ob]ectwes in terms of law reform. It is in describing these
obJe‘ctlves that great care must be taken. E‘or, we are concerned not
mth\the perceJ.ved objectives of the LRC, but with the Commission's
self-defined .objectives There is a vast ‘Eiffefehﬁc'e"hﬁétween the objectives
. assigned to the Commlssmn by "out31ders " such as the medla, the pubhc
and even 1nd1v1duals at the government level and the LRC's ob]ect1ves
Jas defined by the enabling leglslatmn and the Commission itself.

The LRC's "real" objectives are outlined in s. 11 of the Law

Reform Commission Act. They range along the entire spectrum of law
. : ~ - _

reform: from traditional “tinkering" to fundamental reform. That this is

so is of no great use in attempting to assess the Commission's pez-"-




o haS rinterpreted its offici
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. formance. But it is‘z"-eu\ceble to suggest that the Commssmn 1tseli
al

andate in such a way that it has con51stent1y

geared its work to the notion of funda.mental reform. The F1rst Research

_gﬂ, the annual reports, the athtudes of members of the CommJ.s-

sion (particularly the Iegal phllosophy of the f1rst cha.u-man, Mr. Justice

_ E. Patrick Harit) are all evidence of this tendency. Moreover, the tenor

of the various final project'reports heve reflected such an attitude. As |
a fesult, it is apparent that the Ll-'.tC'con.foi'n'is moSt pfecisely to Gros- |
ﬁnin's ""fundamenta:’l change" model, The orieetation toward the d‘evelcp‘-
ment of ;1ew ideas and concepts, and a self-confessed desire for a high
profiie .on the pert of the Ccmmission confirm such a conclusion.

The log1cal consequence of such a conclusmn is that the LRC

must be evaluated, in terms of its ob]ectwes a.nd output, as an example

-of a -"fundamental c_l;ange“-type law reform agency. Grosman observes

that the "fundamental change" model is likely to have "a high- potential
for criticiem, "based on a lack \of understanding of goals .end upon

prcfessional resistance to potential change which threatens established
leerning and pr'ocedures. nl Clearly, a body dedicatecl; to ”fﬁncamentaf :.

change, " “such as the LRC, must.be e-v,aluated -iay a different set of

. standards than would an agency: which conformed to the '“-lawyer‘s' law"

. model. The objective of 2 "lawyers' law"™ agency- undoubtedly would be

to effect as many verbal changes in the law as possible, It can be

argued that such an agency might effectively be evaluated on the basis

1hid., p. 460,




“of the number of changes which are brought about. 4 1 It should be noted
that such a standard for evaluahon may sull not be completely satis-
.factory foi- 1f the “lawyers' Jlaw" agency is dependent upon a legmlature
to implement 1ts recommendat:tons, \the ultimate control may not be in
~ the agency's hands. It would thus become extremely d:.fﬁcult to evaluate
the agency"‘s performance at alt. However, aeseming‘ that the .same
kind of reasonmg applies it follows that a law reform agency of the
fundamen‘tal—change type can be evaluated only accordmg to its ob;ectwes
That is, it ought to be evaluated on the basis of the number of funda- -
mental reforms which are effected. It is at this point that Grosman's
models begin to break t§own. For while the LRC is generally a funda-
mental change agency, the reforms with which it is concerned may be
expressed in two kway-s. " In the 'first place, many can undoubtedly be
effected through legislaﬁon and are in this 'seriee closer to what is
termed "lawyers' law." Yet others are gear't’ed towards reforming the
practice of the law, a process which i% more analegous to the normative
conception of fundamental law reform. It is .therefore clear that the
LRC's work may be evaluated dgccording to two standards: how many
' recommendat:lqps have been 1mp1emer_1ted a) thrcugl;l legislation and
b) through C-emmi‘ssion in.ﬂuence over ‘the practice of the law? It is -
cruciél to note that such standards are by no n;eans hard and fast.
For if, as it has in factturned out, the fate t)f -LRC. recommendations

is not under the Commissipn's control, then the LRC cannot reasonably

1The polmcal variable, which is common to all three models,
renders this basis for a.nalys1s ineffective, as will be noted later.
However, this point is sufficienily valid to make the point here.

~
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“be ineaj_sufed.against them. It is, however, nécessary to .iccount for

any apparent fa.ilures,'"for thése inay point to the more significant
variables which go to'explaining-the LRC's environment,

.

Ea.rher on, we noted that 1t was p0331b1e for the LRC to concern

itself with two "lnnds" of fundamenta.l law reform 1 While both
- necessarily invqlve a qoncepmal approach, -it is nevertheless possible.
to differentiate between them., n the first place, the Commissioh tias
atte\mpted to deal l'with the notions which underlie exlstmg laws, In'l
the fields of criminal \'la.tt.r and familyllaﬁ!, for example, it has recom-
mended new working “concepts' which could be introduced in written form
into these areas of the law. In a sense, theéé would operate as the
“sp1r1t“ of t.he law as basic operating\guidelines. The secorid(aspect e
of the LRC's attempt at fundamental lay reform has been gea.red toward
the practice of the law itself. The recommendations on diversion and
ksentencing arg ‘examples ot this, Essentially, then, the difference is
that the former is more easily expressed in writing within the body of
the law, while the latter involves an attempt to influence the practice of
the law and the attitudes of its practitioners as well as the public.
Insofar as the fu'st is concerned, it 1s probably fair to say that
the Commission has met with mixed success. Certamly, in t.he field of
criminal law, none of its recommendations has moved into. _the 1mp1e- :

mentatlon stige. On the other hand, the joint federal/promc:al effort

‘to implement unified fam:ly court systems is undoubtedly the result, of

Commission recommendations to this effect.

1_See Chapter IL _ ' ' -

.
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e - “ It is. 1mposs1b1e to assess mth any accuracy the e:ftent to which

the LRC's vo%has had an eﬁect on popular athtudes towa.rd the ‘law,
‘While the concept of d1vers1on is gradually bemg experimented vnth, 1t

is. likely that the law is stlu\ a-domain restricted to practmoners and a

" complete mystery, if not anathema, the public at large. ‘But without

the hard data of a survey or some other appropriate form of research, l

it is not possible to be more preclse. The high public profile which the .
LRC has assumed has surely had some impact on at least awareness

of the law in general. \

It is very evident that the Commission's approach to law reform, -
or its interpretation -of tts objecﬁves, has been widely m;'tsunderstood.
‘'The media and even MP's who shouid know better have consistently
assessed its performance exclusrvely in terms of the number of recom-
mendations which have been implemented. Even if such a ‘c_ntenon
were a\. valid one_for assessing any law reform agency, it cannét-be
used for evaluating the LRC, " tvliether that body'be'considered a "funda-
mental change" model or a "awyers' law" model. Such a s_ingte variable
analysis completely ignores the nature of the LRC's working environ-
ment. For, in the case of the LRC, it answers nothing. Whether it be
regarded as an example of model"”z or model #3, we are'stillpleft
with the glaring fact-that there has been little “or ’no action taken on
any of the Commtsston's recommendations. This is deserving of explana-

tion, not as a means of evaluating the LRC, but in order to elaborate~.

upon the nature of its political.surroundings.'
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C The Pol1tical Factor

A law reform agency is not genera]ly given any lnnd of legislative

powers. Even 1f it is part of 2 government‘s Department of. Just1cef, the

—
—-~

“fate of its recommendahons and reports are st111 ultamately in the hands

of the 1eg1$latlve, or more probably, the executwe branch, dependmg
3

upon the precise character of the political system As we: have seen,

-

such is the case with thésLRC 1 ‘Because the future of. ‘the Commlssmn s

‘ recommen_datlons, 'in terms of their ever bemg 1mplemented by ‘leg15- ‘

lation at least, @é tot"ally dependent upon the locus of power in the
Canadian government, it heeomes nonsensical to use such a standlard
for evaluating the LRC's work. It follows that new cr1ter1a must be
developed. Th1s subject will be discussed shortly. It is first necessary
further to examine the reasons for the failure to 1mplement any LRC
recommendahons, for such an.exercise is l1ke1y to shed further light |
. on the political context in which the Comnussmn operates and which
cond1t10ns its actl.ons to such an extent : . -
It was suggested in Chapter III that the LRC is overly dominated,

for a number of reasons, by the political element. It.is now desirable

to go beyond this bald conclusion and seek the implications of these

reasons. It is somewhat inadequate to explain the absence of action on
any of the Commission's recommendations merely by noting the great

degree of control exerted by the Minister of Justice. For the fact that

\
such control exists means that the LRC's experience reflects some of

-

the peculiar characteristics of the Canadian political system.

. 14; Chapter I,
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lack of action has been the role of the Parliaméntary Opposition.

observers to lament the disépp arance of an effective Opposition, there

.is little doubt that the Oppositifn is still able to perform ‘dne important

task. Given an adequate manipulation of.Question Period: press con- :
N . H . "

ferences, etc,, it can still elevate obdqured issues into the political
limel_ig\ht, and therG:by at least embarrassithe 'gofrérnmént. But the Con- -
éer_;raﬁves have failed to raise the question| of the LRC's activities to
any level of importané_e: .C_onsequently, in/ the -absence of an:v. such
Opposition agitation, there has been no eason for t.he Government to o
concern itself with the LRC, unless it/has felt so inclined,
A second factor does much t expla.m the ascendancy of the political’
element a.ncil"al.soh_k;appens to'Shéd ght on ‘the faj}uré of -the Opposition
to raise the issue of the LRC. There is a sense .in which Pa.rlia.ﬁent‘ '
‘may be pérceiveci as a stage _ﬁhereon a continuing election is taking'-,
place, Such a concept is by no -means new, and I';a.s bleen noted by many
political scientists. According to this theory, a Parliament is coglstanﬂy
faced with the threat. of dissolution and election. Even 2 majority govefn—
ment's lifetime is, mthm certain comenon-sense paria.meters:—;ihiect to
the whim of the Prime Minister., -Hence, it must always éegk to deal
with politicalls-r Televant issues to~ifs best advantagé. ‘Simila.rly, the

Opposition is forced to react to those issdes, “and ignores them at its

- *

own peril. The position of a minority government is even more election-

oriented, for the obvious reason that it must depend on ancther party or
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group for_ support in ‘the House. The result is thalt Parlia.ment deals:
only w1th issues that are pohtlcally relevant at any partxcular moment

Others are relegated to the limbo of committees and government bureauc-

racy. "Such has clearly been the case w1th the LRC's recommendatmns

They have. not been percewed by either the government or the Opposition
as having any electoral 1mportance ‘

X no electoral significance hgs been attached .to the LRC's recom-
mendations b} Parliament as a re. t of the above two factors, we are
necees'a.rily faced to conclude that they eiso lack importance in the ejes
of .the public. This of cou_rse_ presupposes that elections are &n fact. )
fought over iseues which' aré: the reflections of popular attitudes. There ‘
is-no doubt a school of thought which contends that electton 1ssues are

a.rt:f1c1ally created by the medla., etc. While there is a measure of

truth in this argument, it is possible to give the democratic process a

little more credit. It is more likely that popular attitudes (public opinion).

create a broad spectrim of issues, and that the media serve to heighten
the importance of some of these, as does i’a_rliament in its turn. There
may consequently be a circuiar process by wéﬁch issues' are createi
filtered, added to, etc. However, the fact is that the LRC's recom-
mendahons have probably never even been made part of the broad spectrum
of issues. If they have, it has been at the far end of the spectrum.

The fourth factor to be considered entaﬂS\a\eater degree of
speculatmn Thomas Hockm has suggested that the Prime Mlmster is ‘
limited in the sphere of h1s pohtmal leadership- by a number of factors 1

Among these, the Prime. Mlmster may be limited by "‘bureaucratlc

' lr. A, Hockin, “The Prime Minister and political leaderslup an
introduction to some restraints and imperatives, " in T.A. Hockin (ed.),
Apex of Power, Scarborough: Prentice-Hall of Canada, 1971, pp. 2-22,




M

e e : . co prpr—————— L

realities. " Accord.mg to Hockm, in:formatmn may fail to reach the

-

P, M. e:ther becanse there is snnply too much of 1t bemg pushed arou.nd
the various departments or the: P M. may rece1ve a b1ased v1ew of an
issue which has percolated its way through va.rlous levels of ‘bureaucracy.‘ o
Placing the LRC within this framework would‘sugge\ that the P. M.
_and/or the .top levels of government pdlicy;'ma'kin‘g are eil‘ther‘ reee;’ving
nothing or distorted infor}naﬁon. It would be difficult, honrever, to test. °
such a theory.' | | | |

Yet andther factor sheds light on the motives surrounding the Justice.
Department's domination of the LRC, It has peen observed that every ‘
, government department acts as an interest group in adva.ncmg 1ts own
mterests to the policy-makers. 1 with regard to its own pro:ects
recommendations and draft legislaﬁon, “ea—cﬁ ‘department exhibfts two
characteristics. In the f1rst place a department is aggressive. It
seehs to promote its o own interests at h1gher levels of pohcy-makmg
by attempting to en e the acceptancetg\ /_,recommendahons, etc.
. The byproduct of such aggressweness is that the department's posmon
hopefully will be enhanced by greater‘ budgeta.ry appmpnabtlons and more
Jreipons.i‘bility-._ The‘department's second posture will be one’ of protec-
'tivenees. Accordingly, it will seek to defend its p'osition‘ from any and - !
. all challengers. Here, the "territorial" pc_m_nda::i.es will be well-defined.-
It is W1th1n the context of these two chadracteristics ﬂ;at the relationship

between the LRC and the Department of Justice may perhaps be better

1’I'he testimony of Rob't Bryce et al., "The Cabinet and the pubhc
semce estabhshment, " in Hockin (ed. )- op. cit., pp. 116-127,

.
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- Department‘s position. S1mﬂa.r1y, the Department's scrutiny of LRC
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understoodf, Jhe aggressiveness function ma\ytle; perceived in the re-

LN " c ' ) - . S

examination by thé Department of the Commission's recommendations,
Presumably, the more a LRC report- is “revieed, " the better the
a

' reports will seek to ensure that the Comrmssmn has not overstepped

the bounds of its mandate.

L

A su:th factor which has worked’ toward 11m1t1ng the extent of

~ the action taken on the LRC's recommendatzons reqmres but a br1ef

" word here..~ The mechanisms of federalism have undoubtedly inhibited
lto a degree the Commtssion‘s abil'ity;to reform ‘the law. It is also —
evident that 'any such_ problems are the result of two faotors. First,
thé federal t:tietl'ibution of p;owers has provided for, or evolved in such. ’ |

‘a way that it 1s possrble for “both the federal a.nd provmctal -levels of .

—
-

| government effectwely"‘to exercise -jurisdiction concurrently over certa:i
"areas. This poses obvious difficulties when reform is attempted in
those. areas of the law. Secondly, the attractme naﬂe of provincial

areas of law, in terms of reform, has embroxled the 'LRC in the

federal/provmcral tango.
It was noted earher that these six factors just cited are all
characteristics of the Canad;an political system Tt is .reasonable.{o
| conclude that, as it is affected by spme or all T;:E:these, the LRC st
necessarily be considered a ga.nt_of—-the political process generally. It
“ should also be stressed that it is these six elements which "set the

scene, " as it were, for the Commission's "inferior" sfatus vis-i-vis .

other branches. of govermnent, such as the Department/of Justice. For

a
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example if the Oppositxon were to raise questlons m Pa.rhament w1th .

\ J—

respect to the handlmg oEJ..RC recommendanons, or weré the medla

to play its role, then 1t 1s clear that it would be much more d1ff1cu1t

for ezther Cabinet or the “Bepartment of Just1ce to shelve Commlssxon
- A\
reports. Howevery such_zs.not the case, and the immediate consequence

- is that any attempt to evaluate the work of the LRC in terms of output

(ivith the possible exc;_epfion of fundamental reforms aimed at changing

the practice of, or attitudes ‘towar“d, the law), a bureaucratic efficiency,

is rendered futile, if not nonsensical.
There is st111 'ahother variable which may do much to explain

the Commission's failure to see any of its recommendations accepted

aL_nd implemented. The very philosophical basis of much of the Com-

‘mission's work may well render its recommendations unpalatable in

certain q-ua'rters. This is certainly the suggestion which may be drawn

from a recent -series of periodical articles written on the Commission's

\hpolitical orientation;l‘ Whe r the RC's werk is perceived as based

~upon e1ther a value-cons nsus model of soc1ety or upon a more radical .

- view, 1t is.clear that the: resultmg product cannot be divorced from its

1de01001cal background

However there is a cruc1al questlon which remains- to be ans~

"

wered. If, as a result of the above analysis, it is concluded that the

1M R Goode, "Law Reform Commission of Canada— Political

Ideology of Criminal Process Reform," in (1976) Canadian Bar Review 653;

J. Barnes and Randal Marlin, "Radical Criminology and ’‘the Law Reform
Commission of Canada—A Reply to Professor M.R. Goode," in (1977)

4 Dalhousie Law Journal 151; M.R. Goode, "The Law Reform Commission
of Canada, Barnes and Marlm and the Value-Consensus Model: More
about Ideclogy, " in (1978) Dalhousie Law Journal 793,

-
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LRC lis‘«‘i part of the ﬁc;liﬁcal process, where 'exactls;r doe‘é it fit in?

+ The first observation which rhay be made is that the political process :
.is an eﬁctremely broad. térm‘, which ‘embracés the most diverse ﬁhenomena.
. It'is"possible to‘ Iinﬁt this somewhat by ‘referring back to the nature of
the LRC's activity. The Commission's mandate concerns law reform,
cbviously. .We have seen that this may include anything ‘from bijad,
philosophical reform pf practices and attitu_des, to specific verbal: |
changes. It is also fair to say.that most of the LR ‘_é proposals and-
recommendations envisage implementation by other bzanches of gﬁvern-
ment,  As a consequence, the Commission may well fall intq‘ the l_egis-
lative process, in its broadest sense. The question now is precisely
where does it fit into the legislative process?

It is easier to note where the Commission does not fit in, First,
the lLRC obviously may not be classiﬁeci as a legislative institution of
any kind. it is in no way an elected, representative.body capable of
legislating; of passing laws. Secondly, it would be wrong to classify .
it' as a bureaucratic agency, for ’Eher_e are séveral distinguishijng
characteristics, For exanﬁple, while.Chapter I noted that the LRC
fs 't'o'some cdnsidérét;le ae;gr.‘a-e lunder the control of the Department of
Justice, it is nevertheless much more independent than most other
'agencies. In addition, where the role of most agencies is primarily to

carry on research and ascertain facts, the LRC's primary role is to

formulate proposals and recommendations.

_Where does this leave us? We know what the LRC is not, but

- still have not focussed on what it is, and where it fits in, The




necessary implication, frbm _tﬁ’e déscription in earlier éha.pter;s _61’ the
Comm1ssxon s activities, etc., is that the LRC 1s a unique creatlon

It is an interest group in the best sense of-the term. .The unusual char-
a.cterlsth is that it is an mterest group created by government., But,
again, the-earlier ‘chapter_;; point to the fact that the LRC performs the
two major roles of an interest group: interest aggregation and arti‘cula-
tion. Both these fuhg:tio;ls are reﬂec’ged in the Commission's populist

| approach to law reform. In this sense, it has almost atte:_mbted to
operate as a kind of oﬁabﬁdsman for the legal system. Moreover, it

was entirely _nat1‘1ral for‘the Commission to assume such a role, for.

the Law Reform Commission Act gave it a very broad mandate, which

'Istatute in turn reflected the concerns and expectations voiced by Members
of Parliament. duri_ng the bill's passage. With respect to interest
aggregation the Commission's attempts to engage in a dialogue with
the pubhc and its mternal organization with regard to research and

the development of reports were noted, and it was shown that the LRC's
,-opf,ra_ttlon s_trwes to collect a variety of points of view and .to develop
from them sets of recommendations. The Commission's activity then
focusses upan the articulation of those recommendations which have
become, in a very real sense, iis {nterests. It is at this stage that
the Commission- mal‘:es an effort to put forward i’ts views to the Depart-
ment of Justice and to the public; generally. -

If the LRC is indeed a particular kind of interest group, then

it is certainly faced with a number of severe problems as a result of

_. Wwhich 'its freedom of activity and general eﬁecﬁvéness are restricted to
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a lesser or greater degree. Therefore, there' is little '.duestikon' that
' '_th'e LRC would be rendered r..rx.ore effective (as opposed" to effic.ient) if
its proposals and recommendetions had‘ a greater. chance of at least
being aired, if not necessarily implemented
At a more theoretlcal level this analysa.s of the LRC's experlence

demonstrates that it is certamly p0551b1e for bureaucratic creations to

possess individual characteristics which set them apart from other

members of the species. This uniqueness is reflected in the dynamics
of the Commission's relationships with other organs of government, as

well as the public. Lo T
. + :

D. PROPOSALS
An evaluatmn of the LRC's work has pomted clearly to the
Xistencé of a number of problems. The crucial question necessarily
ecomes tvhether any suggestions rhay be made which would at leatst
" dlleviate these difficulties. Some ef the observations wh;ch follow are
ased on a view of the L;*-tC as a "fundamental change" law reform -
gency. At the same time, others also recognize that much of the-
ommission's usefulness may ultimately be felt in the form of -imple- ‘
#uented recémmendations. o
There should be a recognition on the part of the LRC and/or
jgovernment that the Comr.r-xi'ssion does operete within a political frame-
/? work as an interest group.  In the filrst place, the law itself emﬁotiies

/ a political element, Judicial decisions are often as much reflections

/ of the courts apphcatmn of public policy as they are mterpretatlons

!
‘
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of the laws thems_elnes; tis clear that the reform of the law enta.ﬂs e_
at leest't‘ne same’ degfee of polmcal cenmderatlon‘ It has also become
reasonably-‘clear as a. result tof'i thé di_scnésion .of the,LRC‘s relationship -
with the Department of Justice that 1-;\# reform is, eeSenﬁeliy, an
interest group questmn in. the sense that what laws are reformed (and

in what way) is largely dependent upon the pressure wh1ch the various
"lobbies" can bring to bear upon the significant levels of policy making.
'fhis is not .to say that the public dialogue_‘_l:tas been of.no.use and is .

a pointlese exercise, for ultimately lobbying or interest group action
involves a public dialogue.- Unles's‘ the LRC .wotks within this context,

it is operating in a vacuum- In order to render it's‘ work as effective
as- p0551b1e therefore, the Commission must step mto the p011t1ca1
arena and articulate its views as loudly as possfole. It must play the
rqle-of an interest group, “in every sense of the term, in an effor.t

to influence the policy mak'ers AWhether the LRC.c.‘én do this within'

the constra.mts of its present. budgetary allocations- is a relevant issue,
Whlle it is nowadays an unpopular thing to advocate more governx:nent
spending, there ts little doubt that the LRC would be more effective

in its political role with greater funds. This obviously depends upon

the degree to which the government views law reform as a |

priority issue, ' . ..
‘ 3
It has been noted that the expansion of the Privy Council
Office under Prime Minister Trudeau has effectively given the P.M.

and/or Cabinet an independent source of "policy initiation from the



- LTy AL -

c1vil service 1 Th1$ Was entu'ely cons1stent w1th the v1ew of the Trudeau
“style of pohcy-malung as bemg essenhally ratlonahs\t. By vxrtue of
| its statutory respon51b111ty d1rect1y to the Mm;.\stez\ of\ Justlce 1t is

poss1b1e to view the LRC as the mtroductlon of a further step in the"
optimal pohcy making system sunply in the sense of prov1d1ng an
addmona.l source of mformaiuon &mh a step in a11 probability would
cure any bureaucrauc mterference w1th Commission recommendations,
It would, however perpetuate the major problem whmh has been the
growth of Cabmet or Prlme Mmlsterlal government R

T It is clear that a ma.]or factor in the fzulures of the LRC has

-

been the unwﬂhngness or “the 1nab1hty of Parliament to become mvolved

-

in-the process of law reform. This is undoubtedly symptomatic of

”‘Parliament‘s general impotenc’e.‘ _The Law Reform Commission Aot
| Shouid~be amended in such a way as to impose an obligation upon Pa.rlia-:
_ment, or more sultably upon the Standmg Committee on Justice\and
Legal Affairs, to hold hearmgs on each LRC report. Such a procedure
) wog@east%nsure that the Commission's work would be aired- pubhcly
The OppoS1t10n would be’ forced to respond in some way

S1m1larly, ‘a well-defined obhgatlon on the part of the Minister of
Just1ce should be included in the Act, forcmg him to elaborate upon the

government's, intentions with regard to the LRC's recommendations.

N

g, Sc}xmdeler "The Prime Minister and the Cabinet: hlstory
and development, ¥ in Hockin (ed.), op. cit., pp. 22-51.

: 2G. B. Doern, "The pohcy-makmg ph:losophy of Prime Mlmster
'Trudeau and his adwsers, " in ‘Hockin (ed.), op. cit., pp. 127—135
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Finally,. in those a.reas of the law 'which are subject to con-

\

current ]unsdzchén, a greater eﬂort must be made to ensure a higher
and more effectwe degree of federal/provmc1a1 cooperatlon
In recogmzmg that the LRC is .an mterest group, it should"

perhaps also be recognzzed that the eoncomztant of 1ts mterest role ..

\ N

is pressure. - In other words, -the Commlssmn\ls also a pressure o

group, which at present ‘lacks the means to ‘exert any meanmgful

Tt

.pressure, It must be provided with these means if it is to be able

Lo

effectively to perform its role as an interest :grqup: . \

b

b
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