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The purpose of this work is to present the evolution, legal
implications and current developments of the old problem of
the registration of shipe in international law. This is done
through a legal and political analysis of the 1986 U.N.
Convention of Conditions for the Registration of Ships in a

systematlic manner.

The thesie conslsts of two parts. Part I, entitled
“Hietorical Background and the Origin of the Convention”
includes two chapters: Chapter 1 addresses the genuine link
controversy and the principle of exclusive jurisdiction. It
attempts to explailn the different attacks on the traditional
principle of exclusive jurisdiction that each state has over its
own vessels in areas of the high seas. This 1ls presented in
chronological order in five sections. It shows the reader the
different stages of the struggle for limiting the importance of
the principle which claims that each state under international
law may decide for itself the conditions on which it will concede
its nationality to & merchant ship, thereby accepting
responsibility for it and acquiring authority over it. The
chapter concludes with the interests of develoring countries to
gulde the reader into the present dispute which the 1986 U.N.
Convention on Conditions for Registration of Ships is trying to

resolve.
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Chapter 2 shows the ctrong influence which UNCTAD has 1n
international shipping. It comprises three sections: the first
demonstrates a profound relationship between UNCTAD and the
principles of the new international economic order with the
Convention of Registration of Ships. The second explains that
the Convention is not an isolated instrument in the trend of a
new maritime order promoted by UNCTAD. Finally, the chapter ends
with a third section which ~omments on the implications of UNCTAD
as the international forum for the negotiations on the

Convention.

Part II, the core of the thesis, attempts to construe the
"legal implications of the new conditions for the registration of
ghips."” This 1s done by way of a detailed analysis of each
gseparate article of the Convention vis-a-vis existing

customary law and the contemporary political realities.

Hence, Chapter 3 assesses “the registration and genuine link
as the main objective of the Convention.” It is divided into two
sections. The first shows the main consequences of registration
and genuine link in the existing customary international law.

The second displays not only the main objective of the Convention
on registration and the genuine link, but also separates what

are believed to be the most important provisions of the
Convention, namely the provisions on ownership, manning and the

management of shipowning companies.

- ii -
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Chapter 4 presents the other objectives of the Convention.
Here the reader finds the Convention’s goals which are a result
of the groundwork previously mentioned. This chapter is called
"Avolding fraud, complying with international standarde and
promoting joint ventures”, as 1t studies the provisions in the

Convention which make reference to these three subjects.

Part II finiehee with Chapter 5. It approaches a global
overview of the "achievements and pitfalls"” of the Convention.
Here, the author on the one hand discusses the general
implications of the whole new document for the international
community, emphasizing in particular the benefits to the open
registry countries and to land-locked states. On the other hand,
the author specifically pointe out some technically slippery

grounds in the Convention which could have been avoided.

Finally, this thesis concludes that the 1966.Convention
represents a great political achievement, in terms of the capacity
of multilateral negotiations of conflicting matters at the
international level. Legally, however, there are still so many
ambiguities and loopholee that it is possible to argue in
international law that the status quo remains. For this reason,
the author has also offered a certain number of recommendations

at the end of the thesils.

- 1iii -
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INTRODUCTION

The evolution and development of the 1986 United Nations
Convention on Conditione for Registration of Shipse is a very
colorful story, replete with debate, subterfuge and
disappointment. It provides a vivid illustration of the
interface between law, commerce, politics and economic philosorhy
in international shipping. This work not only attempts to show
the reader the dramatic evolution of the Convention but also to
highlight some achievemente and pitfalls from the legal and

political point of view.

Ay

The 1986 Convention had two parents. One was the opinion,
which 8%111 exists, that the existence of ships under open
registry flags represents a phenomenon which must be destroyed.
This is s¢ because according to the attackers there is
no real genuine link between an open registry country and a ship
flying ite flag. Consequently, it is believed that without an
international convention calling for the strengthening of the
genuine link it would be difficult for a country of registry, in
particular an open registry country, to exercise effectively its
jurisdiction and control over its ships with regard to
jdentification and accountability of shipowners and operators as
well as with regard to administrative, technical, economic and

ceoclal matters.
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The Convention’s other parent was the perceived need to
help developing countries in their efforts to develop their
commercial fleets. This laudable objective is very hard to
attain through the tightening up of the genuine link between a
flag state and its ships. There are far more serious problems
that developing countries are presently facing, such as transfer
of technology, outdated laws, political instability, lack of
capital and shortage of qualified manpower which are currently
affecting their fleets®™ development.

Moreover, with a close fitting link between a ship and its
flag state the existence of open registry fleets, especilally in
developing countries, is under strong challenge. Yet no real
demonstration was ever given that the use of open registry had
really prevented the growth of developing country fleets. During
the negotiations of the 1986 Convention, the conflicting partiles,
namely, those which are for the open reglstry practice -- mostly
developed countries and a few developing countries -- and those
which are against the open registry practice -- mostly developing
countries and the Socialist countries -- realized
that the elimination of open registry fleets would no%
necessarily produce the expansion of developing fleets.

They decided to adopt a flexible system which perfectly allows
the practice of offshore registration. Hence the heart of the
Convention has an option between two mandatory articles. The
parties are provided with the alternative of accepting as binding
a) either the provision on manning and participation of nationals

- vi -



of the state of registration as officers, and/or b) the provision
on ownerghip or participation of nationals from the state of
registration, or the participation of the state itself in the

capital or ownership of shipes flying the flag of the state.

It is interesting to note that the Convention came from
UNCTAD. From its inception, UNCTAD has been at the very centre
of the international debate on development. It has been the
forum where the developing countries have brought attention to
thelr needs.

Recently UNCTAD has been very involved in shipplng,
because developing countries are demanding a change. Inter alia
a change in regard to a) the practices of liner conferences, b)
national participation in the carriage of trade and ¢) the
operation of open registry fleets. In general they are creating
a New International Maritime Order which includes the concepts
inherent in the Declaration on the Establishment of a New
International Economic Order and the principles reflected in the
Charter of Economic Rights and Duties of States. The 1986
Conventlion is part of this movement.

On the one hand, politically, we agree with the document.
There is no doubt thét the Convention is a political success, not
only because it takes into account all the different interests
involved, but also because it manages to get an agreement on a
highly controversial topic. Thus, the Convention represents the
first time that an international instrument defines the elements

of the genuine link that should exist between a ship and the

- vii -
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gtate whose flag it flies, i.e. the national maritime register;
the national maritime administration; the national maritime law
and regulations; national maritime ownership and/or manning;
national participation in the management of shipowning or ship-
operating companies and the transparency and responsibility of
owners and operators of ships.

On the other hand, legally speaking, it will be shown that
the Convention is obscure, ambiguous and even confusing. It does
not resolve the international legal questions related to
nationality and genuine link in international shipping. There
are two possibilities for this imperfection. One is that the
Convention portrays the first attempt to regulate one of the most
venerable and universal rules of maritime law. It says that any
state has the conclusive unilateral competence as a soverelgn
privilege to grant its nationality to merchant veseels.
Therefore, no country would have become a party to a tough and
direct regulating Convention in such a sensitive field. The
other reason could have been that the main goal of the Convention
waB‘just t0 be a "political instrument” and for the sake of
univereality and expediency in the process, legal errors were

made.

- viii -



PART I
HISTORICAL BACKGROUND AND THE ORIGIN QF THE CORVENTION
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CHAPTER 1

The Genuine Link Controverey and

The Principle of Exclusive Jurisdiction
1. The First Opposition to the Traditional Erinciple

In 1609, Grotius (Hugo de Groot) wrote Mare Liberum. For
the first time, he expounded the doctrine of freedom of
navigation which became the cardinal principle of the
international law of the sea. (1) |

Originally, freedom of navigation was not a policy favoured
by the powerful states and consequently unilaterally imposed by
them on the weaker states. On the contrary, it was a principle
for which the latter had to f£ight bitterly against the major
maritime powers in order to achieve its recognition and
implementation. The "oceanic equality"” principle was
considered an important policy at that time. However, seen in
its historical framework, a different aspect appears which shows
the powerful states supporting universal oceanic freedom because
the opening of the world had made real colonial and commercial
power possible and ocean transportation was the only means to
achieve it. Maritime power was what the world required during
the next 150 years and maritime power demanded freedom of
navigation. (2)

Since then, the international law of the sea has comprised

two very different sets of principles: one set egtablishes basic



overriding community goals that call for the widest possible
access to, and the fullest enjoyment of, the world's oceans. The
second set of principles, commonly described as Jjurisdictional,
aimes to encourage shared community use outside the exlusive

control over any particular state. (3)

The most important juriesdictional principle providee that
each state may exercise sole authority over its own vessels in
areas of the high seas and, conversely, that no state may
exercise authority over the vessels of another except ae
authorized by international law. (4) Therefore, all sovereign
states were deemed to have the right to prescribe the laws and
regulations governing the registry of ships and which, in turn,
entitled the ships to fly their flags. Professor 0'Connell cited
in International Law of the Sea part of the Lauritzen v. Larzen
case!

Perhaps the most venerable and universal rule of maritime

law is that which gives cardinal importance to the law of the

flag. Each state under international law may determine for
itself the conditions on which it will grant its nationality
to a merchant ship, thereby accepting responsibility for it

and acquiring authority over it. (5)

As a result, flying the so-called "flags of convenience” has
emerged as a norm of customary international law. In fact, flags
of convenience have been uged many times throughout history for
economical and political reagons. (6) Shipowners and others
interested in accese to the high seas who deemed flags of
convenience advantageous did not hesitate to attach their vessels

to foreign merchant fleets, taking the general concept of Freedom

of the Seas for granted.
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Flage of convenience (7) have been identified by several
epecific common features: (a) the country of registry allous
ownership and/or control of its merchant vessels by non-citizens;
(b) access to the reglstry is easy; (c) taxes on the income from
the shipes are not levied locally or are too low; a registry fee
and an annual fee, based on tonnage, are normally the only
charges made; (d) manning of ships by non-nationals is freely
permitted. Certain parties trying to undermine the granting of
flags of convenience would add a few more points to the
traditionzl definition. Their definition would include the
country of registry is a small power with no n&tional requirement
under any foreseeable circumstances for all the shipping
registered. However, receipts may produce a substantial effect
on ite national income and balance of payments. The country of
registry may have neither the power nor the gdministrative
machinery to effectively impose ﬁny government or international
regulations. Nor may the country have the wish or the power to
control the companies themselves. (8) }

Attacks on the traditional view of unrestricted state
competence regarding vessel registration began with the attempts
of the Inetitute of International Law in 1896 to achleve a
greater degree of similarity among the lawe of varlous states.(9)
But the principle of a state’s freedom, to determine its
prerequisites for granting its nationallity to ships was well
entrenched in the concept of state sovereignty to be modified by
the Institute’s proposals. Thege modifications remained only as
guidance and advice, and states did not adhere to them when

they enacted new lawe on the nationality of ships.



It wag not until the end of the 19408 and early 1950s that
the question of a vessel’s flag as opposed to ownership became
an important international iesue. This phencmenon was due to
rapld expansion of fleets in countries adhering to the doctrine
cf flags of convenience.

Consequently, some traditional maritime nations of Europe
joined hands with the International Maritime Labour Unions in
order to create stronger conditions for the recognition of a
vesgel 8 national character by other states. Boczeck reports
that:

. . the seamen s unioneg are concerned about the allegedly
IOWQr labour standards aboard the Panlibhon ships and --
particularly the American unions -- about the loss of job
opportunities for American seamen that resulte from the
flight of the American flag. (10)

He concludes that:

. The shipowners of the traditional maritime countries in
Europe, supported by their governments, find that the vessels
operating under the virtually tax-free flags of convenience
present very serious competition. (11)

It was claimed by the representatives of the anti-flags of
aonvenience groups that mere registration was not sufficient to
establish & tie between the ship and its flag state; there must
be & “"genuine linkJ between a country and the ships registered
there. This doctrine tried to develop certain minimum

requirements that all maritime states should enact in dealing

with the nationality of ships.

If nationality were granted without taking into account

international legal directives, there might be cases where the
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legislation of a state in the matter of the nationality of shilpe
in general, and the nationality of a particular vessel, would be
ineffective and presumably not recognlized by other states. One
possibility of non-recognition could be in naval warfare, in the
situation of a dispute of the nationality of a merchant vessel in
a prize court, if the nationality were based on a much more
liberal law than that of the majority states. Another example
could be a conflict of law problems whoese solution depended on
which municipal law should be.applied to determine the
nationality of a vessel. This would raise important legal
questions such as labour jurisdictional problems (12), taxation
questions} and criminal law issues.

In 1950 the Report on the High Seas by the International Law
Commission represented a skirmish between the old school of
thought and the news doctrine of limiting states” rights. The
Report led to several legal defeats on the flag of convenience
practice. (13) Boczeck explains the conclusions of the ILC
stating that:

... with regard to the national ciement required for

permission to fly the flag, a great many systems are

possible; but there must be a minimum national element,
eince control and jurisdiction by a state over ships flying
ite flag can only be effectively exercised where there is in
fact a relationship between the state and the ship other

than that based on mere registration. (14)

The level of effectiveness which might be satisfied by the
flag state in the exercise of its control and jurisdiction
(genuine link) (15) was first expressed at the early stage of
the ILC"s debates, but it was not further developed. The ILC

became entangléd in several intricate legal questions like the



definition of national ownership requirement, the nationality of

crew, and whether the nationality of the ship“s captain should be

criteria.

The complexity of each topic provoked heated discussions in
the ILC. From the very beginning, the wide divergence of
interests underlying the issue were certainly influenced by the

pogition taken in the dispute by each respective member country.

While the historical principle of a state’s inherent right
to establish legislation governing the conditions of a ship
flying ite flag was not serious, the limiﬁs of this right, the
effects of third party recognition proved quite contentious.
Thie compressed the very concept of the genuine link and left

egssential questions of its elemente obscure.

2. The 1958 Geneva Covention on the High Seas.

As a result of the Nottebohm case, decided by the
International Court of Justice in 1955, concerning the
nationality of individuals for the purpose of diplomatic
protection in international law (16), the International Law
Commission took a stand against the flag of convenience fleets.
It introduced into the corresponding article of its Report on the
High Seas of 1956, the genuine link doctrine of nationality of
ships in exactly the same fashion as the Nottebohm judgement
created it.

Contrary to the Nottebohm judgement (17), the genuine link

doctrine with regard to the nationality of ships found entrance



 ped pond jupenl pand  pmed  puewl  peed  bowd  pawd e e e s e fam  peesi  pewd e

into the practice of states through article 5 of the Geneva

Convention on the High Seas of 1958. This article states that:
1. Each state shall fix the conditione for the grant of
ite nationality to ships, for the registration of ships

in its territory, and for the right to fly ite flag. Ships
have the nationality of the state whose flag they are

entitled to fly. There must exist a genuine link between

2. Each state shall issue to ships to which it has granted

the right to fly its flag documents to that effect. (18)

Although there is no reference to “"flag of convenience”
vessels in this provision, the proceedings of the conference
reveal that this section was aimed at controlling such vessels.
Instead of expressly prohibiting states from regisfering foreign-
owned vessels, the conference preferred to deal with the problem
by requiring a “"genuine link" between the state and the ship.
This genuine link between the state and the ship meant that the
country of registry had effective jurisdiction and control over
ships flying its flag. (18)

Article 5 has given rise to differences of opinion among
noted legal authorities. For example, Professors McDougal and
Burke contend that this article provides the most ambiguous
criterion ever devised for identifying the national character of
a ship, to wit, "there must exist a genuine link between the state
and the ship."” According to Professors McDougal and Burke, these
words introduced a new concept hitherto unknown either to
customary and treaty law of the sea or to the national shipping
laws of any country; they submit the Convention does not attempt

to define what "genuine link® means nor does it state what
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criteria it might inesist upon to attain a "genuine link." (20)
Furthermore, Professor McDougal states: "in particular, the state
must effectively exercise iis jurisdictlion and control in
administrative, technical and social matters over ships flying
ite flag" could be construed to mean that, even though a ship has
passed "genuine link" test, it may still faill to satisfy the

additional criteria imposed by the quoted words. (21)

Professor Philip Jessup, in his article "The United Nations
Conference on the Law of the Sea” on the Nottebohm decision,
coneiders that the criterion of a “"genuine link" was useful in
deciding the nationality not only of ships but of corporations
ag well.(22) This analogy had been used in an argument by the
Netherlands delegation to the Geneva Conference. It referred to
the Nottebohm decision, saying that the nationality of ships
is very similar to the natlionality of individuals (23)

The ﬁajority of the delegates at the Geneva Conference
agreed that it was extremely hard to define a criterion for
deciding if there is a genuine link between the state and a
ship. In fact no elemente of the genuine link could be
adequately defined. So the delegates preferred enunciating a
vague criterion to not achieving a criterion at all for
restricting the flag of convenience practice. Most agreed that a
genuine link refers to a country’s ability to have effective
jurisdiction and control in adminlistrative, technical and social
matters (24). However, many countries at the Conference were
not satisfied with these results due to the difficulties arising
from the practical implementaion of these rules, inter alis
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1) the absence of sanctions resulting from the non-fulfilment of the

requirementg; and 2) the non-definition of the extension of
"jurisdiction and control™ (25).

Nevertheless, international law continued to allow flags
of convenience, since article 5 of the Convention affirms the
prerogative of each state to determine the conditions under
which it will grant nationality to merchant vessels. And it did
not mention ownership, operation or crew of the vessels

registered (26).

3. The IMCO Dispute of 1959,

_ Another incident further demonstrates the growing sentiment
against "flage of convenience". At the inaugural meeting of the
United Nations Intergovernmental Maritime Consultative
Organization (27) held in London, in January 1959, Liberia and
Panama, leaders of flag of convenience states , were not granted
seate on the Maritime Safeﬁy Committee. The International Court
of Justice was asked %o give an advisory opinion on the meaning
of article 28(a) of the Convention designed to establish a world
organization to deal with maritime questions and regulations
(28).

The point &t issue was that the seats on the Maritime Safety
Committee had been reserved for the eight largest shipowning
nations and, although on the basis of registered tonnsge Panama
and Liberia were eligible for memberships they were not given

positions. The traditional maritime states (The Netherlande, the

10
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United Kingdom, Norway and France) asked the Court to apply the
genuine link teest as set out in Nottebohm. They argued that
ownership meant that the actual beneficial owner of the vessel
muet be a citizen of that state, and that registration was not
sufficient. Thie position was countered by Panama, Liberia and
the United States. They claimed that registry was the recognized
way to decide a vessel s nationality (29).

The International Court of Justice in its advisory opinion
no% only found that the genuine link was irrelevant to the lissue
before the Court but held that the assembly failed to comply with
article 28(a) of the Convention. Thus it accepted the
interpretation of Panama, Liberia and the U.S.A. It also
formulated two main principles of paramount importance. First,
registration and flag determine the quantum of shipping tonnage
of a state. In the words of the Court, "...the largest
shipowning nations are the nations having the largest registered
tonnage..." Second, the registration and f£lag allow for the
enforcement of treaties. (30)

Thus, in the eyes of the International Court of Justice,
registration did not merely establish ownership by an individual
or a corporate body in the eyes of the national law. It also
established ownership of the state as an overall concept of
national tonnage. Furthermore, ships flying the flag of a state
have to observe the international laws to which the flag state
becomes party; The advisory opinion even lists international
éonventions illustrating how international law ie to be enforced.
It mentions examples such as: the Load Line Convention of 1930;

the Brussels Convention of 1910 respecting Collisions,
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Assistance, and Salvage at Sea; and the Convention for the
Prevention of Pollution of the Sea by 0il1, 1954. (31)

Clearly, the Court’s advisory opinion of 8 June 1960
underlines three important points: First, granting nationality to
ships was never intended to convert vessels into natural
persons, rather it was meant as a way to recognize state
sovereilgnty over vessels in its registry. (32) Second, the
Court, in a nutshell, implied in its decision that reglstration
ties a ship to a nation, and the genuine link theory, a totally
irrelevant doctrine to the issue, is an enforcement procedure
which cannot be a precondition for recognizing a ship’s
nationality. (33) Third, although there was explicitly no
question of dealing with the problem of flages of convenience,
which lay outside the scope of issues involved, there was clearly
present an element of political bias. In the statements
submitted to the Court, it was said by the Court itself that:

The Statemente submitted to the Court ... have shown that,

linked with the question put to it, there are others of a

political nature. The Court as a judicial body is however

bound, in the exercise of its advisory function, to remain

faithful to the requirements of its judicial character. (34)
Nevertheless, in reality, the battle fought was largely one of
prestige, in which recognition of the flag of convenience was at
etake.

Following this decision, the strategy of the established
maritime powers underwent a gradual shift. They no longer
concentrated their attacks on the flage of convenience per se.

Rather, the focus was turned to the evils existent under the

practice. This trend toward using'international regulation as a
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means of combating flags of convenience is clearly illustrated in

the 1982 United Nations Convention on the Law of the Sea. (3H)

4. The 1982 Convention on the Law of the Sea

Although the 1982 Convention evidences some changes from the
Convention on the High Seas 1958, many of the provisions were
imported with very little alteration. For example, article 91 of
the 1982 Convention on the Law of the Sea concerning a ship’s
nationality almost duplicates article 5 of the Geneva Conference
1958. However, there is an important difference. The latter
gtates not only that there must be a genuine link between the
state and the ship, but also that in particular, "the state must
effectively exercise its Jjurisdiction and control in
administrative, technical and social matters over ships flying
its flag." (36) This sentence is included in article 81 of the
1982 Convention. Nevertheless, this important part of article 5
of the Convention on the High Seas became paragraph 1 of article
94 of the 1982 Convention "Duties of the Flag States.” Thus, the
Convention not only has replaced and expanded article 5, but has
amplified article 10 of the 1958 Convention in a very detailed
manner. (37)

Significantly, article 84 of the 1882 Convention also
creates a general international right to supervise the exercise
of jurisdiction and control. Thus, paragraph 6 establishes that:

a state which haes clear grounds to believe that proper

jurisdiction and control with respect to a ship has not been

exercised may report the facts to the flag state. Upon
receiving such a report, the flag state shall investigate

the matter and if appropriate, take any action necessary to
remedy the situation. (38)

13
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Interestingly enough, despite this supervisory provision,
there is no sanction provided for lack of flag state enforcement
other than action against the offending vessel itself.

The protection and preservation of marine environment
features prominently on the agenda of the 1982 Convention. (39)
Article 217 eets out state obligations to prevent a vessel-
source pollution. It requires compliance with "international
rules" set for pollution prevention. (40) Thus, on one hand, a
new mechanism was accepted at UNCLOS III in an effort to improve
the enforcement of vessel-source pollution rules and regulations,
namely, Port State enforcement provisions, (41) and on the other
hand, it is severely restricted by other provisions. These allow
a coastal state to take proceedings when the alleged violation
has occurred; furthermore, it can also take proceedings 1f the
pollution causes or threatens major damage to the coastal state;
and when it has "clear grounds" for believing that the suspected
vessel is the responsible one. (42)

In addition, i% has been argued that the flags of
convenience system leads to the formation of a reﬁime of immunity
because of the internationalization of the contemporary maritime
firm. As a result, the enforcement of any convention is
practically impossible. The classic example was providéd by the
disaster of the “"Torrey Canyon," which was owned by an American
company that had leased the vessel to a British company. The
ghip, built in the United States and rebuilt in Japan, was
registered in Liberia, insured in London and manned by Italians.
The United Kingdom and France, which suffered most of the damage

caused by its grounding in 1967, did get their money, but not

14
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through the conventional channels. Indeed, when one of the
Torrey Canyon's sister ships entered Singapore (part of the
British Commonwealth) they arrested and held her until the
insurere paid a $7,500,000 damage settlement. (43)

The 1982 Convention on the Law of the Sea states that
coastal states may pass whatever laws they wish in thelr internal
waters and within the commonly accepted 12-mile limit in order to
prevent pollution from foreign vessels. But these laws shall not
apply to the design, constructica, equipment or manning of
foreign ships and international law will not tolerate the

tampering of innocent passage. (44)

Nonetheless, shortcomings in the enforcement and safeguard
regimes given to flag state sovereignty and freedom of navigation
in UNCLOS III were addressed in the 1982 Convention. (45) The
Convention provisions on vessel standards regulate the
evils/advantages perceived to exist in flag of convenience
shipping. Thus, the Convention seeks to eliminate substandard
operators by requiring flag state enforcement “"backed up"” by a
better port and coast state enforcement. (46) This, evidently,
impacts upon the economics of the flag of convenience system to
the advantage of the traditional maritime states (47) eo much so
that one author commented:

it could be argued that the system of the provisions of the

RSNT Part II, in particular article 79(1) in conjunction

with those of article 82, (91 and 94) when compared with

corresponding provisions in the 1958 Convention on the High

Seas, allowe the inference that the traditional maritime

powers may be permitted to succeed this time. (48)

Finally, it is importaqt to mention that the question of

15
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attribution of nationality and genuine link 1s not clarified to
any extent by the 1982 Convention. Yet provisions such as
article 82 on status of ships, which duplicates article 6 of the
1958 Convention, contemplates changes of registry occurring
during the life of é vessel. (49) Hence, the strength of the
genuine link must be limited, since for each registration a new
"link" would have to be formed. Another example of an article
that leaves the intention of the authors in doubt is article 104.
It infers that the granting or withdrawing of nationality is a
matter of municipal law.(50)

Consequently, the 1982 Convention on the Law of the Sea
emphasizes that the problem with the genuine link controversy 1s
not definition. Rather it is enforceability. The strategy
of the traditional maritime states and organized labour shifted
from direct regulation in the 19508, which proved to be
politically and legally unacceptable, +to indirect regulation
through the attainment of international standards. Yet since the
problem was enforceability, they still could not eliminate the

flag of convenience system, (51)
5. The Interest of Developing Countries

The first occasion within UNCTAD on which the open registry
(52) countries were specifically classed as such, insofar as
policy measures are concerned, seems to have arisen in 1974 (53).
The ad hogc Intergovernmental Working Group on the ecohomic
consequences of the existence or lack of a genuine link between
vessel and flag of registry of UNCTAD, held a meeting in Geneva

in February 1978. There adopted a resolution concluding that the
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expansion of open registry fleets had adversely affected the
development and competitiveness of the fleets of countries that
did not offer open registry facilities, including those of
developing countries. (54)

The main element of the attack on open registries was that
their existence impedes Third World economic development; so if
they were eliminated, shipowners would somehow be restricted to
their own national flage. (55) However, some authors bellieve
that this argument is very weak; for example, UNCTAD data shows
that over 70 per cent of the open registry tonnage is owned in
four countries, namely: the United States, Hong Kong, Greece and
Japan. The remainder is spread among a large number of other
countries. None have more than three per cent of total tonnage.
Furthermore, at its peak in 1979, the tonnage under registries
amounted to 29.7 per cent of the world DWT. This is a far cry
from the 4.3 per cent of GRT under flags of convenience in 1948.
Hypothesizing, Mr. Sturmey asked, "had open registiries not
exieted, where would this tonnage have been registered?” He then
stated that:

the serious owners would, probably, have found ways of

keeping the shipring under their own flags, or they would

have sought registries less open than the open ones, but
more convenient than their own.(56)

The choice made between the available reglstries woﬁld have
depended partly on where the owners in each country felit the
national shoe to be pinching and partly on more general factors,
including political or other ties. (57) Nevertheless, the open
registry system at UNCTAD has been perceived by many of the

developing countries as a mechanism for continued economic

17
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colonialism by the developed states. The practice is seen &as a
convenient method for the developed market economies to make use
of the developing states’ resources while retaining control and
benefit of the wealth generated. Professor Lawrence Juda stated
that:

. the use of flag of convenience allows shipowners from
developed countries to use the cheaper labour of lower-cost
states, much of it from developing countries, while
retaining the management of the industry in Western hands.
In this view the developed states, through the use of
subterfuge, are preventing the developing states, which
supply the labour and the cargoes, from receiving an
equitable share of the proceeds of world shipping.(58)

This argument is still valid.(59)

Some authors have pointed out in a very precise form that
many developing states have sought to develop merchant shipping
fleets, for a variety of reasons: to earn foreign currency; to
broaden the industrial base and provide employment; and to more
closely control their own cargo’s transportation. Interestingly,
exports of developing countries accounted for 61 per cent of
world seaborne trade. But the developing states owned only elght
per cent of the world tonnage. Eighty per cent of world cargo is
bulk cargo. And the developing states generated one-third of dry
bulk cargo and about nine per cent of liquid cargo; but they
owned only eix per cent of the tonnage carrying it. (60) The
least convincing argument for developing states to invest in

shipping is that it offers a certain level of prestige.

Although the philosophy of and language used by the

developing countries differe from that of the states, which in
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1958 were vociferocus in thelr demands for a clearly defined link
between flag state and veeeel (the traditional maritime states),
the emgsential concern remains the same -- shipping competition.
So in recent yvears, developing countries have revived the
controversy. They have done so by an indirect attack on registry
requirements; their aim is to eliminate open registry practice
and competition. Accordingly the main theme of recent UNCTAD
proposals focused on identifying and amplifying the elements

constituting a genuine link.

6, Conclusion

The phenomenon of flags of convenience is a direct
consequence of the principle of freedom of the seas. As world
oceans became accepted as belonging to all states ships began to
fly the flag of countries with the least stringent regulatory
regimes rather than those of only the powerful states. The
widespread proliferation of "flags of convenience" has

been the subject of scathing attacks.

There are two main reasons for this criticism. It is argued
that flags of convenience have created a regime of immunity.
Ships are not subject to sufficient regulation. The second
argument is that they have adversely affected the development
and competitiveness of the fleets of countries with many more
restrictions. The world community has endeavoured on five major
occasions to modify the international legal regime governing

“flags of convenience”.
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In 1896, the Institute of International Law tried to achieve
a greater degree of similarity among state laws. The Institute
attempted to restrict the trend towards liberalizing
"nationality" provisions. It did not achieve this objective

because of the proliferation of flags of convenience,

The second international attempt to modify the international
shipping regime resulted in the 1958 Geneva Convention on the
High Seas. It sought to limit the growing presence of flag of
convenience ships on the high seas. It also brought to the Law
of the Sea the very controversial concept of the Genuine Link
enunciated in the Nottebohm Case of 1955. Article 5 of the
Geneva Convention of the High Seas of 1958 has simplified or
complicated -- according to one’s point of view -- the question

of the jurisdiction and nationality of merchant vessels.

The IMCO dispute of 1959 represente the third major movement
challeging the world shipping order. But merely modifying the
existing regime was deemed insufficient; the complete elimination
of flags of convenience was the goal., If the traditional
maritime states demand had been accepted by the ICJ, ownership
would have prevailed over registration as the reccgnized way %o
decide a veesel's nationality. This would have resulted in the

eradiction of the flags of convenience concept and its practice.

Tightening up international regulations in the 1982
Convention on the Law of the Sea sought to make flags of
convenience so disadvantageous that states would not be

interested in the practice. But setting international standarde

20



Emy el N S e il D G G Gl e by ey e it Beeer et beiner ey

ig easier than enforcing them. The Montego Bay Convention of
1982 established minimum standards but lacked enforcement

procedures, and so the phenomenon of the flag of convenience

survived.

The 1986 United Nationes Convention on Conditions for
Registration of Ships represents a final assault on the flag of
convenience, The movement of the developing countries against
flage of convenience started in 1978 when UNCTAD blamed the
practice of flags of convenience for preventing the development
and expansion of Third World merchant fleets. The conference on
the conditions for registration of ships began with the direct
purpose of phasing out flags of convenience. Unsuccessful in
this endeavour, the developing countries have been increasing
national registry requirements in order to protect their

interests.

While the practice of flying flags of convenience emerged
with the principle of freedom of the seas in the seventeenth
century, it is only recently that the international community has

endeavoured to constrain this practice,
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CHAPTER 2
UNCTAD and International Shipping

1. UNCTAD and ihe New International Economic Order
Shipping is a dominant “invisible" activity and one in which

the participation of developing countries has been negligible.
Services such as shipping, insurance and banking are referred to,
in the jargon of international trade as "invisibles,” ac opposed
to “"visibles" which include tangible goods, products, or
commodities. As a Brazillan diplomat notes: “"the developing
states tended to concentrate immediately after the independence,
on diversifying their export products. But little attentiion was
paid to either the costs or the consequences of invisible
transactions." (1)

The aim of UNCTAD in the field of invisibles is to devise
policies to enable developing countries to increase their
earnings and to decrease the outflow of foreign exchange on this
account. The desire for a New International Economic Order (NIEQ)
provides a general context in which to understand the demands
being made by developing states. The call by the developing
countries for a NIEC encompasses at least two general and
interrelated themes. The first is to restructure the world
economic system so that more benefite devolve to the developing
countries. The goal is to achieve an equitable international

economic system. The second is that third world states should be
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fully involved in the making of economic and political decisions
that affect their well-being.

Accordingly, the Charter of Economic Rights and Duties of
States(2) supports the principle of movereaignty (sovereignty
egquality), mutual interdependence and solidarity between states.
This principle reflects the opinion of most developing countries
on the New International Economic Order (NIEQ)(3). The principle
of sovereign equality appears early on in the fourth paragraph of
the legal preamble. The fourth sentence of the preamble states
that:

Declaring that it is a fundamental purpose of the present

charter to promote the establishment of the New

International Economic Order, based on equity, sovereign

equity, interdependence, common interest and cooperation

among states, irrespective of their economic and social

system. (4)

The external aspects of sovereignty are dealt with in article 4.
It lays down the basic right of all states to engage in
international trade and other forms of economic cooperation, (5)

Article 10 deals with the aspect of equality of the
principle of sovereignty. .It is defined aes the right %o
participate fully and effectively, as equal members of the
international community, in the international decision-making
process in the solution of global economic, financial and
monetary problems.(6)

Another principle relevant to the guestion of shipping is
“the principle of solidarity". Clear duties are included for all
states to take into account the interests of other countries in

their internal and external policies. Chapter I of the Charter

contains principles of cooperation for development including the
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righte of the land-locked countries. Articles 5, 20, 21, 23 and

28 deal with these rights too. Article 27 is the most important:

1. Every state has the right to eniov fully the benefits of
world invigible trade and to enmage in ihe expansion of such
trade,

2. World invisible trade, based on efficiency, and mutual and
equitable benefit, furthering the expansion of the world economy,
ie the most common goal of all etates. The role of develoning

countries in world invigible trade should be enhanced and
strengthened consistent with the above obieqtives, particular
attention being paid to the special needs of developing

countries.

3. All states should co-operate with developine countriees in
their endeavours to increase their capacity to earn foredgn
exchange from invisible transactions. in accordance with the
potential and needs of each developing country and consistent
with the objectives mentioned above. (7)

Similarly, the Charter also contains general principles of
equality. The most important deals with the regulation of trade
and the development question. For instance, article 8 of the
Charter says that all the states should coordinate and cooperate
to bring about equitable international economic relations. And

that they should help change the structure of the system for a

' much more balanced world economy. The article also stresses the

needs and, interests of developing countries.(8)

Maritime transport is very important. It is an extension of
industry. So it can help a country’s economy to grow. It is
equally of vital importance to military security. Thus it is not
surprising that UNCTAD has extended these principles to
shipping.(9) The new shipping principrles are called The New
International Maritime Order (NIMO)(10). Its aim is to change the
maritime rules, norms and customs that the old colonial powers set

long before the developing countries became independent.
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2. The New International Maritime Order in actlon

The approach of developing countries to the gquestion of
trade and shiprping has had three basic objectives. The first is
to influence the structure and level of freight rates in order to
lessen the impact of high freight rates on their traditional and
non-traditional exports. An example of the effort towards the
firet objective is the Code of Conduct for Liner Conferences.
The second is to establish and expand their own natiocnal merchant
fleets. UNCTAD & genuine link principle attempis to achieve
this through the 1986 Convention on the Conditions for the
Registration of Ships. The third is to rewrite international
shipping legislation and the basic framework of regulatlon.
In general, the Rew International Maritime Order legislation is

trying to achieve it.

(1) The Code of Conduct for Liner Conferences

The first objective is to lower freight rates. This is to
be achieved by changing rate structures in order to lessen the
impact of high freight rates on their traditional and non-
traditional exports as well as to secure proﬁotional low frelght
rates for non-traditional export items, which would enable these
countries to compete more effectively. Developing countries
expect. to work for this objective through several channels. The
first is by securing admission of their national shipping lines
to liner conferences serving their trade routes(ll) through which
they hope to acquire an ineight into the mechanism of fixing

liner freight rates and to ensure that their needs are taken into
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account. The second is by setting up effective and efficient
waye to promote and facilitate consultations on mutual problems
between shippers, governments and the liner conferences. It ie
interesting to note that liner conferences have existed for many
years. However, during the 19708, the conferences came under
considerable criticism from the developing countries for thelr
inability to police themselves and for the lack of any response
to the developing states” national interests. Because of the
criticism by developing countries, an international legal
approach to conferences was sought and the matter was raised at
UNCTAD III in 1972 where the possibility of a code was
discuseed. (12) This was followed by the United Nations
Diplomatic Conference on a Code of Conduct for Liner Conferences

in Geneva, 1972.(13)

The code establishes legal guidelines and sets norms of
behaviour for liner conferences. It is a compromise between two
groups: the most developed countries, which supported continued
self-regulation on conferences, and those, mostly developing
countries, seeking government control. First it deals with
intra-conference relations, including membership and cargo-
sharing. Many developing countries believed they had not been
able to participate enough in theée conferences. They also
believed that developed states economically dominated them.
These wére probably decisive factors in the genesis of the
cargo-sharing scheme in ‘the UNCTAD Code of Conduct. National
lines of the trading partners received special status (article

2). These lines are vessel-operating carriers that have their
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head office of management and effective control in the country
that officially recognized them for special rights outlined in the
code. When the Conference sets up a pooling arrangement,

national lines of the trading partners have the right to acquire
a significant part, such as twenty per cent.(14)

The developing countries put forward the idea of cargo-
generation. Thie was to be the first determinant of the amounts
of cargo each fleet should carry. The philosophy of cargo-
generation gave rise to the concept of cargo-sharing, as the most
effective means of building up the merchant fleets of developing
countries to a level at which they could compete on a world-wide
scale(15}.

Second, the code deals with two issues important to
shippers; dispute settlement and access to information. On the
dispute settlement it is worth noting that the code established a
machinery for this system on the basie of consultation and
conciliation.

Developed countries have long resisted such a system.
Probably they were afraid it would lead to governmental control
of negotiations which would have created a precedent for direct
governmental involvement in other areas. This, according to these
countries, would have destroyed the "free enterprise” shipping
system.(16)

Regarding the information provieion, it would not be easy to
dismiss outright allegatione regarding the instability of
governments and lines from developing countries to cobtain

information on the mode of setting freight rates of their
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exclusion from freight rates negotiations. Conferences are prone

to take unilateral action in respect of freight rates.(17)

(2) The U.N. Convention on Conditions for the Registration of Ships

The second main objective of developing countries is to
establish and expand their national merchant fleets or, where
necessary, to develop multinational or regional fleets. Foreign
geaborne trade is crucial to the economies of developing
countries, so it seems natural for these countries to try to
reduce their dependence on foreign shipping. This objective was
pursued at the Geneva Conference of the Conditions for
Registration of Ships. Indeed, according to UNCTAD, on the eve
of the Geneva Conference ownership of the world fleet was
concentrated in the hands of the traditional maritime countries.
All are developed countries. They, in effect, controlled.about
eighty per cent of world shipping capacity, including tonnage
registered in open registry states but beneficially owned by

nationals of developed countries. (18)

. Although developing countries generated some sixty per cent
of world exports and about forty per cent of world trade, they
owned only fifteen per cent of wofld shipping tonnage. Moreover,
because of the great fleet growth that hae occurred among those
countries utilizing flags of convenience, the developing
countries have argued that this growth‘has been at the expense of
their own fleet development. Developing countries have taken the
position that their limited participation in the bulk trades is

in conflict with the programme of action of the establishment of
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a new economic order. This programme ineists that all efforts
should be made to promote the increasing and egquitable
participation of developing countries in world shipping tonnage.
The UNCTAD secretariat has responded by calling for a
comprehensive set of measures: 1) to ensure cargoes for
developing countries; 1i) to reduce competition by phasing out
convenience shipping; and 1ii) to provide assistance to
developing countries for the purchase of new and used

vessels. (19)

The preparatory negotiations within the UNCTAD framework
lasted for more than seven years. The developed countries for
the most part resisted moves to draw up international regulations
relating to ship registration, as had the open registry states
themselves. For example, Liberia and Panama had refused to
participate in early preparatory meetings on the subject, as had
the United States (the main location of beneficial ownerhsip of
open-registry tonnage). However, from November 1983 all three
countries became actively involved in the negotiations, deciding
that they wanted to ensure that any international agreement would
not be damaging to their interests. Hence, in December of 1884,
it was generally agreed to "prepare and consider the adoption by
this conference of an international agreement on conditions for
registration of ships."”(20)

The importance of the conference is that seven components
internationally recognized as fundamental factors in the genuine
link concept were identified: i) the national maritime register
in which ships were entered; ii) the national maritime Eulea;

i1i) the national maritime administration; iv) the identification
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and accountability of the real owners and operators of ships; v)
the participation of nationals in manning; vi) the participation of
nationals in management; and vii) the participation ¢f nationals
in ownership of vessels.(21)

Faced with a possible irreconcilable "North-South" conflict,
the Group of 77 proposed the following compromise which was
accepted: They said that there ought to be nationality
requirements in respect of both manning and ownership of ships.
But a state might be permitted to select only one of these as
mandatory for it.

More important, though, was the draft agreement endorsed by
consensus at the third session of the Conference on Conditions
for Registration of Ships. It was a compromise between the
developing countries and the major shipowning nations. Three
central and most controversial issues were at stake: 1) the
extent of the registering state’s participation in ownership; ii)
the role of flag countries in the management of shipowning
companies and vessels; and iii) the manning of vessels.(22) This
gession of the Conference produced the Final Act of the United
Nations Conference on Conditions for Registration of Shipes in
February of 1986.

The 1986 Convention on the Conditions for the Registration
of Ships has been seen by developing countries as the main
solution to the lack of the genuine link between a state and
ships flying its flag. Therefore, through the Convention
developing countries expect to establish a better harmony and a

more ordered and better balanced development in world shipping

33



fleets. This would strengthen international maritime cooperation
in all its essential aepects and lastly, ensure more effective
participation by developing countries in world shipping

activities. (23)

(3) International Maritime Leglslation

The third objective of developing countriee comes from their
uneasiness about the framework of lnternational shipping
regulations. Shipping legislation evolved over several
centuries under circumstances very different from the present
situation. Developing countries maintain that, since today’'s
maritime law evolved at & time when they did not have the
opportunity to express their views and needs, it favours
shipowners at the expense of cargo owners. They argue that
international legislation on shipping should provide the
necessary safeguards to protect ﬁheir interests in view of thelr
vulnerable position as mainly users rather than suppliers of
maritime transport services.(24) Therefore, through URCTAD, the
developing countries have tried to re-gtructure the system.
Among the major achievements, it is worth mentioning the United
Nations Convention on the Carriage of Goods by Sea(25) and the
United Nations Conference on International Multimodal Transport
of Goods.(26) In addition, there are other intereeting work
programmes for the near future in the Qrea of international
maritime shipping legislation. These will soon change the entire
picture of international shipping. There will be, for instance,

a work programme on international ports, another on technical
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asgistance and training, and a third on insurance and on

countering maritime fraud.(27)

3. UNCTAD as a Negotiating Institution

The path taken over twenty years of UNCTAD work,
particularly relating to international shipping, has not been
easy. Successes, disappointments and sometimes failures were
unavoidable. Deliberations have cften taken place in a general
atmosphere of “rich-poor" confrontations and negotiations. MNr.
Malinowski described such confrontations as a:

situation in which the interests of various groups formulated
either as demands or as defence of the status quo. Each

participating group looks for ways and means to obtain total or

at least partial satisfaction. Such a situation may lead %o
deadlock, to unilateral action, or to accommodation and
reconciliation of interest through negotiations. Thus,
confrontation is the opening of the road to progress.(28)
UNCTAD has seen these confrontations in all its major
accomplishments: the Code of Conduct, (29) the multi-modal
transport of goods,(30) and, of course, the open registry issue,
It should alsc be noted that the International Maritime
Organization(31) and the International Labour Organization, (32)
technically speaking, could have accomplished agreemente on the
conditions for the registration of ships each in thelr own
Jurisdiction.(33) And ,in fact, both international
organizations, as part of the United Nations system, have been
working on shipping matters related to the conditions of
registration of ships. For instance, the IMO's main
responsibilities are inter alia: maritime safety and navigation;

prevention and control of marine pollution., Professor Singh

explains that;
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...The organization discharges its responsibilities mainly by
previding machinery for the consideration, adoption, review and
roevision of international regulations and procedures dealing with
the various aspects of maritime safety and prevention and control
of marine pollution and by promoting and assisting effective
implementation and enforcement of the standards and regulations
by &ll concerned. (34)
Similarly, the ILO - Joint Maritime Commission which has
dealt with a multitude of questions, such as minimum age of entry
to employment; repatriation; social security; certificates of
competency; identity documents; hours of work and manning; crew
accommodation, ete. The ILO itself is responsible for framing

valuable legislation on the welfare of seamen. (35)

Nevertheless, both organizations preferred to delegate part
of their own jurisdiction to UNCTAD to reach for an international
agreement on the conditions for the registration of ships. This
wae done for obvious reasons: (a) In the long run, there cannot
poesibly exist a permanent division of function between two or
more international organizations dealing with different aspects of
the same problem. The phenomenon of flags of convenience or open
registry and the Convention on the Conditions of Registration of
Ships involves legal, economical and social elements. (b) Both
international organizations, IMO and ILO, must have realized that
UNCTAD has proved to be a useful international forum for
discussion and policy formation on the question of shipping needs
of the developing countries insofar as their maritime evolution
igs concerned. (c) UNCTAD is the most important agency through
which the developing countries have campaigned for shifte in the

existing balance of international economic relations. Evidently,
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their major concern at the Conference for the Conditions for the

Registration of Ships was the economic development side of the

issue.
4, Cecnclusion

In this chapter we have seen that the aim of UNCTAD in the
field of "invisibles" is to devise policles to euable developing
countries to increase their total earnings and to decrease the

level of foreign exchange leaving their borders.

The desire for a new international economic order (NIEOQ)
provides a general context in which to understand the demands
being made by developing states in the field of internaticnal
shipping. We have mentioned the following general principles:
the equality principle whereby developing countries demand that
benefits accruing to the international economic system are more
equitable shared among world states; the principle of sovereigniy
where third world states are demanding full participation in the
making of economic and political decisions that affect their
well-being; the principle of solidarity where clear duties which
are enumerated in the Charter of Economic Rights and Duties
impose or states the duty of to take into account the interests

of other countries on their policies.

Because maritime transport is an extremely important
industry for most countries it is not surprising that UNCTAD has
extended these principles of justice and equity to shipping. The

new shipping principles are called the new maritime order (NIMO).
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Its aim is to chénge the maritime rules, norms and customs that
the old colonial powers set long before the developing countries

became independent.

We have aleo seen that the approach of developing
countries to the particular question of trade and shipping has
had three basic objectives. Developing countries wish to
influence the structure and level of freight rates in order to
lessen the impact of high freight rates on exports. The Code of
Conduct for Liner Conferences achieves this goal and is a current
success story of developing countries. It has been a compromlese
between developed countries which supported continued self-
regulation for shibping lines and those develoring countries
seeking government control.

Third world states also wish to establish and expand
national merchant fleets. The 1986 U.N. Convention on Conditions
for Reglestration of Ships is trying to achieve this goal. Thé
Convention has been seen by developing countries as solving the
lack of genuine link problem between a state and ships flying its
flag. Therefore, through the 1986 Conventlon on the Cohdalions
for Registration of Ships developing countrles expect to

establish an ordered, balanced development in world shipping

 fleets, to strengthen international maritime cooperation and to

ensure more effective participation by developing countries in
world shipping activitiee.

The final goal is to re-write international shipping
legislation and the basic framework of shipping regulations.

Developing countries maintain that since today’s maritime law
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evolved at a time when they did not have the opportunity to
express their views and needs, it favours shipowners at the
expense of cargo owners, UNCTAD has proved to be the most useful
international forum for discussion on shipping requirements of
third world countries. UNCTAD has emerged as the chosen vehicle
for fulfilling third world shipping goals. Other international
organizations seem to have surrendered the mantle to it.

Finally, ueing UNCTAD as the main "think tank” today precludes

divigion among other international bodies who might deal with the

same set of aquestions.
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CHAPTER 3
Registration and Genuine Link
as the Main Objectives of the Convention
i. Existing Customary International Law
(1) The Importance of Registration and the Different Types

Allowed by International Law.

A shipowner's decision to adopt a nationality for a ship is
revealed to the public in a variety of ways. The three customary
means for ship immatriculation decision, and, simultaneously,
allocate national character, are: registration, documentation,
and flying the flag. The use of any one of these in isolation is:
eufficient to satisfy the condition for recognition.(1l) These
elements are very important since an unidentifiable object of
traffic would elude responsibility for its ﬁcts of omission and
commission, and thereby challenge the maintenance of law and
order, particularly in the context of the open sea, which is not
subject to the jurisdiction of the sovereign states.

Registration, according to generally accepted laws, aime to
determine: a) the ownership of the vessel and all encumbrances
and mortgages b) the exact type of the vessel, i1.e., its
dimensions, specifications; and ¢) the distinguishing marks. In
short, its ultimate purpose ie to keep the vessel sultably
identified throughout ite operational life, so that it may
enjoy any benefits accruing to it, or, as is more frequently the

case, acquit itself of any burdens imposed on it.
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International law requires that the ldentification for ships
include: a) the name and the number of the ship (2); b) the maritime
flag of the state (3); and c¢) ship papers or documents and

certificates (4).

Even though the maritime flag is a matter of great legal
consequence (5), the most acceptable criterion to determine the
nationality of ships today lies in its registration in the flag
state (6). Boczeck defines the purpose of a ship’s registration:

...1t is to declare the nationality of a vessel engaged
in trade with forelgn nations and to enable it to assert

that nationality whenever found. The practice of registering

shipe has become universal and it is an established rule of
international law that all maritime states make registration

a formal condition of their nationality, the only exception

being small craft which are not intended for long-distance

navigation. (7)

Various international conventions also recognize the
principle of registration as a test of a vessel”s nationality.
For instance, for the purposes of the Load Lines Convention, the
Safety of Life at Sea Convention, and many ILO conventions (8),
ships are treated as belonging to the country of registration, and
alternative links are thought to be impracticable.

The maritime flag, the ship paperes, and the names and
numbers as identification marks of vessels, are a direct result
of the registration of ships. A ehip has to be registered in
some country in order to get authorization to fly its flag and’
carry on board its national documents. When a ship complies with
a maritime state's formal conditions of registration, flag and

documents are issued by the sfate, and merely indicate that the

vessel 1s properly registered in accordance with municipal law.
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Traditional doctrine, as well as international conventions,
have held that each state, in accordance with the concept of
national welfare, has the undisputed right to establish pre-
requisites for the assumption of 1ts nationality.(9) This
internationally accepted principle has led national legislation
to adépt one of the following systems: a} the Closed Registry
form, which allows a state to bestow national character only to
ships wholly owned by state citizens and manned primarily by a
national crew. Argentina and Denmark are typical closed reglstry
states.(10) b) The Hybrid Registry form, a modified version of
closed registry, makes provision for reciprocity to nationals of
qualifying states. The hybrid form represents an attempt to
reconcile the extreme requirements of both the closed and open
registry. It is practised by the majority of nations. (11)
Ownership and manning requirements are limited only to the
majority of flag-states citizenry. c) The Open Registry form
allows the conference of national character on ships regardless

of ownerships, control or manning.

Some authors have pointed out that inside the open registry
eyetem there are practical subdivisions. It is difficult to know
when one group starts and others stop. (12) This situatlion, as
will be discussed below, may well have been one of the many
reasons why the Convention on the Conditions for the Registration
of Ships, 1986, accepted that the open registry system would
gurvive and, indeed, was part of the solution.

Open registry expresses the maximum and liieral

application of articles 5(2) of the 1958 High Seas Convention, and
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article 91 of the 1982 United Nations Convention on the Law of the
Sea. Thie policy, concerning the liberalization of national
character, hae generated the purported genuine link controversy.
The 1986 Convention on the Conditions for the Registration of
Ships attempts to resolve this controversy through the imposition

of some minimum international rules.

(2) International Responeibility of Flag States Arising from the

Registration Procedure

Generally, a ship can be said to be owned in an individual
capacity if, for example, it is owned by an individual, a
partnership, a corporation, or a government. dowever,

a ship is also thought of as belonging to a particular country.

In the realm of public international law, the legal position
of merchant shipping is based upon the principle of national
ownership in conjunction with the principle of individual
ownership (13). Whatever the factors of registration may be, it
is the act of state to register a ship which alone confers the
maritime flag. The flag indicates, inter alia, where

responsibility lies for a given aspect of a maritime matter.

Accordingly, the 1958 Geneva Convention on the High Seas
(14), the 1982 United Nations Convention on the Law of the Sea
(15), and the 1986 United Nations Convention on the Conditions
for the Registration of Ships (16), have established the concept
of the “maritime flag" under which all vessels of a country’s

merchant marine are expected to sail. Since these conventions
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assocliated the maritime flag's concept with the rights and
responsibilities of a sovereign independent state, natioconal
registration can only be the result of the act of a sovereign
state. Among the leading cases on the subject we must mention
The Constitution of the Maritime Safety Committee of the Inter-
governmental Maritime Consultative Organization, 1959, and
Lauritzen v. Larsen, 1953. (17) In both cases the importance of
the flag and the registratlion was specifically upheld by

the International Court of Justice and the Supreme Court of the
United States, respectively. Again, the term “"nationality” is
used in connection with ships and is merely a shorthand way of

expressing that a ship is juridically connected with a state.

Although national registration and maritime f£lag constitute
the primary source of state responsibility in relation to a ship,
there are other important factors involving state responsibility
which might arise from the ownership. (18) For example, if the
nationality of a sﬁip were the same as that of its owner, the
nation indicated by the flag or registration would be responsible
in every respect. However, this is not always the case. For
inestance, if a ship was registered to fly the flag of State A but
was owned by a national of State B, there could be a conflict of
interests. On the basis of ownership of the vessel, State B
would be interested in protecting the property of its national,
whereae, for instance, State A, which had granted the flag of
nationality, would be responsible for complying with the

international navigation rules of safety of life at sea. (19)
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Before we address the problem of conflict of interests and
dual nationality, we will briefly present some

important aspects of state responsability for ships.

a) Every state accepts the authority and the responsibility
that result from a ship's nationality. This is essential for the

maintenance of minimum order on the sea (2G). Thus, article 94 of

the 1982 United Nations Convention on the Law of the Sea provides for

the duties of the flag (21).

b) It ie generally acceptied that the flag state has a
respongibility toward both the navigation and the manning of
ghips flying its flag. Such responsibility has been established
in detall by article 94, paragraphs 3 and 4 of the 1982 United
Nations Convention on the Law of the Sea (22). There are also
certain acts in relation to the use of the high seas which are
prohibited according to the accepted conduct of states. It is
the responsibility of every flag state to take measures to
prevent the occurrence of these acts. In this respect, the 1982
United Nations Convention on the Law of the Sea demands that flag
states prevent or officially punish piracy (23), illicit traffic
in narcotic drugs or psychotropic substances (24), and

unauthorized broadcasting from the high seas (25).

c) For the purposes of fixing responsibility on states that
are signatories to international conventions, the criterion of
registration is of paramount importance. Consequently, with
regard to the responsibility for the enforcement of ratified

conventions, ships registered and flying the flag of a state must
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observe international conventions to which the flag state becomes
party. In this connection, it is also important to keep in mind
the Advisory Opinion of the International Court of Justice of
June 8, 1960, (26) in which it was expressed that as a

direct result of registration of ships by = state, the national
tonnage under state control also increases. As a result, all
responsibility arising from such ownership has toc be shouldered
by the state which registers the ship and gives it its national
flag.

d) It is well established by customary and conventional
international law that registration in a state ie the source of
that state's Jurisdictional rightes over the ehip and the acts
which occur on board. Article 92(1) of the 1982 United Natlons
Convention on the Law of the Sea reads:

Shiyze shall sail under the flag of one state only and,

save in exceptional cases expressly provided for in international

treaties or in this convention, shall be subject to its
exclusive jurisdiction on the High Seas". (27)

Also the 1978 Convention Concerhing Minimum Standards in Merchant

Shipe states:

. each Member which ratifies this convention undertakes ..
inter alia, to exercise effective jurisdiction or control
over ghips which are registered in its territory
in respect of: (i) safety standards, including standards of

competency, hours of work and manning, as prescribed by national
laws or regulations; (ii) social securlity measures as prescribed
by national laws or regulations, (iii) shipboard conditions of
employment and shipboard living arrangements as prescribed Ly
national laws or regulations”.(28)

Finally, it is important to mention the famous decision of

. the Permanent Court of International Justice in the case of the

$.5. Lotus (28) which confirmg the fact that, apart from certain
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epecial cases defined by international law, vessels on the high
seas are subject to the exclusive authority of the state whose
flag they fly. It also confirms the principle of freedom of the
seas which specifically implies that no state may exercise
jurisdiction over foreign vessels. The flag state has the sanme
righte over its ship as over its territory, but no more. Acts
taking place on board a ship on the high seas must be considered

as having taken place within the territory of the flag state (30).

e) It is an established rule of international law that
every ship must be registered in one state or another. It is
also generally accepted that registration within a state carries
with it the right to £ly that state’s flag, and that registration
confers upon a ship the nationality of the state in which it is
registered. Therefore, it is possible to conclude that only the
state in which a ship is registered may protect it. This, in
fact, is the general rule concerning the protection of shipping,
and it usually justified by considerations of convenience, by the
necessity of keeping order on the high seas, and by its
compatibility with the reguirement the corporal of international
law which stipulates that a state may only present a claim in

regpect of an injury to its nationals. (31)

{3) The Protection of Merchants Ships.

The protection of ships, like any other claim to
protect forms of wealth or human beings, may be established
through a variety of different procedures, including claims to

and by consular authorities, claims before the United Nations and
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other intergovernmental bodies, claime in national courts and
administrative agencies; claims by diplomatic representation
between foreign offices, and, of course, suits in international
courts and and arbitral tribunale. The ability to protect
righte is an important corcllary to the enjoyment of those.

Since the competence of states to attribute national character to
shipse can in fact be raised in any dispute (32) the right to

state protection is often uncertain.

There are two schools of thought on the international
protection of merchant ships. The first maintains that if a ship
is registered in accordance with the national laws of a state and
the national flag is properly flown, it constitutes prima facle
evidence‘of the ship s nationality which gives to the flag
state or the ship owning state the right to protect tonnagé that
forms part of its fleet. This is the reglstration approach to
the problem of the protection of merchant ships.(33) The other
school of thought consists of those who, inepired by the Nottebohm
decision, divorce protection from nationality, adopt actual
ownership as the basis for protection of ships, and reject
registry (34). The followers of this latter school believe that if
the ownership of a vessel is in the hands of foreign nationals,
the right of protection would also accrue to the state whose
nationals own the ship irrespective of where it has been
registered. In the words of Professor Watts:

...the right to protect a ship does not necessarily belong to

the State whose nationality that ship has, nor is the

legitimacy of ascribing to a ship a nationality of ite oun
acceptable without question. (35)
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This difference of opinion with respect to the protection of
merchant shipe has its origin in the Nottebohm decision of 1955.
(36) There, contrary to the generally understood principle
that states are entitled to act on behalf of any
of their nationals, the International Court of Justice ruled that
Liechenstein was not entitled, under customary international law,
to protect one of its nationals because that national lacked a
genuine connection with the state. (37) The International
Court of Justice held that a state may espouse
the case of its nationals if two conditions are satisfied:

a) the person in gquestion must be considered a national of the
protecting state under its municipal law, and b) the nationality
must be real and effective, and based on a genuine link between
the person and the state. (38)

Previous to the Nottebohm case, there was only one notable
maritime case in which a tribunal clearly expressed the view
that mere nationality was insufficient, and that a more definitive
link was required.(39) In the "I'm Alone Case,"” (40) the vessel
concerned was sunk by a United States customs ship on the high
gseas after it had been engaged in smuggling operations in
U.S. waters. The "I°'m Alone"” was registered in Canada and owned by
a Canadian company. A4ll the shareholders were Canadian. The
Canadian government protested to the United States, and in default
of any settlement, the issue went to a Special Claims Commission.
The Canad;an argument was based on the grounds that a vessel,
being owned by a Canadian company and registered in Canada, was
entitled to Canadian protection, namely an international claim to

recover compensation for the loes of the vessel. However, the
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United States, while admitting ownership by a Canadian company
and equally, that all the shareholders were Canadian, contended
that this company was held in trust for U.5. citizens. Americans
citizens held effective control and received the primary benefite
accruing to the vessel. The Commissioners decided in favour of
the United States and held that no compensation should be paid
with respect to the loss of the ship or the cargo, even 1if the
act of sinking the ship was unlawful. Canadian registry was,
therefore, of little avail to the owners. Furthermore, the

Canadian attempt to protect them was shown to be of little worth. (41)

After the Nottebohm Judgement, the Geneva Convention on the
High Seas, in 1958, introduced the "Genuine Link" doctrine.
Having stated thet "... Ships have the nationality of the state
whose flag they are entitled to fly," article 5(1) of the Geneva
Convention stipulates that “there must exist a genuine link between

the state and the ship ... ". (42)

There are authore who disagree with the view that ownership
can be used as grounds for protection. For example, Profegsor
McDougal states that:

The practice of States provides abundant and convincing

evidence of the traditionally honored competence of every

State to extend its protection to ships which bear its

national character, irrespective of the nationality of the

owners or any other possible relation between the ship and
same state other than that of national character.(43)
Professor Boczeck also states that: “"The State of the vessel's

nationality has the right to extend its protection to the veasel.

This is the rule."(44) As Rienow observes, the right of
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protection based on ownership is an imperfect one because of the
special nature and quality of maritime vessels. It can be
effective so long as it does not conflict with the control of the
state to which the vessel legally belongs. (45) This position has
been upheld many timeg. (46) The most important is the
Barcelona Traction Case, (47) where the International Court of
Justice held that Belgium could not bring proceedinge against
Spain without demonstrating a creater link with the injured
corporation. Although most of the company s shares were owned by
Belgian nationals, Canada had in the past extended diplomatic
protection to the corporation and retained the legal right to do
50. Indeed the Court held that Canada was Baicelona Traction’s
national state. And that incorporation is the fundamental test
for protection. (48) Moreover, the Court also referred to the
international recognition of Barcelona Traction s Canadian
character, particularly, the Anglo-Hispano-Canadian Commission,

and Belgium’'s previous acceptance of Canadian nationality. (49)

While the Court’s judgement as a general rule is acceptable,
there are many remaining questions unanswered in international
law on this topic. It is not at all clear today that the
registration or incorporation act of a company could provide the
"genuine link"” with a particular state. Second, no one knows what
& genuine link means or how much of that link is necessary in
order to establish grounds for protection. Third, due to the
special nature of the multinational corporation, there could be a
concurrent competence for protection. A shipowning state could

have the right to protection by virtue of the registration of the
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ship and the flag which it flies. Similarly, a state whose
nationals have suffered damage would have the right to sponsor

the cause of its nationals.

As long as the shipowning state, which is entitled to
exercise the right of protection in the case of damage cause to
its ships, is the state whose nationale own that ship, there is no
conflict. One and the same state would exercise the right of
protection both in relation to the injury caused to the flag of
that state as well as the property of its nationals. However, if
the vessel is registered by a state whose nationals do not own
it, there would be two states making claims with regard to the
same ship. Furthermore, if a third state is involved, there
appears to be no legal‘impediment to two different states making
a claim against a third state in the case of the same incident.
(50) It is not the same, though, if the claim made by two
respective state is against each other rather than against a

third state.

The 1986 Convention on the Conditions for the Registration

~ of Ships has tried to resolve all of these problems by defining

the genuine link, and by establishing the conditions for the
registration of ships. The Convention has attempted to achieve
an ideal via the formation of a generally accepted and
universally applicable legal regime governing nationality

of ships. The 1986 Convention on the Conditions for the
Registration of Shipe is striving to unify differing national

laws. Ostensibly, this would integrate varying national
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approachee to shipping questione and arrest any potential future
problems.

2. A New Scheme for Registration and Genuine Link under the
Convention.

The main objective of the 1986 Convention on the Conditions
for the Registration of Ships (51) is to restrict the recognized
principle of international law that all states have a "conclusive
unilateral competence” (52) to grant nationality to merchant
vessels. The Convention wants to establish legislation at the
international level to ensure, and where appropriate, to
strengthen, the genuine link between a state and the ship flying
its flag. These procedures would enable the state to effectively
exercise its jurisdiction and control over ships, especlally
governing the management, technical, econcmic and social aspects

of shipping.

This section reviews the 1986 Convention on the Conditions for

the Registration of Ships” ability to deal with the question of

reglstration and the genuine link.
(1) Important Definitions and Concepis

The 1886 Convention devotes a complete article to several
important definitions. The most important of these is the
definition of a ship. This definition will determine the scope
of the Convention and, therefore, will establish which ships have
to be registered in accordance with the Convention. The
definition reads as follows:

"Ship" means any self-propelled seagoing vessel used in

international seaborne trade for the transport of goods,
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passengers, or both with the exception of vessels of less

than 500 gross registered tons. (53)

Theoretically speaking, the word "ship” had very broad
implications and can be applied to any vessel navigating the
waters. (54) The 1986 Convention circumscribes its definition by
linking certain requirements necessary for its application.
First, the ehip has to be self-propelled; this excludes floating
islands, or any other floating craft towed by another vessel.
Second, it has to be a sea-going ship used in international
seaborne trade and does not apply to military ships, shipe
involved in domestic and coastal trade only, or ships involved in
fishing, etc. Third, the Convention only applies to merchant
ships of more than 500 gross registered tons. (55)

Other definitions of less importance, but which should be
mentioned here, include “State of registration” meaning the state
in whose register a ship has been entered; and "flag state”
referring to a state whose flag a ship flies and is entitled to

fly. (56)

The term genuine link is used only once in the Convention
and that, in & general sense in article 1. It is expressed in
the key economic and legal links between a ship and the flag
gtate that are prescribed in article 8 concerning the
participation of nationals in the ownership of ships; article §
on manning of ships; and article 10 concerning the role of flag
states in respect of the management of shipowning companies and

ships.,
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Article 7 of the Convention on the Conditions for the

Registration of Shipe states that:

With respect to the provisions concerning manning and
ownership of ships as concerned in paragraphs 1 and 2 of
article 8 and paragraph 1 to 3 of article 9, respectively,
and without prejudice to the applicatioin of any other
provisions of this convention, a state of registration has to
comply either with the provisions of paragraph 1 to 3 of
article 9, but may comply with both. (57)

In essence, article 7 stipulatees that either the provisions
of article 8 or article 9 must be apprlied. The article is

mandatory and represents the “"package proposal” that the Group

of 77 had requested in the negotiations of the Convention. (58)

The idea was to introduce a provision which did not blatantly insist

on an obligatory genuine link. This article is obviously the
result of a successful compromise between very persistent and

committed etate representatives.

This element of flexibility was introduced in order to
account for the different conditions prevailing in flag states.
Some states lack sufficient skill or manpower among their
nationals or persons domiciled or lawfully in permanent residence
within their territory, to provide for significant participation
by nationals in the crews of ships flying their flag; while
others might not have sufficient capital to participéte |
effectively in ship ownership. In an effort to promote national
fleets and accommodate a ship and a flag state, article 7 was
inserted. This article reflects the compromise struck during the
conference, namely, that, that a state of registration has to
comply either with the ownership provision of article 8 or the

manning proviesion of article 9, paragraghs 1 to 3, although it

59



it el pemel el el pecni  feeed jewed jesd el el e sl e e e e e e

may comply with both.

(2) The Ownership of Ships.
Concerning ownership, article 8 of the Convention on the
Conditions for the Registration of Ships states:
“1. Subject to the provislons of article 7, the flag state
shall provide in its laws and regulations for the ownership
of ships flying its.
2. Subject to the provisions of article 7,in such laus and

regulatiops the flag states shall include appropriate
provisions for particivation by that gtate or its natlonals

This article deals with both the genuine link
question and state responsibility. It maintains that the laws
and regulations of a flag state, shall expressly facilitate the
participation of ite nationals in the ownership of its registered
ships. (60) |

The decision as to what is to be regarded as an appropriate
level of participation, is left entirely to the flag state to
determine, subject to the effecﬁive jurisdiction and control
clause in the Convention. ' Accordingly, the second part of
paragraph 2, article 8, states that the national lawe and
regulations of that country should be sufficient allow a flag
state to exercise efficiently ite jurisdiction and control on its
ships.

The article is quite confusing and controversial. Taking into

account that a flag state has a free hand in establishing rules
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on appropriate level of participation, it would be difficult to
determine, before a specific legal challenge, whether the
jurisdiction and control which a flag state has are effective.
In other words, a flag state could apply such regulations as it
gees fit with regard to its interests and the general
Convention's interests, and nevertheless evade the real

jurisdiction and control the Convention is seeking to impose.

The article could also give rise to controversial
interpretations. If we interpret the article alone and
not in the context of the Convention as a whole, we could very
well conclude that effective jurisdiction and control do not
depend on registration, but on ownership. Furthermore, a flag
state, which chooses to set up its genuine link through rules in
relation to manning, is then absolved from the need to exercise
effective jurisdiction and control. Obviously, one may doubt
whether the above interpretation was the intention of the
delegates at the Convention. Nevertheless, that is what the
Convention expresely states in article 8 and article 9. The
legal consequences cof such an interpretation could prove

disastrous. (61)

There are three primary schools of thought concerning the
interpretation of agreements. There are those who assert that the
primary aim and goal of treaty interpretation is to ascertain the
intention of the parties {subjective approach). There are others
who start with the conviction that there must exist a presumption
that the intention of the parties is reflected in the text of the

treaty and that the primary goal of treaty interpretation is to
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ascestain the meaning of thie text (objective approach). And
there are those who maintain that the decision-maker must first
ascertain the object and purpose of a treaty, and then interpret
it, to give effect to that object and purpose (teleclogical or
object and purpose approach). These three schools of

interpretation are not mutually exclusive. (62)

However, the only criteria upheld in the Vienna
Convention on the Law of Treaties, 1969 is the contained in
article 31.(63) The Vienna Convention’s general rule for
interpretation reads as follows:

1. ... A treaty shall be interpreted in good faith in

accordance with the ordinary meaning to be given to the

terme of the treaty in their context and in the light of its
object and purpose.

2. ... The context for the purpose of the interpretation of
a treaty shall comprise, in addition to the text, including
its preamble and annexes. ...(64)

Furthermore, article 32 of the Vienna Convention on the Law
of Treaties, which concerns supplementary means of
interpretation, states:

Recourse may be had to supplementary means of interpretation

jncluding the preparation work of the treaty and the

circumstances of its conclusion, in order to confirm the

meaning resulting from the application of article 31, or to
determine the meaning when the interpretation according to
article 31: a) leaves the meaning ambiguous or obscure; or

b) leads to a result which is manifestly absurd or

unreasonable. (65)

Analygis of these two provisions reveals the importance of
good faith in the interpretation of an agreement. Indeed, the
concept of good faith underlines the entire process of

interpretation, but usually playing only a residual role, as
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ite primary function is to forestall an abuse of rights and to
confirm that the treaty terme were intended to mean something

rather than nothing. (66)

According to article 31, paragraph 1 of the Vienna
Convention on the Law of Treaties,a treaty shall be interpreted
"in accordance with the ordinary meaning to be given to the terms
of the treaty in their context". As a result, it is important to
appreciate that treaty terms are not drafted in isolation, and
that theirrmeaning can only be determined by considering the
entire treaty including texts, titles, preambles, and annexes.

In this regard, the European Court of Human Rights stated in the
1975 Golder Case that:

In the way in which it is presented in the general rule in

(VCT Art. 31), the process of interpretation of a treaty is

a unity, a single combined operation; this rule, closely

integrated, places on the same footing the various elements

enumerated in the four paragraphs of the Article. (67)

An excellent and detailed statement of the ICJ's methods and
means of interpretation can be found in the 1871 Namibia Advisory
Opinion in which the Court states that an international
instrument has to be interpreted and applied within the framework
of the entire system prevailing at the time of interprétation. (68)
Accordingly, article 8 should be broadly interpreted and

should g0 beyond a simple objective or textuwal approach.

The Convention’s title indicates three areas of negotiation.
First, the conditions which countries should apply when
registering vessels under their flag. The second objective is,
as stated in the preamble of the Convention "to help ensure that

all states apply similar minimum conditione when accepting ships
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on their registers and that all states effectively exercise their
jurisdiction and control through a competent marltime
administration.” (68) This clarifies article 8°s apparent
meaning that the genuine link between a state and a ship is

confined to the element of ownership alone.

In fact, there are, as we have already mentioned, six new
components in the genuine link: 1) the national maritime register
in which ships are entered; 2) the national maritime rules; 3)
the national maritime administration; 4) the identification and
accountability of the real owners and operators of ships; 5) the
participation of nationals in the ownership and/or manning of
vessels; 6) national participation in the management of ship-

owning companies. (70)

Third, as mentioned earlier in this chapter, international
law generally considered registration as the necessary link
between a state and the ship which flies its flag, in the
creation of nationality. The 1986 Convention defines minimum
conditione of registration. If a state does not meet these six
requirements, it cannot register a ship under the 1386
Convention, because this does not create a genuine link
between the registering state and the ship. In the eyes of the
drafters of the Convention the state could not exercise a
complete jurisdiction and control over the ship unless all six

elements are applied.

The travaux preparatoires of the Convention support the
above contention. The travaux preparatoires, even though they do
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not deal directly with the question, contain several suggested
interpretations of the Convention as a whole. (71) More
specifically, the developing countries had always proposed in
their "package deal convention” that there should be one choice

on the main provisions of the Convention, manning and ownership. (72)

Finally, we should mention that this clause

State shall include appropriate proviesicen for participation

by that State or its nationals as owners of ships flying ite

flag or in the ownership of such ships. ...(73)
was the subject of great debate during the negotiations of the
Convention. (74) Such wording was incorporated in order %o
accommodate the long-standing legislation of Greece, a
traditional and major maritime nation, to the requirements of the
Convention (75), and thereby enabled Greece, eventually, to become
party to it. (76) The difficulty lay in the fact that the
initial draft text of the agreement concerning ownership seemed
to insist on the incorporation of the shipowning company in
the state of the registration. Actually, there were two
difficulties. The first was that this limited the options that
the draft agreement was intended to offer, i.e., ownership and
manning. The second difficulty derived from the fact that the
article on management of shipowning companies conflicted with the
requirement for the incorporation of the shipowning company in
the state of registration because it did provide for such

“offehore systems," as well as we will see later in this chapter.

Despite the strong need for a truly genuine link on

ownership, article 8 proves to be vague and weak. It is
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vulnerable to the problems of interpretation that international
law is currently plagued by, at least in regards to the
enforcement of the Convention and the diplomatic protection of

ships.

(3) Manning of Ships

Article 9 of the Convention on the Conditions for the
Registration of Ships, in ite first part, lays down the
following:

1, Subject to the provisions of article 7, a state of

registration when implementing this convention, shall

observe the principle that a satisfactory part of the
complement consistent of officers and crew of ships flying
its flag to be national or persons domicile or lawful in

permanent resident in that State... (77)

The general principle that "a satisfactory part of a ship’s
complement should be nationals or persons domiciles or residing
in the flag state"; and, in particular, the phrase "lawfully in
permanent residence in that State...” is particularly noteworthy.
This qualification was a compromise which addressed the Canadian
concern regarding the different legal definition of "domicile”
and "residence.” The "domicile"” of a person, in common law,
determines what legal regime applies to that person. A person
may actually reside at a place other than his domicile and yet
not lose his domicile as long as he intends to return to it.
Interestingly, in the civil law system, “"domicile” has a meaning
similar to the expression “"residence” in the common law system.
In common law, "residence"” ie defined as a physical phenomenon

and may include the intention to reside in that place for a long

period of time. (78) Although this distinction was understood at
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the Conference, Group B felt that the use of the term “"residence”
alone would not be acceptable to other Groups. Accordingly, the
expression "lawfully in permanent residence"” was selected as a
compromise. It could be argued that a person could be "lawfully
in permanent residence” in one state for the time being, while
remaining domiciles elsewhere. However, the prevailing or

existing compromise satisfied common law countries. (79)

The application of the principle set out in paragraph 1 is
subject to certain fundamental considerations. These would
include the avallability of qualified seafarers, existing and
leéally enforceable multilateral or bilateral agreements, and the
sound and economically viable operation of a ship. (80) If not
properly used, these qualifications could rid the genuine link of
all meaning and provide the necessary justification for open
registry operators to choose their crews from wherever they
wish. Moreover, what is "satisfactory” is undefined
and there is no implied minimum, as in the case of laws and

regulations on ownership.

Article 9, paragraph 3, provides that a state may implement
these provisions on a ship, company, or fleet basis. Seemingly,
a state could enact legislation wherein a shipping company could
meet the manning requirements, éither on a ship or company basis,
at its own 'discretion. Likewise, the laws of a state could
require that 20 percent of the crew be nationals, on a ship or
company basis, and thereby allow the company to choose the option

it prefers. This paragraph was introduced as a result of a
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demand from Group B to provide some flexibility to open reglstry
countries in order to allow for one or two ships with national
crews and the rest with foreign crews. (81) Thus, it could then
be argued that they met the requirement on a fleet basis. Such
flexibility is appropriate if the shortage of sufficiently
qualified technical personnel throughout the economies of most

developing countries are taken into account.

Obviously, the developing countries” demand to insist upon a

high percentage of national crew members could in the long run

become a handicap. (82) A4s high technology ships come into service,

developing countries may need to employ highly skilled personnel
to man their vessels. The stipulation that the provisions could
be implemented "on a ship, company or fleet basis,” could prove
sensible, and indeed essential, if responsible owners of open
registry tonnage found these flexible provisions an incentive to
promote the education and training of enough nationals to satisfy
t+he condition. (83) Unfortunately, the conditions could also be
employed in manner which could produce harmful results and these
provisions could be used to destroy the whole intent of the
Convention.
One point of extreme interest is paragraph 4 of
article 9, in which the 1986 Convention states:
The State of registration, in accordance with its laws and
regulations, may allow persons of other nationalities to
serve on board ships flying ite flag in accordance with the
relevant provisions of this Convention. (84)
Obviously, this paragraph refers to the "multilateral or

bilateral agreements” mentioned in paragraph 2 article 9.

It is another safeguard for the use of foreign crews. But the
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interesting aspect of the provision concerns the multilateral or
bilateral agreements or other types of arrangements into which
the flag state and the labour-eupplying state could enter.
Indeed, not only does article 9, paragraph 4 allows

a flag state and a labour-supplying country to enter into an

agreement, but article 14 makes this possibility explicit. (85)

Such an agreement produces several major problems in regard to
international law and the 1986 Convention on the Conditions for
the Registration of Ships. First, if a state of registration has
an agreement with another labour-supplying country or countries,
such a measure would necessarily attenuate the genuine link whiéh
the 1986 Convention seeks. It would be advisable, though, that
the agreement itself could address the legal question of when a
country would be entitled to protect the vessel, or which country
would be held liable for the payment of wages and other benefits,
and which country would accept the responsibility for labour
issues, in the event that the shipowner failed to honour his
engagements. Finally, in the case that one country is party to
the 1986 Convention and the other is not, or in the case that
both states have conflicting national shipping legislation, which
legislative regime supercedes the other. (86) In other words,
the question is raised, which country should have the control of
the ship? It is evident that in providing some flexibility for
the open register countries, the 1986 Convention, by itself, has
not managed to resclve certain major legal questions.

Finally, the last paragraph regarding the article of manning

imposes a number of obligations on the state of registration both
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in the observance of international conventions and the presence
of adequate legal procedures. The article mentions the level of
competence of manning, the terms and conditions of employment of
seafarers, the existing legal procedures, and finallf, adequate
recourse procedures. The provision is not selective but general
and applicable to all countries -- open registry or not.
Unmistakably, this provision will impact on Group of.77
countries, because it will force them to spend money and to

accept international agreements which they have not ratifiled.
(4) The Management of Shipowning Companies

Article 10 of the 1986 Convention on the Conditions for the
Registration of Ships deals with the role of flag states in the
management of shipowning companies and ships. Hence, the first
paragraph reads:

1. The State of registration, before entering a ship in its

register of ships, shall ensure that the shipowning company

or a subsidiary shipowning company is established and/or had
its principal place of business within its territory in

accordance with ite laws and regulations. (87)

Clearly, the intention of this paragraph is to end
the practice of companies being represented by a name plate and
nothing more. In doing so, the 1886 Convention would have
created an effective genuine link between the flag state and the

gshipowning company and would have made an efficient ¢ivil and

third party responsibility system. (88)

Unfortunsately, there are many problems which need to be
attended to. The phrase "shipowning or a subsidiary

shipowning company" is, at first glance, a little confueing. A
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gubsidiary company which owne ships is also supposed to be termed
a shipowning company. Hopefully, the introduction of the word
“shipowning” beside the term "subsidiary,” will prove beneficial.
Otherwise certain abuses will proliferate, namely, the
establishment, within the flag state, of a subsidiary which is
not actually engaged in shipping activities but merely satisfies
the provisione of the Convention and is obviously nothing more

than a name plate.

It is unclear precieely how the 1986 Convention is going tp
apply the objective of this article, namely, the elimination of a
name plate company, as long as a company that is registered in
the flag state is not required, by law, to do anything other than
establish itself. Once again, we return to the problem of how
far a flag state is obliged to comply with the letter and spirit
of the Convention. This flexibility is not very conducive to the
establishment of a genuine link between the flag state and the
shipowning company. If a state, on becoming a contracting party,
needs to adopt certain laws and/or regulations since the 1986
Convention does not have a monitoring system, it is the flag
state alone which can judge the adequacy of its newly enacted

legislation.

Meanwhile, there are many countriee in which domestic
legislation permits a company to be incorporated and to register
ships in a foreign country. {89) If the Convention, requires a
company, a subsidiary shipowning company, or a representative.

management person inside of the country, (90) then many of these
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countries would have to promulgate new registration laws in order
to meet this requirement.

The other part of article 10, paragraphs 2 and 3, provides
that where the company, subsidiary shipowning company or the
principal place of business of the shipowning company is not
established in the flag state, this state shall ensure that there
is a representative or management person who shall be a national

of the flag state or domiciled therein. Moreover, the state of
registration should aleo ensure that the person accountable for
the management and operation of a vessel on its register is in a
position to meet the financial obligations that may arise from
the operation of such ship in international maritime
transportation in respect of damage to third parties this would
be best done through insurance or equivalent means. Then,
paragraph 3 specifies that the flag state should ensure that the
ships in gquestion are in a position to provide, at all times,
documents proving that an adeauate guarantee has been arranged
and that an appropriate mechanism exists to cover wages and
related monies owed to seafarers. (91)

Even though the purpose of the paragraph is, again, to
establish a genuine link between the state of registration and
the shipowning company, with the intention of imposing
responsibility, it is evident that the legal vocabulary that is
employed is very weak. Since no state which wanted to continue
an open registry system would become a contracting party to a
strong convention, the Convention favoured a certain flexibility
in the hope‘that countries would adopt it in spirit and would

‘subsequently increase their legal requiremenis for registration.

72



b et aniind ‘ -

ikl

3. Conclusion

We have seen that registration is the most acceptable
criterion for identifying the nationality of vessel engaged in
trade with a foreign nation. When a ship complies with a
maritime state s formal conditions of registration, the flag and
documents are issued by the state, indicating that the vessel is

properly registered in accordance with national law.

For didactic purposes, we have classified the main types of
registration in: the closed registry form, which allows a state
to bestow national character only to ships wholly owned by state
citizens and manned mainly by national crew; the hybrid registry
form, which is a modified version of the closed registry system
that makes provisions for reciprocity to nationals of other
qualifying states; the open registry form, which allows a state
to imprint ite nationality upon shipe regardlese of ownership

control or manning.

Although national registration and the maritime flag
constitute the primary sources of state responsibility in
relation to a ship, there are other important factors involving
state responsibility which might arise from ownership. The
concept of ownocship could be controversial if a ship were
registered to fly the flag of state A but were owned by a national
of state B. State B would be interested in protecting the

property of its national, whereas state A, which has granted the
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flag of nationality, would be responsible for complying with the
international navigation rules of safety of life at sea. It is
also possible to conclude that only the state in which a ship is
registered may protect it, because registration carries with 1t
the right to fly a certain state flag and confers nationality to
a ship. Thie in fact is the general rule concerning the
protection of ships. It is usually justified by considerations
of convenilence, by the necessity of keeping order on the high
seas, and by its compatibility with the requirement of
international law which stipulates that a state may only present

a claim in respect of an injury to its nationals.

These are two schools of thought on the international
protection of merchant vessels: one school holds that
registration constitutes prima facie evidence of the
ship’s nationality and therefore a state of registration has the
right to protect the tonnaze that forms part of its fleets; the
other more recent school adopts actual ownership as a basis for the

protection of ships and thus rejects registry.

The International Court of Justice as well as distinguished
pubiicists have not been unanimous on the subject of the
protection of merchant vessels. In the Nottebohm case of 1955,
the International Court of Justice rejected nationality ae the
basis for protection and required a genuine link between the
country and its national. In the Barcelona Traction case of 1870
the International Couri held that Canada wae Barcelona Traction’s
national state on the ground that incorporation was the

fundamental test for protection.
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Because of this difference of judicial opinioen,
International Law has been grappling with three important
questions: (1) 1Ie the genuine link essential for the exercise
of diplomatic protection? (2) What does genuine link mean or
how much of that link is necessary to establish sufficient
capacity for protection? (3) Which state has the right to
protect a claim from a merchant vessel, the country of
registration or the country whose nationals have suffered the
damage? Conflicts on the protection of merchant vessels are
inevitable with flags of convenience. If a vessel is registered
by a state whose nationals do not own it, there would be two
states making claims with regard to the same shilp or two states

claiming damages against each other.

The 1986 U.N. Convention on Conditions for Registration of
Ships, by defining the genuine link and by establishing the
conditions for the registration of ships, attempts to integrate
the applicable law on the nationality of ships. Its objective is

to end the existing anarchy associated with flags of convenience.

The 1986 Convention has three essential provisions: a)
Article 8 concerning the role of nationales in the ownership of
ships; b) Article 9, on the manning of ships; and c¢) Article 10,
relating to the role of flag states in respect of the management
of shipowning companies and ships. These provisions outline the
main objective of the Convention. By ensuring an effective
genuine link, the Convention would better achieve its other

goals: i.e., the need to avoid maritime malpractice and fraud:
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the need to comply with international standards; and the need to
promote maritime joint ventures.

The Convention introduced an optional system using
obligatory and precise articles, to cover both ownership and
manning. In this system, countries can register their ship even
when they might lack sufficient manpower to provide for
significant participation by nationals in the crews of ships
flying their flag. A state may elect to proceed under article 8 or
article 9 or both., Countries which might not have sufficient

capital to participate effectively in ship ownership are not

consequently disadvantaged. These countries can choose to be

bound by article 9 and still register their ships under the

Convention.

Article 10°s importance is that it attempts to establish a
genuine link between the state of registration and the shipowning
company with the intention of imposing responsibility on the
state for the company. This provision not only deserved special
treatment due to its vital importance to the Convention, but also
because the iegal implications of ownership, manning and the
management of shipowning companies vis-a-vis the genuine link and

nationality in customary law have been discarded.

In this chapter we have mentioned relevant areas of
confusion in the Convention with respect to the protection of
merchant ships. The main criticism is that the Convention does
not improve the existing customary law. a) It remains uncertain

which country would protect and/or control a ship when the
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country of registry is different from the state whose nationals
own the ship and/or the state manning the vessel, b) on the
effective jurisdiction and control of ships. This article of the
Convention fails to indicate which country would have the
responsability of disclosing information and going behind the
corporate veil; ¢) on the lack of a monitoring authority at the
international level. It is a system very much needed in order to
guarsntee that the genuine link established by the Convention
will be correctly implemented. Therefore we suggest to legally
approach all of these problems in order to guarantee that the

Convention s moet important provisione are put into effect in an

effective and progressive way.
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CHAPTER 4
Avoiding Fraud, Complying with International

Standards and Promoting Joint Ventures

1. The Need to Avoid Maritime Malpractice and Fraud
There is no legal definition of maritime fraud. However, we

can say that such activity may take the form of simple theft,
sometimes accompanied by force. Alternatively, it may take one
of many more subtle forms where goods or their monetary value are
diverted to the perpetrator’s use, or where the ship is lost in
apparently accidental circumstances in order to reap a benefit
from insurance. A further possibility is the use of

registration provisions of certain jurisdictions to raise

successive mortgages on a ship.(l) In books on international

maritime fraud , the phrase "flags of convenience" often has a
pejorative meaning. One author suggests that if the flag of
convenience were abolished, so too would crime associated with
carriage of goods by sea.(2)

Thie concern is understood. Previous research undertaken by
the UNCTAD secretariat indicates that the beneficial owners ot
open registry are basically unknown to the governments of their
home countries. Anonymity of ownership has been advertieed as
one of the advantages of open registration. A paper published
with respect to incorporation of companies in Liberia states

that:
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Anonymity is easily preserved since: 1) all or part of
the stock issue may be in the form of registered or bearer
shares; 2) aftur incorporation, any change of officers and
directors need not be recorded in a public register; 3) the
Regident Business Agent is not required to file any reports
with the Government regarding corporate activities.(3)
Unless the registered owner is a reputable company , 1t is
impossible to ascertain from the shipping regiesters who really
owns or controles a vessel, who 1 responeible for any faillure to
obeerve laws relating to safety and labour conditions, and even

whom to sue in the event of a civil action. It is not just a

problem of open register countries. In other countries, with
well-developed legal and administrative systems, it is often
difficult to know exactly who owns what. Business interests pay
lip service to the desirability of transparency bui use the
present eystem for their own benefit. Unless the watchdogs can
detect every loophole it is a fact of life that corporate lawyers
will find wavs to enable shipowners to maintain a high level of
privacy. Characteristic of open registry practice is a lack of
identification and accountability rules, as well as the
flexibility provided for internationalizing the contemporary
maritime firm. This has led to what some authors have called
“the formation of a regime of immunity”(4) damaging the maritinme

industry.

The 1986 Convention on the Conditions for the Registration
of Ships struggles for a solution to this problem, introducing
articles such as those on the registration of ships and the

accountability of shipowners”™ companies.
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(1) The Registration of Ships. Article 11

Article 11, paragraph 1, provides that:
A state of regimtration shall establish a register of ships
lying its flag, which register shall be maintained in a manner
determined by that State and in conformity with the relevant
provieions of this convention...

Paragraph 2 goes on to require the inclusion in the register of

a great deal of information, jlnter alia, the ship, i%s owners and

any recorded encumbrances or similar charges on the ship.

Hence, article 11, paragraph 2, in mandatory language
requires the recording of

a) the name of the ship and the previous name and registry

if any; b) the place or port of registration or home port

and the official number or mark of identification of the
ship; c¢) the international call sign of the ship, if
assigned; d) the name of the builders, place of build and
year of building of the ship; e) the description of the main
technical characteristics of the ship, such as her type;
hull s material; type of rigging; propelling power of
engines; principal measures; number of bridges; decks; masts
and funnels.
In effect, all the details useful to a complete identification of
the vessel. Furthermore, it is necessary to provide the date of
deletion or suspension of the previous registration of the ship,
and it is imperative that, before entering a ship in its
register, a state must assure itself that the previous
reglstration, 1f any, is deleted.(d)

It is worth noting that provisional registration, an old and
commonly used feature in the registration of ships (6), is not
directly regulated in the Convention. The reason could be that,
by definition, provieional registration of vessels enables
registration to be effected quickly in circumstances where lack

of time, or the port in which the vessel ie lying, prevent the
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normal formalitiees being carried out. Admittedly, this is what
the Convention ie trying to hinder. It is true that the
Convention does not prohibit the provisional registration
practice directly. Thus it can be interpreted that the practice
is allowed. This is supported by the following example: Article
5 of the 1986 Convention provides for a national maritime

administration that does not have to be located within the
territory of the flag state.(7) The national maritime

administration can thus be outside of the registering country and

provisionally register any vessel.

The latter assumption diminishes the genuine link for which
the Convention is looking and creates problems in international
law, It is, for example, easy to abuse the provisional
registration if owners continually re-registér provisionally
under different flage to avoid undergoing the normal verification
of ships: This creates the problem of fraud and substandard
vessels. It is also important to take into account that
provigsional or temporary allocations are just that, and that even
papers issued by a consul or any port are often called documents,
in contrast to the extracts from control shipping registers,
which are referred to as certificates of registry.(8) Therefore,
the former has a different level of importance from the latter as

far as protection and responsibility on the ship are concerned.

Since provisional registration is a grant of limited
duration, there are authors who have argued that it is not

really a problem in international shipping. As a rule the term
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"nationality"” is not referred to in municipal systems of law.

The terms "temporary grant of a flag”, “provisional licence”, or
“temporary pass” are therefore preferred expressions. The
“nationality", on the whole, is reserved for cases in which
allocations that are normal according to the national conceptions
are concerned. If no nationality exists, then no right of
protection can apply.(9) According to some authors, the

problems issuing from the proviesional registration are not from
the actual conditions or registration but from the associated
procedural regulations and, therefore, have no implications in

international law.{(10)

Paragraph 2 also stipulates that information about the
ouners of the vessel be given. It provides that such
register shall record the name, address and, as appropriate, the
nationality of the owner or owners; where there is more than one
owner, the pfoportion of the ship owned by each; and the name,
address and the nationality if the operator is not the owner or
the bareboat charterer.(1l1l) Ensuring the accuracy of such
registers would require some fairly striet national regulations
and possibly penalties for non-compliance which the 1986

Convention does not have.

The 1986 Convention, article 11, calls for a record of the
particulars of any mortgages or other similar charges upon the
ship, as stipulated by laws and regulations. This provision is
important becauée the possibility of using a marine mortgage to
commit fraud is, in theory, quite esimple. Once the mortgage has

been granted, the vessel is removed from any part of the world
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where the mortgage can effect an arrest. (12) Such fraud may be
compounded by selling the vessel in another jurisdiction, or by
re-registering it in another state and taking out a further
mortgage thiere. The main obstacle to such practices is that

many jurisdictione require evidence usually by way of certificates
of de-registration (13) in one jurisdiction as a prerequisite of

registration of a foreign vessel. Such a de-registration

certificate is not required for registering a foreign vessel in
other jurisdictions. (14) Therefore, a valid registration of a
foreign vessel may be made, notwithstanding that the vessel
remains on the register of another jurisdiction, and is subject
to liabilities there.

The 1986 Convention did not consider a number of problems
that could be related to maritime fraud. The registration of
rights of ships under construction and the problem of existence,
validity and priority of a mortgage on a vessel are examples.
This last problem is quite serious and common beéause some
countries settle the question by applying the lex situs of
the property, that is, the law of the vessel’'s flag at the time
when the right was alleged to have been created. Other countries
apply the law of contracts, lex loci contractus, or where the
contract was made.(15) Finally, article 11 paragraph 5 states
that "In the case of a ship bareboat chartered-in a State should
assure itself that the right to fly the flag of the former flag State
is suspended..."(16)

In much the same way the 1986 Convention is not only trying

to prevent possible frauds with this paragraph but it is also
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seeking the deserved protection of a long-term charter. Indeed,
through this paragraph as well as article 12, the Convention has
created a system of registration of charter parties that did not
have acceptance.

Article 12 introduced a necessary regulation, namely, the
ascimilation of the bareboat chartered vessel to an owned
vessel. Even though the attempt had to be made as the only way
to try to prevent the use of bareboat charters from nullifying
the provisions of the Convention on ownership, it seems doubtful
that it can succeed in a general context. This is due to the
fact that a ship-operating company duly established in the
country with national participation in the capital could operate
as the owner of one or more bareboat chartered ships, with the
charter rate fixed at such a level as to ensure that the actual
operation of the company yielded no profit, with no benefit
flowing to the economy of the register country. Even when the
genuine link requirement would be met with a national company
involvement, the only beneficiary would be the real owner of the
éhips, that is, a foreign company.(17) ‘

It is relevant to mention that paragraph 5 of article 12
provides that the state where the ship is bareboat chartered
notify the former flag state of the deletion of the registration
of the bareboat chartered ship. The substance of this is
important because securing speedy answers to requests for
information amongst different jurisdictions is a common problem.
Obviously, delay in obtaining the information as well as its
quality and veracity can cause injury to the integrity of the

genuine link which the Convention is pursuing.
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(2) Identification and Accountability.
As we have mentioned, article 6 takes care of both
identification and accountability. This provision must be seen

as a complement of article 11. Article 6,inter alia, provides

for general requirements that the flag state should take to
ensure that the owner or operator of a ship flying ite flag can

be easily identified. Article 11 refers to the information to be

recorded concerning the identification of owners and operators.

Article 6 is important for four reasons; (1) it helps
governments to verify observance; (2) it helps the governments
to produce an accurate and meaningful register of the ships and
their owners; (3) it helps to exercise full jurisdiction over
ships that fly the national flag; (4) it helps to make owners
accountable for the maintenance of standards and the welfare of
their crews as well as for fiscal cobligations.

In general, the aim of the article is to identify corporate
owners at least to the point of identifying a corporate owner of
some substance, as distinct from a mere nominal company. if
knowledge of ownership and managers were limited to knowledge of
nominal owners, the verification of equity requirements would be
prevented and a national shipping register rendered meaningless,
even if technically accurate, the exercise of jurisdiction in
instances where managers act on instructions or pressures from
the real owners would be limited; and accountability in general
would be weakened. Canada, in partfcular, had a bad |
experience trying to identify and hold accountable the owners of

the. "Arrow” in 1970.(18) Thus, article 6 attempts to make
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congiderable effect in the promotion of an identification and

accountability system. Some problems, however, remain.

When considering whether a flag state exercises Jjurlsdiction
over its shipowners, a distinction needs to be made between
nominal jurisdiction and effective Jjuriediction. Nominal
jurisdiction involves consideration of whether the flag state’s
rules on the application of its laws dictate that the shipowner
is subject to its rules even when outside the physical boundaries
of the flag state.(19) However, the concept of effective
jurisdiction concerns whether decisione of the flag state, be
they administrative or court decisions, can be enforced against
the shipowner.

Even though the latter jurisdiction ie the goal of the 1986
Convention, article 6 lacks a compulsory insurance clause (20)
which would best make a shipowner accountable. Evidently, the
Convention was aware of thie since it stated in article 10 that:

the State of registration should ensure that the person

or persons accountable for the management and operation of a

ship flying ite flag are in a position to meet the

financial obligations that may arise from the operation of
such a ship to cover risks which are normally insured in
international maritime transportation...
Yet the Conventior does not mention or make any reference to
compulsory insurance in article 6, which, at the risk of
repetition, is essential for the purpose of accountability.
Another problem with article 6 ie paragraph 3 in which 1t is
stated that:

Registers of ships should be available to thoese with a

legitimate interest in obtaining information contained

therein, in accordance with the laws and regulationa of
the flag State.(22)
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First, the Convention does not specify who has a legitimate
interest in obtaining information contained in the national
regieter. Second, the Conventlion does not say who is going to
determine who really has a valid "legitimate interest”. Third,
taking into account that the majority of open registry countries
have secrecy laws (23) and the loose language of paragraph 3, it

is possible that many open registry countries will not alter

their protective registration systems, Consequently, the process

of identification will continue to be problematic.

Furthermore, paragraph 5, which addresses the use of log
books on ships and their retention after sale, alsc confirms the
right of persons having a legitimate interest in obtaining
information to inspect or copy the log book.(24) Again, there
are two problems with this paragraph. The first is that the
Convention does not say which log book must be retained. Even
if it is interpreted to mean all log books, there could be a
second problem, which is the confidentiality constraints of some
jurisdictions. (25) There are official log books that are kept
by the flag state for future reference, and which are the
property of the state of registration. There also exist deck
logs and engine logs, which are the property of the ship s owner

and are often confidential,

2. The Need to Comply with International Standarde.

{1) The National Maritime Administration.
To cover the matter of safety standards, article 5 of the

1986 Convention states:
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The flag State shall have a competent and adequate national
maritime administration, which shall be subject to its
Jurisdictiorn and control. (265)
The purpose of the administration is mainly toe implement
aprlicable international rules and standards concerning, in

particular, the safety of ships and persons on board and the

prevention of pollution of the marine environment.(27)

Paragraph 3 of article 5 (28) places an obligation on
the maritime administration of the flag state providing that it
shall ensure:

b) That ships flying the flag of such States are

periodically surveying by its authorized surveyors in order

to ensure compliance with applicable international rules and
standards.

¢) That ships flying the flag of such State carry on board

documents, in particular thoss evidencing the right to fly

its flag and other valid relevant documents, including those
required by international conventions to which the State of
registration is a Party.

d) That the owners of ships flying the flag of such State

comply with the principles of registration of ships in

accordance with the laws and regulations of such State and

the provisions of this Convention. (28)

This article is essential for those countries that support
the view that genuine link is definitely achieved by effective
jurisdiction and control through a competent and adequate
maritime administration, rather than ensuring the existence of a

link through the nationality of owners, managers and crews.{(29)

There are, however, other facets to be considered. There
is, for example, no indication of where the "national maritime
administration shall be located. Contrary to what had been'

planned (30), this provision will not only ensure the continued

95



existence of “flags of convenience” shipping (31), but it also
will require, particularly from those developing countries that
want thelr own national fleets, a lot of capital in order to have
an effective national maritime administration abroad that really
cares about safety at sea and the protection of the marine
environment. This latter point indicates that a completely new

system needs to be created which will require the assistance and

cooperation of developed countries in order to be successful.(32)
Furthermore, if the national maritime administration is located
outside the country of registry, the possibility of conflict of
legal jurisdiction in relation to extraterritorial discovery of

information and to the genuine link problem continue to exist.

In the former situation, for reasons of obvious convenience,
it is posesible that many national maritime administrations are
going to be located either in London or New York. Thue, taking
into account that the information is going to be outside the
countries that have‘secrecy laws, an extraterritorial request for
information to a country with secrecy laws will not be
needed.(33) Therefore, it would be dangerous for shipowners
interested in privacy to have information in the United States,
for example. We all know that the United States” protection of
business of trade secrets in litigation is relatively limited.
Thus, according. to Rule 26(c) of the Federal Rules of Civil
Procedure, the only way to resist discovery is for the party to
establish that the information is a trade secret within the
definition of Rules 26(c) (7) (2) and that its release might be

harnful. Yet, the judge is given virtually unlimited discretion
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to determine when protection should be provided, and a protective
order often has only a temporary effect because even information
protected during diescovery frequently must be revealed at trial. (34)
Regardless of the jurisdictional problems of the secrecy laws it

is evident that if the national maritime administration is in a
country that is not the flag state nation of the ship, this

element of the genuine link will lose a large measure of its

intended force.

Another ambiguity in article 5 is that it neither specifies
what an adequate national maritime administration is nor says who
is charged with judging the competency of a maritime
administration. The article does provide in paragraph 2 that the
flag state shall comply with applicable international rules and
standards as concerns the safety of ships and persons, the
prevention of pollution, and the frequency and standards of
survey. This provision should be taken with caution because the
application of international rules and standards are enshrined in
international conventions and are applicable only to those
countries that have become contracting parties to those
conventions. It would have been more practical to have created a
system homologous to the port state enforcement that currently
existes in the United Nétions Convention on the Law of the Sea
1982, article 218.{35)

There, article 218 was seen as a compromise between the flag
state and the coastal state in an effort to improve the
enforcement of vessel-source pollution rules and regulations.

Hence, a state, when a vessel is voluntarily in its port, may
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investigate and commence proceedings where there has been a
polluting discharge that violated international rules outside the
etate’s Jurisdiction.

Thus, instead of a national maritime administration, what we
are proposing here ie the same general principle established in
article 218 of the Law of the Sea but with few modifications.

All the main functions of a national maritime administration
could be assumed by a port state inspection system that could
take care of compliance with a minimum standard of laws and
regulations concerning registration of ships; compliance with &
minimum international standard of applicable international rules
as concerns the safety of ships and persons, the prevention of
pollution and the frequency and standards of survey; compliance
with the provision concerning documents on board evidencing the
right to fly the flag and other valid relevant documents.(36)

The intention is that the port state would not impose its
own registration rules and regulations but rather the minimum
principles in accordance with the provisions of this 1986
Convention. If a system such as this were implemented, it would
be cheaper thﬁn a national maritime administration (37) and more
accessible, effective and efficient (385. Through it marine
safety, prevention of pollution, navigation surveillance, control
and enforcement can be promoted. The absence of routine
inspections, laxity on the part of a classification society, the
glowness of the investigation of serious complaints, the
inattention from governments to complaints of individual
seafarers as distinct from complaints raised by trade unions, and

even poor management practices on a ship can also be avoided.

98



jovbind  jomnad  foied  pemnd  puami  pumw  Siw]  jesiml  jumel el A DN B eesl e N -

{(2) Labour Exploitation and Measures to Minimize Adverse
Economic Effects.

The 1986 Convention deals with both labour exploitation and
measures to minimize adverse economic effects in an interrelated
form in articles 14 and 15 as well as in Resolution 1 and

Regolution 2 annexed to the Convention.

Article 14 is most concerned with safeguarding the interests
of the labour-suprlying countries and minimizing labour
displacement and consequent economic dislocation. To this end it
provides that consideration should be urgently given to the
implementation of the measures contained in Resolution 1 annexed
to the Convention. This Resolution goes beyond article 14 and
shows more concern for the protection of the interests of
seafarers than the wording of the Convention. It reads as
follows:

It is recommended that labour-supplying countries should

regulate the activities of the agencies within their

jurisdiction that supply seafarers for ships flying the
flags of another country in order to ensure that the
contractual terms offered by those agencies will prevent
abuses and contribute to the welfare of seafarers.(39)

Further on, reference is made to the provision in article 10
regardiag an appropriate mechaniem to cover wages and related
monies owed to seafarers. The Resolution as well as article 14
recommended that labour-supplying countries should ensure that
the terms and conditions of employment do not lead to

exploitation, while the flag state should ensure that an

appropriate mechanism exists to cover cases of default of payment

by employers.(40)
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It ie true that labour exploitation is lamentable. In
international labour, however, particularly in the international
ghipping industry, it is difficult to tell what is and is not
exploitation.(41) There are, for instance, some western labour
unions that blame open registry countries that have labour
exploitation and that it is a characteristic of open registries

to have labour exploitation. (42) But, there are many kinds of
labour exploitation, and other types of registries do have such
problems. Secondly, payling a sailor from a third world country
less than one from Sweden, United States or Canada should not be
called labour exploitation. As Mr. Blanpain puts it,
the divergence school of thought, maintained that labour
relations are a subsystem of political systems and mostly
reflect prevailing national conditions and cultural
values. (43)
Third, it is well known that a key factor for multinational
enterprises in deciding where to invest or disinvest are the
labour laws of each country. It is because a multinational
company located in various countries is subject to the laws of
these countries. Thus, multinationals should respect local law
and practice and not try to transplant head-office principles
that do not respect the local climate. Furthermore, it is
important to note that conditions of low pay frequently exist
with the connivance, even the encouragement, of national
recruitment agencies in the labour-supplying countries, which
want to ensure that high wages and good conditions will not be
passed tg national shipping lines.(44)

A point of contention was raised during the negotiation of

article 14 and the Resolution 1. At the fourth part of the
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Conference on the Conditions for the Registration of Ships(45)
the ambiguous nature of the definition of the term "labour
supplying country” was ralsed: according to the definition in
article 2, almost all countries would qualify. This is despite
the article 2 definition which defines a labour-supplying country

"

as ":...a country which provides seafarers for service on a ship

flying the flag of another country."(46) Article 14 and
Resolution 1 seem to consider the labour-supplying countries as a
special and particular kind that deserve exceptional treatment in
the Convention. This was done, perhaps, in an attempt to reflect
the anxiety of the representatives of Egypt and the FPhilippines
who unsuccessfully tried to qualify the labour-supplying country
definition. (47)

Concerning measures to minimize adverse economic effects,
article 15 and Reesolution 2 annexed to the Convention were the
result of tough negotiations. A proposal was submitted by Panama
and followed by the Group of 77 that created a conflict in two
ways: (1) on the location of the proposal, meaning, either in
the body of the Convention or outside of the Convention through a
Regolution annexed to it; and (2) on the legal consequences of
imposing obligations upon international organizations and
agencies which could not become contracting parties of the
Convention.

Hence Panama, to minimize possible economic dislocation
within countries, in the procees of adjusting and implementing
the requirements established in the Convention, called upon

international organizations and agencies, including inter
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alia,UNCTAD, UNDP, IMO and the ILO, to provide assistance upon
request.

Indeed, Annex II, Resolution 2 of the Conventlion is a
replica of the Panamanian proposal bringing with it the above-
mentioned difficulties in the negotiation. Accordingly, it was
decided that article 15 of the Convention would refer to

Resolution 2 ag follows:

urgency should be given to the implementation, inter alia,
of the measures as contained in Resolution 2.

In that way the Panamanian proposal would have at least
recommendatory value by virtue of being contained in a
Resolution annexed to the Convention which is referred by the
Convention itself.

Legally speaking, it is not clear whether one faces a legal,
non-legal or quasi-legal pronouncement. The confusion was
intentional. The words "urgency" and "should” used in article 15
to make reference to Resolution 2 are exact opposites in terms
of compulsion. A resolution outside the Convention has merely a
recommendatory, and not a mandatory, value.(48) Therefore,
article 15 and Resolution 2 will have very little impact despite
the real need for technical and financial assistance to counter
adverse effects which may be caused by making their registers
less open when becoming a party to the Convention. For these
provisions to have real effect, it would be necessary to set up a
fund to be used to render such assistance. This has never been
proposed and it will not be established because the developed
countries, which are the ones which could provide such assistance

and finance see no reason to change the existing systen.
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3. The Need to Promote Maritime Joint Ventures.

According to Black’'s Law Dictionarvy, a joint venture is:

a legal entity in the nature of a partnership engaged in

the joint prosecution of a particular transaction for mutual
profit.... It requires a community of interests in the
performance of the subject matter, a right tc direct and
govern the policy in connection therewith, and duty which
may be altered by agreement, to share both in profit and

losses...., Unlike a partnership, a joint venture does not
entail a continuing relationship among the parties. (49)

The belief that the only rational sclution to current
problems in the maritime sector is the recommendation for
cooperation and joint ventures is reflected in the
Convention.(50) We share the opinion if we consider that in the
shipping industry very often no single enterprise has at l1ts
disposal all the elements necessary to succeed on its own such as
capital, experienced management, trained operational personnel
and access to cargo. A joint venture might be the solution to
the problems of land-locked states whose ocean-borne trade is
limited, and which in order to avoid dependency on a single
neighbour, channel their trade through the ports of more than one
transit country thereby reducing the concentration of shipments
through one country.(51) Article 13 is trying to achieve an
availability of capital, which is an enormous problem in
developing countries. Capital can be made available through a
joint venture because a multinational shipping enterprise, in
contrast to a national shipping company, would have access to
finance or guarantees for investments from several countries. It
would also have greater advantagee in respect of maritime

subsidies, Thus a Jjoint venture may get preferential terms
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for loans from international institutions, terms which may not be
available to national shipping lines.(52) A joint venture should
be like a marriage: success depends on it being a union of
compatible needs in which neilther party is a net gilver or
receiver. It has the advantage of sharing. Countries involved
are not only expected to share commercial risks that would bring
reduction of demand for merchant marine services and the pressure
of competition, but also need to satisfy the criterlia related to
the transfer of technology and skills through a close working
relationship between the partners.(53) As we have seen, one of
the major problems facing the Third World in developing their
national fleets is the lack of manpower. Another advantage of a
joint venture is that a multinational enterprise can draw on the
manpower resources of all the participant countries for
managerial, clerical and seagoing‘personnel. Finally, according
to Mr. Odeke the joint venture would also solve the problems of
flag discrimination and flag preferences because joint ventures
would allow harmonlization of cargo-reservation and an ease of

international tension for cooperation. (54}

Despite the vagaries of article 13, its goals are quite
understandable. Moreover, one could state that it is the only
article of the Convention that, in the long run, will truly
promote the national shipping industry.(55) Nevertheless,
special problems may arise concerning the policies and objectives
of the multinational enterprise. There could be, for instance, a
great opportunity for problems due to conflicting national

legislation and the choice of location of incorporation and
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registration of the multinational enterprise. In exactly the
same fashion as in other articles of the Convention, there could
also be problems concerning which country is going to register
the ships, which country has the proper genuine link with the
vesgel or fleet, which country is entitled to protect the ship,
and which is going to have the national quotas or equitable
representation from all the participating countries regarding the

recruitment of personnel.

Such a joint venture provision to help developing countries’
shipping will be a challenge not only from the legal point of
view, if they are to avoid the various pitfalls, but also from
the economic point of view to avoid the commercial cooperation
ending up in exploitation. Past experience of joint ventures

would suggest the need for caution in this regard.(56)

4. Conclusion

In this chapter we have examined the Convention’s provisions
which represent a secondary group set of goals. The successful
implementation of these articles will mean an efféctive genuine
link on the gine gua non provisions mentioned in chapter 3. Thile
chapter has focused on three subjects: 1) the avoidance of
fraud; 2) the compliance with international standards; and 3)

the need to promote maritime joint ventures.

In the booke on international maritime fraud, the phrase
flags of convenience almost always used as a pejorative term.
This is so, because according to UNCTAD beneficial owners of open

registry countries are basically unknown to these governments.
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So, unlese the registered owner is a reputed company of substance
and not merely a brass-plate company, it ie impossible to
ascertain from the shipping registers who really owns or controls
a vessel; who is really responsible for any failure to observe
laws relating to safety and labour conditicns, and even whom to

gue in the event of a civil action,

The 1986 Convention on Conditions for Registration of Ships
is struggling for a solution to this problem by introducing
provieions such as article 11 on the registration of ships;
article 12 on the bareboat charter and article 6 on the

identification and accountability.

In this chapter we have seen how article 11 is completely
gilent regarding the common practice of provisional registration.
This could have happened because provisional registration of
vessels enables registration to be effected quickly in
circumstances where lack of time prevents the normal formalities
being carried out. This is precisely the practice that the 1986
Convention 1s trying to hinder. However, the 1888 Convention
did not deal with the problém, perhaps because the idea was to
allow the provisional registration as a matter of domestic
legislation. The effect of not dealing with this problem not
only diminishes the genuine link which the Convention is seeking
but it also creates problems in international law.

There are alsoc other problem that article 11 does not
mention such as the registration of rights in respect of ships

under construction and the problem of existence, validity and
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priority of a mortgage on a vessel. This latter is quite serious
and common because some countries apply the law of the vessel's
flag at the time when the right was alleged to have been created.
Other countries apply the law of contracts, i.e. where the
contract was made.

Article 12 introduced a newr system of registration of
charter parties, namely, the assimilation of the bareboat
chartered vessel to an owned vessel. The system in much the
same way is trying to prevent possible frauds. However, as much
as in other articles of the Convention the fact that there is not
a monitoring authority established will hinder a fair
implementation of the provision.

Similarly, the aim of article 6 is to identify corporate
owners of some substance, as distinct from a mere nominal
company, in order to exercise a complete and effective
jurisdiction and control over their ships. It is essential for a
provision on identification and accountability to have a
compulsory insurance clause., Another problem is the imprecise
and confusing language used in this article. This could not only

cause problems of interpretation but it also could create gerious

international legal difficulties.

To cover the matter of safety and the prevention of
pollution a national maritime administration was created by
article 5 of the Convention. We have noticed, however, some
disadvantages. For instance, there is no indication of where
the national maritime adminisﬁration should be located. This

will give room to keep the flaé of convenience register and
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obviously this could be the cause of conflicte between different
legal jurisdictions, particularly in the extraterritoriality
discovery of information issue. Furthermore, the possibility of
having a national maritime administration abroad could work as a
handicap for developing countries, This is so because they will
need a lot of capital, technology and skilled labour in order to
have an effective national maritime administration. To improve
this prevision we are recommending the adoption of a different
approach to the subject. The ldea is to create a state port
enforcement system which could take care of compliance with the
minimum standard of regulation established by the Convention.

The need to comply with international standards also involve
problems of labour exploitation. These problems have been raised
by the 1986 Convention in an inter-related manner. Thus, article
14 on measures to protect the interests of labour supplying
countries is a complement of Resolution I annexed to the
Convention. Article 14 and Resolution I seem to consider the
labour supplying countries as a special type of states that
deserve exceptional treatment‘in the Convention. This is done to
help developing countries to become important crew suppliers in
international shipping.

Article 13 on joint ventures and article 15 on the mesures
to minimize adverse economic effects take care of the possible
economic dislocation at the national and international level.

Article 15 and Resolution II were designed to minimize
economic problems that could emerge in the process of adjusting
and implementing the requirements of the Convention. Article 13

calls for cooperation and collaboration through a joint venture.
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28

It is one of the strongest provisions of the Convention.
See article 5 paragraph 3 (b), (c) and (d) of the United Nations
Convention annexed.
29

We believe that the Convention should be seen as a
package and all its elements, therefore, as a complement to one
ancother.
30

See UNCTAD. The Revercussions of Phasing Qut Open

Registries TD/B/C.4/AC.1/5 (1978) See also UNCTAD Report,
Economic Consequences o the Existence or Lack of Genuine Link
gﬁingﬂn Vesgel and Flag of Registrvy TD/B/C.4/168(1977)

Since there is no obligation of the flag state to ensure that
its national maritime administration is located within itse
territory.

32 :
Inter alia, there is going to be needed: a technical
surveyor s staff; a sophisticated communication technology; an
inspection staff for complainte; etc.

33

See Restatement of the Law, Second, Foreign Relatione Law of
the United States (1965) Section 40, which provides:"Where two
States have jurisdiciton to prescribe and enforce rules of law
and the rules they may prescribe require inconsistent conduct
upon the part of a person, each state is required by
international law to consider, in good faith, moderating the
exercise of its enforcement jurisdiction...” See also an
excellent explanation of recent developomentis on the problem in
J. Castel, "Compelling Disclosure Secrecy Laws: Recent
Developments in Canada-United States Relations.” The Canadian
%ﬁnnhggk of International Law (1985). 261-284.

4

See 4 Moore's Federal Practice #26.60-87 (4). Rule 26(c) in
U.S. Supreme Court Digest Vol. 18 (Lawyers  edition) Court Rules

' of Civil Procedure (1987) at 180.

35

See article 218 paragraph 1 of the United Nations Convention
%% the Law ¢of the Sea (1982)

See article 5 paragraph 3 of the Convention annexed.
3T

Also to avoid burdening taxpayers with the costs of
inspecting other nations” ships, it is proposed that fees be
levied on ships on which deficienciee are noted so as to cover the
total costs of the inspection system.
38

In contrast to a land-locked country s national maritime
administration. For instance, port inspectors could effectively
check where managers have appointed officers who lack the
experience necessary to operate certain types of ships or
equipment; officers working an excessive number of hours, etc,

39 See article 14 paragraph 1 of the Convention annexed.
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40
See Jd., Annex 1, Resolution 1.

41

Obviougly we are not making reference to the flagrant
violation of the international labour rules such as the
“Convention Covering Wages, Hours of Work on Board Ship and
Manning” (Revised) 1958 (109 of 1958) or %o the violation of the
domestic labour laws of the ship.
42

See 0. Ebere, "Flags of Convenience Vessel; Recent
Developments", 73 American Jourpal of International Law (1879)
604-619. See also K. Edwing, “Union Action Against Flags of
Convenience -- the Legal Position in Great Britain, 11 Journal of

Maritime Law And Commerce (1879-1980) at 507-508.
43

See R. Blanpain, Comparative Labour Law and Industrial
Relations (R. Blanpain ed. 1982) at 17. See also N. Valticos,
Internajonal Labour Law (1979) at 20-21.

44

The Supply of labour to open registry ships is arranged
either by direct contract between the shipowner and the employee
or some agency that supplies labour or by arrangement between the
shipowner and the government of the labour supplying country.
See Report of ithe United Nations Conference on Conditions for
Registration of Ships on its Third Part. TD/RS/CONF/18/Add.1
(1985) at 13.

45

See Report of the United Nations Conference on Conditions
for Registration of Ships on the Fourth Part of its Sessions
TD/RS/CONF/24 (1986) at 19,
48

See article 2 in the Convention annexed.
47

See gupra 45.
48

"A resolution is not & law but merely a form in which a
legislative body expresses an opinion." See H. Black, Black's Law

Dictionary (The Publisher’s Editorial Staff eds. Fifth edition
1983) at 681.
49
Id., at 435.
50
See A, Odeke, Protectionism and the Future of
International Shipping (1984) at 303-307.
51
Id., at 31¢.
52

53 See Article 13 paragraph 2 in the Convention annexed.

It is important to mention that although the objective of
joint ventures is the transfer of capital and technology from rich
to poor as was identified in the Caracas Declaration, there are
other possible combinations such as South-Scuth; or even South-
North. See P. Bartlett, "Fixing a New Maritime Qrder”,

Seatrade October 1985 at 22.
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54
A, Odeke, Protectionism and the ture of International

Shipping (1984) at 310. S "‘
55

See in the definition quoted at 49 that the objective of a
joint venture is not to establish a permanent relationship.
586

See B. Sepulveda and A. Chumacero, La Inversion Extranjera
en Mexico (1973) 49-50. See also E. White, Meagures
Strengthening the Negotiating Cavacitv of Governments in their
Relations with Transnational Qorporations (1983) at 1-3.
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CHAPTER 5
Achievements and Pitfalls

1. Achievements

{1) General Importance of the 1886 Convention

The Convention on the Conditions for the Registration of
Ships is important to the international community in general for

the following resasons:

(a) It is the first international asgreement in which by
concensus the great majority of countries fully support the
conditions for entering vessels in national shipping registers.
In other words, the 1986 Convention harmonizes the conditions for
registration of ships by states.

{b) The Convention is the first international instrument

which defines the elements of the genuine link that should be
established between a ship and the state whose flag it flies.
Not practically but theoretically, the Convention filled a major
gap not only in international maritime jurisprudence but also in
the international shipping industry because the components of the
genuine link had never been identified.

Even though the 1958 Geneva Convention on the High Seas (1)
and the 1982 United Nations Convention on the Law of the Sea (2)
had mentioned that there must exist a genuine 1ink;‘it was the

United Nations Convention on the Conditions for the Registration
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of Ships that established the following constituent elements of a
genuine link between the ship and its flag state, namely:

{a) the national maritime register; (b) the national maritime
laws and regulations; {(¢) the national maritime administration;
(d) the transparency and reeponsibility of the real owners and
operators of ships; (e) national participation in the ownerships;
(f) national participation in the management of shipowning of
ship-operating companies. (3)

Therefore, if the Convention enters into force and a state
purports to confer its nationality on ships by allowing them to
fly its flag, without assuring that they meet such test as
management, ownership and/or manning, jurisdiction and control,
other states will not be bound to recognize the asserted
nationality of those vessels.

(¢) Since shipping is an international activity, it is
highly amenable to international actiorn in addition to national
action. Thus the 1986 Convention was extremely beneficial as a

first step toward a more ordered and better balanced development,

in world shipping, to strengthen international maritime

cooperation in all its essential aspects and to ensure more
effective participation by developing countries in world ehipping
activities.

(d) Despite the enormous legal loopholes already mentioned
through the thesis, our opinion is that the Convention achieved
an outstanding importance as a political exercise.

Wisely, despite hard negotiations during the Conference, the

Convention managed to establish a complex package deal which
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provided for each country s interest. Thus we have found in the
Convention optional provieions (4); articles which make reference
to Resolutione outside of the Convention (5); as well as
mendatory and recommendatory provieions. Yet, the intention of
the Convention is not to allow reservations(6). The legal prics
paid for such benevolence and flexibility was of course very
high. Indeed, perhaps too high: some areas of the Convention
amount to no more than a simple wish.

The Convention represents a first and positive step in
the negotiation of a truly genuine link, i.e., reaching an
international agreement establishing a common denominator
acceptable to all nations on a subject on which countries have
had totally different philosophies, interests and rules for years
(7). But the Convention has kept the legal status quo on many
international legal questions which were unanswered., Indeed, in
the rush and cheer of the political accord those questions might
have been entirely forgotten. ’

(e) The international community via the 1986 Convention
places so much importance and emphasis on the registration of
ships that it could be argued that, given the requirements of the
1986 Convention, registration may, effectively, be the only
criterion for protection and control of merchant vessels.

(2) Importance to Open Registry Countries.

The 1986 Convention on the Conditions for the Registration
of Ships is particularly important for open registry countries.
After all, the Convention was made in order to affect them.

The issue of open registry countries was raised in UNCTAD as

a result of concern over the fact that almost one-third of the
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world fleet was owned by non-national open registries owners who
had little or no connection with the states whose flag their
ships flew and whose precise role in world shipping was
uncertain. Subseaquently in 1974, the Shipping Committee of
UNCTAD adopted a resolution which stated that open registry
operations constitute a device which enabled the traditicnal

maritime countries %o maintain ownership and control over world

shipping despite the fact that they could not operate
economically under their own flags, and pointed out the inherent
dangers of anonymity of open registry ownership. (8)

In 1978, the Working Group on International Shipping
Legislation addressed the question of a genuine link and reached
a unanimous conclusion that the expansion of open registiry fleetis
had adversely affected the expansion of other fleets, including
those of developing countries. (9) Following further debate
in 1981 UNCTAD adopted resolution 43 (S-111) by majority vote (10),
calling for the establishment of an Intergovernmental Preparatory
Group to propose a set of basic principles concerning the
conditions upon which vessels should be accepted on national
shipping registers. Consequently, the General Assembly, in ite
resolution 37/209 of 20 December 1882, decided to convene &
plenipotentiary conference early in 1884, to be preceded by a
preparatory committee. The Preparatory Committee met in November
1983 and the work for an international agreement on conditions
for registration of vessels was further advanced.

The objective of the exercise was very clear, the

elimination of the open registry system. (11) However, in the
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last part of the negotiatione of the Convention those objectives
were fundamentally changed. The negotiations no longer centred
on the emotive subject of “phasing out” open registries but ae
we have seen they concentrated on the minimum conditions for
accepting veessels on national registers through internationally
accepted standards.

Thie shift in the focus of the discussion might have been
because the only way to get an international agreement was by
accommodating the view of all interested parties, or because the
developing countries (Group of 77) had realized the importance of
open registries on the free market system or the economic
efficiency criteria which are a very strong argument for the
coordination of developed countries” capital and labour in open
registry fleets. Whatever the reason might have been, the fact
of the matter is that the open registry system has been allowed
and legalized through the Convention.

Nevertheless, it is far from being perpetuated. Before one
builds a wall one should find out what one wants to keep in or
keep out. It is true that open registry countries have won this
battle but the war against them continues. In the words
of the President of the Conference on the Conditions for the
Registration of Ships:

.. .the new Convention would not radically and immediately

change the face of the oceans or the underlying interplay of

forces, but it did offer States and the international
community an opportunity to bring about the necessary
changes, one step at a time, by a gradual but irreversible

process. (12)

He was convinced that, far from legitimizing current practices,

the implementation of the Convention would result in a
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standardization of national maritime registers.

The ldea is to transform gradually and progressively the
regime of open registry by a process of tightening the conditions
under which open registry countries retain or accept vessels on
their registers. This is a process which may be done by a number
of international conventions in different areas. Open registries
will continue to exist until the disadvantages caused by the
regulations which try to resolve them become more widely
generalized.

We agree with the tactic of external regulation of the
vessels, which is much more acceptable in terms of international
law than direct elimination of open registries. But the whole
social, political, legal and economical circumstances of the
countries affected must be remembered. The problem has not been
resolved and it is still too complex for either developing
countries or developed countries. While open registries may have
imperfections, phasing them out would be a mistake. If every
imperfect maritime fleet in the world were eliminated, ocean
transportation would cease to exist.

We disagree with the elimination of open registries at the
present time for the following reasons: First, if open
regigtries were in fact eliminated, there would be an increase in
subsidy programs and protectionist measures resulting 1n higher
cost national flag vessels. Second, all state-controlled
fleets particularly the Soviet fleet with 16,767,526 G.R.T. (13),
would have a decided cost advantage in direct competition with
the rest of the free market world in international buik trade.

Third, for obvious reasons, new subsidy programs aiming at
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ghielding high-cost vessels from international competition, would
lead to a proliferation of cargo preference laws which woula
regult in inflated costs for shippers and consumers. (14) The
inhererst fiexibility in open registers permits the most efficient
poesible allocation of the world s maritime resources; this
flexibility in turn provides the market place with relatively low

cost, reliable and efficient bulk shipping services. A report
prepared for the government of Literia in 19879 concluded that:
the fundamental argument in favour of the flags of
convenience shipping is that 1t provides an economical and
efficient means of transporting the world s products,
particularly the bulk commodities. Without flag of
convenlience shipping it is inevitable that costs will
rige... Flag of convenience shipping is responsive to free
market requirements and enforces balance of supply over
demand. (15) -
(3) Importance to Land-Locked States
The Convention proclaimed the effective exercise of
Juriediction and control over ships, especially regarding
management and technical, economic and social aspects. (16) The
1886 Convention appears to establish that the right of the state
to grant'nationality to ships is limited by the state’ s ability
to control effectively such ships. For instance, article 5,
dealing with the national maritime administration can be reéd to
infer that a state with no ports could not have its cown fleet, as
it would not possese the necessary facilities for policing such
fleet navigation., It seems contrary, then,that the Convention
has established land-locked statese the right to fly their
national flags on their vessels. It ies specifically mentioned in

article 4, paragraph 1, that:
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every State, whether coastal or land-locked, has the right
to sail shipre flying its flag on the high seas. (17)

The Convention clearly establishes inalienable rights
of land-locked states on the high seas in almost the same
fashion as the Geneva Convention on the High Seas 1958 and the
United Nations Law of the Sea 1982. (18) Both Conventions were
merely a codification of an earlier Declaration Recognizing the
Right of Flag of States having no Sea Coast, which reads:
The undersigned, duly authorized for the purpose, declare
that the States which they represent recognize the flag
flown by the vessels of any State having no sea-coast which
are registered at esome one specified place situated in ite
territory. (19)
Furthermore, the right of land-locked states to fly thelr
national flag on their own ships was confirmed in the Convention
on Transit Trade on Land-locked States.
Principle II declares that:
In territorial and on international waters, vessels flying
the flag of land-locked countries should have identical
rights and enjoy treatment identical to that enjoyed by
vessels flying the flag of coastal States other than the
territorial State. (20)
Consequently, the 1986 Convention on Conditione for Registration
of Shipe accords with international customary and conventional
law. As & result, it has won the affection of Switzerland and
Austria. These countries had striven at the Conference for a
formulation which would not diminish their ability to meet the
obligations imposed on the flag state to the same extent as

coastal states.(21)
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2. Bitfalls

Some international legal problems arising from the 1986
Convention on the Conditions for Registration of Shipe are as
follows:
(1) The Entry in Force

According to article 19 the Convention shall enter into

force:

. ... 12 months after the date on which not less than 40
States, the combined tonnage of which amounts to at least 25
per cent of world tonnage, have become Contracting Parties
to it in accordance with article 18. For the purpose of
this article the tonnage shall be deemed to be that contained
in annex III to this Convention."(22)

Therefore the Convention will enter into force when ratified by

40 States representing 25 per cent of relevant gross registered

tonnage.

The formula s negotiation belies its simplicity.
The requirement for 40 contracting states was not contentious.
But Group B - Panama, Liberia and Bahamas - considered minimum
tonnage requirement to be absolutely essential.(23) Thus their
support for the minimum of 40 contracting states was conditional
upon the acceptance, by other Groups, of a double-trigger
mechanism incorporating a minimum tonnage requirement. I% is not
a colncidence that the tonnage described in Annex III to the
Convention is : “Merqhant fleets of the world, ships of 500 grt.
and above as at July 1985".(24) It was an attempt to balance the
different group-forces in the Convention. It was thought that
even though it is possible to make many combinations of countries

which would secure the entry into force, this was not likely to
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happen bty generic groups. For instance, the developing countries
cannot do it on theilr own. The current open registry countries
as defined by UNCTAD could do it. However, they would not have
any interest in doing it. The interest of open registy countries
is to improve their image but not to become Contracting Parties
which may force them into measures they would rather rnot take.

The EEC alone also falls short of the tonnage needed to meet the
25% condition.

The entry into force of the 1886 Convention is thereby
menaced. It is very possible that this explains the the 25%
requirement introduced by the Group B in the negotiations.
Together Group B and open registry countries account for over 70%
of world tonnage over 500 G.R.T. Therefore, they are in abeolute
control of the Convention. Unless more than one of these
countries become Contracting Parties it is unlikely that the

Convention will enter into force.

(2) Review and Amendments in the Convention
Article 20 of the 1986 Convention sets out the
circumstances in which review and amendments can be considered.
1. After the expiry of a period of eight yeare from the
date of entry into force of this Convention, a Contracting
Party may... propose specific amendments to this Convention
and request the convening of a review conference to consider
such proposed amendments. (25)
The proposed amendments and the request for a review
conference shall be circulated to all Contracting Parties.
Indeed, no amendments may be considered except at a review

conference which would mean, effectively, another Conventlon.

Furthermore, the 1986 Convention cannot be amended for at least
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10 vears after the conditions for entry into force are met. In
practical terms the period is even longer: one year must elapse
between the satisfaction of conditions for entry into force and
the entry into force iteelf (26); eight yeare between entry into
force and the date at which a review conference can be requested
(27); one year from the date of circulation of the request to

Contracting Parties and the receipt of their replies (28), and at

leagt s5ix months must pase prior to the opening date of the
conference, when the Secretary General of the United Natiqns
shall circulate %o all Contracting Parties the texts of any
proposals for, or views regarding, amendments.(29) The knowledge
that a country will be bound for such a long period of time is
likely to discourage countries from becoming Contracting Parties.
However, it is one of the few rigidities of the Convention.
The intention of the Convention is not to allow reservations
as legally defined in international law:
... The term reservation may be defined as a formal
declaration by which & state, while sccepting a treaty in
general, excludes from its acceptance (or modifies) certain
dispositions by which it does not wish to be bound ...(30)
or (as defined by the Vienna Convention on the law of
Treaties in article 2(1)(d)):
{d) ‘“reservation” means a unilateral statement, however
phrased or named, made by a state, when signing, ratifying,
sccepting, approving or acceding to a treaty, whereby it
purports to exclude or to modify the legal effect of certain
provisions of the treaty in their application to that
state; " (31)
Nevertheless, the EEC hae repeatedly stated that even though the

governments of the member states of the European Economic

Community were satisfied with the contents of the Convention as
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regarde the strengthening of the real link between ships and
their flag states, they would be able to sign the Convention only
in conformity with the Treaty of Rome setting up the European
Economic Community (32) because of the potential conflict between
certain provisions of the Convention and the righte and
obligations of EEC States under the Treaty of Rome.

We understand the concern of the representative of the
Netherlands who spoke on behalf of the member states of the
European Economic Community at the negotiations because, on the

one hand, in traditional international law, if a later treaty is

in conflict with a prior one, the earlier treaty takes priority. (33)

Thus, that part which is in conflict with & prior commitment
shall not be applied. On the other hand, we can also cite the
ancient international law maxim which dictates that "Lex
specialis derogat legi ggngnali.“(343 The special rule prevails
over the general rule. But here one now has the problem of which
convention is the general or the more speclal one; the rule
which binds few states, as opposed to a Convention with many
parties; or a rule can also be special, in that it furnishes, in
comparison with the lex generalis, the deeper, more detailed,
perhaps exceptional, regulations on the same subject matter.

In any event, it was unnecessary for the Convention to speak with
regard to reservations because the flexibility of its proviesions,

indirectly achieves the same end.
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(3) Signature and Ratification

Article 18 of the 1986 Convention establishes that

All States are entitled to become Contracting Parties to

this Convention by: a) signature not subject to

ratification, acceptance or approval b) signature subject to
and followed by acceptance or approval or c) accession.

At first glance the article is a little confusing because it
does not mention that the phrase "subject to™ means subject to
the constitutional requirements of each state or depending on the
country s legal system. The expression of commitment to an
international obligation involves several closely related
elements, each of which is very difficult to separate for
purposes of discussion and analysis. However, it is extremely
important because questions arise as to what obligations, if any,
are incurred by Contracting Parties after they sign the
Convention but prior to ratification.

In order to resolve this question, it is convenient %o
mention that signature of a treaty, contrary to popular belief,
does not establish consent to be bound, unless, of course, the
specific intention of the party is to establish consent to be
bound. In the latter case, the treaty is not subject to
ratification, acceptance, or approval. Otherwise, a signature is
regarded by that state as signifying that it is in agreement in
principle with the purposes of a treaty and article 18 of the
Vienna Convention on the Law of Treaties may be applied.

Article 18 paragrarh (a) says:

A state is obliged to refrain from acts which would defeat
the object snd purpose of a treaty when:
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(a) it has signed the treaty or has exchanged
instruments constituting the treaty subject to ratification,
acceptance or approval, until it shall have made its

%g?ention c%ggg not toc become a party to the itreaty; or

Thus, even though a signature does not create an obligation to
ratify, it is possible to infer from article 18 paragraph (a) of
the Vienna Convention on the Law of Treaties that signature
encourages the signatory state to proceed to ratification,
acceptance, or approval and creates an obligation of good faith
to refrain from acts calculated to frustrate the objects and
purpose of the treaty. In other words, a state which has signed
the treaty has exchanged instruments constituting the treaty
subject to ratification, acceptance or approval has not expressed
its consent to be bound by the treaty, and even when it can at
any time make its intention clear not to become party to the
treaty, it may have to refrain from active or passive conduct
which would run counter to the treaty.

From that perspective, it is obvious that for some
countries the signature of the 1986 Convention could present
problems because, as we have seen, the purpose and objective of
the Convention is much broader than the strengthening of the
genuine link between a state and ships flying its flag; it is the
tightening up of the conditions on registration of ships which

process is eventually to eliminate open registries.

(4) The "Shall"” and "Should"
Although states are willing to address problem areas
collectively, they often limit the constrainte to which they

subject themselves. We have identified two main techniques used
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by states and international organizations in the pursuit of
conflicting goals. First, states will retain discretion over the
definition of the obligation they undertake. Second, they will
avoid legal obligations. (36)

An example of the latter is provided by the 1986 Convention
which sadly has some important provisions which contain the word

“should" instead of "shall"”. For instance, article 10 paragraph

3, in which the question of "should” and "shall" warrants a
digression. There are also other important articles. Article 8
paragraph 2 as well as article 10 paragraph 2, and article 11
paragraphs 4 and 5. The presence of the word "should"” provides
an escape clause because of the weakness of the command.
According to A Standard Dictionarv of the English Language,
"shall"” means inter alia, "expression of subjection to a command,
intention, constraint, obligation, promise or permission”(37) in
contrast with "should"” which means, inter alia, "an obligation in
various degrees usually milder than ought; as you should be
obedient."(38) These definitions are consistent with their
popular meaning, i.e. the former is prescriptive in nature and

the latter recommendatory.

This problem of prescription and recommendation is better
illustrated in the French version of the 1986 Convention on the
Conditions for the Registration of Ships. Thus, in the place of
"should", the French text reads "devraient"” in the articles above
mentioned, and in the place of "shall", the French text

directly enunciates the respective obligation.
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The word "should” allows the state owing the obligation to
continue to agree in principle to the obligation while also
claiming that in a particular instance the obligation ie not
exigible. Therefore, where there is a "should escape clause”,
there will not be & justification for enforcement of the norm and
thus, even political enforcement will be prevented.(39) It is

possible to say that if a state practices a recommendatory

provision in good faith, that kind of soft law will be
legitimized, and it is widely recognized that soft law justifies

and legitimizes conforming conduct.(40)

3. Conclusion

Chapter 5 has been a global analysis of the achievements
and pitfalls of the Convention. We have mentioned the general
importance of the Convention to the international community and
in particular its relevance to open registry countries and land-
locked‘states. The success of the Convention is directly
proportional to how far states are prepared to comply with the
provisions of the Convention as a whole.

We have argued in this chapter that the Convention is
important for the international community for the following
reasons: (1) The Convention is the firet international agreement
in which by concensus the great majority of countries harmonize
the conditione for registration of ships. (2) The Convention is
the first international instrument which defines the elements of
genuine link. (3) The Convention is the first step toward ordered
and balanced development ie world shipping. (4) The Convention

represents an outstanding political achievement for the
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international community. This is so because it is the first time
that a very complex issue such as the flags of convenience topic
hae been negotiated by all interested parties. The Convention
proves that the matter is negotiable and future advances on the
subject are now forseeable.(5) The Convention places so much
emphasis on registration that it could be implied that
registration may be the only definitive criterion which produces

nationality.

We have also mentioned that the Convention is a great
accomplishment for the open registry countries. Even though the
Convention tried to stop the use of flags of convenience, this
practice has survived. The international community was unable
to furnish conclusive evidence that the use of flags of
convenience had retarded the growth of developing countries’
fleets. .

During the negotiations, those who opposed the practice of
flags of convenience were assuaged. Instead of phasing out
flags of convenience definitively, as was intended at the outset
of the Convention negotiations, the international community
through UNCTAD shifted the focus of the discussion to a flexible
convention. The international community favoured a gradual and
progressive transformation of the regime of flags of convenience
into "normal"” registers. This transformation would be achieved
by & process of tightening the conditions under which open
registry countries retain or accept vessels on their registers.
The process is envisaged to merely start with the 1986 U.N,

Convention on the Conditions for Registration of Ships to be
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followed by more specific conventions on areas related to the
matteyr of flaga of convenience. Flage of convenience are allowed
to exist in the Convention. They will continue to exist until
the hurdles erected by the international regulations make flags
of convenience disadvantageous to shipowners.

The Convention also signifies a great deal of success to
land-locked states. The 1986 Convention very strongly sets up
the inalienable rights of land-locked states to fly their
national flags on their vessel but also several provisions of the
Convention imply that a state with no port is allowed to have its
own fleet.

To summarize, the pitfalls in the Convention include the
article regulating the entry into force, the article concerning
the review and amendment of the Convention, and the afticle
dealing with signature and ratification. The analysis of these
provisons hag been separated due to their particular abllity to
affect the Convention per se in contrast to directly influencing

the subject-matter of the Convention.

Article 12 treats of the entry into force system. It is a
double-trigger mechanism incorporating a minimum tonnage
requirement. The idea was to balance the different group forces
in the Convention. Blocs of countries will not control the
entry into force of the Convention. The disadvantage of the
double-trigger mechanism is that through thie provision Group B
and open registry countries, which together account for over 70%
of world tonnage over 500 G.R.T., are in absolute control of the

Convention. Unless more than one of these countries becomes
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Contracting Parties it is unlikely that the Convention will enter
into force.

Article 20 describes the circumstances of review and
amendmént. The pitfall here is that countries which become
parties to the Convention will have to wait for a very long time
to change the Convention. The knowledge that a country will be
bound for such a long period of time is likely to militate
against countries becoming Contracting Parties. Indeed, not only
may no amendments be considered except at a review conference,
involving almost another Convention, but article 20 specifically
declares that the Convention cannot be amended for at least eight
vears after the conditions for entry into force are met.

Another menacing pitfall is the signature and ratification
procedufes. This chapter argues that for some countries, i.e.,
flag of convenience countries, the signature of the Convention is
unattractive due to the real purpose of the 19868 Convention: the
tightening up of the conditions on registration of shipe and the
elimination of open registries. We have based the argument on
the premise that although a signature does not oblige any state
to comply with the Convention, it is possible to infer from
article 18 on the Vienna Convention of the Law of Treaties that a
signatory state is expected to act in good faith toward the
Convention and should refrain from actions calculated to
frustrate the objects and purpose of the treaty.

The non-mandatory language used in the convention is aiso
viewed in this chapter as a pitfall for the effective legal
significance of the Convention. The 1986 Convention should have

used the word "shall” instead of "should” in many important
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provisions. The word "should"” permits the state owing the
obligation to continue to agree in principle to the obligation
while also claiming that, in a particular instance, the
obligation is not compulsory. These weakened provisions will not
justify legal enforcement of the norm. Furthermore, political

enforcement of the Convention will be hindered,
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CONCLUSIONS AND RECOMMENDATIONS

Conclusions

Given the crucial importance of shipping to export driven
economies, international legal questions regarding maritime
transport certainly deserve our undivided attention. The 1986 U.N.
Convention of Conditions for Registration of Ships endeavours %o
resolve many of the more daunting international shipping ilssues.
Even this valiant global effort left certain questions unanswered
while raising even additional legal aueries.

Nevertheless, the 1986 Convention remains an excellent
testament to the diligent work of UNCTAD in the field of
international shipping law. Straightfoward and persistent,
UNCTAD has aseiduously attempted to shape the legal regime
governing international maritime law to more adequately reflect
the will and aspirations of the third world and consequently
move towards the New International Maritime Order.

From a 1ega1‘perspective, we can assert that one of the most
complicated problems of international shipping law is the
regietration of merchant vessels. In customary international law
every state has a conclusive unilateral competence to grant ite
nationality to merchant vessels.

A natural corollary to this principle is the proliferation
of flage of convenience. The existence of flags of convenience or
open registries has created a generally disorganized shipping

industry and in particular has hindered the developmenmt of
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developing countries’ merchant fleets. Consequently, the
international legal community has endeavoured at various times to
quietly curtail this practice.

The first effort was made by the Institute of International
Law in 1896. It sought to narrow the traditional principle of
freedom of the seas which holds that each state may determine for
itself the conditions on which it will grant its nationality to a
merchant vessel.

The second attempt was the 1958 Geneva Convention on the
High Seas which sought to impose limits on the open registry
practice. It imported intc the Law of the Sea the controversial
concept of the Genuine Link from the Notiebohm case of 1955.

The third attempt was the IMCO dispute of 1988 which
constituted a direct assault on the practice of flag of
convenience. The International Court of Justice in its advisory
opinion established the ownership of the individual or a
corporate body, as well as the ownership of the state as an
overall concept of national tonnage.

The fourth attempt, the 1982 Convention on the Law of the
Sea, sougnt to make the open registries so disadvantagous that
nobody would be interested in their convenience. The idea was to
tighten up the laws and regulations on navigation in general and
thus to indirectly affect the flags of convenience. The fifth
attempt began in 1978 when the developing countries through
UNCTAD blamed the practice of flags of convenience for retarding
the development and expansion of third world merchant fleets. An
international convention on conditions for registration of ships

was thought to be essential to correct the problem.
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Consequently, the 1986 U.N. Convention on Conditions for
Registration of Ships was born. It attempts, once again, to
impose regulation on the registration of ships soc that,
irrespective, of their location, ships would be linked to the
flag state at all times. In other words, the objective is to
ensure a genuine link between a state and ships flying its flag,
in order that the state can exercise effectively its
jurisdiction and control over ships. According to the 1886
Convention a state’s jurisdiction covers the identification and
accountability of shipowners and operators, as well as the
administrative technical, economic and social aspects of maritime
transport.

Thus, for the first time, an international conventlon
contains what are assumed to be the elements of the genuine link:
a) national register of ships; b) national maritime ownership
and manning; ¢) national maritime law and regulations; d)
national maritime administration; e) national participation in in
the management of shipowning or ship-operating companies; I) the
identification and accountability of the real owners and
operators of ships.

Unfortunately, the vagueness and legal flexibility pervading
the Convention have prevented the drafting of clear guidelines
for establishing the genuine link. Furthermore, there are still
many important legal problems left unanswered in the Convention.
For instance, it is just as troublesome now to determine which
state is responsible for the injurious conduct of a vessel, and

which state may protect a vessel against alleged unlawful acts.
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Both legal issues are subsidiary to the questions of nationality
and genuine link.

Two schools of thought have emerged on the questions of
international protection of merchant vessels. The first school
saye that registration conestitutes prima facie strong evidence
of the ship’s nationality. Therefore the state of registration

has the right to protect the tonnage that forms part of its

fleets. The second view adopts actual ownership as the basis
for protection of a ship and thus rejects the registry theory.

The International Court of Justice as well as authors on the
protection of merchant vessels have not been unanimous on the
subject. In the Nottebohm case of 1955, the International Court
of Justice rejected nationality as the basis for protection and
required a genuine link between the country and its national
demanding protection. In the Barcelona Traction case of 1870
the same International Court of Justice held that Canada was
Barcelona Traction’s national state with incorporation being cited
as the fundamental test for protection. Conflicts may currently
abound as non-nationals register their vessels around the world.
Inevitably this will lead to two states making claims with |
regard to the same ship or two states claiming damages
against each other,

The 1886 Convention on Conditions for Registration of Ships
only marginally improves customary law. Moreover, the Convention
does not even specifically address the problem of protection of
merchant ships. Nevertheless the Convention attempts to

establish a genuine link without setting out strong, obligatory
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and precise articles. It creates an optional system in two of
ite main provisions. These provislons are article 8 on ownership
and article 9 on the manning of vessels. The idea was to help
either developing countries which might lack sufficient manpower

to register their ships in the Convention through article 8 and

provide for significant participation of its nationals in the

ownership of ships flying their flag or developing countries
which might not have sufficient capital to participate
effectively in ship ownership. In this case, these countries can
choose to be bound under article 9 and register their ships under
the manning provision of the Convention. As we can see these
articles not only are confusing the protection of merchant
vessels issue but they also create problems with respect to the
effective jurisdiction and control of ships.

Furthermore, article 10 on the management of shipowning or
ship-operating companies does not clarify to any extent which
country would have responsibility for disclosure of information
and the lifting of the corporate veil, thus diminishing the
genuine link that the Convention is seeking. A state can apply
the Convention’s rules as it sees fit, depending on the states’
particular laws and regulations. This is mainly because the
Convention does not have a monitoring authority or an enforcement
mechanism in order to guarantee an effective genuine link in the
Convention. There is also no indication of where the national
maritime administration shall be located and the agreement is
silent on the practice of provisional registration ae well as on
the problem of the existence, validity and priority of mortgages

on merchant vessels.
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Similarly, this Convention does not have a compulsory
insurance clause on identification and accountabililty, and
the imprecise and confusing legal language does not favor a
gerious implementation of a genuine link.

All of this makee it possible to argue that from the legal
point of view the Convention is a simple wish. The Convention

not only doee not immprove the legal system governing the

registration of ships but it is also likely to bring about
confusion, uncertainty, arbitrary decisions and even a lack of
harmony in matters dealing with the registration of ships.

This is not to say that the 1986 Convention is a complete
failure. Far form it. We can conclude that, albeit indirectly,
it has achieved another unwritten goal. It is a political
guccess. It has been another UNCTAD achievement. Thus, UNCTAD,
through the application of the principles established by the New
International Economic Order, creates another international
convention which moves toward the New International Maritime
Order.

UNCTAD as an international forum has always been very
successful in averting the demands of developing
countries in the area of international shipping. UNCTAD has been
creating a New International Maritime Order elaborating on the
Declaration on the Establishment of a New International Economic
Order and the principles reflected in the Chartér of Economic
Rights and Duties of States.

UNCTAD has spearheaded the first international agreement in

which by consensus the great majority of countries have
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agreed to harmonize the conditions for registration of ships.

It represents a fundamental step towards a more ordered and
balanced development of the shipping world. The 1986 Convention,
for the first time in over thirty years, has agreed upon an
internationally acceptable definition of the components of the
genuine link. It proves that negotiations on the flags of
convenience issue, a highly controversial and divisive topic,

can be fruitful with the participation o¢f all interested parties.
From this perspective, the 1986 Convention signifies a major

achievement in resclving the controversy over flags ¢f convenience.

Recommendations

1. We recommend the creation of an international
monitoring institution which would supervise the implementation
of the conditions set out in the 1986 Convention, i.e., a)
national regilster of ships; b) national maritime administration;
¢) national maritime ownership and manning; d) national
participation in the management of'shipowning and ship-operating
companies; and e) transparency and responsibility of owners and
operators of ships.

If an international monitoring institution is created, 1t
would ensure, within the terms of the Convention, collaboration
and harmonization of policies in a legal and technical way, and
would also avoid the complete phase-out of open registries. It
is relevant to say that the future of the open registry practice
is under strong challenge. Even though open registriee have been
allowed in the Convention, the final aim of the movement is the
elimination of such a registry.

Al
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2. We recommend, to open registry countries in particular,
to fight either for the complete fulfillment of Resolution 2,
Annex II of the 1986 Convention on the measures to minimize
adveree economic effects or for the maintenance of the statues quo

in international shipping.

3. Instead of just one complex Convention which deals with
many different subjects in a confusing manner, it would have been
better to deal with each subject separately in its own
institution. For instance, the labour problems should bave been
dealt with at the International Labour Organization; the
environmental and technical problems at the International
Maritime Organization; and the political problems emerging from
the need to expand the merchant fleets of developing countries in
UNCTAD. This, of course, must take into account the real
relevant factors, i.e., lack of capital, lack of qualified labour
force, lack of technology, lack of promotional laws in the field,
etc. This would have been more technical and less political.
Moreover, the affected parties would have been fully consulted
and it would have been easier to deal with all the subjects
related to the problem. As we have seen, the Convention is a
poor and incomplete package of complicated devices to attack a

single, although multi-faceted, problem.

4, It has been suggested throughout this thesis that the
possibility of the flag state’s having a national maritime-
administration abroad be eliminated. We are proposing & national

port inspection system similar to the one currently in existence
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in the United Nations Convention on the Law of the Sea, 1982,
article 218. Therefore, all the main functions of a national
maritime administration could be assumed by a state port
inspection system that could take care of compliance with a
minimum standard of laws and regulations concerning registration
of ships. It would enforce a minimum international standard of
applicable international rules as concerns the safety of shipe
and persons, the prevention of pollution and the frequency and
standards of survey, the compliance with the provision of on
board documents evidencing the right to fly the flag and other
valid relevant documents.

It is important to clarify that the purpose of the system
recommended here is to ensure that the port state could not
impose its own registration rules and regulations. It would have
to abide by the minimum principles in accordance with article 5
of the Convention.

If such a system is adopted, it would be cheaper, and more
accessible than a national maritime adminigtration abroad. It
would also control the slowness of investigation of serious
complaints from the flag state s government. Thie system would
guarantee a more efficient and effective way of handling

complaints from individual seafarers.

5. Now that the idea is to expand developing countries’
fleets, many more countries would have interests in, as well as
the duty of, exercising diplomatic protection over shipe. Hence,
we recommend the clarification of the problem of protection of

merchant vessels. We algso want to determine which country would
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ANNEX

"United Nations Conference on Trade and Development"

UN2 TD/RS/CONF/23

United Nations
Convention on Conditions

For Registration of Ships

Adopted by the United Nations Conference on
Conditions for Registration of Ships
on February 1986
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The States Parties to this Convention,

Recognizing the need to promote the orderly expansion of
world shipping as a whole,

Recalling General Assembly resolution 35/56 of 5 December,
1980, the annex to which contains the International Development
Strategy for the Third United Nations Development Decade, which
called, inter alia, in paragraph 128, for an increase in the
participation by developing countries in world transport of
international trade,

Recalling also that according to the 1958 Geneva Convention
on the High Seas and the 1982 United Nations Convention on the
Law of the Sea there must exist a genuine link between a ship
and a flag State and conscious of the duties of the flag State to
exercise effectively its jurisdiction and control over ships flying
its flag in accordance with the principle of the genuine link,

Believing that to this end a flag State should have a competent
and adequate national maritime administration,

Believing also that in order to exercise its-.control function
effectively a flag State should ensure that those who are responsible
for the management and operation of a ship on its register are
readily identifiable and accountable,

Believing further that measures to make persons responsible
for ships more readily identifiable and accountable could assist
in the task of combating maritime fraud,

Reaffirming, without prejudice to this Convention, that each
State shall fix the conditions for the grant of its nationality
to ships, for the registration of ships in its territory and for
the right to fly its flag,

Prompted by the desire among sovereign States to resolve in
a spirit of mutual understanding and co-operation all issues
relating to the conditions for the grant of nationality to, and
for the registration of, ships,

Considering that nothing in this Convention shall be deemed
to prejudice any provisions in the national laws and regulations
of the Contracting Parties to this Convention, which'exceed the
provisions contained herein,

Recognizing the competences of the specialized agencies and
other institutions of the United Nations. system as contained in
their respective constitutional instruments, taking into account
arrangements which may have been concluded between the United
Nations and the agencies, and between individual agencies and
institutions in specific fields,

Have agreed as follows:
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Article 1

Ob+dectives

For the purpose of ensuring or, as the case may be,
strengthening the genuine link between a State and shibs
flying its flag, and in order to exercise effectively its
jurisdiction and control over such ships with regard to
identification and accountability of shipowners and operators
as well as with regard to administrative, technical, economic

and social matters, a flag State shall apply the provisions
contained in this Convention.

Article 2

Definitions

For the purposes of this Convention:

“Ship" means any self-propelled sea=-going vessel used in
international seaborne trade for the transport of goods, passengers,

or both with the exception of vessels of less than 500 gross
registered tons,

"Flag State" means a State whose flag a ship flies and is
entitled to fly,

"Owner" or "shipowner" means, unless clearly indicated
otherwise, any natural or juridical person recorded in the register
of ships of the State of registration as an owner of a ship,

"Overator" means the owner or bareboat charterer, or any
other natural or juridical person to whom the responsibilities of
the owner or bareboat charterer have been formally assigned,

"State of registration" means the State in whose register of
ships a ship has been entered,

"Register of ships" means the official register or registers

in which particulars referred to in article 11 of this Convention
are recorded,

"National maritime administration" means any State authority
or agency which is established by the State of registration in
accordance with its legislation and which, pursuant to that
legislation, is responsible, inter alia, for the implementation of
international agreements concerning maritime transport and for

the application of rules and standards concerning ships under its
jurisdiction and control,

"Bareboat charter" means z contract for the lease of a ship,
for a stipulated period of time, by virtue of which the lessge has
complete possession and control of the ship, including the right

to appoint the master and crew of the ship, for the duration of the
lease,
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“Labour-supplying country" means a country which provides
seafarers for service on a ship flying the flag of another
country.

Article 3

Scope of application

This Convention shall apply to all ships as defined in
article 2.

Article 4

General provisions

1. Every State, whether coastal or land-locked, has the right to
sail ships flying its flag on the high seas.

2. Ships have the nationality of the State whose flag they are
entitled to fly.

3. Ships shall sail under the flag of one State cnly.

4. No ships shall be entered in the registers of ships of two or
more States at a time, subject to the provisions of paragraphs 4
and 5 of article 1l and to article 12.

5. A ship may not change its flag during a voyage or while in a

port of call, save in the case of a real transfer of ownership or
change of registry.

Article 5

National Maritime Administration

1, The flag State shall have a competent and adequate national

maritime administration, which shall be subject to its jurisdiction
and control.

2. The flag State shall implemeﬁE’applicable international rules

and standards concerning, in particular, the safety of shivs and

persons on board and the prevention of pollution of the marine
environment.

3. The maritime administration of the flag State shall ensure:



H'" . [ ] fr—— | — ——

[t

jini} i

fumind et

fuid puiiad

P piid ] ey ] i)

(a) That ships flving the flag of such State comply with
its laws and regulations concerning registration of ships and
with applicable international rules and standards concerning, in
particular, the safety of ships and versons on board and the
prevention of pollution of the marine environment,

(b) That ships f;ying the flag of such State are periodically
surveyed by its authorized surveyors in order to ensure compliance
with applicable international rules and standards,

(c) That ships flying the flag of such State carry on board
documents, in particular those evidencing the right to fly its
fiag and other valid relevant documents, including those required

by international conventions to which the State of registration
is a Party,

(d) That the owners of ships flying the'flag of such State
comply with the principles of registration of ships in accordance

with the laws and regulations of such State and the provisions of
this Convention,

(e) The State of registration shall require all the aporopriate
information necessary for full identification and accountability
concerning ships £flying its flag.

Article 6

Identification and accountability

1, The State of registration shall enter in its register of ships,
inter alia, information concerning the ship and its owner or
owners. Information concerning the operator, when the operator is
not the owner, should be included in the register of ships or in
the official record of operators to be maintained in the office of
the Registrar or be readily accessible to him, in accordance with
the laws and regulations of the State of registration. The State
of registration shall issue documentation as evidence of the
registration of the ship.

2. The State of registration shall take such measures as are
necessary to ensure that the owner or owners, the operator or
operators, or any cother person or persons who can be held
accountable for the management and operation of ships flying its
flag can be easily identified by persons having a legitimate
interest in obtaining such information.

3. Registers of ships should be available to those with a .
legitimate interest in obtaining information contained therein,
in accordance with the laws and regulations of the flag State.
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4. A State should ensure that ships flying its flag carry
documentation including information about the identity of the
owner or owners, the operator or operators or the person or
persons accountable for the operation of such ships, and make
available such information to port State authorities.

5. Log-books should be kept on all ships and retained for a
reasonable periecd after the date of the last entry, notwithstanding
any change in a ship's name, and should be available for
inspection and copying by persons having a legitimate interest in
obtaining such information, in accordance with the laws and
regulations of the flag State. 1In the event of a ship being sold
and its registration being changed to another State, log=-books
relating to the period before such sale should be retained and
should be available for inspection and copying by persons having

a legitimate interest in obtaining such information, in accordance
with the laws and regulations of the former flag State.

6. A State shall take necessary measures to ensure that ships it
enters on its register of ships have owners or operators who are
adequately identifiable for the purpose of ensuring their full
accountability.

1. A State should ensure that direct contact between owners of

ships flying its flag and its government authorities is not restricted

Article 7

Participation by nationals in the ownership and/or manning
of ships

With respect to the provisions concerning manning and ownership
of ships as contained in paragraphs 1 and 2 of article 8 and
paragraphs 1 to 3 of article 9, respectively, and without prejudice
to the application of any other provisions of this Convention, a
State of registration has to comply either with the provisions of
paragraphs 1 and 2 of article 8 or with the provisions of paragraphs
1l to 3 or article 9, but may comply with both,

Article 8

Ownership of ships

1. Subject to the provisions of article 7, the flag State shall

‘vrovide in its laws and regulations for the ownership of ships

flying its flag.



FANATERLS TR ettt vt

T Y Te TR T 3 7

Gdaz Sorta gyt o,

2. Subject to the provisions of article 7, in such laws and
regulations the flag State shall include appropriate provisions

for participation by that State or its nationals as owners of

ships flying its flag or in the ownership of such ships and for

the level of such participation. These laws and regulations should
be sufficient to permit the flag State to exercise effectively its
jurisdiction and control over ships flying its flag.

Article 9

Manning of ships

1, Subject to the provisions of article 7, a State of registration,
when implementing this Convention, shall observe the principle that
a satisfactory part of the complement consisting of officers and
crew of shipos flying its flag be nationals or persons domiciled

or lawfully in permanent residence in that State.

2. Subject to the provisions of article 7 and in pursuance of
the goal set out in paragraph 1 of this article, and in taking
necessary measures to this end, the State of registration shall
have regard to the following:

(a) the availability of qualified seafarers within the
State of registrationy

(b) multilateral or bilateral agreements or other types
of arrangements valid and enforceable pursuant to the legislation
of the State of registration;

(¢) the sound and economically viable operation of its ships.

3. The State of registration should implement the provision of
paragraph 1 of this article on a ship, company or fleet basis.

4, The State of registration, in accordance with its laws and
requlations, may allow persons of other nationalities to serve

on board ships flying its flag in accordance with the relevant
provisions of this Convention.

5. In pursuance of the goal set out in paragraph 1 of this_
article, the State of registration should, in co-operation with
shipowners, promote the education and training of its nationals

or persons domiciled or lawfully in permanent residence within its
territory.
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6. The State of registration shall ensure:

(a) that the manning of ships flying its flag is of such a
level and competence as to ensure compliance with applicable
international rules and standards, in particular those regarding
safety at sea;

(b) that the terms and conditions of employment on board
ships flying its flag are in conformity with applicable international
rules and standards;

(c) that adequate legal procedures exist for the settlement of
civil disputes between seafarers employed on ships flying its flag
and their employers;

(d) that nationals and foreign seafarers have equal access to
appropriate legal processes to secure their contractual rights in
their relations with their emplovers.

Article 10

Role of flag States in respect of the management of
shipowning companies and ships

1. The State of registration, before entering a ship in its
register of ships, shall ensure that the shipowning company or a
subsidiary shipowning company is established and/or has its
principal place of business within its territory in accordance
with its laws and regulations.

2. Where the shipowning company or a subsidiary shipowning
company or the principal place of business of the shipowning
company is not established in the flag State, the latter shall
ensure, before entering a ship in its register of ships, that
there is a representative or management person who shall be a
national of the flag State, or be domiciled therein. Such a
representative or management person may be a natural or juridical
person who is duly established or incorporated in the flag State,
as the case may be, in accordance with its laws and regulations,
and duly empowered to act on the shipowner's behalf and account.
In particular, this representative or management person should be
available for any legal process and to meet the shipowner's
resvonsibilities in accordance with the laws and requlations of
the State of registration.

3. The State of registration should ensure that the person or
persons accountable for the management and operation of a ship
flying its flag are in a position to meet the financial obligations
that may arise from the operation of such a ship to cover risks
which are normally insured in international maritime transportation



in respect of damage to third parties. To this end the State

of registration should ensure that ships flying its flag are

in a position to provide at all times documents evidencing that
an adequate guarantee, such as approoriate insurance or any

other equivalent means, has been arranged. Furthermore, the
State of registration should ensure that an appropriate mechanism,
such as a maritime lien, mutual fund, wage insurance, social
security scheme, or any governmental guarantee provided by an
approvriate agency of the State of the accountable person,
whether that person is an owner or operator, exists to cover wages
and related monies owed to seafarers employed on ships flying its
£flag in the event of default of payment by their emoloyers. The
State of registration may also provide for any other appropriate -
mechanism to that effect in its laws and regulations.

Article 11

Register of ships

1. A State of registration shall establish a register of ships
flying its flag, which register shall be maintained in a manner
determined by that State and in conformity with the relevant
vrovisions of this Convention. Ships entitled by the laws and
regulations of a State to fly its flag shall be entered in this
register in the name of the owner or owners or, where national
laws and regulations so provide, the bareboat charterer.

2. Such register shall, inter alia, record the following:

(a) the name of the . ship and the previous name and registry if any;

(b) the place cr port of registration or home port and the official
number or mark of identification of the ship;

(c) the international call sign of the ship, if assigned;

(d) the name of the builders, place of build and year of building
of :the ship:

(e) the description of the main technical characteristics of the
ship;

(£} the name, address and, as avpropriate, the nationality of
the owner or of each of the owners;

and, unless recorded in another public document readily accessible
to the Registrar in the flag State:

(g) the date of deletion or susvension of the previous registration
of the ship;

10
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(h) the name, address and, as avpropriate, the nationality of
the bareboat charterer, where national laws and regulations
nrovide for the registration of shios bareboat chartered-in;

(1) the particulars of any mortgages or other similar charges
upon the ship as stipulated by national laws and regulations;

3. Furthermore, such register should also record:

(a} if there is more than one owner, the proportion of the ship
owned by each;

(b) the name, address and, as appropriate, the nationality of the
overator, when the operator is not the owner or the bareboat
charterer.

4. Before entering a ship in its register of ships a State should
assure itself that the previous registration, if any, is deleted.

5. In the case of a ship bareboat chartered-in a State should
assure itself that right to f£ly the flag of the former flag State
is suswended. Such registration shall be effected on production
of evidence, indicating suspension of previous registration as
regards the nationality of the ship under the former flag State
and indicating particulars of any registered encumbrances.

Article 12

Bareboat charter

1. Subject to the provisions of article 11 and in accordance with
its laws and regulations a State may grant registration and the
right to f£ly its flag to a ship bareboat chartered-in by a charterer
in that State, for the period of that charter.

2, When shipowners or charterers in States Parties to this
Convention enter into such bareboat charter activities, the conditions

of registration contained in this Convention should be fully complied
with. .

3. To achieve the goal of compliance and for the purrvose of
applying the requirements of this Convention in the case of a ship
so bareboat chartered-in the charterer will be considered to be the
owner., This Convention, however, does not have the effect of
oroviding for any ownership rights in the chartered ship other than
those stioulated in the particular bareboat charter contract.

4, A State should ensure that a ship bareboat chartered-in and

flying its flag, pursuant to varagraphs 1 to 3 of this article, will
be subject to its full jurisdiction and control.

11
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5. The State where the bareboat chartered-in shio is registered
shall ensure that the former flag State is notified of the
deletion of the registration of the bareboat chartered ship.

6. All terms and conditions, other than those specified in this

article, relating to the relationship of the parties to a bareboat
charter are left to the contractual disposal of those parties.

Article 13

Joint ventures

1. Contracting Parties to this Convention, in conformity with
their national policies, legislation and the conditions for
registration of ships contained in this Convention, should

promote joint ventures between shipowners of different countries,
and should, to this end, adopt appropriate arrangements, inter
alia, by safeguarding the contractual rights of the parties to
joint ventures, to further the establishment of such joint ventures
in order to develop the national shipping industry.

2. Regional and international financial institutions aid aid
agencies should be invited to contribute, as appropriate, to the
establishment and/or rtrenathening of joint ventures in the

shipping industry of developing countries, particularly in the
least developed among them,

Article 14

Measures to protect the interests of labour-supplying couhtries

1, For the vurpose of safeguarding the interests of labour-
supplying countries and of minimizing labour displacement and
consequent economic dislocation, if any, within these countries,
particularly developing countries, as a result of the adoption of
this Convention, urgency should be given to the implementation,

inter alia, of the measures as contained in Resolution 1 annexed
to this Convention.

2. In order to create favourable conditions for any contract or
arrangement that may be entered into by shivowners or operators

and the trade unions of seamen or other representative seamen

bodies, bilateral agreements may be concluded between flag States

and labour-supplying countries concerning the employment of seafarers
of those labour-supplying countries.

12



Article 15

Measures to minimize adverse economic effects

For the purpose of minimizing adverse economic effects
that might occur within developing countries, in the process
of adapting and implementing conditions to meet the requirements
established by this Convention, urgency should be given to the
implementation, inter alia, of the measures as contained in
Resolution 2 annexed to this Convention.

Article 16

The Secretary-General of the United Nations shall be the
depositary of this Convention.

Article 17

Implementation

1. Contracting Parties shall take any legislative or other
measures necessary to implement this Convention.

2. Each Contracting Party shall, at appropriate times,
communicate to the depositary the texts of any legislative or

other measures which it has taken in order to implement this
Convention.

3. The depositary shall transmit upon request to Contracting
Parties the texts of the legislative or other measures which have
been communicated to him pursuant to paragraph 2 of this article.

Article 18

Signature, ratification, acceptance, approval and accession

1. All States are entitled to become Contracting Parties to
this Convention by:

(a) signature not subject to ratification, acceptance
or approval; or

(b) signature subject to and followed by ratification,
acceptance or approval; or

{(c) accession.
2. This Convention shall be open for signature from 1 May 1986
to and including 30 April 1987, at the Headgquarters of the United
Nations in New York and shall thereafter remain open for accession.

13
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3. Instruments of ratification, acceptance, approval or
accession shall be deposited with the depositary.

Article 19

Entry into force

1. This Convention shall enter into force 12 months after the
date on which not less than 40 States, the combined tonnage of
which amounts to at least 25 per cent of world tonnage, have
become Contracting Parties to it in accordance with article 18.
For the purvose of this article the tonnage shall be deemed to
be that contained in annex III to this Convention.

2, For each State which becomes a Contracting Party to this
Convention after the conditions for entry into force under
paragraph 1 of this article have been met, the Convention shall

enter into force for that State 12 months after that State has
become a Contracting Party.

Article 20

Review and amendments

1. After the expiry of a period of eight years from the date of
entry into force of this Convention, a Contracting Party may, by
written communication addressed to the Secretary-General of the
United Nations, propose specific amendments to this Convention and
request the convening of a review conference to consider such
proposed amendments. The Secretary-General shall circulate such
communication to all Contracting Parties. If, within 12 months
from the date of the circulation of the communication, not less
than two-fifths of the Contracting Parties reply favourably to

the request, the Secretary-General shall convene the Review
Conference.

2. The Secretary-General of the United Nations shall circulate
to all Contracting Parties the texts of any proposals for, or views

regarding, amendments, at least six months before the ovening date
of the Review Conference.

14



Article 21

Effect of amendments

1, The decisions of a review conference regarding amendments

shall be taken by consensus or, upon request, by a vote of a
two~thirds majority of the Contracting Parties present and voting.
Amendments adopted by such a conference shall be communicated

by the Secretary-General of the United Nations to all the
Contracting Parties for ratification, acceptance, or approval

and to all the States signatories of the Convention for information.

2. Ratification, acceptance or approval of amendments adopted
by a review conference shall be effected by the deposit of a
formal instrument to that effect with the depositary.

3. Any amendment adopted by a review conference shall enter into
force only for those Contracting Parties which have ratified,
accepted or approved it, on the first day of the month following
one year after its ratification, acceptance or approval by two-
thirds of the Contracting Parties. For any State ratifying,
accepting or approving an amendment after it has been ratified,
accepted or approved by two-thirds of the Contracting Parties,

the amendment shall enter into force one year after its
ratification, acceptance or approval by that State.

4. Any State which becomes a Contracting Party to this Convention
after the entry into force of an amendment shall, failing an
expression of a different intention by that State:

(a) Be considered as a Party to this Convention as amended;
and

(b} Be considered as a Party to the unamended Convention in
relation to any Contracting Party not bound by the amendment.

Article 22

Denunciation

1. Any Contracting Party may denounce this Convention at any
time by means of a notification in writing to this effect addressed
to the depositary.

2. Such denunciation shall take effect on the expiration of one

vyear after the notification is received by the depositary, unless
a longer period has been specified in the notification.

15
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IN WITNESS WHEREOF the undersigned, being duly authorized

thereto, have affixed their signatures hereunder on the dates
indicated.

DONE at Geneva on 7 February 1986 in one original in the
Arabic, Chinese, English, French, Russian and Spanish languages,
all texts being equally authentic.

16



Annex I

Resolution 1

Measures to protect the interests of labour-supplyving countries

The United Nations Conference on Conditions for Registration
of Ships,

Having adopted the United Nations Convention on Conditions for
Registration of Ships,

Recommends as follows:-

1. Labour-supplying countries should regulate the activities of
the agencies within their jurisdiction that supply seafarers for
ships flying the flag of another country in order to ensure that

the contractual terms offered by those agencies will prevent abuses
and contribute to the welfare of seafarers., For the protection of
their seafarers, labour-supplying countries may require, inter alia,

suitable security of the type mentioned in article 10 from the

owners or operators of ships employing such seafarers or from other
appropriate bodies;

2. Labour-supplying developing countries may consult each other
in order to harmonize as much as possible their policies concerning
the conditions upon which they will supply labour in accordance
with these principles and may, if necessary, harmonize their
legislation in this respect;

3. The United Nations Conference on Trade and Development, the
United Nations Development Programme and other appropriate
intexnational bodies should upon request provide assistance to
labour-supplying developing countries for establishing appropriate
legislation for registration of ships and attracting ships to their
registers, taking into account this Convention:

4, The International Labour Organisation should upon request
provide assistance to labour-supplying countries for the adoption
of measures in order to minimize labour displacement and consequent
economic dislocation, if any, within labour-supplying countries
which might result from the adoption of this Convention:

5. Appropriate international organizations within the United
Nations system should upon request provide assistance to labour-
supplying countries for the education and training of their
seafarers, including the provision of training and equipment
facilities.

17
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Annex II

Resclution 2

Measures to minimize adverse economic effects

The United Nations Conference on Conditions for Registration
of Shios,

Having adopted the United Nations Convention on Conditions
for Registration of Ships,

Recommends as follows:-

1. The United Nations Conference on Trade and Development, the
United Nations Development Programme and the International
Maritime Organization and other appropriate international bodies
should provide, upon request, technical and financial assistance
to those countries which may be affected by this Convention in
order to formulate and implement modern and effective legislation

for the development of their fleet in accordance with the provisions
of this Convention;

2. The International Labour Organisation and other aporopriate
international organizations should also provide, upon request,
assistance to those countries for the preparaticn and implementation

of educational and training programmes for their seafarers as may
be necessary;

3. The United Nations Development Programme, the World Bank

and other appropriate international organizations should provide

to those countries, upon request, technical and financial assistance
for the implementation of alternative national development plans,
programmes and projects to overcome economic dislocation which
might result from the adoption of this Convention.

18
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