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CHAPTER I " INTRODUCTION

The Charter of Rights and Freedom§ represents a shift

from exciusivg qprestrjcted control by provinces over education to
constitutional requﬁition of individual rights and judicial inter-
vention and priority setting in education. With the exception of
consf?aints confining denominational, separate and.dissentient schools,
provincial legislatures have enacted legislation and regulations that
| reflect profincia] educationa].priorities. The extent to which this
shift occurs is the subjeEE”of this Thesis with prime focus on minority
-language education rights. - - . |
. The history and 1egis}ati§e background to section 23
is detailed. Its major'e]ements are analyzed and compared with.pro-
vincial legislation, intern;tional commitments and 1egis}ative énd .- -
- constitutional apbroachés of other éountries. The* articles oﬁ sectidn
23 by Professor J.E. Magnet pquided the framew6rk for the ana]}sis.
« Suggestions for provincial }nitiative fof'impIementation of and compliance

with the,inlrter are reviewed. :

Other provisions of the” Charter will affect section
' -

23. ction 29 recognizes denominétiona], separate and dissentient
school rights. Section 15 provides for equal benefits 5f the law.

»

Multiculturalism is to be enhanced and furthgred through the interpre-
‘tation of the Charter. ’

i The Charter will also have a substantial effect on school
policies and procedures relating to student conduct, curriculum setting,

" and employment matters in general. -This Thesis will not review and

discuss the extent of the Charter's application in those areas.

¢
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CHAPTER 1] - € LEGISLATIVE HISTORY ’ _
(A) CONSTITUTION ACT, 1847 .

" The ConsZitution Act, 18671 (Bretish Noath Amernica

Act, 1867) provides that EDUCATION is a provincial matter subject
to constitutional guarantees for denominational education. Thé,restriction
dﬁ’?hﬁ taw-making authority of the provincial Jeéislaturék relates
to 1aﬂs that "prejudicially affect any right or privilege with respect
to dehominational ‘schools which any ¢lass of persons have by law in
the province at the unioﬁ". This includes rights conferred on separate
schools and dissentient school§ in Upper Canada.

Not only did section 93 provide for constitutional
rights for denominational schools, it also provide&ﬂfor an appeal
to the Governor General'in Council from "“any act or decision of any
Prov%ncia] authority affec£ing any right or privilege o% the Protestant
or Roman Catholic minority".2 R;medial legislative authority was
conferred on Parliament “for the due execution of the pravisions of .

this section and of any decision of the Governor General in Councﬂ".3

1. 30-31 vict., c. 3 (U.X.)
2. Supra, f. 1, sec. 93 (3).

r

3. Supra, f. 1, sec. 93 (4).
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Section 93 was altered for Manitoba, Alberta, Saskatchewan
and Newfoundland.4 The alterations for those fbur province; retained
rights. for members of the religious minor{fy. In all other respects
the provinces possessed the unreétricted right to enact laws relating
to education.5 ’

L

The Constitution Act, 1867 does not expressly provide

for minority language rights in relation to education . The scope
of the restriction on provincial power is limited to re]igion and

has been interpreted not to include language in both Ontario and Quebec.

That point was clearly enunciated in 1916 by the Priv; Council in

Ottawa Roman Catholic Separate School Trustees vs MacKeH.6 ‘Chief
Justkice DeschBnes of the Quebec Superior Court, in 1976, made a similar

‘ruling in Protestant School Board of Greater Montreal et al vs M1n1ster

s

of Educat1on bf Quebec et al; Attorney-General of Canadé, Third Party 7

. x 3
4. For a description of the alterations see: DRIEDGER, Elmer
A., - A Consolidation of the British Nornth Amernica Act, 1867
to 1975, Consolidation s of June 1, 1976 (prepared by E.A.
Driedger for Department of Justice, Canada)

5. ' See Chapter IV (A) for details of the judicial interpretations
of section 93(1-4)

6. [1917] A.C. 62

7. 83 D.L.R. (3d) 645 (an appeal from this decision was dismissed

- by the Quebec Court of Appeal, January 18, 1978 on the ground
that the 0ff{icial LanquageA Act, having been replaced by the Charter
0f the French Language, 1s no lonqer Taw. }

.

s
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The lack of reference to minority language educational rights is not

surprising in view of the history prior to the enactment of the Constitution

Act, 1867. Tensions existed between English and French Canadians
since the defeat of French forces in North America in 1759 -8 Lord

Durham's Report of 1839 exemplifies the attempts pr1or to the Constiiution

»
Act, 1867, to make English the sole official language of communication.

(B) - CANADIAN BILL OF RIGHTS

<4

Par]iament‘enacted a Bill of Rights, in 1960. The 2 -

prime force behind the enactment of the Bill was Prime Minister John -
Diefenbaker whe was deeply committed to establishing parliamentary
;rec09n1't1'o7 of fundamental rights and freedoms in Canada.

\. Although the Bill did establish parliamentary recognition
of‘certaih_rights and freedoms, it did not_e}tab]ish any limitation
on parliamentary sovereignty. The traditiﬁh;ﬁ EOncept of no Timitation
on what Parliament, acting within ite constitut{onal Jurisdiction,

may do was not affected by the Bill of Rights. Driedger explained

the theory for the Bill of Rights as follows:

8. LAXTER, Robert M. - Bilingual Tensions in Canada, Series 141,
Ontario Institute for Studies in Education {Curriculum), 1979 -

9. 1960 (Can.), c. 44
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The fundamental difference in theony between the Canadian
BLEL of Rights and a BiLL of R{ghts that Limits sovereign
power, such as the one in the Constitution of the United
States of America, does not appear to have been appreciated.
There, if Congress enacts a statute inconsistent with
the BLLL of Rights, that Legislation is declared by the
courls to be ultna vines. In Canada, Parliament has full
soverneign powen and, within its area of jurisdiction,
has the powen Lo dnfringe fundamental rights and freedoms. ™y

Many critics of the Bill did not accept the maintenance

- of unfettered parliamentary sovereignty in the area of fundamental

rights and privileges. A role for the judiciary throudh the entrenchment
of the rights and freedoms in the Constitution, was vieweq_as desirable.
an author | best describes the value of judicial power vis-a-vis
legislative supremacy:

In our parliaméntany system, democratic pariliaments --
both provincial and federal -- arne the primary Law-making
bodies. Most of the impontant social policy decisions

for change are taken there and, in my view, should be

Zaken thene and expressed in statutes that ane passed

by an ondinany majonity of the efected nepresentatives

of the peopfe, under the Leadership of the cabinet. Periodic
elections give the members of democratic Legislatures

a unique and primany Legitimacy fon this purpose that
appointed persons do not have,

Neventiebess, the independent courts, composed. of judges
appointed with secure tenure in office [fon Life on until
an acvanced age) afso have a very impontant part to play.
Counts should not be seen as nivals of partliamentary bodies,
but nathen as partners with complementany functions to
carny out that are Likewise essential. They have to take
The Legal principles found in constitutions ands ondinanry
statutes, which nun at various Levels of generality. and
Andividualize them s0 as to give auwthornitative decisions

at the particular Level of everyday affaine fon the persgns

10. DRIEDGER, Elmer A. - The Meaning and Effect of the Canadian
Bill of Rights (1977.) 9 Ottawa Law Review 303, at p. 303
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contemplated by the teams of the Laws. 1In this connection,
counts have an authonitative fact-finding function that

48 chuedal to the whole process of applying Laws. 12

need hardfy be emphasized that the histonic andependence
0f the judiciary, which we have inherited from Brnitain

as part of our constitutional system, is essentiaf o
ampartial and competent individualization o4 @awé."ll

The purpose of the Bill, namely, to protec d establish

fundamental rights and freedoms in Canada, was given scaht application
in our courts. It soon became obvious that the Canadigﬁ‘courts were

're1uctant.to apply the Bill of Rights in most cases. The "frozen

.concepts” theory developed to restrict the rights set forth in the

Canadian Bi11 of Rights to the rights that existed in Canada immediately
prior to its enactment subject to tﬁe qualifications on those rights
that also existed at that time. 5

Walter Tarnopo]sky'comménted on tﬁe ineffectiveness

of the Bill:

L

11. MacDCNALD, R.S. and J., and J.P. Humphrey - The Canadian
Constitution and the Protection of Human Rights, c. 24,
P. 412 in LEDERMAN W.R. - Continuing Canadian Cnnstituticnal
Dilemmas, Butterworths, Toronto, {1981)

12. Robertson and Rosetanni vs The Queen [1963] S.C.R. 651 at
p- 654 (Ritchie, J.); A.G. Can vs. Lavel] [1974] S.C.R..
1349 at p. 1365 (Ritchie, J.J: for further elaboration
see W.5. TARNOPOLSKY, Canadian Bill of Rights 2nd ed. rev.,
Toronto, MacMillan, 1975, at pp. 128-163.

r
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In the decade foLlowing the adoption of the Canadian Biff
04 Rights, until the famous Drybones case, the Bifl was
given Little effect. Within Do or three years of Lt4
enaciment the Lower courts seemed nefuctant to face its
Ampications, and the trend was to ignore on explain away
ALs existence. Similanly. the Supneme Court, whife not
openty dismissing on nefjecting the applicability of. the
Canadian BiLE of Rights, did not declare a single piece

of Legislation to be inoperative non any administrative .
act to be inua£id."13 K(

The Bill of Rights hss also been criticized for its

deficiencies. Language rights are not enunciated as a right in the

Bill but are considered by many as being an essential right in a bilinqual

country.

(C) ROYAL COMMISSION ON BILINGUALISM AND BICULTURALISM
. v :

The Liberal Government under Prime Minister Lester

B. Pearson appointed a Royal Commission on Bilingualism and Biculturalism

14
(referred to as the Royal Commission), to inquire into and report

upon the existing state of bilinqualism and biéu]tura]ism in Canada
and to make recommendations to develop Canadian Confederation on the
basis of an equal partnership between the two founding races. It

held fourteen regional public hearings and received four hundred and

four briefs.

13. Tafnogo]skz - Op. cit., f. 12 at p.714

- 14, P.C. 1963-1106 (July 16, 1963)

L
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In its Report on Education15 to the Governor-General-in-

Louncil, thg Royal Commission made forty-six spetific récommendétions
for implementing language rights in‘education. The recommendations
‘dealt with all aspects of school opération incIuding; the right to
receive 1ﬁstructioﬁ in the minority language in areas designated as
bilingual districts and in major urban centres whénever numbers made

it practical to do so.

v The ®pyal Commission considered education to be ‘a
» ' . ~N - &
vital part of creating a bilingual state. '

"Education {8 vitally concenned with both Language and
cubtune; educational insdtitutions exist to tranamit them

10 a younger generation and to foster thein development. N
The future of Language and culture, .both French and Engfish,
thus depends upon an educational negime which makes it .
possible fon them to nemain 'present and creative'. In

a minonity situation education {s even more significant,
because the school can offer a cultural envinonment which
the community cannot provide." ¢

-

As a consequence of the Royal Commission recommendations,

Al

the Official languages Ac£17 was enacted by Parliament. As education .
is a provincial ma}tefﬁ no reference- in that Act with -respect to 1énguage
and education was' possible. Ng immediate legislative action was taken

on the education recommendations. The federal qovernment did accept

L X -
the priorities embodied in the Royal Commission recommendations. .

The Honourable Gerard Pelletier, Secretary of State, tabled the following

statement in the House of Commons on November 6, 1969:

-

15. Report of the Royal Commission on Bilingualism and Biculturalism,
' Book II Education, (Ottawa), (May 23, 1968)

16. Op. cit., f. 15, (Foreward)
17. . R.S.C. 1970, C. 0-2
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A study of the necommendations of the Royal Commission
(on Bifingualism and Biculturalism) which are addressed

( Zo zhe federal government shows that they are intended
{0 cover both minonity fanguage education and second Language
fearning. ~The {inst of these prionities is designed 2o
nedness an im ce which has existed fon many yeans
and %o ensure access o education in the minondity, as
well as the majonity, Language across Canada, wherever
Zhis is feasible. The second prionity goes beyond this
and Looks to a future in which thene; will be an increasing
opporiunity for all Canadians to Ledwn thein second official
Language. . C
The govesnment accepts both these prionities, and oun
accepiance of both is neflected in our willingness Zo o
provide financial assistance in the Light of the Commission's
necommendaiiona."la :

(D) CONSTITUTIONAL DEVELOPMENTS 1968-1978 -

I

Prime Minister Pierre E1Tiot Trudeau, in 1968, proposed

~a constitutionally entrenched Bill or Charter of Rights.19 One of
the prime }eatures of th proposal was the guarantee of linguistic
rights. ’ ‘

At tﬁe Fjrst Constitutiona)l Conferencé of First Ministers

held on February 5-7, 1968, thé government White Paper, A Canadian

Charter of Human Rights, was discussed. This White Paper did not

contain a proposed text for,the Charter of Rights. At the Second

~

18. Statement concerning the federal government's policy with
respect to the Royal Commission recomrendations on Education
(Book '11) ’

13. TRUDEAU, P.E. - A Canadian Charter of Human Rights, Government
White Paper, House of Commons, (February 1, 1968) -

- a

-y
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| Constitutiona1 Conference hE]d on F?bruiry 10-12, 1969, a second White

Paper, The Constitution and the Peob]e,of Canada,20 containing details

of the prqposei{text of a.Charter of Rights, was presented'for-djscussion.
At that time, no agreement was reached'on AvCharteF, but.com;ittees

were establfshed to study various aspects ofgghe Charter including
language rijﬁts. The specific federal government proposal for minority

1angﬁage'educationa1,rights was:

hes choice 44 the Language of L{nstruction pf choice of
a sufficient numben of persons to fustify’the provision
04 Zhe necessary ﬁacii@lieﬁ."ZI

The White Paper refefred to the suggested guarantees

- as-following the general pattern of, and not derogating from, the

languaqge riéhts recommended by.tﬁe Royal Commission,zz‘and designed

to imp]eméﬁi-as far as possible in a charter of individual rights,

. the recommendations in Book I of the Rokal Commission.

-

23

~

20. Published by the Government of Canada on the Occasion of
the Second Meeting of the Constitutional Conference, Ottawa,
February 10, 11 and 12, 1969, for the~purpose of providing
provisional positions on certain areas of the Constitution.

21. Op. cit., f. 20, p, 58 .
22. 1bid. - . : 3
23. 1d., p. 22 _ '

- ;
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The Prime Minister and Premiers met at further Constitutional
Conferences™in February, 1971 and June, 1971. In February, 1971,
the Federal-Provincial Constitutional Conference agreed to the minority

language educational proposal of the White Paper, The Constitution

“and the People of Canada. Significant constitutional progress was
made at the Conference in June, 1971 when the Premiers agreed to the

Victoria Charter. The Victoria Charter dealt with many of the.proposals

for a Constitution but it contained no reference to mihority educational

language rights. The agreement reached in the preceding February

was not incorporated into the Victoria Charter. ' \

A Special Committee of the Senate and House of Commons
‘was constituted by resolutions -of the House of ' Commons and the Senate

on January 27, 1970 and February 17, 1970 respectively. The thirty

member Special Joint Committee held one hundred and forty-five‘qu1ic
meetings across Canada over approximately two years.
During its two years of geview and investigation,

the Special Joint Committee considered the provisions of the Victoria

Charter and deemed those provisions to be deficient in regard to linguistic

rights for education. The Special Joint Committee (1972) recommended

constitutional entrenchment of minority educational language rights

with the following %xp1anation: !

“ ' /

"Here. thene are both theoretical and practical problems.

The theoretical probfem &8 naised by the Provénce of Quebec,
”which.appaﬂenizg feefs some nelfuctance to accept an unqualifLed

right in parnents to choose the Language of instruction

of thein children, for fear that the supposed economic

advantages of knowing English might Lempl too many parents

to choose education {annQEiéigﬁon thein chitdnen,

<

-
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We ane fully conscious of the need of the Quebec Government
Zo keep constantly {n mind demographic and Linguistic
factons. Vet the fact appears to be that the French Language
in Canada has nevern been stnonger. Even a well-hknown
separatist witness befone the Committee admitted that

the French fanguage {8 now so secure that Quebec's continuance
within Canada would ric Longen pose any threat to it. Mone
important, there are some mattens in which a Government

in a free society may not go beyond persuasion. In oun

view this (s one such matter, and the xight of parents

to choose thein childrnen's education {8 a basic human

24ght which no government can encroach upon.” o,

In addition to minority language educational rights,
other specific recommendations were made as follows:
"86. Education as such should remain an exclusively Provincial

power as at present, subject to the guarantees fon minonities
cdet out elsavhere in this Repont.

"~ 89. The Provinces should create a penmdnenr office fon
cooperation and coondination in education, and Federal
participation should be confined to the area of Federal
jwilsdiction-over the education of native peoples, {mmighants,
and defence personnel and dependcntA."zs .

In April, 1976, the Western Premiers established a
Task Force on Constitutional Trends. The mandate of the Task Force
was to-identify and to undertake an analysis of and to monitor federal
ngernment Tegislative thrusts in eight identified subject areas,
Education or minority language rights were not items identified for

_consideration by the Task Force.
L4

24. Special Joint Committee of the Senate and House of Commons
on_the Constitution - Final Report, Ottawa Information,
Canada, March 7, 1972, p. 24 - -

25. Op. cit., f. 24, p. 78
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Premiers’' Conferences were held in August and October
of 1876. A letter dated October 14, 1976 from the Premier of Alberts -
to the Prime Miﬁ#ster indicated the unanimous agreement of the Prgmiers
with respect to tbe confirma?ion of 1#juage rights of Engliﬁh and
French a)ong the lines djscussed in Victoria, 1971. - Thése lanquage

rights did not provide for the entrenchment of minority educational
. . . .

.

language rights in-a Constitution. .

At the St. Andrews Premiers’' Conference in late 1977,
the suggestion of René LEvesque for reciprocity agreements-bétween
provinces for m%nority language education for 6anadian$ who move from.
one province to another, was rejected by the other Premiers. Nor

did the Premiers agree to.constitutional entrenchment for minority

language education rights, The recibrocity concept was opposed by

Prime Minister Trudeau for two reas.ons:26
1. He'considerég it a trap of the Parti Quebecois
‘ to serve as a precedent for other bi]gtera1(;1>
agreements, ﬁhus furthering the sovereignty
assdciation concept.
2. Reciprocity would create unequal rights for
- Canadians who had received French education

;

and -those who had not.

2. Op. cit.5 f. 8, p. 13 .

.(ﬁ’
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.Prime Minister quedeau recommended refuéa127 of reciprdEity and recommended
as an alternative, constitutional entrenchment.28 l
The Premiers did reach an agreement (Appendix "AM).
The agreement provided that the Premiers would make their best efforts
to provide minor}ty language instruction "wherever numbers warrant"”.
The Premieﬂ§ also directed the Council of Ministers of Education to
review and report on the current stdte of affairs of minority language
education in Canada.
| AE the Prémiers‘ Conference in Montreal in‘February,
1978, the "St. Andrews" agreement was further refined (Appendix "B")
by the inclusion of two governing principles, namely, the right of
every child to an education in the minority ]qngqage wherever numbers

yarranf, and the exclusive provincial right to imp]emént_the'first

.-

principle.

(F) BILL C-60 - THE CONSTITUTIONAL AMENDMENT éILL. 1978

KT\ Ip 1978, Prime Minfster Trudeau continued his efforts

%o patriate the Canadian constitution. In June, he tdabled a White

Paper, A Time for Action29 and Bfl] C-60, The Consitutional Amendment

r
t

27. McWHINNEY, Edward - Quebec_and the Constitution, University
of Toronto Press, Toronto, Pntario, 1979, p. 72

28. -Commissioner of Official Languages, Annual Report 1977,
p. 28 . . : '

29. TRUDEAU, P.E. - A Time for Action, Government of Canada,
June, 1978, )
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Bill (1978) in the House of Commons. The White Paper described in
géneral terms, the need for and the princip]és of a constitution.

. \ .

Included in the White Paper were references to linguistic rights for.

Canada. ~The “Principles of Renewal" provided for the full development

b

of two Tinguistic majorities. Tﬁis was deécribed in tefmgxpf 11nguistic,'
equa'lity.30 The major premise; guiding reﬁbw?1 specifica1{y ipc]uded

a reference to schooling in the language of the pérent's choice, Eng]i{f
or Freﬁch, with this guarhnype enfuring'thgt "fair and reasonable

. '
treatment will always prevail“

31 .

Section 21 of Bill C-60 defined minority language
educi}ﬁona1 rights (Appendix "C"). The governing principles adopted -
by the Premiers ir Montreal (Appéndix "B") were also the governing
princib]es of séction 21.--The right t; minority.ianguage education
was-limited by "numbers" and by provincial control.or regulation.

. The provinces were,éséigned right; to determine ndhber§ and procédures
or "rggsonab]e requirements".

The government provided further c]afification of the
principles of seEtigp 21 in Canadian Charter of Rights aﬁd Freedoms

. T— P2
{ConstitlUtional Reform).32 This document highlights the following

points regarding section 21:

*33
30. 1d., 6{ 9

31. Id., p. 22

32. Canadian Charteflof'Rights and FreedomE,.(Constitutiohal
Reform), The HonourabTe Otto E. Lang, Minister of Justice,
Government of Canada, August, 1978 —~

33. Id., pp. 13-14 .
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1. provision of choice by ﬁarents who speak the
minority language;

2. need for provincial subscription to the Charter
before section 21 is effective;.

3. sufficient_numbers must be present;

4. designed to protect minorities not majﬁrities;

5. citizenship requirement;34

6. provincial regu]aFionlmust be reasonable;

7. ultimate recourse tc.the courts; and

8. mandatory instructio% in majority 1angﬁage if
province so requires.

Prime Minister Trudeau enunciated the purpose and

intent of 'section 21 in this way;

"As far as education {5 concenned, we do not differentiate.
The approach of this Constitution is to protect official
fanguage minorities” in the area of education wherever

they exist, the EnglLish-speaking minonity in Quebec and
Zhe French-speaking minondty in eveny othexr province.

We think this is the propen solfution.

I know that some provinces will say that we should not

be discussing education because it is purely provincial,

but the way in which this constitution {8 couched wilf

permit the provinces to see that indeed we are not attempting
here to fLegisfate in that area. We ane suggesting the

way 4in which we think the finguistic problem at the phovincial
Level will be solved, but 1 merely want to nemind those

who make that point that we have in our present constitution,
and have since 1867, provision fon the federal government

Lo intenvene in areas of Legisfation and to protect minonities
in the educational system. Thenefore, the concept is

nol new.

h
34. Quebec was cited aj)the major reason for this restriction
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1L 4 thue that when the Fathers of Confederation approached -
Zhis problem 111 yeans ago they defined minonities then
in neligious terms because there was a centain equation
between neligious and Linguisiic problems .in the province
0f Quebec and, indeed, at that time in the province 0f
Manitoba, but the concept of the federal government's
protecting minonities in the anea of education i4 not :
a naw one. 1t 48 111 yearns ofd, and all T want to say
L6 that we are not proposing the continuance of this protection
by the federal government; we ane suggesting that all
govennhents {n a sense give up some of thein jurnisdiction,
not Lo othen fLevels of government but fo the citizen in
a declaration of nights, including that of Linguisiic

°© ugha_nzas : - .

Bill C-60 also provided for consti%utional entrenchment
of qther basic rights and freedomé. At the Premiers' Conference in
Regina in August, 1978, Bill C-60 was reviewed and discussed. Some
of the Premiers were of the view that the Bill went further than previously
agreed. Some of the provinces suppofied the principle of constitutional
entrenchment of basic rights while others were of the view that individual
rights are better protected by basic constitutional traditions and

the ordinary legislative process. The same arguments were advanced

by both groups as had been advancqg since 1960 regarding the Canadian

Bill of Rights.

| A further Federal-Provincial Conference on the Constitution
was held on October 30-31, and November 1, 1978. At that Conference,
varied views were presented and no agreement was reached either regarding

entrenchment of rights and freedoms generally, or entrenchment of

35. House of Commons Debates, June 27, 1978, at 6785-6786

1
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minority language educational rights,-Specifically.36 Neither did

a Special Joint Committee of the Senate and House of Commonsj7 constituted
to review and report on Bill C-60 make specific recommendations regarding
minority language educationai ﬁights.38

A Iaék Force on Canadian Um'ty39 was constituted .

by the Governor-General-in-Council to obtain and to publicize the

views of Canadians regarding the state of their country. Onder the

J?int Chairmanship of Jean-Luc Pepin ;nd Johh Robarts, the Task Force,

in January, 1979, made specific recommendations intluding a recommendation
regarding linguistic rights 1n,educq{ion (Appendix “D"). The entitlement
recognized by the Premiers in Montréal in 1978 (Appendix "B") was
recommended for inclusion in provincial law. The same concepts of
provincial control of education and the need for minority language

eduéationa] rights were thus reemphasized by the Canadian Unity Task

Force Report.

36. for the various positions of provinces, see: Proposals
on the Constitution (1971-1978), Collation by the Canadian
Inter-Governmental Conference Secretariat, pp. 76-81 and
pp. 105-108 -

37. Approved by a resolution of the House of:Commons on dJdune
27 and by a resolution of the Senate on June 29, 1978.
The Senate also appointed its own Committee to review and
report regarding the Constitution of Canada. Its Committee
was appointed on July 25 and was reconstituted on October
11. Although it heard witnesses and held 36 sittings over
2, months, it was not able to reach final conclusions with
respect to language and schooling rights.

38. Special Joint Committee of the Senate and House of Commons
on the Constitution - Final Report, (Ottawa Information
Canada, 1978}

39. Appointed under Part I of the Thquindes Act by 0.1.C., of
July 5, 1977, (P.C. 1977-2361 and P.C. 1977-2363) and February,
1978 (P.C. 1978-573)

-
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.

In February, 1979, Quebec, British Columbia, Alberta,
Manitoba, and Nova Scotia rejected a federal proposaf that all chi]dren.‘
of the two official 1enguage groups be guarénteed freedom of choice’
of'ianguage'o% education throughoet Canada wherever numbers warranted.,,

For the period of the Clarﬂ'government41 there were .
no'significant constitutiona]~develepments. A constitutional research
greup wifhin the federal conservative party, headed by Arthur Tremblay,
was formed but had hardly begun its work by the time the Clark governmenel
was defeated.

Following the successful Quebec referendum42 and Trudeau's

reelection43 another first Ministers' Conference on the tonstitution
was convened.,, Many monthéﬁgf'negotiations before end.after the
Conference between the federal and provincial governments resﬁﬁted

in a failure to reach a consensus.45

*

40. Federal-Provincial Conference on the Constitution February,
1979,

41. June, 1979 - February, 1980

42. May 20, 1980

43. February, 1980

44. June 9, 1980

45. McWHINNEY, Eanrd Canada and the Constitution 1979-1982
University of Toronto Press, Toronto, 1972 pp. 42-45. The

1980 conference was preceded by a "best efforts” draft to
revise Bill C-60 by the Attorneys' General. *

’
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(F) *  CHARTER OF RIGHTS AND FREEDOMS

A Federal-Provincial Conference of First Ministers
on the Constitution held in Ottawa on September 8:13, 1980, failed
to achieve ag;eement on patriation of the Constitution and also on
-entrenchment of minority language educational rights. On October
2, 1980, Prime Minister Tfydeau announced the intention of the Liberal
Government to proceed unilaterally, if necessary, to achijeve patriation
of the Constitution of Canada.46 Prime Minister Trudeau refgrred
to the minority language educational rights provision of the Proposed
Resolution (Appendix "E") as provﬁding rights for parents to have
their children educated in their own official language "where numbers
Qarrant“. He also referred to the agreement of the Premiers to this
provision. Prime Minister Trudeau's reference to the "agreement of
the pfovincgs“ to"the provision was very misleading as the Premiers'
agreemént in 1978 included provincial control and‘determination with
respect to-the language rights and did not include entrenchment of

the right in the Constitution. The Proposed Resolution was void of

any referente to provincial control over the language rights in educatfon.”

~-46. .The Government introduced Proposed Resolutions for a Joint
Address to Her Majesty, the Queen Respecting the Constitution
of Canada, October 2, 1980.
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LY

The provision, sectipn 23, .established two classes
> . ;
of persons who would acquire minority language education rights:
1. citizens whose first language learned and

still understood is that of the minority;

and
2. citizens who move from one p}ovince to another
\
where one of their children has started his .r

v or her studies in the minority language.
The Minister of Justice, Jean Chretien, mide a.special

plea for agreement to the mihority language educational rights provision:

"Mr. Speaken, this govewnment holds the view that such
1ights must be protected in the constitution because they
are fundamental 2o what Canada s about. When mino%ity
fanguage education tights are taken away, the wight to~

take up a job in any part of Canada {8 seriously impacited. ¢
English-speaking Canadians, 4§ they move to Quebee, want

to have the adight to send their children to school in

their own Language. Indeed Mr. [%vesque and Quebec goveanment
members pat themselves on the back for doing 40, therefone

I do not see why that could not be enshained and confirmed
n the constitution.

L L

Simitarly, French-speaking Canadians do not want to mdue

to other parts of Canada unfess they can send thein chifduen
Lo school in their own Language. The onfy way te achieve
this is to guanantee duch rights in the constitution.

In effect, without a guarantee of minonity fanguage education
nights, there can be no §ull mobility nights.

Membens on alf sides of this Housc reprepenting Canadians
everyhene made a commitment 2o the pepfe of Quebec during
the-neferendum campaign that a new constitution would

- guarantee the fundamental nights of Fnane&;%gsahing Canad{ans
outssde of Quebec and English-speaking Canadians in Quebec.
The guarantee of minonity Language education nights eveaywhene
4n Canada meets this commitment. 1t also manks oun maturn{ Ly
ad a pation because it must nevern be forgotten that a
civelization 8 fudged by how it theats (ts minoaitics.

Forn the finst time 4in Canadian hiatongf the education
nights of official Language minorities allf across the
country will be guaranteed. 1 would appeal particulanly
to the Federation of Francophones outside Quebec to put
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pressune on P&em{en'LECQAque to drop his ‘oppesition to

. @ measure which goes furthen than anything in our histony

2o protect the nights of French Language minonities everywhene
. 4n Canada. :

12 wad because of the opposition of the government 04

Quebec to the Victoria Charter of J971 that we fost the .
opportunity to achieve institutional bilfingualism in many \ .
provinces. Today 1 would strongly unge the people of”

Quebec to put enonmous pressune on the government of Quebec ’
not Lo oppose this chance of a Lifetime to assurne education
nights for French Canadians everwhere in Canada. 4

And T would unge just as strongly suppont fon the charten -
of n4ghts by those who oppose the provisions. of Bill 10}
which nestrnicts the nights of English-speaking Canadians
who move to Quebec to send their chifdien to a English

Schooﬂ."47 - ;

By Orders adopted by the House of Commons on October

23, 1980 and by the Senate on November 3, 1980, a Spefia] Joint Committee

of Senate and the House of Commons on the Constitution of Canada was

established to consider aid report upon the Proposed Resolution.

1. Section 2§/€i;2nority Language Education Rights

The) Special Joint Committee .received briefs from

48

many organizations ~ including provincial minority language groups
N -

w -
.-

47. House of Commons Debates, October 6, 1980, at pp. 3286-3287

48. The Special Joint Committee commenced intense sittings on
November 6, 1980. It received one thousand, two hundred
and eight submissions and heard one hundred and four witnesses,,
including five expert witnesses '
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who were opposed tq’the limitations of section 23.49 The general ’
submission of those groups was to eliminate the Timitation "where

numbers warrant”.  Several racial groups opposed the application of
section-23 tﬁ "citizens of Canada" as immigrants would not be affor&ed

any rights thereunder. The QOfficial Languages Commissioner, Max Yalden,
alsg opposed thé "citizenship requirement" and the reference to “sufficient
ndm:;}s“ particularly because of its linkage to pgb]ic 'funding.50

Cne association51 urged the Special Joint Committee

to use a singularized approach for various regional and provincial

situations. None of the provinces made submissions to the Special

Joint Committee regarding section 23.

49. Minutes of Proceedings and Evidence of the Special Joint
Committee of the Senate and of the House of Commons on the
Constitution of Canada {lst Session of the 32nd Parliament)
The organizations included the Positive Action Committee
(7:55-7); Canadian Jewigh Congress (7:96-8); Association-
Canadienne-frangaise de 1'Ontario (ACFO) (8:46-8:53); Canadian
Association for the Mentally Retarded (10:9-10); Socift®
franco-manitobaine (10:26-45); Protestant School Board of
Greater Montreal (11:7-26); Association culturelle franco-
canadienne de la Saskatchewan (12:7-26); F€deration des
Francophones Hors Qufbec Inc. {13:26-56); Canadian Bar
Association (15:10)

50. Notes from a statement by Max Yalden, Commissioner of Official
‘Languages to the Special Joint Committee on the Constitution
of Canada,-0Ottawa, November 17, 1980

51. SPECIAL JOINT COMMITTEE - Op. cit., f. 49, 10:31 (Soci6té
franco-manitobaine) .

~
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The Minister of justice placed before the Séecial

Joint Committee, a further amendment to section 23 in January, 1981.

(Appendix “F").52 The propesed amendment :

1. added an additional class of persdns who would ‘%
be-entitlgd'fo fhe section 23 rights, namely, ‘
children ?f parents who received their primary
school instruction ihtahada.' in the minority
Ténguage of the province ip_which they now
reside; ;? . |

2. removed the limitation whereby the right to
have all children instructed in the ianguage
of school ¥nstruction of the first child only’

applies where the parents move from one province

to another.
3. removed all references, to "educational facilities";
- and
4. provided no reference to amp]ify what ."receiving

dnstruction" would or could include.

| .

52.

Consolidation of Proposed Resolution and Possible Amendments
as placed before the Special Joint Committee by the Minister
of ‘Justice (January, 19817, together with explanatory notes

o

\
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Due‘to confusion over the deletion of the reference to "educational

facilities", a further subsection was added at the instiéation of

the Minister of Justice to again insert &he reference to "educational
facilities". | | |

On January 29, the Special Joint Committee, in its

clause by clause debate on the Proposed Re501ution, agreed to the
proposed amendment as provided by Mr. Chretien.-

The Minister of Justice referred to section 23 when
he moved the Proposed Resolution on February 17, 1981, as amended

<t .
by the Special Joint Committee53 as follows:

"I"also indicated a while ago that we would provide dranco-
phones qutside Quebec with the consiitutional wLght to

set up French schoofs in all Caradian provances, and that

the price to pay fo1 this night which has not been recognized
por the past 114 years in Canada weuld be to grant anglophones
&n Quebec the same education rights as those being granted

Lo francophones outside Qucbec."54

The Proposed Resolution was passed By the House of Commons on April

23, 1981°and by the Senate on April 24, 1981.
The unilateral patriation of the Canadian Constitution
was challenged in court. The Supreme Court rendered its decision

on September 28, 198155 when it ruled that while Parliament was within

J . -
53. SPECIAL JQINT COMMITTEE - Op. cit., f. 49, no. 57

54. House of Commons Debates, February 17, 1981, p. 7375
55. (1981) 125 D.L'R. (3d) 1 (S.C.C.)
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‘its legal rights to proceed alone, the federal action was not in accordance _

—

56
Following the Supreme Court of Canada ruling, further

with a convention requiring substantial measure of provincial consent.

meetings were held with the provincial Premiers. On November 5, 1981

~

at a Federal-Provincial Conference of First Ministers on the Constitution,

- the agreement of nine provinces was reached. This agreement included
~

s

agreement to section 23 of the Charter of Rights and Freedoms (Appenaix/”

"G"). Quebec was the lone dissenting province. As a result of Québec'sf

dissent, section 59 was added to the Constitution Act. The effect -

of section 59 is to exclude the application .of section 23(1)(a) in

- " —

Quebec until Quebec agrees. ‘ T e L

2. Section 29 - Denominational, Sepai?te and Dissentient School

Rights

The Special Joint Committee received representations

57-¢
requesting the retention of religious school rights. The proposed N

individual rights of the Chartér were viewed as contradicting -in part,

-

the former section 93 religious-school rights. Sections 2 and 15 . -~

56. Supra, f. 55 {see judgments of Martland, Ritchie, Beetz,
Choginard and Lamer J.J.)

57. 'Canadian/fatholic School Trustees' Association; Ontariog
Separate School Trustees' Association; “Ontario Confederation
of Catholic Bishops; Denominational Educational Committees
of Newfoundland .
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\

of the Charter were cited as possible contradictory provisions. To
resolve this contradiction, the Canadian Catholic School Trustees'
Association forsexample, recoﬁménded that the following provision
be added to the Charter:

"... the guatantee in this Charter of centain rnights and
freedoms shatf not be construed as preventing or Limiting:
4

(a)  any ndights or privileges, by any provision of the
constitution of Canada, granted or secured with nespect
Zo separate, dissentieni-on other denominational schools;

(b} the establishment oh extension by authority of public
statute or othewvise of any separate, dissentient on othen

- denominational school on system of schools, o o dny
scheme of funding from public revenues or oth vise fon
the suppont of such schoof on system as L& dedged §bpnopniaxe;
on
fc)  the operation of aly separate, dissentient o ot\'im
dcnominatigﬂgﬁ school on system of schools {u accordarce
with {£8 denominationaf hequirements including, but not
Luncted to, the night to foflow a selective-policy with
hespect Lo envolment on the basis of sex o religion and
to employ pernsons subscaibing to the Lenets of a particular ,

, n
. rneligion. 58 .

To meet the concerns, the Minister of Justice recommended

the addition of the following section:

"?5. The guarantee in this Chanter of centain nights
and freedoms shall not be construed as denying the existence

0 t

fa} ...

{b) aky other nights on freedoms that may exist in Canada”
~ \ nk -

58. SPECIAL JOINT COMMITTEE - Op. cit., f. 49, 19:8 = *®
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Another amendment was proposed during the Special Joint Committee

clause by clause debate to protect the Newfoundland denominational
school system59 but was defeated in favour of the general wording

for section 29 as it now appears in the Charter.60

3. Section 27 - Multiculturalism

< ) The Special J6?;E Commitee received briefs from

many minority groups in Canada tha requested recognition in the Charter
of the federal government's déclared support for multiculturalism

in Canada.61

The Minister of Justice, in his proposed amendments
in January, 1981, recommended the inclusion of section 27 in the Charter.

On January 31, 1981, the Special Joint Committee agreed to the Minister's

proposal.62 The stated intent for section 27 was for interpretative

59. 1Id., 48:126 g
60. Id., 48:126-127

61. The federal government adopted a policy of multiculturalism
in 1971 in response to thp Recommendations in Book IV of
th Royal Commission on Bifingualism and Biculturalism (Tabled
in House of Commons on October 8, 1971)

62. SPECIAL JOINT COMMITTEE - Op. cit., f. 49, 50:20




assistance, not to guarantee any multicultural rights.

-

. Page 29 k

63
Mr. Chretian provided further ‘elaboration in the

House of Commons:

"Sixth, the charter makes specific heference to the multicultural

natune of oun soclely. At the time of confederation oun :

forefatherns estabfished a new country based on two great

cultures, the English and the-French. Quvexn the £ast 114 -

years, Canada has been enrichéd by the contribution of

{mmighants grom the 60%£ﬁgggnené of the globe. And because

Canada prides itself onbt being a mefting poit, we are

establishing today that the charter "shaif be interpreted

4 a mannen consdistent with the preservation and enhancemant e
multicultural henitage. ¢of Canadians”. A4 far as

the gowernment (& conceaned, the mufticubtural (Ltage

of Canadians is such an essential fabric of oun conhood

that Lt must be neflected in oun Conaxizution."64

63.

64.

L})

SPECIAL JOINT COMMITTEE Op. cit. f: 49 50:16 - Roger Tassg,

Deputy Minister of Justice, in response to questioning on

the purpose of the clause stated: R '

"So the rufe we are talhing about here would rathen be a .
quedtion of intenpretation of the chanter itseff and, fundamentally,
t L8 a suggestion the charten.is making Lo the counts;

when a question is naised about the anterpretation of the

charten, they will have to try to interpnet the charten .

An a manner consistent with the objective we have in that

clauwse. " o «

r

House of Commons Debates, February 17, 1981, p. 7375
. {

P

s
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CHAPTER III MINORITY LANGUAGE EDUCATIONAL RIGHTS

(*) ANALYSIS OF SECTION 23

*

1. Aids to Interpretation

o Before analyzing the component parts of section
23, it is necessary to review and outline the-interpvetative framework
within which the analysis.is to take place.
The figst and most impd}tant aspect is that the
Charter is a constitutional igcuwent.ss It.is the Supreme’Laqﬁof

Canada and not merely an ordinafy statute. Lord Sankej"s ﬁa?dsfﬁfe :

<

relevant:

The British Nonth America Act planted in Canada a Living

thee capable of growth and expansion within its natural

Limits. The object of the Act was to grant a Constitution
e Lo Canada. . ...

hein Lordships do not concedve it to be the duty of this

oard -- Lt &s certainly not thein desine -- to cut down

he provisions of the Act by a narrow and technical construction,
ut tather to give £t a'farge and Liberaf interpretation

. 40 that the Dominion to a great extent, but within centain

pixed £imits, may be mistress in her own home, as the
Provinces to a great extent, but within certain fixed
Limits, are mistresses in the&nA."GB

65. The Charter of Rights and Freedoms is Part I of the Constitution
Act, 1987 as enacted by the Canada Aet, 1982 (U.K.) c-11 "
proclaimed in force April 17, 1982. ‘

66. Edwards v. Attorney-General of Canada, [1930] A.C. 124 (P.C.)
at p. 136. The issue was the meaning of "persons" in the
British Nornth Amerdica Act as it related to appointment to
the Senate. -
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Lord Sankey's words were adopted in Minister of

Home Affairs and another v. Fisher and another57 where the word "child"
was given a very broad or generous meaning. Lord Wilberforce, delivering
the judgment of the Privy Council, considered what rules of interpretation

were to apply in the interpretation of a constitution. One approach

was described in this way:

""The second would be mone nadical: 4t would be to theat

a consdiitutional indtrument duch as this as sud genends,
calling forn principles of interpretation of its own, suitable
Lo 484 character as already described, without necessany
acceptance of all the presumptions that are relfevant to
Legislation of private £aw."68 .

-
This "radical" approach was accepted. Lord Wilberforce provided an

explanation for so accepting this approach:

This 8 in no way to say that there are no nules of Law
whech shoufd apply to the inteapretation of a constitution.
A consiitution 48 a fLegad instrument giving nise, amongst
other-things, Lo individual nights capable of enforcement

i a count of Law. Respect must be paid to the fanguage
which has been used and %o the traditions and usages which
have given meaning to that fLanguage. 14£ i4 quite consistent
with this, and with the necognition that nules of intenpretation
may apply, Lo take as a point of departurne fon the process
0f interpretation a necognition of the character and ornigin
of the {nstrument, and to be guided by the principfe of
giving full recognition and effect to those fundamental

nights and greedoms with a statement of which the Constitution
commencu.ﬁg -

67. {1979] 3 ALL E.R. 21
68. Supra, f. 67 p. 26
69. Supra, f. 67, p. 26
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Lord Wilberforce does not reject the application of
ordinary principles of statutory interpretation. Instead, he broadens
the scope of judicial interpretation of a constitution by accepting
the premise that a constitution calls for principles of interpretation
of its oﬁn, which may or may not include the ordinary principles of
statutory interpretation.

Chief Justice Desch®nes of the Quebec Superior Court
stated that "the whole thrust of constitutional law is aimed at ensuring

/

a liberal interpretation and a’generous and uniform application across

the country".70 Chief Justice -Desch@nes was considering the interpretation
of section 23 of the Charter71 when he made‘these remarks.

The "living tree" reference suggests a‘flexible and
liberal approach to an interpretation of the Charter so that individual

facts of each case may be considered and applied so as to further

the growth of the tree.
) The Constitution provides that both the English and
French versions are "equally autSoritative”.yz This provision is

L)
similar to a provision contained/in the Official fangquages Act.

73,
Any analysis of a provision in the Charter should include a reference’

to both the French and the English texts.

70. Quebec Protestant School Boards v. Attorney General of Quebec
(No. 2) 140 D.L.R. (3d) 33 at p. 54

71. For a further example of an interpretation of a Charter
provision, see: Southam Inc. v. Director of Investigation
and Research of the Combines Investigation Branch et al,
119827 4 W.W.R. 673 {ATta. Q.B.) Cavanagh J. at p. 682

72. Section 57

73. R.S.C. 1970, c. 0-2, 5. 8



Page. 33

The Charter is not an"Act of the Parliament of Canada

nor of the provinces in Canada, therefore, the Canadian Interpretation

Ag£74 and the various provincial counterparts do not apply. A reading

of the Interpretation Acts may provide useful guidante and assistance
n interpreting the Charter.75 ‘

The most difficult questidn to be considered when
interpreting and apﬁ]yinq a2 provision of the Charter is the use of
extrinsic evidence. The general rule has heen that extrinsic evidence
is not admissible in court to aid in the interpretaticn pf a sratute.76

The decision of the Supreme Court of Canada in the

Anti-Inflation Refer‘ence.,,7 marked the real beginning of Canadian judicial

decisions which reduce the inflexibility of the past general'rule
of no admissibility. Chief Justice Laskin, in considering the validity

of the Anti-Tnflation Act, permitted extrinsic evidence. In doing

74, R.S.C. 1970, c. 1-23 =

- 75. Southam Inc.,, Supra, f. 71, pp. 681-682 ﬁustice Cavanagh
indicated that "although the Canadian Inte@pnefat&on Act
does not apply. it is useful to note it'".

76. KILGOUR, D.R. - The Rule Agajnst the Use of lLegislative
History: "Canon of Constrdction or Counsel of Caution"?
(1952) 30 Can. Bar Review 769; and see also CORRY - The
Use of Legislative History in the Interpretation of Statutes

(1954) 32 Can. Bar Review 624

77. IN THE MATTER QF Section 55 of the Supreme Court Act AND
IN THE MATTER OF a Reference by the Governor in Council
Concerning the Validity of the Anti-Inffation Act, as set
out in Order in Council P.C. 1976-581 datedathe 11th day
of March 1976 {1976) 68 D.L.R. (3d) 452
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so, he stated that the extrinsic évidence would be considered ,as
bearing on the vafidity o} challenged 1eq151ation",78 thatlis, in

the determ;hation of the “valid constitutional base".79 He emphasized
that thefe was no issue in that case as to the meaning of the terms

of tpe legislation nor as to the object of the.1egislation,80 but

he did refer to the rules of Heydon's Casgal for adaptation to constitutional

purposes.
The extrinsic evidence that was considered to be admissible
included evidence of the prevailing level of inflation and the White

Paper tabled in the House by the Minister of Finance. Justice Beetz,
?

in dissent, saw no reason why Hansard should not also be used for '

determining constitutional pivot, that is the constitutional characterizatfion,

and not to construe and apply the provisions of the Act.82 i

78. 1d.. p. 467
79. 1d.. p. 470
80. Ibid.

81! 76 E.R. 637. The "mischief" rule as laid down in Heydon's
Case states that, in the interpretation of statutes, one
is to consider the common law before the making of the legislation,
the mischief or defect for which the common law did not
provide, the remedy intended to cure the defect and the
true reason for the remedy.

82. Supra, f. 77, p. 534
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The Supreme Court of Canada has on two recept, occasions
further considered the admissibility of extrinsic evidence in constitutiona)l

matters. In Re British North America Act and the Federal Senate33

the court considered the constitutiqnq] authority of.the federal qovernment
to abolish or make changes in the Senate. It éonsidered histarical

background which lead to the creation of the Senate and then- interpreted

sections 91 and 92 of the Baitish Noath America Act in light of, and
in 1ine‘with, the intention of the provisions as shown by the historical

bacquound.84 The historical bacquound‘inc]uded parliamentary debates.

In Reference re: Residential Tenancies Actos Justice
. . . v

Dickson stated:

"A consdtitutlonal teference {4 not a barten exercise in
Statufosy «nterpretatdion. What (& invofved <& an attempt

Lo detenmine and give gdfect to the broad objectives and
purpose of the Constitution, viewed as a "iving thee',

Ot the expressdive words of Lord Sankey in Re 8. 24 of

the B.N.A. Act, 19301 D.L.R. 98, 1930 3 wéw.R. 479, Matendial
refevant o the {ssucs before the Court, and not Anherently
unneliable on offending against pubfic policy should be
admss<ble subject to the provise that Such extriinsic
matencals are not avadlabfe fon the putpese of alding

o1 Statutony constiuction: -+-"gg ,

83. 30 N.R. 271 (December 21, 1979)

84. 1d., p. 287

85. (1981) 123 D.L.R. {3d) 554 This decision has been followed
in other constitutional characterization cases: see: Re
Clearwater Well Drilling Ltd. (1981) 124 D.L.R./(3d) 447
(where Hansard was also used) and Reference re: Upper Churchill
Water Rights Reversion Act (1982) 134 D.L.R. (3d) 288 (where
numerous documents related to the political history such
as speeches of government officjals in and out of the Legislature
were admitted but subject to court consideration as to their
weight)

86. Resfdential Tenancies Act, Id. p. 562-563
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He admitted Law Reform Commission Reports and a Green Paperlpq§]ished
by the provincial government. Justice Dickson iﬁdicafed that Royal

Commission reports and reports of‘par]iamentary committees are admissible ,-
“to show the factual context and purpose of the ]gﬁisfation“87 but

that generally Hansard is inadmissible.gq

Both Justice Dickson and Chief Justice Laskin remarked

that the weight to be given to such extrinsic evidence would be determined

by the coutt. They may be given very little weight depending on the

ircumstances.
C S 89

The admission of extrinsic evidence has also arisen

in non-constitutional cases. .In Laidlaw v. Metropolitan Toronto;go
a Law Reform Commission report was considered. The issue before the

court was the interpretation-of a provision of the Ontario Expropriation

Acl. Justice Spence considered the report in order "to determine
the problem faced by the législqtors which they must have sought to
meet in the new statute".91 He indicated that the report could not
be considered "by seeking to interpret the statute in actordance with

the recommendations made®.,, The reference and use is in line with

‘Heydoh's Case and the mischief rule. As the intention of the legislation

2

87. Residential Tenancies Act, Supra, f. 85, p. 561

88. Ibid.

89.° 1d., p. 562; Anti-Inflation, Supra, f. 77, p. 461
90. [1978] 2 5.C.R. 736
91. Id., p. 743

92. Laidlaw, Supra, f. 90, p. 743
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was found-to bé the replacement of a vague concept, Justice Spence

-

concluded that a narrow interpretation would fail to carry out the
ogwious purpose of the legislation. He thus gave the provision a
- wide interpretation to carry out the intention.

The Laidlaw case was followed 1n-Re Urrnan93 where

the Ontario Supreme Court relied on a Law Commission Report in interpreting
"'\

a statutory provision. The court also indicated that the weight to

be placed-on the report depends on how closely the 1eqislatiqn follows

the report.94 Similarly. in Babineau v. Babineau95 the court stated

that political statements or reports may be admissible in any kind
of case, not just a constitutibna] case.96 The yse of the extrinsic
materials by other courts was reviewed in detaifﬂzitﬂlthe conclusion
of the court -being that extrinsic evidence ought to bg admitted but
that such materials would only be relevant in assfstinq the court

in its determination if the materials would cdnc]usive]y settle thg

matter.97‘.,, _ .

93. (1981) 128 D.L.R. (3d) 33
94. 1d., p. 37

95. (1981) 122 D.L.R. (3d) 508 (Ont. H.C.); affd (1982) 37 O.R.
(2d) 527 (Ont. C.A.)

96. 1d., p. 512
97. Id., p.-513 , g

r

<
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Thé law in this area is not“settled. The 1nterpretat1on
of the Charter will create 2 new category for consideration by the
judiciary. In the past, the decisions have- dealt with consideration
of constitutional characterization or gonstitutiona]-pi&bt and with
interpretation of statutory provisions. The Charter cases will involve .

both a consideration of a constitutional nature, a]though not characterization
or pivot, and an interpretation of the ‘wording of a provision. The
foregoing:decisioné support a relatively free use of extrinsic materials
‘when cbnsidefﬁng Charter provisions. Lord Sankey's "1i¥Tng tree"
reference for the }nterpretagjon of a constitution is support for
the need'to con;iden any relevant materi‘ﬂs provided these materials
are only used to deteéﬁine background and purpose in order to resolve
ambiquities,

In the past, H;nsard or parliamentary proteedings
have been placed in a different category from Royal or L?w Commission
Reports and government\White (or Green) Papefs althaugh récent decisions
have.b1urredrthis différe t category status. Hansard should be resorted
to only if 1t will conc]us1ve]y settle the matter, or a]ternat1ve1y

‘/Pansard shoald be given less we1qht by a court than the other materials

as any major re]iance on Hansard cou]d\be considered to be unreliable.

It is clear that extrinsic materials may not be dsed.
to interpret otherwise clear and unambiguous terms of a statute, Extrinsic
materials are reTevant in determining the mischief aimed at by the
legislation, the purpose or inteht of the tegislation, and the general

- context of the provision. A.court is to take into account
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the context of the legislation when arriving at an interpretation

98 ‘
The final matter to consider in the .interpretation

of an ambiguous provision.

of the Charter is how to resolve conflicting interests or rights.

At times, the Ijbera] or generous interpretation of a Charter provision

may result in adverse consequences to other parties. The American.

jurisprudence provides a useful test for resolving this matter.
Students in the United States have constitutional

rights with respect to freedom of expression. In Tinker v. Des Moines

School District,gg the Supreme Court of the United States ruled that

students do not shed their constitutional rights to freedom of expression

at the schoolhouse gate. The test that has evolved from Tinker 1is

a "balancing of interests" test. *

Although students have ‘a constitutional right to freedom~
of expression,-the American courts also recognize that school authorities
. . i
have a right to establish reasonable rules for school operation for

the benefit of all students who go:to school. These two compétinq

interests are balanced in each freedom of expression case.100

98. The European Cour€‘of Human Rights considers extrinsic materials
in order to determine the intention of the parties to the
European’ Convention. In :;F8e1qium lanquage case (1968)

11 Yearbook of the Europeag Convention on Human Rights 832,
the court considered the “preparatory work" in order to-
ascertain the object of Article 2.

- 99. 393 U.S. 503 (1969) (students wore black armbands to class
to protest the government's policy in Vietnam}

100. See: . Schwarwz v. Schuker (N.Y.) 298 F. Supp. 238 (1969);
shanley v. Northeast Independent School District (Federal
Court of Appeals, 5th Cir., 1972, 462 F. {2d) 960); Blackwell
v. Issaquena County Board of Education 363 F. (2d) 749 {Miss.
1966) . ’ .
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This "balancing of interests” test h;s been used in

. hon-educational litigation. For example, competihg state interests

have been balanced against freedom of Speech.101 Ai ifmes, this has

resulted in greater protection for free speech as the court will consider

the context in which the freedom is sought to be protected rather

than determining at the outset that there is no constitutional protection.
| Nhere'th?re are conflicting interests, the “balaﬁéing

of interests" test should be used to resolve the issue.

2. Application

Minority lanquage educational rights exist for citi{gns
- of Canada. Citfzenship is a prerequisite for the rights provided
.1n sectibn 23. (

‘ The citizenship restriction was oppos?d by most groups

that made representation to the Special Joint Committee in 1980.

It was retained in section 23 as a concession to’Duebec.102 p

101. Konigsbergv. State Bar of California, 366 U.S. 36 {1961),
at p. 51 (Harlan, J.}. For a discussion of this test
in relation to freedom of speech see BECKTON, Clare Freedom
of Expression ch. 5 pp. 82-84 in TARNOPOLSKY., Walter dJ.
and Gerald-A. Beaudoin Canadian Charter of Rights and
Freedoms {(Commentary) Carswell Company, Toronto, 1982

102. See f. 34; for a list of the groups see f. 49,
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Fo) Canadian citizens, section 23 provides a right,
not an obligation, to choose minority Tanguage instruction for their :
children. This right is possessed only by a'1imited number of citizens. T
Although citizenship is a prerequisite, it is not the sole determinant.
Section 23 provides three categories g‘ citizens who posﬁess the right:
1. citizens whose first language learned and still
understoéd is that of the miporijy of their
Eesident proviﬁce;
2. citizens who have received their primary schook
instruction in the minority lanquage; and
3. citizens who have a child who has recei_\éd minority
language education.
The fir;t category enables parents to claim minority
1aﬁguage rights {f three criteria are present. First, the language
must be that of.the linguistic minority population of the province
in which they reside. In Quebec, Enq]jsh is the lanquage of the minority
and in the other provihces. French is the language of the minority.
Within each province there Jay e*ist areas in which the majority lanquage
of the province is the minority lanquage of that area or reqgion. For
exampie, English is the minority language in northern New Brunswick
whereas English is the majority 1anqque*of the province of New B;unswick.
" The English minority of nothern New Brunswick are given no lénguage
rights under this first category. The provision is clear and unambigquous

.
in that it refers to the “linquistic minority population of the province".
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The sec&nd criterion for the first tateqory'is that_
“first language learned" by the parents must be the lanquage of the
minority population of the province. The third criterion provides
that the language first learned must sti)l be understood by the‘parents.

- The difficulty presented by this first category is
the proof required for determining “first language learned and still
understood”. As parents will be claiming the benefit of this provision,
the onus or burden of proof will rest with the parents. g1

A simb]e Declaration or Affidavit from parents will

1iké1y\suffice to prove "first language learned”. The burden would

then shiff t{Lthe abpropriate school authority to dispute the Declaration.

.
- In only rare instances will there be evidence to refute a parental

Declaration.as to first language learned.
The saﬁé result or procedure may not apply with respect

to "language still understood". This criterion or requirement may

'be measured through competency or proficiency tests whereby an objective

assessment of language competency may be made by school officials.

This raises the possibility of lanquage tests.
&

’

103. Re Jamieson and A.G. for Quebeéc et al (1982), 70 C.C.C.
(2d) 430 [Quebec Superior Court)
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During the Special Joint Committee debate, Mr. Roger
Tassé, Deputy Minister of Justice, provided his views in answer to

the question, "Would there have to be a testing procedure, or would

: -

it differ from provincé to province, or will the courts make the decision?",

as follows:

"The parents will have to show that the Language they

' T Leatnt in Quebec, for exampfe, was the English Language,
and {n another province the French fanguage before they
, Hﬁf}}can qQualify fon the wight. o

They will also have to show that this is a Language that
they 8L undernstand.

Now:_I,WOdkd'tthk a school boarnd or a provincial school
authony could establish administrative phresumptions
which could facilitate the determination of people, and -
citizens would have that night.

In fact, it may weld be that i{n practice the test which -

s provided for in {b) might operationally be a test that Y
a province on board might wish to apply. 1In. othex words, :
they might be satisfied that a person who has neceived
his primarny school {nstruction in English on French would
be qualified fon the night, on a person who has Lived

in a certain part of Canada, either French on English,
weuld qualify subjeet to the contrany being prdven by

the person. o 3 . .
Because, eventually if a Dtizen i& unhappy with the decision
made by the school authonitics, that could be challenged.

But we would think that in effect those cases where thene

would be chalfenge, the citizen wowld not be satLsf fed

with the decifion made after he has presented, his case,

. would be few in numbe_fz."lo4 %/_SH ‘ _,/izy_

104. SPECIAL JOINT COMMITTEE - Op. cit., f. 49, 48:112

-
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. Language tests were used in Quebec in relation to

. BiN 22.105 Bill 22 defined the language of instruction in Quebeé .7
schoo]s_as French with English instruction to be prévided in certain
specified situations. Pupils who had “sufficient knowledge" of the
English language could receive English instruction. ‘

Bill 22 expressly ;rovided for language tests to determine
the knowledge or competency of the pupi].106 The tests were designed
to take into account levels of instruction, and age, and previous
education'of the pupils.: The Minister of Education was given final
-authority to determine the iangﬁage compéfency and the right to ah
_English ggucation.lo7 . . '
| The Charter neither provides for language tests nor
gives-to any authority the right to make final determinations. Any-
language tests 1mp]emeH{;d*by'h Eéhooi authority would not be conclusive
évidence of competency or of fulfillment of the requirement of the

first category. The results of Tanguage tests could be considered

by a2 court but need not be.accepted as cgnc]usive proof. The standard

of competency set,;as well aé the reliébi]ity of the tests, you1d

be subject to judicial scrutiny. " In order to provide a liberal and

generous:interpretation for section 23, minimal language comﬁétency

may be accepted as sufficient despite the results of a language test.

105. Bill 22, (An Act Respecting Official Lanquages) National
Assembly of Quebec, assented to July 31, 1974; This Bill
was repealed on August 26, 1977 when the Charter of the
French Language was assented to. For further elaboration
see CRapter 111 (B){(6).

(s

106. 1d., s. 43
107. 1Ibid. =
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As well as the inconclusiveness of language tests,

problems with such tests. When Bill 22 was repealed

and replaced by Bill 101168 which has no provision for language tests,

the Minister of

the difficulty. He stateq that determination of a child's native

language "poses serious problems™ and further that "there is no

109

objective and valid means of determining a child's native Tanquage".

He further stated that the language tests of Bill 22 were designed

State for Cyltural Affairs, Camille Laurin, explained

110

to show capacity to receive instruction and not to proﬁe native Tanguage.

to prove a child's native language would be through sworn Declarations.

-~

The government further coﬁcluded that this method "is open to deceit

The Lfvesque government concluded th#t the only way

and to false dec]arations“.112 For those reasons, "mother tongue¥

or language competency were not chosen as criteria for entitlement

to English education as determined by Bill 101.

~

108.
109.

110.
111.
112.

Bi]l'lﬁl, Charter of the French- Language, 1977 (National .

Assembly of Quebec assented to on August 26, 1977)

Quebec, White Paper, Livre Blanc: La politique quBbécoise
de Ta langue frangaise, (1977) p. 73, :

Ibid.

LIVRE. BLANC - Op. cit., f. 109, pp. 89%90

1d., p.-90 '

111
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The Quebec experience shows the diffiéu]ties presented
by the first category of section 23 of the Charter. Neither Dec]arafions
nor tests appear tq be satisfactory answe;s. Yet, there are no other )
objective a]ternatiﬁes. Any tests tHﬁt are implemented w111 be subject
to judicial scrutiny.

Both the first category and the second'catégor):are
prefaced by the phrase "citizens of Canada". The p]ura!itx of the
word "citizens" suggests thgt both parents must possess the criteria
stipu]ated?fﬁr the categories in order to qualify for the rights.
Tremb}a& supports this interpretation.

113
Support is also found by examining the other pravisions

of the Charter. "Citizen" is referred to in sections 3 and 6 in the
singular. Only in section 23 is the reference in the plural.

The better view is that only one parent need qualify
for the following reasons. First, a requirément for both parents
to qualify would qreatly reduce the. scope of section 23. 1In order

“to give section 23 a liberal and broad interpretation, the less strict

interpretation should be adopted.

.113. TREMBLAY, hﬁdr@ G. The Language Rights,.Chapter 14, p. _
466: TARNOPOLSKY, Walter and Gérald A. Beaudoin Canadian ,
Charter of Rights and Freedoms, {Commentary), Carswell '
Company, Toronto, 1982.
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Second, the singular references to "Eitizen" in sections
3 and 6 are appropriate for the context of those sections. Section

3 provides a right to vote and section § provides a right to be ﬁobile
in and out of Canada. Those rights are obviously rights to be enjoyed
by each individual citizen. The context of section 23 is different

in that it refers generally to family rights. There is no individuality

within the section 23 reference. x l

Third, the Canadian Intenpneta(&on Aciu4 prov1des v

that "words in the singular include words in the plural, and words
in the p]ura] include words in the singular".

Fourth, the Charter of the French Language (Bill 101),

provides that fhe-rjght to minority ipstruction occurs where ejther

¢ "

g "

"a father or mother" qua]ifies.115 The Quebec Charter and the Canadian

Charter, in relation to minority lanquage instruction rights, are

statutes "in parnd materia” and as such, should be read\fogether to‘

assist in interpretations of ambiguous terms’.ll6
Finally, the social structure of our current society

recognizeg the substantial numbers of single parent families. Cpur;s

“;

114.  Intenpretation Act ‘s Supra, f. 74, s. 11 (similar prov1510ns
are found in provincial Intenpretation Acts)

115. Bi]] 101 - supra,-f.'lOB, s. 73 {a) . y
116. Capital Grocers v. Registrar of Land Titles [1953] 1 D. L R /”-
318 .,
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o , :
are able to give judicial notice of this reah‘t_yl.u7 The singular

approach to the sectjon 23 reference to "citizens" would recognize
4

rights for sing]elparent families.

-The first category, that is "mo?ﬁér tongue” or first -
language learned and still understood”, does not apply in Quebec.
Section 23(1){a) is not applicable in Quebec at this time by virtue
of section 59 of the Charter. Quebec has placed a ﬂnther]imitatio:
by providing that secfion 23(1)(a) requires the approval of the Nationai
Assembly of duebec before it will apply to Quebec.l.18

The second category of citizens who have rights
under section 23 are citizens who have received\\{imaryeducation
or instruction in the minority ]anéu;;e: As with gbe first category, -
section éB(l)ka), the second cétegd%y, section 23(1)(b), also contains

&
restrictions or limitations.

" As with the first category, the reference is in
the plural. Citizens are to have received "their" primary instruction...

Thiy reference should be réad in the singular for the reasons outlined

for the first' category. - -

»

117. In Re Calgary Charter, [1933] 3 W.W.R. 385 (the court
took judicial notice of the unemployment situation)

118. Bill 62, an Act respecting the Constitution Act, 1982
(National Assembly of Quebec) (assented to June 23, 1982};
section 4 provides that no proclamation may be authorized
by the government without the prior consent of the National
Assembly of Quebec. '
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The cetegory requires residence in a provinee where

" the language in which they received their primary 1nstruct1on is that

of the 11ngu1st1c m1nor1ty Thus, in order to qualify, the language

of 1nstruct1on of the parent must have been French 1f the parent resides
.in Canada o;ts1de of Quebec and Eng11sh if the parent resides in Quebec.
The parent need only receive his instruction somewhere

in Canada. It need not have occurred in the province in which he
claims rights for his children. The legislative background or history

shows that the original wording in Bj11 C-60 did not provide for this

category. This category first appeared in the Proposed Resolution

in 1980 (Appendix "F").

Unlike the first category, there is no language
requirement for either a parent or the child.

The ambiguous reference in this category is the
perase “their primary instruction". Two issues arise: first, what
is meant by "primary“ and second, does the reference require the entire
primary education to have occurred in the minority Tanguage or is
it sufficient to. have received "partial" p}imary education.

‘.The reference to “primary” is ambiguous as {t has

no-Eommon]y ;ccepfed meaning in relation to Canadian education. Ontario

"uses primary to describe kindergarten and the first three years of

sthool thereafter.119 Nova Scotia refers to the first year of school

119.  Education Act, R.S.0. 1980, c. 129, s. 1(38)
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attehdancé as primary.120 Hos; of the other provinces refer to “elementary"
as descriptive of the first years of school attendance. Elthougﬁ 7

the reference to "elementary” is used by several provinces, it is

not used uniformly. New Brunswick121 and A]bert3122 define elementary -~

as grades 1-6, Dntario123 and Manitoba124 define elementary as grades

K to 8, and British Columb§a125 defines elementary pupils as those

in grades K to 7. Saskatchewan, unlike any other province, refers

to Divisions, each having three grades.

The Quebec Charter126 provides for rights similar

to those prdtided by séction 23(1)(b). The Quebec Charter, English

version, refers to elementary instruction. The French version. refers

to "l'enseignement primaire". The Canadian Charter, French version,

refers to "au niveau primaire". As these two statutes are statutes

120. Regulations of the Governor in Council pursuant to section
3 of The Education Act; s. 7 (1978) -

121. New Brunswick Regulation 67-67, s. 24

122.  Although the Schoof Act R.S.A. 1980, C. S-3 and regulations
thereunder do not refer to the term “elementary"” the Program
of Studies and other related dotuments prescribed by the
Minister of Education in accordance with section 11(2)
of the Act classify elementary schools as grades 1-6 inclusive.

123. Ontario, The. Education Act, Supra, f. 119 (geperally)

124. Manitoba Regulation 5/81 pursuant to Pubfic Schoofs Act,
s. 1

125. British Columbia Schoof Act, R.S.B.C. 1979, c. 375, s.
1 —_c

126. Bill 101 f. 108, s. 73 : o

b
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"in pari materia" they may be read together. This provides a 1ink
127

between elementary and primary and suggests that the two terms may

LY

be used interchangeably.
_ ‘ "That solves only part of the probTém: As elementary

has no commonly accepted definition, one is still left wifh an ambiguous

reference. The other point that cdmpounds the difficulty is that

section 23(1)(b) contempfates two different provinces, the one in

which the.parent has received his instruction, and the one in which

he seeks instruction for his child. There need be no movement from

the place of the parent's séﬂod]ing'fn order for rights to accrue.

Simjlarly, there is no denial of.rights if the parent resides in a

province different than the province in which he‘was educated. There

will be, on many occasions, tﬁo sets of prnvinéia] laws to consider.

_ \ If a court acceﬁts the meaning for "primary" or
”elehentary“ that ék?sts for the provinceégr ijch'thé parent is educated, -
unequal rights will accrue. -The section will not pﬁovng equal benefits
for Canadians. in the view of Prime Minister Trudeau, unequaf treatment
is to be avoid_ed.l28 ‘ |

In order to resolve the difficulty, a f]exib]e approach

‘must be assumed by the courts. A right will accrue if a pérent has

received his first few years of educatipn in the minority ]anguagé.

127. See f. 116

128. This was cited as a‘reésoh to reject “reciprocity agreements"
: as suggested by René LEvesque at the St. Andrews -Conference

(see f. 26). \ £ZP‘
)
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The number of years may vary but will be within a certain range, that
is:\Tﬁve, Six or sewen years ;f education.

This leads to'the second ambigquity contained in
the phrase "their primary instruction”; that is, whether all of ths
primary instruction need have occurred in the minority language.
In view of the 1mprec1se nature of the word “primary”, it is obv1ously
necessary to avoid rigid rules for determ1n1ng "how much" education

is enough.

This issue was considered by the Quebec Superior

+

Court A4n relation to the Quebec Charter, section 73. Chief Justice

Desch@nes in Campisi v. P.g. du Québec et autres,,, considered whether

section 73(&) of the Quebec Charter provided a right for Engjish instruction

when the parent in question had enrolled in an English school in Quebec
in grade 5. The first four years of schooling were taken in another
country. Chief Justice Desch@nes held ;hat there was no éntit]emént

to English instruction. Total elementary instruction, not partial,

wa5 reqqired. The décision was based on section“73(a) being an exception
to the‘éeneral rule of_French insfruction.' The interpretation that
favours’ the advancement of the general rule, that is, F;:hch instruction,
was to be adopted. Exceptions were to be interpreted strictly and

ri;orously.130

125. [1977] C.S. 1068; affirmed on-appeal, [1978] C.A. 520
130. Campisi, Supra, f. 129, p. 1075
}
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As section 73(a) of the Quebec Charter is similar

in.wording to section’23{1){b) of the Canadian Charter, the Campisi

decision appears to be relevant. There is a fundamental difference,
however. Section 23(1){(b) is not an exception that takes away from
the. general object and intent of the statute in which it is found.
It is a right provided in a constitution whose prime purpgse is to
enshrim and further such rights. The context in which these two
simi]ai?provisions are found is diametrically opposite.

If one accepfs Chief Justice Desch€nes' rationale
for his decision in Campisi as va]%d, and if that same rationale is
applied to sectiqn 23(1)(b)}, bearing in mind the purpose of section

/
23, the conclusion is that total instruction is not a prerequisite.

In order to further the object of the Charter generally and section

23 §pecifically, a flexible and generqus 1nterpcetation, hav%ng the

f

—_

purpose in mind, must b given. The obvious purpose of section‘23
ag shown by the wording}itse]f and supported by extrinsic evidence131
is to provide minorityjianguage education‘rights. That pu;pose wbu]d
be defeated by a narrow or rigid interpretation. |

The third category, that is, entitlement based on
the education of a sibling, is also based on previous instruction

and not on any language requirement. Section 23{(2) prdvides rigﬁts

for parents to have all their children receive instruction in the

131. See Chapter II (gehera]ﬂy)
Y
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F

mindrity language if_oné’of the children has rquived instruction
in that language. ‘The restrictions of this category paraliel the
restr?%tions of the second category except-that the third category
refers to the prior education of siblings instead of parenfs. The
reference to instruction is also different }n that it refers to the
child having received or "receiving”" either primary or secondary instruction.
This means that rights accrue if the instruction has been completed
or if it is still continuing. If the instruction may still be continuing,
it follows that there is no requirement that the sibling has received
his or her éntire schooling in the minority language. L

- The ]egis]gtixe background of this category shows =
a broadening of its app]icat?dn from the original version. Bill C-60

J
contained no provision for siblings. The Proposed Resolution (Appendix

"E"} limited the category to families who move from one province

a different province. The, later amendment to the Proposed Resolution

(Appendix "F") deleted the reference to moving from one province to
another province. The explanation for the amendment made it clear

that the right was not limited to those parents who moved from one

-

province to-another province.

[/_.

Section 23(2) has been judicially éznsidered by

Chief Justice Deschfnes. 1In Chi Sum Mak v. Minmister of Education

and Attorney General of Quebec132 a father had obtained for his son

132.  Cour Supérieure, District of Montreal, No. 500-05-0089
60-823 (unreported) Septeqisr 8, 1982
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a certificate of admissibility to English schooling that had been
annulled by the Minister of Education on the grounds of wrong information.
The Attorney-General submitted that the son had no right to schooling-

in English in Quebec pursuant to section 23 of the Canadian Charter

~because he had illegally studied in English in Quebec. Chief Justice
Desch€nés held that section 23(2) applied even though the child or
sibling had illegally received English instruction in Quebec. Chief
Justice Deschénes.refused to read the word "legally" into section
23(2). The Minister's power to annul a declaration was not given
retroactive effect.

On the same day and'invo1ving essentié]]y the same
situation, Chief Justice DeschBnes rendered a similar ruling 1n-Hong-Hoo,

Walia, fong and Patel v. Minister of Education and Attorney-General .é;;"-,

)
’

of guebéc. For Fong, Chief Justice Desch®nes held that an additional
right applied, that being the child's Eng]isﬁ/:;struction in Ottawa
for tﬁo yéar;. This case supports the interpretation of section 23(2)
that a child need not have received all the "primary or secondary"
instruction in the minority language. Two years' instruction was
considered sufficient. . . -
The remaining issué for both the second and third

categories is what kind of instruction qualifies for rights to accrue.

- The Royal Commission on Bilingualism and Biculturalism

distinguisheq_between mihority Tanguage education and second language
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learnihg. The basic difference is that minority language education
ucadion in the minority language for the minority-speaking pupils.

Second

nguage training, on the other hand, is minority ]anguagé§ )

instrugtion for pupils of the majority language. There are varying

ees of second language training including immersion which generally
L4

involves most of the pupil's instruction in the minority language

and regular second Ianguage.133

133. Statistics Canada, Education Science and Culture Division,
(E]ementary-Secondary Education Section), provides the
following definitions: |

Minonity Language Education - The minonity Language education
programme <& designed Lo offer {nstruction in the mothen
tongue of the miponity fanguage group (Anglophonéhs in

Quebec, Francophones outside Quebec). The minondity Language
18 used as the fanguage of {nstruction por part of zthe

school day.

Second Language Education - Second fanguage education
pmmmmmu(mcduigmdtoo“e&imtmuamtuyﬁchwuxg
Language (English 4in Quebec, French outside Quebec) fon
children of the majonity fanguage group. There are' two
types of second Language programmed:

Second Language Immersdion - A programme whercby
dtudents tearn the second Language by receiving
all on a Large part of their education in )
that fanguage. 1In the nine provinces excluding
Quebec, immension students genenally are non-fFrench-speaking
children for whom French is the fanguage o4

. Anstruction. That 48, a student outside Quebec

. whose mother tongue i& Englfish, would be taught

some subjects of the cwuvriculum in French. -
Regufar Second Language - A programme where . T
dtudents Lake the second fanguage as a 'subject’.

- That 48, the second tanguage occupies much
the same position in the achoof's cuwinicufum
as do othern academic subjects. Whife thenre
are provinedlal and focal vardiations, regulan
decond Language programmes tend to be of the
same duration as othern subjects.

v
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The Official Lanquages Commission makes a similar

distihction. 34 The federal government in adopting the Royal Commission

]

recomrnendations,135 referred to both types\gf inft?uction.

Provincial Iegis]atidn aérosi’tanada does not use
similar definitio;s or terms. Alberta, for example,-makes no distinction
whatsoever between minority language instructioh,aﬁd French immersfon
programs, .Ontario Tegislation does recognize a.difference between-
the two categoriesfﬁut it uséq.the térm “French language instruction"
;for instruttion: fér Francoephone ﬁupils. It further restricts access
to that_&iﬁd of insiruct{on far pupils ‘who do not speak French.136

The Counci] of Ministers of Educatioh studied minqrity
language education in-Canada'.137 It;defined miﬁofitf language eﬁucation
as educatioﬁ'in Fré%ch for Francophone§ outside Quebec, and education
in Eng]ish_for Anglophones in Que_bec.138 It noted that students belonging
to the'majority ]anQu;ge group are oftenxenro11ed in the minority
. Tanguage programs. It'conc1udez that figures were not available to

" show how many French-speaking students are enrolled in any of the

‘Programs.lag , o

134. See: Annual Repdrts - Official Languages Commission
135, Op. cit:, f. 15 T

i ‘ - F
136. Education Act, Supra, f. 119, s. 258

137. C.M.E.C. - The State of Mind?%ty Laﬁguage Education in
. the Provinces of Canada, January, 1978 (this is the Study

requested by the Premiers in accordance with the St. Andrews
agreement ) .

138. Id., p. vii

139, 1d.,p.7 ¢
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In order to possibly assist in reéolving the ambiguity
'

of - the reference to instruction in section 23, extrinsic evidence

should be reéiewed to ascertain if it provides assistance; that is,

if it warrants any weight to be given to it.

The Royal Commission regommended hinority language

schoo]s.‘140 In the discussion of the mischief or the reasons for

the recommendation, the Royal Commission observed the need to preserve

the cultural character of minority schodls:

"406. This recommendation may create certain difficulties.
Minonity-Languagé schoofs ane intended to meet the needs

0f the minonity by ensuring a milieu in which thein Language
and culture will be fostered. The fanguage environment

of the schoof will be&zﬁﬁected 4§ Zoo -Lange a propontion

of students ennobtdd infa minonity-fanguage school have

noi Learned this Language at home. 1In such a case the

. majority-Language could easily become the Language of
' the playground and even of the classroom. Even if the
- Zeachers (nsist on using only the minonity-fanguage im

the classrhoom, the Levelf of {instruction will be affécted .
because some of the students will have difficully in understanding
the tesson. This would defeat the purpose of the minornily-Language
Achooﬂé."141 Co -

The Royal Commission recommended a solution to the

mischief or problem:

"We necommend that the Linguistic and culiural characten

of the official-Langudge minonity dchools be preserved

by Limiting, where necessary, the numbers of ma jonity-Language
students attending these Achooﬂé."lqz : :

140.

‘141,
142,

ROYAL COMMISSION - Op. cit., f. 15, Book *TI, Reconﬁendation
8 [

Id., para 406 {(p. 158, Book IIf
Id., para. 407 (p. 159, Book II)
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The Royal Commission recognized a need to preserﬁe
" and foster the minority culture. Its solution was thé'excluding of

non-minority-speaking pupils from the minority language schools.

The Proceedings of the Special Joint Committee also .

provided some suggestion as to tie meaning of "instruction” in section

' 23. Mr. Chretien advised that the Charter was "not determining education
- +

-

for the majority, but for the minoritie‘s".143 fHe'a]so advised that

section 23 would have no application to French immersion programs

—— .

as shown by the following statement:
"The fact that many angfophones now take advantage of
~ Ammension courdes which have become very popular in Manitoba,

Alberntay-Saskatchewan, British Cofumbia, ete., pleases
me (mmendely; and it {8 the provinces that runi these

- proghams. Here, 4n the charnter, we-aim to protect the
nights of the @ﬁggﬁ}ty: Thernefone, thé provinces may
continue and ad’a matiern of faet will be encouraged to
continue offening the program they now have. The charten
will have no effect whatsoever on Ammension counAeA."144 B

'Ihe Agreement of the Premiers in Montre%] (Appendix

4

“B") links the minority Tanguage right to children of the minority.

The explanatory notes to Bill C-60 (Appendix “"C") refer tg/(g;—::;;t

of Francophones and Anglophones, as the case may be, to the “instruction".

F

—_—

143. SPECIAL JOINT COMMITTEE - Op. cit., f. 49, 48:108
144, Ibid-
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-
The subsequent ]eg1s1at1ve events support a broadep1ng
of the app11cat1on of section 23. fhe explanatory notes to the Progose
Reso]ut1on (Appendix "E") do not refer to Francophones or Ang]ophoneE.
There is no longer a link between section 23 and the members or the
minority?\ The rights are now referred to as r1ghts-for Canadian citizens.
o | ~The first category is based on a Tanguage qua11f1cat1on
for parents As the language. qua11f1cat1on includes mother tongue
as we]] as current f]uency in the m1nor1ty language this category |
will app]y only to members of the 11ngu15t1c minority. As there are
no ]anguage requ1rements or restrictions in either wf the other two

‘categories, it follows that'the other two categories are not limited

to members of the minority.

Sectioh'23(1)(h) provtdes for rights to accrue if
hparents have received primary instruction ih'the minority Tanguege.
Parents may receive instruction in thelmihority language eijther through
minority language programs or through'immersion ﬁrograme..

SimiIerly, sectton 23(2) provides for righte to
eccrue if one child of a family has received instruction . ih the minority
]ahguage That instruction may be received e1ther through minority
language programs or through immersion programs.

This means that the children and siblings of current
immersion pupils in addition to the’ch1ldren of the m1nor1ty, W1]1
benefit from section 23 rights. ‘ 7

This interpretation of instruction provides a Iiberal

interpretation and broadens the scope of section 23 as more citizens

will qualify for minority language education rights for’ their children.
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thh great‘defereﬁce to Mr. Chretien's views of
the non-applicability of section 23 to French immeréidn brograMS,
his views do not fit the language of section 23. Section 23 could
have been limited to members of the minority'ﬁ?oup. It cau]d have
been limited to French-speaking pupils. It could have exc]u&ed majority’

language speakipg pupils as reconnmnded by the Royal Commission

It did none of these things The obv10us de11berate avo1dance of
those qua]1f1cat10ns is important and must be given s1gn1f1cance

| The relevance of 1mmer510n 1nstruct19n ar1§es in
a second conteit;' that is what type'of instruction is reéuired to
be provided for those children whose parents qualify for. sect1on 23
rights. Two major reasons support the inclusion of both m1nor1ty
Tanguage and immersion instruction in this reference

l First, there is no requirement in sedtion'23 for

-

a language proficiency f0r~the'pupi]s,who_wil?_be fecéiviﬂg-the minority

language instructioﬁ.' The right_to_the instruction will arise regardless

whether the pupil is able to speak ‘the minority ]anguage.' Although
section 23(1)(a)]requirgs a language profi;iehcy for parents, there
is no language proficiency for fhe children of Fhose parents.

Immersion instruction for non-minority language
speaking pupils whose parents are not members of the m1nor1ty would .
be the on]y 1og1caT and reasonabTe type of instruction for fﬁose ch11dren
Where the children wﬁo qua]1fy for section23 r1ghts are m1nor1ty speak1ng

pupils, m1nor1ty language instruction, not immersion 1nstruction,

is the most rea§onab]e'type of instruction. It is therefore necessary

o
A
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far both types of 1nstruct1on to be included within sect1on 23 in

order to accommodate both minority speaking and non-m1nor1ty speaking
4

pupils,

The second reason to support the inc]dsion of immersion
instruction in thévkinds of instruction avajlable for implementation.
of section 23 rights is the rule of interpretation that a reference
should be interpreted in the same-or similar fashion145 when i£ is
repeated in a provision._ It has- been coﬁé]uded that the reference
to'minority language instruction in sections 23(1)(b) and 23(2) {includes
immersion instruction. In. order to provide a éimilar interpretation
for the same reference, immersion instruction should be 1nc1uded in
the k1nds of instruction available for implementation of sect1on 23.

) The conclusion is that the instruction referred

‘to in séction-23 includes both typés of -language instruction as Qefined
by Statistics Canada146 with the.excepfion of fegu]ar second Tﬁnguage
instrﬁction due to its small peréentage of the instructional day.

b

7 .

3. ‘ - Where Numbers NarranQ\

Section 23(3)(a} provides that the "number of children

. who have such right" must be sufficient,beforé instruction is

145. Giffels and Vallett v. The King, [1952] 1 D.L.R. 620,
see also: MAXWELL, A.B. -~ Maxwell on the Interpretat1on
of Statutes, (12th Ed.), Sweet and Maxwell, London, {1969),
pp. 278-280 ’

146, STATISTICS CANADA - Supra, f. 133
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given. The numbers must thefeforé arise from the numbers who qualify
undér the three categories of section 23(1) and t?). _In soﬁé situations,
there may be persons who request minority language instruction but
who do not qualify under section 23. Those persons'are not iﬁc]uded
in the numbers calculation.

This qualification of the minority language right

has existed since the Royal Commission made its recommendations. Included

L)

in those recommendations were references to “where numbers are sufficient“.l47
The Agreement of the Premiers at St. Andrews {Appendi x
“A") and in Montreal (Appendix "B") qualified the riéht to situations
“where numbers warrant". No explanation is provided to show what
would qualify és sufficient numbers. Each of the government proposals
for section 23 provided the numbers qualification with no explanation
to ﬁhow what is considered to be sufficient. - -
l' The foregoing references do make two points clear
with respect to the numbers qualification. First, the provinces are

not to be the‘so1e judge of sufficient numbers. Bill C-60 expressly

provided for proQincia] determination and control. That very explicit

147. ROYAL CQMMISSION - Op. cit., f. 15 Recommendation 1 provided
for minority language instruction in bilingual districts.
The bilingual districts were based on percentages - (10%)
of the population. Recommendation 2 provided for minority
language schools in major urban areas “"whenever the number
makes it practicable".
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language was omitted from the Proposed Resolution two years later.

If the government had intended provincial control, the language of

Bill C-60 would have been brought forward and made part of the Proposed

Resolution.

Second, this qualification is to be given some meaning
and purpose. The consistency of its inclusion in the extrinsic materials
shows that it is meant to be a real qualification. The provinces,

the federal government, Royal Commissiod on Bilingualism and Biculturalism

and the Canadian Unity Task Force, all reached the conclusion that

the right should only exist if the numbers were sufficient;

There are sources that will provide poss;ble assistance
in the interpretation of the phrase "where numbers warrant". The
major source is existing provincial school legislation. British Columbia
provides, in government policy not legislation, that minority 1anguade
education for Francophones is to be instituted if there are ten sfudents
per class, and immersion is to be instituted if there are twenty students
or twenty-four for late immersion. Saskatchewan Regulation5148 set
fifteen as the minimum for each instructional qroupiﬁg. Manitoba
legislation provides- that a school board is required to provide French

instruction if there are twenty-three or more students to be instructed

in a cTass.l49 Ontario ]egis]ates twenty-five for elementary and

] T

148. Saskatchewan Regulation 118/79

149. The Pubﬂic\SchOOEA Act, S.M. 1980, c. 33 CAP P-250, s. 79

A
\
\

\
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twenty for secondary instruction.150 Prince Edﬁard Island sets twenty-five
pupils for minority language instruction. The twenty-five may be
within three consecut1ve grade levels.: 151 Ouebec and Nova Scotia

+

re]y on "suff1c19nt numbers" s1m11ar to the Charter. 152 Newfound]qnd
and Alberta have no "numbers" legislation or policy.

The'provincial {%gis]atidn sets.a range from ten to
twenty-five. That range is reasonable and is indicatiye of what the
provinces .have assessed as Justifying the expenditure of public funds.
As sectién 23 links numbers with the expenditure of pdb]ic funds,
the provincia]_legis]étion is a useful guideline. That is not to
suggest that a province may, byl1eé?s1ation, usurp zhe control over
numbers determination for section 23. The provincial legislation
is relevant background legislation for consideration by a court if
it is faced w{th'determining whether numbers justify the expenditure
of public funds for minority language education. -

Th; materials that are available to show the mischief

to be\remedjed by section 23 do not reference "numbers" as a problem

that needed rectification. Prime Minister Trudeau.stated that the

150. Education Act, Supra, f. 119, s. 258

151. Prince Edward Island Requlation E.C. 653/80

152. Bill 101, f. 108, s. 79; Nova Scotia Education Act Amendment,
1981 S.N.S., c. 20
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purpose of séct}gﬁ 21 of Bill C-60 was "to Brotect official 1anqdaqe
minorities".153"The'Minister of Juﬁtice stated that the rights were
necessary to ensure mobility in Canada. He‘further stated that the
comnitment to the people of-Quebec ﬁuring the Referendum was a reason

for section 23 in the Proposed Resolution of 1980.154

The reference to Quebec is important for tHe history
and background of section é3. Bill 22 fo]lowed’by Bill 101 restricted
the rights of Quebec Anglophones. Prior to those §ill§4'the Anglophones
enjoyed unrestricted rights in relation to choice Bf language of instruction
for théir children.. Section 23 ;asrintended to cure ihatarecent restriction
in Quebec. Again, numbers of bersbns to justify the instruction was .
not, at any time, part of the problem. In some respects the converse
was true. The Quebec government sought to eliminate some of the numbers
who wished to receive English instrucfcion.155
There is no need to alter substantially the current
provincial practice in order to remedy any mischief aimed at by section
23. There is a need, however, to provide a liberal and generous interpretation
for mino}ity language education rights in general. The right is a
very important right for a bilingual country that‘must be fostered

and furthered if at all possible. One liberal interpretation possible

is to use the “numbers" established by the provinces in untraditional

153. Supra, f. 35
154. Supra, f. 47

155. SPECIAL JOINT COMMITTEE - Op. cit., f. 24

7
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aroupings. Thisg could include grouping or- combining of qrades, grouping
of children from Wore than one school Jur1sd1ct1on, and d1sreqard

for school jurisdiction boundaries.

s

The only grouping limitation that exists-iéxfhe provincial
restriction. . Section 23 clearly restricts the "numbers" test to numbers
"in'a province?. That is the only area limitation that is proQided.
There is freedom within a province to group pupils so as to proﬁuce
sufficient numbers without contravening section 23. |

Some of the provin;es have recoﬁnized this Eoncépt
in their legislation. The A]bertq leqislature approved an amendment
to the Schoot Acf156 in 1979 that has yet to bé proclaimed. The.amendment
prov1des authority for the M1n1ster of Educat1on Lo order the paymenb

. of all costs by the resident board o;_a child who enraols in a French
language program offered by another board and not offered by the resident
board.

Manitoba provides for adreements between boards where
there are insufficient numhers.,c, In Prince Edward_lsland, where
numbers are less than the nrescribeh number, the regional board is

to endeavour to maﬁg arrangements for the minority language children

to beé instructed in a regional minority languaqe unit.ls8 The New

A

156. School Act Amendment, S.A. 1979, c. 68, s. 21

157. Manitoba Pubfic Schools Act, Supra, f. 149, s.'79(7)

158. P.E.I. Requlatjon - Supra, f. 151, s. §: 32(3) '
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Brunswick Minister &f Educatioﬁ\tas authority to make a]ternat1ve
l
arrangements -if numbers are insufficient. 159 Y

. The Official Languaggi‘“ghﬁo provides a further example
of untraditional groupings for the purposes of minority language rights.

As the Off<icial languages Act is a direct product of the Royal Commission

report, and as the Royal Commission is relevant for the purposes of
section 23, considerable weight may be given to the scheme adopted
out of it." The Act provides for designation of areas as "hilinqual
districts”. Section 12 provides that the boundaries are lTimited by &
-the provincia] boundaries hut hﬁy, within the -province, be determined
by:
1. a census district established pursuant to the

Statistics Act, ,

*2.  a local government or school district;
3. a federal or provincial electoral district.

The Royal Commission supported the use of existing

local government boundaries both to reduce confusion and to provide

a base for proposing responsibilities to existing local governments. ¢,

It also recognized that natural language areas may extend and ber different v
ht

from local government boundaries.

© 159. Neéw Brunswick 0fficial’ LanguageA Act, R.S.N.B. 1973, c.
0-1, s. 12 .

160. R.S.C. 1970, c. 0-2

' 161. ROYAL COMMISSION - Op. cit., f. 15, Book I, p. 106
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A recent‘Manitoba Court of Appeal decision adopted
the concept‘of grbuping'within a school district, of children who
are enrolled in kinderqgarten and qrade l.162 The action arose based

on section 79(3)} of the Pubfic Schoofs Act. Combining grades is a

sécond formlof grouping that may be used.

| The numerous American desegreaation cases provide
authority for judicial disreaard of traditional school- boundaries.
Une of thé two major plans adoptea for desegregation 'eliminates the.
ﬁchool attendance-areas_and reorganizes_school district boundaries.163
Group{nqs may result eitﬁer from combinations of pupils

: i , e e . .
from different school jurisdictions or by grouping grades together

within one school jurisdiction.

4. Primary and Secondary School Instruction
Section 23 specifies that the minority language education
rights that é¥e quaranteed, are rights to receive primary and secondary

instruction in the minority language. There is no question but that

v

162. Re Pernisie et al and Swan Valley School Division No. )
35 (Auqust 27, 1982, Man. C.A.) 16 A.C.W.S. (2d) p. 226

163. Davis v. Board of School Commissioners of Mobile County
- 402 U.S. 33 {1970}
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the reference to primary and secondary164 is a reference to the normal o
public or separate school gfadesa' It is not an entitlement to pre-school
education nor to advanced education past the horma{'high school final
grade.igs | >

The meaning of "instruction" has been reviewed with
the conclusion that both minority language instruction for minority-speaking
., pupils and sec;nd language immersion for 6gjority-speakiﬁg pupils
i§ covered by the reference to "inﬁEruction“,ISé In order to ensure
sufficient numbers, {t may be neceésq{y to combine or group English
and French-speaking pupils. At times where numbers are sufficient,

the two groups may be separated so that different forms of instruction

will be provided for each group.”~

5. ~ Educational Facilities
!

Section 23(3) not only prowides minority Tanquage

“jnstruction" rights, it also includes a right to receive the instruction

164. British Columbia defines secondary pupids as those in
grades 8-12 (supra, f. 125); Ontario d%@ines secondary
as grades 8-13 (Supra, f. 123); iteba defines secondary
grade as grades 9-12 (Manitoba Requlation 5/81); Quebec .
refers to secondary schools {Quebec Charter, s. 73); .
The balance of the provinces tend to refer to high schools
or a like expressions

165. The cases described in Chapter 111 D(1) regarding Article
2 (Optional Protocol) of the European Convention support
- the exclusion of post secondary education.

166. See discussion in Chapter 111 A(2)
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"in minority language educational facilities". There are thus, two
rights probﬁded, one being a right of instruction and the other beingA
a right to have educational facil{ties.

| Section 23(3){b) begins with fhe word "includes" and
then proceeds to estab]ish'the right to educational facilities. This

—r
means that the right to minority language instruction includes a -right
to educational facilities but is not 1imitee to the requirement df
educationaf facilitiee. The instruction may be provided through other
means. The reference to facilities is not all inclusive nor is. it.
a prohibitjon against other mepheds of providing the minority 1anquege
instruction. The word "includes” is.very impertant when-fead in re]at%on
.to the Charter requy provision. 167 A court of competent Jurisdiction
may grant "such remedy as the court cons1ders appro;r1ate and just
in the circumstances”. The general remed1a1 power re1n€;;ced by the
non-]imitinq reference in section 23(3)(b) that is "1nt1udes* prov1des
judicial flexibility tb order innovative remedies for methods or means
of m1nor1ty 1anguaqe instruction. _
An example fef the possible use of the court's“power

~ could arise with regard to the kind of instruction proqjded‘by a school

jurisdiction. In the appropriate circumstance, the court could order

3 school jurisdiction to provide minority language instruction, not -

167. Section 24(1) .
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iq?efsion instruction under the non-limiting reference of "section
23(3)(b). Other methods of instruction such as correspondence and
aud1ov1sua1 could a]so be ordered under this general power. There *

is no 1imit provided for the methods of imp]ementing_the right to

- an instruction, except for the definite inclusion of facilities.

-

The Royal Commission suggested residential schools and co'rre'-spondence.l68

Jean Chret1en suggested telev1s1on and correspondence. 165

. The right fo receive 1nstruct1on in minority - 1anquaqe
educational facilities is’ Timited by numbers. ‘ The right only arises
“where the number of children so warrants".,‘The numbers 1imitation

% -~

is expressed twice in Section 23, first i?,ﬁelation to the right to .
instruction and second in relation to facilities, As the right to

fac111t1es is "included" in the right to 1nstruct1on, there would .

.2.
be no need to express the numbers limitation tw1ce un1ess the numbers _
" e

test is to be applied twice. The rule against the existence ofﬂsuperﬁ1yoﬁ§

words applies.170 " - o K .

Th1s means that suff1c1ent numbers must exist before

o
i

there is a right to 1nstruct1on ~ Then once pha@ right is estab11shed,
a further numbers requirement must be presenp‘before the right to

R ’ -
educational facilities arises, The determination of numbers for an

educational facility will be dependent on what the facility is. If

. the fac111ty is a school :the court may consider stat1st1cs which .

|
out11ne the normaI or average numbers of pupils in schools in, each
4

° '

_ 168. ROYAL COMMISSION' - Op. c1t , f. 15, p. 156

169 " SPECIAL JUINT COHMITTEE - Op. cit., f. 49, 48:108-109

170. Medicine Hat.v. Howson (1920) 53 D.L.R. 264 \‘~
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province. There are no provincial requirements that set either minimum

 or maximum population figures for a school.

‘The -04f<cial Languages Act171 pro&ides for the creation

of bilingual districts if ten percent of the pdbu]aiion of the district
are part of the district's linguistic minority.172 Government of
Canada services are available in both official languaqes in a bilingual
d1str1ct.173

The "ten percent of the population" test. adopted by

the Official Landunges Act is a test that could be used in determining

necessary numbfers for edlicational facilities. The Act and section

23 both originate from the Royal Commission report so have 4 definite

linkage.. In addition, the word "services" as used in the Officiaf

‘Languageé Aci was suggested for substitution fgr "facilities" during
tﬁe legislative evolution of secfion 23.174
| “The meaning and scope of “educational-facilities"
is not easily determined.. It is necessary to considér if the phrase
includes separate school buildings, that is, a separate and distinct
physica1‘bu11ding for instruction.'cbmmoﬁly referred to as a schoo1.
~

-
3

-

171. Supra, f. 160
172. 1d., s. 13(2) _ L . ‘

-

173. 1d., ss. 9 - 10 ° T

174. SPECIAL JOINT COMMITTEE - Op. cit., f. 49, 48:109-110
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!’ The prbvincial legislation is qot of a;sistgﬁce in -

-

the interpretation'of the phrase as provincfal 1edislation tends to

é?;r to schools and school bu11d1ngs and- not to facilities. Similarly,

the Royal Comm1ss1on recommended minority 1anguaqe schools not facilities. ‘175
The common usage of the word reflects phys1ca1 structude.

For example. many 1nst1tut1ons have lrFac1ht1es Conm1ttees" that deal

. w1th phys1ca1 bu11d1ng matters. * The d1ct1onary definition of faC1l1t1es

is broader in that it includes the def1n1t1on, “that which promotes
the ease of action” as well as "something that is built, constructed
e -/ -
There are statutory references in Canada that use

the word-"facilities". Provincial human rfghts legislation refers

to "facilities customar11y available to the pub11c" or a s1m1]ar ph a;e
but still reta1n1ng the reference to facilities. Unfortunately, the
human rights decisions are not hsefu] for the purposes of assisting
in dgfjning,ﬂeducatfona1 facilities". .,
The word "facilities" has been judicially interpkeﬁed

in St.'ﬂary's and Western Railroad Co. v. Township of West Zona

178"
Facilities for loading cattle was interpreted as denoting the physical

//”7 . )

o “

175. ROYAL COMMISSION - Op. cit., f. 15, Recommendations #, -
#9, #10 and #11 . .

176. Black's Law Dictionary, Webster's New International Dictionary,
{3rd Ed. ) :

177. For a summary of the decisions, see: TARNOPOLSKY Walter
i - Discrimination and the Law in Canada, R1chard DeBoo,
: - Toronto, 1982, c. XI

178. (1910) 2 0.W.N. 455
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structures on the spot and had nothing to do with the e!se or d1f£1cu1ty

of procuring cars. ST C ‘ , 4
X o k
M.R. Esher, stated that “"when you speak of giving

reasonab]e'facilities you imply that the thing with regard. to which

~ you order a facility is an existing thing". ‘179 “One -is therefore 1eft

with a general and’ 1mprec1se meaning for the phrase

‘ ' More assistance is gathered from an examination. and
comparison‘of the.French and English versions. The French versign
of the phrase is "des établissements d'enseignement". Petit Larousse 180
defines "&tablissement" as "action d'étahlir; maison oﬁ:ee donne un
enseignement (&cole, colléqe, lycke) and "enseignement" as “action,
art d'enseigner, de transgettre des connaissances". The French version
supperts a broader reference then merely a "physica1\hﬁﬁlding"; It
includes types of teaching methods as well as the phys1ca] reference
that one is lead to by the English version. \ -

For the purposes of determining if the phrase ihtludes

a school building, it is sufficient to conclude that both the French-
and Eng11sh versions support such reference BeauprelBl'cohcludes
that the construct1on that is common to both vers1ons shou]d preva1l

"so long as it 15 not subject to obJect1on when the provision .is 0

read within its total context". Applying that conclusion to this

. ]
L4 5

179.. Dar]aston v. Larder and North Hestern Railway [1894] 2
Q.B. 694 at p 697

180. Petit Larousse (Nouveau) 1971, p. 398 and p. 376

181. BEAUPRE, M.R. - Constru1ng B111ngua1 Legislation in Canada;
‘ Butterworths. Toronto, 1981, p. 125. P

-

'/u
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matter,_in the absence of any contextual difficulty, school buildings

are included.

An examination of certain extrinsic materials'mares'
it clear beyond doubt that separate'school buildings were to be included
in the phrase "educational facilities". As the extrinsic evfdence
is so clear, great weight ought to be given to it. a7
The mischief‘to be rectified and fhe problems existing
in relation to minority language education incinde the need for schools

for minorities. oy

The Royal Commission)q, described the need for separate

elementary schools wherever possible, including the important role
that such schools have in metropolitan areas. The mobility of parents
within Canada is referred to as a reason supporting separate schools.

In the White Paper The Constitution and the People

of Canada, Pr1me Minister Trudeau desgr1bed the federal qovernment

proposal as the right to have 1nstruct1on "in publxc]y supported schools”. 184

Minister of Justice Chret1en, in mov1ng the Proposed Reso]utlon in

the House of -Commons in 1980 referred to the francophones setting
up French schools throughout Canada. 185 During the Proceedings of

the Spec1a1 Joint Comm1ttee Mr. Chret1en explained his views of "educational

facwﬂ1t1es“ as follows: | d

&

182. Babineau - Supra, f. 95, p. 513

183. ROYAL COMMISSION - Op. cit., f. 15, pp. 154-156
184. White Paper, Op. cit., f. 20
185. Supra, f. 54 , : , . ' ot
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- "Q.  When you were drawing up the constitution resolution,

following a nequest made by Mx, Yabden, we had talked *
about removing any mention of educational facilities.

As far a8 1 am concenned, that meant that even i zthere

was a very Limited number of people interesled in being

Laught in French, they could have access ito it by othen

méams such as technical equipment, televisions, etc.

In the amendment we are now discussing, we have brought

back in the matter of educational facilities which would

be granted to those area where it £s necessary Lo have
depanate schools because of Language differences. That

seems now accepled {n the context of the chantern. 1s

that a connect intenpretation of the text?

A. We had a Long discussion about thisduning, a.meeting

the othern day. VYou wilf recall the inteeantidi:made

by Senaton Tremblay on the different tenms wsed in the .
text. There werne a few problems with negand to the interpretation
of the mew term we had chosen so what we did here was

use the wond 'services', which means that we coufd envisage
other methods, and net only schaol proghams. ’

That would open the doon to tefevision, comnespondence :
courses, et cefera. We thought, by using that tenm, that .
the provincial government could have refused fo construct C,
the buildings, 40 we added what was there before. We

think that is contained in the wond 'services'. Therefore
both aspects are covered by the text. .

1 do not know if this explanation was necessary on not,

but it might senve to eliminate the doubts that certain
observers might have. Therefone, the text guarantees
the provision of educational facifities, <.e., buildings,
and of othen teaching methods in tﬁe minonily fLanguage."

-

"Q. ... could you define fon me whai you believe the counts
would decide to be educational facilities?

A.  Sometimes when you talk in teams of education, thene
45 a need for a school on classhooms, and 80 on, the court
will Look <{nto the matter to see if the decision of the
school board on the provincial govermment 14 neasonabfe.”
|

186
1 - .

186.

SPECIAL JOINT éOMMITTEE Op. «cit., f. 49, 48:108-110

1

\
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Mr. Chretien was §f the viey that the "educatibna}_

8

facilities” reference was required \in order to ensure that the right
to a separate school building or fac\lity was part of section 23.

His statement supports the general punpose and intent of the federal

government,

There is also considerable social evidence available
to show thé-mischief or the problem sﬁrrounding the need for minority
language schools. Schools in which both English and French are languaqes
of instruction are referred to as mixed schools. The consensus is

that mixed schools are detrimental to the minority. Members of the

v .

French-speaking communities have denounced mixed schools as being

-

"Tittle bettqr than instruments of assimi]ation".187

An examination of three hundred such schools in Ontario
by a senior researcher at the Ontario Institute ‘for Studies in Education
provides this conclusion regarding mixed secondary schools: >

"'Bilingualism' (s very much a one-way stneel in which

the Francophones Learn English but very Littfe happens

4n the other direction. In this optic, the mixed secondany
school would be a failune, a mirage of bilingualism hiding -
a undilingual neaiiiy."lea , . )

The Finn-Elliot Report, a repért commissioned for

~

the New Brunswick government, recommended the e]imjnatibn of mixed

schools.189 A study published by the Canadian Association of French

Language School Trustees reserved its harshest criticism for mixed or

187. Official Lanquage Commissioner Annual Report, 1978, p. 35

188. CHURCHILL, Stacy - French Language Instructional Units,
Ontario Ministry of Education, Toronto, 1978, p. 286

189. Report‘of the Committee on the Organization and Boundaries
of School Districys in New.Brunswick, Fredericton, 1979,
pp. 50-51 |
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bilingual chools frequented by both English- and French-speaking pupi]s.190
The Official Language Commissioner reports the evidence
of lack of use of the French language by French students in mixed

schools as £o)lows:

. .
"In New Brunswichk, Ontario and Manitoba, approximately
80% of elementany students noamally use French, but this
alls to 65% among high school students. The corresponding
figures fon Prince Edward 1sfand and Nova Scoitia are 65%

at the etementany Level and 40% in the secondary schools,

while in Saskatchewan and ALbernta the figunes are approximately
15% at the efementary fevel and 10% <in high achoot."lgl

A publication of.the Federation of Francophones OUtside‘
Quebec has stinging references to mixed schools:

"The so-calfed bilingual mixed schools do not ensure the
transfer of oun cultural identity from one generation

to the othen. They ahe not the centres of personal and
collective development we would £ike them to be. On the
contrany, for a number of reasons we will state, they
have become a unique environment fon the progressive and
constant weakening of oun identity. As a result, entine
genenations ane'tobt."lgz

And further:

"The schools fon Erancophones Living outside Quebee anre
dressed up with alf kinds of names which neveal the state

of inequality in which the Francophon community is& maintained:
designated schools, sepanate schools, Ruench {mmersion
Schools, bilingual schools on mixed schools.

190. Official Language Commissioner Annual Report, 1981, p. 42
191. Ibid.

192. The Federation of Francophones Qutside Quebec - The Heirs—" .
of Lord Durham, Manifesto of a Vanishing People {intro.
by Ramsay<Cook) 1978
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-For young Francophones Living outside Quebec, the schoof
envirndgnment could be an ideaf place forn transmitting thein )
culturne. The school shapes the nelationships a child '

Vias with his peers and passes on knowfedge about his heritage
and culture. But this .is not the case in most "mixed/bilingual’
schools: this edusation system does not make it possible

Lo completely transmit the French-Canadian cultune. That

18 why such situations, which are discneetly maintained
and noi always denounced by the French-speaking communities,

cannot feave even the most disinterested observen indiffenent.

\ In actual fact, these types of schools often become a
unique environment for’ assimilation. Often, the fanguage
of school administnation is English, Anglophone and Francophon
students ane eithen togethen in the same class on close
by, the subjects taught in French are based on English
Zextbooks, the Francophone teachens sometimes address
thein students in English, etc.. 1t is not Sutprising
that English 48 widely spoken durning necess.,

When a child Leaves his famify environment to attend a
school which has np distinctive identity and where everything
Zakes ‘place in a bilingual context, it is afmost certain
that he will cease to penceive the distimctions batween

his oum culture and the othen and that he wife sLowly

b&’_come a.éé-(mbﬂa/tgd. "193 ‘ -

After the explosive issue at Penetanquisfiene, Ontario

. i ' .
concerning the establishment of a French Tanguage high schoo],194
that

-

the OnFario Minister of'Edugation issued a Policy Statement195
annouﬁced the Ontario government's plan to lead to the elimination
of mixed language secondary schools. -

~ The definite and overwhelming conclusion is that mixed

schools should be eliminated.

N

. ) |

193. Id., pp. 53-54

4

194. Qfficial Language Commissioner Annual Report, 1979, reviews
the Penetanquishene inqident at p. 32

195. Policy Statement by Minister of Education, October 5, 1979
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ATl iﬁdicators show that.the reference to "educational
facilities" in section 23(3)’inc1udes a reference fo a separate school
for the minority language insfructidn._ In order to pfovide a Tiberal‘
interpretation of the section in order to achieve its full purpose |
and intent, educational facilities should be provided whenever the
numbers warrant. It is clear that a couﬁt_may so order if the matter
is referred for adjudication.

This examinstion has considered the meaning and scobe
of'éducationa] facilities in relation to ; separate school building.

A similar review must be made regayding the phrase. "educational facilities"
in relation to control or authority over the school by members of

the minority; that is, does the phrase “educational faci1itiés‘ include

a right to 2 minority lahguage school board. -

The "physical” component that results from an examinétion
of common usage, dictjonaries,196 statutes197 and judicial decisibnslg8
does not lend itself to an inclusion of an administrative governmental
strhcture. (

The French version is broader than thé English version
and could include an administrative structuré concept. However, the
test suggested by Beaupre is well-founded and, yhen applied to the
phrase "educational facilities", results in the narrower inmterpretation.
That narrow interpretation excludes the-concept of an administrative

structure.

196. Op. cit., f. 176
}97. Op. cit., f. 177

198. Supra, f. 178 and f. 179
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Any extrinsic evjdence that is available to show the
mischief or the background to section 23 does not support the inclusion
of an administrative structure, such as a school board, being included

in section 23.

Thf Royal Corrmission199 considered the matter of minority

‘language school boards. It acknowledged the complaints from hinority

groups against a single school authbrity, but considered that the
recommendations for separate schools would solve the most serious

disputes. Its reasons for supporting a unitary system of governance

-

include:

1. where school trustees are responsible for both
kinds of schools, they are more likely not to
sabotage the education of the mtnority;

2. the provision of physical services is more efficienf

' i.e., sing]e'tfansportation system, specid]i;edh

equipment, maintenance;

3. unified administration reduces friction;

4. financjal arrangements are simp]gr and more

efficient; and

wn

* the present traditional schooTlgovernance structure

1

could be used.

199. ROYAL COMMISSION - Supra, f. 15, pp. 169-170 /}l

i

WS ) . t
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Ihere are no references in the various White Papers

and speeches on introduction of Bill C<60 or the Proposed Resolution

o

that identify the governaﬁhe structure, either as a problem or as

an intended iné]usion; Jean Chretien, when questioned on this matter

during the Proceedings of the Special Joint Committee, pfovided his
views as to why “school boards" were not covered:

"I§ the federal~ government Should -decide on nequine the
selting up of French school boards under the constitution
instead of the provincial Legisfatune, it would mean massive

federal interference in the education in-the English p&ouincea."200

it is acknow]edjed that an aspiration of minority

language grbups is control through their own elected school boards.201

There is, however, no link or acceptance of those aspirations in relation

* 4
to section 23. The conclusion that necessarily follows is that educational
facilities'does_not include a right to elect a minority language school

[

board. : \

L}

6. ' : Public_Funds

Section 23 provides that the instruction including

the educational facilities. is to be paid for out of public funds.

200. SPECIAL JOINT COMMITTEE - Supra, f. 49, 4:22

¥01. Official Langyage Commissioner Annual Report, 1981, p. '~
43;- aspirations of individual groups are examined in the :

o« Context of the particular province affected in Chapter - . =
111 (B) SR ’

v
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-
In fact, the pub]ic\fundjpg'is linked with the numbers tgizhso that
" section 23(3) states that the instruction and facilities rights apply
"where the number ... is sufficient to‘ﬁarfpnt the prévision to them
out of public funds". . | '

. This linkage suggests the use of the "ba]aﬁcing'
of interests” test.,;, The interests or needs of thg‘community as
a whole must be balanced with the interests or needs of the individuals
that request minofity Ianguaée instruct%on There are rights of the
other pupils of the school d1str1ct to receive a proper educat1on
The public funds must be equitably divided so that both sets of interests
‘are satisfied. 'f i’ | .
It musg be recoghized that the rfght to minority ’
Tanguage éducation.is part of the Charfer} so it is part of the supreme
“law of Canada. As such, it hust be given a broad and gené?;us'épplication
but it is not aﬁ absolute right as "reasonable limité" pursuaﬁt to
section 1 may be applied. If the diversion of public funds to minority
language education adversely and substantially éffeéts the general"

well-being.of the pupil population as a whole, the right may ‘not be N
upheld, as‘a limitation of the right would qualify as a "reasonabte
Timit". |

The two sets of interests w1]1 be balanced one against
the other and a decision reached based on the facts of the particular

situation.

Al

N -
202, Supra, f. 100 and f. 101.
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The Royal Cémmission stated that minarity language

instruction would require additional funds. For that reason it; recommended
that the tederaI government pay for the extra costs'sb‘that the urovinces

wduld be ab]e to prov1de the 1nstruct1on out of the normal program

-of educational serv1ces 203 -The Bgya1 Comm1ss1on 1mp11c1t1y accepted

the "balancing of interests" test. In order not to adversely affect

the pupil popu]ation as a who]e ag funded through pcovinciallfunds, k
it recommended that the additional costs be paid for'e]seuhere, that N
is, by.the federal government. o o ' ° ' 1'._-;
| Once a right to 1nstruct1on is established, through
ba]anc1ng or through whatever criteria are retevant, the 1nstruct1on .
must_be paid for through public funds There are certain. cbsts that
are easily 1dent1f1ab]e as be1ng covered by public fund1ng, teacher
costs, for‘example S : '
“‘nﬂ’ﬁhtarlo study 1dent1f1ed extra costs incurred

+

when French is added'to the curriculum to be. attr1buted to transportatfon,

» -

~

LY

sma]ler class size, use of para- profess1ona]s and new programs]204

Any such costs that are d1rect1y attributable to the m1nor1ty instruction -

-

are covered by the public funding. A. further study conf1rms the neéd

’\ : ook ) " ' C o e
N4 N . . o .

203. ROYAL COMMISSION, Op. cit., f. 15, Bp. 192-193

204. PARTLOW, H.R. - The Costs of Providing Instruction 1n
" French to Students Studying French as a Second Language,
- Ministry -of Education, Queen'? Park, Toronto, 1977 . ‘T%_e
study. cons1dered‘costs for K-8 in 534 schools) at pp.
129-133. - :

4 . oo - R
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for the ;upport services described in the‘Ontario study as gﬁ;ra costs.

The suécgss of the minority,immersion‘1anguage program ié.ldfgely _

dependent on the support services.zbs; ‘
Transportatjon was identified as an extra cost.

When groupings'of pupils occur”féigchieve sufficient numbefs, traﬁspo;tation_

must be provided with public fuﬁdfng to cover the'costs. It has been

reporfed that as school bus transportation costs are exbensivé, "some

Boards.want to aveid paying for the transportation of Francophoné

pupi]s".206 No matter what the desires or Qishes are, if ﬁranspoktation

is required in order to provide the pupil with the right to minority

language instruction, it must be publicly funded.

& In Ridings v. Elmhurst S.D. (No. 2),207 the statute

required a school board to make.provision for the education of its
resident children.éo8 The school board -made arrangéments for the
children to attend a school 6perated by a ;eighbouring school board,
but refused to pay for the tfﬁﬁgportation thaf';as needed in order
fqr the children to attend the school. The Saskatchewan Court of

Appeal decided in the mother's favour on a point of discrimination,

but in so doing, provided the following dicta:

-

205. The Teaching of French as a Second Language ... A Position
Paper Developed by the Canadian Teachers' Federation Commission
on French as a Second Language, November 1981 (at p. 7,
class size is stated to be a major element in the success
- of the program; at p. 8, support services are stated
to be pﬁrticuTE?ly essential)

206. Heirs of Lord Durham, Op. cit., f. 192, p. 53

207. [1927] 2 W.W.R. 159 (Sask. C.A.)
208. The Schoof Act, R.S.S. 1920, c. 110, s. 207
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.

oo 4t could be angued that the Board i not making pnou&d&on
o1 anmangement in any practical sgnsé when d school ib
s0 par distant that the children could nol go to 4it." 209

In United Counties of No?thuhbef]andﬂand Durham

v. Murray and Brighton Tps. Public School Trustée§,2i0 the Supreme'
Court of Canada he]d that the refereﬁce in an Ontario statuteito_“céég
of education" included the transportation costs of the non-residéh;
pupils. - 3 | |
Limfts have been placed on what must Be paid for
in the transportatﬂwﬁ School trustees are not required to provide
- transpo}ta}ion'beyﬁndjwhat %s reasoﬁab]y adequate, rd¥asonable adequacy
‘bein§'4 question of fact varying with the cirgumstances.,,, .
l The Perreau]t212 detision clarifies the 1imit on
what will be funded in order to ensure an education. The court ordered
the school board to pay for the cost$ 1ncurred in sending children

b
to a d1fferent school d1str1ct Just1ce Gordon of the‘Saskatchewan

Court of Appea] he]d, in relation to the costs, that what can- be recovered

must be reasonabTe in a]l the circumstances. The actual costs of

-

sending and boarding the ch11dren in a pr1vate school {chosen by the

parent, not'the.schqol board) is not “the proper measure of damages.213

209. Ridings, Supra, f. 207, p. 162
210. [194f] 2 D.L.R. 273 (S;C.C.) '

211. [Man] Rex rel Kowalski v. Qak Bluff S.D. (No 2) [1937]

2 W.W.R. 634; upheld on appeal without reasons, [1937]
3 W.W.R. 352

212. [Sask] Perreault v. Kinistino School Unit No. 55 (No.
2) (1956-57) 20 W.W.R. 145; aff'd (1957} 21 W.W.R. 17

213. Id., (C.A.) p. 34

——
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If boarding away from home is féquired in order
to receive qn?gducation, the costs of boarding are considered ‘to be

costs of the educat'lon.214

By applying the principles of the foregoing cases,
the costs of minori£y language instruction will include such reasonable
costs including transportation or boarding, that arise in order for
the instruction to be received. ‘Any reasonable costs that are necessary
in order for the education to be received will be included.

If the instruction that is provided is éorrespondence
the same'genera] principles will apply.

-

. Costs that. are incurred but are either unreasonable
or arise from unnecessary elements; that is, expenditures that are
not needed in oner to receive the instruction will not be covered
by public funding.

Section 23 also provides for public fund%ng of tﬁe
-educational facilities as well as the instruction. This provision

will require major capital projecfs whenever new school buildings
are the resulting right from section 23.

Many of the provipces have im\]emented grant structures
or legislation to deal with the pubTic fundiﬁgﬁégquired for minority
language programs and §chools. For éxamp]e. Ontario provides grants

for French school construction. Albertazis has a grant program to -

#

214. 1d.; see also: Henchel v. Board of Medicine Hat Schoo]ek\*’/
Division No. 4 [1950] 2 W.W.R. 369 i

215. Alberta School Foundation Program Fund Regulation, 1983
{0.C. 500/83 A.R. 214/B3) sections 6.4 and 8.1

~
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ensure free transportation for French immersion pupils. British Co1umb1‘a216

' proVidgs funds for-the additional costs related to Francophone education.

(8) - ‘PROVINCIAL LEGISLATION | /,/’ .

The Constitﬁtion;:f Canada, including section 23,
;fs thélSUpreme law of Canada. Prdvincia] laws that are inconsistent .
with secfidn 23 may be declared to be of no force an& effect. 'In
'.addition; section 24(1) providgs broad remedial powers_fon-courti
to‘qrdgf,"sudh-remedy as is conﬁidered.#pﬁropriate and just in the
.circumétanées“ where a confli&t with the Chérter occurs. The potential
impact of section 23 on existi;g provincial laws will be examined
“on a province by province basis, 'Tﬁe state of affairs of minority

language education will also be ‘reviewed.

1.~ " British Columbia
British Columbia has never had nor now has épeciffc
-prgvisions in its schoal -legislation for French }ﬁhguﬁgé'instruction.
| Although legislation is lacking, govekﬁment policy

and initiative are not. The British Co1umbia‘govefnﬁent has adopted

a

216. British Columbta Circular 146 (includes teacher salaries)
transportatypn,sadministration, physical space, library
materials and sqpp]ementary materials) April, 1981
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a_po]ic& that guqfantees access, subject torcertain restrictions,
to miﬁority ?aﬁéuage education:217 The policy recognizes a difference
between minbrity language iﬁstru;tioh for Francophdnes and French
i&mersion second language instruction for Anglophoﬁes; The-;ssential
ingredients 0f its Programme-Caare de Frangais-(French Language Core
-Curriculum) ‘are: - .
' -, R
1, French language instruction provided for Francophoné_
pupils where there is a minimum of ten pupils
per class (handatory requirement);
2. Eventual absolute right of the son or daughter
of a Francophone parent (onTy one) to be educated
- in French;
3.0 A programlbaralleling the English core curriculum
in which all instruction %s to be given in
French except the English Arts Program;
3, St}ictllimitations on ‘the admission of non-franco-
phones to the program; and
5. Extra costs funded by the Ministry of Educétion.
For French immersion programs, school ﬁfstricts
are allowed to conduct early immersion c]asges where it is possible
to bring togéthef twenty non-franCOprné pupils in kindergarten or

grade one. Provision is also made for late immersion when twenty-four

non-fréncophones can be assembled in grade 6.

»

-

217. B.C. Circular 146 see f. 216 ‘ -
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is made for trangportation or boarding for non-resident pupils. Transportation

_1s provided withén the school district but not for puﬁi]s who reside

: Page_91

The weakness with the policy is that no provision -

out of the district that offers the program.

From 1970-71 to 1980-81, the percentage of students

enrolled in elementary second language instruction increased from

«5.6% to 30.1%:and the instructional timé‘devoted to'the French language

. - P 7. . .
increased minimally from five pertent to s1x,percent.218 The increase

is much more pronounced with respect to Frengh immersion enrolment.

-

In 1977-78, one thousand, three hundred and one students from kindergarten

to grade 9 in fifteen schools were enrolled in French immersion programs.

In 1981-82, that number increased to six thousand in fifty-five schools.

219

-

The Miniqtr} of Education is not recommending any

-amendments or any new legislation as a response to the Charter, although

the matter is under general review by the Minister of the Attorney

General.

N

r

220
As there is no legislation in force in British Columbia,

< ﬁ\\\' there are no conflicts with section 23. The practice and policy adopted

may be reviewed and remedies ordered pursuant to section 24(1) of

the Charter. The.only apparent area whg?e a remedy may abp1y is with

respect to the lack of grouping between districts and with respect

~218.
219,
220.

Commissioner of Official Languages Annual Report, 1981, p. 197
Id., p. 199

Letter dated October 27, 1982 from David ‘A. Logan, Research
Officer, Ministry of Education, to J. Anderson; further
Jetter dated December 13, 1982 from E.N. Hughes, Q.C.,
Legal Services to Government to J. Anderson



to the lack of provision for optional instrdctional devices such as

correspondence courses and educational felevision.

2., Alberta

Both English and French were used as languages of

&

instruction in the first schools established in the area now known

-as Alberta. .These schools, primarily under the control of Protestant

or Roman Catholic Churches commenced operation as early as 1842 when
Father Thibault eséLb]ished a mission af Lac.Sgé.-Anne and weli before
1870,'when-the first Canadian government of the Northwest Territories ‘
assumed off{ce and fdopted an educational poh’cy.221 From 1892, the
use of French was limited in practice to approximately one hour each
day. In 1901, the Territorial Ordinance provided for schools to be
taught in the Engiﬁsh language with primary courses in the French
language optiona].222 In 1952, the legisiation was amended to permit
the instruction in French in primary grades.

223 ¢

The current School Actzz4 authorizes French language

instruction provided there is compliance with the Regulations.225

221. CHALMERS, John W. - Schools of the Foothills Province, University
of Toronto Press, 1967, pp. 10-12

222. "Northwest Territories Ordinance, 1901, ¢. 75, s. 136

223. Schoof Act, S.A. 1952, ss. 381-384
224y  Schoof Act, R.S.A. 1980, c. 5-3, s. 159
225. Alberta Regulation 490/82 = - .

G
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The RequTations impose procedural requirements on boards inciuding
the prov1d1ng of satisfactory arrangements for all- Engl1sh instruction
pupils that are displaced as a result of the French language instruction
and minimum t1me requ1rements for Eng11sh arts 1nstructxon The amount
of English 1nstruct1on requ1red varies from grade to grade with, the
amount of Engl1sh instruction 1ncreas1ng in the h1gher grades. Hwnimum
amounts of Enq]wsh 1nstrurt1on are spec1f1°d for qrades 3-12.

| There is no d1st1nct10n made *in 1egzslat1on or regulation
between French 1nstruct1on fer Francophones and french immersion.
In practice, pupils regardbess*of thetr mother-tongue are placedqin
the same program? The justification is the sparsity and the wtde
geographical ditpersioq ot the Alberta Francophone comﬁunity. The
description of prbgrams outtined by Alberta Edutation défines French
asfthe language of instruction when instruction in the French language
is provided in at least one other sﬁbject‘in addition.to a.French
Tanguage arts course and whenffrench 1s used as the language of instruction .
for at least twenty-five percent of the instructional time per day
'for each pupil to a maximum of eighty percent of the school day. =

Thg'provisian of minority ]angtage instruction is |

discretionary. However, there are two factors which influence the
decision. First, the School Act provides for Local Advisory Boards
" which are granted authority by the Act. The author1ty includes the
right to request the institution of French language instruction, the

right 'to nominate teachers for the program, and the right to advise
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the board.226 I a school board receives a request to institute a

-

?rengh language program, it is required to do s¢ “as soon as it is

practicable to do so “ 927

Second, there exists an unproclaimed amendment to
the Schoof Act that provides authority for the Minister of Education
to order a school -board to pay the costs of French language instruction

for its resident pupils who.attend a different school jurisdiction

.

228
. From 1970-71 to 1980-81, the percentage of students

provided that the resident bbard does not offer the French program.

enro]]ed in elementary second Tanguage instruction decreased from
25.3% to 22.2% and the instructional time increased from six percent
"to seven percent.é29 The numbers of students enrolled in French immersion
in 1982-83 totalled fifteen thousand, five.hundred and five or approximately
3.65% of the total pupil population.
(L Alberta's lack of distinction between Ang]ophﬁne 3
| and Francophone pupils is unique. It is tHe only province that mak
. ho distinction. "If a remedy ordered pursuant to section 24(1) includes
the provision\of separate instruction or facilities for Francophone
pupils, Alberta's present system would be inadéquate and-would require

revamping.

226. Schoof Act - Supra, f. 224, s. 27
227. lbid.
228. Supra, f. 156

229. Official Language Commissioner Annual Report, 1981, p. 197
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A conflict between.section 27(2) of g%é échoot Act
and sectio€'23 of the Charter may arise dépé;ding on the pi{ticular
sftuation. Section 27{2) allows a.school board time befo%e}it institutes
French language instruction. It need only offer the instru;tion "as
soon as practicable to do so". Section 23 does not'tontempiafe a
time lapse between when the riéht accrues and when the right is implemented.

The discretionary offering of French language instruction
in Alberta is usurped by the provisions.of section 23 of the Charter.
If the criteria of section 23 are met, there islng longér a discretion.

The Alberta Francophone Assdciation in 1980, made
a formal request for the establishment of:FrénCOphone school b&ards
in order to guarantee reasonable coptrol over their own syétem.230
The request has net béen'implemented.

. Since the enactment. of the Charter the two Edmonton ¢

and two Calgary school boards have received petitions for minority

language schools or, a]igrnatjve]y, for the transfer of funds to a

-

]

)

T

230. Official Language Commissioner Annual Report, 1980, p. -
33. A fyrther request was made in 1983 by the Association
to the Minister of Education for amendments to the Schoot
Act to include the rights of French Albertans to a Ffench -
education in French schools administered by francophones.
Approximately 15 schools are requested. (Source: Calgary
Herald, Thursday, September 1, 1983)
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private Francophone school. The two Calgary school boards have agreed

-

to transfer funds to the private Francophone school, Lycfe Pasteur,
for their resident pupils who attend the Lyc€e. The Edmonton Catholic
" school board has resolved to establish a French school for its Francophone

fl

pupils effective September, 1984. Criterfa for entry to the school

are to meet the spirit of section 23 of the Charter and will be d;termined

by an e}écted parent advisory committé'e.z31 ' ' - ;’
' A legal action, supported by the Court Challenges.

Program232 has b;en commenced by L'Association de 1'Ec e GeOrges‘

et Julia Bugnet against the provincial governqent. Thenacfion seeks

a2 Declaration that the Afberta Schoof Act is %nponsistent with section

23 of the Charter and a further Declaration that the rights provided
by section 23 include the right to equivalent powers and rights as
parents/Pf English speaking children and to equivalent facilities

as prorided to English speaking‘chi]dren.é33 ‘

’ »
The Minister of Education will be recommending new

legislftion for Alberta with respect to minority language education
rights.234

4

d A

- 231. As soficitor for the Alberta ScQooT Trustees' Assogﬁation,
. I have personal knowTedge of these matters.

232. See Chapter III (E)(e)

233. Mahe, Martel, Dube and L'Association de 1'&cole Georges
et Julia Bugnet v. Her Majesty the Queen in Right of the
Provigce of Atberta (Court of Queen’s Bench, Judicial

District of Edmonton, No. 8303 33948)

s B
234. Information supplied by Alberta Education
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3. ’ Saskatchewan

The Education Actys provides that English is the

ldnguage of instruction but that a languagé other than English may

[ od

be used as a langquage of instruction subject to the_Regu}ations.zé6
) Thé Lieﬁtenan; Governor {; Council has the power to designate schools
in which Ertnch'shail be the principal language of instrucéion in
a designgked proqraﬁ. Once a school or program is desiénated as French,
every pupil has the right to attend and to receive instruction appropriate
to his grade and yehz;/ _ ' '
‘ The Regqulations provide for the establishment of Fre;;h

1gnguage‘schoo1s if four conditions<are ﬁet:

1. the school must_have minimum o?.;;fteen students .

for instructional ‘qrouping;

[ ]
2. the school must offer only the designated program;
L

: LS
. 3. the Minister must be satﬁsfied that the designated -7
| program will operate for at least three consecutive
years; and -
4.  adequate provision must be made for the education
! of pupils who do nbf wish to enrol in the French ;
program. °
235. The Education Act, R.S.S. 1978, c. E 0-1, 5. 180
236. Saskatchewan ﬁequ]ation 118/79. - . )I
!

e ¢
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‘There are two types of des1gnated programs, Type np® -
 .and Type "8". Type "A" resemb]e& the definition of minority language
instruction for Francophones, although there is no language limitation,
on who attends. It includes French. 1anguage instruction for all courses
except Eng]ish Arts, complimentary cultural activities, Freéch administration
with some provision for English communication if requested, by teachers
or parents, and a restriction that no othgr programs may be offered
in a school where a Type "A" program is offered.

~ - In effect, the Type "A" program guaranfees a French

school w1th 1ts own administration and cultural act1v1t1es
&

\k\‘ The Type "g" program consists of various courses of
study, some in French S0 that more than fifty percent but less than -
eighfy'percent of the instruction “is in the French language.
The Regu]atiohs pqpvide discretion for the Minister S
of Education to éstab]ish French language proqrams if requested to
do so by a Board of Education or by the qovern1nq body of a private
sch001 Boards of Education are required to make a request if parenﬁs

of fifteen or more studq.'% request the establishment of a French

program.

*
The Act and the Regulations have been the subject

of Titigation on two occasions. In one dec‘ision237 the Saskatchewan

- Queen's Bench issued an Order for a Writ of Mandamus ordering the

T

237. Saékatchewan ex rel White v. Prince Albert Roman Catholic
- Separate School District No. 6 (1981) 6 Sask. Rep. 109
(Q.8.) - ' '
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school'boarﬁ to request thé Minister-o{vgducation to designate a school.
Parénts representing twenty-fwo Studenté from }indergarten to grade'v
6 had pé&itioned the board to make such a_request but the board ﬁ!& A
not made the request to the-Minister.

.In the second case,238.pérgnts requested the reinsE&tement
of an advanced French program (Type "B") in grades 10, 11 and 12.

The Saskatchewan Court of Appeal interpreted the Requlations as requiring

. the designation of a school and not the designation of any particular

grades in the school. As there was a school, no order was made against -

the school board. Justice Hall stated:

"The provision in the nequlation is only Zo designate ‘
the schoof for the program. The manner in which the program
46 implemented {4 the school is designated, and the extent
Zo which <t {4 impfemented, are mattens not covered by

the regulations nelied upon."239 R

On February 17, 1981, the Supreme Court of Canada denied Teave to
appeal the decigion of the Saskatchewan €ourt of Appeal. The Regulations
were, however, subsequently amended to allow the Minister of Education

not only the right to recommend the designation of.schools but also

the levels to which the designation applies.

240 ‘
Both the Frenqh-Canadian‘Cultura1 Association and

the Association of French-Canadian School Commissioners, in Auqust,

238, Saskatchewan ex rel Leblanc v. Board of Education of the
Saskatoon East School Division No. 41 and Minister of
Education (1981) 6 Sask. Reporter 113 (C.A.)

239. 1d., pp. 117-118 -

240. Saskatchewan Regulation 116/81 (0.C. 749/81 dated May
19, 1981) S
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1980¥'requested the establishment of French Langﬁaqe school boardsr

but‘ho action has been‘%aken on the request.241
The Department of Education has established an offipia]

language minorjty advisqry_committee effective 1980.242
Pupil enrolment in elementary second {French) language

instruction has decreased sligﬁtly over the past ten ;vears243 whereas

French fmmersion programs have flburished. Approximdte]y two thouéand

chiidren were enrolled -in 1981-82 in immersion programs in kindergarten

to grade 12 in eighteen schools. This represents 5pproximately 1%

of the fota] pupil population. In 1977-78, four hundréd and seven

pupils or approximatéiy .2% of the total pﬁpi1 popuiation'were enrolled

in French immersion programs for kindérgarten to grade 8 in two Schoo]s.244

. A comparison of section 23 of the Charter. with the

qukatcheyan legislation does not show any blatant conflicts or contradictions.

The implementation of French instruction is based on numbers with

no discretion once the numbers are reached. The number "15" will

- be subject to reQiew pursuant to the numbers test of section 23.

It is not likely that "15" will result in many confiicts.
Saskatchewan does tec0gnize_two types of programs.

Its legislation is easily adaptable to FrenchJschoo]s pursuant to

section 23. There afe no'}estrickions on which type or category ¢f

parent is entitled to qu%]ify. Thus, the Saskatchewan legislation

is broader than section 23.

241. Official Lanquaage Commissioner Annual Report, 1981, p. 43
242, Op. cit., f. 194, p. 30

243. Op. cit., f. 190, p. 197

244. Id., p. 199
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The Saskatchewan Department of Education is neither
recommending the amendment of the Act nor new legislation as a result

of the Charter.

245

4. Manitoba
_ o
Manitoba's historx of French languaae instruction
f; thaf of controversy and turmoil. In 1890, the Protestant English
majority expressed resentment over the dual educational sysfem and
~ the use of the French language. Consequently, legislation was passed

~ to remove guarantees provided by the Manitoba Acl,,e for French Catholic

minorities. The daqg system wq;qfeplaced by a non-denominational
! p .

system with English as the only language of education and with

247
all ratepayers taxed to support the public school.

245, Letter dated Nowember 2, 1982 from W.A. Wells, School
Administration Consu]tant Saskatchewan Education, to
J. Anderson
246. Manitoba Act (1870) 33 Vict, ¢. 3 sec. 22 granted legislative
. authority in relation to education to the province with
N the following restriction as a substitution for sec. 93{1),
(2) and (3) of the B.N.A. Act
{1) Nothing in any such |aw shall prejudicially affect
any right or privilege with respect to denominationa)
schools which any class of persons have by law or practice
in the Province at the Union:
{2)= An appeal shall lie to the Governor General in Council
from any Act or decision of the Legislature of the Province,
or of any Provincial authority, affecting any right or
privilege of the Protestant or Roman Catholic minority
of the Queen's subjects in relation.to education:
(The words "or practice” were inserted as there was no
education legislation in existance in Manitoba in 1870)

247, Public Schools Act (1890) 53 Vict, ¢ 38 For a general
review of Manifoba's history, see: LAXTER - Op. cit.
f. 8, pp. 61-62; SCHMEISER, D. - Civil Liberties in Canada,
~  Oxford University Press {1964) p. .158-169. .
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"

On an application by a Catho]ic ratepayer, the Supreme

 Court of Canada248 held that the 1890 legislation prejudicially affected
. -

rights and privileges with respeét to-denominational schools which
Catholics had “by practite". The Privy Counqil,249 however, reversed
the decision and held that the only right or privilege was the right.

to establish and maintain church.schools.

The Roman Catho]ic minority appealed to the federal

-

government to disallow the legislation and to pass remedial legislation

pursuant to section 93 of the British Nowth America Act.ocq The federal
and provincial governments, as an alternative to federal remedial
legislation, agreed to a compromise whereby limited educational and

réligious instruction in French would be where there Wwere ten or more

- French-speaking students'.251 In 1970, Bill 113252 gave back to the.

French-speaking residents, the right to have their children educated

in French. e

| 248. Barrett v. City of Winnipeq (1891) 19 S.C.R. 374

©. 289. Tity of Winnipeq v. Barrett (1892) A.C. 445

250. On this occasion, the Privy Council agreed with the Roman
Catholic minority that an appeal could be taken to the
federal cabinet for remedial legislation pursuant to sec. +
22(2) of the Manitoba Act see f. 246 (Brophy v. A.G. Manitaba
[1895], A.C. 202.7 For further details see McCONNELL,
William H, Commentary on the B.N.A. Act, MacMillan, Toronto,

‘(1977) pp. 290-291 ’ :

251. LAXTER, Op. cit. 8 pp 61-62 (See Schmefiser, Op. cit.
' 219, p. 166, referred to as the Laq?ier-Greenuay Compromise)

252. An-Act to amend the Pubfic Schoofs Act S.M. 1970, S-1.
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The current Public Schoods Act,c. declares b;th French
and Enq&iﬁh to be languages of instructioﬁ. A échoo] board is required
to provide,French insfructioh,if there are twenty-three or more students
to’ ber instructed in a cTass.zs4 The Minister of Education has the
authority to require a school board to provide French language instruction

Qhére_there are less than twenty-three pupils. School boards that

‘receive requests for French language instruction from insufficient

numbers have the option of providing the instruction through agreement

with other boards:255 .

English is a compulsory course for all French instruction .
programs in grades 4 to 12. The Minister has discretion with respect
to time allotments for instruction and for textbooks and materials

to be uged.256

Manitoba also provides for the administration and

A3

~ operation of a school to be carried out in French where seventy-five

.-

percent or more of the instruction in an elementary school or sixty

percent or more of a secondary school is in Frehch.257 The French

253. S.M. 1980, c. 33, CAP P-250, s. 79(1)
254. 1d., s. 79(3)
25. 1d, s. 79(7)

256. Manitoba Public Schools Regqulation 5/81 (January 24, 1981;
Volume 110, No. 4) '

257. Id.. s. 9(2) and Act - Supra, f. 253, s. 79(5) Approximately
30 schools operate in the.French language for administration
(information supplied by Louis Gosselin, Department of
Education, Manitoba)
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. education had become the first Provincial Council for French education.

PaggﬂlOd

progrém'is accessible to any pupil regaraless of mother-tongue or
qualifications of. the parent.

The Act258 provides fdr the estab]ishment.ofla tanguages

of Instruction Advisory Committee. This Committee is an advisory

committee to the Minister on all matters pertaining to language 1nstruct1on.

By the end of 1980, a joint .co- bpelat1ve conm1ttee on French language

r -

1259
Manitoba, unlike Alberta and Saskatchewan, has experienced

am increase in enrolment in both second language core instruction
and French immersion programs., In Alberta and Séskatchewan, the increase

has been substantial but only -in the immersion area whereas in Manitoba,

for second language enrolment, there was 29.6% of the pupil population

. in 1970-71 compared to 45.1% in 1981-82. The amount of instructional

time 5150 increased from five percent to six percent. - 260 Frenéh immersion
enroiment increased from one thousand, six hundred. and s1xty seven

pupils or approximately .6% of the total pupil popuTat1on in Eﬁﬁ 78

in klnderqarten to grade 9 in terteen schoo]s, to five thousand

to grade 12 in fifty-nine schools in 1981-82. 261
Manitoba exper1enced~a reverse court challenge to
the ones in Saskatchewan, Parents whose children were in Eﬁ@fish

-

258. Act - Id., s. 79(8)

259. Annual Report - Op. cit.; f. 190, p. 41

260. Id., p. 197 -

% 261, Id., p. 199 .

.-

T
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instrdction‘classes objected td their children being displacedrby

a French immersion schoo].262 Their neighbourhood school had been
designateq by the bqard as a French immersion school.” The court found

in favour of the school board by ruling that_tbe‘parentsiand their

children had no vested rights in relation to the'neighbo&rhood school.

'Good faith and acting fairly on the part of the school board were

identified by the court as important and necessary criteria when establishing
a minority language program and when disp]acing'the majqrity languiye
student.. This case illustrates how conflicting interests ére weighed .

and balanced with the French language instruction prevailing.

In 3 recent ﬁecision, the Manitoba Court of Appea1263
construed the reference in sectidn 79(3) to a "class" as al]owihg grouping
of pupils from kindergarten and gqrade”] to make a c]ass: This was
necessary in order to meet the numbers qualification (23) for a French

H\prog}am, It ordered the schoo] board to provide fof French instruction
"'for the group that had pet1t1oned for it. The Court of Appea1'also
: he]d that kindergarten pup11s are included in the reference to pupils
in section 79(3), even though there is no obligation on a school board
to'imh1ement_kindergarten pfograms;
: In a further recent decision, the GQueen's Bench of .

Manitoba264 upheld a school board policy that required parents to

. 262. Howden Parents Assn, et al v. Board of School Trustees
. of Saint Boniface School Division No. 4 and the Minister
of Education of Manitoba, (1981} 5 M.R. (Z2d) 278 (0.8B.)

263. Re Pernisie - Supra, f. 162

264. Bachmann v. St. James-Assiniboia School Division No. 2
Court of Queen's Bench, Court No. 2668/83, dated November
17, 1983 (Morse, J.)

-
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pay for transportation to French immersion programs. Transportation

free of cﬁarge was provided for attgqgance English programs. \gustice
Morse determined that although the app]@gﬁﬁithad a right to have her
children attend the French language classes, the school anrd could
‘levy a transportation fee as the.Manitoba legislation imposes no duty
on a school board to provide transportation, |

The Manitoba legislation does not expressly differentiate
between Anglophone and Francophone French lanquage instruction, nor i
.does it expressly provide for French schools. -As both may result
- from the implementation of section 23 qqﬂi}he rémedy power of section

24(1) of the Charter, the Manitoba legislatign ﬁay be lacking in those

areas.. ,

The flexibility in grouping for French instruction
iﬁﬁfﬁﬁbogitive feature of the 1é§islation. It not only allows for
grouping between boards, it also allows grouping in grades within.
a school'jurisdiétion.

The “numbers" test is higher than the test provided sgg
in British Co]umb{a ;nd Séskatchewan. It will be judged in.accordance
with the circumstances of each case, but could be found id conflict
with the number# test of section 23. ) |
Mi;ed schools of both English and French instruction
. are contemplated by the legislation as administration is determined
by the language of the majority of classes in the schopl. The right f
to French instruction is guaranteed on a class basis not on a school
basis.

Although the Manitoba Department of Education is reviewing

the legislation in'light of the Charter, no amendments are planned
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for the area of French language instructioﬁ.265

5. Ontario '//

Religious, not linguistic, provisions were made for

schools in Ontario.z66 In the post-confederation period, the Tinguistic
i

rights of Franco-Ontarians became hotly debated issues267 and resulted
* .

in an Ontario Regulation that officially stated that English is the

‘language of instruction and communication "except where impracticable

-

by reason of the pupil not understanding Engh‘sh".z-68
! .

?

265. Letter dated December 16, 1982 from Leonard A. Floyde,
Director Departmental Administrative Support Services
to J. Anderson.

266. Common Schoofs Act, 1859 (22 Vict., c. 64, Upper Canada)
and Separate Schoots Act, 1863 (26 Vict., c. 5, Upper
Canada) These include the right to establish denominational
schools, the right to invoke state aid in the collection
of taxes, the.privilege of exemption from taxation for
the support of public schools, and the privilege of teaching
religious tenets of their denomination in their schools
{see CLEMENT The Canadian Constitution, (3rd Ed), Carswell,
Toronto, (1916) p. 780 _

-

267. LAXTER - Op. cit., f.-8, p. 63

268. Quoted in Report of the Royal Gommission on Education
in Ontario, Baptist & Johnson Printer, Toronto, 1950,
p. 401
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Regu]at:zﬁ\i? was passed for 1912-13 commencemeng.‘
This Requ]ation;provided that French may be used as a 1an§uage of
instruction and communication not to'e;;eed one hour per day in each
class. The trustsgs_of the separate schools in the City of Ottawa ‘
in opposition to Requ]atiqp 17‘refused ta oben.sbhools. The provincial
Teqislature thereupon enacted tegislation to prévide for.the auties
" of the separate school board. A legal action was commenced whereby
and the French Catholic trustees attempted to have the Regqulations
deemed uftra vizes. This controversy culminatéd in the Privy Council
where it was determined that the restriction on the use of French
was .ontra vites the provincial ]eqis]ature.269 For obviou$ reasons,
the opposition to the Bequ]ation continued until it was rescinded
in 1944. During the miﬁ-ﬁOs, siagnificant modification of Ontar%o's

Tegislation was made to provide rights for use of the French lanquaqge.

The current Education Aclygq provides for French immersion

programs for Enqlish-speaking students and for French instruction
for French-speaking students.271 There is restricted access to Frengh

instruction programs for nonﬂFrench-speakinq pupi]s;272

269. Ottawa Roman Catholic Separate School Trustees v. MacKell
{1917) A.C. 62 TFor a detailed description of the controversy
see Schmeiser, Op. cit. f. 249, pp. 143-145; for an Annotation
of the MacKell case 'see LEFRQY 24 D.L.R. 490

270. R.S.0. 1980, c. 129
271. ‘1d., s. 258
272. 1d., s. 250(6)

~
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The legislation sets number§ required before the French
_crogram becomes mandatory. 273 For elementary, there must be twenty-five
pupils. For secondary, there must be twenty pupils. <274 The pup1ls
are to be assembled in “classes or groups" in order to achieve the
require& nnmbers. This allows for multiple grades in one classroom.
If there are insufficient numbers, the school board may in its discretion,
implement a French language proqram. These provisiqns do not apply
. to implementation of French n;;;:)ion instruction.
‘ "Simi1ar provtsions are made for Enqglish instructton
" in areas where English is the minority lanquage.

There s a distinction made between the right to a
Frencn class and the rtght to a french school. The right to a French
elementary schooT arises where the numbers warrant, in the opinion
of the school board. This mears that a school board is obligated
to provide French lanquage classes if twenty -five pupils may be assembleﬁ
but is not obligated to provide a French elementary school unless
it determines that the numbers are sufficient.zys“Similar discretionary
" provisions exist for a French secondary school with the additional
authority to provide "an appropriate unit of a secondary school"™ as
an alternative to a schoo],276 and the authority to enter into an
agreement with another board in order to establish a schodl.é77 By
the end of 1980, six school hoards had taken advantage of a provincial

273. 1d., s. 258(2)

274. 1d., s. 261

275. 1d., s. 258(a) |

276. Id., s. 261(4) : " -
277. 1d.,s. 261(5)
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scheme which prgpfhed speciaT grants for separate entity high schools. 5yg

English Arts as a- sub1ect is requ1red for grades 5.

et

-~ and up for all French programs. =

"279 .
A Languages of Instruction Comnsswn! Ontario is

estab11shed by the Act to advise the M1n1s+er of Education on matters
perta1n1ng to minority language 1nstrurt1on 280 There are a]so provisions
for French advisory committees to the local school b_oards.zs1

French f;nquage instruction in Ontario for Anglophones
is increasing dramatically. Second language enrolment in elementary
schools increased from 37.5% to. 61.4% from 1970-71 to 1981-82 with

instructional time increasing from seven percent to eleven percent. o,

‘French immersion enroiment. increased from approximately .76% of total

“

pupil population or twelve thousand, seven hundred and sixty-four

pupils to approkimately one percent of the total pupil population

or eighteen thousand pupils in kindergarten to grade 8 in ?ne hundred

and sixty schools to ome hundred anﬂ”ninety schools from 1977-78 to
o~ - :

83 <

The Ontario 1égis1ation‘addresses all of the issues

1981-82.2

that may arise out of the application of section 23 of the Charter.

278. 1d., s. 258(5)

279. Annual Report - Op. cit., f. 230, pp. 31-32

i

280. Supra, f. 270, ss. 274-277 -
281. 1Id., s. 262

'282. Annual Report - Op. cit., f. 190, p. 196

]

183. 1d., p. 199
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There may be si;dations where the applica@ion of‘;ect%on'ZB wi]].di§p1aié
the discretion proyidgd in the Ontario legislation. | |
The issue that remains as the “hot@ political isﬁue

in Onfario.is_contro1 over Francophoné schools.284 The establishment

of a French language school board for tﬁe twenty thousgnd French-speaking
pupils in the Ottawa/Carleton regioﬁ and for any other region théf .
.wpu1d be viable, was recommended by the Franco-Ontario Education Council,
an advisory body to the Minister of Education in 1980... . | \\\ '

285
A lawsuit similar to the St. Boniface case from:Manitbba

286
arose in Ontario. Justice Stewart of the High Court of Justicé‘dismissed

LY

a motion for an injunction by English parents whose children had beenf h

transferred out of the local school due to tHe school being designated

as a French immersion sch001.287

®

< 5

284. An action has been commenced to determine this issue (Desroches,

Brisson, Belanger, ‘Godin, Association Canadienne 2 Frangaise

de L'Ontario and Association des enseignants Franco-Ontariens

.v. The Attorney-General of Ontario.) . As well, the Lieutenant

Governor by Order in Council 2154/83.dated August-4, 1983

has referred the issue to the Court of Appeal for hearing

. -and consideration pursuant to section 1 of the Constitutional
Questions Act.

" 285. Annual Report - Op. cit., f. 190, p. 43; recent developments
on this matter are discussed in Chapter IV {C)(3)

' 286. Howden - Supg&; fh526f

287. Crawford et al v. Ottawa Board of Education, [1971] 1 O:R. 267
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The Attorney-Generé]‘s Department, in consultation
with the H1n1stry of Educat1on has reviewed the Ontario 1eq1s]at1on
“in rela*ion to the Charter Legislation to recognize the right of
every french-speaking pupil to an education in'the'French'language !

and to establish mino ity-language séétﬁqhs of public school boards .

o

consistin ees elected by minority-lanquage electors istpmposedﬂgg8

JPE

6. - Quebec
s ] ’ < ‘ 9

= N

s

A Royal Commission on the French Language and Lanquage

R1ghts in Quebec (Commiss1on Gendron) was appointed by the Bertrand

qovernment in December 1968 after a schoo1 conflict in St Leonard -

where the school board had attempted to direct the children of [talian

" immigrant families to French-language schools. The Gendron Commission

Report, presented to the government on December 34, 1972, recommended

- that French be declared thé offitial language of'Quebéc. Other reécdmmendations
. for various areas such as industry and work weré madé_inc1ud1ng a
fecommendatioh that no action be taken in the area of public educatfon

for three to five years. The major problem-for resolution facing d
‘the Commission was the trend of immiqrants to Quebec enrolling their

‘Ehi]dren in Eng]ish schoo]s It was- the view of the Commission that

that prob]em may be part1a11y reso]ved by the 1mp1ementat1on of the

' other recommendations’, § S - ,

288. Ministry of Education - Ministry of Colleges and Universities:
A Proposal in-Response to the Report of the Joint Committee
on _the Governance of French-Language Elementary and Secondary
Schools; March 23, 1983 (see Chapter IV C{3) for further - :
details) , ' ’
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Rs a result of the Gendron Commission recommendations,

the Bourassa government passed 8111 22 on July 31, 1074 -289 Bill

22 or the 0654c¢a£ Languagea Act, genera]]y followed the Gendron recommendat1ons,

the exception be1ug in the area of educat1on 290

- Bill 22 established that the Tanguage of instruction

in Quebec .public schools be French but that English continue,_ as it

then was, as a 1aqguege of 1nstruction.291 For eny changes to the
Eng]ish "status quo", the'Minisﬁer's approval was required. Two ba51c '
schemes. were provided for determ1n1;q eligibility for English 1nstruct1on
(a) mother-;ongue of the pqpi];zgz
{b) linguistic competepge.zéj
A series of language tests waslalse established for determining linguistic
‘competeqce.294 | _' '
The Greater Moﬁtrea] Protestant School Board unsuccessfully
cha]]enqéd the legislation. 295 Chief Justice Desch®nes held that
section 93 of the British Nonxh Amendica Act of 1867 guaranteed reI1g1ous

!
r1ghts, not 1anguage rights. $

289. Bill 22 Supra, f. 105

290. See McWhinney, Edward - Quebet and the Constitution, Unavers1ty
of Toronto Press, Toronto, 1979, p. 63, for a review of .
the possible reasons for the exception

291. Bill 22, Supra, f. 105, s. 40
292. 1d., s. 40, 3rd paragraph
293. 1d., s. 41 S ~ ~ : e

294. Bill 22, Supra, f. 105, s. 43

295. Protestant School Board - Supra,/f. 7 (to be discussed
in more detail in Chapter IV (AY)
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In. 1977, the Lévesque government replaced Bill 22
with a more comprehensive 1anguage act, Bill 101. - 29§ Inc]uded in
Bill 101 were substantial chanqes for the languages of 1nstruct1on

for Quebec.

Bill 101 was preceded by a White Page 297 that descr1bed -

among other points, the provisions relating to the language of 1nstruct10n
2

Camille Laurin, Minister of State for Cultural Affairs, through the

.White Paper, clearly enunciated the government's views as being two-fold;

)

first, to open the English schools to those who then lived in Quebec

and were part of the English-speaking community; and second, to direct
. ™~ :

S
all others to French schools. -298

Sect1on 72 of the Quebec Charter (Bill 101) prov1des

that 1nstruct1on in kindergarten, e]ementary and secondary schools
shall be in French. Sectiogn 73 provides for four exceptions to section
72: ' '
(a) children whose mother or father received English
'eTementary instruction in Quebec;
(b); children whose mother or father: received Engltsh
elementary 1nstruct1on cutside of Quebec but

who were domiciled in Quebec on the date of

the coming- in force of the Quebec Charter;

'296. Bill 101, Supra, f. 108

297. Quebec, White Paper, Libre Blanc, Supra, f. 109

298, 1d., pp. 71-72
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(c) children who were receiving instruction in English
in Quebec during the year before the coming:

in force-of the Quebec Charter; and

" {d) children whose older brothers or sisters were
| réteiving_fnstruction_as Specified‘iﬁ {c) above.
N The Lévesque government acknowledged the difficu?ty
in spec1fy1ng the ¢riterion for deternmnlnq the right of access to

1nstiggilpﬁ:pn Eng]1sh p9g A new cr1ter1on was therefore se]ected

that “"has the afvantagé_of being related to the school system“.300

Parents or children who study or studied in English schools are “thought

to belong to the ]iﬁguistic.community which creatgg and_maintaineq

this system of instruction. These parents are, iﬁ a way, the heirs

of the English schoo'ls;“301 - : " . {;
5

Section 79 provides a limitation on the right to Enq11

.1nstruct1on similar to section 23 of the Charter, namely, where numbers

warrant.

Non-residents or future residents of Quebec were-not

entitled to rights purSuant\to.section 73. However, the Quebec Charter
d;es provide for persons who ére temporarily resident in Quebec302
and does provide for-autho;ity for thelgovernmént to make requlations
to extend the scope of section 73 to persons covered by a reciprocity

agreement between Quebec and another province.303

-

299. See White Paper - Op. cit., f. 109, pp. 73-75 ¢
300. - Ibid.
301. Id., p. 74

302. Quebec Charter, s. 85

303. Quebec Charter - s. 86 This 1s)the point raised and offered
by Premier LBvesque at the St. Andrews Conference (see
Chapter I1 (D))
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B1]] 22 and Bil. 101 have the effect of 11m1t1ng access

to Eng]1sh instruction in Quebec. -304 The percentage of children 1n
English-language schools has decreased cons1derab1y.305 The percentage
has dropped from 16.7% in 1975-76 to 13.8% in 1980-81.

In addition to 11m1ted access to English schools,
enrolment in second lanquaqe or French immersion programs has a]so
diluted Eng]1sh instruction in Quepec. At the elementary level, 41.2%
of the pupil population enrolled in second language instruction for
9% of the school day in 1970-71. In 1981-82, 37% of the pupil populat1on
for 10% of the instructional day, were enro]]ed in second 1anquaqe
instruction. 306 ‘Secondary level figures show a decrease.from-lOO%
to 98%'bnt an"increese_in the amount of instructional time from 14%
to 16%7367' French immersion enrolment haS'increased from sevenfeen
thousand, eight hundfed in 1977-78 to eighteen thodsand, five hunereé
in 19é1-82308 desﬁ?te'the ovecali decrease in English school enrolment.

On September 8 1982, Chief Justice DeschBnes of the

Quebec Superion Court309 dec]ared sect1ons 72 and 73 of the Bil 101,

. 304. For a discussion of the adverse effect of the legislation
on English schools, see: Annual Report - Op. cit., f.
194, pp. 30-31; Annual Report - Op. cit. s £. 230, pp.
34-35; Annual Report - Op. cit., f. 190, pp. 44-45

'305. Annual Report - Op. cit.. f. 190 Enrolments are decreasing
at-approximately twice as fast as the French schools

306. Id., p. 194
. 307. 1d. p. 195
308. Id., p. 199

309. Quebec Association of Protestant School Boards - Supra,
f. 70
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~

Charter of the French Lanquage, to be of no force and effect insofar

that they are inconsistent with section 23 of the Canqdian Charter.

Ke further declared cefﬁa#q\Regu1atibns310 to be of no'%Tfect insofar

as they were fnconsistent with section 23 of the Canadian Charter.

The facts giving rise to the legal action commenced on May 27, 1982
when Dr Camille Laurin, Minister of Education, 1ssued a directive
to all scheol boards in Quebec reminding them of the provisions of

the Cha?ter of the French Language and directing that only those children

who qualified under the Quebec Charter were to be entﬁtied to instrucéion
in English in Quebec. ‘

The plaintiffs in the action were guickTy advised
that individual legal proceedings were being prepared agaiest them

for contravention of the Canadian Charter, in particular, section

23. In order to ensure that proceedings would be qeeerel enough to
cover all pessib]e cases which could arise, it was decided, after
a8 meeting between the Chairmen of the Lakeshore School Board and the i,
Protestant Schoo1 Board of Greater Montreal and the Execut1ve Committee
of the Quebec Association of Protestant- School Boards, that a petition

for a declaratory judgment should be made by those three entities

Jointly. 9}

310. Regu]at1ons respecting requests for instruction in English,
0.C. 2851-77 (1977) 109 G.0. II 4591 with amendments;
Regulations respecting the Tanguage of instruction of
persons staying in Quebec temporar11y, 0.C. 2851-77 (1977)
109 G.0. II 4615 as amended by 0.C. 1129- 82, May 12, 1982
(1982) G.0. I1 2229
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’ 4 .
The petition was presented ‘in August qyring seven
. ) , .

, days and the decision was renfered on September 8. The first section

of the €anadian Charter that Chief Justfce pesch@ngs considered was
the remedy provision, section 24(1). 1In his view, a declaratory judgment
was an appropriate remedj pursﬁant to section 24(1). Although the
verb used in section 24(1) (English version) is iﬁ the past tense,
he determined that the,scope bf secfion 24 should be interpfeted to
i}nclude future events. {E:CitEd the following as reasons tb support
his determination: | |
1. The liberal approach of the Supfemertpurt of

Canada in Borowski v. Minister of Justice

311
. R A ’
to standing in constitutional cases should apply”

to section 24(1).

2.  The French version of section 24(1) is broader
and couTd apply to future events.

3. The factual situation was not merely an apprehended;

future infringement. Dr. Laurin's May directivg
brought the matter into real existence.

4. The school year had bequn by the date of the
decision, so that the matter. was no longer in
the future. It was in the interests of the
children to have the matter }esolved quickly N

and not to require refiling of the petition.

311, (1981) 130 D.L.R. (3d) 588
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5. The Charter is not an ordinary ‘law. It is the
supreme law of Canada and must be interpreted
11bara1]y.312 _
« . As no proclamation had been issued for sect1on 23(1)(a)

to apply to Quebec pur5uant to sect1on 59 of the CORAI&I&(&OH Act,

1932. the court con51dered on1y sect1ons 23(1){b) and 23(2).

The Charter of the French Lanquage spec1f1es that

‘French is the language of- 1nstruct10n The exceptions out11ned for
1nstruct10n in the Engl1sh 1anquage in sectlon 73 refer. to Quebec.

Th1s is in contrast to section ™23 of the Canadian Charter which refers

to Canada

“

Chief Justice Desch®nes compared sect1on 73{a) and

(b) with section 23 (1)(b) of the Canadian Charter, and section 73(c)

and (d)} with section 23(2) of the Canadian Charter. He concluded

ader in scope as it applied

that although the Quebec Charter was
equally to immigrants as to Canadian &¥itizens, sections 72 and 73
conflicted with the rights provfded it section 23; The provisions
applied to Quebec instruction'whefeaS-a- t:Ln 23 applies to Canadian
instruction. In that way, sections f% and 73 deay-rights that citizens
of Canada acquired pursuant to section 23. This was considered by

Chief Justice Deschénes ta be a denial of the Charter rights and not
simply a limit on the Charter. In his view, section 1 was not applicable

where there was a denial of rights, only where a limit was placed

(\J. .

~ . ‘
312. Quebec Association - Supra, f. 70, pp. 42-43

on the rights,

v
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;ﬁotwithstanding his finding, he prdceededlto consider,\
as an alternative), the -application of section 1 to section 23.
| | . One-of the most significant features of this decision

i; the :gview aﬁd.application of section 1. The four e]ements of
section 1 were studied in détail and‘interpreted by the court., Both
_Canada and Quebec were held to be free and‘democratic societies so

ihat the first.e1ement was preseni. The Chief Justice referred to

the political history of the Pafti québécois as justification for

this conclusion. As the Charter of the French Lanquage (Bill 101)

is a provincial law, it met the second condition, “prescribed by law".
The third element "demonstrably justified", was proven by the Quebec
government through extensive evidence. The expert evidence showed

the purpose of the Charter of the French Language ta be the advancement

and expansion of the Quebec French-;peakinq gociety. The fourth element
for section 1 is the "reasonable limits" elemént. Chief Justice Dgscﬁ@nes
examined Canadian and international jurisdiction and arrived at the - |
following principles:

"T. Une Limite est waisonnable &4 elle est un moyen
' propontionnt @ & objectif vist par La Lod;

7. La preuve du contraireg impligue fa preuve non
seufement d'une erreur, macs d'une erreurn qui
heunte Lo sens commun; _ S

3. Les tribunaux ne dedvent pas céden o £a tentation
de substituen Leur opinion & fLa £8ge a celle
de {a Eégiéﬂaiuau."3l3

<«

313. Quebec Association - Supra, f. 70, p. 77

L - o

T
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- The Quebec government advanced many arquments in favour

of the Qggbec Charter being a "reasonable limit", inc]ﬁding the following:

1.

10.

11.

The Canada clause threatens to destroy the cultural
identity of a substantial portion of the Canadian
population. .

The Quebec clause was known when Parliament
adopted the Charter. Compromise was indicated
by adoption of section 59 and by statements

that other arrangements might be preferable. 3

The Quebec clause is not the result of a feeling
of niggardiiness.on Quebec's part toward the

rest of Quebec. Evidence of its generous treatment
toward English schools was presented.

There is no hidden purpose or ulterior motive
in the Quebec clause.’

A . .
There are no reciprocity agreements between

-Quebec and other provinces.

The Quebec clause is vital for Quebec society
to become French. Evidence of the need for
limits on anglicization through education were
presented. ‘ . '

The application of the Canada clause to Quebec
produces a substantial shift in pupils from
French to English schools. - ’ i

The application of the Canada clause would further

. anglicization of the OQutaouais region.

- As education is a provincial matter and as Canadians

residing outside of Quebec have no vested right

of education in Quebec, the Quebec clause is

legitimate.

In view of Quebec's generosity toward English

education and the rest of Canada's niggardliness

toward French education, the Quebec clause merely v “
restores the equilibrium.

The Quebec clause attempts to offset the discrepancy

“in Quebpc between its cultural and its socioeconomic

S on.



against the reasonableness of the Quebec clause including the fo]]owing:

1.

proved convincingly that the Quebec clause is necessary for the purpose

of the legitimate object Quebec has set for itself and that the Quebec

™~

N\
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There were equally persuasive arguments presented

The Canada'clause is a constitutional provision
that must be given the broadest possible effect.

The Charter will be reduced to "wishful thinking"
if provinces are allowed to depart from jt. ™

ParTiament in full knowledge of the Quebec clause
adopted the Canada clause and thus expressed
a clear intention of its application to Quebec.

Quebec clause impedes mobility of Canadians
and restricts the mobility rights as set forth
in section 6 of the Charter.

Citizens in Canada must be given equal rights
and privileges throughout Canadaa

Quebec clause is excessively harsh as shown
by evidence of the declining number of English
in Quebec and its schools. :

Quebec clause has produced negative migration
of Anglophones to Quebec so goes beyond the
end sought.

The possible cultural danger to the Cutaouais
region does not give Quebec the right to control
a seqment of its population. .

Reciprocity agreements are possibie pursuant
to the Quebec legislation. Such,agreements
would produce substantially the same results
as the Canada clause.. It is unreasonable to
offer reciprocity at the same time as opposing
the Canada clause.

Chief Justice Des¥h@nes concluded that it must be

~ clause is not disproportionate to its objective.

Quebec, the court concluded that the Quebec government failed to meet

Considering all the arguments, both for and against

the onus of demdnstrably. showing “reasonable limits"..
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The Quebec Court of Appeal dismissed an ‘appeal frﬁm '
the decision of Chief Justice Deschnes as iticqnclu?ed that the Quebec
ciause was & denial or an annihilation of a Cﬁérter.rigﬁt and thus .
not a reasonaé]e limit pursuant to sectioﬁ 1 of the'Cr‘zarter.314

| There ig no need to sbecu]ate 1n'the'case of Quebec.
whether its legislation conflicts with section 23 of the Charter.
GChief Justice Desch®nes has proQided thg/énswer,

T

The Quebec National Assembly has not authorized the
\.

issuance of a problamation in'order flor section 23(1)(a) to come into

force in Quebec pursuant to section 59 of the Constitution Act, 1982;315 '

7. Prince Edward Island

LN

Although Prince £dward Island has an Acadian French-speaking

: element in its popb1ation, the school Tegislation did not guarantee

[

314. Le Procureur génfral de la Provinte de Québec v. Québet
Association of Protestant School Boards et al Province-
of Quebec, District of Montreal, No. 500-09-001270-82
(Court of Appeal) Monet, J. at p. 3. Justice Beauregard
further determined that the Quebec clause denies the "raison
d'€re” of section 23 of the Charter (at p. 2). =

315. Op. cit., f. 118 Bill 62 passed by the Quebec National’
Assembly in 1982 provides that a proclamation must come
from the National Assembly and not from the government .
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- minority language education until 1980 when the Schoof Aét316 was
amended. ' '

-

The legislation requires regional schoo) boards to

provide'-minority language instrﬁ;tion if parents of a prescribed

number of children whose mother-fongue‘ig the minorityrlanguage, S0
petition. The Regu]at1on $417 prescribe twenty-five chlldren w1th1n
three consecutlve grade levels as, suff1c1ent for grades 1, through

5. Once a program is instituted it must be continued for three years
regardless whether numbers drop below the prescribed 1imit, The régiona]
-, board muﬁt endeavour to make arrangements through'a'regionél miﬁority
landuage unit if the numbers are less than prescribed. In.that event,
p1acement may-dre made in either a French 1;meral?n pquram or a French
language education program and transportation is to be arranged. 318
"The school board has discretion to determine if numbers are sufficient

to provide minority instruction for grades 10, 11 and 12, It also

319
has discretion to designate schools in which the instruction is to

be givbn.320 | 'f
In 1981 the government Curriculum Committte was advised .

by Acadian spokesmen,321 that the future of the Acadian'community

316. R.S.P.E.1. 1974, ¢. S-2 as amended by S.P.E.L. 1980, c.

48 (proc1a1med July 5, 1980) , ' “}Q
317. P.E.1. Regulation E.C. 653/80 . ,
N8. 1d.. s. 5.32(3) ,
319, 1d.,s. 533 N \
320. 1d.,s.53 . o

321. Annual Report - Op. cit., f. 190, p. 41
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depended on the extent to whien Acadians were allowed to control their
ovn institutions, schools and school boarde.géz -

Pupil enrolment in elementary second language 1nstruct1on
has increased from 21. 2% in 1970 71 to 59% in 1981-82 a]though the
time a]Iotment for such 1nstruct1on had fallen over the same per1od
,of time from 8% to 7% 323 Pup11 enro]ment for French immersion programs
.has increased from approx1nate1y 2.2% of "total pupil population or
five hundred and forty -one in 197?478 to approx1mate1y 6.94% of the
total pupil population or seventeen hundred in 1981-82.. Grades 1 |
to 10 in eighteen schools offered French immersion programs in 1981-82
compared to grades 1 to 4 and 7 to 8 in seven\schqo]s in 1977-78.324

The legislation creates an additiona1‘cgtegony for
entitlement to minority language insFruetion; namely, children whose
mother-tonque is that of the mfnority but compTete]y'ignores the three
categories created by‘section 23 of the Charter, namely, parents whose:
first 1anguage Tearned and understood is French parents who received
their elementary education in French, and parents who have one child
who has received some e]ementary 1nstruct10n in French. It is undoubtedly |
in conflict with section 23 of the Charter.

The, Prince Edward IsTand legislation specifically

provides for French language instruction where the prescribed numbers

’

322.- 1d., p. 43 | _ >
323. Id., p. 19 |
324. 1d., p. 199
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are present aﬁd for either Frencﬁ_]angﬁage instruction or French immersion
) where the numbers are below the prescribed level. That .is an approach

tha; mayfbe considered'by the judiciary when détermining rights pursuant

to Sé;tion:ZB. Only where numbefs afe small, will French immersion

be consngred as syfficient instruction to qualify for ;éction 23.

As in the Manitoba legislation, éo-ordihation witﬁ
other schooT_unifs is provided for minority 1an§uage 1n§truction.325
Nhere.numbersiare‘not sufficient in one area, pupils may be transported
and.pooled with pupils fréa_;;?athgring areas in ordé} to qualify
for sufficient numbers-. o ' ;

The prescribed number is twenty-five for three consecutive
grades or approxiéate]y eight for each Qrade."The combining of three
qrades provides flexibility in determining numbers, This-same.f]exibiliny
is the format or design of féction 23. | i

Prince Edward Island does not intend to amend or to

pass“hew Tegislation in response to section 23 of the Charter.

8. ‘Nova Scotia #’( M

In 1981, the Nova Scotia Education Ac£327 was amendeg

326

to prowide for minority language instruction. Prior to that dgﬁe,

-~

325. P.E.1. Regulation - Supra, f. 317, s. 5.32(3)

326. Letter dated October 28, 1982 from Linda Trenton, Management
[Information Co-ordinator, Department of Education, P.E.I.,
to J. Anderson

327. R.S.N.S. 1967, c. 81 as amended by Edutation Act Amendment
1981, S.N.S., c. 20 g
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permission to offer French language instruction had been 1mp11cjt1y'
given by the inclusion of a ﬁrogfam of studies for Acadian schools
in the general Drovincia1‘progfam of stud’ies.328 .

. - The aﬁendment to the Act”provides for the designatigﬁ -
of Acadian schools andithg area to be sefved by the schools. The
criteria for the designation is whete theré is a su?ficieﬁt number

of children "whose first Ianguage 1earned and st111 understood" is

French The principle language of adm{njstratlon and the communicdtion
with the.comﬁunity shai]’be F};ﬁih.' The numbers qualificatiqn is

-

Tinked to public funding.

-y

The ‘designation of an Acadian school’ is made by the

Minister. Two or more schbolaboardslmay réquest suéh Jésignatian

If there is a request by two or more boards, the M1H1ster determtées
the respons1b111ty of each board for the- school.

' . The Minister of Eddcation established an advisory
cohmittee with ";trﬁné Francophone representatien to Eecommend the
best ways for French-speaking students to egjoy the benéfits:of'thg
- new Iegis]ation?.3ég

Nova Scotia's pupil enrolment in elementary second
language instruction and French immersion programs has 1ncreased substant1a]]y

In 1970-71, 10.4% of the pupil population were enrolled in e]ementary

second Tanguage instruction far 7% of the 1nstruct1ona] day. For®

N FU

French immersion, the enrolment increased from approx1mate1y .07%

328. Source: Council of Ministers of Education - Op. cit., f. 137

329. Annual Report - Op. cit., f. 190, pp. 40-41

<
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" of the total pupil population or one hundred and twenty-seven pupil

in k1ndergarten and grade 1 and grades 6 to 8 in three schoo]
1977-78 to. approx1mate1y .49% of the total pup11 popu]at19n or e1ght f
hundred and sixty-five pupils in primary to grade 12 in E1ghteen schools 330
- Nova Scotia's new legislation has the same defect
as thaa of Prince Edward Island. It guarantees access to minority
1angaage instruction for .Francophone pupils but }gnores the three
catégaries of section 23 of the Charter; namely, pareﬁts whose first
language. learned and understood is French; parents who rece1ved their
elementary education in French; and parents who have one child who
has received some.e]ementary 1nstruct1on in French. As such, the
1egisiation is inadequate and in conflict with the Charter.
| | The legislation does provide flexibility in grouping
1nclud1nq groupings from severay school boards for a school. It also
recogn1zes different types of minority instruction and does prov1de ‘
for classes and for schools if the numbers are sufficient.
Government officials are awaiting judicial decisions
.br-aéhefa;Tj comﬁentaries to clarify the impact of the Charter on

4 ~

education 1egi§1afioﬁ.331

9. ~ New aBrunswick
. =
f The'French minority population of_New-Brunswick is

the largest French minority population in any province. Fo]]oﬁ?ﬁg

-

330. Id., p. 196 and p. 199

331. Letter dated November 2, 1982 from Guy C. Poth1er Supervisor,
Education Reference Serv1ce to J. Anderson
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the Royal Commission Report, the New Brunswick legislature enactéd -

legislation to ‘recognize English and French as'officiai languagés

in New Brunswick.332 The declared object of the legislation was to

achieve linguistic and cu]turallequaTity‘of oppor;unity.333 This

ian;ded the right to receive education in French or English where

there are sﬁfficieﬁt number5.334 Prior fo the iegjslation, ianguage

instruction was guaranteed through regulattbns tq_the school legislation.335
' The Act a3 provided that the Iénguage of instruction

in a school would be that‘of the mother-tonque of the pupils, gither

French or English, with the other tanguage to.be faught as a second

language. If the school was attended by both lgkguage groups, classes

were to be arranged so that the chief languaae of instruction would

~still mgtch the mother-tongue of the pupils. The Minisfer was authorized

to make alternative arrangements if the nged school concept was not

feasible by reason of numbers.337’r“hetﬁér.insfruction rights could

be defeated entirely by reason of numbers is unclear. |

)

332. 8ﬁ§£cia£ Languages of New Brunswick Act, R.S.N.B., 1973, ¢.

333. New Brunswick Debates of Legislative Assembly, 1968, {Speech
from the Throne) ' :

334, Official languages Act, Supra, f. 332, s. 12; New Brunswick
Debates - Supra, . 333, Vol. II, p. 707 o

335. Regulations 67-67

336. 0Official tanguages Act, Supra, f. 332, s. 12

"~ 337. This legislation closely resembled the school requlations
(67-67). The regulations classified the mixed schools
as-"bilingual schools" and allowed for transportation

in order to ensure minority language ‘education. These
regulations were repealed in 1980 (Reg. 80-100)
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After a crisis occurred iﬁ the Moncton area in 1971, \.
two school districts oh a lingyistig basis covering the same géné}al _
geographic area were estab]ished._ Similar actiop took place for the

Bathurst area in 1978.338 The Finn-El1liott Report recommended that.

all school districts be establfshed on a first ‘lanquage basis and

that all bilingual schools be é]iminated.33g At the time of the Finn-Elliott
- Report, only eight bilingual schools remained. 3,4 |
In 1978, regu]ations were passed to create advisory
committees for the minority language'group in each school district
vhere the migority represented less than 10% of the total pupil popu]ation.341_
” In 1981, an amendment to the Schoof Acf342 imp1em¢nted

the major recommendations- of the Finn-Elliott Report including a requirement

that schools hnd clésses be organized on, the basis of the .Enqlish

or FreEFh languaae, a requirement that school districts be organized

on the basis of Tanguage either on the initiative of the Minister

or at the request of parents representing at least thirty 'children.

of e1ementa:} age, and a discret{oq for school boards to provide classes
or schools for the pupils of the other bfficia1 language provided

there is no school board for thht official languaqe group in the area.

The meaning and purpose of this leqislation has beeﬁ

interpreted to prohibit bilingual schools and to establish separate

338. Finn-Elliott Report - Op. cit., f. 189, p. 53

339. Ibid.
340. Id., pp. 44-45

341. Requlation 78-10 (fited February 1, 1978) (only six school
districts aqualified)

342. Schools Act Amendment, S.N.B. 1981; c., 71
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homogeneous schootl systems éccessible to those who qualify to attend
based on lanquage proficiency whether Anglophone or Francophone.

French immersion classes operated by the English system, however,

 are not open to Francophone stﬁdehts due to Department of Education

-French, not in Eng]ish.343

Policy Statement 501. Section -23 of the Charter was held only to

apply to'the right of the Francophone minority to an education in

As of February 1, 1981, there were twenty-fivé English

school boards and twelve French scheol boards.

The government policy with respect to, ihmersion instruction

is that it is mandatory where-there is suffifientinter;st for classes
of comparable size to other classes in the district.344 —
: r ’

. Second language education has grown in New.Brunsw%ik.;fp f
60.6% of the p&pi] population were enrolled in elementary second Ianqdaqe-
instruction in 1970-71 for 8% of the instructional day compared to
68.4% for 9% of the instructional day in 1981-82. The French immersion
enrolment had incfeased from approximately 3;4% of the total pupil
population ar three thousand, one hundred and seventy-nine bupi1s

.
in 1977-78 for kindergarten to grade 9 in thirty-four schools to approximately

~7.9% of total pupil population or seven thousand, three hundred and

ninety pdbi]s in 1981-82 for kindergarten to grade 12 in sixty-two

)

—

schools.345

It is difficult to compare the New Brunswick legislation

.

with section 23 of the Charter. In some respects, particularly in

343. La_Sociét® des Acadiens. du Nouveau-Brunswick Inc. and /
L'Association des Conseillers Scolaires Francophones du
Nouveau-Brunswick v. Minority Lanquage School Board No.
50 48 N.B.R. {2d) 361 (New Brunswick Court of Queen's
Bench. Trial Division, Judicial District of Edmundson)
at pp. 400-408 o '

344. Department of Education Policy Statement ‘dated July 1, 1981

345, Annual Report - Op. cit., f. 190, p. 196 and p. 199
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relation to minority. language qovernance the ]eg{slafqen is far ahead '
"of section 23 and other Canadian prov1nces in quarantee1ng r1ghts
.for minority groups. Because of the substantial number of each language
group in New ﬁrunewick and eeqause New Brunswick does not have a school
structure based on religion, it has been able to organize.its school
districts on the basis of language. However, the leqislation does

not fit the scheme of section 23 of the Charter. :Section 23‘pro§ides
rights for certain categories of citizens with only one ef the cateqgories
relating to-mother-tongue. The New Brunswick legislation is based

entirely on mother-tonque. There are thus, gaps im the legislation

that will be filled by section 23 of the Charter.

LY

10. “Newfoundland

The Newfoundland Schools Act346'make§'no provision
for m1nor1ty tanguage 1nstruct1on In 1980 the Minister of Education
©. created an advisory comm1ttee on b111nqua]1sm with Francophone - representat10n
on the committee. The committee's mandate is to submit recommendations
for improving educational and cultural opportunities for French-speaking
pupils. 47

Enrolment in el ementary second language programs increased
from 21.4% in 1970-71 for 5% of the instructional day to 44.4% in
1981-82 for 6.4% of the fnstructiona] day.348 Approximate]y .065%
of total pupil ‘population or ninety-five pupils were enroFled in French

immersion in 1977-78 for grades kindergarfen to 2 and grades 6 to

346. R.S.N. 1970, c. 346

347. Annual Report - Op. cit., f. 190, p. 41

348. Id., p. 196
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8 in three schools. In 1981 82 approx1mate1y 38% of tota1 pup11
popuTat1on or five hundred and f1fty-one pup11s were enro]led in French
immersion in grades kunqergarten to 9 in seven schools. g
| As Newfohnd]énd has no Iegislhtion for minority language
1nstruct10n, sect1on 23 will serve to fill the void through section
24(1) remed1es by requ1r1ng the establishment of 1nstruct1on and facilities
‘where numbers warrant. The areas of Labrador City/Wabush and Port.
au Port/Stephenville where the French mopher—tongue population is
concentrated will{benefit from section 23.3¢

~ The Ngwfouﬁalana Department of-ﬁduqation is'not presently
involved in initiating new legislation as a result of the Chartér.

351

11. Summary

No provinges with the poﬁsib]e exception of New Brunshick
for which no information is available, have initiated Tegislative
change for minority language instruction as a result of the Charter.
The potent1a] effect of section 23 on existing 1egls]at1on is either
unknown or 1f known, is con51dered to be in line with prov1nc1a] legistation.
, Unt11 judicial ‘decisions are forthcoming to clarify the meaning and
scope of section 23 the provinces do not appear to be prepared to.
‘dec]are existing education schemes for minority language instruction

to be contrary to section 23.

el

349. 1d.. p. 199

»

350. Council of Ministers of Education Canada " The State of Minority
Lanquage Education in the Provinces in Canada, January, 1983

p. 204 - _'\\\‘

351. Letter dated November 4, 1982 from B.T. Fradsham, D1rector
of School Serv1ces, Department of Education to J. Anderson
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A1 provinces, with the exception of British Columbia
and Newfouhd]and, have provided legislative schemes for minority language
;fghts. British Columbia has provided for a scheme in policy.
| .. British Columbia, Ontario, Nova Scotia, Prince Edward
IsTand and New Brunswick recognize a'c]ear distin;tjon between minority
1anguage’instruct50n for children who speak the minority 1anguagé
and immersion instruction for children who speak the majority language.
Saskatchewan implicitly recognizes a distinction by providing for
two types of programs. The problem is that only British Columbia
and Ontario 1imit access to the programs by non-minority 1anguage
speaking pupils. Administrative]y, all provinces; excépt Alberta,
.distinguish between programs for minority speaking pupils and programs
for majority speaking pupils. .

Most provinces guarantee minority language instruction
in some manner. New Brunswick has no restrictions in that mingrity
language instruction for minority sﬁeaking pupils is guaranteed.

New Brunswick does not have similar guarantees for minority 1ﬁmersibn
instruction. | | -

';NewfoundTaﬁd and Alberta hrovide no quaranteés for
minority lanquaqe instruction exCépt_for the requfrement in Alberta
that a French instruction prdgram‘must be iﬁplemented "as soon ‘as
précticable to do so" if sd'requested by a Local Advisory-Board

The rest of the prov1nces have ensured m1nor1ty 1anguage
5nstruct1on with a numbers restr1ct1on British Columbia is at the
lower end of the continuum as it provides for Francophone.insfruction
if there are ten pupils- Although it sets numbers for immersion 1nstruct1on'
(twenty), it does not mandate such instruction once the numbers are

.

reached. ' -
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_Saskatchewan and Prince Edward Island use 3 numbers
limitation in the cpntext of groupings of grades. The same is implicit
in-Manitoba's legislation as verified by the recent Court of Appeal
ru]ing.352

Nova Scotia places a general numbers limitation on -
the creation of French language schools “as does section 23 of the }
Charter. No prov1nces guarantee .immersion programs except where no
d1st1nct1on is made between immersion and Francophone programs.

‘ Saskatchewan, Ontario, Nova Scotia and New Brunswick
expressly provide %dr separate schools for Fiench language ipstruction.:
¢ Hith respect to administration, advisory committees
or other forms of control over the m1nor1ty 1nstruct1on, no two prov1nces

have provtded for the same structure New Brunsd?ck with 11ngu1st1c
schiool boards, is far ahead of any of the other prov1nces 353 Only
Br1t1sh;o1umb1a has no machmer_y in place to either advise or contro]

Most provinces have opted for some version of -an advisory committee

with varying kinds of duties and responsibi]ities.354

(C) 7 MULTICULTURALISM

Section 27 of the Charter is an interpretative provision

‘352.‘.Re Pernisie Supra, f. 162

353, See Chapter IV (C)(2). for a review of the current Quebec
: proposal for the creation of linquistic school boards.

354. See Chapter 111 (EX{(2)(c), for suggestions for provincial
legislative amendments ) '
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that provides for interbretations "consistent with the preservation

and enhancement of the-md]ticu]tural heritage of Canadians". In itself,

it does not guarantee any rights for Canadians.
1. Section 27

Section 27 has the’pbteniiaT to affect all Charter .
provisions in thaf al].provisidﬁs are to be 1nterpreted so as to "préser&e
and enhénce" the .multicultural hefitage of Canada. | .7 )

' Section 27 provides an interpretatiye guide for the

Charter. By itself it pfovides no Speéific rights for any person
in Canada.355 Hqu356 considers:section 27-t0 be more of a "rhetorical
flourish" than an operative provision. The par]iamentary debate offers
no insight into any practical application for section 27. The debate
suggests politicdl rather than ]ega]lreasons for its insertion in
the Charter. |

The Charter is an unusual documént in that ft provides -

for many diverse interests without particular regard_for the interrelationship

of those interests. Section 27 is such an examplel It was added

"

355. Section 27 in conjunction with section 2(a) of the Charter
was relied upon by Alberta Provincial Court Judge Jones
in finding the Sunday observance legislation to be of
no force and effect: R v. W.H. Smith Ltd. (1983) 3 C.R.D.
525 90-01 - : ‘

356. HOGG, P.W. - Constitutional Law: Canada Act, Annotated,
Carswell, Toronto, 1982, p. 72 .

“o
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to the Charter in 198i and was not part of any of the former Constitutional

£

N

Bills except that pluralism was one of the stated aims of the Canédian

federation in section 4 of Bill €-60. 3¢5
2. Interpretative Effect on Section 23

An illustrative example will demonstrate the possible
interpretative effect of section 27 on section 23.
- | In Bonnyville, a town in northeast Alberta, there
are two large ethnic g}oups. The vast majofity of town peqp]e are
French-Canadian while the vast majority of rural .residents are Ukrainiaﬁ.
Both groups have maintained their 1anghage and cu]turel Most Ehi1dren
speak two languages, English'énd the language of their culture. In
terms of numbers for each group, there is no signif(icant difference.
Bbth French and Ukrainian are offered as lanquages
of instruction. For the-purposes of this illustration, it is assumed
;hat:r |
(a) resources are diminishing and cutbacks are necessary;
(b) the local board decides to eliminate both French
and Ukrainian language programs; and -
{c) both minority groups in the community oppose

such elimination.

- 357. -This was preceded in 1971 by the adoption by the federal

- government of its policy of multiculturalism (see f. 61)
and in 1972 by the recommendation of the Special Joint
Committee of the Senate and the House of Commons (see
. 29) for the preamble of the Canadian Constitution to
include protection for multiculturalism. '

S,
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The french-speaking mihority would apply to the Alberté
courps-for enforcement and application of gettion 23. AN cémpbneﬁts
bf secfion'23.wbu]d exist. The Ukrainian communfty would also seek
féinstatement of their language program. The court would be faced '
with obvi-ous' French language rights. It would a]sg be faced with .
the interpretative provision, section 27. |

It is a fact, one of which an Alberta judgé may even
be able to give judicial notice of, that Bonnyvijlg has experienced,
in the past, French-dkrainian clashes and conf?icts.358 it would
be brought to the court's attention that reinstatement of the French |
. language instruction would n6t enhance milticulturalism, would cause
tremendous.local friction and coqflﬁct, and would be paid for by either
cutting back oﬁ.programs that are needed and used by the Ukrainian
as well as the French studengs or.by in&reasing taxes for a]1-;esiden£§ﬂ-

Ukrainian and French.

-

It {5 this writer's.view that section 27 would influence
the remedies provided for section 23.359 The court's broad, remedial

: -
powers under section 24 could give rise to two alternatives:

4

358. R. v. Angelo {1915) 5 W.W.R. 1303 (where judicial notice
was taken of riots in the community and the reasdns for
the rioting); see also: Eddy v. Stbwart [1932] 2 W.W.R.

699 (where the court took Judicial notice of the depression
and its effects) ' —

359. For a contrary view, see: MAGNET, J.E. - The Charter's
Official Lanquages Provisions: The Implications of ‘Entrenched
Bilingualism, (1982) 4 Supreme Court L.R. 163 at pp. 173-175
{Butterworths, Toronto) ‘ -

»

'
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(a) the cqurt;gou1d~order fefnstatemenf of.both
language progfams; or | ' e
(b) the courticould decline té grant the application
for Frenchvlanguage ihstrucfion_as reinstatemént |
of the Frenéh language program.would not enhance
mu]ticufturaTism. ,_

Although ethnic groups other than French and English,
have not been'given,sbecific educational language rights, the foregoing
example shows how section 27, used in tonjuncfion with section 23,
-could result in either additional educationalslanguage;rights or in
the diminishmeﬁt of section 23 1angdage rights.360
(D) INTERNATIONAL COMP%}ISONS : .

, 7 - -

* . ' B TN

—

“Parliament is deemed not to intend tyriegislate in

kS

violation of international law w{thout*express words.

Maxwell, . exprgsses the rule in this way:
, ‘on that the fegisfature does
-nol intend to exceed {ts furnisdiction, every statute is
interprdted, s0 fan as s Language permits, so0 as not
Zo be inconsistent with the comity of nations on the estabfished
rules of {nternation Law and the cournt will aveid a
construction which would give nise to such inconsistency
unfess compelled Ao adopt it by cfear and unamb{guous
fanguage. "But f the fanguage of the state is clean,

p . )

"Undern the genernal presump

* 360. In Alberta, the mother-tongue of 62,145 persons is French
‘and of 68,130 persons is.Ukrainian - Source: Statistics
Canada, 1981, pp. 1 and 2 S .

361. MAXWELL - Op. cit., f. 145, p. 183 .. o ~

£

o
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The canon has been adopted by Justice Pigeon of the

Supreme Court df-Canada362 and by Lord Denning in R. v. Secretary

of State et 31'363 Justice D.C. HacDona]d364 links the canon with
the Charter.

1. International Conventions

The Universal Declaration of Human Rights365 the first

major international declaration of rights, declares that “Everyone

has a rfthjté;equcation et The promotion of understanding,

tolerance énd ;r{gﬁdship ‘among all nations, racial or religious groups”
was stated but ﬁd reference was made to any ]inguigtic rights in education.’

It also provides that "parents have a prior right to choose the kind

of education to be given to their children”. ¢

-

362. Daniels v. White and the Queen, [1968] S.C.R. 517 Justice
Pigeon's conclusion was his individual view, not that
of the court

363. [1975] 2 ALL E.R. 1081

364. MacDONALD, D.G. - Leqal Rights in the Canadian Charter

, of Rights and Freedoms, Carswell {Western) (1982) p. 10;
see also DRIEDGER, Elmer A. - The'Construction of Statutes,
Butterworths, Toronto 1974, p." 129 and p. 161

"oy

365. Proclaimed December 10, 1948, G.A. Res. 2Y7A, U.N. Doc. .
A/810, at 71 (1948)}; reprinted in Human Rights, a Compilation
‘of International Instruments of the United Nations 1,
U.N. Doc, ST/HR/1 {1973), Article 26

366. Section 23 of the Charter adopts the "parental right of
choice" concept that is provided for in the Universal - *
Declaration
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= The Universal Declaration sets' forth goals to be achieved

but; in itself, is unenforceable. 3¢5 Each signatory to the Declaration
is to maie_qttempts to implement enforcement mechanisms for the goatls
- set forth in the Declaration. Canada, through section 23 of the Charter,

has partially, achieved the goals of the Universal Declaration.

* The*right of everyone to education is guaranteed .in

the International Covenant on Economic, Social and Cultural Rights.

"

368

-

When Canhda:ratified and became a signatory to the Covenant in 1976
With the consénf of §11 the provinces, the Covenant became b}nding
.on Canada. | . ‘

.k' .Articf€'13 of the Covenant reiterated the educationé]

goals as expressed in the Universal Declaration. “Pérenta] right

-

of choice" was further refined as follows:

"Mticte 130
3. The States Parties to the present Covenant undertake

Zo have nespect fon the Libenty of parents and, when applficable,
fegal guardians, to choose fon thein chifdren schools, .
other than those established by the public authorities,

which conform to such minimum educational standards as

may be fLaid down oa approved by the State-and to ensune -

the neligious and moral education of.thein children in
conformity with thein own convictions." )

367. For a contrary-view see HUMPHREY, John P. The World Revolution
and Human Rights p. 147 in Human Rights, Federalism and '
. Minorities edited by Allan Gotlieb, Canadian Institute .
- of International Affairs, 1970. Humphrey suggests that
the Declaration is now part of customary international
law hecause of its general acceptance as a standard of
necegssary conduct. [t is_therefore unimportant .in his
view that the Declaration was not intended to be binding.
p. 159-and p. 175. . T '

368. Opened for signature December 16, 1966, G.A..Res. 220,
&l U.N. GAOR, Supp. (No.. 16) 49, U.N. Doc. A/6316, entered
-ipto force January'3, 1976. ‘
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The Covenant contains spetific-undertakings relating to the fundamental -

- goals of education and its accessibility. The goals df'edhcation‘_

are similar to the goals provided in the Universal Declaration. fné]uﬁéd"
in the-goals are refe;ences to the "full development of therhuman
personality ;nd the sense of its dignity" \and "tb enab]ing'persons

to partiéipate effectively in a free soc;;ty"l__A]though these general

and broad goals have no specific reference to laﬁguége, the development
of the human persond]ity, the sense of dignity, and'effgctive'parti;ipatioﬁ
in society wiI]Ibe furthered by education in oné's own language.

The International Covenant on Civil and Political v

Rights369 provides rights for the use of minority language but does
not reference education. It does provide for the enjoyment by linguistic

-mimprities of their own culture and use of their bwn 1anguage;é70.f

" A Convention Rgainst Discrimination in Education was

el

adopted by the General Conference of U.N.E.S.C.0. in 1960 and entered

into force in 1962.371 The -Convention Against Discrimination defines

discrimination in education to include "any distinction, exclusion,
‘ : - - _

limitation or preference based on race, colour, sex, lanquage, religion,

369. ‘Adopted by the General Assembly 'of the United Nations
on December 16, 1966; entered into force on March 23,
1976. For a review of the United Natidnsfactivities-gn _
education see: MARKS, Steven - UNESCO and Human Rights.
= The Implementation of Rights Relating to Education,

Science, Culture and Communication, (19779, 13 Texas'IﬁterHatiOnQT

_ Law Journal 35 ¢

370. Article 27 of the Covenant

371. 74.countries have ratified the «Convention including the '
United Kingdom but not including Canada

7
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and quality of education, and the conditions under which it i§ given"

Page'143 . B

~ _political or other opinion, national or social origin, economic'cqnditions‘

or birth", Exceptions to the genera!l rule are made for separate educational

systems or institutions for pupilsrof the two sexes and for religious

or tinguistic reasons.

The particulars of the non-discrimination include

-

the “limiting of any person or group of persdns to education of an

inferior standafd“.372 Education is defined to refer to all typés.

~and levels of education including "access to education,_fhe standard

373
Fhe separate educational systems or institutions for linguistic reasons

~

shall be: _ !

(2) in keeping with the wishes of the parents:
(b) optionalﬁ and .f )
() having standards set by competent author1t1es 374
‘The States partxes are to eliminate and prevent d1scr1m1nat1on
by a11ow1nq or removing obstac]es to access to educatlonal 1nst1tut10ns
for all pqp1]s including nat1onals and fore1gn_nat1ona]s_reS1dent

in the country.375 ‘Differences of treatment by public authorities

are to be e11m1nated.376 Further the States part1es are to promote

equa11ty of. ppportun1ty and treatment. The quality of education is

also to.be equwa]ent.377

372. Convention Against D1scr1m1nat1on in Education, 1960,
Article I-1. (b) : _

373.. 1d., Article 1-2
374. 1d., Article 2.(b)

375. 1d., Article 3.(c)

376. Ibid.

j??. Id., \Article 4
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The goals of education as set out in the Universal -

Declaration are continued in the Convention Against Discrimination.

- It is contrary to the Convention Against Discrimination
for public authorities to grant aséistance to educational institutions

"solely on the ground that-bupi1s'belong to a'particular group".378

It specifically enunciates ﬁindrity 1énguage’right§.

"1t 48 essential Lo necognize the right of wmembers of
- ‘national minonities Zo carny on their own edicadional
activities, including the maintenance of s¢hedls and,

I . depending on the educational policy of each State, the .

oo ude ot the teaching of thein own Language, provided howeven:

<) That this night is not exercised in a mannex
- which prevents the membens of these minonities
from undenstanding the culture and Language

- of. Lhe ommunity as a whofe and fnom participating
AN 4ls activities, on which prefudices national :
soveredgniy; . . :

id)  That the standard of .education is not Lower .
than the general standard Paid down on approved
by the competent authonitics; and :

Lid) That attendance at duch schools 2 optiona£."379

In the European Convention on Human Rights. (to which

the United Kingdom is a signatory),380 Article 14 pfohibits discrimination - .
on the basis of sex, race, colour, 1anguag., religion, pﬁ]itica]ior

other opinion, national or social origin, association with a nafi&na]
minority;‘property. bjfth or other status.‘ Arficle 2 of its Protoco?

states: - ' !

?

o’

378. Id., Article 3.{(d)

380. Signed November 4, 1950 - o e
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. of instruction, it would have done. so in express terms".

Page 145

"No person shall be denied the night to- educgfion. In _
Lhe exercise of any functions which it assumes in-relation
- 40 education and %o teaching, the State shaff wespect
' the nights of parents. to ensure Such educdtion and teaching
4n conformity with thein own neligious and philosophical
convictions . : ‘

The furopean Court- of Human Rights declared these

provisions not to guarantee state-funded mingrity lanquage educational

T"Ights . .381

. The Belgium lanquage case concerned a -challenge to

the laws of Belgium that prevenfed in unilingual distrfcts, the estéb]%éhment
of‘state schdois not in conformity with the 1inguistit reqﬁﬁfement |

of thqt distriét. The parentg were seeking a French subsidized school

in a Dutchfdnilingua1 district. The court held that Article 2 does

not require the establishment of educatipnal establfshmgnts.38é .Article

2 refers to "religious and phi1osophica]‘cdnvictions"'bUt does not
expressly cover linguistic prefgrgnces. In reviewing the seope of

“religious and phi]osophica]f,‘the court conc]ﬁded that “to interpret

these as guaranteeing the r}ghf to education in the lanquage of one's

chaice Qould'1éad to absurdyrésplts“383 and -further, that "if tﬁe |

parties intended to create a specific right with respect to language

384

381. Ca;:\Relating to certain aspects of the laws in the use

of languages—~in education in Belgium, (1968) 11 Yearbook
of the Europagn Convention on Human Rights, 832. '

382.\ 1d., p. 912
383./ 1d., p. 866
384. Ibid.
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Artic}e,i4‘was cpnsidered in re]atﬁon;to Artifje 2

'as it expressly provided for .no discrihinétioﬁ on the bééis of 1énguagei
The coizﬁfgetermined that the Belgium ]ggﬁs]ation gene}ally was nét‘
'diSCriminatory.385' It stated that the.iptention of the Be]g{uﬁ gerrhment
was "to favour linguistic unity within uni]ing@al districts and to |
promote aﬁong'pup&1s a knowledge in depth of ﬁhe u5ua1'1angua§e_of
the regidn“.386 ‘As the intention was concerned w{th the pub]icfinterést,
it was not discriminatory. | |

In two recent decisions, the European'Court has held
thaf it is "not incompatible with Article 2 to restrict access to

educational facilities to those who have attained an academic level

required to benefit from the course offered".387 In X v, Uhited Kingdom388

-

385. On one of the six questions submitted, the court held,

by 8 votes to J, that the legislation was discriminatory
and did not comply with Article 14 and Article 2 of the
Protocol insofar as it prevented French-speaking children
who reside outside the six. communes with special- facilities
from access to French-language schools in the six communes,

+ Dutch-speaking children living outside the six communes

~ have access to the Dutch-language schools in the same
s1x communes. - . R '

386. Id., p. 974

387. X v. United Kingdom (1982) 14 E.H.R.R. 252 {prisoner sought
time off from prison work to complete a university level
correspondence course); and Patel v. United Kingdom (1982)
14 E.H.R.R. 256 {(readmission ¥o univeérsity was sought
after having failed) - . : o

388. 11981) ¢3 Council of Europe: 'Decisions and Reports 228

—,
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the European Court referred to its decision rESpect1ng French Janguage ’
r1ghts 1n Belgium and commented that Art1c1e 2 is not an absojute.
right to a11 forms of education. 339 This right requires “regulation
by the State, regulation which may vary in time and place accord1ng
to the needs énd resources of the communify\and of individua]s?.390
| . A]though the European Court has placed limitations.
on the right to an education, it has also given recent indicattons

that school systems should-actommodate parental convictions. In Case

}
of Campbe]] and Cosans,391 the European Court considered. comp1a1nts

by two Scottish mothers regard1ng corporav punishment. in Scott1sh

schools. The Court was of the view that a]lernat1ve ways of respecting
.the parents' convictions ought td bg adopted "such as a system of
exémption for individual pupﬁ15".592 The Court accepted that a dual
‘system‘dhh{eby corporal puhisﬁment would be administered in one system
‘but not in the other "would be incompatible, especially in the present
economic situation, with the avoidance of unreasonable public expenditure"

*393

2. Minority Language Educational Rights in Dther Countries

Canada's bilingual and multicultural her1tage is not -

unique. Other countries have developed.from a similar base, and in

*r

389. 1Id., p. 229
390. Ibid., -

391. Series A, Judgments and Decisions, Vol. 48 (publication

of the European Court of Human R1ghts) (February 25, 1982)
r~
392. Id.. p. 18 '

393. Ibid.

«

.
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~ doing so, have estab]ished cohstitutiona] guarantees for minority

languages. An exam1nat1on of minority language deve]opments in educat1on

in other countr1es formed a partial base or background for the Royal

Commission recommendations.

—

(5) Belgium

In Belgium there aegr;wo major language groups, Dutch
or Flemish and French or Walloons. Although tK& Flemings constitute_
a majority, French due to its prestige, developed as the 1anguage_
of government and higher education. fhe growth of Flemish nationalism
in the 20th century lead to Duteh beine recognized as an official
language. 39, ) ' |

-Both flemish nationalism and fear of assimilation
ef the Flemish people lead to the ehaciment of language 1egis1a2jon
for schools in 1932. 395 This,legislation396 provided for language

of instruction to be determined on a regional basis with Brussels

394. AUCAMP, A.J. - Bilinqual Education:and Nationalism with
Special Reference to South Africa (1926) -J.L. van Schaik |
Ltd., Pretoria (The author at p. 99, refers to the weaker

language ish) having gained a footing in the face .
of a powerful, Well-established and universally spoken
languade. ) .

!

395. SWING, Elizabeth Shermdn - Bilingualism and Linguistic
Segregation in the Schdols of Brussels {1980} Internat1ona1
Research on B111ngualz%m, pp. 70-76

396. Language Law of July 14, 1932
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_remainingras af official bilingual administrative zdﬁé as it h&d been
since 1910. Parents found ways of circumventing the 1932'1egisTation
so that the attempt to guarantee linguistic monopoly by region'fai1ed.397
In 1963, Major revisions in the Belgium cohstitdz?bn
took place including revisions in the law relating to language of ~
1nstructfon."The intent of the rev{sjons was to further and guarantee
the continued existence, on an equal footing, of the two great cdltural
communities.398_ Belgium was divided into four language regions or
territories. The 1AEEVagg oj;each territory became the language of
instruction, Brusse]#éremained'as a bilingual territory. In the
unilingual territories, fhe language q% instruction in schools was
mandated as’ the 1an§u}qe,of the ferritory; The revisions eliminated
the loopholes of the 1932 legis]ation and the practices that had evolved

!

from 1932 to 1963 for schools of the "other! language in the unilingual

’ []
_dastr1cts.399 | _ ‘
Numerous court chal]enges dﬁsﬁed400'ipclud1ng those

consolidated and heard by the European Court.z0q-

. ..
N .

397. SWING _ Op. cit.,. f. 395, p. 76"

398. SENELLE, Robert - Belgium,'The Reviéion of the Constifution,
' 1967-70 (Diplomatic Mission Information Services - Brussels,
- 1971) pp. 18-19 -

399. SWING - Op. cit., f. 395, p. 88 (Subsidies to non-conforming
schaols ended; the boundary lines weré frozen; total hegemony
~of the regional language was mandated so that early education
in the mother-tongue was eliminated; and homologation
was introduced so to restrict University enrolment and
access to government jobs) - o

400. Id., p. 104 {the author describes the situation in Brussels
between 1966-1971 - “Brussels was the scene of tense conflict
scarcely reported beyond the borders of that troubled
country") ' - ,

401. Belgium Language Case - Supra, f. 38Y
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Although Brusse]s was. a b111ngual district, the "1963
' revisions d1d not prov1de any free cho1ce for parents w1th respect
to language of mstructmnﬁL Séhoo1s were split into autonomous ]1ngu1st1c
segments. -The child's attendance was determined by his "mother-tongue
or usual tongue“.4oé Language declarations from the parents or previous
schooT were 1nst1tuted with review and appeal mechanTSms -403

The deflfjenCIES of and potent1a1 and real abuses | . v

of the language dec]araaions resulted in the law being .amended in
1971.404' The new law fof Brussels provided for attendance of a child
agqordiﬁg to the-choicé of the father of the family.

~ Other amendments to the Constitution created cultural
councils for the unilingual regidns. * The councils hava legislative
powers.in education and are able to regulate by decree, the use of -
1anguag§:for edugatdon_in establishments created, subsidized or recognﬁzed
by the public authorities.,sc There have deve]oaed in the terriforiei,
areas where pre—sahool and-e]ementary education may on certain conditions,
"be given in the child's natlve language that is not the 0ff1c1a1 1anguage |

of the terr1tory

> . .

402, Belgium Constitution, 1963, Article 5 i

403. SWING - Op. cit., f. 395,.pp. 111-131 (the author descr1bes
: the mechanisms of the 1eg1s1at1on and the various appeals
and resu1t1ng decisions)

404. 1d., p. 134

405. The Freedom of Educat1on in Belgium, Belgium Informatxon
and Documentation Institute :

L3
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s

All schools whether French Or Dutch, requ1re students

~

to study in the "other“ language.
& Non-citizens must comply wich the Be]gium law. In

the Flemish areas where French schoo]s operate, children of fore1gners

whose mother -tongue is not French ér who cannot prove that French

is thEIF usual spoken language, are forbidden from attend1ng the French

school. 106 . !

L3

{b) South Africa

South Africa 1s similar to Belgium in that two major-

v "
-

linguistic groups have existed with the weaker group, albeit majority,

havingrgaihed official status in the face of the stronger language
‘ Y, ‘

group. 457 ’(_’ |
N . ' e .
-In the 19th cemtury, English became the chief language.~ -

of commerce and public life. Afr1caans or Dutch rema1ned the language
~of the home. -a08 After the Boer Nar the Art1cles of Cap1tu1at1on
guaranteed 1anguage rights in public schpo]s but provided for only

- three hours per-heek for the Dutch lanquage. Separate Dutch church

scho6ls were thus established to overcome the inequity. 449 é

s

406,' Educat1on in Belgium, Be]g1um Information and Documentation
" Institute (Antwerp}; and Report on Education Fac1]1t1es,
June 16, 1978. -

407. AUCAMP - Op. cit., f, 39_4',- p. 99
408. 1d., p. 129 B Y

19
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It ‘was not until the union of South Afr1ca 1n 1910

',that both 1anguages became recognized as off1c1a1 languages The

T410.
'South Aﬁa&ca AcAa1so nrov1des that prov1ncmal councwls have author1ty

‘ “over educat1on, pr1mary and secondary but not h1gher educat1on -411- -
Each of the four provxnces has deve]oped 1ts own system and its own
policy of educat1on

. The. Nat&oﬁEZ Educatton Pot&cy Act whxch governs the .

l1anguage of 1nstruct1on prov1des for separate schoo]s for each tanguage
“group. Chl]dren are requ1red to enrol in-the school of their.home
language or wh1chever language is best known There .is no choice
of Ianguage of 1nstruct1on ~ After Standard 8, parents may request
that 1nstruct1on be changed to the other off1c1al 1anguaqe 412

| All students are requ1red to study the second 1anguaqe
. Imm1grant students have the r1qht to receive special instruction in-
the two official 1anguages "where numbers warrant"méi3 ’i_ ‘
- Two major prob]ems with respect to languagecand educat1on

in South Africa have occurred one regardmng parental cho1ce of 1nstruct.on '

.and the other regarding mixed schools.‘114

*

410. The South Africa Act, s. 137

411, 1d. s. 85 |
812. Equivalent to grade 10 in Canada.
413, Source: Educat1ona] Facilities in the Repub11c of South

. Africa, August, 1981 (printed in Republic of South Africa,
Cape Towu) . .

414. This phrase is referred to as parallel - med ium school§
in South Africa, Dual - medium schools are schools that
offer instruction in both languaqes to all students

/e

]
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In 1949, the prov1nce of Transvaa] pasged an 0rd1nance415
that prevented a parent from choosing in which 1anguage h1s child
'would be educated. The 0rd1nance requ1red the child to be edUCated

in the ]anguage in which he was prof1c1ent The 1ega11ty of the 0rd1nance

was quest1oned in court,416 having reqard to ‘'section 137 of the Const1tut10n

T T

. that provided that the two off1c1a] languages are to.be “treated on
a foot1ng of equality and possess and enjoy equal freedom, rights -
and privileges"¥ The Ordinance was ruled to be valid in that mandatory 1

.i%;truction in the mothef—tongue of the child is not contrary to the

Constitution. ‘ - ) _ o .8
The mixed schools issue was solved by adoption of

policy that separate or s1ngle -medium schoo]s for each 1anguage group

were to replace the m1xed schoo]s The cultural, as wel] as the 11ngu1sth

1dent1ty ‘of the ch11d c0u1d be supported in a single or separate school 417

Schoo]s are divided 1nto EnngSh and Afr1caans medlum schools, In

a minority of schools where both Eng11sh and Africaans Speak1ng.children

are in the same school, parallel mother-tongue instruction is giVen;qu-

&

-

N

415. Education Act (Language) Amendment Ordinance {Ordinance
19 of 1949 (1)) : —

416. Swart N.0. and Nicol, N.O. V. deKock and Garner 1951 (3)
S.A. 589 (A.D.) T

-

417. ROYAL COMMISSION - Op. cit., f. 15, para. 345

v .

418. Law of -South Africa,.vol;-B, Butterworth Durban (Education)
P. 18;, para. 156 . - S -
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“{c) -‘Cameroun |
On October 1, 1961 the French and British Camerouns
were un1ted as the Cameroun Federal Repub11c, with the British Southern
Camerouns becom1ng Hest Cameroun and the French Cameroun Repub11c

,becom1ng East Cameraoun. “419 " At the time of un1eny\Hest and tast Cameroun.-

'were two d1fferent countr1es, two d1fferent cultures and two d1fferent

-

V]

economi S.
onomies. 1o0

The twole&ucational systems reflected the different

cultures. Fast Cameroun's system was one based upon French models.

. . . <
'Nest_Cameroun‘s systeﬁ*was based on British matriculation and qrading
patterns 421. The ]anguage prob]em was described as "one of the most RT\

vex1ng faced by Cameroun 5. educat1ona1 reformers" 422 Although it

was off1c1al pol:cy that French be taught”® in schools above the primary
1eve1 in West Cameroun and EnngSh be taught in schools above the

prumary 1eve1 1n-East Caneroun,_most instruction in West Cameroun
cpntinued.tq be in English and most instruction in East Cameroun continued

to be in french.423

-

rl

419. Five African States Responses to Diversity, (c. IV - "The
Cameroun Federal Republic”, Victor 7. LeVine, 1963, Cornell
Un1vers1ty Press, p. 281) .

- 420. EYONGETAH, Tambi and Robert Bra1n - A Hustorz of the Cameroun,
' _-Longman Group Ltd., 1974, p. 165

421. 'LeVINE Victor T - The Cameroun Federal Republic, 1971
Corne]] UniverSity Press, p. 72

s

422. 1bid.

423, Id., pp. 72-73



‘West and. East Cameroun ceased te exist_as‘distfnct political ehtjties

“but EhQ]ish'waS preserved‘a% an official language.

T page 185

Major constitutional change occurred in 1872 when.

" the Fedgra]_Repubiicﬁdf'Cameroqn:bétahe the -Undted Republic of. Caméf-’oun.424 |

425
| 426 |
- President.Ahidjo, on the. eve of the constitutional.

.

ichange, stated:

"We know the nole that Languages play as nepositonies

and vehicles of culture. By affirming oyn bilingualism

Ln this way, it goes without saying thatf we intend to .

offen the cultunes fLinked to owrt official Languages the

possibility of developing in such a way. as ~to give binth,

in symbiosis with oun traditional culbtunes, to an authentic .
- national cuﬁiune."dz? . : : S

v, "‘} ‘ .
(d) . Finland

o,

. ) Finland is-uniquq in that the smallrSwedish-speaking .

-

+.826. Op. cit., f. 420, pp. 180-181

t minor_ity428 is guaranteed_equa1'treatment with the Finniéh-speaking )

"n

| majority. A "humbers" qualification‘éxists'to limit the equality-

doctrine.429 : B "

"Ta2%. 1d. p. 181 RN

426. East Cameroyn is ten times the 'size of West Cameroun with

~ two-thirdY of the budget for West Cameroun coming as a

- direct subsidy from the Federal Government (see: "Cameroun
CompTexities", West Africa, April 23, 1966, p. 447) .

427, Op. cit., f. 420, p. 181

428. 6.3% of the 1979 population A

429. Educational Development in Finland (1978 - 1981) November
. '1881%, Report by the Finnish Ministry of. Education to the

38th Session of the International Conference in Education
in Geneva. ' o L ‘

AL,

o
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There are separate Swedish. and F1nn1sh schools and :

:f,separate Swed1sh and Flnn1sh school boards where numbers warrant 430

New 1eg1slat1on 1s dEnding in. F1n1and Accord1ng

';to section” 18 of the Ju]y 1, 1957 Act, there are separate elementary

".section 8 will reduce the number to thirteen -431

schoo] d1str1cts for the m1nor1ty Ianguage if the number of ch11dren

" is at Ieast eighteen. Ihe new legislation (Government Bill 1982:30),

L

The language of 1nstruct10n for the student is determIned

by his ability to speak the.language as he reaches school age ‘432

_Instruct1en in the second: Ianguage is compulsory from the Sth grade 433

(e) Switzerland =~

The 1848 Const1tut1on of Switzerland estab115hed -a

Counc1] of States The Council allowed 11ngu1st1c and re11gious m1nor1t1es,-

Ty

f3taken together, to have a blocking vote on federal Ieg1s]at1on The

French and [talian being adopted as nat1ona] languages of Switzerland.

——

Tonstitution guaranteed comp1ete .equality of languages with German.

‘434

s

430. Royal Commissdoh - Op. cit., £.715, paragraphs349-351

431, Letter dated Décember 7, 1982 from Professor of Law, Tore ' -

Modeen, University of Hels1nk1, to'J. Anderson, provided -
these figures.

- i

432.  Royal Commissfon - Op. cit., f. 15, paragraph 350

433 tﬁwd
434.  BCHMID, Carol L. - Conflict and Consensus +in Sw1tzerland,
: Un1vers1ty of California Press, London, Berkely, 1981,
p. 7 (Romanche was adopted as the fourth national, not :
official, language of Switzerland in 1938 through an amendment
to Article 116 of the Federal Constitution, see DOKA,
Carl - Switzerland's Four National- Languages (Pamph]et)
~ Pro Helvetia, 1973, p.:7 4

‘ o
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. Co e
-The-cantons.or.territories'were given authority'for‘éducation..
B Sw1tzer1and 5 ]anguage pol1cy is based on the cantons

of the twenty five cantona] un1ts twenty-one ate off1C1a11y un111ngua1

w1th the language of 1nstruct10n following that of the official ]anguage

'bof the canton. . N e |
) - | In the four m1xed cantons, the genera] rule 1s that

the 1anguage of 1nstruct1on is_dictated by the major1ty with study

of a second 1anguage compu}sory -435

-

_ Assimilation of m1grants from other 11ngu1st1c groups
_15 pr1mar1ly accomp]1shed through the- schoo1s Sw1tzerland produces
a 1arge number of b1]1ngua1 and p]ur1]1ngua] 1nd1v1dua]s £436 Where

1anguage groups are’ s1gn1f1cant1y large, prov1s1on 15 made for two

school systems. -437 - _ o ‘_.’ -
whereas the Be]g1an and 50uth African - systems create
str1fe re5u1t1ng from the existence of more than-one magor 1anguaqe

group in a. country, Switzerland "defies the norm“,déé and represents

peacefu] coex1stence of heterogen1ous peop1e Respect for smaller "

1anguage groups, linguistic equa11ty and over-representation of minorities

in pub]lc life have been c1ted as reasons to exp1a1n the swtuatton -

in Sw1tzer1and -439 S -

A

T 435, Id.. p. 46 (The author provides this insight 1nto the

‘ h1gh regard accorded the learning of other .national languages
in Switzerland “This dispesition facilitates assimilation

and mutual understanding reduces prejudice. "

436. McRAE, Kenneth D, - Su1tzer1and Example of Cu]tura]
‘Coexistence, Canadian Inst1tute of Internat1ona1 Affa1rs,
Toronto, 1564 p. 30

437. ROYAL COMMISSION - Op. cit., f. 15, para. 347 (This compromise
: ~is unusual} * R
438. SCHMID - Op. cit., f. 434, (preface)" | | -

o . . - ! . ‘w

£
439.° 1d., p. 7 : N
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"Neithen the Linguistic minonity non the Linguistic majority

R “»
: . Page 158 -
L o o

The rigidity of the te?r?fbri;] ﬁrinciplé;is miiigatgd_'

by the fatt'that_language'grOUps tend to:ﬁeicohcentratedfgeqﬁraﬁhical1y;440 .

Car]'Doka441 comiients dn modéfn day,languagé questions

"ih Switzerland. He offers useful ﬁords-of«ﬁi;dom inAfelation to "minority o

S
-

Like to speak of 'minonity.safequards'. The minonily .
does not wish to be 'sageguarded’ but respected, and the -

‘majority must not abuse its numerical superiority. The

mafonity, in particular, must nemain aware of the fact
that the foun national Langlages, and with them the foun

© cultunes emanating from them, are essential to what we

undens tand by.'ﬂuigtzeﬂiiind._"442 S . '«

J

(f) General

Other coUntriés have Constitutions that §becify educational.

'rights for citizens.' Certain basic elements are found in such Constitutions:

(a) right of .citizens to an education;-

(b) ‘free pr{ﬁary education, uéualiy compulsory;
(c) optional particip;tioq'in'religjous instruction;

and . ;

: (d) right to establish private schoo1s-based on

re]jgidus and Ianguagé preferences.é43_

-

440.
41,
482,
443,

 ROYAL COMMISSION - Op. cit., f. 15, paragraph 348 °

DOKA, Op. cit., f. 434 . -

., p. 11°

For examples of'tpnstitutional provisions see: BROWNLIE,
1. - Basic Documents on International Law, The Clarenden

" Press, Oxford, 1977: pp. 20-21, Germany; ‘p. 26, U.S.5.R.;

p: 37, Indiai_p. 48, Chjna; p. 55, Egypt; pp. 73-79; Venezuala

-
g
w

"
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The right to an education together with prohibitions against discrimination
) ' . - ’ : . &

in education are basic tenets within which the international community

is governed.
3. Summary

Internat1ona] conyent1ons support the genera1 out11ne
and scope of section 23, except for the unequal access to minority
language educational rxghts_44§,,1he recognition of a parent's right
of cho1€e\4‘§JEEg,use_o£ the terms pr1mary and secondary education,
-the free education concept.44é and the optional nature of the minority -

eduoation right447 in section 23 have roots in the international documents.

Toe Convention Against Discrimination in Education
enunciates emphaticalty ano:repeooedly; the need for equality in educat}on
in terms of quality, aooess-to and'éoua1 treatment. Suppoit for the
claim by‘Canaoian pareots that minority instrucoion should né equal
to that of majority‘instruction is found in the Convention. |

~'The European Convention on Human Rights expressly

provides for a right to an education and prohibits dyscrimination

on the basis of language. The decisions of the European Court make

444, Contrary to Article 3 of the Convent1on Against Discrimination
‘ in Education

445, 'Universa1 Dec]aration of Human Righis, Article 26

446, Internationa] Covenant on Econom1c. Soc1a] and Cultural
Rights, Art1c1e 13 ] -

Ca47. Convention Against Discrimination in Education, Article 2 (b)
]

r
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it clear.that any right to an'educqtion, no matter‘ﬁow worded, has

inherent 1imitations.. The right is not an absolute right that exists

situaffdn at hand.

ndepéhdent of th
- Other countr1es faced with d1verse 11ngu1st1c popu]at1ons
serve ‘as examp]es for Canada. In its pre11m1nary research, the Royal
‘ Comm1ss1on studied the deve]opmenfs in other countrles but concluded
that "the wholesale adopt1on of either_the ter¥itorial: or persona]lty
pr1nc1p1es for a Canadian 11ngu1st1c regime" would not be. recommended 448
South Africa and Be1g1um have similar h1stor1ca1 developmen%s
and have evolved linguistic education rights w1th some s1m11ar1t1es
Both have prov1ded for separate facilities or 1nst1tut1ons for each
'I1ngu1st1c group Both have genera]]y,449 eliminated parental.cho1ce
-and have instituted bthér.meané df'classificatioh. For B%]gium, residency
is the determining -factor. For South Africa, mother—tohgue of tﬁe
child is tﬁ; determining factor. Both have mandated'}hq;ning of the .
second.or "other" official language. - '
.Cameroun-and.Switzerland have regionélizéd linguistic
in;tructidn. The Wanguage. of the area determines theﬁjanguage of
fnstruction as in Betgium. an]ahd, a§ in squth Africa} provides
for rights of instruction dépendent on the child's abi]ity.tn.speak
the language Qut also adds a numbers qualification. In most of the ..

bilingual or multilingual countries, second 1an;%agé training is compulsory.

448.. ROYAL COMMISSION - Op. cit.,.f. 15, paragraph 355

- 449. Since 1971, Brussels is the exception.
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-

Reg1ona1 contro] over education is the general pattern
of d1str1but1on of powers.

- For Canada, the territorial approach has been rejecteq
in favour of 11ngu1st1c rights in education be1ng dependent upon numbers
~as in Finland.- To be determined through judicial 1nterpretat1on of .,
section 23, are the r1ghts in Canada regard1ng separate school faCJ]1t1es,
a principle that has been recogn1zed in the countries exam1ned Compu150ry
second language tra1n1ng is not 'in place in Canada ag it is in other

bilingual countries, : _ . s

The Royal Commission concluded -that ‘much can be learned
.from other countries “but, inevitably our- recommendations must be formulated

in terms of the Canadian context”. ,cq

() REMEDIES |
17 After Breach
" (a) Section 52 _ S - ' (/

. Section'52 of the Constitution Act, 1982 provides

“that the Constitution of Canada is the supreme ]aW‘ -Any other law

that is 1ncon51stent with the Const1tut1on is of no force and effect.

N\

1Y

450. Royal Commission - Op. cit., f. 15, paragraph 355

Sy

»

(¥
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The rendering of a law as of no force or effect is only to the extent

of its inconsistency with the Constitution. This provision is very

important as it makes clear that parliamentary sovereignty is not

’

a defence to a law passed by pariiament or by a provincial govérnyent.
Provincial laws could be declared null and void‘if in conflict with
section 23 of the Charter.451 ' e

Existing provincial laws have been examined and have
been compared to section 23 for possible inconsistencies. The most

distinct and definite 1ncons1stency was found by Chief Justice Desch‘e‘nes452

‘when he compared the Quebec Charter with section 23 of the Canadian

Charter. -His finding was that the Quebec Charter was a denial of
section 23 rights and as such, he declared those provisions that were
inconsistent to be of no force and effect; Section'52 is the 1ega1
authofity'fof so declaring. |

There is potentia] fdr inconsistencies to be found
between the numbers test prov1ded for in section 23 and the prov1nc1al

Ieg1s]ated "numbers" .
{b) Section 24(1)

Section 24(1) of the Charter provides a remedy for

anyone whose "rights or freedoms" have been infringed or denied.

451. " See. -Chapter III (B) (6) for a detailed discussion of Chief
Justice DeschBnes judgment. ,

452. Quebec Assoc1at1on of Protestant Schoo] Boards - Supra. f. 70
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There is no requ1rement that an Act or regulat1on be the souwce of

the 1nfr1ngement "For sectton 23, this prOV1des an avenue for a remedy
then a prov1nc1a1 government fails to prov1de the r1ghts that are
'granued by section 23. If there is a prov1nc1a1 law-that 1nfr1nges
or den1es a section 23 r1ght, section 52 together with section 24(1)
will prov1de the necessary remedy. Where there is no provincial law
or regulation, only-a government actienjgr ihactiqn that hreaches_
Settion'23. section 24(1) will provide‘an approbriete remedy.

The legislation for Nova Scotia, Prince Edward Island

and New Brunswick provides fer a right to a minority language educationﬁ'
if'the‘child'e mother-tohguelis that of the minority. It does not
.recoqn1ze the same r1ghts for the categor1es out11ned in section 23.
Sectmon 24(1) could be used to broaden the, scope of m1nor1ty language :
education rights in those provinces by extending the rights to the
children of parents who qualify pursuant to section 23 regardliess
whether the child's mother-tongue is that of the minority.

- | As the verb used in sect1on 24(1) is in the past
tense, it suggests that no remedy is possible for future or potential
infringements. Due to the broadeg French JE?;{?n as well as other |
 reasons, Chief Justice Desch@nee held that section 24(1) could apply
“to future infringements.453 k | ’

The scope of remedies available pursuant to section

24(1) is stated to be “whatever a court considers appropriate and

.

453. g_ebec Association of Protestant School Boards - Supra,
- f. 70 pp. 42-43
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“just in the circumstances®.. - Hogg'deseribes;this;new remedia]'power.
in this way |

"It is probable that the caukt coutd grant remedies which
were not within its uwsual jurisdiction. Conceivabiy,
lotally new nemedies dould be invented: In any event,
a count of genenal eq ble jurisdiction can Ia&£on the .
Lﬂju.nC.tLOrl to meet: new autumon, ..."'454 , ' o
The 1mportant feature of section 24(1) is that it -
Teaves remed1es in the discretion of the court DecTarat1ons have
" been found to be 1nc1uded w1th1n the scope of section 24(1) 455
The European Court has shown a temperate and moderate
approach when def1n1ng remedies with respect to the educational rights

provided by the European Conventioh. 456 In Campbel] and Cosaris,.57

the European Court c1ted “current economic t1mes" as a reason not

to 1nvoke drastlc measures, euch as the creation of two separate schoo!s, -
in order to respect the parents convictions regardinq corporal pun1shment 458
- The avoidance of unreasonable public expenditure was-also cited.

In the Belgium lanquage case‘,‘59 the European'Court

stated that the right‘to an education by its very nature, calls for
regu1ation by the state; requlation which may vary in time and plate

y
accord1ng to the needs and resources of the community and of 1nd1vﬁdua1s

!

prov1ded it does not ‘injure the subsfance of the r1ght 460

454. HOGG - Op. cit., f. 356, p. 65 L , -

- 455.  Quebec Association - Supra, f. 70, p. 41

456.  See Chapter ‘111(D){1) for a gescription of the European
Convention as it relates to‘education X

457. ‘Supra, £, 391 '
458. See general discussion of the case in Chapter ITI(D)(1)
459. Supra, f. 381 - o o

460. 1d., p. 860
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-

K\'_ Tﬁis?g:a?s that ﬁheEéfopean Court.wiil 5ccept'the
Pdiﬁa facie need for school rules, regulafions and restrictioﬁg with 9 .
respect to. education rights. The Court wi]]Jreview the case in its
entire context and will not grant rémed;;s unless the‘substantq of
" the right has been denied or infringed. Regulations of the right
that doAnot'affect the substance wi]]rnot be the subject for a remedy.

" This gemq.reasoning‘cou1d'be adopted by Canédian éourts :
pheﬁ considerfng appropriate remedies for posgible infringements or
breache§ of seétion 23. If the approach is accepted, the Canadiaﬁ
juditiél review wii] be a moderate review and conceﬁtrate on whether
_minority languégei}ights have been granted and not on)the methods
"and means by whiﬁh the rights are granted. ,

61

l(t) Reasonableness Doctriﬁe )
-
Section 23 by its very_naiure requires educational
decisions 6r policies to be'mﬁde.by scﬁoo] éuthorities. In thé pést,.
judicia]lreview of educational décisions ﬁas been 1imitgd.to consideration |
of proper statﬁtory authority and‘the gbod TaitP or reasonab]ene;s
test. ALofd.Dennjng'deggrﬂbed the review abthority of fhe judiciéry

in relation to poliCies adopted by school boards:

4

461. For a contrary view of the approach to be adopted by Canadian

© courts, see: MAGNET, J.E. - Minority Language Education _

. Rights, (1982) 4 Supreme Court Law Review 195 at pp. 215-216.
Magnet suggests that courts will be required to provide '
mandatory and injunctive remedies that will resemble legislation
and will reordeerfiorities for the expenditure of public
funds. - ‘ :
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' > "I the policy is one which coutd heasonably be upheld

: fon- good educational neasons, it is valid. But, Aif &
44 80 unreasonable that no neasonable authority coubd
entertain it, it &8 invalid.",, .

VLord Greene in Associated Prdvincia] Picture‘Houses-Ltd.'y: Wednesbury

Corp,c4-had previougly enyhciatéd'this principle of "reaSonaplenesg"”
when considering the exercise of discretion of-aﬁ authority in grantiﬁg
Ticences for Sundéy cﬁnematograph per%orﬁancés subject to whatever
conditions are set by the authority. Lord Greene.cautioned that a
couﬁi must not “substitute itself for the authority and act as an appeal
authority.  The reviéw of the decision by a courf‘is limgted to a
review. of bad faith, dishonesty, or irrelevant consider;l}ons.'
Justice,D.C.fﬁacDonéld of the Alberta Supfeme Court.' -
also adopted Lord'Greene‘s.decision.. In considering whether the amount
of honoraria set by a Board‘ofkTruétees was illegal, he concluded: -

"IT may be that ... honorarium fon the services of veach
twstee might be held by a cournt in-a propen proceeding
not o be 'hononaria' within the meaning of 4. 65(4) (4).
Fon-example, if the statutorny powern to set the honoraria
were nol exencided neasonably, in the sense that there
has been bad faith, on dishonesty, on the boarnd has taken
into consideration matfens which are innelevant to .the
- matten, or {f the amo decided upon it s0 absurd that
no sensible person could ever dream that it Lay within -
the powens of the boarnd to pay it, then it might be held
that there was no statutony power to pay the amount decided
upon as 'hononarnia'. - Such might be the-effect of agotying |

- the principles enunciated by Load Greene M.R. in Assocdiated
Provineiaf Pictune Houses Lid. v. Wednesbury Corpn.,. [1948)
I K.B. 273, [1%47] 7 AZL E.R. 680, although T necognize "
 .that that was a case of the exercise of executdve on administrative
- discretion nather than the exercise of defegated Legisfative
POWRR- "6y | o |

462. Cummings v. Birkenhead Corp., [1972] Ch. 12, p. 37

463, [1947]1°2 ALL E.R. 680 ¥

464. Vladicka v. Board of School Trustees of Calgary Schoo
District No. 19 [1974] 4 W.W.R. 159 at p. 171 ‘

it

a
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Several Canadian courts adopted similar reasoning

~

when considering parental choice of séhools for their children.¢68»
. Recent judicial review trends in England appear to o
be more extensive and gre}commented on by McGowan in this way:

- "Nowhere have the devefopments in this regard been mone
dramatic than in England. There the courts have a greal
- creative tradition of Law-making in the nesolution of *
private disputes, but the parliamentany system of government.
has severly Limited the intrusion 0f the judiciany into
the determination of- public policy. Recent decisions,
however, presage a much gneaten rofe for the English counts .
- 4n Zhe neview of ministerial discretion, providing palpable -
encouragement to thode in England who have been insisiting
for some years now that enfarged judiciaf power be brought
to bear in this 6ie£d.?466 -

The judicia1 decision on 'which McGowan Qases.his-conc1u§io

. . .

is Tameside.467 The Secrétary of State for Education and Science

465. Crawford et al v. Ottawa Board of Education, - Supra,
- f. 287, and see: Lapointe v. Board of School Trustees,
.~ 25 N.B.R. {2d) 91; and see: MacDonald v. School Board,
: 30 N.S.R. (2d) 433: and see: Howden Parents Association
- Supra, f. 262 .

F

466. McGOWAN, Carl - Congress,-Court and Control of-DeIegated
- Power, (1977) 77 Columbia Law Review 1119 at p. 1121

467. Secretary of State for Education and Science. v. Tameside
Metropolitan Borough Council, [1976] 3 W.L.R. 641, applied
in Laker Airways Ltd. v. Department of Trade, [1977] 2
ALL E.R. 182; referred to in Smith and Others v. lnner
London Education Authority, (1978) 1 ALL E.R. 4113 and
explained by Lord Salmon in Attorney-General of St. Christopher, + ’
Nevis, Anguilla v. Reynolds, [1979] 3 ALL E.R. 129, at .
p. 138, in this way: - .

: i "The Tameside case was exceptional in that the Secretany .

Y - of State had to be satisfied not that the Local authonity
had made a, wrong decision in the exencise 0f the powen
conferned on them but that they had made a\decision which

no neasonable Local authonity could have ma¥e. The decision
which the Local authonity made, that certain ar schoods
should continue in existence-and should not b twrined

anto comprehensive schools, was a policy decisdsn. 1t
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had ordered a school board (cduncil) to discontinue the operation
of grammar.schools that were designed for students With;Sp%cial aptitudes.
The Order was made pursuant to a statutory proviszn that gave the
Secretary wide discretionary power to make orders as he deemed expedient
if he is satisfied that a school council has acted unreasonably. The

. : ' --__/ "
Judicial Committee of the House of Lords struck down the Secretary[s
act as the record did not reveal any "unreasonableness” on the part

, ?f the local counci].468

.
467. =(cont.) may have been night on wrong but it centaindy
- was not a decision at which no hreasonabfe fLocaf authonity
could have arrived. -Similarnly, the Local authonity' &
decision that -there was plenty of time before the beginning
, 0f 1he next temm in which to make the necedsary-arrangements \
" for the grammar schools to continue in existence may have A
been night on wrong., 1t was, however, impossible fon
the Secrelany of State to have been satisfied that no
reasonable authornity could have come to that decision
on the evidence which was befone them. Accordingly, it
followed either that the Sgenetany of State had misdinected
hims2lf as to the true meaning of &. 6.0f the Edwcation
Act, 1944 on that no reasonable Seenetary of State could
have been satisfied that the Rocal authonity's decision
i was a decision at which no neasonable Yocal authonity
: could have arrived." . :

468. Canadian acceptance of the English trend is in doubt as
Tameside was distinguished in Re Irving 0il1 Co. Ltd. et
al v. Attorney-General of Nova Scotia, 106 D.L.R. (3d}y
465 by Chief Justice MacKeigan of the Nova Scotia Supreme
Court (Appeal Division), although it was referred to by
Chief Justice Desch€nes in the Quebec Charter decision
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The comnon law test of reasonableness penmts a court
to: rev1ew in a- l1m1ted sense adm1n1strat1ve and statutory acts of

school boards. Th1s 1ncludes pol1cy dec1s1ons such as those that
may relate to the" 1mplementat1on of sect1on 23. For example, a school
'y .

: -.board may determ1ne that although there are’ suff1c3eht numbers to

JUStlfy m1nor1ty language 1nstruct1on in the locallschood the ch1ldren

_i witl be transported to a d1fferent school . for the 1nstruct1on Parents

of smaller ch1ldren may obJect to the buss1ng requ1rement and argue
that the 1nstruct1on should take place in the local school. If the
broadened rev1ew as suggested by Tames1de469 is followed, it will

. not only be necessary to show lack of bad faith, it w;ll also be necessary
-to show some kind of ObJECthE reasonableness for the decision to '
bus 1nstead of prov1d1ng instruction at the local school. The school . T
boa d'w1ll be. required to show that it had some object1ve reason Ho
su ort the educat1onal dec151on it made. Although the Court will
not become an appellate authorlty, 1t will determ1ne 1f the decision

is one that a reasonable school beard would make based on all the

——
~

relevant facts. R o | "
' There is a further “reasonableness“ test bu1lt 1nto

the Charter by express reference. Sect1on 1 of the Charter l1m1ts

’ the r1ghts.and freedoms set forth in-the Charter to "such reasonable

-

' l1m1ts prescr1bed by Taw as can be\demonStrably 3ust1f1ed in a free

and democrat1c soc1ety" PRILE limitation applfes to sect1on 23.470

N S

i

469. Tameside - Supra, f. 467

470. Quebec Association - SUpna, f. 70, p. 52 -

. .
-
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"In the absence of express l1m1tat10ns on fundamental

-r1ghts or a Bill of R1ghts. both the European Court471 and’ the Amer1can

'courts472 have'%ecoqn1zed such T1m1tat1ons to be 1mp11c1t No_rlghts
‘are abso]ute. In Canada, the Timitation has been expressly described
“in se;tibnll. - ‘ . T ' |

‘Chief dustice Desch@nes pfovided'efjudicia1 fhterpfetation
- and app]}cat1on of the "reasonable 11m1ts"phrase .of sect1on 1. 473

'The three fold test for determining ' reasonable.11m1ts“ 1nc1udes a

means proportionate to the alm, ev1dence of the contrary 1mp11es ev1dence
of a wrong that hurts.common sense, and 5)caut1on for a court not

tp substitute its opinion for that of the legislation. Prior»te the
formelation of the Eest, Chief Justice Desch€nes held that a deﬁia1

of a right is not a limit.,;,

. Chief Justice Evans of the Ontario High Court of Justice

in Re Federal Republic of Germany v. RaucaA75 determined that the

-471. " Belgquim Lanquage Case - Supra, f. 381, see: f. 460

472. Tinker - Supra, f. 99; see a]so, cases disted under f. 100

473. See f. 313. His dee?s1on was uphe]d on appea1 and has
been followed by Justice Durand of-the Quebec Superiqr
Court in Re Jamieson and- the Queen (1982) 70 C.C.C. gggJ

430
474, 'Supra 70, . The: same conclusion was neached
“in Re Uﬁf$r1o F11m & Vide& Appreciation Soc1et§‘and Ontario

Board of Censors (March 25, 1983) 19 A.C.W.S. (2&) 62
(Ont. Div. Ct.)

475. 70 C.C.C. (2d) 416, affirmed on appeal 41 0.R. (2d) 225
. (Ont. C.A.) L -
1

o
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onus rests on'theféovernmént476 that is on the péfrx'seeking'td rely ..

on section 1, to demonstrate that the restriction.is reasonab1E;477 :

test as follows:. '
o > ) : - .
The phrase "reasonable Limits" in s. 1 impornts an objective
test of valdidity., 1t i& the judge who must determine e .
whether a "£imit" as found in Legisation is neasonable ~L
or unreasonable. The question i8 not wheilher the judge R
agrees with the Limitation but whether he considers that
thene 44 a rational basis fon it -- a basis that would
be negarded as being within the bounds of neason by fair-
_ minded people accustomed to the noams o a free and demoocratic
sgciety. That is the crucible .in which the concept. of -
heasonableness must be tested. "478

Both Chief Justice Descﬁéﬁgﬁ and Chie% Justice Evans

rs

~make it clear that a court is mot to “yield to the tembtation of too

réadi]y substiiuting théir opinion for the Iegis]ature".479 ‘A court
s to examine the legislation and determine if the legislation, from .
an objective viewpoint, is a reasonable liﬁit justjfiédhby the legitimate

government aim underlying the Jimitation. ; et

476. His interpretation is editorialized by "KOBLIN, Hal, editor,
of Rights and Freedoms, (September-October, 1982) in this
way: "Section 1 has been defined in a fairly narrow context
by a provincial superior court. By ruling that the Quebec
government had to establish the reasonableness of its
"arguments in an overwhelming way", the decision has 9015

d

a long way towards ensuring that the rights prescribe
* by the Charter are maintained in actual practice."

417 . !Rauca - Supra, f. 475, p. 427.
418. 1d., pp. 427-8 .

479. Quebec Association, Supra, f. 70, p. 77
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Th1s 11m1tatxon on the rights provided by sect1on '

23 c1oseTy resembles the past common law revwew of the exercise of
adm1n1strat1ve or statutory powégs based on the. concept of “reasonableness“a
"The section 1 review is in the context of 11m1ts prescrabed by 1aw,
whereas the common law “reasonableness" review s in terms of the .
exercise of an adm1n1strat1ve or statutory power Sect1on 1. aTIows'.
reasonab]e 11m1ts prescr1bed by 1aw to be p]aced on section. 23 r1ghts
and the common Iaw requ:res that educationa] dec:s1ons re]at1ve to
m1nor1ty 1anguage instruction be reached "reasonably",

- | An example of a poss1b1e “reasonab]e 11m1t“ prescr1bed
bx Taw is prov1nc1a1 legislation that def1nes necessary numbers to

warrent'm1n0r1ty 1anguege 1nstruct1on. Manitoba, for example, has

. . ) ) : .
]Iegis]ated 23 as the requirednumper.480 Such legislation is a 1imit.’

-

not a denial, of minority lanquage jnstructidn A court woqu review

theanumbers !1m1tat1on and determ1ne whether there is a rat1ona1 or
ob;ecttve Qas1s for the 11m1tat1on The court's opinion as to reasonmable
or proper nunhers-would be irrelevant. | The judicial rev1eu wou]d .
be an obJect1ve assessment of the evidence presented by the government "
in Just1f1rat1on for the limit, - .

| In summary, a reasOnab]eness‘revlew will occur both:
with respect to inplementation of the rights that accrue and with
respect to-any 1imitet10ns‘that'may be p]aceo'on the rights. .

»

o
-

480. Manitoba Pubtic Schoofs Act, Supra, f. 254
, — ‘
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(d) ‘United States Remedial Action

) | Tﬁé §ggg§481 decisiqn marked the beginning of judiciai'
intervention in educational decisions in the United Statés. fhe United
;States Supreme Court was ésked to resolve a sociaf-issue: namély,'
racjai;segregat{bﬁ'iﬁ schools, and to provide solutions. Chief sttice
.Harﬁeﬁ refe}red to the importance of eﬁucatibn and the need for equal
'Opportunities; . .

"Today, education is perhaps the most impontant function
of state and Local govennments. Compubaony-school attendance
Laws and the great expenditunes fon education both demonstrate
o - - our necognition of the impontance of education to our -
- democratic society. 1t is nequined in the pexformance -
+ - of owr most basic public nesponsibilities, even service
: in the anmed fonces. 1t is the very foundation 04 good
eitizenship. Today £t {8 a principal indtrument in awakening
Zhe child to cultunal values, in preparning him fon Laten '
“'\\ professional training, and in helping him to adjust nonmally e
< X0 his envingnment. In these days, it A8 daubtful that :
any child may neasonably be expected to succeed in Life .
if he is denied the opportunity of an education. Such
an opportunity, whene the state has undentaken % provide
it, 46 a night which must be made available to all on
equal tenm¢."482 - :

This passage mdy be interpretéd‘as the rationale for jtdicja]'determination
‘Later, in oné of the numerous school segregation cases
“that fo]1owed\Brdwn, Jﬁdge Skél]y Wright commented on the Judicial

-

role:

e

481. Brown et al v. Board of Education of Topeka Shaunee County,
~ Kan et _al, 347 U.S. 483 {1954) - ‘

-

A

e

- 482. Id.;-pl 493
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"1t 48 negrettable, of counse, that in deciding this case
Zhis Court Must act in an anea so alien to its expentise.
12 would be fan better indeed fon these gheat social and
political probfems to be nesolved in the political anena
by other branches of government. But these are social
and political probfems which seem at tumes to defy such )
nesolution. 1In such situations, under oun duystem, the .
judieiany must bear a hand and accept its néspons ibility - &
Lo assist in the solution where constitutional nights ]
hang in the bakance. So it was in Brown v. Board of Education.
o 30 4t L8 here.",oq -

f _ Since Brown, the judicial intervention in educational

-

policy-making has continued and flourished. ,q,
Some insight into factors to be considered by"American
courts when reaching social or policy decisions in education is found .

in the following passage from Guadalupe Organization v. Tempe Elementary

"~ School D1’s1:r1'c1;,I85 where equal educational opportunities was again

considered:

"Responding to this question also involves considening

the intenests of the childnen being educated, thein parents,
and the focal schoof authonities, the nedpective noles

0f the state and {ederal governments, the competency of

the federal cournts to undertake the requesed education
oversdight, and, at feast in this case, the nature of the
social compact that binds this Nation Iogexhen."486

483. Hobsen v. Hansen, 269 F. Supp. 401 (D.C.D.C. 1967) p.
. "~ 517 (this statement is described as “Parting Word")

484, HAZARD, William R. - Education and the Law, (2nd Ed.),
MacMillan Publishing, The Free Press, New York, 1971,
at p. 277 The author writes "Court defined educational
policies, a concept contrary to the widely held notion
that state legislatures and the local school board defined
policy, are both a reflection and an initiator of change
in schooling.” ‘ C

485. 587 F. (2d) 1022 (9th Cir.) 1978 U.S. Court of Appeals
486. 1d., p. 1025 '
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.The U.S. Supreme Court did not order spécial remedies
in Brown. It held that the-“separafé but equal" ‘doctrine was unconStitutional.

as it did not provide equality of treatment. The doctrine contravened -

the Fourteehth Amendment of the American Bill of Rights thch provided
for equal protection of the Taws. ' Chief Justice Warren deé]t with
_thé question of remedies in thi§ waj:

"Because these are class actions, because of The wide
. applicability of this deécision, and because of the gneat

" vandety of fLocal conditions, the fonmufation of decrees’

An these cases presents problems of considerable’ complexity.
On neangument, the consideration of appropriate nelief.
was necessanily subondinated to the primany question --
the constitutionality of segnegation in public education.
We have now announced that such segregation is a deniaf
0f the equal protection of the Laws. 1In ornder that we
may have the full assistance of the parnties in fornmubating
decnees, the cases will be nestoned to the docket, and
the panties are nequested to present furthen angument."487

The court thus coﬁcIuded‘that although it wés;prepared-to sét generatlt
bfqad‘guidelines, it was not prepared'to mandate how the decisions;;L
wou]d be imp]eﬁented without aésistance froﬁ the parties. In other
words, the échool officials were required-to find sp]utions that would
ultimately pass judicial scrutiny. |

| In Brown‘II,488Athe sequel to Brown, the Supreme Court
considered the formu]atioﬁ of decrees for the eliminétiop of separate

or segregated scﬁools. As many implementation plans had already bedun“"

and due to the varied local school problems, the court again left

487. Brown - Supra, f. 481, p. 495
488. 75 S. Ct. 753 (1955) .
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: »
the matter of femédies to thg‘parties involved. It also remanded
ihe‘cases to ;he original gouﬁts to provide the jud{pia] appraisal
of the imp]ementation'ﬁ1gns ds‘need arosgl Chief Justice d;rren stated
"that "courts wii] have to consider whethef the action of school authprities
constitutes good faith impiementation of the governing coﬁStitutiéna1 |
principl‘es".489 R
Numerous deSegregation cases evol&ed as remedies were
not ‘easily found or imp]emeﬁted. Gradually, two desegregation plans
}evolved; bussinqggo‘ahd reorganizing of school district boundaries.4gi
The Fqurteenfh Améndment guarantee of equal protection

has been alleged to include bilinéual-bicuftura] educgtion. In Lau *
V. Nichols,qg2 the U.5.~Supreme Cqurt avoided deciding that issue.

A class action wés brought by non-Eng]ﬁ;hjspeaking Chinese studqnts.

The students sougﬁt relief against unequal educational opportunftie§.
The 1an§uage deficiency was viewed as resulting in unequal opportunities
in ihe school system andAas such, should be remedied. Justice Douglas
gmphasized that.the failure of the schoof district to teach remedial

~ English echudéd‘Chinese~speaking students from any meaningfuf\education.qg3
’ ’ “.) . . .

';

489. Id., p. 299

490. Swanr v. Charlotte Mecklenburg Board of Education, 402
U.S. 1 (1970) o

491. Davis v. Board of School Commissioners of Mobile County;
402 U.s. 33 {1970) trestricting”of attendance areas)

492. 94'S. Ct. 786 (1974) SR

“t L 4

493. 1d., p. 568
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The dec1s1on xn favour of the pet1t1oners was founded in the Civil

.

Rtghta AcI 1964,94‘wh1ch banned d1scr1m1nat1on on the grounds of

race, colour or national or1g1n in any program or activity rece1v1ng

rfedera1 f1nanc1a1 assistance. Aff1rmat1ve.remed1a] efforts to give
special attent1on to linguistically deprived children wao the remedy

.'for the breach. Justice Blackmun, in a separate op1n1on made it /

' c]ear that the same dec1sTbn would not result if only a few students

claimed relief.

495 - - >

Lower courts have been faced w1th constitutional claims’
to bilingual and bicultural education. The Lau decision oniy dealt .
. with remedial action for studeots who were not proficient in English,
It did not deal with a request for a b111ngua] b1cu1tura1 program
~ for an 1dent1f1ab1e ethnic group. "In 1978, in Guadaluge,496 the United
States Court pf Appeals determined that no'constitutional duty existed
for school districts to provide biijngual-b1cultura1 education to
non-Epglish;spoaking students.@7 The coort determined that measures )
to curo 1anguagé deficiencies was sufficient. The court also concluded
that "appropriate action" pursuant to the Equal Educational Opportunity
Act of 1974 neeo not include bi]tngua]-bicultura] education and that

-~

4940 4@ U.s.C. 2 000 d (1964)

495. Lau, Supra, f 492, p. 572 ("numbers are at the heart of th1s
'case“)

L

496. Guadalupe - Supra, f. 485.

497. Support for th1s decision is found in Keyes'v. Schoo)l
District No. 1, 521 F. (24} 465 (10th Tir. 1975); Otero
v. Mesa County Val]ey School District No. 51 408 F. Supp.
162 (D. Colo. 1975); and Morales v, Shannon, 366 F. Supp
818 (N D. Tex 1973) .
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i

the Civil R&ghza Act oﬁ 1964, relied on in Lau, prov1ded-no remedy

or requirement for bilingual-bicultural educatwon The appellants, °
» elementary school ch1ldren of Mex1can-Amer1can and_qupi—Indian origin
sought teachers, and curriculum for a bilingual-bicultural education
program in order that they might recg1ve benefits equal to the benefits-
of Eng]lsh speak1ng students. N

The denial of a'bilingua1~bicu1tura1 program has not

been co 1stent)by American courts. In Serna v. Portales Municipal

Schoo]s,498 the cdurt found an @nconstitutional-denial of‘équq] eduational

opportunity. Spanish surnamed students claimed digerimination against
the City of Portales school system for fa1lure to prOV1de bilingual
instruction that takes into account spec1a1 educat1ona] needs of the
Mex1can7Amer1cau student. The following were cited as examples:
(a) failure to hire teachers of Mexican-American
descent; .
'l ) (b) failure to structure a curriculum that takes - -
into account the particular education needs |
of Mex1can American children;
(c) failure to structure a curriculum that ref]ect;
) the historical’ contributions of people of Mexican
and Spanish descent to the State of New Mexico
and the United States; and | |
(d) failure to hire and empiqy adminﬁstrators of

Mexican-American descent.

498. 351 Supp. 1279 (D.N.M. 1972) U.S. District Court; affirmed
on other grounds on appeal, 499 F. (2d) 1147 (10th Cir.)

-
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The district court found tﬁat‘thé'chiléren did not
.have equal educational opportunity and ordered the school system to
submit a plan for remedial actlion. | -

On occasion, ‘American courts have considered b111ngua1-
b1cu1tura1 education c1a1ms in relation to remedies fashioned to eliminate

de, fure segregation. The D1str1ct eourt in Un1ted States V. Texasﬂgg

concluded that, with the goal in mind of true 1ntegrat1on as opposed
| to mere desegregat1on, it could issue an order in relation to an educational
plan which would give special educational consideration to Mexican-Americans
~who should be recognized as a separate group. The court found 500
(a) Mexican-American students in the State of Texas
are a cognizable ethnic group gnd may avail
themselves 6f the protections afforded by the . L —

Fourteenth Amendment.

(b)- Mexican-American students ﬁave beefi)subjected,
over the years, to unequal treatmept with respect
to.,educational opportunities.
The comprehens1ve linguistic and cultural p]an approved by the court
as an approgr1ate remedy included the following e]ements 501
(a) .;}bf95510na1 staff treatment assignment;
{(b) curriculum design and content and instructional

»

methodology; o .

499. 342 F. Supp. 24 (E.D. Tex. 1971); aff'd 466 F. (2d) 518" /
(5th C1r 1972) at p. 24 ' - . S

. é00. Ib1d._ | \ | | B ~

501. Id., p: 29
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(c). student assignmeni'and.classrbbm-organiz;;jon;
(d) staff deveioﬁmént;' " . |
'(ej parent and community f;voivement;
(f) 'ﬁpeciai‘educatioh;'

{g)" non-structural support;

(hY funding and timing; and

Y(i) eva1uaiion'of'compreheﬁsiQe plan:

; In another school desegregation case, United States'

v}fTexas Education Agenc’y,so2 biTingual-bicu]turai education was held

k]

* to be a-prOper remedy to eliminate de fure segregation. In the desegregation
decree, the court providéd that:BOB -
(a), active efforts to recruit Mexican-American teacher§
tékeAp]ace; .
{b) the ongoing bi]inguaTLbicﬁltura1 program continue; R
and .
(c)_ the board 1ocatg newly constructed schoo]s.in
such a manner as to-maximize integrat%on or

rd

court appraval of the school site would be withheld.

502. 532 F. (2d) 380, 398 {5th Cir.) vacated sub-nom Austin
- Independent School District v. United States, 479 U.S.
990, 97 S. Ct. 517, 50 L. Ed. (2d) 603 {1976). The judgment
was' vacated by the U.S. Supreme Court and referred back
for reconsideration to determine if no violation.h'?hq,—JNJ
remedy was got in issue.” - «. ‘ ‘ -

' ; v
503. 1d., p. 398

»)

W
/
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» .

These . dec151ons suggest the fo11ow1ng approach'

(1) Broad const1tut1ona1 po]1C1es w111 be determined

by the courts. _ <
(2) Spec1f1c remedial plaqi will be devised by schoo1

authorities subJect to Jﬁd1c1a1 scrutzny based .

- on good faith. A o .. ‘L
(3) Bi]ingua]-hicu]tdra]‘programs'are not guaranteed.

.by the constitution. ’ ' s
(4) " Bilingual-=bicultural programs may form’part.

of renedia] measures to eliminate de juae segregation. 504'

The Amer1can approach may lend 1tse]f well for adoption -

L
by Canad1an courts. The administrative detail or regulations wou]d
be formulated by school authorities and courts would set the broad
j@ltc1es and review the regulat1ons on a "good faith" test. This I~

clear separat1on of funct1on a]]ows the past reasonableness" common

- law doctr1ne to be ma1nta1ned as a review test for the 1ower levels

of dec1s1on or policy-making. Courts would use their new Jud1c1al

policy- mak1ng$§ﬂmt1tut1onal\author1ty for formulat1ng broad’ poI1cy
/‘

-

The b111ngua11b1cu1tura1 issue®in the United States

ig d1sS1m11ar to the const1tut1onal issue in Canada as the const1tutiona]

-

prov1510ns bear no relationship to each other The constitutiona)l

/
504. For details of current 1eg1s1at1ve deve]opmenfs in bilingual-
bicultural educatlsn in the United States, see: KIRP,

. and YUDOF Educatioflal Policy and the Law, (Znd Ed.) McCutcheon
: Publ1sh1ng, 1982, pp: 800-811
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"—teachey hiring and cultural activities. = .

" Financial assistance in the case of section 23, is Judged on stated

. Page 182 .
1.‘.- .

":“ir findiaaerafe-thus-{napp1icab1e; Notwtthstandtng the const1tut1ona1
’ 1napp11cab111ty, the nemed1a] plans for-bi]tngual b1cultura1 programs

i.offer useful suggestlons for the 1mp1ementat1on of m1nor1ty Tanguage

-

educational r1ghts in Canada: The-var1ous elements include bussing,

.-

- (e) Court Challenges Prbgram'

*

On December 21, 1982 the Secretary of State, the

'1_Honourab1e Serge Joya] and the. H1n1ster of Justice, the Honoufab1e

: Hark MacGu1gan announced an extens1on to the Court Chal]enges Program-

of the federa? government to include the equal status of off1c1a1
Ianguages An Canada and m1nor1ty education r1ghts Since 1978 ‘the

Program was d:rected to cha1lenges based-on sect1ons 93.and 133 of

' the ConAtLIut&on Act, 1867.

The stated purpose of the Program 1s to seek court

‘ﬁl'ru11ngs c1ar1fy1ng Ianquaqe rights guaranteed by the Const1tut1on

'criter1a 1nc1ud1ng

(1) the issue is to 1nvolve a8 challenge based on
section 23; ‘ o o YT e

(2) the issue is to have substantial importance

and legal merifg;

(3) the 1ssue shou]d have consequences for a number
.~ . . e ‘

of pe0p1e, o > b

I3

(4) dup11cat1on is to be avo1ded o W

-
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(5) generallw, intervenors are not to be funded:
and ’ . |

(6)' no assistance-if.the authoriﬁies,concerﬁed have

given asghrancesfto modify the legislation or *

e
action under cha]]enge.sos |
Six challenges have been accepted for funding since 1978.506
This Program enables or assists individuals and groups
with 1jmite& financial resource to challenge breaches of or assert

-

rights under section 23.

2. ‘ Béfore Breach ' : -
v,

Education touches every person in Canada in some way.
Its importance and relevance to each and every one of us is‘shown
by the traditional gra;s—roots,‘lay control over school decisi&ns.
Litigation involviﬁg school affairs tehdsrto cause irreparable damage

to schools and communities. Paredts fighf with each othir, teachers

M

505. Source: News Release dated December 21, i982_

506. Included in those six, are Mecure v. The Queen, [1981]
4 W.W.R. 435; Bureau des ®coles protestantes du Grand
Montreal v. Procureur génfral du Quebec (a case invelving
the right of school boards to receive grants for students
who were considered "illegals" by officials enforcing -

Bill 101); and Quebec Federation of Home and School Associations
et al v. Attorney-General of Quebec (a case involving the
resolution of problems faced by numerous students wishing

to attend English language schools following the introduction

of Bill 101) o '
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and the community are hostile to each other, and the adult confrontations
are reflected by students in class. The Attorney-General of Ontario,
Roy McMurtry, was quoted in the Ottawa Citizen as stating that “he
feared a court battle over franco-Ontarians’ right to coﬁfro] their
own schools because it would &ivide the francophone community".
Magnet507 best describes how undesirable court action _
is for implementation of section 23:
[’ .
"ALthough Litigation i8 inevitable, the cases wifl produce ¢
centain undesinable effects, Litigation of this Lype
creates frictions within the community. 1% places thes
government in an adversarial position to Lange segments
of the population. No matter what the outcome of the
Litigation, centain segments of the pubfic wilf feel wnonged.
The govennment Loses initiative, and the ability to contrnof-
events. 14 «s placed {n the position of reacting to crises
as they develop." o :
Methods for achieving a peaceful, non-litigious resolution
are offered. .

{a) Inter-Provincial Co-ordination
- The need for inter-provincial co-ordination is obvious.
Many cenflicts by virtue of section 23 will be avoided if propep inter-

governmental co-ordination and communication take place.

The Special Joint Committee in 1972 came to the conclusion

that education should Eemain an exclusively provincial power. It

507. MAGNET - Loc. cit, f. 461, p. 214
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did express the hope and desire for continued co-operation and co-ordination
through the establishment of a permanent national office.soa

'The Task Force on Canadian Unity received proposals

for the creation of a department of education to co-ordinate and expand
activities in education. Greater federq]-pro#incia] co-operation

was stated to be a desirable asset in areas such as curriculum development,
education research and the methodology of teaching French or English

as a second Ianguage.sog

The Council of Ministers of Education, Canada (C.M.E.C.)

is an.establishment that could be structured to provide this co-ordinating

function. Created in 1967 by the provﬁncia} Ministers of Education,

the Council's terms of reference include providing provinces with

a mechanism for consultation in educational matters of mutua]iinterest

and concern and facilitating inter-provincial co-operation in a broaq_

range of activities. _ \\\\,
When the'Premiers at the St. Andrews Constitutional

Conference resolved to investigate the provincial state of affairs

in language instruction, it was the C.M.E.C. that produced the extensive

reﬁortSIO for the use oiﬂ‘be Premiers.
r

508. SPECIAL JOINT COMMITTEE - Op. cit., f. 24, p. 78

509. Task Force on Canadian Unity, A Tihe to Speak - The Views
of the Public Minister of Supply and Services Canada 1979,
p. 115

:510. Council of Ministers of Education, Canada -~ Op. cit.,
f. 137 :
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The_C;M.E.C. meets feguiarly at least once‘a year.
It has a permanent Secretariat in Toronto with.a staff of approximate[y
twenty-five. A committee on language instruction has been estab]ishe;
primarily to review and co-ordinate minority language instruct{on.

A further role for the C.M.E.C. i5 in)the planning

and research area. The Royal Commission recommended the creation

of a Language Council to act as a research'centre and as a clearing
house for information.z ‘The Language Council was recommended.td
be established by the federal government. A]fhough the federal govefnment

accepted the educatjion recommendations of the Royal Commission,512

no action has been taken on this recommendation.

The Official Lanquages Commissioner fully supports
the need for such 5erv1ce.513 He recommends federal funding for the

Council.

The. functions described by the Royal Commission for

the Language Council could easily be performed by the C.M.E.C. These

functions inc]ude: 
(1) close 1iaison with provincial departments of
+ education; .
{2) deﬁelopment of a comprehensive library on all

aspects of Iahguage training;

*

511. -ROYAL COMMISSION - Op. cit.. f. 15, recommendation 46
512. Statement - Supra, f. 18

513. Language Commissioner Annual Report - Op. cit,
p. 39; and Op. cit., f. 194, p. 35

, f. 187,
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(3) clearinghouse for information
(8) co-ordinatioﬁ of curricﬁlums;514 anﬁ
{5) pmp1oymen§ of experts to render adJice.

- The C.M.E.C. could also develop language tests for
provincial imp]ementation in détermining which citizens’qualify under
section 23(1)(a) of the Charter for 1nstruct1on r1ghts Yhas,uou]d “ , 
be a Iog1ca1 funct1on if it assumes the funct1ons recommended by the

Royal Commission for a Language Council.

The provincial control over education would be maintéined
and furthered if the C.M.E.C. assumes thése functions as opposed to -
a federal government funded entity. If provinces expect to retain
authority over education, they must be p?epared to assume.the respongibilities
and costs that go with providing a suitable and effecgive language
program.
1 » ,
It is admitted that the C.M.E.C. has not performed
these funct}bns in tﬁg past in spite of an obvious need for the services.

It has made ‘some efforts,515 particularly as ? gatherer of information.

At a.meeting of representatives of the Canadjan Association

for French Lanquage Education, the Canadian Parents for French, Rhe

Canadian Association of French Language School Trustees, the Canadian

School Trustees' Association, the ﬂssbciation of Universities and -

Colleges of Canada, the Canadian Teachers' Federation and the Official

514. ROYAL COMMISSION - Op. cit., f. 15, pp. 263-265

515. Official Language, 1981 Annual Report - Op.-cit., f. 190, pb.
38-39

S
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Languages Comimssioner, 'to dtscuss a proposal for a Canadian language

centre, all the represéntgtiv@;'agfééd td the following: .

"* that these wis a Lack’ of and-a need fon readili avaitable
Anformation and mechanisms fox exchanging. information
on official fanguages “in education. iR .

* that a national centrne should complement not dupficate

the work being done by exidting nesource and research

centres; and °

* Zhat the centre's Services should operate in such a

way Lhat both English- and French-speaking Canadians' would
- benefit and feel entirely at home u¢£ngfthem.”5i6

. . ' - "-.
Following that agreement, discussions.took p]qge between the Canadian

" Teachers' F%?eration and C.M.E.C. with a view to finding means of
responding to the identified needs. '

1
The need is c]gar. the C.M.E.C. should-undertake these

funétionsrét its'ear{iEEE,QDDOrtunity.

(b} Federal Funding

Although education is and should remain an exclusive
prov%ncia] funct{on, the federal government should provide funding
to'as§ist with minority language instruction.

Bilingualism in general, and minority tanguage instruction
"Specifica1fy, are federal government commitments. Priorities in education
hafe been determined by the federai‘govérnmént with the implementation
of section 23. Thesprovinces, during ihe constitutional discussions,

until the November accord, maintained that educatioﬁ matters should

516, Id., p. 39
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‘be teft to provincial determination. The federal government persisied

with its proposal to constitutionally ensh;ine section 23 in spite

of the disagreement of the provinces. Ultimately the provinces, with

the exception of Quebec, agreed in order to reach a consensus on the

Constitution generally.

Since minority_1anguage education is a fedefal government

priority, it is logical that the federal government provide funds

for its implementation.

The Royal Commission -recognized the need for federal

funding of minority language instructioffin two of its recommendations:

"Z6. We necommend that the federaf government accept

in princdple the responsibility fon the additional costs
anvolved in providing education in the officiak minonity
fanguage. (§ 502} :

7. We necommend that the federal grant to each province
be based on the numben of students attending official
Language minority schoofs in the province, and that the

grant be 10 percent of the avernage cost of education pen
student within the provipce. [§-504)

The Official Languages Commissioner describes the

need for-federal and provincial funding in this way: °

’

"From the point of view of the taxpayen, the Lines of
nespondibility ane clear: the Federal Goveanment (s committed
to f4nancing as generously as possible educational pragrammes.
which fulfil national prionities. The provincial governments,
por thein parnt, have the nesponsibility to see to 4t that

this money is used <in ways that enabfe young Canadians .

to meet thein finst and second Language needs to the fulfest

possible exzcnt."517 -

517.

s ‘
Language Commissioner Annual Report - Op. cit., f. 190, p. 37
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1 N A ) . .-
The Canadian Bar Association agreed that federal funding
is necessary for the implementation of minority language programs
by stating that:
"... put there is no doubt that with the support of federal
ghants -- -Linguistic equalily of the official Languages
being a national goal -- it could be accompLLAth."SIB

Provincial legislative authority was found not to

be iqgs;patib]e with federal grahts.by-the Royal Commission on Nationai

Developipent in the Arts, Letters and Sciences, 1951, as follows:

! : . .

"There 48 no general phohibition in Canadian fLaw against
any group, governmental or vefuntary, contributing to
the education of the individual in its broadest sense.
Thus, the activities of the Fedenal Government and of .
other bodies in broadcasting, §ifms,. miseums, Eibranies
reseanch institutions and similan fiefds are not in conflict
with any existing anb."51g .

The federal gbvernment has accepted a role in the

funding of minority lanquage education. In order to bring about the

Royal Commission recommemdations, it implemented a fi;éncia1 support
program composed of two parts: : |
(1) formula payments;
(2) non-formuta payments.
The formula payments‘were designed to cover the additional costg of

minority language education. They are based on average provincial

)

518. Canadian Bar Assoc. - Towards a New Canada, Canadian Bar
Foundation, Montreal, T1978), p. 26

519. Report of the Royal Commissign on National Development
in the Arts, Letters and Sciences, (1951) pp. 7-8
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education costs and emm:ﬂments.sz0

- 5
o
The non-formula programs cover special projects, language

trainng centres, minority officié] language teacher training institutions,
official léngque fellowships, teacher bursary, travel bursary, official
tanguage monitor programs, and summer language bursaries.521
There are two problems with the current federal plan:
{1) Funding has been frozen since 1979 becau;e the
federaj and provipcia1 goﬁernments have failed “
to negotiate a new p]an.séIA
(2} The funding does not cover capital projects.

. !
The disagreement between the federal and provincial governments centres

around ndn-accountability by the provinces for the funds.522 .
The answer to the disagreement is to require the provinces

to show positive results in the area of minority language education.

4

520. Federal-Provincial Programmes for the Official Languages
in Education - Supplementary Tables (Secretary of State,
November 1981) There are four formula programmes: (1)
elementary-secondary official language (9%); (2) elementary-
secondary administrative costs {1.5%); (3) post-secondary
(10.85%);.and (4) elementary-secondary second official
language (5%) Lo

A

521. Id., p. 5-8

521A. In December, 1983 a transfer agfeement was signed between
the Federal-Provincial governments for $600 million over
the next three years for minority language.

522. For a general description of the funding and the provincial
positions, see: Canadidn Parents for French (National
Newsletter, January, 1981}
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If the federal government concentrates on results and avoids ear-marking
grants and implementing control devices so as to usurp provincial |

education authority, it will maintain the proper federal role.
7 Provinces for their part, must be prepared to shbw
positive results if federal funding i% to continue. It is agreed
that the provinces sﬁou!d'determine educational priorities and the
means of a;hiéving.those priorities. It is not agreed that the provinces
demonstrate no tangible positive.results.

Monies for capital projects are needed if mixed schools
are to be eliminated. The federal government has identified the

need for separate schools. It’should now assume some responsibility ‘\\\

for attainment of that goal by making provision for capital funds. ‘\
- . ’\ N

(c) Provincial Legislative Action

Conflicts between section 23 and existing provincijal
‘1eg151ation have been examined523 and should be eliminated by the
applicable provincial government at its earliest opportunity.

The design of section 23 inctudes flexibility to take
account of prevailing circumstances. This general design would not
be ye1lfserved by extensive provincial 1egis]ation.. There are three

areas, however, where provincial action should take place.

v

523. See Chapter I11(B)
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-First, all provinces should implement t?;gngh legislation,
an adv1sory ro]e for memBers of the m1nor1ty language group ) |
. Several provinces have made provisions for advisory
committees, either at the minfsteria] Tevel or at the local school
" boaPd level. Manitdba and Ontario have created Languages of Instruction
Advisory Committees (Commissions) to advise the Ministé;s of Education.
These committees are described in and guaranteed by 1eg1s]at1on
Other provinces have established on an informal bas1s
rjﬂﬂ?Iar advisory committees for its Ministers of Education, tegislation
should be enacted in all provinces to guaraﬁtee_this role and ﬁachinery '
for minority groups. The duties and responsibi]ities will vary from

province to province depending on the needs. Before 1mp1ement1ng
v+ the legislation, meaningful consultation w1th representat1ves_;} the.
minovity group should take place. One of the roles for such committees'
wod]d be 'to act as a watchdog for the Minister with respect to minority
language instruction in the province. |
. _ Second, each province should énsure that permissive
legislation is in place to allow school boards flexibility in implementing

section 23. Arrangements between boards for minority language instruction

including joint operation of a schoplz must be permitted by legisiation.

ova Scotia model524 for joint operation of a school is worthy

of conside ion as are the Manitoba525 and Prince Edward Island

526
models which provide for groupings of students from more than one

- Jurisdiction.

524. Education Act, - Supra, f. 327

525. Pubfic Schoofs Act, - Supra, f. 253

526. Prince Edward Island Regulation - Supra, f. 325
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Thifd:and finally, provincial goverﬁmeht§ should ensure
that funds-are available for the elimination of-mixed schools. New
Brunswick and Ontario have ]egislgiion'and a grant structure in place
for this objective. The evidence is conclusive thap mixed schools
are detrimenfal te the minoriky groups. Every effort should be made

to eliminate such establishments.
(d)g\\\; Federal Remedial Education Powers

Section 93(4)5‘27 of the Constitution Act, 1567 grants

thé federal government remedial powers in education. Tremb]ay suggests
this power may be used for violations of section 23.529 .
This approach to resolution of section 23 problems
- is not a proper so]utiod'fo; three reasons. ’ ]
.First, the wording of égction 93(4) does not Tend

itself to application for remedying problems related to minority Tanguage

instruction. Section 93(4) reduires the appeal to lie from “any

527. Section 93(4) provides: b \

In case any such provineial Law as fnom time to time seems
Lo the Governon General in Council nequisite fon the due
execution of the provisions of this section is not made

on 4in case any decision of the Governon General in Councif. .
on.any appeal under this section {8 not duly executed

by the proper provincial authonity in that behalf then -
and in every such case and as far only as the cireumstancesd
of each case nequine the Parbiament of Canada may- make --
nemediak Laws fon the due execution of the provisiond

0f this section and of any decision of the Governor General
n Councif unden this section.

—

528. “Tremblay - Op. cit., f. 113 - : '  fj"
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Act or decision ... affecting any right or brixi]ege of the Protestant
~or Roman Catholic minority ...". Linguistic appeals are outsfﬁe.the
J’“religious" reference so are not covéred by section 9314).

Second, any federal remediai educ;tion legislation

., would be viewed:as jnterfefence with provincial péwers. Prime Minister
.Trudeau re{erred to the federal government's role with respect to

section 93(4) when he introduced Bill C-60.gpq What he failed to

mention was that the federal government has never used the power due

to its sensitive-political nature.gsg
Third, the remedial power is obsolete. It has never
been used by the federal goverﬁmegt in the past. Hogg indicates that

section 93(4) has 'in practice become;obsoléte“.531 The Canadian

Bar Association addressed itself to this.question in its Recommendations

for the Constitution, in this way:

x5
¢

529. Trudeau stated in referring to section 93(4) that the
o CONCEPL of the federal government intervening “to protect
_.4I’”minorities in the educational system" was not new.’

530. Federal legislation was prepared to settle the Manitoba
-~ school question but was not implemented due to political .
pressures and alternative solutions (see SCHMEISER, D. .
- Civil Liberties in Canada, Oxford University Press,
1964, pp. 158-166) >

531. HOGG - Constitutional Law of Canada, Carswell, Toronto,

: 1977 p. 41 quoking DAWSON - The Government of Canada,
(4th Ed.), Univ&esity of Toronto Press, Toronto, 1963,
p. 90 . '
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"There are definitional probfems reganding when a sufficient
-numben of persons exist to warrant providing the necessany
facilities and what is the main fanguage of instruction

but these questions scan usunbly be settfed with good will.
Ultimately they ane questions that counts can determine . .
on a consiitutlonal formula might be devised to negulate

Zhe matten. Centainly, in Light of the history of federal
{action neganding separate schools undern section 93 of

the B.N.A. Act, one cannot recommend nesont to the fedenal
government even if {t were wise to have that government .
overnsee provincial action in this anea."532

-}
This method of resolving section 23 disputes is not
a Eo]ution.to potential problems that will arise by virtue of section

23.
(e) Constitutional Reference

A constitutional reference may bé resorted to by a

provincial "authority for a determination of ambiquous elements of

‘section 23. Most provinces have in place Tegislation that allows™

the Lieutenant Governor in Council to re?gr for judicial determination
and opinion "any mattey” he thinks fit" to so refer. Matters of Taw

and fact may be submitted under provincial refe¥ence ]egis]ation.533

~

532. CANADIAN BAR ASSOCIATION - Op. cit., f. 518, p. 26

533. Constitutional Questions Act, R.S.0. 1980, c. 86; R.S.N.S.
1967, ¢. 517 R.SM.I970, ¢. 180; Judicature Act, R.S.P.E.1.
1974, CAP J-3, s. 38; R.S.N. 1970, <c. 187, s. 6; R.S.A.
1980, c. J-1, ss. 25-27; R.S.N.B. 1973, c. J-2, s. 22;
Loi sur les renvois & la Cour d'appel R.S.Q. 1977, R-23
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7 J

The advantades of a provincial constitutional reference

are a speedy judicial determination and the avoidance of litigation | /2;""’f

both i;}terms'of costs and controversy at the local leQEI. These ot
+ points’ are particularly important for education so as:to avoid adverse
effects on the child in the classroom. The best interests of the.
child must always be paramount. ‘

The reference power in education has been employed
once in the Manitoba schools question controversy..s34 The questions
put to the Court related to the right oquppeal to the Governor General

|
in Council, either pursuant to section 93(3) of the Buritish Nowth

Amerdica Act or section 22 of the Maniteba Act. The court stated that

& right of appeal did lie to the Governor General in Counci]isi‘

The difficulty with this alternative is that section
23 is for the most part, dependent on the particular facts of each
case. Any changed factual situatiop may result 1n different conclusions
and-remedies. For example, a court could provide an opinian thag
the reference to educdtiona] facilities includes a reference to a
separate school building, That.advanced ruling does not solve locaf
controversies as the right to the school may or may not arise depending
on the numbers test. Tﬁe numbers test 1§-a‘ﬁuestion of fact.

The other difficulty is that each province has its

own unique provincial educational structure. Any provincial constitutional

534. Brophy v. A.G. Manitoba [1895] A.C. 202

535. 1bid.
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reference would have little value elsewhere in Canada'.s36

536.

See f. 284 The Ontario Attorney-General has referred
the following questions to the Court of Appeal pursuant
to section 1 of the Ontario Constitutional Questions Act

1. Are sections 258 and 261 of the Education Act inconsistent
with the Canadian Charter of Rights and Freedoms and,
if so, in what particular or particulars and to what extent?

2.. Is the Education Act inconsistent with the Canadian
Charter of Rights and Freedoms in that members of the
French linguistic minority in Ontario entitled to have
their children receive ‘instruction in the French language
are not accorded the right to manage and control their
own French language classes of instruction and French
language educational facilities?

3. Do minority language educational rights in the Canadian

Charter of Rights and Freedoms apply with equal force

and effect to minority language instruction and educational
facilities provided for denominational education under

Parts IV and-V of the Education Act and to minority language
instruction and educational facilities provided for public:
education under the Education Act?

4. Is it-within the legislative authority of the Legislative
Assembly of Ontario to amend the Fducation Act-as contemplated
in the White Paper of March 23, 13983 in relation to boards

of education, to provide for the election of minority

language trustees to Roman Catholic separate school boards

to exercise certain exclusive responsibilities as minority

. language sections of such school boards?
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!
" CHAPTER 1V DENOMINATIONAL, SEPARATE AND DISSENTIENT SCHOOLS

The Constitution Act, 1867, section 93, empowered

provincial legislatures to make laws in ré1ationlto education subject

to safeguards for religious minorities. Rights and privileges existing

by law at the Acts of Union for denominational, dissentient, and separate
schools were protécted from provincial interference.  Parliament was

given the power to enacp remedial laws to protect the minority's educational

rights.

Other provinces, on entefing Confederation, were governed

by section 93 or by an alteration thereof. The Manitoba Act537 substituted
the phrase “have by law" for "have by law or practice". The Afberta

Ac{538 and Saskatchowan Ac£539 provided for altered, but similar,

versions of section 93 limitations. "For Newfoundland, although i*s

TJerms of Um’on540 rendered section 93 inappticable, provincial jurisdiction

over education was made subject to dquminational school rights and

-privileges,.

537. 33'Vict., c. 3 [Canadal sec. 22(1) (1870) The words “in practice"
were added as there were no existing laws, only practice in
relation to education in Manitoba in 1870.

538, 4-5 Edw. VII, c. 3, 5. 17
539, 4-5 Edw. VII, c. 42, s. 17

540. 12-13 Geo. VI, c. 22 [U.K.] Term 17
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(A)  SUMMARY OF RIGHTS - SECTION 93

Schmeiser eloquently and in detail reviewed the h1story,
uglc1al precedents, prov1nc1a1 differences and generally, a11 matters
reIat1ng to.section 93 minority rights.g,, -

Not él] 1provincés are affected by the "“rights and
pfivi]eqes“ quarantee of section 93, . Only Dntario,' Quebec, Alberta,
Saskatchewan and -the Territories have denominat%oﬁéT tax-supported
schools, The Newfoundland system. ié entirely denominatﬁonaf:' In
these provintes: it is clear that the guarantee affects provincial
iaws passed'{ﬁ respect of denominational schoolsf ‘

It is also well settled law that there are no rights
or privileges with respect to denominational scHoo1§ in New Brunswick,
Nova Scotia, Prince Edward Island and British Columbia.

In Ex Parte Renaud,542 the court determined that no

rights or privileges respecting denominational schools existed in

New Brunswick. Chief Justice Ritchie made the following determination:

541. SCHMEISER, D. - Civil Liberties in Canada, Oxford University
Press, (1964) Chapter .1V, Denominatjonal Schools.  For
other similar wrntings see: LEFROY - (Canada's Federal

System, Carswell, Toronto, (1918), Chapter 26, pp. 144-149,
and see: CLEMENT - The Canadian Const1tut1on {3rd Ed.),
Carswell, Toronto, (1916}, Chapter 38, and see: WHYTE,
J. and W.R. Lederman - Canadian Const1tut10na1 Law, (cases-
and material), Butterworths, Toronte, (1975), Chapter
21, and see: McCONNELL, W.H. - Commentdry on the B.N.A.
Act, MacMillan, Toronto, (1977), pp. 288-293

542. (1873) 14 N.B.R. 273 b

¥

.

]
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"... the nights contemplated musit have been Legal nights:
<n other wonds, rights secured by Law, ox which they had

* - under the faw at the time of the Union. 1{ any Sduch existed,
they must have been capable of being clearfy and Legally
defined, and there must have existed Legal means for thein
enforcement, ox Legal remedies for their inﬁningcment"-5¢3

The same reasdninq applies to the other three provinces referﬁgd to

above.

Chief Justice Desch€nes of the .Quebec Superggr Court

~in 19763 reviewed all major Canadian and“Privy Council judicial decisians

. P
that interpret and apply the "riJhts and privileges" guard@teexr He

~ -

summarizes the jurisprudence as follows: Rl

"la} o the religlous minonity of Saskatchewan as well

as of Ontario, the Counts showed that they had to prove

prejudice {n orden %o successfully attack Legisfation

which would contravene s. 93;

(b] ze the Catholic minonity of New Brunswick, the Couris

showed that they must baing proof of neal neligious nights
danctioned by the Law and not a simple fact situation 5
on simple tolerance; '

{c) o the Catholic-minority o Manitoba, IhehCouAIA
showed that they must bring proof of previous religious
n4ghts, before entry into Confederation: .

(d) to the CathoLic minority (n Ontardio, the Courts showed
that fanguage {4 distinct §rom faith and that only fadith
enjoys the protection of &. 93;

(e} to the Jewish and Protestant minonities of Quebec,

the Counts showed that they afso must nefen to pre-confederate
nights and not to simple tolerance; that religiont and

nod fLanguage <3 at the basis of the protection unden s. A
93; but with these nestraints there exists freedom cf
consdcience 4in Camda.”544

543. 1d., p. 292

544. Protestant School Board of Greater Montreal - Supra, f!
- 7, pp. 666-667 .

N ‘ v
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In the last decade the right of separate systems to
dfsmiss or discipline teachers has, on three occasions, involved a
determination of the section 93 Quarantee. | :

The Saskatchewan legislature in 1973, enacted legislation
that provided for two-level ba}qaining with teachers. Certain school
boards ai]eged that the legislation prejudicially affected rights
and privileges of separate schools by partia]Ty removing their right
to bargain in favour of the provincial government.

Ju 2 MacPhersqp of the Saskatchgwan Court of Queen's
Bench held that.the ins%itution of two level bargaining was (ntwa -
vires the proyincjal ;_;overnment.545 He also held that section 32

" of the Act did trespass upon the rights and privileges of a separate
i ischoé] board. Section 32 prov{ded to eaéh party to a grievance arising
.out of a collective agreement between a school board and its teachers,
a right to have éhe grievance resolved by final and binding arbitration.
. The defiﬁifion of a gqrievance included\{Pny matter involving discip]%nary
action by .a school boérd against a teacher except dismissal". Justice

MacPherson concluded:

"Thus, a yrievance coufd get to binding arbithation without

a board's consent and invofve one of the rights and privileges
0f a separate school board clsewhere preserved to it,

as 1 have said, namefy. the regufation of the selection

of teachers, the admindistrative and {instructional duties .

of teachens on the naturne on qualiti of an instructional

545, Board. of Education for'Moose Jaw ' School District No.
1 of Saskatchewan et al v. Attorney-General of Saskatchewan
et_al, (1974), 41 D.L.R. (3d) 732 .

S
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program, {ncluding nefigious instruction. 1t 60&£&DZ
that 1 am of the view that §. 32 {5 wltra vires fon the
neason that it permits interference with the separate
school board's night to operate the dyslem Zo such an
extent as o affect it pmejudicia&ﬁy."546

) n :
The Saskatchewan Court of Appeal upheld Justice MacPherson's
decision relating to the validity of the two-level bargaining scheme.
The Court of-AﬁpEa] declined comment on the one offending section
as the provincial government had amended the section in line with
Justice MacPherson's decision by the time the appeal was heard.547
In Ontario, two teachers were dismissed by a Catholic
school board when they divorced and married outside the faith. The
\ teachers appealed the dismissals to a Board of Reference in accordance
(L\ with their general rights as teachers. The teachers were reinstated
by the Boards of Reference. On appeal to the Divisional Court, the
Board of Reference decision was quashed5'48 when section 93(1)} rights
were invoked by the school board’ Justice Zuber of the Ontario Court
of Appeal confirmed the Divisional Court's decision and in doing so,
stated:
"1 take it to be obuious, that if a school board can dismiss
for cause, then in the case of a denominational school
cause must include denominational cause, Serious departunres
from denominational standards by a teacher cannot be tolated
from his on her teaching duties since within the denominational
school nefdigious indtnuction, npluence and example form
an {mpontant pant of the educational precess.  [Roman

- 7 Catholic Separate School Trustees fox Tany v. The King,
[1928] A.C. 363 af 390). I therefone conclude that as

v

546. Id.. p. 739

547. (1975} 57 D.L.R. (3d) 315 (C.A.) !;"

548, ReaESSe X County Roman Catholic Separate School District
- v. Porter et al (1977) 16 0.R. (2d) 433 (Div. Ct.)
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© of 1867, separate schoof trustees in-Ontarnio possessed

- the power to dismiss teachers for denominational caude.
Tn my view, it follows that the power of the trustees
Lo dismiss forn denominational cause 48 a "night on privilege
with respect to denominational &choofs" possessed by sepanate
dchool supportens and by vixtue of 5. 93 of the British
Nonth America Act, 1867, nothing in the Legislation of
the Provdnce of Onlatio can prejudicially agfhect that v
}ught."549 . i ) .

The Newfoundiand.Supreme Court distinguished the Essex .
County decision in 1979.550 Justice Noel dismissed a similar argument
advanced by a school board. He concluded that the phrase "denominationa)

cause" is descriptive only and that it has no meaning in law. He

distinquished the case before him from the Essex-County decision on

the basis that Newfouhd]and has no statutory 30arﬂ of Refe}ence provisions.
Teacher dismissalé are heérd and determiped by Arbitration Boards
pursuant to the terms of collective agreemepts.

' In 1982 Justice Noel continued his restricted interpretét{on
of separate school rights in Newfoundland when he dismiésed an application

by a school board to set aside an award of an Arbitration Board constituted

pursuant to a teacher collective agreemerit.551 Tpe school board had

549. Re Essex County (1979) 21 0.R. (2d) 255 (C.A.) p. 57.
The Ontario Divisional Court has also determined that
a school board may agree to refer a dispute over discharge
for denominational reasons to final and binding arbitration
pursuant to the provisions of a collective agreement and
thus modify rights protected under s. 93 of the Constitfution
Act, 1667 (Re Essex County Roman Catholic Separate School
Board and Tremblay-Webster 142 D.L.R. 13d) 479.

550. Stack v. Roman Catholic School Board for St. John's, 23
Nfld. and P.E.I. R. 221 . - -

551. Roman Catholic School Board Exploits - White Bay v. Newfoundland
Teachers' Association, 39 Nfld. and P.E.1.R. 429

o

~
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B

6]oséd one school and assigned teachers to téaching positions under
the seniority provisions- of the Eo]]ectige agreement. Five priests -
with fewer yéars-of‘gervice than the other teachers were'placed in
priq;jty to other teachers on the seniority 1ist..A grievande was

filed and the Arbitration Board to which the grievance was submitted
found that the seniority provisions apélied'to the priests and that

the preferential freatment of the priests was contrary to the collective
agreement provisions. The school boarg};in support of its position,

relied upon Term 17 of the Terms of Union of Newfoundlandgg, and section

19 of the Teacher (Coffective Bargaining) Act, 1973 which provided

that no provision in a collective agreement could infringe upon a

right or privileqe guaranteed by Term 17. Justice Noel determined

that, at the time of Union, public schools in Newfoundland were conducted e
"as denominational schools and teachers who were members of a re]iqious'
order were subject to the same legislation as other teachers. The

school board had no right a£ that time to negotiate the terms and /<’
conditions of employment ;s those terms were specified in legislation.
As terms and conditions of a teacher's emﬁ]oyment were uniform]y.dealt
" with in legislation and as the collective agreement relates to terms
and conditions of employment of teachers, Justice‘Noe1 held that there
w;s no infringement on a right or privf]ege that existed at'the-date

of union. ' /

552. Supra, f. 540

L M At Yy Sl - e T - B
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Justice Noel did not consider the Moose Jaw decisfon553

in either Stack-br Exploits - White Bay.ggq If the Newfoundland Court

-had considered the Moose Jaw decision together with the Essex County
decision, the outcome may have been different. Justice Noel placed
great emphasis on the general application of law. In his view, legislation

of general ageli?étion could not be-interpretgd as prejudicially affecting

a_denomih;tiona] schoo?l right5 Yet, in both the Moose Jaw and Essex
County decisionﬁ, the law complained of was of general application.

| Further, Justice Noel distinguished the Eésex\tountz
decision because it dealt with a stqﬁufbry Board of Reference. The
method of reso]ving.éeacher dismissals in Newfoundland was thfough
a%bitration. Yet, in the Moose Jaw decision, the Saskafchewan Court

found legislation in relation to drbitration and collective agreements

to be wftra vites.

- (B) SECTION 29

3

Section 29 of the Charter provides that the rights
and privileges guaranteed with respect to denominational, separate
or dissentient schools will prevail when and if a conflict arises

with a Charter provision. The words "Nofhing in this Charter abrogates

-

553. Supra, f.-550
554, Supra, f. 551

s« o

| P,
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Re\ or derogates from" are the crux of the section, In‘the.absence of
those words, section 29 would be redundant Section 93 of the

Constitution Acz, 1867 and s1m11ar prov1s1ons for provinces who entered

Confederat1on after 1867 have not been displaced by the Charter
"3 (
Potential conivicts between section 93 rights and
Charter prov1s1ons 1nc1ude the freedom of re]1g1on and the equa11ty

provisions.

The legal advice given to the Special Joint Committee

_ prior to the insertion of section. 29 into the Charter was td\\he effect
that section 29 was not needed. The Charter did not affect or interfere
with any rtghts or privileges possessed by the religious m1nor1ty

.schools. " That advice is questionable in view of the following examples.

. Sect1on 15 of the Charter guarantees equality without
discriminatian based on religion. The dismissal of the two teachers
by the Essex County Board was based on denominational cause.geg The.
contravention by the teachers of the Catholic Church's dictates was -

'the'direEt cause of the dismissals. In the absence of section-29,

a sgrong argument could be advanced by the teachers that the denial
of the right to reinstatement was discrimﬁnation based on religious
reasons.

.

A second example 0fad1scr1m1nat1on based on re11q10n

arose in Alberta in Schmidt v. Calgary .Board of Education and Alberta

—

- 555. Re Essex County - Supra, f. 549
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Human Rights Commission.e: Schmidt, a Catholic and a reéidgnt'of

the City of Calgary, attempted to enrol his childrgh in the pUbﬁié ‘
school éystgm. Although his children were a1]oﬁed to attend fhe‘bqb]iC' .
schod]s, he was considered to.be a Cathqlié éthoo]'SUpportér, 50 a-f

non-resident tuition fee was tevigd. Schmidt alleged discrimination‘_

based on religion and invoked the.éifiUiduaﬂ;b Righta Pndtectioﬁ/;c1557‘
provisions. The A]befta Human Rights Commission'agreed with . hi a]]ejation;

A Board of Inquiry dismissed his claim for several

- reasons, one of which‘was the group‘guéranteeg of‘séﬁtion 93(1) faf :
Catholic school operatton; The A]berta'Supre%e Court .di%agread énd:
uphéld his claim. On appeal to fhe Cdurﬁ of Appeal, JuséicérMoir
dismissed his claim basdd on section 93 and in doing‘SuL gaid this:

**n onder to have fwo separate school systems, It is.necessary .
fo have a fegisfative method of dividing on separating T
the minonity from the majority. That method is and always -
has been neligion. 1t was held by the Supreme Cowrt of
Canada 4n A.G. Can. v. Laveld; lsaac v. Bedard, 23 C.R.N.S.
197, 11 R.F.L. 333, [1974] S.C.R. 1349, 3§ D.L.R. {3d)
481, and 4in A.G. Can. and Rees v. Canatrd, (19751 3 W.W.R, 1
{19761 1 S.C.R. 1970, ¥ N.R. 91, 57 D.L.R. (3d) 548, . it is

556. [1975] 6 W.W.R. 279 (S.C.); reversed [1976] 6 W.W.R. 717

‘ {C.A.); see also: McCarthy v. City of Regina et al, [1917]
1 W.W.R. 1088 where the Saskatchewan Supreme Gourt held
that a person who.was not. of the minority religious faith .
could not escape the obligation of being assessed for

the support of the public school stem. - '

¥ 557, R.S.A. 1980, ¢. 1-2° _ - .'. v
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edsential 2o Legislation dealing with 'Indians’ that Parfiament
be abfe 2o define the class to which the fLegislation <8 ~

o apply. Likewise if separate schools are to be permitted

a mechanism fon separating the group had 2o be found.

The method chosen was neligion. That method existed befone
Alberta became a province and is thereby specifically
approved by &. 17 of the Albenta Act. 1f is cfem

© Zo say That the providions of The sfatute of Albenta are
Ancapable of affecting the validity of the B.N.A. Act, -
1867, on of the Alberta Act. The cheme, having been
approved of by thHe Imperial Parliament, the: Parliament -
o4 Canada, as well as by the Legislatune of Alberta, i4

 binding. 1In my opinion it cannot be hetd to be .inoperative

by néason of the Alberta Human Rights ACI'NSSB-

"7 In the absence of section 29, based on the section

15 equa1{£y provisions,'a case similar to Schmidt could have a reverse

| dispoéjtion.
» . ‘Tﬁe-ﬁndividual rights created and guaranteed by the

Charter are.Timited by the minority fe]igi&ﬂg.rights'provided by section
29. Sectioﬁhég provides nd insight in%o‘the nature or extent. of the
groqp;rightsssg nor does it create new rights or privileges for denominatibnal;
sepératé and dissentient school sysfems.“Section 29 mﬁintaihs the
present position under sect16n293 witﬁout dilution %rpm Charter rights.

k2

RUI

(cy INTER-RELATIONSHIP OF SECTION 29 AND SECTION 23"

-

Throughout the parliamentary debate and consideration

of the composite parts of the Charter, no reference is made to a connection

@ | o ‘I \\ . @fﬁ

558. ' Schmidt - Supra, f. 556, pp, 7213722 i ;

' . 559. The Protestant School Board of Greater Montreal commenced

' legal proceédings on February 2, 1983-to clarify the rights

and privileges existing under section 93 by way of a Declaratory
"Motion (Superior Court #500-05-001 887-833) '
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betﬁéen section 23 and section 29. Tﬁe‘only'éxception.is the refernce
to sectiﬁn 95 not'guaraﬁteeing language rights. ' That Srgument was
used in support of é ﬁeed for ﬁinority Ianguaée educaiiona] rights.

| | Without any consideration of the possible efféct on

”

section 23, section 93 rights are to prevail if a conflict arises.

r
'

1. Constifution  Act, 1867 - Education Language Rights
Pre-Charter litigation in both Ontario and Quebec
established the division between religious rights and langquage rights.
The Privy Council examined Ontario legislation that
restricted the use of French‘in both‘;ublic'aﬁd separate schoo]s.560
'it dismissed a c]aim by a'separate school board that the lanquage
" restrictions “prejudicially affected“ a right of the separate school
board. The Privy Council concluded that:
(a) the "class of persons" protected by section
93 was ' a ;]ass according to religious belief'
and not according to race or‘laﬁgdage; and
(b), the broad legislative bower at tﬁe.time of Union
; to determine "the kind and déscription of schools
to be established” did not confer a right'to ' ~
determine language of instruction and was restricted

by the government power to requlate with respect

to language.

o
560. Ottawa Separate School Trustees v. MacKell - Supra, f. 6
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The Quebec Suberior Court adopted similar reasoning
when considering language rights of Quebec Protestant school boards
at the time of Union.561 Tﬁe same general power to manage schools
subject to the Council of Pﬁb]ic Instruction's right to pass regulations
existed for minority religious schools at the time of Union. Provincial
Taws in 1976 restricting the use of Eng]iﬁh in minority religious
schools were declared intra vites and n6£ contrary to rights of denominational
or dissentient‘schools pursuant to section 93.

Onpaéio and Quebec had npAspecjfic legislation dealing
with French or English instruction at the iime‘b# Union, Saskatchewan
anthTberta-did have such specific 1egis15€{oq in £905 when they joined

Confederation. Section 136 of the Northwest - Territories Ordfnance562

provided:

136. ALL schools shatf be taught in the English Language ‘
but {t shatl be pewnmissible for the board cf any disinict
{o cause a primany course to be taught in the French Language.

- [2)  The bpand of any district may subfect to the hegulations

of the department employ one ox more competent pensor

Lo give instruction in any fLanguage othen than Englis

in the schoof of the district to all pupils whose parents

o guandians have signified a willingness that they should
neceqve the same but such cournse of instruction shatf

not supenslde on in any way interfere with the instruction

by the Zeacher in charge of the schoof as required by

the negulations of the depantment and this Ondinance.

Section 17 of the Afbenta Act and the Saskatchewan

Act provided for the substitution of section 93{(1) of the Constitution

- Act, 1867 with a paragraph that guaranteed separate school rights

561. Protestant School Board of Greater Montreal - Supra, f. 7

562. N.W.T. Ordinance, Supra, f. 222
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>

and privileges that existed under the terms of Chapters 29 and 30

of the Northwest Territories 0rdinance.563, Thus, any righté or priviledé§

of separate schools as contained in the two referenced Ordinances
were given constitutional status. ' .
‘ A recent Alberta decfsionhsuppqrig:this status for
the rights of separate schools. In R v.’Lefevre,564 the Alberta Prov%hcfa]

Court considered. a request for a trial to be held in French. Jt was

argued that section 110 of the Northwest Territories Ordinances guaranteed
a right to a trial in French and that section 16 of the Albenta Act
continued section 110. ‘The court held that sectidn 110 of the Northwest

Territories Ordinance was not constitutionally entrenched by virtue

of section 16, as section_lﬁ'was classified as a transitional sectién.
In so finding, the court compqred section 16 with section 17 of the
Afbeata Act .and held that if the legislature had intended to quarantee
1an§uage rights, it would have done so by express reference as tt

did with religious school rights. Both rights were classifi;d as’

contentious subjects in 1905.

563. Section 17 provides:

17.  Section 93 of the British North Amendica Act 1567,
shall apply to the said province with the substitution

fox paragraph (1) of the sadid segtion 93, of the following
paraghaph:

{1} Nothing in any.such faw shall prejudicially affect
any night oh privilege with nespect to separate schools
which any cfass of pensons have at the date of the passing
of Lhis Act, unden the tewms of chapters 29 and 30 af

the Ondinances of the Nonthwest Tenrnditonies, passed in

the yean 1901, on with nespect to nefigious <ndthuction

h any public or seéparate schoof as provided for in the
sadd ondinances.

564. (1982) 134 D.L.R. (3d) 329

© v P R—— et e e g L
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Section'136 of the Northwest Territories Ordinance -

will attain const1tut1ona1 status if it qualifies as a separate school
rﬁght or pr1v11ege “The’ Pr1vy Counc11 when considering the Macl(eﬂ565
case ‘held that the 1ack of a spec1f1c right to determine 1anquaqe
of instruction resulted in no rights of separate schools being affected .
. in Ontario, - Section 136 does provide a specific discretgonary right .
for separéte écﬁools in Alberta and Saskatchewan to institute French
instfuction. The choice of whether to offer French instruction in
school or not was left to the séhoo].
Other decisions have held that the existence of a
right or. pr1v11ege is not enough to guarantee the continuation of
;"that r1ght In order to gain the protect1on of section 93(1), the
'separate‘hoards must establlsh not only .a r1ght ex1st1ng at the time
of Union but a]so ER law that pregud1c1a11y affects that right. It
1s not enough to estab11sh a change -in the status quo. The change
The

"566
change must also relate to the religious nature of the separate schools

must result in prEJUd1Ce to the m1nority,religioqs system
567
The removal of the discretion of section 136 for providing French
instruction with_the mandatory requirement to provide French instruction

if the criteria of section 23 are met will not automatically show

that the separate school has been prejudicially affected

565. MacKell - Supra, f. 6 and f. 560

566. Board of Trustees of Roman Cath011c Separate Schools of
Belleville v. Granger et al (187/8) 25 Gr. 570(0Ontario
Chancergk and see: Regina Pub11c Schaol v. Gratton Separate
Schog] and City of Regina, (1914), 18 D.L.R. 571 (Sask.

C.A .

| 567. Re Essex County - Supra, f. 548 and f. 549
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If a separate school board could show that the imposition

of French language instruction adversely affected the religfous nature

of the school, then a conflict between section 136 of the Northwest

Territories Ordinance and section 23 of the Charter would arise.
In most situations, there will be no‘adverse‘effeﬁt. The exception
could arise if, due'to the local costs of implementing French instruction,
the religious programs were cut or reduced so as to advérsely affect
the religious nature of the school.
- The existence of section 136 dbes distiqguish the
situation in Alberta and Saskatkhewan from that in Ontario and Quebec.
Its existence does not automatically result in a conflict with section

23.' 1)
2. Quebec White Paper 1982568

On June 21, 1982 Camille Laurin, the Quebec Minister
of Education, tabled in the National Assembly a White* Paper that proposed
major revisions to the Quebec school system.

The White Paper proposes the elimination of the p:Fsent
school board structure, including the'confessiona] school boards.
New school boards, drastically reduced in number, approximately 100,

would be created on a non-denominational basis. All boards would

568. The Quebec School: A Responsible force in the Gommunity
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be unified ip that there would be no distinction -according to religion.

e
Some exceptions were provided for.569

The denominational character of Frehcﬁ Catholic schoo]s‘

*is viewed in the Paper as possessing problems that should be eliminated.

Linguistic rights are substituted for denominational rigﬁts. Where
a school board has at least three minority language schools, ;omprising
ten peréent of the population, a minority language ci7$1ttee Wwith
certain powers is to be created. )

The White.Paper was followed by Bill d0570 in June, -
1983. Bill 40 proposes in legislative form the abolition of Protestant
and Catholic school boards to be replaced by a system of common Eng]isﬁ
or French language commissions. J

Bill 40 recognizes the constitutional protection afforded

the religious minority in that the Bill states that nothing in Chapter

IX is to be interpreted so as to prejudice &ights and privileges possessed

569. The I[sland aof Montreal was an exception. The Protestant
" and Catholic school boards of Mggtrea] and Quebec City _
were given the option to preser® their original boundaries.
of 1867 and the dissentient boards were able to retain
their current status. Protestant amd Catholic minorities
who wish tp establish dissentient boards would be allowed
to do so iMpthe future.

570. Bill 40, An Act respecting public, elementary and secondary
education, (tabled in June, 1983 in National Assembly
of Quebec) : . ‘
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in IBQ?/E} classes of persons respecting %e]igiéus schoo]s.57i Protection

is given to the areas of the cities of Montreal and Quebec within

the boundaries_of 1867 (eleﬁgntafy education oﬁly) and to five present

dissentient boards. Articfe 338 provides for the continued right

to form a dissentient school board. Other provisions of-Bi]l 40 are

made applicab]e to those religious boards such as control of hﬁman

resources, material resources, financial resources and school c1_1r'\ri<:u1um.f.ﬂ2

Management powers with respect to control of courses of'study, control

of finances through the power of 1oca]°£axation,.and control over

hiring of qualified personnel are greatly restricted5j3 for scﬁoo]

boards with ultimate control resfiﬁg with the provincial government.‘574
This proposed elimination of and reduction in management

powers for denominational or separate religious school boards in Quebec

Ay

may,in part,directly conflict with section 93 of the Constitution

Act, 1867. It prejudicially affects a right guaranteed for religious

minorities. Lord Buékhaster575 held that "the right of e1ect1nq managers

571. 1d, Chapter IX, Articles 330-339
» . ) \‘-

& 572. Control over these resources is given either to the Ministry

{,/a or to the government. (see_Chapter IV, Articles 219-291).
Further, these religious boards are governed by Bill 40
except Chapter [Il and Division I to V of Chapter X.
Those provisions relate to the new school structure such
as elections for new school commissioners and their duties
and responsibilities.

573. 1bid.
574. 1d, Chapters IV, V, VI.

575. Trustees of the Roman Catholic Separate Schools for Ottawa
v. Ottawa Corporation et al [1917] A.C. 76 at p..81
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is tﬁhs copferred on the suﬁporters of a separate school or schools
for Roman Catholics ..." iﬁ Ontario. The same is equally aﬁplicab]e
for Quebec. Religious Pfotesiént minorities in Quebec are guaranteed
their own school bbékds_with authority to manage their own schoois. r
The proposed linquistic reétructuring may have merit.-
but those rights are not the rights that are guaranteed by section
93(1) of the Conatitution Act, léé? and section 29 of the Charter.
Although linguistic righ§$\are provided by section
23 of the:Charter, it is the re]igfous rights provided by section

29 that prevail. The Quebec Association of Protestant School Boards,

at its Annual General Meeting in 1981 passed the following resolution:

"BE IT RESOLVED

That the Q.A.P.S.B. insist that the Ministen of Educaticn
accept the principle that Protestant schoofs require the

support of a system of focally elected Protestant schoot
beards; and ’

That the Q.A.P.S\B. (nsist that the Ministon 04 Education
AN his re-onganigation proposals, incfude the continued
excstence of Leally elected Protestant schoof boards
with neal powens to manage, cperate, maintain and devefop

thein constituent schools.” t

eeting, Q.A.P.S5.8,

In October 1982, at its An

provided an alternative:

"That ... this AsSociation wishes to indicate pubficty

at this time that it is prepaned to accept the cstablishment
tn Quebec of democratically efected schoof boards organized
on a Linguistic basis with the functions, xesponsibilitics
and authondty of existing boarnds, and on the Ltion

that such school boards enjoy the same protectidn as that
predently afforded by convention and by Law to the present
confessional school boands in Quebec."

The Q.A.P.S.B.'s alternative for "linguistic" quarantees

would necessitate amendments to the Canadian Constitution. The amendménts

o
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could be mafle by %ota]]y eliminating religious rights in section 93(1)
‘;nd in section 29 of the Charter and by replacing the guarantees wfth
1inguisti£ guarantees. As there is no existing law affecfing linguistic ‘
rights that is to be preserved, the constitutiohgl'amendment would -
provide the details of the linguistic quarantees.
This alternative is not recommended. Alherta, Saskatchewan
and the Northwest Territories, with a relatively small 11ngu1st1c .
French population, would be adversely affected. The religious aspect
" is much more significant. Ontpwio would also be affected. As it
has a_1arqer linguistic element, the pkoegsa] woﬁ]d be acceptable
to some persons but would be violently opposed by the Roman Cathd]ic
community In view of the controversy over separate school r1qhtg
during the constitutional debate and the ultimate agreemenf to insert
'"sect1on 29 in the Charter, this alternative is not likely to be favourably
receijved.
A different alternative would be to amend the Constitution
$0 as to affect only Quebec. Section 59 of the Constitution serves
as an example for different treatment for Quebec. Due to the unique
situation in Quebec, this alternatjve may assist inﬂthe resolution

of some problems that now exist in Quebec.

3. Ontario Governance of French Language .

Ontario school legislation confers legal and official

status‘upon French language elementary schocls. The legislation does

AT L T
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- hY
not provide nor guarantee-the right of French-speaking persons to

: o
govern these schools: Since the inception of the legislation in 1968,

the issue of French language school governance has been debated and
reviewed. As a'resu]t of meetings between Premier Davis, Minister
of Educat1on Stephenson, the Honaurab]e Thomas Wells and representat1ves

of French ]anguage assocxat1ons, a Joint Comm1ttee on_the Governance

of French Language, E]ementary and Secondary Schools was established

in February 1982.

In its Frﬁhl Report dated April 1982, the J01nt Comm1ttee

recommended quaranteed representat1on of minority language ratepayers

»

an school boards whether public or separate.576 In response to the

Final Report in March, 1983, the two Ministers of Education and Co]Ieges -
-and Universities develqped and circulated for response e proposal

of the government regarding french language education and English-language
_ gducation in a.minority lanquage situat{bh. The proposal includes

| removal of "yhere numbers Qarrant" so that every child is entitled

to an education in.his or her language and inc]uges the e}ection of
minority-language trustees to public boards’of education where the
minority Ianguage pupil enr01men§ consists of 500 or more pupils or
represents at least 10% of of the total full-time equivalent enro]ment
The minority lanquage trustees would be empowered to exercise certain .
exlusive reipons1b111ty es a minority-language section of the school

board.577

576. " Ontario Report of the Joint Committee on the Governance
of French Lanquage Elementary and Secondary Schools, April
1982, pp. 12-14 _

577. Op. cit., f. 288

~
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The prooosa] c]ose]y resembles the F1nal Report except -~ -
that it exc]udes the separate -school boards from the "minority Ianguage
trustees" provisions and reﬁuests the separate school supporters to
consider the appropriateness of the governance concept for SEparate
schoo! boards and to advise the government 578

The proposal is aimed at guaranteeing a greater degree
of control by Francophones over their schools without estab11sh1ng -

- a third schoﬁ? system. .In view of the many responses to the,prOposaI"
part1cu1ar1y 1n,re1at10n to the non-application of the governance
prov1s1ons to separate school boards and the limited governance proposed
for mtnor:ty ]anquage trustees, Premier Davis has announced that all

-

options will be considered before Tegislation is introduced in 1984. 554

» . ‘The proposalr if oEQe applicable to separate school

boards will create conflicts within section 29 and section 93(1).

o

The principle that separate school supporters have the right-to manage
and to elect their own'managers for separate schoo]s is well- established.580
The proposa1 places restr1ct1ons on this right by eliminating or restr1ct1ng

the right of school board supporters to elect who they wish to manage.’

578. Id., p. 5-6.

579. Premier Dav1s has stated that the prJv1nce will not proceed
with its proposal to gyarantee Francophone school board "
-representation until alt optiors, including separate Francophone
school boards, are examined by. government committee.
Legislation is to be introduced inMarch, 1984. (Source:
0.5.7.C. Education Reports, Vol. 8, No. 15 Dec, 12 - .
Dec. 16, 1983)

580. Trustees for Ottawa, Supra, f. 575

Sy ey~ snpanee -
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ns that affect majority language schools eXcIﬁsively. This
of thé schools to remain in the ha;hs
réﬁfgious“ trStees for majority language schools. That does
not e11m1nate the 1nterference with the exclusive right to manage
that arises on matters that affect both kidds of schools, such as
teacher sa]ar:es, budgets and cap1ta1 proaects, or matters that affect
the minority lanquage schools.

The a!ternative fs to estéb]ish a third school §ystem
for minority Tanguagélschools. This alternative was reviewed in 1977
in relation to a French language school board in the Ottawa-Carleton
region. The specific recommendation of the Mayo Commission was the * *
establishment of & French tanguage board for elementary and secondary
French language sch001§ of the reg1on. Thg board was to respect religious
rights’ It would cover approximately si%ty #rench language schools
under the jurisdiction of.fou; different school boards, both Catholic |
and Public. Public ahd Catholic school supporters wou]ﬁ be miied
together in one school system. The manégement of French schools would
be shared and the exc]us1v*ty of religious: French schools would cease
to ex1st The proposaT would be contrary to*?bct1on 93(1) as minority
Catholic supporters would no Tonger control: or exclusively manage
their own language schools.. . _
These problems may be eYiminated in either of two

ways:
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(a} Create two language school boards, one fpr.ﬁﬁblic
and one for-separate schools. | |
(b) Separate the ]anquagé school sygtem_into‘two
separate and distinct componentg, one public
and one separate. |

Y

Provided the two elements aré‘kept'separqte and distinct, the separate

- school rights should not be affected.

e

4. Funding

For the most part, the majority of minority Ia&guage
persons are also the majority of the minority re]igionl Engo, the -~
largest demand for minority language instruction will be on ihg minbrity .

religious school systéms. Although a cost.ana]ysié‘for the 1mp1emeﬁtatioh'l
of section 23 is not available, it is reasonable to aséumé_that the |
COStS.W11T be consiéerab]e. Separate school systéms will bear the
greatest bur@en of the costs.

Magnet581 reviéws the current ihequities in unding

) . . ) [r—s .,
Ontario Catholic sgyools.- Recent legislation has elimin an inequity -

in Alberta in the funding of sepa?ate schoo]s.582 The legislation

regarding redistribution of undeclared corporate property tax was

5Bl. MAGNET - Loc. cit., f. 461, pp. 213-214

582. " Schoof Act, R.S.A. 1980, ¢. $-3, ss. 57-64.1 and 5. 117
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.- cha]]enged in court and was held not to infringe the r1ghts and privileges

_guaranteed by section 93(1) of the CDnét&IuI&OR Act, 1§67. -583

The new Alberta 1egislat1on prov1des for division

of undec]ared corporate property'tax on the basis of percentages of
pupI]S resident in each district. For example, in an area’\hat is
served by both a publ1c and a separate board, the public board would
rece1ye seventy percent of ‘the tax if it has seyenty percent of the
pupil population of the‘area that are its residents. The previous

3

1eq151at1on provided for the undeclared corporate tax to be distributed
— —____._—-—"
' on the basis of religious percentagey,

The court held that there was no negative right in - "
favour of public schools in that section 93(1) is protective legislation
for minority residents. Justice. Stevenson stated that "it does not v
lie in the mouth of the pub11c board to attack 1eg1slat1on on the

basis that\\:s rights are prejudiced. "584 As the religious pfrcentaqes

tanded, at least in the City of Calgary, to provide sma]]er percentages

for the Catholic school board than did percentaqes based. on resident

‘g
-

pupils, the public board received less money from the new provincial
scheme,

_ .This decision makes jt clear that‘a redistribution
. of tax monies for public and separate school systems so as to benefit

. ] ' . )
the separate school system will not result in an infringement of :

583. Calgary Board of Edcuat!on V. Attorney Generdl for Alberta
and Board of Trustees of Calgary Roman Catholic Separate
School District No. 1, 106 D.L.R. {3d) 815; affirmed on
appeal (1981} 122 D.L.R. (3d) 249 (C.A.)

584. Id., p: 421 (Court of Queen's Bench)

e 4
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the rights and priyﬁ]eges of section 93(1)...The Ontario funding of
separate school sysféms could be revised with no fear of a conﬁtitutiona]
challenge. -
There are primarily two. sources of funding for school
. systens in Ontario:
(2) Direct government funding or grants;
(b} Local faxation through property assessments.
Both sources have const1tut1ona] protect1on for the
'_separate school boards,585 SO'may not be a]tered 50 as to adverse]y

3

affect the separate school funding. Both may be a]tered s0 as to
-“l.

provide equal sources -of revenue based on percentaqes of pupils either
res1denf or actually enro]]ed in the schoo1 system. Unequal per pupil
grants to separate schools could be e11m1nated and funding for grades
beyond grade 10 could be implemented. -
j : ‘h\'/- .
. The division of corporate property tax could be modified .
. N .

s0 that it is based on percentages of resident pupils and not on religion

as is now the case.gge : '

(D) PRIVATE SCHOOL RIGHTS

S -

The Minister of Education of Alberta, David King,

on the advice of the Alberta Attorney-General's Department, observed:

'585. For government grants, the right is granted by the Common
Schools Act of 1859 and the Separate Schools Act of 1863.
For taxation, the right existed at the date of Confederatuon
so is protected by section 93(1),

586, Education Act R.S.0. 1980, c. 129, s. 126
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"Budlt into the Canadian Chanter of Rights is Section

29, which s to profect the status quo ante {ntenests

of denominationaf, sepanate on disseniient schoofs. 1t

48 uncenfain, atythe moment, whether the demands 04 private
schools fon state support coubd now be justified on the
basis that, as some dissentient schoofs are provided 4on,
all should be provided 60&'"587

Relevance of Section 29 to Religious Private Schools

.~When section 29_was first introduced {at the Special

- -

Joint Committee proceedings), Mr. Tobin, the speaker to the amendment

to the motion made the following statement:

"Mr. Chaitman, én additton there are religious schools
authornized on necognized by faw which are not covened

by constitutional quanantees, such as the Pentecostal

dchools in Newfoundland and no doubt there are others
{n othen provinces of Canada. ’

In other proviuces; while the religiousty operated schools
are not authonized by Law, they do not neceive benefits

by Law, such as government provided text books and exemptions }
from propenty taxation. Consequently, if this issue is. o
to be put beyond doubt with nespect to any neligious schools
authonized by the constitution on by provincial Law, thene
shoutd be a provision in” the charter which gives the same
assunance to all such sdchools, ' .

W, Chainman, 1 point ééi,in the amendment we move, the

words "abrogates on detogates from any nights on privifeges
guaranieed by on unden the constitution of Canada --
"unden" meaning under the authornity of the constitution

0f Canada; and therefone any provincial statute on Legislation

which gives neligious schools nights in'the provinces
would be protecled from any challenge by the charten by

the very natune of the fact that provincial Legislation
wltumately flows from the authority granted to the provinces

in, the condtotution. "pan

'3

587 ,
588

Address at'Legal Issues in Education Conferencej June 1982

SPECIAL JOINT COMMITTEE - Op. cit.” f. .49, 48:127-128

~
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The siqnifitant phrase is "by or under". The distinction
between the. two words was illustrated in Re‘Smith589 in reference
-’fo incorporation of companies. A company incorporated by Act of Parliament,
that is a Private Act of Parliament, setting up the company means
a company which "by" an Act i; brought into existencé. A company
that is'incorporated pursuant;to.the terms and requirements of an
Act, that is an Act fg; tﬁelf;cd?poration of companies: means a company
that is incorpOratéd under an.Act.

Justice O'Bryan-in R. v. Clyne, Ex Harrapcgy reviewed

. P
the meaning of "under": . ' g

. b
"In one sense cvery act of a body which (s the creature
. 0f statute may be said to be done 'under' ox by vixtue
of the statute creating it. " In another sense the acts
0f such a body may be said 2o be done 'under' on by vintue
- af some provision granting a general furisdiction 1o act
n relation to a variety of mattens. But .the expredsion -
44 also quite commonfy used n’ nedation to a pariicilan
att, when the gencraf jurdiddiction to act L8 assumed,
te designate the mone particufar powes to do that particuban
act. 1t 44 nash to aticmpt to substitute a different "
expression for the mone simple and uwsuafl one used, but
£ this comnection 'under' i perhaps mone aptly transfated
by the expression 'pursuant to' than by the phrase " by
vartue of'. 14 L8 necessary to have negand to thescontext
to detenmine in which sense the wosd {4 uéed."sgl

The foregoing support the explanation pr Xided by
Mr. Tobin with respect to the phrase "by or under". The phrase "by
or-under" includes rights and privileges that are specifically set

'out in the Candda Act ahd that arise‘puréuant to its terms ing

"589. [1896] 2 Ch. 590
590. [19417 V.L.R. 200
591. 1Id., p. 201
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provincial legislation that derives its authority from the constitutional
distribution of power. However, the rights and privileges protected

by section 29 are not only "by or under" the Const1tut1on, they are

also "in respect of denom1nat10na1. séparate and dissentient schoo]s“
The phrase “"denominational, separate and dissentient

schools" -is used in section 93 of the ConAt&Iut&on Act. As similar

phrases are to be given similar meamnqs,592 and as the Constitution

Act, 1867 and the Conb {Ltution Act, 1987 are statutes in parnd mateﬁta,

the phrase should be g1ven the same meaning in each Act,.
It is we11 estaB11shed what schools qua11fy as denom1nat1ona1,
separate and d1;senttent schools. It is equally well-established
that private religious schools do not fit~within the ﬁhrase.
. In order to achieve the intention expressed by the
mover of the motion that introduced ;ectidn 29, the plain meaning

of section 29 must be distorted. A broader application of the phrase

in the Constitution Act, 1952 than in the Consiitution Act, 1567 would

be required. . Fhere are no known rules of interpretation that would
support the meaning attributed to section 29 as expressed by its mover.

’(

2. Equal Benefit of the lew

Section 15 of the Charter provides for equality without
discrimination based on, among other Jrounds, religion. It will not

come into effect until 1985.

592. MAXWELL - Op. cit., f. 145
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Catholic and Protestant reTigioqs }inorities are given
rights and privileges including the right to ;tate-funded education
in facilities separate andlgpart from the majority. Will section
15 in the Charter provide similar rights for religious private schools
in Canada when it is in force in.1985?

"Every indi;idua1“ is.entitled to claim the benefit
" of section 15. The worq'"individual" has been interpreted not to

include a corporation within the meaning of the Canadian Bill of Rights

- with resbect to the reference to "di'scm‘mination".593

In the interpretation of the Charter, the British
Columbia Supreme Céuri héHd that "any person" referred to in the Charter
does include a cﬁrporation whe; the word “"can reaﬁoéab]y bear that

interpretation".594 In the context of section 11{f) it does not include

a corporation.sg5 This decision follows Southam Inc. v. Director

”

of Investigations apd Rese;rch of . the Combines Investigations
Justice Cavanagh held that the word "everyone” in Zection 859
the Charter includes a corporation.' He stated that he was giving

the Charter a broad'1nterpretatjon.598'

593. R. v. Colgate Palmolive Ltd., (1972) 8 C.C.C. (2d) 40 (County
Court) . =

594. PPG Industries Canada Ltd. v. Attorney-General Canada, P
#R822930 October 14, 1982, -Supreme Court of B.C., Vancouver
Registry T - .

595. Id., p:\§ Section if(f) provydes for a period of imprisonment
that is not applicable for 3 corporation :

- 596. [1982] 4 W.W.R. 673 (Alta Q.B.)

597. Right to be secure against unreasonable search and seizure

598. Southam - Supra, f. 596, p. 682
B -

Y.
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The context of section 15'does not tend ttse1f td
app]icatiqn to a corporation. Discrimtnation is prohibited based
on personal characteristics. A corporation 1sfnot capable of possessing
the personal characteristics citedt The Cha;ter distinguishes the
application of its provisions by the use of different nouns including
citizen or citizens,s99 persons,cng anyone ofveveryone,sol and individua1.602
Within the context of the Charter, different meanings should result

from the use of different words. "Person" is defined by various

Inteapmexatton Act 503 in Canada to include 'corporatlon . It follows

that "individual® does not include a corporation.

A reliqiou§’ﬁrivate school with corporate Status would
be unable to benefit fron:éection 15 but the individual parent or
group of parents who support the re]igious private school would not
encounter the same prohibitian. . ,

Any parents who support feligious schools that are
Protestant in nature could not claim ineguality or discrimination
based on religi . Both Catholic and Protestant minorities are treated
équa]]y by the;provisions of section 29 byt followers of other religions
would not have the benefit of section 29. The issue to be considered

is whether sectidn 15 the equality provision, grants to those persons

~equal status with the Protestant and Catholic minorities.

)

599. The Charter of Rights and Freedoms, ss. 3, 6 and 23
LY

600, Id., s. 11 o
601. Id., ss. 2,7,8,9, 10, 12 and 14
602. 1Id., s. 15

603. Supra, f. 74 (federal) and various provincial Acts

! |
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The betﬁer view is that section 15 will not place
other religious groups on equéj footing with the Catholic and Proteétant
minorities and their rights as.quaranteed by section 29.

The mifority religious rights of section 29 are specific.

rights. The Charter angd the‘thététuzibn Act, ISéT,.sihgTe out Catholic
and’Protestaﬁt minorities for special treatment. If all religions
L) : ’

‘are to have special rights because of section 15; section 29 of the

Charter and section 93 of the Consiitution Act, 1567 lose their preferential

effect. In order to maintajn the_intent of the Charter as shown hy
the existence of.section 29, it is necessary to maintaiﬁ and contiﬁue
the special treatment and not to make it universal,

Several sources provide guidance for the possible
interpretatdon and application of section 15.° It is generally accepted
thﬁ} equality clauses may not be taken literally as no right is an

absolute right. The relationship between equality and discrimination
b L

is described in this way‘by'one writer:
\d "06@ deon finds that the equal protection clause. fust

quoted cannot be taken zxxaaazzy“anq,wéfhoaz“ahafx5¢cazian,

because persons and groups of persons differ 4in many o4

thein intencsts, beliefs and inheredt charactendistics,

and {n the interests of justice the faw must take some

accourt of this diversity. Nevertheless, human diversity

(& not unlimited; it nests on an cssential foundation

of common humanity. So, Looked at from the point of view

off {ts total treatment of human {ndividuals and ghoups, '

the Law s a mixtune of equal treatment and discrimination

between them. Accordingly, the difemma 04 justice fon

fegislatons and fudges {8 to determine when equaf treatment

for all {8 the fairn and proper thing and when, on the (/—ﬁ

other hand, some discriminations ane nwecessany and 5ain."604

604. MacDONALD, R.S. and J., and J.P. Humphrey - The Canadian
Constitution and the- Protection of Human Rights, c¢. 24,

p. 410 in LEDERMAN W.R. < Continuing Canadian Constitutional
Dilemmas, Butterworths»Mforonto, (1981) ' ,
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-

And further,

"So we see once again in this analysis that abstractions
such as the, equafity clause are semi-manufactured products
Zhat need to be completed in more detail before they can

be made mearingful at the fevel of evernyday £4ife. With
equality clauses, -we musi ask in what particular respects

we should Legisfate cquality and in what particufar nespects
we should fegislate fox discrimination, Zhat 44, for Legaliy
danctioned diversity. 14 we make these specific decisions
fatnly 4n our counts and paxfiaments, we make progress
towands justice, step by éch."sos

The Belgium language Casege is relevant. The European

»

Court of Human Rights considered the phrase "without discrimination”

as follows: <:g\__

"1% L8 impontant, then, to Look fox the criterda which
enable a deteamination to be made as to whether ox not

a qven digderence in treatment, conceaning of cowrse
the exencise of one of the rights and freedoms set forzh,

- contravencs Atticle 14, On this question the Count, following
the principles which may be extracted Arom the Legal practice
of a Latge numben of democnatic States, holds that the
principle of equality of treatment {8 violated {f the
ddstinction has no objective and teasonable justification,

The existence of such a'justification must be assossed

n nelation Lo the aim and effects of the measure under
consideration, negard being had to the principles which
neamally prevaid in democnatic societies. A difference

0f treatment {n the exercise of a ALght Ladid down (n the
Convention must not only pursue a Legitimate aum:  Anticle

14 48 Likewise viofated when 4t is clearly cstablished

that there is no reasonable nelationship 04 proportionalirty
between the means employed and the aim souaht to be &aaﬁié@d."BO?

The State had eliminated a subsidized French -language school for children
of French parents who resided in uni]in?gg] Dutbh reqions. French

schools were State funded in other areas in Belgium. The court held:

*

605. 1d., p. 411

606. Belgium Lanquage Case - Supra, f. 381

607. 1d., Op. cit., f. 381, pp. 865-866

-~
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"Anticle 14 does not paphibit distinctions in treatment

which are {ounded on objective assessment of essentially

different factual circumstances and which, being based

on the public interesz, sirike a fair bafance between i

the protection of the interests of the community and respect

forn the xights and freedoms safeguarded by the Convenﬁion."ﬁog
This decision exemplifies the non-absoluteness of equéfity provisions
from the European prospective. Discrimination or unequal treatment N
"founded on an objective assessment" and "based on fﬁe public interest"
will be permitted in spite of a "no discrimination” pfovisipﬁ:

\\\,,, The .Canadian Bill of Rights decisions also provide

some guidance or assistance. The cases have shown that discriminatory
laws are not pex se contrary to an equality provision. -Again, the
question to be addressed is not whether there js inequality but whether

the distinctions are fair.‘rgasonable and justified. ‘Hoggq provides.

-

a/brief summary of some of the limitations to'thé_equality provision:

"But some of the cascs have suggested that the critical
question <4 whether the atlegedly discriminatony taw punsues
a 'valfdd fedenal objective’ (R. v. Burnshine [1975] 1 . .
S.C.R. 693; Prata v. Ministen o4 Manpower and Immigration .
[1976] 1 S.C.R. 376; MacKay v. The Oueen [1960] 7 S.C.R. _
370], and in the MdcKay case McInfyne J. made an attempt -

to elaborate this nathen vague conception, using such
phrases as 'created nationally', 'not arbithary on capnicious’,
"not based upon any ulterion motive', 'a necessarny depanture
from the gehenal principle of unlversal application of

the fqu forathe attainment of some necessany'and desirable
docial objecigue' [1980] 2 S.C.R. 370, {07."609 .

608. 1d., p. 884 . _

609. HOGG - Op. cit., f. 356, p. 52, see also: LASKIN, dJohn - The
Canadian Charter of Rights and Freedoms, Canadian Law Wook Ltd.,
Toronto, [1982), 20.1-20.4 for a suimary of the Canadian Bill
of Rights equality cases. ‘

;

’ .
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Justicp nclntyretin ﬂggggx_fqriﬁer stated that needs
‘of society and;thefwe]fare_of itsimembers,ﬁay dictaterinequality in
order to achieve the socially desif%b]e _purposes.g1g |
Special treatment for Cath011c and Protestant minorities
‘has been in p]ace since 1867. Evidence is available to show the object
of this preferential status. The aim was to securé to the Protestant
and Catholic ﬁinortties educational rights that etisted in 1867.
The provincial 1egis]etive power in educatton oao jimited in favour
of the retention and senctity of seperate gghoo1 rights.
During the debate on the tharter; the speoial séatds
' was again !anidered and reviewed. The ultimate ptovision was seotion
29 which, in essence, continues the special';tatus for Protestant
and Catholic.minorities. It must be understood that in sp1te of Canada's
mu1t1cu1tura1 compos1t1on in 1981 as contrasted to 1ts btcultura]
composxt1on in 186? the spec1a1 status for the two founding re11g1ous
groups of Canada was entrenched in the Constitution through section
29-611 |
There are arguments, however, to be advanced in favour

of equal educational status for all religious groups based oniseCtion

15 of the Charter. Section 15 is a stronger<and more extensive provision

610. MacKay v. The Queen [1980] 2 S.C.R. 370 at p. 406-7

611." GOLD, Marc. A Principled Approach to Equality ngﬁts
A Preliminary Inquiry {1982), 4 Supreme Court L.R. 131
at p. 149, Gold refers to the problem between section
29 and the "re11q1on" classification in view of the "equality"
section. A
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]

11lthan the eqaa11ty prov1s1on of the Canadian B111 of R1ghts Sect1on

15 not. on]y 1nc1udes a reference to "equa]1ty ‘before the Taw", it _
also 1ncludes “equa]1ty under the 1aw", ‘equal protection of.the’lae",
and °’ equa1 benef:t of the law"' A number of grouﬁes ere,SpecificaIIy'
TFisted and protected by section 15 includihg "re]igion"

Tarnopolsky suggests that the test adopted for review )

of the Canad1an Bill of R1ghts cases resemb1es the American "m1n1mal

scruttny" test and further that a strlcter review such as the "strict

scrutiny” test may be applied to section 15 of the Charter. He

612
describes-the test=this way:

MWhen 5aced with an 4nhenen££y suspect cEaAAtﬁtcatton
by applying close judicial scruting, the court has required
proof that the classification was fon an overiding state

antenedt which could not be accomplLished. in any fess prejudical
mahnen” . "6 i 3 . .

The phrase *"equal p}otection'of the'iaﬁ“ is also part
.,of the Fourteenth Ameﬁdmeht of the American Constitutien The American
Jud1c1aryahave app11ed the "strict scrutiny" test to unequal religious.
treatment based on "equal protect1on of the law" constitutional guarantee. “614
Tr]be515 observes that-strlct scrutiny 1is necessary with respect |

LS

to the protection of fundamental rights in order to "preserve substantive

612, TARNOPOLSKY Walter - The Equality Rights Ch. 13, pPp.
421-422 in TARNOPOLSKY, Walter and GErald Beaudo1n, Canadian
Charter of Rights and Freedoms, 0p cit., f. 113.

613. Id., pp. 404-405
614. - Hunter v. Erickson 393 U S. 385 (1969}

615; TRIBE, Laurence Amer1can Const1tut1ona1 Law, Foundat1on .
~ Press, Minneola, N.Y., 1978 at p. 1000
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* values of edua]ity and liberty". Relat1vely little government activity
has withstood the app]xcat1on of the “str1ct scrutiny" test in the
Untted States.616 -
Religion is spec1f1ca11y 1nc1uded in-section 15 in
relation to equa]1ty and d1scr1m1nat1on and in section 2.in re1atlon
td freedom. It fol]ows that the special constitutiona] protection
for religion may invoke the “"strict scrut1ny" test in the context
of equal educat1ona1 benefits for re11g1ous groups.
Notwithstanding the possible app]ication of the "strict
scrutiny" test, it is this writer's view that as the foundation for
the 1nequa}1ty 15 a constitutional prov1510n, name]y section 29, preferent1a]
_prov1nc1a1 1eg1s]at1on for separate school- jurisdictions w111 w1thstand
the judicial rev1ew.617 That is no; to say.that preferential prov1nc1a1
educational ]egiilation for a religious group other tnan es covered .o
by sectibn 29 will withstand the test. . o
For,exampTe, provincial.legis]ation méy pro@ide for
the establishment of and fundino for Mennonite‘schools;but not fon
Hindu or Moslem schools. ° Lt ie‘oifficult to envisage any evidence

that would support such distinction to withstand the "strict scrutiny”

test.

616. Ibid..

617. R. v. W.H. Smith Ltd. Supra, f. 355. Judge Jones of the
Alberta Provincial Court\observed that re$1g1ons in Canada
are not on a "fully equa footing" as shown by Sect1on

.. 29 {see pp 28-29)

~

45 A



——

Page 236
‘ff In summary, there IS 11tt1e support for sect1on 15
prov1d1ng re]1g1ous rlghts s1m1]ar to those provided for Catholic

and Protestant minorities pursuant to seciton 29 of the Charter.

s
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CHAPTER V. APPLICATION OF THE CHARTER
) The application’of the Charter is.limited to matters
-“that are within the scope -of section 32(1). As educatlén'is a provincial
"concern? section 32(1)(b) is of most signfﬁicance. It provides that

the Charter applies to the 1égisjature and the government of each
province l.'1': respect éf 511 matters within the authority of the 1e§isiatured.
- The actions of the Iegisjature as signified by legislation are covered. -
VSubordinate bodies'sucﬁ as s;hoo] board§ and school officiais must
~ also be covered by sectidnC?Z(l)(b) in order for the Charter to apply
t6 their actions. ‘ | )
| In Canéda, a comﬁon 1egislativg scheme is the cIoakfng
of school boards with authority t6 provide for education. Many areas
including minority language insfruction are dften left for school
Vbo%rd‘determinatien._ The par]iamgntary debate sheds light on the
Miniﬁter of Justide's_intentipns with respect to.the épincation of

' Ehe Charter to school board actions:

"Mr. Chretien: The schoof boards are unden the provincial
althorities and dfiey are created by the provinces.

1§ the counts Look into their actions and decide, wett,
they will deteamine what should be done.

Mr. Epp: They would be able fo overnide the decisions
of the school boards who are Living ithin the education
act of that province. 14 that co ect?

M, Chneiiaq: 1 the decision that is made is judged
by the counts to be unneasonabfe, the constitutional rights
o4 the cit;zcn Wikl prevail.” S

- And further, , o : N

Y
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"Mr. Chretien: The schoof boards decision have to comply
with the constitution.of Canada. They know Zthey have

. %o comply with provineial Legisfation and they will comply
with those provisions of th& Canadian constitution.

They know, when Looking at any particular problem, what -

48 the provincial faw and what is the constitutional cbligation,
and they will pass thein judgment if their judgment is
considened by the count as being not reasonable, the cowrt
wuiéami&"ma.k . o

This statement clearly expresses the intention of
the Minister of Justice and is useful in the interpretation of section

kY-

The Supreme Court of Ganada6lg considered the application

of section 133 of the Constitution Act, 1667 to requlations or by-laws

of school boards. ' It held that section 133 did not apply to municipal
or school board regulations gr by-1aws'éven when the bj—laws were
subject to .the approval of the government, a Minister or a group of

Ministers.' The .court was very careful to state that the decision

~With respect to school boards should not be interpreted as applying

to any other language rights case:

"1t should be obsenved in this nggard that the court is
solely concerned with the dpplLicability of 4. 133 of the
B.N.A. Act to regulations passed pursuant fo a defegation
of Legislative powen by the Legisbature of Quebec. The
cournt repralins from expredding any view as Lo other issues.
which might relate to Language nights and arise in future
caAeA."GZO : ce : . '

The non-applicability of section 133 to school board

regulations and by-laws was based on two conclusions. First, as with

" = . o

)[ :
v

618. SPECIAL JOINT COMMITTEE Op. cit. f. 49, 48:110-111

. 619. Attorney-General of Quebec v. Blaikie et al, (1981) 123 D.L.R.

El

T3d) 15
620. 1d.. p. 26
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municipalities, the lack of spécific reference to school boa}ds in

section 133 @as considered to be Significant.621

Section 92(8} of the Constitution Act, 1867 specifically

references the municipal level of government. Thus, the omission

of a similar reference. in section 133 may not be considered to be
' i
an oversight, L ]

The second reason was the reference in section 93

of the Constitution Act, 1567 to religious safequards and not to 1inguistic
safequards. On this point the Court’' made thi§"c0mment: '
"Since the B.N.A. Act is explicit on the subject of neligious
safeguands with nespect to education, its sifence on the
Language of school by-Laws {8 also a deliberate one.
It 48 a silence which speaks and it speaks againt the
application of &. 133 to achook by-an%."Gzz -
This decision is not: of assistance for its finding
of non-applicability of section 133 to school boards. Both the difference
in language between section 133 and section 32 and the use of section
."93 to assist in théhinterpretation;are reasons to support the non-
applicability of yﬁe_aecision;"fhe decision does contain interesting
‘obiter that may_§hed'some Tight on how the Supreme Court of Canada
will define the "government“ reference in section 32. The Court held:
- "Last bd,t. not feast, municipal institutions constitute
‘ a ddstinet albeit. subondinate onder of Government at the

Local fevel, the administration of which is usually in

the hands of Locally elected mayorns and membens of CU““¢££---"623

-

621. Id., p. 25
622. 1Ibid. ' T,
623. Ibid,
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And further, o , -
"Much the same*can be éaid, a_fortioni, about school bodies
regubations." ' . .
T The. obiten equafes schoo]lboafds to government, an

equation that must take place in order for school board decisions
“to-be covered by the Charter. Government as referred to in section
32 is a word that is’not easily definable. Halsbury defines it as:

"From the Legal point of view, government may be described

ad the cxencise of certain powers and the pergonmances )

of certain duties by public authorities on officens, togethen
with centain private persons ox corporaiions exencising

public functions. The structure of the machinery of governmenz,
and the negulation of the. powers and duties which befong

Lo the different parts of this structwie, to some exient,

the mode {n which these powers are to be exercised on

these duties arne to be penﬁonmed.”624

This definition suggests that government includes certain functions

whgiher performed by public officials or private persons. ¢

Justice Sellars provided a limited definition of government
that excluded subservient authorities as follows:

v "The clause refens to national govennments, not to ‘a sub-
denvient authonity such as a municipal or provincial govesnment.
The qualities on characten nequired by the body. giving
the onden or on whose ehatf it was \given on puponted
Lo be given must, thenBfone, include esdentially the exercise
of full executive and Legislative power over an established
Iq}mitony."ﬁzﬁ .o

This deCiS?dn‘is distinguishable as Justice Sellars was considering
a phrase "government of the nation ...". The word "nation" was critical

i

to his conclusion.

624. Halsbury's Laws, (3rd Ed.) 187

- 625. This same general approach is suggested by ordinary dictionary
definitions, Both Webster's Third International and Oxford
[Tlustrated define government as the act of governing
or a like phrase.

626. Luigi Monta of Genoa v. Cechofracht Co. Ltd., [1956] 2 .
ALL E.R. 760 at p. 773




Pege 241

"It must also be noted thit the Charter applies to
the‘"government in respect of all natters'nithin the.authoritx.of >
the Ieeislature"._ "Governmenf"'is limited by the phrase that follows
bit. "It is not enough that it be -a government function. It must be‘
with respect to a-mettef within the‘authority of ;he‘1eg%s1ature;

The legislative histony of section 32 fs interesting

but confusing. The Reso1ution introduced in the House of Commons
in Octoner, 1980”used “and tofjge the connecting words between “government
of the province" and "ai] matters withﬁn the authority of the legislature".
It is clear that, as education is a pr0v1nc1a1 matter, it would be
covered by the reference to "all. matters within the authority of the
1eg151ature". As this phrase was independent of the reference to
“government ef the province" thére was norneed to prove the eiistance
of a governmental function in order for.the Charter to apply. Wording

similar to the wording in the 1980 Resolution was accepted and recommended

by the Special Joint Comm'itteesz7 and adopted by the House of Commons
in April, 1981.

The final Constitutional Conference in Novemher, 1981

produced & written agreement signed by nine Premiers;_that outTined

the changes required in the Resolution in order for it tq_have prnyineiai_‘

support. The>written agreement made no reference to section 32.
On November 19, 1981 Mr. Chretien introduced a nei

Resolution in the House of Commgns. He indicated that the‘new-Resbiution

S

627. SPECIAL JOINT COMMITTEE - Op. cit., f. 49, vol. 57, (Final
Report) : .
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contained new wording for section 32. The connecting words “and to”
were changed to read "in respect of". Mr. Chretien offered no explanation
nor did any members of the House of Commons question the change. . -

THe change was deliberate and appears by implication
to be motivated by the provincial Premiers.

"In respect of" is more limiting than "and to" as

-

it requires the existence of both components., Not.only must there
*’%'be legislative authdrity, there must be a governmental functijon. »
Tﬁe conclusion that one is drawn to is that legig]ative
"authority is nét ehough,to bfﬁﬁg a matter or action within the purview
énd ahp1ic$tion of the Charter. Somé acts that arise Trom‘1egis1étive
authorify may not be supject fo the Charter's app]icationf
It is helpful to illustrate by reference to the field
‘of education. Education is a matter, by virtdé‘of section 93, thét
falls within the provincial legislature's authority. ft is then a'
"matter within the authority of the legislature” as referenced by
‘section 32. There‘may'be matters regarding education that are not
covered by seétion 32(1)(b) as the government function part of section.
32(1){b) nee? also be satisfied. lThe erux ﬁf the matter is "government".
| Hogg628 and Swinton6294both conclude that school boards

are covered by section 32(1)(b). The very brief rationale for their

.

o~ -

8. HOGG, Peter NT\R>Eomparison of the Canadian Charter of
Rights and Freedoms with the Canadian Bill of Rights,
Ch. 1, p. & in TARNOPOLSKY, Walter and G6rald Beaudoin
Canadian Charter of Rights and Freedoms Commentary, 1982
Carswell Co., Toronto, Canada

629. SWINTON, Katherine Application of the -Canadian Charter
of Rights aqd Freedoms Ch. 3, p. 59 in TARNOPOLSKY, Walter
and Gerald Beaudoin Canadian Charter of Rights and Freedoms
Commentary 1983 Carswell Co., Toronto, Canada.
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conclusions is that school boards exercise statutory governmental . ..
authbrity and carry out legisiative functions. No elaboration is

given except the general reference to the functions performed by school

boards.

N The Supreme Court of Ontario has ruled that "municipalities”

are covered by section 32(1).630 ‘Justice Linden made the following

statement: ' .

"The Charten of Rights and Freedoms is meant to curtail

absofute parliamentany and {egislative Supremacy {n Canada.

As such, the Charnten addnesses Ltself expressly to the

Avo Levels of govennment whose primany Leglslative organs

nave been hefd in the past o be sovereign within thein

nespective spheres. Municipalitics, though a distinct

fevel ofi government fon seme purposecs, have no copstitutionad

status; they ane merely "creature of -the Legislatune™,

with no/ex&é{ence independent of the fegisfature on government

of the province. ‘Hence, just as the provincial Legisfatunes _

and governments are bound by the Charter, so too are municipalities,
. whose by-Laws and other actions must be considened, fon

the purposes of 8. 372(1), ad actions of the provinciaf

goveanment which gave them bénrh."63l

The same reasoning could be applied to school boards.

It seems clear that schqol boards are covered by the
“government" reference. The Blaike obitexr, the general definitions,
Mr. thretien‘s views,(an& the Ontario ru]jng rega}ding municipalities
are all supportive of this conclusion. -
 What is not ;onsidgred is the exfent of the application

" to school boards and school officials. If it is the‘function Being

perfbrmed that is crucial for the determination of the app]icaiion

630. McCutcheon v. Corp of the City of Toronto (1983) 3 C.R.D.
125.20-01. Justice Linden was considering the validity
of a municipal by-law. '

631. 1d., p. 22
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~of the Charter, then one is not able to con;iude that all educational

mafters performed by a school board and school officials are automatically

covered. There must also be an examination of the fﬁnction that is

being performed and a finding th;t'the function is a govefnment function.
The\Uhited States "state action" cases provide assfspance

~ .
in this determination. The American Bill of Rights contains no application

clause. The Fourteenth Amendment uses the phrase "no state shall \

[ 4
...". It is this reference that is called "state action" and that

gives rise to judicial interpretations of what matters are covered

\
by the Fourteenth Amendment.

Thélfirst conclusion to be drawn from the American
jurisprudence is that “state actioﬁ" is not easily definable nor should
there be firm guidelines in its interpretation. The Supreme Court
of the United States has stated thaf the state action dactrine is
to be applied on a'case by c basis.632 Swinton explains that various
factors, primarily with emphasis “on the integration or "nexus" 6?
the private and EOQernment activity will be considered.633 It is
the function that is being performed'that,is an important consideration.
Tribesconcludes that “the Supreme Court has not succéeded in developing

a body of state action “"doctrine”, a-set of rules for determining

- whether governmental or private action are to be responsible for an

. . P
assented constitutional vio]ation.634

632. Burton v. Wilmingham Parking Authority 365 U.S. 715 (1961)
at p. 721. 1In Reitman v. Mulkey 387 U.S. 369 (1967) at
- P- 378, the court stated that "formulating an infallible
test of state action is an impossible task".

633. SWINTON, Loc. cit, f. 629, p. 56

634. TRIBE, op. cit., f. 615 pp. 1148-1149, Tribe developes -
an “"anti-doctrine" to provide a structure for determining
state action problems at pp. 1148-1174.
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The second conclusion that is-found is that inactién,
may be considered to be sufficient state action so as to invoke the

Fourteenth Amendment.635 This is clear}y i]Tgstrated by the Guadaluge636

decision whgre the court held that the school district's affirmatively
choosing to provide a course of education other than bitingual and
bicultural education, was sufficient “state éction“,to merit, reviewj

In this way, the court circumvented the “inaction" hurdle.

/™ Third, both couft5637 and constitutional scho]ar5638‘ '
in the United States conclude with little difficulty’'that school boards,
as recipients of legislative authority are part of the reference to‘
state.

The fourth ;e1evant conclusion is that a direct power

grant’ from the state to either school boards or school officials shows

state or governmental involvement. The status of the recipient of

635. TRIBE, Op. cit., f. 615. (The author notes that the Supreme
' Court has had to decide wlhether government inaction, acquiescefite~_.
or tolerance could be judged to be tacit ratification
and if so, if tiat is a form of state action.)

636. Guadalupe - Supra, f. 485
637. Brown - Supra, f. 451; The court automatically, without

discussion, applied the Fourteenth Amendment to school.
board policies. - -

638. TRIBE - Op. cit., f. 612, p. 1147, There is a brief reference ’
to school boards being covered. It is a matter that is
assumed with no justification nedded.
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> S - ]
the power islnot‘relevant. It is the power that. is gfanfed éhd thus
exerc1séa that gives rise }o state action. This conclusion fs'explained
by Elkind.gqq - | -

The final conelusion is that, aﬁthough there appears
to be a presumption wigh respect to the app]iéation of fhe Bill of
Rights to all school .board actions, there is not a similar presumption-

with réspect to actions of school officials. For example, the administration

of corporal punishment to students by sthool: offficials is covered

by the Fourteenth Amendmeﬁt ﬁroceduraf'due process proviSion5540 whereas
séi;éhg; of. students and seizure of propert} by school officiajs is‘
at_tﬁmes_covered.ﬁut not consjstentlyf641 |

It is therefore reasonable to assume that any school
board acts»wi]] be subject to the application of the”Charter. Whether
school officials are acting as governmental officials will be determined
éccording to the'funcfion'performediand will not automatiqa]]y follow

- .
from their positions within the school organization. It is the function

that is the determining:factor and not the title or positiop held.

639. ELKIND, David S. - State Action: Theories for Applying
Constitutional Restrictions to Private Activity 74 Col.
-L.R. 656 at p. 663 The author further concludes at p.
691 that, defining "governmental-power" and "functions"
is problematic: these terms have lit{le judicial content.

*640. Ingraham v. Wright 97 S. Ct. 1401 (1977)

641. 1In Re Donaldson 75 Cal Rptr-220 (1969) at p. 222, the
court found that a Vice Principal of a high school who
""searched and seized" marijuana from a student was not
acting as a governmental official. He was acting “in
Loco parentis" (p, 2233, See also: Mercer v. State
of Texas 450 S.W. (2d) 715 (Texas Civ. App., Austin 1970)
For a contrary conclusion see: State v. Mora 307 So (2d}
317 (S. Ct. of Louisiana, 1975) ' :
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'CHAPTER VI GENERAL CONCLUSIONS

v

,
- Our Fathers of Confederatlon, in the1r wisdom, ass1gned

education tothe provinces. Federa) 1ntervent10n in educat1on has

been minimal until October, 1980 when the government of the day introduced

“the Proposed Resolution inthe House of Commons.

The Federal-Provincial Constitutional Conferences '
‘ = -

leading up to the Proposed Resolution reached basic agreement on minority
ljzguage inétruction within the contéxt of provincial control. The
government comm1ttees estab11shed to study and recommend. regard1ng

the Const1tut10n agreed that educat1on should,remain an exc1us1ve

provincial power. Bill C-60 recogn1zed,prov1nc1al control ?ver minority

language instruction.

»r

, " A major indicator to suﬁpbrt the need for the proposed

intrusion into ial education power was the Quebec situation,

including the eferendum and its campaign promises. The Quebec
situation may have:been suff???ént.justification for the intrusion
except for one point, namely section 59. The November, 1981 addition

of clause 59 to the Proposed Resolution represented a major step‘babkward

if the reason for fhe intrusion into provincial- affairs was to assist
the peop]e;of Quebec and to provjde equa]fiy and mobility throughdut '
Canada. A tategor} of people that the minority language rights were
desighed to bénefit‘have been excluded from its application.

Prime Minister Trudeau referred to section 93(4) of

the Conét&tui&on Act, 1867 as justification for federal governmenf

involvement in education. In view of the obso]escence of section

93(4), his justification becomes hollow and meaningless.
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) The gdaI of section 23 is not objectionable; it‘isl

in fact commehdable. A1l of the proviﬁces, with'the exceﬁtion of

Quebec, agreed that minority language Tights in education are des1rable

and should be 1mp1emented The actions of the prov1nces in this regard
s1nce 1978 show the sincerity and willingness to achieve the goal.

New Brunswick has created a school system based on language. Ontario

is moving toward the elimination of mixed ;chools. British Columbia,

with a small Frencophone pepu1afion,,has brovided for exclusive Francophone
1nstruqtioq based on ten pupils. In Saskatchewan, after the Leblanc
decision, the government moved to.change the regulations s¢ that the

Francophone wishes would be guaranteed. Alberta, in order to implement

the St.- Andrews Agreement{ allocated an additional 2.5 million.in

-~

provincial funds/for_the priorities that it set for minority language

education.'.</"'
‘ T Section 23 quarantees minority 1anqeage education

rights on a nationa] basis. The better approach would have been to

guarantee minority Tanguage education rights on a provincial or regional

basis. Several of the objectionable or amb1guous components of section

23 wou]d be eliminated if the individualized prov1nc1a1 approach had

been taken. The c1t1zensh1p.requ1rement of section 23 was identified

during the consitutional debate as objectionable as it 1imitee the

right to minority language instruction. The individualized approach

would have e]imjnated'this restriction in nine out of ten proviﬁces

as is-demonseraped by existing;?rovincial 1egis]atioe that makes no

~distincfion based on citizenship for access' to minority language programs.

Only Quebec desired the citizenship restriction.
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The reference in sectton 23 to pr1mary and secondary
1nstruct1on is amblguous The 1nd1v1dua112ed prov1nc1a1 approach
cou]d recognize. and adopt the appropr1ate prov1nc1a] ]anguage and ,

‘\ :
thus e]1m1nate the amb1gu1ty Mixed schools is or ha;\been a serious

>prob1em in 0ntar1o and New Brunsw1ck In order to ensure adquate

1dﬂ§uage r1ghts, more eTaborate ahd exténSive remedies are required

for the e11m1nat1on of mixed schools in those provinces than in other
provinces. The reference to "educat:onaT fac111t1es“ could be applied
more extensively in some provinces than in others where need was not -

proven.’

»

M1nor1ty !anguage educatiom rights on a provmnc1al
or regional bas1s could have been achieved in severa! d1fferent ways.
First, the Charter could have provided different minority language
rights for each province or region, similar to the different prpvisione

for religious minorities in education. Second, provinces could have

-y
_reta%ned absolute authority to Tegislate as circumstances warranted.

Those prov1nces with cu]tura] minorities of equal or greater size

“than French may have chosen & multicultural approach to r1ghts in

education. Third, th1s issue could have been left for future discussion,

similar to aborigina]irighfs, pending individual provincial legislative

~ action to guarantee linguistic rights.

Notwithstanding the desirability of an individual

1ts wording. and by the broad scope of judicial remedies in the €
is ideal for a country of wide cultural® and demogFEphic différences.

: . : : N
It allows different standards and individua]ized'appro;cﬁ;;.for different

[
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regions~in Canada“ Ind1v1dua11zed prov1nc1a1 approaches may st111

occur through the 1nterpretat1on and app11cat1on of sectlon 3§ 1n'
\/ R
each province. Jud1c1a1 determ1nat1on may prov1de the source of author1ty

for fair treatment based on the s1tuat1on in each prov1nce
Parental choice of educat1on for h1s or her ¢hild .

-

is a basic tenet of the Universal Declaration of Human Rights. .It

was recognized and adopted by the Royal Commlss1on on. B1Tingua11sm

and Biculturalism, Throughout ‘the debate on the Constitut1on parental

cho1ce was advocated except by Quebec. The Quebec government viewed
parental ch01ce as a possible threat to the French 1anguage in Quebec
Experience from other countrles, such as Belg1um and South Afr1ca,

show the d1ff1cu1t1es that result when the state eliminates the parental

right to determine his or her child's type of edUcation ~ The Charter

of R1ghts and Freedoms through sect1on 23 p]aces no ob11gat1on on
parents to part1c1pate in minority tanquage instruction.
Mandatory teaching of the second official 1anguage

was recommended by the Royal! Commission on Bilinqualism and Blculturallsm

The desirable stated objective wasithe_1ntroduct1on of second official
lanquage in Grade 1 1in English language schools and in Grade 3 inr

_French.language schools. Al} provinceo currently mandate the learning
of the majority language as part of the minority Ianguage instructional

program. In the Belgium Lanquages Case, it was argued, unsuccessfully,

that compulsory teach1ng of Dutch to French chlldren was defersona]1z1ng

and contrary to the European Convention. The Conventlon against Discrimination

in Education provides that where linguistic schools are established
by a minority, the members of the minority must not be prevented from

understanding the culture and language of the community as a whole.
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Sect10n 23 does not spec1f1ca]1y refer to mandatony
'1nstruct1on in the second 1anguage nor does it reference the amount
‘4'of 1nstructlon in the m1nor1ty 1anguage that is necessary in order
: jto qua11fy for receiving instruction in the m1nor1ty language The'
1eq1slat1ve h1story of sect1on 23 1nc1udes section 21 og Bill- C-60,
1978 | The . federa] government,1r1exp1a1n1ng the purpose of section
-21, 1nd1cated that manoatory instruction in the majority 1anguage

.was poss1b1e if the prov1nce S0 requ1red It is unlikely that any

- serious chal]enge w111 be made to the compulsory maJor1ty language

".component of m1nor1ty language programs

L The first category of parents who have r19hts pursuant

' jto sectwon 23 those whose first 1angauqe learned and st1ﬂ€‘undersfood

is that of the m1nor1ty ]anguage groyup of the prov1nce, suggests the

-need for language tests or declanat1ons to determine 11nqu15f1c proficiency.
,Language tests were squested by Roger Tasse as an alternative ava11ab1e

to prov1nces to ascertain entitlement of parents to minority language

rtghts, Unfortunately, the history of the use of language tests or

declarations is~not'encouraging - The Quebec- government discarded

“ o . &

mother tonque or 11ngu1st1c competency when it repealed 8111 22 and

rep]aced it by B1T] 101 In doing so, Camille Laurin exp]a1ned that
determ1nat1on of a ch11d s native language posed serious problems.
DecTaratlons were con51dered to be open to decewt and falsification.

The Belg1um experlence in the use of mother- -tongue and parental declarations
715 a further examp]e of the 1nherent problems surrounding determ1nat1on

of mother- tongue or language prof1c1ency In spite of these h1stor1ca1
examp]es oflproblems, ent1t1ement to section 23 rights is partially

based on mother-tongue or'Yangane pnoficiency of parents.
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Access o m1nor1ty languaqe fac111t1es by pup1ls who

- are not 11ngu1st1ca]1y competent 1n the m1nor1ty Tanguage is a- prob]em

that has been identified. The Bgya] Comm15510n on B1]1ngua11sm and

B1cu1tura11sm recommended that ma30r1ty 1anguage pupils not be allowed

to attend minority 1anguage fac111t&es 0ntar1o British Co]umb1a,¥’

'and New Brunswick have fo11owed th1s recommendat1on and have limited

access to minority lanquage facilities to those who are 11ngu1st1ca11y .

competent in the mipority language. : o F

3

The contradxct1on to this 1dent1f1ed problem is the

three categories of parents whose ch11dren qualify for minority language

instruction punsuaqt tojsection 23. Although the first category.

_namely- mother-tongue of the parent, may tend to produce 1inquistical1y

:competent children to exercise the section 23 rights, there is no

reason to assume the other two categor1es will produce simitar 11nqu1st1é
competency. In fact, none of the cetegor1es in’ any way Timit access

to minohity language iﬁetructtdn'based on the fihguistic competency

of the child. Nhere‘accegs to provincia]_proqrams and facilities

is restricted to children with a;1anguage proficiency, those qualifying .

pursuant to-section Zjimay be denied such access. An obvious dichotomy

-results. Chi]dreh who qualify are denied access to facilities that

are‘designed in accordance with the best recommendations possible.

Section 23 s h1story The continuing linguistic’

-prob]ems in Quebec are not h1story Events since the enactment of

section 23 show that the education lanquage issue in Quebec is very
much unresplved in spiteéof the attehpt to draft section 23 for Quebec.

Chief Justice Deschénes' decision and the 1982 White Paper -followed
Y . :

.

\
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by Bill 40 are, the two most g]ar1ng.examp1es of the cont1nu1ng raging

: controversy

&

A new and unique 1nd1v1dua11zed approach to Ouebec

‘In the future shou]d be cons1dered The method of ach1ev1ng peace

" and stab111ty may be fqund in. the proposal of the Quebec Protestant

School Boards Association to replace const1tut1ona] religious guarantees'}
with new and more’ exten51ve language guarantees ' '.‘
) The Amer1c?n 3ur1§Prudence shows how extensive the
remedies maylbe for providing bilingual-bicultural equality.
- Provincial imp]ementatiLn of minority language rights
must 1nc1g§e the elements out11ned and descr1bed in Chapter IT1 (E)(2)
.Those \Téﬁ)ﬁts are #ﬁnlmums for adequate prov1s1on of minority r1§hts :
in -education, //f*~/' ' '
' The international comparisbn_shows how importané free
‘choice for parents is 5n.the field ofﬁeaucation. Although eacﬁ country
‘must—develop its own scheme for dealing with language d{fferences,‘
similarities often occur, Equality ﬁf opportunity regardless of personal
characteffstics such as mother-tongue must. be the goal of any scheme
that- is adopted. Compulsory 1ea£ning of the second* language, as adopted
in many other countries, may well achieve equality af the two language

groups on a .long-term basis.

i
The continuation and paramountcy of re11q1ous m1nor1ty

‘rights retains the status quo. It clar1f1es the interrelationship

between the re]%gfous group rights and the new' individual rights provided
A C\\P the Charter. It does not clarify the nature of the past rights .

nor does it modernize the concept that was intended to be protected

L5
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.i621867.' Legal confrontations continue as a result of the ambiguous
antiquated section 93 protection.
" The Charter provides an opportunity or incentive to
create trmeequa]%ty‘for;the two founding 1anguages‘of Canada. It

3

“will now take commitment and compromise on the part of the federall

and provincial governments working together with members of the minority :
‘communities. - N
0 -
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APPENDIX "A"

St. Andrews Premiers"Conference - Statement of Language

Recogn1z1ng our concern for maintenance and, where indicated, development

of minority ]anguage r1ghts in Canada; and

Recognizing that educat1on is the foundat1on on which 1anguage and culture
rest;

il

The Premiers agree that theéy will make their best efforts to provide

instruction in educat1on in English and French wherever numbers warrant.

The Premiers direct the Council of Education Ministers to meet as soon as. .
possnb]e to review the state of minority Tanguage education in each
Pr0v1nce

The Premiers ask further that the Council of Education Ministers report to
each Premier within six months. Following this, each Prov1nce would under-
take to ensure such provision of Canadwan minority language education, and
would then make a declaration of the policy plan and programme to be
adopted by the Government of that’ PrOV1nce, in this respect.

Tz

] - ' &_"‘f
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APPENDIX "B"

Premiers Conference - {Montrea)) Februafy, 1978 .- e

1]

Recognizing their conéern for the mainfenahte and development of minority
lanqeage education rights throughout Canada as expressed in St. Andrews and
recognizing that education is the foundat1on on which 1anguage -and culture

rest;

The Premiers took note of the significant progress accomplished during the

- last years, ‘as h1gh]1ghted in the M1n1sters of Education's report and

further recognize the need for continued’ progress.

The Premiers .reaffirm their intention to make their best efforts to pro-
vide education to their English or French speak1ng m1nor1t1es, and in
order to ensure appropriate levels of services, they also. agree that thé
following principles should govern the ava11ab111ty of, as well as the
accessibility to, such services: ;

(a) Each child of the French—speak1ng or. Eng11sh-speaking minority.
is entitled to an education in his or her language in the primary
or the secondary schools in each Province wherever numbers warrant,

(b) It is undeqstood due to exclusive Jur1sd1ct1on of provincial
governments in the field of education, and'due also to wide cyl-
tural and demographic differences, that the implementation of the
foregoing principle would be as defined by each Province.

¥

The Prem1ers requested the Council of M1n1sters of Educat1on to assume the
'respons1b111ty to suggest ways and means of ach1ev1ng further progress in

minority language education and second 1anguage 1nstruct1on consistent
with the progress thus far made. 4
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~* APPENDIX "C*

Bill C-60

21.{1) Where the number ¢4 chifdnen in any area 0§ a province i{n respect
0§ whom notice has been given as contempfated by this section, warrants the
provLsion of the facilities nequired to give efiect Lo the night provided
jor by this section, any parent who is a citizen 0§ Canada nesident

within that area and whose prinarily spoken Language is not that of the
numerically fargen o4 the groups comprising those persons resident in that
province whose primarily Spoken Langdages are eithen English or French, has
. the night 2o have his or hex childreh heceive thein schooling in the
Langudge of the numenically smaller of those ghoups, in on by means of
facclities that are provided in that area out 0f public jumds and that are
sultable and adequate jon that purpose.

(2) The exetrcise by any parent of the night provided for by this section
shall be subject to such neasonable requitements respecting the gdving o4
notice by that parent o4 his on hen Antended exercise theneo§ as may be
prescuibed by the Law of the province in which that parent tesddes,

(3] Nothing in thiy section shall be held to Limit the authonity of the
fegislatune of any province to make such provisions as are neasonable fon
detenmining, either generally ox in any particulan case on classes of
cases, whether ox not the number of chifdren An.any area of that province
in nedpect o4 whom notice has been given as contemplated by this section,
warants the provision of the gacilities ‘nequired Zo gdve effect to the
aUght provided fon by this section.

(4] Notiing in this section shalf be held to derogate frem on diminish
any Legal or customary night on privilege acquined on enjoyed 4n any
province edther before on agten the commencement 0§ this Act to have any
child recedve his or hen schooling <n the Language of basic instwction
that is the primarily spoken Language of the numenically Largen o4 the
groups referred to in subsection 1) within that province, orn to Limit
-any authority conferred or obligation imposed eithen before on agten that
time by the Law of that province. to require any child, duning any peyicd
whife that chifd (s nbcedving his on hen dchooling in any fanguage of
basic {nstrwetion that is not that primarily spoken Language, to be given
wmstauction {n the use of that primanily Spoken fanguage as part of his
on het schooling in that province.

(5) The expression "parent" (n this section includes a person standing 4in
the place v{ a parent.
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Explanatory Notes - Bi[] C-60

Section 21 would, upon adoption by a Province, create a new right relating
to the 1anguage of instruction 1n the schools of that Province. In any
area of an Eng]1sh-speak1ng Prov1nce in which there are sufficient franco-
phanes to warrant the provision of basic school instruction in French,
any resident non- angldphone parents who are citizens of Canada would have
the right to have their children receive thejr schooling in French in
public school facilities. The same right would apply in Quebec to entitle
resident non-francophone c1t1zens to have their children receive their
schooling in English. The right wou]d be subject to the giving of notice
and to reasonable provincial determination of whether there are sufficient

.eligible children to warrant the provision of facilities, This new rlght

would not Timit existing or future rights of minorities to choose to have

~ their children receive their schooling in the,Janguage pr1mar11y spoken’

in the Province, or limit any such rTght or ob11gat1on to have their
children instructed in the use of the primarily spoken Tanguage.
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APPENDIY . “D*

-

A Future Together, Observations and Recommendations - by the Task Force on
Canadian Unity, January 1979, at pp. 121-122

3. Linguistic rights_should be expressed in provincial statutes, which
could inc\:de: ' '

(i) the entitlement recognized in the statement of the provincial
first ministers at Montreal in February 1978: "Each child of
a French-speaking or English-speaking minority is entitled to
an education in his or her language in the primary or secondary
schools in each Province, wherever numbers warrant." This right:
* should also be ‘accorde¥ to children of either minority who change
their Province of residence.

(ii) the right of every person to receivelessentia1 health and social
services in his or her principal language, be it French or
English, wherever numbers warrant. :

(i?i) the right of an accused in a criminal trial to be tried in his
or her principal language, be it French or English, wherever it
is feasible.

4. Should all Provinces agree on these or any other linquistic rights,
these rights should then be entrenched in the constitution. ‘
5. The Provinces should review existing methods and procedures for the
teaéhing and learning of both\French_aqd English and make greater efforts
to improve the availability and quality of instruction in these languages
at all levels of education. : ) | |
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APPENDIX "E".
Proposed Resolution, 1980

23.(1} Citizens of Canada whose first £anguage Leanned and s2ill under-
stood 48 that cf the English on French Linguistic minonity population of
the province 4n which they nesdide have the night to have their chifdren
recedve thein primany and secondany school instwuction 4n that minornity
fanguage & they neside in an area 04 the province in which the numbenr
0f children of such citizens is sugficient to wanrant the provision out
04 public funds of minonity Egnguage educational facilities in that area.

(2) Where a citizen o4 Canadd changes nesidence §rom one province to
anothes and, prion to the change, any child 04 that citizen has been
necedving his or hen primany on decondary dchool instruction in either
English on French, that citizen has the Ught Lo have any on all o4 his
ch her childgen necedive thein primary and secondary school instruction
An that same Language (§ the number 04 children of citizens resident in
Lhe atea of the province to which the citizen has moved, who have a night
- recognized by this section, is sufficient to warrant the provision out

0§ public funds of minonity Language educaticnal facilities in that area.

Explanatory Note
£

23. New. Subsection (1) would establish a right for Canadian citizens
whose first language Tearned and still understood is English or French to
have their children educated in that language. Subsection (2) would enable
citizens who move from one province to another to have thejr children

- educated in English or French if any of their children started their -,
studies in that language. In both cases, the right would be subject to
‘there being a sufficient number of students in a given area to_harrant the
prov%sion in that area.of minority language educational facilities.
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APPENDIX-{/F"

]

Proposed Resolution, 1980 - Amendment to Section 23
23.{1) Citizens of Canada

(@l whose 4§inst Language Leawned and 3£ilf understood is that of the
English on French Linguistic minondity population of the province
An which they neside,’ ox .

(b) who have received thein primary school instwetion in Canada in
English on French and neside 4n a province whene the fLanguage
An which they necedved that instruction is the Language of the
English on French Linguistic minonity populaticn of the province,

have the night to. have thein children neceive primdry and secondary schoof
Anstwetion in that Language An that province. ‘ S

(2) Citizens of Canada of whom any child has neceived or s receiving
primary on. secondany school instrurction 4n English on French in Canada,

have the night to have afl thein chifdnen recedlve primary and Secondary
school Anstruction in the same Language.

(3] The night of citizens of Canada unden this section Lo have thein
children neceive primary and secondarny scheol instruction in the Language
0f the English on French Linguistic minonity population 04 a province
applies where they neside in an area 0§ the province An which the number
0f children of citizens who have such a RAGhT 45 sufficient to warrant
Zhe phovision out of public funds 04 minority Language instruction n
that area. ' . . '

.Exp1anatory,Notes -

23.(1) This amendment wou]d; in addition. to the right guarénteed.in the -
fpres_ent draft subsection'(l),_guarantee to citizen parents who have reéeiyed
their ﬁrimary school .instruction in Canada in one of the foicial languages,
the right to have their children receive school instruction in the samg
language- in a province in which that language is the minority 1ahguage;

(See also subsettioﬁ (3).) ‘ ' . )

v
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23 (2) Th]S amendment wou]d delete the 11m1tat1on in the present sub-
section (2] whereby the right to have all children instructed in the
]anguage of school .instruction of the first child applies only where the

"parents move from one province to another. (See also subsection (3).)

23.(3) The limitation of the ]anguage of 1nstruct1on r1ghts to s1tuatlons
where the number of children warrant the provision of 1nstruct1on is

restated in subsect1on (3) to remove references to the prov1s1on of
"educational facilities".

L

{
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APPENDIX “G*

Section 23 - Chérter of Rights and Freedoms

/

MINORITY LANGUAGE EDUCATIONAL RIGHTS

23.(1) Citizens of Cahada'

(a) whose fxrst language learned and stxll
understood is that of the Eanglish or French

11ngu13t1c minority population of the province

in uhxch they reside, or - = -

(b vho have received their primary school
instruction in Canada in English or French and
reside in a province where the,language in
which they received that instruction is the
1anguage of the English or French linguistic s

.mxnorxcy populacxon of the’ prov;nce.

have the right to have thexr children receive
primary and secondary school instruction in
that language in thatxptovxncc.

.
(2) C1txzens of Canada of whom any .child
has received or is receiving prxmary or
secondary school instruction in English or
French in Canada, have qhe right to have all”
their children feceive primary and secondary '
school mstructxon in the same language..

(3) The righe of‘citizens-of Canadé.under'-

subsections (1) and (2) to have their childreﬁ N
receive primary and secondary school instr@ic-.

tion in che language of the Epglish or French
ljnguistic minority populatio of a province -

(a) applies wherever 'in tke provxﬁée the
aumber of children’ of citizens who have ;uch

‘& right is sufficient to warrant the provi-

sion to them out .of publxc funds of minority

language instructiOn- and .. - L

(b) anludes, uhere the number of thoge__‘*__

children so warrants, the r1ght to have them
receive that instruction in minority language

educational facilities provxded out of publzc o

" funds.
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A. "CASES, ACTS.AND STATUTES

th Recogn1z1ng the Equa]1ty of- the Two 0ff1c1a1 L1ngu15t1c Commun1t1es in

- New Brdnsw1ck 1981 S.N. B., c. 0-1, 1 ]

Alberta Act, 1805 (Can—), c.3 . 5 St

- .- -
w

A1berta‘Regu1ation 490/82 {School Act)

Assoc1ated Prov1nc1a] Plcture Houses Ltd, v. Wednesbury Corp., [1947] .
2 ALL E R. 680 - .

Attorney-General of Quebec v, Blaikie et al, (1981) 123 D.L.R. (3d) 15

I W
. Attorney-General of St. Chr1stopher Nevis, Anguilla v. Reynolds, [1979]

3 ALL E.R. 129 b x
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The British Nonth America Act asgigned education as

a provincial conceri with minority religious, but not'language.

guarantees. The federal Royal Commission on Bilinqualism and

Biculturalism in 1968, made major recommendations for language rights

in education in Canada. The federal government, constitutmnal]y
unable to. 1mplement the education Ianguage recomendatmns, accepted

the pm?mnes of the Royal Commission wh1ch were des1gned to redress

-the ?alance and - to ensure access to education in the minority as
well ds the majority language across Canada.

| The federal government, throughout the federal -provincial
const1tutiona1 conferences, maintained that minority language education |,

rights was an essential element of any Canadian. Charter of. Rights

and Freedoms. Each Constitutipnal Amendment Bill from 1978 to 1982,

included the minority language ed'ucat;ion rights in varying forms.

Section 23 of the Charter provides for minority language\ o
r

education rights for the children of citizens of Canada whose first

language learned and st:ijzl'l understood is that of the ininorit-y of
their resident province; ‘l who received primary instructu;ion in "the
* minority Tanguage; and, \‘(J’ﬁo,have, a child who has received minority
language instruction. The right is limited by the"-reference to “wherg .
numbers warrant". | |

A1though not cTearly referenced, the kmd of 1nstruct10n

\, s
that qualifies for the rights to accrue or for the implementation

‘

i
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of the right could dinclude both minority language education, the
common reference for instruction in the game language as,tﬁat spoken
by the pupils, and second Ianguage Tearning, including 1mmersionJ
programs designed for pupils who do not speak the "second janguage".

Educational, facilities as well as instruction are
guaranteed with a similar, a}beit_highér, numbers test. Educational
facilities> cover separate buildings,” correspondence courses,
educational television and the like. It is questionable whether
the right to govern. is cévered by the reference to educational
facilities. Any rights thaf arise under section 23 are to be pgig
for out of public funds. ‘
| ‘ Each province .in Canada s devised different
legislation, regqulation or préctice with respect) to minorjty'language
education. 'Quebec's legislative scheme has~"been declared to be
inconsistent with the.Charter. So@e pravinces provige a number figure
from a ﬁinimum of one to a maximum of twenty-five for implementation
of 1angyage rights. - Newfoundland and Alberta provide no guarantees
for m%nokity language instruction. Some provinces recognize\ygoupings
of étudents in order tao estab{}sh the necessary numbers.
; ‘Only New Brunswick has- created minority 1anguage school
boards, although Ontario is consuder1ng the creation of French language
school boards within the public school structure.

International conventions and declarations recognize

- goals for education including, at times, certain linguistic rights

for~parenis._ . 9
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- Other coqptries .wfth two or more founding races have
approached linguistic rights in different ways. South Africa.and
Belgium provide‘separate facilities or institutions for each linguistic
group. Residency determines Attendance in Belgium and mother-tongue
determines attendance in South Africa. Camefoun and Switzerland
have regionalized 1linguistic instruction as in Belgium. Finland
provides rights based on mothef-tongue as in South Africa.

Remedies to avoid constitutional challenges and judicial
remedies where constitutional breaches occur are reviewed. Both
section 52 and section 24(1) provide broad judi%ial discretion to
declare provincial law to be of no force and effect where inconsistent
‘with the Charter and to order remedies to rectify thg problem. The
American approach suggests broad judicial remedial interventiom whereas
the European approach is one of moderation. Reasonable limits are
expressly provided'through section 1 and may also be fmplied in the
assessment of schodl board or provincial aétion.

| Avoidance of resort to judicial review is preferable
.and could be "achieved through inteé@?rovincia] éo—ordination throﬁgh

the Council of Ministers of Education, through federal funding, and

through immediate provincial legislative action.

Section 29 of the Charter gives paramountcy to the
rights and privileges guaranteed with respect to denominational,
separate or &issentient schools when and if a conflict arises with
a Charter pfovision. If French language instruction adversely affects

religious guarantees, a conflict could result between section 29

m i ey A= it er e e e immm— e 4
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and section 23. Recent proposals in Ontario and Quebec suggest
possible conflicts between religious and linguistic rights and
éuarantees. o l

The Chartef expressly applies to provincial legislation

and regulation. The reference to “government” in 'éection 32, the

‘application section, will include school board policfés andAdecisions.

Canada represents vast cultural and reﬁibna1 diversities.

An individualized provincial interpretative approach for implementation

of section 23 would best achieve the goals and intent of the section.

Further constitutional  educational 1linguistic considerations may

be required for Quebec.



Honorasble Ministers
Members of the Caucus Committee on Agriculture:

We are grateful for this opportunity to reflect the views and concerns of rural

women in the areas of education, health and general well-being of farm families.

W_e'are aware that many of oﬁr concerns are not directly related to work of your
committee in respect to the economics of the agricultural industry. However, being
wpresentativ.e- of rural women, we feel it is appropriate to seek your suppart should the
matters we are about to discuss. be presented for consideration by the Legislative

Assembly. !

As an integral part of Unifarm, we of Women of Unifarm, wish to reaffirm our

support of policles of the parent body that have been presented for your consideration.

Agsistance Appreciated

At this time we would like tc; express our appreciatfon for financial assistance
extended by Alberta Agriculture for our program of fifteen con‘ferences on "Planning for
Security" held last year in each of our regional jurisdictions across the province, The
conferences, designed to ease the financial approach to rettrement, were well attended

by enthusiastic participents at each meeting site. L

Women of Unifarm are sure that with Alberta Agriculture's assistance, we have
been successful over the mpast saveral years in providing the stimulation for much better
informed farm women among the many who have taken advantage of thlS annual learning
opportunity.

Gifted Children

We seek. your support for increased learmng facilities to saccommodate the needs
of from three to flve percent of the school population who fall into the "glfted" category.

chresented in thls small group are youngsters with the inherent ability to become the

great sclentlats, artists, doctors and leaders in many other fields in the future.

Many gifted children find the regular school curriculum boring and there is a great
need for special enrichment programs to let them proceed at a rate which reflects their
abilities and which will stimulate thelr intellects and develop their potential. It is our
view that there is as much need for special programs for gifted children as there is for

slow learners.



_The tragedy of gifted chlldren is that many become drop-duts, delinquents, or
worse, gs a result of g stifling educatlonal experience. They think at a much higher level
than classmates and often don't feel a part of the school group.

We urge the Department of Education to establish special trainihg for teachers
that will enable them to recognize gifted children in their early school years and
institute special programs to stimulate their interests 3nd activities in addition to
reqgular studies.

Education Costs

While still on the subject of education, we accept the inconsistency of seeking
expanded programs and reduced taxes in the same breath. However, over the years the
cost of education has become a heavy burden on taxpeyers and we ask that the provincial
gavernment remove some of the load from the shoulders of property owners by assuming

responsibility for a largqr share of education costs from provincial sources.

Deferslve Driving Courses

As a further means of reducing the high toll of motor vehicle accidents, we urge
the Solicttor General of Alberta to make a defensive driving course a requirement before
issuing a beginner's driving license.

Drinking Age

We are concerned that the incidence of teenage drinking appeai‘s to have
increased greatly, even below the age of 18 and both in and outside of schools. We are
disturbed that irresponsibility and problems associated with consumption of alcohol, if
"not increasing, certainly do not appear to be decreasing, and consequently we urge that

consideration be given to raising the legsl drinking age to 19 years.

Farm Safety

Farming is recognized as a dangerouel; occupation with serious accidents and death
a dally hazard.-In the light of past statistics we urge continued support of Alberta
Agriculture's farm safety program and that funding be made available to mtensnfy and -
expand this valuable life-saving undertaking. Women of Unifarm feel proud and privileged
to be a part of the program which we feel cen, and does, play a significant part in help!hg

to reduce the farm accident toll.

e



Pornography
Weeare deeply concerned and object strongly to the insidious growth and increased

visibility of pornography in our society. Evidence proves that parnography contributes to

a more violent and demeaning attitude toward women and children. The use of
pornographic material on television is particularly disturbing, and although we recognize

federal responsibility in this area, we hope that the provincial government will support
attempts to repress this revolting blight wherever it appears in society.

Suhday Opening

We believe that the opening of stores and other places of business on Sunday
interferes with the quality of %ﬁlly life and adds to consumer costs, and we urge

entrenchment of Sunday as a day of rest with enforceable penalties for infractions. To
overcome objections by groups that observe a day other than Sunday for religious
purposes, we suggest a change in legislation to replace the "Lord's Day Act" with a

"Cormmon Day of Rest".

—

Respectfully submitted by,

WOMEN OF UNIFARM

March 7, 1984
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