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The view that society is a cbmposite;of competing

interesﬁ groups engaged iﬁ a struggle fér:power, and .that-
T

. 50ciety'sinstiﬁgtiij{ but particilarly the law, are

uitimately coﬁtrblled\by the more powerful groups to protect

and further thei ;ntérests, has received considerable

*

| | L2
support. Empirical spudies of the law,_through the various

stages of enagtmenE and enforcement, have added weight to
this conflict view of society by demonstrating‘that‘the-law
favours the interests of the péwerful, and .that its burden

falls disproportionately on those groups which exercise

least power in society.

In this study, the use of.the death penalty in Canada
‘is examined within the framework of conflict theory, the
hypothesis being that those who are executed can be
differentiated from those who are commuted on the basis of
extra-legal attributes. Théoretical background for the
study is established -with an historical overview of the
theoretical development of consensus and conflact
explanations of the role of law in society, and a review of
the eﬁpirical research on conflidt theory. Extensive
empirical research on ‘the use of the death penait§_iﬁ the-

L

United States, providing overwhelming evidence of racial
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”discriminatioﬁ‘in'its application, is also reviewed, and the
evoiution of death penalty legislation in Canada, up to its

‘abolition in 1976, is described.

The study comprised aﬁmexamination of 109 capital cases
pfeseﬁted to Cabinet for a dzkision as to execution or comm-—
utation during the period 1946 through 1952. Information on
legal. ang extra-legal character;stics of tﬁese cases, relat-

\J ing to the offence, offender and victim, togethér with
fecommendations made by the jury, the judge, the.Depaerént
of Jusfﬁce and the minister ofaJustice, were'obtaiped from
Order in Codncil_documents, maintained in the_?ublie

4
Archives.

-

éross-tabulation#analysis-prdvided an éggregate des-
cription ©of the odﬁcome of‘the$e caéital Caseé in relation
to'thése various characte;istics. :Bivariaté correlatibn
analysis showed that a number of legal and extra-legal
characteristics were significantly'related ﬁo the final dis-
position. This analysis also revealéd_thgt,_while‘the |
final decision was significantly related to the recommen;
dations of all parties, the relationship was lowest for'the

jury, systematically increased with each successive party,

and was invariably/;gzéted to the recommendation of the

Minister of*&asﬁ%?e. ) T

pany Bt
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ﬂultiple regresgionvanalyseslwere conducted sepératelyl
on offence, offendef and victim chérécteris:iééﬁéo deﬁerminé
‘the relative éontribution of charactefistic;'within these
categories to'the expianation of variance i% the final * -
decision. A further regression wés‘co;ducted on_those
charac;eristics which ﬁaﬂ explained at leasé 1% of variané@\\
within their own category. This.final-regfession.indiCated
that t@e greater part df;variance'iﬁ ﬁﬁe'final decision was
explainedlby legal characteristics, with.the ﬁréseﬁce of
mental abnormality being the most highlywcontribufing factor.
Among ;he extra-legal characgteristics, European ethniéity on
the part of the offender was the only factor which made any
meaningful contribution. All of the‘le;;l and extfa—legal
characteristics together explained approximately one-third of

- - /- - -
the variance in the final decision.

Some methodological and conceptual limitations are dis-

cussed, relating to the size of the study, ami the unavail-

ability of information for-ail cases.

Tt is argued that, notwithstanding the finding that
legal qhapg;teristics-éppeared to play the most important
role in the decision, there are a number of indications that

the use of the death penalty during phis period can be ex-

plained within a conflict theory model. The large amount of ”
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Qunexplained variance, even after lééal factors had {Qen,taken

W

.into account, sugéested that extra-legal considerations not

apparent from the documentation were important. S '\
- - \

It is proposed that Cabinet relied heavily on the
recommendatidns.of_the judge and the Department ofiJhstice,'

and accepted without question the ‘recommendation of .the

Minister. ‘It can bé.reasonably assumed tha&t these judicial,

bureaucratic and political pafties shared the political i
- interests of the state, and be expected to make a recommen-

dation which met with- the state's view on the use of the

death penalty. The recommendations themselves weré based on., -
. @ selective and subjective interpretation of information, not

all 'of which was necessarily included in the wfitten

documentation.

4 -

‘We should expect, if society 1s consensus-bésea, that

fules would be applied, and that decigions would be made in a

manner which is verifiable by the observer. The extensive

use of rule by exception and invisible decision-making
: , r
enables the state to avoid outcomes which would not meet with

- political interests, and adds support td the conflict model l-

of society.

~
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CHAPTER 1

LAW IN SOCIETY: CONFLICT OR CONSENSUS'

"One of the questions that has interested people ffoﬁ
almost time immemoriai has been the'purpbse of the law and
Bow its substance is determihed. With the roots of the law
traced to the customs and mores-governing;the lives of
individudls in prfﬁitive socleties, the law has been viewed‘

a3

as those rules of conduct which define the manner in which

‘people should so organize their activity as to ensure,

firstly, peace and tranquillity, -but secondly, and perhaps

more importantly, their continued existence as .a group.

;One of the earliest modern political philosophers
concerned with the nature of society in relation-to its-
members, particularly in terms of the common rules that
,devglqé, was Jean Jacqﬁés Rousseau.' In his famous 1762 work

The Society Contract, Rousseau 'proposed that the conventions

of society are a form of contract among all members, by

. which -each member subjugates his fn@ividual interests to the

common will. . In his words:

"Each of us places in common his person and all his
power under the supreme direction of the general
will; and, as one body, all receive each member
as an indivisible part of the whole"(26: p.l1l5).

Ny
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Although his conceptualization of society was a form of

PREEYTY e

social contract in which individuals were required to
relinquish some of their interests for the common good,

Rousseau belleved that social organlzatlon was a natural

rdevelopment in which the rellnqulshment of, 1nterest was an

unconsc1ous act designed to-ensure, and‘always resulting in,
the greater interest of the iﬁdividuala ' He did'not'seé it
as a sacrlflce which members ‘made as.a trade-off, mhich

would make the soc1al contract a necessary ev1l. In>

Rousseau's view, all members of society were equal and

4

consequently equally capaBle of safeguarding ;heir own N

interests when conflicting interests demanded some form of

L T

resolution. Social contract produced the resolution without

upseﬁting the social balance and without placing different

groups in dominant-subordinate relationships.

.

| This 11ne of thinking received its most profound and
1nfluent1al contrlbutlon from Emile Durkheim(12).  He
contended that the law represented the morality of’

collective society and as such was ultimately right and

just. The morality of the collective society had its roots

in a social solidarity which could have been, on the one
hand, a mechénicél one in which all members were alike and

consequently replaceable by each other or, on the other

hand, an organic solidarity in which members were different,
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gbut’nonetheleés iﬁpprtaht and equal components ;f the total,
in that the functlons of the one complemented the functlons
of the othét, to enhance maLntenance of soc1ety as a
'compOSLte-whole, Conflict, he contenaed,was inevitable-in
.either\fofm'ef society. It was actually neceésary and |
. desirable %o; the integrity of- society becauee it helpéd to
" reinforce the collective norms and the social morality.
Social eolidarity, consequently, was the outcome of
societv's reaction to.éocial conflict. It reselﬁed,
howe;er, from a kind of compromise resolutien of conf&ict
rather than from a victory feSolution which would have
placed one or some groups in a-domiﬁent pesition.‘:The

social institutions, including the law, did not, in:

-

* Durkheinm's conceptualizetion, represent the interest of some

groups over ,those of others.

Roscoe Pound, a prominent philosopher during the first
half of this century and one of the founders of the American
schodl of sociological “jurisprudence, also believed in the
‘ineqitable presence of.cohflict_in society. As a response
to this conflict, he asked whether."the end of law (is)"
anything less than to do whatever may be achieved thereby to
satisfy (individual) human desi;es?"(Zé: p.46). After |
.examining the evolution of legei philosophy since the time

Al

of the Sth centﬁry B.d., Pound concluded that the purpose

TN

J



-potent1al£for ensurlng human satlsfactlon,

- essentially right and just.

of law is that "... of satisfying as much of the whole body

of human wants as we may with the least sacrificé." He went

on to say that he was content to see law as
"the recbrd of a continually wider recognizing and
satisfying of human wants ,Or claims. or desires
through social control; a more embracing and more
effective securing of. social interests; ' a

continually more complete and effective
elimination of waste and precluding of friction in
human enjoyment of the goods of existence - in
short, a contlnually more efficacious SOClal
englneerlng._ (22: p. 47)

Pound recognized the various distinct interests in
soc1ety which could overlap and conpete, but was confldent

in the lau's ultlmate ablllty "to satlsfy, to reconc1le, to

harmonlze, S adjust these ove;lapplng and often c0nfllct1ng

claims and aemands . .« ."(21: p.39). Pound's view of the

law, then was that while it had not vet reached its full

it was

It operated ultlmately 1n the
best interests éf all members of society, rather;than to the
advantage of some groups at the expense_oonthers, and

represented géhéral agreement about what the law should be.

This perspectiﬁé can be_desgribed as the consensus theory of

law.
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Very simply described, consénsuswtheories‘a;e those
which hold that there is fun@amental agreementlamong‘
society's.members as éb the goals of society and the r&lgs
necessary.to facilitate indiviéual pursuit-of these goals.
Thus, the social arraﬁgeménts déveloping from thgse rules.
fefleét a consensus-based society, andlthe rules def@ning
acceptable behaviour are a natural and necessary devélopment
from these arrangements. The role_of pd@ér among‘sogiétal
members or groups is not fegarded as an impdrtant'ihfluence‘
on how socieéy dgvelops or operatés. .A-consensus theorist
today usually acknowledges somé inequalities in the law and"
in social arrangements.as éhey presently exist, but regards
these as imperfections which will right themselves as

society further evolves, rather than as fundamental

deficiencies.

~

The consensus model of law, and the consehsus
explanation of criﬁe, have been increasingly'challenged over
the pasé century, in faéqur of a conflict gxplanation of
law and deviance.

Conflict theories propose that conflict is inhgrent in
sbciety, and that it‘dérivéé from structural di&isions énd,j
as such, cannot be resolved through further refinemeﬁt of
the present system. For hiStorical, social and economic,
reasons,'acébrding to coﬁflict theorists, society is not

+
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dominant' group Or groups can maintain their position. They

-t —— . e o o e

Lt

ultimately ihtegraﬁed or unified.- Mempers'of society form

Py

relatively distinct groupings according to their

circumstances. As circumstances between individuals or the

_groups to which they belong afe not egually advantageous or

desirable, the inevitable result is that those who are more

' . . f. .
- advantaged seek to maintain this advantage and accompanying

status, while the less advaﬁtaged seek to attain better

o>

circumstances and status. This situation generates a

-~ -

conflict in which each group strives for dominance over

other groups.
R L J
In this struggle, the law, together with other formal

social institutions, is used as the instrument by which the

are able to influence and control what'society defines as
acceptable behaviour, and what the rules of behavioﬁr should :
be, in such a way as to ensure that the law serves to uphold
their intefests and, by consequence, to uphold éhg existing'
differential power structure in society, rather than to -

recﬁify inequalitiés. - |

_The roots ‘'of the conflict perspective of social order

are generally traced to the 18th century, to the writing of

Cesare de Beccaria, although suggestions of the theory can

be found much earlier in, for example, the work of Thomas
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More; Beccarie was oeeply aroused by what he regarded as
polltlcal 1mmora11ty, corrupt 1nst1tut10ns and bad 1aws, all
resulting in large scale injustices and wretchedness which,
in his v1ew,‘abrogated the concept of social equality that
constituted the base of the social contract. In his famous-

18th century Essays on Crimes and Punishment(l), he

suggested reforms to the system of criminal justlce whlch
~would overcome the capricious and purely personal justice of
the time. His reforms were deszgned to restore the |
equitable state envisaged by sociai_contract. His focus on
the onequal distribution of power,-the injustices of the -
prevalllng 1nst1tutlons, and social inequality generally,

gave his work the unquestlonable flavour of an early

conflict theorist.

It was durlng.the 19th century that the conflict model
was given the necessary theoret1cal base, firstly through
the writings of Karl Marx, but more significantly for law
and justice,’with the work of Friedrich Engels. With the

exception of a section on rights, crime and punishment in

The German Ideoiogy(i?) which he wrote with Engels, Marx's
‘writings only indirectly bear on the problem of,deviance.and
criminal behaxﬁour in society;. However, his york éuggests
that he viewed crime as a functional by-product of |

capitalist society, in that it.helped to maintain division

-
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of lchgr and the occupational structure of capitalism.

PN
AN

Eﬁgelg\gsalt with the problem at .some length in The

Condition of the Working Class in England in 1844(13), and
his analysis-was\étrongly influenced by Marx's coﬁtemp&rary
analysis of-political economy and the role that capital and
laboﬁf plaved in determining tge structure and nature of
society. Engels placed the blame for the increasing social
disorder and crime on the collapse 6f indiviéual humanity

and dignity, which he attributed to the brutal, impersonal

and'agmoralizing nature of capiiélist industrialization.

His views Qn.the_natufe‘of human behavicur and th.if reacts
Egjsocial conditions were cléarly infiuenced, according to’
sbme,_by Robert Owen'é wrigings on the.human character, '

earlier in the century(l9: p.50) Engelé further believed

that capitalism, or free competition, forced individuals to

fight for themselves against. all others and, of even greater

social' consequence, created a 'social war' between the bour-
geoisie, or the owners of production, pn'the one hand, and
the proletariat, or the workers, on the otheri This war of
"all against. all, of the bourgeoisie against the
proletariat ... manifests itself symptomatically
... in the form of crime.™ (13: p.132)

The next notable contribution to conflict theory in

relation to crime was made by Willem Bonger, in Criminality

and Economic Conditions, written during the last part of the
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19th century and first published in 1905(3). _“Bong'er
espoused the view of Marx and Engels ‘that capltallsm
necessarily created d1v1510ns 1n soc1ety, that the
capltal;st class was domxnant_over the workrng class; and
that-the interesﬁg'oﬁ these‘two grohps were in opposition.
Hls explanation of law was essentlally that criminal acts.
were those which were con31dered to be immoral, imnoral
oehavlour belng‘that whlch was_pregudlcial to the interests
of the group or soc1ety. The domlnant class, glven its
‘powerful pos1tlon,_was able . to ensure that those acts
prejud1c1al to its’ 1nterests were deflned by society as
cr'im:i.nc';l]-._.jT | | |
His explanation for crimlnal behaviour was, in part,

very similar to that of Engelsﬂ in that,he believed
capitalism nurtured an.egoistlc.rather than an altruistic
character. In his v1ew, such factors as poverty,
' 1nequallty, allenatlon and the dlsbrganlzatlon of famlly
life among the worklng classes impeded moral development.
The lack of_ﬁoral development, in turn, together_ln many
cases with absolute- need, was the cause of criminal
behaviour. The necessary and 1nev1table lack of morallty in
a capltallst soclety was also able to explaln crime among

*

the domlnant class.



Bonger's work'is regardedaas‘an imporEant conﬁributioh
.td'bonflict theory because of its basis in ﬁarxist theory,
its incorporation §f Engel's view of the corrupting nature

of capitalism, and its lengthy and detailed attention to the

1

effects of éépitalism on social conditions aq@ human

behaviour. However, it is reé%rded as %alling.short‘of true
"conflict theory in that it did not really attempt-to explain
-'.ﬁow~the actual gontent.of the-law, i.e. the specific~acté

defined as criminal, served to maintain power and social

control within the dominant class.

-  During-tﬁe first half of the 20th century, conflict
theory was given little if no a;tenﬁion in nre westérn _h
world. 1In bart, this can pfobably be attributed to the-
subsuming of economié’explanations of crime into cénsensus
theory. However, it is probably due, in even ;arger part,
to-thg academic commitment to'positiQism and empirical
social science which, in the case of criﬁinologicai theory
in particular, was not unrelated to the essentiél
contradiction between conflict theory and the capitalist

ideology prevailing in the west.

In 1958, the first criminplogical.work to accord a

significant place to -social conflict as a cause of crime

-

gbpeared. In Theoretical Criminology, George Vold, in

”
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explainiﬁa how laws develop, proposed that - -
. ) L] 1
pofitlcs wee 18 primarily -a matter of finding
practlcal compromises between antagonistic : _

groups in the community at large" (31l: p.208), _ oo

~where these groups do not have equal voice in determining

the cémpromiseg‘sat is reached. According to Vold

'"(w)hichever group’ interest can marshal the
greatest number of votes will determine whether
or_not there is to be a new law to hamper and
curb the lnterests of some opposition group”

and he suggested thaﬁ o _ ' 4

"the whole process of law maklng, law breaking, and.
. law enforceqent ‘becomes a direct reflection of
deep—seated and fundamental conflicts between ' o
interests qroups and their more general struggles v
for the control of the pollce power of the state.” :
(31 pp 208-9

{ |
" Despite these strong wordsk Vold did not believe that all
outlawed behaviour could be attributed to this political
process. However, he did suggest that a great deal af
crlne, such- as labour v1olence and racial protests, was a ,‘l. -
direct manlfestatlon of soc1al conflict, and he clearly

-

recognized the existence and significance of the power

struggle among competing'intefests.‘

In the'following-year, Ralf Dahrendorf presented a
strong attack on the consensus ﬁodel,‘and prdposed an

alternative conflict model (8). Dahrendorf was primarily




concéfqed with efgiaiﬁing stéatification and the
'accomp;nying power strugélés'in society, whigh he‘believed‘
were' not and co;ld not be explained by consensus’ theory.

He proposed, in fact, tﬁat the .assumptions underlying the
consensus model were completel§ lacking in fealism and based
.on a Utopian view of society{&: P.119). 1In his view,
society is rooted:in conflict which prodﬁces constant
change, and social cohesion'}ests on coercion and‘control.'
He argued that in order for there to be effective coercion,
there must bé differéntial‘?o#er and authority distribution
'iﬂ society(9: p.lES). Dahrendorf proposed that the
existence of norms and sanctions in society_illuétrated this
existing unequal distribution of power and inequality of
rank. The formulators and enforcers of the law necessarily -
have ﬁore power and authority than those against whom the
law is enforced, and this greater power enables them to
?stéblish:the norms of their own group as the rulés for
society as a whole. The act of sanctioning for brééﬁing
these norms leads to a loss of rank, and a consequently

lower status and power.

"In the last analysis, established norms are’
nothing but fuling norms, i.e. norms defended by
the sanctioning agencies and those who control
them.™ (lO;-p.l74)
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In his view then; norms were . imposed rather than accepted,

and the resulting reduceé status for those not in thejﬁorﬁ

- setting group provided the roots of stratification and
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inequality. This produces a society characterized by

inevitable and peérmanent conflict, as those groups less

favourably placed in ébcie;y—sgek to gain power in order to

be able to establish théir own norms as social '‘rules.

" In arguing that society was rooted in conflict,

Dahrendor£ suggested at the same time tha; this conflict was

not only functional as a means of cohesion, but it could

also be beneficial to society by provoking creativity,

L

innovation, and development in the individual as well as

society(9: p.208). This aside, however, unequal distribution

" of power, and coercion through legal and other institutions,’

Onexqf the most significant contemporary western
;dvocates of conflict theory is Richard-Quinney, who has
developed a theoretical framework which attempts td;
provide "an uhderstanding of crime that is relevént to our
cqptemporary ekperiences"(23: v.3). According to Quinney,
modern society is made up of Qarious segments, each with i;s
own ideological orientation, values and norms, producing

‘survival and welfare ‘interests different from those of other

<

B
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segmente? Each segment may be_@gfined'as an ingerésf‘group,
;nd‘so {ety is thus characterfbeé“by a differential interest
structure, which provides the basis for political life.
There is an unequal &i€tribution of power and cqnfl;ct
across this intereét s;ructure, ad%?&ﬂe state, through
.public policy, fepresents the interests of ihose who command
;the greategt power to influence policy formation.

L "In this conflict-power ‘model, ... politically

- organized society is held together by conflicting

elements and functions according to the coercion
- of some segments by others.™ (23: p.23)"

- . -

;. According to Quinnev, the law is that part of'publig
policy which regulates the behaviour of society, not only.
through'the formation of laws, but also through their
administration, which is largely discretionary. As public
policy is determined by the most powerful interest groups,
the law régulatés behaviour in such a way as to secure the:

interests of these groups at the expense of others.

This view of the current political system and of social
contreol has support in the‘historical development of the
state, whereby the functions of policy formation and

administration of justice were acquired by the state.

In Greece, criminal law began to develop in thé 6th

century B.C., when every citizen was given the right to

DEYNE ¥R FET T
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prosecute in the event of certain offences.'bpreviously, all
such action was exclusively the right of the hereditary |
ruling arlstocracy, and all\others were polltlcally
subjugate, either- absolutely, or perhaps with some rlght of
participation if they were attached to the-arlstocracy. As

" the polltlcally 1mpotent groups gained economic strength,
they became 1ncrea51ngly dlscontent with their impotence,
and the arlstocracy, in order to avoid either revolution, ony

the one hand, or tyranny on the other, 1nst1tuted reforms to

allow broader polltlcal participation and the rlght of all

.. citizens to redress wrongs through popular courts.

In Rome, the concept of criminal law developed slowly.,

During the 5th century B.C., the law of the Twelve Tables

recognized the right of injured-parties to seek private

gvenneance, but also gave the state the rlght to inflict

punishment for crimes against soc1ety. As Rome developed
into a more‘complex organization, with increasing social
tensions resulting from the growth of the urban proletariat

and the slave popuiation, it was apparent that more vigorous

measures to maintain order were necessary. During the 3rd

¥

and 2nd centuries B.C., a central jurisdiction and tribunals
were established to control activities such as violence,
treason, arson, poisoning, theft of state property and the

carrying of weapons, all of which were seen as potentially
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threatening to the state. TRoman criminal law thus developed

-

to quell inter—-group conflict and ensure the maintenance of

-

the state, rather than to protect individual rights.

In very early times in England, where the historically

recent precursors of our current system of justice are to be

-

fognd, the functlon of orderlng social life and controlling
social‘behaviour, to" the extent that this was necessary, was
exercised at £he local, tribal or community level. Wrongs
that occurred against ihdividuals were considered to be
against the family or kinship group, and any revenge or
atonement_was meted out by and wirhin these groups, often'in

‘the form of a blood feud. By the 10th century, England was

—

e

structured into a number of kingdems. Responsibility for .
righting wrongs yasltaken from the family or tribe, and
'ébeorbed by the kingdom, and priv5£e revenge was replaced by
compensation to the offended kinship gr0up. This process of
'centraiizing control was completed in the llth century, when
Wi.lliam the Conqgueror unlfied England, redistributed the
land, and placed all social relationships on a land tenure
baeis. By the end of Henry II's reign in 1189, a court of
“commoe law” to ensure common justlce was in place, a
central body of laws. and administration had emerged end for
—

the first time, some offences were regarded as a violation

of the peace of king and country rather than an offence by
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one ihd?vidual-or gfoup against another. Thesg_dramatid
qhaﬁées in socia1 order introduced potentially enormous
.benefitifor indi#idhéls and grouPS-iq that lesser piaced
groups were no longer at.ﬁhe complete mercy of their
jandlords. At the same time, however, given the inﬁerent'
conflict produced by differential péﬁef relatidnshiﬁs, the
centralizing;of control under the kiné or state, and the
introduction of criminal law, institutionalized the
possibility that one group could use the state to protect
and extend its interests while other groups could be denied

" this opportunity, even at theifame time as they were denled

the right to take private action to rectify wrongs (23:

op.47-49).

In England, folléwing the centralizing of all legal
activities under the King, criminal law became increasingly
.qsed as a means of regulating behaviour, and an examination
of some of the laws which were formulated illustrates,
according. to Quinney, that theé represent values and
interests of those groups, which had the power to influence
public policé. This regulation of behaviour to protect

certain interests extended beyond Britain's borders as

England began to colonize the Americas, India and Africa.

_In America, for efample, prior to Independence, England

P

. had invoked its own treason and sedition laws to suppress

v
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. anti-British activities and criticism. Following
' independence, the preservation of the British style of -

‘pqliticel order was assured through enactment of treason and _

sedition laws which were almost identical to corresponding

laws in England. Attempts to change the economic and

political institutions inherited from £ngland were in,thié

way legally constrained.

L 4

The Sunday laws provide another example to Quinney of.

how the law is used to maintain the existing order and

' promote dlfferentlal lnterests. The blbllcal command to

keep holy the Sabbath was first glven legal status by
Constantlne in 321 A.D., when he ordered all work to cease
on that day. In England, iews regaréding the Sabbath can - be
traced from 1237, when Henry'III forbade attendance at
market. Overkthe next 4QQ Yéars, numeroue:activdt535‘nere
banned on Sunday, all reiating to'comnerciel aotivity,
labour and. amusements. In 1675 'under Charles IIV the 2
concept of keeplng holy the Sabbath was extended to 1nclude
compulsory church attendance. Similar laws_were.enaoted in
the American colonles, as early as 1610 in Virginia. The
purpose of these laws was to ensure the‘continuétion of the
churches' role'in‘societyi Quinney examines a .number of

. - -~

court cases involving violation of the Sundav laws in

.America, and amendments to the laws in various ﬁ.s. States

E P UP SOY OY o e
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up fo 1961 ‘wnen the'Suprene'Couri ruled that<the Sunday-
laws no longer retalned any rellglous sxgnlflcance and were
of strlctly secular character. In reachlng its dec151on,
the Court acknowledged that recent -amendments to the. Sunday
laws clearly served economic purposes, and resulted from

pressure from labour groups and commerce assoc1atlons.

_ Quinney is able to concludes.then, that the Sunday laws

illustrate how law responds to dlfferent and changlng soc1a1

interests.
' *

: S s
Another area of legislation cited by Quinney to

illustrate how the law responds to competlng soc1a1

-

interests is that of theft. ‘The origins of theft as a legal

concept have been documented by Jero?# Hall in Theft, Law

and Society(16). L

" Prior to 1473, in England, the legal concept of theft
was muoh‘narrouer than is the case ‘today. It was an
incident known as the Carrier's_Cape'which led to a
significant expansion of the larceny law of the time. The
Carrier's Case involved theft of the contents of bales which

»

the .defendant had been hired to transport to Southhampton.

‘Until that time, common law held that larceny must include

trespass, i.e. taking of property from one in possession of
it, and that trespass could not occur if the person was

already in possession of the property. 1In the Carrier's
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Case,oa departure from the‘precedents-and rules.of common

law was 1ntroduced with the decison that the breaklng of the -

R
bales termlnated .the contract between the defendant and the
complainant. The bales thus reverted to the posse551on of
ra
the owner, and the removal of their contents constltuted

trespass.

In‘order to understandrwhy’this common law departure_
occurred, Hall turned’ to tne.political soc1al and economlc
conditions of the time. One contributlng factor, accordlng
to Hall, was that the King, Edward IV, was himself. a-
‘merchant, and the new interpretation was therefore in his"
:interests. As'the courts at that time were subservient to
the Crown, the Crown's interests were under thelr
protection. A more 51gn1f1cant but related contributing
factor, however, was the changing. ec0nom1c conditions. It
was at this time that England and Europe were evolving from
a feudal to an industrial economy, based on industry and
commerce, giving rise to a new mercantile class. The
textile industry was the most important industry of the
time, involving extensive trade between England and Europe.
In the Carrier's Case, given the kno-n facts,. Hall
reasonably nypothesized that the ba es in guestion contained
'wool and/or cloth and that the coﬁp§£

inant was a foreign

merchant, and he suggested‘that-"the‘interests oflthe most

-



'1mportant industry in . England were involved in.the case" (16-,

p.31). The Carrler s Case decision can thus ‘be 1nterpreted
as a necessary legal change for the protectron'of new and

important economic interests.

L]

,In Qulnney s view, and others share thls view, the

.\

modern polltlcal state has evolved even further, such that s

many of the functlons tradltlonallv held by the state since

. its emergence have today-been taken over by.certaln.powerful -

. T
groups. He cites Wolfgang Friedmann, who questlons whether .

the modern power of some highly organlzed groups has
rendered the state's legal power merely symbollc.. ln'
Friedmann's words:

"If this .is a correct lnterpretatlon of the social-
change of our tlme, %e are witnessing another
dialectic process in history: the national .
sovereign State — having taken over effective
legal polltlcal power from the social groups of
the previous age - surrenders its power to the new
massive social groups of the 1ndustr1al age {14:
p 239-40). :

Quinney clearly believes this analysis to be accurate.

: He’suggests that in this new order, a private government

operates behind pyblic politics "in a way that not only

guarantees rewards to wéll organized groups, but affects

the lives of us all™(23: p. 41).

The development.of anti- trust laws in the United States

serves as -an 1llustrat10n. Accordlng to Qulnney, the growth
: . .

.
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of the antlmOnopoly movement was clearly in response to

1ncrea51ng threats to the prevalllng capltallst free
enterprlse system. The opp051t10n to monopolies came from a
number pf direrse groups, including labouri; which found
thatlit nas at andisadvantage in bargaining with large
corporations}'sﬁall-businesses - which feared for their
surv1val, and the agrlcultural sector = whlch blamed the
growth of large ddrporatlons for decllnlng farm prlces.'.The'

eventual‘result was.the-Sherman Act of 1890, which outlawed

trade restraint and monopolies. . Thls act was 1nnovat1ve not

- only in 1ts substance, but also ‘in the fact that it

represented a departure from the tradltlonal scope ot

criminal -law, to now include suppdrt of a particular kind of

economy. The purpose and effect of the law were not tgo
v q ~ .

aIter_the existing .economic order, but to protect it, by
redncing its:negative effects on less‘powerful-hdt
nevertheless not inconsequential economic droups, and
therehy reduce challenges to the existing order. _The
expansion and more vigorous enforcement -of antitrust laws
continued over the followlng years, leading to even greater
state intervention in business praétices with Franklin
RopseVelt's New Deal Measures. In contrast to the commonly

held view of Roosevelt as a soc1allst, Qulnney sugqests that

Roosevelt was an economic conservatlve, and cites support

e : e e et e e e e o
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‘from Morison and Commager. In-part, they propose: ' K
" - ®Indeed it is certain that the New Deal did more to
' strengthen and to save the capitalist economy than
it did to weaken._or destroy it ‘... it saved the
system by ridding it of its grosser abuses and
forcing it to accommodate itself to larger public
interests” (20: p.630). ' ) ' :
'The area of £00d and drug legislation .in the United
Sﬁatgs proﬁides another illustration forlouiﬁnéy of the
development of legislation in response to interést group’ - .

pressure, in this case the-conflicting interests béingf

‘ ;private-and pubiic. Between 1880 and 1906, when the Federal’.

Food and Drﬁg Act was enacted, ovgr.lSO'pure food. and drug
bills were defeated in Congress as a result oﬁ obpositipn
lobbying from various organized food and pharmaceutical
interests. Over the next 56 yeaés, until‘é bill‘to secure
stricter testing, labéll;ng and advertising provisiohs:was
.successfully introduced in 1902, a number'of bills tqf
tighten standards were introduced, a few of them

successful. All‘of ;hese attempts, however, were met with :
large scale and'organized 6pposition from the corporate’ £ood
and drug interests, who were intent on stalling regulation

by any means, even though they could not support their

opposition with sound ethical arguments?23: pPpR.77-82) .

- ,
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. The development and enforcement of. vagrancy laws is yet
another demonstratlon of how the law is used to protect

certain 1nterests. Vagrancy was flrst outlawed 1n Enqland

-

in 1349,2when‘it was made a crime to- be able—bodled and

unemploved. The purpose of. thls law, accordlng to

~Chambllss(51, was to ensure sufflc;ent landlabour at a tlme

when teudallsm was breaklng down and there was a shortage of
labour,‘ As the economy evolved more towards 1ndustry and
commerce, and the enforced supply of%land labour became:
unnecessary, the vagrancy statutes were rarely  invoked. In.
the 1l6th century, however, they were revived, bdt with a ;
different focus. By this time, a more 51gn1f1cant soc1al/
economic problem was the "roadmen" who made the
transportation‘of ooods danderoﬁs;- These people became the
focus of the vagrancv laws, in order to ensure safety in the
economlcally important commerce 1ndustry.' Thus, the same

law first served to protect the interests of the powerful

e

'landowners in feudal England and subseguently served;to

protect newly powerful commerce interests in the newly

industrialized England. _ o

Another set of laws cited by.Quinney in support of his
interest theory are the sexual “psychopath laws in the United
States. He suggests that these laws developed in response

to growing social concern over an apparent increase in sex.
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crlmes durlng the 1940s and 1950s. This general social

- concern was channelled into. organlzed action groups, '
tvplcaliy led by psychlatrlsts, who oroposed that sexual
crimes were the result of emotlonal or mental patholoqy, and
that the offender therefore needed to be treated for this .
llllness. The sexual’ psychopath laws, enacted in more. than
half of the States during the late 19305 through the 19505,

'generally prov1ded for 1ndef1n1te detentlon in a mental

hospltal for: the purpose of treatment. A lesser interest '«

belng served through these laws was the legitimizing and
strengthening of the pSvchiatrist's role 1n society. 'The
larger social 1nterest being met, however, was that of

reinforcing the fashlonable medlcal model of crlmlnallty, by

which all offenders were regarded as sick perSOns in need* of’

_treatment. Despite the wldespread readlness to enact such
laws, there was ak the same time a reluctance to' enforce
them. Sutherland, in his analysis of the development of
sexual psychopath laws, offers a number of reasons for this,
including the rellef of social panic as a result of their
enactment and hence a reduced demand for action, the lack of
psychiatric hospital facllltles, and the reluctance of. the
courts to view offenders as patients(28). In the case of
these laws, then, their formulation was in respOnse to a

clearly identifiable social interest, although.this interest

Y
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was to. some extent bvpassed in their application because of .
T S .
conflicting social priorities.

o . N
Finally, Ouinney turns to the broad area of. social and

sexual conduct. According to Quinney, a wide range of

behgviour, includind homosexuality, abortion, adultery,

\ .
- prostitution and drug tonsumpti?n'all reflect moral

principles which are offensive gh\i:e majority of society,

and the law has been invoked to control these behaviours,

thereby malntalnlng and relnforc1ng the moral principles of

partlcular soc1al groups.

There are a number of other studies of the law making

process, other than those described by Ouinney, which add

" -support to the position that the legal system operates in

'response to competlng and changing lnterests in society, and

that laws reflect the 1deology and interests of the more

powerful'group(s).

The interplay of various interests was stressed by

Edwin Schur prior to Quinney, in his examination of law

‘making in society. Schur proposed that "... the formulation

of law is a political process ... in which individuals

‘ attempt to gain, 'limits” escape or resist power"(27: p.39).

-
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The“complex influence of conflicting interests 1in , -7

4 - [

shaping the. law has been of particular interest to
Chambliss, who emphasized the dynamic nature of the process
of law making'within a conflict context. 'in his‘view,'fhe
structural or class-based society, and the inevitable -
éompeting interests, make a situation of conflicts and -
contradictions, out of\yhichuhhére is a strugglé_for social
and legal change. The interests of the ruling class uéualiy
emerge successfully from this struggle.

"The more general point is that the creation. of law
reflects a dialectical process, a process through
which people struggle and in so doing create the
world in which they live. The history of law in
capitalist countries indicates that in the long
span of time, the capitalists fare considerably
better in the struggle for having their interests
and views represented in the law than do the
working classes; but the shape and content of the
law is nevertheless a reflection of the struggle
and not simply a mirror image of the short-term
interests. and ideologies of 'the ruling c¢lass' or
of 'the people'." (6: p.24)

3

In an analysis of the-revisioﬁ of New York's laws
on prostitution during the late 1960s, Roby'illustfates the
influence of intetest groups during the different stages of
legislative drafting, passage and enfofcgment(ZG). of
particular significance was how certain groups can enforce /
their interests even in spite of legislation. For example,
. thg proposal to iéclude patronage of a prostitute as an

of fence was eventually included in the final version of the
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bill after.considerable controvers}land lobbyinq; however,

despite a large increase in the number of arrests of

prostitutes after introduction of the law, the number of

customers arrested was negligible. Roby's analysis strongly

supports the coﬁtgntion that the'procéss of law making is a

-

-political process in .which various interest groups seek to

‘exercise power through legal protection of their interests,

-

either by enactive or selective enforcement. :

T ]

Dickson anAlfseélthe role that the u.S. Bufeau of
Narcotics played in tﬁé process by which drug use was made
illegai after 1914 and becéme the focus of widescale
enforceménttll). fhe aé;ivities'bf the Bureau, including
media campaigns which genérated considerable Sutcry against
narcotics and marijuané use where néne had previously been
heard, and lobbying to ensure passage of the 193f Marijuana

Tax Act which greatly increased its sphere of jgrisdiction,

suggest that the Bureau's commitment to prevénting drug use

was not moral but rather a means of obtaining additional

organizational power and funds and ensuring - its survival and
expansion.

In this country, Cook similarly undertook an analysis
of the development of Canadian narcotics legislation(7).

Her review suggested to her that the narcotics laws clearly

reflected the interests of certain groups. The overt

' ke et S %
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rationale for criminalizing narcotics use'was.the harm they

caused. - T?i/ggst—éangerous drugs, howéver, were ac;hally

‘patent medicines, predominaﬁtly Gsed by the middle clgsses,' ‘g

and these were exclyded from the legislation, while the most
‘severe penaliies were reserved for opium,’at that time used

~

almost exclusively by the socially inferior and powerless

Chinese.

There have recently been a number of stuéies which have
undertaken fto empirically tgét} eiéher directly or . |
indiréctly, the conflict hypothesis,.by examining the
operations of the legal system.inmrégard to either the way
in which legislation is enacted to control certain
‘behaviour, or éhe consistgncy with which existing

legislation is enforced in the courts.

in'California, Berk, Brackman and Lesser{2) examined
changes in the State's ngal Code over a numbér of years, in
order to identify the forces that shape criminal law, énd;f
thereby empirically evaluaté the various theoretical
perspectives, including the consensus and the cdnfiict

models, that are proposed to explain the sources of criminal

law.

3 .-
-

They propose that fouf'Separate but interactive factors.

. - \
shape criminal law: the sdcial structure, values and

beliefs, bureaucratic interests, and the legisla;ive

-
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process., Thefquestion of concern to them, then, was the

a

partlcular 1nterests reflected. by these factors 1n thelr

RS

; lnfluence upon the law, and . the”’/iatlve importance of
each. They firstiv examined the. politics of criminal law
;Pﬂ’;,making, using a gualitative approach, by anal&sing the.

history of significant bills before the California State

Legislature during 1l consecutive sessions from 1955 to 2

, 1971, They found that over this 16 year oeriod, the
1eglslat1ve process saw a number of changes. These included
o the entrance of a wlder and more dlverse range of groups

into the lobbying process, a greater ideological

polarization between liberals and conservatives, and a back

-

‘Jand forth swing between liberals+and c0nservat1ves in terms
f the 1deologlcal intent of legislation enacted durlng this

' perlod.

+ They also qqantitatively analysed almost 700 revisions
to California'siPenal Code during the same period, - :
categorising each revision in terms of its intent or target
- 'the four possible broad target areas being behav1our
(e g ouglaw1ng(f1rearm possession), the role”of_system‘
functioqaries.(e.g. broadening police powers), clients of

-~

the system (e.g. extending the criteria for bail), and

general non-specxflc (e. g. making existing leglslatlon more

efficient). They looked at how these rev1510ns affected the

el h s Ceckit
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extent of c:iminalization oflbehgviour and the'severity'of'
penalties, as well as the v%fious'factors that influencé
legislative décis{on—making - both iﬁterna}ly (party
control, lobbying etec.) and externally (crime ratés, public

opinion, the media etc.).

They concluded from their qualitative study of the
legislative process that the actors involved were motivgted'

by short-term self interests rather than a c¢lear ideoiogical

-

approach to the role of~criminal-ju5tice, and-that the -
legislative process, if viewed in'fédlétion,.Supportéfﬁhe‘
plurélistic view of society, in that no single.group or.
force-déminated. However., ﬁhe authors suégest ;hat while
their qualitative and quantitative information do not
clearly demonstrate that powerful interests in society are
able ﬁo_shape and influence_the laﬁ, it is nevertheléss the
case that those actbrs or groups who have influence are

generally in support of the existing system. They conclude:
. : i

"The process of ... change has not favored any

_narrow lobby group or particular political
perspective within the range represented by
contending legislative factions. However, to the
degree that State power has been enhanced, the
larger interests it most immediately represents
have new tools with which to shape society™(2:
p.300-301). ' ‘
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- of these‘offences and their penalties, as well as

In Canada, Reedle(24) examined the treason and sedltion

laws “from their codification in 1892 through to the

*

~present. Within the context of prevailing soc1al and

econoniq”conditions,,ahe analysed changes to the definition
circumstances pertaining to dffences charged under these
laws. She was able-to demonstrate, in each criminalization
change, as well as '1nstances of enforcement' almost
without exception, that the 1nterests of one Or more
dominant‘group were being served. She concluded from this
evidence that the enactment and enforcement of these laws
provided suﬁbort for the conflict model of law, not only in
terms of the formal process of criminalization but also in
applicatidn;

A recent study in the United States demonstrates the

complexity of soc1etal forces and interests, and the need to

'examine events w1th1n their social and political context.

Hagan and Bernstein examined the sanctions imposed on draft
resisters during the period 1963 through 1976, from a
conflict thedry perspective(l5). They identified two
periods of /lcoercive and cooptive soc1al and polltical
control during this time, distingu1shable by the means usedn
to enforce draft registration. 'In addition to examining

court records and dispositions of 283 defendants, they made

. .
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- a contént.anelysis of newspa?er ar;iclés and editorials 6n;;

) draftfresistance and refprm activities. The criteria they
used to determine support for the conflict model were race -

J'and type of res&stance.‘ They found tpat-draft.resisters who
were both white and activists wefe singled ocut for severe
sanctioning during the period of cooptive control. Tﬁey
concluded that the societal response to draft re51sters I
could be explained from a conflict perspective, taking the’

prevailing social and political contexts into consideration.

More limited support for the confiict.theory comes from
a recent seudy by Carter and Clelland(4). Rather than-the
traditional conflice perspective which predicts class bias
-regardless of type of offense, they probosed a ﬁeo-Marxian
theory which would distinguish between the relative impect
of two offence patterns - traditional crimes against Ehe
person and property versus crimes against the moral order,
status offenses and victimless offenses - on the social
relations of‘production. They hypothesised that for person
or property offences, the severity of sentence would be no
greater for juveniles from the unstable working class than
for those from the stable working class, but that for status.
or victimless offences, the sentence would be more severe
for juveniles from the unstable working class. Their

/ﬁ findings, obtained-by analysing 350 juvenile court records,
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generally supported their hypothesis, i.e. that class
difference is a more significant variable in the sentencing
of status offences than for traditional person and property

offences,
-

A recent study in Halifax by Warner and Renner(32)

looked at the extent to which court operations reflect

r
——— e m——————

equality. They cdllected information on over 1000 criminal
cases before codntyAand‘ﬁagiétrates courts, excluding only
driving chatges. Their data, firstl?, illﬁstrated.the
selective nature of enforcement. Only certain behaviours,
committed by ceftain indiviﬁuals, were tyvpically conside%ed
to merit an offence charée, even thoﬁgh'these may be less
costly to‘society than others,'e.g shqpliftinq versus store
overpricing, petty theft versus expense-account abuse. The
defendants in this study were far from representative og
their immediate society - 73% under 25, 61% with less than
10th grade education, 83% single,‘88% male, 28%_Living in
low-income districts (i.e. districts with 40 £imes more
low~income residents than the remainder of.the,city), 49%
unémployed, and 15% black (Seven ﬁimes greater than their
city population proportion). They conclude that

- "ériminal law falls heavily on persons who lack

resources and who do not have important, or
secure, social and economic positions". (32: p.4)



Perhaps.their most striking findings related to legal

representation, given the generally .held belief that the

_ introduction of legal aid has assured all mehbers of society

of equal advantage beforér;he law. Firstly, they found that
well over a half of all summary offence defendants were
unrepreséntg@. Because legal aid resources are so limited,
they are mainly reserved for caseé where impriéonment isf

more likely to result. Of the remaining 41%:124% were

.represented by private counsel and 17% by legal aid.’

It was found that the unrepresented are more likely to

be poor and uneducated; twice as likelv to receive a fine or

imprisconment, and three times less 1ik§iy to receive gz
suspended senténce or conditional discharge. Even when
repfesented by ledal aid, defendants were more likely to be
convicted, and to receive a more seve:eﬂgéﬁtence than if

privately represented. For indictable offences, again,

legal aid defendants were convicted mote frequently. The

presence of unequal treatment was particularly apparent with |
regard to race - among firsé;time sﬁmmary offence defendants
who pleaded guilty, almost one quarter of white defendants
received some kind of discharge, whereas not one black
defendant was similarly discharged. Selective justice could

”

rd : i
also be seen with regard to bail conditions and sentencing,

-in that these favoured those who were able to pay bail or a

P
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fine, with detention resulting for the financially disabled..

Finally, the problem of selective ignérance was. evident | .
iq that the courts did.notbsystématicallyAcql{ect any of the
information gathered by the ;ésearchers during this study.
According to Ehe authors, this at the very least "promotes
unfairneés.“' More impo?tahtly,'however; it permits the
criminal’ justice system to'coﬁtinue in its ways, operating
gg a means of controlliné the codséquences of fundamental
andg systematic‘éocip—economic.qualities, by almost e
exclusively restricting its attention to the less advantaged

and less powerful, rather than genuinely promoting and

ensuring social justice, as is mythically presumed.

.

mhere 1is, then, considerable evidence to indicate that
the law is formulated and applied in a nanner which favours

certain interests or social qroups over others.
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CHAPTER 2 . . . S | T

"

'~ EVIDENCE OF DISCRIMINATORY USE OF THE DEATH PENALTY
. . =

Those who have sought to test the conflict theory have!
most frequently, looked to the law itself, traqing the
developmentﬁof particular laws, to demonstrate that laws are
gn;cted either }n response to the préssures of socially
gowerful groups seeking to protect their interests from
newly emerging. challenges (for example, thé theft laws in
England, or the anti-trust laws-in the United States) or, by
théir effect qn the social structure, to ensure that the
wealth-producing needs of the socially powerful are met}(for
example, the-végrancy laws‘in_Englaﬁd; or the Sunday Laws in
'Ehglaﬁd and-éhé United‘States). The lasting implications of

either of these effects is to maintain existing divisions in
.society, and reinforce the power of certain groups over
certain other groups. Such histdrical analysis of law
enactment is one apprbachiin testing conflict theory,'and
tends to lend support to thé conflict explanation of

society.

The operation of the law in society comprises a number
of steps; one apparehtly léading from the other but at the
same’ time frequently operating as if they were iﬁdépendent

of each other so much so that Ehe‘totality - the criminal
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justice system — has even been labelled as a non-system.

The existence of these various segménts in the rather

ambiguous condition of dependence and independence permits

the system to be viewed and analysed from a number of
- vantage points.

The clearly identifiable components of the

" has been te:méd enactment criﬁinalisation - the definition
of behaviours consideéred undesirable and to be outlawed by
the political machinery of the state. Then there is Qhat
mayAbé‘calleq enforcement criminalization, which embraces
;he.actiyities_got oniyiof the se}ies of government . -
officials specificall§ entrusted with enforcement of ‘the
iaw, but also those of thé“entife.population ;ho are
encouraged to identify.those people who'failoto respect the
réquifements of theilaw. Enforcement criminalization
comprises a series of processes, phe 6ﬁe following the
other. First, thete is what hay-be called the
iaentificatiqp process, inVolvina the public and the police
separating ou£ from the mass of society those deviants who
wilfully pay ho_attention to the legally estéblished rples.j
Thenlﬁheré is‘whéﬁ’may be caiied the'adjudicatioq process,
by which a grOupiof people comprising the judiciary and

related actors, particularly.entrusted with the .task,

determine objectively whether the initial identification was

system fall into two b:oad.cétegories. ' There is first what

. e et
i e et
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qofrect., Finally, there is the corrective process,
comprising the actiwity of.various groups who attempt to
prevent and/or change¥£he behaviour of the individual who-

breaks the law in¢order to-proteét the rest of society.

The operation of the law offers a second approach to

‘testing the conflict hypothesis. This approach comprises

esSéntially an examination of the enforcement process, in
order to éeterminé whether the law is invoked dispropor-
tionately against the less socially powerfui groups in
society, in terms of both frequency and severity. Studies -
Whieﬁ have followed this épproach show clearly that the

criminal population is not a random sample of the total

-~

population, but representative of specific groups in
society, indicating either a propensity on the part of these,
groups to commit crime, or the operation of a specific

selection process in law enforcement.

Both interpretations tend to lend support to the

“conflict theory. Were the situation a special propensity on ~

the part of certain groups to commit crime, it cquld_be
considered the result of the operation of the conflict
theory mechanism at the level of the enactment process,
wherein behavipur peculiar toiﬁ%particular group is
outlawed. According. to confliét theory, it is a political

bedy - the legislators - who, through their ultimate power

ot St o 4l
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' to formulate law, are ifmposing their will and.promoting the -

a3
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-

= 1

power of. certaln 1nterests at the expense of others. Were
the S1tuatlon the operatlon of a spec1f1c selectlve process,
the conflict is. actuallzed through law enforcement.\ In law‘
enforcement, the group that has the power to maintain law
and- order and.contain sociai-conflict by exercising their

, . ' - ~
power or will over certain other groups, are ' the agents. of

enforcement - the police and the judiciarp. At the level of
law enforcement, in what may be called enforcement
cr;mlnallsatxon, the mechanlsm of the conflict theory is
made operatite hy these groups of people through their
disproportionate,Selection of;certain groups in societyras

. . £
the target of enforcement.

-
s

In the'criminal justice. system, at the tno’agstinct
levels of impact - those of enactment and ofhenforcement -
power, it will be readlly recognlzed, ‘is in the hands of two'
theoretlcally 1ndependent groups of people. !It mlght
therefore be argued that, even though each of these levels

has . the effect of malntalnlng soc1al leISlonS, the fact

- that the process is under the control of bodles whlch bear

no relatlonshlp to each other, 1nvalldates the confllct
theorv. In fact, it is commonly argued that the justlce
system is de51gned to protect against systematlc 1nequLty.

Its system of safeguards - such as.separatlon of the

B
|‘i

¢
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.

bodles, and 1ndependent dec151on

maklng, eté. - is qntended to and able to overcome anv

dlsproportlonate or discriminating effect whlch might occur -

within any one ‘component of the systen.

Thus, one body -

the elected leq1slators - has the power to enact law, and is

entrusted with thé task of. enforcan this law only in a

broad and general sense.

S

Enforcement, in practlce, is

entrusted to others - the police and judlc1ary - sQ as, to

maintain a separation of powers, and guard against abuse of

.power.l

From the point of

view of those processed through the

criminal justice system, this multi—component‘procees s

»

usually results in the

separation of two groups of people,

the law abiders and the law breakers, in order that one may

be prgtected from the other.

The modern'tendency, of

course, is to ensure that thls protectlon stems ﬁrom the

-alteratlon of the characterlstlcs of the law breakers to

assume the characteristics of the law abiders, so that they

can be_relntegrated into society.
existing in society are remnants of an earlier tendency to

ensure the protection of societyjthrough.permanent or

L Y

Nonetheless, still

3

1

The fallacy of independence, in practice, at least with

regard to the judiciary, is demonstrated in such works
as J. Hogarth's Sentencing as a Human Process, where the

close and longstanding political and social ©lass links
between the legislative and judicial bodies are

documented(ll: pp.

-

50-64).
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temporary removal of law.breakers. Thelspecific forms that

this reaction has taken have comprised banishment or exile
(onlv very occasionally resorted to in most countries
today), death (used with‘increaéing rarity)h and long term

imprisonment - the modern substitute for death or exile.

The manner in which society reacts to its law breakers
offers a third approach to testing the conflict theory.
According to conflict theory, the law is intended to be

directed only at certain groups. However, the process is

made operative not through ascriptive characteri'stics which .

distinguish them, as was the case with the Jewss in Nazi
Germany, but through specific forms of behéviou: in which

they indulge. This process also inevitably leads to

invocation of the law against members of other groups not

meant to be ostracized. If conflict theory adeéuately
expléins the social control process, then steps should be
taken by society go ensure that those who are pu'ished for
the breaking of the law are only those who belong to the

group chosen for ostracism, and not those who bd&ong to

.other groups. Studies involving sentencing practices

-

indicate the operation of such a discriminating factor (10,

21}. Studies which have looked at the application of the

penalty of death in the United States show that of those

RS
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séntenced to death, there is a disproportionate execution of

the.blaeks and the poor(2).

What these studies reveal is.an end result that permits - -
“an infereace supportive of conflict theory. Thev™do not
indicate the operative mechanieﬁfr It is this operative

mechanism, however, that permits a conclusion of ev1dence

.supportlve of conflict thoery.

i o cN

Until its abolitioa in 1976, the legislation relating to
the appllcatzon of the death penalty in Canada,.because of
the extreme severlty and 1rrever51b111tv of the ‘sanction,
provided for an even more elaborate system of safeguards‘
than dees other criminal legislation. ,Whereaelﬁitﬁ other
penalties, the degision’as'to their application qeneralLy
rests with thé judiciafy and its various levels.of appeal,
t@g final decision as.to whether the death penalty would be
applied, .after exhauation of all legal avenues of appeal;
automatieally rested with the Gevernor in Council, or the
Cabineﬂ,'which had the authority to grant commutation of the
death penalty to a life sentence, uﬁder the Royal
Prerogative of Mercy. Whereas legal avenues of appeal could
consider only information. which related to the facts or the
law, and could not amend the mandatory sentence of the death
penalty for conviction of capital murder, the Cabinet was

unrestricted in its authority, and could . consider mitigating

-
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and éktehuétiné-cirdumstances; and any other infdrma;roﬁ
,whicb‘it cdnsideréé pertineqt to the case.. In addition, the
.fgasogs for its decision were not subjeét'td scfutiny or -
fapgeal. Thhé, in the application of the death penal;y, the
'-1égislative body wds not'only responsible fo; the
fo:muiation of the law, buf also, ultimately,.fo; its

' épplication,.throuqh.discretionary use of the Royél

Prerogative of Mercy.

-
~

This unusual allocation of power provides for a »

particularly interesting testing of conflict theory.‘ If-

indeed the law reflects conflict in society, and if the will v

o

" of certain groups‘Is.being imposed on other grodps, through
the enactment, and then enforcement of'laé, in this éésé‘by
the same group, it should_be founﬁ‘that, among those who are
‘senteﬁced to death,‘those who'a;e ggtually exécuted'differ
'on'sécial factors'from those who are granted a commutation
of their death sentence, through the Royal Perogativg'of

Mercy.

”
-

If those whose sentences are commuted are different
from those whoéé sentences are not commuted, the .
characteristics of ﬁhosé‘whose sentenées are ﬁoz.commuted‘
.-woula raveal the ﬁature of the group Egainst whom the law is

directed; and the charactéristics of the offence committed

by those whose sentences are commuted would provide a base
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for alteratlon of the law so that the sentence of death
would not be passed on them. Hom1c1des, it is contended,.

- would be so differentiated ftom one ahother, that‘those
;llkelv to be commltted by the group agalnst whom the law- 151
‘dlrected would be murder punlshable by death, while’ hom1c1de
comnitted bylothers'&ould not be so. Inshort, it is
claimed that when those behaviours which are cfiminalised
_are also committed bj memgers of grcups ageinet whom the lek
is not‘inténded to be directed, then certaidrccnditioce ate'
attached to the behaviour spec1fv1ng when that behaviour is
crtmlnal, so as to concentrate the effect of the law on
select groups. For example} there are maqy ways in which
death can be caﬁsed - and many conditions under which the
death may be caused. Conflict theory contends that the
permutations and comblnatlons are invoked to criminalise
only those deaths likely to be caused by members of certainm
groups. No law; at least at the enactment level, can be
foolproof, as humaﬁ behaviour is unpredictable, subject to
imitation,. influenceé by others, etc. It can_arise,‘
therefore,. that‘persons from among tkose groups against whom
the law is nd@ directed.engage in c¢riminally defined
‘behaviocrs. When this is the SLtuatlon, ccnflict theory

would have, we contend, the politically dominant groups

preventing the infliction of .punishment on them in the first

ot it
+ R A
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instance and‘amending"the'law subsequently to ensure that

they are not drawn -into thefcriminal'juSticé net in the

future.

" There has been very little research carried out on thg

use of the death, penalty specifically within the conflict

theoretical model. Numerous studies, however,-conducted

err the past fbrty yearsﬁ}h the United States, have
indicated that thé death penalty has not been equitabiy
administered, and® these caﬁ be looked to as indirect suppért
for this model. The reséarcﬁ has focﬁssed almost
_gxcﬁﬁsivel& bﬁﬁghe questién of whether the death penalty has
been'éisprépﬁrtionétely exéréised for non-white, and -
particuiaf}yiblack people, who are, of course, typically
among the iéast advantaged, least powerful soCio—economic
groups. A second racial aspect of conéefn.with régard to
the death penalty has been whether the réﬁe of the victim or
‘the inter;racial felatioﬁships between offender and victim
is related to uée of the death penalty. This research has
genegﬁted overwhelming evidence of raciaf*disérimigation,
and has led to changes in United States death penalty

statutes, although recent evidence suggests that these

changes will not eliminate its discriminatory application.

Prior to the Civil War in the United States, the laws

in the south provided different penalties for blacks and
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whites, in that certain crimes were capital offences only
~when carried out by black persons.“'These differential

% o . ' '
penalties were abolished after the war, although the .

-

application of penalties continued to be disériminatory.,

One of the earliest significant studies linking the use
of the death penalty with race was conducted by Johnson in -
1941(15). In a study of homicides occurring in Virginia,

Georgia and North Caroclina during the lQBbs, Johnson found

. .

that cases involving blacdk cffenders and wﬁaﬁé_victims were-
treated with greater severity than thoselinvolving other-
offender-victim racial combinations. These differences were
evident at the %ifferent stages in the legal process'- in
conviction rates, sentence severity and actual carrying out
of the death penalty. Similar evidence was obtained by.
Allredge in his 1942 study of convictions and racial
characteristics of homiide in the Sobth(l) and by Garfinkel
in his 1949 analysis of North Carolina hémicides during the-
1930's(9). Garfinkel concluded from his study that the
courts viewed the killing of a white by a black as
self-evidence of guilt, the killing of a black by a white as
probably involving a mitiqating_factor such as é;ovocation,
'and the killing of a white by anothef white person as .
requiring "objective administration of juéticé," while the

killing of a black by another black was seen as a routine

affair. _
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A réport by the‘Ohio Legisiaﬁive Servicé Commissioﬁ“in‘
1961 ‘£6und that while blacks accounted for only 6.5%
qf‘Ohio's poepulation, they aqcounted for 37% of all deéth
séntén?es and that the death sentence waé cargied out more

frequently for blacks than was the case for wﬁﬂ‘gs(lS).

Exﬁensive research in relation to the discriminatory
GSe 6f the dégth penalty has been conductéd by Wolfgang. In.
.a'study‘of Pennsylvania inmates on‘death row durihg the |
vears 1914 to 1958;-Wolfqang et.al founé a siqnificaﬁt
-‘relatioﬁshié between race and execution; leading them to
conclude that "some_5pspicion of racial discrimination can
hafdly be avoided"” (25: p.3063? and that this "constitutes a
" social and political violation.bf the principle of equai

justice ..."{25: p.31l).

Pindingé from other s;udies ?ontinued to.support the
“evidence of discrimination. Tucker, for example, in 1969,
found support in an analysis of 1960 U.S. census data for
his proposition that capital punishment is a form of social -
control, used by the ecohomically superior classes{20). In
designating non-whites as an economically subordinate group,
he found -that Aaéreater proportion of the economically

disadvantaged group was executed.

The existence of racial discrimination appears most
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clear in cases of death sentences for rape.. In a 1965 . i

éurvey of the imposition of ;he-death‘pena;ty in eleven : _ ‘
southern andubOrder‘states, Wolfgang collected data on morev i
than 3,000 rape conviction caseé over the period 1945 to K
.,§%§65(22).l While many non-racial characﬁeristics of fhé
defendant and victim were examined to determine their
relationship to the death penalty, it was found that the
only variable wﬁich consistently agd significantly explained
sentence outcome was race, leading Wolfgang to conclude that
| ."there has been a‘systeﬁatic diffe}ent{al praétice

of imposing the death penalty on blacks for rape

and, most particularly, when the defendants are

black and their victims are white"(22: p.120).
Johnson, in a 1957 study of pris;nérs sentenced to death in
North Carolina, from 1909 to 1954, found evidence of
disproportionate black representation not only in relation
to, rape cénvictions, but also in relation to persons

sentenced to death for burglary: = 26 percent of blacks but

none of the whites were executed(l4)..

It was discrimination that constituted the base of the

argument advanced by the National Association for the
Advancement of Colored Peoples before the U.S, Supreme Court

in 197), when it claimed in Aikens v. California that the

death penalty violated the constiPitional guarént%e'against

cruel and unusual punishment(l7). While contending that
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the punishment itself was "atavistic barberism®, NAACP was

particularly critical of its discriminatory application,

arguing that:
"(t)hose who are selected to die are the poor and
powerless, personally ugly and socially o
unacceptable ... (and) ... (i)n disproportionate
percentages, they are also black" (17: p.51). .

The Aikens case was dismissed as moot because the California

Supreme Court, during the course of the Aikens case before

£he U.$S. Supreme Court, ruled 'in People v. Anderson that tﬂeu

death penalty was unconétitufiqnal under -the State prohibit-
ion against -cruel ané unusual punishment. The following year,

in Furman v. Georgia, the U.S. Subreme Court ruled that:

"_ .. the imposition and carrying out of the death
penalty ... constitutes cruel and unusual '
punishment in violation of the Eighth and
.Fourteenth Amendments ..."(5: p.153).
The Court was swaved by the discretionary application’ofﬂthe
death penalty and the lack of standards for deciding upon
its imposition. Over the following years, more than half
' the States enacted new death penalty statutes to meet the
rather vague constraints imposed by the U.S. Supreme Court,

either in the form of "guided discretion™ statutes which

required that aggravated and sometimes mitigating

- .

circumstances be considered by the court in deciding on the
imposition of' the death penalty, or in the form of
"mandatory” statues,wﬁich prescribed the death penalty for

certain defined offences.



The State"Bf'Georgia enaeted such a “guided discretion” A
_statute, spec1fy1ng that the death penalty could be imposed
--for- the offencesaof murder, rape, armed robbery, and

.!

kldnapplng, but only if there was at- least one aggravatlng -
'c1reumstance. In order to -determine whether thlS new )
statutejwouid evereome the element of rac1al dlscrlmlqgtion,.'
'WOlfgané.and Riedel reanal§eed rape conviction cases %n
Georgia Qurihé the_Years 1945 to 1965, including in this new
analysis ﬁany non-racial variables which might be_ deemed as
mitigating or aqgravatlng c1rcumstances(23). Thev t\ﬁnd

that despite the addltlonal lnformatlon, the reanalgs1s
strongly supported Wolfgang s ‘earlier finding that.racial .
_ variabies are statistically significant in the differentiai
impoeition of the death penalty. They concluded that the

- post-Furman statutes, which centinue to permit substantial
.discretion, are unlikely te lead to greater equity ige

-

imposition of the death sentence.

Wolfgang and Riedel also report on the,effects of .
mandatorv death penalty statutes(241w The areas selected
for examinatioh were the States of New York and ‘

. Massaehusetts, and the District of Columbia. They looked at
the.number of gUilty pleas for lesser offenceS\{pllowinq
'indictment for first-degree murder, as well as thé{nﬁmber of

death sentences passed following conviction.  As



-~

‘use was also assessed by Bowere;:with sqmewhat‘gifferent '

i A - P . . . .
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antxczpated, they found that whites pleaded guilty to lesser
charges more frequentlv than blacks but, contrary to
expectations: that the death-penalty was not always lmpeseda
uponvconviction for:first-dedree murder, and that
dlfferentlal treatment on. the basis of race was observable
only 'in -the DlStrlCt of Columbia. They concluded that the
effects of 'mandatory statutes'were not as traumatle or as -

racially discriminatory as might have been expécted.

The effect of mandatory sentencing on diScriminatory

. . - . * - . .
conclusions, as part of a larger- analysis of 5,707 State

executions over the vears 1864 to 1§67(6). Whlle it mlght

-

be assumed that mandatory sentenc;ng would ellmlnate

dlscrlmlnatory use, an examination of the. use of-the death

penalty 1n flve States whlch, at. dlfferent tlmes, 1mposed -

Pil

executions under both mandatory and dlscretlonarv

sentencing, indicated that dlsproportlonate representatlon

of blacks was no less evident in executlons under mandatory:

sentenc1nq. “He found in addition, that young blacks Qere‘
particularly over—represented under mandatory sentenc1ng
and,'as might be expected, that considerably more executlons
overall took place. Bowers suggests that racial

Adlscrlmlnatlon may be a reflectlon of soc1al class, but is -’

unable to c0nf1rm thlS be&ause the avallable data do not

-

-include any measure of thls factor.'
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In a Eomplementary study to the eerlier-desrribed
Wolfgang and Riedel research on Georgia_convictions, Riedel
examined rac1a1 dlfferentlals between pre—and post—Furman
offenders sentenced under mandatory and qulded dlscqaplon
statutes, and their victims(l9). Part of his findings were
that, while con51stentlv over half of the victims were;
non-whltes, 87% of the victims of death row eéfenders were
whlte, and further, that 81% of v1ct1ms under guided
discretion and 92% under mandatory statutes were white. "He
concluded that there isrno evidence that the post-Furman
statutes,hafe béen{succeésful'in reducing either non-white

over-representation in death sentences, or the inter-racial

aspects of death sentencing.

Further empirical support for the position that the

death sentence is discriminatorily administered is provided

-
-

by Bedau, a long. tify opponent of the death penalty(zj.
Using demographic statistics of death row persons and
executions since 1960, Bedau concludes- that rhe'poor, the
uneducated, and minority defendants have received a

disproportionate share of death sentences.

The influence of the victim's race on the use of the

death penalty, already indicated.by Garfinkel in 1949 and

documented by Wolfgang and Riedel, is further supported by

1
[P
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_ non—whlte, ‘over 92% ‘of the v1ct1ms of death row prlsonens

: Florlda(7)._

(.

N - .
T f R
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Lewis and Mannle s research on 83 death row persons in

-

Florida in 1977(16). They found that, while |noré than half

of all murder victihs in Florida during 1973 |to 1976 were .

‘were whlte. These data are very SLmllar to those obtained

=%

by Rledel, and the authors sxmllarly conclude that non-white
persons who klll a whlte vzctlm -are more llkely to receive a

death sentence than are non—whlte or whlte persons whose
. \

victim:is non-white.

Lo ® -
Recent unpublished.research by Bowers and.Piérce in

.

Texas, Georgla and Oth bears out ‘these flndlngs 1n _
In Texas, for example,-from 1973 through 19?7
the llkellhood of rece1v1ng a death sentence for k1111 g a

I o

"white person was elghteen tlmes higher than for k1111n |

a black- person. 1In Georgia,'it;was found to-be.lz\éi@.s

higher, and in Florida, 10 timés higher. As these death

sentences were handed down following the Furman\decision,-

the researchers conclude that the new statutes have riot

: b ' r
overcome thé Inequity'in death penalty sentencing.
" » " ’ e .
.

Flnally, as part of a. broad’ review of the nature and LT

(3

extent of dlscrlmlnatory justlce in the Unlted States,‘ .

French looked at death penalty statistics 51nce 1930(8). He

found that, -in contrast to- thelr ﬁhe—elghth representatlon .

"in the populatlon, black persons ‘acedunt for over half of —~

- 4 . .
- . #
-t - , -
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all executions, and 89% Of those executed for rape. . He .

L

concludes that there is a dual system of ﬁustice = one.for.
the ”acceptable in=-group" (as 1llustrated by the handling of -~

the Watergate charges, such as the use of plea bargalnlng,

jUdlClal delay tactlcs,,unsuperv1sed probatlon,

unconditional pardons, etc.) and one for the unacceptable

out-group" (as 111ustrated by the over—representatlon of

-

blacks at every stage‘of the system)‘ He squests that if

this process of latent dlscrlmlnatory justice contlnues and

is carried to its extreme, it could prOVLde the polltlcal

ana crlmlnal justlce control agencies w1th virtually

‘unlimited power.

-

Research on nurder and the death penalty has,'for the

most part ané'as wgdld be e ; ted, focussed-on the
sentencing and sentence execution peoints in the criminal’ law
process, although there_is considerable evidence, with -
tespect to othet crihinaily Qefined behaviout;;that the:law
is discriﬁinatory in aggiication at'every decision stage of *
the process. In a recent empirical study, for‘example,

Boris examined the nature of decision—makihg at- the
'preliminary'hearing stage ﬁor persons charged with crimiaal
homicide(4). He was interested in whether, for the-two

Jomicide categories of crime-specific murder {i.e. occurrlng

durlng the comm1551on of- another ¢rime) and soc1al-conf11ct

Cooa
"
o



_murder (i.e. resulting from social interaction), the
decisioﬁ to dismiss or prosecute can be predicted-from
extra-legal (sociodemographic and _previous criminaiity)
characteristics of the offendg;’;:p31ctim, whether these
lfectors‘are ﬁore explanatory'for crimefspecific homicide,
and whether-the social distance between offenoer'and'victim
is related to the decision. He obserdeé that the rsée}
occupation and age of both offender and victim Qere
significantly related in the expected diregtion to
stpositiOnrfof crime spécifio homicides. Wh;le.these
assocliations were less apparent after peing'subjecteo to
nultiple regression, it was observed that occupation wes the'
most powerful predictor. Unem@loyed offendexs were found to
;have their cases‘prosecoted to a significantly greater o
degree than emploved offenders, while the‘employment status
of tbe victim had the converse effect on tﬁe decision. The’
'orlglnally observed relatlonshlp-of race to decision was
lost in this analysis, while younger offenders were found to
run a greater risk of prosecution. quls, however{ ;bserved
that the combined factors .of race ano occupation were more
strongly preéictivé ;ogether than separately, i.e. tsat the
lower the- social value of the combined factor for the

offendex, the lesser the chance of dismissal, with the

Lad : . .
victim's characteristics having the reverse effect. 1In his

‘."1 4
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opinioﬁ} his‘findings‘thus supported the claim made by,‘
others that:

"{t)the legal system represents and protects the
values of the powerful (of interest groups) ang

evaluates the behaviour’ of those without polltlcal

power {(4: p.143).

lIn Canada, the Royal Prerogative of Mercv had been osed
with increasing frequency since a movement to abolish the
' penalty of death began with a private membere' bill = -
introduced in Parllament in 1950. - Those who were opposed to
the abolltlon claimed that the government was putting “into
effect a pollcy which the leglslature had not approved - a
¢claim that the'government vehemently denied. Those who -
-sdppOrted'the abolition demanded that the-government stop
all executions until the question of the death penaltv was
finally settled - it was then under reV1ew by a Joint
Committee of the Senate and House of Commons. This demand
the government categorically rejected, claimiog_that it was
unwise, by Executive ection, to bring about, in effect, a
_change in law that only Parliament could effect(13). In ao
analysis of the fate of offenders condemned ‘to death during
the period 1957 to 1962, during which period the_penalty of

death was on the statute books, Javewardene shows that the

sentence was invariably commuted when the offender

1§
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'5 .
was under 20 years of ‘age, when there was no apparent

A

motlve, ‘or the ‘motive was jealousy, 2 murder and su1c1de : .
e\ pact, a'sudden guarrel, and when the death sentence carrle&

-

a jury or judge recommendation for mercy. Where those
characterlstlcs did not exist, the comnutatlon was ‘
_apparently made on & randdm basis(12). Javewardene 901nts
out further that, with thls pattern of commutation,
execution was p0551ble in only 3 cases of conv1cted murder -
in the years-1963, 1964 and 1965:. This ev1dence does. not
support the confliet theory unless, of course,rit is‘claimed
that murder (as legally deﬁined) is ceasing to bé a
behaviour indulged in by the group againet whem the;law was

directed, and is becoming increasingly a behaviour indulged

in by the group against whom the law was not directed.

>
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~.relation to the final disposition of persons convicted of

CHAPTER 3 o A o - ‘§

EXAMINING THE USE OF THE DEATH PENALTY IN CANADA: o o

METHODOLOGY _ -
Inlthis pfésent study, the use of the Royal Prerogative

of Mercy to cdmmute the deéthhpenaltf'will be'examined; to

ascertain whether extra-legal factors contributed to the’

decision to exercise this Prerogaﬁivg, as would be predicted

by conflict theory.
N .

The . study focusses on the decision-makihg"procéSS'in

--

capital murder and sentenced to death. The question to be
examined is whether the use of the death penalty in Canada

supports the conflict theory of society through disproport-

*ate application to members of less socially powerful social

groups., The study will examine whether the final decision
to execute or,commute appears to be based on legél.factors
associated with the crime, or whether it is related to

extra-legal factors associated with the individual. If the

latter is the case, this would suggest that there is an

inequitable application of the death penalty, and add

support to the conflict explanation of society.

-

The study will also examine the relationship between
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"the final decision and the recommendations made by various

parties'wi:h regard to the‘finEI decision. 'According to

Canadlan criminal procedure during the period. that capltal
punlshment was in effect, a murder convictioen, whlle
automatlcally requirinq the death seﬁte ce, could be
accompanied by a_mercy'recommehdation from the jury, the.
presiding judge, the Deputy Minister of Justice, add the
Minister oﬁ Justice. Of particular interest here is the

gquestion of which party's recommendation is most

. consilistently reflected in the final decision and, related to

this, whether the most consistently followed recommendation
is made within the judicial sphete (the jury or judge),
within the bureaucracy (Deputy Minister), or at the

political level (Minister).

The death penaltv as an act of public vengeance was:

brought' to Canada by the earliest 0ld World visitors as one

of many Old World customs unknown to the native inhabitants.

"One of the earliest death sentences noted in the land

that ds now known as Canada dates back to 1749, when a

" sailor aboard a ship in Halifax harbour murdered a fellow

crewman and wounded two others. He was sentenced to death
by a Captain's Court and hung from the vessel's yardarm

{1: p.5). According to some, such a final punishment was



uﬁknown to the native Indians(l: p.5), but even if it was
known, it was inflicted not in vengeance, but as the last

-

resort in éafeguarding the community{23: p.383)."

The introduction of formal criminal law into this
country, with specified offences and punishments, cannot be
traced to a common date. French and English settlers
brought thelr own country s system of Justice with them.

J“h—

Until the middle of the 17th century, the law was that of
grance, buE\as Engl;sh settlers began to colonize, the law
of England was introduced, prlmhrlly in the Canadian West in
1670, wlth the arrlval of the Hudson s Bay Company.

Following the Br1t1§5 conquest of the country, the formal
application of Englis;\cfiminal justice was introduced with
the Royal Proclamation of 1763(21: 45). At this time, the
- British Criminal Code listeé betwegn 220 and~230 capital
offences punishable by death, rangiﬁé'from stealing turnips
_ to\being found diséuised in a-forest(20: p.16). The-methods o
of death were harsh, including being drawn by cart to the

public place of exécution, hanging, and disembowelment

before dying.

As each new colony wids proclaimed and a legislature was



“

-established, the law of.England was adopted, after which the
‘ - ‘ N - * .\ . -

new territory began to enact its own laws. The c¢riminal

' laws, however, continued to closely refléct those of

England, prescribing the death penalty for a very'Eroad

range of offences. These were often seemingly trivial, such

as "removing or defacing a boundary marker", which was

pronounced as a capital offence ‘in Upper Canada in the early

1800's(l: p.1ll).

'From the beg;nﬂings of coloni?ation, theh, given the
wide range of acts for which the death penalty wasuépplied,
we'can surmise that a great number of death penalties were
pronounced throughout the land, although they were
frequently not carried out, and the convicted was banished
~or, more often, held in prison for some length of time
(l: p.17; 23: p.383). This increasing rejection of the
death penalty in practice probably‘éontributed in great part
to revised laws which greatlgareduéed the number of acts
punishable‘by death. 1In 1833, for example, the legislature
of Uppgr Canada reduced the number of capitai offences from
over 100 to 12, reserving the death penalty for the oﬁfences
of high treason, murder, petitiireason,'rape, carnal
knowledge of a girl under ten, sodomy with man or beast,

,robbery, robbing the mail, burglary, arsaon, and accessorv

e el



before the fact. Similar. rev1sfons were shortiy after

,1ntroducea in Lower Canada and the‘Marltlmes (New Brunswlck
" and Nova Scotia). Within ten years, the capital offence

" list in Upper Canada 'had been further reduced, with the

removal of robbery and robbing the mail(l: p.l17).

By 1859, the penalty of death in Canada (dntario and
Quebec) was reserved for high treason, murder , poisoning or
wounding with intent to murder, rape, cafnal,knowledge of a
girl under ten, buggery with man or beast, renbery with
wounding, burglary with assault, arson, casting away a ship,
and endangering a ship by false 51gnal(3. ¢.XCI). Further
revisions to the law in Canada in 1865 reduced the list ef.
capital offenses to treason, murder and.rape. In the case
of rape, the death penalty was not mandatory, and a lesser

penalty of life imprisonment could_be,pronounced(zo:-pil?)._

r
The next few yea:s brought furthei changes. 1In 1869,
public executions were abolished following the public

hanging in Ottawa of Patrick Whelan for the murder of D'Arcy’
L
McGee(24: p.384). 1In 1886, the penalty for rape was

modified-to allow for seven years or more of imprisonment,
although -death or llfe lmprlsonment could still be

pronounced (4: ¢.162,s.37). From 1867, when complete



records of Caﬁadianzééﬁital convictions began to be
maintaingd,‘ﬁntil'1875, Qhen the last capital conviction for
rape was recordéd, there were 26 capital rape convictions,
but.no instance in ﬁhich the execution was carried out(l8).

- The possibifity of the deafh penalty f£¥r rape remained on.

. the books until 1955(10: c.51,5.136).

In 1892, the various sebarate_Acts pertaining to
criminal offenses and punishments were brought Eogether into
a single Criminal Codé(S; C.XXIX). At this time, the acts
of murder, attempteq,murder; wounding, or endangering life
during the commission of piracy-weré made punishable by
&eathg‘élthough,this penalty'was not mandatory. At the same
time, the death penalty for treason was also made
discrétibjgry. For the next several decades, until 1947,f
there were no c¢hanges to the .Criminal Code in respéct of tﬁé
death penalty. Mutder, rape, treason and the.offences
described above associated with piracy continued to be
subject to the death penalty. In practice, with the
exception of the execution of Louis Riel in 1855 for high

-

treason, the death penalty was reserved strictly for murder.

The legal act of murder has always been subject to a A

complex definition.  The 1906 Revised Statutes of Canada

described the déath_of a human being caused by another,

directly or indisectly, by any means, as homicide, either
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culpable or non;culpable. bulpabie homicide‘washeither :

.an offence.

Cufbable
i "(a)

-

(b)"'

" if the offender, for any unlawful object, .does

murder or manslaughter, while- non-culpable homicide was not

homicide was defined as murder:

if the offender means to cause the death of'
the person kllled"

if the offender means to cause to the person
killed any bodily injury which is known td the
offender to be likely to cause death, and is
reckless whether death ensues or not-

J )
if the offender means to cause death or, °
being so réckless. as aforesald, means to cayse

" such bodily injury as aforesaid to one person,

and by accident or mistake kills another
person, though he does not mean to hurt the
person k111e&-. v

an act which he knows or ought to have known
to be likely to ‘cause death, and thereby kills
any person, though he may have desired thate
his object'%hould be effected without hurting
any one" (6: gr146,s. 259).

In 51mp1er terms, this section attrlbuted gmrder’when‘death

occurred, whether intended or not, as a result of an act

-

- which was known to be likeiy to cause death.

iy

- * ’ N ~ - ’
‘In addltlon, murder was attrlbuted when death occurred .

durlng certaln offences as a result of 1njury 1ntended to

fac111tate comm1551on of the offence, or escape following

the offence(G

c.l46ss.260). The dlstlnctlon here was that

the act cau51ngﬂ_gath need not be one whlch would be known

‘cause death. . @



"

"

manslaughter, as life.imprisonment. ) C T

Manslaughter was defined as'ahy culpable homicide which '

was not murder, and a number of other sections covered other
issues surrounding death, such as time between injury and

death, and death by mind influence(6: c.146,s.262).

The penalty for'murder was préscribed.as déath.and, for

The-ledal definition 6f culpable homicide and murder

remained unchanged until 1947, when ihdecent assault was

-

7

. added to the-list_of offences which could’resu;t'in a murder

charge if death occiurred in order to facilitate either its
commission or escape fdiléwind commission(9: ¢.55,s.6).

- -

B year later, in 1948, the definition of culpable

» - - H - 3 3 v
homicide was amended £0 include 1nfant1c1de as an offence

-

' separate from murder and manslaughter(Q‘%c 39,5.6).

'Inﬁantzc;de was . defined as the. deéath of a newly born caused

by wilful act or om1531on of 1ts mother 1f at the tlme, the _

mother had not fully recovered from the effects .of giving

-

birth. ‘The punfshment for, infant1c1de was prescribed.as

1mprlsonment of up to three years(9 c 39 S. 40{: This mew .
- 5
offence ‘of 1nfant1c1de, thus, - could carry alb oﬁ-the intent

to kill or recklessness of murder, but was dlfferentlated on:-

the reasoning that a heﬁly-de}ivered mother might be
L . i .

temporarily mentally disturbed as a result of the birth.;

¢ L. .
- L . ' ) k.

LY
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Several years later, in 1955, twe amendments were made

to the Criminal Code which were of relevance to the penalty

of death. Firstly, as mentioned earlier, death was removed

as a péﬁalty for rape, and secondly, the death penaltY'

~

became mandatory where murder, attempted murder, or anv life

-ehdangeriﬁg act was committed during piracy(l0: ¢.51,s.75).

-

-

In 1961, a2 major amendment to the Criminal'Code in
respect of murder was introduced, defining murder as’capital

or'non—capitalr.and retaining the death penalty oﬁly for

capital murder. 1In addition,,death continued to be

7

discretionary for Certain forms of treason, and mandatory

for the piracy-related offences described earlier.

3
i -

'Specifitally, the new definitions were'as follows:

"(l) Murder is capital murder or ‘non- capital
murder.

-

(2) Murder dis capital murder, in respect of any
person, where -

T (a) it is planned and deliberate on the part
of such peson,

(b) it is withiﬁ'secfiontgoz and such person

(i) by his own att caused or assisted in

causing the bodily harm from which' the

death ensued,

(ii}.by his own act administered or

- . assisted in administering the
stupefying or over-powering thing from
. : which the death ensued

-

[ERTY NFW Y
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(iii) by his own act stopped or assisted in
" the stopping of the breath from which
the death ensued,

(iv). himself used or. had upon his person
the weapon as a consequence of Whlch
~ the death ensued

- : . (v) counselled or procured another person
to do any act mentioned@ in
subparagraph (i), (ii) or (iii) or to

2 use any weapon mentioned in
- subparagraph (iv®, or

(c) such person by his own act caused ‘or
assisted in causing the death of

-

(i) a police officer, police constable,
constable, sheriff, deputy sheriff,
sheriff's officer or other person
employed for the preservation and
maintenance of the public peace,
acting’in the course of his duties, or

(ii) a warden, deputy warden, instructor,
- . keeper, gaoler, guard or other officer
' - or permanent employee of a prison,
acting in the course of his dutles,

or counselled or procured another person
to do any act cau51ng or assisting in
causing the death. -

(3) All murder other than capital murder is
non—-capital murder." (1l: c.44,s.1l) .

s

The sentence for capital murder was death and, for
non-capital murder, life imprisonment. * Exception' from the
death penalty'was provided for any person who was under 18

at the time of committing the capital murder, the sentence

instead to be life imprisonment(ll: c.44, s.2).
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Essentiélly, this amendment restricted the death-
‘penalty in respect of mufder to persons cqnvictéh of planned
and deliberate kiiling, or the killing of a peace or prison

officer on duty, and introduced in law an age restriction

which had been a;sl&fd in practice almost without exception

" since Confederation.

A further major changé in the murder legislation

‘occurred in 1967, when a Criminal Code amendment restricted .

capital murder and the death penalty to persons convicted of

killing a peace or prison officer on duty, or contracting .

- -

'for murder(1l2: ¢.l5,s.1). This amendmené severely reduced

- the concept-of planned and deliberate'that had been
introduced in .1961. Under Sectibni4 of tﬁﬁsramendment, \

these new restrictions on capital murder were to be in force

ER U = R P

for five years. . - o -

On 29 December 1972, these restrictions were ex tended
for a further five years, until 31 December 1977, unless the

law was earlier amended. At the same time, the terms -
"capital™ and "non-capital" were.eliminated. 'The*{gzii?d

definition stated instead that murder is "punishable by -
death or is punishable by life imprisonment” (l4: c.38,s.10).
-\ N - :
These various changes to -the murder legislation,

: greatly restricting the instances in which the death penalty

could be invoked, were unquestioﬁag}y a reflection of an

= v
3

ol
PRy
-
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increésingly abnorrentlview within‘the Government towards
the death penalty.. ThlS v1ew, which was carrled over even
through party changes in government, was manlfested in the
increasing frequency with which the Royal Prerogative of
Mercy was being invoked to grant commutation.. This‘Royal
Prerogative was a legal provision enabling the grénting‘cf
commutatlon by the Governor in Counc11. Over time, it wes
frequently used and, durlng the years 1957 to 1962, when
there were over 100 death sentences pronounced, the penalty
was carried out inronly.l4 instances.’ Some'of these cases
resulted in a new trlarnpr a reduction in charge, but the

greatest majorlty by far were commuted(lQ).

The second five-vear limited‘moratorium on the death
o

" penalty was due to explre on 31 December 1977 on és July
1976, a Criminal Law Amendment Act which abollshed the death
penalty in entirety for civil offenses was proclaimed (15:
c.105, s.214).1 Murder was redefined as first or

second-degree, punishable by a mandatory life imprisonment

sentence.

- The definition of flrst degree murder in effect today

- is similar to that for cap1ta1 murder as first deflned in

i. The penalty of death remains in effect in military law;
for certain offences described in. the National Defence
act (13: cN-4,3s.63-69). : :
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1961, in that it applies to all planned and deliberate

- ® ‘ - ~

murders, as well as the killing of any police, pgace or
prison officer. It is brbader, however, in that it also
includes murder caused during an aircraft hljacklng,

kldnapplng or forcible conflnement or attempted commission

of these-offences, and murder caused during rape,_attempted"

»

rape, and indecent assault on a male or female. All other

murders are second-degree murder. . ’ . .

-

The same Criminal Law Amendment Actﬂre?GGed the death

‘penalty for high treason, and repealed the existing section

identifying certain acts committed in the course of piracy,

for which the death sentence had become mandatory. The
penalty for high treason is now life 1mprlsonment, and the

penalty for_pi;acy remains a sentence of life imprisonment,

as before.

The 1976 law established very severe parole ellglblllty '

.c0nd1t10ns for hlgh treason and first and second-degree

murder. A person convicted of treason or'first—degree
murder must serve a minimum of_twenty-five years before
parole eligibility and, for secend-degree murder, the
minimum term of imprisonmentfbefore'parole-eligibility is
ten years, unless a longer term, up to twenty-five years, is
pronounced at thHe time of sentencing. The Act provides for

the possibility of a judicial review, after 15 years: of the
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period to be sérved before parole éligibility for all

persons whose minimum sentence is more than 15 years.

Records of capital cases maintained since 1867 show
that there were approximately 1500 capital convictibns over '

the years up to abolition in 1976 and in just over 700 of

these, or slightly less than 50 percent, the death penalty
hasVQgen carried out(l8, 19). The rate of execution was not
s?eady during this timé, Qarying from 33 percent in tﬁe
1860s and 1870s to a high of 75 pef cent in the 1930s. Over

the following years there was a stéady decline, leading to

- —

‘3¢ facto abolition after 1962,

-
—

Betﬁeenll962, tﬁe year of the last executions, énd .

-l§76, when the death penalty was abolished, there were over
. fifty death penalty convictions. The majority of these were
commutéd case by case up to 1968. Earlﬁ in that year, /
shortly after the December 1967 améhdment, all outstanding
death penalties for murder which did not ﬁeet the new
restrictions were commuted by order. of the Governor-in-
Council. By the date of abolition in lQ?é,‘all but six -
convictions had been commuted, and these six were
: automatically converted, under the new law; to first-degree

murder and life imprisonment.

g
-

The last executions in Canada occurred on 11 December

1962, when Ronald Turpin, convicted of murdering a police

—
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officer, and ArtHlur Lucas, convicted of the premeditated

murders of ‘an informer and a witness, wére_hanged at the Don
. e ;

Jail in Toronto(l7: 0.42).

Information on Canada's capital cases are obtainable
from Orders in Council aﬁd suppeorting dochménts -~ the
official rec?rds of decisions taken by the Cabinet of the
Federal Government (and ap?roﬁed by the Governor General}.

These documents are maintained 'in the Public Archives. An -

annudl index of Orders in Council contains a list of-all

capital ‘cases which were considered in that vear, the

-

decision reached as to commutation or execution, and the
date of the Governor General's confirmation. Orders in

Council themselves are filed chrénologically, with those

Ce A
. relating to capital ‘cases filed along with all other

p—g

decisions made on that day.

A number of documents are suSmitted to Cabinet with
respect to each ﬁapigal cease. Eirstly, there is a summarf
pf the case, submitﬁed by a represe&tative of the Deputy
Minister of juétice in the form of a Memorandum to the
Honourable the Minister of Justiée,'raﬁgfng from 2 to 30
pages in 1engtﬂ, and concluding Q&th the representative's.
recommendation as to the appropriate course of action in the
circumstances.. The major part'of this dop&ment is a digect

citation of tgg,tfia{ judge's report, which contains "a

*

r“
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substantial summary .of the salient facts of'the caSe“,;
tégethe: wiﬁh-apy’personal remérks or repomméndétions from
the judge which may relate to Executive Clemenéy.2 In more
recent years, beginning in the early 1950s, this Memorandum
.was brgceded by a Condensed Summary, also.prepared by thé'
reéresentative of the Deputy Minister of Justice. In some
cases, at the discretion of g%e trial judge or the Justice
fepreséntative (this is’ not clear from the dochmentsq,‘the
.sumﬁary is_accompanied byrother docu@ents,:guch as the -’
defendant's‘statgmeht to pélice or, in‘cases where insanity
is a serious contention, there may be a'brief written
opinﬁon by gn independent psychiatrist or, in other .cases,

there may‘be a separate submission from the .representative
of‘the Deputy Minister of Justice. summéri;ing previoﬁs cases
involQing a Signifiéant factor common to the case undér
conéideration and noting.the.ekecutive decision made in
these cases. 1In every cage, the summary is accompanied by a
Memorandum from the Minister of Justice to His Excellency
the Goéernor General in Council; referring-to the conviction

and supporting documents squitéed, and concluding with a

recommendation for either execution or commutation.

7. The judge was required to, submit a report under long-
standing government procedures relating to capital
cases. °‘These are described in Capital Cases -
Procedure(7), which sets out how to-establish the date
of execution, how to prepare the transcript and trial
report for the Minister of Justice, anq:how,to carry out
the execution. o : e .

-




Finally, in every case, there is the document known as the
Order in Council, 51gned\by the Governor General, which
pronounces the decision to commute or execute. Examples of
the Order in Council and Memorandum from the Minister of
justice, in the case of both execution and commutation,~

are provided as Appendix A.

Capital cases for which a final disposition was made
during the seven years 1946 through 1952 forn the sample;fot
thi§ study. These years were selected as’ the mostlrecent
period for which full documentation was available in the
Public Archives. The starting year of 1946 was selected in
ordet to avofd any possible effects of the war years on the
application of the death penalty. The perioéf during which
‘111 capital fases were submitted to Cabinet for decision,
was one during which the death penalty was still the legal;
penalty for all murder conv1ctlons and was frequently
appl1ed. _Whlle lnclu51on of more recent cases would have
been desi;able,.tnis'was preeluded by the inaccessibility of
aocumentatioh. Special permission‘wes séught to examine
more recent case documents, but the permission obtained
exclude® access to the Judge S report, which contalns most
‘of the relevant lnformat;on. Two cases disposed of at the

s

end of 1952 were also excluded®for lack of information,

leav%ﬁg'a total of-109 cases. T




A total of 21 items of information was obtained on each
of ihe 105 cases disposeé of during fheléeriéd,undEr studf.
The final decision is the dependént variable in this "study.
The independent‘va:iables consist primarily of legal and
extra-legdl factors, i.e. factors of a legalistic nature
pértaining‘to the murder, .and factors which are related to
thé convicted or his victim, and which one might assume.éfe
not relatedlto'the judicial.process. These variaﬁies.are
presented‘in Table 1, grouped into foﬁr ﬁhjor categories:

offence characteristics; offender characteristics; victim

~

charaqteristics,'and'decisio&\f?aracteristiés. a
‘description of the variables, and 'the rationale for their

selection follows.

-t

A. Offence Characteristics
i) Year of Decision

This item relates to the year'inlwhigh the decision as
to executidn or cbmmutation was made, and was collected

in order to show’the distribution of cases over the period. ‘
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,. Table 1

Description of Variables

R
.Refer- - e
ence Variable General Description Categories
A. Offender
Characteristics
A.i) Year of conviction|Self-explanatory Self-evident
. .
A.ii) [Province of Self-explanatory All Canadian
o conviction - -- |Provinces
and Terri-
. tories
A.iii) Othér crime Whether murder occur- |[Sex assault’
involved red during the _ Robbery
’ commission of another. |Prison escape’
- crimer : ‘ Avoiding
o arrest
No other
crime
ALiv) Premeditated Whether murder was Not stated
- premeditated ' Yes
No -
. ‘ [
a.v) Brutality/ - [Whether, in "the opin- [Not stated
Indignation |ion of jury and/or Yes
' judge, the murder in- No
volved an unusual ’ '
degree of brutality
and/or invoked public -
indignation  _
- Ie
"‘

.
i L e e o S A
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' Description of Varigbles:\!\

-
-~

=

“--_Table

1l (continued)"

—

—~—
—

——

T

Refer-
ence

Variable

| General Description

* /\ .

Categories

B.i)

‘|status

B. COffender _
.Characteristics

Age at time T .
of murder .

-."
Sex "

Occupational

Ethnicity

7

-

Mental abnormality
‘ e

Previous criminal
record '

¢

"o

Sélf-éxplanatbfy

' Determined frfom .

occupation .

Ethnic origin

Whether the Oﬁfender

.|was judged by expert

opinion to be in an

' abh0rmal“mg2Fat—stape

Serf;explanatory
J v

- |Not- stated

Under 19

years

19-28

29-38

39-48

59 and over .

Female . . L
Male . . T

Not . stated
Unemployed
Unskilled ..
Skilled -~
White collar
and Profes—

[ sional.

Not. stated -
anglo
French
Native
Black"
QOriental
European
Other

Not stated

Yes _
No- - .

No#”stated
Yes ' St

-
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Table 1 (continued)} )
Description--"?f' Variables .
. Refer- o
ence Variable General Desc;iption Categories
C. Victim
Characteristics :
C.i) |Number of victims [Self-explanatory Self-evident .
C.i1) Agé at time of. Self-explanatory Infant
murder Under X6
16-19 years
20s
. 30s. -
40s etc.
C.iii})|Sex Sel f-explanatory Female
Male -
C.iv) |Occupational Victim's bccupation Same as for
status (or that of the ° Offender,
husband or father in but with
the case of housewives| additional
and children) category
. of Police
Officer or
Prison
Guard
C.v) Ethnicity Ethnic origin Same as for
' Offender
C.vi) |Relationship to Self—explanatoryﬂx\\ Family
offender , Member
. Friend
Business
Relationship
Police

Officer or
Prison Guard
Stranger




‘Table 1 (continued)

Description of Variables

1

Variable

General Description

Categories

D.ii)

D.iii)

D.iv)

D. Decision

Jury recommenda-
tion '

Judge recommenda-=
tion

Department of
Justice recom-
mendation

AMinister of

Justice recom-
mendation

Characteristics|.

Whether recommendation |Not stated

'|was for mercy or

against mercy’
Same as D.1)

Same as D.i)

Same as D.i)'

Mercy '
Against
mercy

Same as D.i)

Y

Same as D.i)

Same as D.i)

-

PR RECRRRY S
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ii) Provinée of ConRviction
As with Year. of Decision,. this is mainly a descriptive
item, to illuétrate the distribution of convictions and .
dispositions across the bouhtry. It was also utilised to
examine the possible existence_of difﬁeré;t regibhal
patterns of.commutatiOn.
iii) Whether ﬁurder'Occurfed during.
the Commission of ,Another Crime
The commission of murder during the course of another'
¢rime has traditidnally been viewed as exacerﬁéting the
seriousness of Ehe murdér; and this has always been .
%eflecteﬁ in‘Canada's murder legislation. - During the period
under study, this factor was incorporated in the legislation
under a éub-section_whereby a killing occurring during an
unlawfui'act, whether intended or not, was viewed as
murder. More recent legislation, which distinguishes
between degrees of murder, provides for the most serious

degree of murder charge for a killing during the commission

'of certain offences such as kidnapping and rape. Murders

occurring during the period under study involved other
offences falling into four categories: Sex assault;
Robbery; Prison escape; and Avoiding arrest. In some

of the éhalyses,.this factor was collapsed into a

- -

. P
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simble binary item indicating whether or not another crime

" . was involved.

iv) Whether the Murder Was Premeditated

"
As with the previous item, the presence of B
1 - .

" premeditation is viewed as adding to the seriousneés of the

murder, and this has always been reflected in the murdef

legislation.

v) Brutality/Indignation

A preliminary ex§mination of the files indicated that
the fact of whether the murder was particularly brutal and
whether it invoked a pub}ic expression‘bf indignation
{either because it involved an extreme degree of violence §r
hecause of the nature of the victim) had been cited by the
judg; as a reason for either the‘jury'slbr his own
recommendation against mercy. This factor was therefore
included in. the data co;lection, for analysis as a‘legal

» -
attribute. / o

B. Offender Characteristics +«

i) Age at Time of Murder

This is an important item, in that vouth and advanced
age are usualfx\iiziidered as mitigating circumstances, if
not at the time of conviction, at least in determining

grounds for c0mmutati£h.



‘The fdctor of youth has been recpqnized'in eetablished
‘judicial procedure as warranting commutation. The Canadian
practlce derlves from British tradltlon, formalized in
Engllsh law in 1932: -

""Sentence of death shall not be proncunced or
recorded against any person under the: ‘age of 18
years ...". (25- S. 19 $s.2)

No such law prevalled in Canada until 1961 and the courts

-

pronounced the death sentence regardless of age. However,-'
there had been a practlce to exercise clemency on the

grounds of such vouth(23: p.368).

With regard to advanced 'years, while this is frequently
cited as the reason for commutation, this practice does not
appear to be grounded in either law or convention. In
addition,-neither the law nor the literature provides any

consistent number of vears as representing advanced age.

During initial case review and data collection, the-age
in years of all convicted persons was obtained. For
descriptive purposes, this information was then coliapsed_
into sir\age categories: Under 19 years, 19 to 28, 29 to
38, 39 to 48, 49 to 58, and 59 and over.

The first category was determined by the overriding

consideration given to youth. The remaining 50 year age .
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ii) Sex

-

spreéd:(the oldest subject was 68 Years) was diﬁided into

five‘cateépries of 10 year ranges each. Because of the

-
- .

exrremely skewed distribution of ages across the full range,

L]
b

: . . . Y )
these categories were collapsed into four categories for

~ further analysis, the categories each containing

aoproximately one~guarter of the cases.

-

'This item'was collected.for descriptive purposes.
Given the few number of females conv1cted of murder, the.
variable is of relatlve unlmportance.
lii) Occupational Status

| For rhe purposes of confllct theory testing, the most
relevant 1nformatlon is that which indicates social position
in soc1ety. Ideally, this variable would be derived from a
weighted combination‘of sodial, economic and cultural

indicators such as education, income, occupation (of self -

.or father or husband, given the period under study), race,

and religion. OY these,the only indicetors consistently
available were occupation and race, rhe latter in the form
of ethnic heritage. BAs these two factors alone are not
sufficiently informative of social class, thev were

-

collected and analysed separately.
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?During'initiaL data collection, the occupation of ﬁhe

. convicted, as described in the judge's report, was noted.
Thése occupations Qere then grouped inﬁo five catégories;
adépted from the occupational index used by‘Chandler(ZO{
§.219). A number of modificétions were made to his index to
better suit the information available € the caseé hndér
stﬁdy. - Of his eight 6ccupational'categ6 ies, "Labourer" was
retitled "Unskilled"” and included.all forms of manual
activity. His separate categories of "White Collar and’
Sales“, ﬁLower White Collar®™ and "Progessional" were,
collapsed into a single "White Cbllarkgnd Professional®
category, and his “Housewifeé and "Police and Prison Guard"
" categories were drqpped, the fo%mer because tﬁe few women
included in this Study seemed to more appropriately fit into
another category, and the latter for lack of cases in this
categofy. The four categories, then, were Unemployed, -
Unskilled, Skilled, and White Collar and Professiohal.- The_
number of emp;y catégories at the higher end of the scale,
and the overwhelming preponderance of cases in the
"Unem?loyéé“ and "Unskilled" categories, required that the

- five categories be collapsed into "bnemployed“ and

"Employed” for some analyses.
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iv) EthniClty

Information was 1n1tially collected on the ethnic1ty of
each 1ndlv1dual, and this 1nformation was then grouped into
seven categories, adapted from Chaﬁdler's ethnicity
index(20:'p.218), but again_gith‘a.number ot modifications.
Whereae Chandler distinquished'among Engiish—Canadian, |
English ajd'Scottish, these were ali included:ih a single
‘“Anglo“category; his "Indian" category Qas relabelled .
‘"Native"; his categoriee of "Ukrainian" and “German*_were‘
collapsed into al"European" categorv, to‘iaclude‘all ‘those
of continental European origin, and an additional category
of "Oriental" was 1nclude$ given the number who fell into
this category.- The seven categories used were Anglo, -
French,.Native, élack, Oriental, European, aﬁd'Other. As
with "OccuﬁationailStatus", and.for the same reasons, these
categories were modified to fopr categories ofl"Bngiish",

“"French", "Buropean”, and "Minority" for some analyses.

v) Mental Abnormality

| This variable relates .to whether the convicted wae
judged by expert medical opinion to be of a mental state
which woulo'mitigate criﬁinal responsibility and therefore
provide a reason for consioering commutation, although the
mental staté had not been judged as meeting the legal

"insanity" provisions.
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v1) Prev;ous Crlmlnal Record

The presence ¢of a previous crlmlnal record is

»

frecuently taken into account at all .levels of judicial

decision-making, and is considered to warrant a more serious

to be lnfllcted is concerned.

-~

C. Victin Characteristics

i) Number of Victims _ -

’v

noted., In every multiple-victim case, it was either clearly

treatment of “the. case, especlally as far as the punlshment

The number of deaths involved in each murder case was

specified in or apparent from the documentation that the

murder trial involved only a single murder charge. This,

for the most part, must pg seen as a legal technicality, as

the fact of there being other victims was

-

mentioned’ in the

=

jury's presence, as an unavoidable aspect of describing the

incident. For this study, other than qoting the number of

mentloned in the charge was included. In
cases, where more than one individual was
i murder of a single victim, information on

inclu@ed in each case of conviction, i.e.

information was included for each of the multiple offenders.

-~

victims in each 1nc1dent, only information on the v1ct1m

multlple—offender
convicted for the
that victim was

the same victim

s b e b=

R



11] Age )

In most cases where age was referred to at all, 1t was
noted as falllnc in a partlcular ‘decade of years (e.g. -

woman ‘in her 40's ), except where the victim was a child,

where the specific age was usually mentioned. Adult victims

were therefore assigned, where possible, within a l0-year
age_grohp (20-29, 30-39, 40-49, etc.) and, for young
victims, the categories were Infant (uﬁder 2), Under.ls

vYears, and 16 to 19 Years.

iii) Sex v

Whether the victim was a female or male was noted.

- -

This factor was considered relevant, in that the fact of the :

‘victim being a female might gg‘expected'to have some

influence on the outcome.

iv) Occupational Status

Victims were classified according to five occupational

categories: Unemployed; Unskilled; Skilled; White Collar

- ,and Professional; and Police Officer or Prison Guard. These

categories and the rationale for their selection are similar
’ 4
Y
to those for the offender, except for the last category,
which was considered to be a necessary distinct category,

given the different and serious view with which the murder

of law and penal enforcement ageﬁts is regarded.

-t

bl et =
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v) Ethn1c1ty -7

The same ethnic cla551f1cat10n was used for V1Lt1ms as

s_\_/‘
was used for offenders.

vi) Relationship to Convicted

-

Several methods of classifying the victim-offender

“‘relationship are available. Statistics Canada uses six -

-

categories: Immediate Family; Other Kinship; Common-Law

Family; Social or Business Relationéhip; During the

Comm1551on of Other Criminal Act; and No Known Relatlonshlp
(16- p.85). Most hom1c1de studles in Canada, when dealing
with the v1ct1n-offender relatlonshlp, use this

classification, or a modification.

-

f% this study, the victim offender relationship
cateqories %ere élightly modified,tand'classified inko:five
groups: Familv Menmber - 1ncludlng nembers of the immediate
family, other kinship, andq%ommon -law relatlonshlps, Friend;
Business Relationship;lPdlice or Prison Guard; and Stranger
- including no relationship. As a homicide is generally
considered a very personal crime, a consistent
classification of tﬁe victim-offender relationship in terms

of interactional intimacy was considered as more

meaningful. With the possibility of the victim making a



. provocation b

O

intimacy as an indéx

cdntribhtion to her ‘or his own death, with some sort of

-

g taken into consideration in the
determination of gravity of the offence, interactional
f this possxblllty could be a factor

conszdered in the final decision.

b. Decision.Characteristics

As was described earlier, thé jury was entitled to make
a_recoﬁmaﬁdation for- mercy, to be taken into consideration
in the Cabinet reviaw. While, the judge was required to pa%s
a sentence of death, he was also entltled to make a
recommendation in his-report to the Department of Justicé; ’
In addition, the representatlve of, the Department of
Justice, in submitting the case to Mlnlster of Justice, made
a recommendation as to the appropria'te decision, and the
Miniszer of Ju3tice made a recommeﬁdapion when he submitted
the case to Cabinet for-final decision.” The nature of the
recommenéation made by each party Qas noBed as a variable

related to the decision process.

Analvsis
A simple frequency analysis was first conducted, in
order to obtain the distribution of cases across categories

within each of the variables. A second analysis involved
-

pross—tabulations between each variable and the final‘

- -
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dispositioh of execu;ion 6r cbmmuéatiqn, in order to gbtain

ébsolute a;d percentage relationshipé, for descripéive

purposes. This. cross—tabulatlon analy51s alsd produced

blvarlate correlatlon coeff1c1ents (Pearson r), from whlch
N

was obtained an indication of which variables were

univariately related significantly to the final decision.

A final analysis was conducted using multiple
regression. The advantage of‘m§}¢iple regression is that it
enables .an assessment of .the relative idfluenqe of each
independent variable on the dependent varigble, whiié
controlling for the inter-relationships or multi-’

collinearity among the independent variables.

-

A-multlple regreSSLOn model used. by Borls(Z) was
adapted to sult the present data. A; was described earller,
Boris was interested in the role of extra—legal factors 1n
decision-making. In his study, extra-legal, or social
attributes iﬁcluded race, occupation and crimimal history.
in addition to bivariate analysis (Pearson r correlations)
between outcome and social attribute variables for the
accused and the victim, he combined fﬁese variables in a

multiple regression in order to determine the most

influential among all variables on the final decision.



In the'pfesént study, a similarfanalysis using multiﬁie
regres§ion has been conduéted,‘élthOugh_the procedure
adopted here Qas somewhat different. a multiplg.regression
was first coﬁdﬁcted on offence charaéteristics, to determine
the relative impact éf each variable on the final decision.
Similar separate regressions werelaiso conducted for-
offender and victim characteristics. . A final multiple
regression was conducted, combining thé most explanatory
vﬁriables from each of 'the three regressions, in order ﬁd
éetermine tﬁe most influential among the three sets of

variables on 'the final dispositicn.

Because. all 9 persons aged 18 years or younger in this
study had been systematiéally commuted on tbe basis .of their
age, they were excluded from the reégression analysis. Their
inclusioﬁ woqld have meant that information on vériablés
other than age- could have faiselQ contributed to the
explanatory power of these other variables. The size of the

study group for the fegression analysis, theﬁ, was 100.

" Because of very low cell values, the variables of
occupational status and ethnicity were recoded for both
offender and victim. In the case of the offender's
_occupatibnél status (see Table 8), cases were recoded

~ according to whether the offender was unemployed or

98-
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‘emploved. Tﬁe‘viétim's oécupational‘statuﬁ (sée Tableilé)
was recoded into Uhémployed, Unskilled, Skilled/ﬁhite'
‘Collar, and Police or Prison Guard. The offénder's
ethnicity was recoded frdm fhé seven original cétegoriesl
. (see Table'lO) into four categoriés.' Those of Ameriean
origin (Other) were included with Anglo, and Black and
Native Canadian (there were no orientals) were combined to
‘form a Minorities categories. The victim's ethnicity was,
si@ilérly recoded. In addition, for the offence variable
Other Crime Involved (see Table 6), Avoiding Arrest and

Prison Escape were combined.
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CHAPTER 4
'WHO RECEIVES THE DEATH PENALTYﬁ: FINDINGS

During ‘the périod of study-(1946 to 1952),. there were a
total of 111 capipal caseé for which the Cabinet had to make
a decision. In the 109 césés for which daea were availablé.
for analysis, there was commutatibn in 35 (32.1%) cases. 1In
74 (67.9%)‘§a5es, the condemned pffendef'ﬁésaexecuted; ‘Qver
the seven vear peri&é,.the commutafion ratéﬁvariéd from a
low of 21.1% in 1949 to a high of 50% in 194?. "There was ﬁo

consistent pattern of increase or decrease- (see Table 2).

The caseé\game from all the provinces 6f Canada excepE-
Prince Edward Iglahd and Newfoundland. Over half of the
cases were from Ontario f29.4§: n=32) and Quebec (25.7%;
n=28). The highes£ rate of commutation was for cases from
Nova Scétiéz(lOO%). The numbers involved (n=2), however,
were- too small for this to:be of any significance. The
lowest rate- of commutation was for cases from Manitoba
(11.1%). The numbers ipvolved here (n=9) were largér thah

“those for Nova Scotia; but still relatively small. The
rates of execution and~commutation for cases from Ontario
and from Quebec, from where the highest numbers éame, are

similar. to those for the group as a whole (see Table 3).
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- ' Table 2

Final Disposition by Year of Decision

Number Number - Commutation

Year " Executed Commuted Total Rate (%)
1946 18 I . 26 . 30.8
1947 6 6 ' 12 50.0
1948 11 5 T 16 . 3.3
1949 - St1s 211
1950 .10 , 6 . 16 -« 37.5
" 1951 | 6 2 8  25.0
1952 - - 8 . 12 33.3

Total 74 35 109 (32. k)
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Final Disposition by Province of Conviction

Nﬁmber Number - Co;;utation
Province’ . -Executed Commuted Total Rate (%)
‘British Columbia 7. 3 10 30.0
Alberta: 11 5 16 3k.3
Saskatchewan ‘2‘. 3 :5 ‘ 60.0
Manitoba 8-  1: 9- 1.1
Ontario 20 12 32 ans
Quebec o S ? 28 25.0
New Brunswick v 4 1 5 ‘20.0
Nova Scotig 0 2 2 100.0
- Prince édward Island 0 0 | 0 -
Newfoundland 0 0 0 -
N.W.T. and Yukon 1 1 2 - 50.0
Total 74 35 .109

(32.1)
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Table 4 presents the-prodﬁct—momént'correlations
between all ipdepeﬁdent variables and the £inal digpositiOn. 
T%gse variables, it will be‘récalled,-ﬁévé been grouped'
together aé bffence characterisﬁics, offénder charac-
tefisgicg} victim characteristics;'gnd decision character-

istics.

Among the offence characteristics, the only wvariable
' significantly related to outcome was whether or not the

homicide was committed in the exécgtion'éf another crime

*

(Variable A.iii) (r=0.20, p«.05). Looking at specific
érimgs,_the only significant correlation was for sex assault
{Variable A.iii.a); r=0.18, p¢.05). Among the offénde:
characteristics, the presence of age (Variable B.i});
¥=-0.18, p «.05), mental abnormality (Variable B.v)? r=0.42,
- pc.bl) and previous criminal record (Variable B.vi):
r=-0.40, p+«01) were significantly ;eléted. The only
vafiables'among the victim characteristics whichlwére
significantly related to the final disposition were the
victim being an infant.(Variable C.ii.a); r=—Q.20, p ¢«.05},
and the family conhection in the offender-victim
relationship (Variable C.vi.d); r=-0.18, p<.05). Aamong the
decision,characterisfics, the reéommendatioﬁs of the jury
(Variable D.i); r=0.49), the judge (Variable D.ii); r=0.64),

the Department of Justice (Variable D.ii); r=0.91), and



k. .
. ‘ | iable;4
Correlatlons (Pearson r) between Flnal DlSpOSlthn
and Independent Varlables

Independent Variable. R ~© Ppearson r- .

A. Offence'Charaeteristics~, : o o I
i) Year of Decision . LT . =0.03
ii) Province of Decision ; S - 0.03
iii) Other Crime Involved 7 Lo . 0.20*
a) Sex Assault . - T . 0.18*
‘b) Robbery .. - . . wro o . 0.06
c) Prison.Escape - R ' .7 0.07
d) Avoiding Arrest . o " . 7 0.08
iv) Premeditation . S -0.01

v) Brutality/Indignation =~ o o.08

-B. Offender Characterlstlcs

i) age . . : -0.18*%
ii) Sex ' : ’ 0.12
iii).Occupational Status , : 0.09

iv) Ethnicity o - '
a)- anglo . _ : : - =0.05%5
b) French ’ 0.13
c) Native ' : ~0.01
- d) Black ' . 0.10
e) Oriental ‘ ' . - N/al
£) European . ‘ -0.10
"g) Other : - 0.06
. v) Mental Abnormality =~ - 0, 42*%*

vi} Previous-Criminal Record : L 40%**

108 -
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_Table 4 (continued) o ;

.

Correlatlons {Pearson r) between Flnal Dlsp051tlon
: and Independent Variables

Py,

Independent Variable | o ' Pearson r

C. Victim Characteristics

i) More than 1 ‘ ' . - 0.15
ii) Age _ ' :
a) Infant - -0.20*
. 'b) Under 16 years but not Infant : 0.15
iii) Sex - : 0.02
iv) Occupatlonal Status ' : -0.11
v} Ethnicity : - ‘
- a) Anglo ' 0.07
b) French _ ' - 0.19
+.C) Native _ -0.07
- d) Black . | . n/A]
e) Oriental 0.12
f) European . —0.28
g} Other ' -0.18
vi) Relationship to Offender ' _—
a) Family Member -0.18%
b) PFriend : - : 0.05
¢) Business : ~0.03
d) Stranger . . : T 0. 04
e) Police or Prison Guard - - 0.13

D. Decision Characteristics

i) Jury Recommendation . : _ 0. 49%*
"ii) Judge Recommendation 0. 64**
iii) Department of Justice Recommendation ‘ 0.91**
iv) Minister of Justice Recommendation 1.00**

[ 4
** p¢.01
* p«. 05 . -

1. No cases fell in this category.
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of the Minister of Justice (Vatriable D.iv): r=1.60} were all

significantly related (P:.01).

| These high correlations .in relatlon to recommendatlons
for or agalnst mercy 1ndlcate that the Cablnet 1nvar1ablv
followed the recommendatlon of the Minister of Justlce, so.
that, de facto, the dec131on to commute a death sentence was
made.by him. In his dec151on, he was closelv guided by,
though he did no£ invariably follow, the recommendation of

the Department of Justice.

Among the 109 cases analyvzed in this study, commutation
was recommended by the Department of Justice in 36 (33.0%)
cases. This recommendation was followed in all but one case

(97.2%).

" Why this single exception was made is somewhat
‘difficult éo understand. The represéntative of the
Department of'Justice, following his summary of the case,
conéludéd with a-recommendation for mercy after noting,
firstly, that an independent psychiatrist had asssessed the
convicted as "prepsychotic, and definitely psychotic within
the next few yearé* and that the Crown ps?chiatrist
~c0n¢urred with this opinion and, seconély, that "... (a)part
altogether from the problem of insanity, none of the
officialé'(in the Attorpey General's Department in the

province of conviction) will guarrel with commutation”,



adding that “(t)his‘takes into account a certain degtee of
1ntox1catlon, a lack of plannlng and medltatxon, {and) the
apparent attempt to commlt su1c1de The recommendatlon of
the Department of Justice appeared to be influenced by the
psychiatrist's diagnosis of psychosis as well as by the view
of an official of a provincial ‘government department that
thefe were other mitigating factors, so much so that commu-
tation would not be unacceptable. In a handwritten note
,added to hlS formal recommendation not to interfere with the
sentence, the Mlnlster of Justlce stated: "(a provincial
Attorney General official) tells me ... that all ‘he told.
(tte bepartment of Justice representative) was that he would
not object to commutation. He was in no sense recoﬁmendihg
for or against commutation."™ This note, which is theldnly
indication of an explanation for not accepting.tﬁe recomm-
endation of the Department_of Justice, suggests that the
Minister of Justice felt that the provincial Attorney
General's position had been misrepresented, although "none
will guarrel with" and "would not object to" seem to be sub-
stantively identical in meaning. 1In addition, the Minister
of Justice appears to have either not taken the indeéendent
psychiatric opinion inte.accqunt, or not found it to be a
suffieiently mitigating factor. It is also interesting to
note that this wés.the singie case in which an independent

assessment of mental illness did not result in commutation.

109 .

b
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In 73 cases, the Department of Justice recommended

Lr

}against commutation and all cases resulted in execution.

Q;’ ~ Mercy was recommended by the jdage.in 20 (18.3%) ofgghe
;09'cases, and 19 (95%) of these resulted_in commutation. -
In 41 cases, the judge recommended agains; mercy,.ané 37
(90.2%} resulted in execution. In one of the four cases
resulting in commutation, the judge's recpmmendation against

_mercy was scmewhat gualified, in that he noted: "It is
difficult to see ény‘extenuaiing circumé;ances, exceét

youth." (The convicted person was 23 years old, and had

murdered his 3-week old child.)

Of the remaining 48 cases, iﬁ which no recommendation
‘was made,- 12 (25§) resulted in commutation. Décumentation
suggested that the judgej@id not always appear to have been
fully informed about his right to make a recommendation. 1In
one case, for example, he states: "I have no recommendation
to make. I am not familiar with departmental practicgs in

this regard.” This was a rare instance, however.
g

The Jjury recommended mercy in 20'(18.3%) of the 109
cases, and 16 (80%) resulteé in commutation.. Only a single
recommendation agalnst mercy Qés made, and this case
involved extreme brutality and resulted in execution. 1In
the remaining 88 cases, for Whlch\PO recommendation was made

at all, 19 (21.6%) resulted in commutation. There are a /
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ber of. indications throughout the docimentation overall

i

that, for many of the cases, the jury was not aware and was

not advised that it oould make any recommendation.
< . .

r
.,

Recommendatiéné made by the végibus parties and -the
'final disposition resulting in these cases are presented in
Table 5. As can be seen from these comparative data, the
level of concurrence by Cabinet‘with mefcy.recommendat§ons
wéé-lowest when it was made by the Jjury, and increased with
eécﬁ-éubsequent recommending party. In the'cése of &

. recommendation against mercy, concurrence was unanimoas for

all parties except the judge.

mable 6 presents details on.the significantly related
offence characteristic of éssociation of the homicide with
.the‘commission of another crime. As can be seen, another
crime was committea at the time of the murder in over'hélf
of the cases (51%, n=56). The overall commqtation rate . for.
these cases (19.6%) was considerably lower';han that for
those Qhere no other crime Qas involved (43.4%). When the
_othef crime is specifically considered, the lowest commu-
tation rate was for murder occurfing dufing a-prisdhleécape
{0%, n=1), although the single case'precludes attaching any
significaﬁce to this fiéding. The next lowest commutation
- rate was for mﬁrder associated with sex assault (8.3%,

n=12). Commutation in homicide cases involving avoidance of

arrest was 12.5%. Here, too, the numbers were small {(n=8).

o b i b ad T
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‘Pinal Disposition by Recommendations

e

Table 5

For or Against Mercy:

112

Recommending |_ Commuted Against  Executed
Party ' Mercy No. -~ % | Mercy No. %
Minister of L R ‘
Justice 3% 35 100 74 74 100.0
Department of Lo -
- Justice 36, 35.7 97.2 73 73 100.0
 Judge 20 19 95 41 37 90..2
Jury 20 16 80 1 1 100.0

-




Table 6
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Final Disposition by Type of Other Crime Involved

2

Other Number

Number ‘ Commutation
Crime - Executed Commuted Total - Rate (%)
Sex Assault 11 1 12 \‘*\\g.a
' Robbery ' 25 10 35 28.3“““m
Avoidance of - _ |
" Arrestl | 7 1 8 12.5
Prison Escépé 1 0 1 0.0
Total | Y 12 56 19.6
No Other Crime  ° 30 . 23 53 43.4
TOTAL - E7 35 109 (32.1)

1. 1In all cases, the avoidance of arrest followed a robbery
or intended robbery. For simplicity of analvsis,
robberies occurring in these cases were included in this

category.
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fIn all these cases, the murder was: of a. pollce offlcer and
.each one 1nvolved a robbery ‘or 1ntended robbery. When'the ;'
‘assoc1ated crlme was robbery alone, the commutatlon rate was_

.con51derably_hlgher (28 6%) _ There were 35 such cases..

>

Not 31gn1f1cantlv related were the varlables of
premedltatlon, brutalltv/lndlgnatlon,'vear of dec151on, ‘and

- ) '.

province of conv1otlon.

~
L]

Over a third of the murders 1nvolved some degree of
premedltatlon (36. 3%), n=37), and the commutatlon rate for
these murders was 35.1%, as compared with a surprlslngly
-lower rate of 33.8% where there was no premedltatlon. In 7.
‘cases, there was . 1nsuff1c1ent 1nformat10n on file frOm which

to make a judgment as to whether the murder‘#as

\

o

premeditated.

According to comments made by the judge in his report,
very few murders dnvolved a marked degree of brutality, or
of pubiic indigﬂ;tion (535%, n=6). The commutation rate for
‘these cases was 16.7%, compared with a rate.of 33.0% for

those in which this factor was not noted as present.
| y
The 109 offenders were involved in a total of 95

separate incidents, i.e. a number of incidents (n=11l) led to
more than one murder .conviction., In the majority (n=9) of

these multiple conviction incidents, there were two
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- perpetrators, whigg one led ;é th:ee convictions and one of

-

them to 4 convictions. |

THe commutation rate. for the 25 persons who were not

| singlyéresponsiale'for the murder was 24% (n=6), contrasted

with a'commhtationirate df'34;5$1(n=29)'among the 84 lone

‘killers.

-

The offender ‘characteristics of. significance to the-
final dispositioh of the case were age, mental abnormality,
and previous criminal record.

J

The ages of the murderers ranged from 15 to 68,

although over half were .under 30 (51.3%, n=56). The rate of
comnufation varied considerablb with age (see Table 7), and

indicated a U- shaped ralationship (see Figure l), Wlth the”

-rate being highest for the youngest and oldest age categor-

~les. All those in the Under 19.and 59 and over age~groups

were commuted (n=9 and 2, respectively). The lé to 28‘age<ifiy\
gfoqp is the only group whose commutation rate (28.6%) was>-
even close to that for the whole group- (32.1%), and

gresumably the large size of this group heavily’ipfluenced

the overall rate. It is interesting to note that effenders

in this age group.was ultimately less harshly.dealt with

than those falling in the riext two older categories, given

that this younger_group is typically tﬁe most highly

represented in the criminal justice system and regarded as

[E P T
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. Table 7 - .
' Final'Dispositionrby Age of Offender:
¢ . T
Number .. Number Y Commutation
Age. - : Executed = Commuted Total Rate (%)

Under 19 years -~ =~ | 0 9 -9 100.0
: L 3 .

19 to 28 . - 30 12 42 . 28.6

29 t0 38 - 27 ‘5 32 - 15.6

}

39 to48 - 12 3 15 Y 2000
49 to 58 5 <4 9 - 44.4

. 59.and over 0 2. 2 100.0 -

Total - 74 - 35/ 109 . (32.1)

[T



Y
.'.j  Figqreﬂl '
.Cém@ﬁtation'Rate\(g) by'Agefof Offender
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‘the most problematlc. The hlgher commutatlon rate could
"reflect a ‘reluctance to execute younger offenders, even 1£
they are over 18. If the age grouplng is adjusted to’
1nclude a sllghtly older group - 25 to 35 % the‘commutation‘
ate drops notlceablv, to 6.3%, whlch suggests that youth

may be a factor influencing the flnal decision.

Méntal abnormallty included any form of mental

. i~

'dlsturbance or retardatlon that was con51dered sufficient  to
act as a mlthatlng factor, aven though it had not been y
'suff1c1ent to sustain a dlagn051s of legal 1nsan1tv,.' The
defence of lnsanlty was raised but not sustalned in a number
of cases., In some cases,-lt-had not been seriously
addressed by the defence counsel and in other cases,'it'was
not supported by expert court testlmony Nonetheless, it
had been profferred as one, of several defences. The manner
in which this was done seems to suggest that it is a defence
strategy freguehtly adopted in capital cases as a matterrof
course. | | |

- -

The existence of mental abnormality of such a nature as
to act as a mitigating factor was suspected in only 16‘
cases. In 5 of these cases, an independent psychiatrist
reported the existence of no evidence of serious mental
1mpa1rment. In 11 of the cases, the offender was considered

to have a serious degree of mental impairment 1ﬁ3the form of

s

had
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\elther a psychlatrlc dlsturbance or. mental retardatlon.--“

Commutatlon of the sentence occurred 1n 10 (90 9%) of these

-cases, compared wlth a commutatlon rate of 25 5% for cases

where. the presence oﬁ nental abnormalltv was not serlously
raised.
‘Information of the existence of a previous criminal I

record was avallable on only 55 of the 109 cases. Of these

_fSS about two—thlrds (61 8% n= 34) had some prev1ous

-czlmlnalulnvolvement.‘ Occa51onallv, the 1nvolvement was

detailed in the files, but'most,frequently it was simply

- mentioned without elaboration. ~ Of those with a previous
. criminal record,‘only 4 .had their sentences commuted - a

ratelof-ll.S%.”-This compares with a rate of 47.6% for those

without such a record, and a rate of 38.9% for those on whom

the information was not available (see Table 8}.

: Offender'characteristics that:were not related to the
final disposal were the sex, the occupational status, and
the ethnicity of'the offender. As far as sex was concerned,
there were only 3 females among the lO9loffenders, and two
of these (66.7%) had their sentences commuted. fhe

commutation rate for male offenders was 31.1%.

As can be seen from Table 9, almost the entire group

were either unemployed or unskilled (84.4%, n=92). There

-

o e b
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. ‘Table 8 .
-~ . ‘ " N “‘ . . ) . ' o . )
‘ Final.D‘ispos_ltion by Previous Criminal Record
Previous Criminal  Number = Number o Commutation
° Record : Executed Commuted  Total - Rate (%)

Yes T 30 . 34 11.8
No -+ -1 - 11 10 21 47.6

Unknown 33 21 54 3809

Total 74 35 - 109 (32.1)
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. ™

Final Disposition by Occdpational Status of offénder

. o
Occupational = -~ Number Number .  Commutation
Status : Executed Commuted Total Rate (%)
. Unemployed . ° 33 . 10 a3 23.3
Unskilled S 30 - .19 49 38.8
Skillegd - .. 6 2 g ©25.0
White Collar and L SR '
Professional 0 . 1 - 100.0
Unknown 5 3 8 37.5
Total - 74 35 109 (32.1)
. e

#.
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were 8 .skilled WOrkerS‘ahd one white collar worker:oonvicted_

. of murder. The cohmutation‘rate was lower for the skilled
workers (25 0%) than for the unskllled {38.8%) and again

lower for the. unemployed worker than for the skilled worker.

7 wlth‘regaro to the ethnicity‘ofﬁthe offeﬁder, there
' were'equai nombers of individuals of Anglo and French origin
. ‘(28.4%, n=3l‘in each categorv). .Those of'Europeaa origin
_fconstltuted an almost equally 1arge group (27.5%, n=30).,
Thls last grouo had the hlghest commutatlon rate (40.0%).
The_commutatlon.rate-(35:5%) for those of Anglo ethnicity
was higher than for those.of frenoh origin (22.6%). The
remainihg oases invo1ved 6 Native Canadians, 2 Blacks, 5
Amerrcans and 4 of unknown ethnicity, and the commutation
rates:for these four grouwps were 33.3%, 0%, 20.0% and 50%,

respectively {(see Table 10).

With regard to the characteristics of the victim, it

must be pointed oup that the 109 capital cases involved 130

. (a—g\\ victims in a total of 95 incidents, i.e. a2 number of
A incidents (n=13) involved more than one victim, one of them
K\ involving 23 viotims in a bombing. Four-of these multiple
// victim incidents involved more than one perpetrator. Among

the 18 perpetrators of multiple-victim incidents, 2 (11.1%)
. ~
were commuted, contrasted with a commutation rate of 36.3%
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. © Table 10
‘ Finai bispositioﬁ_by'Ethnicity of Offender

- : ,f;xumber- Number Commutation
Ethnicity Executed Commuted  Total Rate (%)
anglol - ' 20 11 31 35.5
French o 24 7 3 22,6
Native oo 4 2 6 0 33.3
Black | 2 o 2 0.0
Oriental ‘ ‘0: e | 0 -
Eurcopean . 18 12 30 - - 40.0
Other.2 : : ' 4 ‘ 1 ‘, 5 | 2°.0
. Unknown 2 - 2 4 50.0
Total 74 35 109 (32.1)

1. This includes British origin.
2. All cases in this category were Americans, of unknown
ethnic origin.



for single-victim incidents. The'hwo eéﬁmdhedfkiiier57
lnvolved in these mult1ple—v1ct1m 1nc16ents were both under
19. These results quggest1 W1thout consmderlng other
factors, that the factor of there belng nultlple v1ct1ms was
strongly related to the final decision. They elso add
strong confirmation to the mitigating nature of the vouth

~

‘factor.

,

As mentioned eeflier, only ihformationron the single
victim to which the chafge related has been included in this
analfsis. It should also be noted again that where more
‘than one individual was convmcted for the murder of a single |
' victim, information on that same vietim was included for

each conviction case.

-

Among the victim characteristics, age (but only where
the victim was an infant), and the’ relationship to the
offender (famlly member) were significant as far as the

final disposition of the case was c¢oncerned.

In 48 cases, there was no direct refefence tc the ?

victim's age, although it was clear from other information,

H

~

such as a reference to the victim as adult or taxi-driver),
that the victim was an adult in each of these cases. In the
61 cases where the age of the victim was Known, they were as

follows: 2 infants, 6 under 16 years (exclusive of



infénts), 2 beﬁween is and 19 (inclusive}, 13 in their 20s,.
6 in their 30s, 6 in their 40s, 7 in their 50s, 9 in their
60s, 9 in their 70s, and 1 in his 905,_ Because of the large
_humber of casés in whigh the victim's age was unspecified,
no analysis was conducted‘of the relationghip between
viétim's aée and final disposition, except for those victims

under age 16.,

. ‘The two infant gictims fesulted from separate
inﬁidenté,:and in both cases the sentence was commuted. In
gachicase, the infant had been_killed by one of its parents,
in one instance the parent being a 23 year oid mqthef, and_
in the other a 23 year old father. 1In the case invoiving N
the mother, the representative of the Department of Justice
raised the possibility of the case beiné regarded as
infanticide, but noted that the judge found 'the evidence to
be insuﬁficient to support such a .reduced charge. The
represehtative recommended that the sentence be commuted to
. life imprisonment, with "any fﬁrther clemency to be
determined in the light of future developments”, a
qualification which he had not made in any other case. In
Both these éases; the "youth™ of the offender was mentioned
as a.mitigating factor, a consideration which had not been

mentioned in several other cases where the offender was.

%
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'“;'qf similar age. The few number of cases precluded fd%ther

“ipvestigation\of'the relationship between commutation and

puremi——
rm————

-

In the 6 cases involving a vicfim under 16, the

offender was executed in all cases except one, the.offehder

in this case being under 18 years himself.

ﬁith regard  to phe victim's relationship to tﬁe
offender} in well éver half of the cases, the victim was
gndﬁn to" the murderer, either as atfaﬁily'membef (25.%%,
'n=28), friend (22.9%, n=25) or throué% a business
_relationship (10.1%, n=11). Overall, 58.7% (n=64) of
"victims were: known to their'kiiler.- Among the remaining
caseé; the victim was ' a §Eranggr‘in 36 (33.0%) cases and a
_ police officer of prison guard in 9 (8.3%) cases. Murders
involving a family member most frequehtly resulted in
commutation (46.4%; n;13).' The commutatidn rate was 36.4%
-(n=47 where the‘offender;victim relationship was a business
rélationship. Where the relationship was thatlof friend,
the rate was 28.Q% (n=7).and where it wés stranger, the rate .
was 27.8% (n=10). As mentioned earlier, only one case.
involving the death of a police or priSOn officer resulted

in commutation (see Table ll).
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- Final Disposition by Victim's Relationship to. Offénder.

Relationship Number Number . Commutation
e ‘ Executed Commuted Total: Rate - (%)
Family Member 15 13 28 46. 4
' Friend- . 18 7 25 28.0
Businéss 7 4 11 36. 4
_Stranger 26 - 10 36 27.8
"Pplice Officer' _ :
of Prison Guard 8 1 9 11.1
Total - 1 74 35. 109 . - {32.1)
LT - - '\/ W
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‘cases in bothH these categories (n=4) precludes any inter-

\-‘l B .‘ - ‘\ B . ' ' ' . . : " ] e . ‘ _ 112-8

e = - 4 “ ~

The vmctlm characterlstlcs that were not 51gn1f1cantly

related to the flnal dec1510n were sex, occupatlonal status

and ethn1c1ty. o
. . N \

Thlrtv—three cases lnvolved a female v1ct1m and in

B one third of these, the sentence was commuted (33 3%

n=11). The commutatlon rate in cases where the victim

- .was male was.almost identical (31.6%, n=24). _ ' 2

About half of the v1ct1ms were ln a low occupatlonal

;status - 4 unemploved (3 7%)_ 46 unskilled (42.2%), and 4
.'skllled (3.7%). Of the remaining cases, 26\(2319%) uictims
were white collar or professional, 9 (8. 3%) were police

-offlcers or prison guards, and the-victim's occupational - -

—

status was unknown in 20 (18.3%) cases. Commutatlon most
freQuently resulted when the victim was either unemployed
or a skilled worker (50%). However, the very few number of
retatioh from these findings. fhe commutation rates for
cases where the victim.was unskilled .or white coliar/
professional were very similar to the overall rate, at 32.6%
and 30.8% respectively. As would be expected, commutation

in cases involving the murder of a police officer or prison

guard (n=9) was'very infrequent (11.1%), and in the single

instance of commutation, the offender was under 18 years

0



of'aqe.- For the 20 cases where the v1ct1m s occupat1onal

status was unknown, the commutatlon rate was 35 0% (see Table

12).

in wéll ovéf oné—thi:d of'éhe cases (58.5%, n=42),‘£he-
_viétim's‘ethnicity‘was‘not mentioned in the.documentatiqn.
AMOng thoge'for which information was available, there were
almost equal'nﬁmbers of victims of Anglo (20.2%, n=22),
Prench (l9 3%; n=21) and European (17. 4#, n=19) ethﬁicity. _
The remalnder 1ncluded 2 Natlve Canadlans (l 8%),A O/}éﬁtal‘i
(1.8%) and 1 American (0.9%)Aof unknown_ethnlc origint |
Ignoring the categories with very smail‘numbefs, commutaﬁion
occurred most freduently when Ehé victim was of‘Europe;n
drigin (52.6%, n=10). The commutation rate in\caées where

the victim was of Anglo ethniéity was 25.3% (n=6); and whefT—
the victim waé of French ethnicity, it was 19.0% (n=4). 1In
neither of the two cases where the victim was an Oriental was .

the sentence commuted.

The single case where the victim was af~ American and one
of the cases where the victim was a Nétive Canadian resulted
in commutation. Of those cases where the victim's ethnicity
‘was not known, 31.0% (n=13) resulted in commutation (see’

. Table 13).



Table 12

~130

¢ Final Disposition by Occupational

Status of Vigtim

. Occupational

‘Number

’ Number Commutation
Status ‘|Executed Commuted - |Total Rate (%)
“Unemployed . - 2 2 4 50.0-
 Unskilled 31 15 46 32,6
Skilled 2 2 4 50.0
White Collar and - _ ;
Professional 18 8 . 26 _30.8
Police Officer or : )
Prisen Guar 8 1 9 11.1
Unknown 13 7 20 " 35.0
N \ .
Total 74 35 109 {(32.1)




" Table 13

i

Final Disposition by Ethnicity of Victim -

N
AY
- , A
x .
//_ .
_ : Number Number Commutation
-- . Ethnicity ~ |Executed Commuted |[Total Rate (%)
Anglo 16 6 22 27.3
French 17 4 21 19.0
. Native 1 1 2. 50.0
* Black 0 - o 0 -
oriental z 0 2 0.0
European 9 10 19 .{;_;, 52.6
Other! 0 1 1 - ~—"100.0
Unknown " 29 13 42 31.0
a . o
Total 74 _: 35 109 (32.1)

1. Includes an American of unknown ethnic origin.



Multiple regression analysis Fésfconducted bn only. 100 ‘if

e

) cases - those where the offende:mwas over lS-years.. Cases

where:theﬁoffender'wasnunderl18 yearslﬁére excluded from

analysis as commutation consistently resulted on the basis of

'ﬁhe oﬁféndef's age alone.L Theif inciusion in the analysis(
i# was tﬁoﬁght,.would tend tb!biaé thé'fesults. Four
multiple regression anélyses were conduéted} The firsﬁ Qa;
'with tﬁose Qariables,categofized as offence charécteristics, '
the sécond with offender charécteriétics, the.thifdlwitﬂ |

victim chéracteristics; and the fourth with those variables

that explained at'least 1% of the variance in the other‘three'

regression analyses.

The multiple‘regressidﬁ on‘offenée characteristics
‘included all five variables described earliggrunder this
category. The "other crime” variaéle,‘howevé;, was éntered
as three separate dummy variablés, to ﬁake into account the
particular foences involved, and the offences of "prison
}escape“ and "avoiding ar?est" were combined, as there were so

few cases in total (n=6), and only 1 prison escape.

As can .be seen.from Table 14, the most influential
offence factor in the final decision was murder occurring
during a/?obbery,'which explained 4.9% of the variance. This

{
was f owed by murder occurring during a sex assault (4.3%),

L Toros P
IOV ST PPt

o



‘ Tgble 14

Rz'and_Change in R2 betwéenidffence
Characteristics and Final Decision

133 -

Chang%

. Offence Characteristics R2 in R

|‘\— N .

Murder occurring during a robbery 0.049~"| 0.049

Murder occurring during a sexX assault 0.092 - 0.043

Premeditation 0.112 . 0:020
" Murder occurring during a prison ' <

escape or avoidance of arrest 0.132 0.192

Year of Decision : 0.141 0.009

Province of Conviction 0.150 0.009

Brutality/Indignation 0.150

'0.000

-
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' the presence of preﬁedltatlon (2 0%) and murder occurring
durlng a prlson escape or. avoxdance of arrest (1 9%) lfThe
remaining varlables each explalned less than 1% of the
variance, and were thus not con51dered to merlt further
ahalysis; Overall varlableﬁ,relatlng.to,the offence

. " . [ . ) s
explained 15% of the Variance in the final decision.
. ’ : ‘ _ :

The regression on offender'eharacteristies'included
five variables. - The’ varlable of sex was omitted, as all but.
3 cases were male. . In addltlon, the four ethn;c1ty

'-categorles‘were entered as separate dummy variables.

,jThe most influential among the offeﬁderreharacteristics
(Table 15) was the ‘presence of mental‘abnorﬁality,‘whiéh
exélained 20.3% of the'variance. The only other factors.to
explain at leaSt.i% of variance were Euroééan ethnicity
(1.7%), and brevious ¢riminal fecord (1.4%). Offender char-
acterlstlcs overall explalned 24.9% of the variance in the

final dec1510n.

- The regression on victim characteristics included five
variables - all except age, which was omitted because of the
'large number of cases for which this 1nformat10n was either
not avallable or only roughly indicated or, in the case of
the victilm being an infant, because there were only two’
cases. The,caeegories within ethnicity and occupational

status were entered as separate dummy variables.
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‘Table 15

' R? and Change in R? between Offender
Characteristics and Final Decision

L . o : Changs_

Of fender Characteristics S RZ in R®
Mental Abnormality SR - " 0.203 | .0.203 .

-Ethnicitv - European - - .. : S 0.221 0.017
Previous Criminal Record o 1 0.235 0.014 ~

Age - ‘ B N _ 0.244 . 0.009

. Ethnicity - French -1 0.247 0.003

' Ethniecity - English E -1 0.249% | 0.002

Ethnicity - Minority : - 0.249 0.001

Occupational Status B B 0.249 "~ 0.000
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rAmohg the"vidtimichéracreristiES.(Teﬁle 16), thoge‘
'whlch explalned at least’ l% of varlance were a famllv member
.relatlonshlp, accountlng for 4 9% of ‘the varlance,.followed
by European ethn1c1tv (3. 9%),'the fact’ of there belng more
hthan.one vxctlm (3.1%){ anstranqer relatlonship (1.9%) and,a
.police officer“or prison guard reiationship (1.5%).° Vietim .

characteristics oGerall explained 18.2% of variance.

"Results of the final regression, on all characteristics

from ‘the previous regressions which had explained at least 1% .

of variance in the final decision, are presented in Table
17. The factor of mental abnormality was found to explain

the highest amount of variance (20.3%), and accounted for

more of the variance than all of the otheér factors together.

This was to‘be expected, given its relatively bigh

correlation coefficient, and its R? value in the regression

on offender‘characteristics.- Other variables which exblained‘

at least 1% qf variance were rhe fact of there being‘more'
than one rictim (2.8%), premediration {2.4%), mqrder
occurriné during a robeery, or during e.sex aesault (each
2.3%), the victim's relatioﬁship to the‘qffehEer being that
of a police officer or prison guard (2.2%), the offender
being ef European ethnicity (1.2%), and the offender having a
n previougﬁeriminai record (1.2%). All of the variables
together explained 35.4% of the variance in the final

decision.

L alacee-



# s Table 1B

o

‘Rz‘ahﬁ‘Change inuRzﬂbépween'Viéﬁim
- Characteristics and Final‘DegisiOn

~

N
W2

Change

0.182

Victim Characteristics . R? ¢t in R
.\\-

"Relatlonshlp - Famlly Member \\ 0. 049 0.049 -
Ethnicity - European -'\ .088 | 0.039
More than one victim _ ‘ 19 0.031 -
Relationship - Stranger , O.TS§ . 0.01¢9
Relationship - Police or Prls\a Guard | 0.153\ - 0.015
Ethnicity - French - 0.161 ™} 0.008
Occupational Status - Unskllled 0.169 |~ 0.008
0ccupat10na1 Status - Unemployed 0.176" 0,007
Sex . 0.182 0.086
Ethnicity ~ English 0.182 0.000 .
Ethnicity - Minority 0.000
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SR " Table 17 | _ L
N ' L b
'R? and Change in R2 for Characterlstlcs whlch had
'explalned at least 1% of Variance in - Final Dec151on
in Regre351ons by Cateqory i
‘ ‘ S ' .Changg
Characteristics o . R? ‘1n R
Offender - Mental Abnormality - =~ | 0.203 . 0.203
. ‘Victim . = More than one victim . . © | 0.231 -} "0.028
. Offence =~ Premeditation . - - - | 0.256 | 0.024
“'Offence ~ —"'Murder occurring durlng a : .
. robbery 0.279 | 0.023.
Offence - Murder occurrlng during a sex *
T - assault 1 0.302 "0.023
-Victim - Relationsghip to Of fender - -
Police or prison guard 0.324 0.022
Offender - Ethnicity - European . 0.336 .0.012
Offender - Previous Criminal Record 0.348 0.012
Victim - Relationship to Offender -
Stranger. 0.353 0.005
Vietim - Relatiopship to Offender - “
Family] Member 0.354 0.001
Offence - Murder ,Occurring durlng a
pri€on escape or avoidance A :
of arrest _ 0.354 0.000




" References
N

2.  COHEN, J., & COHEN, P., Eds. (1975) Applied Multiple

1139

R ) rl

BLALOCK, H.M. (1972) Social Statistics. 2nd Edn.
. Toronto: McGraw-Hill Book Co. '

. Regression/Correlation Analvsis for the Behavioural
Sciences. Hillsdale, N.J.: Lawrence Erlbaum Associates
Inc. : S . . . ' “- ' .

'HULL, C.H., and NIE, N.H. (1979) SPSS Update. MNew Pro=

cedures for Releases 7 and 8. Toronto: McGraw-Hill
Book’Co.

NIE, N.H., HULL, C.H., JENKINS, J.G., STEINBRENNER, K.,
and BENT, D.H. (19759 Statistical Package for the
Social Sciences. 2nd Edn. ~Toronto: ‘McGraw-Eill Book
Co .’ " i ’ )

OVERALL, J.E., and KLETT, C.H. (1972) Applied Multi-

- variate Analvsis. New York: McGraw-Hill Book Co.



140

: . E ) b

f?;:; ‘CdAPTER 5
THE .DEATH'.PEﬁA'I.;TYl AND DISCRETIONARY DEC:éiON—MAKING '3'
The'question beihg examined here was whether, among
persons sentenced to death, those who were executed eould.be{
Vdifferentiated from those whose'sehtenoe Qas commuted,'on‘the

basis*of extra-legal characteristics.

Correlation analysis on all 109 cases fndiéated that
thtee_extra-legal charaCterfstiosbwere significantly related
to the final decision ~ the offender's age,.whether the

- ’ vietim was an 1nfant, and whether there was a family relat—'
“ e *+ lonship between the dffender and v1ct1ml ‘Among the varlables
. | that could be con51dered legal cha:acterlstios, those7§hat
N s the correlation analeis showed tolbe significantly related

to the final decision were. the fact of the murder occurrlng

‘.u-’

durlng another crime, mental abnormality, and previous

criminal record.

Multlple regression analy51s conducted separately with
the offence, offender and v1ct1m characterlstlcs showed that '
the extra- legal characterlstlc of offender 'S age made no
.contribution to the explanation of the variancef; The loss of
the Empaot of the offender’'s age may be due to the exclusioh

 from the analysis of the 9 cases-'where the offender was under

18 years of age, all of which had been commuted on -the basis



P

of_tﬁe offender's age alone. . Qf‘ﬁhe_other significantly

correlated extra—légal characteristics, the fact of the

.

"victim being an infant had- been excluded from the regression

e

" the final decision.

analysis because there were only two cases, and the victim's

family relationship was found to be:an important explanatory

factor. The regre551on also found the extra- legal
cbaracterlstlcs of European ethn1c1ty on the part of either
the offender pr'victim: and a stranger relationship. between

the offender and victim, to explain some of the bériance.

The significantly correlated legal characteristics of the

murder occurring during another crime, mental abnormality,.

and previous criminal record were all found to be important.

In addition;'the legal characteristics of premeditation, the

fact of the murder involving more than one victim, and a
police or prison guard relationship, were also found to be

- ’ ‘a . .. 0 »
factors that contributed tosthe explanation ¢f variance 1in

i

The final regression analysis, with those variables
which had explained at least 1% of the variance in the

Separate regression analyses, showed that the most important

- ..H-

rva;iables were the legal characteristics of mental

rmality,ﬁthe"murder inJolvinQ more than one victim,
‘ ' $
premeditation, murder occurring during the crimg}of robbery
or sex assault, the victim being a. police oﬁ%&cer or prison

guard, and previous criminal record, together with the

{

e e bt e



Fﬂ-extra leqal characterlstlc of European ethn1c1ty on. the partAf}‘ 

{'jof the offender.;

| These flndlngs 1ndlcate that the flnal dec151on is
based la;gely on leqal attributes, although extra legal

: attrlbutes do play some part.. The flndlngs do nét reveal

. suff1c1ent evidence that the conflict theory ca explaln the
appl;catlon_of the death penalty. No, hqweﬁegfgdo‘they )
‘reveai-evidence‘that itsiapplication.eould be explained in

terms of consensus theory.

' Thefe are hﬁmefous-qualificaﬁion thch need to be taken
1ato account in con51der1ng the flndlngs .0f the ‘study. Some
cof them are of a methodologlcal nature, relating to thei\
'lnformatlon available, the size of the study, and the methods
of analysis. Others relate more to the cenducibeness of " the
deeision—aaking procese to conflict theory testing.

Some serious limitations were presented by the
unavailability of more detailed.informa;ion, particulariy En
respect of socio-demographic characteristics for both the
foeﬁder'and victim. We can perhaps assume that the repre-
" sentative of the- Department of Justice and the Miaister of
‘Justice made their recommendations on the basis of the
: ip{ormation conﬁained in the documentation and so had access
only to the same skeleton_eocio-demographic infbrmation as

’ -



T

.i&ae‘aGaiiabie'for‘this stady;; The judge, however,'ehose
d'recommendatlon was. hlghly correlated to the. flhai dec1sxon;
‘was present-ln the;courtroom, and his recommendatlen could-
'have beeﬁhiaf;ueaced by, much fine}‘SOCial‘classzdietinctions
' fthaﬁ:codldlbe gleaaed from eae‘documented iﬁfofmaticn, A

~ related fact‘hereoﬁaS'the absence‘of dﬁ mation on some of

‘the independent variables in some cases. cases with’

.missing data were retained in_the‘analees.' Itfwas assumed :

‘that this missing infofmation'was'not avallable to the
decision-makers, and.ehe fact of it not- belng avallable and’
consegquently not used appeared to be just as relevant as the
information that was available and. consequentlv used. ot

However, some of_this missing 1nfornat10n may have been known

to the judge and have influenced. his recommendatlbn.

-

-

In this regard, it may have been more illuminating in
examihing the factors operating in the final decision to look
at individual cases. In an assessment of criminal sedteac—

ing, Gibson(l) found that aggregate data could mask the

presence of structural factors, in this case discrimination

on the basis of race. It was only when he'examined the
decisions of individual judges that the element of discrimin-
ation became apparent, in that some judges dealt with blacks
more harshly than with whites. BAttitude and personal data

that he obtained from judges themselves suggested, among

)

s
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.other thlngs, that the judge 'S assoc1atlons to’ polltlcal
‘culture were a factor 1n dlfferentlal sentenc1ng. For thls
study, stronger ev1dence of structural effects’ may have been
‘obtalned by grouplng cases accordlng to trlal judge before
examlnlng the relatlonshlp to flnal GEClSlon, partlcularly lf
lt could be asssumed that the judge s recommendatlon
;tself,-dlst}nct from the factors on whlchAzt-was based(

influenced the final decision.

 Tbe period chosen'foilstﬁdy,uandiconeequently‘the(eize‘:ﬁi
of the study group, may be'problemetic.” Tbe‘post—we: pétiOd
was chosen for the reasons outlined earlier, but itfisl
possible that en unkhown facfor (for example, an oostatedf
recognition given'to war seryice).was'operaﬁing'duriqg thié—
period, and this would‘inﬁisibly Cﬁ?taminate_the'effectslof
other variables. The selection of a longer period might have
avoided the possibly‘distorting‘effect of such an invisibie
artifact. Another pore'general concern in working with a.
rele}ively small study size is-the guestionable validity of
statistical results for‘a larger population. This is not a
problem here, as the findings are not being generalized
beyond the group under study.

\

Another limitation of a methodological nature related
to the analytic techniques which were applied, given the size’

of the study group. Correlation and regreseion analyses were
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cbnducted in-§§def-to bé_ab%gito explore rélatidnshipé~among

‘the ‘variables and deveibQ an”explanatioq for the decision~
_:ﬁakin; ﬁrécéss.as‘{t otédrred for Ehe.cases under’stﬁdy.
‘This is a meﬁhodoioéically acceptable use of these
teéhﬁiques; even ;f they were theoretigally‘and empi;igélly
agveIOpéd fér applicéﬁionltoia large'basé of_data'which-is
. asshméd, among other things, to have:been drawn from a
_normally'distfibuteé‘population. .Ih the caselof-this study,
however, withAbnly-q ﬁelatively small nunber of cases, the
applicat;on of regreésiOn analysis to a large ngmber‘of
vériagleé hay haQéfstrétchédithe~capabilities of the
regression technique, and produced some unreliable resulgé.
That this may ﬁave occurrgd was suggested by the fact that .
the regression summafy‘tableé were not entirely consistent on
repetition. This ihétaﬁlility only. occurred for variables
which were found to explain a very small amount ¢f the
variance, and was therefore not considered to be of suffic-
ient seriousness to throw the overall results into guestion.
At the same time, i{ does iﬁdicate that a larger number of
c;ses:wou;d have allowed for greater confidence in the find-
'ings. ? ! | ‘ |
A poséibly significant conceptual li@itétion.to the

study was the fact that it focussed on the final stage in the
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dec131on—mak1ng process. ' There are clearly advantages'in‘

‘ch0051ng thls stage, as it prov1des the rare comblnatlon -of

judicial and polltlcal decision-making. At_the-same time; -

the fact that it is’ the final-stage in the process means
that the cases under study are .likely to- be those which

- ) 4 .
remain after selective enactment and enforcement and the

judicial process -have already been effective to someiextent
in selectlng out those agalnst whom the law is not meant to
be directed or, at least in the case of the death penalty,
.the full weight of the law.‘ If this is the case, then there‘
. would bé relatively little in the way of social p051t10n
lnformatlon by which to dlst1ngulsh among_ the cases under
study. The fact, for example, that only 9 out of 108
offendets were known to be of a higher occupational staths

than unemployed or unskilled lends some weight to this

suggestion.

The lo? commutation rate.for those w}th a previous
criminal recofd could also. be an indicator of structural
discr;mination at other points in the system. Almost teof
thirds of the 55 offenders for whom this information was
available had a criminal record, and only 4 of them were
commuted. The prectice of takiné an individual’'s previoue

criminal involvement into account in making decisions about

that .individual would seem to SE reasonable and appropri—.

-
1
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ate; Howevar, -the exlstence-of a cr1m1na1 recofd could E -
'_1tself be the result of some- dlscrlmlnatlon in the past.
17fWhere thlS is"- the case, dlscrlmlnatlon is- belng contlnued d
lwhen thlS factor 15 taken 1nto account in proce551ng the case .
- and reachlng g flnal dec151on. Tha fact that a previous
crlmlnal_record was-not f0und‘t9 have made a large contrib-
ation to the final decision in this study was probably due to
;he_iarge numbexr of_cases where this information was not
available:a In order to test Ehisupossibility,fa'regfessiqa
: analysis was condacted on offendef éha;acteristics, using a
pair-aisé'deletionlprodédure for missing data (i.e. elimin-
ating those cases in which the information was .not known fme -
calculations involving that particular variabla). Under. -
tﬁese conditibhs, the presence of a previous criminal ;ecord
was found to explain over 10 percent of the variance in thé
final dacision. The ewtent to whfch the presence of a
criminal xrecord for cases in this study reflects discrimin-

ination in the past’ can only be conjectured upon. N

The major difficulty, however, in attempting to test
conflict theory, or any theory, from information contained in

the written documentation which serves as the basis for a -

. .

discretionary decision is the inescapable limitation of the

written account. It is impossible to know just what items of

-

+information were actuaily used by the decision makers,

. e . i
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‘1ncludlng,‘1n thlS study,.those whose recommendatlon may have“'

“contrlbuted to the flnal dec151on. Neither can 1t be

determxned how that 1nformat10n was selectlvely comblned and

'lnterpretedtln the:mlnds of these partles. gneiwpu}d need -to

know whether the speeific information provided in'the written _.\.

record served directly‘anq exclusively as the basis,for the

'recommendation of the. trial judgé‘aﬁd the representative.df'

ithe Department of Justice, or whether thls 1nformat10n and

>

‘the reasons glven for thelr recommendatlons represent a

. rational ex post facto explanatlon for a dec131on already

objective, less visible information which would reveal

arrived at and based partlally or entlrely, on less

2

“"discrimination if documented.

The regression results suggest that many factors not
apparent in the written record were related to ‘the final

decision. Even with all of  the conventional legal factors

T

relating to the case included, as far as they were available,

in the regression analysis, these, together with the selected

extra-legal factors, explained only approximately one-third

©of the variance in the final decision. It does appear, then,

that one or more extra-legal factors which were not immedi-~
ately apparent from the written documentation had some

influence on the final decision.

Perhaps the process in operation is one whereby the

- —

©°
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judge -and the representatlve of the Department of Justice

bgse.the;r}reéohmehdatibns on‘inﬁormation aﬁ least partly
outside of leéai\fécﬁof$£'d§§élop.an accéptable objective
rationalization t0'§qp§ctf Eheif recommeﬁdation, éndci§;>
Minister of Jﬁstice‘anﬁ the Cabinet are sufficiently
c6nfidqnt”that their own intentions with respecf to use of
the death penalty are reflected in the views of judges (who
are politically appeinted) aﬁd, to an even-gfeater extent in
thpse of bureaucrats (hhose role.is to serve fhe political
body), that the§ tend to ratify, for the most.part, the

recommendations preéented to them. The high

correlationbetween the final decision and the judge's

recommendation, where he made one, and the single exception

. T,
in the case of the recommendations made by the Department of

Justice, suggest that this méy be occurring. The fact that
the correlation between the jury's recommendation and the
final decision was lower than those for eithef the judge or
thé representative of the Department of Justice céuld also:be
taken to add support'to this contention. While these two
létter parties arrive at a recommendation which will fit witp
the official view, the jury, whose meﬁbers need not be
expected to prescribe to the same political or social

motivations, arrives at a recommendation which is less likely

to be officially acceptable. The apparent failure of the

*
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court to advise the jury in every case of its right to'make a -

- recommendation, t0gether'witq'thegappapent failure-bf_tﬁe

system to rectify this omission or at léaSt ensure that it
did not occur‘in'the fﬁtuté, may -also be related fo_the
relatively lower. importance given to the jury's

recommendation. - v

- The extent to which one must conjecture about the
reasons behind fundamental dec151ons in the crlmlnal justlce
proceSS‘proy;des a strong argument agalnst t?e-valelty_of
consensus theory. If sqcietY'was operating on thélbasié,dﬁ‘
consensus, we should expect‘that society's.rulés would be
applied and that decisions woﬁld be based én criteria.which

are visible to and verifiable by the observer.

The frequent practice of invisible decision-making,

together with the many legal opportunities for mak ing

" exceptions to society's rules, at all points 'in the system,.

serve‘to'add support to the claim of conflict theorists

that the rules are ultimately inteqded to work in favour of
certain members or groups in society and to be ﬁsed agafnst
others. The established-use of hidden procedures and rule_Sy
exééétion simply provide an acceptable escape route when
strict appiiéation would result in an unwanted outcome.
Paradoxically, the process, by its very nature, is not easily

subject to investigation.



References -

. .‘1.f._

AGIBSON J L.

Y

(1978) ‘Race’ as a determlnant of. crlmlnal

.
——

-
. o L
PR [P G P -

sentences._ A, methodologlcal crlthue and a case study::

Law and Soc1etv,

12

455 478



CBIBLIOGRAPHY . . - 00T e T e

ALLREDGE, -E.P.. (1942) Why the South: leads the. natlon : ,
‘ “in murder and. manslaughter. The Quarterly Revieéw, 2,

ANDERSOB, F.W. ”(1973)‘Hanginq in Canada. A Concise History
of Capital .Punishment in: Canada.:.Calgary; Frontier
Publlshlng Ltd.. ; ' ‘

BECCARIA " C. B. (1963) Essays-on Crimes and Punishment.
- Translated, with an Introduction, by H. Paolucci.
.Indlanapolls. Bobbs Merrill. (Original published in
"Italian 1n 1767) ' '

BEDAU H AL (1977) Courts, the Constitution, and Capltal
gunlshment. Lexlngton, Mass.. D.C. Heath & Company.

'BBDAU HI A._(1977) The death penalty in Amerlca. social

A pollcv and social justlcea Arizona State Law Journal,
- 4, 767-802. N ,

BERK R.A., BRACKMAN,,Hﬂ;-and LESSER, S.  (1977) A Measure of

: Justice. .An Empirical Study of Changes in the -
California Penal Code, 1955-197]1. New York: Academic
Press. _ ‘ - '

fBLALOQK, H.M. (1972) Social Statistics. 2nd Edn. Toronto:
McGraw-Hill Book Co. : :

BONGER, W. (1967) Criminalitv and Economic Conditions.
Translated by P. Horton. New York: Agathon Press.
(Orlglnal published in French in 1905).

BORIS, S.V. (1979) Stereotypes and dlsp051t10ns for crlmlnal
hom1c1de. Crlmlnologv, 17{2), 139-159.

" BOWERS, W,J. (1974) Executions in America.. Lexington,.
Mass.: D.C. Heath & Company.

BOWERS, W.J. and PIERCE, G.L. (1980) Arbitrariness and

discrimination under post-Furman capital statutes.
Crime and Delinquency,-26(4), 563-635.

CANADA (1859) Consolidated Statutes of Canada.

CANADA (1886) Revised Statutes.of Canada, II. .



';/'ffCQﬁADA f1892) Statutes of Carnada. oo c T

'CANADA (1906) Revised Statutes of Canada, TIII.

o

‘:CANADA*1194l)jCaéital Cases Procedure. b;ﬁawa: King's

Printer. .

CANADA (194?) Statutes of Canada. C SR

CANADA (1948) Statutes of Canada. -

CANADA (1953-54) Statutes of Canada, I. - -

CANADA (1960-61) Statutes of Canada, I.

. CANADA (l967-68) Statutes of Canada.

CANADA (1970)_ Revised Statutes of Canada, V..

CANADA (1973-74) Statutes 6f Canada.

.CANADA (1974- 75 76) Statutes of Canada, II.

- CANADA (1976) Hom1c1ae-1n Canada. . A Statlstlcal Synop51s.

Ottawa: Statistics Canada.

CANADA (1976) Questions and Answers\Relating to the Capital -
Punishment Issue. Ottawa; Solicitor General Canada.

CANADA-(Uhdated)-Caﬁital Cases 1867-1925. Ottawa: Public
‘Archives Canada (Unpublished).’ -

CANADA (Undated) Disposal of Capital Cases. Ottawa: .Public
.Archives Canada (Unpublished).

CARTER, T., and CLELLAND, D. (1979) A neo-Marxian critique,
formulation and test of juvenile dispositions as a

function of social class. Social Problems, -27(1l},
96-108. :

_CEAMBLISS, W.J. (1964) A sociological analysis of the law of

vagrancy. Social Problems, 12, 67-77.

CHAMBLISS, W.J. (1979) Contradictions and coﬁflicts in law
creation. Research in Law and Sociology, 2ﬁ,3—27.

CHANDLER, D. (1976) Capital Punlshment in Canada. Toronto:
McClelland & Stewart. |

.
PRIV T -



T

COHEN J., and COHEN P., Eds. (1975) Applled Multlple"

= - Regressmon/Correlatlon Analysis for the Behav1oural

Sciences. Hillsdale, N. J.. Lawrence Erlbaum : .
ASSoc1ates, Inc. C .

COOK S. J. (1969T Canadlan narcotics leglslatlon,\vﬁos 1923
A tonflict model 1nterpretatlon. Canadian Review of
Soc1ology and Anthropology, 6,.36 46. :

%

DAHRENDORF, - (1958) Out of Utopla._Toward a reconstructlon
of soc1olog1cal analvsis. American.Journal of.

Soc;ologx 67,, 115~ 127.

DAHRENDORF, R. (1959) Class and Class Confllct in an Indus—
trial-Society. -London: Routledge and Kegan Paul.

DAHRENDORF, R. (1968) On the origin of inequality. In
- Essays in the Theory of Society.® London:. Routledge
and Kegan Paul. (Orlglnal publlshed in German in 1961).

DICKSON, D.T. (1968) Bureaucracy and morallty. An organ—‘ ? .
.7~ izational perspective or a moral crdsade. Social
Problems, 16(2), 143-156. =

DURKHEIM, E. "(1966) The Division of Labour in Soc1etv.
York: Free Pressgpé(Translated from the orlglnal
publlshed in French in 1893).

ENGELS,; F. (1958) The Condition of the Working Clas% in
England in 1844. London: Allen & Unwin. (Original
published in 1845}, ° ' ' ' : )

FRENCH, L.‘(1979) Blacks and capital punishment. An assess-—
ment of latent discriminatory justice in the United

S ‘States. Journal of Sociology and Social- Welfare, 6(2), .
. .- ” 231 244.- .

‘FRIEDMANN, W._(1964) Law in*a Changing Soc1ety. " Londen:® -
° Penguin Books. . ] . -

GALL, G.L. (1977) The Canadian Legal System. Torontos: -
-Carswell Co. Ltd. ~ . .

. ' GARFINKEL H, (1949) Research note on.inter- and 1nt;a— .
raczal hom1c1des. Social Forces, 27, 369. -

GIBSON, J.L, (1978) Race as :\dete;mlnant of crlmlnal
' sentendes: A methodolpgical crlthue and a case -study.
Law and Society, 12,-455-478.

?; ’ T -




HAGAN J. (1974) Extra-legal'attributesland triminal'sen;
. tencing: an assessment of a sociological viewpoint,
Law and-Society Review, 8(3), 357 -383.

HAGAN, J., and BERNSTEIN, I.N. (1979) Conflict in context:

the sanctioning of draft resisters, 1963-76. Social
Problems, 27(1), 109-122.

HALL, J. (1952) Theft,.Law and Society, .2nd Edn.
. Indianapolis: Bobbs Merrill. ‘

HINDELANG, M. (1969) Equality under the law. Journal of

Criminal Law, Criminology and Police Sc1ence, 60(3),
. 306- 313. . -

HOGARTH, J. (1971) Sentenc1ng as a Human Process.f Toronto: -
University of Toronto Press. 7 3 - :

RULL, C.H. and NIE, N.H. (1979) SPSS Update. New Procedurés
and Facilities for Releases 7 and 8. Toronto: McGraw
Hill Book Co. - : . : .

JAYEWARDENE, C.H.S. (1972) The Canadian movement against the
death penalty. Canadian Journal of Criminology and
Corrections, 14(4), 366-391.

JAYEWARDENE, C.H.$ (1977) The Penalty of Death. Toronto:
Lexington Books.

JEFFEREY, C.R. (1957) The development of crime in early
English society. Journal of Criminal Law, Criminology
and Police Science;_47, 647-666.

JOHNéON, E.H. (1957) Selective factors in capltal punish-
ment. Social Forces, 36, 165-169.
; — =

JOHNSON, G.B. (1941) The negro and ‘crime. Annals of the
. American Academy of Political and Soc1al Science,
217, 93 104.

LEWIS, P.W., and MANNLE, H.W. {1978) Race and the death
penalty: The victim's influence. LAE Journal of the
American Criminal Justice Association, 41(1l), 47-49.

MARX, K, and ENGELS, F. (1965) The German Ideologx.- Edited,
s with an’Introduction, by R. Pascal. New York: Inter-
national Publishers. (Original published in 1845-46).

McDONALD, L. (1976} The Socioclogv of Law and Order. .7
Montreal: Book Center, Inc.

SRS S S

S i. . ‘ ‘ "1‘. 155

b P



-

" MORISON, W.E. and COMMAGER, H.S. (1950) The Growth of the

American Republic, Vol. 2. New York: Oxford University
-Press. : ‘ ’

NATIONAL' ASSOCIATION FOR THE ADVANCEMENT OF COLORED PEOPLES.
Legal Defense and Education Fund (1971) Brief before
the U.S. Supreme Court in Aikens v. California.

NIE, N.H., HULL, C.H., JENKINS, J.G., STEINBRENNER, K., and
BENT, D.H. (1975) Statistical Package for the Social
.Sciences. 2nd Edn. Toronto: McGraw-Hill Book Co.

OHIO LEGISLATIVE SERVICE COMMISSION (1961) Capital Punish-
ment. Staff Research Report No. 46. . ’ '

OVERALL, J.E., and KLETT, C.J. (1972) Applied Multivariate
‘' Analysis. New York: McGraw—Hill Book Co.

POUNDj R. (1943) A survey of soc1al 1nterests. Harvard
Law Rev1ew, 57, 1-39. .

POUND, R. (1954) An Introduction to the Phllosophv of . Law.
New Haven: Yale UnlverSLty Press.

QUINNEY, R. (1970) The Social Reallty of Crime. Boston:
Little, Brown & Co. .

REEDIE, P. (1979) The Process of Criminalization: An Exam-
ination of the Treason and Sedition Laws in Canada.
University of Ottawa: Unpublished Master's Thesis.

RIEDEL, M. (1976) Discrimin@tion in the imposition of the

death penalty - A comparison of the characteristics of
offenders sentenced pre-Furman and post—Furman. Temple
Law Quarterly, 49(2), 261—287.

t
ROBY, P.A. {1969) Politics and criminal law: Revision of the
New York State penal law on prosititution. Social
Problems, 17(1), 83-109.

ROUSSEAU, J.J. (1947) The Social Contract. New York:
Hafner Publishing Co. Inc. (Revised and edited from an
18th century translation of the orlglnal, published in
French in 1762).

SCHUR, E.M. (1968) Jﬂaw and Society: A Sociological View.
New York: Random House. )

16



157

SUTHERLAND, - E.H. (l950) The sexual psychopath laws. Journal:
of Criminal® Law, Crlmlnology and POllCE Science, 40,
- 543-534. -

TAYLOR, 1., WALTON P., and YOUNG, J., Eés. (1973) The New
Crlmlnology. London- Routledge and Kegan Paul.

_TA¥LOR, I., WALTON, P., and YOUNG, J., Eds. (1975) Critical .
o Crlmlnoloqy. . London: Routledge and Kegan Paul.

TUCKER, C. B. (1969) Capitél Punishment - A Study of Law.and
Soc1al Structure.- -Ann Arbor: Unlver51ty Microfilms.

“UNITBD KINGDOM (1932) Children and Young Persons Act.

UNNEVER, J. D., FRAZIER C.E., ahd HENRETTA, J.C. (1980) .Race .

differences in.criminal sentencing. Sociological -
Quarterly, 21(2), 197-206¢. .

VOLD, G B. {1958) Theoretlcal Crlmlnology. New York: Oxford
s UnlverSLty Press. -

' WARNER, A., and RENNER, K.E. (1980) Blind justice caught
peeking in Halifax courts. Rights and Freedoms, 34,
4=7. ‘ . N

WOLFGANG, M.E. (1974) Racial discrimination in thé death
sentence for rape. In W.J. Bowers (1974) Executions
in America. = Lexington, Mass.: D.C. Heath.and Company,
109-120. | o : ’ ) ' ~

WOLFGANG, M.E. and'RIBDEL, M. (1975) Rape, race and the death

penalty in Georgia. American 1ournal of Ortho-
psychiatry, 45(4), 658 -668.

WOLFGANG, M.E. and RIEBEL, M. (Undated) Race, Discretion and
the Death Penalty. Final Report. Pennsylvania:
Center for Studies in Criminology 'and Criminal Law,
University of Pennsylvania.

. WOLFGANG, M.E., KELLY, A., and NOLDE, H.C. (1962Y Comparison
of the executed and the commuted among admissions to.
death row. Journal of Criminal Law, Criminology and’
Police Science, 53, 301-311.




-“—

. ADPEWDIY A

v e .
THE CEPUTY minLTER OF JUSTICE
- .

. ( STTAW -
. -
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OTTAWA 9 -

T0 HIS EXCELIENCY THE GOVERNOR GENERAL.IN COUNCIL:

The u.ndersigﬁed has the honcur to .
submlt hereviﬁh report of the Honourable Wf R.
Howson, C.J., in the case of | o I
convicted of wmurder aﬁ Sittings of the Supreme
Court of Alberta, held at the City of Medicine
Hat, during the menths of Februery and March,
j1946,'and sentenced to be executed on the
twenty-sixth day of June, 1546, together with
trenscript of the ‘evidence adduced at the

trial, and other documents relating to the

case.

Upon careful consideration of
all which, 'the undersignfed. respect{ully recommends.

that the law be allowed to take 1ts course.

A?
Resvectfully submitted,

sy

Minister of Justice.
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AT 'rns GOVFIRTVIENT HOUSE AT OPTAWA. T .

T’RIPAV._ the;ls.r dey =f JUNF. 7911r .
 PRESENT:
HIS EXCELLENCY
THE GOVERNOR GENSFAL IN COUN CIL:
The Governor General has been pleased
to lay before the Privy Council the repourt of

the Honourable W. R. Howson, C.J., in the case
of , WHo wasg tried before him.

at Sittings of the Supreme Court of Alberta, )

Neld at the City of Medicine Hat, during tne

.months of February ené March, 1940 for the
‘crime of Murder; and having been cenvicted
. thereof, was sentenced to death - such sentence
© to be carried into execution on the twenty-

sixth day of June, 1943.

The Gevernor General has al*o laid
tefore the Privy Ccuncil 2 transcript of the
evidence-adduced et the triesl and other documents
relating to the case.

The circumstances of. the case . having
been fully ccnsidered by t.e Gevernor Genersl
in Ccuncil, together with the report of the.
Minister of Justice adverse Lo the commutstion
of saild sentence - '

' The Governor General is unable to
order any interfe"ence with the qentence of the
Court.
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THE DCPUTY nuniBTER OF GUCTICE
AT TAWA | . '
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ITO:HIS'EXCEIIENCQ THE GOVERNOR GENERAL IN COUNCiLi-'
The undersigned haS'the'honour~to

-submit herewith renort of the Eonourable W. R.

Howson, C.u., in ‘the ‘case of | Y coﬂv*cted”'

.of murder at 3itti ngs of the Supreme Court of
--Alberta, neld at the City of Msd;cine Hat during
the wmonth of’ March, 1946, and sentenced & De
axecuted'on.the twenty-sixth day of June, 1S48,
_ together wiﬁh ﬁranscript of the ‘evidence adduced
at the triel, and other documents relating to

the case.. . . ‘ S . -

Uron careful consideration of
all which, the undersigned respectfully recommsends
that\the\degﬁh penalty be commuted to & term of

life imprisonment in the éaskatchewan Pgnitentiary.

Respectfully submitted,

Minister of Justice.
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R APPENDIX A

AT THE GOVERNMENT HOUSE AT OTTAWA .
FRITAY . the 2lst ‘dey of JUNE, 1945,
PRESENT :

- HIS EXCELIENCY

THE GOVERNOR GENERAL IN COUNCIL:

| The Governor General has been pleased

to lay before the Privy Ccuncil the’ report of

the Ecnourable W. R. Howson, C.J., in the case
of - ,.who was tried before him at -

ﬁﬁi*t*ngs of the Supreme Ccurt of Alberta, held

at the City of Medicine Hat, during the month -
of Marcn, 1945, for the crime of Murder; and
having been convicted thereof, was sentenced
to death - such sentence to be carried intc
exigution on the twenty-sixth day of June,
1C46.

The Governcr General has also laid
before the Privy Ccuncil 8 transcript of the
evidence adduced at the trial and other
documerts relating to the case.

The circumstances of the case having
been fully considered by the Governor General:
in Council, together with the repcrt of the
Minister of Justice in favour of the commutation
of sald sgntence -

- ?he Governor General- is pleased to
order and 1t 1s nereby ordered that tne sentence
cf death s¢ passed upon the priscner be ccmmuted
to & 'term of life imprisonment in the qa«katchewan
Penitentiary.
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