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INTRODUCTION

In the years between 1791 and 1838, French and English-
speaking Lower Canadlans served their apprenticeship in the
British system of governmentl. Denied representative-democratic
institutions since the early years of British rule, the people
of the o0ld Province of Quebec, now the new Province of Lower
Canada, suddenly found themselves with the fundamentals and

trappings of a system which was both new and strange to them.

At the apex of this political structure stood the Crown
and its representative the familiar but slightly re-done
Governor. He was assisted by a nine-man Executive Council
largely of his own choosing. Under this, the Executive Branch
of the Government, came the provincial Judiciary. Then came
the Legilislative arm of the Government composed of the Legislative
Council and the Legislative Assembly. The sixteen-member Legis-
lative Council was merely the successor and continuation of the
0ld Legislative Council, formerly the sole legislative body
within the province. The fifty-man Assembly, by contrast, was
wholly innovatory and designed to represent the interests and

mind of the majority of the colony's populace which elected it.

1. This, I believe, is the gist of Henri Brun's essay La Forma-
tion des Institutions Parlementaires Québécoises: 1791-1838.
Presses de 1'Université Laval, Québec, 1970. pp. 1-291.




In addition there were a good number of other offices and

names to bewilder the popular imagination. Many of the fifty
seats were attached to counties with such English sounding names
as Hampshire, Buckingham, Huntingdon and Kent, to mention but a
few. Again, there were a variety of offices such as the Lieu-
tenant-Governor of the province and the Lieutenant-Governor of
the Gaspé District, in which latter part of the colony many new
Loyalists had settled from the South. There were, in addition,
what amounted to various government departments headed by the
Governor's executive counsellors. Among these were to be found
the offices of the Provincial Secretary, the Surveyor-General,
the Comptroller and the Postmaster-General for British North
America. Furthermore, there were a falr number of committees
attached to the Executive and Legislative Branches of the Govern-
ment and each of the two legislative bodies had its wvarious

officers such as that of Speaker, Clerk and Sergeant-at-arms.

If the whole was perhaps confusing to the colony's urban
population, 1t was even more exotic and puzzling to the habiltant
living on the thousands of farms scattered alongside the ageless
St-Lawrence River. The natural reaction, then, of the province's
educated class, now called to put the new Constitution into
operation, was té attempt to duplicate the British experience.

Given a constitution reputedly "the very image and transcript

2. Craig, Gerald, Upper Canada:The Formative years:1784-1841
McClelland and Stewart Ltd.:Toronto, 1963. p. 29.




2
of that of Great Britain " Lower Canadian public figures

s
quickly hurried to read such British political theorists as
Locke, Montesquieu, Blackstone and De Lolme in order to obtain

a correct understanding of the principles embodied in the British
Constitution and consequently in their own the Constitutional

Act of 17913.

The writings most popular with them included Sir Willilam

Blackstone's Commentaries on the Laws of England and Jean-Louis

De Lolme's The British Constitutionu. These works had for theilr

keynote Baron de Montesquieu's view of the division and balance
of powers inherent in the British political system and 1t was
this latter concept which would constitute the principal and
guiding basis of their political and constitutional thought

until the outbreak of the rebellion in 1837-38.

3. Introduced by William Grenville in the House of Commons
in March 1791, the Act had received royal assent 1in June
and taken effect on 26 December of that year. See Neatby,
Hilda, Quebec. The Revolutionary Age: 1760-1791. McClelland
and Stewart Ltd.: Toronto, 1966. p. 259.

4. Smith, Lawrence A.H., "Le Canadien and the British Constitu-
tion, 1806-1810". Canadian Historical Review. Volume XXXVIIT,
no. 2. Toronto, 1957. p. 101. Charles Louls de Secondat,
Baron de la Bréde et de Montesquieu (1689-1755), a French
man of letters, philosopher and author of the theoretical
political work De 1'Esprit des Lols would be increasingly
quoted as the period wore on. It was 1in the eleventh volume
of this famous work that Montesquieu enunciated the theory
of separation of powers which was to make him so well-known
in the eighteenth century political circles. Dividing
political authority in the State into executive, legislative
and Jjudicial powers, the theory maintained that in the
State most effectively promoting the freedom of all men,
these three powers would be confined to different individuals
or bodies acting independently of each other. England was,
for Montesquieu, exemplary of a State in which this situation
prevailed. (Encyclopaedia Britannica. Volume XV. E.B. Inc.,

William Brenton: Toronto, 1966. pp. 785-786)




In addition to constitutional theorists of the period,
Lower Canadian leaders also thought it necessary to master
various works explaining British parliamentary procedures.

Both Hatsell's Precedents of Proceedings in the House of Commons

(4 Volumes, London, 1781)2 and J.-F. Perrault's French translation

of the Lex Parliamentaris or Law of Parliament as well as the

latter's original work Le Dictionnaire Portatif et Abrégé

des Lois et des Régles du Parlement Provincial du Bas-Canada

6

were to be studied with this end in mind~.

5. John Hatsell (1743-1820), Chief Clerk of the British House
of Commons from 1768-1797, was acknowledged as the best living
authority on parliamentary procedure in his day. Hatsell was
the author of two works bearing upon the privileges and pro-
ceedings of the House of Commons entitled: (1) A Collection
of Cases of Privilege of Parliament, from the earliesft records
to 1628 (4 Volumes, London, 1776); (2) Precedents of Proceedings
in the House of Commons, under separate titles with observations.
(4 Volumes, London, 1781). See the Dictionary of National
Biography. Volume IX. eds. L. Stephen and S. Lee. Macmillan
and Co.: New York, 1908. p. 158.

6. Joseph Francois Perrault, the reputed "Father of French Canadian
Education", was a protonotary of the Court of King's Bench in
Québec and was actively engaged in the educational and political
life of Lower Canada throughout the period 1792-1837. From
1796-1804, he represented Huntingdon County in the Legislative
Assembly. (See, Jean-Jacques Jolois: J.-F. Perrault, 1753-
1844, et les Origines de l'Enseignement Laique au Bas-Canada.
Les Presses de 1'Université de Montréal: Montréal, 1969.
pp. 1-268). 1In the Dictionnaire, Perrault maintained that the
provincial parliament (sic) had been constituted"...i 1l'instar
de celui de la Grande Bretagne..."; that it should have
recourse to the "...régles, usages et formes du parlement
Britannique jusqu'ad ce que la chambre juge 3 propos de faire
des régles applicables & ces cas..."; that "...tous aides
et subsides accordés 3 sa Majesté par la législation du
Bas-Canada sont le don de 1'Assemblée seule..." and that
"...11 serait téméraire d'entreprendre de définir les
priviléges du parlement..." (Hare, J., and Wallot, J.P.,

"Les Imprimés Dans le Bas Canada: 1801-1810. Les Presses
de 1'Université de Montréal: Montréal, 1967. p. 107). These




To reinforce their constitutional and procedural knowledge
of the British parliamentary system, in 1811 the members of
the Legislative Assembly ordered the purchase of several
constitutionally significant works, among which were David

Hume's Essay on Taxation, John Locke's essay On Civil Government,

Jeremy Bentham's Principles of Legislation and William Cobbett's

Parliamentary History and Parliamentary Debates. Also procured

were the Statutes and Journals of the Legislative Assemblies

of Upper Canada, Jamaica, Barbados, New Brunswick, New York and
Nova Scotia7. Legislative practices and precedents described
in these Jjournals, it should be mentioned, would later be used

by the Lower Canadian Assembly in its constitutional struggles

with the province's Governors and thelr supporters.

In 1806 the Legislative Assembly of Lower Canada had
established not only freedom of debate and freedom from arrest
in civil cases for its members, but had also secured for itself
various other privileges among which were the right of regulating
its internal proceedings, the right of initiating all revenue
bills, taxes and grants to the Crown, the power of expelling

members by resolution and the power to commit either for acts

comments are indeed significant in that they constitute
some of the main elements of the constitutional debate and
struggle that was to dominate the political 1life of the
province for the next quarter century.

7. Smith, Ibid., p. 105. The author had pointed out elsewhere
(Ibid., p. 100) that the desire to preserve respectability
and legality made Lower Canadian pollitical leaders shun
all politically radical thinkers, publicly at least. While
avolding, he noted, Locke's natural law and contract theories,
they concentrated instead on his arguments Jjustifying the
Revolutionary Settlement of 1688 and expounding the rule
of law and toleration.




of contempt against itself or for the attempts of outsiders
to intermeddle in its affairs8. In November of that year,
Le Canadien, the newpaper regarded as the mouthpiece of the

"Popular Party" in the Assembly9, was founded. Its declared

aim was to educate French-speaking Lower Canadians about thelr
Constitution and to act as a public watchdog on the conduct of
the provincial administration. Claiming that the power of
censorship of a free press was a necessary concommittant of

political and social freedom, Le Canadien's prospectus argued

that...

Ce pouvoir est si essentiel 4 la liberté que
1'état le plus despotique ou 1l serait intro-
duit, deviendrait par 13 méme un état libre,
et qu'au contraire la Constitution la plus
libre, telle que celle d'Angleterre, devien-
drait tout & coup despotique, pour le seul
retranchement de ce pouvoirlé.

The founding of Le Canadien, it should be pointed out,

was in large measure a defensive reaction on the part of French-
speaking Lower Canadians against the pretentions of a francophobe

Québec City newspaper called The Quebec Mercuryll

Ibid., p. 99.

Wade, Mason, The French Canadians: 1760-1967. Macmillan of

Canada: Toronto, 1968. pp. 101, 105.

10. The prospectus of Le Canadien appeared on the streets of
Québec City on 13 November, 1806. Its founders, Pierre
Bédard, Jean-Thomas Taschereau, Joseph-Louis Borgia and
Francois Blanchet would show themselves to be the undeniable
leaders of the French majority in the Legislative Assembly
before the decade had ended. As this thesis unfolds, they
shall become familiar figures.

11. Faucher, Albert, "Le Canadien upon the Defensive, 1806-1810"

Canadian Historical Review. Volume XXVIII (Sept.): Toronto,

1947. pp. 250-251,253.

\O




Founded almost two years earlier by Thomas Carylg, a former
East India Company man and ex-secretary to former (overnor
Robert Prescott (December 1796- October 1807), the Mercury had
pledged itself by its prospectus of 19 November 1804 to "...a
veneration for the British constitution, in all its branches...",
and "...a perfect submission to and respect for the local laws
and governement under which we (Lower Canadians) live..." as
well as to "...a love of social order and a sympathetic sense
of and regard for the feelings of every individual, public or
private." With these principles supposedly in mind, Thomas
Cary and his newspaper would provide a forum for the province's
largely anglophone commercial element. Until Cary's death in
1823, the Mercury would vigorously oppose the conduct and pre-
tentions of the French-led and dominated Popular Party in
determining the constitutional, political, social and economic

life of Lower Canadalg.

While Le Canadien would espouse a view of the Constitution

of 1791 as the "image and transcript of the British Constitution",

the Quebec Mercury would, for a long time, tenaciously hold to

12. Wallace, W. Stewart, The Macmillan Dictionary of Canadian
Biography. 3rd ed. Macmillan of Canada: Toronto, 1963, p.
121, describes Cary (1751-1823) as a British born journalist
who founded the Quebec Mercury , "...as the organ of the
official or Tory party in Lower Canada."

13. This claim made upon the basis of the study of the "Quebec
Mercury" between 1804 and 1825, shall be documented in this
thesis. Wade, Ibid., p. 132, describes the Mercury as the
organ of the English party" and Le Canadien as the organ
"of the popular party". The word "party", especially with
respect to the first decade of the nineteenth century, shall
be used in this thesis to refer to a loose affiliation of

people generally possessing the same aims.




the claim that the latter was nothing more than the substance
of an imperial act precisely defining the role and activities

of a colonial legislaturelu

It would seem justifiable, therefore, in attempting to
obtain some insight into the political and constitutional
thought and developments of Lower Canada in the first quarter
of the nineteenth century., to examine the arguments and

political reports presented and carried by both Le Canadien

and the Quebec Mercury during this period.

The date chosen to begin this study, November 1804, is

the date of the founding of the Quebec Mercury; the date chosen

to terminate it, 1822-1823, is the date of the proposed Union

Bill and 1ts less pretentious and contentious successor the

Canada Trade Act. Between these dates, the thesis will examine

the three basic politico-constitutional issues of the period:

(1) the expulsion of judges from the Assembly; (2) the attempted
impeachment of the province's two Chief Justices and 1its implications
and (3) the struggle for control of the colony's Civil List.
Dominating the years 1804-1823,these issues are the dominant and
overriding ones of the whole period before the abortive Rebellion

of 1837-38. A careful examination of each and of the reactions

14. Le Canadien, 20 November, 1806, 31 January 1807, 9 January,
1808, 19 March 1808, 24 June, 1809 and 22 March, 1820, also
the Quebec Mercury, 21 April, 1806, 1 December, 1806,
15 February, 1808, 4 April, 1808, 22 May, 1809 and 28 October,
1811, constitute some examples of the views of the rival
newspapers on the matter.




of our two newspapers to each will afford us a good insight
into the thoughts and feelings of Lower Canadians of that

era.

The terminal date, 1822-23, is more appropriate than
would at first appear and a word about it may be in order.
Firstly, the Union Bill and the reaction to it in both of our
newspapers provides us with a focus whereby we may examine
Lower Canadian political and constitutional thought at a
specific point in time towards the end of the first-quarter
of the century. Secondly, January 1823 marks the death of
Thomas Cary, the Mercury's founding editor. Since 1804, Cary
was undoubtedly the directing mind behind the Mercury's opposition

to Le Canadien as well as the source and embodiment of the

Mercury's thought for over twenty years. With his death, the
editorship of his newspaper passed to other and different hands
preoccupied with a different set of problems and issues and

possessed of a new perspective.



CHAPTER I

The Constitution of 1791: "Image and

Transcript" or "Imperial Act"?

Neither Le Canadien nor the Quebec Mercury had long been

founded before theilr respective positions regarding the constitu-
tional Act of 1791 began to emerge. The question soon arose

as to whether the Act granted the province in 1791 had given

it political institutions and customs analogous to those of

Great Britain or whether the Act had merely conferred on the
province institutionc appropriately designed to handle only

the latter's local problems and 1lls.

Feeling its adventurous way around the thorny problem of
determining just what kind of institution it had been designed
to be, the Assembly wasted no time in claiming for itself
certain parliamentary privileges possessed and enjoyed in fact
by the House of Commons, its counterpart in Great Britain.
Such initiatives on its part provoked the hostility of the
province's anglophone community and gquickly gave rise to a
debate on whether or not Lower Canada had been given a constitu-
tional structure analogous in most ways with that of Great
Britain. If so, the Assembly's initiatives in the area of
parliamentary privilege were constitutionally correct and

valid; if not, however, the province's Legislative Assembly



had no right to make such claims and harass the province's

citizens with respect to infringements of them.

While not everyone agreed with Upper Canada's Lieutenant-
Governor, Sir John Graves Simcoe, that the Constitution of
1791 was the "very image and transcript of that of Great BritainlS",
the idea was not long in finding wide acceptance among Lower

Canada's French-speaking educated class. Thelr public voice,

Le Canadien, had no sooner appeared than letters sharing this

very sentiment were addressed to it by its readers.

16,

One "Caius , In an address to the freeholders of Lower
Canada, attacked those interested in creating a mercantile
aristocracy in the province and concluded by stating that
"...notre heureuse Constitution composée du Roi, des Lords
et des Communes" would keep the people free from the oppression

of such a cliquel7.

Another reader by the name of "Jérémie"was sympathetic to
this view of the 1791 Charter and also suggested that the ills

which plagued Lower Canada might be avoided by respecting a

15. Charles James Fox and others disagreed with this general
belief. On 21 April 1791, the latter told the British
House of Commons that "...under the pretence of giving
to Canada the British constitution, we (the British) in
reality gave them a constitution essentially different
and by no means possessed of the same privileges." See
Brun, Ibid., p. 99.

16. As was the custom in Great Britain at this time, letters
to editors of newspapers were anonymous, theilr authors
adopting a Latin pseudonym for the purposes of continued
identification.

17. Le Canadien, 22 November 1806.
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Constitution which ™"...la générosité Anglaise vous a donné sur
le modéle de la sienne." In wondering why his readers had not
realized that public abuses were the result of an accumulation

of powers on the same head, the latter noted:

J'ouvre les Commentaires de Blackstone, gque je
puls appeller l'esprit des loix Angloises, j'y
vois ces mots gue tout Législateur Canadien
devroit avoir sans cesse présens a l'esprit:
"Dans tous gouvernemens tyranniques, la Magis-
trature Supréme ou le droit de faire des Loix
et de les exécuter réside en un seul et méme
homme ou en un seul et méme corps d'hommes:

et partout ol ces pouvoirs sont réunis, il ne
peut y avoir de liberté publique"18,

By contrast, the Quebec Mercury's view with respect to the

Constitution had best been 1llustrated by events surrounding

the Gaols Act of 1805l9. On 1 April 1805, a Montreal paper

had carried a report of the proceedings of a banquet held in

the city during which the Legislative Assembly had been strongly
criticized for its handling of the "Gaols Bill". Nearly a

year later, on 7 March 1806, Pierre Bédard, the prominent

member for Northumberland County in the provincial Legislaturego,

had introduced a motion declaring the report, in the words of

18. 1Ibid., 9 January 1809.

19. Wallgt,J.-P.,"La Querelle des Prisons", La Revue d'Histoire
de 1'Amérique Francaise. Volume XIV (Dec.) Montreal, 1960,
pp. 61-86. The author describes how the Lower Canadian Assembly
opted in 1805 through the medium of the Gaol's Bill for an
indirect system of taxation, for a tax on trade and commerce
as opposed to a tax on land, in order to win the support of
the habitant electorate against the commerclial-political
interests in the province.

20. Maheux, Arthur, "Pierre Stanislaus Bédard, 1763-1829: philo-
sophe et savant'". Mémoires de la Société Royale du Canada.
Tome 50 (juin), 1956. pp. 85-93.
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the Mercury, "...a false, scandalous and malicious libel,
highly and unjustly reflecting uponhis Majesty's representative
in this province, and on both houses of the Provincial Parliament,
and tending to lessen the affections of his Majesty's subjects
towards his Government in this provincegl." Fearing only the
worst from this attack on a fellow newspaper, an affronted
Mercury had decided that the Assembly's action warranted a
rebuke. "If the object be to charge the printer with a breach
of privilege and to call him from his family and business,'" it
had righteously declared, "we are extremely sorry for it,
because we think i1t must give rise to unpleasant investigations

of the rights and powers of the housezz.”

By carrying in the same edition an anti-French article

entitled "French Influence23”,

the Mercury seemed to ensure
that such a course of events would come about. Stung by these
slights against itself, the largely French-speaking Lower House
passed a motion ordering Thomas Cary be taken into the custody
of its sergeant-at-arms "...for undertaking... to give an

24,

account of the proceedings of this House... Although taken

21. Quebec Mercury, 10 March 1806.

22. Quebec Mercury, ibid.

23. Ibid., the articie 1n question attacked Frenchmen for being
"...very uneasy at the "liberty of free states, which
will not admit the 'tying up of the tongue', and "even
suggested that locking up the press was the usual procedure
"...where their tyranny is predominant."

24. Quebec Mercury, 17 March 1806. This issue gives a full
report of the proceedings.
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into custody, Cary was released without punishment after a
petition on his behalf had been presented to the House by

Louis Bourdages, the representative for Richelieu County.

The whole experience left the Mercury's defiant editor
unrepentant and maintaining that had he conceived that tThe
proceedings against himself were really intended as a curb
on the liberty of the press he would have put his paper into
mourning on the occasion and then assumed an attitude calculated
to evince that i1ts elasticity would never fall to railse it after
pressure. I1f the glorious british privilege of a free press

25

was lost, a briton's liberty became an empty name

Meanwhile, the House Committee appointed to investigate the
libellous article which had earlier appeared in the Montreal

newspaper, the Montreal Gazette, had reported back to the Assembly

and resolutions were successfully brought declaring both the
paper's printer-editor Edward Edwards and its publisher Isaac
Todd "...gullty of a high breach of the privileges of this House."
The two men, however, could not be located by the sergeant-at-

arms and the matter was finally allowed to rest.

Debate now arose from the province's anglophone community
fully justifying the Mercury's earlier premonition that the

Assembly's conduct with respect to its privileges "...must give

25. Ibid.
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rise to unpleasant investigations of the rights and powers of

26

the house In mid-April, one of the leading works in this

area, J.-F. Perrault's translated version of the Lex Parlemen-

taria, was attacked by "Scrutator" in a letter to the Mercury.
The work in question was, he maintained, the source from which
our House of Assembly may be considered to derive its powers
and rules of action. It was a work, he said, 'originating from
the Stuart's reign "...when Parliament daily assumed new powers,
until, at length, it totally subverted the constitution."
Blackstone27, "Scrutator" explained, extended parliamentary
privileges no further than to the protection of members from
arrest and had said nothing of the existence of an active power
in the Commons to imprison others. Since Blackstone felt that
the power necessary to enforce the speaker's warrant did not
exist under the Constitution, 1t ought not therefore to be

used. Indeed, the fact that the Constitution pointed out no

such power was a proof that it could have no such warrant or

26. It was in the course of this debate that the Mercury's
opinion vis-a-vis the Constitution of 1791 became clear.

27. Sir William Blackstone (1723-1780) was an English legal
writer, judge, Member of Parliament and Oxford Professor
of English law. In 1763, he was appointed the Queen's
Solicitor-General, and in the period 1765-1769, he wrote
a four-volume work entitled. Commentaries on the Laws of
England. His philosophy of laws, notes the Dictionary of
Biography, was a confused mingling of Puffendorf, Locke
and Montesguieu. The Commentaries reflect the Montesquleuilan
view of the British Constitution described earllier in
this thesis. See Dictionary of National Biography. Volume
II. The Macmillan Co.: New York, 1908. pp. 595-602.
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authority in contemplation. Furthermore, if the speaker's
warrant were disregarded, its weakness immediately became
manifest to the public. If at any time, therefore, there
was ground for punishment, "Scrutator" concluded with Blackstone,
1t would be...

much more congistent with the dignity of and

creditable to the popular branch, to have

recourse to a power whose authority is out

of all question, the law courts. If there

be offence, not of a sufficient magnitude

to deserve punishment by law, the dignity

of the housg will best be supported by over-

looking 1t29.

Further commentary was not wanting. In the same edition,
another writer , "Amicus",corroborated "Scrutator's" Blackstonian
view of parliamentary privilege. It meant no more, he wrote,
than 1mmunity or safeguard to the party possessing it and could

not be construed into an active power of invading the rights of

others.

"Scrutator" himself returned to the attack in the following

issue of the Quebec Mercury, malntaining that the Lower Canadian

Legislative Assembly had not been granted privileges analogous
to the British House of Commons. It was not, he explained,
surprising that "american" assemblies felt justified in following

the example of their model, the British Commons, even in its

28. Quebec Mercury, 14 April 1806.
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abuses. It should be remembered, "Scrutator'" pointed out...

that american assemblies, particularly in the

colonies acquired by conguest, are not more

than emanations, either from the royal will,

which has manifested itself to be inimical

to privileges, or from the british pariiament.

In addition to which, there is the very

essential difference, which I have already

pointed out, that certain privileges are

secured, to the british commons, by acts of

parliament; whilst wlth respect to trans-

atlantic assemblies, the laws are totally

silent, on the article of privileges29.

In the latter's opinion, then, the Assembly had no power

to appoint to office. Neither did it have either the power to

grant public lands or to fix the salaries of government officials.

Yet another writer, "Philo-Scrutor" by name, wrote to the
Mercury informing "Scrutator" that he had been told that the
Speaker's warrant could be used by the House of Commons to
support its privileges in any quarrel which it might have with
the Crown, such occasions constituting precedents. Unable %o
accept the authority of precedents but faced with the argument
that the British Constitution had been established by them,

"Philo-Scrutor" now sought "Scrutator's"advice on the matter3o.

"Scrutator'" replied to his question by explaining that the

House of Commons had privileges far more efficient than any

29. Tbid., 21 April 1806.
30. Quebec Mercury, 12 May 1806.
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depending on the speaker's warrant. Through its control of public
funds, 1t could withhold supplies; in addition, it could refuse
to comply with any number of wishes of the Crown. These, in
"Scrutator's" opinion, were "the great counterpoises to undue
influence..." on the latter's part. The House of Commons was
not a court of justice but rather "...the grand inquest of the
nation, a court of inquiry..." whose power to commit for contempt
was "...justifiable more by a plea of 'necessity' than by a plea
of 'legality'." The constitutional question of privilege was,
"Scrutator" maintained, '"consumate wisdom", seeing that Parliament
had delegated to the province the power of framing laws for
its own government. If any privileges were necessary for the
fulfillment of that power...

the province must be the best judge of that

necessity, and be the best qualified to remedy

the defect, if any there be by local law.

There can be no apprehension of a want of

acquiescence in either of the branches (of

the Legislature ) in what may be found

absolutely necessary...

No parityv, then, existed in "Scrutator's" opinion between

the British Commons and the Lower Canadian Assembly with respect
to the question of parliamentary privilege. Privileges deemed
necessary by the Assembly for the fulfillment of its legislative

duties could be embodied in provincial law. No plea of necessity,

though, could condone any such law when it was thought to

31. Ibid., 19 May 1806.
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contravence fundamental human rights or accepted constitutional

princliples.

Parllamcntary privilege could not in the Mercury's opinion,
1t seemed, be construed Into meaning more than the freedom from
arrcst in clvil casers for members of the British Parliament
and, by infecrence, for member:s of the Lower Canadian Legislature
as well. [Bven herc, however, seriouc doubt must have existed
in Cary's mind whether parliamentary privilege existed at all
In colonial depcndencles, for two years later he would take
an uncqulvocal stand agalnst the Assembly's possession of

cven this prlvilego32.

T"hic attltude would manifest 1tself yet more clearly before
the decade had clapsed. Faced by a growing militancy on the

part, ol the Lower House, the reaction of the Quebec Mercury and

of the communilty to which 1t was addressed and by whom it was
supported would be to deny to 1t any similarity with the

Commony of Great Britaln. "Scrutator's" subtle distinction on
the quentlon of parllamentary privilege should not be forgotten.
I"e Constitutlional Act's fallure to delimit parliamentary
privilepe was praiseworthy because it left the two Houses of

the Leptslature frece to enact laws embodying privileges deemed

cusential for the performance of thelr legislative duties.

3. Ibid., 4 April 1808.
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since o majority of the Legislative Council's membership found

itself in a relative state of economic dependence upon the

provincial Executlive, 1t could be counted on to support the

Governor 1n any conflict which might arise between him and the

Lower House

33

The "garrison mentality'" which pervaded the anglophone

communit y of Lower Canada at both the public and official

level until the War of 1812

34

contributed to the emergence of

such a conflict between the Assembly and the Governor and,

consequently, between the Legislatlve Assembly and the Legislative

Council. In the Assembly's struggle to secure parliamentary

"rights" parallel to those of the House of Commons, the

Legislative Council became an Executive pawn and, to a considerable

33.

34.

Brun, Henri, La Formation des Institutions Parlementaires
Québécoises: 1791-1838. Presses de 1'Université Laval:
Québec, 1970. pp. 186-188, 196, 202. See also André Garon
"La Fonction Politique et Sociale des Chambres Hautes Canadien-
nes, 1792-1841." Histoire Sociale. Volume 5 (avril 1970).
Presses Universitaires d'Ottawa: Ottawa, 1971. p. 80.
Greenwood, F. Murray, '"The Development of a Garrison
Mentality among the English in Lower Canada, 1793-1811."

Ph. D. University of British Columbia, June 1970. The author
points out how the (pp. 103-107) anglophone community in
Lower Canada was frightened by the emergence of an elected
Legislative Assembly in the province, the rise of which

had been simultaneous with that of the French National
Assembly.

He also notes how the fifteen or so anglophone members of
the Assembly almost unanimously supported all legislative
mcasures proposed by the Executive, willingly conferring
powers on the latter at the expense of the Judiciary, the
clecctorate and even the Assembly. Especlally feared were
the Papineau-Panet radicals, the largest group in the
Assembly, because they drew some of their inspiration from
the ideals of 1789, consistently opposed government measures
and, at times, sought to limit the powers of the Executive...".
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degree, allowed itself to be used by the Governor in thwarting

the Assembly's aspirations.

Undeterred by the criticism levelled against it in the

pages of the newly-created Quebec Mercury, the Legislative

Assembly prepared, as the session of 1807 approached, to extend
i1ts claim to similarity with the British House of Commons which
1t considered 1ts constitutional counterpart. Now, however,
it too could publicize and expound upon its views on the matter
and defend itself against public criticism from the ulercury
and others, for its leaders had creafted thelr own newspaper,

Le Canadien, to serve as their volce across the province. This

it did, faithfully espousing and reflecting the views of Plerre
Bédard and his followers both inside and outside of the Assembly.
The Constitutional Act of 1791 had granted the province a
Constitution "the very image and transcript of that of Great
Britain" and the Assembly was fully Justified, therefore, in
claiming for itself the parliamentary privileges of the House

of Commons, its British counterpart.

The analogy, Le Canadien believed, went much further than

the question of parliamentary privilege. In this light, the
debate only served as the opening shot in a politico-constitutional

battle which would last for another forty years.



CHAPTER II

Ministerial Responsibility:
an Eighteenth Century View

Political parties,as we know them today, were the invention
of the generation succeeding the one with which we are dealing.
Nevertheless, during this period Lower Canada witnessed the
genesis of two political groupings each with its leaders, news-
paper voice, ideological baggage and followers. Never strictly
divided solely along linguistic lines, these opposing political
groups were either basically French or English-speaking. The
French or Popular Party (le parti populaire) had roughly thirty-
five of the fifty-seats in the Lower House and by the end of
the century's first decade would increase this number to forty
or so. Its counterpart, the British or Official Party, could
count on fifteen seats at the most and in bad times even this
number might dwindle to ten. While the leader of the Official
Party was all too often the Governor himself, practical leader-
ship of that political group often devolved upon some of his
Executive Councillors. The Popular Party, by contrast, drew
its leadership from its own ranks and, until 1811, this mantle
devolved upon the erudite Pierre Bédard. Learned in several
areas including mathematics and law, it was Bédard who best

among French-speaking Lower Canadians understood the workings
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of the British Constitution upon which Lower Canada's had
allegedly been modelled. This knowledge and insight he picked
up not only from his own reading of constitutional works
available to him in the Library of the House but also by means
of instruction given him by anglophone members of the provincial

Bar3>.

Not a physically dominant individual, Bédard seemed to
cede leadership of the Party in the Lower House to his more
vivacious and aggressive subordinates, among whom the more
notorious were Augustin Cuvillier, J.-L. Taschereau, Louls
Bourdages and Dr. Blanchet. In matters of theory and party
tactics though, he retained the leadership of the Party until
and even during his imprisonment under Governor Sir James Craig
during 1810-1811. Bédard was one Lower Canadian for whom
Simcoe's earlier description of the 1791 Constitution must be
taken at its face value. He strongly believed that i1f Lower
Canada had been given a constitution which was the very image
and transcript of the British Constitution, then the analogous
quality of that instrument could not and must not be confined

Lo the Lower House's claim to enjoy the same rights and privileges

35. Manning, Helen Taft, The Revolt of French Canada: 1800-
1835. Macmillan of Canada Ltd.,: Toronto, 1962. p. 66.
Pierre Stanislas. Bédard (1762-1829) had first been
elected to the Lower Canadian Assembly for Northumberland
County in 1792. A lawyer by calling, he soon became the
quiet theoretician-leader of the Popular Party and as
such was prominent in the founding of Le Canadien which
he would use to such great advantage to carry his views
fto the electorate. He sat continuously in the Lower House
until appointed to the Bench in Three Rivers by Governor
Sir George Prévost in 1812. See Wallace,(ibid. pp.42-43).
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as its British counterpart, the House of Commons. For him,

the similarity was more fundamental than that and extended to
the very core of the British system of government. The British
Government had an Executive, a Judicial and a Legislative
Branch and it was logical that Lower Canada should have the
same. albeit on a provincial scale. Therefore, aiding and
assisting the province's Executive Branch, there must exist,

as there had in Great Britain, a Cabinet or Ministry. This
was, he felt, the only interpretation of the 1791 Act which
permitted those governed by it to enjoy the effective provincial
government36 which it had been Britain's real intention to

give them at that time. That these views should begin to make
themselves felt both in the public press and in the Lower House

was only a matter of time.

Late in January 1807, a letter voicing sentiments similar

to Bédard's appeared in the pages of Le Canadien. Written by

"A.B.", the letter reads much like later speeches made by

Bédard and reported in Le Canadien37. Pointing to the necessity

of a ministry in the British constitutional form of government,
the author warned of the danger in holding the Ruler or his

representative responsible for the actions of his advisers.

36. Ibid., p. 69.

37. Le Canadien, 9 March 1808, 25 June 1808, 26 April 1809.
Manning, ibid., p. 66, suggests that Pierre Bédard was
the only editor of "Le Canadien" who could have shown
the powers of analysis necessary to understand the
intricacies of the British constitution and consequently
to write articles like the one in question.
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To the charge by Lower Canadian "ministers" that a "ministry"
did not exist in the province and that the Governor was wholly

responsible for the administration of the colony, "A.B." retorted:

Cette maxime qui tend & rendre le Représentant
du Roi responsable de tous les conseils des minis-
tres est aussi injuste et inconstitutionnelle, en
ce qu'elle expose le Représentant du Roi & perdre
la confiance du peuple par la faute des ministres...
dans la Constitution Anglaise il faut attribuer &
chacun ce qui lui appartient. S'il y avait quel-
qu'un & couvrir ce serait le Représentant du Roi,
et non pas les ministres...

Reminding Le Canadien of its previous report about how the

provincial ministry had found itself in a minority position
during the 1805 debate on the land tax (i.e., the Gaols Bill)
the author noted how the ridiculousness of the situation had
struck those who had any idea of the British constitution.

Even those ignorant of British constitutional theory were sure
to have notlced it. He wondered how a situation could exist,
whereby those who governed and led the province did not command
a majority following in the Lower House . Explaining how the
debate over the land tax had not been the only occasion in
which the Administration had found itself in the minority, "A.B."
concluded saying:

C'est une position ol il s'est trouvé si souvent
depuls le commencement de notre constitution, qu'elle
lui est devenue habituelle et qu'il la regarde comme
sa position naturelle. Aussi ne sait-on plus ce
que c'est que l'opposition; les uns regardent la
majorité dans la Chambre d'Assemblée comme le parti

de l'oppositign et les autres donnent cette fonction
au ministére3%...

38. Ibid., 31 January 1807.
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Irked by "A.B.'s" comments, the Mercury wasted no time
in suggesting that 1ts readers...
must doubtless expect shortly to hear of the
treasury bench and the members with white slaves (sic)
whose continuation in office is, we suppose, no
longer to depend on their commissions, should they
be even patents, but on their securing the votes
'3 la Walpole' of certain bell-wethers of our
blessed parliamentary flock.
Indeed, concluded the Mercury on this occasion, "A lecture
on our ministry and opposition strongly reminds us of Swifts

39 ¢

Liliput; we could almost say in miniature--.

The concept of a provincial ministry referred to in "A.B.'s"
letter was anathema to the Mercury and its editor, connoting
as 1t did the idea of a self-governing political entity. For
Thomas Cary, terms such as "ministry" and "opposition" were
inappropriate in a colonial setting like that of Lower Canada.
In England, where, as he would find later occasion to point
out, such terminology was completely suitable, individuals
forming the administration did not fill their appointments
for 1life. Consequently, their "situations" became an object
of perpetual strife. As a result of this state of affairs,
Cary explained, the many general political questions connected
with speeches, messages, addresses, votes of supplies and thanks,

together with notices, introductions and framing of bills,.in

39. Quebec Mercury, 2 February 1807.
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addition to the numerous other occasions which sparked political
discussion, all furnished an incessant and vast field for the
attacks of the opposition on those in power whom they wished
to supplant. Widely different, he maintained, was "...the
case in a circumscribed dependency such as this colony",
where "Our men in office, with the exception of the King's
Representative, hold their appointments for life, unless there
should be anything flagitous in their conduct of which scarce
an instance can be found". '"What". he wondered, could be the
object of an opposition or party in Lower Canada?" '"What,
he would ask concludingly...

is it the business of our Provincial

Parliament? Is it anything beyond

framing wholesome and necessary laws

for the good government and well-being

of the Province? Are there any general

political questions connected with that

duty? If not and if there be no minority

here here to supplant, what can be the

use of an opposition?

The opposition of Thomas Cary, his '"Quebec Mercury" and

its supporters would not be sufficient, however, to dissuade
Pierre Bédard and his followers from the belief that a ministry

along British lines did and must indeed exist under the

Constitutional Act of 1791.

The Legislative Sesgsion of 1808

In the following session of 1808, the alleged "ministé&re"

40. Ibid., 28 October 1811.
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was again brought to public attention, only this time in the
very midst of the convened Assembly. On 9 March 1808, during
the second reading of a bill designed to prevent provincial
judges from either being elected to or sitting and voting in

the Lower House, Ross Cuthbertul, one of the members for Warwlck
County, asked Bédard to explain what he meant by the term

"ministére". In reply to his question, the latter explained

that he had not used the term with reference to Great Britain

where there existed "...un grand Parlement et un grand Ministé-
re..." but rather had had Lower Canada in mind when he noted
of Lower Canadians'"... que puisque nous avions une Constitution

modelée en petit sur celle d'Angleterre, nous devions avoir
aussi les accessoires en petit. Petit Parlement, petit Minis-

. . . . u2 1
tére mais toujours Ministére “... .

While Bédard had taken this occasion to re-iterate his
belief in the necessity of a ministry in the province under
the 1791 constitution, he falled to indicate, except in the
vaguest manner, what the consequence of a majority in the
Lower House implied for the group constituting it. The implica-
tion that those who enjoyed some measure of support in the

Legislative Assembly should find places in the administration

41. Ross Cuthbert (1776-1861), lawyer and Seigneur of Lanoraie
and Dautray, represented Warwick County in the Assembly
of Lower Canada for many years. Called to the Executive
Council in 1812, there he remained until 1841. From
1812-1816 he was the Government spokesman in the Assembly.
See Wallace, ibid., p. 168.

42, Le Canadien, 9 March 1808.
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of the province by no means implied that once such a state

of affairs existed those enjoyilng such support should be
responsible to the latter for their public conduct. This,

it is clear, 1s at the very root of what we mean when we

use the term "responsible government". In the minds of the
leaders of the Popular Party any suggestion that such a state
of affairs should prevail was not in the least apparent. Nor
could it be otherwise: it would have been the undoing of

the Montesquieuian or tripartite form of the British Constitution
under which the Legislative Power and the Executive Power in
the State remained independent of one another and,along with
the Judicial Power, had to be maintained in equilibrium with

one another.

Neither Le Canadien nor the Quebec Mercury, however, appear

to have shown much interest in debating the point. Perhaps
nelther felt knowledgeable enough at this juncture to do so at

any length. While Le Canadien contented itself with reporting

Cuthbert's question and Bédard's reply, the Mercury preferred
to let its earlier comment on the matter stand unchanged as

indicative of its position.

A purge of French-speaking Lower Canadian militia officers

connected with Le Canadien the following June, though, soon

resurrected the question. On 18 June 1808, Le Canadien charged

that Lt. Col. J.A. Panet, Capt. P.S. Bédard, Capt. and Adjt.-

Maj. J.T. Taschereau, Lt. J.L. Borgia and ass.-Surg. F. Blanchet
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had lost their commissions as a result of their suspected

ownership of Le Canadienu3. Believing these dismissals to

be an unwarranted attack both on the freedom of speech and

the freedom of the press on the part of the provincial
Administration, it placed the blame for them on the shoulders

of the "ministdre". The contention that a ministry did not

exist in the province and that, in truth, the King's Representative
bore personal responsibility for the administration of the colony,

Le Canadien described as "...une maxime inventée pour rendre

odieux tous ceux qui voudraient soutenir une presse libre dans
ce pays, et qui ne tend i rien moins qu'd Ster entiérement aux
Canadiens l'exercice de leur Constitution." This was so, it

explained...

Car s'il est vrai (comme on ne saurait nuir) que
la personne du Représentant du Roi doive &tre sacrée
et inviolable ici, comme 1l'est la personne méme du
Roi en Angleterre, dire que c'est le Représentant
du Roi qui fait tout ici c'est Oter aux Canadiens
le droit d4'examiner les actes publics du gouverne-
ment. A quoi leur seri la part qu'ils ont dans 1la
Legislation, si on leur O6te le moyen de connoitre
les abus auﬁﬂuels il y aurait a remédier par cette
legislature™ ",

3. Joseph Planté, the member for Kent closely associated with
Le Canadien, lost his commissions as Clerk of Land Papers
and Inspector of the King's Domaines as a result of this
purge on the part of the provincial Administration. Seeking
to re-establish his respectability with provincial efficialdom,
though, Planté, unlike the others involved in the case,wrote
to Le Canadien on 19 June asking it to cancel his subscription.
See (Le Canadien, 25 June 1808).

4l Le Canadien, 25 June 1808. The passage from Blackstone had
discussed the prerogative "that the King can do no wrong".
In subsequent issues, another commentator on the British
Constitution, the Swiss jurist and theoretician Jean-Louis
De Loime (later discussed) was quoted extensively on this
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Largely inspired by Blackstone's "Commentaries on the Laws

of England" (Book 1, Chapter 27), Le Canadien's editorial

introduced two new ideas into the debate on the existence of
a ministry in Lower Canada. Its extension of the royal
prerogative "that the King can do no wrong" to the King's
provincial Representative the Governor meant that the latter
was henceforth to be approached as the ambodiment of the
Executive Power in Lower Canada's constitutional structure.
Consequently, according to Montesquieuian tripartite theory,
he was not to be blamed and publicly criticized for the
failures of the provincial Administration: his Ministers
were the ones legally and individually responsible for political
acts of the Administration just as were their counterparts in
Great Britain. There, each minister was personally, legally
responsible for political acts done by him in the King's name
on behalf of the King's Administration. The denial of the
existence of a ministry in the colony, therefore, was tantamount
to a denial of the public's right to criticize the conduct both..
of the Executive Power which existed and the ministry which,
according to some, did not exist. It was in effect, a subversion
and nullification of the British-1like Constitution of 1791
for which such a right was an integral part.

These ideas falled to evoke much but contempt and derision

from the Quebec Mercury, however and led it to compare the

proprietors of Le Canadien to "...the water-men on the river

point, in order to prove that a free press was essential to
the proper operation of the British Constituilon. (see
Le Canadien, 25 Junej 9, 16, and 23 July, 1808).
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Thames, who, when on the water, claim the privilege of the
liberty of the tongue; and make a practice of opening (sic)
all who pass them, by vomiting on them a torrent of abuse,
termed in the river slang, slack jaw." In like manner, noted

the Mercury...

"the scribblers in the Canadien eternally
twang forth their claim to liberty of the press,
and, in imitation of the water-men, seem to think
a claim a mere nullity without the full use of
it. In order to which i1t becomes necessary to
find subjects; and none, it seems, so well suit
their purposes, however unfounded or fanciful,
as abuses in the administration of the government,
and ernity to the Canadians.

On these they perpetually harp in one monotonous
and wearisome sameness; than which the incessant
brayings of an ass would afford ﬂ far greater
variety of notes and intonations 5...m,

When in its edition of 16 July 1808, Le Canadien charged Herman

Ryland, the Governor's Civil Secretary, with the responsibility
for the dismissal of the five militia officers in the recent
purge, the Mercury was prompted into a more rational statement
of its position on the matter. Having argued that the "ministry"
theory was "far from respectful to the King's representative",
it then declared:
To charge His Excellency with wholly pinning
his faith on the sleeve of others, what is it but
saying, we hope we shall be pardoned the phrase,

that he is no more than a cypher. What then is
the tendency of such writings? Is it to elevate

45. Quebec Mercury, 18 July 1808.
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or vilify the government? the public will
Judge.

Unwilling and perhaps unable to dispute Le Canadien's

reasoning on the existence of a provincial ministry, the Quebec
Mercury chose instead to see behind its rhetoric a desire on
the part of French Canadian leaders for more and better places

in the Government. On a condescending note, it concluded:

Should the opinion of the Canadien be founded
in the opinion that we should have no objection
to share the loaves and fishes of the government,
we have the consolation to feel that our mode of
seeking them, is not by calumniating, besplattering
and bullying that government in the hope of in-
timidating into it a compliance with our wishes...
On the subJect of places which perpetually haunts
the brain of the scribblers in the Canadien, we
must be permitted to assert that Canadians have
an ample share of the favors of the not (sic)
government; but because those writers are [noﬁg
among the fortunate ones, nothing can be well™O,.

Reluctant as the more practically-oriented Mercury
might be to enter into a constitutional argument with the

more theoretical Le Canadien, it nevertheless showed by its

comments that 1t was not unware of what was at issue in the
controversy over the exlstence of a ministry in the province:
Jobs! It was correct in assuming these to be the prize sought
for by those who claimed to constltute or speak for a majority
of the province's voters. Acknowledgement of the existence of
a minlstry in Lower Canada could not but lead to eventual

demands on the party of the opposition, the.political Pouts",

46. Quebec Mercury, 8 August 1808.
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for a greater share of the political pie and for greater
participation in the administration of the province. Le
Canadien's failure to refute the Mercury's allegations 1is

b7

strongly indicative of the truth contained in them

The Legislative Session of 1809

The new Legislature which assembled in Quebec on 9 April
1809 was the product of an election originally called by Governor
Craig in the hope of securing an Assembly more amenable to his
demandsu8. As the ensuing session would clearly show, Craig's
hopes for a more compliant Assembly were completely thwarted
by the province's electorate. Even J.A. Panet, the old Speaker

of the previous Assembly whom the Government had taken pains

47. Craig, ibid., pp. 189-190, points out that the question
of "jobs" 1s never far below the surface in the game of
politics. First noting that the basic complaint against
the Family Compact in Upper Canada was that "it distributed
patronage in a narrow and selfish way", he goes on to
explain how the demand for responsible government derived
its main impetus'"... from a determination to break the
stranglehold of the local oligarchy on appointments
bringing prestige and profits".

48. Craig, with his wide military experience, had been sent
to Lower Canada in 1807 amid rumors and the real danger
of a Napoleonic invasion. His forgiveable attitude
(in the circumstances) coupled with his misfortune of
being ill-advised by the province's leading proponents
of anglicization had led him into political difficulties
with the largely French and popularly-elected Assembly.
For an excellent view of Craig, see L.A.H. Smith, The
Working of the 1791 Constitutional Experiment in Lower
Canada 1805-1811. B. Litt. Thesis, Oxford University,
1955. P.A.C., Microfilm ML-284 OOR, 1955. pp. 137-147.
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to defeat in Quebec's Upper Town, was returned for the County
of Hampshire and duly re-elected Speaker of the '"new'" Legislative

49
Assembly

Shortly after the House had been convened, the occasion
again presented itself for discussing the question of the
existence of a ministry in the province. The opportunity
occurred during the debate on the Assembly's reply to the
speech from the throne when Louis Bourdages, the member for
Richelieu CountySO, moved an amendement to the motlon embodying
the reply, charging that certain parts of the Governor's speech
were untrue and had been inspired by his "advisersBl". An
unidentified speaker in the debate, in all probability Pilerre

Bédard himself, was reported by Le Canadien to have stated

that i1t was not the Royal Representative who was to blame
in this case but rather persons by whom he had been misled.

This speaker, Le Canadien noted, had taken the opportunity

to point out...

49, Manning, ibid., p. 83.

50. Louis Bourdages, (1764-1835) farmer, notary and militia
Officer, represented the Counties of Richelieu, Buckingham-
shire and Nicolet in the Lower Canadian Assembly during
the years 1804-1814, 1815-1816, 1820-1830 and 1830-1835,
consecutively. A founder of Le Canadien and a fierce
opponent of Governor Craig (in 1831) he introduced a
motion to remove judges from the Legislative Council. See
Wallace, ibid., p. T4.

51. Le Canadien, 22 April 1809. Bourdages' amendment had
declared "...que ces idées de soupcons et de jalousies
imaginaires entre nous-mémes, ou de soupgons ou de
jalousies encore moins fondées, et assurément non-méri-
tées envers notre bienfaisant Gouvernement, ne peuvent
venir que d'insinuations &étrangéres".
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"combien 1'idée d'un ministére &toit essentielle
a la constitution. Le premier devoir de cette
Chambre, troisiéme branche de la Li3gislature,
étoit de soutenir son indépendance, méme contre les
essals que ferocit la premiere pour la diminuer.
Qu'en adoptant le sentiment de ceux qui disoient
qu'il n'y a point de ministére, il faudroit ou que
cette chambre abandonnait ce devoir et renongat a
soutenir son existence ou qu'elle dirigedt ses idées
contre la personne méme du Représentant de sa Ma-
jeste, ce qui seroit une i1idée monstreuse dans
notre constitution; parce qu'on devrolit regarder
la personne de notre Gouverneur comme tenant la
place méme de la personne sacrée de sa Majesté et
lui appliquer les mémes maximes22"

While, in the speaker's opinion, there was no officially
recognized ministry in the province, the existence of ministers
or persons upon whose advice the Governor based his policies
was nonetheless real. In Britaln, he had concluded, government
ministers had not always been made as well known as they presently
were. 1In Lower Canada, by contrast, that task vis-a-vis their

counterparts still remained to be done and was constitutionally

necessary.

Views very similar to the ones above found further clarifi-

cation in the editorial columns of the same issue of Le Canadien.

In reporting the comments on the Bourdages and Bé&dard amendements

to the Assembly's reply to the speech from the throne, Le Canadien,

attempted a rather sophisticated explanation of the difference

between the executive and legislative roles of the Executive

52. Le Canadien, 26 April 1809.
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Branch of the Government, maintaining:

Quand le gouvernement exerce son pouvoir exécutif
tout doit obéir, tout acte contraire & cette
obéircsance est celui d'un mauvais sujet. Mais
quand le gouvernement exerce sa part du pouvoir
législatif, 11 n'est qu'une des trois branches

de la Législature, la premidre, et les deux
autres branches en sont indépendantes.

Far from belleving the opposition of one of the lesser
(1.e., in Montesquleuian terms) Branches of the Legislature

(the Judiclary and the Legislative Branch) to the first Branch

(the Executive) of the same 1llegal, Le Canadien concluded

instead that 1t was the duty of these Branches to challenge
the latter whenever the situatlion warranted it. The Executive
Power acting 1n 1ts administrative-promulgating capacity was
to be obeyed,however the same power acting in its legislative
capaclty as one of the three constituent branches of the

Legislature could be contradicted when necessary53.

53. Le Canadien, 1bld., Montesquieu, it should be noted,had maintained
that an equilibrium between the Executive, Legislative and
Judlclal Powers had to be maintained in the British State
for 1ts Constltution to survive. The Executive Power though,
1t should be noted, apart from constiltuting a force in the
State unique 1n 1ts own right also participated in the role
and functlons of the Legislatlve Power in the State by virtue
of 1ts embodiment in the Crown, as the Head of Parliament.
This dichotomy was ultimately solved by the objectification
of the Crown's parliamentary role in the instiltution of the
Cabinet. The Crown was thereby able to promulgate laws
and adminlster the country without becoming directly en-
tangled in parllamentary battles. Political responsibility
was transferred over a long period to its chosen advisors
who clearly could do wrong. The theory that the King
could not do wrong demanded the existence of a ministry or
cablnet 1f the elghteenth century constitutlonal system
was to be a realify. As governement became more complex
and the Executlive role in 1t more involved and complex, it
would have become I1ncreasingly difficult to dissociate the
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The elections which followed Zir James Craig's harsh and
unexpected dissolution of the Legislature in May 18095” only
served to further clarify and stabilize the views of the Popular
Party on the constitutional position of the Governor in Lower
Canada. Led by Craig's conduct to comment on the recent and,
for the Lower Canadian Assembly, relevant unconstitutional
behaviour of the Jamaican Governor in the post-sessional arrest

of the Jamaican Assembly's Speaker, Le Canadien explained how

the Province's Lower House was limited in its powers vis-3-vis
the colonial Executive. While maintaining that the latter could
not be answerable to the assembly, it pointed out that the
Assembly could bring complaints against the Governor and seek
recall before the appropriate British authoritiesSS. Thus, while
the Governor, as the King's Representative, might not be criticized
within the local context, he could, as the appointed Representative
of the Crown, become the object of colonial complaints. If
his nomination by the Crown entailed his enjoyment of royal
prerogatives locally, it also signified his temporary, limited
and dependent character as the embodiment of the Crown under
the local British Constitution, the Constitution of 1791.

While such thinking reinforced the position of the Executive
Power under the 1791 Constitution and approximated it that much

further to its British model, it nevertheless augured ill in

King from his political acts just as it had already become
increasingly difficult to distingulsh the Representative's

from his.
54. Manning, ibid., p. 84.
55. Le Canadien, 24 June 1809. The Jamaican case will be

taken up later.



39

this respect for the constitutional position of the Legislative
Council and served to demonstrate just how weak the Council's
theoretical foundations really were. Implying that in cases
similar to the Jamaican one the Legislative Council could be
bypassed in petitioning the Crown, "elle-méme qui est la pre-

miére branche de notre législature56"

, and maintaining that
the difference between the colonial and British Governments
in such cases exlsted more in the inferiority of powers of

the Governor and the Council, Le Canadien professed its belilef

in the idea that the British constitutional system, in so far

as the Legislative Power under it was concerned, was reconstituted
in Lower Canada by the existence there of a Legislative Assembly
and a local ministry or cabinet. These bodles along with a

local "Crown" and Judiciary recreated, in Le Canadien's opinion,

the eighteenth-century British Constitution in Lower Canada.

In retrospect, therefore, Le Canadien and i1ts supporters

were clearly suggesting by the end of the nineteenth century's
first decade that the Lower Canadian Constitution was analogous
to the one enjoyed by Great Britain since the close of the

seventeenth century. The Constitution of 1791, Le Canadien

and its contributors had argued, had for its guiding principle

the existence and balance of Executive Legislative and Judicial

56. Ibid.
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Powers in the province. The Governor and his Executive Council
embodied the Executive Power while the provincial Judiciary
embodied the Judicial Power in the province. The Lower House,
in these writers opinions, effectively embodied the Legislative
Power in the province. It was, however, unique in its enjoyment
of powers and privileges analogous to those of the British

House of Commons.

What is equally clear too, here, is that Le Canadien was

not talking about that nineteenth century form of the British
Constitution embodied in the practice of responsible government

5T

as has been suggested at times by other historians Responsible
government was, in reality, quite different, referring to a
practice under the British Constitutional system whereby the
Sovereign's public acts must be countersigned by a minister

who assumes the individual responsibility for them and whereby

the Cabinet of Ministers is collectively responsible to the

House of Commons to such a degree that when defeated in the

House, it must elther resign or appeal to the électorate5

In Great Britain, the concept of collective Cabinet

57. Various historians, among them Helen Taft Manning (ibid., p. 71)
Jean-Pierre Wallot (Le Bas-Canada Sous 1l'Administration
de Craig:1807-1811. These de Doctorat:1'Universite de
Montreal:Montreal, 1965. p. 47), Henri Brun, (ibid., p. 250),
and Thomas Chapais (Cours d'Histoire du Canada. Volume ITI.
Librairie Garneau:Quebec, 1921-194) suggest that responsible
government as we to-day understand it was indeed what
they were both discussing and striving to attain.

58. Monet, Jacques, The Last Canon Shot:A Study of French
Canadian Nationalism 1837-1850. University of Toronto
Press:Toronto, 1969, p. 24.
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responsibility had initially been proposed by the Rockingham
Whig political grouping in the early 1780's. Charles James

Fox (1749-1806), the great British parlementarian, had resigned
from the Cabinet in 1782 in support of this principle. Twenty-
four years later, however, in 1806, he unequivocally denied

its validity in the famous Commons debate concerning Lord
Ellenborough, the Lord Chief Justice of the Court of King's
Bench ,whose presence in the Cabinet had become a major issue

of the day because of the possible conflict of interests which
might arise in consequence of it. This conflict was by no

means obvious, though, and really depended on the nature of the
Cabinet and the concept of cabinet responsibility. The question
basically was whether the Cabinet was collectively responsible
for its political acts before the law, or whether individual
ministers bore only legal responsibllity for thelr political
decislions in their personal, legal capacity. Even here, we must

note, public opinion was still merely concerned with collective

as opposed to individual legal responsibility for political

acts whereas the concept of ministerial responsibility later

to emerge in the 1830's would speak of political and collective

responsibility of the whole cabinet.

Nevertheless, during the course of the debate in question,
FPox maintained that the Cabinet as an entity had no status in
law and could not be legally responsible for its collective

actions. Responsibility therefore, had to rest with individual
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members rather than with the whole Cabinet. Lord Ellenborough,
therefore, his argument concluded, could not render judgment

in favour of the Cabinet sitting collectively when he sat in
his function as Chief Justice of King's Bench59.

A Montesquieuian approach to the problem, however, could not
have but failed to point out the obvious imbalance created in the
Constitution by the fact that the Judicial Power and the Executive
Power had become vested in one man by Ellenborough's appointment to
the Cabinet. Even if the concept of individual legal responsibility
for political acts seemed very much alive as the nineteenth century
got under way in Great Britain, 1t was, in reality, a dying notion.

The view of the constitution which the eighteenth century
had produced was at an end. The theory of the separation and
balance of Powers in the State now stood in growing opposition to
organic changes in the body politic of the period. The weakening
financial position of the Crown since the 1780'860, and the newly
emerging democratic tide originating in the urban centres of
"Tndustrial Revolution" Britain were combining to erode the
independence of the Executive Power under the Constitution and
make it dependent or responsible to the Legislative Power in

the State. The Ellenborough debate constituted a dying

victory for a view of the Constitution which had already been

59. Asp inwall, A., "The Cabinet Council, 1783-1835", Proceedings
of the British Academy (Raleigh Lecture on History). Vol. 38.
Oxford University Press. London, 1952. pp. 21l4-2247

60. Reitan, E.A., "The Civil List in Eighteenth Century British
Politics:Parliamentary Supremacy versus the Independence of
the Crown". Historical Journal. Vol. IX, no. 33;1966. pp.318-337
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gffectively undermined and whose time, in retrospect, was tThen
definitely limited and must soon give way to the more appropriate

concept of responsible government.

That Le Canadien and its followers could not have been

talking of this newer concept is strongly suggested by the many

passages cited above from Le Canadien. Such, we submit, is

logically inevitable too in light of the fact that such a theory
of government was incompatible with the, then, prevailing concept

of the British constitutional system6l. It was certainly not.

the goal to which minds steeped in eighteenth century political
and constitutional thought would logically proceed. Eighteenth
century political thought did not point to responsible govern-
ment which, as we shall see later, came about as the result of

a number of forces which coalesced in the 1830's and whose
cumulative effect was forseeable only in retrospect. The
"mémoire" of 1814, the attempted impeachment of Chief Justice
Sewell in the same year and the "Fortier" Case in 1818 suggest
that this continued to be the case until the end of the century's

second decade.

First, the "Mémoire" presented to the Governor in 1814 by

61. Dunham, Aileen, Political Unrest in Upper Canada: 1815-
1836. McClelland and Stewart Ltd.: Toronto, 1963. p. 154
See too, Lawrence A.H. Smith, ibid., in speaking of the
"ministére" theory, he declared that it was a legal one,
that the advisors of the Crown should not remain concealed,
and that they should be subject to the censure of the
Houses in order to prevent abuse and maintain the balance
of the Constitution.
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some unidentified French Canadian leaders62 remained wholly
within the limitations of Montesquieuian British constitutional
norms. Recommending that the Governor reserve a certaln number
of positions and offices in the Executive Council for Assembly
leaders 1n order to remedy the lack of communication between
himself and the province's inhabitants represented in the
Assembly, the "Mémoire"™ stipulated that such places be held
only as long as the leaders in question commanded a following
in the Lower House. Par from advocating the responsibility

of these Councillors for the acts of the Governor before the
Lower House, the "Mémoire" made it quite clear that only a

few places were to go to any of the Assembly's leaders whose
advice the Governor was completely free to accept or reject.
The "Mémoire's" main concern lay in improving communications

between one of the lesser and the first branch of the Legislature,

the embodiment of the Legislative Power in the province.

The attempted impeachment of Chief Justice Jonathan
Sewell for advice he was charged with offering to Governor
Craig in 1810 further confirms the contention that French-

speaking Lower Canadians and Le Canadien were thinking 1in the

eighteenth century constitutional terms as the century's second
decade unfolded. That accusation, as a basis for impeachment,

was rejected outright by officials at the Colonial Office as

62. Manning, ibid., pp. 70-71.
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incompatible with the official view of the Governor's role in
the colony63. In their view, only the Governor could be held
responsible for the administration of the province and there

could be no individual responsibility of councillors for the

6l

political acts of the Governor

The "Fortier" incident in July 1818 conclusively substan-
tiates the case that attitudes regarding ministerial responsibility
had not changed as the decade drew to a close. In July 1818,
Thomas Fortier, a Lower-Canadian who had graduated from a New
York medical school, was refused a licence to practice in Lower
Canada. Andrew Cochran, Governor Sherbrooke's Civil Secretary65,

was subsequently attacked as the public official responsible

for this turn of events. "Verus", in a letter to Le Canadien,

came to the latter's defence.arguing that Cochran was "...pure-
ment et simplement le dfépositaire de la volont: du Gouverne-
ment, le canal par ol sont communiquées les demandes des
administrés et les réponses ou les décisions de l'autorité."

He was, explained Verus", simply the intermediary between the

public and the Governor in such cases. While Cochran's position

63. Manning, ibid., p. 107.

64. In 1824, the Imperial Government would recognize the
responsibility of Receiver General John Caldwell for
defalcation of public funds. This it did, according to
one author, for the sake of economy. (Brun, ibid., p. 64).

65. Andrew Cochran (1792-1849), a Nova Scotian by birth, had
come to Lower Canada in 1812 as Assistant Civil Secretary
to Governor Sir George Prevost whom he had known earlier
in Nova Scotia. Under both Sherbrooke and Dalhousie, he
was Civil Secretary of Lower Canada. Between 1827 and 1841,
he served on Lower Canada's Executive Council.
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was honorific, he noted "aucun pouvoir n'y est attaché, non
plus qu'aucune responsabilité envers le public; cette res-

ponsabilité pesant exclusivement sur le dépositaire du pouvoir

Le Canadien opposed this line of thought by asking what

Government could survive if its head were not protected from

public abuse and intrigue. If it were evident, Le Canadien

maintained...

gqu'un seul homme ne peut pas résister aux
efforts réunis de plusieurs, qui tous ont un
intérét majeur de paroltre innocens aux yeux
de la multitude, 1l faut nécessairement que
la personne du chef dans un état libre soit in-
violable et que ses serviteurs ou ses Ministres
solent seuls comptables des actes du Gouvernement.

In a despotism, Le Canadien continued, ministerial responsi-

bility was unnecessary since ministers were answerable to the
Head of State and not to its8 laws. The latter's powers of life
and death guaranteed his security and position. In Lower Canada,
therefore, which was governed under a recognized system of laws,
the Civil Secretary was responsible for the public acts which

he performed. For, concluded Le Canadien...

si la responsabilité des actes du Gouverne-
ment Tombent (sic) les ministres, comment
connoitra-t-on s'ils sont bien ou mal si 8n
ne peut parler librement de leur conduite (9

66. Le Canadien, 25 July 1818.
67. Le Canadien, ibid.
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The "Fortier" affair, then suggests that even as the
1810's drew to a close, individual and legal responsibility
for public acts and not collective responsibillity for the same
continued to be the main issue on the question of political
responsibility in Lower Canada as it had been in the first
decade of that century. It testified, too, to the British
Government's reluctance to accept in Lower Canada the applicability
of even the well-worn eighteenth century concept of legal responsi-
bility of ministers of state for their public acts. It also
i1llustrates the unsuccessfulness of the Popular Party in winning
official acceptance of their constitutional views after what was

to be yet another decade of fierce political debate and warfare.

To assume. however, that the political life of Lower Canada
during the late 1800's gravitated around the issue of ministerial
responsibility alone would be misleading, for the single most
important political and constitutional debate to emerge during
the Crailg years (24 October 1807-19 June 1811) arose from the
Legislative Assembly's attempt to expel judges from its midst.

As a defensive reaction by the Lower House against the encroach-
ments of an autocratic Executive Power68, the Assembly's

action constituted, with the repeated expulsion by the House

of the Jewish Assemblyman Ezekiel Hart, the Assembly's first

major attempt to carry out in fact its conviction that the

68. Brun, ibid., p. 211.



Constitution of 1791 was modeled along the lines of the

British Constitutlon of 1688.

It is to the expulsion issue and its constitutional
Implications that we must now turn in order to examine more

closely the thought of Le Canadien and the Quebec Mercury

on Lower Canada's polifical and constitutional life.

48



CHAPTER III

The Expulsion Issue

The debate over the existence of a ministry within the
province was merely a prelude to an even more serious one
concerned with the problem posed by the presence of provincial
Judges in the Legislative Assembly. The next few years would
see Lower Canadian public figures embroiled in a struggle
aimed at excluding Judges’from membership in the Lower House.
The conflict would pit the Executive Branch of the provincial
government against the Assembly, the more dynamic of 1ts two
Legislative bodies. In this struggle, the Assembly would
emerge chastised but victorious and its view of the Constitu-
tional Act as analogous to the British Constitution would
prevail over the question of the separation of the Judicial

Power of the State from the Legislative Power of the same.

A letter published in Le Canadien in October 1807 gave

the first indication that the Lower House was determined to
secure the victory of Montesquieuian theory and practice in
this matter. According to that theory, it was anathema to the
healthy and proper functlioning of a British constitution such
as that brought into the province by the 1791 Act that the

Judicial Power in the State or any part thereof should find
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itself invested in a person also participating in the
Legislative Power of that same State. Severely critical of
Judge Pilerre-Amable De Bonne, an outspoken representative of
the Administration and elswhere69 described as "...the spokes-
man for the Castle on the floor of the house and the most
effective electioneering agent for the government in the
history of Lower Canada..." and also as "...the nearest thing
to a political boss that Canada produced in the early days...",
the letter's author "Viator" attacked the concept of a man
being invested with both judicial and legislative power at

one and the same time under a British system of government.
Such a state of affairs was, he implied, most reprehensible
because a Judge under such a system was "...le représentant du
Roi dans la plus alimable et la plus importante de toutes ses
fonctions; celle de rendre la justice & ses sujets." Such

a man's conduct, "Viator" had concluded, should be irreproachable.

De Bonne's was not7o!

De Bonne, it should be mentioned at this point, had sat
in the Legislative Assembly since 1792 and had represented
Quebec County since 1804. 1In 1794 he had been appointed a
Judge of the Court of Common Pleas and this appolintment had

been followed by a promotion to the Court of King's Bench in 1807.

69. Manning, ibid., pp. 83, 94. See also Wallace. ibid., pp. 179-180.
70. Le Canadien, 5 October 1807.
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Since 1794,-however, Judge De Bonne had become increasingly
associated with the provincial Administration and had been called
to the Executive Council in 1802. It is small wonder, then,

that this man in whom reposed not only the Judicial, Legislative
and Executive Power in the province but who enjoyed the reputation
of being a political boss in his home area should arouse the ire
of those Montesquieuian deputies in the Legislative Assembly.
Here was the incarnation of the worst evil which could beset a
British constitution aggresively conducting battle with the
upholders of British orthodoxy. While it sparked no debate or
comment from the Mercury or its subscribers, "Viator's" letter
foreshadowed the struggle which would preoccupy Lower Canada's

Legislature for the next three years.

The Session of 1808

Three months after "Victor's" letter had appeared in

Le Canadien and with Sir James Cralg's first legislative session

well underway, Le Canadien received and published another letter by
71

"Jérémie" criticizing the membership of provincial Judges

in the Lower House of the Legislature. The judicial ills

71. In addition to De Bonne, the other Judge referred to in
these complaints was Louils Charles Foucher, (1760-1829)
representative consecutively of Montreal - West (1796-
1800), York County (1800-1804) and Three Rivers (1804-
1808) in the Legilslative Assembly of Lower Canada.
Appointed a Provincial Judge at Three Rivers in 1804 and
a Judge of the Court of King's Bench for the District of
Montreal in 1812, Foucher remained throughout his life a
supporter of the Government. Wallace, ibid., p. 242.
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currently plaguing the province, he suggested, were the result
of the improper administration of the Constitﬁtional Act of
1791 and its consequent mutilation. Noting how Britain had
given Lower Canada a constitution modelled after its own,
"Jérémie" asked his readers whether they had not yet wondered
whether the province's judicial ills were not the result of an
accumulation of Powers in the same persons. In opening

Blackstone's Commentaries which embodied the true spirit of

British law, he stated...

J'y vois ces mots que tout Législateur
Canadien devroit avoir sans cesse présens &
l'esprit:

"Dans tous les gouvernements tyranniques, la
Magistrature Supréme ou le droit de faire

des Loix et de les exécuter réside en un seul
et méme corps d'hommes et partout ou ces pou-
volrs sont réunis, il ne peut y avoir de liber-
té publique.

In England, "Jérémie" maintained, Judges were members neither
of the House of Commons nor of the House of Lords. "J'établirois

donc en ce pays', he had concluded, "que les Juges ne pourroit

étre de la chambre d'Assemblée ni celle du Conseill législatif72".

In "Jérémie's" mind, therefore, the Constitution of 1791

had been modelled upon that of Great Britain. The British

72. Le Canadien, 9 January 1808. In Britain, it should be noted,
judges did not sit in the House of Commons and merely
assisted but did not vote in the House of Lords. The
question of Judges in the Legislative Council would be
taken up by the Legislative Assembly in 1814 and later in
the early 1830's.
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Constitution operated on the principle of the separation and
balance of Powers in the State73.Consequently, the failure

to uphold and maintain this principle must lead to some aberra-
tion in affairs of State. The malfunctioning of Lower Canada's
Judicial system resulted from the participation of Judges in
the legislative life of the province or, better, from the non-
separation and interference of the Judicial Power in the State
with the Legislative Power therein. Unknown though he may

have been, the author had just propounded the main arguments

in the forthcoming struggle to remove Judges from participating

in the legislative life of the Lower Canadian Assembly.

On 22 February 1808, Louis Bourdages, the Popular Party's
House Leader successfully introduced a resolution in the Lower

House declaring it expedient to assert that...

Judges of the Court of King's Bench '"now
established", Provincial Judges for the Districts
of Three Rivers and Gaspé and all Judges commissioned
for any Courts which might thereafter be founded in
the province to try civil cases would henceforth
be ineligible to be elected ﬁr to sit and vote
in the Legislative Assembly7 .

In the debate over the resolution, French Canadian members

of the Assembly displayed a more "conservative! attitude on the

73. Blackstone, according to his biographer, is acknowledged
to have accepted Montesquieu's constitutional teachings
with respect to the British Constitution (Dictionary of
National Biography,Volume II, p. 599).

74. Le Canadien, 27 February 1808. The resolution was passed
by a vote of 20 to 2.
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question of the role of Judges in the legislative 1life of the
province than had been earlier proposed by "Jérémie". Pilerre
Bédard agreed with the Bourdages resolution but maintained
that the Legislative Council provided a more appropriate sphere
of activity for members of the Judicilary. Aside from the reasons
given for which Judges should not be members of the Lower House,
such as the compromise of their dighity resulting from electilonee-
ring, there was another very important one, Bédard noted...
qui étoit le danger qu'en les y voyant siéger

et voter souvent du cb6té du Ministére le peuple ne

s'imaginat qu'ils y fussent sous l'influence des

M}nistres, et qu'il fallo}t éviter que le public

put avoir de pareilles 1dées des jJjuges'~”.

Mindful of not losing an opportunity to return to his favour-
ite theme, Bédard had simply hit on the crux of the matter and
the import of Bourdage's resolution. In the simplest and least
complicated language, he was arguing for the separation of
Powers, Judicial and Legislative, in Lower Canada. JSidestepping
the constitutional rationale for such a division and separation
of Powers, Bédard had argued in favour of this practice by
pointing to the popular mistrust of the Judiciary which would

arise if Judges were to continue to be elected members of the

6
Legislative Assembly7

75. Le Canadien, 27 February 1808.

76. There 1s no reason to believe that Bédard and co.'s acceptance
of the presence of Judges in the Legislative Council con-
tradicted Montesquieglan practice and theory since Judges
sat in the British House of Lords.
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Joseph Bernard Planté, the member for Kent, agreed with
Bédard that Lower Canadian Judges should confine their activities
to the Legislative Council, arguing how...

La dignité des Juges. d'un cG6té et leur de-
voir public de l'autre, l'incompatibilité du
caractére de Juges avec celui de Candidat éont
les seules considérations qul me font agir T,

Yet another Assemblyman, Jean-Marie Mondelet, representing
Montreal-East, agreed with this opinion maintaining:

L'on sent la nécessité d'appeler les Juges
au Conseil Législatif, (ol) ils auront la voix

consultative et seront médiateurs entre la
Chambre et le Conseil Législatif/©,

On the Government side, the only proposal of much worth
was the one unsuccessfully suggested by John Richardson79 re-
commending that action should be taken instead with a view to
preventing the election of Judges 1in their respective judilcial

districts. Defence of the official position which seemingly

favoured maintenance of the status quo would come later.

Following the adoption of the original resolution on 22
February, a bill designed to give effect to it had been introduced

and read for the first time. The debate on the question resumed

77. Le Canadien, 27 February 1808.

78. Le Canadien, ibid.

79. John Richardson (1755(%)-1831), was a Montreal merchant
and Executive Councillor (approx. 1804) in Lower Canada.
From 1792-1796 and 1804-1808, he represented Montreal in
the Legislative Assembly. In 1816 he was appointed to the
province's Legislative Council). Wallace., ibid., p. 627
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over the second reading of the bill which took place on 2

March and gave rise to a more heated and lengthier discussion.

Jonathan Sewell, the Attorney-General and member for
William Henry (Sorel)8?argued without any repugnance whatsoever
for the retention of Judges in the Legislative Assembly. Main-
taining that the Government had need of enlightened persons
in the Lower House to uphold its just rights, Sewell stated of

such persons: "...Qu'il n'y en avoit pas assez dans la Chambre

Sewell's stand so provoked Pierre Bédard, though,that he
could not resist going to the attack. Commenting sarcastically
on the Attorney-General's remarks, he observed how it was now
clear that...

Le ministére avoit besoin de personnes pour le
soutenir dans la Chambre et les Juges qui avolent

de fortes pensions "durant plaisir" paroissoient
étre des personnes bien propres pour remplir ses vues .

It was Ross Cuthbert83 and not Jonathan Sewell, however,

80. Jonathan Sewell (1766-1839) was appointed Solicitor-General
of Lower Canada in 1793. Appointed Attorney-General of the
province in 1795, he represented the borough of William
Henry in the Legislative Assembly from 1796-1808. 1In 1808
he was appolinted Chilief Justice of Lower Canada and President
of the Executive Council and in 1809 he became Speaker of
the Legislative Council, remaining in the latter position
until 1839. Wallace, ibid., pp. 681-82.

81. Le Canadien, 9 March 1808.

82. Le Canadien, ibid.

83. Ross Cuthbert (1776-1861), lawyer and Seigneur of Lanoraie
and Dautray, represented Warwick County in the Legislative
Assembly for many years. Elected to the Executive Council
in 1812- (1812-1841), he acted as Government spokesman
in the Assembly from 1812-1816. Wallace, ibid., p. 168.
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who led Bédard to enuncilate his real opinion on the matter.
In answer to a question by Cuthbert asking him to explain his
use of the term "ministére", Bédard asserted his belief in the
existence of a ministry in the province, implying thereby that
Lower Canada enjoyed a system of government analogous to that
of Great Britain. Focussing his comments upon the
fact that essential principle of Lower Canada's British Consti-
tution was not being respected and upheld, he asked the House...
"si il étoit juste de profiter de 1l'état pré-
caire ol les Juges tenoient leurs pensions pour
les exposer & jouer le rdle de dévoués au Ministére
dans la Chambre...seroit-il décent de les exposer
4 jouer ce rdle aux yeux du public dans cette
Chambre? L'idée qu'on devroit avoir des Juges
étoit qu'il devoit &tre inflexibles et incapables(sic)
de se Bréter i des opinions qui n'étoient pas les
leurs8i".
From these remarks, then, it is clear that Bédard favoured
a non-theoretical approach to the problem at hand. He preferred

instead to tackle the problem from the layman's point of view,

drawing from him the motivation for his desire.

In contrast to Bédard, Judge Pierre-Amable De Bonne spoke
against the bill. Having initilially charged that it had been
directed against him personally85, De Bonne now suggested as

Sewell had done earlier that Judges were necessary in the Lower

84, Le Canadien, 9 March 1808.
85. Le Canadien, 20 February 1808.
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House to support government measures. English Judges, he
declared, assisted in the House of Lords. For that reason only
were they unable to sit in the Houses of Commons. Lower Canadians
should consider, he concluded...
s'il n'est point de 1'intérét du vublic d'avoir
les personnes les mieux instruites et les plus
qualifiées. Si on voyait venir ici cinquante
vagabonds pour passer des loilx, pour tous boulver-
ser,ol en serions-nous? A voir ce qui §6été fait
dans un autre pays on en pourralt juger®“...
Although De Bonne's remarks were far from unimaginative,
they nevertheless failed to challenge Bédard and his friends
on their own ground, that of constitutional analogy. The most

interesting comments against the billl along these lines was to

come from the Montrealer John Richardson.

Partly echoing Judge De Bonne, Richardson charged that
the bill and those backing it were unconstitutional stating,

in Le Canadien's words, that...

on vouloit imifer le Parlement de la Grande
Bretagne dans ces choses qui n'étoient pas
applicables icli... nous alllions contre la
Constitution ...en Angleterre les Juges étoient
€ligibles par la Constitution, mais la raison pour
laquelle on ne les &1it pas pour la Chambre des
Communes §$oit qu'ils assistoient & la Chambre
des Pairs-'...

86. Le Canadien, 12 March 1808.
87. Le Canadien, ibid.
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J.B. Plant? though, gave what waz probably the most
interecting and the moct informed zpeech of the whole debate.
On the occasion of the third reading of the bill on 4 March,
he attacked the dual role of Legiclator-Judge as incompatible
under the Britich constitutional =ystem. OCtating that it was
conctitutionally improper under a Britich Constitution like
that of Lower Canada'c that two Powers be found in one and the
came percon, Planté ezplailned:

La Conctitution d'Angleterre est composée de
trolz pouvoirs distincts, séparés et indépendans
1'un de l'autre, savoir du Législatif, du Judi-
claire et de l'exrcutlf (gic). Que de mettre
dans les mémes mainc ces différens pouvoirs,
c'“tolt tendre & l'anéantissement de la Cons-
titution idéale et non réelle. Ces principes
mont ceux de tous les plus fameux écrivains
csur la Constitution d'Angleterre.

The Government, he said, had the right to receive advice
from a free Houce. The influence of Judges in such a body
could deprive it of that escential freedom. If that freedom
were removed or restricted there would result, he concluded...

du décordre dans la Constitution qui n'est
redevable de sa conservation qu'a 1l'équilibre
qul exlste entre les pouvoirs qui la constituent.
Cet équlllbre se soutient en Angleterre indépendam-

ment des Juges, 1188eut se soutenir également ici
sans leurs secours®i.

88. Joueph Bernard Planté¢ (1768-1826) was a notary public instru-

mental in founding ' Le Canadien in 1806. From 1796-1808
he represented Hampshire 1n the Legislative Assembly of

the province, while from 1809-1826 he represented the County

ol Kent. Wallace, 1bld., p. 597
89. Le Canadlen, 19 March 1808.
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Pianté, then, had offered the clearest and best statement
of Canadien thought on the constitutional issue in question
during the debate. Briefly, he had argued that the Constitution
of 1791 had been modslled along the lines of the British Consti-
tution. By inference, therefore, it too was constituted of
Executive, Judicial and Legislative Powers in equilibrium with
each other. /llowing these three Powers to fall into the same
hands was tantamount to destroying that equilibrium, in itself
absolutely essential to the integrity of the Constitution. If
Judges vere unnecessary for the maintenance of this equilibrium
in Britain, so too were they similarly unnecessary in Lower
Canada. Although not specifically excluded from membership in
the Legislative Assembly of Lower Canada under its Constitution,
Judges would surely have been had it been thought that they
would avail themselves of that opportunity in direct disregard

to British constitutional practice.

When all the arguments were said and done, however, the
bill to exclude Judges from sitting, voting or being elected
. . s 0
to the Assembly was passed with a very large maJorlty9 .. It was

then sent to the Legislative Council for approval. There, after

the legalistic debate which followed its second reading , it was

90. Le Canadien, 12 March 1808. The bill was passed on 4 March.
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given a four-month's hoist and effectively killedgl. When

one bears in mind Legislative Councillor Charles De Lanaudiére's
early debate92 recommendation that the bill be immediately
thrown out without consideration for being unconstitutional,

this fate was not as provocative as it might otherwise have been.

The only interesting speech on the matter 1in the Legislative
Council had been delivered by the Seigneur Chartier De Lotbinié-
re93. Making different use of the "image and transcript" theory
and echoing arguments made in the Lower House, De Lotbiniére
explained that Judges did not contest elections 1n Great Britailn
because they assisted in the House of Lords in order to enhance
1ts dignity. Legislative Councillors, he maintained, were not
Lords and therefore did not have the right to have Judges
sitting in their House "sur des sacs de laine". 1In fact, De
Lotbiniére had argued...

si en Angleterre les Juges n'étolent pas dis-
qualifiés, ils devoient encore moins 1'étre dans

ce pays par notre Législation (sic) qui & coup
sr n'avoit pas les pouvoirs de celle de la Grande-

Bretagne... cette Province avoit bien la Constitu-
tion d'Angleterre, mais... il ¥y %Voit beaucoup
de différence entre les deux pays9 -

91. Le Canadien, 2 April 1808.

92. Charles Louis Tarieu de Lanaudiére (1743-1811), soldier
and legislative councillor (1792-1811). Wallace, p. 364.

93. Michel Eustache Gaspard Alain Chartier de Lotbiniére (1748-
1822), Seigneur of Vaudreuil, Rigaud and Lotbiniére, soldier,
assemblyman (York County, 1792-1796), and legislative
councillor (1793-1822). Wallace, ibid., p. 422.

94. Le Canadien, 2 April 1808.
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If Lower Canada did indeed enjoy a Constitution similar
to Great Britain's, De Lotbiniére felt, it should not hesitate
to truly pattern that Constitution after the parent one. If
Judges could not sit in the province's Legislative Council
because Legislative Councillors were not British Lords, that
was no reason why they could not sit in its Legislative Assembly.
The latter was, in fact, the only place where tThey could sit
in the Legislature, entitled to the privilege which British
Judges forwent (in their country only) in order to assist in
the proceedings of their House of Lords. So ran the only novel
argument in the Upper House. The argument from analogy deprived
of i1ts Montesquieuian moorings could indeed produce a conclusion

to suit Official taste.

Reaction of the Press

Le Canadien, unfortunately, refused to offer direct editorial

comment on the ill-fated bill, either during its short legislative
career or after its demise. It simply contented itself and its

readers with reporting the legislative debates relevant to it.

The Quebec Mercury by contrast waited until the session

was almost over before commenting on the bill. Opinion channeled
through it focussed on the already familiar question of privilege.
Early in April 1808, "Subscriber" wrote to express the view

that 1t was by Magna Carta that the liberty of an Englishman
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was preserved and that the Constitution would be destroyed
if that liberty were ended without legal cause. It was by
British law that the Commons had their being, therefore, it
could never be in its power to control that law. In the author's
opinion, the "whole privilege" of the Lower House was now confined
to protection of individual members from arrest during the
sitting of the session. Neilther House of Parliament, he argued,
had power by any vote or declaration "... to create to themselves
any privilege that is not warranted by the known laws and customs
of the realm, upon any pretense whatsoever...". When they did,
he explained, they assumed to themselves alone a legislative
authority...
...by pretending to attribute the force of law to

their delcaration, and claim a Jurisdiction not

warranted by the constitutionjassuming a privilege

to which they can have no title by our laws and

customs, thereby subjecting the rights of british

subjects and the freedom of thelr persons, to the

arbitrary votes of the House of Assembly or CommonsgB.

The Mercury's response to "Subscriber" was to wish that he

had gone a little further "...so as to have discriminated between
the British house of commons and the Quebec house of Assembly..."
in order, it said, that "...he might have been led to doubt
whether even the privilege of protection from arrest"at any
time", extends to a member of the Quebec house of assembly,

whatever may be the cause with respect to a member of the

British house of commons." The British member claimed protection

95. Quebec Mercury, 4 April 1808.
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in virtue of a specific law, the Mercury pointed out, a law
corroborated at the opening of every parliament by the Speaker!s
freedom of speech. But, it concluded:

...wilth respect to the members of the

Assembly, there is neither any law in their

favor, nor is the freedom from arrest, at any

time, claimed by the speaker, though he puts

in his prayer for the freedom of speech9 U

Claims to analogy of the British and Lower Canadian Consti-

tutions had, then, been made in the Lower House by members or

supporters of the Popular Party. The latter's leaders were

intimately connected with Le Canadien and responsible for its

attitudes, attitudes which encouraged and called for the enact-
ment of bills such as the exclusion bill in question. The
constitutional analogy proposed and defended by the Popular
Party and its journal was responsible for that bill designed

to prevent Ju dges from sitting or voting in the provincial

Assembly. It remalned for the Quebec Mercury and its supporters

to attack this claim to constitutional analogy not on the issue
of the "Judges'" bill, but rather at its very root. It was
wrong in their opinion to prevent Judges from being elected

to or sitting or voting in the Lower House because there was

no analogy between that body and the British House of Commons.

Whereas the British Commons had privileges enshrined in concrete

96. Quebec Mercury, 4 April 1808.




65

laws, the Lower Canadian "Commons'" had none. It could not,
therefore, like its British counterpart enact new laws bearing
upon either its own constitution or any 1like matter. Without
the Commons' most accepted privileges, the Mercury implied, the
Legislative Assembly of Lower Canada could not disqualify
provincial Judges from membership in the Lower House. The
members of the Popular Party thought otherwise, though, and
were determined to secure the victory of the principle in

question.

The Session of 1809

FEarly in the following session, the Mercury and its
supporters notwithstanding, Louis Bourdages re-introduced this
exclusion motion in the Lower House. It simply declared that
according to the rules and customs of the British Parliament
Lower Canadian Judges could neither sit nor vote in the Legislative
Assembly of the province. In opposition to it, Plerre-Amable
De Bonne moved an amendement stating that the province's electors
had a constitutional right to vote for whomever they wished,
provided that the candidate was not legally disqualified by
either the provisions of the Constitutional Act or by an act

98

of the Legislature or as the result of a criminal conviction”~.

97. The motion was introduced on 18 April.
98. Le Canadien, 26 April 1809.
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On 21 April, the motion and the amendment to it were debated;

on the following day, the order of the day calling for the.
House to go into a committee of the whole to resume debate on
the question was postponed until 30 July by a vote of 23 to 1799
The motion had been given the six-months hoist traditionally
reserved for bills. Twelve of the French-speaking members had
not been prepared to expel a class of elected representatives
from the Lower House. Bourdages and his supporters, it would
seem, had left a majority of its members unconvinced as to

the constitutionality of such proceedings. No party whip had

existed to bring them into line on this important question.

Undaunted, however, by this failure, Bourdages successfully
moved on 25 April that a committee be set up to consider whether
there had resulted any inconveniences in elections where Judges
were candidates and what, if any, these wereloo. De Bonne who
charged that the whole procedure was unfalr, was offered the
chairmanship of the committee. He refused it. Two weeks later,
on 9 May, Bourdages presented the said committee's report to

the Lower House. In spite of De Bonne's delaying tactics, the

House resolved to take up consideration of the report on 15 May.

Immediately following this resolution, Bourdages successfully

99. Christie, Robert.A History of the Late Province of Lower
Canada. Volume I. 2nd ed. Richard Worthington: Montreal,

1866, p. 282.
100. Le Canadien, 29 April 1809.
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introduced a bill declaring Judges ineligible for election to

the Lower House and it was read for the first time. On 12 May,

it was given second reading and ordered printeleI. During the
third reading of the bill on 15 May, De Bonne, in an attempt

to discredit the bill, introduced a motion condemning Bourdage's
committee for taking evidence 1in secret. It was easily defeatedloz.
Before the House could pass the ineligibility bill, however,
Governor Craig dissolved the Legislature with a stinging speech
destined to earn him the reproach of even the Colonilial Secretary

Lord CastlereagthB.

The Governor was not one to accept quietly
this Assembly's attempt to deprive him of such strong support
both in the House and among the Quebec area electorate. Finding
this Montesqueuian bill Intolerable, he used his power of

dissolution to temporarily, and he hoped permanently, crush

it.

Accusing the Assembly of having wasted its time "...in
fruitless debates" and of having been excited "...by private
and personal animosities, or by frivolous contests upon trivial

matters of form", Craig's speech had referred to the acts which,

101. Le Canadien, 27 May 1809.

102. Manning, ibid., p. 84. The author notes: "So much evidence
was turned up that De Bonne had used his position to
bully and browbeat voters that the Engllish members abandoned
the attempts made in the previous year to pass compromise
measures."

103. Manning, ibid., p. 85. Castlereagh was to instruct him on
constitutional procedure and to caution him against
dissolution unless he could obtain a better one. He
would also warn him to guard his words referring to debate
and free speech.
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in his opinion, appeared to be "...unconstitutional infringe-
ments of the rights of subjects, repugnant to the very letter
of that statute of the Imperial Parliament under which the
members of the Lower House held their seats'". These acts, he
noted, had been matured "...by proceedings which amount to a
dereliction of the first principles of natural justice".
Dissolution was, in Craig's opinion, the only constitutional

means whereby the recurrence of such acts could be prevented

While this coercive dissolution was in complete conformity
with the spirit of parliliamentary lifelOS,’the manner in which
it had been carried out made it wholly unacceptable not only
to the Legislative Assembly and the Colonial Secretary, but,

as the ensuing general election would show, to the general

electorate of the province as well.

Reaction of the Press

Refusing to accept Cralg's unconstitutional view of the

Constitutional Act, Le Canadien did not long delay in labelling

Craig's speech "...une vraie disgrice dans un pays britanniquelo

An anonymous letter by one of its subscribers berated
Craig's speech because it portrayed the King's Representative

as having violated the rights and privileges of the Lower House

104. Quebec Mercury, 15 May 1809.
105. Brun, 1ibid., p. 219.
106. Le Canadien, 17 June 1809.

104

3]
.
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by the manner in which he had received the information upon
which the speech had been based. Furthermore, the author

maintained, it had represented the Governor.-..

comme ayant donné son appuil 4 la plus affreu-
se corruption... comme se servant des prétextes
les plus injustes et les plus frivoles pour dégra-
der la chambre d'assemblée dans l'esprit du peu-
ple, comme se laissant entralner dans les contra-
dictions par le désir de la trouver en faute; comme
donnant ridiculement une opinion en loi sur 1l'in-
terprétation de l'acte de la constitution afin
d'avoir un chef d'accusation & faire contre la
chambre d'assemblée pour avoir eu des contestations
sur des matiéres de forme et comme louant plus ri-
diculement encore le conseil législatif sur_]'una-
nimité qu'il avoit montré dans ses procédéslo7.

Craig's speech had indeed shocked the consciences of the
constitutionally-minded, the circumstances under which the

dissolution took place drawlng more criticism than the act

itself.

During the following summer and autumn, prior to the

October 1809 general election, Le Canadien ran captions taken

from the proceedings of the British House of Commons, warning
the electorate against undue influence on the part of the

Executive. The Quebec Mercury, on the other hand, adopted

gquite another line of thought reiterating its stand on the
propriety of the membership of Judges in the Legislative

Assembly. Noting that Lower Canada had a law governing the

107. Le Canadien, 10 June 1809.
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election of Judges to the Assembly and arguing that a written
law must never be superceded by a precedent, 1t declared:

...1f a judge be not himself sensible of any

impropriety in such conduct, while we have a

written constitution on which we can lay our

finger, which does not except him, we cannot,

for a moment, cherish the idea that any theore-

tical or abstract reasoning, or any precedent,

arising from out of any other constitution what-

ever, particularly if that constitution be not

precisely defined, can overset the letter of a

written and unambiguous law. If the law be not

a positive rule, then are we afloat on the w}%g

and ever varying ocean of individual opinion .

The same reasoning, the Mercury continued, applied to other

individuals not excepted from membership in the Lower House
by the Constitutional Act. Not even the British House of Commons
nor the British Parliament could permanently exclude from member-
ship in the Commons an individual or class of individuals. Much
less, therefore, it concluded, could the provincial Legislative
Assembly assume such an unreasonable and arbitrary power. Lower

Canadians should and had to look to their written Constitution

for guidance in constitutilional matters.

Refusing to accept this approach to the constitutional

issue at hand, Le Canadien did not long hesitate in answering

the Mercury's remarks. Late in June 1809, it published a letter
constitutional implications of recent events in Jamaica.
There, the Jamaican Assembly had recently accused the Island's

Commanding Officer of having taken on powers offensive to itself

108. Quebec Mercury, 22 May 1809.
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during the Fort Augusta mutiny. In a series of resolutions
passed on 1 December 1808, it had found both the Officer,
Major-General Lyle Carmichael, and the Governor, the Duke

of Manchester, guilty of infringing upon 1ts privileges.
Declaring its refusal to proceed with further business until
reparation had been made, it had soon been prorogued. In
April 1809, however, the Kingston (Jamaica) papers had carried
the news of Colonial Secretary William Windham's approval of
the Assembly's conduct in the matter, noting his acceptance

of its privileges.

In commenting upon a British letter upholding this turn
of events but ccunselling against theoretical preoccupation,

Le Canadien explained that this did not mean that the privileges

of the Jamaican Assembly were dissimilar to those of the British
Commons. Neither, it maintained, did the author's views suggest
that the Jamaican Lower House had erred in pretending this to

be the case. What he had said, Le Canadien made clear, was

that a pragmatic approach to specific questions such as those
of privilege was better than a theoretical one. Its readers
were not to conclude from the British author's remarks that
the Jamaican Assembly had erred in proclaiming its privileges
to be general like those of its British counterpart. Declared

Le Canadien:

...on dolit au contraire remarquer que c'étoit

13 une trés-bonne maniére de les réclamer, parce
que quolgu'on ne pulsse pas décider dessus d'une
maniére générale, ils doivent toujours étre
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réclamés de la maniére la plus générale possi-
ble, et qu'il n'y a pas de maniére plus générale
de les réclamer que de les réclamer semblables

3 ceux des communes de la Grande Bretagne qui
sont d'ailleurs le plus beau model (sic) et méme
le seul dans le monde qu'une 8Bambre C'assemblée
puisse se proposer de suivrelV?,

Varying its previous stand to meet the theoretical exigency

of the moment, Le Canadien went on to explainthat the analogy between

the British Constitution and the Jamaican Constitution (and by
implication, the Lower Canadian Constitution) was ieax. This
weakness, 1t argued, lay more with the deficiency in the consti-
tutional position of the Governor and the Legislative Council

110
than 1n the position of the Assembly  .The King was, Le Canadien

A 1

explained, "...la premiére branche de notre législature...".
The Governor, by contrast, only exercised those powers conferred
on him by the King and by parliamentary law. The Legislative

Council, Le Canadien explained, did not have the judicial

power of the British House of Lords. This made perfect sense
since the province's Legislative Assembly had itself the means
of impeaching public officials who committed crimes in the

111
performance of their duty .

109. Le Canadien, 24 June 1809.

110. Jamaica had an Executive Council but not a Legislative
Council. In the Empire only Lower and Upper Canada had
both in addition to a Legislative Assembly. For all practical
purposes here, though, we must approximate Jamaica's
Executive Council and Lower Canada's Legislative Council.

111. Le Canadien would later change i1ts mind on the question
when later, by 1821, it became generally recognized in the
province that the constitutional analogy claimed by the
Assembly must apply generally to all constitutional bodies
there if 1t were really to be claimed successfully by
any of them.
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As for the question of privileges which, as we must
recall here, was crucial to the success of any bill to exclude

Judges from membership in the Lower House, Le Canadien went on

to explain:

Ce n'est pas une chose qui soit au désavantage
de la chambre d'assemblée gque ses pouvoirs ne puis-
sent étre définis, c'est au contraire ce qui leur
montre leur étendue. ¥(Vid. Blackstone, t.1, pp.
163 et 164) et ce gqu'on peut regarder comme la
plus grande marque de leur ressemblance avec ceux
des communes de la Grande-Bretagne; car les com-
munes de la Grande-Bretagne n'ont eu soin de con-
server leurs pouvoirs "indéfinis" qu'afin qu'ils
puissent étre entendus & tous les cas auxquels il
pourroit y avoir besoin de les étendre, cas qu'il
est impossible de prévoir d'avance.

If the House of Commons undertook to define its privileges

by means of a specific law, Le Canadien expounded further, it

would soon find itself hamstrung by new cases of privilege
which would not have been provided for by such a law. This
occurred continually in Britain and should constitute a warning
to Lower Canada's House of Assembly to continue its claim

to parliamentary privilege in the most general manner. The

Lower House, Le Canadien maintained, should claim its privileges

in as vast a manner as possible, limiting them by no other bounds
than by that of their occurring necessity. Only in this way

would such privileges resemble those of the British Commons.

Having elaborated its viewpoint:on this essential question,

Le Canadien arrived at the crux of its lengthy discourse, stating

what was tantamount to the Legislative Assembly's position on
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the question of rights and privileges. The right to pass laws,
it declared, was an undeniable right of the Assembly. Once
admitted, the powers of the House could be deduced with the
greatest clarity and certainty. They encompassed whatever

was necessary to exercise the right to pass laws. The Lower

House, wrote Le Canadien...

...ne peut exercer le pouvoir de passer des
loix ou ce qui est la méme chose, elle

ne peut &tre une branche indépendante de la
Législature sans avoir "en elle-méme" le pou-
voir de conserver son indépendance, et 1l'hon-
neur et le respect qui lui sont dls; car si
elle avolt besoin pour cela du secours des
autres branches de la Législature, il est
évident qu'elle cesseroit par conséquent
d'étre une branche indépendante de la Lé-
gislature... Les pouvolrs de la chambre
d'assemblée une fois établis, c'est a elle

a3 juger des circonstances particuliéres qui
en demandent l'application. Elle n'est pas
méme liée & n'en faire usage que dans les

cas dont elle trouveroit des exemples dans
les procédés des communes de la Grande-Bre-
tagne; ou & ne les exercer que sur les mémes
raisons et dans les mémes circonstances.

In Le Canadien's opinion, therefore, this logic was a more

Just and perfect means of claiming unlimited privileges for
the Assembly than the argument from analogy. It permitted
the Assembly to claim its privileges from the same source
from which the British Commons derived hers, namely the

necessity imposed by the logic of the momentllg.

Having then argued that the Jamaican Assembly in particular

112. Le Canadien, ibid.
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and British Assemblies in general were perfectly justified in
claiming powers and privileges similar to those of the House
of Commons and having also argued that the unlimited nature
of such colonial privileges was the greatest mark of their

similarity with those of the Commons, Le Canadien had provided

its readers with what was undoubtedly its strongest statement

to date on the independent nature of the province's Legislative
Assembly. The very contention that the latter could by itself
113

pass laws was certain to draw the fire of itfs opponents.

Indeed that very suggestion made the Quebec Mercury bristle.

Predictably seizing on this pretentious terminology, the latter

strongly attacked it exclaiming:

Were i1t ("The right of passing laws") the case,
the other two branches of our Parliament would be
a nullity - The house of assembly has the right
of passing "bills" as far as its assent goes, we
are ready to admit; but the passing of a "law"
must according to our constitutional statute, be
the combined act of the three branches. "Bills"
are only "laws" in embrio, and are totally void
of power; they may undergo fifty or a hundred
reservations, after first passing the house
before they became law. To ca}iu "Bill" a "Law"
1s to ralse an infant to a man e

By summer's end, therefore, Le Canadien and the Quebec

Mercury were more than ever irreconcilable in their views

113. Laws as opposed to bills, that is. The Lower House could
pass a bill but in order for that bill to become a law,
it also needed the approval of both the Legislative
Council and the Governor.