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INTRODUCTION 

In the years between 1791 and 1838, French and English-

speaking Lower Canadians served their apprenticeship in the 

British system of government . Denied representative-democratic 

institutions since the early years of British rule, the people 

of the old Province of Quebec, now the new Province of Lower 

Canada, suddenly found themselves with the fundamentals and 

trappings of a system which was both new and strange to them. 

At the apex of this political structure stood the Crown 

and its representative the familiar but slightly re-done 

Governor. He was assisted by a nine-man Executive Council 

largely of his own choosing. Under this, the Executive Branch 

of the Government, came the provincial Judiciary. Then came 

the Legislative arm of the Government composed of the Legislative 

Council and the Legislative Assembly. The sixteen-member Legis­

lative Council was merely the successor and continuation of the 

old Legislative Council, formerly the sole legislative body 

within the province. The fifty-man Assembly, by contrast, was 

wholly innovatory and designed to represent the interests and 

mind of the majority of the colony's populace which elected it. 

1. This, I believe, is the gist of Henri Brun's essay La Forma­
tion des Institutions Parlementaires Quebecoises: 1791-1838. 
Presses de l'Universite Laval, Quebec, 1970. pp. 1-291. 



2 

In addition there were a good number of other offices and 

names to bewilder the popular imagination. Many of the fifty 

seats were attached to counties with such English sounding names 

as Hampshire, Buckingham, Huntingdon and Kent, to mention but a 

few. Again, there were a variety of offices such as the Lieu­

tenant-Governor of the province and the Lieutenant-Governor of 

the Gasp! District, in which latter part of the colony many new 

Loyalists had settled from the South. There were, in addition, 

what amounted to various government departments headed by the 

Governor's executive counsellors. Among these were to be found 

the offices of the Provincial Secretary, the Surveyor-General, 

the Comptroller and the Postmaster-General for British North 

America. Furthermore, there were a fair number of committees 
•J 

attached to the Executive and Legislative Branches of the Govern­

ment and each of the two legislative bodies had its various 

officers such as that of Speaker, Clerk and Sergeant-at-arms. 

If the whole was perhaps confusing to the colony's urban 

population, it was even more exotic and puzzling to the habitant 

living on the thousands of farms scattered alongside the ageless 

St-Lawrence River. The natural reaction, then, of the province's 

educated class, now called to put the new Constitution into 

operation, was to attempt to duplicate the British experience. 

Given a constitution reputedly "the very image and transcript 

2. Craig, Gerald, Upper Canada:The Formative years:1784-1841 
McClelland and Stewart Ltd.:Toronto, 1963. p. 29. 
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2 
of that of Great Britain ", Lower Canadian public figures 

quickly hurried to read such British political theorists as 

Locke, Montesquieu, Blackstone and De Lolme in order to obtain 

a correct understanding of the principles embodied in the British 

Constitution and consequently in their own the Constitutional 

Act of 17913. 

The writings most popular with them included Sir William 

Blackstone's Commentaries on the Laws of England and Jean-Louis 

4 
De Lolme's The British Constitution . These works had for their 

keynote Baron de Montesquieu's view of the division and balance 

of powers inherent in the British political system and it was 

this latter concept which would constitute the principal and 

guiding basis of their political and constitutional thought 

until the outbreak of the rebellion in 1837-38. 

3. Introduced by William Grenville in the House of Commons 
in March 1791, the Act had received royal assent in June 
and taken effect on 26 December of that year. See Neatby, 
Hilda, Quebec. The Revolutionary Age: 1760-1791. McClelland 
and Stewart Ltd.: Toronto, 1966. p. 259. 

4. Smith, Lawrence A.H., "Le Canadien and the British Constitu­
tion, I806-I8IO". Canadian Historical Review. Volume XXXVIII, 
no. 2. Toronto, 1957- p. 101. Charles Louis de Secondat, 
Baron de la Brede et de Montesquieu (1689-1755), a French 
man of letters, philosopher and author of the theoretical 
political work De 1'Esprit des Lois would be increasingly 
quoted as the period wore on. It was in the eleventh volume 
of this famous work that Montesquieu enunciated the theory 
of separation of powers which was to make him so well-known 
in the eighteenth century political circles. Dividing 
political authority in the State into executive, legislative 
and judicial powers, the theory maintained that in the 
State most effectively promoting the freedom of all men, 
these three powers would be confined to different individuals 
or bodies acting independently of each other. England was, 
for Montesquieu, exemplary of a State in which this situation 
prevailed. (Encyclopaedia Britannica. Volume XV. E.B. Inc., 
William Brenton: Toronto, 1966. pp. 785-786) 
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In addition to constitutional theorists of the period, 

Lower Canadian leaders also thought it necessary to master 

various works explaining British parliamentary procedures. 

Both Hatsell's Precedents of Proceedings in the House of Commons 

(4 Volumes, London, 1781)5 ana j._p. Perrault's French translation 

of the Lex Parliamentaria or Law of Parliament as well as the 

latter's original work Le Dictionnaire Portatif et Abrege 

des Lois et des Regies du Parlement Provincial du Bas-Canada 

were to be studied with this end In mind . 

5. John Hatsell (1743-1820), Chief Clerk of the British House 
of Commons from 1768-1797, was acknowledged as the best living 
authority on parliamentary procedure in his day. Hatsell was 
the author of two works bearing upon the privileges and pro­
ceedings of the House of Commons entitled: (1) A Collection 
of Cases of Privilege of Parliament, from the earliest records 
to 1628 (4 Volumes, London, 1776); (2) Precedents of Proceedings 
in the House of Commons, under separate titles with observations. 
(4 Volumes, London, I78I). See the Dictionary of National 
Biography. Volume IX. eds. L. Stephen and S. Lee. Macmillan 
and Co.: New York, 1908. p. 158. 

6. Joseph Frangois Perrault, the reputed "Father of French Canadian 
Education", was a protonotary of the Court of King's Bench in 
Quebec and was actively engaged in the educational and political 
life of Lower Canada throughout the period 1792-1837- From 
1796-1804, he represented Huntingdon County in the Legislative 
Assembly. (See, Jean-Jacques Jolois: J.-F. Perrault, 1753-
1844, et les Origines de 1'Enseignement Laique au Bas-Canada. 
Les Presses de l'Universite de Montreal: Montreal, 1969. 
pp. 1-268). In the Dictionnaire, Perrault maintained that the 
provincial parliament (sic) had been constituted".. .a. l'instar 
de celui de la Grande Bretagne..."; that it should have 
recourse to the "...regies, usages et formes du parlement 
Britannique jusqu'a. ce que la chambre juge a propos de faire 
des regies applicables a ces cas..."; that "...tous aides 
et subsides accordes a. sa Majeste par la legislation du 
Bas-Canada sont le don de l'Assemblee seule..." and that 
"...il serait temeraire d'entreprendre de definir les 
privileges du parlement..." (Hare, J., and Wallot, J.P., 
"Les Imprimes Dans le Bas Canada: 1801-1810. Les Presses 
de l'Universite de Montreal: Montreal, I967. p. 107). These 
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To reinforce their constitutional and procedural knowledge 

of the British parliamentary system, in 1811 the members of 

the Legislative Assembly ordered the purchase of several 

constitutionally significant works, among which were David 

Hume's Essay on Taxation, John Locke's essay On Civil Government, 

Jeremy Bentham's Principles of Legislation and William Cobbett's 

Parliamentary History and Parliamentary Debates. Also procured 

were the Statutes and Journals of the Legislative Assemblies 

of Upper Canada, Jamaica, Barbados, New Brunswick, New York and 
7 

Nova Scotia . Legislative practices and precedents described 

in these journals, it should be mentioned, would later be used 

by the Lower Canadian Assembly in its constitutional struggles 

with the province's Governors and their supporters. 

In 1806 the Legislative Assembly of Lower Canada had 

established not only freedom of debate and freedom from arrest 

in civil cases for its members, but had also secured for itself 

various other privileges among which were the right of regulating 

its internal proceedings, the right of initiating all revenue 

bills, taxes and grants to the Crown, the power of expelling 

members by resolution and the power to commit either for acts 

comments are indeed significant in that they constitute 
some of the main elements of the constitutional debate and 
struggle that was to dominate the political life of the 
province for the next quarter century. 

7. Smith, Ibid., p. 105. The author had pointed out elsewhere 
(Ibid., p. 100) that the desire to preserve respectability 
and legality made Lower Canadian pollitical leaders shun 
all politically radical thinkers, publicly at least. While 
avoiding, he noted, Locke's natural law and contract theories, 
they concentrated instead on his arguments justifying the 
Revolutionary Settlement of 1688 and expounding the rule 
of law and toleration. 
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of contempt against itself or for the attempts of outsiders 
o 

to intermeddle in its affairs . In November of that year, 

Le Canadien, the newpaper regarded as the mouthpiece of the 

"Popular Party" in the Assembly , was founded. Its declared 

aim was to educate French-speaking Lower Canadians about their 

Constitution and to act as a public watchdog on the conduct of 

the provincial administration. Claiming that the power of 

censorship of a free press was a necessary concommittant of 

political and social freedom, Le Canadien's prospectus argued 

that... 

Ce pouvoir est si essentiel a. la llberte que 
l'etat le plus despotique ou il serait intro-
duit, deviendrait par la. meme un etat libre, 
et qu'au contraire la Constitution la plus 
libre, telle que celle d'Angleterre, devien­
drait tout a. coup despotique, pour le seul 
retranchement de ce pouvoirlO. 

The founding of Le Canadien, it should be pointed out, 

was in large measure a defensive reaction on the part of French-

speaking Lower Canadians against the pretentions of a francophobe 

Quebec City newspaper called The Quebec Mercury 

8. Ibid., p. 99-
9- Wade, Mason, The French Canadians: I76O-I967. Macmillan of 

Canada: Toronto, 1968. pp. 101, 105. 
10. The prospectus of Le Canadien appeared on the streets of 

Quebec City on 13 November, 1806. Its founders, Pierre 
Bedard, Jean-Thomas Taschereau, Joseph-Louis Borgia and 
Franqois Blanchet would show themselves to be the undeniable 
leaders of the French majority in the Legislative Assembly 
before the decade had ended. As this thesis unfolds, they 
shall become familiar figures. 

11. Faucher, Albert, "Le Canadien upon the Defensive, 1806-1810" 
Canadian Historical Review. Volume XXVIII (Sept.): Toronto, 
1947. PP. 250-251,253. 
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Founded almost two years earlier by Thomas Cary , a former 

East India Company man and ex-secretary to former Governor 

Robert Prescott (December 1796- October 1807), the Mercury had 

pledged itself by its prospectus of 19 November 1804 to "...a 

veneration for the British constitution, in all its branches...", 

and "...a perfect submission to and respect for the local laws 

and governement under which we (Lower Canadians) live..." as 

well as to "...a love of social order and a sympathetic sense 

of and regard for the feelings of every individual, public or 

private." With these principles supposedly in mind, Thomas 

Cary and his newspaper would provide a forum for the province's 

largely anglophone commercial element. Until Cary's death in 

1823, the Mercury would vigorously oppose the conduct and pre­

tentions of the French-led and dominated Popular Party in 

determining the constitutional, political, social and economic 

13 life of Lower Canada . 

While Le Canadien would espouse a view of the Constitution 

of 1791 as the "image and transcript of the British Constitution", 

the Quebec Mercury would, for a long time, tenaciously hold to 

12. Wallace, W. Stewart, The Macmillan Dictionary of Canadian 
Biography. 3rd ed. Macmillan of Canada: Toronto, 1963, p. 
121, describes Cary (1751-1823) as a British born journalist 
who founded the Quebec Mercury , "...as the organ of the 
official or Tory party in Lower Canada." 

13- This claim made upon the basis of the study of the "Quebec 
Mercury" between 1804 and 1825, shall be documented in this 
thesis. Wade, Ibid., p. 132, describes the Mercury as the 
organ of the English party" and Le Canadien as the organ 
"of the popular party". The word "party", especially with 
respect to the first decade of the nineteenth century, shall 
be used in this thesis to refer to a loose affiliation of 
people generally possessing the same aims. 
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the claim that the latter was nothing more than the substance 

of an imperial act precisely defining the role and activities 

14 of a colonial legislature 

It would seem justifiable, therefore, in attempting to 

obtain some insight into the political and constitutional 

thought and developments of Lower Canada in the first quarter 

of the nineteenth century, to examine the arguments and 

political reports presented and carried by both Le Canadien 

and the Quebec Mercury during this period. 

The date chosen to begin this study, November 1804, is 

the date of the founding of the Quebec Mercury; the date chosen 

to terminate it, 1822-1823, is the date of the proposed Union 

Bill and its less pretentious and contentious successor the 

Canada Trade Act. Between these dates, the thesis will examine 

the three basic politico-constitutional issues of the period: 

(1) the expulsion of judges from the Assembly; (2) the attempted 

impeachment of the province's two Chief Justices and its implications 

and (3) the struggle for control of the colony's Civil List. 

Dominating the years 1804-1823,these issues are the dominant and 

overriding ones of the whole period before the abortive Rebellion 

of 1837-38. A careful examination of each and of the reactions 

14. Le Canadien, 20 November, 1806, 31 January 1807, 9 January, 
1808, 19 March 1808, 24 June, 1809 and 22 March, 1820, also 
the Quebec Mercury, 21 April, 1806, 1 December, 1806, 
15 February, 1808, 4 April, 1808, 22 May, 1809 and 28 October, 
1811, constitute some examples of the views of the rival 
newspapers on the matter. 
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of our two newspapers to each will afford us a good insight 

into the thoughts and feelings of Lower Canadians of that 

era. 

The terminal date, 1822-23, Is more appropriate than 

would at first appear and a word about it may be in order. 

Firstly, the Union Bill and the reaction to it in both of our 

newspapers provides us with a focus whereby we may examine 

Lower Canadian political and constitutional thought at a 

specific point in time towards the end of the first-quarter 

of the century. Secondly, January 1823 marks the death of 

Thomas Cary, the Mercury's founding editor. Since 1804, Cary 

was undoubtedly the directing mind behind the Mercury's opposition 

to Le Canadien as well as the source and embodiment of the 

Mercury's thought for over twenty years. With his death, the 

editorship of his newspaper passed to other and different hands 

preoccupied with a different set of problems and issues and 

possessed of a new perspective. 



CHAPTER I 

The Constitution of 1791: "Image and 

Transcript" or "Imperial Act"? 

Neither Le Canadien nor the Quebec Mercury had long been 

founded before their respective positions regarding the constitu­

tional Act of 1791 began to emerge. The question soon arose 

as to whether the Act granted the province in 1791 had given 

it political institutions and customs analogous to those of 

Great Britain or whether the Act had merely conferred on the 

province institutions appropriately designed to handle only 

the latter's local problems and Ills. 

Feeling its adventurous way around the thorny problem of 

determining just what kind of institution it had been designed 

to be, the Assembly wasted no time in claiming for itself 

certain parliamentary privileges possessed and enjoyed in fact 

by the House of Commons, its counterpart in Great Britain. 

Such initiatives on its part provoked the hostility of the 

province's anglophone community and quickly gave rise to a 

debate on whether or not Lower Canada had been given a constitu­

tional structure analogous in most ways with that of Great 

Britain. If so, the Assembly's initiatives in the area of 

parliamentary privilege were constitutionally correct and 

valid; if not, however, the province's Legislative Assembly 
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had no right to make such claims and harass the province's 

citizens with respect to infringements of them. 

While not everyone agreed with Upper Canada's Lieutenant-

Governor, Sir John Graves Simcoe, that the Constitution of 

1791 was the "very image and transcript of that of Great Britain 

the idea was not long In finding wide acceptance among Lower 

Canada's French-speaking educated class. Their public voice, 

Le Canadien, had no sooner appeared than letters sharing this 

very sentiment were addressed to it by its readers. 

One "Caius ", in an address to the freeholders of Lower 

Canada, attacked those interested in creating a mercantile 

aristocracy in the province and concluded by stating that 

"...notre heureuse Constitution composee du Roi, des Lords 

et des Communes" would keep the people free from the oppression 

17 of such a clique 

Another reader by the name of "Jeremie"was sympathetic to 

this view of the 1791 Charter and also suggested that the ills 

which plagued Lower Canada might be avoided by respecting a 

15. Charles James Fox and others disagreed with this general 
belief. On 21 April 1791, the latter told the British 
House of Commons that "...under the pretence of giving 
to Canada the British constitution, we (the British) in 
reality gave them a constitution essentially different 
and by no means possessed of the same privileges." See 
Brun, Ibid., p. 99-

16. As was the custom in Great Britain at this time, letters 
to editors of newspapers were anonymous, their authors 
adopting a Latin pseudonym for the purposes of continued 
identification. 

17. Le Canadien, 22 November 1806. 
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Constitution which"., .la generosite Anglalse vous a donne sur 

le modele de la sienne." In wondering why his readers had not 

realized that public abuses were the result of an accumulation 

of powers on the same head, the latter noted: 

J'ouvre les Commentaires de Blackstone, que je 
puis appeller l'esprlt des loix Anglolses, j'y 
vois ces mots que tout Legislateur Canadien 
devroit avoir sans cesse presens a. l'esprlt: 
"Dans tous gouvernemens tyranniques, la Magis-
trature Supreme ou le droit de faire des Loix 
et de les executer reside en un seul et meme 
homme ou en un seul et meme corps d'hommes: 
et partout ou ces pouvoirs sont reunis, II ne 
peut y avoir de liberte publique"l°. 

By contrast, the Quebec Mercury's view with respect to the 

Constitution had best been illustrated by events surrounding 

the Gaols Act of 180519. On 1 April 1805, a Montreal paper 

had carried a report of the proceedings of a banquet held in 

the city during which the Legislative Assembly had been strongly 

criticized for its handling of the "Gaols Bill". Nearly a 

year later, on 7 March 1806, Pierre Bedard, the prominent 

20 member for Northumberland County in the provincial Legislature 

had introduced a motion declaring the report, in the words of 

18. Ibid. , 9 January 1809. 
19. Wallcpt ,J .-P. , "La Querelle des Prisons", La Revue d'Histoire 

de l'Amerlque Franqaise. Volume XIV (Dec.) Montreal, i960, 
pp. 61-86. The author describes how the Lower Canadian Assembly 
opted In 1805 through the medium of the Gaol's Bill for an 
indirect system of taxation, for a tax on trade and commerce 
as opposed to a tax on land, in order to win the support of 
the habitant electorate against the commercial-political 
interests in the province. 

20. Maheux, Arthur, "Pierre Stanislaus Bedard, 1763-1829: philo-
sophe et savant". Memolres de la Societe Royale du Canada. 
Tome 50 (juin), 1956. pp. 85-93-
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the Mercury, "...a false, scandalous and malicious libel, 

highly and unjustly reflecting upon his Majesty's representative 

in this province, and on both houses of the Provincial Parliament, 

and tending to lessen the affections of his Majesty's subjects 

21 towards his Government in this province ." Fearing only the 

worst from this attack on a fellow newspaper, an affronted 

Mercury had decided that the Assembly's action warranted a 

rebuke. "If the object be to charge the printer with a breach 

of privilege and to call him from his family and business," it 

had righteously declared, "we are extremely sorry for it, 

because we think it must give rise to unpleasant investigations 

22 of the rights and powers of the house ." 

By carrying in the same edition an anti-French article 

23 

entitled "French Influence ", the Mercury seemed to ensure 

that such a course of events would come about. Stung by these 

slights against itself, the largely French-speaking Lower House 

passed a motion ordering Thomas Cary be taken into the custody 

of its sergeant-at-arms "...for undertaking... to give an 
24 account of the proceedings of this House... ". Although taken 

21. Quebec Mercury, 10 March 1806. 
22. Quebec Mercury, ibid. 
23. Ibid. , the article m question attacked Frenchmen for being 

"...very uneasy at the "liberty of free states, which 
will not admit the 'tying up of the tongue', and "even 
suggested that locking up the press was the usual procedure 
"...where their tyranny is predominant." 

24. Quebec Mercury, 17 March 1806. This Issue gives a full 
report of the proceedings. 
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Into custody, Cary was released without punishment after a 

petition on his behalf had been presented to the House by 

Louis Bourdages, the representative for Richelieu County. 

The whole experience left the Mercury's defiant editor 

unrepentant and maintaining that had he conceived that the 

proceedings against himself were really intended as a curb 

on the liberty of the press he would have put his paper into 

mourning on the occasion and then assumed an attitude calculated 

to evince that its elasticity would never fail to raise it after 

pressure. If the glorious british privilege of a free press 

25 
was lost, a briton's liberty became an empty name . 

Meanwhile, the House Committee appointed to investigate the 

libellous article which had earlier appeared in the Montreal 

newspaper, the Montreal Gazette, had reported back to the Assembly 

and resolutions were successfully brought declaring both the 

paper's printer-editor Edward Edwards and its publisher Isaac 

Todd "...guilty of a high breach of the privileges of this House." 

The two men, however, could not be located by the sergeant-at-

arms and the matter was finally allowed to rest. 

Debate now arose from the province's anglophone community 

fully justifying the Mercury's earlier premonition that the 

Assembly's conduct with respect to its privileges "...must give 

25. Ibid. 



15 

rise to unpleasant Investigations of the rights and powers of 

the house ." In mid-April, one of the leading works in this 

area, J.-F. Perrault's translated version of the Lex Parlemen-

taria, was attacked by "Scrutator" in a letter to the Mercury. 

The work in question was, he maintained, the source from which 

our House of Assembly may be considered to derive its powers 

and rules of action. It was a work, he said, < originating from 

the Stuart's reign "...when Parliament daily assumed new powers, 

until, at length, it totally subverted the constitution." 

27 Blackstone , "Scrutator" explained, extended parliamentary 

privileges no further than to the protection of members from 

arrest and had said nothing of the existence of an active power 

in the Commons to imprison others. Since Blackstone felt that 

the power necessary to enforce the speaker's warrant did not 

exist under the Constitution, it ought not therefore to be 

used. Indeed, the fact that the Constitution pointed out no 

such power was a proof that it could have no such warrant or 

26. It was in the course of this debate that the Mercury's 
opinion vis-a-vis the Constitution of 1791 became clear. 

27. Sir William Blackstone (1723-1780) was an English legal 
writer, judge, Member of Parliament and Oxford Professor 
of English law. In 1763, he was appointed the Queen's 
Solicitor-General, and in the period I765-I769, he wrote 
a four-volume work entitled. Commentaries on the Laws of 
England. His philosophy of laws, notes the Dictionary of 
Biography, was a confused mingling of Puffendorf, Locke 
and Montesquieu. The Commentaries reflect the Montesquleuian 
view of the British Constitution described earlier in 
this thesis. See Dictionary of National Biography. Volume 
II. The Macmillan Co.: New York, 1908. pp. 595-602. 
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authority in contemplation. Furthermore, if the speaker's 

warrant were disregarded, its weakness immediately became 

manifest to the public. If at any time, therefore, there 

was ground for punishment, "Scrutator" concluded with Blackstone, 

It would be... 

much more consistent with the dignity of and 
creditable to the popular branch, to have 
recourse to a power whose authority is out 
of all question, the law courts. If there 
be offence, not of a sufficient magnitude 
to deserve punishment by law, the dignity 
of the house will best be supported by over­
looking it^°. 

Further commentary was not wanting. In the same edition, 

another writer, "Amicus",corroborated "Scrutator's" Blackstonian 

view of parliamentary privilege. It meant no more, he wrote, 

than immunity or safeguard to the party possessing it and could 

not be construed into an active power of invading the rights of 

others. 

"Scrutator" himself returned to the attack in the following 

issue of the Quebec Mercury, maintaining that the Lower Canadian 

Legislative Assembly had not been granted privileges analogous 

to the British House of Commons. It was not, he explained, 

surprising that "american" assemblies felt justified in following 

the example of their model, the British Commons, even in its 

28. Quebec Mercury, 14 April 1806. 
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abuses. It should be remembered, "Scrutator" pointed out... 

that american assemblies, particularly in the 
colonies acquired by conquest, are not more 
than emanations, either from the royal will, 
which has manifested itself to be Inimical 
to privileges, or from the british parliament. 
In addition to which, there is the very 
essential difference, which I have already 
pointed out, that certain privileges are 
secured, to the british commons, by acts of 
parliament; whilst with respect to trans­
atlantic assemblies, the laws are totally 
silent, on the article of privileges^. 

In the latter's opinion, then, the Assembly had no power 

to appoint to office. Neither did it have either the power to 

grant public lands or to fix the salaries of government officials. 

Yet another writer, "Philo-Scrutor" by name, wrote to the 

Mercury informing "Scrutator" that he had been told that the 

Speaker's warrant could be used by the House of Commons to 

support its privileges in any quarrel which It might have with 

the Crown, such occasions constituting precedents. Unable to 

accept the authority of precedents but faced with the argument 

that the British Constitution had been established by them, 

"Philo-Scrutor" now sought "Scrutator's" advice on the matter 

"Scrutator" replied to his question by explaining that the 

House of Commons had privileges far more efficient than any 

29- Ibid. , 21 April 1806. 
30. Quebec Mercury, 12 May 1806. 
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depending on the speaker's warrant. Through its control of public 

funds, it could withhold supplies; in addition, it could refuse 

to comply with any number of wishes of the Crown. These, in 

"Scrutator's" opinion, were "the great counterpoises to undue 

influence..." on the latter's part. The House of Commons was 

not a court of justice but rather "...the grand inquest of the 

nation, a court of inquiry..." whose power to commit for contempt 

was "...justifiable more by a plea of 'necessity' than by a plea 

of 'legality'." The constitutional question of privilege was, 

"Scrutator" maintained, "consumate wisdom", seeing that Parliament 

had delegated to the province the power of framing laws for 

its own government. If any privileges were necessary for the 

fulfillment of that power... 

the province must be the best judge of that 
necessity, and be the best qualified to remedy 
the defect, if any there be by local law. 
There can be no apprehension of a want of 
acquiescence in either of the branches (of 
the Legislature ) in what may be found 
absolutely necessary... 31 

No parity, then, existed in "Scrutator's" opinion between 

the British Commons and the Lower Canadian Assembly with respect 

ro the question of parliamentary privilege. Privileges deemed 

necessary by the Assembly for the fulfillment of its legislative 

duties could be embodied in provincial law. No plea of necessity, 

though, could condone any such law when it was thought to 

31. Ibid., 19 May 1806. 
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contravene fundamental human rights or accepted constitutional 

principles. 

Parliamentary privilege could not In the Mercury's opinion, 

It seomed, be construed into meaning more than the freedom from 

arrest In civil canes for members of the British Parliament 

and, by inference, for members of the Lower Canadian Legislature 

as well. Even hero, however, serious doubt must have existed 

in Cary';; mind whether parliamentary privilege existed at all 

In colonial dependencies, for two years later he would take 

an unequivocal stand against the Assembly's possession of 
"30 

even this privilege^ . 

This attitude would manifest itself yet more clearly before 

the decade had elapsed. Faced by a growing militancy on the 

part of the Lower House, the reaction of the Quebec Mercury and 

of the community to which it was addressed and by whom it was 

supported would be to deny to It any similarity with the 

Commons of Great Britain. "Scrutator's" subtle distinction on 

the question of parliamentary privilege should not be forgotten. 

The- Constitutional Act's failure to delimit parliamentary 

privilege was pisiseworthy because It left the two Houses of 

the Legislature free to enact laws embodying privileges deemed 

essential for the performance of their legislative duties. 

V . Fh id. , 4 April 1808. 
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.Since n majority of the Legislative Council's membership found 

itself in a relative state of economic dependence upon the 

provJncial Executive, it could be counted on to support the 

Governor in any conflict which might arise between him and the 

Lower House . 

The "garrison mentality" which pervaded the anglophone 

communit y of Lower Canada at both the public and official 

34 level until the War of 1812 contributed to the emergence of 

such a conflict between the Assembly and the Governor and, 

consequently, between the Legislative Assembly and the Legislative 

Council. In the Assembly's struggle to secure parliamentary 

"rights" parallel to those of the House of Commons, the 

Legislative Council became an Executive pawn and, to a considerable 

33. Brun, Henri, La Formation des Institutions Parlementalres 
Quebecoises: 1791-1838"! Presses de l'Universite Laval: 
Quebec, 1970. pp. 186-188, 196, 202. See also Andre Garon 
"La Fonctlon Politique et Sociale des Chambres Hautes Canadien-
nes, 1792-1841." Hlstoire Sociale. Volume 5 (avril 1970). 
Presses Universitaires d'Ottawa: Ottawa, 1971- p. 80. 

34. Greenwood, F. Murray, "The Development of a Garrison 
Mentality among the English in Lower Canada, 1793-1811." 
Ph. D. University of British Columbia, June 1970. The author 
points out how the (pp. 103-107) anglophone community in 
Lower Canada was frightened by the emergence of an elected 
Legislative Assembly In the province, the rise of which 
had been simultaneous with that of the French National 
Assembly. 
He also notes how the fifteen or so anglophone members of 
the Assembly almost unanimously supported all legislative 
measures proposed by the Executive, willingly conferring 
powers on the latter at the expense of the Judiciary, the 
electorate and even the Assembly. Especially feared were 
the Papineau-Panet radicals, the largest group In the 
Assembly, because they drew some of their inspiration from 
the ideals of 1789, consistently opposed government measures 
and, at times, sought to limit the powers of the Executive..." 
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degree, allowed itself to be used by the Governor in thwarting 

the Assembly's aspirations. 

Undeterred by the criticism levelled against it in the 

pages of the newly-created Quebec Mercury, the Legislative 

Assembly prepared, as the session of 1807 approached, to extend 

its claim to similarity with the British House of Commons which 

it considered its constitutional counterpart. Now, however, 

it too could publicize and expound upon its views on the matter 

and defend itself against public criticism from the Mercury 

and others, for its leaders had created their own newspaper, 

Le Canadien, to serve as their voice across the province. This 

it did, faithfully espousing and reflecting the views of Pierre 

Bedard and his followers both Inside and outside of the Assembly. 

The Constitutional Act of 1791 had granted the province a 

Constitution "the very image and transcript of that of Great 

Britain" and the Assembly was fully justified, therefore, in 

claiming for itself the parliamentary privileges of the House 

of Commons, its British counterpart. 

The analogy, Le Canadien believed, went much further than 

the question of parliamentary privilege. In this light, the 

debate only served as the opening shot in a politico-constitutional 

battle which would last for another forty years. 



CHAPTER II 

Ministerial Responsibility: 
an Eighteenth Century View 

Political parties?as we know them today, were the invention 

of the generation succeeding the one with which we are dealing. 

Nevertheless, during this period Lower Canada witnessed the 

genesis of two political groupings each with its leaders, news­

paper voice, ideological baggage and followers. Never strictly 

divided solely along linguistic lines, these opposing political 

groups were either basically French or English-speaking. The 

French or Popular Party (le parti populaire) had roughly thirty-

five of the fifty-seats in the Lower House and by the end of 

the century's first decade would increase this number to forty 

or so. Its counterpart, the British or Official Party, could 

count on fifteen seats at the most and in bad times even this 

number might dwindle to ten. While the leader of the Official 

Party was all too often the Governor himself, practical leader­

ship of that political group often devolved upon some of his 

Executive Councillors. The Popular Party, by contrast, drew 

its leadership from its own ranks and, until l8ll, this mantle 

devolved upon the erudite Pierre Bedard. Learned in several 

areas including mathematics and law, it was Bedard who best 

among French-speaking Lower Canadians understood the workings 
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of the British Constitution upon which Lower Canada's had 

allegedly been modelled. This knowledge and insight he picked 

up not only from his own reading of constitutional works 

available to him in the Library of the House but also by means 

of instruction given him by anglophone members of the provincial 

Bar35. 

Not a physically dominant individual, Bedard seemed to 

cede leadership of the Party in the Lower House to his more 

vivacious and aggressive subordinates, among whom the more 

notorious were Augustin Cuvillier, J.-L. Taschereau, Louis 

Bourdages and Dr. Blanchet. In matters of theory and party 

tactics though, he retained the leadership of the Party until 

and even during his imprisonment under Governor Sir James Craig 

during I8l0-l8ll. Bedard was one Lower Canadian for whom 

Simcoe's earlier description of the 1791 Constitution must be 

taken at its face value. He strongly believed that if Lower 

Canada had been given a constitution which was the very image 

and transcript of the British Constitution, then the analogous 

quality of that instrument could not and must not be confined 

to the Lower House's claim to enjoy the same rights and privileges 

35. Manning, Helen Taft, The Revolt of French Canada: 1800-
1835. Macmillan of Canada Ltd.,: Toronto, 1962. p. 66. 
Pierre Stanislas. Bedard (1762-1829) had first been 
elected to the Lower Canadian Assembly for Northumberland 
County in 1792. A lawyer by calling, he soon became the 
quiet theoretician-leader of the Popular Party and as 
such was prominent in the founding of Le Canadien which 
he would use to such great advantage to carry his views 
to the electorate. He sat continuously in the Lower House 
until appointed to the Bench in Three Rivers by Governor 
Sir George Prevost in 1812. See Wallace,(Ibid. pp.42-43). 
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as its British counterpart, the House of Commons. For him, 

the similarity was more fundamental than that and extended to 

the very core of the British system of government. The British 

Government had an Executive, a Judicial and a Legislative 

Branch and it was logical that Lower Canada should have the 

same; albeit on a provincial scale. Therefore, aiding and 

assisting the province's Executive Branch, there must exist, 

as there had in Great Britain, a Cabinet or Ministry. This 

was, he felt, the only Interpretation of the 1791 Act which 

permitted those governed by it to enjoy the effective provincial 
of. 

government which it had been Britain's real Intention to 

give them at that time. That these views should begin to make 

themselves felt both in the public press and in the Lower House 

was only a matter of time. 

Late in January 1807, a letter voicing sentiments similar 

to Bedard's appeared in the pages of Le Canadien. Written by 

"A.B.", the letter reads much like later speeches made by 

37 Bedard and reported In Le Canadien . Pointing to the necessity 

of a ministry in the British constitutional form of government, 

the author warned of the danger in holding the Ruler or his 

representative responsible for the actions of his advisers. 

36. Ibid., p. 69-
37- Le Canadien, 9 March 1808, 25 June 1808, 26 April 1809. 

Manning, ibid., p. 66, suggests that Pierre Bedard was 
the only editor of "Le Canadien" who could have shown 
the powers of analysis necessary to understand the 
intricacies of the British constitution and consequently 
to write articles like the one in question. 
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To the charge by Lower Canadian "ministers" that a "ministry" 

did not exist in the province and that the Governor was wholly 

responsible for the administration of the colony, "A.B." retorted: 

Cette maxime qui tend a rendre le Representant 
du Roi responsable de tous les conseils des minis-
tres est aussi injuste et inconstitutionnelle, en 
ce qu'elle expose le Representant du Rol a. perdre 
la confiance du peuple par la faute des ministres... 
dans la Constitution Anglaise il faut attribuer a 
chacun ce qui lui appartient. S'il y avait quel-
qu'un a couvrir ce serait le Representant du Roi, 
et non pas les ministres... 

Reminding Le Canadien of its previous report about how the 

provincial ministry had found itself in a minority position 

during the 1805 debate on the land tax (i.e., the Gaols Bill) 

the author noted how the ridiculousness of the situation had 

struck those who had any idea of the British constitution. 

Even those ignorant of British constitutional theory were sure 

to have noticed it. He wondered how a situation could exist, 

whereby those who governed and led the province did not command 

a majority following in the Lower House . Explaining how the 

debate over the land tax had not been the only occasion in 

which the Administration had found itself in the minority, "A.B." 

concluded saying: 

C'est une position ou il s'est trouve si souvent 
depuis le commencement de notre constitution, qu'elle 
lui est devenue habituelle et qu'il la regarde comirie 
sa position naturelle. Aussl ne sait-on plus ce 
que c'est que 1'opposition; les uns regardent la 
majorite dans la Chambre d'Assemblee comme le parti 
de 1'opposition et les autres donnent cette fonction 
au ministere38,.. 

38. Ibid., 31 January 1807. 
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Irked by "A.B.'s" comments, the Mercury wasted no time 

in suggesting that its readers... 

must doubtless expect shortly to hear of the 
treasury bench and the members with white slaves (sic) 
whose continuation in office is, we suppose, no 
longer to depend on their commissions, should they 
be even patents, but on their securing the votes 
'a. la Walpole' of certain bell-wethers of our 
blessed parliamentary flock. 

Indeed, concluded the Mercury on this occasion, "A lecture 

on our ministry and opposition strongly reminds us of Swifts 

39 Liliput; we could almost say in miniature^ ." 

The concept of a provincial ministry referred to in "A.B.'s" 

letter was anathema to the Mercury and its editor, connoting 

as it did the idea of a self-governing political entity. For 

Thomas Cary, terms such as "ministry" and "opposition" were 

inappropriate in a colonial setting like that of Lower Canada. 

In England, where, as he would find later occasion to point 

out, such terminology was completely suitable, individuals 

forming the administration did not fill their appointments 

for life. Consequently, their "situations" became an object 

of perpetual strife. As a result of this state of affairs, 

Cary explained, the many general political questions connected 

with speeches, messages, addresses, votes of supplies and thanks, 

together with notices, introductions and framing of bills,.in 

39. Quebec Mercury, 2 February 1807. 
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addition to the numerous other occasions which sparked political 

discussion, all furnished an incessant and vast field for the 

attacks of the opposition on those in power whom they wished 

to supplant. Widely different, he maintained, was "...the 

case in a circumscribed dependency such as this colony", 

where "Our men in office, with the exception of the King's 

Representative, hold their appointments for life, unless there 

should be anything flagitous in their conduct of which scarce 

an instance can be found". "What", he wondered, could be the 

object of an opposition or party in Lower Canada?" "What, 

he would ask concludingly... 

is it the business of our Provincial 
Parliament? Is it anything beyond 
framing wholesome and necessary laws 
for the good government and well-being 
of the Province? Are there any general 
political questions connected with that 
duty? If not and if there be no minority 
here here to supplant, what can be the 
use of an opposition? 

The opposition of Thomas Cary, his "Quebec Mercury" and 

its supporters would not be sufficient, however, to dissuade 

Pierre Bedard and his followers from the belief that a ministry 

along British lines did and must indeed exist under the 

Constitutional Act of 1791. 

The Legislative Session of 1808 

In the following session of 1808, the alleged "ministere" 

40. Ibid., 28 October 1811. 
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was again brought to public attention, only this time in the 

very midst of the convened Assembly. On 9 March 1808, during 

the second reading of a bill designed to prevent provincial 

judges from either being elected to or sitting and voting in 

41 the Lower House, Ross Cuthbert , one of the members for Warwick 

County, asked Bedard to explain what he meant by the term 

"ministere". In reply to his question, the latter explained 

that he had not used the term with reference to Great Britain 

where there existed "...un grand Parlement et un grand Ministe­

re..." but rather had had Lower Canada in mind when he noted 

of Lower Canadians "... que puisque nous avions une Constitution 

modelee en petit sur celle d'Angleterre, nous devions avoir 

aussl les accessolres en petit. Petit Parlement, petit Minis-

tere mais toujours Ministere •••". 

While Bedard had taken this occasion to re-iterate his 

belief in the necessity of a ministry in the province under 

the 1791 constitution, he failed to indicate, except In the 

vaguest manner, what the consequence of a majority in the 

Lower House implied for the group constituting it. The implica­

tion that those who enjoyed some measure of support in the 

Legislative Assembly should find places in the administration 

41. Ross Cuthbert (1776-1861), lawyer and Seigneur of Lanoraie 
and Dautray, represented Warwick County in the Assembly 
of Lower Canada for many years. Called to the Executive 
Council in 1812, there he remained until l84l. From 
I8l2-l8l6 he was the Government spokesman In the Assembly. 
See Wallace, ibid. , p. 168. 

42. Le Canadien, 9 March 1808. 
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of the province by no means implied that once such a state 

of affairs existed those enjoying such support should be 

responsible to the latter for their public conduct. This, 

it is clear, is at the very root of what we mean when we 

use the term "responsible government". In the minds of the 

leaders of the Popular Party any suggestion that such a state 

of affairs should prevail was not in the least apparent. Nor 

could it be otherwise: it would have been the undoing of 

the Montesquieuian or tripartite form of the British Constitution 

under which the Legislative Power and the Executive Power in 

the State remained independent of one another and,along with 

the Judicial Power, had to be maintained in equilibrium with 

one another. 

Neither Le Canadien nor the Quebec Mercury, however,appear 

to have shown much interest in debating the point. Perhaps 

neither felt knowledgeable enough at this juncture to do so at 

any length. While Le Canadien contented itself with reporting 

Cuthbert's question and Bedard's reply, the Mercury preferred 

to let Its earlier comment on the matter stand unchanged as 

Indicative of its position. 

A purge of French-speaking Lower Canadian militia officers 

connected with Le Canadien the following June, though, soon 

resurrected the question. On 18 June 1808, Le Canadien charged 

that Lt. Col. J.A. Panet, Capt. P.S. Bedard, Capt. and Adjt.-

Maj. J.T. Taschereau, Lt. J.L. Borgia and ass.-Surg. F. Blanchet 
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had lost their commissions as a result of their suspected 

ownership of Le Canadien^3. Believing these dismissals to 

be an unwarranted attack both on the freedom of speech and 

the freedom of the press on the part of the provincial 

Administration, it placed the blame for them on the shoulders 

of the "ministere". The contention that a ministry did not 

exist in the province and that, In truth, the King's Representative 

bore personal responsibility for the administration of the colony, 

Le Canadien described as "...une maxime inventee pour rendre 

odieux tous ceux qui voudraient soutenir une presse libre dans 

ce pays, et qui ne tend a. rien moins qu'a. oter entierement aux 

Canadiens 1'exercice de leur Constitution." This was so, it 

explained... 

Car s'il est vrai (comme on ne saurait nuir) que 
la personne du Representant du Roi doive etre sacree 
et inviolable ici, comme l'est la personne meme du 
Roi en Angleterre, dire que c'est le Representant 
du Roi qui fait tout ici c'est oter aux Canadiens 
le droit d'examiner les actes publics du gouverne-
ment. A quo! leur sert la part qu'ils ont dans la 
Legislation, si on leur ote le moyen de connoitre 
les abus auxquels il y aurait a. remedier par cette 
legislature44". 

43. Joseph Plante, the member for Kent closely associated with 
Le Canadien, lost his commissions as Clerk of Land Papers 
and Inspector of the King's Domaines as a result of this 
purge on the part of the provincial Administration. Seeking 
to re-establish his respectability with provincial officialdom, 
though, Plante, unlike the others involved in the case,wrote 
to Le Canadien on 19 June asking it to cancel his subscription. 
See (Le Canadien, 25 June 1808). 

44. Le Canadien, 25 June 1808. The passage from Blackstone had 
discussed the prerogative "that the King can do no wrong". 
In subsequent issues, another commentator on the British 
Constitution, the Swiss jurist and theoretician Jean-Louis 
De Lolme (later discussed) was quoted extensively on this 
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Largely inspired by Blackstone's "Commentaries on the Laws 

of England" (Book 1, Chapter 27), Le Canadien's editorial 

introduced two new ideas into the debate on the existence of 

a ministry In Lower Canada. Its extension of the royal 

prerogative "that the King can do no wrong" to the King's 

provincial Representative the Governor meant that the latter 

was henceforth to be approached as the ambodlment of the 

Executive Power in Lower Canada's constitutional structure. 

Consequently, according to Montesquieuian tripartite theory, 

he was not to be blamed and publicly criticized for the 

failures of the provincial Administration: his Ministers 

were the ones legally and individually responsible for political 

acts of the Administration just as were their counterparts in 

Great Britain. There, each minister was personally^legally 

responsible for political acts done by him in the King's name 

on behalf of the King's Administration. The denial of the 

existence of a ministry in the colony, therefore, was tantamount 

to a denial of the public's right to criticize the conduct bot.h.-

of the Executive Power which existed and the ministry which, 

according to some, did not exist- It was in effect, a subversion 

and nullification of the British-like Constitution of 1791 

for which such a right was an integral part. 

These ideas failed to evoke much but contempt and derision 

from the Quebec Mercury, however and led it to compare the 

proprietors of Le Canadien to "...the water-men on the river 

point, in order to prove that a free press was essential to 
the proper operation of the British Constituion. (see 
Le Canadien, 25 June; 9, 16, and 23 July, 1808). 
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Thames, who, when on the water, claim the privilege of the 

liberty of the tongue; and make a practice of opening (sic) 

all who pass them, by vomiting on them a torrent of abuse, 

termed in the river slang, slack jaw." In like manner, noted 

the Mercury... 

"the scribblers in the Canadien eternally 
twang forth their claim to liberty of the press, 
and, in imitation of the water-men, seem to think 
a claim a mere nullity without the full use of 
it. In order to which it becomes necessary to 
find subjects; and none, it seems, so well suit 
their purposes, however unfounded or fanciful, 
as abuses In the administration of the government, 
and emnity to the Canadians. 

On these they perpetually harp in one monotonous 
and wearisome sameness; than which the incessant 
brayings of an ass would afford a far greater 
variety of notes and intonations^. . .« . 

When in its edition of 16 July 1808, Le Canadien charged Herman 

Ryland, the Governor's Civil Secretary, with the responsibility 

for the dismissal of the five militia officers in the recent 

purge, the Mercury was prompted into a more rational statement 

of its position on the matter- Having argued that the "ministry" 

theory was "far from respectful to the King's representative", 

it then declared: 

To charge His Excellency with wholly pinning 
his faith on the sleeve of others, what is it but 
saying, we hope we shall be pardoned the phrase, 
that he is no more than a cypher. What then is 
the tendency of such writings? Is it to elevate 

45. Quebec Mercury, 18 July 1808. 
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or vilify the government? the public will 
Judge. 

Unwilling and perhaps unable to dispute Le Canadien*s 

reasoning on the existence of a provincial ministry, the Quebec 

Mercury chose instead to see behind its rhetoric a desire on 

the part of French Canadian leaders for more and better places 

in the Government. On a condescending note, it concluded: 

Should the opinion of the Canadien be founded 
in the opinion that we should have no objection 
to share the loaves and fishes of the government, 
we have the consolation to feel that our mode of 
seeking them, is not by calumniating, besplattering 
and bullying that government in the hope of in­
timidating into it a compliance with our wishes... 
On the subject of places which perpetually haunts 
the brain of the scribblers in the Canadien, we 
must be permitted to assert that Canadians have 
an ample share of the favors of the not (sic) 
government; but because those writers are [not! 
among the fortunate ones, nothing can be well4". 

Reluctant as the more practically-oriented Mercury 

might be to enter into a constitutional argument with the 

more theoretical Le Canadien, it nevertheless showed by its 

comments that it was not unware of what was at issue in the 

controversy over the existence of a ministry in the province: 

jobs! It was correct in assuming these to be the prize sought 

for by those who claimed to constitute or speak for a majority 

of the province's voters. Acknowledgement of the existence of 

a ministry in Lower Canada could not but lead to eventual 

demands on the party of' the opposition, the ..political Routs", 

46. Quebec Mercury, 8 August 1808. 
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for a greater share of the political pie and for greater 

participation in the administration of the province. Le 

Canadien's failure to refute the Mercury's allegations is 

47 
strongly indicative of the truth contained in them 

The Legislative Session of 1809 

The new Legislature which assembled in Quebec on 9 April 

1809 was the product of an election originally called by Governor 

Craig in the hope of securing an Assembly more amenable to his 

4 8 
demands . As the ensuing session would clearly show, Craig's 

hopes for a more compliant Assembly were completely thwarted 

by the province's electorate. Even J.A. Panet, the old Speaker 

of the previous Assembly whom the Government had taken pains 

47. Craig, Ibid., pp. 189-190, points out that the question 
of "jobs" is never far below the surface in the game of 
politics. First noting that the basic complaint against 
the Family Compact in Upper Canada was that "it distributed 
patronage in a narrow and selfish way", he goes on to 
explain how the demand for responsible government derived 
its main impetus"... from a determination to break the 
stranglehold of the local oligarchy on appointments 
bringing prestige and profits". 

48. Craig, with his wide military experience, had been sent 
to Lower Canada in 1807 amid rumors and the real danger 
of a Napoleonic invasion. His forgiveable attitude 
(in the circumstances) coupled with his misfortune of 
being ill-advised by the province's leading proponents 
of anglicization had led him into political difficulties 
with the largely French and popularly-elected Assembly. 
For an excellent view of Craig, see L.A.H. Smith, The 
Working of the 1791 Constitutional Experiment in Lower 
Canada 1805-1811. B. Litt. Thesis, Oxford University, 
1955. P.A.C., Microfilm ML-284 00R, 1955- pp. 137-147-
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to defeat in Quebec's Upper Town, was returned for the County 

of Hampshire and duly re-elected Speaker of the "new" Legislative 

49 Assembly 

Shortly after the House had been convened, the occasion 

again presented itself for discussing the question of the 

existence of a ministry in the province. The opportunity 

occurred during the debate on the Assembly's reply to the 

speech from the throne when Louis Bourdages, the member for 
50 Richelieu County , moved an amendement to the motion embodying 

the reply, charging that certain parts of the Governor's speech 

51 were untrue and had been inspired by his "advisers ". An 

unidentified speaker in the debate, in all probability Pierre 

Bedard himself, was reported by Le Canadien to have stated 

that it was not the Royal Representative who was to blame 

In this case but rather persons by whom he had been misled. 

This speaker, Le Canadien noted, had taken the opportunity 

to point out... 

49. Manning, ibid., p. 83. 
50. Louis Bourdages, (1764-1835) farmer, notary and militia 

Officer, represented the Counties of Richelieu, Buckingham­
shire and Nicolet in the Lower Canadian Assembly during 
the years 1804-1814, 1815-1816, 1820-1830 and 1830-1835, 
consecutively. A founder of Le Canadien and a fierce 
opponent of Governor Craig (in 1831) he Introduced a 
motion to remove judges from the Legislative Council. See 
Wallace, Ibid., p. 74. 

51. Le Canadien, 22 April 1809. Bourdages* amendment had 
declared "...que ces idees de soupcons et de jalousies 
imaginaires entre nous-memes, ou de soupcons ou de 
jalousies encore moins fondees, et assurement non-meri-
tees envers notre bienfaisant Gouvernement, ne peuvent 
venir que d'insinuations etrangeres". 
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"combien l'idee d'un ministere etoit essentielle 
a la constitution. Le premier devoir de cette 
Chambre, troisieme branche de la Legislature, 
etoit de soutenir son independance, meme contre les 
essais que feroit la premiere pour la diminuer. 
Qu'en adoptant le sentiment de ceux qui disoient 
qu'il n'y a point de ministere, il faudroit ou que 
cette chambre abandonnait ce devoir et renoncat a 
soutenir son existence ou qu'elle dirigeat ses Idees 
contre la personne meme du Representant de sa Ma-
jeste, ce qui serolt une idee monstreuse dans 
notre constitution; parce qu'on devroit regarder 
la personne de notre Gouverneur comme tenant la 
place meme de la personne sacree de sa Majeste et 
lui appliquer les memes maximes52" 

While, in the speaker's opinion, there was no officially 

recognized ministry in the province, the existence of ministers 

or persons upon whose advice the Governor based his policies 

was nonetheless real. In Britain, he had concluded, government 

ministers had not always been made as well known as they presently 

were. In Lower Canada, by contrast, that task vis-a-vis their 

counterparts still remained to be done and was constitutionally 

necessary. 

Views very similar to the ones above found further clarifi­

cation in the editorial columns of the same issue of Le Canadien. 

In reporting the comments on the Bourdages and Bedard amendements 

to the Assembly's reply to the speech from the throne, Le Canadien, 

attempted a rather sophisticated explanation of the difference 

between the executive and legislative roles of the Executive 

52. Le Canadien, 26 April 1809. 
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Branch of the Government, maintaining: 

Quand le gouvernement exerce son pouvoir executif 
tout doit obeir, tout acte contraire a" cette 
ob§issance est celui d'un mauvais sujet. Mais 
quand le gouvernement exerce sa part du pouvoir 
l§gislatif, il n'est qu'une des trois branches 
de la Legislature, la premiere, et les deux 
autres branches en sont independantes. 

Far from believing the opposition of one of the lesser 

(I.e., in Montesquieuian terms) Branches of the Legislature 

(the Judiciary and the Legislative Branch) to the first Branch 

(the Executive) of the same illegal, Le Canadien concluded 

Instead that it was the duty of these Branches to challenge 

the latter whenever the situation warranted It. The Executive 

Power acting in its administrative-promulgating capacity was 

to be obeyed ,however the same power acting in its legislative 

capacity as one of the three constituent branches of the 

Legislature could be contradicted when necessary^ . 

53. Le Canadien, ibid., Montesquieu, it should be noted,had maintained 
that an equilibrium between the Executive, Legislative and 
Judicial Powers had to be maintained in the British State 
for its Constitution to survive. The Executive Power though, 
lt should be noted, apart from constituting a force in the 
State unique in its own right also participated in the role 
and functions of the Legislative Power in the State by virtue 
of its embodiment in the Crown, as the Head of Parliament. 
This dichotomy was ultimately solved by the objectlfIcation 
of the Crown's parliamentary role in the institution of the 
Cabinet. The Crown was thereby able to promulgate laws 
and administer the country without becoming directly en­
tangled in parliamentary battles. Political responsibility 
was transferred over a long period tc its chosen advisors 
who clearly could do wrong. The theory that the King 
could not do wrong demanded the existence of a ministry or 
cabinet if the eighteenth century constitutional system 
was to be a reality. As governement became more complex 
and the Executive role in it more involved and complex, it 
would have become Increasingly difficult to dissociate the 
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The elections which followed Sir James Craig's harsh and 

54 unexpected dissolution of the Legislature in May 1809 only 

served to further clarify and stabilize the views of the Popular 

Party on the constitutional position of the Governor in Lower 

Canada. Led by Craig's conduct to comment on the recent and, 

for the Lower Canadian Assembly, relevant unconstitutional 

behaviour of the Jamaican Governor in the post-sessional arrest 

of the Jamaican Assembly's Speaker, Le Canadien explained how 

the Province's Lower House was limited in its powers vis-|.-vis 

the colonial Executive. While maintaining that the latter could 

not be answerable to the assembly, it pointed out that the 

Assembly could bring complaints against the Governor and seek 
55 recall before the appropriate British authorities . Thus, while 

the Governor, as the King's Representative, might not be criticized 

within the local context, he could, as the appointed Representative 

of the Crown, become the object of colonial complaints. If 

his nomination by the Crown entailed his enjoyment of royal 

prerogatives locally, It also signified his temporary, limited 

and dependent character as the embodiment of the Crown under 

the local British Constitution, the Constitution of 1.791. 

While such thinking reinforced the position of the Executive 

Power under the 1791 Constitution and approximated it that much 

further to its British model, it nevertheless augured ill in 

King from his political acts just as it had already become 
Increasingly difficult to distinguish the Representative's 
from his. 

54. Manning, ibid., p. 84. 
55. Le Canadien, 24 June 1809. The Jamaican case will be 

taken up later. 
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this respect for the constitutional position of the Legislative 

Council and served to demonstrate just how weak the Council's 

theoretical foundations really were. Implying that in cases 

similar to the Jamaican one the Legislative Council could be 

bypassed in petitioning the Crown, "elle-meme qui est la pre-

miere branche de notre legislature ", and maintaining that 

the difference between the colonial and British Governments 

in such cases existed more in the inferiority of powers of 

the Governor and the Council, Le Canadien professed its belief 

in the idea that the British constitutional system, in so far 

as the Legislative Power under it was concerned, was reconstituted 

in Lower Canada by the existence there of a Legislative Assembly 

and a local ministry or cabinet. These bodies along with a 

local "Crown" and Judiciary recreated, in Le Canadien's opinion, 

the eighteenth-century British Constitution in Lower Canada. 

In retrospect, therefore, Le Canadien and its supporters 

were clearly suggesting by the end of the nineteenth century's 

first decade that the Lower Canadian Constitution was analogous 

to the one enjoyed by Great Britain since the close of the 

seventeenth century. The Constitution of 1791, Le Canadien 

and its contributors had argued, had for its guiding principle 

the existence and balance of Executive Legislative and Judicial 

56. Ibid. 
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Powers in the province. The Governor and his Executive Council 

embodied the Executive Power while the provincial Judiciary 

embodied the Judicial Power in the province. The Lower House, 

in these writers opinions, effectively embodied the Legislative 

Power in the province. It was, however, unique in its enjoyment 

of powers and privileges analogous to those of the British 

House of Commons. 

What is equally clear too, here, is that Le Canadien was 

not talking about that nineteenth century form of the British 

Constitution embodied in the practice of responsible government 

57 as has been suggested at times by other historians . Responsible 

government was, In reality, quite different, referring to a 

practice under the British Constitutional system whereby the 

Sovereign's public acts must be countersigned by a minister 

who assumes the individual responsibility for them and whereby 

the Cabinet of Ministers is collectively responsible to the 

House of Commons to such a degree that when defeated in the 
58 

House, it must either resign or appeal to the Electorate 

In Great Britain, the concept of collective Cabinet 

57. Various historians, among them Helen Taft Manning (ibid. , p. 
Jean-Pierre Wallot (Le Bas-Canada Sous 1'Administration 
de Craig:l807-l8ll. These de Doctorat:l'Universite de 
Montreal:Montreal, 1965. p. 47), Henri Brun, (ibid. , p. 250), 
and Thomas Chapais (Cours d'Hlstolre du Canada. Volume II. 
Libralrie Garneau:Quebec, 1921-194) suggest that responsible 
government as we to-day understand it was indeed what 
they were both discussing and striving to attain. 

58. Monet, Jacques, The Last Canon Shot:A Study of French 
Canadian Nationalism 1837-1850"! University of Toronto 
Press:Toronto, 1969, p. 24. 
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responsibility had initially been proposed by the Rockingham 

Whig political grouping in the early 1780's. Charles James 

Fox (1749-1806), the great British parlementarlan, had resigned 

from the Cabinet in 1782 in support of this principle. Twenty-

four years later, however, In 1806, he unequivocally denied 

its validity in the famous Commons debate concerning Lord 

Ellenborough, the Lord Chief Justice of the Court of King's 

Bench,whose presence in the Cabinet had become a major issue 

of the day because of the possible conflict of Interests which 

might arise in consequence of it. This conflict was by no 

means obvious, though, and really depended on the nature of the 

Cabinet and the concept of cabinet responsibility. The question 

basically was whether the Cabinet was collectively responsible 

for its political acts before the law, or whether individual 

ministers bore only legal responsibility for their political 

decisions in their personal, legal capacity. Even here, we must 

note, public opinion was still merely concerned with collective 

as opposed to Individual legal responsibility for political 

acts whereas the concept of ministerial responsibility later 

to emerge In the l830's would speak of political and collective 

responsibility of the whole cabinet. 

Nevertheless, during the course of the debate in question, 

Fox maintained that the Cabinet as an entity had no status in 

law and could not be legally responsible for its collective 

actions. Responsibility therefore, had to rest with individual 
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members rather than with the whole Cabinet. Lord Ellenborough, 

therefore, his argument concluded, could not render judgment 

in favour of the Cabinet sitting collectively when he sat in 
59 

his function as Chief Justice of King's Bench 

A Montesquieuian approach to the problem, however, could not 

have but failed to point out the obvious imbalance created in the 

Constitution by the fact that the Judicial Power and the Executive 

Power had become vested in one man by Ellenborough's appointment to 

the Cabinet. Even if the concept of individual legal responsibility 

for political acts seemed very much alive as the nineteenth century 

got under way in Great Britain, it was, in reality, a dying notion. 

The view of the constitution which the eighteenth century 

had produced was at an end. The theory of the separation and 

balance of Powers in the State now stood in growing opposition to 

organic changes in the body politic of the period. The weakening 

financial position of the Crown since the 1780's , and the newly 

emerging democratic tide originating in the urban centres of 

"Industrial Revolution" Britain were combining to erode the 

independence of the Executive Power under the Constitution and 

make it dependent or responsible to the Legislative Power in 

the State. The Ellenborough debate constituted a dying 

victory for a view of the Constitution which had already been 

59. Asp inwall, A., "The Cabinet Council, 1783-1835", Proceedings 
of the British Academy (Raleigh Lecture on History_)_. Vol. 38. 
Oxford University Press. London, 1952. pp. 214-224. 

60. Reitan, E.A., "The Civil List in Eighteenth Century British 
Politics Parliamentary Supremacy versus the Independence of 
the Crown". Historical Journal. Vol. IX, no. 3;1966. pp.318-337 
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effectively undermined and whose time, in retrospect, was then 

definitely limited and must soon give way to the more appropriate 

concept of responsible government. 

That Le Canadien and Its followers could not have been 

talking of this newer concept is strongly suggested by the many 

passages cited above from Le Canadien. Such, we submit, is 

logically inevitable too in light of the fact that such a theory 

of government was incompatible with the, then, prevailing concept 

of the British constitutional system . It was certainly not. 

the goal to which minds steeped In eighteenth century political 

and constitutional thought would logically proceed. Eighteenth 

century political thought did not point to responsible govern­

ment which, as we shall see later, came about as the result of 

a number of forces which coalesced in the 1830's and whose 

cumulative effect was forseeable only in retrospect. The 

"memoire" of l8l4, the attempted Impeachment of Chief Justice 

Sewell In the same year and the "Fortier" Case in l8l8 suggest 

that this continued to be the case until the end of the century's 

second decade. 

First, the "Memoire" presented to the Governor in 1814 by 

6l. Dunham, Aileen, Political Unrest In Upper Canada: l8l5-
1836. McClelland and Stewart Ltd.":"Toronto," 1963 . p. 154 
See too, Lawrence A.H. Smith, ibid., in speaking of the 
"ministere" theory, he declared that it was a legal one, 
that the advisors of the Crown should not remain concealed, 
and that they should be subject to the censure of the 
Houses in order to prevent abuse and maintain the balance 
of the Constitution. 
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some unidentified French Canadian leaders remained wholly 

within the limitations of Montesquieuian British constitutional 

norms. Recommending that the Governor reserve a certain number 

of positions and offices in the Executive Council for Assembly 

leaders in order to remedy the lack of communication between 

himself and the province's inhabitants represented in the 

Assembly, the "Memoire" stipulated that such places be held 

only as long as the leaders in question commanded a following 

in the Lower House. Far from advocating the responsibility 

of these Councillors for the acts of the Governor before the 

Lower House, the "Memoire" made it quite clear that only a 

few places were to go to any of the Assembly's leaders whose 

advice the Governor was completely free to accept or reject. 

The "Memoire's" main concern lay in improving communications 

between one of the lesser and the first branch of the Legislature, 

the embodiment of the Legislative Power in the province. 

The attempted impeachment of Chief Justice Jonathan 

Sewell for advice he was charged with offering to Governor 

Craig in 1810 further confirms the contention that French-

speaking Lower Canadians and Le Canadien were thinking in the 

eighteenth century constitutional terms as the century's second 

decade unfolded. That accusation, as a basis for impeachment, 

was rejected outright by officials at the Colonial Office as 

62. Manning, ibid. , pp. 70-71. 
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incompatible with the official view of the Governor's role in 
63 

the colony . In their view, only the Governor could be held 

responsible for the administration of the province and there 

could be no individual responsibility of councillors for the 
64 

political acts of the Governor 

The "Fortier" incident in July l8l8 conclusively substan­

tiates the case that attitudes regarding ministerial responsibility 

had not changed as the decade drew to a close. In July 1818, 

Thomas Fortier, a Lower-Canadian who had graduated from a New 

York medical school, was refused a licence to practice in Lower 
65 

Canada. Andrew Cochran, Governor Sherbrooke's Civil Secretary , 

was subsequently attacked as the public official responsible 

for this turn of events. "Verus", in a letter to Le Canadien, 

came to the latter's defence-arguing that Cochran was "...pure-

ment et simplement le depositaire de la volonte du Gouverne­

ment, le canal par ou sont communiquges les demandes des 

administr6s et les reponses ou les decisions de l'autorite." 

He was, explained Verus", simply the intermediary between the 

public and the Governor in such cases. While Cochran's position 

63. Manning, ibid., p. 107-
64. In 1824, the Imperial Government would recognize the 

responsibility of Receiver General John Caldwell for 
defalcation of public funds. This it did, according to 
one author, for the sake of economy. (Brun, ibid., p. 64). 

65. Andrew Cochran (1792-1849), a Nova Scotian by birth, had 
come to Lower Canada in 1812 as Assistant Civil Secretary 
to Governor Sir George Prevost whom he had known earlier 
in Nova Scotia. Under both Sherbrooke and Dalhousie, he 
was Civil Secretary of Lower Canada. Between 1827 and l84l, 
he served on Lower Canada's Executive Council. 
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was honorific, he noted "aucun pouvoir n'y est attache, non 

plus qu'aucune responsabilite envers le public; cette res-

ponsabilite pesant exclusivement sur le depositaire du pouvoir 

Le Canadien opposed this line of thought by asking what 

Government could survive if its head were not protected from 

public abuse and intrigue. If it were evident, Le Canadien 

maintained... 

qu'un seul homme ne peut pas resister aux 
efforts reunis de plusieurs, qui tous ont un 
interet majeur de paroitre innocens aux yeux 
de la multitude, il faut necessairement que 
la personne du chef dans un etat libre soit in­
violable et que ses serviteurs ou ses Ministres 
soient seuls comptables des actes du Gouvernement. 

In a despotism, Le Canadien continued, ministerial responsi­

bility was unnecessary since ministers were answerable to the 

Head of State and not to its' laws. The latter' s powers of life 

and death guaranteed his security and position. In Lower Canada, 

therefore, which was governed under a recognized system of laws, 

the Civil Secretary was responsible for the public acts which 

he performed. For, concluded Le Canadien... 

si la responsabilite des actes du Gouverne­
ment Tombent (sic) les ministres, comment 
connoitra-t-on s'ils sont bien ou mal si on 
ne peut parler librement de leur conduite°'? 

66. Le Canadien, 25 July I8l8 
67- Le Canadien, ibid. 
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The "Fortier" affair, then suggests that even as the 

1810's drew to a close, individual and legal responsibility 

for public acts and not collective responsibility for the same 

continued to be the main issue on the question of political 

responsibility in Lower Canada as it had been in the first 

decade of that century. It testified, too, to the British 

Government's reluctance to accept In Lower Canada the applicability 

of even the well-worn eighteenth century concept of legal responsi­

bility of ministers of state for their public acts. It also 

Illustrates the un-successfulness of the Popular Party in winning 

official acceptance of their constitutional views after what was 

to be yet another decade of fierce political debate and warfare. 

To assume, however, that the political life of Lower Canada 

during the late 1800's gravitated around the issue of ministerial 

responsibility alone would be misleading, for the single most 

important political and constitutional debate to emerge during 

the Craig years (24 October 1807-19 June 1811) arose from the 

Legislative Assembly's attempt to expel judges from its midst. 

As a defensive reaction by the Lower House against the encroach-
f> 8 

ments of an autocratic Executive Power , the Assembly's 

action constituted, with the repeated expulsion by the House 

of the Jewish Assemblyman Ezekiel Hart, the Assembly's first 

major attempt to carry out in fact its conviction that the 

68. Brun, ibid., p. 211. 



Constitution of 1791 was modeled along the lines of the 

British Constitution of 1688. 

It is to the expulsion issue and its constitutional 

implications that we must now turn in order to examine more 

closely the thought of Le Canadien and the Quebec Mercury 

on Lower Canada's political and constitutional life. 



CHAPTER III 

The Expulsion Issue 

The debate over the existence of a ministry within the 

province was merely a prelude to an even more serious one 

concerned with the problem posed by the presence of provincial 

Judges in the Legislative Assembly. The next few years would 

see Lower Canadian public figures embroiled in a struggle 

aimed at excluding Judges from membership in the Lower House. 

The conflict would pit the Executive Branch of the provincial 

government against the Assembly, the more dynamic of its two 

Legislative bodies. In this struggle, the Assembly would 

emerge chastised but victorious and its view of the Constitu­

tional Act as analogous to the British Constitution would 

prevail over the question of the separation of the Judicial 

Power of the State from the Legislative Power of the same. 

A letter published in Le Canadien in October 1807 gave 

the first indication that the Lower House was determined to 

secure the victory of Montesquieuian theory and practice in 

this matter. According to that theory, it was anathema to the 

healthy and proper functioning of a British constitution such 

as that brought into the province by the 1791 Act that the 

Judicial Power in the State or any part thereof should find 
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itself invested in a person also participating in the 

Legislative Power of that same State. Severely critical of 

Judge Pierre-Amabie De Bonne, an outspoken representative of 

69 

the Administration and elswhere described as "...the spokes­

man for the Castle on the floor of the house and the most 

effective electioneering agent for the government in the 

history of Lower Canada..." and also as "...the nearest thing 

to a political boss that Canada produced in the early days...", 

the letter's author "Viator" attacked the concept of a man 

being invested with both judicial and legislative power at 

one and the same time under a British system of government. 

Such a state of affairs was, he implied, most reprehensible 

because a Judge under such a system was "...le representant du 

Roi dans la plus aimable et la plus importante de toutes ses 

fonctions; celle de rendre la justice a ses sujets." Such 

a man's conduct, "Viator" had concluded, should be irreproachable. 

70 De Bonne's was not ! 

De Bonne, it should be mentioned at this point, had sat 

in the Legislative Assembly since 1792 and had represented 

Quebec County since 1804. In 1794 he had been appointed a 

Judge of the Court of Common Pleas and this appointment had 

been followed by a promotion to the Court of King's Bench in 1807. 

69. Manning, Ibid., pp. 83, 94. See also Wallace. Ibid., pp. 179-180. 
70. Le Canadien, 5 October 1807. 
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Since 1794,•• however, Judge De Bonne had become increasingly 

associated with the provincial Administration and had been called 

to the Executive Council in 1802. It is small wonder, then, 

that this man in whom reposed not only the Judicial, Legislative 

and Executive Power in the province but who enjoyed the reputation 

of being a political boss in his home area should arouse the ire 

of those Montesquieuian deputies in the Legislative Assembly. 

Here was the incarnation of the worst evil which could beset a 

British constitution aggresively conducting battle with the 

upholders of British orthodoxy. While it sparked no debate or 

comment from the Mercury or its subscribers, "Viator's" letter 

foreshadowed the struggle which would preoccupy Lower Canada's 

Legislature for the next three years. 

The Session of 1808 

Three months after "Victor's" letter had appeared in 

Le Canadien and with Sir James Craig's first legislative session 

well underway, Le Canadien received and published another letter by 

71 "Jeremie" criticizing the membership of provincial Judges 

in the Lower House of the Legislature. The judicial ills 

71. In addition to De Bonne, the other Judge referred to in 
these complaints was Louis Charles Foucher, (1760-1829) 
representative consecutively of Montreal - West (1796-
1800), York County (1800-1804) and Three Rivers (1804-
1808) in the Legislative Assembly of Lower Canada. 
Appointed a Provincial Judge at Three Rivers in 1804 and 
a Judge of the Court of King's Bench for the District of 
Montreal in 1812, Foucher remained throughout his life a 
supporter of the Government. Wallace, ibid. , p. 242. 
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currently plaguing the province, he suggested, were the result 

of the Improper administration of the Constitutional Act of 

1791 and Its consequent mutilation. Noting how Britain had 

given Lower Canada a constitution modelled after its own, 

"Jeremie" asked his readers whether they had not yet wondered 

whether the province's judicial Ills were not the result of an 

accumulation of Powers In the same persons. In opening 

Blackstone's Commentaries which embodied the true spirit of 

British law, he stated... 

j'y vols ces mots que tout Legislateur 
Canadien devroit avoir sans cesse presens a 
1 'esprit: 
"Dans tous les gouvernements tyranniques, la 
Magistrature Supreme ou le droit de faire 
des Loix et de les executer reside en un seul 
et meme corps d'hommes et partout ou ces pou-
voirs sont reunls, il ne peut y avoir de liber-
te publique. 

In England, "Jeremie" maintained, Judges were members neither 

of the House of Commons nor of the House of Lords. "J'etablirois 

done en ce pays", he had concluded, "que les Juges ne pourroit 

72 
etre de la chambre d'Assemblee ni celle du Conseil legislatlf ". 

In "Jeremie's" mind, therefore, the Constitution of 1791 

had been modelled upon that of Great Britain. The British 

72. Le Canadien, 9 January 1808. In Britain, it should be noted, 
judges did not sit in the House of Commons and merely 
assisted but did not vote in the House of Lords. The 
question of Judges in the Legislative Council would be 
taken up by the Legislative Assembly In l8l4 and later in 
the early l830's. 
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Constitution operated on the principle of the separation and 

balance of Powers in the State .Consequently, the failure 

to uphold and maintain this principle must lead to some aberra­

tion in affairs of State. The malfunctioning of Lower Canada's 

judicial system resulted from the participation of Judges in 

the legislative life of the province or, better, from the non-

separation and interference of the Judicial Power in the State 

with the Legislative Power therein. Unknown though he may-

have been, the author had just propounded the main arguments 

in the forthcoming struggle to remove Judges from participating 

in the legislative life of the Lower Canadian Assembly. 

On 22 February 1808, Louis Bourdages, the Popular Party's 

House Leader successfully introduced a resolution in the Lower 

House declaring it expedient to assert that... 

Judges of the Court of King's Bench "now 
established", Provincial Judges for the Districts 
of Three Rivers and C-aspe and all Judges commissioned 
for any Courts which might thereafter be founded in 
the province to try civil cases would henceforth 
be ineligible to be elected or to sit and vote 
in the Legislative Assembly?4. 

in the debate over the resolution, French Canadian members 

of the Assembly displayed a more "conservative" attitude on the 

73. Blackstone, according to his biographer, is acknowledged 
to have accepted Montesquieu's constitutional teachings 
with respect to the British Constitution (Dictionary of 
National Biography,Volume II, p. 599). 

74. Le Canadien, 27 February 1808. The resolution was passed 
by a vote of 20 to 2. 
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question of the role of Judges in the legislative life of the 

province than had been earlier proposed by "Jeremie". Pierre 

Bedard agreed with the Bourdages resolution but maintained 

that the Legislative Council provided a more appropriate sphere 

of activity for members of the Judiciary. Aside from the reasons 

given for which Judges should not be members of the Lower House, 

such as the compromise of their dignity resulting from electionee­

ring, there was another very important one, Bedard noted... 

qui etoit le danger qu'en les y voyant sieger 
et voter souvent du cote du Ministere le peuple ne 
s'Imaginat qu'ils y fussent sous 1'Influence des 
Ministres, et qu'il falloit eviter que le public 
put avoir de pareilles idees des juges^. 

Mindful of not losing an opportunity to return to his favour­

ite theme, Bedard had simply hit on the crux of the matter and 

the import of Bourdage's resolution. In the simplest and least 

complicated language, he was arguing for the separation of 

Powers, Judicial and Legislative, in Lower Canada. Sidestepping 

the constitutional rationale for such a division and separation 

of Powers, Bedard had argued in favour of this practice by 

pointing to the popular mistrust of the Judiciary which would 

arise if Judges were to continue to be elected members of the 
76 

Legislative Assembly 

75- Le Canadien, 27 February 1808. 
76. There is no reason to believe that Bedard and co.'s acceptance 

of the presence of Judges in the Legislative Council con­
tradicted Montesquieuian practice and theory since Judges 
sat in the British House of Lords. 
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Joseph Bernard Plante, the member for Kent, agreed with 

Bedard that Lower Canadian Judges should confine their activities 

to the Legislative Council, arguing how... 

La dignite des Juges . d'un cote et leur de­
voir public de 1'autre, 1'incompatibillte du 
caractere de Juges avec celui de Candidat sont 
les seules considerations qui me font agir''. 

Yet another Assemblyman, Jean-Marie Mondelet, representing 

Montreal-East, agreed with this opinion maintaining: 

L'on sent la necessite d'appeler les Juges 
au Conseil Legislatif, (ou) lis auront la voix 
consultative et seront mediateurs entre la 
Chambre et le Conseil Legislatif7°. 

On the Government side, the only proposal of much worth 
79 

was the one unsuccessfully suggested by John Richardson re­

commending that action should be taken instead with a view to 

preventing the election of Judges In their respective judicial 

districts. Defence of the official position which seemingly 

favoured maintenance of the status quo would come later. 

Following the adoption of the original resolution on 22 

February, a bill designed to give effect to it had been introduced 

and read for the first time. The debate on the question resumed 

77. Le Canadien, 27 February l808. 
78. Le Canadien, Ibid. 
79. John Richardson (1755(?)-l831), was a Montreal merchant 

and Executive Councillor (approx. 1804) in Lower Canada. 
From 1792-1796 and 1804-1808, he represented Montreal in 
the Legislative Assembly. In 1816 he was appointed to the 
province's Legislative Council). Wallace. Ibid., p. 627 . 
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over the second reading of the bill which took place on 2 

March and gave rise to a more heated and lengthier discussion. 

Jonathan Sewell, the Attorney-General and member for 

William Henry (Sorel) }argued without any repugnance whatsoever 

for the retention of Judges in the Legislative Assembly. Main­

taining that the Government had need of enlightened persons 

in the Lower House to uphold Its just rights, Sewell stated of 
81 

such persons: "...Qu'il n'y en avoit pas assez dans la Chambre 

Sewell's stand so provoked Pierre Bedard, though,that he 

could not resist going to the attack. Commenting sarcastically 

on the Attorney-General's remarks, he observed how it was now 

clear that... 

Le ministere avoit besoin de personnes pour le 
soutenir dans la Chambre et les Juges qui avoient 
de fortes pensions "durant plaisir" paroissoient op 
etre des personnes bien propres pour remplir ses vues 

It was Ross Cuthbert and not Jonathan Sewell, however, 

80. Jonathan Sewell (1766-1839) was appointed Solicitor-General 
of Lower Canada in 1793- Appointed Attorney-General of the 
province In 1795, he represented the borough of William 
Henry in the Legislative Assembly from 1796-1808. In 1808 
he was appointed Chief Justice of Lower Canada and President 
of the Executive Council and in 1809 he became Speaker of 
the Legislative Council, remaining in the latter position 
until 1839. Wallace, ibid., pp. 681-82. 

81. Le Canadien, 9 March 1808. 
82. Le Canadien, ibid. 
83. Ross Cuthbert (1776-1861), lawyer and Seigneur of Lanoraie 

and Dautray, represented Warwick County in the Legislative 
Assembly for many years. Elected to the Executive Council 
in 1812- (1812-1841), he acted as Government spokesman 
in the Assembly from 1812-1816 . Wallace, ibid., p. 168 . 
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who led Bedard to enunciate his real opinion on the matter. 

In answer to a question by Cuthbert asking him to explain his 

use of the term "ministere", Bedard asserted his belief in the 

existence of a ministry in the province, implying thereby that 

Lower Canada enjoyed a system of government analogous to that 

of Great Britain. Focussing his comments upon the 

fact that essential principle of Lower Canada's British Consti­

tution was not being respected and upheld, he asked the House... 

"si il etoit juste de profiter de l'etat pre-
caire ou les Juges tenoient leurs pensions pour 
les exposer a" jouer le role de devoues au Ministere 
dans la Chambre...seroit-11 decent de les exposer 
a. jouer ce role aux yeux du public dans cette 
Chambre? L'idee qu'on devroit avoir des Juges 
etoit qu'il devoit etre inflexlbles et incapables(sic) 
de se preter a des opinions qui n'etoient pas les 
leurs84". 

From these remarks, then, it is clear that Bedard favoured 

a non-theoretical approach to the problem at hand. He preferred 

instead to tackle the problem from the layman's point of view, 

drawing from him the motivation for his desire. 

In contrast to Bedard, Judge Pierre-Amabie De Bonne spoke 

against the bill. Having initially charged that it had been 

85 directed against him personally , De Bonne now suggested as 

Sewell had done earlier that Judges were necessary in the Lower 

84. Le Canadien, 9 March 1808. 
85. Le Canadien, 20 February 1808. 
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House to support government measures. English Judges, he 

declared, assisted in the House of Lords. For that reason only 

were they unable to sit in the House of Commons. Lower Canadians 

should consider, he concluded... 

s'il n'est point de l'interet du public d'avoir 
les personnes les mieux instruites et les plus 
qualifiees. Si on voyait venir ici cinquante 
vagabonds pour passer des loix, pour tous boulver-
ser,ou en serions-nous? A voir ce qui a ete fait 
dans un autre pays on en pourrait juger" ... 

Although De Bonne's remarks were far from unimaginative, 

they nevertheless failed to challenge Bedard and his friends 

on their own ground, that of constitutional analogy. The most 

interesting comments against the bill along these lines was to 

come from the Montrealer John Richardson. 

Partly echoing Judge De Bonne, Richardson charged that 

the bill and those backing it were unconstitutional stating, 

in Le Canadien's words, that... 

on vouloit imiter le Parlement de la Grande 
Bretagne dans ces choses qui n'etoient pas 
applicables ici... nous allions contre la 
Constitution ...en Angleterre les Juges etoient 
eligibles par la Constitution, mais la raison pour 
laquelle on ne les elit pas pour la Chambre des 
Communes gfcoit qu'ils assistoient a la Chambre 
des Pairs '... 

86. Le Canadien, 12 March 1808. 
87. Le Canadien, ibid. 
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GO 

J.B. Planto though, gave what was probably the most 

interesting and the most informed speech of the whole debate. 

On the occasion of tho third reading of the bill on 4 March, 

ho attacked the dual role of Legislator-Judge as incompatible 

under the British constitutional system. Stating that it was 

constitutionally improper under a British Constitution like 

that of Lower Canada's that two Powers be found in one and the 

same person, Planto explained: 

La Constitution d'Angleterre est composee de 
trols pouvoirs distlncts, separes et independans 
l'un de 1'autre, savolr du Legislatif, du Judi-
cialre et de l'exccutif (sic). Que de mettre 
dans les memes mains ces differens pouvoirs, 
c'otolt tendre a 1'aneantissement de la Cons­
titution ideale et non reelle. Ces principes 
sont ceux de tous les plus fameux ecrivains 
sur la Constitution d'Angleterre. 

The Government, he said, had the right to receive advice 

from a free House. The influence of Judges in such a body 

could deprive it of that essential freedom. If that freedom 

wore removed or restricted there would result, he concluded... 

du desordre dans la Constitution qui n'est 
redevable de sa conservation qu'a. l'equilibre 
qui exlste entre les pouvoirs qui la constituent. 
Cet equllibre se soutient en Angleterre independam-
ment des Juges, 11 peut se soutenir egalement ici 
sans leurs secours"9. 

88. Joseph Bernard Planto (1768-1826) was a notary public instru­
mental in founding 'Le Canadien in 1806. From 1796-1808 
he represented Hampshire in the Legislative Assembly of 
the province, while from 1809-1826 he represented the County 
of" Kent. Wallace, ibid. , p. 597 . 

89. Le Canadien, 19 March 1808. 
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Plante, then, had offered the clearest and best statement 

of Canadien thought on the constitutional issue in question 

during the debate. Briefly, he had argued that the Constitution 

of 1791 had been modelled along the lines of the British Consti­

tution. By inference, therefore, It too was constituted of 

Executive, Judicial and Legislative Powers in equilibrium vrith 

each other. Allowing these three Powers to fall into the same 

hands was tantamount to destroying that equilibrium, in Itself 

absolutely essential to the Integrity of the Constitution. If 

Judges were unnecessary for the maintenance of this equilibrium 

in Britain, so too were they similarly unnecessary in Lower 

Canada. Although not specifically excluded from membership in 

the Legislative Assembly of Lower Canada under its Constitution, 

Judges would surely have been had it been thought that they 

would avail themselves of that opportunity in direct disregard 

to British constitutional practice. 

When all the arguments were said and done, however, the 

bill to exclude Judges from sitting, voting or being elected 

90 
to the Assembly was passed with a very large majority .. It was 

then sent to the Legislative Council for approval. There, after 

the legalistic debate which followed its second reading , it was 

90. Le Canadien, 12 March 1808. The bill was passed on 4 March. 
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given a four-month's hoist and effectively killed . When 

one bears in mind Legislative Councillor Charles De Lanaudiere's 

92 early debate recommendation that the bill be immediately 

thrown out without consideration for being unconstitutional, 

this fate was not as provocative as it might otherwise have been. 

The only interesting speech on the matter in the Legislative 

Council had been delivered by the Seigneur Chartier De Lotbinie-

9 3 re . Making different use of the "image and transcript" theory 

and echoing arguments made in the Lower House, De Lotbiniere 

explained that Judges did not contest elections in Great Britain 

because they assisted in the House of Lords in order to enhance 

its dignity. Legislative Councillors, he maintained, were not 

Lords and therefore did not have the right to have Judges 

sitting in their House "sur des sacs de laine". In fact, De 

Lotbiniere had argued... 

si en Angleterre les Juges n'etoient pas dis­
qualifies, ils devoient encore moins l'etre dans 
ce pays par notre Legislation (sic) qui a coup 
sur n'avoit pas les pouvoirs de celle de la Grande-
Bretagne... cette Province avoit bien la Constitu­
tion d'Angleterre, mais... il y avoit beaucoup 
de difference entre les deux pays94. 

91. Le Canadien, 2 April 1808. 
92. Charles Louis Tarieu de Lanaudiere (1743-1811), soldier 

and legislative councillor (1792-1811). Wallace, p. 364. 
93. Michel Eustache Gaspard Alain Chartier de Lotbiniere (1748-

1822), Seigneur of Vaudreuil, Rigaud and Lotbiniere, soldier, 
assemblyman (York County, 1792-1796), and legislative 
councillor (1793-1822). Wallace, ibid., p. 422. 

94. Le Canadien, 2 April 1808. 
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If Lower Canada did indeed enjoy a Constitution similar 

to Great Britain's, De Lotbiniere felt, it should not hesitate 

to truly pattern that Constitution after the parent one. If 

Judges could not sit in the province's Legislative Council 

because Legislative Councillors were not British Lords, that 

was no reason why they could not sit in its Legislative Assembly. 

The latter was, in fact, the only place where they could sit 

in the Legislature, entitled to the privilege which British 

Judges forwent (in their country only) in order to assist in 

the proceedings of their House of Lords. So ran the only novel 

argument in the Upper House. The argument from analogy deprived 

of its Montesquieuian moorings could indeed produce a conclusion 

to suit Official taste. 

Reaction of the Press 

Le Canadien, unfortunately, refused to offer direct editorial 

comment on the ill-fated bill, either during its short legislative 

career or after its demise. It simply contented itself and its 

readers with reporting the legislative debates relevant to it. 

The Quebec Mercury by contrast waited until the session 

was almost over before commenting on the bill. Opinion channeled 

through it focussed on the already familiar question of privilege. 

Early in April 1808, "Subscriber" wrote to express the view 

that it was by Magna Carta that the liberty of an Englishman 
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was preserved and that the Constitution would be destroyed 

if that liberty were ended without legal cause. It was by 

British law that the Commons had their being, therefore, it 

could never be In its power to control that law. In the author's 

opinion, the "whole privilege" of the Lower House was now confined 

to protection of individual members from arrest during the 

sitting of the session. Neither House of Parliament, he argued, 

had power by any vote or declaration "... to create to themselves 

any privilege that is not warranted by the known laws and customs 

of the realm, upon any pretense whatsoever...". When they did, 

he explained, they assumed to themselves alone a legislative 

authority. . . 

. ..by pretending to attribute the force of law to 
their delcaratlon, and claim a jurisdiction not 
warranted by the constitutionjassuming a privilege 
to which they can have no title by our laws and 
customs, thereby subjecting the rights of british 
subjects and the freedom of their persons, to the 
arbitrary votes of the House of Assembly or Commons^ . 

The Mercury _' s response to "Subscriber" was to wish that he 

had gone a little further "...so as to have discriminated between 

the British house of commons and the Quebec house of Assembly..." 

in order, it said, that "...he might have been led to doubt 

whether even the privilege of protection from arresfat any 

time", extends to a member of the Quebec house of assembly, 

whatever may be the cause with respect to a member of the 

British house of commons." The British member claimed protection 

95. Quebec Mercury, 4 April 1808. 
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in virtue of a specific law, the Mercury pointed out, a law 

corroborated at the opening of every parliament by the Speaker?s 

freedom of speech. But, it concluded: 

...with respect to the members of the 
Assembly, there Is neither any law In their 
favor, nor is the freedom from arrest, at any 
time, claimed by the speaker, though he puts 
in his prayer for the freedom of speech""." 

Claims to analogy of the British and Lower Canadian Consti­

tutions had, then, been made in the Lower House by members or 

supporters of the Popular Party. The latter's leaders were 

intimately connected with Le Canadien and responsible for its 

attitudes, attitudes which encouraged and called for the enact­

ment of bills such as the exclusion bill In question. The 

constitutional analogy proposed and defended by the Popular 

Party and its journal was responsible for that bill designed 

to prevent Ju dges from sitting or voting in the provincial 

Assembly. It remained for the Quebec Mercury and its supporters 

to attack this claim to constitutional analogy not on the issue 

of the "Judges'" bill, but rather at its very root. It was 

wrong in their opinion to prevent Judges from being elected 

to or sitting or voting in the Lower House because there was 

no analogy between that body and the British House of Commons. 

Whereas the British Commons had privileges enshrined in concrete 

96. Quebec Mercury, 4 April 1808. 
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laws, the Lower Canadian "Commons" had none. It could not, 

therefore, like its British counterpart enact new laws bearing 

upon either its own constitution or any like matter. Without 

the Commons' most accepted privileges, the Mercury implied, the 

Legislative Assembly of Lower Canada could not disqualify 

provincial Judges from membership in the Lower House. The 

members of the Popular Party thought otherwise, though, and 

were determined to secure the victory of the principle in 

question. 

The Session of l809 

Early in the following session, the Mercury and its 

supporters notwithstanding, Louis Bourdages re-introduced this 

exclusion motion In the Lower House. It simply declared that 

according to the rules and customs of the British Parliament 

Lower Canadian Judges could neither sit nor vote in the Legislative 

Assembly of the province. In opposition to it, Pierre-Amabie 

De Bonne moved an amendement stating that the province's electors 

had a constitutional right to vote for whomever they wished, 

provided that the candidate was not legally disqualified by 

either the provisions of the Constitutional Act or by an act 

98 of the Legislature or as the result of a criminal conviction . 

97. The motion was introduced on 18 April. 
98. Le Canadien, 26 April 1809. 
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On 21 April, the motion and the amendment to it were debated; 

on the following day, the order of the day calling for the. 

House to go into a committee of the whole to resume debate on 
99 

the question was postponed until 30 July by a vote of 23 to 17 

The motion had been given the six-months hoist traditionally 

reserved for bills. Twelve of the French-speaking members had 

not been prepared to expel a class of elected representatives 

from the Lower House. Bourdages and his supporters, it would 

seem, had left a majority of its members unconvinced as to 

the constitutionality of such proceedings. No party whip had 

existed to bring them into line on this important question. 

Undaunted, however, by this failure, Bourdages successfully 

moved on 25 April that a committee be set up to consider whether 

there had resulted any inconveniences in elections where Judges 

were candidates and what, if any, these were . De Bonne who 

charged that the whole procedure was unfair, was offered the 

chairmanship of the committee. He refused it. Two weeks later, 

on 9 May, Bourdages presented the said committee's report to 

the Lower House. In spite of De Bonne's delaying tactics, the 

House resolved to take up consideration of the report on 15 May. 

Immediately following this resolution, Bourdages successfully 

99. Christie, Robert.A History of the Late Province of Lower 
Canada. Volume I. 2nd ed. Richard Worthington: Montreal, 
1866, p. 282. 

100. Le Canadien, 29 April 1809. 
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introduced a bill declaring Judges ineligible for election to 

the Lower House and it was read for the first time. On 12 May, 

it was given second reading and ordered printed . During the 

third reading of the bill on 15 May, De Bonne, in an attempt 

to discredit the bill, introduced a motion condemning Bourdage's 

committee for taking evidence in secret. It was easily defeated 

Before the House could pass the ineligibility bill, however, 

Governor Craig dissolved the Legislature with a stinging speech 

destined to earn him the reproach of even the Colonial Secretary 

103 Lord Castlereagh . The Governor was not one to accept quietly 

this Assembly's attempt to deprive him of such strong support 

both in the House and among the Quebec area electorate. Finding 

this Montesqueuian bill intolerable, he used his power of 

dissolution to temporarily, and he hoped permanently, crush 

it. 

Accusing the Assembly of having wasted its time "...in 

fruitless debates" and of having been excited "...by private 

and personal animosities, or by frivolous contests upon trivial 

matters of form", Craig's speech had referred to the acts which, 

101. Le Canadien, 27 May 1809-
102. Manning, ibid., p. 84. The author notes: "So much evidence 

was turned up that De Bonne had used his position to 
bully and browbeat voters that the English members abandoned 
the attempts made in the previous year to pass compromise 
measures." 

103. Manning, ibid., p. 85. Castlereagh was to instruct him on 
constitutional procedure and to caution him against 
dissolution unless he could obtain a better one. He 
would also warn him to guard his words referring to debate 
and free speech. 
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in his opinion, appeared to be "...unconstitutional infringe­

ments of the rights of subjects, repugnant to the very letter 

of that statute of the Imperial Parliament under which the 

members of the Lower House held their seats". These acts, he 

noted, had been matured "...by proceedings which amount to a 

dereliction of the first principles of natural justice". 

Dissolution was, in Craig's opinion, the only constitutional 
104 means whereby the recurrence of such acts could be prevented 

While this coercive dissolution was in complete conformity 
105 

with the spirit of parliamentary life ,'the manner in which 

it had been carried out made it wholly unacceptable not only 

to the Legislative Assembly and the Colonial Secretary, but, 

as the ensuing general election would show, to the general 

electorate of the province as well. 

Reaction of the Press 

Refusing to accept Craig's unconstitutional view of the 

Constitutional Act, Le Canadien did not long delay in labelling 

Craig's speech "...une vraie disgrace dans un pays britannique 

An anonymous letter by one of its subscribers berated 

Craig's.speech because it portrayed the King's Representative 

as having violated the rights and privileges of the Lower House 

104. Quebec Mercury, 15 May 1809. 
105- Brun, ibid., p. 219-
106. Le Canadien, 17 June 1809. 
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by the manner in which he had received the information upon 

which the speech had been based. Furthermore, the author 

maintained, it had represented the Governor... 

comme ayant donne son appui a la plus affreu-
se corruption... comme se servant des pretextes 
les plus injustes et les plus frivoles pour degra-
der la chambre d'assemblee dans 1'esprit du peu-
ple, comme se laissant entrainer dans les contra­
dictions par le desir de la trouver en faute; comme 
donnant ridiculement une opinion en loi sur 1'in­
terpretation de l'acte de la constitution afin 
d'avoir un chef d'accusation a faire contre la 
chambre d'assemblee pour avoir eu des contestations 
sur des matieres de forme et comme louant plus ri­
diculement encore le conseil legislatif sur l'una-
nimite qu'il avoit montre dans ses procedes1(-)' . 

Craig's speech had indeed shocked the consciences of the 

constitutionally-minded, the circumstances under which the 

dissolution took place drawing more criticism than the act 

itself. 

During the following summer and autumn, prior to the 

October 1809 general election, Le Canadien ran captions taken 

from the proceedings of the British House of Commons, warning 

the electorate against undue influence on the part of the 

Executive. The Quebec Mercury, on the other hand, adopted 

quite another line of thought reiterating its stand on the 

propriety of the membership of Judges in the Legislative 

Assembly. Noting that Lower Canada had a law governing the 

107. Le Canadien, 10 June 1809-
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election of Judges to the Assembly and arguing that a written 

law must never be superceded by a precedent, it declared: 

...if a judge be not himself sensible of any 
impropriety in such conduct, while we have a 
written constitution on which we can lay our 
finger, which does not except him, we cannot, 
for a moment, cherish the idea that any theore­
tical or abstract reasoning, or any precedent, 
arising from out of any other constitution what­
ever, particularly if that constitution be not 
precisely defined, can overset the letter of a 
written and unambiguous law. If the law be not 
a positive rule, then are we afloat on the wild 
and ever varying ocean of individual opinion u . 

The same reasoning, the Mercury continued, applied to other 

individuals not excepted from membership in the Lower House 

by the Constitutional Act. Not even the British House of Commons 

nor the British Parliament could permanently exclude from member­

ship in the Commons an individual or class of individuals. Much 

less, therefore, it concluded, could the provincial Legislative 

Assembly assume such an unreasonable and arbitrary power. Lower 

Canadians should and had to look to their written Constitution 

for guidance in constitutional matters. 

Refusing to accept this approach to the constitutional 

issue at hand, Le Canadien did not long hesitate in answering 

the Mercury's remarks. Late in June 1809, it published a letter 

constitutional implications of recent events in Jamaica. 

There, the Jamaican Assembly had recently accused the Island's 

Commanding Officer of having taken on powers offensive to itself 

108. Quebec Mercury, 22 May 1809. 
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during the Fort Augusta mutiny. In a series of resolutions 

passed on 1 December l808, it had found both the Officer, 

Major-General Lyle Carmichael, and the Governor, the Duke 

of Manchester, guilty of infringing upon its privileges. 

Declaring its refusal to proceed with further business until 

reparation had been made, it had soon been prorogued. In 

April 1809, however, the Kingston (Jamaica) papers had carried 

the news of Colonial Secretary William Windham's approval of 

the Assembly's conduct in the matter, noting his acceptance 

of its privileges. 

In commenting upon a British letter upholding this turn 

of events but counselling against theoretical preoccupation, 

Le Canadien explained that this did not mean that the privileges 

of the Jamaican Assembly were dissimilar to those of the British 

Commons. Neither, it maintained, did the author's views suggest 

that the Jamaican Lower House had erred in pretending this to 

be the case. What he had said, Le Canadien made clear, was 

that a pragmatic approach to specific questions such as those 

of privilege was better than a theoretical one. Its readers 

were not to conclude from the British author's remarks that 

the Jamaican Assembly had erred in proclaiming its privileges 

to be general like those of its British counterpart. Declared 

Le Canadien: 

...on doit au contraire remarquer que c'etoit 
la. une tres-bonne maniere de les reclamer, parce 
que quoiqu'on ne puisse pas decider dessus d'une 
maniere generale, lis doivent toujours etre 
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reclames de la maniere la plus generale possi­
ble, et qu'il n'y a pas de maniere plus generale 
de les reclamer que de les reclamer semblables 
a ceux des communes de la Grande Bretagne qui 
sont d'ailleurs le plus beau model (sic) et meme 
le seul dans le monde qu'une chambre d'assemblee 
puisse se proposer de suivre-1-^. 

Varying its previous stand to meet the theoretical exigency 

of the moment, Le Canadien went on to explain that the analogy between 

the British Constitution and the Jamaican Constitution (and by 

implication, the Lower Canadian Constitution) was weak. This 

weakness, it argued, lay more with the deficiency in the consti­

tutional position of the Governor and the Legislative Council 

110 
than in the position of the Assembly .The King was, Le Canadien 

explained, "...la premiere branche de notre legislature...". 

The Governor, by contrast, only exercised those powers conferred 

on him by the King and by parliamentary law. The Legislative 

Council, Le Canadien explained, did not have the judicial 

power of the British House of Lords. This made perfect sense 

since the province's Legislative Assembly had itself the means 

of impeaching public officials who committed crimes in the 

performance of their duty 

109. Le Canadien, 24 June 1809. 
110. Jamaica had an Executive Council but not a Legislative 

Council. In the Empire only Lower and Upper Canada had 
both in addition to a Legislative Assembly. For all practical 
purposes here, though, we must approximate Jamaica's 
Executive Council and Lower Canada's Legislative Council. 

111. Le Canadien would later change its mind on the question 
when later, by 1821, it became generally recognized in the 
province that the constitutional analogy claimed by the 
Assembly must apply generally to all constitutional bodies 
there If it were really to be claimed successfully by 
any of them. 
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As for the question of privileges which, as we must 

recall here, was crucial to the success of any bill to exclude 

Judges from membership in the Lower House, Le Canadien went on 

to explain: 

Ce n'est pas une chose qui soit au desavantage 
de la chambre d'assemblee que ses pouvoirs ne puis-
sent etre definis, c'est au contraire ce qui leur 
montre leur etendue. *(Vid. Blackstone, t.l, pp. 
163 et 164) et ce qu'on peut regarder comme la 
plus grande marque de leur ressemblance avec ceux 
des communes de la Grande-Bretagne; car les com­
munes de la Grande-Bretagne n'ont eu soin de con-
server leurs pouvoirs "indefinis" qu'afin qu'ils 
puissent etre entendus a tous les cas auxquels il 
pourroit y avoir besoin de les etendre, cas qu'il 
est impossible de prevoir d'avance. 

If the House of Commons undertook to define its privileges 

by means of a specific law, Le Canadien expounded further, it 

would soon find Itself hamstrung by new cases of privilege 

which would not have been provided for by such a law. This 

occurred continually in Britain and should constitute a warning 

to Lower Canada's House of Assembly to continue its claim 

to parliamentary privilege in the most general manner. The 

Lower House, Le Canadien maintained, should claim its privileges 

in as vast a manner as possible, limiting them by no other bounds 

than by that of their occurring necessity. Only in this way 

would such privileges resemble those of the British Commons. 

Having elaborated its viewpoint ;on this essential question, 

Le Canadien arrived at the crux of its lengthy discourse, stating 

what was tantamount to the Legislative Assembly's position on 
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the question of rights and privileges. The right to pass laws, 

It declared, was an undeniable right of the Assembly. Once 

admitted, the powers of the House could be deduced with the 

greatest clarity and certainty. They encompassed whatever 

was necessary to exercise the right to pass laws. The Lower 

House, wrote Le Canadien... 

...ne peut exercer le pouvoir de passer des 
loix ou ce qui est la meme chose, elle 
ne peut etre une branche independante de la 
Legislature sans avoir "en elle-meme" le pou­
voir de conserver son Independance, et l'hon-
neur et le respect qui lui' sont dus; car si 
elle avoit besoln pour cela du secours des 
autres branches de la Legislature, 11 est 
evident qu'elle cesseroit par consequent 
d'etre une branche independante de la Le­
gislature... Les pouvoirs de la chambre 
d'assemblee une fois etablis, c'est a. elle 
a. juger des circonstances particulieres qui 
en demandent 1'application. Elle n'est pas 
meme liee a. n'en faire usage que dans les 
cas dont elle trouveroit des exemples dans 
les procedes des communes de la Grande-Bre­
tagne; ou a ne les exercer que sur les memes 
raisons et dans les memes circonstances. 

In Le Canadien's opinion, therefore, this logic was a more 

just and perfect means of claiming unlimited privileges for 

the Assembly than the argument from analogy. It permitted 

the Assembly to claim Its privileges from the same source 

from which the British Commons derived hers, namely the 

112 necessity Imposed by the logic of the moment 

Having then argued that the Jamaican Assembly in particular 

112. Le Canadien, ibid. 
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and British Assemblies in general were perfectly justified in 

claiming powers and privileges similar to those of the House 

of Commons and having also argued that the unlimited nature 

of such colonial privileges was the greatest mark of their 

similarity with those of the Commons, Le Canadien had provided 

its readers with what was undoubtedly its strongest statement 

to date on the independent nature of the province's Legislative 

Assembly. The very contention that the latter could by itself 

113 pass laws was certain to draw the fire of its opponents. 

Indeed that very suggestion made the Quebec Mercury bristle. 

Predictably seizing on this pretentious terminology, the latter 

strongly attacked it exclaiming: 

Were it ("The right of passing laws") the case, 
the other two branches of our Parliament would be 
a nullity - The house of assembly has the right 
of passing "bills" as far as its assent goes, we 
are ready to admit; but the passing of a "law" 
must according to our constitutional statute, be 
the combined act of the three branches. "Bills" 
are only "laws" in embrio, and are totally void 
of power; they may undergo fifty or a hundred 
reservations, after first passing the house 
before they became law. To callj, "Bill" a "Law" 
is to raise an infant to a man 

By summer's end, therefore, Le Canadien and the Quebec 

Mercury were more than ever irreconcilable in their views 

113. Laws as opposed to bills, that is. The Lower House could 
pass a bill but in order for that bill to become a law, 
it also needed the approval of both the Legislative 
Council and the Governor. 

114. Quebec Mercury, 10 July 1809. 
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concerning the nature and role of the province's Legislative 

Assembly under the Constitutional Act of 1791- Le Canadien 

likened that body to the British House of Commons and endowed 

it with unlimited powers and supreme importance within the 

colony. The Mercury, on the other hand, thought of the Lower 

House as one of the three constituent parts of a colonial 

and ,consequently, less important Legislature operating 

strictly within the context of powers outlined by a written 

imperial act. In this strict or documentary approach, however, 

the Mercury which supposedly championed British rights and 

ways in Lower Canada, unconsciously rejected an approach to 

constitutional problems which was essentially British. By 

elevating the Constitutional Act into the sole standard of 

constitutional right and wrong in the province, it had advocated 

an approach to such problems typically American in nature. 

The parent British Constitution is essentially an unwritten one 

while its offspring, the American Constitution, is wholly a 

written one. Precedence could change the former and those 

like it but not the latter. French-speaking Lower Canadians 

were, in this period, advocating a British approach to what 

was, because of its written nature, an American constitution. 

These were, nevertheless, the positions from which Le Canadien 

and the Mercury would interpret the political events of the 

new Legislature which opened in January 1810. 
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The Session of l8l0 

Contrary to Sir James Craig's hopeful expectations, the 

October general elections had failed to return a more compliant 

Lower House to the provincial Legislature. In addition, he 

had been thoroughly reprimanded by the Colonial Secretary 

115 for his dealings with the previous Legislature . It was, 

consequently, in a chastized mood that he addressed his new 

Legislature on 29 January, declaring himself ready to assent 

to "any proper bill for rendering his Majesty's Judges of the 

Court of King's Bench in future ineligible to a seat in the 

House of Assembly ". 

Even though Craig might have lost the battle, It immediately 

became apparent that the Mercury intended to see that he did 

not lose the war- Both his and the Mercury's vindication were 

at stake in the matter and the true principles of British 

constitutionalism, as the Mercury understood them, were to 

be upheld before the blows which reigned on their supporters 

both from the midst of the Assembly as well as from the Colonial 

Office. Consequently, and Craig's acquiescence notwithstanding, 

there now ensued a debate of no small length in the pages of 

both the Quebec Mercury and Le Canadien. 

On the same day as the Governor delivered his opening 

115. Chapais, Thomas, Cours d'Histoire du Canada. Tome II. 
Librairie Garneau Ltee.: Quebec, 1921, p. 196. 

116. Quebec Mercury, Extraordinary, 29 January 1810. 
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address to the new Legislature, the Quebec "lercury could still 

wonder... 

Whether the expulsion of a judge or any 
other not infamous character, from the House 
of Assembly by a vote of that house, may not 
considered, not only an attack on the rights, 
as well of electors as elected; but as "rebellion" 
against the sovereignty of the British parliament, 
from whom we hold the fundamental law of this 
country of which such an expulsion would be so 
marked an infraction1^..,?" 

Le Canadien, to whom the query had evidently been addressed, 

countered with a question of its own, asking whether a Judge 

of the Court of King's Bench could legally and constitutionally 

sit or vote in the Legislative Assembly. Having answered this 

question in the negative, Le Canadien then explained how such 

a situation violated the most obvious principles of the 1791 

Constitution. It violated too, in its opinion, the most basic 

principles of justice and both unleashed the vilest of passions 

and gave birth to the most infamous corruption.' Indeed, Le 

Canadien pointed out, those supporting such Judges were them­

selves convinced of these facts and had confined themselves 

to insisting on the necessity of removing such Judges from 

the Assembly by means of an act. Believing the right to 

exclude Judges from the Lower House constitutionally unauthorized 

and, therefore, not practicable, such people nevertheless held 

117. Quebec Xercury, 29 January 1810. 
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that an ex-criminal could be excluded from membership merely 

on the grounds of a criminal record. Other persons too not 

disqualified from membership in the Lower House by the 1791 

Constitutional Act could not sit in it on constitutional 

grounds. In fact, concluded Le Canadien... 

La Chambre a deja exerce ce droit, sans 
occasioner des reclamations et dans le fait 
nier qu'elle a une autorite et des privile­
ges, dont la concession n'est pas prononcee 
par les termes de l'acte de la Constitution, 
c'est nier l'existence de la Cosntitution 
elle-meme;nier que nous ayons un Parlement. 
Les partisans des Juges devroient avant tous 
nous prouver que les fonctions, dont lis sont 
charges, sont compatibles avec celles des 
Representans-'--'-". 

Ignoring Le Canadien's charges of ridiculousness and 

illogicality, the Quebec Mercury again took up the cudgel in 

what had by now developed Into a full-fledged debate. In answer 

to the latter's question about the legality and constitutionality 

of a Judge sitting in the Assembly, it replied: 

Our answer is unquestionably yes, in spite of all the 

abstract reasonings and theories of all the "Canadiens" in the 

119 universe 

118. Le Canadien, 3 February 1810. 
119. Quebec Mercury, 12 February 1810 
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Permitting itself, in turn, toposea question the 

Mercury then asked whether "the visionary speculations of a 

few presumptuous individuals" or "a positive Statute of the 

British Parliament, forming a fundamental law of this country..." 

was to be supreme? In answer to this question, it gave its own 

reply saying: 

Whoever has examined the statute with an unpre­
judiced eye, and an unpresuming mind must see that 
nothing short of an act of the whole Legislature, 
consisting of the three branches, can disqualify 
any description of persons from voting or being 
elected, other than such as are disqualified by 
the statute of the British parliament. 

Le Canadien's inference that the unwritten right to expel 

members for felonous acts or criminal records gave the Lower 

House unlimited powers of expulsion was attacked by the Mercury 

as sheer casuistry. The Legislative Assembly, It claimed, 

might have exercized Its power to expel members in the past 

but it had not had the "right" to do so except where there 

had been a conviction of felony. " In every case", the 

Mercury concluded, "where this power (to expel) has been or 

may be unconstitutionally exercized, we hope to live to see 

the day where every entry of such exceptions, may, by a vote 

of the house be expunged from the Journals." In this instance, 

it should be noted, Le Canadien was still thinking along 

"British" lines, upholding the importance of precedence in 

British constitutional life. The Mercury, paradoxically 

enough, continued to remain within the "American" constitutional 
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tradition in spite of the fact that it claimed to base its 

opinion upon established British practice. Indeed, quite a 

number of years had passed since a member of the British House 

of Commons had been expelled from its midst for criminal 

activity by mere resolution alone. 

In the Mercury's following edition, "A" contributed to 

the debate by outlining Sir William Blackstone's thoughts on 

the matter. Blackstone, he explained, had taught that... 

though every subject is eligible of common 
right to a seat in the House of Commons, yet 
there are certain instances wherein the persons 
have forfeited that common right and have been 
declared ineligible for that Parliament by a 
vote of the House of Commons, or forever by an 
act of the Legislature1^!. 

120. The Wilkes case (1768-1782) is the one referred to here. 
According to The Dictionary of National Biography (ed. 
Sydney Macmillan Co.: New York, 1909) Volume 21, p. 248, 
John Wilkes (1727-1797) was found guilty of libel against 
Lord Sandwich by the two Houses of Parliament and was 
expelled from his seat in the Commons for Middlesex on 
4 February 1769. During these proceedings, account had 
also been taken of his two previous offences as well as 
his present situation as a prisoner- The electors of 
Middlesex returned him three times thereafter despite 
the fact that he was immediately expelled from his seat 
on each occasion. In October 1774, Wilkes was again 
re-elected to represent Middlesex in the Commons and 
this time took his seat without any opposition. On 
3 May 1782, a motion expunging the records of his in­
capacitation from the Commons Journals was finally carried. 

Christie, ibid., shows how impossible it had been to 
permanently expel a member by resolution from Lower 
Canada's Legislative Assembly. The Assembly was obliged 
to resort to a bill to exclude Charles-Baptlste Bouc 
from the Legislature in 1802 (Vol. 1, pp. 210-225). 

121. Quebec Mercury, 15 February l8l0. 
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A vote of one branch of Parliament was, in "A's" opinion, 

insufficient to expel a member. 

Expounding upon this point and taking up once again the 

question of precedent, the Mercury substantiated its earlier 

position and explained the use of the latter constitutional 

device stating: 

If any improper person be returned to serve 
in our House of Assembly, the statute of the 31st 
of the king furnishes the remedy; a disqualification 
by an act of the three branches of our Legislature. 
Having this prescribed mode, why recur to precedents 
of the British house of Commons, who have no such 
statute to limit and govern them? 

The law of Parliament, In the Mercury's opinion, was 

totally undefined. The Commons had the undeniable right, 

therefore, to govern its own members. While similar cases 

might arise in Lower Canada, precedent was invalid in light 

of a constitutional provision governing them. 

The law of Parliament was, then, according to the latter, 

undefined. In certain cases, thelaw of the Lower Canadian 

Legislature might also be undefined. Such was not the case 

in the current expulsion issue. Here, the 1791 Constitutional 

Act, a constitutional instrument of the Imperial Power, "... 

an anthority having the right to dictate such prescription" 

prescribed what legislative conduct was in order. This Act, 

according to the Mercury, left Judges eligible for member­

ship in the province's Lower House. 
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The Legislative Debate 

In the midst of this journalistic debate, the expulsion 

issue had re-emerged in the Lower House. There, the Assembly, 

in gratitude for Governor Craig's announcement of official 

approbation of a bill designed to exclude Judges from the 

Lower House, had begun the session by resolving that every 

attempt of the Executive and of the other branches of the 

Legislature against itself 

"...whether in dictating or censuring its pro­
ceedings, or in approving of the conduct of one 
part of its members, and disapproving the conduct 
of the others, is a violation of the statute by 
which this house is constituted, a breach of the 
privileges of this house against which it cannot 
forebear objecting; and a dangerous attack upon 
the rights and liberties of His Majesty's subjects 
in this provincei22_n 

As might have been expected, the first bill introduced 

was designed to render provincial Judges ineligible to sit or 

vote in the Lower House. The bill did not exclude merely Judges 

of the Court of King's Bench as Craig had suggested it do, but 

had been phrased so as to encompass all members of the province's 

Judiciary. Introduced and read for the first time on 2 February 

1810, the bill underwent its second reading on the following 

day, 3 February. Three days later on 6 February, following 

a very brief debate by the House sitting in a committee of the 

122. Christie, ibid., volume 1, p. 295. Neither Le Canadien nor 
the Quebec Mercury mention this resolution. Christie gives 
no date -



84 

whole, the bill was ordered engrossed. On 9 February, it 

received third reading, was passed and sent to the Legislative 
123 

Council for approval 

On 23 February, the Legislative Council Informed the Legis­

lative Assembly that it had passed the bill with certain amend­

ments. While agreeing in principle with the substance of the 

bill, it was not prepared to allow It to go into effect until 

124 the end of the current Legislature . The Assembly, in turn, 

answered this initiative by going into a committee of the whole 

to consider the amendments and, on the following day, 24 

February, resolved that Pierre-Amabie De Bonne a Judge of the 

Court of King's Bench could neither sit nor vote in the Lower 

125 House and that his seat for the County of Quebec was vacant 

Having accepted several of the Legislative Council's amendments 

to the bill following the adoption of these resolutions and 

having also drawn up a report on its proceedings, the Assembly 

ordered the bill engrossed anew. 

The Governor, however, had by this time tolerated more 

than he could bear. On 26 February, he dissolved the Legislature 

123. Le Canadien, editions of 10 and 17 February 1810. 
124. Christie, ibid. , volume 1, p. 305. 
125. Le Canadien, 3 March 1810. The only other Judge sitting 

and voting in the Lower House during this period (1807-
1808) had been Mr. Justice Louis Charles Foucher of the 
Provincial Court at Three Rivers (1804-1812). He had been 
Solicitor General of the province from 1795-1804. In 1812 
he became a Judge of the Court of King's Bench at Montreal. 
Foucher was defeated in the 1808 election and withdrew/from 
active politics to devote himself to his judicial functions. 
See Wallace,ibid., p. 42. 
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declaring that the Assembly's resolutions respecting Judge 

De Bonne had forced him to do so. 

It was impossible for him to consider what had been done 

in any other light than as a direct violation of an Act of 

the Imperial Parliament... 

that Parliament which conferred on you the 
constitution to which you profess to owe your 
present prosperity, nor can I do otherwise 
than consider the House of Assembly as having 
unconstitutionally disfranchised, a large 
portion of His Majesty's Subjects and rendered 
ineligible, by an authority which they do not 
possess another not inconsiderable class of the 

1 Oh, 

communityJ-iU. 

Craig's action was indeed surprising in light of his opening 

address to the provincial Legislature. Ready though he may have 

been to accept an exclusion bill from the Asembly, he undoubtedly 

felt that it had surpassed its constitutional limits by moving 

against De Bonne in the current session. He probably had not 

expected to see him removed from his seat until the end of 

the session at which time it was his usual practice to give 

the Royal Assent to bills which then, and only then, went into 

effect. Whatever his rationale, the thought of flying in the 

face of the Colonial Secretary does not seemed to have disturbed 

this old veteran of many compaigns. He was not frightened 

off by the sounds of battle and probably even less concerned 

126. Quebec Mercury, Supplement no. 9, 26 February 1810. 
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if such sounds came from across the sea. 

Reaction of the Press 

The Quebec Mercury wasted no time in supporting Craig's 

actions and busied itself with the publication of loyalty 
127 

addresses in his favor from various parts of the province 

It justified his recent dissolution of the Legislature by 

reminding its readers of the Governor's promise at the opening 

of the late Legislature that their electoral right of choice 

would only be limited by the concurrence of the three branches 

of the Legislature. Instead, the Assembly had sought to limit 

this right by virtue of its power alone. The Assembly's 

resolutions, the Mercury stated, constituted "...marked dis­

respect to the King's representative" and were "...in direct 

violation of the Statute giving us the Constitution". To a 

British subject aware of his civil and political rights, the 

Mercury explained, an attack on either was "...equal to a 

stroak at his throat." The plea of privilege, it concluded... 

as exercised in this case, is like a masked 
guillotine, the more to be dreaded for being 
covered. Privilege, properly exerted, is a 
shield to protect rights, not a pike to pierce 
and destroy them1^". 

Another letter to the Mercury also testified to anglophone 

127- Quebec Mercury, 19 March, 26 March and 29 April 1810. 
128. Quebec Mercury, 5 March 1810. 
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fears arising from the late Assembly's actions. In a letter 

supporting the Governor, "Viator" commented on the general 

principle that "Precedent makes Law", noting of the majority 

in the Assembly: 

Had they been able to have succeeded In their 
designs and had the vote been allowed to have had the 
effect of expelling the Judge, and the whole passed 
without notice. I doubt not (and I am authorized 
in the assertion by acts that clearly demonstrate 
their intentions) but that ere one more solitary 
session had passed, we should have heard of the 
following motion carried likewise by a majority, 
that frequent elections are both troublesome and 
expensive and therefore this House constitutes 
itself into a perennial parliament1 °. 

To the Mercury's allusions to revolution, Le Canadien 

countered with a suggestion of its own, casting doubt upon 

the integrity of the petitions. Referring to those petitions 

as a plot designed to mislead the electorate, Le Canadien 

declared them to be an Insult to Lower Canadians In view of 

the forthcoming elections which alone could serve to establish 

popular opinion on political events in the province. The 

British Parliament alone, Le Canadien maintained, could intervene 

in a dispute between the Legislative Assembly and the Legislative 

Council. How, then, it wondered, could the petitioners arrogate 

to themselves a power belonging solely to that body? The 

British Cabinet, it explained, could admonish the Governor 

129. Quebec Mercury, 2 April 1810 
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who was a servant of the King and, as such, subject to its 

directions, but only Parliament could decide whether the 

House of Assembly had made a constitutional error. In Le 

Canadien's opinion, opposition conduct in Lower Canada was 

undoubtedly the result of "...ce malheureux Yankeisme qui 

affaibllt toutes les Idees de la Constitution Britannique, 

et ne laisse plus voir d'autre principe du gouvernement que 

1'influence de la populace...". Consequently, Le Canadien 

concluded: 

Quand la volonte de sa Majeste etait declaree 
sur 1'iexterpation (sic) d'un vice, etait-il 
decent de dire qu'elle s'en reservalt quelques 
consequences, etait-il decent d'interpreter les 
intentions de sa Majeste comme on interpretait 
celle d'un chetif Yanke qui, quand il accorde 
tout, se reserve tacitement chaque chose en 
particulier? 

N'etait-ce pas une occasion ou elle [the 
Assembly] devait faire usage du pouvoir 
d'exclure par resolution si elle a ce pouvoir. 
comme il nous parait necessaire qu'elle l'ait 3° 

The petitions of loyalty In favour of Sir James Craig were, then, 

in Le Canadien's opinion, constitutionally improper- They 

testified to the influence of democratic' "Yankeeisme" in the 

province. In usurping the British Parliament's right to 

adjudicate colonial constitutional affairs, they were also 

presumptuous. If the two Houses of the Lower Canadian Legislature 

could not agree over the bill to exclude Judges from the 

130. Le Canadien, 10 March 1810. 
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Legislative Assembly, only Parliament could intervene to seek 

a solution. The Governor too was bound to carry out the 

British Cabinet's decisions and could not, like it, interfere 

in colonial constitutional matters. 

Having belittled both the Governor and his supporters, Le 

Canadien next went on to practice a bit of "Yankeelsm" of its 

own. It departed from British parliamentary tradition to 

denigrate the Assembly's remaining colonial opponent, the 

Legislative Council, by appealing in the Assembly's favour on 

the grounds of its popular electoral basis. This, it contrasted 

with the Legislative Council's electoral base In a fictitious 

although not unusual dialogue in which "Pierre" explained to his 

counterpart "Baptlste" how... 

La Chambre d'Assemblee represente la classe 
moyenne du peuple, par exemple les cultiva-
teurs, les gens de metier, de profession, au lieu 
que le Conseil Legislatif represente les riches 
proprietaires comme les seigneurs, les personnes 
les plus riches, les plus gros negocians1^1..." 

In its attempts to portray the Assembly as the sole legis­

lative representative of the province's "habitant" majority, 

Le Canadien could be charged with succumbing to "les effets 

de ce malheureux Yankeisme qui affaiblit toutes les idees de 

la Constitution Britannique", and which allowed for the influence 

of no other principle of government than that of "1'influence 

131. Le Canadien, supplement, 14 March 1810. 
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de la populace 

By March 1810, both the Assembly's conduct and Le Canadien's 

theorizing had combined with the local tension engendered by 

the international situation to foster the belief amongst 

the colony's anglophones that the situation was getting rapidly 

133 out of hand. Britain's struggle with a Napoleon who was then 

currently at the height of his power in Europe fostered anglophone 

belief in the existence of French intrigue in the province. 

"Camillus",writing in the Mercury,could easily wonder about 

Le Canadien which "...different from all other papers" had 

been "ushered to the world "gratis" with an impudent and seditious 
134 

motto on its front .This motto alluded, he said,to a period of 

English history when the civil and religious liberties of the 

132. Le Canadien, 10 March 1810. Other occasions on which 
reference was made to class and the Assembly as representative 
of the farming and professional classes are Le Canadien, 22 
November 1806, 17 January 1807, 13 January 1819. 1 December 
1819. 

133. Gershoy, Leo. The French Revolution and Napoleon. Appleton-
Century-Croftsl New York, 1964, p. 448. The author explains 
how the year 1810 was one of crisis for Britain, a crisis 
largely due to the effective enforcement by Napoleon of 
his Continental System, a commercial policy designed to 
isolate Britain commercially from the Continent of Europe. 
Elsewhere (p. 451), Gershoy notes how... "By the end of 
1810 the emperor's power appeared greater than ever and 
the territory of his empire reached its widest extent." 
Craig and the leaders of the province's anglophone community 
were undoubtedly aware of such developments in the Mother 
Country and, as is so often the case in such circumstances 
were probably more frightened than the King himself by 
the international current of events. 

134. The motto referred to is probably the one stating "Que 
1'Election des Membres du Parlement doit etre libre: Que 
la liberte de la parole et des debats ou des procedures 
en parlement, ne doit etre sujette a aucune accusation, 
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country were attacked by the court. He insinuated that a 

similar situation prevailed in the province. If any, it was 

that faction in the Lower House connected with Le Canadien, 

Camillus claimed, which had attacked constitutional liberties 

in the province with the aim of assuming sovereign power.' 

Their language had even suggested that the time would soon 

come when they could dispense with the concurrence of the 

Upper House In passing bills. Out of doors, he continued, 

they have spoken of a revolution as probable. Their recent 

offer to pay the Civil List ->J and their disenfranchisement 

of a Judge were directed towards seizing the whole legislative 

authority. In this daring effort of power, Camillus declared, 

they resembled the conduct of the popular leaders of the French 

Revolution who converted the "Tiers Etat" into the "National 

Assembly". 

If the Governor had not happily had wisdom to see their 

object and firmness and to resist their attempt, we should not 

be surprised to hear shouts of "Vive l'Assemblee Nationale du 
136 „ 

Bas-Canada .'" Canada was that place, he had concluded, which 

Napoleon hoped to use as a spring-board for his activities in 

the new world. The Roman Catholic clergy was to be reproached 

ni a etre mise en question dans aucune cour". (1 Wm & 
Mary, c2) "Le Canadien", 16 septembre 1809-

135. This question shall be discussed at length later in the 
thesis. 

136. Quebec Mercury , 19 March 1810. Camillus' letter was 
dated 16 March. 
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for its slumbering attitude and ought to act immediately to 

counteract the delusion into which their own flock had been 

drawn. 

On the day after which "Camillus" wrote his letter, action 

of the sort favourable to him did come, but not, however, from 

the province's Roman Catholic clergy. On 17 March, Governor 

Craig ordered that the press of Le Canadien be seized and that its 

printer, Charles Lefranqois, be arrested. Le Canadien, Craig 

announced by way of proclamation, had been guilty of printing 

and publishing... 

divers, wicked, seditious and treasonable writings... 
expressly calculated to mislead His Majesty's good 
Subjects, to impress their minds with distrust and 
jealousy of His Majesty's Government, to alienate 
their affections from His Majesty's Person, and to 
bring into contempt and vilify the administration 
of Justice, and of the Government of the Country137. 

Two days later, on 19 March, Messrs. Bedard, Blanchet and 

Tsschereau were arrested in Quebec City along with a few lesser 
138 

figures associated in the work of Le Canadien. While Blanchet 

137. Quebec Mercury, 26 March 1810, Governor's Proclamation. 
138. FranQois Xavier Blanchet (1776-1830) was a French Canadian 

doctor who had studied medicine in New York in his earlier 
days. An original founder of "Le Canadien", he represented 
Hertford County in the Lower Canadian Assembly from 1809-
1816. Earlier in June 1808, Craig had deprived him of his 
militia commission as an assistant-surgeon. He now had 
him arrested for his activities. Blanchet later revived 
Le Canadien in 1820 after it had ceased publication for 
a short time. Wallace, ibid., pp. 62-63. 
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and Taschereau were released without trial after a brief 

imprisonment, Bedard chose to remain in jail until formal 

charges were brought against him by the provincial Executive. 

He was destined to remain there for more than a year in an un-

succesful attempt to defend his public conduct. The loss of 

his leadership threw the Popular Party into disarray and tem­

porarily demoralized it. Its failure, on the other hand, to 

secure his release in December 1810 and to successfully 

challenge Craig's purge must probably have disappointed him 

and led him to accept the pecuniary advantages of the Judgeship 

n !40 
offered him by Sir George Prevost in 1812 

De Bonne's decision not to contest his seat for Quebec's 

Upper Town in the general election of March 1810 made the 

solution of the expulsion crisis imminent. It constituted 

an admission of defeat and a graceful withdrawal in face of 

the inevitable. 

139- Jean Thomas Taschereau (1778-1832) sat in the Legislative 
Assembly of Lower Canada from 1800-1808 and 1820-1827. 
He too was a founder of "Le Canadien" and he too had 
suffered in Craig's purge of June 1808 in which he had 
lost his commission as captain aid-major- In 1827 he was 
appointed a Judge of the Court of King's Bench at Quebec 
and from 1828-1832 he was a member of the province's 
Legislative Council. Wallace, ibid., 736-37. 

140. Fernand Ouellet, Histoire Economique et Sociale du Quebec, 
1760-1850. Fides: Montreal et Paris, 1966, p. 266, 
suggests that the failure of the Borgia Committee (inquiry 
into the state of the province and into the political 
occurence of the Craig years) to report during Sir George 
Prevost's first session with the Lower Canadian Legislature 
led Bedard to withdraw from the Assembly to accept a 
Judgeship. 
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The bill to disqualify judges from being elected to or 

from sitting and voting in the Lower House encountered no 

opposition in the new session which got underway on 12 December 

1810. On the 13th December it was introduced and read for 

the first time in the Lower House. Five days later, on 

December 18, it received second reading and was ordered engrossed. 

On the following day, 19 December, the bill underwent third reading 

and was sent to the Legislative Council for approval. There 

it received its third and final reading on 22 December 1810. 

Governor Craig later sanctioned the bill when he prorogued 

the Legislature on 21 March l8ll. 

141 
Despite his feeling of vindication and his obvious 

success in crushing all major opposition in the province, 

Craig had lost the major battle of his Lower Canadian administra­

tive career. His influence in the Lower House had received a 

severe set-back and the Popular Party had succeeded in rallying 
142 

to its support the majority of the province's voters . Under 

the latter's leadership, the Lower House had established its 

right to parliamentary privileges enjoyed by the British 

Commons but not specifically outlined in the Constitutional 

Act of 1791. 

141. Quebec Mercury, 25 March l8ll. 
142. Charles Valois, La Chambre d'Assemblee du Bas-Canada, 

1792-1815. Maitrise es-arts: l'Universite de Montreal, 
I960, p. 16. 
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Most interesting of all, however, had been the Popular 

Party and Le Canadien's elaboration of a corpus of political 

and constitutional thought which was to inspire the Lower 
143 

House for the next two decades . Borrowed from and shaped 

after the best eighteenth century commentaries on the British 

Constitution, it had, by the end of the century's first 

decade, led the Party and its supporters to conceptualize 

their constitutional existence in eighteenth century terms. 

In the 1790's, they had heard how the Constitutional Act 

had given them a constitutional system with components very 

much like those which operated harmoniously as the British 

144 Constitution .The Governor, therefore, they thought of as 

the local embodiment of the Crown, even though they believed 

or came to believe that, as an appointed colonial official, 

he was subject to their pressures via the Colonial Office. 

The provincial Judiciary, of course, they saw as analogous to 

the British Judiciary. The Lower House, they viewed as 

synonymous with the Legislative Power under the Constitution 
145 

and analogous with the Legislative Power in Great Britain 

143. Manning, ibid., p. 74. 
144. Brun, ibid., pp. 16, 254-255. 
145. The Legislative Power, according to Montesquieu and others, 

was actually composed of the Commons, the Lords and the 
Crown as Head of Parliament. The Lower Canadian "Lords", 
the Legislative Council, was gradually dismissed by the 
Lower Canadian "Commons", the Legislative Assembly, as 
a false or unreal participant in the provinces Legislative 
Power. The Executive, on the other hand, as "Head" of 
the Legislature, was attacked for undue interference 
with the Legislative Assembly in its function as the 
real embodiment of the Legislative Power. 
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where it was embodied in both Houses of Parliament. The whole 

was, according to accepted eighteenth century theory, supposed 

to operate in a balanced fashion, each Power, the Executive, 

the Judicial and the Legislative, remaining mutually exclusive 

and respectful of the independence of the others. Unfortunately, 

reality did not always conform to theory. This was to be 

expected where the embodiment of the Executive Power, the 

Crown, and in Lower Canada its representative, the Governor, 

could also act in its capacity as the Head of Parliament or 
146 

of the Legislature 

From this perspective, then, and before the reality of 

Judge, Executive Councillor and Assemblyman Pierre-Amabie De 

Bonne, in particular, the presence of any judges in the Lower 

House had become intolerable. By seizing upon British parlia­

mentary theory and practice, Popular Party strategists and 

theorists of Le Canadien were able to mount a successful 
147 

offensive to achieve their ends , On a constitutional level, 

the "de facto" embodiment of the Legislative Power in the 

146. When, in Lower Canada, the responsibility of the Crown's 
representative was to the Colonial Office, the situation 
was really even more complicated. When taken with the 
obstinacy of the Legislative Council, the theoretical 
inconsistencies of the Popular Party and Le Canadien's 
commentators become more understandable. 

147- Brun, ibid., p. 254, notes: "En s'appropriant les grands 
principes du droit constitutionnel anglais, ceux-ci 
faisaient montre d'un sens tactique aigu". 
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province, the Legislative Assembly, had rid itself of the 

interference of both the Judicial and Executive Power in 

its affairs. Montesquieu's theory of the balance and 

separation of Powers in the British State had become more 

real. On a practical level, Craig's political boss Pierre-

Amabie De Bonne and other supporters of the Administration in 

the Lower House had either been expelled or defeated in their 
148 bids for office 

In retrospect, however, the Assembly appears to have been 

really moving throughout the struggle In the direction of 

legislative supremacy. In this respect, it was not at all 

different from its British counterpart, the House of Commons. 

The Revolution of 1688 and its Lockian underpinnings had 

149 provided the philosophical justification for this aspiration 

on the latter's part. The Crown's declining economic power 

throughout the eighteenth century and the increasingly democratic 

aspirations of the Industrial Revolution's newly emerging 

middle class had paved the way for its successful realization. 

148. The Jew, Ezekial Hart, was deprived of his seat for the 
Town of Three Rivers on two occasions for technical reasons. 
J.P. Wallot In "Les Canadiens frangais et les Juifs (l808-
1809): L'Affaire Hart" (Juifs et Canadiens. Deuxieme 
Cahier du Cercle Juif de la Langue Franqaise. Edition du 
Jour: Montreal, 1967, pp. 111-121) correctly explains how 
the Assembly was motivated by political considerations t 
Hart being a supporter of the Administration. Wallace, 
ibid. , p. 242 _, notes how a Provincial Judge, Louis Charles 
Foucher, a strong supporter of the Administration through­
out his life, lost his seat for Three Rivers in the 
1808 election. 

149. I am indebted for this insight to Professor Fernand Ouellet 
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The House of Lords would, in the end, be forced to acquiesce. 

For a variety of reasons, Lower Canada's "Lords" were not 

as susceptible to such pressure and were possessed of a totally 

different spirit. For institutional and ethnic reasons, they 

seemed quite prepared to challenge the Legislative Assembly 

as it was borne up by the democratic tide of the period. 

The advancing eighteenth century had, however, signalled 

an end to Montesquieu's tripartite concept of British constitu­

tion. For the above reasons, his vision became increasingly 

removed from reality. More and more did the Legislative Power 

in Great Britain come to be embodied in the Commons. Less 

and less did the role of the Crown as the embodiment of Executive 

Power or as Head of Parliament continue to be a major importance. 

In Lower Canada, the victory of the Legislative Assembly 

in expelling Judge De Bonne, a representative of Executive -} 

Legislative and Judicial Powers in the province,was more than 

a victory for a dying constitutional concept. It was a victory 

for an ascendant British Lower House which modelled Itself after 

the House of Commons. Unfortunately, though, it was a colonial 

House of Commons. As such, it would be hard pressed to achieve 

supremacy within the colonial "State" without overthrowing the 
150 

Imperial Power J . Supremacy, at least in local matters, would 

150. Brun, ibid. , p. 19, explains how..."Le probleme de la 
souverainete dans l'Etat etait en meme temps, au Quebec, 
celui de la souverainete de l'Etat. 



99 

not be possible until the theory of Home Rule became known and 

accepted by the Colonial Office and Colonial reformers. 

On 21 October, Sir George Prevost J replaced Sir James 

Craig as the Head of the Lower Canadian Administration. By 

the end of his regime, the issue of supremacy within the "State", 

would have emerged more clearly than ever before and colonial 

ambitions would clash with imperial fact. Prevost*s Administra-
1 rQ 

tion constituted a veritable interregnum in the pre-l837 

constitutional struggle in Lower Canada. Proverbial years 

in the desert for the Popular Party, they set the stage for 

the Lower Canadian Assembly's major lesislative offensive for 

local supremacy. Together with the years of the Sherbrooke 

Administration (I8l6-l8l8) which succeeded them, they marked 

the failure of the British Imperial Power to stem a political 

thrust which had its very roots in British political, philoso­

phical thought and experience. Together too, they testified 

to the failure of the Lower Canadian Legislative Assembly to 

achieve political predominance within the province by impeaching 

supporters of the Administration. 

151. Sir George Prevost, formerly Governor of St. Lucia and 
Lieutenant-Governor of Nova Scotia had come to Lower 
Canada as Administrator in 1811. During the War of 1812 
he was both Governor of Lower Canada and Commander in 
Chief of British forces in North America. Wallace, 
ibid., p. 605 . 

152. Prevost remained Administrator of the province until 15 
July 1812, on which day he was officially appointed 
Governor. This position he retained until 3 April 1815. 
See Frederick H. Armstrong, Handbook of Upper Canadian 
Chronology and Territorial Legislation. Centennial 
Publication. Lawson Memorial Library, University of 
Western Ontario: London, 1967, p. 5. 



100 

Before examining the Assembly's attempt to establish its 

authority over the public life of the colony by attempting 

to secure control of the provincial civil list, let us first 

look briefly at the impeachment interlude. 



CHAPTER IV 

An Eighteenth Century Device 

There now occurred in the history of the province, a 

constitutional interlude best described as the impeachment 

debate. Motivated largely by a desire for personal revenge, 

the episode was also fed by general francophone desire for 

Montesquieuian purity and correctness. Directed at three 

individuals, all Judges and all with a record of alliance 

and cooperation in one way or another with the colony's 

Executive, the impeachment proceedings also represented the 

Lower Canadian Assembly's desire to arbitrate the social 

and political life of the province and to further establish 

its predominant role In the scheme of things. 

Initiated by the Legislative Assembly, the impeachment 

proceedings gave rise to a thorough discussion of the role of 

both the Lower and Upper Houses of the Legislature and was 

to witness a change In the constitutional attitude of those 

who had traditionally opposed the Popular Party and its news­

paper organ, Le Canadien. The Montesquieuian vision of how a 

British constitution should work came closer than ever before 

to being accepted in the province, albeit not by the Mother 

Country. Previously refusing to consider even the slightest 

concessions in the analogy "debate", anglophone opinion, as 
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represented by the Quebec Mercury, saw the necessity of 

accepting such a comparison in light of the falling legislative 

fortunes of Lower Canada's Legislative Council which was being 

increasingly outflanked in the constitutional schema of things 

by an Assembly now on the offensive. Interestingly too, even 

francophone opinion was able to rid itself of its thick-headed-

ness to acknowledge in the Legislative Council an adjudicative 

role parallel to that of the British House of Lords. 

The impeachment question and the debate surrounding it 

were easily triggered in a Lower House still sullen and 

suspicious from the events surrounding the closing down of 

Le Canadien. 

Bedard's disappearance from the Legislature created what 

might best be described as a political vacuum in the province. 

Unfortunately for the Popular Party and those interested in 

settling the constitutional issues at hand, this vacuum 

coincided with the political ambitions and private vendetta 

of James Stuart, Lower Canada's former (1805-1809) Solicitor-

General. Reputed to have regarded his fellow members in the 

153 Assembly with a contempt bordering on abhorrence , Stuart 

now took the opportunity which presented itself to seize 

Bedard's mantle for his own ends. 

153. Manning, ibid., p. 101. 
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In May 1809, Stuart had been dismissed from his post as 

provincial Solicitor-General for failing to support the 

Executive in the Lower House. His replacement by Jonathan 

Sewell's brother had led him to blame the Chief Justice for 

1̂ 4 his ill-fortune J . Determined to revenge himself upon the 

latter, Stuart decided to use the impeachment procedure as his 

means of doing so. 

During the legislative session of 1813 and within an 

atmosphere of delicately balanced tolerance for the new 

Governor , Stuart set impeachment procedures against Chief 

154. Chapais, tome III, p. 19. Wallace, ibid., p. 724, notes 
how from 1808-1824, Stuart was one of the members for 
Montreal in the Legislative Assembly. He was, then, made 
and remained provincial Attorney-General for the period 
1825-1831. In 1841, he was honoured with the Chief 
Justiceship of Lower Canada and retained that post until 
1853. 

155. During Prevost's first legislative session in Lower Canada, 
the Assembly made it clear that it was not prepared to 
tolerate from him conduct like that to which It had been 
subjected by his predecessor- Refusing to pass unamended 
the Legislative Council's Allen Bill or to renew unamended 
the Act for the Better Preservation of His Majesty's 
Government (in force since 1810), the Assembly demanded 
that the power to imprison for treasonable practices be 
clearly transferred from the Executive Council to the 
Governor.' (Chapais, tome III, p. 15). Responsibility 
would consequently lie more clearly with the Governor, 
the local embodiment of the Executive Power. Because of 
his appointed nature, the latter was more susceptible 
to the Assembly's pressures. The theory of balance and 
separation of powers within the state would therefore 
be better preserved than when the Attorney-General, a 
member of the Lower House issued the warrants in question 
under the authority of his office. 
In spite of its critical approach to the Executive 
relations were certainly polite between the Assembly and 
the Governor. The Assembly's willingness to co-operate 
with a reasonable man is shown by its authorization in 
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Justices Monk and Sewell into motion . At his instigation, 

the Lower House resolved on 18 February to take into consider­

ation the power and authority exercised by provincial courts 

157 under regulations commonly known as the Rules of Practice 

Prevost's decision to prorogue the Legislature on 15 February 

momentarily frustrated these intentions. 

Shortly after the following session had been convened 

in January l8l4, the Lower House resolved to reconsider the 

matter. On 2 February, the committee appointed to investigate 

the Rules of Practice reported to the House that the powers 

assumed by the province's courts were "...inconsistent with 

and subversive of the constitution..." and gave to its Judges 

"...an Arbitrary authority over persons and property of His 

158 Majesty's subjects in this Province ." Two weeks later, on 

July 1812 and on later occasions to circulate army bills 
as legal tender in the province. 

156. Impeachment was a British procedure providing for the 
removal from office of those guilty of committing crimes 
or political offences therein. The Commons traditionally drew 
up the articles of impeachment. If the Officer was 
found guilty of the charges brought against him, the 
case then went to the Lords for adjudication. 

157. As Chapais, ibid. , tome III, pp. 25-26, so rightly points 
out Le Canadien (and by implication the Popular Party) had 
previously declared itself in favor of standardized rules 
of practice for the province's courts. In an editorial 
appearing in its 22 August 1808 edition, Le Canadien had 
congratulated Sewell on his promotion to the Chief Justice­
ship of the province, wishing, with respect to the elaboration 
of rules of practice "...que ses talents et les reconnais­
sances qu'il a dans les anciennes lois du pays le mettront 
en etat de travailler avec succes a un ouvrage si desire 
et qui doit faire tant d'honneur a celui qui aura reussi." 

158. Quebec Mercury, 8 February 1814. 
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18 February, the Lower House resolved that Lower Canada's 

Chief Justice Jonathan Sewell and Montreal Court of King's 

Bench Chief Justice James Monk be impeached for introducing 

the Rules of Practice into Lower Canada's courts. In all, 

seventeen accusations were levelled at the two men. Along 

with an Address to the Prince Regent, then replacing the 

ailing King George III, these were forwarded by Governor 

Prevost to London. The charges against Sewell were notable 

for their strictly political nature and accused him of having 

ill-advised the former Governor, Sir James Craig, on a number 

of occasions. These ranged from Craig's militia purge in June 

1808 to his dissolution of and famous address to the Legislature 

in May 1809. Two referred to the events surrounding the closure 

of Le Canadien in iTarch 1810 and another even went so far as 

to charge Sewell with conspiring to spread dissension in the 

United States! 

The Legislative Council of which Sewell was Speaker and 

159 
Monk occasionally Speaker reacted vigorously to the 

159- Sir James Monk had originally been Solicitor General of 
Nova Scotia in 1774. In 1776, he had been appointed 
Attorney-General of the Province of Quebec, and in 1792, 
Attorney-General of Lower Canada. Two years later, in 
1794, Monk had been made Chief Justice of the Court of 
King's Bench of Montreal. At the same time, he had 
been called to both the Legislature and Executive Councils 
of the province. Here was another incarnation of the 
Montesquieuian antithesis, a man in whom Legislative, 
Judicial and Executive Powers met and resided and a 
man who studiously avoided Judge De Bonne's example. 
See Wallace, ibid., p. 520. 
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Assembly's attack on its leadership. If any right to impeach 

existed in the province, it declared, it was by law vested In 
160 

the entire community of the people residing there . In the 

Council's own opinion, it itself had no right to hear and 

determine impeachments exhibited by the Assembly. Consequently, 

it was not excluded from participating in impeachment pro-
1 C-i 

cedures . The impeachments in question, the Council concluded, 

not only deprived it of its lawful rights and privileges and 

gave the Assembly an unacceptable control over its legislative 

powers, but rendered provincial Judges ''and all other Officers 

of the Crown in this Province" dependent on the Lower House. 

Unthwarted by the lack of constitutional cooperation on the 

Council's part, the Assembly presented the articles of 

160. Quebec Mercury, 5 April l8l4. Here, a list of the 
Legislative Council's resolutions will be found. 

161. Under the Constitutional Act of 1791> the Legislative 
Council had as much right to vo-e articles of Impeachment, 
as did the Legislative Assembly. The Assembly's Initiative, 
however, was in the process of securing for it sole right 
to powers which had originally been held by the Legis­
lative Council prior to 1791 (i.e., the right of 
initiating bills, the right of voting supplies, etc.). 
Brun, Ibid., p. 103, notes how "...rlen ne fondait 
juridiquement les pretentions de 1'Assemblee..." and 
(p. 163) how, by 1819, the Legislative Council would 
complain to the Governor about the growing constitutional 
imbalance between the two Houses of the Legislature. 
The antinomy between these two legislative bodies mentioned 
earlier (ibid., p. 149), by the same author partially 
explains why they seemed to be constantly at odds with 
one another. It is significant nonetheless that the 
Council defended its integrity with what sounded like 
eighteenth century Montesquieuian arguments. Actually 
they were not, for the balance and separation theory 
referred mostly to Powers in the State as opposed to 
branches of the Legislature. 
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impeachment to the Governor and asked that they be forwarded 

to Britain where they might at last be acted upon. There, 

it was believed, the articles would serve as the basis for 

a trial of the two men. Sir George Prevost' s refusal to 

temporarily suspend Sewell and Monk, while awaiting a verdict 

from Britain, infuriated the Assembly. It castigated him 

for having violated its constitutional rights and privileges 

by refusing to comply with its wishes . Its condemnation 

was short-lived, though, with the Assembly soon after excul­

pating him of any wrong-doing and blaming instead his wicked 

„ • l63 advisors 

To defend both himself and his colleague against the 

Assembly's charges, Chief Justice Sewell undertook a trip to 

Britain in June l8l4. Interestingly, various addresses 

presented to the two Chief Justices on the eve of Sewell's 

departure spoke of the necessity of maintaining the constitu­

tional balance threatened by the Lower House's unwarranted 

charges. Typically, these referred to the constitutional 

principle securing the equal balance amongst the respective 

Public Authorities as the most important of all constitutional 

tenets. The independence of the "Judiciary Power", it was 

claimed, was one of the most "material" of these. The King 

had confirmed this principle in the Act of Succession which 

162. Quebec Mercury, 8 March l8l4. 
163. Chapais, ibid. , tome III, pp. 23-24. 
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stipulated that no Judge should be removed except on a joint 

Address to the Crown from both branches of the Legislature. 

This, the petitions concluded, was an admirable regulation 

"providing as well against any encroachments of the Executive 

Powers, as against the excesses of Party Spirit in either 

branches of the Legislature ." 

If nothing else, the addresses to Monk and Sewell showed 

that the Popular Party's 'campaign on behalf of a Montesquieu­

ian interpretation of the Constitutional Act of 1791 had not 

been in vain. The theory had been well understood. Now, 

however, it was being marshalled against the party by its 

opponents in much the same way that that body had earlier 

used it to bring down Pierre-Amabie De Bonne. In the case 

of the largely anglophone addresses, though, the 

incongruity lay in the fact that "their" legislative organ> 

the Legislative Council, had earlier in February rejected 

without discussion a Lower House bill designed to bar provincial 

Chief Justices and Judges of the Court of King's Bench from 

membership or participation in the activities of the Upper 

House. In Great Britain, Judges assisted in the House of 

Lords but did not directly participate in the proceedings. 

The opinion of Le Canadien and Popular Party theorists 

during the De Bonne debate had been that Lower Canada's Judges 

164. Quebec Mercury, 21 June l8l4. 
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belonged in the provincial equivalent of the British House of 

Lords, the Legislative Council. L gically, and in view of the 

fact that the Chief Justices in question were also members of 

the Executive Council, the Assembly Is desire to exclude them 

totally from the province's Lower House had been more in line 

with British practice. The Lower House had not, it must be 

agreed, assumed enough of the initiative in legislative 

matters to force the Legislative Council into accepting its 

wishes in such matters. 

There now ensued a two-year lull in the constitutional 

struggle overshadowing the province as the merits and demerits 

of the impeachments were considered in London. During this 

time, the Lower House attempted to secure the appointment 

of a provincial agent of its choice to present its case before 

the British authorities. Due to the efforts of the Legislative 
165 Council, it failed three times to achieve this goal and was 

thereby provided with future justification for continuing 

its case when the awaited reply came. 

The task of announcing the Regent's decision fell in the 

end to Sir Gordon Drummond. Drummond had become Administrator 

in April 1815 as a replacement for Sir George Prevost. In a 

165. i.e., the late winters of l8l4 and 1815. See the Quebec 
Mercury for 25 January, 15 February and 15 March issues, 
1814. See also the issue of 28 March 1815. 
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message to the Legislative Assembly dated 2 February l8l6 , 

Drummond informed it of the failure of its impeachments. 

They had been, the message pointed out, basically unfounded. 

The Prince Regent, the future George IV, was of the opinion 

that no enquiry could be Instituted into those charges against 

Chief Justice Sewell which were political in nature "... without 

admission of the principle, that the Governor of a Province 

might, at his own discretion, divest himself of all respons-

ibility on points of political Government ". 

166. Sir Gordon Drummond (1771-1854) a lieutenant-general in 
l8ll, had been appointed Sir George Prevost's second-in-
command in 1813. He served as Administrator of Upper 
Canada from 1813-1815 and late In l8l4, he was made 
commander-in-chief of British forces in North America. 
In 1815, he became Administrator of the province. 
Wallace, Ibid., p. 199-

167. Quebec Mercury, 13 February l8l6. At this point, according 
to Henri Brun- ibid., the Executive Council still con­
stituted "...un corps d'aviseurs," wherein "... le role 
determinant semble echoir au gouverneur" (p. 44). This 
body, Brun maintains, had "...rien de commun avec le 
regime du cabinet qui se perfectionne alors en Grande-
Bretagne..." (p. 45). "Toute la responsabilite," du 
Conseil executif," he adds, "est tournee vers le gouver­
neur, comme la responsabilite du gouverneur est encore 
tournee vers Londres" (p. 45). 
While in agreement with Langstone that "the Governor's 
power was greater than that of the English monarch' and 
that he was 'the center and mainspring of the whole 
administration' (p. 36), Brun is nevertheless of the 
opinion that the Governor remained at the same time 
subservient to the Imperial Government (p. 38), that 
"...les fonctlonnaires et conselllers executifs" were 
"...dans une position d'independance relative vis-a-vis 
le gouverneur" (p. 54) and that they were very influential 
with the metropolitan government (p. 55). In the 
parliamentary evolution of the "Executive" from an 
individual and non-representative institution to one 
collegial and representative in nature, the progressive 
association of the Executive Council with the Governor 
in the period between'1791-1837 was "...Initlee par le 
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The constitutional analogy, then, proposed by Le Canadien 

and Popular Party theorists was very far from the minds of 

those responsible for Lower Canadian affairs in Britain. 

There, they were not even prepared to accept the concept of 

individual political responsibility in provincial affairs as 

opposed to the practice in Great Britain. 

Disappointed with the results of the proceedings, which 

completely exonerated the two Chief Justices of all the charges 

brought against them, the Assembly refused to accept the Regent's 

verdict and immediately resumed its deliberation on the question. 

Its plans were thwarted, however, by Sir Gordon Drummond who 

upon the instruction of the then Colonial Secretary Lord 

Bathurst dissolved the Legislature on 26 February and shortly 

afterwards called a general election .While Drummond's dramatic 

intervention did not lead to the election of a more submissive 

Lower House, it afforded the British authorities time to success­

fully resolve the impeachment question during the next session 

of the Legislature. 

gouverneur pour differer 1'affrontement direct avec les 
organes collegiaux et representatifs (pp. 27 and 47). 
If, then, responsible government in a practical sense 
was beginning to make headway in Great Britain, in this 
period, it is clear that in Lower Canada a very eighteenth 
century approach to the Constitutional Act was still the 
practice. It was a practice which further encouraged 
Lower Canadian constitutionalists to think in eighteenth 
century terms. Langstone, Rosa W., see bibliography. 

168. Chapais, ibid , tome III, p. 46, Quebec Mercury, 
27 February 1816. 
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The twenty-gun salute bestowed on an exonerated Jonathan 
169 

Sewell upon his return from England on 14 July 1816 had 

far from signalled James Stuart's abandonment of the impeach­

ments against Chief Justices Monk and Sewell. Drummond's 

170 
successor, the new Governor Sir John Coape Sherbrooke , had 

not long opened the new Legislature in January 1817 when the 

issue emerged once again. 

Impeachments were first levelled against the long-time 

Government supporter, Justice Louis Charles Foucher. On 25 

February, the Lower House forwarded to Sherbrooke both the 

171 articles of impeachment against Foucher and an address to 

the Prince Regent on the case. The articles referred to a 

number of infractions allegedly committed by Foucher in the 

course of his office. In their address to Sherbrooke, they 

asked the Governor to forward these items to London and 

called upon him to suspend Foucher until a decision had been 

reached on the case. 

The Legislative Council once again reacted vigorously to 

169. Chapais, ibid. , p. 43. 
170. Previously, the Lieutenant-Governor of Nova Scotia, 

Sherbrooke had received his commission as Governor on 
25 March 1816. He assumed office on 12 July 1816 and 
would relinquish it only two short years later on 30 
July 1818. See Armstrong, ibid., p. 5. 

171. The charges against Foucher, ex-Assemblyman for Three 
Rivers and presently a Judge of the Court of King's 
Bench in Montreal, related to Infractions said to have 
been committed by Foucher in his functions as a Judge 
in l8ll, 1814 and 1815. Quebec Mercury, 4 March 1817. 
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the Assembly's constitutional usurpation. On 3 March, its 

address to the Governor asked him to forward its address to 

the Prince Regent. This latter address reasserted the 

Council's belief that the Assembly had acted unconstitutionally 

without its lawful participation and claimed that the proceed­

ings were grossly unfair to the Judge in question for a variety 

of reasons. Foucher, the address to the Regent's concluded, 

should not be punished in any way until he had been found 
172 

guilty by legal procedures 

Sherbrooke, nevertheless, decided after "...sufficient 

perusal of the evidence adduced in the course of this 

investigation" to suspend the Judge from his judicial functions 

until the Prince Regent had had time to pronounce upon the 
173 

case . Not surprisingly,this decision in favour of the 

Assembly seems to have had the effect of killing all further 
174 agitation concerning the case during the 1817 session 

175 Coupled with his adroit handling of the "salary "question 

during the same session, Sherbrooke's conduct undoubtedly 

helped him to defeat James Stuart's renewed attempt to impeach 

172. Quebec Mercury, 18 March 1817. 
173. Quebec Mercury, 4 March 1817. 
174. Chapais, ibid., tome III, pp. 58-59- On 22 February 1817, 

a committee of the whole unanimously accepted the 
resolutions (each the basis for an article of impeach­
ment) of a special committee investigating the impeach­
ments against Foucher. On 24 February, the same resolutions 
were reported to the House and were voted unanimously. 
See the Quebec Mercury, 25 February 1817. 

175. Under a compromise worked out by Sherbrooke, both the Speaker 
of the Lower House Louis Joseph Papineau and the Speaker 
of the Upper House, Jonathan Sewell, were granted annual 
salaries of 1000 Pounds Sterling on 14 March. 
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Chief Justices Mont and Sewell. 

James Stuart's Demise 

Stuart's final attempt to launch successful impeachment 

proceedings against the province's Chief Justices came on 

22 "arch 1817• Earlier in the session, on 22 February, 

Stuart had introduced In the Lower House a resolution calling 

for the resumption of impeachment proceedings against the 

two men. His urgent recall to Montreal on business at this 

point left the matter unsettled. During his absence, the 

potentially troublesome salary question was amicably settled. 

Stuart returned on the above date only to see his proposal 

to renew his earlier motion defeated by a substantial vote 

(22-10) on an amendment by Charles Richard Ogden referring 

176 
consideration of the original motion to the next session 

This occurence, in effect, ended Stuart's manipulation of the 

Popular Party and transferred the mantle of leadership to the 

Assembly's new Speaker, Louis Joseph Papineau. 

176. Chapais, tome III, p. 62. Charles Richard Ogden (1791-
1866) had been elected to represent Three Rivers In 
1814. He was later appointed Solicitor-General (1823) 
and Attorney-General (1833) of Lower Canada. Wallace, 
ibid., p. 559-
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Reaction of the Press 

While the Quebec Mercury failed to comment upon these 
177 

events, Le Canadien did so at the first opportunity . In its 

view, the Assembly's acquiescence in the Privy Council's judge­

ment on the Monk and Sewell case amounted to an abdication of 

its constitutional prerogative. Impeachments, as would soon 

be seen, were, In its opinion, within the scope of colonial 

jurisdiction. The Assembly, therefore, was guilty of un­

constitutional conduct on two counts. Not only had it accepted 

a judgement on the case resulting from judicial proceedings 

which it had earlier questioned but, by doing so, it had 

acknowledged the right of the Privy Council to sit in judgement 

upon colonial impeachment cases. The Assembly's acceptance 

of the Privy Council decision was tantamount to allowing 

"...un pouvoir subordonne a decider si les Loix de la Colonie 

ont ete violees ou non". If it were allowed to remain un­

challenged, Le Canadien maintained, the protection of the 

province's laws and property were certain to pass to it from 
I yO 

the Assembly as time went on 

These remarks went unheeded. The attempt to impeach Chief 

177- Le Canadien did not resume publication until 14 June 1817. 
' Under the editorship of Laurent Bedard (14 June 1817-19 

January 1820), Le Canadien continued to support a political­
ly radical Assembly, opposing the jobbery of Papineau and 
some Popular Party members who followed him. 

178. Le Canadien, 10 January 1818. 
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Justices ionk and Sewell jas not xo be rene ed. Tne kno ledge 

xhax James Stuart had been largely moxivaxed by desires for 

179 oersonal revenge undoubtedly heloea xo kill t^e case 

especially once Sherbrooke's sp_rit of compromise became a 

realix^. 

Such, though, as not to be the case _th xne impeachment 

of one-time ^dn_nistration supporter ana no\ Judge Louis-Cnarles 

Foucher when it; resumed afxer xhe Regenx replied xo Sher-

broo-ve's inquiries. Impeachment /as a good Montesquieuian 

device for aiding the Assembly to maintain the balance of po^er 

in xhe province and vas going to oe used xo chastise Foucher 

for his deviance even if it had not succeeded against Se ell 

and ionk. 

The Foucher Imceachmenx Resumed 

On 2 area during the folio _ng session of l8l8, Sherbrooke 

Informed the Legislative Assembly that xne Prince Regent ^ad 

recommended that adjudication of tae Foucher and future similar 

180 
cases be left to the province's Legislat_ve Council 

iainta_.ning that ne had not been told io to imclement tre 

179- Chapa_s, -bid., tome III, o. 27, notes tnat Pierre Bedard 
as of this opinion; it could not DUX iave been shared, 
in t~e end, oy tie majority of ot^er deputies ho ere 
more familiar ixq Stuart's background. 

180. Quebec ereur^ 6 arch l8l8. 
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Prince's wishes, Sherbrooke then informed the Lower House 

that he had written to the Regent for more information on 

the matter and that he would convey such information to them 

when he received it. While Sherbrooke was personally of the 

opinion that the Imperial Government should select those 

cases which the Legislative Council might adjudicate and 

reserve to Itself the more serious cases that arose, the 

Colonial Office decided, at the end, that it should remain 

the final and sole arbiter In all impeachment cases. There 

would be, the Colonial Office explained, a clarification of the 
181 

procedure involved 

In Lower House, meanwhile, a lengthy debate would precede 

the colonial Office's final decision. Even before Sherbrooke ' s 

message of 2 March l8l8, Le Canadien would express the need 

for a provincial tribunal to judge public crimes committed by 
-i p p 

the province's higher officials. Just as it had earlier 

refused to acknowledge the Legislative Council's right to act 

in such a capacity, Le Canadien now rejected the Privy Council's 

power to do so. In Montesquieuian terms, Le Canadien now 

attacked the possession of Judicial, Executive and Legislative 

Powers by certain officials in the colony, citing the Chief 

Justice as one of those in question. Did, it asked, anyone 

including the King enjoy the simultaneous exercise of these 

181. Chapais, ibid., tome III, p. 59. 
182. Le Canadien, 24 June 1809. 
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three levels of Power elsewhere In the British Empire? 

Commenting on the regrettable lack of a tribunal to judge 

persons of this category in the public crimes they might 

commit, Le Canadien concluded its remarks by noting that... 

Quand le grand Pitt et l'illustre Fox travail-
loient de concert a donner aux Canadiens une 
constitution qui ne leur lalssait rien a desirer 
de leurs voisins, lis n'imaginolent pas sans doute 
revetlr un indlvidu de pouvoirs plus amples que 
n'en a le Roi en Angleterre. Ilsn'ont jamais cru 
qu'une classe d'hommes pourroit exister dans 
I'empire sans un tribunal connu pour le (sic) 
juger. Cette anomalie constltutionnelle a paru 
si extraordinaire au Gouvernement de sa Majeste 
que des ordres positifs a ce que nous apprenons,-, 
ont ete donnes pour en etablir dans la colonie . 

In Le Canadien's opinion, therefore, a system of government 

which did not provide for a tribunal to judge its officials 

for crimes against the State was doomed to become a dictator­

ship. The Lower Canadian Assembly could not afford to toy 

with so serious a question. 

The Lower House's apparent refusal or lack of interest in 

debating this question at this stage of its development did 

not prevent the province's Upper House from doing so. There, 

two schools of thought confronted each other- On one side 

of the Chamber, Jonathan Sewell, Jean Baptiste Olivier 

Perrault and Thomas Coffin argued that an act was needed to 

183. Le Canadien, 21 February l8l8. 
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constitute the Council into a court of law such as the one 

under discussion. Collective legal power, they felt, was not 

a prerogative of the Legislative Council and had never before 

been exercised in a British colony. 

On the other side, Councillors H.W. Ryland, Pierre Dominique 

Debartzch and Hall held the opinion that the Crown could 

establish whatever court it deemed necessary including this 

one. The House of Lords, the most powerful court of the realm, 

they pointed out, existed neither by virtue of a law nor by 

royal patent. The tacit approval of British Kings and people 

had constituted it such. The analogy between the British and 

Lower Canadian Constitutions and the Assembly's use of the 

impeachment procedure "...non pas par usurpation de pouvoir 

comme on 1'avoit d'abord imagine, mais parce que ce pouvoir 

184 derive necessairement de la nature de la constitution " 

strongly suggested that It was within the Legislative Council's 

power to adjudicate provincial impeachments. 

When, therefore, the Regent's message conferring upon the 

Council the right to try impeachments became publicly known, 

the Council itself was divided upon the matter. The Legislative 

Assembly and the Quebec Mercury maintained an air of wait-and-see 

184. Le Canadien, 7 March 1818. 
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as the question awaited further clarification from London 

Only one person wrote to Le Canadien to offer his opinion 

on the matter. Explaining how Britain had given Lower Canada 

"...une constitution parfaitement analogue a. la sienne..." 

with "...tous les privileges et libertes qui en decoulent 

et dont elle jouit sans aucune restrainte (sic) quelconque. . . ", 

"l'Ami de la Justice" argued that the Lower Canadian Legislature 

was entitled to the parliamentary privileges that belong to 

it as a Legislature of the Empire. 

It was because of the problems of communication inherent in 

the distance separating it from the Imperial Parliament, that an 

analogous Constitution had been given to the colony to enable it 

to handle questions such as this impeachment. If, therefore, the 

Lower Canadian Constitution were an emanation of the Imperial 

one, why, asked the author... 

n'en conclurons-nous pas que tout ee qui est dans 
1'execution d'icelle consideree comme etant 
essentielle a son existence l'est egalement ici, 
en autant que cela ne repugne pas a l'esprlt de 
la notre. Pourquoi ce qui est reconnu faire 
partie Integrante de l'une et sans quo! elle 
serolt illusoire, ne le serolt-il pas de or 
l'autre d'apres les memes ralsons d'efficaclte ...? 

The Prince Regent's message, "l'Ami de la Justice" concluded, 

had corrected the mistaken view of the Constitutional Act 

185. The Quebec Mercury carried only a very brief summary of 
the Legislative Council debate and refused to comment on 
these proceedings. See Quebec Mercury, 10 March l8l8. 

186. Le Canadien, 4 April 1818. 
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which had always publicly prevailed in the province. The 

Legislative Council was in fact the constitutional body 

designated to try impeachments. The fact that it had not 

before made use of this prerogative did not nullify it. The 

Regent's decision was in conformity with constitutional 

reality. 

The Prince Regent's Message Clarified 

When the question again arose in February 1819, Sir John 

Coape Sherbrooke had been replaced by a new Governor, Charles 

187 
Gordon Lennox, fourth Duke of Richmond . On 8 February, 

Richmond informed the Assembly that, in response to Sir John 

Sherbrooke's previous inquiry concerning the message of 2 

March l8l8, the Regent had decided to personally handle all 

problems of adjudication in Lower Canadian impeachment cases. 

By this time, however, the Assembly had arrived at a greater 

understanding of how it wanted such cases tried and found 

itself basically opposed to his decision. 

In a debate which took place on 27 February 1819, the 

Assembly's Speaker, Louis Joseph Papineau, came out in support 

187. Richmond, the Lord-Lieutenant of Ireland from 1807-1813, 
was appointed Governor of Lower Canada in 1818. He died 
in office in Upper Canada on 29 August 1819. According 
to Helen Taft Manning (see "The Civil List in Lower 
Canada". Canadian Historical Review. Volume 24, Toronto, 
1943, p. 46), Richmond was "...one of the most reactionary 
and irresponsible man ever to rule over a British colony." 
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of a lav.- to bring the Legislative Council more into conformity 

with the British House of Lords. In his opinion... 

le Conseil se trouvolt maintenant en partle 
compose d'officlers publics ou de gens en place... 
ceux-cl etoient trop dependans de la Couronne et 
...11 etoit juste que si on augmentoit 1'impor­
tance du Conseil en lui conferant un droit Inconnu 
dans les autres Colonies Angloises, ses Membres 
devroient etre parmi les plus riches proprletaires 
du pays1"". 

Papineau felt, however, that the Prince Regent's solution 

should be accepted for the Foucher case to prevent it from 

being lost. 

Papineau's contention that present Legislative Councillors 

were not wealthy or independent enough to constitute a body 

capable of acting In a manner befitting a judicial body was 

attacked by Andrew Stuart of Quebec City who laid the blame 

for the recent turn of events at his feet. When the debate 

resumed on the following day, 28 February, Stuart declared 

that the Regent's latest message bore "...1'empreinte de cette (sic) 

esprit de politique Coloniale, qui avoit fait perdre a la 

Grande Bretagne pres de la moltie du nouveau monde." The 

British Government, he claimed, had given to Lower Canada a 

form of government similar to its own and superior to those 

of other British colonies. Lower Canada, Stuart maintained... 

188. Le Canadien, 3 March 1819. 
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avoit le droit incontestable, par cet acte, 
de regler toutes les affaires interieures de 
son Gouvernement a sa fantaisie. Le (sic) 
Mere Patrie n'avoit conserve d'autre surveil­
lance que sur les affaires interieures, telles 
que sur son commerce, sur la navigation... 

Le Message de 1'annee derniere concernant le 
meme sujet avoit toute l'empreinte des sentimens 
liberaux de la Grande Bretagne tandls que celul-
ci portoit evidemment l'empreinte de la politi­
que personnelle et retrecle des Gouvernements 
Coloniaux1"^. 

Andrew Stuart was supported in his claim that impeachments 

were strictly an internal matter by Francjois Blanchet, the 

representative for Hertford County. In pointing out how the 

right to impeach was a recognized and necessary one even 

though it was not to be found in the Constitutional Act of 

1791, Blanchet argued that it was constitutionally necessary 

to have... 

un tribunal pour juger les malversations de la 
Couronne, que ce tribunal par analogie devoit etre 
le Conseil Legislatif, suivant la declaration de 
son Altesse Royale (sic) le Prince Regent, commu-
niquee a cette Chambre par un message du ci-devant 
Gouverneur en Chef190. 

Michael 0'Sullivan, the last member to participate in the 

debate quoted by Le Canadien, declared that Lower Canada's 

Constitution "etoit bien differente - elle etoit 1'image du 

Parlement imperial - le plus beau present que l'Angleterre 

toute grande qu'elle est, eut pu falre a des sujets...". 

189. Le Canadien, Ibid. 
190. Le Canadien, ibid. 



124 

The King had not alone been its author and was, consequently, 

prohibited from sitting upon impeachment cases himself. Noting 

next how the Lower Canadian Legislature enjoyed the political 

rights of the British Parliament, despite its legislative 

immaturity, 0'Sullivan asked: 

Ou les avions-nous pulse ces droits et entre 
autres le droit d 'accuser ("to impeach") 
(ou) notre acte constitutionnel celul de qui 
nous tenions notre existence, n'en disoit 
rien (sic) nous avions exerce, nous exercions 
ce droit, il etoit reconnu par toutes les 
autorites - nous l'exergions qu'en vertu de 
l'analogie qui existoit entre nous et la Chambre 
des Communes en Angleterre notre grand modele. 
Et n'estoit-il pas une analogie aussi forte 
entre le Conseil Legislatif et la Chambre, sous 
ce point de vue Constitutionnel qu'entre cette 
Chambre et les Communes de 1'Angleterre. 

It was necessary to admit the analogy, he concluded, for 

the absence of It rendered powerless Lower Canada's Legislature. 

The Prince Regent's message of 2 March l8l8 provided the correct 

solution for the problem. Only an act of the provincial 

Legislature was needed to give the Legislative Council the 

191 Powers necessary to try Impeachment cases . 

If nothing else, then, the debate constituted a "volte-

face" on the Assembly's part and showed a greater consistency 

of thought than had been earlier apparent during the Administration 

of Sir James Craig. No longer were the Assembly's chief 

191. Le Canadien, 10 March 1819. 
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spokesmen prepared to completely dismiss the role of the 

Legislative Council in the political and constitutional life 

of the province. Now, the argument for the analogous nature 

of the Constitutional Act and the Lower House was being ex­

tended to include the province's Upper House as well. 

A politically more astute Lower House may have been brought 

to realize that the colonial Legislature was a whole whose 

individual parts rose or fell together. An Important 

initiative may have been lost to the Assembly before the 

situation was fully realized, however, for in the end the 

debate and the proposals Inherent in it produced no firm 

results. The question of the provincial Civil List soon came 

to monopolize the thoughts and attention of Lower Canada's 

legislators and would continue to do so until the Duke of 

Richmond prorogued the Legislature on 24 April. Not until 

some two years later did the question emerge for the final 

time in the provincial Lower House. 

Then, in January 1821, Vallieres de St-Real, the member 

192 for Quebec's Upper Town , introduced a bill for the trial of 

impeachments or as Le Canadien termed it, "le bill pour continuer 

le conseil legislatif de cette province, tribunal pour juger 

192. Joseph Remi Vallieres de Saint-Real (1787-1847), of 
French royalist background, was first elected to the 
Legislative Assembly for St. Maurice In 1814. He 
represented Quebec's Upper Town continuously from 1820-
1829, serving as Speaker of the Lower House in 1823. 
In 1829 he was called to the bench. Wallace, Ibid., 
p. 766. 
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des accusations portees par la chambre contre les fonctlonnai-

res publics ^". When on 31 January the old familiar argument 

of analogy between the Lower Canadian Legislature and the 

British Parliament was again heard, Denis Benjamin Viger, a 

member for the County of Kent, countered with the argument that 

there was no colonial precedent warranting it. In Viger's, 

opinion, the Regent's message of 2 March l8l8 had not constituted 

the Legislative Council into a tribunal to judge impeachments. 

The accustomed practice in all British colonies, Viger stated, 

"...avoit toujours ete de referer au conseil du roi, toutes 

les accusations portees par les assemblees contre des fonctlon-

nalres publics." A Legislative Council composed in part of 

persons holding commissions under pleasure was of dubious 

194 value in his opinion . 

St-Real's bill did not fare well. When debate resumed on 

It two weeks later, it was allowed to drift into oblivion. A 

motion by Francois Blanchet and John Neilson, editor of the 

Quebec Gazette and member for Quebec County, to give the bill 

the six months' hoist was first defeated. Then, the committee re 

ponsible for the bill was refused more time to deal with it 
lQS 

and It disappeared from the floor of the House forever ^ . 

193- Le Canadien, 7 February 1821; the Quebec Mercury's 
30 January 1821 edition lists the provisions of the bill. 

194. Le Canadien, Ibid. 
195. Le Canadien, 21 February 1821. 
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Reaction of the Press 

Le Canadien offered no comment on these events and contented 

Itself with reporting the proceedings of the Lower House. The 

Quebec Mercury, on the other hand, had clearly thought the 

matter out this time and spoke in favour of adjudication of 

impeachment cases by the Legislative Council. In a lengthy 

editorial notable both for its clarity and attention to cons­

titutional detail, the Mercury argued that the Regent's 

message of 2 March l8l8 had brought the Constitutional Act 

of 1791 nearer than ever before to an analogous position with 

the British Constitution. Colonial Assemblies, it noted, had 

long had the right to impeach colonial servants of the Crown. 

Only the lack of local independent bodies suitable for the 

task of adjudicating impeachment cases had led to the practice 

of having the Privy Council deal with them. In Lower Canada, 

the Mercury asserted, there existed a body sufficiently 

independent to fulfill this role - the Legislative Council. 

By comparison with the Privy Council whose members were 

removable at pleasure, the Legislative Council enjoyed a 

greater degree of independence. In fact, the Mercury 

declared, only Sir John Coape Sherbrooke's health had prevented 

the Council from acting upon the Regent's message of 2 March 

1818. Now, Vallieres de St.-Real's bill would give it the 

powers needed to constitute it into a judicial body, powers, 

it seemed, much greater than it was the Crown's intention to 
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bestow upon It. Since the King could remove colonial officers 

at pleasure and since impeachments were punishable in the 

extremest degree by removal from office only, the Mercury 

concluded, 

...it is evidently within the prerogative of the 
crown to delegate this authority to such individual 
or to such body as it may see fit. There can, 
therefore, be no reasonable objection to its being 
transferred to the most independent body that ever 
was created in a British colony196. 

So concluded the only significant comment on the St.-Real 

bill to be published in either of the newspapers under study. 

Despite the fact that that bill had come to naught, it did 

reveal the effect that the Popular Party's constitutional 

thought had had upon popular opinion in the province. Defeated 

197 though It seems to have been by members of that group , it 

had constituted an attempt by political moderates to bring 

the concept of a tripartite constitution into greater reality 

in the province. The analogy between the Lower Canadian and 

British Constitutions was no longer only the theory of Popular 

Party constitutionalists. Even the Mercury, pledged as it had 

been and still was to-". , .aveneration for the british constitution, 

in all its branches..." and originally hostile to such an 

196. Quebec Mercury, 13 February 1821. 
197. No reason was discovered for the defeat of the bill, the 

Popular Party seemingly In favour of adjudication of 
impeachment cases by the Legislative Council. Perhaps 
it was felt by its supporters that no written legislation 
was needed to bring this about under a British constitution. 
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Interpretation of the 1791 Constitutional Act, was now 

accepting it. 

The consensus had, however, been achieved too late. Im­

peachments would henceforth be adjudicated In London. The 

Legislative Council would not, like its British counterpart 

the House of Lords, ever enjoy judicial power. Both it and 

the Lower Canadian Legislative Assembly were the losers. 

To the measure that the theoretical analogy between the 

Lower Canadian and British parliamentary systems was not 

brought to reality, both Houses of the provincial Legislature 

remained lesser colonial bodies and Lower Canada a more 

dependent colony of the British Empire. This perspective had 

not been immediately seen by all. When It was achieved by a, 

sufficient enough number of opinion makers to make it viable, 

it was then too late. 

Now, the Legislative Assembly would turn Its attention to 

another and definitely more effective means of securing the 

political dominance that had become its sole ambition: 

control of the provincial Civil List. It is to an examination 

of this question that we shall turn before concluding this 

thesis. 



CHAPTER V 

The Civil List 

The end of the impeachment controversy signalled the 

resumption of the major constitutional struggle in Lower 

Canada during the first quarter of the nineteenth century: 

the fight for control of the province's Civil List. In 

Britain, the term "Civil List" referred to expenses connected 

with the royal household. The money allocated to the monarch 

for such purposes was traditionally given at the beginning 

of his reign and was to continue for life. In Lower Canada, 

by contrast, the term referred not only to expenses of the 

civil administration and the courts (expenses formerly included 

in the British Civil List) but to the entire budget. Much 

confusion would result in Lower Canada from the failure or 

refusal of certain parties to recognize this terminological 

difference in the ensuing conflict over the Civil List there. 

Begun under Craig, the struggle had temporarily disappeared 

from public view following the 1810 purge by the latter against 

Le Canadien and its supporters. Re-emerging now under Governor 

Sherbrooke, the Civil List question would dominate the political 

life of Lower Canada well into the 1830's with little new being 

added to the matter after the early l820's. Ostensibly a fight 
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by the Lower House to bring Itself Into a constitutional 

analogy with the British House of Commons in money matters, 

the contest in reality became one for control of the political, 

economic and social life of the province. Control of provincial 

purse strings meant control of provincial spending and control 

of provincial spending meant greater control of the provincial 

Executive and administration. A strongly entrenched Executive 

Branch saw the threat to its position posed by a growingly 

militant, aggressive and politically aware Legislative 

Assembly embodying the Legislative Power in the province, and 

resisted its economic initiatives in every way it could. Even if 

in Great Britain the Montesquieuian vision had run its course 

and was now reeling back against the onslaught of those forces 

which were to shape and change our modern world and all British 

constitutions therein, that Montesquieuian constitutional 

approach could still and, in fact, did provide the rationale 

for the Assembly's new offensive. In "De la Constitution 

d'Angleterre", Montesquieu had explained the delicate relation­

ship that existed under the British Constitution between political 

freedom and popular control of the public purse. In its 
198 

edition of 23 August 1820, Le Canadien quoted Montesquieu 

on this point when he wrote: 

198. Le Canadien had ceased publication for the second time 
in its history in late December 1819. It resumed 
publication the following January when It was revived 
by FranQois Xavier Blanchet. See Wallace, Ibid., pp. 12-
63. 
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SI la puissance executrice statue sur la levee 
des deniers publics autrement que par son [the 
Legislative Power] consentement, il n'y aurait 
plus de llberte parce qu'elle devlendra legisla­
tive dans le point le plus important de la legis­
lation. Si la puissance legislative statue non 
pas d'annee en annee mais pour toujours sur la 
levee des deniers publics, elle court le risque de 
perdre sa llberte parce que la puissance executri­
ce ne dependra plus d'elle; et quand on tlent un 
pareil droit pour toujours, il est assez indiffe­
rent qu'on la tlenne de soi ou d'un autre... 

Taxation was, in Montesquieu's opinion, the most legislative 

of all powers under the British Constitution. Exercise of this 

power by the Executive destroyed the balance and separation of 

Powers so fundamental, in his opinion, to that Constitution. 

It was inevitable, therefore, that those who fully accepted 

the balance and separation theory eventually turn their 

199 attention to this aspect of it 

Since the Constitutional Act had become operational in 

1791, the Lower Canadian Executive had largely avoided the 

199. Under the early eighteenth century Constitution, the 
King had sizeable excise and customs revenues as well 
as revenues from various other sources such as estates 
belonging to him personally. These were Independent 
of the taxation system and were the source, along with 
the unreformed political system, of his strong influence 
and prestige in the affairs of State. The power of 
taxation was in the hands of the Commons and Lords, the 
former initiating grants and the latter verifying them. 
When the King later gave up his revenues for a fixed 
Civil List, as we shall soon see, he retained the 
freedom of spending it as he wished over a few restricted 
areas. The budget, however, remained under parliamentary 
control throughout the eighteenth century and continued 
to grow in si ze. 
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question of taxation by drawing most of the funds necessary 

to defray provincial expenses from either the military chest 

or specific taxation acts. Specific taxation acts had been 

gratuitously voted by a politically naive Lower House early 

in its history while the military chest had been a fund 

accompanying the first military governors to the new 

colony in 1759. This latter fund had continued to remain at 

the disposal of subsequent administrations and had enabled 

successive Governors since Dorchester to avoid depending on 

the Lower House for funds needed to maintain the provincial 

civil service. As provincial expenditures mounted and as 

interest in economy grew in Great Britain, it became increas­

ingly difficult to draw upon the Chest, the most important source 

of gubernatorial revenue. By the time Sir John Sherbrooke 

assumed the Governorship of the province in 1817, a huge debt 

had been amassed which the British Government was unwilling to 

pay- The only recourse, in Sherbrooke's opinion, was to the 

taxation power of the Legislature. This Legislature, unfortuna­

tely for those bent upon manipulating it, contained men influenced 

by the theories of Montesquieu and committed to the maintenance 

of a tripartite, Lower Canadian Constitution. These men were 

now led to turn their attention to the constitutional use of 

their power of taxation. Like the House of Commons before 

them, their struggle for control of the public purse led to a 

clash with the Executive Power, a clash which an Imperial 

Executive Power could not lose. 



134 

The Opening Phases of the Conflict 

Ostensibly for reasons of economy , although others 
201 

thought differently , Lower Canada's Assembly had first 

offered to assume responsibility for payment of the provincial 

Civil List during the session of 1810. Governor Craig had, at 

the time, rejected this offer as "unprecedented" and "Ineffectuous 

on the grounds that it had not been solicited by the Crown or 
202 

made jointly with the Legislative Council 

When in late February 1810 the Assembly's expulsion of 

Judge De Bonne led to the dissolution of the Legislature, the 

proceedings of its committee investigating the constitutionality 

and propriety of the Governor's reply to the Civil List offer 

came to an abrupt and unexpected end. Both the subsequent purge 

of 17 March with its closure of Le Canadien and imprisonment 

200. In its edition of 25 November 1809, Le Canadien, the voice 
of the Popular Party, had argued that the province ought 
to assume payment of its Civil List before it got out of 
hand. It feared that many would be included in it who 
could not later be removed when the British Government 
tired of paying for it from out of the military chest and 
suggested that the Assembly assume the responsibility:, 
instead. 

201. "Sens Commun" in Le Canadien of 2 December 1809 argued that 
loss of budgetary control by the Executive would force it 
to seek majority support in both houses of the provincial 
Legislature, with all the disastrous consequences this 
entailed. "Camillus" in the Quebec Mercury of 19 March 
1810 charged that the Assembly had been aspiring to full 
legislative control and referred to its Civil List offer 
as "...a snare to acquire the management of the public 
money, and all the power incident to it." 

202. Quebec Mercury, 26 February 1810. 
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203 
of Pierre Bedard as well as the War of 1812 virtually assured 

an end to the issue for the next several years. 

Not until the reappearance of Le Canadien in June 1817 

did the Civil List question become a matter of serious contention. 

Almost immediately, after its resumption of publication, Le 

Canadien associated the current malfunctioning of the Constitution 

with financial corruption and irresponsibility within the pro-

204 

vince . There was small doubt that this reference to malfunc­

tioning referred to the failure of the francophone majority to 

obtain a representative number of positions within the provincial 

administration. One letter to Le Canadien hinted, interestingly, 

at the connection between these two when it declared: 

La Chambre d'Assemblee qui est censee representer 
les interets des Canadiens a eu bien peu d!influence 
dans les conseils de la Colonie, et chaque fois qu'il(sic) 
a fait quelques efforts pour regler la liste civile 
ou la paye des Officiers du Gouvernement et pour debar-
rasser le pays de 1'influence indue de quelques indi-
vidus ou pour reclamer contre la violation de nos loix, 
on l'a cassee. Peut-on supposer un instant que le 
Gouvernement de sa Majeste en Angleterre desire que la 
constitution s'execute ainsi? Est-il a croire que l'on 
veuilie serieusement faire de la representation un 
automate entre les mains de l'executif? La chose 
n'est pas croyable20^... . 

203. Ouellet, ibid. , p. 229, suggests that the political truce 
which prevailed during the Prevost Administration (1811-
1815) was in part due to the threat of armed invasion 
under which the province lived during these years. 

204. Le Canadien, 30 August and 6 September 1817. 
205. Le Canadien, 27 December 1817. See also Le Canadien, 6 

December 1817, for another letter in this period concerned 
with jobs. 
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Prompted now by the reported failure of the British 

Parliament to allocate funds for the current civil expenditure 

of the province, Le Canadien undertook to review the history of 

the Civil List question in the Legislature. The Lower House, 

it maintained, had not offered to assume responsibility for 

payment of the List in 1810 in order to further its independence 

from Great Britain. It was an unrestricted provincial Executive 

which spent provincial tax revenues and drew from the military 

chest which had, Le Canadien argued, "...interet bien grand de 

s'opposer a. un vote annuel d'argent pour defrayer les depenses 

civiles de la Province." This lack of financial control, Le 

Canadien concluded, was merely typified by the recent failure 

of the Receiver General Bill which had been designed to promote 
206 

more orderly finances and financial scrutiny in the province 

On the eve of the l8l8 session of the provincial Legislature, 

then, concern had been voiced for financial responsibility and 

jobs within the colony. Indeed, the lack of jobs had been 

associated by the francophone community with the absence of 

financial responsibility on the part of the provincial Executive. 

As the session opened in January 1818, only Sherbrooke's popularl 

207 with most parties assured that a clash would not occur 

206. Le Canadien, 4 October 1807. 
207- Sherbrooke had earlier arranged the compromise over the 

question of salaries for the Speakers of both Houses of 
the provincial Legislature. In addition, he had called 
Bishop Joseph Octave Plessis to a seat in the Legislative 
Council and Louis Joseph Papineau to a seat in the 
Executive Council. Papineau, interestingly, had not 
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Sherbrooke and the Civil List 

Even before Sherbrooke convened the provincial Legislature 

on 7 January 1818, he had already been told by the Colonial 

Secretary, Lord Bathurst', that "...the Legislature should be 

annually called upon to vote all the sums required for the 

ordinary annual expenditure of the province ". Bathurst had 

also told Sherbrooke, in reply to an earlier question, that the 

continued use of the military chest to defray expenses of the 

Civil List was no longer justified and had not been for some 

time. Consequently, he, Sherbrooke, was to assume that the 

Assembly had tacitly consented to the expenditure of 120,000 

pounds sterling by the provincial Executive since 1813 to 

meet the civil expenses of the province. 

Once the Legislature had been convened, therefore, Sherbrooke 

lost no time in asking the Legislative Assembly to vote the 

sums necessary to defray the cost of the Civil List for 1818. 

While the initial response to the Governor's request was one of 

209 public satisfaction , misgivings were not long in cropping up. 

Le Canadien soon brought to light the conflict of opinion over 

the manner in which supplies were to be voted and then attacked 

all who favoured uncritical acceptance of the Governor's estimates. 

accepted. As leader of the majority party in the Lower 
House, he could not easily have done so without betraying 
the Montesquieuian ethic of separation of Powers. By 
and large, however, Sherbrooke seems to have held the 
esteem of most parties in the Legislature. 

208. Helen Taft Manning, "The Civil List in Lower Canada." 
Canadian Historical Review. Volume 24, Toronto, 1943, p. 33. 

209. Christie, ibid., volume II, pp. 292-293. 
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In favouring an item by item scrutiny of Sherbrooke's estimates, 

Le Canadien argued that the Prince Regent had ordered... 

au contraire que cette discution et cet echec 
auront lieu de la part des Communes sur les 
comptes a payer qui seront produits par l'Executif 
devant la Chambre afin qu'll ne reste aucun doute 
a cet egard. 

The Governor's request had finally established, it concluded 

in a tone reminiscent of the millenium, "...un gouvernement 

libre dans la Colonie" and had also showed "...combien les non 

residens ont fait d'efforts pour empecher les sujets Canadiens 
210 

de jouir des avantages que la constitution leur donne .... 

Aside from a few pointed reminders to its readers to beware 

of the place-men in the Assembly who might frustrate the good 

effects to be expected from popular control of the provincial 

purse and questionning the sincerity of the Imperial Govern­

ment in requesting the province to assume responsibility for 
211 

ots own Civil List , Le Canadien offered no further comment 

on the Governor's request. 

The Quebec Mercury, on the other hand, refused to comment 

on the matter until It was evident that the Lower House intended 

to grant the requested supplies. Early in March l8l8, It 

210. Le Canadien, 10 January l8l8. 
211. Le Canadien, 24 January l8l8. 
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joined with Le Canadien in favouring budgetary economy, declaring 

that... 

...there seems to be a disposition to persuade 
the bees that the greater number they support 
of drones the better it will be for them; 
because for every pound of honey they part 
with to the idler quartered on them, an 
ounce may possibly return to them in the 
course of a diffuse circulation212. 

Apart, therefore, from these few scattered comments in 

favour of financial economy, the Civil List question initially 

failed to generate much public comment. Sherbrooke's estimates 
213 

were accepted after a lengthly debate lasting nearly a week 

On 26 March, due to the lateness of the session, the Assembly 

voted 40,263 pounds, 8s. 9d., to defray the cost of the Civil 
n n 2 1 4 

List for 1818 . Notable in its proceedings had been the 

use of an address to provide for the supplies and the consequent 

lack of concurrence on the part of the province's Legislative 

Council. Later, in March 1821, Lord Dalhousie would reject a 

similar address supplying the Civil List expenses because it 

had not received the concurrence of the Upper House. On this 

occasion, however, the procedure used was accepted by both 

Sherbrooke and the Legislative Council. If the Assembly had 

perhaps Insisted upon an itemized account or made a claim to 

212. Quebec Mercury, 3 March 1818. 
213. Christie, ibid., volume II, p. 301. Neither Le Canadien 

nor the Quebec Mercury gave an account of these proceedings. 
214. Le Canadien, 11 April, 1818. 
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authorization for the already appropriated tax revenues of the 

province , the events might have unfolded differently and 

a clash resulted. Fortunately for the ailing Sherbrooke, the 

granting of supplies went smoothly and the Assembly decided to 

postpone further consideration of the matter to the following 

session. Sherbrooke's replacement, the Duke of Richmond, 

would have to face a more aggressive and determined Lower 

House. 

Richmond and the Civil List 

No sooner had the provincial Legislature reconvened on 

22 January 1819, than the new Governor, the Duke of Richmond 

asked the Lower House both to complete Its work relating to 

the I8l8 Civil List (i.e., the enactment of a bill to cover the 

earlier authorization) and to defray the cost of the Civil List 

in the forthcoming year. These requests elicited practically 

no comment from either Le Canadien or the Quebec Mercury. In 

fact, the only remark of note came from "Jean-Baptlste" who, In 

wondering whether motives of personal consideration would again 

be brought into play when the Assembly took up the Civil List, 

215- The Executive had at its disposal the revenue from several 
Revenue Acts to pay for the administration of Justice and 
the Civil Establishment In the province. These were: the 
Quebec Revenue Act, 1774; the Legislature Expense Act, 
1793 and the Revenue Act, 1795- In addition, there also 
existed the casual and territorial revenue obtainable from 
excise taxes and the sale of crown lands as well as two 
small revenue acts passed in 1812 and 1813. See Chapais, 
ibid., tome III, p. 71-
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asked: 

Cette politique foible et enervee de tout 
gagner par des voies moderees, en sacrifiant 
nos droits et nos privileges, prevaudra-t-elle 
toujours parmi nous? Serons-nous encore guides 
par des motifs de considerations personnelles? 
...verra-t-on nos membres se montrer dignes 
et fermes du devoir sacre qu'ils ont a remplir, 
en ne votant nos argents pour la liste civile, 
qu'apres avoir examine minutieusement nos 
revenus, nos moyens et encore plus nos besoins 
pressans21°? 

Referring to the consideration that had been shown the 
217 

ailing Sherbrooke towards the end of the previous legislative 

session, consideration which had prevented any serious dispute 

from emerging over the address providing the funds required for 

the l8l8 Civil List, these questions nonetheless hinted at 

the more critical attitude the Assembly would take in dealing 

with the Civil List in the present session of the Legislature. 

So too did the passing of an act making good the Civil List 

supplies vote-d Sherbrooke in 1818. On that occasion, an almost 

unanimous resolve to pass the bill in the Lower House was 

followed by the vigorous though unsuccessful opposition of 
218 

Augustin Cuvilller and others who objected in principle to 

216. Le Canadien, 27 January 1819. 
217. In 1818, Sherbrooke suffered a paralytic stroke which 

forced him to resign the Governorship of the province 
(Wallace, ibid., p. 687). Both the Assembly and the 
Council modified their positions in light of this 
stroke in order not to exacerbate the Governor's condition. 

218. Augustin Cuvillier (1779-1849) was-a Montreal banker 
and merchant who had been closely associated with the 
founding of the Bank of Montreal in 1817. Decorated 
for gallantry during the War of 1812, he represented 
Huntingdon in the Lower Canadian Legislative Assembly 
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the passing of an unitemized Civil List . When the bill 

finally did pass, though,it failed to cover the whole amount 

required and provided only the amount originally voted 

Sherbrooke earlier- The Legislative Council reluctantly 

assented to it on 12 March, declaring that it would in 

future refuse to pass measures similarly construed. 

Having resolved this problem, the Assembly now turned its 

attention to Richmond's other request, the provision of supplies 

for the 1819 Civil List. Amounting to 81,432 pounds, 6.s., 

6d., Richmond's estimates represented a substantial increase 

over those which had been put forward by his predecessor. A 

special committee of the Lower House appointed to examine 

them concluded its final report by recommending... 

...an unqualified reduction of those sinecures 
and pensions which, in all countries, have been 
considered as the reward of iniquities and the 
encouragement of vice, which, in the mother 
country have been, and still are a subject of 
complaint, and in which this province will lead 
to corruption220^ 

The stage was now set for the victory of those demanding an 

itemized Civil List more amenable to the Assembly's scrutiny-

When on 10 April the Lower House moved to take up consideration 

between 1814-1830. Representing Laprairie from 1830-
1834, he broke with Papineau and the "Patriotes" over 
the 92 resolutions. Wallace, ibid., p. 168. 

219. Christie, ibid., volume II, p. 307; Quebec Mercury, 9 
March 1819. 

220. Christie, ibid., volume II, p. 308. 



143 

221 
of the matter, deputies George Vanfelson and Jean Thomas 

Taschereau unsuccessfully proposed a motion which would have 

granted the Executive the full amount requested. Two days 

later, however, Cuvilller successfully moved as the opinion 

of the committee of the whole House on the Civil List that the 

222 
Governor be granted a salary of £4,500 pounds sterling . The 

subsequent failure of Vanfelson and his supporters to amend 

another motion by Cuvilller to grant the Lieutenant-Governor 

a salary of 1,500 pounds sterling (providing, of course, that 

he reside in the province) signalled the inevitable victory 

223 
of an itemized List . Sitting as a committee of the whole, 

the House proceeded to vote individually a total of 108 items 

comprising the Civil List expenses. On 17 April 1819, despite 

an amendment by George Vanfelson charging it with "unparliamentary, 

224 
unconstitutional and unprecedented" conduct , the Assembly 

voted acceptance of the committee's 108 resolutions. Two days 

later, on 19 April, the resolutions had been introduced in the 

221. George Vanfelson (1784-1856) represented Quebec's Upper 
Town in the provincial Legislative Assembly from 1815-
1820. From 1832-1837, he represented Quebec's Lower Town 
in the same body. He eventually became provincial Attorney-
General (1819-1820 and 1830-1832) and Judge of the Lower 
Canadian Superior Court in 1849 (1849-1856). Wallace, 
ibid., p. 767. 

222. Le Canadien,14 April 1819. The Vanfelson-Taschereau motion, 
it should be noted, had only been defeated by a narrow 
one-vote margin (12-11); the Cuvillier motion was passed 
unanimously, however-

223. The Vanfelson amendment had wanted the motion to authorize 
a sum of Ell,892,8s.,10d., to defray the cost of that 
section of the Civil List not contained under any department 
or head. 

224. Quebec Mercury, 23 April 1819. 
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form of a bill and given third reading. 

In the Legislative Council, the itemized bill ran into 

fatal opposition. Jonathan Sewell, the Council's Speaker, 

charged that its minute provision for every provincial office 

interfered with the royal prerogative and could lead public 

servants to look to the Assembly rather than to the King for 

their well-being. The Council could not sanction the bill, 

he argued, for. . . 

To sanction the Bill would be to wrest the 
Crown from the Head of the Sovereign and place 
it on the Mace of the Assembly. It would deprive 
the Crown of the constitutional patronage belonging 
to it and invest the Popular Branch with that 
authority which appertained solely to the Executive 
Government225. 

Only Louis Turgeon, former deputy for Hertford and the 

brother of the future Bishop Turgeon, opposed this line of 

thought within the Legislative Council. In his opinion, the 

power of supplying funds naturally implied the right of deter­

mining both the amount and purposes for which supplies could 

be granted. It was for the Crown alone to accept or reject 

supply bills however imperfect they might be. The bill as 

it stood changed nothing, he maintained for... 

The nomination still remained in the Crown which 

225. Quebec Mercury, 4 May 1819. Sewell's characterization 
here is somewhat inexact as the Assembly's mace had 
a crown upon it. 
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could place and displace its officers as 
heretofore. The Bill fixed the salaries 
of the Public Officers as they heretofore 
had been and the only difference that would 
result from this method would be that they 
would hereafter hold their salaries in virtue 
of a Law. 

TheCrown's patronage was not in the least concerned, Turgeon 

concluded, for the Executive had sufficient energy to maintain 

its own rights whenever the Bill should be presented for Royal 
226 

acceptance 

The Council, as It turned out, was swayed more by Sewell's 

arguments than by Turgeon's and It rejected the Assembly's 

itemized Civil List bill on 21 April with a series of disparaging 

227 resolutions 

Three days later, on 24 April, the Duke of Richmond prorogued 

the Legislature, admonishing certain members not to allow "... 

that Privilege ...come into question with prerogative" and to 
pp Q 

"...pay a due regard to the rights of the Crown ...". 

This was Richmond's last speech to the Lower Canadian 

226. Quebec Mercury, ibid. 
227. Quebec Mercury, 23 April 1819. The resolutions attacked 

the form of the bill as unprecedented and unconstitutional 
and declared that it usurped the most important rights and 
prerogatives of- the Crown. It was also bound, they stated, 
to give the "Commons" of the province the power not only 
to prescribe to the Crown the number and description of 
its servants but also to individually regulate and reward 
their services thereby rendering them dependent upon it­
self and potentially subversive to the latter. 

228. Quebec Mercury, 27 April 1819. 
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Legislature. On 28 August, 1819, he died while on a hunting 

trip in Upper Canada. His successor would have to deal with 

an Assembly more dedicated than ever on vindicating its rights. 

Reaction of the Press 

By and large, the Civil List debate had once again failed 

to spark much public comment. Le Canadien, though, had some 

interesting remarks to make on the proceedings in the Legislative 

Assembly. 

Not unexpectedly, it came out in support of an itemized 

bill. It agreed with Councillor Turgeon's claim that the 

Assembly had the right of specifying what salaries were to be 

attached to civil offices to which the Executive nominated 

meritorious persons. Reflecting the Montesquieuian theory that 

taxation was the act of legislating in its highest form, Le 

Canadien explained to its readers that... 

En effet si la Couronne ou le Roi pouvoit 
en vertu de la prerogative attacher des salai-
res aux emplois qu'il se donne, 11 auroit par 
la meme le droit de lever de 1'argent sur le 
sujet ce qui est absolument subversif 
des principes de la Constitution qui sont que 
le sujet se taxe lui-meme par ses representans. 

The subject's incontestable right to tax himself, it 

concluded, was "...le boulevard de la liberte Angloise." The 

fixing of salaries by the Executive virtually forced the subject 
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229 
to tax himself against his will 

From a constitutional point of view the Executive's 

usurpation of the citizen's right to tax himself via his repre­

sentative in the Commons meant an end to the tripartite Constitu­

tion. The Executive Power interfered thereby in the most 

important fuction of the Legislative Power: the right to levy 

taxes only with the consent of the people. If the Executive 

seized that right, the Legislative Branch was reduced to naught 

and there remained nothing to be balanced. To all who accepted 

the Montesquieuian interpretation of the Constitutional Act, 

any Executive interference with the Legislative Branch's power 

to tax, was intolerable. The Assembly had the right to levy 

taxes and to levy them in detail. 

In its following issue , Le Canadien returned to the defence 

of the Lower House against charges that that body was impinging 

upon the royal prerogative. It argued instead that the powers 

of the Lower House and the Crown were complementary and productive of 

constitutional monarchy. Maintaining that the Crown's patronage 

sufficiently enabled it to meet the challenge of popularly 

elected members of the Commons, Le Canadien stated: 

Le pouvoir qu'a la couronne de nommer a toutes 
les places et de conferer les titres de nobles et 
d'honneur met le Roi au dessus de tous ses sujets 

229- Le_Canadien, 14 April 1819. 
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et est ce qui constitue.la monarchie Angloise, 
et le droit qu'a le peuple de lever et 
d'accorder de 1'argent par ses Representans 
est ce qui forme la monarchie limitee. Car si 
la couronne possedoit ce pouvoir, elle seroit 
absolu et le peuple n'auroit aucune garan-̂  
tie de sa liberte230... . 

The Crown, Le Canadien explained, had certain prerogatives. 

It was the source of all judicial power in the State. It was 

looked upon as possessing the whole Kingdom. It was the 

fountain of honour, the regulator of commerce, the Head of 

the Church and of the armed forces and many more things. The 

Crown could do no wrong. More than six hundred years earlier, 

it explained, the Crown had lost its prerogative to levy taxes 

upon its subjects. "Englishmen " had won the right to tax 

231 themselves through their own representatives . 

Since then, in the Revolution of 1688, the Crown's subjects 

had also won from It the power of distributing supplies voted to 

it by Parliament. The king had been awarded an allowance (the 

Civil List) for the support of his household while public 

expenses had been placed under the control of Parliament. It 

was, explained Le Canadien, 

••-ce pouvoir qu'a la nation de se faire rendre 
compte des deniers qu'elle accorde, qui fait 
que les parlements Anglois sont toujours extremement 

230. Le Canadien, 21 April 1819. 
231. Le Canadien,' 5 May 1819-
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liberaux, et c'est cette idee naissante 
dans cette colonie qui 1'a rendu (sic) si 
liberale et prodigue meme sous certains 
rapports232. 

Public funds entirely at the Crown's disposal meant the 

end of the Constitution even if the Crown were sworn to defend 

it. The Crown's power to influence members of the Assembly 

with offices and salaries signified the loss of independence 

not only for the Lower House but for all branches of the 

Legislature "...qui doivent par l'esprit de la constitution 
233 

etre independantes ' l'une de 1'autre". 

DeLolme, the noted commentator on the British constitution, 

Le Canadien explained^had said "...que sa chute sera prochaine 

quand la couronne disposera des subsides et quand la represen-
234 

tation aura part a 1'execution des lois 

Lower Canadians, then, were neither children nor English 

"bastards",Le Canadien maintained. They were British subjects 

whose Constitutional Act was a bill of rights. Canadian colonists, 

232. Le Canadien, 12 May 1819. 
233. Le Canadien, in its issue of 5 May 1819, had attacked 

the non-Montesquieuian disposition of the Legislative 
Council which it felt to be the mouthpiece for the 
provincial Executive. "Si on vouloit nous faire des 
Lords dans le pays", it had declared, "on auroit du 
s'informer s'il y avoit des gens assez riches dans le 
pays pour en soutenir la dignite ou au moins ne mettre 
dans le conseil legislatif que des proprietaires de 
terres pour eviter leur dependance aux autres branches de 
la Legislature. 

234. Le Canadien, 12 May 1819. 
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it concluded, could no more be taxed without their consent than 

Englishmen themselves. It was difficult to imagine, therefore, 

how a Civil List and, in particular, an itemized one impinged 

235 on the royal prerogative 

Le Canadien's view on the Civil List question at this point, 

therefore, was basically an eighteenth century Montesquieuian 

one. Lower Canada's constitutional system was analogous to 

Britain's. As such, the balance and separation of powers 

within it was essential to its proper operation. The provincial 

Executive's continued desire to control provincial taxation by 

determining unilaterally the provincial budget ran contrary 

to this scheme of things and was therefore unacceptable to the 

Lower House. An annual, Itemized Civil List was the only 

constitutionally proper manner in which the Lower House could 

vote supplies to the Executive without abandonning its own 

independence and violating the province's British Constitution. 

As opposed to Le Canadien, however-* the Quebec Mercury adopted 

a non-theoretical viewpoint. Critical of the provincial Assembly 

for having passed its Civil List bill without reference to the 

wishes of the other branches of the Legislature, it explained 

how the criterion of wisdom lay in adopting means to ends. If 

a new method of doing things were adopted without a particular 

235. Le Canadien, 5 May 1819. 
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reason for doing so, the Mercury stated, then, such a depart­

ure "...must in all probability be productive of both disappoint­

ment and much lost labour and time; all of which ought to be 

foreseen236." 

The Mercury, it seemed, was really unable to see the 

impossibility of a reconciliation over so fundamental an issue. 

The politically admirable ideal of compromise was, for theore­

tical reasons, an impossibility here. The Legislative Power 

or its embodiment must win or the Executive Power would continue, 

in the eyes of the Popular Party, to make a mockery of Lower 

Canada's tripartite Constitution. 

The only other interesting remark to be printed by the 

Mercury on the subject was a letter written by "C.D.E.". 

Initially suggesting the applicability of the axiom "He 

who pays the penny calls the tune" to the Lower Canadian scene, 

the author proceeded to quash the idea that Jamaica furnished 

a colonial precedent for an itemized Civil List. The procedure 

there, he declared, was "...rather the result of "routine" 

than of a right inherent in their character or derived from a 

positive right...", Jamaica having "...acquired a claim to a 

greater latitude of prerogatives by contributing to the support 

of the military establishment in that Colony...". 

236. Quebec Mercury, 27 April 1819. 
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The Crown, "C.D.'E." maintained, needed local representatives 

to help it rule its far-flung domains. They were essential to 

the framework of Imperial Government. It was natural, therefore, 

he insisted, "...to infer that to that individual alone (i.e., 

the Governor) the Crown meant to leave the choice of those 

assistants or agents...". Such delegation necessarily implied 

"...a kind of security that shall not be rendered nugatory by 

a capricious refusal of the means of supplies, indispensable 

to insure the services of those agents." Consequently, the 

axiom earlier quoted could not, In the author's opinion, agree 

with the spirit of the 1791 Constitution more than accepting 

that "...the Legislature had an undubltable right to refuse 

237 supplies for sinecures and undeserved persons ." 

By the end of Richmond's Administration, then, in August 

1819, it was clear that anglophone opinion in the province 

still frowned upon constitutional theorizing and innovation. 

Correction of obvious abuse and abnormality was acceptable 

but the Assembly's drive to establish theoretical rights was 

not. 

Be opinions what they were, the debate had yet to reach 

a final plateau under Lord Dalhousie's Governorship (19 June 

237. Quebec Mercury, Ibid. 
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1820-28 September 1828). Then, a stalemate would finally 

result effectively ending any new turn of events. It is 

to the debate during that period that we must now turn before 

concluding this question. 

Dalhousle and the Civil List 

That phase of the Civil List debate in which Governor Lord 

Dalhousie and the Lower Canadian Legislative Assembly were the 

protagonists between 1820 and 1822 produced a political and 

constitutional impasse which ended or seemed to end the growth 

of legislative institutions along British lines in the province 

until the Rebellions there had come and gone. In the provincial 

Legislature,it was to pit a growingly impotent Legislative Council 

against a determined and, by now, thoroughly aggressive Legisla­

tive Assembly. The latter, aware as It was of the growing civil 

expenditure in the province and of the Executive Branch's lack 

of adequate funds with which to pay them and maintain its old 

position of political predominance, saw constitutional victory 

in the offing and stubbornly pressed home its case. Through 

its already established right to initiate money bills and its 

power to refuse to vote them, it steadily began to tighten 

its grip on the provincial Executive Branch's life-blood. 

238. Brun, ibid., p. 169. The author notes how the 1821 Civil 
List debate was "...a l'origlne de la deterioration pro­
gressive des relations entre les chambres, qui caracterise 
les dernieres annees de la periode". 
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Montesquieu offered it its rationale while a much increased 

role In provincial life provided its desire. By the debate's 

conclusion, the Assembly's attempt to financially strangle the 

Administration had met with considerable success. So great 

was the financial plight of the Executive and the Assembly's 

success in achieving it, in fact, that the British authorities 

were willing to conceive of a plan to side-step the challenge 

it presented to their authority. This plan, simply put, entailed 

the effective liquidation of the force responsible for it (the 

Popular Party) by a combined process of discrimination, associa­

tion and inundation historically known as the Union Bill of 1822. 

If that phase of the debate produced a political and cons­

titutional impasse for the provincial Assembly, It ultimately 

served to show the British authorities that their system of 

government had by then been already too well learned by Lower 

Canadians to be ignored by their British masters when it failed 

to meet their imperial designs. 

The Legislative Session of 1820-1821 

On 14 December 1820, the Earl of Dalhousie convened the 

new provincial Legislature. Two days later, in a request labelled 

by Le Canadien as "...une contradiction qui ne peut s'expliquer 

que par les Intrigues dont on a fait usage pour faire 

croire au Gouvernement de Sa Majeste en Angleterre, qu'on ne pouvolt 
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239 
gouverner la colonle qu'en rendant nulle sa representation •••", 

he asked the Lower House to make good the 1821 Civil List deficit 
. 240 

of 22,000 pounds sterling on a suitable and permanent basis 

One week later, the Lower House refused his request for reasons 

varying from the wishes of the provincial electorate, Its duty 

to posterity and an unstable and precarious economy, to its 

attachment to the Constitution of 1791- It consented, however, 

to vote supplies on an annual basis and in a constitutional 

24l (Montesquieuian) manner 

On 27 December, in a way strongly suggesting a desire to 

compromise or an actual behind-the-scenes compromise, Dalhousie 

forwarded the 1821 Civil List estimates to the Assembly. These 

he had had divided into six "chapters" or categories and each 

contained a list of the offices and Items requiring funds, the 

242 specific amount required being denoted in each case 

Two months later, on 7 March 1821, Jean Thomas Taschereau, 

chairman of the Lower House committee charged with scrutinizing 

these estimates, presented an un-itemized Civil List bill to 

the Lower House. For the current fiscal year only and encom­

passing revenues already appropriated by provincial law for 

specific purposes (a precedent!) Taschereau's compromise bill 

contained six categories of expenditure, each allotted a 

specific amount. Rejecting any form of compromise, however, 

239- Le Canadien, 27 December 1820. 
240. Le Canadien, 20 December 1820. 
241. Le Canadien, 27 December 1820. 
242. Le Canadien, 10 and 13 January 1821, gives a copy of these 

estimates. 
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243 
those earlier favouring an itemized bill now did their 

unsuccessful best to scuttle Taschereau's bill. Read for the 

first time, on 7 March and for the second time on 8 March, 

it underwent its third and final reading on 10 March and was 
244 

immediately forwarded to the Legislative Council for approval 

There, however, It was already destined for failure. Even 

before Taschereau had introduced the Civil List bill into the 

Lower House, the Council had passed a series of resolutions 

asserting its right to participate in all bills of supply or 

aid and declaring that it would in future refuse to proceed... 

"...upon any Bills of Appropriation for the Civil List which 

shall contain specifications therein by Chapter or Items nor 

unless the same shall be granted during the life of his 

Majesty the King2 ." 

These resolutions the Legislative Assembly countered on 

14 March with a set of its own. Rejecting the Council's claims 

and professing surprise at them in light of its own previous 

constitutional conduct in these matters, the Assembly's resolutions 

243. I.e., Blanchet, Cuvlllier, Neilson, Viger, etc... . 
244. Quebec Mercury, 13 March 1821 offers a copy of the bill. 
245. Quebec Mercury, 9 March 1821. Brun, Ibid., pp. 168-169, 

points to the correctness of Upper Canada's Legislative 
Council 1818 claim that there existed no British precedent 
that money bills from the Lower House could not be amended 
by Upper House. Conflict between both Houses of the Lower 
Canadian Legislature was natural and inevitable. 
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denied the latter's right to "...constitutionally prescribe or 

dictate to this house [the Legislative Assembly J, the manner 

or form of proceeding on Bills of Aid or Supply... [orj upon 

any matter or thing whatsoever." Every attempt of the Legisla­

tive Council to do so, the resolutions declared, was a breach 

of the Lower House's rights and privileges and, 

...all Resolutions by which one branch of the 
Legislature lay down for themselves beforehand, 
and In a general manner, a reule not to proceed on 
Bills of a certain form or description which may 
be offered to them by another branch, is contrary 
to parliamentary laws and usages, to the Consti­
tutional Act, and to the liberties, rights and 
privileges of the other btanches of the Legislature, ~*r 
and even of that branch which adopts such Resolutions 

The Lower House could, the resolutions concluded, constitutionally 

vote sums of money to the government by means of an address. 

Reaction of the Press 

From the Mercury, this train of events elicited only a 

sense of bewilderment. Having taken note of the respective 

positions of both legislative bodies, it bemoaned the fact that 

no solution to the "too important and too delicate" question 

was at hand and expressed regret"... that the differences 

should be so widened as to preclude almost all hope of 

an adjustment •'. 

Le Canadien, on the other hand, was not as perplexed by 

246. Quebec Mercury, 17 March 1821; Le Canadien, 4 April 1821. 
247. Quebec Mercury, 13 March 1821. 
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the bill and events surrounding it. It reacted vigorously to 

the legislative disaster which it said the Lower House had 
248 

by the bill perpetrated upon Itself . In Le Canadien's opinion, 

the Legislative Council could only concur with or veto a money 

bill from the Lower House and could not according to British 

practice alter, amend or change such a bill's intention. Like 

the British House of Commons, the Lower House could, it maintained. 

vote appropriations by address if the situation warranted it. 

Adequate measures were needed to guarantee budgetary economy 

if such were in order. Those receiving funds, Le Canadien 

continued, were still interested in ensuring that the public 

purse strings were not too tightly tied. Here lay the root 

of the problem. "II est clair", it concluded, "...que le 

conseil legislatif tiendra longtemps a ses resolutions, parce 
249 que nombre d'entre eux recoivent des deniers publics ." 

Clearly, then, Le Canadien lay the blame for the Civil 

List "problem" at the Council's doorstep. Indirectly, this 

blame was shared by the Governor who, by his use of the patronage 

at his disposal, was able to influence the Council's members. 

In more theoretical terms, the Executive Power was being 

charged with corrupting and interfering with the Legislative 

Branch of the Government or, more specifically, the leading 

body thereof. 

248. Le Canadien, 21 March 1821. 
249. Le Canadien, 14 March 1821. 
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Interestingly, it was with this same suspicion and 

skepticism that Le Canadien had earlier in the session viewed 

the appointments of Bishop Plessis and L.-J. Papineau to the 

Legislative and Executive Councils, respectively. At that 

time, it had maintained that the appointments were a ploy to 

counter the influence indirectly given to the Lower House by 

the official request for Civil List supplies. Of Papineau's 

appointment it was particularly suspicious, maintaining that 

it might destroy the independence of the Speaker's Chair. In 

suggesting that a salary voted by the Lower House might secure 

its Speaker's allegiance, Le Canadien wondered whether perhaps 

a law which gave "...une indemnite a. tous les membres durant 

leur presence au Parlement, et qui rendroit leurs sieges 

vacans apres avoir accepte une place lucrative, seroit mieux 

250 „ 
que tout cela 

Such a law, it was evident, would undoubtedly prevent 

the Executive Power from exercising undue influence upon 

members of the Legislative Power in the province and would 

act to maintain that separation and balance of Powers essential 

to the survival of the tripartite Constitution. 

By this point in the debate, however, both Le Canadien 

and the Quebec Mercury could seek consolation in the Quebec 

Gazette's view that "...the Constitution granted to this Colony 

250. Le Canadien, 3 January 1821. 
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by the mother country thirty years ago is but going into 

operation." According to this bilingual Quebec City newspaper, 

the misunderstanding between the Council and the Assembly over 

the Civil List bill, would... 

probably be removed by the effect of the 
Constitution itself, which subjects all parties 
to various inconveniencies where there is a want 
of harmony between any of the constituent parts 
of the Legislature2^. 

While this "want of harmony" had not until now manifested 

itself clearly between the Governor and the "de facto" embodi­

ment of the Legislative Power in the province (i.e., the Legis­

lative Assembly), events now transpired which made it evident. 

On 14 March 1821, the Lower House presented an address to the 

Governor critical of the payment of several public officials 

delinquent in the performance of their duties. Asking for an 

end to this absenteeism or a withdrawal of salaries, the address 

criticized three of the province's sinecures: the Lieutenant 

Governorship, Provincial Secretaryship and Lieutenant Governor­

ship of Gaspe as well as the London-appointed Provincial Agent 

whose office was described as "un fardeau inutile sur le Peuple". 

In addition, the Executive Council came in for some abuse as 

did political plurality. The address was concluded by a demand 
252 

for a statement of duties of the Board of Public Audit 

251. See Quebec Mercury, 17 March 1821; Le Canadien, 4 April 1821. 
252. Le Canadien, 11 April 1821. 
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While Dalhousie promised to forward the address to the 

Colonial Office, he also unfortunately made it clear'that he 

would not act upon It until he had received the order to do 

so from his superiors. 

The Governor added further fuel to the Assembly's fire 

when he refused to accept Civil List supplies of 46,060 pounds, 

10s., 2d., offered to him in an address passed by the Assmbly 

two days after the above resolution on 16 March. In rejecting 

the offer on the grounds that it had not been made with the con-
253 

currence of the Legislative Council , Dalhousie left no doubt 

as to his position in the struggle between the province's 

Lower and Upper Houses. By the session's end, Le Canadien had 

conceded defeat for the Assembly in its attempt to woo the 

Governor to its side in the contest with the Legislative Council 

254 regarding the Civil List . This was not totally surprising 

considering the history of the recent Richmond Administration 

and the Legislative Council's alliance with the Governor during 

it. More polished a public figure than Richmond, Lord Dalhousie 

would prove to be no less a defender than he of the constitutional 

status quo. The predominant role of the Executive in the colony's 

political life was no less his main concern and to preserve it 

he too would rely on that other legislative body, the Legislative 

Council, which birth,origin, wealth and privilege made his natural 

253. Le Canadien, 4 April 1821; Quebec Mercury, 17 March 1821. 
254. Le Canadien, 4 April 1821. 
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ally In his struggle with the Assembly. Both had much to lose 

from the latter's victory. 

The failure at compromise cast the dye for the ensuing 

legislative session of 1821-1822. The stalemate about to be 

achieved over the Civil List question would exist for years 

to come. To it, we shall now turn. 

The Legislative Session 1821-1822 

When Lord Dalhousie convened the Legislature on 11 December 

1821, he immediately proceeded to ask the Lower House for a 

permanent Civil List, maintaining that it was an established 

principle in the British Parliament that the Civil List be 

granted for the life of the King255. Three days later, the 

Legislative Council informed the Governor that it would approve 

a Civil List bill along these lines in view of the fact that 

the Canadas were uniquely blessed among all British colonies 

"...by a constitution perfectly analogous to that of the Parent 

State..."! This analogous quality of Lower Canada's Constitution, 

it declared, had led it to see both acquiescence to the Governor's 

wishes and British precedence 4s its "paramount duty256". 

This encouraging response from the Legislative Council the 

255. Le Canadien, 12 December 1821. 
256. Quebec Mercury, 14 December 1821. 
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Assembly countered on 17 December with one of its own: it 

was totally non-committal. In brief, the Lower House confined 

itself to acknowledging receipt of the Governor's message about 

the British Civil List and his request for a permanent Lower 
257 Canadian one 

A new twist was thrown on the question four days later, 

however, when the Governor informed the Lower House that the 

King did not expect "...that the provision of the Civil List 

which it may be deemed purely casual, should be otherwise 
258 

than annually voted ...". This concession drew from both 

the Mercury and Le Canadien an almost immediate response. 

A letter from "Philo-Lucius" appearing in the first condoned 

the new approach to the Civil List suggested by the Governor 

when it explained the differing concepts of the term "Civil List 

in Great Britain and Lower Canada. While, in the author's 

opinion,the British Civil List was and might be granted per­

manently because it was "...essential to the "immediate" dignity 

of the person of the Sovereign...", Lower Canada's could not be 

because it was "...the whole public expenditure as annually 

submitted by the Executive Government of the Assembly...". 

The huge excess that might thereby accrue to the Executive in 

certain periods would, in Philo-Lucius words, give him"... a 

power which was never intended to be given, and it to be hoped 

257. Le Canadien, 19 December 1821. 
258. Quebec Mercury, 24 December 1821. 
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will never be asked ." 

The Governor's novel approach to the question drew an 

even more favourable response in the same paper, the Quebec 

Mercury, from "Common Sense", who, believing that a distinction 

ought to prevail in providing for permanent and contingent 

Civil List expenses, saw no reason why the latter category of 

such expenses could not be provided for by an annual vote and 

appropriation. Aghast at the possibility that the servants and 

pensioners of the Crown whose expenses were of a permanent 

nature might be dependent for their subsistence on an annual 

vote of the Assembly, the author declared that if such a 

situation came about,,".. .the admirable Constitution which has 

been given this Province would be overturned, and the allegiance 

which is so justly due to the King, be eventually transferred 
O (-\ C\ 

to the Representatives of the People ...". 

Le Canadien's reaction to Dalhousie's initiative, on the 

other hand, took the form of a letter by "Junior". Annoyed at 

the lack of logical thought and explanation during the course 

of the debate, the author cited first Blackstone and then De 

Lolme to prove that the British concept of the term "Civil List" 

differed widely from the Lower Canadian one and that the British 

Parliament had not seriously diminished its powers by granting 

259. Quebec Mercury, 21 December 1821. 
260. Quebec Mercury, ibid. 
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a Civil List to the King for life. The provincial Legislature's 

opposition to granting a budgetary Lower Canadian Civil List 

to the Crown was, "Junior" concluded... 

une opposition juste et raisonnable, qui tire 
son principe du desir de conserver des privileges 
que la bonte de la Mere - Patrie voulut bien nous 
accorder en nous donnant une constitution dont 
nous serions indignes si nous permettions a qui 
que ce fut d'en violer les loix, sans faire tous 
les efforts possibles pour les maintenir2"1. 

In contrast with the Mercury, Le Canadien appears, if we 

are to judge by the only comment published by it on the question 

at the time, to have rejected the Governor's proposal to provide 

for the Civil List along British lines. Le Canadien's rejection 

foreshadowed what was to come in the Assembly. Le Canadien's 

rejection of the Governor's Civil List proposal was not as 

inconsistent with Montesquieuian theory as might at first appear. 

The expenses of the civil administration in the colony of Lower 

Canada and in any colony for that matter accounted for a more 

than substantial part of its budget. The mania for public works 

and the funds with which to finance them had not as yet made 

their appearance on the colonial stage, at least not in Lower 

Canada. Public works were confined to improving roads and 

building bridges. These could be postponed for the immediate 

future without provoking any crisis in the government of the 

province. If public officials went about their normal tasks 

26l. Le Canadien, 26 December 1821. 
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and the judicial system operated as it should, many were those 

who at that time would still consider the government effective. 

Compliance with Dalhousie's scheme assured the continuance of 

a paid civil service and the consequence of a situation like 

this would be a constitutional imbalance. The Executive Branch 

could continue to function while the Legislative Branch would 

become a lion without teeth, growling much but incapable of any 

constructive activity. 

On 29 December 1821, the Assembly addressed the Governor 

and asked him to lay before it various statements and reports 

related to provincial finances. On 7 January 1822, it asked 

the Governor to order the Receiver General of the province 

or his Deputy "...to lay before the House a statement of the 

monies by him received and paid since the commencement of the 

Constitution to the year l8l6, and from the year l8l6 to the 

first of January 1820 in conformity to former addresses (i.e., 
262,, 

to Richmond) from the House ". Scrutiny, then, was the mood 

of the Lower House as, on 7 January 1822, it went into a 

committee-of-the-whole to consider J.T. Taschereau's motion to 

grant Civil List supplies to the Crown. At this juncture, 

complaints that the committee could not proceed before knowing 

what funds currently existed in the provincial chest quickly 

brought proceedings to a halt. 

262. Quebec Mercury, 8 January 1822; Le Canadien, 9 January 1822. 
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The Assembly's scrutinous frame of mind was further 

confirmed when, five days later, on 12 January, sitting as a 

committee-of-the-whole in consideration of the Public Accounts 

Committee's recent report, it passed several resolutions 

designed to ensure proper control of public funds. Specifying 

that the latter were to be spent only where allocated and that 

the provincial Receiver-General and his staff were henceforth 

to be held legally responsible for funds spent without legal 

authorization, the resolutions also denied further provincial 

responsibility for army bills extant subsequent to ex-Governor 

Sherbrooke's earlier proclamation. Lastly, they called for 

acts of indemnity for all public expenditures made by anyone 

acting under executive authority for and during the years 

1819 and 1821, to the extent of sums voted by the Lower House 
263 

for those years 

When, therefore, on 14 January Taschereau renewed his 

attempt to have supplies granted to the Crown, his motion was 

unsurprisingly defeated by a vote of 26 to 5-

263. Quebec Mercury, 15 January 1822; Le Canadien, 16 January 
1822. Brun, ibid., p. 64, described the Imperial Govern­
ment's 1823 decision to view Receiver General Caldwell 
(Jr.) defalcation' as a case of personal legal responsibility 
as "...la seule contribution du gouvernement anglais au 
developpement de la responsabilite locale des conseillers 
du gouverneur." By implying, however (ibid. , p. 6l), 
that such responsibility opened the road" ("laisse entre-
voir") to the political responsibility of "responsible 
government", he is guilty of reading the present into 
the past and seeing a development which did not take 
place. Legal responsibility continues to exist with 
political responsibility and is parallel to it, not 
anticipatory. 
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Following this defeat, yet another motion stipulating that 

"permanent provision" be made for support of the province's 

civil government and the honour and dignity of the Crown during 

the life of the King was quashed, this time by a vote of 31 to 

n264 

5 • To conclude these proceedings, the Assembly passed 

several more financial resolutions basically claiming that 

there existed no parity between the province and the Mother 

Country with respect to the Civil List. While one resolution 

referred to a possible permanent List as "...un abandon formel 

d'un des plus anciens et principaux privileges des assemblees 

coloniales, du poids que doit avoir cette province et des droits 

et privileges du peuple de cette province", another plainly 

stated that the Lower House was prepared to grant a supply bill 

in conformity with its offer of 1810 and according to terms 

indicated in the Addresses from the Throne at the opening of 

the Legislature in l8l8 and 1819. The most interesting 

resolution was, however, the one which maintained... 

Que la division des pouvoirs, legislatif, 
executif et judiciaire, 1'independance des juges 
et la comptabilite des officiers du gouvernement 
sont des attributs essentiels de la constitution 
britannique, dont jusqu'a present cette province 
a ete et est encore privee, et qu'a tous ces egards 
il n'y a aucune ,-parite entre la mere-patrie et 
cette province 2. 

264. Quebec Mercury, 22 January 1822; Le Canadien, 16 January 
1822. 

265. Le Canadien, 23 January 1822. 
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Its implication as well as the implication of the other 

resolutions was clear. In short, no permanent Civil List was 

going to- be voted to the King, not even in its limited English 

sense, until Lower Canada's constitutional practice was brought 

into line with that of Great Britain. No un-itemized Civil 

List in the Lower Canadian sense was ever going to be passed 

by the province's Legislative Assembly. The resolutions dis­

claiming similarity between the Civil Lists of Britain and her 

Lower Canadian colony was undoubtedly framed to protect the 

leaders of the Popular Party from the charge that they were two-

faced on the question of constitutional analogy and that they 

should accept the analogy here with respect to the Civil List 

if they were really Intent on seeing reproduced in Lower Canada 

a constitution as tripartite, British and Montesquieuian as 

the one enjoyed by the Mother Country. By unequivocally denying 

the similarity of the term, Popular Party leaders remained free 

to cite Montesquieu and other British constitutional theorists 

in support of their position on the Civil List and any other 

constitutional issues which might arise. 

By the session's end, the Assembly's attempt to wrest 

control of public funds away from the Executive Branch was 

beginning to bear fruit. Coupled with its refusal to grant 

supplies in any way detrimental to its full control of them, 

the Assembly had striven to ensure that strictly legal procedures 

were used to appropriate and authorize the use of such monies. 
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In addition, it had newly adopted a policy of refusing to 

renew Financial Acts such as 59 George III which authorized a 

tax on imported dry goods, wines, liquors and tea. 

Netting an annual revenue of 20,000 pounds sterling, the 

latter Act had constituted a fund from which the Governor 

could temporarily draw under his own authority2°6. it was one 

of many which had previously been available to him for such 

purposes but which were no longer being renewed by the Assembly 

in an attempt to tighten the financial pressure on the Adminis­

tration. 

In May 1822, Herman Ryland's "Circular" informing a number 

of public servants that allowances due to them could not be 

immediately paid mutely testified to the success of the Assembly's 

financial tactics. The Power under the Constitution which 

appointed to office and directed the Government was now shown 

to be unable to provide for the salaries of certain of those in 

its employment. Their allegiance was consequently bound to 

suffer, if not to disappear, with time. 

A letter from "Hector McPlaintruth" appearing in the 

Quebec Mercury now voiced fears similar to those above and made 

266. Le Canadien, 27 March 1822. Dalhousie, in partial compliance 
with the Assembly's resolution in this respect (passed 
on 12 January 1822) was to inform it of his decision to 
no longer advance money on his own authority and responsi­
bility for Civil List expenses falling under the category 
of local establishments (i.e., local works). See Quebec 
Mercury, 8 February 1822. 
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it obvious that by June most Lower Canadians were aware of the 

situation which prevailed with respect to the province's 

finances. Ryland's "Circular", the author claimed, 

...comes abroad to the mortification of its 
advocates, proclaiming in effect the partial 
triumph of those principles for which the Assembly 
had contended and which, it was pretended, could 
never constitutionally be relinquished. 

Public servants and government pensioners who had since 1818 

appeared in the Civil List estimates under the category of 

"permanent expenses" were now acknowledged to be of that 

category which formed no part of the civil government. Financial 

weakness, "McPlaintruth" wrote, was the sign of a weak Government 

and an avowal of such weakness could only compound the matter. 

The King's representative might indeed preserve the trappings 

and nominal patronage of Royalty, 

...but if in reality he ceases to possess 
the power of rewarding merit and of protecting 
the oppressed, as well as chastising insolence 
or disobedience among the servants of the crown, 
he is reduced to the level of a mere paymaster 
to dole out the munificence of the people. 

It was in the people, the author argued, that the real 

patronage would then reside, it becoming increasingly more 

"effectual" by their annual exercise of it. The result, 

"McPlaintruth" concluded, would be that... 

The King may appoint to office but the Commons 
will annually indulge in the prerogative of in­
creasing, diminishing or retrenching it. They 
will weigh the Candidate and reward him according 
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to their views of his merit, and there will 
remain enough of Royalty to become odious 
from its association with the idea of trans­
atlantic Sovereignty2"'. 

The situation, then, was clear. Financial control was 

synonymous with the right to govern. A change in the control 

of state finances normally affected a change in the right to 

govern either immediately or in the foreseeable future. By 

1822, a combination of both the Assembly's policies and changing 

circumstances in Britain had led to a financial impasse in the 

province. The Legislature was well on its way to securing 

control of the province's finances with its inevitable prize of 

supremacy in the "State". All the while., though, it only claimed 

to be attempting to redress the imbalance in the Montesquieuian 

scheme of things. The result, however, must surely be a constitu­

tional imbalance in favour of the province's Legislative Branch 

rather than in favour of its Executive Branch as had hitherto 

been the case. 

In Britain, the same struggle had been fought and won by 

the Commons in the 1780's. The Revolution of 1688 had theoretically 

settled the question of Legislative (i.e., "parliamentary" is 

more popularly used) supremacy nearly a century earlier. The 

eighteenth century had witnessed the Legislative Branch's struggle 

to give substance to that theory even though the theory of the 

267. Quebec Mercury, 11 June 1822. 
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division and balance of power was subscribed to and accepted 

by most as the manner in which the Constitution did and should 

operate. Due, however, to the financial resources and preroga­

tives which remained at its disposal until the second half of 

the century, the power of the Crown,the Executive Power in the 

State, had remained immense. Great enough to permit the formu­

lation of the tripartite view of the British Constitution by 

such eighteenth century constitutional theorists as Montesquieu, 

Blackstone and DeLolme, these powers had to be curbed before 

the Legislative Branch truly laid claim to supremacy within 

the Realm. While the growing tide of middle class democracy 

and the Reform Bill of 1832 which it brought about completed 

this process, it was really perhaps the financial difficulties 

into which the Crown increasingly fell as the l8th century wore 
Of.Q 

on that wrought the greatest blows to Royal power . By 1782, 

268. By the Civil List Act of 1698, Parliament had assumed 
control of the national debt and the expenses of the 
armed forces. King William and Queen Mary had in 
consequence thereof been granted a revenue of 700,000 
pounds sterling annually to defray the cost of both the 
royal establishment and the Civil Government of the King­
dom. George I, their successor, was successful in getting 
Parliament to make good a deficit in this Civil List 
revenue (primarily derived from customs and excise taxes), 
on condition that he turn over funds in excess of 700,000 
pounds sterling derived from this source. Through Walpole, 
his successor George II obtained an t800,000 Civil List 
deficit grant from Parliament. George III, who succeeded 
him, however, was unfortunate to have his Civil List 
revenue transferred to Parliament by the Civil List 
Act of 1760 in exchange for a fixed revenue during an 
era of rising prices. When by 1769, the Civil List deficit 
had risen to more than 6500,000., the Commons demanded to 
examine the Civil List accounts before paying it. The 
Commons paid, but through Lord North's insistence, it 
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was made to wait until the ensuing session before 
examining the accounts in question. When eight years 
later, theCivil.List debt had again amassed to total 
more than L600,000., North was finally forced to 
concede on this constitutionally vital point: he 
presented the accounts in exchange for the Common's 
agreement to pay the deficit [See B.E.A. Reitan, 
"The Civil List in Eighteenth- Century British 
Politics: Parliamentary Supremacy versus the In­
dependence of the Crown." The Historical Journal, 
vol. IX, 3 (1966), p. 32]. It was Lord John Cavendish, 
the author claims, who recommended that the Prime 
Minister annually apply to Parliament as the Civil 
List deficit occurred. This he notes, was the germ 
of Edmund Burke's economic reform ideas of 1780. 

Under the tripartite Constitution [Reitan, ibid., p. 326], 
however, it was essential that the Civil List remain 
independent of parliamentary control. Lord North's 
"acquiesence" in the parliamentary examination of the 
Civil List accounts as a precondition to their pay­
ment by that body, the Legislative Power under the 
Constitution, meant that this essential prop to the 
Executive Power's independence had been lost. While 
North maintained that the King night continue to do 
what he liked with Civil List supplies, his financial 
advisors claiming responsibility for it to him only 
[Reitan, ibid., p. 321], the opposition now argued 
that Parliament had both the right and the obligation 
to investigate and regulate the Civil List especially 
when it was called upon to pay its deficit [Reitan, 
ibid.,, p. 327]. When therefore, in 1777, Lord North 
accepted a grant of L900,000., as sufficient to meet 
the Civil List expenses, he effectively established 
the First Lord of the Treasury's responsibility for 
it, even though the latter had no means of regulating 
how it was spent. Despite the fact that this responsi­
bility might only be tested when a Civil List deficit 
was presented to Parliament, inflation in the latter half 
of the l8th century assured that deficits would be the 
order of the day in the immediate future. So too, then, 
would the question of responsibility for these. 

By 1780, the concept of the Civil List as an "independent" 
source of revenue for the Crown or Executive Power again 
came under attack, this time in the form of Edmund 
Burke's Economical Reform Act. While this act attempt­
ing to extend parliamentary control over the Civil List 
failed, two resolutions passed by the House of Commons 
on 6 April 1780 showed that time was definitely running 
out in the Executive Power's attempt to keep the List 
free from parliamentary control [Reitan, ibid., p. 333]. 
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the philosophically Lockian British House of Commons had 

secured control of the Civil List and had greatly reduced the 

independence of the Crown, the Executive Power, in the process. 

The public pressure which had helped to bring about the Commons' 

supremacy had, it should be recalled, found its expression in 

petitions like those of Rev. Wyvill which urged the abolition 

269 
of sinecures, exhorbitant salaries and unmerited pensions 

Burke's Bill (see below), it should also be noted, had been 

passed in the face of the opposition arguments that the King 

was the only judge of what officers were needed to carry on 

the executive business of government. 

Much the same complaints and much the same defence were now 

in evidence in Lower Canada. The force of public criticism here, 

however, apparently found expression more in the medium of the 

The resolutions, best known as the Dunning resolutions, 
after their proponent, declared "...that the influence 
of the Crown has increased, is increasing, and ought 
to be diminished...", and "that it is the opinion of 
this committee that it is competent to this House to 
examine into, and to correct abuses in the expenditure 
of the Civil List revenue, as well as in every other 
branch of public revenue, wherever it shall seem 
expedient to the wisdom of this House to do so" [Reitan, 
ibid., p. 333]. 

When in 1782, Lord Rockingham and his Whigs came to power, 
Burke's Bill was re-introduced and passed. While its 
provisions were soon by-passed, a deficit of close to 
L900,000., having amassed by 1802, the act succeeded 
in "bringing the Civil List under parliamentary observation 
and regulation "thereby destroying forever the concept of 
the British Civil List as an independent financial pro­
vision of the Crown [Reitan, ibid., p. 329]. 

269. Reitan, ibid., p. 329. 
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press than through the mass-circulation petition, although we 

must be careful not to dismiss the growing importance of the 

latter. Le Canadien had itself led the attack on "les gens 

en place", "les grosses salaires" and unmerited pensions 

270 
throughout the period 

While a difference between the British and Lower Canadian 

Civil Lists had existed until Lor-d Dalhousie's modification 

in 1822, the constitutional implications of parliamentary or 

legislative control of both had made them somewhat similar. 

The non-existence of an essential and locally controlled and 

supported military force as well as the lack of a national 

debt and other trappings of an independent power had undoubtedly 

led the struggle to uphold the tripartite Lower Canadian Constitu­

tion of 1791. It had even forced the struggle to secure pre­

dominance of the Legislative Power over the two other Powers 

of the State under that Constitution to include a debate over 

the personal salary of the Governor and his immediate assistants. 

270 - Note this retrospective comment by Le Canadien, 19 July 
1820, for example: "Mais ce qui paroitra extraordinaire, 
et ce qui prouve en meme temps combien 1'on a fait peu 
d'usage de la censure de la presse dans ce pays, c'est 
que notre Liste Civile a ete offerte (sic) a. la province 
des le commencement de notre presente constitution; mais 
le grand nombre de gens en place qui etoit alors dans la 
Chambre d'Assemblee, fit que la mesure fut negligee comme 
devant etre un jour plus genante. 11 etoit plus commode 
de n'avoir aucune surveillance; et c'est la raison qui 
a fait quadruple (sic) la Liste Civile dans le court 
espace de vingt-cinq annees...". 
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The struggle for control of Lower Canada's Civil List?it 

must be said in the last analysis, came to be not very different 

from the struggle for control of the British Civil List in the 

1770's and 1780's and, indeed, throughout the eighteenth century. 

Finding its initial justification in the Assembly's desire to 

maintain the balance and separation of Powers in the "State", 

it quickly came to be seen for what it really was and the 

transformation it would produce in the balance of Powers. The 

patronage synonymous with control of the Civil List and the 

importance of that patronage in establishing effective control 

of the provincial administration became recognized as the real 

prize in the contest. 

Lower Canada, though, was not a State in the early nineteenth 

century. Nor was there any real prospect of its becoming so 

271 until the middle of that century' .Supremacy within the"State" 

in Lower Canada was not possible under the prevailing system 

of Empire. It was, however, unfortunately but predictably 

272 equated with the notion of supremacy of the "State ". 

Lower Canadian critics of the Legislative Assembly had early 

271. By that time, many "Englishmen" questioned the value of 
British colonies and were prepared to see them go. On 
this point see Robert L. Schulyer, The Fall of the Old 
Colonial System. Oxford University Press, 1945, Chapter 
II (The Rise of Anti-Imperialism) and Chapter VI (The 
Climax of Anti-Imperialism). 

272. Brun, ibid., p. 19- The author cites W.J. Ashley's 
The Constitutional History of Canada, p. 15, on this 
point. 
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grasped and intuited the subtle shift in the nature of the 

legislative battle in the province. By 1822, it seemed clear 

to all concerned that a victory for the Assembly in this 

struggle would leave just "...enough of Royalty to become 

odious from its association with the idea of transatlantic 

Sovereignty." The apparent determination of Lower Canada's 

political leaders to achieve this control and the vision of what 

such control over the province's Civil List would give them 

undoubtedly laid some of the seeds of the discontent which 

would blossom later in Lower Canada. If predominance of the 

Legislative Branch was the inevitable outcome of a tripartite 

Constitution under the changing forces of the early nineteenth 

century, it was nevertheless resisted in the colonial context. 



CONCLUSION 

The summer of 1822 gave rise to a singular event which 

perhaps did more than any other occurence during this period 

to encourage political restlessness in the minds of French-

speaking Lower Canadian leaders: the proposed Union Bill, 

Conceived amidst conditions of frustration on the part of 

Lower Canada's mercantile anglophone community at the 

"inveterate anti-British and anti-commercial prejudices" of 
273 

the province's French-speaking population as well as in 

the current financial difficulties between the Lower and 

Upper Provinces, the abortive Union Bill had constituted an 

attempt by the British Government to solve these problems. 

When, however, it became apparent that the union proposal which 

274 
it contained was totally unacceptable to the majority of 

Lower Canadians, the latter was removed from the bill which 

finally emerged in 1823 as the Canada Trade Act. Resolving 

the problem of financial difficulty between the two provinces, 

the Act limited the Lower Canadian Legislature's powers to 

enact financial legislation impinging upon the Upper Province's 

commercial life and provided for the commutation of seigneurial 

275 lands into lands held under free and common soccage 

273. Christie, ibid., volume II, p. 387. 
274. The proposal was merely for the union of the two Legislatures. 
275. Christie, ibid., pp. 382-383. 
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While the proposal In the original bill designed to 

"restore" royal supremacy over the Catholic Church In Lower 

Canada had merited for it the hostility of the province's 

catholic clergy, it was chiefly its union proposals that seemed 

most instrumental in galvanizing popular nationalist sentiment 

into opposition across the province. Proposing higher member­

ship qualifications for the Legislative Assembly, a quinquennial 

life-span for the same body and anglicization of its proceedings, 

the ill-fated measure had also suggested that two members of 

each of the surviving Executive Councils be appointed by the 

Governor to non-voting but otherwise fully-privileged seats in 

276 

the new Assembly . Here, it was contended, they could re­

present the Executive's point of view without directly influencing 

the proceedings of the Lower House. The proposed bill, it 

should be mentioned, had also authorized the Executive to 

appropriate the surplus revenues of both provinces for a certain 

number of years with or without the proposed Legislature's 

277 consent ''. 

The Union Bill had come under fierce constitutional attack 

from the press in both Lower and Upper Canada. Echoing the 

Kingston Herald, Le Canadien noted in late November 1822 that 

the surplus revenue clause was "...en contravention directe aux 

276. Ibid., pp. 385-386. 
277. Le Canadien, 20 November 1822. 
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principes essentlels de la Constitution britannique...". The 

executive councillors clause, it continued, suggested that... 

II seroit sous plusieurs rapports plus expedient 
que l'assemblee nominale fut entlerement abolie et 
que l'executif fut expressement revetu de tout le 
pouvoir legislatif. Sa responsabilite sera plus 
incontestable et plus directe, et le gouvernement 
seroit plus simple27°... . 

If, Le Canadien maintained, several assemblymen had in the 

past shown themselves to be weak and vascillating with respect 

to the interests of their constituents because of the Executive ' 

wishes and if on several occasions personal interest, ambition 

and fear of displeasing had swung the balance of votes despite 

the call of duty and the presence of those whose interests 

they were sworn to defend, then what would it be like... 

lorsqu'ils auront a leurs cotes (sic) l'executif 
lui-meme, dans la personne de ses emissaires? 
lorsqu'ils seront excites par les discours de ces 
derniers? Ce sera alors qu'un clin d'oeil suffira 
pour decider les questions les plus importantes: 
ce sera alors, Canadiens, qu'on ne consultera 
plus vos interets et que vos interets et que vos 
representans attendront un regard pour voter pour 
ou contre vous279... 

The proposed union was, in Le Canadien's mind, the work 

of "anti-Canadiens". If they had been genuinely interested in 

the peace, prosperity and good government of the province, these 

278. Le Canadien, ibid. 
279. Le Canadien, 11 December 1822. 
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people would have attacked instead the composition of the 

Legislative Council rather than that of the Lower House. They 

would also have criticized the "...melange de tous les pouvoirs, 

legislatif, administratif et judiciaire, du peu d'economie et 

du mauvais emploi des deniers public (sic) des entraves perpe-

tuelles mises a 1'education, I la passation des lols utiles 

et a 1'etablissement du pays ... . 

If, in fact, they had attacked the Assembly instead of the 

province's real ills, Le Canadien insisted, then the justifiable 

conclusion was that it was because the latter... 

"...etoit enfin parvenue au moment de faire 
porter remede a tous ces abus et faire jouir 
tous les habitans du pays sans distinction, des 
avantages de la constitution tel que l'a voulu 
(sic) ceux qui nous l'ont donnee. 

It was pleasing to see, therefore, it concluded, that despite 

the animosity of Montreal's "anti-Canadlens", the province's 

leading anglophones and perhaps a majority of their followers 

had signed "Canadien" petitions favouring the retention of 

the 1791 Constitution. "Cela", noted Le Canadien, "indique 

une Union que nous desirons bien sincerement et que nous 

voudrions voir perpetuelle." 

It was people like Receiver-General Caldwell who opposed 

the proposed union because of the danger of eventual political 

280. Le Canadien, 1 January 1823. 
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and moral contamination from the South inherent in it for 

Lower Canadians who were, in its mind, the real Englishmen 

in the colony, "...comme nous le sommes de coeur et d'esprit 

These concluding words, therefore, and the crisis which 

engendered them constitute a fitting conclusion to this discussion. 

They provide a good focus for a view of Lower Canadian thought 

on the Constitution of 1791 at this point as illustrated through­

out the period by Le Canadien and the Quebec Mercury. The 

reaction to the union proposals mutely testifies to the extent 

to which those engaged in the political and constitutional debate 

of these years had remained intellectually and emotionally 

committed to an eighteenth century view of the Constitution of 

1791. 

The debate over the union proposals saw Montesquieu's 

vision of a tripartite Constitution re-affirmed and re-stated 

as the "sine qua non" of colonial harmony and well-being. 
282 

It showed too that any concept of responsible government 

281. Le Canadien, 22 January 1823-
282. The Mercury's opinion on the question, insofar as it had 

one, was probably stated by "C.D.'E." who noted (see 
p. 423 of the 1822 edition) that the surest way of success­
fully averting the real danger with which Lower Canada was 
menaced (i.e., independence), was... 

to interest the Government itself, and to submit to 
the consideration of his Majesty's Ministers whether, 
by the intended measure [the Union Bill] the nature of 
the elements composing the united Legislatures shall 
be so altered as to remedy the existing defects in the 
administration of these Provinces - whether the projected 
amalgamation shall prevent the irregularity of its march -
whether the compound aristrocratic branch shall receive 
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was the last consideration in the minds of Lower Canadian 

politicians and constitutional theorists. Never once had it 

been suggested by the latter that the provision dealing with 

executive councillors could be turned about so that the 

councillors in question were instead to represent the views 
283 

of the Assembly's majority in the Executive Council . While 

this alone would not have constituted responsible government, 

it would certainly have been a step in that direction. No 

such proposal, however, was made. The tripartite view of the 

1791 Constitution held sway over Lower Canadian political and 

constitutional thought until the mid-l830's. Executive councillors 

in the proposed Legislature meant the future presence and inter­

ference of the Executive Branch in the affairs and business of 

the real embodiment of the Legislative Branch, the Assembly. 

This was both intolerable and unacceptable. 

A study, then, of the political and constitutional thought 

of Lower Canada during the period 1805-1823 as found in 

Le Canadien and the Quebec Mercury reveals that there were 

two different interpretations about the kind of constitution 

the province possessed and how it was to operate. Le Canadien 

represented francophone Lower Canadian interests in the Lower 

an increase of influence capable of maintaining the equipose 
between the effective influence of numbers and the moral one 
of its head, - whether, in fine, the intended alteration 
shall certainly be productive of such beneficial effects 
as will overweigh the certain inconvenience which must 
inevitably be the result. 

283. Brun, ibid., p. 206 notes how Dorchester had made such a 
recommendation in 1793-
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House and outside of it. This group was united economically 

and spiritually and was distinguishable from its opposite by 

its language, its religion, its laws and its history. In 

Le Canadien's opinion, Lower Canada had been granted a constitu­

tion modelled along British lines. This tripartite constitution 

did not operate naturally because of the unwillingness of the 

province's successive Administrations to allow it to do so. In 

this,various Administrations had been abetted by the Executive 

Council, the Legislative Council and anglophone mercantile 

interests in the colony and their supporters. 

If Le Canadien represented the former interest group, the 

Quebec Mercury spoke for the latter which was also united 

economically and spiritually. At first, the Quebec Mercury 

had refused to recognize the analogous quality of the Constitution 

of 1791 with the British Constitution. Lower Canada was a 

colony whose duty it was to obey the wishes of the Mother Country 

as expressed by the provincial Executive. Only gradually did 

its view of the Lower Canadian Constitutional Act change. When 

it finally did, the Mercury appeared to favour a merger of the 

Legislatures of the Upper and Lower Provinces as the most, 

effective way of maintaining British control over discontented 

and pretentious elements within the Lower Province. 

The distrust which prevailed in the province and which was 

reflected in both Le Canadien and the Quebec Mercury during 

the period 1805-1823 would help the seeds of discontent to grow 

and take root within the province in the coming years. This 
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discontent was undoubtedly stimulated by events surrounding 

the Union Bill in 1822. Because the solution to this distrust 

which was discovered by W.W. Baldwin a few years later and made 

possible through the collaboration of his son Robert and 

Louis-Hyppolite LaFontaine two decades later had not yet 

seen the light of day, this mistrust grew into frustration. 

An impasse had been reached in 1822 which could only be suitably 

resolved by independence or responsible government. While the 

former was then impossible, the latter had not yet been enunciated, 

debated and accepted by those concerned. 

Lower Canadians could, nevertheless, be given credit for 

mastering the British parliamentary system in the space of a 

few short years since the granting of the Constitution of 1791• 

While not the ones to formulate that theory of government which 

was to become our own, their adaptation to the British system 

of government in the first quarter of the nineteenth century 

laid the groundwork for the birth of that system of government 

which we now enjoy. On that base our present system grew and 

flourished. 

Too wedded to Montesquieu's vision of the eighteenth 

century British Constitution to diverge from it, Le Canadien 

its followers and the leaders of the Popular Party in the 

Assembly had chosen, instead, to follow the American constitu­

tional example. Very reluctantly, the Quebec Mercury had come 

to accept that same view of the province's Constitution and 

constitutional life, having resisted it for so long in order 
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to defend and buttress anglophone political control there. 

More preoccupied with the economics of running the province, 

the Mercury had emerged as the poor cousin in the constitutional 

debate which gripped Lower Canada in the first quarter of the 

nineteenth century. Nevertheless, it had helped to mould and 

formulate Lower Canadian thought and life during a crucial 

period of our history, a period of apprenticeship in the 

British system of government of which we are today the heirs 

of Lower Canadians. To them, our physical and spiritual 

ancestors, we owe much. 
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ABSTRACT 

Lower Canadian Constitutional Thought as seen through 
Le Canadien and the Quebec Mercury (1804 - 1823) 

Without really looking at what took place in Lower Canada 

in the years between 1791 and 1838, many of Canada's major 

historians have assumed that the theory of responsible government 

which lies at the basis of our system of government first took 

root there in that period. What happened was actually quite 

different and is the subject of this study. 

Covering the period between 1804 and 1822, this thesis sets 

out to examine what Lower Canadians were thinking and writing 

about the Constitution of 1791 and the way it was being put into 

effect by the British authorities and their own politicians. 

Constitutionally and politically, Lower Canadians were men of 

the eighteenth and not the nineteenth century. Their constitu­

tional model was the system of government which had been enjoyed 

by Great Britain since the Glorious Revolution in 1688. This 

Constitution was amenable to change and was currently reeling 

from the onslaught of forces which were overtaking modern Europe 

towards the end of the eighteenth century. Composed of three 

branches or arms, the Executive, the Legislative and the Judiciary, 

which were supposed to function independently but in balance with 

one another, the British Constitution was now experiencing a 



severe shift in its balance of Powers. This shift was destined 

to result in supremacy for the Legislative over the Executive 

Branch. 

In Lower Canada, only the elements of this Constitution had 

been given by the Constitutional Act of 1791. Debate soon arose 

whether Lower Canada had been given a Constitution which was 

the "image and transcript" of the British Constitution or whether 

the Constitutional Act was merely an imperial act designed to 

govern a distant, conquered colony. If the 1791 Act had provided 

a Constitution which was the "image and transcript" of the 

British one, then its institutions must be likened to and function 

just as their models did in Great Britain. If the 1791 Act were 

merely an Imperial act providing for political institutions not 

modelled upon those of Great Britain, then these bodies must 

confine their activities to the strict limits set out by the 

Act. The Quebec Mercury, the voice of English-speaking merchants 

in Quebec City, the capital, took the latter view, while Le 

Canadien, the voice of the Popular Party in the Legislative 

Assembly^took the former view. 

With this point of view each approached the three constitu­

tional crises which form the basis of my thesis: the debate to 

exclude Judges from sitting and voting in the Legislative 

Assembly; the attempted impeachments of Justices Sewell, Monk 

and Foucher and the debate over the provincial Civil List or 

budget. In approach then, each paper interpreted events from 



the above described positions. What happened was good or 

bad depending on whether it offended against the theoretical 

assumptions held by the respective newspapers. 

Trying its "democratic" wings, the Legislative Assembly 

played out a role not dissimilar from that enacted by its British 

counterpart, the House of Commons. Insecure in its partial-

nobility, the Legislative Council fought a rear-guard action and 

allied itself with the Governors against its aggressive legisla­

tive twin. The Assembly expelled the Judges from its midst but 

failed to successfully Impeach the three Judges in question. 

It was partially successful in its efforts to secure control of 

the province's Civil List or budget. All in all, however, it 

managed to win over to its view of the Constitutional Act even 

the conservative and cautious Mercury.The view of the Constitution 

of 1791 as "the image and transcript" of the British Constitution 

came to be accepted by many in the province as the way in which 

that Constitution should operate. This was a far cry from the 

theory of responsible government or cabinet responsibility 

to the House of Commons then developing rapidly in Britain 

and adopted by the succeeding generation in Lower Canada. 

Le Canadien and the Quebec Mercury expounded these views 

and played a vital role in disseminating them throughout the 

province. By and large the poor cousin in the debate, the 

Mercury spent most of its time during this period in defending 

anglophone political supremacy within the province. 



This blinded it to Le Canadien's Montesquieuian interpretation 

of political events unfolding in the colony and made for some 

lively exchange of views. If in the end the Mercury moved 

closer to Le Canadien's constitutional position, both remained 

far removed from any concept of responsible government then 

being born both in Britain and in Upper Canada. 


