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HUMAN RIGHTS CONSEQUENCES OF
MANDATORY HIV SCREENING POLICY OF
NEWCOMERS TO CANADA

Laura M. Bisaillon

We were uncomfortable with the fact that the Canadian HIV” policy
did not apply for work visa applications for nationals of all conntries.
We started to say jokes like, “HIV from Germany is very welcome
in Canada. HIV from UK, well, very nice! But, HIV from Brazil?
No, we don’t want Brazilian HIV.” 1t is meaningless! (Informant)

Ethics always has tronble competing with econonsics.’

The promise and implications of a policy are not transparent and eas-
ily evident in its text . . . the “architecture of meaning” of a policy is
revealed by the systematic investigation of policy categories and labels,

metaphors and narratives, programs and institutional places”

ABSTRACT

This paper focuses on the key human rights consequences of the HIV screening policy
that applies to all permanent and some temporary resident applicants to Canada.
This mandatory policy was introduced in early 2002 by Citizenship and Immigration
Canada after consultation with Health Canada. The policy has yet to be evaluated
and, until recently, the actualities of the medical encounters where festing occurs in
domestic and international settings have not been researched. There is no systematic
documentation of the policy’s implications on either the lives of persons who submit
to mandatory testing or on health systems. This article argues that there are sound
options for responding to the human rights challenges posed by the screening policy.
Data were obtained from secondary literature and findings from empirical fieldwork
and research among immigrants living with HIV '/ AIDS in Canada. This paper
adds to theoretical and applied health services and interventions work by focusing
attention on avenues for addressing key human rights concerns posed by the policy.
These are identified and critically explored through the framework that Lawrence
Gostin and the late Jonathan Mann developed in 1999, which was later extended
by Barry Hoffmaster and Ted Schrecker in 2000. The article concludes with four
recommendations for addressing the central human rights consequences of the policy.

INTRODUCTION

Since 2002, Canada has required HIV testing of all persons aged 15 years
and above who request Canadian permanent residency (such as immi-
grant and refugee persons) and temporaty residence (such as migrant
wortkers, students, and long-term visitors from designated countties).’
HIV screening, which takes place during the immigration medical exami-
nation carried out in sanctioned Canadian and foreign medical offices,
is a mandatory component of Canada’s immigration process. Until
recently, little has been documented about the empirical functioning
and consequences of the mandatory policy on persons tested and on
health systems because the policy has not been systematically followed or
reviewed since its introduction more than eight years ago.*

This serologic screening program is said to be “unique” because its pub-
lic health goals are said to include health promotion rather than exclusion



of petsons living with HIV/AIDS (heteafter referred
to as PHA).” However, while the policy is arguably
effective in containing costs to the public health care
system in Canada by limiting the number of HIV-
positive immigrants and making inadmissible certain
categories of HIV-applicants, it remains a challenge
to critique chiefly because it has multiple objectives
that remain implicit and not articulated in official
documents.® The policy is also normatively and
uneasily situated at the junction of discussions about
economics, public health ethics, human rights, and
immigration; any evaluation must therefore take into
account the uncomfortable tensions it raises between
constitutional divisions of powers, law making and
political interests in Canada, as well as the politics and
rhetoric associated with global health and population
mobility.”

This paper focuses on the key human rights con-
sequences of the mandatory HIV screening policy.
It does so by using a theoretical framework that
Lawrence Gostin and the late Jonathan Mann pro-
posed in 1999, which was later extended by Barry
Hoffmaster and Ted Schrecker in their investigation
of ethical issues raised by what were then proposals
for mandatory HIV screening and exclusion of sero-
positive newcomers.® Hoffmaster and Schrecker’s
investigation was situated within a family of advo-
cacy scholarship that was part of a national civil soci-
ety lobby effort aimed at informing and influencing
federal government decision making, specifically that
of Health Canada and Citizenship and Immigration
Canada (CIC) as the partners in deciding whether or
not to implement blanket immigration HIV screen-
ing and automatically exclude all applicants who were
diagnosed HIV-positive.

This article makes the case that Canada’s mandatory
immigration HIV testing policy poses challenges to
human rights and is not without ethical concerns.
There are options for responding to these challenges,
and this paper suggests that efforts can and should be
made to develop policy responses that fully respect
human rights. Four recommendations emerge from
both analysis of the secondary literature and from
research and fieldwork among immigrant persons in
Canada living with HIV/AIDS.’

POLICY HISTORY

There is no reference to HIV/AIDS in the Canadian
Immigration and Refugee Protection Act (hereafter
the Act) or the Canadian Immigration and Refugee
Protection Regulations (heteafter the Regulations).'

Changes to the Act and the Regulations in late 2001
meant that as of January 15, 2002, all applicants for
Canadian permanent residency and some applicants
for temporary residency were obliged to undergo
serologic HIV testing; tuberculosis and syphilis are
the two other conditions for which applicants are
mandatorily screened.! There was no blanket testing
for HIV/AIDS before early 2002, and the addition
represented the first change to the immigration medi-
cal examination in approximately fifty years.

The practice of restricting the mobility of PHA
based on health status has been repeatedly rejected
in international guidelines.'” Nonetheless, beginning
in the late 1990s, Commonwealth countries such as
the United Kingdom, New Zealand, Australia, and
Canada reviewed domestic immigtration policies.”
Within a short time of each other, governments
of these countries (and others worldwide) enacted
various HIV-specific legislation and policies that
included restrictions on the entry and immigration
of PHA." The late 1990s coincided with the appeat-
ance of effective antiretroviral (ARV) treatment
in Organisation for Economic Co-operation and
Development (OECD) countries that delayed the
onset of AIDS-defining illnesses. The expected lifes-
pan of individuals living with HIV/AIDS was con-
siderably extended in settings of medicine availability.

Pursuant to Section 38(1) of the Act, an applicant for
permanent and temporary residency can be deemed
medically inadmissible and denied a Canadian visa
based on a medical condition, if 1) she/he is likely
to be a danger to public health or public safety, or 2)
she/he might reasonably be expected to cause exces-
sive demand on public health and social services. The
Regulations define excessive demand as 1) anticipated
costs over five years likely to exceed related per capita
expenditures for the average Canadian, and 2) adding
to waiting lists and increasing morbidity or mortality
by delaying access to setvices to Canadians."” Since
1991 in Canada, PHA are not considered dangers to
public health of safety by virtue of their HIV status.'t
This is echoed in the HIV policy, which states,

HIV infection is not considered a rea-
son for non-admittance [to Canada] on
grounds of public health ... HIV infec-
tion could only be considered a risk to
public safety under the unusual circum-
stance in which an HIV-infected person
wete a sexual offender.”



However, for purposes of determining excessive
demand, applicants living with HIV/AIDS are evalu-
ated for a ten-year period and not the five-year period
against which other applicants are assessed.'®

In 2000, Health Canada recommended that CIC
automatically exclude HIV-positive applicants based
on health status, including refugees and refugee
applicants who are otherwise protected under inter-
national law. In her comprehensive review of immi-
gration and HIV in Canada, McGill University law
professor, Alana Klein, reported that this was framed
as the optimal strategy to protect the health and
safety of Canadians; the “lowest health risk course
of action [and] the preferred option.”"
making was based on results of internal government

Decision

consultations and technical working groups con-
vened to discuss new medical screening tests and risk
assessment procedures associated with HIV/AIDS.*
The Montebello Process, named after the confer-
ence center where consultations took place, reviewed
hypothetical public health risks associated with vari-
ous diseases by estimating their spread through the
Canadian population. The supposition was that HIV-
positive migrants would spread HIV to at least one
resident Canadian.?" There is no evidence suggesting
that the government review made use of instruments
linking the law, public health ethics, and human
rights designed to assist states in creating rights-
based responses to HIV/AIDS, despite these being
available at the time of the Montebello Process (for
example, in the Siracusa Principles and International
Guidelines on HIV/AIDS and Human Rights).?

The Canadian HIV/AIDS Legal Network, the coun-
try’s leading organization related to HIV, law, and
human rights, opposed mandatory testing and blan-
ket exclusion of prospective immigrants.”? As patt
of an “informed and rigorous discussion” on immi-
gration and HIV that spanned approximately eight
months, the Canadian HIV/AIDS Legal Network
commissioned research that challenged official deci-
sion making and evidence about HIV/AIDS and the
need for mandatory immigration screening.*® Many
concerns that were first elaborated in these projects
that date from the late 1990s remain current con-
cerns. A number of these are outlined in Table 1, and
the six concerns listed there are integrated through-
out this article’s analysis.”> The table presents quota-
tions from recently established immigrant persons
living with HIV/AIDS in Canada who underwent
HIV testing for immigration purposes as these relate
to each of the six concerns.

DATA ON IMMIGRATION AND HIV

The overall number of HIV-positive applicants
admitted to Canada is small relative to the population
increase through immigration and the resident HIV-
positive population. Between 2001 and 2006, more
than one million new immigrants settled in Canada, a
country with a current population of approximately
31.2 million; it is approximated that one in five per-
sons resident in Canada is foreign-born.*® Figure 1
shows the multiple immigration pathways that appli-
cants take in applying to Canada as referenced in this
section. There are up to an estimated 70,000 persons
are known to be living with HIV/AIDS in Canada,
with one third of these people unaware that they are
HIV-positive.”” Many applicants apply from countties
in which HIV/AIDS is endemic, and most since 2002
have been women and men between 26 and 45 years
old from Affrica and the Middle East.?® In 2006 and
2007, there were 1,050 HIV-positive applicants for
Canadian permanent residency® Of this total, 994
were categorized either as refugees, refugee appli-
cants or family class members: these three categories
of applicants are eligible by law to remain in Canada
independent of their health status.

In her research reporting on the history of medical
screening technologies in Canada, Sarah Weibe found
that annually in Canada, “2,000 visa applicants are
rejected on health grounds”; recent data show that
only a small number of these denials relate to HIV-
positive status.”’ Since mandatory HIV screening
was introduced in 2002, 4,374 persons have tested
HIV-positive during immigration procedures (Table
2).' Of this number, 453 persons were found inad-
missible to Canada based on the CIC assessment
process, in which calculations are ostensibly made on
a case-by-case basis about an applicant’s anticipated
costs to public health and social systems. Peter Coyte
and Kednapa Thavorn briefly outlined Canadian and
international experience with medical admissibility of
prospective immigrants where PHA were the sample
population.” The authots produced a statistical defi-
nition of the admissibility criteria that are outlined in
Canadian legislation that currently guide CIC officials
in reviews of applications made by PHA. Coyte and
Thavorn suggested a review of current thresholds
in evaluating medical admissibility, one that would
take into account recent clinical, epidemiological, and
economic evidence.

However, as noted above, several categories of appli-
cants to Canada cannot be denied admission based
on anticipated costs to public health and social sys-



Table 1. Concerns and personal experiences related to mandatory HIV immigration testing*

Concern Elaboration Informant Quotation
More harm than good | HIV and AIDS are stigmatized “Where testing is carried out in over-
associated with manda- | conditions. Settings worldwide in seas offices, counselling is consistent
tory HIV screening which persons are tested are highly | with the standards of that country.

variable and mediated by health
determinants.®

If it is not offered, then it is not
offered.”

Whether and how
pre- and post-HIV
test counseling
occurs in practice

Counseling is internationally recog-
nized as integral to responsible health
practice in relation to HIV screening.”

“Interesting that the WHO facility
[where I was tested] did not obey its
own recommendations about counsel-
ling [in the context of my test]. It has
a staff that seems unaware of WHO
guidelines on counselling [because 1
prompted them to talk to me about

HIV].”

Health-based denial of
immigration application

Methodologies and international
policies exist to evaluate the human
rights consequences of public health
interventions.© Mandatory testing is
framed as inconsistent with these,

as is testing for the sole purpose of
immigration.?

“I explained to the doctor [outside of
Canada] that I was applying to immigrate
to Canada [and that I had HIV]. He said,
‘why are they making you do blood work
and waste your money? I do not know
anybody who was HIV+ who immigrated
to Canada.”

Legality of mandato-
ry testing for the sole
purpose of possible
immigration

Involuntary HIV testing is permis-
sible in rare circumstances in Canada.
Mandatory testing remains an excep-
tion under Canadian law.¢

“I signed a waiver indicating informed
consent. I had no choice but to do an
HIV test. If not, I would not have been
granted a visa. From a legal point of
view, everything is correct because I
agreed and signed a document. But, in
reality, I did not have a choice but to
submit to a test because I wanted to
come to Canada. No HIV test, no visa.
So I had to do it.”

Exclusively nega-
tive assessment
of an applicant to
Canada neglects
to project positive
contributions

Government agencies are experienced
in considering qualitative evidence,
but potential contributions of an
applicant are not currently calculated
into the cost-benefit analysis that is
made of application.f

In the absence of a review of adjudi-
cation guidelines and policies used by
CIC [in reviewing visa applications],
“current policy results in immigra-
tion denial on medical inadmissibility
grounds and the consequent loss

to Canadian society of some gifted
individuals.”®

Exceptional status of
HIV

Applied to HIV and AIDS since the
1990’, where public health responses
to and funding for AIDS programming
are criticized by public health authori-
ties as being differentially treated at the
expense of other conditions." Applied
colloquially where PHA are treated dif-
ferently as related to health status.’

“I think of all the immigrants who go
through the immigration process to
the end, just like me; who are intel-
ligent; with good experience, but who
would get blocked because of their
numbers [CD4 count and viral load].
I did not know that these could detet-
mine my fate. If I had had a low CD4
count and high viral load, I would not
be sitting here [in Canada].”

*See note 25 for Table 1 sources.
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tems; these include refugees, refugee applicants, and
family class applicants. It is revealing that, from 2002
to 2010, the percentage of admissible economic class
applicants with HIV/AIDS was approximately 2% as
compared with 92% for refugee, refugee applicants
and family class persons combined.” Also signifi-
cant is that the policy specifies that a person who is
already on ARV treatment is inadmissible for reasons
of cost.*

HUMAN RIGHTS AS SUBSETS OF PUBLIC
HEALTH

Human rights and public health have been linked
from the eatliest days of the HIV/AIDS pandemic.”

The late Jonathan Mann and colleagues wrote that
HIV testing models, policies, and protocols rooted
in human rights principles are in the best interest
of individual and collective public health goals; as
health inequities are subsets of inequalities, so too
are human rights integral subsets of public health.*

The adoption of HIV/AIDS-relevant public health
practices that exist within a sound human rights
framework has achieved measurable gains.”” Notably,
Brazil placed human rights at the center of its national
response to HIV/AIDS and as a result now legislates
universal access to ARV treatment for populations

Table 2: HIV-positive tests by category and admissibility status, January 2002 to March 2010
Application category Admissible Inadmissible Totals
n (%0) Category % of all
totals applicants

Convention refugee 1,176 (30%) 1,184 27.1%
Refugee claimant 1,635 (41.7%) 1,643 37.6%
Family 799 (20.4%) 67 866 19.8%
Economic 70 (1.8%) 198 268 6.1%
Temporary resident 205 (5.2%) 101 306 7.0%
Other* 31 (0.8%) 70 101 2.3%
Unknown 5 (0.1%) n/a** 6 0.1%
TOTALS: 3,921 (100%) n/a (100%) 4,374 100%
Source: Citizenship and Immigration Canada (CIC), Health Management Branch Database, as of May
15, 2010.
* “Other” included humanitarian and compassionate and temporary resident permit applicants.
** CIC masked this data to preserve confidentiality in the material it provided to the author.




in need.”® HIV/AIDS-related legal and human rights
networks around the world have provided strong evi-
dence that promoting human rights is a productive
way to meet and ensure public health requirements.”

In 1999, Lawrence Gostin and the late Jonathan
Mann produced a seven-point methodology to evalu-
ate the human rights consequences of public health
interventions.” The following yeat, Barry Hoffmaster
and Ted Schrecker extended this framework with
the purpose of considering the ethical implica-
tions of mandatory HIV testing and the proposed
health-based exclusion of HIV-positive applicants
to Canada.*! The discussion below reviews each of
the seven-points in this framework (summarized in
Table 3), which serves as an analytic tool with which
to consider Canada’s HIV testing policy. By working
through the steps of this framework, and integrating
recent research findings based on comments from
immigrants living with HIV/AIDS and a constella-
tion of others who work in association with such per-
sons in Montreal and Toronto, the discussion below
offers a useful method for articulating and exploring
features of the mandatory policy that have presented
themselves as problematic and challenging from ethi-
cal and human rights perspectives.*

Step 1: Clarity of the public health purpose

The objectives and goal of the Canadian testing
program are inferred rather than explicitly stated in
legislation and the HIV policy. Gostin and Mann
stressed, in their first point in the framework, that
public health goals need to be specific to be effec-
tive and understood by the public. Thus, there can be
no presumption that the objectives and goals of the
HIV screening program are either effective or gener-
ally understood. One report on the program rationale
noted that immigration HIV testing serves the pur-
poses of notification, reporting, and program man-
agement.” Canadian government medical person-
nel Brian Gushulak and Linda Williams wrote that
it would be useful to have the immigration medical
examination contribute to national health planning
purposes “rather than only identifying conditions
that could bar admission.”**

The basis on which an HIV-positive applicant would
be denied entry to Canada is fundamentally eco-
nomic. Concerns about the public purse are relevant,
given that governments in Canada have been under
pressure to improve health services and reduce wait

times while containing health care costs. However, a
strong ethical case can be made for reviewing applica-
tions for permanent and temporary residency using a
broader yardstick than health economics alone, since
health economics is an imprecise measure in light of
the unpredictability of the disease course of HIV/
AIDS, among other considerations.”® As Hoffmaster
and Schrecker noted,

If safeguards for individual human
rights are to be meaningful, they should
be at least as strong when the collective
objective against which they ate coun-
terposed [sic] is the protection of the
public treasury as when it is the protec-
tion of public health.*

Step 2: Effectiveness of the program

The second step in the framework is to “[a]ssess the
probable effectiveness of the proposed measures,
alone and in comparison with other available options,
with reference to such questions as the accuracy of
screening programs.” The conditions under which
HIV testing occurs vary widely because immigra-
tion medical examinations take place both within
and outside of Canada. Prospective immigrants are
examined by designated medical practitioners (DMP)
who are appointed by CIC for renewable, three-year
terms. Until recently, there was little empirical data
about the actualities of immigration medical encoun-
ters where prospective immigrants are examined by
DMPs. In one interview, a DMP described himself
as a man in the trenches, an “information gatherer”
performing “functional inquiries” about applicants
to Canada. There is paperwork to file and certain
procedures that physicians are instructed to follow
when a person discloses his or her HIV status or is
diagnosed positive through immigration serotesting,
These physicians are not likely to be the long-term
treating physician of an HIV-positive applicant, and
the DMP refers paperwork to CIC rather than make
health assessments and decisions about an applicant’s
immigration file. DMPs who were interviewed for
this study characterized as irregular the communica-
tions and reporting between CIC and themselves.
DMPs who conduct immigration medical examina-
tions in Canada also stated that international contexts
are more challenging to monitor than their domestic

equivalents.



Table 3. Seven-step methodology for evaluating human rights consequences of public health interventions

Step

Action

1 the prevention of HIV infection.

Clarify the public health purpose, with an emphasis on avoiding vague, general goals like

2 ing programs.

Assess the probable effectiveness of the proposed measures, alone and in comparison
with other available options, with references to such questions as the accuracy of screen-

3 neither over- nor under-inclusive.

Determine whether the measure is appropriately targeted. In other words, it should be

4 its duration.”

Examine each of the feasible policy measures for human rights burdens. “The human
rights assessment involves a meticulous balancing of the potential benefits to the health
of the community with the human rights repercussions of the policy,” with reference to
such statements as the Universal Declaration of Human Rights and with the recognition
that “human rights burdens may outweigh even a well-designed policy.” The assessment
may take into account: “1) the nature of the human right; 2) the invasiveness of the
intervention; 3) the frequency and scope of the infringement [of human rights|; and, 4)

5 the health of the community.”’

Determine whether the policy is the least restrictive alternative — in terms of human
rights — that will achieve the public health objective, or whether there are “alternative
public health policies that burden human rights to a lesser extent, while still protecting

6 a class of persons do not suffice.”

If the least restrictive alternative still carries a significant human rights burden, ensure
that its application is based on “an individual determination that the person poses a
significant risk to the public. . . . Significant risk must be determined on a case-by-case
basis by means of fact-specific, individual inquiries. Blanket rules or generalizations about

7 the persons affected.

In the process of making such determinations, fair procedures must be guaranteed for

Source: B. Hoffmaster and T. Schrecker, An ethical analysis of the mandatory exclusion of refugees and
immiigrants who test HIV -positive (Ottawa: Health Canada, 2000), p. 15. Available at http://www.
aidslaw.ca/publications/interfaces/downloadFile. php?rref=583. Adapted from L. O. Gostin and J.
Mann, “Toward the development of a human rights impact assessment for the formulation and
evaluation of public health policies,” in J. M. Mann, S. Gruskin, M. A. Grodin, and G. Annas (eds),
Healtl and Human Rights: A Reader (London: Routledge, 1999), pp. 54—71. Used with permission.

The literature indicates that where testing is vol-
untary and accompanied by counseling, and where
there is respect for confidentiality, impacts on indi-
vidual health outcomes are positive and human rights
commitments are most effectively respected.”” When
the HIV testing policy was introduced in 2002, CIC
agreed to have DMPs administer pre- and post-
HIV test counseling, in accordance with established
Canadian and international guidelines.* Field research
from Montreal and Toronto revealed that pre- and

post-test counseling does not routinely occur. DMPs

mobilize their general practitioner knowledge when
delivering key messages about HIV/AIDS to HIV-
positive applicants, rather than referring to the prac-
titionet manual. One informant living with HIV/
AIDS said, “Maybe there was intended counseling
that I very quickly aborted. Probably he was going to
give me that talk. I read through his paper; I agreed
with everything it said. I signed it.” Upon being called
back to receive a positive diagnosis by the DMP, the
majority of study informants in Montreal reported

that the post-diagnosis encounter consisted of the



DMP providing them with a referral slip on which
there was contact information and directions to a
hospital with expertise in HIV/AIDS treatment.

There is a dramatic difference between DMPs and
applicants with respect to the meaning, quality, and
content of pre- and post-test counseling for HIV/
AIDS. Many informants tested for HIV/AIDS in
Canada and overseas (including Brazil, Russia, Sudan,
and Kenya) reported that counseling did not hap-
pen at all during the immigration medical examina-
tion. For their part, DMPs interviewed in this work
reported providing information on condoms, blood
donations, and protecting others as per population
health concerns. Most informants living with HIV/
AIDS were surprised and dismayed at the absence of
post-test counseling. One person said,

I prompted them [medical personnel]
several times, giving them the chance
to do pre-test counseling. That was my
goal: to receive details about this. That
did not happen. At least they are sup-
posed to explain something about the
HIV test.

After receiving an HIV-positive diagnosis, there is a
gap at worst and inconsistency at best between what
is expected of DMPs with respect to counseling and
what reportedly happens at many immigration medi-
cal encounters from the standpoint of the person
tested. Currently, DMPs are remunerated for deliver-
ing post-HIV testing if they bill, and they are asked to
have applicants sign an acknowledgement form upon
receiving post-HIV test counseling. However, only
one informant in the study signed this form. Two
others recalled having put their signature to what they
called an “informed consent” form to be tested for
HIV/AIDS, noting, howevet, that thete was actually
no choice other than to be tested. Another informant
reported,

The DMP gave me a piece of paper that
I had to sign that stated that I tested
HIV-positive, that I am aware that I am
HIV-positive, and that I have been edu-
cated about the means of transmission.
I had not been educated through him.

A government advisor said that this form was part of
the DMP manual, “to at least have a control record
that positives are actually receiving post-test counsel-
. 2349

ng.

Step 3: Appropriateness of targeting

Another human rights challenge that was identified
before the mandatory screening policy was intro-
duced in 2002 is that imposed HIV/AIDS testing on
would-be immigrants and refugees is in fact uncon-
stitutional to impose on Canadians, and is rarely con-
stitutional in Canada under any circumstances (as per
Table 1). While the Canadian Constitution of 1867
and the Charter of Human Rights and Freedoms
of 1982 only exceptionally apply to non-Canadians
or foreign nationals in Canada, the Canadian HIV/
AIDS Legal Network argued that it was unfair and
inconsistent with the 1948 Universal Declaration of
Human Rights to test citizens of foreign countries
for a stigmatized health condition where the only
putrpose was possible immigration.™

Canada’s approach to mitigating the effects of HIV/
AIDS has generally been to endotse public health
interventions that focus on promoting safe behav-
ior and reducing harm and risk.”’ Domestic health
promotion approaches rely less on exclusion and
screening and more on cooperation with various
populations.® In spite of this, a different strategy was
applied to migrants; implementing mandatory testing
as a method of ostensibly protecting and secuting the
health of Canadians.

Step 4: Controlling for human rights burden

The fourth step is the most complex step of Gostin
and Mann’s methodology because it is where collec-
tive/individual and domestic/international human
rights intersect. Several key domestic questions relate
to the federal immigration HIV screening program:
In whose interests are prospective applicants test-
ed? And for what explicit public health aim is HIV
testing mandated as an integral feature of medical
examination? Mandated testing is not done primat-
ily in the interest of the applicant. Since HIV/AIDS
was de-listed in 1991 as a condition posing threat to
Canadian public health and safety, as discussed above,
there has not been a clear public health purpose for
controlling for HIV/AIDS.

In the international arena, whereas health has been
established as a human right under a variety of
international legal instruments, the “most elusive
right” is “the right to choose one’s place of habita-
tion on earth.””™ Human rights, public health, and
forced migration literature point to tensions with
undocumented migration and permeable borders;



the absence of enforceable laws governing human
mobility; and the disparate availability of ARV treat-
ment in countries with shared borders, such as South
Affica and Zimbabwe.”* It is politically attractive,
though ethically dubious, to frame immigrants —
and in particular those with identified illness — as
potential contributors to financial and other pres-
sutes on health care systems.™

Step 5: Least restrictive policy response

Hoffmaster and Schrecker note that there is no evi-
dence to indicate that mandatory testing is the least
restrictive way to pursue public health goals, despite
such evidence being a fundamental human rights
requirement. McGill University ethicist Margaret
Somerville notes that health concerns ate rarely, if
ever, exclusively about health.® She wrestles with
how to meaningfully define public health, human
rights, and ethics in the era of HIV/AIDS, conclud-
ing that these are embedded in political, public inter-
est, and economic decision making. It is thus useful
to consider implicit and explicit drivers of health
policies because the sum of these has human rights
implications.

Evaluating policy responses that fully consider and
respect human rights is possible when objectives and
public health goals are explicit and clearly communi-
cated. This is not the case with Canada’s HIV testing
policy. In light of the fact that the policy has multiple
suspected purposes, discussed above, some of which
are defensible from a human rights standpoint and
some of which are not, it may be difficult to suggest
less restrictive policy responses.

Step 6: Individual assessment of inmigration
applications

Prior to 2002, DMPs tested an applicant for HIV/
AIDS if they assessed the person to be at risk for
the virus. Importantly, under the current policy of
screening all applicants, selective testing of citizens
from certain global regions is no longer in practice.
There is thus less discretionary decision making in
this regard on the part of the DMP, who is already
an influential actor in the processing of immigrants
to Canada.”” Individual analysis of an applicant is a
key feature of ethical due process in immigration
contexts.™

However, while there is currently no blanket exclu-
sion of HIV-positive applicants to Canada, one group

of applicants — independent class applicants — are
in a category that is not exempted from examination
for anticipated cost to public health and social sys-
tems. Applicants in this class represent a significant
proportion of those who are rejected, as illustrated
in Table 2.

Step 7: Fairness for all

Anthropologist Ida Susser wrote that testing strate-
gies that enhance the autonomy of individual deci-
sion making achieve public health goals and respect
human rights obligations.”® Testing for HIV/AIDS
in a consensual situation where there are treatment
options available is consistent with ethical practice.
The same cannot necessarily be said of testing cat-
ried out in a context of power imbalances, where
individuals denied entry to Canada following a posi-
tive HIV test may have few options for treatment;
where individuals may have been unprepared for the
test; or where they may face considerable hardship
and health-based stigmatization.

Since the majority of applicants for permanent
residency make application from outside of Canada,
immigration HIV screening is most commonly done
in the country of application. Thus, there are reason-
able grounds for investigating and being concerned
about the contexts in which mandated HIV screen-
ing occurs. From 2002 to 2010, the majority of
HIV-positive tests by applicants who were deemed
inadmissible because of anticipated excessive costs
to Canadian public health and social services were
performed outside of Canada.®’ Several informants
in this study reported that while they expected to be
tested for HIV/AIDS in their immigration applica-
tion, they were not informed they were being tested
for HIV/AIDS. One petson remarked,

I was not told what the tests were going
to be. I had a TB [tuberculosis] test. The
urine test was perhaps for pregnancy.
This is a requirement for all immigrants.
Maybe they did not inform me because
they assume that everybody knows that
if you are going for a test, then that
[HIV] is what it is for.

Two informants, refugees who tested HIV-positive
through Canadian immigration processes in Affica,
waited over one year between diagnosis for immigra-



tion purposes and their arrival in Canada, where their
ARV treatment began. One informant noted,

In Sudan, there is no referral to legal
or other organizations that can assist
you. It is hidden. That is why the doc-
tor does not refer you. Secondly, if the
Sudanese government knows [that as a
foreign national] you are HIV-positive,
they will deport you.

While the Canadian government has the constitu-
tional authority to regulate its borders and imple-
ment immigration policy, a critical feature of which
is medical screening, the ethical authority with which
Canada carries out HIV screening of possible pro-
spective immigrants can be questioned.!

CONCLUSION AND RECOMMENDATIONS

This paper has made use of human rights frame-
works, findings from advocacy scholarship, and
results from an empirical study among persons who
tested HIV-positive during Canadian immigration
procedures as well as persons working with them,
to identify and explore key human rights and ethical
implications of Canada’s HIV screening policy.”? The
context of the policy’s creation and implementation
was presented, and the point was raised that in the
absence of cleatly stated objectives and goal, policy
alternatives remain hard to identify.

The characteristics of sound population health pro-
grams and policy interventions include focus on
reducing inequities, prioritizing upstream actions, and
integrating socio-ecological frameworks.” Untapped
potential exists for exploring the intersections of
human rights and public health ethics.** Human
rights norms, for example, provide a productive
basis for advocating for responsibility and account-
ability in health in relation to the health of mobile
populations.”® HIV/AIDS tesearchers Stephanie
Nixon and Lisa Forman have suggested combining
the analytic tools offered by public health ethics and
human rights to explore resolving tensions between
public health and human rights, particularly in identi-
tying and addressing health inequities experienced by
migrant populations.®

Despite the fact that life for HIV-positive individuals
can be prolonged as a result of the advent of ARVs
(where medicine is available), HIV/AIDS has yet to
be treated in the same way as other chronic and man-

ageable diseases. This article has drawn attention to
one example of regulated exceptionalism in the form
of mandatory immigration HIV testing policy as it is
applied to all those who have sought Canadian per-
manent residency and some who have sought tempo-
rary residency since early 2002. HIV screening is the
only procedure that has been added to the Canadian
immigration medical examination in approximately
fifty years. Stigmatization based on HIV status is
unfortunately persistent, as documented in immigra-
tion adjudication and health care settings in Canada.®’
The examples provided and discussed in this paper
would seem to reinforce the observation that HIV/
AIDS has achieved what Susan Sontag described as
an exaggerated meaning of illness; an unfortunate
motor for health-based discrimination.® In response
to human rights and ethical implications based on
the analysis in this article, four actions are proposed,
outlined below.

Recommendation 1: Clarify objectives and goals of the
HIV testing policy

It is recommended that testing program objec-
tives and goals be made explicit so that they can be
well understood and fully examined by the public.
Research results indicate that neither informants nor
those working in association with them are clear as
to policy objectives and goals. More apparent and
immediate to applicants for permanent and tempo-
rary residency is the wide range of activities in which
they must engage in the wake of a positive diagnosis
through immigration screening. Clarifying objectives
and goals of the program would enable the undertak-
ing of practical analyses of the human rights, ethical
implications, and fundamental animating principles
of the legislation and policy. Frameworks such as
those mobilized in this article could serve as a point
of departure.

Recommendation 2: Evalnate the functioning of the
mandatory screening policy

The second recommendation is that the federal gov-
ernment develop an evidence base from which to
regularly monitor how the testing policy is actually
playing out in practice in Canadian and foreign set-
tings. Regular monitoring would lead to consideration
of the strengths and weaknesses of the policy. An
evidence base would be useful in making corrections
if findings reveal weaknesses or suspected infringe-
ments on human rights. Specifically, involvement
from persons who test HIV-positive during immigra-
tion screening as well as their legal advocates would



be useful to cast light on concealed or subtle dimen-
sions of how the policy plays itself out in practice.

As this article goes to press, it would appear that CIC
is reviewing immigration medical screening proce-
dures. Details including the scope and anticipated
outcomes of such review are unknown. However, it
would also appear that the participants are internal to
government agencies, with limited or no involvement
from civil society. Critically, persons who underwent
mandatory HIV screening for Canadian immigration
purposes would seem not to have been invited to the
process.

Recommendation 3: Monitor the policy using public
health, ethics, and human rights approaches

The third recommendation calls for regular review,
monitoring, and evaluation of the HIV testing policy
by a nongovernmental source through the lens of
the emergent field of public health ethics. There are
precedents for critical and comprehensive evaluations
done by agencies outside of government using health
and human rights-based frameworks and integrating
best evidence and recent knowledge. For example,
Country Reports were produced by coalitions of
women’s organizations globally in accordance with
the recommendations emerging from the Committee
on the FElimination of Discrimination against
Women.” These countty status repotts, produced by
nongovernmental authors, comment critically on the
actualities of how domestic policy and practices are
carried out on the Millennium Development Goals in
general, and women’s legal, human, and health rights,
in particular. These reports provide critical counter-
points to official government reports on the status
and functioning of domestic policy and practice.

Recommendation 4: Provide stable funding for

domestic social science research on HIV /| AIDS and
immgration

The final recommendation calls for permanent fund-
ing that explicitly links health and immigration policy
research and development. Specifically, the Canadian
Institutes for Health Research (CIHR), Canada’s
health research-granting agency, should support
a line of funding for research in immigration and
HIV/AIDS. This would provide the impetus for
scholarship and knowledge-generation relevant to
both fields. Importantly, such funding would have
the potential to stimulate critical investigation into
the everyday character, quality, functioning, and con-

sequences of health policy and programs at the inter-
section of immigration and HIV/AIDS.

With support from CIHR, an intersectoral working
group called the Immigration Testing Consultative
Committee might be established. This committee
would be mandated to monitor and evaluate the HIV
screening policy. It could be housed at the 15-mem-
ber Ministerial Council on HIV/AIDS (Council) that
has reported to Health Canada since 1998 on popula-
tion health matters and HIV/AIDS.” The Council
prioritizes topical issues relating to HIV/AIDS and
communicates these to the federal government.
Additionally, the Council also monitors and evaluates
the effectiveness of the work accomplished under
the federal government’s national plan for addressing

HIV/AIDS.™

There is precedent for the Council’s interest in
immigration and HIV/AIDS in Canada. In 2001,
the Council made immigration HIV screening a
priority by working with Health Canada and CIC
to guide implementation of the HIV testing policy.
The Committee could work in coordination with the
Canadian HIV/AIDS Legal Network, an established
Council partner and established expert in the field of
immigration and HIV/AIDS. The Committee could
report to Health Canada and CIC, given that immi-
gration HIV screening is situated within the purview
of both public health and immigration in Canada.
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