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N, . .
sldered indirect.

1 In Canada, the constltutlonal distribution of taxatlon
powers~was addressed/to polltlcal .problems which ‘ave long smnce o

become obsolete. The original dlstrlbutlon ref‘ected the{}hen

accepted view that .the Parliament of Canada wa the pre-emlnent

‘

. 1eglslat1ve power. The grant of taxation poyers to the provinces

was &thought-to be.insignificant. It was,peant to severely limit

provincial expenditure'pn the laissez fairetheory that the areas

of social regulation committed. to the provinces‘were insubstantial,

Ehis state of affairs has totally passed away in fact and in theory.

The reerrangement of taxation powers which has resulted frOm'judi—

-

cial activity is largely a history of the inﬁiation in provincial

responsibilities.

The growth in prov1ncia1 Jjaxation power largely aﬂfygg .

) around judicial 1nte£pretatlon of Sec. 9212 of the B.N.A. Act.

The courts early'took.as the central focus for‘lnterpretatlon of

. this clqpse’an[ercane phrase from John Stewart Mill's Principles of

Political Economy.. Of central significance has been the fact that
the court held that the test by which direct and.lndlrect taxatlon

could be separated was a legal, and not an.economic test. Since .

the test was put on this footing, the courts could be very_tolerant

of taxation whicp, historicéllx understood, would have been con-

+
.

%
Y
\

c . \ , In fact, this is precisely what the courts have done,

They have allowed prov1nC1a1 leglslatures to levy to soge extent
hybrid taxes - taxes having effects both dlrect and 1nd1rect -

Cou/ii
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and taxes which, while 1n the ma;n are direct, produce collateral_

indirect effects, :f'. The chief way in which this has been
done is by dléregarding the economic effect of the taxation as it
' .
works its way through the economy . The courts search for the general
«

tendency of the tax as commonly understood by plain men.-- In truth,

‘.thls 1egal frction has been used to enlarge provincial taxing compe-

I

v decisions. ) - . S

tence. That thlS is so, has been expressly noted in recent Jud1c1a1
. "

-

-
Y

_Jf" A central argument submitted in the present. work is that
it is time to rethink - the 1egal fictions upon whmch prov1n01a1 powers oy
of taxation have been bullt. Itﬁis*suggested that the tyrue restric—

tion which the courts have developed in respect of prpv1nc1a1 taxa-

tion ‘is that the taxation not traverse the prov1nc1al border. -In

. other words, direct taxatlon has ceased to be a term of utility, in-

. sofar as that term denotes. the historical distinction to which Mill

adverted. In-practice direct taxation has .become a mere matter of

-
]

form;. the courts are very tolerant of the levying by provincial legis—‘

latures of indirect taxation so long as the legislatures restrict

.themselves to taxing w1thIn thear "ewn borders.f The way in which

this has been done is to allow provincial collateral powers of indirect

-

taxation, and .to uphold hybrid taxes.

* The provrﬁces have a second.source of indirect. taxing
competence in.the provinc1a1 11cenSing power. ThlS lS largely
: undeveloped for the reason that it has been difficult to discern
how far the prov1nc1al licen51ng power comes as a direct
.exception to the prohibition that the legislatures refrain from

. \ , o . L lu/idde
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indirect taxation. 'The cBmmentators haVe largely discounted the '

llcen51ng power; it has been malntalned that the power has no

. independent- force. VA ' C

L4
]

LIt is.suggested in the:present study that the provin—'
C1a1 11cen51ng power constitutes a dlscrete source of prov1nc1al
collaberal 1nd1rect taxation competence when used ancillary to

a valld prov1nc1al regulatory schemg. The substarnitive restric-

1

tion is that the scheme not be in relation'to the raising of
.moneys-by.indirect taxation, but tnat the scheme be truly in
relation to a valid source of provincial regulatory power. I1f
levies are truly anc1llary to a valld prov1nc1al regulatory

scheme, the provqnclal licensing power is capable of supportlng

+

such lev1es even though, ex hypothe51, the direct taxation power
is unavallable. Relnterpretatlon of old,cases, as well as analy—

sis of ‘relatively recent law, support this view. - T .
" R . ) i ot P

The dlstrlbutlon of taxation powers in Canada is R .
incomplete. Certaln 1nterst1ces remaln were neither leglslature

. is competent. Sec. 121 is by far the most important constitu— -

tional plank in this scheme. The section is ‘clearly in a state ‘-
of flux although certaih.trends are emerging. It is suggested

. * . . N A | -
~ that the most appropriate framework for conceiving of the clause

is to consider it‘in‘tandem with the federal commerce power,ﬂ the . S

powers thus combined providing a mechanism for holdlng safe from Cw

lnterference 1nterprov1n01a1 streams of commerce., One dlfflculty .
. .

in thlS analy515 is the uncertalnty as to the extent of such

4

streams. It is suggested that Sec. 121 disables elther.level .

v ¢
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of government from inhibitinge'interprovincial streams cof commerce-
* However,

-

which serve to reinforce purely‘provincial.objectives.
regulatory measures which' seek to achieve the efficient allo-

cation of resources .are not within thg\feadh of-Sgc. 121.

Two last vacuums in the taxing powers are examined.

L]

Sec. 125 holds safe from taxation lands or property belonging to

clause has

.

Cahada or a prov1nce. Judicial conSLderatlon of‘F

revealed(that proper draftlné is capable of diluting its effec-

tiveness considerably. Finally, examination is made of case

‘law which casts an absolute prohibition on taxes égllected_pﬁr—

y . " ! e
suant to ultra vires or inoperative statutes.
. - . -

. ;

: '

v :
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I.  INTRODUCTION . o : SR

1. Historical ' ' -
————— . ‘ .

Immediately prior to confederation, British North,
America, though'politically structured was ‘an economically

decentralized cluster of small and scattered settlements.( )

IP L)
-

,Twenty percent only of its 3.5: mllllon.people llved in cities,
<

Transportatlon dlfflcultles were formldable and proved to be the
main obstacle to development This was-lnten51f1ed by a severe

w1nter which annually closed all - water routes for flve months,
<. o

B&_lBSG the tnen Province of Canada and the municipal-
ities had extendediioans totalling $4D:milli6n to railway companies.
The investments soured. Thete was a-suoetantial public debt and
.poor public.credit. Thé-railway network was oonceived on a con-

tinenﬁhl scale;_it was ill suited to the economic needs of the

.

primarily agricultural Province of Canada.

- . “
-

.

After the Act of Union 4in 1841, Canada became respon-

sible for her ‘own defence. British troops were withdrawn. , -

-, . . L .
" American pressure on the western territories became severe. The
. - . !

. Northern‘Pacific Railway, chartered by Americans in 1864, had the .

LI

Y

1. See generally: Rej ort of the Royal Commigsion on
: ' Dominion-Provinc¢ial Relations (Ottawa, 1940), I,
19-46; Moore, Perry & Beach, The Financing of Cana-
dian Federatlon The First Hundred Years (Toronto-
Canada Tax Foundation, 1966}, pp. l-16; Lynn, Federal (
: X Rrovincial Fiscal Relations, -Studies of ‘the Roya
S _ Commission on Taxatlon number 23, (Ottawa: Queen's-
R Prlnter, 1967), pp. 43- 50-'Safar1an, Canadian’' Federal-
: ism and: Economic Integratlon (Ottawa: Informatlon
Canada, : 1973), pp. 15-18. '

2, See Report of the Rova13Commission‘on Dominion-
Coe Provincial Relations, op. cit. f.n. L, p. 20. '

e /20
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object of provmdlng transcont1nenta1 serv1ce. Anerican éettlement
e
was pushlng.eve; northward. Without the protectlon of Brltlsh troops,

American expansionist claims to “the west sequd 1mp0551b1e to resisk.

.o - ' q A—\

Therscheme of Confedératlon was pr1nc1pally de51gned to
overoomo these problems. It was- thdhght that a larger, strongly
centralized political unit wou¥§ bé_capab;g of (1) re:establisging_
the public credit, A(2) undertakiﬁg the considerable'puo}io expen=

diture on transport which was .condition precedent to deveiopmegt,

and (éyloﬁfering a sufficient defence posture to resist American

. P~
pressure. o .
,/ ! ’ L d . . . * ’
. s . - ’J .I ‘. ! . N -
. . 2. Constitutional Distribution of Taxation Powers -
. Cultural and éectional rivalries. proved insuperable

®stables to the legislative union forseen by MacDonald. A federal
state, characterized by strong cultural and regional guarantees, was

the compromise. .Bﬁt there was to be no gquestion of gponomic‘decen-

tralization.(3). By)mhe B,N.A, gc ’ 186%4Qhe bominion governme;t

was-granted legislative power over:

3. . “On peut malntenant tenter de definir ce que fut la
’ fedératlon canadienhe d-ses .debuts. Elle fut avant
tout un compromis entre le groupe qul de51ra1t une
o " forte centrallsatlon et" meme une union leglslatlve
e ,_Epur des ralsons economlques et le groupe qui-insis-
' o tait sur la deoentrallsatlon pour préserver la diver-
. 51te des ‘cultures et des conceptions sociales. .En
" general, on peut dire que les deux g¥oupes ont gagne
leur point et que,, en tenant, compte de la signification -
limitsede ces temes A 1'époque, la pollt;qug sociale,
- Y comprls l'admlnistratlon de le justice, decentral-
1see...[Les prov1nces] peﬂalent les principales fonc-
tions @conomiques de l'Etat a cette epoque au profit
- . de gouvernement fédéral...“ Lamontagne, Le Fédérallsme
, canadien {1954}, P. 12. ) ‘

4‘. ,. . .' ‘- ,3:0 ?Iﬂ 31 “’ict. . ,c_." 3. Lt v'/3




' o "91(3) The Raising of Money by any Mode or \}
System of Taxation." i

~
4

By 8. 122 of the Act customs and ’ exc1se, whlch accounted for: the
,vast -bulk of public revenue 1mmed1ately prlor to confederation,
' R .

were brought w1th1n the central government s exclusive competence.”

(5)

5ec. 118 of the.Act, since repealed made provxsmon for payment

R of sub51d1es\h¥kthe central government to the prov1nces, stated to
. .. * . f

\ .be "in full settlement of all future demands on Canada". 1In the

" early years of Confederatlon _such SUbSldleS atcounted for some
e

flfty per cent of all prov1nc1al revenues. | L .

These provisions left no dqubt in the'mihds of -the
founders that the delnlon'qould have the pre-eminent éower of taxa-
-tlon. Both the Quebec and London Resolutlons declared that -the pay-
ment of subsidies to .the provinces was "in consideration of the

transfer to the General Parliament of the powers of taxation." (6)

B,N.A. Act granted powers of taxation to the provin-

cial Iegisiatures too. These were.not considered significant. It
was thought that prbvincial activities would be c1rcumscr1bed and

revenue needs slight; the legislatures, accordingly, would have no L“\

7
need to resort to most tax pools. (7) Therefore, by Section 92 of

~ ’
-

L
Y

- Statute Law Revision Act, 1950, 14 Geo, VI, c. 6'(UfR7).
6. ‘Quéheo Resolutions no. 64, London'Resolutions no. 62.
. Canadian Industrial Gas and 011 Ltd v. Govt. of Sask (1978),

50 D.L.R. (30 449 (s c.c.)
Soo /4




the B.N.A. Act, the.legislatures were restricted to: ‘

"2. Direct Taxatlﬂh within the Prov1nce in order T
\ to the ralslng ofra Revenue for Prov1nc1a1 -
. Purposes, X :
. * 9. Shop, - Saloon, Tavern, Auctloneer, and other
.Jr— Llcenses in order to the raising of a Revenue ¢
for Prov1nc1al Local or Mun1c1pal Pdeoses."

o

--4“

bne of the overrldlng ldeas of the Confederatlon scheme

was the creatloniof a 1arge free trade area in which' ‘strong lndustry

could develéﬁzand prosper. This fundamental principle was constltu— '
L L*.'r...' *

tlonally‘expressed by sf 121 of . the B.N.A. Act, whlch reads-

_ ."123..  All Artlcles ofnGrowth Eroduce or
. _ Manufacture of any one of_ the Provinces ‘shall -
from and after the Union, Be admitted free o
inte .each of the other PrOV1nces."

- The' last constltutlonal provzslon of current 51gn1f1—
cance 1s Sectlon 125, This contemplates restrictions of substance
which grow out- -of the reallzatlon, noted by Chief Justlce Marshall,
that "the _power to tax involves the power to destroy" (8- The

restrictions -ensure  that taxing powers will not be used to upset the
. - * ‘
frimework of Confederation; Sec

ion ‘125 provides: |

"125. No Lands or Property be. ing to Canada
" Or any Province shall be llable to Taxation.!

8. Mcculloch v. Maryland (1819), 4 Wheat. 316. See the
remarks of Duff J. in A.G.B. C. v. A.G. Canada (1922),
\ 64-S.C.R. 377 at 385. - |
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S “outline. of Contents RN

The majonLunre301ved problems in the dlstrlbutlon of

- taxatlon powers. in Canada concern prlmarlly prov1n01al powers.

-

Accbrdlngly, the major share of attention is devoted to con51dera—

- tlons of provincial taxang competencef Chapter 2 exanfines cer-

—

taln prdblems relatlng to gaps in the federal taxing ,power.

v

Chapter 3- cons;ders the scope of prov1nc1al taxing powers at the

present day. Thls is. analyzed flrst from the p01nt of view of the
o~ ¥ o o s
_provincial power of dlrect-taxatlonfwlthln the prov1nce in order

- .

_/ES“qu raising of a revente for- prov1nC1a1 purposes. icular

. emphasms 1s glven to recent Jﬁ'f‘ rudence which, ad 1t isg argued,:

has expanded "the prOV1n01al pOWer of dlrect %axatlon to a hither-

to unknown dimension.. Secondly, study is made. of the prov1nc1al

.licensing power. This has been a constant sourcelof dlfflculty
/1 -' : \
in the legal literature. _A new ;nterpnetatlon'of the power is

- ]

offered in light of the old_cases, and is buttressed by reference
to, and interpretation'of, tecent'authority. In Chapter 4 analy-

sis is made of the interstices in constitutional authority to

o

_tax in Canada. It 1s sought to 1dent1fy the precmse amplitude

of the gaps in the constitutional dlstrlbutlon of powers, and -

their relationship to the Canadian constitutional,system.

>
b
!
’

ot
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II. DOMINION TAXING POWER .
(A) Extent of Dominion Power

o

The grant of taxation power to Parllament by S 91(3) is

p_;ma facie plenary and absolute. "No restriction appears in the text

-

of the sectlon, ner, absent the special cases of Sectlons 121 and 125

does any appear in the Brltlsh North Amerlca Act There are, however,

‘determlnate criteria of form. By Sectlon 53 of the BuN.A, Act, all
federal taxing bills must orlglnate in the House of Commoﬁs. Sectlon.
_54 prov1dps that it 15 not competent to the House to adopt any taxlng
"bill’to any purpose unless the blll has flrst been r'ecommended to the
'-House by Message of the Governor General 1n the Se551on in whlch such
Bill is proposed. Prov1nc1al Leglslatures, by Sectlon 90, are subject

to like requlrements in respect of prov1nc1a1 taxatlon measures, -

-

In terms, Sectlons 53 and 54 contemplate srgnlflcant
- Prescriptions going’ to the polltlcal restralnts whlch brake a taxing

leglslature. They contemplatesthat any‘Parliamentary_exerciSe of

an announcement of the event 1n prescrlbed form. The sections demand

.that the accountable body take clear responsbility for reaching into

‘the taxpayers pocket.

bl

. j o Ime fact the sections have proved to be toothless, and

for two pr1nc1pal reasons. : First, it is by no means clear that

o :  .../6 .




,Sections 53 and 54 are llmltatlons of substance as opposed to internal

{9y

rules of parllamentary procedure. « The dlstlnctlon 1s important,

] o

for the latter speaks to the House of Commons. alone; 1t is not re=-.

viewable by the Courts.( 0) If the House fails to’ act,'the_law

stands unchallengeable. Se . e sections fall within the amend-
ing'power of Parliamen®? ) Even if the seations permit judicial
review, "nothing,prevents Parliament from indirectly ‘amending SS. 53

and 54 by providing for the levy and appropriation of taxes in such

-~

manner as it sees fit, by delegatlon or otherwmse.“ (12 Accordingly,
Lo ' )
it may well be that Parliamentary failure to observe the terms of

the sections,'without more, is sufficient to constitute an implied
amendment of the sectlons. If this . latterxview be right then the_ -
sections stand as polite requests only; they have no 1ndependent
force. Since this is the view which has been adopted obiter by a
majorlty of the Supreme Court 7(13) it is unlikely'that Parliamentary

failure to comply with sections will result in constitutional defect

"

2. THis issue by considered, but found unnecessary to
' resolve by  Laskin J. in Reference re Agricultural
Produc s Marketing Act, S C.C. Jan. 19/78 pp. 25-7 .
_ [ ) C
10. Conklln, Plckln and Its Applicability to Canada, (1975h
25 U. of T. L.J. 193; Swinton, Challenging the Validity ‘
of an Act of Parliament: the Effect of Enrolment and
* Parliamentary Privilege, (1976), 14 O.H.L.J. 345.
11. B.,N.A. Act, S. 91(1).
12. Reference re Agricultural Products Marketr_g act, .,
. (1978) 19 W.R. 361, per Pigeon J. ‘at .367. :
13. a. .

- R ' .../-}
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on a court challepge. . ' o S
B. RESTRIETIONS ON FEDERAL TAXING COMPETENCE

|4

o <. - L. . . . . . ‘
. (1) /Direct Taxation within a Province for Provincial Purposes -

Although S. 91(3) prima‘facié grafts plenary and absolute

. o«
taxigg competence to Parliament, the Courts have not treated it as

sugﬂi . The first major difficulty:concerned the question as'to whether
‘the grant to the legislatures of legislative jurisdiction over direct

taxation within the province in order to the raigsing of a revenue for

provincial purposes;by section 92(2) of the B.N.A. Act.was an

—_— exclusive grant of poher, sufficient to ekclpde ?arliament from

concurrent occupation of that ﬁield; The early method adopted
4 & 0(14)..\ .

by the Privy Council for interpretation.bf the'B.H.K. Act

-appeared to dictate an affirmative answer. In Bank’ of Toronto -

14,14 Citizen's Insurance. Co. V. Parsons (1881-2, 7 App..Cas.
96 at 109: . .

v, _.The two sections [of the B.NLA. Act} must ‘be reéd
together, and the language of one interpreted, and,.
where necessary, modified by, that of the other7"

"Notwithstanding this endeavour to give ‘pre-eminence
to the dominion parliament in cases of a conflict of
powers, it is obvious that in some cases where this
apparent conflict exists, 'the legislature could not
have intended that the powers exclusively assigned to
the provincial legislatures .should be absorbed in
those given to the dopinion parliament. ...So the
) -raising of money by a§§ mode or system of taxation,
.. is enumerated among the classes-of subjects in Sec. 91
- but though the description-is sufficiently large and
: .general to include direct taxation within the province: :
in order to the raising of a revenue for provincial pur--
poses, assigned to the provincial legislatures by Sec.
92, it obviously could not have been intended that, in
this instance also, the general power should override
the particular one." '

« -
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v. Lambe (13)10ra Hobhouse suggested that Parliament acqufred ne con-
” current power in respect of:dixect taxation within the prqvince for
é’brqvincial purposast3TﬁE§ view was confirmed subsequently in Caron

v.:The Kim .ﬂlFZ@he result is}that;g._QZﬁz)ﬁié treated as being

- Cl - . L S B R . . . -
.carved .out of)S. 9¥(3), leaving beqind'an area of féderal incompetence.

{2) Indirect Taxation Within A Province for Provincial -
Purposes ) . -

That there was. any aréa ;f fedefal~disa5}ii£y raised the
further éuesEion*as Eé'whether Parliament is“cdmpétéﬁt to raise revenue
for provincial purposes bf indirect taxation. 'The-vieﬁ has‘been.ex—
‘p:essed(l7)tha§ this is a provincial power only} and there are judi-.
cial dicta tq}that eéﬁect.(la)Chief.Justice Laé%ih, writing aé;a law

p;ofessor, poted thét "having regard to developed gonstitutional

14.cont'd. Russell v. The Queen (1881-2), 7 App. Cas. 829:
. "pcecording to the principle of. construction... the
first question to be determined is whether the Act '
. now in question falls within any of the classes
enumerated in ‘Sect. 92,. and assigned exclusively to
. the legislatures O0f the Provinces. 1If it does, then
the further quéstion would arise, viz. whether the sub-
ject of the Act does not also fall within one of the
enumerated classes of subjects in Sect. 91, and so does
not still belong to the Dominion Parliament;" at 836-7.

15, " Bank of Toronto v. Lambe (1887), 12 App. Cas. 575.

16. Caron v. The King [1924] A.C. 999
‘ 17. Kennedy and Wells, The Law of the Taxing Power (1931), p. 152.
18. Caron v. The King [1924} A.C. 999.
. .
ses/9
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princlples 1n respect of revenue or taxing measures (prlnciples k i
empha31zed by 8s. 54 and 90 of the B.N.A. Act), 1t is odd 1ndeed
that governmental 1n1t1atlve (1f not respon51b111ty) for the ralslng of
revenue fon prov1n61al purposes should be’ exercised by the féderal

(19) . o !

ministry.” That view recites as constiﬁutional principle a precept,

of polltlcs which many Canadlan Prime Mlnisters have uttered respect-

~fu11y. Sir Wllfred Laurler put the point thlS way:

"It is a sound principle of finance; and still
sounder principle of government, that those who
have the duty of expending the revenue of a country
_should alsc be saddled with the responsibility of

- lEVying\lt and prov1d1ng it. (20)

+ The pr1nc1p1 y which one government collects the
.revenues ande\nother government spends them is
wholly false." CZl)

on the other side of the balance, the followxng p01nts :
should be noted. _There' is no re§t51ct}on in the B,N.A. Act that
Parlianent confine itself to raising moneys for federal purposes,
In any event_a rigid distinction netween? federal and provincial
purposés going to constitutional incompetence is nore than a little
stranée. How can it ener be said conclusively that expenditure for '
a prov1nce is not also expendlture for the nation? The educatlon of
Quebec C1t1zens, for example, is also the educatlon of Canadlan ”9

citizens and thereby serves of necessity twin ‘and complementary A

. R ] - / ) . N
la.. . . naskin, Canadian Constitutional Law (4th rev. ed.),
: T p. 703. . . .
20. As cited in‘Huggett, Tax Base Harmonization and Alter-
natlvee, 1977 (Torontb:Ontarlo Economic Council, 1977}, p. 55.
21. . As cited by Premier Maurice Duplesis, Statement to the

—-—~_Federal Provincial Conference, Oct., 1955 repr. in The
Financing of Canadian Pdderation,” supra, Appendix B,
p. 121, Rt, Hon. MacKenzie King described separation of
taxing and spending authority as "a bad system, a thor-
oughly vicious system;" Ibid.

~_ . .../10
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purposes. Moreover, the'plain hording of S. 92(2)-withholds this

'power from the iegrslature by dlsentltllng them from lmp051ng any

indirect taxation. 1If the leglslatures are 1ncompetent to the task,

1t seems hard to think that Parliament is. simllarly dlsabled. That

would leave a power vacuum in the constitution.

*

i

At first blush, it seems unlikely, that‘Parliameht'would

attempt to raise. moneys for purely prov1nc1a1 purposes. Certain .

delegatlon schemes, however, brlng thls problem into stark rellef. .'_

-
A pertlnent example of such a scheme is accomplished by the A grl—

cultural Products Marketing Act (22) whlch, as part of a comprehen=

sive eygy marketlng regulatlon, authorizes a provincial board to

collect_rnd;rect 1mposts for provincial purposes. The Act recently

- .has”"been the subject of a major constitutional battle.(23)-1n

considering Parliament's competence, to levy indirect taxation for

,PIOViﬂCial‘purposeS Mr. Justice McKinnon, in . the Court of Appeal,

"with some hesitation" held the indirect levies a valid exercise of
»* s

22, The Agricultural Products Marketing Act R.S.C. 1970, c.a-7.

23, Reference re The Agricultural Products Marketing Act, '
. {1978),19 N.R. 361 (5.C.C.J. ~

«ss/11
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Parliamentary authofity.(24h' That affirmative holding was pushed

:thatféhe levies in questiqn did' not amount to taxation, found it un-

necesqar&_to decide the instant poiﬂtl dn;ef Justice Laékin said

this:

-

"The distribution of taxing authority suggests another
limitation, this being a limitation on federal -power
to impose indirect taxation for provincial purposes.
The question, as is well known, was raised and left.

* open in Caron v. The King [1924] A.C. 999 at p. 1004

by Lord Phillimore and I leave it ‘open here. There
is, ngnetheless, some incongruity in Parliament legis-
lating to impose or authorize taxation for provincial
purposes but that may be an undue nod to excessive .
formality." (@8)

25.

~‘and the Legislature, mea

The reasoning of Mr. Justice MacKinnon is of some interest,
He said this: - a .

ot

itish North American Act
ted legislative power, with
levant, between Parliament
s that if the Provinces

do not have- the power tax indirectly for Provincial
purposes then Parli must have that Power. The
one exception call€d out of the general federal tax-
ing power as ed by Sir Montague Smith in the
Citizen's Ifisurance Company of Canada v. Parsons
(1881), 7 ALC. 100 at 108 is 'direct!taxation within
the Provinceé, in order to the raising of a revenue
for Provincfial purposes'. -It is clear that Parlia-
ment in car}ying out its national obligations, can
make grants ‘to individual Provinces and raise money
by general taX on for such purposes.

"The principle that the
has exhaustively distyib
gome limitations not irx

Its power to impose indirect taxes for any purposes is
unlimited by -the constitutional Act. 1In light of the
authorities and the legislative history of thé legis-
lation, particularly its enactment immediately follow- .
ing the reaffirmation of the Crystal Dairy characteri-
zation of equalization levies 1in reference re: the

Farm Products Marketing Act, and the fact that both

the Province and Canada support the legislation, I

am of the opinion that’ section 2 (through) is not col- .
ourable legislation but is bona fide.competent legis-
ation in relation to indirect taxation," (sic.}; o

Reference re Agricultural Products Marketing Act,
TWW’_Q'—(‘H,- B L.R. (3d) 477 at 495. |
Reference re Agricultural Products Marketing Act (1978)
.T9 N.R. 361 at 400-1.

LY -
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; The Agrlcultural Products Marketing Act Reference e

boldly hlghllghts the difficulty pdsed by a rullng that would dls-

entitle Parliament to levy_lnq;rect taxatlen:j;£:§r0v1nc1a1 purposess ;
" v . ’ -

' . . y . ¢ TR,
By ‘creating a power vacuum in the constitutiod, certain forms of

; * * + ~ ". » - ] L] M
federal-provincial ¢o-operation, desirable, arguendo, on all ratio- -
, . v .

nal grounds of poliey become 'impossible, sngpose, for exempIe,~thet
the letiee'considered in- the Reference Haa been'found to conetitute o
'taxatlon as had beer the case with similar lev1es in an earlier -
*Privy Councml appeal, (?6) In that hypothetlcalrevent,.a 45 year cld.

-

atteppt to.find-a suitable formula for'marketing agricultural pro; .
q,ééz would have come, to a catastrophlc nothlng, the attempt by each
legislature acting alone would have falled and the attempt at co-
operative action between the central and prov1nc1a1 governments

'ecting in concert would have failed likewise. No solution to a vital

24. cont'd There is an obvious policy component to this decision
and that is this: Parliament acted upon the advice of
the Supreme Court in 1957 in amending the Agricultural
Products Marketing Act., [Mr. Robinette, counsel for
CEMA, forcefully made this point in seeking to support
the legislation in argument before the Supreme Court.]
Pursuant to the amendment the Canadian egg marketing
agency collected some 13 million dollars in levies. T
It is a co-operative marketing scheme supported by the

: Provinces and the federal government Certainly any

Court would be slow to interfere in such\a scheme a@d
would 1ean to support it.

26, .+ - Lower Malnland Dairy Products Sales Adjustment Committee
' v. Crystal Dairy Ltd. [1933] A.C. le8.

C v
-
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Canadian'problem would have lain plainly in view. The more such power

vacuiims littey the constitytion, the more difficult does co-opera-

3

'tlve federallsm become, .and the more llke a stralght-jacket than a

blueprlnt for effectlve government do constitutional restralnts

appear. Absent compelllng reasons of policy or human rights, power

. vVacuums should be av01ded In my view, the suggestlon that the

enactlng leglslature must be seen to be assumlng responSLblllty 1"'or

1ts taxatlon measures has llmlts and those llmltS are reached when

the pr1nc1ple threatens const1tut10na1 flexlblllty. That would be

’

the situation were a court to prohibit Parliament from levying or
‘ ‘
authorizing such taxation. In my submission it ought not to be done

by any court, >
[ ]
(3) Limits of Federal Spending Power=+ -

N

- The Dominion government has a plenary.authority to spend

or glft any moneys in its possess1on as it sees fit, Section 91(1a)

5jof the B.N.A. Act, The Public bebt,and Property, is, the sonsti¥

tutional source of such authority.(27)‘ f Parliament makes gifts it

27. Trudeau, Federal-Provincial Grants and the Spending
* ' Power of Parliament (Ottawa: Queen's Printer, -1969),
p. 12. . Professor Driedger has taken
exception to this point in conversation. He suggests '
that the source of the power is section 102, whlch
provides: _

v../14
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27.. cont'd. -

. . 1 5
"p11 Duties and Revenues, over. which the Legislatures
. of Ccanada, Nova Scotia, and New Brunswick before and
*at the Union.had and have Power of Appropriation, except
such portions thereof as are by this Act reserved to
the respective legislatures of the Provinces, or are
raised by them ih accordance with the special Powers
conferred on them by ‘this Act, shall Iorm one Consoli-,
dated Revenue Fund to be appropriated for the Public
Service of Canada in the Manner and subject to the
Changes in this Act provided." = : ' -

Wwith respect; my difficulty with Professor Dxiedger's
position stems from the words "the Public Service of
Canada". "Publig Service", to ny mind, contemplates
) the civil services it does not embrace capital. _ _
& improvements. - Moreover, even if it did, the‘limltatlon
' to "Canada' appears to exclude, appropriation pgrgly
for provincial purposes. ThI¥ would be a significant
restriction. For example, it would, in terms, restrict
.  disaster funds following a natural calamity. ~

’
rS
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may attach-whatever conditions ié desirés‘to.sdch gifts.(zgj It
cén;‘by ﬁeaﬁs of conditiopél gifts, make it exceedingly tempting for
a provincé to follow a particular course of- action.- There is no con-
stitutional objection hé a gift to a provinciélﬂleéislature, for
example, of "$1 ﬁillion per qnnuﬁ, put if it happens that 70, per

cent of the provinces' students fail'to éass certain health require-

ments set out hereinafter, -the gift is to ‘terminate." WNo provihce
- N . T : . ;

- r -
is obliged to accept such a gift.(zgl -

-

Intergovernmental conditional transfers are of great,

albeit declining importance'in,Canadiaﬁ federalism. ih fiscal’

1976-77 total conditional transfers to the provinces in the form
% . .

- %

of shareﬁ cost programs totalled 7.35 million dollars; estimated

Coh , ) _ : . . 30) -
f}gurgs for 1977-78 reveal a figure of.5.61 billion dollars.( )

PR ’

" Although the Dominion has a wide latitude to raise moneys

. by taxation, and aﬁ equally wide latitude to spend moneys thereby

LY

28, . Scott, The Constitutional Background of the Taxation-

: Agreements (1955), 2 McG. L.J. T at 6.. Professor Scott-
makes the point that the source of Parliament's power .
to make conditional -gifts is the royal perogative and

_ the common law.. .
29!y Reference re Em loyment and Social Insurance Act [1936]
S.C.R. 427 peraDuf¥ C. Y. at 457. See generally, smiley,
' .~ . conditional Grants and Canadian Federalism (Toronto:
Canadian Tax roundation, 1963); oSmiley and Burns,
Canadian Federalism -and the Spending Power: Is Constitu-
tlogaI Restriction Necessarx? (1965}, 17 Can, Tax J. 36b8:

‘Hanssen, The Constitutionaiity of Conditional Grant
Legiglation (1966-7)s 2 Man. L.J. 10l. L

30,7 ‘Preasury Boad of Canada, How Your Tax Dollar .is Spent
(Ottawa: Information Canada, 1976=77, 1977-78) .

.../16
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collected, i;'dées not follow that the'powers thus éombined can be

- [

i&used‘to invade‘érovincial heads of jurisdiction.™ Thete®is still"
" the requirement that the moneys rdisedlgnd/or spent be "in relation
to"ft;#ation or the public'dgbt and pragerty,'or bear a “rétiénal
funclional connection” therego.‘3l) ' Provision for the gathering
tééether of a fund, and the spending of it,_ﬁust not be "in rela—'
tiqn to" é ﬁatter of provincial‘power as é colourable attempt to
usurp provincial jurisdiction. This point was.made-forcefully by

Lord Atkin in A.G. Canada v. A.G. Ont, [Unemployment Insurance

. 32)- : L -
) Referencel( ) who, in striking down the Employment and Social

e (33
Insurance ﬁ%ﬁ,( 3)

said this:

- , . . S L NN

"But assumihg that the Dominion has collected by
means of taxation a fund, it by no means follows

' ‘that any legislation which disposes of it is
necessarily within Dominion .competence. It may n (RN
still be legislation affecting the classes of ~ .
subjects_enumerated in S. 92, and, if so, would . -
. be ultra vires. In ‘other words, Dominion legis-

)  1atidn, even though it deals with Dominion pro-

- perty, may .still be so framed as to invade civil
rights within the Province, or encroach upon the
classes of subjects which are reserved to Provin-
cial competence." :

31.; *  Papp, V. Pagg»FlQ?Qj,l,o.R.‘331 (C.A.) per Laskin J.A.,
32. .  A.G..Canada v. A.G. Ont. [1937] A.C. 355. '

33, . Employment and Social ‘Insurance Act S.C. 1935, c. 38.
34, ¢ ~[1937] A.C. 355 at 366-7. See also In Re Insurance

Act of Canada [1932) *A.C. 41 where at 52-3 viscount
-Duneédin said this: "Now as to the power of the Pominion
Parliament to impose taxation, there is no doubt. But
if the tax as imposed is_linked up with an object which
is illegal the tax for that purpose must fall."

- PO
.-ly
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All taxation ultimately in olves regulatioh; "to some

extent it [taxation] lnterposes an“ECo omlc 1mped1ment to the acti-
vity -taxed as compared with others not taxed."(35) Lord Atkin's

often repeated statement draws a%tentlon to that fact; it underlines

that there must be a dlvxdlng line between regulatory effects, dteated

e

by’ taxatlonrwhlch are tolerable,and regglatory effects_whlch=are not

b R PN

tolerable. = ' ' . T .

-

.What is that d1V1d1ng line? Ultlmately that questlon falls
to be decided here: if a taxing statute effects, in addltlon to tax-

ation, clearly discernible regulatory results, the ValldltY‘of the

-~

.statute depends on whether the subject matter of the reéulation

falls withih,or is neécessarily incidental to, the regulatory powers
* : . ' ¢ ' *
of the jurisdiction levying the tax. If it does the taxing statute

stands unimpededy if it does not, the taxing statute is as incom-

-

petent to the jurisdiction as is the exercise of the  redulatory
'power simgliciter This pointr‘gleaned from American; Canadian
and Australlan cases, was succ1nctIy put by Professor MacKlnnon

in 1964:° (36)
s : S Do .
.-+  "In other words, where a statute both taxes and
e LE ~ regulates, its validity ag a whole depends on
. v}t whether the taxing authority has power to regu-
NS "+ late the subject matter affected by the tax,
oy ; and it is immaterial whether the tax 1s inoper-
ative in respect of those who comply with the

statute's regulations. The’ tax is 1n\a1d of
*

35.. - Sonzinsky v. United States (1937), 300 U.S. 506 at 513.

36. Macxlnnon, Comparatlve Federallsm (1964), p. 99.

¢
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the regulatlon, if th
then so also is the t

: if the regulation
3 t} be invalid, the tax i

invalid also."

"
.
-
"

The spendlng power draws attentlon to a rather nicé
question Suppose Parll ent raises moneys. by taxatlon, and £l
launders Y se moneys ;frough the Consolrdated Revenue Fund It
“ proceeds to return th moneys to the provinces in the form of con-
ditional grants dlrected to.purposes under prov1nc1al jurlsdlctlon. '

Is the prohlblt;on én the Unemployment Insurance Reference thereby

activated? It seems hard to believe that thls means of subvertlng

federated jurisdiotion would be tolerated were Hgngard to disclose

1

this. intention in relation to the scheme ‘as a whole. Yet the ques-

;1on remains as to how far cond1t10na1 grants need go before they
ar v1ewed as a devide subversive of confederatlon. ‘Mr. Chief

Justlce Laskln has suggested that perhaps Lord Atkln, in the

e ‘ (373!

Unemployment Insurance Refergnce, went too far. It is dec1ded1y

worth considering whethér, on the contrary, he did not go far enough.

Objeotionérto\ﬁederal use of the spending power have
beqn confined to the politfoal and administrative'levels;_Canade;e/(/’
eleven governmente\have exhlblted a clear reluctance to test the

'reach of the federal spendlng power by a court challenge. Never-

\

s theless, 1ntergovernmental transfers ultlt?tely are subject to

37. Laskin,* op. 'cit.,.f.a 19,/p. 638. e

‘ ) I ...}1é | 8
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7 constitutional oonstraints. These cannot be fully appreciated

without consideration of the policy issues involved. -

* At the outerﬂllmlt of the spendlng power three heads of

e

pollcy emerge-' (1) Intergovernmental transfers blur electoral

11nes of respon515111ty. The electorate is confused as to whieh

© e

, governmental body,is}responsible for what policy. Electoral

accountability is diminished. (2) Intergovernmental transfers

L
.

interfere with thé& decision making process of the recipient govern-
N ment. [This objection is limited to conditional transfers only)]

The donnee government finds it unacceptablyfﬁifficult to refuge the

conditional grants as it thereby subjects ite\electorate'to £§xa~

tion without benefit’. The recipient government loses motiﬁg‘power

in initiating programs. Its prlorltles are altered (3%‘Inter-

provxnc;al transfers [11m1ted to condltlonal transfersk/allow

. the donor government to formulate policy in areas of ﬁurlsdlctlon
. ’ 1ncompetent to it and exclu31ve1y competent to the donnee government.

The transfers become a means of. maklng watertlghtffederated

\\\\\\\\‘ jurisdictions permeable to actlon.by the 1ncomp§£ent government .

—

F £ g
TEE?“disturb‘the constitutional division of p&wersb(3 ) _
. - £
! “\ . ’ ff’ ' . . Do
35‘. These objections are con51dere§“§enerally in- Trudeau,
S Federal Provincial Grants ang’ the Spending -Power °
> (Ottawa:Queen's Printer, 19§g), pp. .16-18; Clark, .
. - Fiscal Need and Revenue E%mallzatlon Grants (Toronto-
Canada Tax Foundatlon, r PP. . . <

) I «../20
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These cbjections are undopﬂtedll\?elghty, but they gather

.~ no strength in a vacuum. ;They must be tested against the constitu-

' ' tional design of a federal séate, and t@e fedgral'purposes that are
nourished by the ‘challenged procedure. Absent specific constitu-
tional prohibition, allegatibns of implic%}ly obnoxious copstitﬁtional
effectg must be balahced aéaiﬁst.the special requiremeﬁts of divided

jurisdiction. ! -j | . o &

L]

Intergo@&rnﬁental-transfers further three major policies:

(1) The transfers assure a inimum acceptable level of public ser-
- . - ~ - ‘ *

vices in,different regiqés. This responds to the perceived consen-

.

.,

sus of the national con tituency and to the inherent purpose of
confederation. National economic policies, such as the -tariff,

artificially force the economic growth of certain regioﬂé; inter- .

i o *
benefits of federated union. The point has'been succingtly summari-

.. - governmental transfers redress.the balance by redistribpéing the: "

w

zed by Mr. Lynn: | "k\ X

"Some difference between service levels Betweén
regions’ in a federal state are acceptable as a
logical consequence of the autonomy enjoyed by the
regional governments, but if the differences be-
come intolerable to those in the lower income
regions, the federa¥ion may dissolve." (39).

- 39, . Lynn, Federal—ﬁrovincial Fiscal Relations supra, p. 15.
@ . — -
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(2) bublicfinVestment involves certaiﬂ“spillover effects ‘which : T
result from the lack of congruence between provincial jurisdic- €l

tions and’ tax cost/beneflt areas. (40) wWhen spillovers become”

P

great, as when the province paylng for the program'benefits; in a
relatlvely large way, those who are not members of the tax reglon,
prov1nc1al reluctance to undertake the program is considerable. To
take.tne obvious example, if a province dlscovers that the graduates

of a particular costly education program consistently migrate to
/ < . .
other provinces it will shrink from footing the bill -for providing

that particular educational opportunity. "In other words, under-

spending on services will result if a community is aware th3at some

-

benefits generated by its spen g spillover to-individuals outside...

-

The up’shot is'simply thap” some "important- publlc serv1ce§ Wlll be

‘,undersupplled-from the viewpoint of society as a whole(4l) Only

a government responding to a natlonal constltuency can compensate,
onstltutlonally and polltlcally, For regional spillover effects.

(3) Anﬂlntegrated common market, such as Canada strives to be, requires
a high deqree of mobility for labour and capifal," If the quality of

I lj . . !
important .social services and benefits differs sharply across different

40. See generally Qates, The Theory of Public Finance in

a Federal System (1968), Can.'J. of Econ. 51-2; Carter,
Canadian Conditional Grants since World War II (Toronto:
Canada Tax' Foundation, 1971) pp. 11-20; Young, Federal
-Provincial Grants and Equalization,in.Issues and Alter-
natives, 1977 (Toronto: Ontario Economic Cduncil 1977)p. 41.

41, Carter, Canadian Conditional Grants since World War IT
(Toronto: Canadian Tax Foundation, 1971), p. 12,

ees/22
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regions of the fedetation, an impermissible chill to mobility may

.S

be generated. Inefficient or lopsided economic development may result.

Federal responsibility for the national economy and for the inher-

ent rights of citizenship denandg’federal attention to such effects.:

In the event a constltutlonal challenge is made to the

, machinery of conditional lntergovernmental transfers,»lt is highly N
dublous that a per se rullng - the grants are or“;fe-not permLSSLble
per se - would be warranted. The specific grant 1n_quest10n should
.fall to be tested upon the policies outlined abouﬁ.anégupon whatever
additional constitutional support it obtains from the catalogue-of
constitutional powers to which it relates. It is.clear that the use

of taxation power alone to amass funds does not valldate any subsequent
use of those funds.‘%?)’" But- the precxse range og-objects and effects,
and their mechanisme, to whieh-the constitutiqnfpermits'inter-
governmental transfers to be addrese is not at present_brecis ly
discernible: 'It_is a.deliQSte metter of congtutional policy, to be
worked out in the circumstanggs eﬁ.eec ‘particular case, on a case by

case basis, if judicial clarification should be sought. Narrow judicial

rulings on highly charged political iseueﬁ encourage compromise;

.’&2;{ A.G. Canadd v. A.G. Ont. [Unemployment Insurance
. Reference] [1937] A.C. 355 at, 366

.
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-

if political compromise or restraint is not forthcoming, the court

-
-

1nev;tably will have a second opportunlty to consider the issue, and

-.this with greater experlence of the effects 1ud1c1a1 1ntervent10n has

produced. o : -

(4) Taxation of Provincial Consolidated Revenue Fuhd

</ Section 126 of the B-N-B. Act reserves to the provin-

cial leglslatures control of the prov1nc1a1 Consolidated Revenue

_Fund to be appropriated for the Public Serv1ce of the,province.

S: 125 additionally,in terms prohlblts taxatlon of propertm belonglng to
any prov1nce. It is &ifficult to see that the Consolldated

Revenue Fund is not property belonglng to the prov1nce. Parlia-

ment, thus, is dlsentltled from 1mp081ng on the ‘provincial fund.

(5). Double Taxation Unobjectlonable

It is clear law that no objectlon can be taken to a

Dominion taxing statute on the ground that it, in harness w1th a

: (43)
provincial impost, constitutes double taxation. If the tax-.

payer's assets are insufficient to satisfy both levies, the Domiﬁion

and prov1nc1al claims rank pari-passu. ( 4) By the paramountcy ' <;{
’ .

' doctrlne, the Dominion is competent to provide that, in the case

of 1nsuff1c1enty,1ts aims shall be satisfied first, (45)

.

. -« ’
43, Forbes-v. A.G.ﬁzghitoba [1937] -A.C. 260.
S :

LA

a4, In re Silver Brothers [1932] A.C. 514

45, ' Re R,A. Nelson Construction. (1965), 52 D.L.R. (2d) 189.

-

_‘,-" 500/24
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III. PROVINCIAL TAXING POWERS S, -

= . . L]

A. DIRECT TAXATION = I : s

hY

The constituﬁional division of expenditure authority in
Canada has remained largely unchanged singe'codfederation. The
provincial governments s;ill are responsible for such areas as
education,‘health, welfiare and other forms of sogial assistgnce;
asylums, administration of justice in the province} local public
works and municipglitiés. What has changed, and changed radically
since 1867, is the substance of political economy and consensus
reséeéting what is the proper role ofrgovernment inid%scharging
responsibility for preéisely these areas of jurisdiction, .In 1867,

. ;£ Tla
in the above fields were negligible. The complete opposite is the case

in accordance with laissez faire economics, provincial expendituz;ifb'
today. There is acéive and expanding governmental initiative in

all provingial areas 6f ﬁurisdiction noted. The amounts account

for the vast bulk of public expenditure. Very considerable sums ; Often'
times half*of the total expended, are_recéuped‘by the_provincia%ﬁ .
governﬁénts from the federal government in the form of condi#ional and

uncondifional traﬁsfgrs. in fiscal 1976-77 sucp transfers tota;led ovel

ten billion dollars:. Certain figures are particularly revealing. 1In
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1976777 total federal conditional grants to the provinces in
respect of hospital- insurance amounted to 2.8 billion; medicare.
famounped to .95 bi}lion;.poet secoﬁdary education amounted to

1.5 billion; other health and welfare amounted to-52 million.(46!'
The University of Ottawa, for example, which is one ef fifteen
provinciallyxsupported universities in Ontario, has an annual
operatlng budget in excess of $65 mllllon.v Half of this sum is
recouped by means of grants from the federal government., The bal-
ance comes largely from the provincial treasury, which must be

filled by means of provincial taxatiqn. 0f cdurse, all ef this

would be impogsible by the original inspiratioh, in respect of

taxing and spending authdrity, of the B.N.A. Ac

. : . e

In fact, the constitutional distribution of taxation powers
proved unworkable f;om the start. ihé pfévincee found themselves
‘without sufficient revenues to‘discharge;their limited functions.
More,'the transfer of revenues and respon51b111t1es follow;ng
confederatlon, put all provinces in a deficit p051tlon(47) en
the Prlvy Coun01l's interpretation of the B.N. A. Act enormouszg
increased provincial jurisdietion, some means had to be found to
fiﬁance ekpanding provincial regéensibilitieS.

1Y
b

46. Treasury Board of Canada, How Your Tax Dollar is Spent
' (Ottawa: Information Canada, 1976-7).
47. . Lynn, Federal—Provincial Fiscal Relétions, supra, p. 48.
.. /26 -
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Three mechanlsms were tried to ameliorate the unsatls-
factory constitutional arrangement- (1) Dissolution of the confeder-
ation. This was not conspicuously successful. Nova Scotma was the
only government to attempt-it. Within two yeare from the union, under
¢ the leaderehip of Joseph-Howe, the Imperial Parliament waslpetitioned
to release the province from confederatlon. (2) Increase in the
subsidies pald under the B N A Act. Desplte some early federal

w1111ngness to alter the subsidies stated by" the B.N.A, Act to be in

full settlement of all claims on the central_government, several
events intervened to make the deminion gqverﬁment rely on‘the full
settlement clause and refuse further increase. A global depiessioe,
beginhing in 1873, place a severe crimp in the, central governmene's
fiscal capacities; The railroads eftailed vast expense,‘creating ‘ AJ
~ | further federal'monetary réspreinta From 1873 until 1907 the subsidy
peyments stood unalfered. {3{ Resort'by the provinces to -their own
%Cﬂ_/f\\\‘powers of taxation. Soﬁe meens.haa to be developed -to make these °
| significant. Theumeans found was a judicial stretching of the concept
"direct taxation" to encompass moédes of taxation which would have

been quite unimaginable to the Fathers of Confederation.

{1) The Legal Test

The terms "direct and indirect taxatlon" were first

con51dered by the Privy Council in A.G.. Quebec v. Reed,(48) In

v ’ -
. . .

Y 'A.G. Quebec v. Reed (1884) 10 App. Cas. 181.

-
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that case the Earl of Selbourne L.C. fook as éhe measure of these

words, their use in Mill's Principles of Political Ecobomy. Mill

had said this§(49)

"Taxes are either direct or indirect. A direct .
tax is one which is demanded from the very per-
son who it is intended or desired should pay it.
Indirect taxes are those which are demanded from
one person in expectation ‘and intention that he

shall indemnify himself at the expense of another;
such are the excise or customs.

The producer or importer of a commodity is called
upon to levy a tax on it not with the intention
to levy a peculiar contribution on him, but to
tax through him the consumers of the commodity,
from whom it is supposed that he will recover

the amount by means of an advance in price.” -

]

In Bank of Toronto w: Lambe(ﬁo)a Quebec ;statute imposed

a tax on every'bahk doing business in the province varying with the -
paid~up capital of the bank. Lard:Hobhouse,-in considering ghe
validity of the tax, applied Mill's test, but vastly changed thé “
meaning and scopé of the words used. First, it was said that the
test was a legal and not an economic one; .accordingly, the opi;ions
of economi;ts as to the ultimate inéidence of the tax were "of no
relevance. Secona, the question was what did the words mean as

. : / ~ . . =
used in the statute. The 6G;t has to determine, accofﬁipgly, the

general tendency of the and the common ﬁnderstanding of men as
49. Mill, Principles of Political Economy (1893 ed.) Bk.V, c.3.
50, Bank of Toronto v.Cégﬁsé (1887), 12 App. Cas. 575.

-«./28
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to those tendencies.

The generdl tendency of a tax is a question of substance
and not of form; it does not 'depend on the particular'words'used
%P the statute. . The ultimate incideﬂce of the tax in.any par-
ticular case -is not of significance in determining the legel validity

of the tax within Lord Hobhouse's test.(Sl)

It is very fine to distinguish general tendency from ”
ultimate incidence. But the question ﬁas to be put sqguarely as to
what meeping, if any, the concept "Qénerai.tendency as commonly
'understood"»has. In Lgmbe's case there could be no question that
the taxation would work its way through the bank's operations and
be passed on to the bank's customers in the form of increased charges
for services. ,Does the test mean, therefore, that the Court should

pretend a total lack of sophistication in appreciating this?

A lot of Marning can go into distinguishing direct and

indirect taxation, But how useful is it? The original rationale

for the drstinction was that .the provinces should be prevented
from embarking on ambitious expenditures. It was thought the best

. . : . /

v

'51.. Halifax v. Fairbanks Estate [1928] A.C. 117, A.G.B.C.
. V. Kingcome Navigation Co. [1934) A.C. 51, Charlottetown
V. Foundation Maritime Co. [1932] S.C.R. 589,

.eo/29
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wayfto do this was by subjecting the 1eg&i£§3ﬁ:gs;tg}the political
resistance encountered in levying direct taxation.‘.By archiaic
political economy erect taxation was thought to be more percelved
It“prov1ded therefore, for greater scrutiny of the actloﬂs of the
legislature by the electorate.l(sg)
No oﬁe now serioueiy believes that the provinces ao

not have very'significent and expensive responsibilities. Nor
does anyone seriously contend that direct texatioﬁ has any more or
less advantages than indirect taxation from'the‘viewpoint.of(poli-
‘tical economy. A crucial question, to which I shall return, must

be put: what purpose does the distinction between direct and

,..
»

1nd1rect taxation serve at the present day and what constltutxonal

, Lo yfh
T 'r-

value does it protect? - . e

-

(2) Collateral Indirectness

By Mill's political economy any indirectness in a taxing
statute Qas in .and ot %tself invidious as tending to obfuscate the
actions of the legislature. If any indirectness whatever is a
stigma going to provincial legislative incompetence, complex forms
of provincial tatation must give the cogrts'some considerable

difficulty. Further, hybrid forms of taxation specifically must

be'incompetent to provincial legislatures, insofar as the hybrid

+

?'.\\
s . - \‘ . . - :
52 . CIGOL v. Saskatchewan (1978), 80 B.L.R. (3d) 449 (s.C.C.)}.

,/‘
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partakes of a measure of indirectness.

-~

”  oOne of the more positive deqiiopments in recent juris-

s

prudence has been the toleratlon by the courts, and indeed the"

expllclt condonlng, of anc1llary or collateral features of- indirect-
ness 1n a taxxng statute. Thls 1s very 1mportant in~ that most ‘>>
forms 6f tagat;on leading to constltutlonal aFtack today are hybrid
forms. Theyf%?e’forms which were unknewnwin-1867 or ir the early

years of the present century. .

W

The judicial tendency to uphold pfovincial powers of

collateral indirect taxatlon is observable in several recent cases.

-

Re Mlnlster of Finance of British Columbla v. Pacific Petroleums

+

Ltd. (53) involved the valldlty of the Loloured Pasollne Act, (54)
' which imposed a tax on every purchaser of
coleured gasoline. A "purchaser" was defined as "any person who
witnin the prJvinbe purchases gasoline when sold for the‘first
time“. .The definition-of purchaser was subsequently amenaed re—
troactively. It deflned a purchaser ‘as one who "purchases or

received dellvery of gasollne for his own use or consumptlon or

for the use or consumptlon by other persons at his expense or on

53, Re Minister of Finance of B.C. and\§§c1f1c Petroleums
: Ltd (1977), 71 D.L.R. (3d) 404.
54. The Cplouxed Ga;bllne Act, 1946 R.5.B.C. 1%60, c. 63.

. 1 , .../31



behalf of, or as agent for, a- pr1nc1ple wh Jis acquiring the gaso—'1 '

line for use or consumptlon by the pr1nc1pa1 oY by other persons
at his expense.“ The Act was held inigiall alid as imposing

.an lndlrect tax, similar to the Fuel 011 Tax Act considered by thé

-

Privy. Councrl in A.G.B.C. v. C.P, R.,FSJ)but it was cured retroactlvely

by amendment .of the definition o “purchaser . Gasollne prlmarily

for%resale, as opposed tooéasoli‘e which is used or cbnsumed by the '

purchasen, is not liable to taxafjion as such 6n the theory thaé‘the

former 51tuatlon 1nvolves a commodity tax, the latter 51tuatlon

-

- lnvolves a consumer tax only. In the course of.so hold!kg, Mr.

Justlce Cralg sald thlS:

"If there were anything in' the Act, from which
one could infer that there was a relatlvely
small gallonage 'resold' as opposed to 'used'
within the meaning of s. 10, one could rea-
sonably hold that the tendency of the tax was
on the ultimate 'consumer! or 'user' and that,

wtherefore, the tax was a direct tax." {(56) . ) .
The'cruciei poinr.to notlce is that anc1lLary or collateriir(

: indirectness.is not, in and of itself, invidrocs scch as to invali-
date the stetute:‘ A "small™ measure of indirectness is competenr
to'rhe provinces if iﬁ ‘object and purpose, pith and substance,.the
‘tax is & direct tax. |

N\ -

4
L

957 A.G. B C. v. C.P.R. {1927] A.C. 934,
56. - Re Mrnlster of Finance of B. C. and Pacific Petroleums Ltd.
(1977) 71 D.L.R. (3dY 104 at 410. /32 :
' . -as . . ) 'r_j
. .
e -
'C{‘
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By far the most iﬁportant judicialxpronounéenents illum~ w
-.-»\ —a
, inating this question appear in the very recent judgment the )
Supreme Court of Canada in, Canadian Industrlal Gas and Oil Ltd. }' -

v. Govt. of Sask. (57) The majorlty struck down a cbmplex of legis-

latlon whlch had the éffect of £ eezlng the proFlts from production

.and sale of Saskatchewan 0jX at pre-oil crisis levels, and brlnging

the excess revenues into the provincial treasury. Mx,. Justice'iﬁgfea\\

PR

Martland saw in the scheme an export tax, the c1a551c form of -

R 1nd1rect taxat}on, and an undue interference with 1nterprov1n01al

trade,and commerce. ‘But " the. remarks made by Mr Justlce chkson,

e T S .‘

T

in dlssentlng reasons, respectlng a’ dlfferent p01nt are highly
1llum1nat1ng. His Lordship specifically noted that collateral
‘indirectness was not sufficiently invidious so as to-void-prov}ncial

competence.

s , , "...taxation may well have aspects which ‘are i
B direct and others which are indirect. By
' . ‘nineteenth century litical economy, any }
. . element of mndlreégﬁpss was a stigma as tend-
M ing to obfuscate the actions of the Legisla- .
e ture. —That consideration is bf minor import- -

__.-ance today. .\ More important than a vestlge of -
indirectness «is the prohibition of the Amposi-
tion by a province of, any tax upon citizens be- o *
yond 1tsﬂborders." (589

(3)"Hybrid Forms of Taxation

. " Thevréalization that collateral indirectness is not in
) ' . o a N
) - E : " . . -
57., .. -CIGOL v. Saskatchewan (1978), 80 D,L.R. (3d) 449 (S.C.C.).
:::;‘.:{Z:V ) . : N - L
58, Id. at 18-19. _
) : - . | e../33 d Il )

n

-



= - S ¥
7 ‘ i . _ co.

Yo

ﬁf itself disabling to a province turns a spotiight on hybrid-forms of

,Jﬁ' taxation. These are the more common formgfof taxation raising con-

-
7
g . .

ﬁfa' stltutlonal'questions in the courts today. Examples of hybrid forms"

o of taxatlon are the 0il and Gas Conservatlon, Stablllzatlon and

!

Development Ac£59h973 5.8. 1973-74 as amended by S. .S, 1973 74, c..f

rd

73, and the Social Serv1ces amj Education Tax Act (60)

(’ . Certalnly an important questlon, which remains unanswered .
no w1thstandlng judicial recognition of provmnc1a1 powers of collat—
.eral indirect taxatlon, is thlS: how far may a prov1nce 1mpose
_’;_n’i f;direot taxation ancillary to a ta statute whlch is Fln rela- :
. tion to" direct taxation. &There 15?:ﬁ2econd aspect to the probleqL
If a hybrid statute employs no recognlzable form of taxatlon within
historically understood direct and indirect categories, how far,rs
it comperent‘to a provihce; within the meaning of Mill‘s test as
N _ developed by the oourts,.to.levy-oollateral iaaireot taxation.

" Some answers appear from recent cases.

"~

- In Canadian Ipdustrial Gas and Qii/;;;ited v. Govt. of
Sask.(ai) the ooﬁrt-ﬁad_to'oonsider a complex of legislation central

- to which was a mineral income tax. The tax was a 100% levy on the

]

difference between the price received by producfion companies and

"the"basic—well-head price", a statutory figure equal to the price:

.

59. 041 and Gas Conservation, Stabilization ‘and Development
L Act., 1973 s.s. 1973-4 as.amended by S.S. 1973-4, c. 73.

60, Social Servicee and Education Tax Act, R.S.N.B. 1973
c. 5-10.
61. CIGOL v. Sask. (1978) 80 D.L.R. (3d) 449 (5.C.C.)
- . | ‘ . o--/34 -
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received by the producing companies immediately priok to the

[y

'phenomenal rise in, prlce of oil by reason of the "energy crisis"., ‘.
In-other words, ‘the leglslatlon sought to drain off the fortuitous
proflts accruing to the oii ?roducers by reason of the energy crisis

- and to divert those revenues into provincial coffers. , The Government

. ‘s ‘- Iy L - N - ) --
of Saskatchewan; in considering wh thexr\ to leave the revenues in the

pockets of eastern Canadian consumers, t eave rhe_profits in the

i’

pockets of the oil producing companies, of to aqpropriate the profit
‘to iﬁself, chose the latter. The tax was attacked as an ‘indirect

tax. The theory in support of this submission was that since the ¥
. : ' PARIE

compaﬁies were prohibited from selling oil at a lesser price thanfﬂ-
‘prevalllng world prices by reason of the’ tax, the levy came as a

burden which would cllng to the commodlty and impose on extraprov1n-

A

q1al consumers, In qther words, counsel for the gompanles contended
e .

-that the producing companies were no more than'a conduit througk

-~

which the Governmeﬁffof“Saskatchewén'sought to;reéch the consumers A

of eastern Canada.: The Seskatohewan Court of Appeal declined to\ES_"*‘
hold. Mr. Chief Justice Culliton noted that the intent and.purpose

of the tax was obvious, The "intent was to "drain off any‘increaéed(
return which might otherwise'have come to those persons -having an
interest in the oil produced and, sold from a well in a produ01ng

Ed

tract 1anaskatchewan, as’ the result of any increase in the selllng

e
price after the 1st.of January, 1974.“(6&)m1nor1ty of the Supreme

-

62. CIGOL v. Sask. (1976) §5 DiL.R. (3d) 79 at 92. .
| ' 4. |

e ‘j. : : oo:/35
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Court of Candda agreed, but the majority adopted a narrow categories

approach, characterizihg.the legislation as an export tax and a
- e i . .'
tax on production specifically incompetent to the provinces. , . .

The tendency to allow a measure of collateral indirect
taxation in a hybrid tax situation was.wiaened by the New Bruns-

wick court of Appeal in Simpson-Sears Ltd. V. Provincial Secretagy

of New Brunswick. {632 In. that case catalogues sent into the Prov1nce

of New Brunsw1ck by slmpson Sears Ltd. and distributed free of %

charge were sought to be taxed undar the Scodial Services and Educa-

Y

tion Tax Act which levied a tax agailnst "every consumer of goods -in *

the Province!. "Consumer".was defined as "a person who utilizes
within the province goods for his own consumption or for the consump-

tion of any other person at his expense." The word "consumption",

/\// by Section l(d) included the word . "use”. At first instanceﬁgﬁe.tax

~ was held 1nd1rect. Mr. Justlce Barry considered that, 1f valld
the tax necessarily would be passed onto the final consumer or user
of the catalogue if sWch consumer or user purchased goods from
Simpsdh;Sears Ltd. He noted that since every person whe received
a catalogue is not a customer of“Simpson—See;s, then, in respect

. of such non-customers, the transaction is complete in Ontario so

:::;> far as concerns the retailer, That meant; accordlng to Mr. Justlce

63. Simpson-Sears Ltd. v. Provincial Seeretagf of N.B.
II ;75 71 D.L.R.: (3d) 717, rev'd on other grounds :
(1978), 82 D.L.R. (3d] 321 .(s.C.C.). o

' 64 . Si Sears—Ltd. v. Provincial Secretary of N.B. (1977)
~ TN s R(2d) 785

- - . ' . c:c/’36
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Barry, that the profits in respect of that transaction would be
taxation |of an extra—provincial'citizen, which‘taxation.wouid be A

. to that @xtent -dindirect and invalid.

P { The Court of Appeal reversed. Mr. Chief Justice Hughes

ars had several offices in New Brunswick and

therefore was a pers®R within the province who may be taxed if

taxed directly. Ie der to qualify ae'e direct tax, "the tax

the}transaction presente te the Market'. The tax qualified as a
consumption and use tax'and it was therefore irrelevart that the ‘

company’ may be able to shift the burden of the tax to_purchasers

L4 ~

of its merchandize. There was, he said, no questlon as to taxation
Iof-an extra-provincial citizen. "Although the company has its head
offlce in Ontario, it has several places of business within New
Brunswick and is therefore a person who may be taxed here, if

taxed directly..." (65) o Coe <ij\<:

<)

- :
65. . Simpson-Sears Ltd. v. Prov. Secretary of N.B. (1977)
71 D.L.R. (3d) 717 at 723. v

.o /37
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Further appeal téathe Supreme Coufttssl- pgoduced
. incqpclusive results on the dphstitufi?nal issue, The G?urt spiit
4 7 4. Chief Justice Laskin,.the ninth'ﬁoice,.?ontented himself
witq allowing the appeal on the basis that proper consfruct}on of
the New Brunswick statute failed to bring‘simﬁéon-Sears'with n its

ambit; he left the constitutional questioen open. -

Taxation of promotifonal maﬁéfials - thé£ is the essence
of the Simpson Seat¥s dispute - does raisé nice questions as to -
directness or indirectness, Ultimately éhe tax is borne by the
purchaser of the_promoter's'goods. The retailer is in business for
profit, not for fun. In that sense the tax is indirect in that the
legisYature taxes the éqﬁgumer, through the retailer,.in the form
of aﬁ increase in the price of the goods. Even unsophisticated
evidence will reveél this; in fact, sucﬁ evidence formed the foun-
dation of Mr. Justice Ritchie's redasoning in hoiding the statute
constitutionally defective for want of compliance‘iijﬁjthe direct~

ness requirement.

However, this aspecty- the ultimate incidence of the

taxation - is precisely what the Courts ever since Bank of Toronto

67 .
v. Lambe (67). have refused to regard as determinative. .Evidence
66. Simpson Sears Ltd. v. Pfoviﬁcial Secretary'of N.B. (1978),
I8\ N.R. 590; 82 D.L.R. (3d) 321 (s.C.C.}
. . \
67, - Bank of Tordnto y. Lambe\(1887) 12 App. Cas. 575. ,
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that the ultimate incidence of the tax is passed on is irrelevant;
there 1s welghty authorlty that such evidence 1s not even adm1551ble(68)

Bank of Toronto v. Lambe is itself the locus classicus of this rule

and the perfect example. That case involved consideration of a tax-.
on the paid up capital of the bank. The Bank, like Simpson Sears,

is also in business for profit, and not for fun. 1It, too, passed

on the tax to its customers in the fe;m of increased charges for
services. But the tax does not thereby become indirect. The test

is not the ultimate incidence:; -it is the "general tendency as com-

4

monly understood."

The lack of jud1c1a1 accord in these cases is startllng.

There is no agreement in the Supreme Court’ and the limit is reached .
in the number of successful appeals. This suggests an.nncertain
and unstable state of law.  There is a certain inevitability about
this in the hybrid tax situation. Although?tne courts are pre-
pared to accept small quantums of indirecfnees eollateral to a
direct taxation statute, hybrid taxes present them with intractable
pué;les. The difficulties in applying Mill's test as developed by
the courts“are in any case formidable; hybrid taxation increases
the complexity and leads to judicially erratic results. Not one

of these cases is free in each court from a statement by a judge

that the question for consideration is "difficult".

~

68.  Cairns Construction v. Government of Saskatchewan 19601 S.C.R.
619 aff'g 16 0.L.R. (2d) 465.
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Hybrld forms of texation inevitably produce judicially
erratic results. The courts appear prepared to accept small amounts
- of indirectness, but the dmffmcultles encbuntered in applying Mill's
test as_developed by the courts very guickly makes judicial con-
-clusions diffieult to predict. This is especielly exaggerated in

‘ L 4
the case of hybrid taxation.

Drafting techniqée can help.. However, it would be
wrong to think that the draftsman should concentrate his major
energies on the directﬁess requi;ement. That is precisely where
the courts.will lean to assist him if he strayé from the straight
and narrow and producescollateral indirect results. The prudent
drafteman should insure that he has a firm basis of jurisdiction
"within the prdﬁince“. The jurisdiction must fasten on pe?sons,
property or transactions located within the provincial jurisdiction

and the dreftsman should take pains that the statute does so
| plainly. If the statute preduces collateral indirect effects, the
draftsman must make obvious that these do not travel beyond the‘
provincial porders. The baSlS of jurladlctlon to which the
statute attaches cannot be used as a conduit to reach extra pro—
vincial citizens. The statute must be drafted such that the
tendency and the incidence of the taxation both do not overstep
_the provincial territory and clearly can be seen not to do so, for,
iﬁ it does, the draftsmap will find little aid forthcoming from

the courts. This tendeney emerges from all of the recent case law,

.../40
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and it is specifically referregd to by the minority of.the Supreme
Court in the CIGOL appeal. 1In short, collateral lndlrectness,
either anc1llary to a dlrect taxation statute or as part of the
effect of a hybrid statute, will be tolerated if the effect is

. relatively small and localized to the province. It serlously -

‘ jeopardlzes the entire statute when the incidence of taxatlon
plalnly reaches extra provincial re51dents, or when, in a hybrid

» statute, the 1nc1dence cannot plainly be seen to impose 1ocally

exclusively,

(4) Commodlty and Consumer Taxes Dlstlngulshed

(1) Basis of the Distinction

One of the most important ways in which the concept
of direct taxation has been stretched to flatter pProvincial com-
"petence is by the introduction of a distinction between commodity
taxes and consumer taxes. A commodity tax as a category er se is

1nd1rect.(69) Mill hlmself said so. (70)

He noted that a commodlty
tax was a means of building into the price of a commodity an impost
and through the producer of .the commodity to séhd that impost

abroad to the purchaser of the &ommodlty S Mill thought such was

the classic form of indirect taxation, .(/jj\\

69. A.G.B.C. v, 'C.P.R. [1927].A.cC. 934;2.8.B.C. v. -
McDona Murp Y Lumber Co. [1930] &A.C. - 357.

70.. . Mill, Pr1n01p1es of Political Economy (1893 edition)
IX, p. 435,

. . ’
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A consumer tax is'very much like a commodity tax in its

« mode of operation but the intention is very different. It is an

intention to tax the last purchaser, the consumer, only. Accord-

ingly, there can be no passing on of the tax. Consumer taxes are

héld by the courts to be direct.(7lJ

re

The distinction between commodity and consumer taxes

is necessitated by the need to escape from the straight-jacket

of Mill's archiaic politicai eéonomy. A commodity tax, if givén

its head as a category incompetent tc the provinces per se, is

capable of voiding any attempt to tax a transaction where a sub-

~ sequent sale may be anticipate

al7?)

"Tre

72.

Atlantic Smoke Shops v. Conlon [1934] A.C. 550; Cairns
Construction v. Government of Saskatchewan [19607 S.C.R.
619. Mr. LaForest, The Allocation of Taxing Power under

the Canadian Constitution ({Canadian Tax Foundation, 1967) .

is of the view that the cgtegories test.elaborated by
the Privy Council in Halifax «. Fairbanks [1928] A.C. 117
is a departure from Mill's theory, an errant judicial
innovation in an otherwise orderly progression: pp. 70-3.
It follows from the above that I am in disagreement

with this wview. I consider that the categories test was.

an intensified application of Mill's theories.. It
stretched his arcane political economy to the\{reaking
point. Mr. LaForest thinks the categories test is.not
dead. [p. 72]; in my view it so, at least insofar as
new forms of taxation are concerned. Such forms are

almost always hybrids. No woYthwhile analysis attempt-

ing to be faithful to searching methods of constitutio-
nal scrutiny, would employ such an unsophisticated device
in respect of hybrid taxes.

In A.G.B.C. v. C.P.R. [1927] A.C. 934, Viscount Haldane
voided the Fuel 0il Tax Act R.S.B.C. 1924, c. 251 on the
theory that as fuel oil is a marketable commodity,"Those
who purchase it acquire the right to take it into the
market. . It therefore comes within the general principle
which determines that the tax is an indirect one;"at 938.

4
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‘The commodlty—consumer tax dlstlnctlon flrst received

judicial elaboration in Atlantlc Smokeshogs V. Conlon(73y The

Prlvy Counc11 constEred in that case the Tobacco Tax Act of New

Brunswick. The tax 1mposed a 10% levy of the prlce pald on anyone
/

who purchased tobacco for his own consumptlon from a retail vendor
in the province. . By regulatlon the - tax was to be collected -by
the retail vendor who was constltuted @ crown agent for that pur-
pose and alloted 3% of receipts as remuneration. Viscount Simon

held that, since the tax fell on the last purchaser, there .could

‘be no question of further resale; hence the tax fell on the person

who actually bore the burden of it.and could not be passed on. In

Cairns'Construction v' Govt of Sask. (74) a tax levied on all con-

sumers of tangible personal Property at a retail sale in the pro-

vince, to whlch was annexed\Ehe mechanism of collectlon by the retail

. vendor, was held to be dlrect\\ The facts of the case concerned the -

-
\

purchase by a building contractqf of pre-fab housing componéhts.
Of course, in this instance, the\tax'WOuld be passed on as part of
the selling pPrice of the house, but\ the courts had long ago said

that the ultimate incidence in partlcular cases could not affect

73. Atlantic Smoke'Shops v. Conlon [1943] A.C. 550

74. . Cairns” Constructlon v. Government of Saskatchewan
96 S5.C.R. 9, atfirming 1% P.L.R. (2d) 465,
_-reversing 9 D.L.R. {2d) 721, noted Duqb The Cairns .
© " Deecision (1961), 9 Can. Tax J. 363 Baker, (1955~ 61)
' 1 Alta. L. Rev. 594,
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the‘validity of the.tax:‘75)

r-

Finally,'ih A.G. Nfld. v. The Avalon Telephone'Company

(76)

Lta. Mr Chief Justice Furlong con31dered the validity of the

Soc1aL Securlty Assessment Act R. S Nfld. 1952, c. 41 which. requlr&d

that "every purchaser shall pay to her Majesty at the tlme of making
a purchase an assessment at the rate of 5 per centum of the purchase
price of the tangible personal property purchased".‘.A purchaser

was defined to be mahy person who acquires tangible personal pro-
'perty at a retail sale in Newfoundland for his own consumption or
use or ‘for the consumptlon or use by others at hls expense." Mr,
Chief Justice Furlong, follow1ng the lead of the Supreme-Court,in.

Cairns Construction v. Govt. of Sask.,(77) held the tax direct on

the theor¥~it was a consumer as opposed to a commodity tax. The

“tanglble personal property referred to in the Act contemplated

consumptlon for use and not resale, The factual situation of the

11t1gatlon was that the tax was imposéd on equlpment purchased by

a telephone company. It 1s lncohcelvable that the tax- on. that

property would not - -eventually be passed on to telephone company
customers in the form of increased service charges. The\Newfoundland

~

75. . A.G.B.C. v. Kmn come Nayi atlon Co. [1934] A.C. 45;
‘ Charlocttetown v. Foundation Maritime Co. [1932] S.C.R. 589.

L

76. " A.G. Nfld v The Avalon Telephone Co. Ltd. (1962),

'77; Supra. - .

e ./44




- 44 - | :

. . . . ~
Court thought that was not the point. The point was that indirect '
taxation had a cut—off'péint as Hkgpnqept;. Insofar as telephone

equipment was not processed,'fabricated of manufaétured into the

~ - -

telephone services, the court would not .look to the obvious patterﬁ

or route which the tax folloé%d. The point'ig notice is that in

the Avalon Telephone case, the court has gone beyond the theory of

-~ .

general tendency of the taxation which chéracterizes the earlier
Privy Council appeals. It has' artificially hived off the product-
"ion and assembly of equipﬁgnt from the pﬁrﬁoée‘of_that pro@uctibn

and assembly --the sale of telephone serviees - in order to uphold:f.

[

the validity of a provincial tax. :

N,

Y

- (1ii) Indirect Sales Taxes for/the Provinces?
These decisions have opened to the provinces the lucra-

e

tive hiéh—yield, low-rate retail sales tax, and all provinces, with

the sole exception of Albérta,‘have entered. The taxes must bﬁserve-
igidl requirements of form; they must bé*drafted as taxes on con-
?._ption‘pr uée; they canﬁbt validly emerge as pure indirect taxes

. on the retailer himself,

7

Many suggestions have been made that indirect sales
taxes as well be opened to the provinces. In fact, constitutiongl

amendments have been proposed and narrowly rejected £o that

/45
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"2+ opposed to the manufacturing, level. The reason is_that 'a dispro-
S T S,

A _79.  See Benson}'sugra, pP. 42, App. D. -

- 45 - |
.7 o .
. effect.(?sj' ’i
L. s

-There are several difficulties with sich an amendm E.¥
First,_ all are agreed that the tax must be levied at the retail} as
B L] P .l " : . .

.

-

o -
a2
- 2 -

portionate .amount of manufacturer sales - eighty six pPergent in

'1967-8 - occur in Ontariq‘(fifty ejght percent) anq Quebec (twenty

eight percent).” That weuld unduly conc traté the'beﬂefit of - the
)"' . " “__ . . -, N

‘taxes in those two.provinces. Retail salls taxes do not. entail this

problem: s;xtngﬁreé percent 6f retail sales only occur'in'?ntarib
and Queﬁec.(T?)' " Additionally, manufacturers’ taxes are difficult

tg localize. :They travél-thréﬁghoqt the couﬁtry;.resting ultiﬁateiy
on the;consumér.' This implies that manufacturiqg jurisdiction might -

-

unféirly reach taxpayers outside of their borders. .

These considerations leave open the posgibility of a con-
stitutional amendment to authorize provincial’indirect salet taxes .
at the retail leﬁéi. In my.view, such an amendment is unwise, and

for two principal reasons. First retail sales taxes are inherently

.= r -
-

-78.. ¥ See generally, Moore, Perry, Beach, The Financing
) of Canadian Confederation: The First Hundred Years
(Toronto: Canadian Tax Foundation, :1966), pp. 36-7;
o Benson, The Taxing Powers apd the Constitution of
Canada (Ottawa: Queens Pfinter, 1969), p. 38-48,
App. F; Tarasdgsky,The asibility of a Canadian
Federal Sales Tax, Studies of the Royal Commission-
on Taxation No. 6 (Ottawas:. Queen's Printer, 1966);
Due, Theg Provincial Sales Taxes and Their Relation-
i ederal Sales Tax {(1963), 11 Can. Tax J.
523; Due, Provincial Sales Taxes (Toronto: Canada*
- Tax Foundation, 1964), C II "The Constitutional
Issues) pp. 17-34. o

™
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regressive and unfair, - they strike hardest at the lowest end of
the income scale.

"As incomes- become larger, the nonfdiscretionary
element in-expenditure declines ag a’ proportion of ¢
total expenditure, so that larger'incomes must bear
relatively heavier taxes if the criterion of vers
tical equity is to be satisfied. Since sales taxes

(it is assumed) are shifted forward -and allocated ’
among individuals in proportion to their consumption

‘ expenditure and since consumption tends to fall as
o a proportion as income rises, it is clear that sales (80)
' taxes are certain to be inequitable by this criterion.™

" This consideration;léﬁ?’the Royal Commission on Taxation to conclude
that "rigid adherenée‘go our eguity piinciples would call for the

(81)

complete abolition of 511 sal%s taxeg. ‘ Entfenchment.of such .
an inequity in the constitution should not, in my view, be‘ahdé.

[N

Secondly, any provincial indirect sales tax would have
to be founded on an agreed base or allocation'formulg.in order to

' guard againét the impositibn; by a province, on a citizen befond

°i£5'borders. In other words, retail sales”Egies are hard to con-
fine; an allocation formula would'be mandatory to insure equity
and efficiency in the system. If the base be entrenched, it might

well prove to be a straight ﬁacket as the economy of the country

[

80.. Bird, Sales Tax and the Carter Report (Don Mills: -
_ C.C.H. Canada Ltd., 1967), p. 8.

Bl.. Report"of-thg Royal_Commiésion on Taxation (Ottawa:
Queen’s Printer, 1967), I, 8. :

- . .
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metamorphoses; if the base is not entfenched, many‘hqigrds are
thereby creafed.for jurisdictional conflict. .Neither result, in

my opinion, should be eanurégéd in a federal system,
-

'Finally, it has never been conclusively demonstrated that

change to an indirect form of sales tax posse€sses any significant
. 3

advantages over thé!present form. The amendment proposals origi-

nated in the-dubious validity of existing provincial imposts foilow-

ing the A.G.B.C. V. C.P.R.(Bz)‘ and A.G.B.C. v. Kingcome Navigation

Co. cases. (83)7 That doubt has long since been laid to rest: Greater
éffiéieqcy of éql%ectfbﬁ is undemonstrated, and, in fact, all evi- %
dence suggests-that the present mechanism is sufficiently flexible

to allow for éll desifable i&provements.(84) The courts have al-
ready upheld'ﬁidg provincial penal pqwers.ancillary to the Retail
Sales Acts;(85) iflis highly unlikely that any greater enforcement

éffic{enCy would be forthcoming under an indirect mode of imposi-

.tion. Given the‘highly speculative nature of adﬁaﬁtages &0 be gained

5

82. . A.G.B.C. v. C.P.R. [1927] A.C. 934.
83, A.G.B.C. v. Kingcome Navigation Co. [1933] A.C. 45.
84. Due, Provincial Sales Taxes (Toronto: Canadian Tax -
Foundation, 1964), pp. 31-3. o

85. R. v. Christopolous .(1977), 36 C.C.C. (2d) 399 (Ont.H.C.).

{
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by an indirect retail sales tax amendment, and the clear negative
| i) L . - .
fallout, by constitutional entrenchment of inequitable taxation

and creation of opportunities for federal tensions, such an amend-

ment must be deemed unwarranFed and undesifable.(se) -
- [
86. . - Mr. Due's'comments are instructive, Provincial

Sales Taxes, supra, at p. 33-4:

"The advantages claimed for a constitutional amendment,
to permit an indirect retail sales tax are thus highly -
illusory. The basic operation of the tax would not be

. changed by a shift to the indirect form, and improve-

- ments in convenience, efficiency, compliance, and cost
of collection would be relatively minor. The only
important advantage, the elimination of the need for
separate accounting for the exact amount of tax collec-

~ ted, could be attained equally well under the present

" form of tax by allowing the retailer to keep any over-
age collected as compeénsation for his work in collec-
tion of the tax. The tax would not become hidden
without drastic legislation, which would be fundamen-

_tally undesirable and would create a storm of pro-

- test if proposed.

Oon the other hand, an amendment has several disadvan-
tages, A change in the form of the tax would compli-
cate the application: of the tax to goods bought out-
side the province and brought in. fqr use, since this
element would still have to be impgsed on a consumer
basis. As noted, any attempt to fbrce concealment of
tax would give rise to a wave of protests, nd is un-
desirable in texms of usual principles of tdxation.
Furthermore, any amendment-which would be politically
acceptable might well be saddled with restrictions
which would later prove troublesome. In 1950-51 pro-
posed amendment limited the sales tax rate to 3%; most
provinces already use a 5%, figure., All in all, ap
amendment would not produce significant advantages,
and would create substantial uncertainty and the po-
tentiality of highly undesirable consequences." :

... /49
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(5) Constltutlonal Litigation and the Taxlng Power +

-

- The consumer-commodity tax distinction is partly basea

in lqgic - the inability of the ultimate consumer to pass on the

‘tax - but it is more, properly seen as based in consEituﬁional paiidy.

The court is judicially developing the concept of direct taxation in

order . to allow the prov1nc1a1 leglslators w1der taxlng powers. This

was expllc1t1y stated by .Chief Justice Furlong ln the Avalon Tele-

ph one case. There is a reallzatlon by the courts that the taxa-
. > e

tion power flows from a constitutional document, and that such a

document must be supple in the hands of the courts {n order to pro-

e

vide for the needs of national life.

—t 4

A constitution is noh'eimply a statute like any ‘other.
It sets the‘framework-of our national intercourse., It is written
in broad general language capable-of evolution to provide for the
growth of our nation. Of course, it is impossible decisively to
answer the argument, 'made by those hostile to judicial rev1ew, that
the constitution is not limited to the original understanding of

‘ : 87) : AN
its framers.}' ) ‘It is worth noting, however, that the courts do

87. . This theory was expressed in' Re Regulation and '

Control of Aeronautics in Canada’ [1932] A.C. 54.

- i i -00/50
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not treat it as such. (88) This is particﬁlarly true in the évolution
of taxation powers. The Court must be guided by rigorous judiciar._"'

principle certainly, but this rigour must be tempered by the sober

realization that the Court is an organ of government'and aqpolitical{
institution; "judicial review will survive only as long as the

Court does not cut too shafply athwart the stream of Qoliﬁical power,
. o : (89)

wherever. the sources of that power may be found."- "In the Avalon

o

Telephone case Mr. Chief Justice Furlong put the point this way:

88. Edwards v, A.G. Canada (1930] A.C. 124 at 136°
("The B.N.A. Act rplanted in Canada is a living,
tree capable of growth and expansion within.its
natural limits "); British Coal Corp. v. The
King {19351 A.C. 600 at 518; A.G. Ont. v. A.G.
Caqaaa {19471 A.C. 127 at 154. :

In Reference re Anti-Inflation AcE;~(3976) €8 D.L.R.
(3d) 452 (s.C.C.) Chief Justice Laskin expressly
negatived the view that the constitution is limited
to the original understanding of its framers. He
said this, at 487:’ .

"mhis is not to say that clear statutes aré to be
unsettled, but only that the Constitution designed

hg to serve this country in years ahead ought to be
regarded as a resilient instrument capable of adapka-
tion to changing circumstances." -

Mr. Justice Dickson also has explicitly Egted that it

is unlikely that the "original intent" school of inter-
pretation is appropriate for the B.N.A. Act. He said
4his: "...there is mno reason to believe the B.N.A. ,

Act -is not a document 6f evolving meaning not Timited

to its original inspiration..." CIGOL v. Saskatchewan
§.C.C. Nov. 23, 1977, p. 17.

89, Telford Taylor, Two Studies in Constitutional Inter-
Eretation'(1969), P. 2.
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"Now it has been repeated many times that law
is an organic and living system by which we

are enabled to conduct our day to day life

in society with the minimum of disturbance.

Law has to- keep pace with social change »~ it
has to operate in the society which it helped
to organize, which means, in short that.it s
to regard the conditions of the day as they a e;

‘ and not as they were. This is equally true in
the field of taxation. The conditions which
created the definition of the many forms of taxes
a century ago-are in-many instances no longer
existing. A tax which was a direct tax 90 years

N _ ago may be an indirect tax today, and the defini-
tion of the wonomist may require re-statement;
because the propositions of modern economics are
not without the certainty of the\propositions of
Euclid.

...If virtually all taxation today is ulti-
mately borne by the consumer of ggods and services
are we then expected to say that all taxation is
"indirect and that consequently th field for pro-
vincial taxasion is almost non-=e istent? I think
“not. . I think we have to see what was meant when
the words were used in the act and then see if
like ¢onditions prevail today." (90)

-

The Avalon Telephone case exemplifies a mature court confident of

its abilities to safeguard constitutional integrity, and confident,
moreover, of its ability to respoﬁd with that considered flexibi~
!

lity which constitutional litigation requires.

our courts do not always act thus. They often search

~ for received categories or certain, if outmoded, forms of analysis.
. A .

s ~

90, ¢ A:;G. Nfld. V. avalon Tel. Co. Ltd. (1962), 33 D.L.R.
\ T2dy 402 at 405-6.
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In Regihéﬁby Churchill the court was asked to adjudicate the

.

validity o# the Mobile Hmme Park Fee Acﬁ(eﬁlch imposed a tax on "every

person who is in charge of, or operated a mobile home park". Counsel
arguéd that the tax was a novel form of taxation, unknown histori-
cally, and not, therefore, capable of assignment to any determinate

form of taxation. Counsel asked the court as a consequence’ to apply

"Mill's test as developed by the Privy Council: The court declined

Counsel's invitation./\The mere inveolvement of land produﬁed a
knee-jerk reflex action in the court, who assigned it to the cate-
gory. of direct taxation as a tax onh land. The reasoning is of

interest. for it indicates a tﬁeqretical riéidity: a rigidity which

is not in keeping with the spirit of constitutional litigation. It

is decidedly &nhelpful for a court to lock itself into firm cate-
gories or determinate modes of classification incapable of evolu-

tion. That is the lesson to be gleaned from the Avalon Telephone

case. The Churchill case illustrates that the lesson has been

incompletely aﬁpreciated. !

(61‘ Section 92:2¢ Form and Substance -

(i) "Direct Taxation" a.Matter of Form

Direct taxation has become an elastic concept. Many
‘ - .

/

9T. . Regina v. Churchill [1972] 6 W.W.R. 107 (B.C.5.C.).

92. The Mobile, Home Park Fee Act,.S.B.C. 1971, c. 35.
' .../53 :
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courts are very tolerant, absent certain prohibitions of substance,

of provincial indirect taxation as a collateral matter. But there

ity of view in the Courts. The restriction that

themselves to direct taxation is a restriction
of form only and sérvels no useful purpose - except as a remainder:

of historical ideas in political economy - at the present day.

\

(ii) "Within the Province" a Matter of Substance

Section 92:2, however, does contain, a crucial limitation
. ] ] .
of substance. That is that provincial taxation must be "within

the province". A province must found its jurisdictional cémpetence

‘to tax on one of three bases: it may fasten proviﬁ%ially located

persons, property or transacti;;;) The rules of-ﬁyrisdiction 1
competence strictly preclude gﬁy province from taxihg outside its
borders or from imposing on extra-provincial citizens. No province
has the ability to shift its tax burden génerallyrEb the citizens
of Canada or to the residents of angfher province.” This point was

very early madé by the Privy Council in Bank of Toronto v. Lambe(93)

and. was recently underlined by a minority of the Supreme Court of

Canada in the CIGOL appeal.(?4) In Bank aqf Taxonto v. Lambe,
. ‘J - '

93, .. "There are obvious reasons for confining their [the

legislatures) power to direct taxes and licenses, be-
cause the power of indirect taxation would be felt all
over the Dominion;" (1887), 12 App. Cas. 576 at 586.

94, CIGOL v. Sask., supra.
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Lord Hobhousé,suggested the limitation to tax directly was a means
e : . .
of keeping the burden of the taxation from falling beyond the pro-

-,

vincial border.

.
- ’

(iii) Taxation of Economic Activity within the Province

There is an exception to the above limitation on the

provinces. If the extra-provincial citizen is conducting econo-
mic activity within the provincial territory, the province is com-
petent to levy taxation in respect of that activity. This was made

. (9 '
clear by the Supreme Court of Canada in Alworth v. M.N.R.(‘s) That

case involved congideration of the Logging .Tax Act R.S.B.C. 1960,

c. 225, which by s. 3(1) levied a tax as follows:

"3(1) Every taxpayer shall for each taxation year
pay a tax of 15 per centum calculated on his
income derived from logging operations in British
Columbia.” &

The court considered the essentflal question to be whether the téx

was in personam or whether the tax was -on- economic activity within

the province. ' It found that the cparging section of the tax was

not limited to persons who'reside in the p;Bvin;e but pointed.also
tg a ‘class of persons identified with the operations in respect of
which the tax was imposed. The Court pointeé out éﬁat it was the

income deriyed from logging operations which'bar;ied the burden of

N
gsL Alworth v. Minister of Finance (1977), 76 D.L.R. (3d)
99, affirming (1977), 71 D.L.R. (3d) (B.C.C.A.).
»
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the tax, and not any class of pe%sons.. Therefore, as the logging

activity was entirely provincial, the tax was taxation "within the
province". The Chief Justice said this:

"It would be to substitute form for substance

_and indeed, empty the charging section of

“substance (,by inviting easy evasion) to hold,
that a personal tax-is imposed by the Act."

In some respects Alworth is a simple case. It only

involves determination of the question whether the tax feLladh

]
L

the logging operations (which are clearly within the province) or
on the logger (who may be within or without ‘the provincé). But a
much more difficult question may arise. The court may have to

determine where business income is "earned". This often is very

bl [}

arbitrary. There is no tested and trué.commgn law method for 06

{
-:
o
H
]
-l

making this assessment. The Federal Incame Tax Regulations offer definitions, {96)

but they are not constitutibnally obligatory.i Great difficulties
can arise, therefore, when two provinces provide for differeggﬁ
@t

ways of making this determination. Prior to‘'the rules found today

in the Income Tax Act the situation was a jungle, The Rowell Sirois

. . . . . . L NT L o 2
TCommission, in reviewing corporate taxatlion in 1940kgzescr1bed the

/

NN\

field as inequitab}e, inefficient, complex, and chaotic. The '

L\

96.° Income Tax Regulations, Part IV.

.o /56
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commi;éion's solutiou 7 . yas simple - the Dominion alone should
have the power to impose cbrporate taxes - but.it Qas found un- )
acceptable at the 1941 Federal-Provincial Conference, and drépped.
at the Victoria Conference in 1972, the Dominion Governﬁgnt‘revived
this suggestion. It propoéed a renﬁncia@ion, by the Provinces, of
their powers to tax business incomes, in favour of the central
government.' At present the problem is dormant, since the provincés
are in aéreement on an allocation formula proposéd by the Dominibn;(gs)?
‘Allocation of business income, as between the various v
~§rovinciél_jurisdictions, is a crucial problem in-&ny federated
fié?al systém. Failur% to reébh a‘workable formula éan‘;eéult in
one of three difficﬁltiés: (1) a jurisdiction might impose on profit§
that, by any measure, cannot be reharded as hgéing been earned there; ,
{2) a jufisdiction‘ﬁight refrain“from imposing on profits rightly
regarded as earned there;- (3) two or more jurisdictions might impose
on the same p:ofiés. Economic inefficiency'apd inequitable taxation
would result in each case; interjurisdictional political and édmini-r
strative relations would be strained. In an economié system like _
our own, where the most sighificaﬁt ;axablé entities straddle pro-

-

vincial and national borders, it is especially important that an

97.° Report of the Royal Commission on Dominion-
Provincial Relations [Rowell 2iy6is Report) Book III,
Recommendations, 1ll4. :

.
98. . The allocation-of business income system, as well as

: is development, is described by Smith, Allocatifig to
Provinces the Taxable Income of Corporationg; How the
ngeral—?rovincial Allocation Rules Ev¥olved (1976},

24 Can. Tax J. 545. Benson, The Taxind Poyers and
il S .../57
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effective and equitable allocation formula be maintained. It goes 0%

without saying that any such formula must be tested by the demands of

t+he constitution.

i

In Canada, the allocation rules have never been the sub-

ﬁect matter of .a’court challeﬁ%e. The epplicable constitutional
criteria, therefore,-are entirely theoretical. But this much is
Clear law. Persons, including corporatlons, property and trangac-
tions located in a province may be taxed there if taxed dlrectly(gg)
There is no requirement that the person be domiciled or resident
‘within the province. if a- corporation carries on husiness there,
that is a sufficient foundation upon which provincial taxing jurisdic-
tigk can fasten, (100) o ' ’ |
It is 1mportant to dlStlngUlSh upon which of the three

poss; le foundations - persohs, property or transactlons - prov1nc1a1

. jurisdiction has attached That is a gquestion of statutory construc-

tion: it must be dlscerned precisely .on which of the ‘three the statute

/

intends to 1mpose. That, determination having been made, the ques-

{

tion of jur}Sﬁictioual competence to tax falls to be decided on

: o . , -

98. . the Constitution of Canadarkottawa :Queen's Printer,
cont'd. . 1969) repeats the position of the Government of Canada -

that "the only surer way of accomplishing this objec-
tlve [reaching accord on the allocation of business
"income] would be for the provinces to forego their
power to tax business income, by agreement or consti-
tutionally, and leave it to Parllament to levy these
taxes:" at 22.

99, Bank.of Toronto v. Lambe (1887),12 App. Cas. 575 .
N\ 100. 1d.

\ | . : .ss/58
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. Jurlsdlctlonal compe'tence to tax is’ an entlrely dafferent

v

questlon than competence to levy & particular ' rate or measure of
tax. Suppose,,for example, that Prince Edward.Island fastens its
Jurlsdlctlon -upon. a large multl-natlonal corporation malntalning a
small retall outlet in Charlottetown\ The jurlsdlctlon Clearly 1s

well founded. - The corporatlon is w1th1n the province. Now suppose
{
that the measure of tax 1s 14% of- the corporatlon 8 world wide 1ncome,

.‘ o

and that such amount: trebles the hitherto Province-wide tax yield,

Can constltutlonal ob}ectlon successfully be taken agalnst thls rate?

-
i

~

The answer ; appears to be no. (101) The theory is ‘that if <
| 4
jurlsdlctlon is valld the matter of rate poses no separate censtl-' Q

tutlonal hurdle, The constraints are entlrely polltlcal If“a

‘To the’ mlnd of a constltutlonal lahyer, theie is a certain

unreallty about this conclu51on The constltution is not such a )
L] AN . -

N , :

\A.

,101. Kerr‘v. Superintendent of Income Tax~{1942] S.C.R,

"

R

435; C,P.R."v. Provincial Treasurer of\ugnltgba ' _ j
(19537, 4 D.L.X. 233 (Man. Q.B.). i
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.be subdued by constitutional principle.

103, Ww_mﬂi [1915] A.C. 330; Great

.‘. ) - . - 59...- ‘ ' )
¢ ; . i
., [ L . " s
tpothless ‘instrument that some political fanaticism temporarily in

offlce can try to drlve out mpltl-natlonal bu51gess as if rlddlng

(102) -

the wnrld‘gfga plague. It may be tpat‘some relief could be

had .by the théory of a federally incorporated company's immunity to

»

prov1nc1al laws whlch impair 1ts status and essential powers.(103)

But whether that chtrlne be pressed into service to deal with an

-

expanded set of problems, or whet&ei\:U:::/indlclal rule be de51gned

it seems extravagant\ro .think that a breakdown' in the-poljtlcal'_
F]

arrangements as to allocatlon of bu51ness income will av01d congti-

tutlonal scrutlny on a court test. In my subm1551onr measure of tax, as

E

opposed to jurisdictional competence‘ only awaits a.proper case to

- - >

(104) —

Py

-
-
L]

Measure of tax.as a subject matter for const1tut10nal

'? -

scrutlny, turns,a Spotllght on”the alloczzlon rules. The Court would
2 T -

have to determine, ex hypothesi, the con itutional limits within

. X '_ . :( ] N

P

102. See, for anm lllumlnatlng example, A. G Albert
- A.G. Canada [Bank Taxation Reference] [1939] A. C.-ll?.ﬁ

West Saddlerv Co. v. The King [1921] 2 A.C. 91. But see

"+ ' Canadian Indemnity'Co. v. A.G,B,C. (1976), 73 D.L.R. {(34)
ll (S C. C ) - ’ : ’

L9

.
.

* .104. The problems involved in devising constltutlonal formulas

wie

respectlng rate of taxation have been considered in an’ .
- American context by Lowndes, Ba:g_and_ugaauxg_;n_ﬂn;;g: : .
diction to Tax - Aftermath of Maxwell v. Bugbee (1936) cﬁ 4
49 Harv. L. Rev. 756; Note’, te Allogation of .
te Income for Taxing Purpos (1931) ,\ 40 ¥ale L. J.
1273; Powell, Bu51ness Taxes and the Federal Constitution

(1925)1.. . - ‘ . .f . ° o r.

)
L T
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which a province may attribut

-

ilidgical to suppose that -the prinei

it

One can onlj.speculate as

income to its tax base and impose on
R | .
the result, but it does not seem-

1 tests of ‘the present alloca-

' ‘tlon rules, which have been developed nd reflned by more than thirty

_yearsgof federal—prov1n01a1 consultation,

- tion,

4105)

e

~a quasi—constituﬁienal status in the event of tdtal breakdown

and fesort to'the courts. In that case, the courts might define

broad parameters around an allocatlon formula based upon the propor—

% tion of gross recempts-

50% eac_) to total taxable income under the federal income tax act.l

(106) and wages pald in the province (welghted

One last problem remains to be con51dered relatlng to

t xatlon of econbmlc act1v1ty w1th1n the prov1nce. IE 1s clear law

5

206.

Smlth Allocating to PrOV1nces the Taxable Income of

Qg;goratlons, Supra, p. J68 - ! .

By the "Income Tax Requlations, S. 402{3) this amount is
subject to a reasonableness test so far as concern
attribution of ‘total revenue to the fixed place of busi-
ness in the province. . By S. 402(l) sales are allocated
on the basis of the residence of the customer. Prior
to 1957 sales were allocated on .the basis of .the point
of shipment. See McGunan, The New Order "in Provincial

Profit Allocation (1958), 6 Can. Tax J. at 150 at 151;

Eaton, Provincial Profit- Allocation (1958),-6 Can. Tax.

. »J.. 7. Investment income is allocated on the same basis
- by deletlngdij/grom both numerator the demoninator of

the allocation formula, @ °*

See the Incdmd Tax Requlations, S. 402(3L Part IV of -
the Regulations prpvides special rules for special
industries, but it\is doubtful if elaborate technical
refinements are con tltutlonally cognlzable. What would
be wanted from a courthéest is a brgad rule to define

the outer limits of competence.’ ‘Fifie tuning of tax
equities would be a task for the legli}ature, not for

'constitutlonal elaboratlo .

../61
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<L; destlned for exporty and it is clearer still that a provincer by
taxatlon of export products, dannot provide a stimulus to provin-
cial 1ndustry. In Texada Mines v. A.G.B.C. (108) the Supreme Cdﬁrt -
struck down Brltlsh .Columbia leglslatlon whlch imposed on iron ore
mined.in the provirice, and provided a premlum fo; iron ore processed
in British Columbia. The intent of these acts was to provide incen-
tives for refining fgcilities to locate in Britdish Columbia. They

failed as export taxes.

-

Suppose that a province, rather, than imposing taxation
on export goods, provides for significant'wriée-offs in respect of
goods that are locally processed. The legislation might distinguish

between different industries, or different sectors of the same in-

dustry. "Would such a scheme withétand conséitutional examination?
Certainly the export tax theor woula be highly relevant. The point.
to notice is that by means of/a taxation scheme disc;iminétion is
made between the priéé of a good to be charged iﬁ the export market
according to whether the good was or was not processed in the local
jurisdiction. Such a scheme suffers from a 'second constitutional
defect, It discriminates betweenAgoods in the current of inter-

o provincial trade. o | -

2

1087 ' réxada Mines v. A.G.B.C. [1960] S.C.R. 713.

ces /62
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(iv) Relation to Federal Trade and Commerce Power

The second constitutional prohibition of' substance

is that provindial tax systems may-not be used as impediments to
L}

the "flow" of interprovincial trade. Section 92:2 imperfectly

expresses this idea by requiring the tax to be "in order to the

raising of a Revenue". 1In Brant Dairy v. Milk Commissioners of
(109)

ontario the Supreme Court made clear that the governing test
respecting undue interference with federal trade and commerce -by 1;
a province is an intention to restrict or confrol the free flow of

interprovincial trade. Coliatefal interference with the flow is
(110) '

.

- It is extremely difficult, howeverﬂ‘to say how far this’
™~ .
prohibition reaches in respect of provincial taxation powers. It

is clear law that a province is incompetent to IQGiSIdEe "in relation
to" the price of an export goqd.‘lllJ“One is unable to §ay, however,

109. Brant. Dairy v. Milk Commissioners of Ontario [1973]
S.C.R. I31 at 165, This extends €0 import goods as
well as ‘export goods: see A.G. Manitoba v. Manitoba
Egg and Poultry Association 9 8.C.R.. 689, |

- 110. Carnation Co. Ltd. v. -Que. Agricultural Marketing Bd.

[1968] S.C.R. 238. ’

111, . A.G. Manitoba v. A.G. Canada [1925] A.C. 561; CIGOL
7 v. Sask., supra, There is no objection, howewer, to
‘2 provincial scheme fixing maximum and minimdm prices.
for goods sold within the Province even if the goods
originated outside the Province. Homé 0il v. A.G.B.C.
[1940] S.C.R. 444. This case can only be rationalized
as a case dealing with a good which has left the "flow".
.of interprovincial trade,. - S

-

L]
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4

v . o, .
when taxing legislation is' "in relation to" price. In this respect

" the Supreme Court of Cana®h appears to regard as insufficient, to

support

_commodity is sold in the market at prevailing market prices.

.provincial taxing competence, evidence of the fact that a

(119),

The second €ifficulty encountered‘in‘éppreciating the

prohibition against.interference, by means of taxation, with goods

in the flow of i;;;;B}ovincial trade is the uncertainty of current

1awuon the federal-trade and commerce power. 14 is by no means clear:

‘when a good enters or leaves the stream of interprovincial trade -

_ marking the start or finish of the efportation process.

(113) ppe.

clearest statement of law-on .this point is Py'Laskin J., who, in-

-

112.

-

——

CIGOL v. Sask, supra. The majority's reasoning has
been heavily criticized in the popular press. Claude
Ryan refers fo~it as "Un jugement inquietant et danger-
eux": Le Devoir, Nov. 29, 1977, p. 4. An editorial in

-

Le Droit (Nov. 30, 1977) .refers to i¢ as "de l'huile sur
le feu". . "As great a blow to confederation as any cul-

tural outrage one could imagine being perpetuated on

Quebec" reports the Montreal Star, Dec. 10, 1977, p.

13-5. The Financial Post suggests "The Supreme Court
appears to be swinging one way while*popular sentiment
is swinging the other:" Dec. 10, 1977, p- 7.

Comparé Homep%}'A;G.B;C. [1940] S.C.R. 444; Carmation

.Co. Ltd, v. Que. AGri. Mk. Bd. [1968] S.C.R. 238;
A.G. Manitoba V. Manitoba E [1971]

and Poultry Assn.
S.C.R. 689; ‘Brant Dai v. ML of Ont.
5.C.R. 131; Burns Foods V. A 751 1

S.C.R. ?94; Macdonald v. Vapor canada. (1976}, 7 N.R. 477
{s.C.C.). -

T - . .-./64
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Y

the Maniteba Egg Reference(114)

expressed the vieffthat a good did:
not leave the export stream upon entry into the province where it
was destined to be sold, but only when it had passed to the retailer

-for distribution to the consumer..

Yﬂ . h ] *
In the United States the Courts conceive of a "process
of eiﬁortation" whereby goods are carried out of the territorial limits _
and severed from the mass of property'aomestically held. There must

be an 1ntent10n of uniting the goods to the mass of things-belonging

“(115)

to a forelgn count;y + The process of exportatlon is narrowly

' conceived. Goods do not cease to be part of the general domestic
mass untii they are shipped or.ee:ered with a common chrrier for the
purpose of transportation to a foreign state. It is not enough that
there be an intention er plan of exportation, or an integrated series.

of actions which will end with'Export to mark the eﬁtry of a good

into the export stream. .In Empresa Siderugica v, Mercedglls)a cement

factory was sold to a Columbian corporatlon. Title passed and

posse551on was taken by the purchaser. BAn export {license was obtained

pursuant to which twelve percent of the plant was sh ed, A tax

levied by a municipality at that point was upheld by thel U.S. Supreme .

1&

114, A, G. Manitoba v. Manltoba Egg_and Poultry Assn. [1971)
S.C.R. 689 at 714. :

’
-

.. - 115.. . - U.S. v, Hill 34 F. (2d) 133. ‘

ol

116. Empressa Siderugica v. Merced 337 U.5. 154

.es/65
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Court on the theory. that.the remaining portién of the factory might

still have been diverted into the domestic market.

v
i

(v) Conclusions

To my mind, the best way to deal with these problems isg

to widen simultaneously federal jurisdiction over the export streams .

and provincial powers of collateral indirect taxation. The process

of‘exportatidn ought to be robustly renceived. A good ought be held

to enter the export stream when it is produced with the intention

that it is destined for the export market, and acts are done in fur-
therance of that intention whigh leave no uncertainty in the mind

. of the court £hat the good is actually destined for export. ' Receipt
‘into the foreign jurisdiction'where the good is destined for con-
sumption-may be a .premature point at which to mark exit. from thé
‘export stream. Such an early exit would allow a province- to discri-
minafé between provincially produced goods and extra—provincially

produced goods. The preveﬁtion of such discrimination is the chief

advantage to be gained by d:i9f€ggﬁéxit from the export stream until
- delivery to the retailer for sale to the consumer. )

This broad conception of the reach of the export stream

has the advantage of preventing a province frog seﬁding its imesté .

abroad through the exportation current to Canadians generally.

.However, in my view, in tandem with this schemhtic‘éf the export '~

stream, provincial powers of collateral indirect taxation ought to -

be simultaneously flattered. No province ought find itself

.../66
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embarrassed fér want of compliance with purely formal reguirements
when thoSe'fdrmal requirements pave ceased to serve any known
consﬁitutional-Value.  Finally, éieér'évidence of actual interference
with the export stream ought to be mandatory. The court presumes
that the legislatures have acted constitutibﬂélly.§}l7) Mere specu-
lation that there is interference with price, or with the level of
trade flow.is not enough. Actual intérference ought need to be

affirmatively established by him attackipgqgrovigfié{ competence.

(7) Death Taxes : (

L]

The provinces have a wide latitﬁde in imposing death
taxes. 'A province may tax (1) any beneficiary domiciléd-or resi-
deﬁt within its borders, (2) all or aﬁy of th; testator's propeéty.
situate in ﬁhe province®at his aeéth, {3) any transactions that
occur within the province by réason of death. 1If tﬁe tax is a ¢
personal tax, as long as it fallg directly on pérsons domici}ed or
resident within the province, there can betno objectiohs taken ﬁhat

the measure of:the tax has reference to prbperty located both within

and without the province. ' ST } Y
. : . 1_";'_9- P
There are two limitatigns. A province may-hot'impose
-

S, v 117, Kruger and Manuel v. The Queen (1977), 75 D.L.R. (34)
. / - 434 at 439 (S.C.C.)

t
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upon non-residents in respect of property located outside of the
| . .

province (whether or not the deceased was resident within the pro-
. .

"vince). Additionally, a.province cannot impose on a domestically

located executor in the expectation he will recoup from extra-

provincial beneficiaries,

I
The substantive rule is that a province mdst limit _ -
itself to imposing death taxes within the province (on‘pefsons,
property or transactions), but the substantive rule often fingg
éxpression in a formal réquirément that the tax be direct within

the meaning_of Mill's test. Thus, in Provincial Treasurer of

Alta. v. Kerx(glslhe Privy Council made it clear that the executor

_could not be used as a conduit to reach extra-provincial benefi-
ciaries; although there would be not objection to a requirement that .,

the "executor be used as a gathering point for cellection of tax imposgd
on domestic citizens. The same point earlier had been made by the

Privy Council in Cotton v. The King. (112) This case concerned a

Quebéc tax on all moveable property, wherever 51tuated, of a testaég

‘domiciled in the province. Lord Moulton, in considering whether the
. N

, . +
tax was direct, said this: . N
"Take, for instance, the case of moveables -such
* as lands or shares in New York bequeathed tgo
r some person not domiciled within the province...
How then would the Provincial Government obtain
118.  Provincial Trea. of Alta. v. Kerr [1933]®A.C. 710.
119, Cotton v. The King [1914] A.C. 176.
oo -
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the payment of the succession duty? It could
only be from someone who was not intended him-
self to bear the burden but .to be recouped by *
someone else [the notary]. Such an impost
appears to their Lordships plainly to lie .
outside the definition of direct taxation..." (120)

Y L

The point to notice is that Lord Moulton considered

the crucial example to be an impost which fell on extra-provincial
citizens. This was expressed in the language of direct and in-
direct taxation. In my submission this analysis goes too far. Can
there be any worthwhile objection to this form of tax if the tax is
conflned within thefprov1nc1al borders, although it be framed ~
substantially as an 1nd1rect ﬁ@x? My view is that there is no

easonable objectlon. Accordlngly, I would suggest that the measure
of a province's collateral indirect ‘taxation power, in respect of

- -

‘sugcession duties, be taken to be any .taxation short of that which

]

. ,
traverses the provincial border and imposes on citizens outside of .

the pro@ipcial jurisdiction. The form of ‘the tax could be a tax

™~ : .
on the executor, although the only safe course for a draftsman to
AN ‘ . .
follow is a té* on the beneficiaries with the executor used as a

collection agent.,

N,

> These rufes can fequire rather gymnastic feats of
legislative draftlng. \?he Nova Scotiar Succession Duty’ Act - (121)
N . ‘o '
provides as follows: AN
A .
R - - el AA‘\

120. Id at 195. \\
121.° The Succession Duty Act S.N.S. 1972, c. 17.

— AY
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-

"g(1l) Subject as hereafter otherwise provided,
duty shall be paid on all property of a deceased
that is situated at the time of .the death of the
deceased, within the Province.

(2) Subject as hereafter otherwise prOV1ded

where property of a.deceased wag situated-outside
the Province, at the time of the death a deceased
and the successor to any of the property of the
deceased was a resident at the time of the death
of the deceased, duty shall be paid by the
successor in respect of the property to which, he I
is the successor.

2.(5) Where a corporation which is not a resi-
dent of the Province, other than a corporation .
without share capital, by reason of the death

. of a deceased acguires or becomes beneficially

" entitled to property of the deceased,

. (a) The corporation shall be deemed not to
be the successor of the property except to the
extent that the value of the shares of the
shareholders of the corporation is not increased
in value by the corporation acquiring or becoming
beneficially entitled to the property; and
.{p) Each of the shareholders of the corporation
‘'shall be deemed to be a successor of the property

~0f the deceased to the extent of the amount by
whieh the value of his shares in the corporatlon
Ais increased by the corporation acquiring or:
becoming beneficially entitled to the property.”

" i

These provisions were considered in Cowan v. Minister

of Finance of Nova Scotia.(lzz)In t+hat case the deceased transferred

considerable assets to an Alberta corporation in exchange for shares

and a promissory note.: By his will the shares and note were bequea-

thed to executors to pay income’ia second _'Albel_:ta corporation,

122. Cowan v. Minister of Finance [1977] C.T.C. 230.

.../70
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‘hhosé éhéres were beneficially owned by a thir@ Aibegta corporétion,
whose shares were owned by his wife. On the death'of.thé'wifé, the
securitieg_were to be divided into four’ parts; éne parﬁ”&as to be
transferred to a.daughtér :esidént in the U.S., and the three re-
maining parts to be distributed to three hlberta companies whose
shares were owned by three of the testator's daughters résid;nt in

. Nova Sco%ia. Cdunsel for the estate attacked s. 2(5) of the égg

on the ground that it was an attempt to tax property not situate

‘within the province. That attack failed, ™ Mr. Justice Hartt relied -

on the Supreme Court's decision in Kerr v. Superintendent of Income

" (123

Tax ) as explained by Mr, Justice Freedman in C.P.R., v. Prov,

~

Treasurer of~Maﬁitobaﬂ124)1n the(}atter'case Mr. Justice Freedman

said this: _
"A Province may directly tax any person found
within its borders. It is not disputed that
the appellant is carrying on business in’
Manitoba in such a way as to make it amenable
to provincial taxation. In imposing a direct
tax on such a person, it is competent for the
Province to measure same by income derived
both from within and from without the province;
‘Kerr v\, Superintendent of Income Tax (1942),
4 D.L.R. 289. 1If, however, the tax is not a
tax on a person, but is rather a tax on speci-
fic property or income apart from the person,

123. Kerr v. Superintendeﬁt of Income Tax [1942] S.C.R. 4&5.

124.: C.P.R. V. Provincial Treasurer of Manitoba [1953] 4
DoL-Rn 233- '
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province: (1b1d »”"

Mr. Justlce Hartt con51dered that s.

'Succe551on Duty Act wds valld to the

»

-4y,

such property or‘ income must be within the

2(5) of'the Nova Scotia

extent that the shareholders

benefited were residents of Nova Scotla.. He added that the pro— e

vince would not have power to tax non—resident shareholders of

these corporatlon, but only those who are resident successors

‘under subsec. 8(2) oféthe Act. .

It is clear that the prov

4

.o,

- .
PR

ince must be astute not to fall’

afoul of the formal direct taxation requirement. Where the pro-

a

vince merely seeks to reach persons,
s .

property,. or transactlon551tuate

'within_the province, its collateral powers to do this indirectly may

be. considerable, ‘but they should be relled on only by hard pressed

counsel supportlng exlstfng legislat

ion, and certalnly not by any

'.draftsman. However, when the province seeks to reach property or

L]

persons outside its borders, the formal requlrement of directngss’

e

becomes a requirement of’ substance,

—-ﬂ

and. the province's ancillary

indirect taxing powers are minute. Thls raises rather subtle pro-'?

H

blems_where incorporeal property is

this in 1967: o)

125. G.V.- LaForest,

concerned. " Mr. LaForest noted

-

The Allocatlon of Taxing Power Under'. \
the Canadian Constitution (1967}, PP. 93-4. The .

Teading Privy Council deci

isions respecting situs of

intangibles for succession duty purposes are summa-

‘rized at p. 94 ff.
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"Tt seems reasonably clear that the same pro-. -

- perty may for constituticnal purposes have a

. ,different situs for various types of taxes. _ s
“and thus infuse into the phrase "within the
Province” a chameleon-like character, Sti
the law has known more curious anima
what one is really concerned with is the pro-
per aliocatlon of taxing power amQng the :
prov1nces. .

Mr. IaForest, as I understand him, is of the opinion

that, in approaohing'these matters} the court should consider itself

. .to be an outgrowth of the Department of Reglonal Economlc Expansron.

El hl

His view is that the poorer prov1ncés pay ‘'a disproportionate share
of the burden of customs tarlff "To redress the balance there.

' should, it is suggested, be a general 3ud1c1a1 pollcy favouring

2
‘the location of propert in the poorer prov1nces ( 6)

-

The oourts have generally declined the 1n#1tatlon to act

‘ 127 4
as branch offlces of DREE. In Re Wolfenden Estate( )the\Brltmsh

- , . b : i

‘Columbia Supreme Court re-affirmed that it is necessary to determine

-

the 51tus oillncorporeal property by the appllcable common law rules.

The court held further, a prov1n01a1 legislature was 1ncompetent
..

'\to‘grescrlbe the condltlons'flxlng situs of the shares for death tax
purposes. ¥ﬁw | . '

o »

126.- . Id., p. 96. - .

127. = . Re Wolfenden Estate [1971] 5 W.W.R. 108, affd. sub. nom.
First Nat'l Bank of Nevada and Minister of Finance (197R),
28 D.L.R.. (3d) 756. ' .
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What are the applicable copimon  law rules‘to determine .

. -

_sitds of fgtangib1e§° Generally sPeaklng, the theory,relled on’ by

fiy

the courts is the'"power theorz This involveg a 1udi:}a1 deter--!“

mination of in’ what jurisdiction the lntang}bles mos fectlvely

can'K: dealt- w:.th In Brassard v,> Smlth“- B)Lord\/anedin adopted

T 7 C
rds of Duff J.. . T

' o

R

“And ‘the chlef baron's 1udgmeht I think, polnts
++g¢* the essential element in. determining situs’
in the case of intangible chattels for the pur-
., pose of probate jurmsdlctlon -ag 'the-c1rcum§tance
" that the subject in. glestion céuld be’ effective
dealt with in the jurisdiction.'. This is, in t
_Lordships' opinion, the true test,’ ‘where could the
" shares be effectlvely dealt with?"” )

- - . -l o -,

-

’ L In The Klng v, Natlonal Trust Co (129) the Supreme Court

- /‘\1'

Tt
of Cdhada laid’ down three prlnclpies whlchthave been w1de1y followed

'and whlch form a constltutlonal llmltatlon to provinc1al ablllty to
. e '
levy succession dutles. They are.‘ o - :

.(i) Intanglble property can have but one local :“1 '

31tuat10n for the purpose of determlnlng the'

in01dence of a prOVan1a1 tax upon property ,;,
4 .

' o transm%tted'by reason of’ death, v L { o2
t "4 ) - . . . . . ‘ . . '. . __g:-:.
. ) ) - } ¥ X . e . o . _f.; 5 . '
'1‘28-.'-.~_ 3 Brassard v. Smith [1925] a.c. 371 o
129" « The Kinq . Natiopal Trust Co.. [1933] s.C. R. 670.4.
! " * ", :’. s -‘1 + :
’ h ? -‘\‘ r = . ./74 ' _\.b' " .
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', Companles Act of Brltlsh Columbla. By that amendment.:

;..shares 1n,ord‘

-
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(2) The local situation of intangible prOperty
. must’ be determlned by the appllcatlon of common

1aw principles for the purpose ‘of. prov1nc1al taxatlon.

3

(3) A provincial 1eg131ature cannot increase its

) taxing;powers‘bydaltering common law rules for deter-

mining the situs of intangibles. -

o - _ _ -5
The Wolfenden ‘case concerned an amendment to the

Act, therefore} had the effect of locating thp situs of the shares

’

»
1n the p2§v1nce of B.C. accordlng to the "pewer theory“: Mr.
Justlce Hinkson held the amendmunt to the Comganles ‘Act a corourable

attempt, under the guise of company law, to alter the 51tus of

—————

brlng the 31tus within the prov1nce, and there-

forecinvalid.' '
e inya *
There is somethlng in Mr, La Forést' gf]:riticism that

the common law rules respectlng situs of 1ntang1 les are a?bltrary
\_,

'.and uncertaln. How, after all, does. one settle const1tut10na1

v A '
jurradlctlon over a mortgage secured by New York lands,4owed by i

a Quebec debtor to an Ontarlo testator whose executor is located
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in Alberta, and-whose beneficiaries are scetterlﬁ’across the U.S.

and Canada? But there is nothing in Mr. La Forest's solution. It
13.}nappro rlate. Nothlng could be more unseemly, or engender
more suspi 01on, than a New Brunsw1ck court, 1n a dispute 1nvolv1ng

New Brunswick-and Ontario, approprlatlng to the New Brunsw1ck juris-

)

‘diction- succession duty revenues on the "have not theory" A -
r -

- court cannot take on such a blatant polltlcal functlon, absent clear
leglslatlve direction. Further, 1n ny v1ew, legislative dlrectlon .

“to thlS end is not approprlate. Reglonal equallzatlon is not, nor
) -
could it effectively be, a "jJudicial task- it ls, and ought to remaln,

a legis atf;é\and-admlnlstratlve task.

.
i

. (8) \Provincial Marketing Imposts

The Provinces were obstructed early in their efforts’

to regulate-marketing of agricultural Qoods by means of compulsory
. . . . L}
pooling. Provincial competence to impose a self financing manda-
- tory pool was first doubted in Lawson v. Interior Tree Fruit and

’ 7
Vegetables Commlttee.(130)Mr. Justice Duff held the 1m9051t10n of

levies and license fees "for the purpose of defraying the expenses

of the operation“(l?;)incomuetent to grigish Columbia in the

. r
- -

130.° Lawson v. Interior Tree Fruit and Vegetable Commlttee
: ’ '[1931] S.C.R. 357. . S

131. Produce Marketing Act S B. C. 1926-7, c. 54, s. 10(k)

~¥
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-# following térms: | —

-

"I think moreover, that Levies. of that character,
assuming for the moment - -they come under the head
of taxation, are of the nature of those taxes on
commodities which have always been regarded .as
indirect taxes. If they are taxes, they cannot
be_justlfled as direct taxation within the pro-

~ vince. That they are taxes, I have no doubt “(132)

In Lower Mainland Dairy Products Sales Adjustment

- —- Committee v. Crystal DairgﬁLimited(l33)the Privy Council considered

-

a provincial scheme whose object and purpose was to regulate the’

marketing of manufactured and fluid milk. The market was congested;

producers for the fluid milk market received-substantially higner

returns than producers for the manufactured milktt:rket The scheme

contemplated equallzlng the p031t10ns of producers)for the manufac-

tured and flula markets, and to this effect lev1ed an adjustment

impost.

Ancillary éB this 1mport was .an expenses levy de51gned to

‘defray the cost of the marketfﬁg scheme The Prlvy Council, in a

‘heavily crltlzed judgment (134)struck down the entire scheme as

indirect taxation 1ncq@petent to the Province. A-majority of the

-

132.
133,

Y134,

-

Lawson V. Interlor Tree Fruit and Végetable Commlttee
s cC. R 357 at 362-3.

{
. Lower Mainland Dairy~ Products Sales Adl_gtment Commlttee
v. Crystal Dalry Ltd. [1f§3] A.C. l{fiﬂ

Laskln, PrOV1nc1al Marketln Lev1es. ndirect Taxationw
and Federal Powe? (195§7605 13. 0. of Tor. L.J. L. ' .

r

e /17 B

L
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Supreme Court of Canada in Reference Re the Farmiéroducts Marketing

Act specifically approved the Crystal Daifi:ééczrine respecting
equalization levies in holding that the imposition of fees by

Ontario to pay for losses in marketing the surplusiof‘a regulated -

(135)
was ultra vires as being an 1nd1rect tax, - - .

product, and the use of those fees to equalize SEE:i:?éo producers,

s

3y . There are three significant objectithgto the mode of

-

.analysis employed bj these cases, First, the cases offer no .
criteria whatsoever by which to,distinguish taxes and serv1ce charges(l36)

although it is'hard to see thatfexpenses lev1es are other than ser-

‘vice charges incident to a regulatory scheme. Second the cases . T

fail to dastinguxsh regulation, by means of compulsory pooling of
products or returns, from taxatxon.‘ In a pooling scheme, compulsory

levies never reach provmnCial coffers for general revenue purposes;

. ~

" they . are r turned to the producers rateably.\ In taxation the levies

2

fall into the general provinecial fund to be used for general pro-
v1n01a1 purposes. 1137)Th1rd, the analysis is eptirely unsubtle in

r .
» .
.
]

,135. o Reference re The F Products Makketirng Act [1957] iy

S.C.R. 198, - The CFystal Dairx,cas was accepted also,
. o albeit without examination, in Lower Mairrfland Dair . C
: Products Board v. Turner's Dairy Lt 9 S.G.R. L
. ) 573 and P.E. ' E.T. : Potato Marketing “Board v. Willis ' [1952] "
Y A 2 S.C.R." 392, : ) 7 e
U 136. See’ La Forest&u&;, at 49. e .
' 137. - See generally, Laskin,\Prov1ncia1 Harketing Levies: '
o Indirect Taxation and Federal Power,rsupra. o -

’ ‘l“ ” B | : ' .. 'l .ou‘/.‘IB
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- taxation in the prOV1ncd§. .
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distinguishing legislation imposing taxation {assuming the levies

. . . 9
to be taxation) ancillary to an otherwise valid regulatory 'scheme,
and 1egislation "in relation to" taxation. 1In other words, the

cases seem to assume that t@gge is no collateral power of 1nd1rect

3

h‘_‘

The¢se are compelling criticisms, and largely through

their force the Crystal Dairy .doctrine was ettenuated by subse- ¢

quent cases. In 1938 the Privy Council, 'in Shannon v. Lower Mainland
(168)

Dalry Products ‘Board-,

had occasion to. conSLderjejprovincial' ~—
marketing scheme which did not contain ad]ustment levies. as-a. fea- -
ture de51gned to_equalize the returns t producers, but Whlch did.

.contain an expenses levy to defray the cost of the scheme. The

»
1)

expenses lev}'was held.yatid as an incidental feégure4to legisla-"

tlon otherwmse valid under Sectlons 92:9, 92312 '‘and 92:16. This

-«
+

caseéa\elt a death blow to any sugg§>l10n that the Crystal Dairy

]
’ -

'dcctrlne extends to other than an equallzatlonllevy.
. The doctrine, in resPect of equaliégﬁgcgpze;IEE, has
met with a similar fate, despite its brief reaffirmation in.

by

l? -
138, , Jg?dﬁgon v. Lower Mainland' Da1ry Products Board [1938]

‘ - T

\N- . C . /79 _{

. ’ -C. 708, T . _ Z._\
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- ) .. ’ : (139)
Reference re Farm Preoducts Marketing_Act. In Crawford and

T

* '3 . T :
Hillside Farm-Dairy Limited v. Attorney General of Cana&éf&.o)the

Supreme Court consxdered a pooling arrangement for producers of

milk, %hereby all milk produced was sold to a provincial board A

.feature of the arrangement was that the more lucrative fluid milk )

market was abloceted among producerg. “The proceeds from the pool

q;__\mgykutfwere then rateably distributed to producers. The substan-

tial producers of fluid milﬁ_received a distribution'pgsed only on
their allotment for produgtion of fluid milk as fixed by the board.
That lowered their retyr ns, but left in the total pool a highér value

for rateable distribution to other producers. It was in effect an

) equélizing scheme having the intention to equalize production returns

to all producers in British Columbia, despiteydifferences‘in produc-

tion for the manufactured or the fluid milk market. The Court held

' R
the scheme valid as regulation in relation o Sec. 92:;16 of -the
T R
B.N.A. Act. - L S ,

0
-

. . .(
A similar scheme was considered by the Ontario High

'’ Court and Ontario Court of Appeal in Ex parte Channel Islands Breeds

ol
.

139. Reference Ye The Farm Products Marketing Act [1957]
5.C.R R. 198 . .
'146_' . Crawford and Hillside Farm Dairy Ltd.: v. A G.B.C. 4

|I960| S.C.R. 346.




. \
Milk Producers ;::Bbiat%e'

provincial regulation by a pooling scheme under the Milk Act(}42)

That case concerned comprehensive

which created one pool for all milk produced within Ontario. An
order.of the Milk Matketing Board, which established one class of
.milk only, wae attacked as ultra vires by the Channel Island Pro-
ducers in that it failed to distinguish their milk from other classes
- of mllk in the pool. Milk produced from Channel Island coﬁs is more
sultable than standard breed mllk for the 1ucrat1ve £luid milk mar- -
ket. It was said that the establishment of one pool for both 1ndus-
trial and Fluid milk and the payment to all producers, by the board,

of oné blende&\:rlce for thelr milk regardless,of the type; was a

g of a portion of the returns properly dﬁeﬁ\B“ngi

-

- compulsory tak:
Channel Islands producers "for the purposes of sub51d1z1ng the stan-

dard producers. In effect, it was»aeﬁeauallzatlon scheme similar

to the Crawford Dairy scheme. 'COﬁnsel‘for thewCommission” submitted,

first, that the Crystal Dalty and Turner a Dairy cases were -overruled

y the ReferencZIEE"F’hm Products Marketlng Act and Crawford deci-

. sions. As a second\\bxjt it was said that there was no materlal

diﬁfereﬁbe between the facts of the Crawford,pase‘and those of the
L} . .

il

141. R. V. Ontario Milk Marketing Bd. Ex Parte Channel
PR Islands Breeds Milk Producers Assoclation ‘(1969
3 0.R. 121, afflrming II§3§5 2 D.L.R. lﬁd) 34

-142. The ilk Act S.0. 1965, c. 72 as amended by the Mllk
" Am ent Act 5.0. 1967, c. 53.

-



‘Channel Islands Producers case.

The court agreed that the Crawford
FAvtore

case and the Channel Islands Producers case were indistinguishable,

, . \ .
and upheld the scheme on that ground, The High Court made obiter

remarks as to the continuing life of the Crystal Deiry doctrine as

follows: ‘ : L

"T do feel constrained to remark however, that
the result in the Crawford case, is, to my mind,
totally incompatable with the Crystal Dairy de-
cision. Both schemes involved ‘an equalization
of returns to all producers, regﬁrdless of the
end usage of their milk. In addition, in the
Crawford case, there was a further equalization

£ returns to the vendors. I note that I am |
einforced in my opinion herein by the remarks ¢
of Laskin J.A. at pp. 724-8 of his text, Canadian - '

Constmtutlonal Law, 3d Edition, 1966..‘ '

Kelly, J A., speaklng for the unanlmous Court of Appeal
said this: \
"We agree that the statement of Rand J. in the
¢, Farm Products Marketing Act case, supra, to .
;the effect that any element of indirect taxa-
» tion is purely 1nc1dent:§[to the major feature

of control and regulati of marketing and is
nat a disqualifying factor 'is appllcable to
¥he facts of the instant case."

A case of conélderable interest in ‘this respect is the

’

decision of the Manltoba Court of Appeal in Gershman Produce Com-

pany Ltd. v. Manitoba Marketlng Bd.(143)Thls was - an attack on the

Naturgl-Products'ﬁarketing Act, 1964 as amended by S™W. 1965, c.
\_’/

57, S.M..1966=67 c. 43, and Regulations thereunder,(Reg. 106/68,

143, ;r Gershman Proguce Co. é;ﬂa v'\Manitoba MarkeE‘hg Board
W. W R,

. ‘ .../82 i _( i
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135/68).- By ‘these acts a compulsory poollng system was established
- \ \
“for producerS'of Mahltoba potatos. By S. 10 of Ordér No. 1/68 of

\
Manltoba Reg. 135/68 "comm1551on serv1ges charges to potato ]

ducers unless otherw1se provided herein shall be 157 cen@ per 75

1bs.". The court’ rejected tZ;/attack based on 1nd'

The cou o that since Réference,\re Farm Products' arketing Act,

’ ' \ -
_ 1957 "there can be no doubt it is intra-vires d provincial legis— N
lature to: authorize a marketing commission to impose fees on. produ—

cers to cover service charges."

The Gershman case bears a considerable similarity to

p.E.I. Potato Marketing Board v. H.B. Willis\Inc. ***) In the

latter case an order of the appellant board r\ osed .on every dealer
a levy at the rate of one: cent for each 100 Léi. of potatoes shipped Or .
exported by suét dealer from the island. Order\Np. 6 “6f the Board
repealed Order No. 2 “subject to the provision that ev;ry dealer .
hall contlnue liable to pay to the board the full amount of - the
charge or 1evy which is not due....! Mr. Justice Kerwin, with whom
Fauteux J. concurred, struck dowﬁ these orders as matters ln rela-
gtion to export trade. Mr. Justice Tashereau held the orders in-
-ralld both as matters in relation to export- trade and as: 1nd1rect

L
taxation. He said, at p. 411: "The effect ofbthls.charge or levy

144. P.E.I. Potato Marketlng Board v. WllllS f1952]. 2 S. C. R. ot

32, . - - |
' L../83 2@ ,

3 -
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necessarlly tends to increase the.sale prlce by the amount of the

tax.“ Mr Justlce Rand.held the scheme 1nva11d as one of export
7
trade reqgulation. Mr. Justice Estey held the scheme invalid as a

commodity tax which was indirect.

The Manitoba Court of Appeal did not say why the levies-
in the Gershman case ‘are dlstlngulshable from Wlllls. One supposes

that they are dlstlngulshable as expense 1ev1es Whlch are, since B

" the Shannon case in 1938, “supportable. Yet it is instructive to

note that the Willis impost was l-cent per 100 lbs. The Gershman
impost was 15 cents per 75 1bs. One would have thought that if the
Willis impost was 1mpeachable as a commodlty ta; the same could be
said of the Gershman 1mpost. To the extent that the Gershman 1mpost
is referahle to the expenses of the compulsory marketing scheme,

it 15, of course, dlstlngulshable. However, one cannot help but
remark that the admlnlstfatlon of the Gershman scheme elther must
have been extremely expen51ve, or “else the leglslator was attempting
.to collect behind the Shleld of expenses levies., Whatever the case
may be it is clear that a measureof 1nd1rect taxatlon was tolerated
by the Manitoba Court of Appeal in the.Ger;hman case. It wonld_
seem excessive formality to. distinguish the cases by‘sayingrthat"
Willis 1nvolved a 1evy upon a dealer, While Gershman concerned a

le upon a producer. One would have thought that the ultlmate : ;,

burden was borne by the extrarprovrnc1al consumer in either case.
L \ - . )

T - .../84
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In the writer' S- subm1531on, the Gershman case ought to be-read as
another touchstone in "the growing list of cases which allqws the
provincial 1egislatures collaterally to levy indirect taxation to S

some extent. éershman would appear to go the furtheést as the

indirect taxation there intrudes across the provincial border. It

is an an01llary levy on producers who produce goods in the course

of inter—prOVinciJl trade.

' L]

1

I have preV1ously argued that when, by any regulatory
scheme, taxation travels across a provincial border, the provrnce s

power of collateral indirect taxation is minute. That such holds

true despite the Gershman case is made clear in P, E. I Potato

Marketing Board v. Sunny Isle' Farms Ltd. (145)In this case Mr, Chief

Justice Campbell conszdered a fee payable to the Potato Board pur-
suant to s. 4 of Order A—l/1963 of the Board ThlS was a levy of

1% per - cubic weight of .all potatoes shipped from Prince Edward

»

Island Mr. Chief‘ﬂustlce Campbell held this 1nva11d as being in

the nature of _an indirect tax. His reasoning 1s based upon the

theory that the levy would be passed back by the paying dealer to
his vendor, and ultimately to the producer in the way of a reduction ’
in the purchase. price per cwt. The reasoning is suspect butvnot the

-

"145. /P E.I. Potato Marketing Board v.,Sunny Isle Farms Ltd. -

. ZI§E§T’7‘B‘1 R. (3d) 263, - ) A
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result. It seems that the real reasoh such a levy is invidious 1; )
because 1t brings into provincial coffers moneys comlng from the
pockets of extra.prov1nc1a£i9;£§zens. The 1ndire2;/§§ature,of.the
levy cannot be gotten round-on .the distin,cti:on between consun{er and -
- commodity taxes because the consumer, in this case, is outside.of
 the provinoial territory. 1In the writer's sﬁbmission,'the province
.is disentitled, except to a very marginal extent, if;at all,‘to?- ;
attract extra-provincial revenues fro;n extra.-"-provin'cia'l citiz'éns
by means of taxation .or regulatory schemes ‘that impose fees in

t

}Cess of the expenses of the regulatlon.

-

The\cases just discusgsed’ clearly shrank the Crystal Dairy

. doctrine beyond recognltlon, the recent Reference re Agrlcultural

Products Marketing Act(l46) dealt-a death blow td=whatever remalned.

The Reference 1nvolv_ed cons:.derg‘tlon, :|.nter alia of S. 2(2) of the

Agricultural Products Marketing'Act(l47)'which section empowered

4

the Governor in Council, by order , to authorlze prov1nc1al boards to

impose expenses and adjustment 1ev1es in respect of’ agrlcultural pro- .

ducts in both intraprovincial [S.-2(2)(a)1_and interprovincial °
. “ { - ‘., .

'
‘ .-

146. ' Reference re-A r1cultural Products Marketlng Aot (3973)
. 19 N. R.,EEZRS C.C.) . ‘.,
147, . Agricultural Products Marﬁeting hct R.S.C.}&ﬁ?O, Cc. Ar?nﬂ
s " *‘-—._..-f'_" :\ . : . e ‘f',;._...
. : ) .../86
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-[S. 2(2) (b)] trade. The court was unanlmous that A;rﬁetang levies,

-

whether expenses or equallzatlon levies, are not taxes and expressly

overuled the Crystal-Dalry cases Mr, Chief Justice Laskin said this:

-
* 4

"...it iz, in my oplnlon, a mistaken view to
regard the various. types. of levies. associated
; with marketing schemes as species of taxes,
-4 " they are 1ntegral to the operation of the’ schemes ;

* and are, in the context thereof, related either to )
their administration or price mechanisms designed /:)
to make the schemes tolerable and equitable for
those compulsorlly brought within their ambit.

ThlB view is:at variance with what was Sald by \ﬂ\\\\\w)
the Privy Council in. the Crystal D se, but

‘that case was itself reduceg EE’Iater cases. and ' oo T

in ‘my opinion/, ought no longer to be regarded as,
statlng the law on the subject of marketlng lev1es."(143)

'Wlthout the support -of. the federal 1nd1rect taxlng power ~ the levies

were held to be regulatory measures, not taxes - S 2(2)(a) of" the

Agrlcultural Products Marketlng Act aﬁthorlzlng the levies in respect

of 1ntra—prov1nclal trade had no constltutlonal foundatlon. It was.
a direct 1nva510n ‘of. prov1nu1a1 jurlsdlctlon over 1ntra prov1nc1al 5

trade and therefore ultra v1res. But it is. 1nstruct1ve to ‘note

chat even had S 2(2)(a) been able to gather strength from the_

-

) federal taxlng power by judlc1al refusal to overule the Crystal Dal:}

nflnance a regulatory scheme whlch, standlng alone, is beyond fedrral

It is clear law that the federal taxing power can neVer be used to

.
! s

) -

. " - r

. Y oen e C
- 148. " - Reference re Agrldhltural Pro&ﬁéts Marketlng Act, s?pra,
.. P33 ) y | .. :
. o . ’.. !-NQ:. . ., . , - .. . e
‘- S oo e /87 % .
] \’ Ay ¢ -

- " case, the sectlon strll would have been constltutlonally defectlve. cooN

LI



" . ducts Marketlng Act should not be overestlmated. Adjustment or

hreach,prov1nc1a1 coffers. That is prlncipally the reason why it 1s

.,- - 87 - o
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competé;EETf 2 'Mr..Chlef Justice Laskin re-emphasized that point\~ :

in his conside tion of S..2(2)(a) (1504 S ib_':: 5[;. . ;: .
Lj‘\f‘i , The breadth of the rullng 1n Reference re Agnicultural Pro—‘//f

L -equallzatlon levies of the klnd consrdered in the case are not

ln order to the ralslng of a.Revenue-“_ ‘they do hot enhance the

-

:'provlnclal treasury. The 1eV1es are destined for rateable dlStrl-

gutron to producers, they do not reach, nor are they 1ntended to

artificial to regard'them as taxes.- Suppose, thereﬁore, that 1nc1-'

zdental to a provihcial marketing'scheme; levxes,,ln excess of “expen-

»

. ses eﬁyendered by the regulatlon, were 1mposed w1thout any 1ntent10n

" of ultlmate return to the’ roduce s' pool- they were brought dlrectly '
, P g

1nto the prov;ncral consolldated reyenue fund Does the post Crxstal

: Darrx case 1aw ‘or the Agrlcultural Products Marketlng Act Reference

would fall as;: indirect taxation.%qt

lend const1tut10na1 support to such an. nmposrtlpn? " In my submlssion, '

-

they do not; and absent independent const1tut10na1 groundlng 1n‘the . 4

© provrncral catalogue.of powers - s if the levies otherw;de bear a

-’ 4 v

ratlonal functional connectlonf:; the marketlng scheme - the imposts_

-
-

. . - . ) -
. T - ry - — . - 4

Co14g “In Re ‘Insurance Act of Canada [1932] A.C. 41 at 52;
-7 -, Reférence re Employment #nd Social Insurance Act [1937]

" . . r ®.C. 355 at 356; Readers Digest Assn, v. A.G. Canada.

-+ . (1966),66 D T.C. Sﬁ7§'at (Que Q.B7) - »
. -150, Reflerence re’Agrlcultural Products Marketlng Act, supra

B 02' 32. e . "‘ b
S S — . .../88
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B. THE PROVINCIAL LICENSING POWER z' - n
_,,sa# o sl(l) Difficulties-of Relating Secs..92 i‘& 92: 9
| ‘ The provincial legislatures have atgecond source of o
revenue'raising :ompetence. It is the licens1ng power fOund ati

P S

#—“‘

S 92 9 of ‘the B.N.A. Act._ S.. 92 9 provrdes tﬁat-' L.

Yin each. Prov1nce the Legislature may exclusively

. make Laws in Yelations to Matters coming within ..

- the Classes of Subject next hereinafter enumerated-
. that 1s to say---

C9. Shop, Saloon, Tavern Auctioneer, and other
Licenses in order to the raising of a: revenue for
Provzncral, Local or Mun1c1pa1 Purposes. S

- The clause has been a’ source of difficulty. A plain reading of'
the text appears to confer a spec1es of taxing power in respect of

the enumerated categories of busrness. Prlma facme, the clause

contemplates 1nd1rect taxing power as- the fees w111=be passed on-
] [ * ’

as part of' a higher price for ‘goods and servrces. :EEfreare two

difficulties in the way of'this reaaing- ,Jl) The Privy Council

'1has concluded that there is no genus between the enumerated busi-

»

nesses} the words “other 1icenses", thus, -are unrestricted(151)

L

(2) The Privy Councrl has found the source of prov1ncia1 trade
regulatory power elsewhere than 1n Section 92 9, lt has said,.

moreover, tyht 'S, 92:9; cannot constitute a source of such power (l§2fd_“

o~
' . - ™

151, " prewers and Malsters' Association v. Ontario [1897] A.C.
- 321; Lawson V. . Interior Tree Fruit and Wegetable Committee v

[1931] 2 D.L.R., 198,
:352; ' Lawson v, Interior Tree Fruit and Vegetable Conmittee

_ . “5IL.R. — —.
- ‘ . - LT .t 3
' : . . - - .--/89
- v . .
- ye ) 4,
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If the first p01nt means that the provinces are com—
"l‘ .

ﬁ ) petent to indirectly tax any type of business by means of ‘a licen-

. .
-

SLng scheme, section 92 2 is rend?red substantially nugatpry. I1f
Y .
the prov1nces are limited'to d1r9ct licehse fees as part-of a lic-

en51ng scheme, then Section 92:9 has‘no 1

- - r » /-
: - ~
. revenue-raising powers would ‘be

- . » 1
" and the courts hold that it co ‘ autbnomouS'regg}atory ower

~: either. - . o Lo '_,f’ ]

- T o

A possible way over thése diffficulties is.the suggestion)

¢ . ‘'that any fees levied by a province,:pursuaht tO'a i) ehsingfschem ,
— mnst be’ limited in amount- to the expenses of the SCh(mE Inlother\

* -

words, the provinces+-are competent to regulate pursuant to headssof
Section 92 other than head 9,_headl§;ézlows the costs _of regulation

—
to be defrayed by means of license fees._ Accordrnghto ‘thig_line of .

argument, the provinces are incompetent to go further an

ense fees 1n excess of regulatory costs.u e _fsll. S ;

' wt:x'x‘g{;“;l‘ Insofar as the object of this suggestion ‘is to revivify .
ection 92 9 as a meaningful Source of power, it is of dubious

ass13tance. The Privy CounCil has found the source of regulatory

-

pdwer, in respect of local bu81nesses, 1n sections 92 13 and 92:; 16

: Since 1938 (153)moreover, the power to impose expenses levies for

o "fflSQ;ﬁg __gpnon V. Lower Mainland Dairy- Products Board [1938]

- R.CC708. ,_
e p...

P -

\
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' for such schemes has been found in those sectlons as well VIt

‘has been unnecessary “to resort to Sectlon 92 9 to do these things.

The dlfflculty, therefore, remains one. of 10910. E;ther S. 92 2
is substantlally rendered meaningless, or S. 92.9 is substantially_m.

rendered meaningless. -

L]

»2(2) Sec. 92 9: How Fa¥ a Source of Indlrect Taxing- Power?

-

The farst comprehen51ve treatment of this problem was .

by Duff J. in Lawson ve Interlor Tree Fruit and Vegetable Committeej;54)

. Mr “Enstlce Duff agreed with earller authoritles that S. 92:9 was

™

\T\;\;he*' . ) ' | . ' ‘_ |

not a ‘separate source of regulatory power.‘ He sald this:

"on the other hand, the last mentloned head [ =~ |
authorizes licenses Toq'the purpose of raising
- ':. a revenue and does not, I think, contemplate . . -
licenses whiclr in their prlmary'functlon, are ., 7
1nstrumenta11t1es for the. control of trade- :
even local or provincial trade." . : [

q’ ; x. * .

Mr. Justice Duff con51dered that7any provincial‘reguiatory

source “of power must be foupd w1th1n other heads of s. 92 for example

8. 92: 8, s. 92 10, s. 92 13, or s. 92 16. S. 92 9 «could not of it-

-

- -

'self constrtute a source of regulatory power. : *

D1d Mr, Justlce Duff then consider that s.™2:9 had no

independent force? That proposxtion certainly does not _emerge from

l -
1

'his_reasons.- He considered tHat levies 1ncidenta1 to an otherwise

-

L

154}', ‘ ‘Lawsen vl Interior Tree Frult & Vegetable Committee ' ..
- -~ TI93T] T‘D L.R. 193, . _ -
-' . .: . _.:"/9'1 -
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valld provrnc1a1 regulatory scheme could be 1mposed in the form

N of llcense fees and that such 1ev1es need not meet the test of

: dlrectness requlred by s. 92 2 He said this:

- - "Prima facie it would appear, £ron 1nspectlon of

. the language of the two’ several heads -[s.".92:2 -

. and s. 92:9], that the taxes contemplated by No. .

- h 9 are not confined to taxes of the same character '

S : ' as those authorized by ‘No. 2 and that accordingly:
' imposts which.would properly be .classed under the °

. general descrlptlon 'indirect taxation' are not
- for-rthat reason; alone excluded from those which :
_ may be exacted under head 9." (155)

It might of course be said that this explanation of - -
' ) - -
Mr. Justmce Duff's words 15 no explanatlon at all. The point could

be taken that Mr Justlce Duff was contemplatlng only an expenses i
“levy to defray the admlnlstratrve costs. of an otherw1se valid regu-
-'1atory scheme. That may be so, but it must be recognlzed_that Mr

Justice Duff was wrltlng in 1931 before it was clear law ébat‘an

A

expensés levy was valld Indeed, two years 1ater, the Privy.Council.

struck down an expenses levy which was 1nc1denta1 to an equallzatlon -

: , S _ )
.. scheme. (}56) . T o . _ . _ '

.-\ : A ’ g T . ‘ -J.
' In 1938 the Privy Council made it clear in Shannon g

-

case (1 571|-_hat an expenses levy was valid. But thelesh:Lps
. 'v .
_ | . L p

o 1557 " Lawson v. Interidr Tree, Fruit & Vegetable Qmmlttee‘

-TI33I] 2 D.L.R. 193 at 198. : e

156. Lower Mainland

t Sales Adjustment Board ' 7
v. crystal Dairy . l68,
- 157. - Shannon—-v. Lower M Mainland airy Product Board [1938]

. - B.C. 708, 4 D.L.R. 8L, :
. . v ...- . . ) 7 ' . .-0/92
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. appear to have extended the words of Mr. Justice Duff. Lord htkin

-

said this, at 86:. L ‘\

- mon this'part of the case their Lordships, with
v - great respect, think that the present Chief Justice,

. then Duff J.y took a somewhat narrow view of the
provipcial powers under s. 92:{9 in Lawson V. Interiox
.Tree Kruit and Vegetable Committee,.where he  says,

'on the other hand, the last mentioned head authorizes
. . licenses for the purpgse of raising revenue, and does
s ° not, I think, contemplate licenses which in their pri-

mary function, ‘are instrumentalities for the .control .
of trade - even.local or provincial trade.' It cannot
as their Lordships think, ‘be an objection to a license’
plus a fee that. it is directed both to the regulation

of trade and to.the ptrovision of revenuer It would be
difficult in the case of saloon and tavern licenses to
say that the regulation of the trade was.,not at 'least ;
as important as the provision of revenue.v And if =~
licenses for the specified trades are valid, their
Lordships see no reasons why the words 'Other licenses'

e should not be sufficient to support the enactment in
) question."™ .\ ‘ N

I,say_that this.is an extension of Mr. Justice Duff's

-

’wdrds, but it may be argued that Ehei; Lorxdships, in Shanﬁbn's-éase,
) _ — _

-are in.féct extending Lawson's case.only.by&cdnstituting 8. §2=9",

. - - . ) ! L]
as a separate source of provincial regulatory .power and not be ex-
. - . r . ' , . - . b )
tendng'provincial takihg competence. That argument presents this .

difficulty: if‘s; 9259:;s~a'sepérhtq‘source of'rggulatory-power;.the-
..pfovinCial 1e9isig}ures would have e;sy'accéss té othérﬁisg exclu-
sively fgderal ﬁieldg. 1f th;s‘cgnélusioq b;_not admit£ed,.tﬂenhl
'fail to see any disﬁiﬁction beg@éen-s.‘92:9 and_the{SOurce of provin-

+ cial regulatéry-power fld&ing from Secs. 92:&?16i 13 and 16.

b

——

I would offer another interpretation of Shannon's case.
: ". - ." .- X 000/93‘
. . _ y

k3



My view is that Lord Atkin, in holding_Mr Justmce Duff took a

narrow: view, was polnting to the narrowness, pursuant to S. 92:9,

. of restrlctlng the provinces to the 1mposition of ‘an expenses 1evy

" 'only.

Lord Atkln went\further. He held, as Inunderstand him,

that s. 92 9 was a source oﬁ:revenue raisxng power for the pro-

vinces not restrlcted to the expenses of a regulatory scheme.

»

sectlon could constltute a soy ce of 1ndirect taxatlon power "an

1ary of an otherWise valid regulatory scheme. (153}

Whlch remalns in the wake of Shannon is. thls. how far does s, 92: 9‘
allow th

valid re

If this lnterpretation be rlght, the cru01a1 questio

i

revenue_for provincial purposes? Qn other words,'the essential

stitute an exception to s. 92327

1

158.

ey

_H}’Itx{ollows from this 1nterpretatlon that I am
- J‘n

- disagreemént with the views Of Mr.
La Forest, who says: "Section 92:9 is left with
virtually no independent force of its own;" The

Allocation of Taxing Power under the canadian~
Constitution (I§3$5 P. 135. I believe that this

view ig° - untenable from thé vantage point
of the cases discgsSed by Mr. La Forest, but partl—
cularly so from the perspective of cases decided -
subsequent to the writing of his dissertation. See_
my discussion of these infra, '

.o/ 94

The

cil-

n

e provinces to go in levylng, lncldental to an otherwise

I

latory. scheme, 1nd1rect taxatlon for the ralslng of a

‘question at the present day is, to what ‘extent QOes;g;,QZt'B con-
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When a province undertakee to regulate a trade pursuant

“to a valid source of provincial power, 1t may impose indirect taxes

agalnst that trade in the form of ‘license fees. But there is a

o

caveat. The whole 1egislat1ve\scheme must be in rélation to the

N
. regulation of a trade pursuant to some source of legrslati{' power

. other than s. 92:9 of the B.N.A. Act. It ust notrbe in relation fo

i
1

the raieing'of monies by ind%rect t:x--io'

constitutes an

when used to a valid regulatory ‘scheme,

y be argued_that the'recent interpretatiqn of
the,provinoea' taxation powers hae granted.such a colIateral‘in~
direct taxation ‘power without recourse to 5. 92:9, Even if.true;‘
the extent of the judicialiy'dreatéd power,.ae‘well'as the extent
‘of s. 92:9,remain uncértain. In any event, that the courts should
" have judicially created such a power does not. mean that s. 92:9 is
not independently a constitutional source of that power. The argu-

ment does not follow that because the courts have created a prov1n-

wer of collateral indirect taxation, S. 92 9, interpreted

a4

as a source of euch a power, is thereby rendered'meaninglees.:
This view of %. 929 means that the provinces have a’
power of collateral indlrect taxation power greater than anything

-

. hitherto recognized by legal writers or the courte. To take an.

v hy'submission,,
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.example-, Suppose that-ancillary to an equalization scheme 1ihe that 'ff -

con51dered in Reference re Agricultural Products Marketing Act(159)

levies are imposed beyond the expenses of the scheme *and beyond that
’hhich is- rateably returned to producers. Are such 1evies vaiid?

As noted above, the Reference Re Agricultural Products Marketing /-‘

B Act itself. is not of sufficient amplitude to support the levies.

. However, Section '92:9, on this View, will support them. There is one
requrrement The 1evies must be truely ancillary to the scheme. By.

| ancrllary, I mean that they must bear a rational functional connectiongﬂ”

r

to it. If they. do, then no constitutronal objection fairly ought to

lie to the levies being brought into the general revenues of/;he pro-

LERN

_ v1nce for use for ener rovincial purposes.
P P

. ° {3) .Recent Consideration °

DR I

“ ', The ma or questlon Wthh remains, followxng Shannon s

case, "i§ how far a prov1nde may go 1n imposing collateral indirect

W

~ taxation, in the form of license fees, pursuant to s. 92: 9. There

" .. are recent cases which consmder the scope of power thereby granted.

N - ) . :

Theuamplitude'ofithe;Iicensing power was considered by
~ ‘ .

: e - . .
the Supreme Court of Canada in Réference-re The Farm Products

~

S
* “ ¢ \ ~— .
. ' . \‘\.\&-'
LA
159, Reference reé A riculturalfProducts Marketing ‘Act
o S c c Jan. ' - -\\ - -
160. ) Papp V. Papp_[1970] 1l 0 R. 331 per Laskin J.A. - ) -

/96
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Marketing Act, Ontario(lsl)but no clear majority view is expressed.

»

‘in the judgments of the Court. The reference concerned the' vali-

dity of certain 11censzng prov1saons respecting the marketing of
hogs, peaches, and vegetables. Mr, Justice Rand, in considering

" the validlty of the license fees, -said- this, at 219. :
. - "The language of Lord Atkin [in Shannon s case]
: seems to involve the conclusion that fees inci-
- dental to Provinc1al regulation of trade by
- license are\ to be considered without reference to
: the- restriibion of s. 92:2; and this appears to
have been thHe opinion of Duff J. in Lawson...
The power to regulate embraces incidental powers
necessary to its effective exercise; and the
exaction of fees to meet the expenses of such
administration as that of the schemes, regard- -
less of their inewidence, is within that necessmty.

g Mr. Justice Locke similarly restricted himself to

-

holding that the license fées could be-justified as expenses levies,
’ .He said this, at 236% . ; . b R

N
&

"The power vested in the.Provincesto legislate in” 0
relation to licenses: in ‘order to the raising of a
- revenue for provincial, local or municipal purposes
= under head 9 of s. 92, in my opinion, authorizes
this section [s5. 2 of Reg. 145/54], even though
their imposition in an amount which varies with the.
. quantity sold, may tend to increase the. salefprice.
"It must, I thinK be taken as- decided by the judg- /
. ment of the Ju cial Comiittee in Shannon's case
- that it is. not & valid objection to a license,
plus a fee, that it is directed both to the regula-
tion of trdde”and to the provision of revenue.
While the functidns of the mg;keting'board and
‘grower's committee are not 4 ined in the material, ’

- . ' . »
. . . . .

C.

-

,16;.. . Reference re The Farm'Products Marketing Act, Ontario
- [13577 S.C.R. 198,

L
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'i\-it is proper-.to assume, “Tmy inion,,that_these'.

.license fees are to deffay -the egpenses of these:. -

.. bodies i dischargipd” their duti s under the -scheme.
The fact {that the Aicense fee may be charged in - *
respect, of peacheg processed for 'export does not,’
in my opinion, } validate the section.” .

~ Fauteux' J. considered thdt the license fees need
. ‘ot meet the test of direct taxation but he limited himself to

expressing an opinion on their validity as expenses levies.

-.In‘Nelson'v.-City'of Dartmouth‘lez)an attack was made

against a municipal by-law‘imposing a license fee of,$15;00 per

month on operators of mobile home parks fof éach mobile home situate

. . . ) A ! 1
in the .mobile home park. The by-law was attacked as ultra-vires in

that it'odersteppéd'thé /s of s; 92:9. ‘Counsel argued that the

legislation was enactedifOrjthe colourable purpose.of imposing a
personal property tax upon the owrers of mobile homes Situate in
the parks in'guestion. Mr. dusticg MacDonald, in conéidering this

submigsion, he&ld as follows: - : S
S "Ip my view, a genuine licensing-tax provision

imposed for the primary purpose of revenue or
for revenue purposes incidental to valid pro-
.vincial regulation'of such an> operation as that -

, of mobile home parks - ‘as is the case here - is

\\\ not invalidated by the circumstance that the tax -

: may be indirect in its general incidence:
- Reference re. Faim Products Marketing Act.”

'Thereiis‘no re@uifémeﬁt ih ﬁhia case that the ihd;;ect taxation by
waf.of license fee'beélimi;ed‘to the expenseé‘of the regulatot&

-

+

B

162.  Nelson.V. City of Dartmouth (1964), 45 D.L.R. (2d)
o i " 3 . ] ‘ o

4

* . tee . R
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scheme, nor is there any indication that the fees were SO limited

- L

The only limitation referred to by the Court is that' the license

fees must Bk in relation to the regulation of mobile home parks

b

'and not ‘in relation to the raiSLng of revenue by indirect taxation.‘ :

S

' :.'

Some further light is thrown on. this question by the ";

judgment of the Supreme Court of Canada in Lieberman v. The Queen(163)

This case concerns a St John by—law to regulate “and license pool
halls and bowling alleys in the City.' All keepers of pool halls
and bowling alleys, as a, condition precedent to’ operation, were‘
required to obtain licenses at speCified fees._ Any person who failednﬁ' :
to comply Wlth any of the prov1sions of. the by—law was penalized by :
a fine of $20 00 for each cdhtravention. ‘Mr. Justice Ritchie up-

. held the by-law as in: pith and substance in relation to the regula—zfﬂiifl

tion of hours at which buSi&esses of special classes shall close in{ffi"n

's a particular locality.‘ Hé'went on to note that ‘such, is merely a ”.}ﬂ“a'”'

private matter in the province. In SO holding, Mr. Justice Ritchie
e said this, at 131- N N Ce . S L
"Nor do I think it can be said thaf S. 3 of the
_by-law is inoperative as being in conflict with
“the Lords Day Act. The licensing power vested
in the provinces by S. 92:9 is not limited to
R ‘)the shop, saloon, tavern and auctioneer licdenses
. specified in that section, ,and if that power is
exercised in respect of a merely local matter
and in a mannéer which is not repugnant to ‘Federal
or . provincial law, -the prOVincial authority -is,
- in my opinion, entitled to attach such conditions

-\ -
T . » . ' . * : .
i63f ‘ ". Leiberman v, The Queen [1963] S.C.R._643.‘
. - . : T T -"..‘ S ' .
. __ - | ___./‘99 3
o T oW V “.‘4. ‘ L 4 : . . ' ‘
b T
9 - ’ - ‘ . - /
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" and impose such penalties as it may see fit ird~ - :
respect to the manner in which the person so licensed - ' y

. shall conduct:-the businesses which are the subject of * A
- such licenses. - : i -

-

A

Y

The point to notice lS the lack-of requirement that the fees and

penalties do not exceed the expenses of the regulatory sch

- L)

ThlS problem has received recent con91deration in i-

(164)

Concrete Ltd. v. District of Coquitlam and clear support for

the 11ne of argument I have followed has thereby emerged The mani-

cipality of Coquitlam, which is well favoured w1th abundant supplies

of sand\bndtgravel, undertook to regulate the removal "of such grave
by by-law No. 1489 in 1967. The by-law was a complete'code of’
regulatlon prov1ding for safety and.env1ronmenta1 control. A 1ic-
ense 'fee of $50. 00 per year was imposed. This was "amended by,bydlaw
''2041 in 1971 By by-law 2041 the permit fee’ was varied'from a flat

charge to one .of fifteen cents per cubic yard of soil removed.

L

- to approximately 10% of the’ average selling price of the e

emoved and sold by ‘the respondent. The amending by—law was - ¢

unsuccessfully attacked before the British Columbia Court of Appeal ;

.

as indirect taxation 1ncompetent to the prov1nce or its derivative

municipalities. - '. f - : : _ - .
: 1 ‘ ) . .
Mr: Justice. Taggart ‘upheld the amending by-law on the

*_164;3 . Re Lafarge COncrete'Ltd.;v.‘District of Coquitlam
_Trg'ﬁr—a'g_'_‘—(, b.L.R. (3d) 459 (B.C.C.A.) ) .

~, . . l‘ | : ? 4 --.(;100




— - ‘ . ) L ‘ '.-',;_L‘Qo'._

+ - . . N . . LY
” .

Basie'that its governing intentibn was to defray "the costs incurred
and to be incurred by :the appellant mun1c1pa11ty in constructing

and man.nta:.nir}g roads g1v1ng access to the gravel’ plts ang the’ cost-

-

of superV131ng, 1nspect1ng and enforc1ng the by-law" | That, _
rd . ':,_ 4

essentlally, treats»the fees as expenses 1ev1es-' However, the majo- e
- -

rlty "of %he court waS'ﬁbt SO restrlctlve. -Mr. Justlce Bull con31dered <

' that 1nd1rectqess 1n any 1mpost Wthh aida not fall withln S. 92: 2

" "may still be within the scope of prov1ncla1 competency if contemplated¢*7
'h . " L N
by and fairly authorlzed undexr another head such as here - Sec.<92 9.',:

He continued, -at 464- T T - : R : 4'.’ '1..'-5'
"In my view, the key lies in the questlon as to ' ‘ -~
wHat is the primary and”“real purpose, or pith - e
"o . and substance, of the legislation - is the levy.
. or tax (whether direct or indirect by nature)
_merely ancillary, or adhesive, to the 11cen31ng f
scheme of regulating or prohlbltlng a trade or is = .
it essentially a fiscal imposition, ‘or taxatzon,},ﬂ;nﬁ SR
under form of dlsgulse or a colourable concept?“'“ o RO

t

:  Mr. Justlce Branca was 51m11ar11y expansave ln hls

consideration of the'authorltles. He decllned to 1rm1t hlmself

' to the prop031tlon that 5. 92:9 could 1mpose 1nd1reot taxatlon‘

. KR

anc111ary‘to a valid re ory scheme only to the extent of defray-=‘

;ng the expenses of tha

The Lafarggrcase *is of some con91derab1e 1nterest It
1nd1dates that the key test 15 not whether the quantum of 1nd1rect- '
nesq extends beyond the actual expenses of a regulatory scheme. It
hat the test, rather, is whether the 1nd1rect lmoosts are

b truly ancillary; Ih whlch case they are valld If, on the contrary,



taxation, then'the leglslature has excebded its gpwers.
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| Iv.. VACUUMS IN THE TAXING POWER

) (i) Section 121 : _ .ff'

-

One of the grand aims of Confederatlon was the creatlon
'of a 91ngle economlc unit in whlch the diverse re 1ona1 economic
potentlals of the. new state would dovetall into ¢ plementary strength._

' S 121 expressed thlS 1dea by maklng 3rov151on for free trade through—

the confederated union. The sectlon, in terms, holds 1ncompe- '

tent to any authority interference with the free admission of goods

~into a province.

-

It is important to notice that Sec. 121, in terms, offers

incomplete protection of the Canadian common market. It applles bnly
B o

_to narticles of growth, produce, or manufacture" It d6§s not apply :

‘serv1ces, 1t does not apply to 1abour, it does not apply

to capltal- it does not apply to incorporeal property such as
goodwill or 1nformatlon. Furthermore, the test of Sec. 121 refers
‘to "entry".: It does not apply to exit.' Perhaps, in domestic com-

merce, entry into one province lmplles exit from another. But in

the case of 1nternat10na1 trade goods may exit from a- provmnce ‘without -

‘making entry into any other‘prov1nce, and w1thout, in express terms,

.coming within the ambit of Sec. lZI'protectdons.' - )

The permeability of Sec. 121 to provincial taxation is

.problematic. To take the paradigm'situation- Suppose that in

consequence of provinc1al language p011c1es a steady currept of
buslnesses moVe their operatlons out of the Province of Quepec.

?

LI
+
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The Province responds by plac1ng restrictloﬁs_on capital 1eaving'-
‘the provrnce. In' the case of business liquidations’ it enacts a
dlrect tax which ‘is 50% of the. llquidatlon value in the case where
“the capital is pre-lntended to exit from Quebec. It is arguable
- but only arguable - that such a tax falls: ‘afoul of the prohibi-
tions on the provinces not to lnterfere with cltlzenshlp (163)
isterprov1nc1a1 trade,(%ss) or to levy export: taxes!167) But if
these attacks fail, does Sec. 121 offer any more likely prospect of

success?

.
. . . PR}
' vs..,

In the first half of this century, Sec. 121 was very

narrowly construed by the coirts. Im Gold Seal y.-Domrnion Express

Mr. Justice Duff stated that‘"the real object of the clause 19 to _
proh1b1t the estab11shment of customs dutles affectlng 1nterprov1n—
cral trade in the products of any province of the Union. “(lGS)That

b
statement of -the reach of Sec. 121 has been approved by the Prlvy

1697, " .
Counc1l( 7 and widely followed. ' : , )
165. Union Colliery v. Bryden {18991 A.C. 580, as explained
) h cunningham v. Tomey Homma {1903] A.C. 15IL. )
- 166. Carnation Co. v« Quebec A ricul al Marketin . Board
: 6 S.C.R. Provincesmust not exhibit an inten-
_ tion to control interprovincial trade) '
167. . Texada Mines v. A.G.B.C. [1960] S.C.R, 713.
168.  Gold Seal v. Dominion Express (1521), 62 S.C.R. 424.
169. ‘ 'Atlantlc Smoke Shops v. Conlon (1943) A.C. 550

/ 104

‘A



- oaEs e

", B . Recent judicia1 conéideration of Sec. 121 1ndicates that
J',Lit may‘Berve as an 1mportant const1tut10nal plank in the regulation
: of 1nterpro 1nc1a1 streqmg of commerce. Thls suggestrrn Waslnade

by Mr. Justice\\and whojxln considerlng the- word “free" in the

‘V ,clause, expressed the view that "tfree' in. Sec. 121, means without

. 1mped1ment related to the traversing of a-provincial boundary. " He

continued-(l70)'

4
"I take Sec. 121 apart from Customs dutles, to be
aimed against trade regulation which is designed.
to place fetters upon or raise impediments’ to or
otherwise restrict or limit the -free ‘flow of com-
merce across the Dominion as if provincial ‘boun-
daries did not exist. That it does not create’ a
. " level of trade activity divested of all regula- ' . _
. tion I have no doubt; what is preserved, is a free -
_ flow of trade requlated in subsidiary features
& - ‘ which are or have come to be looked upon.as inci-
" . © dents of trade, What is forbidden is a trade
Co. - tegulation that in essence and purpose is rela-
\ . ted to. a prov1nc1al boundary. , ‘H;//”
\

in Reference re Interprovincial Trade Restrlctlon on Agricultural
(171)

Commodities The court found legislation establishing a

170, ' Murphy, v. C.P.R. (1959), 15. D.LiR. '(2d) 145 at 150, 153.

171..  Referegce re Interprovincial Trade Restrictions on N
- Agricultural Commosities (Is571), 18 D.L.R. (3d) 326
' f'd. sub nom. ‘A. Manitoba v. Manitoba Egg and -
Poultry Assn. [197%|° S.C.R. 689.

,// . /105

This view was echoed - by the Manltoba dFurt of Appeal N\
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-compréhensive‘fegulating scheme . for ebgs'invalid hecause it had‘the'
T "effect of’ 1mpeding the free flow of trade between provinces and -

Q

t th/therefore runs counter to . Sec. 121 of the B.N. ﬂ, Act.

Thi’s view was approve‘d on appeal to the Sup;eme Eourt, =
by Mr. Justice Naskin, who put the point in this waY' R

_ "The Manitoba scheme cannot be conSideged in
. . isolation from similar schemes in other pro-
- ‘vinces; and to permit each province to seek
‘its own advantage,-so to speak, through a 7
. figuative sealing of its borders to entry of
goods from others would be to deny one of the
quects of confederation, evidenced by ‘the
. catalogue ‘of *federal powers and by Sec, 121,
namely, to form.an ecorniomic union of the whole
of. Canada- see the Lawson case." (172) -

The Chief. Justice gave further con31deration to the substance -

- of Sec, 121 in Reference re Agricultural Products Marketing Act.

Counsel in that case objected to a surplus disposal feature of the

egé marketing reéulatibn;,it was said that S. 23(1) (a) of the Farm

Products'Marketing Agencies Act 19-20-21 Eliz. II, c. 65, which
- .

7 established-a quota.system for’the marketing of eggs in interprovin-~

“:cial trade, effectively prevented the establishment of a siﬁjle
economic‘unit in Cansda with absolute freedom of trade between its
constituent parts contrary to what was provided for in Sec. 121.

Mr. Justice Pigeon, speaking foi the majority of the court, expressed
the view that quotas at the stage of production, which distinguish |

goods destined for intraprovincial trade from those destined for

LY
<

-172:‘. A.G, Manitoba v. Manitoba Egg and Poultry Asgg) [1971]
L] - L] at

~
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iﬁterprovinciél trade, are n "bmpetgnt to the Déminionr Mr.

Justice Pigeon did not referito Sec. .121, but the/Chief Justice, who

AN

'M disagreed. or this point, did so expressly in these words:

“;t.seems to me, however, that the application of"

8., 121 may be different according to whether it

. is provincial or federal legislation that is in- -
-volved because what may amount to a tariff or .
customs duty under a provincial ‘regulatory statute
may .not have that character at all under a federal
regulatory statute. It must be remembered too .
that the federal trade and commerce power also .
operates as a brake on provincial legislation
which may seek to protect its producers or manu-

" facturers against entry of goods from other
provinces."” ‘ S .o

‘np federal requlatory statute which does not dir-
_ectly impose a customs charge but through.a price-
fixing scheme, designed’ to 'stabilize the marketing
- of products in interprovincial trade, seeks through
quotas, paying due regard to provincial reductiongf /
experience, to establish orderly marketing in such
trade cannot,. in-my opinion, be in violation of
Sec. 121." - . <

»

There  follows a cife from Murphy after which the Chief Justice
continues: : ) T -t

"Excepting this view of Sec. 121 I -find nothing in the

marketing scheme here that, as a trade regulation,

ig in its essence and gur%ose related to a provin-—
cia}l boundary.. To hold o erwise would mean that

a federal marketing statute, referrable to inte
rovincial trade, could not validly take into a gaunt

yattems of productions in the various_provinces‘“in

ttempting to establish an equitable basis for the

low of .trade. I find here no design of punitive

Regulation directed against or in favour of any
ovince.".:(173)

"

.
erence re Agricultural Products Marketing Act,

.'173.
' 'X1978) 19 N.R. 261 (S.C.C.)37
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That tﬁgse cases exﬁpnd the'reach.pffSec.llzl i{h

inconétovexﬁiblg, bﬁt,ié is idle speculatioﬁ to‘in@p;ré how far’
‘Sec. 121 cuiﬁently extends, in iesngg‘of‘Eaxingfiégislation,’withﬁ ;
qut relaginé ﬁhe éectidﬂ to t#e énpirg_cérﬁus-bf law on Erade.;nd: ‘--
commerce. “Sec. 121f-in its revivified fdrﬁ, dfg?ns‘textuai authority '

for holding safe from interferénce currents of interpro 11 trade.

Taxing leéislaéibn ﬁhichkias the effect of impeding those currents
- cufrenfs_identifiea by recent -consiflerations of the tradé an l‘
- commerge poﬁer - might well fall afpul’of Sec. 121. 1In principle
this.result'could follow whether)the 1egislation was enacted‘by
éafliament pursuant to Secs. 91 (2) and 91(3) or by a pgovincial'lq
laturé‘pu;suaht to Sec. 92(2) (174) g

174. Federal incompetence, by virtue of S. 121, to levy a
. * tax in respect of interprovincial goods was referred
to by Mr. Justice Dubin in dissenting reasons in Refer-
. ence re Agricultural Products Marketing Act, Ont. C.A.,

"It i€ conceded -that Parliament can impose a tax o
on all egg producers in Canada, but if it chooses to .
_ do so, in my respectful opinion, it should be done
in the manner contemplated by the British North
America Act with the safeguards therein provided.
In the instant case, power is given to a provincial
. agency to impose what is said to be a tax apparently
- _for the purpose of pooling amongst the producers of
eggs engaged in the intraprovincial market of the
monies realized from the sale, of their product. To
uphold the validity of such législation raises impli-
cations which, in my opinion,'transcend the matters
. brought in issue by this Reference. Can Parliament
in purporting to regulate export trade give a pro-
vincial agency authority to impose an export tax on
goods across provincial boundaries which would appeAr
t+o be ingonsistent with s. 121 of the British North
America Act." . .

P .. /108 -
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However, the Murghg case makes, plain that Sec. 121 does

\V<£>£§> not hold interprovincial ourrents of trade safe from interfer-

' ' ‘" ence_ in any: ‘free market, or laissez faire gense, Canada's
federal and provincial'governments aré not~prohibited from:
regulating suoh trade so as to achieve an efficient allocation

r
of resources; Sec. 121 offers no impediment Eer se to state

E ' interference in the economy. Any argument to this effecb

3
2

/’—d/( is vexny wide of the mark. What the section does inhibit is
e | trade regulation serving only to reinforce purely provinéiaéfﬁ\

o~ .objectives;(ljs) The gquestio ,-whichﬁremains open in thefcase

: 2 e . ¢
" “makes incompetent legiszlation whicn'protecte the proyincial
market by taxing goocds entéring that market. Can it protect
"the nrovinoial market for services by taring services“eeeging
to ehter? Information? Goodwill? . If the answer to‘the;e ques-—
- tions 1s negative, then the Canadian common market is incom-

p

pletely‘realized.

(2) Section 125:. Intérgovernmental Immunity
Section 125 establishes an immunitf‘?rom taxation -for
federal and provinoial lafds “and property. ‘There can be little

« v .

~ i?SL - See the highly illuminating remarks of Safarian,
* Canadian Federalism. and Economic Integration (Ottawa.
" Information Canada, 1971), pP. 58

-
4 =
. B ~ - .
. .

000/109

law, is which provincial objectives? It is clear that Sec. 121
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doubt that thﬁ guiding spirit behihd the section was the preven— v

tion of. any disturbance being caused to the federal union by a
(176) o

R -

. misuse of taxing powers.
The rraners of therconstitution could not'haue-for-_ﬂ‘

seen the enormous commercial undertakings~engaged‘in by all‘

levels of government,';Such activity'raises questions.ashto-

how'far sec. 125 presently reaches. 1If, for example,'the pro-.

vince of" Ontario were to acquire Place Nille Marie, would it do

so immune from Montreal tax assessments?‘}77) Can Alberta s \\:)

ownership of Pacific Western Airlines be enjoyed free from all

tax liability?(l78)

The first distinction which suggests itself is a

distinction between taxation of lands and property and taxation

of occupiers .or users of lands and property. A tax against the

: . (179)
propéerty is bad, but a personal tax against an occupler of_
‘ : . (180)
property suffers from no infirmity. In prlnciple, there
176, - A.G.B.C. V. A G. Canada (1922), 64 S.C.R. 377 at 3&5.
1{&2 See Laskin, Canadian Constitutional Law, p. "758.
,'155;\ See the Income Tax Act S. 149(1)(4). which hold immune

from tax lliability" corporations which are at least
' 90% owned by a domestic government. This Section,-
of course, is not constitutionally obligatory.

179, TStinson V. “Middleton Township (1949) 2 D.L.R. 238.

180, Sammartino v. A.G.B.C. [1972] 1 W.W.R. 24.

.e 0'.7 110
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: ought to be no- objection, 1f the tax j

»
-

4

a'personal ‘tax, to

the fact that the measure of the tax has reference to the. value.

of the property. o ) _";: B - Cee s T

Ak

,;-3 There 1s a second dlstrnctlon of importance. Sedtion"

125 prohibits only taxation against crown property, it does not

prohibit. charges for services, renderedb If the sérvice charge
is truely other than taxatlon, no claim of 1ncompetence to

lmpose it ought to succeed because the amount of the charge

is based on the value of crown property.' Neither should there -

be merit 1n a complalnt as to mode of exiglblllty. 'However, .
great care must be taken in draftlng a statute imposing com-

pulsory charges for services, ‘as an lnvoluntary mode of sub-

-

scrlption for the service mlght well be decisive’ ‘in attracting

(181)

characterlzation.as a tax \I A\ V. Breton a Quebec City

levy on property owners for sidewa}k malntenance was held 1n=£“

| applicable, by reasdi\of Sec. 125, to the Dominion government.

(182) C

In SociEte Gentrale‘d'Hypotheques v. Cite de . Quebec a _snow

-

removal charge was held by Montgomery J., in light of its com—"

pulsory nature, to be a tax. hese tases shou*d be contrasted
(18 ). in

which charges imposed

~

with Minister of\iustice v, Levi

L3 *

181 . R, v. Breton [1967] §.C.R. 503.

-

. . ) .
- 182. Societé Centrale d‘Hypotheques V. cité de Quebec

183. Mznister of Justice v. Lévis: [1919] A.C. 505.

/. 111
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by’ the City of Levis for water supplied were upheld as service ‘”‘éffw-

charges.;

- . e . -

fFinally, 1t appearéJclear that a tax against a- th rd
party, thh the expectation that the’ charét will be passed on

the federal or provincial Crown in the form of increased cos;/for
The

services, will not attract the prohibition ‘of Sec. 125.(18m)

[+

tax is viewed as heing a tax on the third party only,,and not an.

inVidious march on governmental immunity.

4 . ’ D
i" . ‘_ - . ‘

(3) Taxes Collected Pursuant to an Ultra Vires Statute

1f moneys ‘are demanded and collected pursuant to a

taxing statute subsequently determined by the Courts to be ultra ?l_

»

vires, those moneys must be returned., No government,can by priore
L]

or ex post facto 1egislation give itself competence to retain
o

such moneys.' This prinCiple recently was Stated by the Supreme

¥ .

..

Court of Canada in Amax Potpsh . Government of Saskatchewan(lss)
L . . -
as follows. : ‘_"','

-

“To allow moneys collected .under compulsion, o
' 'pursuant to an ultra vires gtatuter, to be
retained would be tantamount to allowing the
provincial legislature to do indirectly ‘what
it could nof do directly and by covert means
* to 1mpose 1llegal burdens.”

-

‘Provincial 1ncompetence to legislate so as to ret n the moneys

collected follows1mhether the statute is ultra. vires, as in Amax

18 e c S .

184. - R. V. Beil Telephone. Co, (1935), 59 B.R. 250 (Que.).

185:f Amax Potash v. Government of Saskatchewan [1976] 6 W.W.R.
' 61l at 73 (S. C.C}) .

. ./':._112 .
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' Vflegislation, the legislature 1s doing directly that which lt can

”'.the moneys,

I

- collected by an

.0"

PURANRYIN BN

| _o_tas!;.,' or: in0perat,ive %or conflict with' aramount federal leqisla-

ltio (186’ R eI as -
'?;;; lt isua nmce question as to whether thls principle | .
prohibits retention of the identical moneys by-means of retroactive ..
» M -;‘f "k : ,

@nswer Was negative._ Amax Potash prohibits

L]

'fllegal,statute“;

- TS \-

e

/-’ .

P

The cﬂse assumes a lack of

’*taxing legislation._ In prrnciple, one would;have thought the

“ﬁ

anthor ty, constitutionally exercised to collect the\moneys.;”-ft
!.N‘ ',A.:, . ___-.f. M v D

the retroactive taxing l”gislation is in relation to a competent L

to collect the moneys.i The retroactive feature makes thlB true

B ,‘/‘

o dlrectly, but hitherto had not: BOne_”::::JQu

‘7fab initio._: X hypothesi therefis‘éonstitutional’power to collect L

'ccordingly, there ought to be no complaint that the {

s

:‘ —(‘B c g_-—_)‘_._ ‘ T o
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Ve o GENERAL CONCLUSIONS '

@ ‘-—

The constitutional distribution of taxation powers in ,-1{'
N v 3

Canada addressed problems which have become historically obsolete./;/’

-

The original allocatio reflected the view that the prov1nc1al
legislatures were econ:lically subordinate bodies entrusted with

legislative responsibilities deemed insignificant, This has

ceased'to be the case entirely in fact and-in theory. A review
ﬂ; of the constitutional casds by which the prov1ncia1 taxation

powers were expanded\in order to take account of the political
- .
reality is a history of gradual widening. This has been doge by

flattering prOVlnClal powers of indirect taxation,:prov1nci 1

- e

-

powers of hybrid taxation, and, to a lesser extent, the provinC1a1

s \‘4‘

licensing power._

.), - . . ' .
,'.- ) . This case law is constructed largely upon a fictQC1ous

-1 legal doctrine.. This is the legal definition of direct taxation.

I
Y

; That definition has become so cpmb;ous and difficult of applica- -
. tion that 1t inev1tably produced jud1c1ally erratic results, and

e

a, constitut7ﬁnal law unshtisfactory in principle. Yet there is,
* through the verbiage, a clearly discernable trend That trend ~

.T1is at th iimitation of provincial_power to direct taxation has
"::fbecome-1argelyt;‘matter'of ﬂorﬁl' fhe substantive’limitatibns
braking provincial taxing competence is that the provinces con--
fine themselves to taxing w1thin the prov1nce" by enacting taxa~
“.:iﬁ' tion which, economically speaking, produces effectleimited to.
S the provincial territory. It is suggested that the fiction.and

S " B .. PR L. . R .
S . . PN TN . -
: " . s N . . - ‘.

. ' j.'.-_.". . S ) " o : - R ' .. ./.114
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- verbiage be ctripped away, and that the llmitat:.on of form, B

direct taxat on, be seen- for what it 1s, an archaic and out-..

w /

) moded political-economlc doctrlne which has ceased to serve any 3

constltutlonal value. But at the same time, constitutlonal re- _
v "L :
qulrements of substance need‘to be underllned ' These redﬁirek ntsP

_ areﬂh prohlbltlon on’ the provﬁncial 1eglslatures from‘interfer ‘ce o
=g :

)

with 1nterprovinc1al streams of commerce, and an . aroused sensé of

respect, for the prdvincral border so far as. concerns the economlc }

!
N : : A
rlpples produced by prOV1nc1al.taxation»measures. . |

'

Lastly, conStltutlonal doctrlne respectlng the%prov13b1al

llcen51ng power needs to be rethought completely. Thls process has
‘beguaLln certaln recent cases, and it can be extended by relnter—'
pretation of the old Privy: Councll dec151ons. But before the llc— o
enslng power can take‘clear shape, it must be reemphasrzed that_ﬂJh
the'power is subservrent to demandlng“constltutlonal values. "
Ehose values are largely synthe51sable from examlnatlon of what
the courts have done to the provin01al direct taxation power..’~

' That is, absent compelllng reasons of pollcy, such .as the necessrty
prov1nc1a1 taxatlon be conflned to the prov1nc1a1 jurlsdictions
‘a broad amplltude needs-to be glven-to provxncial capacity to

= flnance prov1nc1al schemes. Hav1ng strlpped away anc1ent‘and
outmoded doctnane from the - constltutlonal dlstrlbution of tar;:‘;

ticn pcwqrs in Caﬁada, it is posslble,gpr jurlsprudence concerning.

the provrnC1al lldfhsing power to pursue a. more sensmble course.

.1
o
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