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ABSTRACT_OF v

THE _LEGAL F
TO__THE _CANADIAN MINING EXPLORATION_ INDUSTRY

There nre a w1de varlcty of governmont flnanc1a1 1ncent1\es
currently made available to the Canadlan mxnlng e\ploratlon
industry. The focuq of thlS study is on the legal framework
nzsociated w1th ‘thoke f1nanc1al 1ncent1ves of the’ tax deductlon
and grant L}pcq. After'a brief dlscu351on of some dlStthtlve

rhntactcrlstlcs of the Canadlan m1n1ng bector 1ntended to a551st‘.ﬂ
the reader in hlb or her understandlng of the 1ncent1ves_£he

sector attracts, the paper opens w1th a descrlptlon Jf the ta\
system in Canada, and some of thc federdl and provxnc1al tax
dvductlons and allowances whlch btlmulate mlneral exploratlon.:
Then, A more Lhorough etamlnatlon of the fcderal Income Tax Act ‘;xﬂ
flow-through share prov1$1ons 1s undertaken, paying partlcular
ztanllun Lo how thc Canadlun Eﬁploratlon Expense (CEE) and Minlng
Fxploration Depletlon \1lowance (MEDA) deductlons comblne w1th the‘
Ilow-through pIOXLblonb to produce a strong catalysL for
individuals and companles to incur ﬁlnlng exploratlon-m“”
oxpenditu:es. The history, operatlon, admlnlstratlon, 1m§§cﬁ ahd‘-
future of this ﬁopula; incentive are‘describéd. : | ‘

In the second -part of the baper,'several mining explofation
vrant programs #vailable in 1987 are set out. Because of its
mcniorjty and relatively high profile, the Ontarioc Mineral
Exploration Program is the keynote grant initiative discussed iﬂ
this part, although comparitive descriptions of British Columbia, :
Quebec and Yukon grant programs are also provided. Then, the new
fedepal Canadian Exploration Incentives Program (CEIP) is

examined. According to available information, CEIP is intended to

be a non-tax replacement for the combined CEE-MEDA flow-through
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incentive currently provided through the tax system.'Details
concerning CEIP were sketchy at the time of wrltlng becausc thL
program was only a%pounced May 3, 1988 and as yet no draft sbatute
or regulatlons ‘have Seen ﬁabled Ana1y51s of the prOJected '

operatlon of the program is set out uslng ‘an exlstlng tederal | ‘ i

pc»roleum e\ploratlon 1ncent1ve uron whlch CEIP 13 supposed to be

e

patterned as a basis.’

Following - thls, legal ana1y51s of the tax.and grant‘  .' 
incentives examlned in Parts One and Two of the paper 15 érov1ded.
First, an attempt is made to descrlbe the legal character of ta\_j
and grant 1ncent1ves.‘ It 1s observed that the coerclve,j_,”
‘unilateral aspects of the tax system help explaln the. detallod
legal and administrative structure attached-to both }ts;ligi’ 
collection and-distribution (i.e., incentive) fﬁncﬁibns._Opxtﬁé,
other hand, grants are characterized heré as-nohécqeréiQé,ﬁhdft
bilateral in nature: thé suggestion is made tha£ bec#ﬁse'érant$“~i
are voluntary and consensual in nature, they do“not attréct ﬁHéG““'
" legal/procedural attention commonly associated with tax systems.
In an effort to determine the types of obligations and duties
flowing betwecen parties to a grant agrecment, comparisons aré madé
with the private law instruments of gifts, trusts and conlracts.
As well, the possibility that grants are a new type of legal
instrument, with its own peculiar characteristics is explored.

MNext, the potenﬁial application of the doctrine of procedural
fairness to tax incentive and grant administration is discussed.
The problems caused by traditional (and not entirely appropriate)

classifications of legal interests into "rights and obligaticns”

are described. Tt is observed that thosce incentives awarded on a

- 3i -



discretionary basis scem less likely to attract useful procedural
snfeguards such as rights to receive reasons for a decision and
to respond to thqsc'reasons. Generally, tax 1ncent1ves surveyed in
this paper éperdted on a mofe aﬁtomatic, structured basxs than dld
the grants examiﬁed' although the new Canadlan E\ploration -
Incentive Program (which is a grant 1n1t1at1vé) is 1ntended to
operate in a - sxmllar manner to tax 1ncent1ves and be avallable as A
an entitlement upon fulflllﬁent of certaln condltlons. Due to the  .
paucity of Canadlan court de0131ons concernlng tax Jncentlve and v
grant udmlnlstpgt;on, court cases 1nvolv1ng analogous 31tuat10ns
such as the a@érdinglof llcences, tenders for government contracts._
.an& wlphdfuwal_qf}beﬁefit#_érq analyzed. “On . the ba51s of thls \
snnlysis, it wouid'uppear}thgt[ iﬁ the‘absence of statutorype ”
lungu#ge'qf-entitlemént'of e#idence of impropcf féﬁtering‘af
discretion thxough gu1de11nes, Canadlan courts.are he51tant to‘”
attach useful procedural protectlonb to the awardlng aspecté of _  <
incentive administration. On'the_other hand, 1n,cases-pf" o
wiLthuwal.df bcnéfits, bgufis-dppeéf:toJEe“mofe_wiiling tbui:
intervene and impose"procedurai safeguards on the.procéss.

The possible relevance of thg.Canédian Bill of Righté andr_

Canadian Charter of Rights and Freedoms to incentive

o

administration is discussed. Two obstacles which impede their
application are the rights- {(as opposed to interests-) orienﬁed
language of the legislation, and the limited application to
corporations. Sections 7 and 15 of the Charter may prove .the most °
fruitful avenues for litigants.

The relative advantages and disadvantages of the two forms of
incentive, from a legal perspective, are discussed. Generally,

there appears to be no insurmountable obstacles preventing

- {ii -



virihally inter-changeable tax incentive and grant programs: in
fact, the decision of the federal government to switch from a tax-
based flow—;hrough share exploration incentive to-a gpant‘progrum
is evidence of just how similar-in'funcﬁion fhe“twg‘férms of
incentive can be. The characterlstmc whlch most dlstingu1shes
grants fgpm tax 1ncent1veb is the relatlve 1nv151b111ty of taxl
expenditures when compared w1th grants. because ta\ deductlons arej
revenue foregone they are a less obvious form of. governmcnt
assistance than grants. -Grant programo require . annual lcglslative
appropriations and thus have ceilings on the amount that can be‘;h
dlstrlbuted,‘and tax deductlons do not {at present) |

The paper closes wlth a dlscu551on of what lcgal reférms
might be undertaken, and how they might proceed, It'is observed
that a reactive 1et’s-wait-fof—the—courts—to—pronodndeéupon;it:“
approach is likely to lead to. pleCLmeal, and not nccessarlly
rational and consistent reform. In light of this, the 1dea of.
model incentive legislaﬁion is put forward, to bc.availuble‘as an
example for legislators in the future. Eventually, a generic-

incentive procedure statute could be introduced.

- iv -



Foreword

I'n 1982, while working as a rescarch consultant to the Law

Reform Commlssion~$f Céﬁédd'on a Study of the fédéfal'

.Fuvxronmcntal Protectlon Serv1ce, I became aware of the perva51\e
TR hy.Lhc fcdcral government of flnanc1al incent;vev to achleve j,l
pO}Lr' ubJectlves. In the enV1ronmental conte\t, the two maJor‘.
incentives whlch I examlned were "The Pulp and Paper Mpdernlzatlon
Program", a fedcxal prov1n01al grant 1n1t1at1vc in whlch
paxt1c;pat1ng governmbnts pald 25% of the costs of mlll
moderninzations if tnose modernlzatlons compllea with certaln pre-
cutablished criteria, and an "Accelerated Capital Cost Allowance_
lax subsidy for purchases of pollﬁtion abatement equipment.

Although at the time it was only possible to conduct preliminary .
rescarch inte the subject, my initial reaction was to be sﬁruck‘by
the lack of coherent and consistent legal treatment ;f financial
incentives, and the apparent lack of-recogniiion of.thefimportance
of this suquct'by the-Canadiéﬁ legal comm;nity ahd'thé‘geﬁeral_ .
public: why was 1L that some flnan01al incentive programs.
atlracled a relatively comprehen51ve legzsiatlve framework,-whlle,
others operated with no greaLer leglslatlve ‘authority than a. vote
Jin o schedule to an appropriation act? What was the 1egal nature
‘)r;‘LSyAGHCial inéentivé? Was it ﬁ‘gift, a truét, a type of
contract, or some cntirely new instrument? What procedural
protections did an applicant or reciﬁient have? T was surprised
o learn that there hqd heen very little written on this topic in
Canada. \

Shortly thercafter, I began the Masters of Law program at the -

University of Ottawa, where I endeavourcd to further my

understanding of the subject. In fulfilling the caurse component
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|

of the Masters program, I prepared three papers wh%ch examined a
variety of financial incentives and legal issues associated with
their use (for titles,,see’Bibliogfaphy'et éﬁd'of-peper);'In

addition, and as an. offshoot'of'this‘work I presented a paper R

concernlng the Ontarlo Mlneral Exploratlon Prosram at the annual;rc_ﬂ”

convcntlon of the Quebec Prospectors Assoc1atlon (tltle 1n ff ~

Bibliography).. ThlS the51s draws substantlally on the completed_i“

%
Y .

material.

I would 11ke to express- my~detp apprec1atlon to my . thesis
]

suptrv1sor, Professor Jean Paul Lacasse of. the Faculty of Law at

1

the University of Ottawa, whose knowledge of and enthusxasm for ]j‘*~

.

study of legal assues aSSOC1ated w1th the r sourcc sector 1s
equalled only by hla patlencc in 1mpart1ng that knowlcdge and
enthu31asm{ In addition, I would llke to thank the varlous other
professors too numerous to name at - thc Faculty for thelr:
assistance with my work. As well I would llkc to e\pres; my
gratitude itc the many governmcnt offlclals at both the fedcral and;nf
provincial levels who provided me w1th detalled 1nformatlon‘.
concernlnd 1nccnt1\e programs operdtlng in thelr Jurldectlons
{see Bibliography for partial list of.government off1c1alsl
consulted). Finally, I would like to thank ﬂr. Joho Ffeo&er‘fof‘

his expert computer/word-processing assistance.

-

LK'R‘WI
May, 1988
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Introduction (
A wide yﬂriety of government incentives are available to the
T. .. . C
Canadian mining industry, intended to encourage exploration,

development and production of Canada's non-renewable mineral

resources.l! Among others, there are programs providing geoclogical
gsurvey information,? subsidies reducing the cost of building
access roads and supplying electrici£y to mine sites,? programs to
encourage investments by private interests in the mining'sector
through tax expenditures,* financial aid to offset the costs of
exploration,’ government assisted research and pilot projects
testing new techniqﬁes and products intended tc-improve-minéral
explorgiion, development and production, § financiAI aséistancerfof
hiné modernizations which reduce energy consumption,’ government-

privat~ sector programs exploring the effects of mineral industry

(and other sector’s) pollutants on the environment?® and subsidies

lowe}ing the costs of mine pollution abatement,?

Given the extent and importance of financial incentives to
the @ining seétor, it is somewhat surprising that, wiph the
excéption of tax-based initiatives, the legal framework for the
administration of these incentives has received little attention
in Canada. It may be that, to phis point, problems have been
f;rgely resolved administratively, so that it has not been
necessary to raise questiéns through and about the legal process.
However, even if this has been the case, the potential for legal
disputes is clearly evident: for example, disgruntled applicants
who have had their application rejected or recipients unsatisfied.
with the amount of incentive received are just two possible

scerarios which could lead to legal challenges of administrative

decisions with respect to the awarding of financial incentives.

1



Needless to say, it would be impossible to adeqﬁately
describe and analyze the legal framework for all of the
inltlatlves currently applicable to the mlning sector here.
Instead, in an effort teo make a more manageable study, certaln
boundaries have been set. First, the paper only attempts to
analyze the 1egal framework with respect to f1nancxal 1ncent1vos;i
hence, the legal structure surroundlng the operatlon oflnon-. ol
monetary service 1ncent1ves,.such as information, 1n1tlatives
(e.g.; mineral intontoriea{}P;technolog;col adv1ce programs,l}
geoscionce servicesl2) and £raining assistance (e;é., | -
prospector, 13 safetyl4 and‘rescue15 training) will not be
discussed here. This should in no way bc’taken as a denigration of
the value of such servicos;'in fact,'ouoceos in the mineral sector
depends very Highly on'tpe provision of these typeo of services.1®

By financial incentiveo, the writer also‘wishos.to indicate
his intention to addreos'only those programs Which involve a
positive aot of supplying funds to a pri#ato individual or firm,
or forbearance from collecting revenue fror'thaf_individual'or
firm which would otherwise be forthcoming. Thus, for example,
following this definition, programs which use grants or tax
expenditures would be considered financial incentive progroms.
because of their positive financial assistance character. On the
other hand, legislation estoblishing an offence or . "fences for
certain behaviour, which upon co;riction could lead to an
individual or firm being the subject of a fine, would not here be
classified as a financial incentive program. Although it could be
argued that the possibility of a penalty being levied is a
monetary inducement to change behaviour, it is not a positive act

of financing to encourage certain activities, and so will not, for



the purposes of this paper, be considered é financial incentivg.

The scope of the paper is further limited by its exclusive
focus on‘financial incentives pertaining to the exploration phase
of mining. The term "exploration", as used here, is intended tb
refer to those activities undertaken for determining the
existence, location, extent or quality of a mineral resource in
Canada, including prospecting, preliminary drilling, surveying,
trenching, test pitting and sampling.!? Moreover, only those
incentives directed toward exploration of conventional minerélé-
(i.e. base or precious metal deposits and coal deposits), and not
"industrial"” minerals such as asbestos, gravel, sand and graphite
will be discusged in the papér. because of the differences in
incentives these types of minerals attract. As well, the paper
examines only those financial incentives which were available as
of 1987 (although it also surveys new developments up to May 3,
1988). '

~The general issue of the propriety of financial incentives

applied to the mineral sector as an instrument of policy
implementation will not be discussed here. In this paper, the
position adopted is that, regardless of their merits, the use of
financial incentives is widespread; in light of this reality, the
immediate legal qguestions whichrﬁeed to be addressed are of ar
practical nature: Dbasically, how do financiél incentives to the
Canadian mining sector currently operate, what is the legal
framework associatéd with their use, and is this legal framerrk
adequate? Stated more systematically, the paper attempts to
address the following issues:

{1} What legislative structures are currently used to

Ty

establish financial incentive programs, and govern their day-



to-day operation?
(2) Are these exlsting leglslative structures adequate’
(3) If'not, what are the inadequac1es, and what can be done
- about’ them’ _ o o
(4)' What legal obllgatlons and duties do government
authoritles have in the establlshment and admlnlstratlon of
flnanc1al 1ncent1ve progra.msa'P |
(5) Are the current set of 1egal obllgatlons and dutles of
éovernment adequate? ‘i = ‘ (
(6) If not,-what are the 1nadequac1es, and ‘what can be done
about_them?
(7) Why do legislatbre enoose'a particular fdfm.of financiel
incentive over tne onher_aveilable typee (e,g.,'e'tax'i |
deduction as opposed.to-a éfent pregram)? Are there

distinctive characteristlcs of incentives which are

exclusively associated w1th that type of 1ncent1ve?

As used here, the term "legal framework" consists of the
legislative structure for financial incentives, the legal
obligations and duties of government authorities responsible for
administering those incentives, and the legel remedies available

to unsatisfied persons, combined. It is fully recognized, however,

that in practice the three compdnents of the legal framework

identified here may overi@p substantially. Thus, for example,
legislation establishing a financial incentive program may
describe the operation of that program, set out responsibilities
and obligations of government officials, and provide remedies for

unsatisfied parties involved in the administration process. It is

submitted, however, that even in such a dase, it would be wrong to

} 2



limit analysis of that program to the legislation which
establishes ;t, because determination of the legal nature and"
obligations(Lf incentives frequently necessitates looking beyond
the immediate statute or regulation in question, making use of._

for example, such doctrines as natural justice dnd'procedural

fairness,

The key evaluative criterion employed in the aforementioned
list of questions to be discussed in the paper is adequacy ; that
is, is the legislative structure adequate and are the obligations
and duties attached to government authorities adequate? The
content of the definition of adequacy is not the same in each of
_ these gquestions. As a starting point, it is suggested that any
© analysis of the adequacy of a legal framework should address
values such as those set out in the Law Reform Commission of
Canada's work concerning independent administrative agenciesg. 18
In the Commission’'s work, it was considered that the processes
through which independent administrative agencies make decisions
should reflect an appropriate blend of the following values:
accountability, !9 authoritativeness,?? comprehensibility, 2!
effectiveness, economy and efficiency,?? fairness, 23 integrity, 24

kh,
openness, 25 and principled decision making.26 As the Commission
states in its Report to Parliament 26, Independent Administrative
Agencies,
These values tend to overlap and reinforce each other.
In some instances, to stress one may underplay another.
In any given context some may be more impeortant to
observe than others. While the appropriate blend
necessitates an element of political choice, these
values should all be accommodated within the overall
legal and operational framework for agency decision
making. It must be emphasized that agencies do not make
decisions merely to resoive private disputes., They must

also advance the public interest, having due regard for
privaﬁe&énterests, in a way that will promote optimal
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voluntary compliance w1th the policy that is adopted.
The values reflected in a process have a significant
bearing on whether or not that goal is achieved, 27
Because the Law Reform Commission’s criteria were formulated with
dec131on—making of independent administrative bodies in mlnd,
‘whereas the focus of discussion in this paper is the legal
. framework of different types of financial incentives, the
Commlssion 8 criteria are not entirely approprlate in thﬁ context

of ‘this paper. As a result, the criteria need to.be adjusted '

somewhat to be relevant to discuSsion'here:,

(1) accountabiiity and authoritativonesé: Both of these
'Qalues are particularly-suitedlto qUestions{of independent
admlnlstratlve bodles, but there are important issues
involving these values associated with the legal framework
for the administration of financial incentives. For example,
are certain types of financiai incentives subject to-a legal
framework more conducive to political, judicial and public
accountability than others? If so, why? Are administrators’
decisions appealable by all parties to the process?
(2)comprehensiveness: how thorough is the legal framework
associateo with administration of a financial incentive? Are
the criteria useo to determine awards of incentives clearly
articulated? Are the rights and remedies of parties set out?
(3)effectiveness: thorough assessments of how well financial
incentives achieve their policy objectives are beyond the
scope of this paoer; however, discussion of available data
indicating impact of incentives is undertaken wherever
possible.
(t)economy and efficiency: on the basis of available data,

are certain types of incentives quicker and less expensive to



implemeﬁt than others?

{5) fairness: legal notions of "natural justice", "propedural
fairness", and "fundamental justice" and their ;pplication to
financial inceﬁtives are .discussed.

(6)'integrity: on the basis of available infofmatioﬁ, how
does the private sector perceive financial incentives,

‘their administrators and the associated legal frameworks?

(7) openness: is financial incentive administration:
conducted in a way which is visible and understandable by the
private sector, or is it shrouded in secrecy?

(8) principled decision-making: can the behaviour of
administrators be reasonably anticipated and is that

L3

behaviour accepted as pro@idihg equitable treatment to ail

o *

persons concerned?

+

-

Throughout the paper, the aforementioned values will be referred
to for the purposes of testing the adequacy of the legal framework
with respect to particular financial incentive programs.

The research methodology for this paper was as follows:
first, primary sources such as legislation, regulations and court
decisions were used to identify the law most obviously relevant to
mining sector financial incentives. Then, secondary sources such
as articles, books and government publications were consulted, in
an effort to ensure as comprehensive a survey of incentive
types as possible. Next, an attempt was made to contact
government representatives in all relevant jurisdictions to
confirin the accuracy of the information obtained to that‘pqint,
and to follow up on any matters where more detailed information

' was needed. Upon completion of this preliminary research, it was



possible to tentatively categorize financial incentives in two
ways: by function and by form.

VWith respect to the functional categorization, it was
observed that certain incentives were designed to encourage the
non;mining coﬁ%onent of the private sector to invest in various
| quects of the mining séctor: the most notable example of this
type Of incentive. is pérhaps the income tax exploration and
development deduction system in general, and more particularly the
"flow-through share" financing arrangements currently provided by
inchbme tax legiélation. Other incentives were directed more
specifically‘at the'mining sector itself, and tended to encoufage
cérpain.types‘of behaviour, e.g., to explore in certain reéions.
From a legal-formal perspective, the incentives could essentially
be divided into two major types: direct spending programs, such as
grants, and indirect initiatives, such aé tax expenditures.
However, the distinctions here were not clear-cut: for example,
the Ontario Mineral Explqration Program operates using both the
grant and tax qredit forms. There appeared to be no necessary
correlation between function and form} although those initiatives
which encouragéd the non-mining component of the private sector to
invest in the mining industry appeared to be primarily of the tax

variety.

Because the form and substance of incentives depends
significantly on peculiar characteristics of the Canadian mining
sector, the paper begins with a brief discussion of mining in
Canada, including a summary of the variety of different actors
involved in mining, the different processes of mining, and the

economics of mining in Canada.



Beginning with the acto}s, the Canadian mining.industry
consists primarily of two fairly distinct groups: the "majors"
(also known as the "seniors"), anrd the "juniors". Majors are
those companies with both production and exploration componenfs.‘
Thesé larger companies are typically capable of offsetting chh‘Of
their costs of exploration .against revenue from production,
pursuant to certain income tax provisions described laﬁer ip the
paper. They are also characteristically more conservative than
their smaller counterparts.?8 Seniors may have access to capital-
raising opportunities (i.e. issuing of preferred shares, bonds,
debentures, etc.) which are generally not available to many
smaller companies.?? Juniors, in contrast, are usually smaller
operations, engaged solely in exploration. Juniors usually have
more limited tax and financing options when compared with.
seniors.39 A third potentially important set of actors are
investors, particularly those individuals who have an excess of
income/capital which will be subject to tax at a high rate unless
an appropriate tax shelter or deduction arrangement can be found.
It will be seen that certain géant and tax programs are

specifically designed to encourage the involvement of investors.

The processes which taken.together comprise "mininé" Vvary
dramatically depending upen the mineral involved. .Generallyy
mining consists of the basic categries of exploration, development
and production. Gold mining ~- from prospecting through
extraction -- can in certain cases be carried out by one and two
man operations.3! Other mineral typgs reguire expensive and
extensive surveying before they can be located, and then
extraction and processing are technically difficult, labour

intensive and costly.



Mining is inherently a high risk venture, given the low
likelihood of discovering marketablc quantitie;s,32 the high cost of
extraction, 33 the fluctuating market prices of minerals, and the
finite naturelof‘natural resources;34 in recognition of |
these factors, Canadian governments have offered certain finﬁnciall
incentives (both tax and grant types) to the mining-sécﬁor, whicﬁ'
have the effect of leésening the risk,associgtgd‘with the~‘n

‘activity.

Stimulation of mininélactivity'is:Attracﬁive to the federal
and provincial éovern@éhts for a variety of reasons. First,
mining ffeéqentlyjtﬁkes'plaée in outlying rggions, areas which in
Canada a;;'ofteh eédnomicaiiy disadvantaged.35 Mining ventures in
these nreﬁs cdn_hhvé a significant financial and employment
impact. Second, mining abtiviiy has important "multiplier"
economic effects. Discovery of commercial quantities of a mineral
can lead not only to increased exploration in the surrounding_r
refion, but also to greater extraction, processing and post-
processing activites., In turn, the influx of labour and capital
associated with such activity can stimulate demand for other
servites in the region. Certain financial incentive programs are
designed to encourage exploration and development in areas of
regional disparity.3§

A finel characteristic of the mining industry which is
relevant to an understanding of the incentives it attracts is its
tendency to be cyclical; that is, the price of a particular
mineral may fluctuate dramatically over a relatively short period
of time. Some financial incentives could be described as a "shot

iQ‘the arm", a catalyst for activity when the current economic
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situation would seem to dictate a "go-slow" attitude by the
private sector.37

Part One of the paper is devoted to a description of the tax
system generally, and more specifically those provisiohs which act
és an incéntive to engage in mining exﬁloration activity.
Because all financial incentive programs available to the mining
sector, regardless of their form, operate in relation to income
tax legislation the basic tax regime applicable to the mining
industry is briefly summarized. Then, short descriptions of the
‘'major tax incentives available to the mining sector are provided,
as a prelude to a more in-depth examination of the flow~share,-
financing arrangements currently available pursuant to'tﬁg federal
Income Tax Act.38 The hist&ry of the provisions, their oﬁefation,
impact,_admiﬁistraticn and enforcement aspects, and their future
are‘all surveyed. '

In Part Two of the paper, the grant programs currently
provided?? to encourage mining exploration are examined. The
keynote grant initiative discussed is the Ontario Minefal
Exploration Program (OMEP). The OMEP initiative is compared and
contrasted with several other grant exploration programs available
in Canada, including the Quebec Mining Exploration Financial
Assistance Program, 0 the British Columbia Financial Assistance
for Mineral Exploration Program, and the Yukon Exploration
Incentives Program. A short description of the recently
announced4! Canadian Exploration Incentives ?rogrgm is also given.

Legal analysis of incentive programs 1is prdbided in Part

Three of the paper. Discussion includes a critical examination of

£

the legal nature of incentives in 1ightpof existing Jjurisprudence,
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und the practical consequences of legal characterization,
administrative discretion in the awarding of incentives, the

application of procedural fairness to fieancial-inoentive

adminiStreﬁion. and the potential relevance:of-the Charﬁer‘ofi

Rights and Freedoms42 to incentive operatlon. Wherever p0351ble,x

comparatlve references are made to the legal 51tuat10ns 1n other}iw;.r

Jurlsdlctlonsnr o |
At.thie poinf, the reader will have beLn exposed fo‘

descrlptlon and analy51s of both tax and dlrect expendlture

(grant) programs de31gned\%? encourage.mlneral exploratlon. Usiﬁéil

TN

the mining exploratlon 1noq§:;ve Progranms dlscussed 1n the paper
itages and dlsadvantages of the two;ﬁ

as a starting point, the ad
forms of incentives are outllned.

Finally, the paper closes.with conclusions which Summarizeff_:
the major observatlons made in the paper and the 1mp11catlons of?‘:
Lthese observatlons on future development of flnan01al 1noent1ve3g1u
in Canada. The case for reform of the legal fremework for the A

! " n'l . -

administration of financial 1ncent1ves is- put forward.

L™ T



Part One: Tax Incentives to Encouragg_ggngﬂign_ﬁiging_Eﬁﬁlgig&ign
Introduction '

No matter whether financia;‘inoenti#es tokc the forﬁAof_
grants, loans or tax deductions, ohey'eliﬂoperaﬁe“infrelation to‘\
the tax structure. In thlS sectlon of the paper, the tax context
in Whlch the mining 1ndu4try operates 15 brlefly summarized as an -
introduction to more detalled dlSCUSSlon of tax provieions of

particular relevance to mining. exploration.<

.

Profits frOm the Canadlan m}nlng Sector are generally subject'”

to three levels-of taxatlon: fede al 1ncome tax. provincial

b

income tax,43.and a prov1nc1a tax,‘royalty fee or levy on ;»’

-productﬂon profdts or revenue.44 The method of 5peratlon,

. “.‘
e

termlnology and substance of 1ncent1ves offered varles "
Vsignlflcantly from one tax reglme to another;? Below, a brief
descrlptlon of some of the tax. 1ncent1ves avallable for
exploration is prov1ded A short dlSCUS$1on of the tax,
‘treatment of grants is set out. FollOW1n§ thls,‘a more 1n~depth
examination of a partlcularly *mportant tax 1n1t1ative\for
encouraging exploratlon, the flow-through-ehare mechanlsm, 15,
undertaken.

4

I. General Overview

A. Federal Income Tax‘Ihcentives

In Canada, tax regimes function basically as follows: once
gross income from all sources has been calculated, then certain
deductions are subtracted.45 Deductions provided under the federal

income tax regime and available to the mining sector include those
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for exploration, 48 preproduction and development expenses, 47

capital cost allowances (depreciation at varying rates),?8

¥

ordlnary business and operatlng losses,49 resource allowances,3?

1nventory allowances51 and various earned depletion allowances3?2

including]a mihing”exploration‘depletion allowance. 33

Because. several of these deductions could be characterlsed as
incentives de51gned to encourage exploratlon act1v1ty, they w1ll
be briefly summarlzed herg.]Flrst, "Canadian exploration
expenées" (CEE);-definéd to includé costs assdciafed.with-
p;ospectlng, geologlcal, qeophysical or geochemlcal surveyé,
drilling, removal of overburden, and sinking a m1n1ng shaft54 can,ij
in most.cases‘be fplly deducted from taxable-1ncome.55jFor _1; |
purposes of the Income Tax Act, a taxpayer doe€s not dirgbtly 
deduct CEE. Inste

A o
Canadian exploration expense"56 account. Then, deductions from

theése. expenses are credited to a "Cumulative

this cumulative account are permitted,37
Canadian development expenses (CDE) are basically those costs

or expenses incurred for the purpose of bringing a mineral
| ' . |
. . . : .
‘resource into production and incurred prior to the commencement of

/
e .

. . o . + ~
production from the resource in reasonable commercial quantities,

e -

ineluding clearing, removing overburden and sifipping, and sinking
almine shaft, constructing an adit or other underground entry, the
cost to him of any resource property or any right to or interest .
in such property.58 As with CEE, qgg_ggfts are pooled in an
account?? but, in contrast with the 100% deduction “possible for
CEE, Canadian development expenses are deductible at only a 30%

rate, 80

The "resource allowance” is another tax deduction which can
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be considered an incentive to incur explqration and development
expenses. 5! The deduction for the resource allowance is equal to
25% of "resource profits”, which are defined.in the regulations to
include income ffom the primary produdtion.of minerals, thé
production of Canadian petroleum, natural gas and_related
hydrocarboﬁs, the processing of ore from‘Capgdian mines, and
royalties\from 0il or gas wells or mining gpeéationé_ih‘canada;§2l 
The fact that resource profits are calcﬁlated befofe deductihg*;
Canadian exploration and development expenses haS'importéﬁt tax: ”

consequences:

“{t]he result of being able to deduct such exploration .
and development expenses after computing resource S
profits is that exploration and development expenses
create a tax shield at a rate which is higher than the

& effective tax rate applicable to resource .
profits.....Conceivably, in circumstances where a.
taxpayer has incurred substantial exploration and
development expenses, incurring such expenses could
reduce ‘taxable income to nil, even though he reports a
higher amount of pre-~tax profits for accounting ‘
purposes...." 83

Clearly, ihe attractiveness of the deduction for the resource
allowance is dependent upon their being significant resource
income to offset.

The other federal tax deduction which acts as a major
incentive for mining exploration is the mining exploration
depletion allowance (MEDA).®%4 Unlike the resource allowance, MEDA
can Be used to advantage by non-resource producing taxpayers.
Available since April }9, 1983 (and applying to exploration
expenses incurred since that time), 85 this depletion allowance is
a special bonus deduction of up to 33 1/3% in addition to the TOQ%
write-off provided for Canadian exploration expenseg. The

allowance basically operates as follows: a taxpayer may deduct

the balance of his "mining exploration depletion base" as long as
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the base is not greater than 25% of his income.®6 The "mining
exploration depletion base” is essentially one third of "grass
roots" exploration expenses.5’ Thus, a taxpayer who incurs the

quallfylng type of exploration expenses is entitled to a 100%

‘deduction for CEE plus the 33 1/3% mining exploratlon depletlon

. allowance-for a totel deduction of 133 1/3%. A key feature of

MEDA is that 1t is a deduction from any income source, not juet

from rescurce act1v1t1es, thus, the deductlon 13 avallable to non-

' resource taxpayers who invest in the mlnlng sector.' The

introduction of the mining exploratlon.depletlon allowance wes a

.pivotal . development in the: popularlsatlon of the flow- through

share flnan01ng vehlcle as lt applles to the mining sector. Flow— .

..,/

s

through share f1nanc1ng is dlscussed in greater detail in the next

section.

B. Provinoigl_ng Inceotiveg

Provincialgihcome.tax incentives, where they exist, often
closely resemble those contained: ln the federal Income Tax Act.
For example, as wlth the federal regime, the Quebec Taxatlon Act53
provides deductions for "Canadian exploration expenses"®%, makes
use of the concept of a "Cumulative Canadian expense" account?0,
and has a depletion allowance.?! From 1980 through 1986, the
Quebec income tax system provided through its Quebec Exploration
Account a 66 2/3% bonus deduction in addition to a 100% CEE write
of f in computing income subject to provincial income taxation.7?2
This "double depletion” deduction was reduced in the fall of 1986
to 33 1/3%.73 In effect, the Quebec depletion initiative 1is
identical to the federal "mining exploration depletion allowance”
except that it applies only to exploration expenses incurred in

Quebec. In other provinces, the federal deduction applies for

™~
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provincial tax which is computed a; a percentage of federal
tax payable.

As was mentioned edfliéﬁ, ih gddition to federal and
pr&vincial ipcome.tax.rmininéfqpepations are_spbjegt_to an
additional provihéia1 levy'which.haslbéén‘vﬁriouély descfibéd.aa'ai.
mining "royalty" or "duty" but which ambﬁnfs'td‘q’tﬁird ie?ei.df
taxation specifiéally‘and exciusively‘directed at the resburééf'
sector. Exploration incentives exist at this third:levéll;s wél;. 
For example, in Bri;ish Columbia, pursuan£ to s. 2 {1} of tﬁé N
Mineral Resourcé Tax Act,?4 every mine operator is required to pay
a tax of 17.5% of his income derived during the fiscal year ffom
the operation of the mine: However, certain deductions are
permitted. In computing deductions, the Mineral Resource Tax‘Act
draws expressly upon the concepts and mechanics of deductions
contained in the federal Income Tax Act’5: a deduction is
permitted for exploration expenses {except that those expenses
must be incurred for exploration undertaken in B.C.)7%, and an
earned depletion allowance is available’? which can reduce after-
tax costs of exploration for a taxable producer to eight cents on
the dollar.?78 Similarly, in New Brunswick, pursuant to the
Metallic Minerals Tax Act?9, a taxable producer can claim a 150%
deduction on account of expenses incurred for exploration in the
province., 80~

In summary, it can be seen that the tax incentives intended
to encourage mining exploration are of primary attraction to
_resource producers, who will have the resource income ageinst
which -the deductions can be offset. The most important exception
to this observation is the mining exploration depletion allowance,

which can be used to offset income from any source.



¢, Tax Treatment of Grants

With respect to mining exploration, non-tax financial
incentives such as grants operate independently from the tax
system, but their existence is usually explicitly taken inte
account in tax legislation. Paragraph 12 (1){(x) of the federal

‘Income Tax Act provides that ...

...any amount...received by the taxpayer in the year, in
the course of earning income from a business or
property, from ... a government, municipality or other

public authority where the amount can reasonably be
considered to have been received as an inducement,
whether as a grant, subsidy, forgiveable loan, deduction
from tax, allowance or any other form of inducement, N
...to the extent that the amount was not otherwise p
included in computing the taxpayer’'s income for the yéar
or a preceding year.... -

... shall be included as income from business or property.
According to Michel Roy, author of the article "Conséquences
fiscale de 1'aide gouvernementale".8! s. 12{1){x) of the Income
Tax Act is a "basket clause" to be used as a last resort, when a
more explicit provision setting out tax treatment of grants is not
set out elsewhere.8? An example of a more explicit provision
detailing,&ax\treatment of exploration grants is s. 66.1(6)(b){ix)}
of the Income Tax Act which, in its description of "cumulative
Canadian exploration expense" specifically factors in
....any assistance that a taxpayer has received or is
entitled to receive in respect of any Canadian
exploration expense incurred after 1980....tc the extent
that the assistance has not reduced his Canadian
exploration expense....
"Assistance" is defined as any amount, other than a prescribed
amount, received or receivable at any time from a person or

government, municipality or other public authority whether such

amount is by way of a grant, subsidy, rebate, forgivable loan,
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deduction from royalty or tax, rebate qf royalty or tax,

investment allowance or any other form of assistance or

benefit.83 According to case law, a taxpayer is "entitled to
receive" assistance when all collection conditions are met,
including ancillary conditions such as filing an audit report or a
request for payment.®% Roy states that tax treatment of non-tax
resource assistance involves the conceptsrof benefit, reasonablé.-'
relationship between the assistance or benefit and the expense,

and reduction of royalties.83

Similarly, provincial tax legislation also expressly
recognizes the existence of other "assistance”; for example, s.
397 of the Quebec Taxation Act states that ...

...where a taxpayer has received or is entitled to -
receive ...assistance or benefit from a government, .
municipality or other public body in respect of his
Canadian exploration expenses, whether as a grant, bonus,
forgivable loan, deduction from royalty or tax,
investment allowance or any other form of assistance or
benefit...
...the amounts of money received should not reduce the calculation
of Canadian exploration expenses under the Act; then, as with the .
federal Income Tax Act, the assistance is deducted in the
calculation of the Cumulative CEE account.8% Nevertheless,
although much tax legislation recognizes and takes into account
the existence of other assistance, there is not uniform and
consistent treatment from one jurisdiction to another.87?7 Despite

efforts to "harmonize" federal, provincial and territorial mining

legislation, total uniformity has not been achieved, 88
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. ow- re
verview

The lengthy and technical definition of "Canadian exploration
expenses to flow-through shareholder"” provided by 1986 amendments.
to the Income Tax Act8? could be condensed and simplified to the
following: where a person has given consideration under an
agreement to a corporation for the issue of a flow-through shafe_
of the corporation and the corporation has incurred Canadian
exploration expenses, the cprporation may renounce to the person
in respect of the share the amount, if any, of any tax deductions.
that, but for the renunciation, that corporation has received or
is entitled to,r%ceive._lhis attempt at condensation and
simplification is inadequate in several respects:'at oné and the
"-same time it.remains'very long-winded and technical, mfsses many
of the intricacies of the flow-through share isstie, and doesn’t
acknowledge that the form, substance and objective of flow-through
shares has changed significantly over time. The foregoing attempt
at concision and simplicity, however unsuccessful, illustrates the
difficulty inherent in any effort intended to reduce discussion of
flow-through shares to an easily understandable essence. 1In
this section of the ﬁaper, an effort is made to explain the form
" and operation of the flow-through share financing vehicle
thoroughly and accurately, but without descending to the level of
detail associated with a paper intended for tax practitioners or

investment analysts.

Flow-through shares have been defined in more colleoquial
language as "an interest acquired in a mining venture in-which the

tax deductions resulting from the expenditures of the invested
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funds are attributed (or "flow-through") to the original investor
on whose behalf the activity bg undeftaken."®? The attractiveness
to investors of flow-through shares issued by mining borporations
can be explained by a number of factors. The use of flow~through
share financing offers taxpayers in a high tax bracket with an
excess of income an opportunity to shelter or invest that excess
of income with favorable tax consequences in an activity which the
federal government has chosen to encourage through generous tax

deductions as is the case with Canadian mining exploration?®!. If

mining companies were to use their own capital to engage in

exploration activities, they would be entitled to deduct their
qual}fying expenses against the income tax otherwise payable by
them. Where the mining companies use capital provided by
investofs, the tax deductions which would otherwise be available
to the mining companies instead flow-through to apply to the

investors income. -

Two reasons why many mining companies are willing to tranéfef
the tax benefits associated with mining exploration to third
parties are first that the compaﬂigb.in questiol need immediate
inputs of capital (and thus the prospect of a future deduction in
tax, even if it be as generous in amount as a 133 % deduction, may
not be as attractive as money up front), and second, many mining
companies (particularly Jjuniors) may nof be in a position (if they
are ever in a position) to take advantage-of the tax &eductions
available to them for a considerablelnumber of ycars (e.g, when

they have income to offset). ’

From the perspective of the investors, the flow-through

shares of the company they receive in consideration for their
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investment provide them with an attractive deduction which can be
used against their remaining taxable income. Flow-through shares
can later be liquidated {(sometimes within week:'of the closing of
the issue)92 and the money received for them will in most
circums?ances be treated as a capital gain;3 (1.e., subject to a
more favorable tax treatment, as only one half of the gain is.
included in income). To provide the reader with an idea of how
attrective flow-through share offerings are to the investment

community, the premiums for the sale of some shares have been up

to 100% over and above the shares' market value,?9%

s It shéuld be noted, however, that investors are assuming
several risks when they purchase flow-through shares:‘ first, thaf
the price of the shares will not fall dramatically between the
time of buying and selling so that the amount received on sale f
will not be worth the investment;95 second, investors are assqming
that. the expenditures undertaken will qualify as Canadian ‘
exploration expenses under the Income Tax Act; %% and third, until
1986, due to the principal-agency relationship which was necessary
to.structure flow-through shares, investors could be held liable
for any damages caused by the explo;ing corporation.??7 There are a
number of techniques which have been used to minimize the risk as
far as possible.?8 Judging by the p;pularity of‘flow-through
share offerings in the past several years, the risk factor has not
been a significant concern to many investors.?%%

In this part of the paper, the history of the development of
the flow-through share is set ocut, then the legal framework
establishing the incentive‘is analyzed. Following this, the
administrative and enforcement structure applying to flow-through

share operation is discussed. Next, the monetary impact of flow-



through shares on the mining sector is described. Finally, the

future of the incentive is discussed.

*

B. History

The use of flow-through shares in the mining industry has a
compératively long history, dating back to the 1950s.19% However,
it has only been since about 1976, as a conseque%Fe of a‘number of
changes to the tax system, that the fiow-through share vehicle has
been ysed by the resource sector as a method of raising capital
from the public, and its particular attractiveness in mining
circles is a phenomenom of the early 1880s. Tﬁe story of its
evolution from a relatively low—pfofile.provisicn usually apply;ng
to exploration carried on by senior resource companies in relation
to juniors to its lofty position as a major investment vehicle for
mining exploration in Canada a#ply demoné%qpte how the scope and
intended beneficiaries as well as the mechanics of tg;ﬁipcentives

.can change over time, 101

In the 1950s, there was apparently uncertainty in the mining
industry and in the Ministry of Nationa; Revenue about the
deductibility of exploration expenses incurred by one mining
company in exchange for shares of another mining company (usually
on whose property the exploration took place).!9? 1In 1955, section
83A of the Income Tax Act was added to (among other things)
clarify that, where the sﬁarcholder actually Incurred the
exploration expenseé, that shareholder was entitled to deduct the
exploration expenses against his income, 193 even though it was the
issuing company which was the beneficiary of the exploration

activity. Accgzding to tax commentators Dent and Jakolev, this

B
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provision was "primarily applied by major mining companies
carrying out exploration on properties owned by juniors." 104
Subsequently, in the 1966 case Farmer's Mutual Petroléums Ltd. v.
Ministry of National Revenue!?% it was confirmed that taxpayers
must actually conduct the exploration or development program
giving rist to such expenses on his own account, or through the
agenc& of a third party, in order to be able to deduct the
\e#ploration.expenses. What is important to note for pre;ent
.puprSes was that the prbvision as originally enacted and apﬁlied
was'addressingia,cqﬁmpn_exploration arrangemgnt used in the:
.industry ét théﬁtime,:aﬁd.&id not anticipate the involvement of

non-mining interest third parties (i.e., investors).

However, as time went én, and as the tax rules respecting
exploration changed and the dedpctions available increased, the
‘potential for flow-through shares arrangements to aét as tax
"shelters and financing vehicles through third party investments was
enhanced. .The first major impediment to flow-through financing to
be reﬁoved was the restrictive definition of exploration expense,
which in 1972 was broadened to include an expense incurred in
consideration for shares, applicable to all taxpayers.l1%® However,
there was little tax shelter-related flow-through share financing
activity at that point, in part because the deductions available
for exploration were still quite modest.107 By 1876, the
deductions provided for exploration had been increased to 100%,
for_expenses incurred after May 25, 1976.108 In addition, in 1976,
a new s. 66.1 (3) was added which allowed faxpayers to deduct the
Canadian exploration expenses of others against their income in

the year in which the expenses were incurred.10?
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Still, however, obstacles remained. Subsection 66.3, added in
1996,110 required that shares issued after July 31, 1976 be deemed
to be not capital but inventory of investors, acquired at nil
cost. The effect of this provision was that the procéeds of shares
at disposition would be taxed as income (i.e., at a higher rate
than that applying to capital). Then, in 1981, the subsectibﬁ was
amended so that the proceeds upon disposition of shares earne&
after Noy#mber 13, 1981 could be treated as income or capital:
unless tﬁe investor could be considered a trader or dealer in
securltles and had acqunred the shares as an adventure in the.
nature of trade, the shares would usually be treated as
capital.!!! From at least 1976 on, the tax shflter potential of"
flow-shares to the resource industry for exploration has been
recognized. 112 In particular, in the oil and gas sector, the
flow-through sharé vehicle was used in the late 1970s, and then-in
the early 1980s in relation to the National Energy Program’'s
Petroleum Incentives Program. As one commentator put it, "[f]iow-
through shares were no longer perceived as a method of
participating in an exploration program, but as a means of selling
tax deduction and PIP grants for cash."113 Given the wording of .
the Act at this point, it was necessary for investors and
exploring:corporations to ia;e on the guise of principal and agent
respectively, so that investor’s agent would be actually incurring
the expense (and thus meeting the now inappropriate requirements
of the legislation, still carrying atavistic characteristics of

T

its 1950s predecessors.l11l4

The major impetus for use of flow-through shares in relation

to mining exploration has been the additional incentive provided
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by the enhanced earned depletion allowance (the mlnlng exploratlonl
depletion), added in 1983, which, when comblned wlth the 100%
deduction for Canadian ewploratlon expenses, has the effect of
'prov1d1ng a 133% deduction for quallfylng expenses.115 In Aprll

19, 1983 budgetary papers accompanyln the announcement of the.;Kj'u
mlnlng depletion allowance, it was stated that'"[t}hls proposal
will help the m1n1ng 1ndustry ettract exploratlon f1nanc1ng and
will be of partlcular benefit to Junlor mlnlng companlesl"116 and
indeed the addition of this provision trlggered 1nvestments of‘

hundreds of mllllons of dollars since then.¥17

- Since 19§3, a number of refinements to‘the leg%siation
relating to flow-through share operations have .been made, for £hén
most part resulting in flow-througn offefings Becoming an eﬁen'
more attractive financing arrangement for mining interests‘and..
investment opportuniﬁy for taxpayers looking for shelter from-high._
rates of income tax. In 1985, a $500,006?00 "lifetime capital .
gains exemption" was announced!l8, which made disposition of flow-

through shares more attractive from a tax perspective for man
individuals.!'9 OQOther changes since 1983 include an expa:;e;X\\
definition of Canadian exploration expenselzb; and a carryback
provision which allows expenditures incurred within 60 days after
the end of a calendar year to be included in CEE of tne previous
vear.!2! In 1986, amendments to the Income Tax Acé made it possible
for investors to limit potential third party liability and avoid
the somewhat tenuous principal-agency relationships oetween
investors and corporations where corporations renounced their
.oxploration'expenscs pursuant'to certain sbecified agreements, 122

Amendments introduced in 1986 also reQuired that flow-through.

share offerings made after February, (1986 must be issued by



Y
principal bu51ness corporatlons.lia‘filo'

It can be seen, then, that the flow-through share provisioos
have unJergone a remarkable tran51tlon from their original form in
the 1950°'s. Whereas the flow through share vehlcle was inltially
'qsed where the shareholders actually carrled out the eaploration,“
by the late 1970’'s a somewhat artlflclal pr1n01pal agency v
relatlonshlp was malntalned between 1nvestors and corporatlons
engaged in exploration so that.the investors could receive the
benefits of tﬁe deductione pfovided for qualifying exploration
~activities. The deductions.available were increased, eventually“
the ﬁtructuring of principal*agency relationships between
.investors and corporatlons was rendered unnecessary, and the.
transformatloq of the flow-through share prov151ons from a w1thin-
industry e’ploratlon arrangement to an 1nveqtment tax shelter were,
complete. In ;987 and 1988, more changes to.the flow—share
-provisions and exploration deductions wefe proposed. .These are

discussed infra.

C. Operation .

As has been alluded to earlier, one difficulty associated.
with any attempt at describing flow-through share operations is
their continually changing natufe.- Because the relevant Income
\Tax Act provisions have been amended on average about once a year
ehnce 1983, any description of thé;operation depends oo which
gear’s version is the subject of examination. For the purposes of

\
discussion here, the emphasis will be on the current (1987)
version,lbut references will be made to previous legislation and

the arrangements it spawned where appropriate. A second

‘problem with any effort intended to describe flow-~through share
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operatione is that the possible_arrangemenes which can be made
pursuant to the legislation are virtually limitless. 124 What
follows, then, is only a brief and sketchy overview of some of the
main features of flow-through operation and the most cq@men types
of flow-through arrangementgs. ¥ .l : 7 j

The 1986 amendments to the flow-through shape_p:oeﬁsieps
~ushered in a more refined, straightforward and for soméSa'more
attract1ve investment vehicle than had previously been;avallable.
As was dlscussed in the History vortion of the paper, supra, gone
was the nece351ty to establlsh & principal-agency relatlonshlp '
between investorvs and exploring “corporations, and thi% in turn
all but eliminated the risk of tortious llablllty of the 1nvestors 

with respect to the actlons of the exploration corporatlon.125

Instead. prursuant to wrltten agreements arranged beforehand

' 4

between the parties and reglstered with the Mlnlster,-pr1n01pal_'
business corperetionsl26 {in consideration for funds';upplied by
investors) were obligated to incur Canadian exploratibn |
expenses!27 and then rencunce them in favour of the investors.
Provisions!28 in the Income Tax Act mandate several important
terms of the agreements: expenses must be incurred within 24
months of the time of making the agreement, the expenses must be
incurred in an amount at least equal to the considerafiqn given
for the shares, the amount of deduction renounced must not exceed
that provided by the investor for the shares, and the renunciation
must take place during the 24 month term of the agreement or
within 30 days from the expiry of that agreement. A

According to ocne commentator, the above-described new rules
have facilitated the issue of single corporation flow-through

shares, because investor gXposure to tortious liability has been
T



rémoved.129 On the other hand, it has been pointed out that the
requirement that flow-through shares be issued by principal
business corporations might create a bias in the mindé of gg?e
investors in favour of the established majors (whose status as a
principal business corporation is well known) and against the
smaller operations (where the investors will have to exercise some
diligence in determining the true nature of the corporation in-‘
question).130 Moreover, with single corporation issues, £he risk'.

averse investor is assuming that on disposition the shares will-

not have substantially devaluated.!3!

Whereas prev1ously, flow through shares could only be issued
after expensqihgﬁg/beg#‘1ncurred this changed as a result of 1986-
amendments so that shares can be issued any time after the
agreement is reached and before the end of the prescrlbed period.-
As a consequénce, now it is possible for an 1nVestor to receive
full'benefits associated with exploration deductions even though
the corporation has not yet\}ncurred the expenditures.132? The
investor is taking the risk, howevér, thﬁt the expenditures the

corporation eventually incurs will qualify as Canadian exploration

expenses.

Prior to the 1986 amendments which removed the liabilitj:éf
investors for damages caused by their agent/corporations, a common
method used by investors to attempt to lessen their potential
tortious liability was the limited partnership form.13? However,
even with the liability problem rectified, the limited partnership
vehicle has remained popular as a flow—throﬁgh vehicle, because it
offers other important advantageé to investors. Fifst, the costs

of issuing partnership units {i.e., preparation and printing of
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the offering material and selling costs) can usually be deducted
by the investors.1?4 _Second,.unliketarsingle corporation share
issue, partnerships éan be used to purchase several issues, thus
allow1ng dlver31f1catlon of the portfollo and decrea51ng the risk-
exposure assoc1ated with 1nvestors who have all their money tled
to a single issue. One commentator has summarized how a pdrticular
variatioﬁ of the limited partnership vehicle might operate:

. If there are up to say, five companies whose shares are
being pooled, one approach has been the utilization of a
limited partnership. This limited partnership then
purchases flow-through shares of the mining corporations
and flows out the tax advantages (CEE and MEDA) to the

" limited partners. The partnership is later dissolved
pursuant to subsection 98 (3) of the Act and the limited.
partners receive an undivided interest in all of the
‘assets of the partnership. Thereafter, each limited
partner exchanges his undivided interests in the shares
of each particular company for shares not subject to co-
ownership, pursuant to subsection 85(1) of the Act.

The attractiveness of this structure, from an investor's
point of view, is that a choice can be made tec dispose
of any of the underlying shares at different times

‘without being forced to sell the basket of shares at the
same t1me.....135

\

Apparently, the Department of Finance has indicated that the
shares issued pﬁrsﬁant to such an arrangement will qualify for
flow-through share treatment, and will not be characterized as
prescribed shares!36é (which are expressly excluded from the
.

definition of flow-through shares!'37).

Another variation!?8 of this limited partnership vehicle sees
the flow-through shares of the pa;tnership transferred on a
rollover basis to a mutual fund in exchange for mutual fund
shares. After dissolution of the pértnership, the former limited
partners receive mutual fund shares which can be redeemed at the
net asset value of the fund. The individual investor need not

concern himself with decisions with respect to particular flow~

through shares, because a mutual fund manager will perform these
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tasks. However, the lag time between the purchasing of the flow-
through shares and cashing out bf the mutual funds is typically
several yearsl39; hence, this type of'grrangement is best suited
for those investors who are not 1ooking_for a quick re-sale of

the shares.

Usually, investors are seeking_thé most guaranteed,.or risk
averse tax shelter they can find: in other words, they are

looking for assurance that the corporation will. incur the

exploration expenses which will earn the deductions that will bg
renounced to the investors, and they are looking for assurance
that the shares can later be liquidated at at least the price that
was originally paid. Additionally, they do not wish to incur any
extra liabilities as a result of ﬁhe investment} With respect to
the liability issue, it has already been demonstrated that because
investors and exploring corporations no longer have to assume a
rather artificial principal-agency relationship in order'tp effect
Hﬁ{ffansfer of deductions from corporation to investors, theré is
no longer the potential for investor tortious liability for the
actions of the corporation. There is still no guarantee for the
investor that a corporation will incur expenses which will qualify
for deductions, but, barring a negligent or fraudulent situation,
the undertaking of "Canadian exploration expenses"” is a fairly
straightforward commitment.149

The remaining risk variable -- the desi%c on the part of
investors to receive a return on the shares at least equal to the -
price that was originally paid -- has attracted the greatest
amount of attention. An explicit, pre-arranged and guaranteed-

price buy-?égk commitment made by issuing corporations to
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investors is now prohibited by the Income Tax Act.!4! However,
many arrangements short of such an explicit and direct commitment
have been attempted; for example, the issuing corporation agrees
to buy back limited partnership units on dissolution of the
partnership at a previously agreed price (where the partnership
originally purchased the flow-through shares of the
ggyporation142);or, a thi;d party (e.g., the prpmote?)'agrees a?
the time of purchpse to buy back the shares at a guaranteed
pricel43; or, tbe practice of "short selling", where thelshares_
have actually been sold to another party prior to their purchase
by ﬁhe inveétor, and-ﬁhen in & short turnaround time (e,ga,two'
weeks) the shares are bought by the investor and delivered to the
third party.144 Proposed new amendme;ts to the existing

restrictions on these_type of risk avoidance/reduction schemes

which were announced on June 18, 1987145 would appear intended to
severely curtail any type of indemnity, covenant etec. which would
tend to ensure a limit to the losses which could be sustained by

ownership of a flow-through share.

In summary, the provisions of the Income Tax Act relating to
mining exploration flow-through shares have been modified
continually so that the legal structure in place today is fairly
comprehensive and relatively st"amlined. No longer is it
necessary to establish a princiﬁél—agency relationship in order
for an investor to incur mining exploration deductions. Instead,
agrceements of prescribed duration and content permit exploring
corporations to renounce the relevant deductions in favour of
investers. The provisions have spawned a multitude of flow-
through share arrangements. Some commentators maintain that the

revised legislative structure in place since 1986 have facilitated



direct single corporation share issues but the limited partnership
form (with many variations) remains a popular alternative for many
investors. Most of the arrangements attémpt to limit the
likelihood of the investors carrying a loss on disposition of the
shares. Although direct guarantee buy-backs made ;y issuing
corporations to investors are prohibitgd by the Income Tax Act;
indirect schemes‘abouﬁd. éroposed revisioné fo the Act anhounéeq'f
in 1987 appear iﬁfended to addresg these types of.arrangemgntg,‘
and to thereby ensure that the investment vehicle is'noitfiék—i

free.

D. Administration and Enforcement

. 4 . e

The most important‘characteristicQunderlyihg income‘téx‘

administration and enforcement is the fact that it is a self;'
h\éssessing system: that_is, faxpayérs are statu#orily obligated to
file income tax returns.!?6 Then, the Minister!4? is required, with
all due dispatch,!48 to examine the return,.assess tax payable and
any interest or penalties which have accrued, and, where '
appropriate, to determine if the taxpayer is entitled to a
refund. 149 Thus, in order to be eligible for tax deductions a
taxpayer must fully disclose his financial situation to the
Department of National Revenue, even_though'many aspects of a
taxpayer's finances may not be relevant to a determination with
respect to a partiéular tax deduction. )

The self-assessing system is facilitated by a series of

administrative and penal provisions set out in the Act. Failure to

file a return as and when required is an offencel5?, as is failing

to provide information.!5! Persons who wilfully attempt to evade
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payment of tax- payable by failing to file a return can be liable

to a penalty of 50% of the amount by which the tax sought to be
evaded exceeds the portion of the amount deemed to have. been pa1d
on account of tax.152 Persons who either knowlngly or under
circumstances amounting to gross negligence make a false statement
filed or required pursuant to the Act are liable to a penalty of
25% of the amount by which the’ tax that ‘would have been so payable_
is less than the tax“payable for the year.153 Generally, every
person who attempts to'evade oridoes evade compliance with the

Act, or oonspiree{to evede.oomplience'with the Act is guilty of -an
offence and is liable on summary conviction to a fine of not less
than 25% and not more than double the amount of the tax that was
sought to be evaded, or both a fine and imprisonment for a term-
not exceceding two years.l134 Moreover, if the A?torney General of
Canada so elects, a person charged with evasion can be prosecuted
by way of indictment, and is then liable on conviction; in
addition to any other penalty provided, to imprisonment for a
minimum of two months and up to five years.155 The Department of
National Revenue (Taxation) has defined evasion for tax purposes
as...

"

...the commission or omission of an act knowingly with
the intent to deceive so that the tax reported by the
taxpayer is less than the tax payable under the law, or
a conspiracy to commit such an offence. This may be
accomplished by the deliberate omission of revenue, the
fraudulent claiming of expenses or allowances, and the
deliberate misrepresentation, concealment or withholding
of material facts."156

Tax evasion should be distinguished from tax avoidance.157
Whereas tax evasion is an act intended to deceive so that the tax
reported is less than that which would otherwise be payable, tax
avoidance is considered to be those acticons "where the taxpayer

has apparently circumvented the law, without giving rise to a



criminal offence, by the use of a scheme, arrangement or dézice,
often. of a complex nature [whose] main or sole purpose .... is to’
defér, reduce or completely aveid the tax payable under the
law."158 Finally, tax evasion and avoidance should be
distinguished from proper tax planning, in which a taxpayer
organizes his finances in an open and proper manner so'that onlyuai
minimum amount of tax is payable.l139 As one commentatdr put it,
"legitimate tax planning is proper and desirable, tax avoidahce'is
offensive to Revenue Canada and tax evasion is a criminal .

offense, " 160

In addition to these enforcement provisions, the Act perﬁitgsf
extensive inspection and invesﬁigation functions by the Minister
and his delegates. 16l Taxpayers are'obligatéd to keep accurate
financial records on their business premises, and to make theée
available to Department officials upon demand.!82 Authorized |
persons can, under prescribed conditions condﬁcf audits and
investigations, énter a taxpayer's premises, examine financial
records and seize documents for evidence.!%3 The Minister can
authorize an inquiry concerning any matter pertaining to the

administration or enforcement of the Act.16%

Because the flow-through share deduction provisions can
greatly reduce the actual costs of exploration, and have
significant tax advantages for investors, there is opportunity for
unscrupulous operators to engage in fraudulent or evasive
practices with respect to flow-through share applications. As one
commentator describes it,

...the incentive exigts to manipulate the recorded costs

of exploration to maximize the tax contribution while
minimizing the sponsor or investor cost. In the
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extreme, totally fraudulent schemes of cost attribution
could create conditions where no private funds are gt
risk and government tax credits fully fund explorgt}on
activity, or even where no actual exploration activity
is undertaken for the tax credits claimed. 163
No information could be obtained from the Department of National
Revenue (Taxation) concerning detected incidents of abuse
Vassociated with flow-through share operation, 66 However, it is
known that a'staff of about one hundred officials have been

assigned,the responsibility of administering flow-through

provisions‘sinée'1983.157

Since 1970.ithéADepartment of National Revenue.(Taxétion) has .
published' information circulars which are intended to inférm-tﬁe‘
public abdﬁt\p;o@édural matters relating to the Act, ahd | ”

'intgrpretgtion b@llétins, which are intended to inform the public-
of the.Deﬁértment's v{ew of the sections of the Act it
administeré, and of any chaﬁges in the interpretation of these
sections. 68 However, interpretation bulletins are not binding on
the Department.169 As well, since 197C, the Department of
National Revenue (Taxation) has provided advance rulings to
taxpayers, 1in which, prior to a taxpayer having completed a
particular transaction or arrangement, the Department supplies a
binding commitment as to how it intends to interpret and apply the
law in a particular set of circumstances.!70 A fee is charged for

this service.

A taxpayer who is not in agreement with an assessment of tax
payable as determined by the Department of National Revenue
(Taxation) can, within certain conditions, negotiate or plead his
case to representatives of the Department, or more formally to the

Tax Court of Canada, the Federal Court, and finally the Supreme

N



Court’of Canada.17!

Pursuant to federal legislation_,172 the federal gqvernment
collects and administers provincial peréonal income tax 6n behalf -
of all the provinces except Quebec, and then makes payments_to the
provinceé. Alberta, Ontario and Quebeclcollect and administgr_"
their'own corporate income tax. Quebec collects and adminiéters“'

its own personal and corporate income tax.

E. The Impact of Flow-Through Shares

. As was mentioned earlier, the Canadian mining sector is
notoriously éyclical, with its health and levei.of activity
largely dependent upon international market factors beyond
domestic cohtrbl. As with the international upward revaluation in
energy prices in the late 1970’'s, this was also a period of
tremendous prosperity and growth for the mining sector,lia In
Canada, this "boom" period peaked for tﬁe mineral resources
industry in about 1979 or 1980.17% From about 1980 through 1982,
Canadian mineral incomes plummeted, falllné to low levels
characteristic of the 1975 pre-"boom" era.l175 The Canadian mining
industry was in a loss position in 1982, and profit levels

recovered only marginally in 1983 and 1984.1!76

Dr. Basil Kalymon, professor at the Faculty of Management
Studies, University of 'Toronte, comments on the situation in the
mineral sector in 1983 as follows:

Under such profitability conditions in the industry, it
is evident that many companics have, since 18982,
operated in a non-taxable position and are not in a
position to benefit from fast write-off provisions for
exploration activities or to utilize earned depletion
allowances from such activities ....Such profit levels
do not permit the industry to obtain full tax advantages
from their exploration activities, which would be
restricted by the reduced cash flow available in any
cagse. In this context, the evolution in%1983 of flow-
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through financing of exploration which transfers the tax
writeoffs directly to the investor is quite
understandable. 177 :

As discussed earlier in the paper, it was inf1983 that the
enhanced ecarned depletion allowancg.(the\mining'exploratiOn
depletion allowance) was added, making it possible for qualifying

applicants to receive an extra 33 1/3%'deduction on top of the

100% Canadian exploration expense deduction already in place.

A The Prospebtors and Developers'Asséciation estimates thét
from January 1983 through April 1985 $261 million was raised
through flow-through_share_issues.”a It has been estimated that a
further $700 million waé r;ised th:ougﬁlflow-through financing in
1986 and up to $1 billion iq flow-thrpugh shares had been
projected for 1987;179‘.Ka1ymoﬂ observés that both senior and jgnior
companies have been attrad%ed to flow-through share financingl8%:
“for seniors, because gf the 1oy'profitability associated with the
period 1983 - 1985, the transf;r of tax deducticns to investors'.
through flow-through share vehic;es-may Qe more attractive than it
would have been.haa the seniors been able to make use of the
deductions against their own income. For juniors, sgiven their

inherent lack of income from production; the benefits of flow-

through financing are self-evident.

Available evidence_strongly supports the conclusion that
flow-through share financing has been an important stimulué to
mining exploration, and is probably responsible for a recent.
upsurge in the number of new mine openings in Canada.181 In

addition, the increased exploration activity has had a positive
effect on the employment situation in many outlying mining

communities.182



F. The Future of Mining Exploration Flow-Through Shares

On June 18, 1987, a White Paper outlining detalled proposals'
for reform of Canada s tax system was tabled in the House of
.Commons. The objectives of the reform were stated to be "a fglref,f'
more understandable éystem that encourages initiative,.strengthens
growth and job ¢ zation, and provides a more reliable and balanced-
source of fevenues to finance essential pgblic services." 183 It was
the opinion of the Government that the accumulatlon of "special
measures” in the tax system had undermlned tax falrness, damaged .
opportunities for economic growth and job création} and seridusly
reduced the system's stability and its reliability in réising o
revenues."*8% The tax refofﬁ ébjeéﬁive; were to be achie&ed by‘
"loyer tax rates, a broadening of fhe.tax base through the |
restriction of special tax prefereﬁces; a feduc£iqn'in.pefsbﬁél_l
income tax brackets ... and the conve}siga‘of ail:ﬁeréonal”
exemptions and some dedﬁctibns to tax c¢redits."185

‘Many aspects of ﬁhe mining exploration flow-through share
provisionsﬁﬁﬁll be significantly affected by proposed réforms as
they have been described in existing government documents.,
Although the focus of this paper is on existing incentives, the
impact of flow—throﬁgh share financing has been so significant,
and the changes proposed are so sweeping that g few words on the
future of flow-through shares are in order. |

As has been described earlier, the rise to prominence of
mining exploration flow-throuép financing was in many ways a
gradual process, involving changes to legislation regarding .
the percentage deductions available, the ability to deduct mining
expenses against non-mining income, capital gains, and so on. So

.



- 40 -

too, it would‘appear that.the.emasculation of the CEE—MEDA flow-

through share incentive will be a gradual process, consisting ofi
many compenents.

D;scu331on of changes to’ the flow through share prov151ons 1sdf

.compllcated by the fact that there have been two changes announced o

to Lhe orlglnal reform package of June 18, 1987 flrst, a
'qupplementary ;ackage of proposed reforms was tabled in Parllament;jf
on December 16, 1987, and then a consequentlal change spec1f1c to
the flow through prov1slons was announced by the. Honourable
Michael Wilson,lM;nlster_of Flnance on May 3. 1988. Con31 tent
throughout all tnree proposed-changes,'the mining‘earned depletionf
allowancc is to be phased out over the next two years 1n the
'or1g1nal tax reform announcement of June 18 1987, the comblned
138 % earned depletion plus Canadlan exploratlon etpense deductlon_
was to remain avallable untll June 30 1988. Then, from' July 1,‘
1988 through June 30, 1988, a total 116 2/3 % deduction was to be
provided. Follonlng this, the earned depletlon was to be removed '
altogether, leaving only the "100% Canadian exploration expense
deduction. However, the proposed changes tabled in Par;iament on
December 16, 1987 modifying the June 17, 1987 reform proggeals

" extended the F16 2/3% period from June 30, 1988 to Decemger 31,
1989.156 Then, coincidirg with the May 3, 1988 announced
introduction of the new Canadian Exploration Incentives Program (a
grant. initiative intended to replace MEDA, discussed in Part Two
of the paper, supra), the 133% CEE plus'MEDA deduction was
extended for individuals from June 30, 1988 to December 31,

1988. 187 Taken together, these proposals will make flow-through

share offerings considerably less enticing to many investors.



Several other.proposed changes could have significant imoact
on the attractiveness of flow—throuéh share issues. It has been.
preposed that the top personal federal income tax marginal rate be
reduced from 34% to 29% te Bor 8 total of 5%). 133 As a result, thej
after tax cost of flow through 1nvestments w1ll go up. maklng them
less attract1ve to taxpayers in this téax bracket 8% Ag well. it
has been proposed that the rate for capltal galns to be taxed as:t
income be 1ncrea§ed from the current 50% to 66 2/3% in 1988 and
75% in 1989 %?d beyond 190 Thls too W11\‘have the effect of maklngA
flow-through share 1nvestments less attractive, 51nce a greater'
part of the proceeds of. the shares on d15pos1tlon will be subJect
to tax. Additionally, the federal government proposes‘to restrlct:
the capital gains exemption to a maximum of $100, 000; eng,a.
further restrlctlon is provided by a cumulat1ve net 1nvestment

loss" feature.l9%! As one commentator put it, the’ effect of LheSe

. -l
»F

restrictions on capltal gains is that "1t will be. extremely
difficult to realize an etempt capltal gain if flow through sharcs :
are purchased after 1987. 192 In addltlon, a proposed more broadly *
written definition of "prescribed_sharesf'is intended to curtail
many ris% reduction methods currently in uee.193

The net effect, then, is to leave the flow-throﬁgh structure

+

for mining exploration in place, but to reduce or remove many of

the features of the incentive which made it attractive in the
firet place. Looking on the bright sidej from an investor’e point
of view, however, the Government of Canada has admitted that
special temporary "tax incentives or government subsidies" might

be added in the future "during periods of deprcsscd prices or

S
economic downturns to ensure the survival of explorgiﬁon
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activities in Canada."194 The recently announced Canadian

Exploration Incentives Program (discussed in greater detail_supra)

might qualify as a "temporary" measure.
i . . Wt
L s
% ';"‘ ‘ ‘
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Conclusions to Part One: Tax Incentive
Exploration

There are a widelvariety of tax incentives which can
encourage mining exploration activity in Canada, pursuant to
federal and provincial income tax legislation and provincial
mining "royalty" statutes. Generally, the deductions are of most

¥ N - :

value to those explorationists who can offsef“their exploratidn
expenses against revenue from production (the flow-through ah#re-
and mlnlng exploratlon depletion allowance prov1slons are ‘an.
except1on to this statement). The tax system 1s usually dé51gngd
to take 1nto con51derat10n the. ex1stence of grants and other.¢ah
benefits in the computatlon of a taxpayerls 1ncome.:

, .
Since 1983 the most 1mportant tax 1ncent1ve (1n terms of

i N
dollar input) has been the 133 1/%? comblned Canadlan exploratlon
expense (CEE) and mining exploratlon depletlon allowance (MEDA)
deductlon, where the tax benefits of the deductlon flow through to .
1nvestors. The basic mechan1cal elements of-thls 1ncent1ve were
available for many years prior to 1983, but ;n that year MEDA was
1§troduced, altcring the deduction from 100% {for CEE) to 133 1/3%
{for CEE plus MEDA) and it quickly became extremely popular with /ﬁ
explorationists and investors alike. In the flrst years of.
opefation, in order to derive the benefits ‘offered by the flow~ .
through package but avoid investor liability for damages
associated with exploration, many'indiviéuals found it necessary
to arrange their affairs in a principal-agent (explorationists-
investor) relationship which was strained and cumbersome. As a
result of amendments introduced in 1986,.a more strcamlined and

straightforward flow-through system was introduced, which avoided

the need for principal-agency fictions in favour of a pre-arranged
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and filed renunciation of MEDA-CEE tax benefits from
explorationists to investors. The flow-through share provisions.
have resulted in hundreds of millions of dollars worth ofrmining
exploration activity, and a significant increase in minee now .
slated for proonction} In 1987, tax reform proposals were"A
released thch ff adopted, would remove many of the attract1ve1
tax advantages assoc1ated with flow- through share arrangements by
1990. oA direct expendlture (grant) flow-through program has been
announced wh1ch_w1ll take effect as the tax 1ncent}ves are pheseq. i
. . P ST

-
out.

An olaborate adm1n13trat1re structure is. set'up to collect
‘tax revenue and dlstrlbute tax 1ncent1ves. Tax bulletlns.
Lerdl&TS and . advance rullngs publlshed hv.the Department of
.Natlonal Revenue help to structure admlnlstratlve1dlecretlon.- An
appeal process allows tatpayers to dlspute thelr tax clalms from :Gh
the admlnlstratlve level through to the Tax Court the | h |
Federal Coart and the Supreme-Court of Canada. It is an. offence.torh
not file n\:ikurn,and to supply false. 1nformat10n. Tax.offlclalslf
have becn glven exten51ve powers to enforce the leglslatlon,‘ |
including inspection and-rnvestlgetlon powers. There is a staff
of about one hundred officials esSigned'to flow-through share

~administration.
\



/'--—"}

- 45 -

Part Two: Mining Exploration Grants
Introduction

Several jurisdictions in Canada have introduced direct
expenditure (grant) programs intended>ﬁ97encourage mining
exploration. In some cases, thé prdgramé available today are
merely the latest version of what hﬁs.béeﬁ a fairly extensive

tradition of financial sfimulation to the-sector, whereaé in

.others the programs represent a new approach to governmental

support. In this section of the paper. grant programs from flve'

jurisdictions are discussed: the Ontarlo Mlneral Exploration
Program, the British Columbia Financiﬁl.AsSistance‘for Mlnerals‘ 

Exploration initiative, the Quebec PEogram of Finhnéial‘ASSisﬁahég"

Y

to Mining Exploratlon and Program of F1nanc1al A331stance for

Prospection in Bas-Saint-Laurent and the. Gaspe51e, the Yukon.
o

ProsPector’s Assistance and Exploration Incentives Program, and
the recently announced federal Canadian Exploration Incentives
Pfogram.' More attention has been devoted to the Ontario program
¢ .
in this section of the paper than to the others because the
Ontario initiative is the most established and one of the most
generous (in financial terms)‘of the grant programs currently
operating. On the other hénd, the Canadian Exploration Incentives

Program is described in comparafively brief terms, because it has

only recently been announced and has not yet become cperational.
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I. e Ontario Minera ' oratio rogram
. c ound

In 1980, it was percelved bylthe government of Ontarlo that
producing resource companies in Ontario had a signlflcant
exploration cost advantage over non—producers 31nce a produc1ng
company was usually able to obtaln comparltlvely full tax relief
for its exploratiee expend1tures.195 In addltlon, concern-had.
been expressed withjrespect.to;theclack of new mine openings in
Ontario after 1971, the clOSure of tﬁirteen'miﬁee during the
pcrlod of 1975 to 1979 and the need to stlmulate mining in
Northern‘Ontarlo. 95 In September,.1980 the Ontarlo Mineral
Exploration Program (OMEP) was 1ntroduced by a statute of the samej
name, 197 replac1ng the "Mlneral Exploratlon ASSlstance Program
and m1nera1 exploratlon 1ncent1ves avallable pursuant to the Small
Business;Development Corporations Actf¥93 In genqral.terms, OMEP
is directed at'individuals;'"junierS", and non—miniﬁg
companies}1?9 I@ pyovides, de?ending upon the applicant, a grant
er tax'eredit_up to 25% of eligibie:exp;oration costs incurred‘in
Onpafie.2°5 :The maximum OMEP grent/fax credit available for any

one year is $500,000.201

2 ODeratlon _ ,1 | . o . -
"Lgl_ggallfled Aggligg ts

. 'Pursuant to s. 3 of the OMEP Act, individuals ordinarily
"resigcne in Canada and not actively engaged in minerel
explorationsAin detario; as welﬁ_as partnerships, and pension
‘fUnds with 1ox‘of their c1¢tributors resident in Ontaric are
:eligible for OMEP grants. There is\a difference in

cligibility treatment for pension funds and individuals: with

N
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respect to pension funds, according to the Act, if 10X of the
contributors to the fund are resident in Ontario; thén-the fund is
deemed to be‘ a person ordinarily resident in Ontarlo and thus’
eligible for OMEP fundlngzuz' in contrast, 1ndiv1duals applying
for OMEP grants, are‘requlred to be ord1nar11y_res1dent in

A

Canada", 203

Corporationsz°4.and credit unionsz°3.are eiiéibie for a_25*‘-
tax‘credit on eligible exploration costs (in certain circumstances :
conﬁérﬁible to a grant, as discussed infra). . Cofporations, to bé o
eligible, must not have "actively engaged in, mlneral productlon
in Ontario.?296 There is no deflnltton of the‘ not actively
engaged in mineral production” requirement“ﬁrpv1ded 1n the
statute, but the phrése has been interﬁreted by'bﬁEP'[-
administrators as meaning that the corporation-ﬁﬁst:have ab$£aihedt‘
from mineral production for a designated two year perlod 207, It 15_-

)
interesting to note that OMEP administrators apparently do not
expressly require individual applicants to have abstalned from

mineral production for a minimum two year period.
2) The Application Process

Essentially, the OMEP Act calls for a two-stage application
process: section 2 (1) requires that the proposcd program must be
"designated" by the Minister. This designation is to be made at
the "discretion"” of the Minister. Before receiving this
designation, applicants must disclose their source of funding.2908
Applicants are allowed to designate any number of programs in a
fiscal year. However, they will only be entitled to receive

aggregate grants or tax credits for that year up to a maximum of

$500,000. Where one source of funding, such as a large fund, a
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limited partnership, or similar entity, finances programs carried
out by more than one company, the $500,000 limit is impoeed ash
fellows' all designation appllcatlons are denied after the flrst
$2 million of exploration expenses has been de31gnated.2°9 Thls $2ii
mllllon limitation became necessary as a result of the | |
prollferatlon of multi- mllllon dollar 11m1ted partnershlps .fi e o
established to take advantage of the attractlveness of flow~t
through tax prOV131ons (d1acussed aupra)\h The cap 13 1ntended to
facilitate a more equ1table dlstributlon of the llmlted OMEP
funding avallable by preventlng an over- concentratlon of OMEP
financing in one or two mega-lnvestmenttvehlclesx21°-Once the
designated mlneral exploratlon proaect is completed then the
applicant can file for a grant 211 ‘As the process i; currently
arranged, the potentlal appllcant must actually make the
cxploration expendlturesu and then make thetappllcet;pn_fprtgremt 3

within six months of  its completion.”

{(3) Eligible Expenditures

Only certain expenditures are ellglble for OMEP a531stance.

The terms and conditions are set upon des:r.gnatlon“2 by the

Minister, and by regulation.213 Only expenditures leading to ang

carried out prior to a production decision willqualifyifor OMEP.

Further, expenditures generally in relation to oil and gas and

industrial mineral exploration do not qualify.?2!4% Preliminary

type exploration expenses are usually entitled to a 100% write off
\

under OMEP, while those related to shaft sinking, temporary access

roads and depreciation on machinery receive only a _25% subksidy. 215
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{4) The Tax Credit/Grant Option

Pursuant to s. 3(6}, corporationa thchiare eatitled'to aattﬁ-.[
-OMEP tax credlt and are "principally engaged ia mineral
exploration" ‘may, in lieu of carrying the tax credit forward,--
apply to the Minister after the end of its taxation year for the _ﬁ
payment of a grant, and the Mlnlster: may pay a grant equal to
the amount of\the unused tax credit..’ Essentlally, this provisioa ;,f
allows "exploration companies“ (i. e..Junlors, thh no production

revenue with which to offset a tax credlt} to recelve*the o

pecuniary benefits of OMEP 1mmed1ate1y, rather than throygh the:tﬂ:ri
tax system at some "carried forward" po1nt down the 11ne.rj.~ ~;\€1f
Curiously, however, individuals are not glven the opt1on of

converting their direct OMEP grants 1nto tax credlts.L The aathorrtjhn“r
"is unaware of a situation where an 1nd1vidual mlght prefer a tax T
credit to a dlrect grant but the. carrled forward pr1v11eges of

the tax credlt oould be benef1c1a1 for those 1nd1viduals‘.rtff:.

anticipating large income tax payments; : . B .V'“. e

c. Integratioa.With Tax Sxatém

The tax credit/grant option available to corporationa'
principally‘engaged‘in mineral exploration is just one examplo‘of“rl
the integration of OMEP with the tax system. Generallj, OHE# iér
well synchronized with the fegéral and provihcial income tax
regimes at both administrative and design levels. 'Prior to
January 1, 1981, individuals and corporations were entitled to a
10C% tax write-off of exploratioh expenses, in addition to
reoeiving the OMEP grants for 25% of exploration expenses, 216 In
effect, this previous system would appear tb allow & 125% tax and

grant cumulative write-off of exploration expenses, However,
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gince January 1, 1981, the 100% tax write~off has been reduced by
the amount of the grant,?!7 so that there is now effectively a
75% tax write off for eligible exploration expenditures where the

taxpayer also has received an OMEP incentive.
1

The rise in popularity of the flow-through sharé tax.write-
off vehicle for miheral exploration'has engendefed alcertain
amount of problems and adjustments for OMEP qpefatiénﬁ, As
discussed earlief in the- paper,; until amendmehts to the federal
Income Tax Act were made in 1986, it was-ﬁeceséary for investors'
and cxplorationlcompdnies to entér into principél—agent relations
so that exploration companies incurred exploration expénses oﬁ
bcﬁalf of the infesfors (and thus investors'were able to deduct __H
the expenses agains; their ihéome}. = Confronted with.many flo@—‘
through share fuﬁded exploration ventures (particularly_limitgd ﬂ
partnerships) OMEP officials respohdeﬁ as -follc:ws_:.218 fifsf;'itﬁ
was established in 1983 that grants would be issued directlfuﬁo
investors, rather tﬁan tax crediﬁs to the exploration | )
corporations; and second, in 1985, new administrative guidé;inés 
were introduced which limited OMEP subsidies to only one‘program-
for cach source of funding. This meant that in some ééseé.limited
partnerships involved in several exploration pr&jects were'forcéd‘
to choose which of their projects would be eligible for OMEP

assistance. |

On at least one occasion, OMEP administrative practice was
- disputed by a disgruntled applicant. In 1985, a flow-through

share limited partnership (CMP) was financing several exploration
. . L

ventures in Ontario. One of the projects involved Lytton Minerals

Ltd..2!'?% Following the "one project per source of funding rule",
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this limited partnership chose an exploration venture other than
the Lytton project. Lytton, nevertheless, argued that its
exploration expenses should be eligihle'for OMEP funding on the
basis of an 1nterpretat10n of "incurred expenses ' under s. 3(2) of
the OMEP Act. Eventua;ly; in 1988, ‘the issue reached the Supreme [
Court of Ontario (Trial Division) where the Lytton claim was
rejected‘ Bolahd J;}*speaking for the Court, held that‘the‘flow--'
through share agreement whlch Lytton had reached with CMP clenrly
réiects that the partles themselves contemplate from the outset .
that the grant or tax credit available pursuant to the OMEP Act
would be.available to the benefit of CMP:
‘ The fact that CMP was unable to use the tax credit‘in,'
question in my respectful view is irrelevant.” Lytton
and CMP by agreement created a relationship of agent and:
principal and as a result of that relationship certaln.l
benefits flowed to each of them. Accordingly,. Lytton is
now estopped from denying that relationship.2290 :
OMEP.efficials ha;e been informed that Lytton is appealing this
decision. | | . o 8 o
In 1986, the Income Tax Act pfovisiens relating‘to flow-"
through share financing were amehded so that exploring |
corporations incurred the expenses, but were able to renoque
these expenses for tax purposes to investors. Since April, 1987
OMEP guidelines were issued which have the effect that companies
will now be able to receive OMEP, tax credits rather than investors
receiving grants.221The guidelines also state that a single source
of funding is able to finance more than one program, but only
until the first $2 million of exploration funds has been

designated. 222

From an admlnlstratlve pezspectlve. s. 4(2) and

4{3) of the OyEP Act require that copies of OMEP tax credlt

certificates be sent to the Minister of Revenue and accompany



corporate tax returns. Informetion obtained from applicants
concernlng OMEP grants or tax credits 1s normally pr1v1leged and
confidential, 223 except that it may be commnnlcated to any offlcer
of the Department of National Revenue of the Government\of Canada,.f

or of the Mlnlstry of Revenue or the Mlnlstry of Treasury'and

Economics of the Government of’Dntarlo.224

D. eals of OM sment

Pursuant to s. 7 (1) of the OMEP Act, the‘Ministeriis C

“ required to consider all grant or tax credlt appllcatlons.

However, he then has discretion to approve payment of the grant orh

tax_credlt, the amount thereof, or to determine that no/gMEP,'
incentive shall be awarded. Where the applicant requests
particulars concerning an asseesment,‘or where the Minister has
determined that no grant or tax credit shall be forthcoming, then‘
according to 5. 7(2) the Minister is under a legal obllgation to
notify the applicant in wrltlng of "the basis" of the dec151on,
and to inform the applicant of his right to.object to such )
decision., If the applicant islnot satigfied either with the s. .
(1) determination or the s.-7;(2)estated decision, he has sixty
days to se:v> the Minister with a_notice of objection. =25 The
Minister is then required to re-consider his actions, and notify
the applicant of his new decision{?26 The OMEP Act and regulations
do not provide an appeal procedure, so it is not clear-rhethe? the
filed notice of objection is the only opportunity for the C
applicant to "make his case", or whether an informal oral ‘
"hearing” will take place. In practice, communications betveen

= Ty

applicants and the Ministry are ongoing, so that applicants will

normally have an opportunity to respond to an unfavourable
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decision before it has been finalized7227 The Minister's
‘reconsideration is final and not subject to appeal, except where

it involves the interpfetatioh of‘a provision of the OMEP Act; or

an issue "solely of law".228 In such a case, appeal to thé Supreme .
Court of Ontario can be taken.22% According to the chief
administrator of OMEP, to date less than 5% of the Minister{s;
originél determinations have been fbrmally objeéted to, andr£§p£§‘

has been only one appeal to the Supreme Court, 230

E. Investigation and Enforcement Erovigions

The OMEP Act contains a number of_dffences,,aﬁdit éﬁdﬂ
administrative seizure powers, aﬁalauthdtify tbgreéoﬁér o#ér—
payments. Section 11 statés that peréons:knowingly'providiﬁgi'
false or mi léading information a}e_gﬁilty_of aﬂioffEncg And--:_
liable to o fine of not hore than $1000 (individuals) or $10,000
(corporations). .In addiﬁion, it is an offence for perééns to.-‘
convert payment of a grant or tax credit‘fo usés which are not
authorized. 231! Disélpsure of privileged and confidential
information is,g“/;;}enbé.zaz Pursuant‘to“s. 12, autﬁqrized
persons are gi;en wide investigatory powers to enter into
premiges, exami;é iands, conduct audits, seize material, and
compel production of stipulated information and documents. 1In.
addition, failure to providé reasonable assistance with audits, or
to provide requested information is an offence subject to the

aforementioned penalties.'“3 To date, these offence provisions

« have not beem used.Z31

4 —————Persons who—receive grants or tax credits to which-they—are --—-

not entitled, and persons receiving overpayments are required to
. ™ .

~
A3

\
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return the non- entltled overpayments.235 The-Crownlcan bring-
recovery proccedlngs agalnst persons rece1V1ng unentltled grants
or tax credits dr overpayments.236 Toioate, use of these

provisions has not. been requ1red.?37 - yfzﬂ'f‘ !

.

E. _Inpect of OMEP . _(-‘f-=q,f; N .w.:;~*“_‘akw

) In July, 1986, the Flnal Report and Recommendatlons of the

.Advleory Commlttee on Junlor Resource F1nanc1ng ahd tho

Competltlve Pogition of Ontarlo, commonly known ‘as,. the Thompson

Report, was released. The Adv1sory Committee (hereln also o 4M“'

refcrred to as "the Thompson Commlttce") took a. close look at
. , .
OMEDP, as well as virtually every other aspect of the Ontarlo

Jjunior mining 1ndustry. The flndlngs of the Thompson report w1th

.

respect to OMEP revealed how the Ontarlq exploratlon sector vlewed‘,nu'

OMEP;. since then, and in response to the Thompson flndlngs, the

Adm1nlStrﬂLlVe Gu1de11nes for OMEP have been changed The OMEP—H-

D

related obscrvn!1ons contalned 1n the Thompson report and the 71&] .

i

administrative changes to OMEP w1ll be brlefly dlscussed below._,ﬁj'

Generally, the Thompson Commlttee was of the oplnlon that “”“
OMEP has been effective in encouraglng mlnlng exploratlon in
Ontario, parbticriarly with respect to junior’exoloration‘
companies, although the Committee thought that an additional
‘in&cntive‘along the lines of the Quebec double depletion program.

would be advisable, 238

¢ According to the Thompson Report, from September 1980 to
March 31, 1986, 1,513 programs &ere'designated for OMEP assistance
amounting to $359 million in planned exploration expenses.?39 To

March 31, 1986, 920 of these programs were complcted, representing

total exploration exbonses-of $152 million of which OMEP
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contributed $30 mllllon. The Thompson Report stated that
ccordlng to government estlmates. OMEP f1nanc1ally a331sted 28 o

companies which. hase partlalty developed ore depos1ts Wlth

productlon potentlal in the foreseeable future.24°

a questlonnalre to all 0 companies and 1ndiv;duals who received R

o : jf . o
As part of thelr 1:;iii}gatlons, the. Adv1sory Commlttee scnt

an OMEP grant in 1985. Of these, there were 83 reﬂponses.‘ 83% of ;f
respondents felt that the ellm;natlon of OMEP would qffect their:fﬁif

exploration plans in 0ntar10.241 Most respdndents seemed' qu1te J“"

satisfied and_happy about the'operatlon'of "OMEP". 242V£

P ‘
*

In April, 1987, in response to the recommendations of~the.h
Thompson Advisor&’Cdmmittee, a number .of changes to thé
admlnlstratlon ot OMEP were announced by the Mlnes and Mlnerals

D1v151on of the*Ontarlo Ministry of Northern Develop 'nt and

Mines. 243 Effective April, 1987, proof of funding wi 1 no longerf

be required to obtain a deslgnatlon, as wgzzjﬁggpllcants W1ll be

allowed to make changes to a designation in the course of o
% . . . ' .

program, with respect to the source of funding and the total
. ¥ - " ;) .- . .

elibible c\penses Apblicants will be allowed to designate any.
number of programs in a flgcal year, prov1d1ng the aggregate does’
not exceed 3500,006. ;As di;cussed earlien, where onc.gource of

. . )
funding fﬁhances programs'carried ont by more than ‘one campany

(e.g.,‘a mhlki*million dollar.limited partnership flow-througn
!

share vehicle}, applications will be denied ‘after the first $2
s : .

million has been alloéatcd. The new guidelines also explicitly
state that, where a program-is financed by the sale of flow-

" through shares, the issuing company, rather than the sharcholders,
- "

y &

i Y
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: w1ll be eligible for the OMEP . credlt It would appear that the

changes to admlnlstratlon of OMEP are de51gned prlmarlly to ~/P;3{
clarify current admlnistratlve practlce and streamllne the __;-”'

‘Vr A

process, and thus make 1t ea51er for appllcants to use the"

_ program.

Q. umi Sery t.o $ o - - f“ .' . . ‘..”
The 0ntarlo Mlneral Exploratlon Program 1s an 1mportant

incentive for m1nera1 exploratlon in. Northern Ontarlo.% Because 1t
can opcrete as . a grant rather than a tan sub51dy, 1t can. R 2
potentlally provide up- front f1nanc1ng.for exploratlon.—and does‘ﬂﬁi
not depend upon the tax p051t10n of the appllcant.- It 1s perhaps‘
undezstandable that OMEP has come under f1re for 1ts somewhat
longthy burqaucratiq operatxdns:: appllcants wantqfundlng, they
do not want paperwork On the other hand, 1t 1s understandable
that the Ontarlo Mlnlstry of Northern Development and Mlnes would
want to ensure that the money they prov1de w1ll be used properlyt!&-
In oontrast Lo ta\ deductlon programs.igrant 1n1t1at1ves such as_::”’
OMEP tend to operate in a more dlscretlonary and less automatlc
fashion. This‘gives government greater control and flexlblllty 1n-
dealing with cach 1nd1v1dual appllcant.; The overall conclu51on of
the Thompson Advisory Commlttee appears to have been that OMEP is a
useful 1ncent1ve for Junlor.resource company exploratlon in

Ontarlo, although the Committee stressed thenj;d for add1tona1

’

" tax based 1nqent1v£:\to supplement PR

-
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I. British Columbia Exploratiocn Grant E:ggtgmg

A. Background

In 1986 the British Columbla prov1nc1al government announced
the introduction of 4 one-year "Flnanc1al Assistance for Mlneral
Exploration” (FAME) program..2%4 A total of $5 million was- allocated
for fundlng The program was renewed for the 1987 fiscal year' 
(April 1, 1987 to March 31, 1988). and agaln glven a $5 mllllon
budget There are two broad obJectlves of the FAME program'“ frratrp
to prov1de part of the risk capltal requlred by prospectors-and"
mlneral exploration companies to flnance the dlscovery of new i
mines, and second, to extend the economlc 11ves of developed mlnes‘
and contribute to commmnlty stablllty 1n.exist;ng'm1n1ng  . 1‘
regions. 245 There are three component'initiafire; of.FAME
intended to achlete these obJectlves' the Prospectors A351stance
Program (PAP), the,ulneral Etploratlon Incentlve Program (MEIP),

and the Accelerated Mine Exploratlon Program (AMEP) Descrlptlon L

of the oporation of each of these programs 13_31ven‘below.

B. Prospectors Asslstance Program

Although the Prospectcrs A351s£ance Progiram 15 part of the
"new" FAME initiative (i.e., introduced 1n_1986), in factlthere-
have been‘previous programs providing financial aid to.prospeotors'
in British Columbia, 246 Pursuant to the terms of the 1987
Prospectors Assistance Program, grants of up to $5,000Acan be,
awarded to gqualified prospectore exploring for coal, metallic
mineral {including placer deposits) and industrial minerals
(except sand and gravel).2%7 _Applications are selected on the basis

. .

of the quality of documentation of the proposal {50%), the

experienoe and training of the applicant (20%), rcfercnces and
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recommcndations (15%j'and the-financial commitment of the
applicant (15%).248 ActivitieeAeliéible for funding include
prospectlng,:travel equlpment rental, and a dally allowance of

$100 a day.?*? One, half of the grant is payable in advance 25°l'

‘ Prospectors are requlred to submlt detailed fleld reports

.

ouLlinlng work completed rock types,|m1nerallzat1on and

-structures encountered 251 Fleld reports are treated-as confldentlal
. 4 .

t

by the Mrnlstry of Energy Mlnes and Petroleum Resources, unless

the prospector has agreed to thelr release in wrltlng 252 f‘

Ta. .

T

Where érant condltlons are’ not fulfllled, f1na1 payment.can, l-
be wlthheld, and in serloUs cases’ of negllgence or.abuse vreturan
of all funds granted w111 be requested 253 It 1s an offence to o
refuse or neglect to carry out an undertaklng made to the D1rectorfﬂ'
of Prospectors A531stance.254 The prov131on of f1nanc1al ald 13;
dlscrotlonary2°° the llterature ascompanylng descrlptlon o

N .
of the PAP lnltlaﬁive stressessthat "[tjhe Mlnlstry reserves the
right to refuse any request for 3551stance. 1n whole or in
part."256 Fundlng for prospectors assxstance has been 1ncreased from

$200,000 in 1986 1987 to 3400 000 1n 1987 1988 251
C. .Mineral Ex or.tionlIncentive ‘ro ram

The Mincral‘Exploration Incentlue Program provides grants to
cligible exploration companies or individuals, to cover. up to one~
third of elfﬁible exploration ekpenses on properties with
idcntificd cconomic potential.2?58 Maximum assistance is $150,000
per projeE}d to an aggregate maximum of $300,000.259 Eligible work
can include geclogical, geophysical, or geochemfcal surveys,
drilling, trenching, or any other work intended to further

ovalunte the potential of a property.?269 Only 25% of total
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\

"expenditures on tunnelang, drlFtlng. other lateral excavatlon and
the program.251 The source of the appllcant s share of the fundlng'
is the respon51b111ty of the applicant. and could be from retalned
earnings, equlty offer1ngs and flow-through -share offerings, umong
other sources. 262 Any 1ncome tax 1mp11cat10ns arising from payment

of the grant are the responslblllty of the :ec1p1ent.253 Where.

flow-through sharer?T\izi;ng vehicles are used, FAME ; ,
administrators have determined that the FAME grants will bé‘iSsuedi,’
to the companies who incur the expenses and not the investors}’ﬁi.l

Funding depends on the following criteria: 'how'aavéﬁceAﬁtHé?if
project is (30%), current markets and market outlook of. the:"‘
'commodltles being sought (10%), the type and degree of financ1al
commitment that the appllcant intends to apply to the proaect
(10%), the technical quality-and type of_dogumentatlon-nvgllableﬁ.'
on work previously carried out on the ppoperty #nd;dn ﬁﬁé ;rdbbged'l
exploration program (20%), the existing infrasﬁrudtureugéfQing‘the'
prbject area (10%}, and the applicantfs'need for finanéiér
assistance to facilitate the proposed exploration project:

(20%).2653

L
i
i

Apﬁiicants are required to submit détaile&'rcﬁorfg accompanyiﬁg
their application, outlining the main Egrget of Fhe program,
property names, location, numbef and type of claims or leases,
stating ownership, brief details of any operation agreements or
other contractualngbligations that apply to the property, reglonal
geologys current status of exploration, with highlights of apsults
to date, rccommended work program, estimated start and completion

date of program, intended source of funding, for the applicant’s

~
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share of the prograﬁ} a‘ﬁap‘shOWihé oleihs'and suﬁmarizing
important feautres, and, where. appllcable, a copy of the latest
Annual Report and a list of Dlrectors and Offlcers.266 Successful
uppllcants must provide a work schedule show1ng the timing of key
‘act1v1t1es and expend1tures.257 Reports of work completed are
also rcqulr_ed._285 M1n1stry staff may v131t the property to
monritor progresq'wlth programs.2“9. The Mlnlstry reserves the
.rlght to cancel grnnt apﬂgyvals on th1rty days written notlce,.lf
in tho judgment of the "FAME Management Commlttee"z’U suff1c1ent
progress is not bc1ng made. 271 The technlcal report w1Il be kept

confidential for one year from the date of subm1551on.2f?“_The”'

granting of f1nunc1a1 a351stance is. dlscretlonary 273

ccelerated Mine Exploration Program .. . .

The Accelerated Mine Exploration Program prov1desgrants ty.
mining‘compenies to-oo?ep’up.to:one—tﬁipdbof_eiigibiefe#plofatiop,c
" expenses at_"deveiopedmeﬁines.for.the puppose of*oieboperiﬁgf
ndﬁltionai reservcsp274 l“Deﬁeldped" has.been defineo”aeocufpent or'
r?;ént'production;275 Only 25% of total expenditures on tunnelllng,
drifting, other lateral excavation and shaft 51nk1ng will be

considered as ellglble expend1tures_for~re1mbursement.275' Maximum

assistance is $200,000 per project.?77

In evaluating applications, the Ministry is obligated?78 eo
"pay particular attention"379 to the following criteria:
geological basis for finding additional reserves (25%), financial
commitment {10%), technical competence of applicant (20%),
potential impact on the local economy (25%), and the need for

financial assistance to facilitate the proposed project (20%).
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Applicants are required to submit detailed technical reports with

s

their applications which contain information similar to that

required for the Mineral Exploration Incentives Program, as well

as a description of the current ore rgserves on the property,
etk e } : it

current milling rate and the approximate number of peopleremployed‘f

at the operation and annual expenditures on wages, goods and
services in British Columbia. 280

As w1th the MEIP 1n1t1at1ve, successful appllcants are

requ1red to submlt WOrk schedules, monthly reports, and may expect

Agaln, the Ministry can cancel grant approvals on thlrty days Hf

written notlce 1f in the Judgment of the FAME Management

Committee, sufficient progress 1s not belng made.?Bz Technical .
reports will be kept conf1dent1al for one year from the date ofﬁn

submission. 283 Issuance of Accelerated Mlneral Exploratlon'ﬁ7'~ -

Program grants is d}scretlonary.284

E. Legal Structure Underlylgg,MEIP and AHEB
-

In contrast to the prospectors a551stance component of the"'

FAME program, there is very little legislation or regulatlons
governing the operation of the Mining Exploration Incentive

Program or the Accelerated Mineral Exploration Program.

‘Unlike the PAP initiative, there is no statute specifically

authorizing the existence of the MEIP and AMEP programs. In fact,

there is only a vague general authorization for the Minister of
Energy, Mines and Petroleum Resources {EMPR) to fund and
administer programs in the Ministry of Energy, Minerals and

Petroleum Act. 285 While EMPR”s involvement in the creation and

administration of prospectors assistance assistance programs is
k4
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specifically provided for, 285 the Minister must presumably rely

for his;authority over the MEIP and AMEP programs on the general
power cxtending to'"eil matters relating to energy,'mineral
resoorces aﬁd petroleﬁm fesourceé that are assigned to the
mlnlster by ahy Act or by the Lieutenant Governor. in Council. .
."287, ag well as a general power to regulate all mining |
nctivity"zsﬂ The M1nister of Energy, Mlnes and Petroleum
Resources‘ls-also glven the power to authorlze the expendlture of
moncy for the conetructlon. reconstruetlon or repalr of trails,
roads, brldges and and other thzngs to fac111tate exploratxon for
and development of mlneral and petroleum resources 1n the
Prov1nce?39'(1talt05.added}, On a’ somewhat stralned

interprctetion of:the-eﬁwsdem generis rule, thls power could be
uscd to Justlfy the exlstence of the MEIP and AMEP components of
the FAME program. These general prov151ons, together Wlth the
leglelatlve approval of EMPR s e\pendltures contalned in
Appropriation Acts?90 are the only source of legislative author;tyt
for the MEIP and AMEP 1n1t1&t1VeS. It should be noted ﬁowever} |
that this assortment of vague leglslat1ve powers prov1des no |
statutory guidance as to the day to day admlnlstratlon of NEIP and'f

AMEP.,

F: Impact of FAME Programs

According to the B.C. Ministe} of Energy, Mines and Petfoleum
Resources, the 1986/87 version of FAﬁE generated $42 million of
dircct expenditures by the mineral exploration industry, including
$8 million in wagee.2?1 Over 400‘applications were received(for'

prospectors assistance, from which 75 received funding.292 Of

these, 11 found new mineral deposits and follow-up work could
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result in expenditures of a further $3 million.?%3 Twelve of the
nineteen minesrthat received FAME grants significantly increased
thetr ore reserves. 294.:0f‘61 minerei exploration projecte .
assisted through FAME, elghteen reported the llkellhood of
establishing a néw mine w1th1n a 10 year time frame.295 Of 256
appllcatlons for the Mlneral Exploratlon Incentlve Program, 58
received grants.29% With- respect to the Accelerated Mlneral
Exploration Inoeﬁtive‘Program( 18 of 31 appllcatlons.Were
accepted. 287 | \..‘ - | | . |
G. Summary Observatiogés. o o;: jft‘.€. Aﬂ;y i 7-t"25_}o
hrougﬁfth%QéAME initiative} the'B{C;.MieietrylofIEnergy; .H
Mines and Petroleum Resources has 1ntroduced a. three—pronged |

effort to induce m1nera1 exploratlon 1n the prov1nce. Only one of
these‘programs, the Prospectors A531stanoe Program. operates
pursuant to a comparltlvely comprehensive - statutory reglme. - The
other two programs derlve thelr legal authorlty from general
powers of the Mlnlstry, and approprlatlons. ' As a result,
administrators and appllcant/rec1p1ents do not have the beneflt.of

the structure and’ guldance provided by a relatlvely comprehensive-

legislative framework. Preliminary data on the impact of FAME

suggests that it has been helpful in'inducing exploration in the

~

province,
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II1. Quebec Exploration Grants
. roun

In recent years, Quebec governments the-been recognizeq
across the country as leaders in establisningfineentive progfans_
for the mining industry.?98 ‘At present,'the nnjqr Quebec incentive'
proéram for mining exploration'is undoubtedi&‘tne flow-through
share provlkloqs of the Quebec Taxation Act,,dlscussed earller in
the paper.- However, Quebec has also supplemented ;Es attractlve
tax incentives with a variety of grant 1n1tlat1ves. From 1985298
to March 31, 1987, the Quebec Mlnlstry of Energy and ﬁesources o
offered an cxploratlon cash sub31dy 1ncent1ue known as the Mlnlng
Exploration F1nanc1al A551stance Program (MEFAP) 3°° 'As well,_‘;'tt

from April 1987 to December 1990, a federal-provmnc1ali?rogram of‘-

assistance to prQSpectors 1n the Bas-Salnt Laurent and Gaspesle

region (herelnafter referred to as the Gaspe51e Prospector Program ;.

7
or GPP') has been made avallable.”l Both of these initiatives w111i

be described below.

B. MEFAP Operation30?

The MEFAP program provided assistance at variable rates. for
exploration work, construction of access roads to properties; and
testing of new mining expleoration technigues. The anonnt o% grant
depended upon the location of the exploration, the mineral that
was the subject of cxploration and the type of activity.
Exploration in "designated areas" was more generously subsidized
than exploration in other regions of the province. "Designated
arcas” were defined as "a region with mining potential that is

affected by unfavourable economic factors and to which the

government gives assistance in order to ensure its survival or to



- 65 -

promote the diversification of its mineral industry." The .

‘Minisfry of Energy and Resources'hadlselected'four regions;fqr_theﬁ-

"designated area" status: Maiagami. the Labrador Troughr ﬁhe‘_
Gaspe Peninsula and Chapais.  In these de31gnated areas. f1nancia1
assistance for tertain ehploratlon activities (e. g. blasting
and/or Strlpplng; geology and or ground geophy31cs geochemistry

and geochemical analyses, and drllllng) could reach 50% to aif‘

o

maximum subsidy per project dépending on the act1v1typ(e.g,, ﬁﬁé~'  

maximum for geochemistry work is 50% for a maximum.suBSidy‘d£ :' |

$50,000)., For testing of new exploration techniques,'subSidiéé‘

could be as high as 75%.

The program was avallable to 1nd1v1duals, companles or.

e

partnerships. However, exploratlon etpenses financed by the sale“

of'flow-through shares or through.the limited partnershlp‘system fi

1

were not eligible for MEFAP assistance. The criteria for
determihing the size of a grant were stated to be as follows: .

(1) the market situation of the commodltles for which
exploration work is carried out; for example,, gold
exploration is subject to a less generous

subsidy (maximum 15%) than copper/zinc (35%}.
Exploration for iron, asbestos and hydrocarbons is not
subsidized pursuant to the program;

(2) the importance of the commodities for which
exploration work is carried out in regard to the mining
industry structure of Quebec;

{3) the potential 1mpact of the exploratlon prOJects on
"Quebec's integrated Copper/Zinc industry”

(4) the potential impact of the commodities for which
exploration work is carried out on the economy of the
region and/or locality;

{5) previous work done by the applicant on the
properties concerned;

L
{6) technical quality and state of progress of the
exploration work carriced out on the properites
concerned.
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The minimum amount of exploration work expenses {e.g2.,
blaging, geology, geochemistry, geochemical,analyses,:drilting{“
tunnel excavation énd-specified air transportation costs, but
excluding constructlon of access roads and testing of new. |
exploratlon 51tes) wh1ch could receive fundlng was $3000. An‘
appllcant could recelve up to $200 000 of MEFAP assistance for
carrying out any glven proaect and no more than $500 000 1n
nbs1stance for all his prOJects taken together in one flscal year."
Only. two projects werenpermitted»per de31gnated area, and’ anther._“

two for exploration outsideJdesignated.areas.

With respect to a531stance for constructlon of access
ronds, the maximum sub51dy was 50%, where the appllcant carrled
out exploratlon work in an amount at least four: tlmes the subsldy
recceived. For test1ng of new m1n1ng exploratlon technlques,,-'
assistance could reach up to 30% of the cost of purcha51ng
equipment, and up to-75%-of»the actual cost. of the work,‘uplto a
" maximum amount per proJect of $50 000 B ' S

The method of payment for a MEFAP subsidized project was to
be determined in an agreement signed by the appllcant and_the_ :
Ministry. The Ministry had'the authority to ask for all
ndminjstrntivc or accounting documents to validateﬂclaims,,end
could verify costs by:its own or third party personnel. The
results of MEFAP assisted mining exploration were to‘be divulged
completely and entirely to the Ministry. Any false declaration
would automatically result in the refusal of a request or the
cancellation of the financial assistance already granted. MEFAP
assistance was discretionary, not autometic: the Ministry

expressly reserved "full liberty to refuse in part or in whole any



request for assistance”

-For the May- 1, 1986 - March 31, 1987 flscal year, MErAP hud
an allocated budgeﬁ of $3.9 mllllon dollars, which generated $10
mllllon 1n etploratlon expenses and funded 29 progect.s._-"“a As a
‘result of" the program new reserveb of 511ver in the Chibougamau-'

v L. -

Chapais region were disqovered,3°f'

C. Gaspesie Prospector Program Operation .

' The "programme d'assistqpce fingncigfe‘a la‘pfoﬁpectioh.dﬁl.
Bas~Saint-Laurent et de la Gasbésie“ (hef¢inaft¢r'thé "G#Spésié.
Prospector Program" or the "GPP") is aﬁofher'miniﬁg explorgtion
incentive program made available in Quebec 305 There are a.npmbér5
" of features of GPP which distinguish 1t from MEFAP. 'First, MEFAP
applied across the province (although certa;n regions wére the
subject of more generous assistance thaanthe#s); iﬁ contrast, the
Gaﬁpesie Prospector Prbgraﬁ i; onl& available iﬁ a relatively
.small (and pafticularly economically depressea) region. Second:
the GPP is sp~c1110ally dlrected at prospectors, while MEFAP had a
mere broad explorat10n—w1de focus. Th*rd GPP 1s JOlntly funded
and adﬁinistered b; the federal'and provincial goxprnmcnts,
)whereas MEFAP was an exclusively Québec proviécial'government

initiative. 3

Briefly, GPP is a four fiscal year {from Aprii i987 to
December 1990),.$555 million proéram,”6 with several componentg:
first, direct financial assistance to as many as forty independent
prospectors of up to $50.00 per day to help defra: costs for up to
a six month period (i.e., the maximum annual grant can bhe

~

$7,000).3%7 Second, assistance for fealization of claims (e.€.,

-~

‘costs of blasting, analysis) for as many as 25 projectes of up to
o



$9,JOO per ngr.’"a Thlrd pursuant to the GPP 75% of the salarles
of 51X prospectors hLPEd for up to 31x months each by exploratlon

and mxnlng companles for prospectlng\ln the reglon Wlll be

1

.Hupplled to a'max1mum of $10 800 per year as well as 75% of the

s
-

up Lo 50% of thc costs'o_ cvaluatlng clalms hpught or optloned

from pnbpoctors from tHg date the program came 1nto effect w1ll be

prO\ldCd up Lo a maximum of $50 000 per vear for as many as three

L

prodects, 310 The flgures provlded here represeo& the max1mums

available for the Tirst year;'in fatt however, theuexact sums"
. . 1 . LN

v nln.blc for Qh componont va.ry from year to ycar 3‘1 In:

dqdltLon{ the nionics prOVlded can be allocated in different
- . P
poermutations and combinations than those set out here; for

oxnmplo,'wheqc a particular component of the program offefs a

max imum of $50,000 per yecar for threo'projects, administrators.may
instead choose to distribute six half year projects a \@ $25, 000, 312
The GPP also supplies non- f1nanc1al seergéS to prospector? such
as certain annlysos and equlpment,.and advice,313 but,as these are
not Qiroct oxpdnditure ptograms to the private sector, they wi}f .

nol. be discussed further in this paper.
‘ e “ . f ;"

: . V
I " " A

- - . o ¥
. .

Ppospoctoﬂ andvexg}o#atiengexpenses financed by fiow—through

share or limited partnerships are not eligible for GPP

funding. !4 Pach applhvﬂd@n must, where appropriate, incfude‘they

‘objectives of the-wnfk pfoposed,fe ﬁap'of the‘gkoperty to*be

vxp]orcdl a description and estimate of the cost df the work
proposed, the names of the persoﬁs who will'carry'out the work, a

projected date ol complotioﬁ and a global budget for the

project 35 Ministrf officials have the right te verify th

'ooato‘assoc1ated wlth prospectlng uP to $7000 per year.3°9 Fourth,

[
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' ‘completely dlvulged to the Mlnlstry.313‘ False stateménts result

_Program r . .
‘: : .. . ' ' . .
} i . ‘.
In contrast to the Ontario Mineral Exploration Program and >

" to very little statutdry or regulatory law,. Unlike OMEP and the

M
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accounts of flnan01ally a551sted proaects,‘and to examine all -
associated documents 316 An agreement must be 31gned between thc
rec1p1ent and the Mlnlstry settlng out the terms and condit1ons '

of the a331stance.il7 The results of Subsuged work must be

'
i

in the automatlc dlsquallflcatlon oflthe progect. and any money

‘ . ) . . . j‘_ "“..‘
already prov1ded must be returned 319“5 \. ‘;).i S
GPP is ananced prlmarlly by the federal govcrnment (a &0 10

federal- prov1n01al spllt), establlshed by a 301nt federal—
prov1ng1nl committee, and ndmlnlstered by 'he Quebec Mlnlstry of |,

Energy and Resources.32¢ _About'$1.1 million is aIIOCutod-egehe

year, for disbursernent and administrative costs. 321l Because the

program has only just come on stream,  no data concerning its’

operation to date is available. - SR

D. Legal Structire Underlxing‘MEEAP and_Gaspesie Prosﬁector

?
the B.C. Prospectoss Assistance Program, MEFAP and GPP are subject

v

B C. PAP there is no. st&tute dcvoted exclusively to Lhe

establlshmcnt of MEFAP or GPP, and thc criteria of eligibility are

LY

. ]
set out ‘in pamphlets of "notms"azz, not in statutes or regulatlions.
pS - .

From a provincial perspecfive,'the Qucbec;Mi%istcr of Encrgy and .

‘Resourcee is given the general authority to devise and carry out

' , w
plans and programs for the "enhancement, development. and '

transformatjen” of Quebec mineral resources.3?® The Minister also

has tbe authority to enter into an agrecment w1th any government.

or agencv in conformlt\ with the 1ntcrcsts and rlghts of Qucbec to

-~

facilitate the carrying out of resource development.324 0 -

@ N 1

AN . P
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The GaSPCSLE Prospcctor Program is part of a reglonal spec1al

assistance agreement known as the "Plan de Developpment de l Est

du Quchoc"32’ (the East Quebcc Development Program),'an 1n1t1&t1ve -

of the federal Department of Reglonal Industrlal Expan51on

authorized by s§. 6 of the Department of Reglonal Industrial

Expansion. Act jz6 The Minister of ch1onal Industr1al E\pan31on has o

t.he mandate to, ampng other things, promote 1ndustnlal l;
development and employmont opportunities in reglonsQof sloﬁz
cconbmic growth.f327 Since. 1984, the federal'aﬁvefnmeﬁtohasi
initiated a more comprEheﬁsiGe cooperativo initiative'with-pﬁoh5of
thcfprovinoos te enhance minefal—industrial'opportuoities; cé%léd
Mineral Dovelopmen&‘Agreements (MDA's), 328 but the_East Quebec
Development Plan‘undlﬁh turn, the GPP ‘arc not part of ﬁhe MDA
Q&SLcm'(although move- is afoot to bring GPP undor‘the MDA .
umbrella).?2? In carrying out his functions, the Minister of
fndustrlul and chlonal Expansion is to make use of tbe ervices
of other departments of the Government of Canada, and prov1n01a1
governments.33°_ It is th?ough this general author?ty‘that the

federal Depurtment'of Energy, yinesjgnd Resources and the Quebec

Ministry of Energy aqd‘Resourcos are involved in GPP operation.

With no legislation specific%}ly pertaining to MEFAP or 3PP

~
oporntioh, the statutory control over the programs is somewhat .
ithdirect, derived from ﬁhc rclevhnﬁ-fioancial administration
legislation. “Sedtion 49 of the Quebec Financial Administration
'Act53‘, gives the Quebec Governor in Council authority to make
regulations rospfcting the conoitions of'cgntracﬁ, and in what
.-casco the awardipg or promise of grants must be submitted.

Pursuant to =. 149, the Regulation respecting the promise and
- ; i '

S L

-
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awardlng of grants33? has been promulgated. -Section 3 of'this.

Y

regulation prov1des that awards or prom1ses of grants less than $1
mllllon but greater than 55000 must have the approval of the

_Treasury Board, while grantt equal to or greater than $1 milllon

require the prlor approval of the Governor . in Council on the_*ﬂ;ﬁf“'

proposal of the-Treasury Board._ The only occa81on when elther the

Treasury Board or Governor in: Counc11 authorlzation 1s not
L - .
required is when a leglslatlve provision establlshce the amount

thereof, or where 1t is made in accordance w1th standards approved
by the Treasury Board 3133 Because no 1eglslat1ve prov131on.or i
Treasury Board standards spec1f1ca11y ‘pertain to the MEFAP or GPP
initiatives, s. 3 Treasury Board or Govcrnor in Council approval

is apparently necessary for each grant d;sbursed.

Pursuant to s. 34 of the federal Flnan01al Adm;nistratlon
Actd34, the Governor in Counc11 is glven the authorlty to make
regulations with respect to the. condltloqf under whlch contracts-
may be entered. Unllke the Quebec Financial Adm1nlstrat1on Aot,

<ithe;:.15 no specific huthority to make regulatlons w1th respect to

the awarding of grants. "Contract" is defined in s. 2 of the.
‘ ' : , : -

Govefrnment Contract Regulations3?5 as a construction, goods,
) .

service contract or lease entered irto by or on behalf of Her
Majesty. Of these definitional categories, a GPP grant most

closely resemble a "service contract”, which is defined as "a
. .
consulting services contrao}agr a non-consulting services contract

1

but does not’ inclu%i*an agreement whereby any person is employed

~
as aggofficer, clerl, or employce of Her Majesty".?3368

submitted that only under a very strained interpre}at'on could GgprP
- ]
grants be characterized as service contracts, and thus be subjec

to the regulations. As a result, there is no reat federal legal

-
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framework prov1d1ng pract1ca1 gu1dance as to the awardlng or n“

~distribution of GPP grants._ o e S

s ar vatio

- . . PPN Y .
. . - o L
. . IR

?he Quebec Mlneral Exploratlon F1nanc1al A351stance and

Gaspesice Prospectors Prbgrams are 51mllar 1n that they are both .
X

dc%lgned Lo stlmulatc act1v1t1es Wlthln certaln reglons and do not

uppl} to all areaa of the prov1nce.- They are also 51m11ar 1n thati

ncxthcr operates pursuant to a well’ develqped 1egal framework.

The GPP is a JOlnt federal provincial - 1n%;1at1ve dellvered through
hhc provxnclal Ministry of Energy and Re;;ﬁrces, ‘whereas MEFAP was-
' an exclusively prov1nc1al Ministry of Energv and Resources
program. MFFAP cxp1red March 31, 1987, and was credlted for
stimuluting explo:at1qn which lead to important mineral

discoveries. GPP has not been in operation long énoughzfor'aﬁy=~

slatistics concerning its success to have been disseminated.
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IV. Yuko inin o on t

A. Bac ronndr
Since 1986, the Yukon Terr1tor1a1 Government s Department of
Economic: Development. Mlnes and Small Bu31ness has offered twor

grant initiatives de51gnedrspec;frcally to encourage mineral

exploration in the territory._These two lncentxves are thei'*'

Prospector’s Assistance Program-andtthe Etploration Incentives S

Program. Each will be descrlbed below,

B. Prospector's A351stance Prog;_g

Pursuant to the Prospector s A351stance Program (PAP).‘

\

persons can receive grants of up to $5 500 per year. of which up

to $2,000 can be used to defray travelllng expenses and the
remainder can sub31d1ged'operatlonal cost5u~ Re01p1ents of PAP
grants must be experlenced prospoctoré -and are requlred to enter
into contrlbutlon agreements “with the Yukon Government which

outli the terms and condltlons of the contrlbutlon. Successful

applicant re expected to spendzat least 60 QFys,ln active

prospecting, and are nequired-to submit daily/reoorts{
Information contalned 1n the reports shall be, treated as -

confidential by the Yukon government for a period of five years,
after which it will be made available for public inspection. .
In the «1986-1987 year of the prog;am, PAP greﬁts were
provided to sixteen of the twenty-five appl:icalnts”é for a total
contribution of $61,200 ($75,000 had becn ailocated for the
program). For 1987-1988,339 $117,000 was committed for assistance
to 25 of the 34 prosgectors who applied ($150,000 had been
allocated). The Director of the ﬁnergy and Mines Braiich of the
Department has stated thé% ecveral "significant finds" have hbcen

3
reported as a result of PAP funding, of which a number have been

"
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successful ¥y optioned off.34°0
PAP appllcations are revxewed by a cbmmlttee %f federal

Department of Ind1an Affalrs and Northern Development offlclale

(DIAND),.Yukon Terr1tor1a1 Government offlcials, and

rcpxesentat1ves from the Yukon Prospectors A53001at10n and the

,1

Yulon Chambcr of Mlnes. The two non governmental representatlves
u5515t in the character evaluat1on of the prospecto§ appllcants,

but the dotermlnatlon of ellglbllity and amounts rests w1th the‘

v

~

DIAND and Yukon off1c1als. The 1n1t$él

ahout onec month to complete. and the admlnlstratlon of the-‘rahtff

followlng rccelpt of expendltures 13 also approxlmately

C
[

. Ik Ty
months.341 Appllcatlons ‘are proccssed on a flrst come, flrst served

bas:s, except that cltlzens of ‘the . Yukon have prlorlty over*those
{from out of the terrltory Accordlng to admlnlstratlve documents,
if an uppllcatlon is con51dered 1ncomplete, the appllcant w111 be
notified, w1th rcasons, wlthln fourteen days of 1n1t1a1 recelpt,
and any revised upplication will.be‘treated-as'a new |
npplicution:342 %he ReviewlCohmittee may, upon application,
approve an advance of up to fifty percent of the amount of the
contribution. 43 Any person receiving a grant who "without Jjust
cause does not submit the information required, or who knowingly
submits false information, wili be required to refuﬂd any advance °
that may have been made to him;-wili not qﬁélify for = .
contribution for that year.cahd.will not be eligible for
contributions in future years,"34% fo the knowledge of government
officinls charged with the.administration of the PAP program,

there have “been no disputes or problems concerning its operation.

*

aoproval process takes SR

to‘two‘“A

]
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C. _Exploration Iﬁcentives Program

The Exploration Incentives Program (EIP)3%5. .is designed_to
allow the investigation of the potential for'rieble oinernllor:t
* coal deposits on claims or leases, leadipg]to the detorminstﬁon of;?_
drill-indicated tonnage and grade fxgures.N Thefproéram-isaiif |
a»allable to individuals, partnershlps and Junlor companies who
have no net income from mineral productlon‘ln-Canada. Successful
EIP rec1p1ents are entitled to a 25% rebate of ellglble
expenditures for desighated (approved) expioratlon proaects;
carried out on valld mlneral propertles, up to $50 000 per projectf;

u

per year to an aggregate of $100 000 per progect over several

years.

To quallfy. appllcants must demonstrate that they have a ﬂi}.';
1eg1t1mate 1nterest in the proPerty for whlch an appilcatlon 1s

-made, and that they have the flnanClal resources necossary to :.
complete the proposed PPOJQCt.‘ Prodects ﬁust.be "des1gnated“ by
the Review Committee prior to any otploratlon act1v1ty tnklng
place. As with PAP, re01p1ents must enter 1nto a oontrlbutlon:
agreement with the Yukon government‘?hich outlineS the'gerﬁsﬂand"'
conditions under which'the contribution is made, includidg.a
provision which calls for maximum utilization of Yukon labour and
services. EIP recipients must supply the government with reports
and maps. These will be treated as confidential by Lho government
for a two year period following expiry of dcsignstion. after which
time they will be made available for public inspection. ."Grass-'
roots" exploration activities, such as geoclogical, gqophysical %?d,
geochemical surveys, trenching, surface and undorground driliing,

£

and establishment of a line grid are fully eligible for the 25%
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rebate, while one-quarter of more prempfoduction related costs
such as shaft sinking, and construction of aecees‘roads, etc, are
nligiblc for'a 252 rebateu'Ae with.PAP{”if en EIP application is
con31dered 1ncomp1ete, the appllcant w1ll be notlfled w1th _;

N

recasons; w1th1n fourteen days of 1nt1al recelpt,'and any rev1sed
Dorle
dppllcutlon w111 be treated as a new appllcatlon. Accordlng to EIP.M

udmlnlstrators. there have been no dlsputes or problems wlth the

)

progrem 5 operation.

In 1986-1987, $710 000 was dlstrlbuted E&hﬁ: dlfferent
cexploration projects {there were 42 appllcatlons), and 1n 198741_’
1988 $1 million was allocatcd to 29 proaects (there were 43 -
uppl;cnt;ons).345 In both flscal yeers. the budget allocated for
the program Qns $1 ﬁillioh. Appliceiions-are rev1eWed by'a--‘ N
uommlthe of DIAND and Yukon Terrltorlal Government off1c1als.e:A5‘
WLth PAP grants, approval of EIP proaects ;n advance of actual
r\ploratlon takes about one month and proce351ng fo]low1ng recelpt
of expenditures takes;between qne:Lthwo months. Appllcatlops,are‘“'

processed on a "first-come, first-served" basis, except that

-«
Qire
1nd1v1duul§ based in the Yukon ‘have a priority then nonqxukoners.

D. Legal Structure Underlylng.PAP and EIP

Thspé are no statutes or regulations which exﬁressly apply to
PAP ‘or EIP operation. The Financial Administration Act347 péovides
that no paymentiéhall be made at any time from the consolidated
revenuc fund for any purpose,unless a provision of this or aeother
Act authorized the payment to be made for that purﬁose at that '
time.?%8% Pursuant to Schedule C to the First Appropriation Act,
198‘7-1988,349 the .Deparxment of Economic Development: Mines end

Snmall Business has been given the statutory mandate to "promote
3

development of a self-sustaining Yukon economy...", to "increase

y
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the participation of Yukoners in employment, management,-and
ownership of Yykon business:.."-and to "promote a more eqditablé{.~
distribution &f economlc beneflts throughout all reglons.;.glin
‘schedules to Approprlatlon Acts, budgetary allocatlons are S
provided to the Department of Economlc Development Mlnes and
Small Business.35°‘ These schedules do not spec1fically refer to:
any particular program.: It would appear that these budgetary
allocat?%ns included in Approprlatlon Acts, together w1th the
statements of the mandate of the department also set out 1n-f‘
Appropriation.Actsg together'rep:esent the 1egislativeauthorityﬂh.:

for the Department to administer the PAP and EIP‘initiativesl

E. Summarx.Observationg ' o

The two Yukon m1n1ng exploratlon 1ncent1ve programs examlned dd
here are relatively new 1n1tlat1ves of the. terrltorlal government,?ﬁ
and appear to have stlmulated etploratlon in the reglon. There 1s‘t
little legislatlve framework underlyxng‘the programs, wltnithe |
result that unsfatisfied. appllcant/rec1p1enta, admlnlstrators and
the public cannot ‘look to any law for guldance as to operation of .-

»

the programs.



V. The Canadian Exploration Incentives Program (CEIP) -
._Bac ou

On May 3, 1988; the'Honourable Mercel Masee,ﬁfederal'Minister‘

of Energy. Mlnes and Resources, and the . Honourable Gerald " ,
Morrithew, federal Mlnlster of State (Forestry and eres)
unnounCed the 1ntroduct10n of a new grant program for the orl and'ﬂ
gas and m1n1ng sectors to be called the Canadlan Etploratlon L
Incentlve Program.351 ThlS program is to take effect October 1, ;ﬂ
1988 for oil and bas exploratlon, and January 1, 1989 for mlneral.\

.

oxploretlon.3J? The program will be rev1ewed on December 31 1990}
and may be exteeded 353 At the time of the announcement,.no draftf ;
1cg151atlon or regulatlons had been promulgated however,.
according to press reloases 1ssued at the time. of the
announcement, CEIP will draw on the leglslatlve ehperlence of thex“
Canadian Exploration and Development.Incentive Program;(CEDIP)5=an:
cxisting grant initiative provided ts theé=8il and g.a.s‘s.ector.:"!"‘l
Given thc fact that CEIP is, at the t1me of writing, stllfqhn thelV
formhtive stages, what follows is necessarily a tentatiye.
preliminary description of how thetprogram will operate.
Discussion here focusses on the mineral industry components of the
program. Rcference to oil and gas aspects will only be mede Qhere
Lhis sheds light on mineral exploration.
B. Operation " | ®
. .
The primary objectives of CELP are to improve the ability of

junior exploration companies to raise equity in the marketplace

and cintribute to the <conomic development of Canada.355 Pursuant
to the program, grabts of thirty percent on up to $10 mili%;n a
vear of eligible expenses incurred by qualified companies that

o
finance grass-roots mineral exploration by issuing flow-through

&



shares will be made available.336 This means that an eppllcant could
receive up to $3 million per year in CEIP grants._ The program ls‘x
apparently intended to compensate for357 the gradual phasing out of_
the Mining Exploration Depletion Allowance prov1ded through the
~tax system and discussed earlier in the'paper; in fact, the .
mineral component of CEIP is scheduled to take effect jnst ‘as the

33 1/3% MEDA rate is reduoed'to 16 2/3%.358 1t is anticipated that;
the program will deliver more than $200 million per year to the |
Junior m1n1ng and 011 and gas exploration 1ndustr1es; generating :

more than ﬁ?OO mllllon in act1v1ty ahnually 359
. ©

The definition of- expenses ellglble for CEIP wlll be that
descrlbed in sub-paragraph 66 1(6)(a)(111) of the Income Tax Act
that are renounced under ss. 66(12 6) or. (12. 66) of . the Income Tax
Act. 350 Only those expenses lncurred pursuant to an arm’s length,
oorporatlon-lnvestor flow—through share agroemcnt arc ellglble.?“l .
The corporat1on incurring the expenses has the option of keeplné

the grant for itself or flowing-it through,to the investor.362

"\
To be eligibfe for CEIP grants, the corporatfon must have
incur;ed explorationAexpenses_prior to filing an application for
payment.3683 The administering department (the Department of Energy,
Mines.end Resources) has commitfed itself to a streamlined
- approval process, with no delays in funding and no pre-approvals
necessary before companies enter into gggw-through share financing
r'a\sjgreeme_fn'i;s and obtain funding for their programs’.364 This having
been‘said, expenses claimed Qill be subjecct to verification and
audit.365 CEIP will be administered throggh'existing EMR offiees

located in Calgary and Weyburn, and in new offices to bE

established in Vancouver, Kirkland Lake, Val-d'Or, Saint John and

! ' F}
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St. John’'s.?86 It is anticipated that ebout one hundred officials

-
-
-t

will be needed to process CEIP appl1cat10ns fthis-ie‘ebeﬁt tﬁe._-

same number of off1c1als currently needed to process MEDA flow—

Lthrough tax clalms 387

C _The Cangd1an E plo;at;on agg ngelopment Incentive Ag

E;perlence

Because the leglslatlve structure of CEIP Wlll be 1arge1y
based on .the exlstlng Canadian Exploratlon and Development
Incent1ve Act368 (herelnafter "the CEDIP Act"), a brief survey of
some of }ts terms w;ll-help shed light on how "CEIP w1ll probeb}y ﬁ‘
operate. Perhaps the sinsle‘mos@.distiectivc*feature of the.CEDfPl
Aet is the mandatory, non-discretionary nature of CEDIP |
incentives; section 4‘of the CEDIP Act provides thaf,’where-an
application made in the'prescribed form and.manner establishes
that e qualified persenfhas incurred an eligible expense, "the
qualified person is_enfitled: subjecﬁ to the prescribed terms and
conditions and on the requisition of the Minister, to a
payment..." On the other hard, where the Mjnisfer is of the
opinion that an activity has been done in relatlon to a CEDIP
grant which lacks any "substantial business purpose",-the_Minister
can withhold or refuse payment. 389 It seems evident that the
legislative drafters were attempting o provide a Qrant syetem
whichH;perated.as auﬁoﬁatically as tax deduction syeteﬁs\fuch as
thote discussed earlier. bq this gpigt, it is interesting to note

- s -

q .
that the Departmeirt of Energy, Mines and Resources have

> 4
o .

'proﬁelga cd CEDI? Information Circulars, again resempling the tax

model . \
. K .
A sccond distinétive feature of @QEDIP, when compared 'with

’ N : \ ) ..
most of the other grant progrepsxavai able to the Canadien mining .
. \ . .' . (I?K . h e,
v R . ~,
: 2 oo W



exploratlon sector dlscussed in thlS paper is the comprehen51\c

nature of the leglslat1on" a . spe01flc approprlation 15 provided

for in the statute,37° there are exten51ve proﬂ&sions detalling the

1nformat1on requlrements ‘of applicants,371 the powers of government:A

officials to conduct audlts and ver1fy‘%la1ms,372 and even limitlng

"“the ablllty of government Lo dlsclose 1nformat10n.373 (generally

treated as pr1v1leged, xcept for 1nter departmental purposes)

Enforcement sectlons authorlze the Minister to withhold part of
CEDIP payments. or refnse payments altogether in cases of

* contraventions or fallures to‘comply with the’Act or
Y - -
regulat10ns.374 Such contraventlons are also offences whlch upoqe

conviction can lead to flnes.of up to $25 000 or 1mprisonment for
\

up to one year. 375 pPersons who knowingly supply false 1nformation,-

can on conv1ctlon .on indictment be llabye to a flne of up to. one H?’

-

i\ . ‘e
"million dollars or to 1mprlsonment for a term not exceeding flve

vears or both,376 The CEDIP Act’does not 1nclude anuexpress appcal

-

process, or set out remedies available to unsatzsfled app 1cants or 7

[
recipients. ;

P D | o »

*D. *“Summary Observatlons . '

+CEIP has some similiarities and dlfférPnCe=, when compared
&
with the MEDA tax flow-through arrangement it replaces. First,
‘like'the tax deduction system, CEIP is intended to operatec in an

autiyma*ic manner, with little bureaucratic discretion. Thﬁdemo:ht
\

of xhe incentive (30%) is roughly the same as the 33 1/3% provided

-

. 4
MEDA, ‘and it applies to the same types of expenses. Howeverl,
e ceiling of $3 million makes the incentive of most interest to
jogs, and less attractive to the seniors. This is arguably n%&

s riéus detracting charactenistic of CEIP since seniors can

sot much of their costs of exﬁ}bration against reve:ue from

r



production, pursuaﬁt to certa%p income tax provisions. If, as has
been indﬁcéted'in‘fhe pr;ss rgleases, the CEIP 1egislaﬁion"
eventually promulagated ié patterned after the'existing CEﬁIP
statute and regulatlons, unsatlsfled applicants and recipients
will not have the beneflt of clearly dellneated remedles and
appeal processes, such as. those assoc1ated with the tat system..w
The fact that CEIP is a cash payment rather than a tax deductionsvw

may make the 1ncent1ve of less 1nterest to certaln types of

investors.



\\Conclu31ons to Part Two. Mining Exploration Grants

~ Given the diversity evident in the grant programs dlscussed :
‘here, it is d fflcu;t and (somewhat foolhardy) to draw overarchlng
eonelusions._ It has been demonstrated in this part of the paper
Lthat the legal framework for exploratlon grant programs varles
from a vote 1n a schedule to an approprlatlon act coupled w1th
vuguo authorizing powers in general departmental 1eglslatlon

(&. Q. the MEIP and AMEP components of B.C.'s FAME.program) to-
eoparate and dlstlnct statute and regulatory regimes, setting out
mOStf“&EFCtS of incentive operation (Q.g{, OMEP and CEIP).
Incentive programs such as OMEP and CEIP, intiroduced pursuant to a«
fu}rly comprehensive legislative framework allow legislators,
government administrators, the private sector and the general
public a greater opportunity to determine the nature of program
operation, and, where rcievant, to predict how the program will
likely apply to their own affairs.

With respect to several of the programs surveyed here, there
were express declarations that the incentives were discretionary
and not automatic (i.e., the Quebec MEFAP, the B.C. FAME and Yukon
initiatives) while other programs seemed to thoroughly structure
digcretion and even expressly indicated that applicants were
entitled to payments upon fulfillment of certain conditions
(CEIP). None of the initiatives studied set out legal avenues of
recourse for dissatisfied applicants or recipients comprehensively
in legislation, although one program {(OMEP) did include some basic
rrovisions of this sort. With the exception of the CEIP
S i s D .
initiative, the other prégrams were all addressed directly at
explorationists, with no apparent prima facie contemplation of

investor participation.
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Some of the programs were relatlvely 1ow volume, and modest
budget (e.g., FAME and Yukon programs) wclle others were major andi{
expensive initiatives (e.g. OMEP and CEIP) Wlth the exception B
of the Quebec program of asqlstance to prospectors 1n Bas—SaiQt—‘Y
Laurent and Gaspesie, all of the programs were funded by a single
level of government The ‘Quebec programs studied here were the:;}"

only initiatives which were de51gned to apply dlfferently in f‘f'

different rcgions.



Part Three: Legal Analysis of Tax and Grant Incentives

Introduction

As was discussed earlier, from a practlcal functional
standpoint, tax incentives and grants are 51m11ar.‘both are, 1n,“
the final analysis, government flIBHCLal asszstance to. prlvate o

individuals and cdrpurations, undertaken osten51b1y to achleve

certain public policy purposes. In the case of grants, theregls a

v

direct, positive expenditure made by government, whercas in thé
casce of tax incentives, the act of assistance (known as a_"taﬁ
oxpenditure”)37? is a giving by not taking. Although fundtionally
the same, the form is significantly different, and this form can,

in turn, be the basis for different legal treatment.

This "form-determining-legal-treatment” phenomenom was
perhaps no more clearly demonstrated than in the 1974 tax case of
G.T.E. Sylvania Canada Ltd. v. The Queen.378 At issue in the
Sylvania case was how a provincial tax deduction should be treated
for federal income tax purposes. At the time of the case, s. 20
(6)(h) of the federal Income Tax Act required that,

..where a taxpayer has recdived or is entitled to
receive from a government, municipality or other public
authority, in respect of or for the acquisition of
property, a grant, subsidy or other assistance .+ the
capital cost of the property shall be deemed to be the
capital cost thereof to the taxpayer minus the amount of
the grant, subsidy or other assistance...

The guestion to be decided in the case was whether the deduction
in provincial tax owing could be considered "a grant, subsidy or
olher assistance" for the purposes of s. 20(1)(h) of the federal
Income Tax Act.?379 Cattanach, J., speaking for the Federal Court

Trinl Division, stated that the provincial "legislation may te

termed incentive"380[gic], and then, after reviewing defiritinns of
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"grant" and "subsidy" concluded as follows:

‘Jc*‘h.w

..the constanf and< #m"hatlng feature in the words
"grant" and "subsidy" “I§-~that each contemplates the gift
of monﬁy from a fund by government to a person for the

public weal. Somethling concrete and tangible is to be
bestowed.....the general words "or other assistance"
must be coloured by the meaning of those words....In the.

present instance what happened was that the Government
of Quebec, for reasons of public policy, deemed it fit
to forbear from exacting from companies which mct
certain prescribed conditions, as the plaintiff did, a
greater tax under the [Quebec] Corporation Tax Act than
might otherwise have been done. This forbearance to
exact a maximun tax as an inducementl to manufacturers

is different from the act of making a grant or subsidy
available to such persons to encourage them to lncate .in
the Province for which reason I conclude that the tax
advantage made available by the Quebec Government to the
plaintiff is not "other assistance” within the limited
sense of those words as used in section 20(6)(h) of the.
Income Tax Act.38! (empha51s added}.

Cattanach, J. does not articulate why or T?w a "forbearance” is

- "different" from a grant. An appeal of Cattanach, J 's dcc151on

was dismissed. Jackett, C.J., sﬁeaking for the Federal Court of

Appeal, stated that...
[iln so far as the reductlon in tax is concexned, the
respondent literally received nothing. If a meaning
were given to the expression "received ... other
assistance"” broad enough to include such a reduction in
tax, the ambit of the rule in gection 20 (6)(h) would be
such as to include a reduction effected by various
allowances in the Income Tax Act itself that could not,
in my view, Be taken to have been intended without more
explicit language. 382

Thus, in the Sylvania case, the form of an incentive was

determinative in it recceiving different legal treatment.

In this part of the paper, the legal consequences
flowing from determinations of the form of tax and grant
incentives are discpssed. Then, the application of the fairness
doctrine to incentive administration is Aescribed and analyzed.
Finally, the potentiai relevance of the Canadian Bill of Rightg3f3

and Canadian Charter of Rights and Freedoms384 to incentive
&



programs is examined.

I. Chazggterizat;on I X ;gcentivgs

The polnt of departure for any d13cussxon of the 1egal
character of tax 1noent1ves is the fact that the act of taxatlon‘ﬂE
is in essence a unllateral taklng by government of revenue from .
1nd1v1duals 385 Although through a system of voluntary compliance
taxpayers usually supply a statement of the1r income and any money ..
owing of their own volition, the fact remains that.lf there 13 a -

failurc to report income or supply taxes owed, the governmeot-bae:

the legal authority to obtaln both the statement of 1ncome k

and taxes owed by f‘orce.-'“‘G As Patrick Robardet observes in his

article "The Canadian Charter of Rights and Freedoms as the

Framework for Emerging Bureaucratic Values in Canada:

Administrative Responsibility aod Activist Public Servants”,387 the

distinction between coerciQe instruments such as taxation and

non-coercive vehicles such as grants is crucial because...
...coercive measures automatidally involve a lack of

_consensual, or contractual, elaboration and

implementation of public intervention, and therefore
bring into play the extent to which government
unilaterally can affect individual rights in general and
constitutionally protected rights and freedoms in
particular,388

The "consensual, or contractual” character of grants is a point

which will be elaberated upon later in the paper.

The provision of tax incentives (i.e., the disbursement
function) is grafted on top of this essentially coercive,
unilateral revenue collection vehicle. 389 An individual may take
advantage of tax incentitcs, but he must report his income and pay

any taxes owing. From a formal perspective this makes for a

somewhat uncomfortable hybrid, because a vehicle primarily



" the state‘is only exercised against the rights and freedoms of

=
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designed for a unilateral, coercive taking from individuals can

also be a device for giving to individuals, .

As has already been described, an important cnmponent_gf};ﬁgi‘“

tax system is its elaborate administrative and enforcehent‘\f.ﬂ?n

structure. In keeping with Robardet s observation regardlng N

coercive acts bringing the rights and freedoms of 1nd1v1duals\into‘;J

play, the position taken here is that the hlghly'developed tax'ﬁ
1ega1~adm1nlstrat1ve,1nfrastructure is primarily attributable to-
its penal nature, to ensure that the use of unilatéral férée Sy-
» ‘
individuals where necessary and only Fo the minimuh'extent
necessary. Thus, for example, in the course of administering tax
legislation, government officials are auﬁhorized to perform
certain activities -- e.g., to‘ﬁake'deierminations about;a
taxpayer's income situation, and, where necessary, to determine.
the veracity of a c¢laim through audits, searches and seizures --
but only after certain procedures have been followed (e.g., give
individuals the opportunity to challenge assessments, conduct
searches pursuant to warrants, ete.).39% This same, elaborate
system is uéed for the determination of entitlement to tax
incentives claimed, and disbursement of tax benefits, but it must
be emphasised that the elaborateness of the system can probably be
attributable mainly to its fundamentally coercive, taking
character: the dispensation features of income tax are
supplemental, "special provisions”".3%! It is suggested here on the

basis of compariscons with Lhe legal structure assoclated with
[}

existing grant programs that it would be considerably less likely
that there would be such a comprehensive system of bulletins,

advance rulings, and appeal hierarchy if the tax system were used

\



solely for the disbursement of public funds.

Income tax 1cglslat10n 1s drafted 1n such a way. that. persons
are, for all 1ntents and purposes. entltled to certaln tax’
deductions if they meet certaln cond1t1ons392 (e ., if they have..-
incurred certa1n expenses, applled for deductlons in the proper
way, and have not engaged in tax fraud) Typlcally,
.administrative discretion 1s thoroughly structured through the use
of advance rulings, regulations, 1nterpretat10n bulletins,
circulars,‘ctc. so that tax administrators merely have a technical
discretion cnabling them to determine whether or not a taxpayer's
claim meets the terms of the legielation. If itldoes, a deduction
will be forthcoming. Where there is some dispute, the mechanisme
and;institutiohs for resolution of the dispute hare beeu
established by statute. There are no pre-established ceilings set:
for the overall amount of assistance which can be distributed
pursuant to a tax incentive so that taxpayers have to vie for a
limited amount of funds.

In short, the coercive, unilateral taking function of any
Laxation system is its most determinative characteristic. As a
consequence of its cocercive nature, an*elaborate and comprehensive
adminis tzatlve stricture is put into place to ensure that
the taking is done only pursuant to clearly prescribed procedures
which attempt to minimize and contreL %be coercive infringement of
individual rights and freedoms as far as possible. The tax
incentive function is grafted on this predominantly coercive
vehicle, and thus the same elaborate administrative structure
designed Lo control the coercive aspects of taxation is available

for the carryving out of dispensation activities. Persons appear
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to be entitled to tax expenditures if they‘fﬁlfill all the
prescribed cond1t10ns without engﬂglng in fraudulent or eva31ve
behaviour. The comblnatlon of statutory 1anguage whlch suggests
that persons are entitled to tax deductlons under certaln
circumstances, plus no limit on the amount of a331stance Wthh Ean
be disbursed, and the exten51ve use_of bulletlns,Kcirculars,

advance rulings and appeal précedﬁ}es‘to:cdnfi;é admlnlstratlve'
discretfon results in a system where persons’ have a legitimate : ' f
e\pectatlon that, upon fulflllment of certain precondltlons, they

will receive given tax deductxons.

II; Characterization of Grants
A Prelimina;x Considerationsg

AboVé all, a grant is a non-coercive poiicy-ihstruménf:' if
an.individual wants to conduct an gctivity without tﬁe‘benefit:of-
a grant, he can. If he wants to apply for a grant, he can. There
is no unilateral taking of antindividual's income asso;iated with
the offering of a grant: the income positién of a g;ant apélicnﬁt
is usually not directly relevant to the reception of financial i
assistance. There are a number of distinctive characteristics
peculiar to most grant programs: first, normally grant .
initiatives have only a limited ap?ropriation, so that not every
person who applies for a grant and meets the terms of eligibility
will necessarily receive one. Second, the terms of many grant
programs leave considerably more discretion in the hgndg»pf
administrators to determine eligibility than that éssociated with
tax administration. The recently announced Canadian Exp}oration
Incentive Program (CEIP) initiative is an exception to this

statement.3%3 Third, there is usually a specific statement in the

legislation or guidelines which ecstablishes a program declaring



that the 5 arding of grants is_discretionéry, not automatic.

Again, as hag been discusseduearlier. it would appear that_yhis
.aLutcmcnt would not apply to CEIP in: the sense that the
legislation. that eventually establlshes the program will probably
use langungc of entltlement, as with exlstlng Canadian Exploratlon.
and Devclopment Incentlve Program legislation. 394 Fourth, the‘
legislation which establishes a program often contains no
description of available avenues of recourse in cases of
disputes.355 As a result, unsatisfied grant. applicants or
recipients and third parties looking for relief must‘usgally look
beyond the immediate legal and administrative structure‘éssoéiated-
with grant administration. The extent and form of relief is

dependent. upon how a grant is characterized,

Over Lhe years, in variqus jurisdictions, grants have been
characterized by courts and legal commentators as everything from
wifts, trusts, and contracts to totally ne@ legal instruments in
their own right..3%6 The issue of characterization is not merely
acadenmic: flowing from it are determinations of the rights and
obligations of the parties involved. For example, if grants are
to be considered as no more than gifts, then it would a;peér that

government as donor would possess minimal (if any) obligations to

applicants and recipientis.

The diversity evident in the description of exploration grant
programs given earlier demonstrates the importance of commencing
the characterization exercise by examining the statutory language
of the program in question. As we have seen, some statutory
frameworks provide considerably more legal and administrative

detuail than others; some programs, such as the newly announced
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Canadian Exﬁloration Incentives-ﬁrogram Are writtén'in glmost/[’l?
"mandatory" ;gnguagg, so that appllcants are "entitled" to grants
upon meeting éertain-condltlons; 'In the Amerlcan experience.
these types of grant programs ‘are referred to as "formula
grants,”1 because there is little dlscretlon bullt 1nto the

administratlve process.

While the OMEP and CEIP legislative frameworks 5ppeaf fairiy
comprehensive when compared to that underlying the Quebec on B.C.
programs, in reality none of these programs providés
administrators, potential applicants or members of the public with
the detail needed to structure day—to—daf program operation. For
example, in none of the grant programs described is there a
leglslatlve framework which deals adequately with the issue of
legal recourse for rejected applicants and unsat1sf1ed rec1p1ents
in the grant administration prucess. The legislative language
used to frame grant initiatives is not particularly enlighieﬁing
in terms of indicating the legal nature of the grant in question:
the exploration grant programs examined in this paper use no
wording particularly associated with trusts, gifts, or contracts.
The result, then, is that grant programs are typically framed in
language which is amenable to characterization as any of a number
of legal instruments, and usually does not comprehensively
articulate the "rights", remcdies, and obligations of the parties

involved.

B. Grants as Gifts

One Amecerican commentator has speculated that the development

of a "law” of federal {U.S.)} grant "has been retarded chicfly by
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the erroneous but persistent belief” that the federal grant is a
giftd9os:
Thc misconcepﬁion p:esumably leads to the next_thought‘,
that the .donee has, and ought to have few rights
assertable in court.39%? (emphasis in original text)
Euriy American cases héldfthat‘gOVernment benefits are
"gratutities"” orA"priVilegéS"‘whiCH_could be withheld or withdrawn
on & bureacratic whim.400 Howéver, more recent U.S. Supreme Court

' distinction as

decisions have rejected the "right-privilege'
having any validity in measuring the protection afforded the

beneficiary of a grant initiative.#0!

Even on a more theoretical level, there are problems with
description of conditional grants as g€ifts. First, where
governmentris using grants as policy instruments, there are
specific restrictions on the "donee’s” use of the "gift"; hence,
it is a gift "with strings attached”. Second, it is not clear
that "gifts"” from government should be subjecct to the same’
doctrinal attention as private gifts, when the relationship-
between government as donor ..nd private parties as donees is often
more formal and discrete (i.e., single time frame, rather than
ongoing over many yecars) in comparison to private gifts
situations. 492 Clearly, charactcrization of grants as gifts would
limit the extent of rights and obligations of parties arising from

the relationship.

C. Grants as _Trusts

Legal staff to a predecessor board of the present U.S.

Department of Health and Welfare theorized that a conditional

"

grant is analogous to a trust, and that "...acceptance of the

grant places the grantee under an equitable obligation,



1?dependent of any agreement ‘on his part, to abide by the
conditions."403 One advantage to characterlzlng ‘the grant -
relatlonshlp as a trust rather than a glft is recognltion of Lhe_
trlpartlte nature of many grantq. . in ‘traditional trust theory,
there is the truster (1 e., the owner of the property or rights).:
the trustee (i. e., the person who is the vested holder of the
property or rights). and the cestui que trust {i.e., the
beneficiary). A potential consequence of such a characterizatibn
is that third parties, (i.e., members of the public) could sue as
cestui que trust to enforce the trust.*94 On a practical level,
however, it is difficult to conceive of government administrators
{or would it be grant recipients?) as trustees. It is submitted

that characterization of the conditional grant relationship as

analogous to a trust is imaginative, but a bit forced.

In aesomcewhat similar situation, the Supreme Court of

Canada has rccently considered application‘of trust principles in
a public law context. In Guerin v. Canada, 495 the Musqueam Indian
Band in Vancouver brought an action against the federal government
for damages arising from an alleged breach of trust in failing to
obtain reasonable terms of a lease on lands surrendered by the
Band to the government. Dickson, J. {(as he then was), with three
other judges concurring, held that, while the circumstances of the
case did not amount to a trust, the government ncvertheless oﬁéd a
fiduciary obligation to the Band. Dickson, J. found th£i’2Jbreach
of the fiduciary obligation had occurred, and that damages should
be awarded as if for breach of trust.4%f Wilson, J., with two other

judges concurring, held that an express trust had been created,

that breach of that trust had occurred, and that damages were
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owing.497 Estey, J., held the government liable under agency

principlesg. 108 _ T oA

Thc c1rcumstances of theluase were qulte dlstlnctlve, and
Dickson, J., in partlcular. relled heav11y on thls dlstlnctlveness
in rcnchiﬁg?his decisionf He noted that'flduclary‘dutles"
generﬁlly arisé only wiﬁh regard to obiigﬁtioné originatipgxinFé”
private law context, ;hat the Indians’ intefest ih'land is an:-
independent legal interest, not a cfeatibn of ei?her the
legislative or executive branches of govefnment. Accorging ﬁo
Dickéon, J., the Crown's obllgatlon to thatt}ntere st is therefore
not. a public law duty. While admitting that it ‘is not a prlvate
law duty ;n the strict sense either, Pickson. J. asserted that it
is‘nohcthcless in the nature of a private law duty.?09 Aécording to
Dickson, J. the conclusion thét the Crown is a fiduciary depend§
upon the further proposition that the Indian interest in the land

is inalicnable except voon surrender to the Crown.*%1l0

It socems sclf-evident that the peculiar situation of the
Musqueam Indians in Guerin v. Canada cannot be duplicated in most?
grant situatioas, but there is some helpful obiter, should a

resourceful lawyer wish to scale the "trust"/grant peak: Dickson!f

J., quotes with qualified approv?l from E. Weinrib's article, "The
Fiduciary Obligation":41!!

..I do agree, however, that where by statute,
agreement, or perhaps by unilateral undertaking, one
party fas an obligation to act for the benefit of
ancther, and that obligation carries with it a
discretionary power, the party thus empowered becomes a
fiduciary... It is the nature of the relationship, not
the specific category of actor involved that gives rise
to the fiduciary duty. The categories of fiduciary,
like those of negligence, should not be considered
closed. 412
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Extracted from ‘ts original ponféxt}ibiskssn; J;‘s liﬁe of
reasoﬁinﬂ could be applied 5y grsnt'beneficiaries-(i.e.,
conceivanly grant rec1p1ents or 1n certain cases members of the.:
public affected by the g1v1ng of the grant) to compel government‘ _ \

officials responsible for ths admlnlstratlon of a grant program-

to, for example, enforce the terms of & grant agreement.

Wilson, J., in the course of flnd1sg an express trust to
exist in Guerin v. Canada, is: mlndful of the dlstlnctxve sltuation= .
of the Musqueam Indians 313  The net effect of'Guerin-v.-Canads~;-‘
would appear to be an evsdent wllllngness on the part of the'; L
Supreme Court of Canada to find a fiduciary obllgatlon or a. trust

obligation binding on government, but only in extremely unusual‘

circumstancres not lilely to be dupllcated in the typlcal

government-private sector. grant context. In shoxt the prop031t10n_xAU

that grants are a type of trust, or that the grantor grantee thlrd
'parts relat1onsh1p creates an enforceable fiduciary relatlonshlp
among the parties is a long-shot gamble, best reserved for onlyj '

| . , : _
the moskt capable of counsel in the most favourable of fact-

y;
/
situations.
!

S

p
D. Grants as Contracts

i
-

In situations such as that associated with OMEP, CEIP, the f 
British Columbia FAME initiatives, the Quebec programs, or the |
Yukon assistance discussed ecarlier, the-relationship between
government and grant recipient in some ways closely resembles that
of a.contract: there is a written agrcemcnt between the two
parties and consideration (i.e., in exchange for the grant,

persons agree to explore in accordance with government

and
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specifications), However, some American commentators ére war& of
such a characterization. Richard Capalli, author of "Federal Grant
Disputes: The Lawyer’'s Next Domain", comments ‘that the exlstence.ii_k
of grant agreements gpy begulle persons 1nto thlnklng of the grant
as just a specialized type of contract ‘ Capalll feels"tuat J .
characterlzlng grants as spec1al typcs of contracts
overlooks some "critical distinguishing factors 1 1nclud1ng the
fact that the rights and‘recponsiGilities of‘parties'tola grant‘
arc‘primarily established by instrumentsjcﬁtside the agreement:
The agreement plays the 1imitedArcle of signaling the
start of the grantor-grantee relationship, fixing certain :
1tems such as project period, grant amount, and budget, and
(spe01fy1ng'any special conditions the grantor may have
decided to impose on the recipient...%!4% (footnotes omltted)
While Capalli may be correct in highlighting the limited nature of -
a grant agreement when compared to standard contracts, there would
appcar to be no obstacle preventing courts from characterizing a
grant agreement as a contract which "referentially incorporates"
terms contajned outside the agreement (e.g., in guidelines or
regulations).
Another American grants commentator supplies the following
rule of thumb for distinguishing grants from contracts:
It has been said that the grant is the proper mechanism
when the program to be advanced is that of the grantee,
the contract when the Government’'s own work is to be
done. %15
In the case of exploration grants, the prcgram advanced is that of
the grantee, but the information discleosure requirements attached
to the issuance of the grant mean that government is at the same
time getting work done (i.e., deteimining whether there is or is
not mincrals on a particular property usually belonging to the

Crown).
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In American jupiSprudence,‘a,distinction-is drawn-betweeﬁ“

public and private-contracts.4¥3 Enforcement by third party

beneficiaries of public“cohtfaéts‘has been endorsed by U.S;'Q;

4

courts.4!7 Canadian and British courts have to date chosen to.hqt;,f

make the public/privatewéOﬁtract”distinction, with .the réSulﬁfi

being that traditional nptibns-pfmprivity,of contract contihué to -

apply and

thus prevent third party involvement in public

contracts, 418

;fE. Grants as a Now Legal Instrument

It has been suggested by an American commentator (CapalliY 

that grants are a creature of statute and that the trdditionai

doctrines

not apply:

associated with legal instruments such as contracts deo

To understand the nature of the grantor-grantee
relatisthip one must first divest oneself of any and all
doctrines and ideas derived from the law of contracts,
trust, partnerships or gifts. Federal grant law is ‘
purely statutory...?!9 The kasic point here is that
federal grant law is one of statutory interpretation and
not one of contract interpretation...the parties to

a grant do not bargain its terms. Activities, amount,~
term, corditions, modification rules, and dispute

procedures are all unilaterally determined in a federal
grant., 429

While this, approach may have its merits in the U.5. -- where

courts have taken a more active role in interpreting grants, 12t

where grant statutes have tended to bc more comprehensive, 22 and

where an Administrative Procedure Act addresses aspects of grant

operation?

23-.- the likelihood of Canadian legislators and courts

fqllowing this lead seems, in the immediate term, remote, Perhaps

the introduction of large volume, structured grant programs such

as CEIP will hasten Canadian judicial recognition of grants as new

legal instruments. It is interesting to n%fffzﬁﬁfsimilaritics
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between Capalli’s comments about the statutory and non-contractual
nature of U.S. federal grant law, and the following remarks
concerning statutory interpretation of Canadian tax law excerpted 
in Grover and Yacobucci'’s Material on Canadian Income Tax (6th

ed. ):

The proper interpretation of a taxing statute is a
difficult and technical matter, &nd subject to rules
somewhat different thah those that apply in the o
interpretation of statutes of other types. The reason
for the differences is that tax law is an artifical,
man-made concept. Consequently the rules are artifical
and have no validity out of the context of taxation or
outside the general framework that Parliament is seeking
to establish by their use, 1214

Although one may gulbbﬁp w1th’the characterization of tax law as
an "artificial, man-made concept' { quare what aspect of law isn’t
artificial and man-made?), the same type of comment could arguably'
be made with respect to (comparatively) comprehensive and
claborate, tax-like grants such as the Canadian Exploration

Incentives Program. Whether a Canadian court will arrive at this

type of conclusion in the near future is a debatable point.

F. Summary Observations

Answering the question of "Just what i, . grant?" is a
preliminary step to detérmining the rights and obligations of
partiecs involved or wanting to be involved in the grant
adﬁTﬁTEfiation process. The descripticn of exploration grant
initiuti es given earlier reveals that the legislative frameworks
vary in terms of the detail which they provide concerning program

opecration,

In Canada, the judicial slates are relatively clean: because

-

there has been no judicial determination exactly on point to date,
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it appears courts are free to interpret grants as Qifts, trusts,

contracts, or as entirely new instruments. If courts choose to

characterize a particular grént‘aS'a“gift, there would appear't5 :;_.,

be few legal obligations attachlng to the donor (government). and

few if any legal remedies avallable to the donee. Conceptualizinng 

grants as trusts or as 1nvolv1ng a- f1duc1ary obligation binding
upon government administrators is 1nterest1ng in that 1t could
lead to recognltlon of three parties to the agreement (i e.,'
government, grant recipient, and general public db cestui que‘
trust); in fact, characterization of thlrd partlgs_(l.e.;_members'f
of the general public) as cestui que tfusf;éouldAéllow‘théﬁ £§ﬂéuéfb
to enforce the‘trust. ‘However, the likelihood of Céna&ian‘C6d£ts‘l\
approving of such a potentially far- reachlng 1nterpretatlon of :

grant relationships is small.

A major préblem with the characterization of grants as
contracts is the fact that, in Canada, there has been no judicial
recognition of a distinction between private and public
contracts, and thus the traditonal notions of privity of contract
would probably prevail to prevent third party involvement. One
American commentator (Capalli) has suggested that grants are
separate igstruments in their own right, deriving all their force
from the statute which authorizes their existence, the grant
agreements themselves, and other relevant statutes. This
approach is more feasible in the U.S. than in Canada because
American grant statues tend to be more comprehensive than their
Canadian counterparts, U.S. courts-have generally adopted a more
sympalthetic attitude toward liberal interpretation of grants and

grant remedies, and there is an Administrative Procedures Act

which addresses aspects of- grant administratiova. In short,
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Canadian courts have a number of options avail#ble to them. Which
interpretation is eventually‘addptedlmay depend more‘9n ;he
specific_circumstances of the caéé to be decided.uPoh_ﬁh#h-sbme"\
clear and overriding conception of the implicationﬁ-pf.;héirﬂu{

decision.
f
A
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III. The Application of the Fairness Doctrine to
Administration

A. General

In the 1979 decision of Nicholson V. Haldimand-Ndrfolkf*

Regional Board of Commissioners of Police etlal(,‘zslthe-Suﬁfeme .
. ‘

Court of Canada, follow1ng the lead of the Engllsh courts.-_'-- R

formally recognized the notion that there may be a: procedurql dutyf

-

on adm1n15trat1on to act fairly, a duty which does not depend for‘”:
its existence on there first being a finding that a judicial or‘-

quasi-judicial (as oppbsed td an administrative action) Bad takeni:
place. Laskin, C.j.C.. speaking for the Supreme Court of Can#da,:

stated:

I accept, therefore, for present purposcs andsﬁi a
common law principle what Megarry, J., accepted in Bates
v. Lord Hailsham, [1972] 1 W.L.R. 1373 at p. 1378, "that
in the sphere of the so-called quasi-judicial the rules
of natural justice run, and that in the administrative
or executive field there is a gencral duty of
fairness."4268

When this duty of procedqral fairness applies, and what it
constitutes are two questions which decisions since Nicholson are
beginning to "flesh out”.%27 In the 1979 Supreme Court of Canada
case Martineau v. Matsqui Institution Disciplinary Board, 128
Dickson, J. (as he then was} observed that natural justice and
procedural fairness should be viewed as a continuum, nol as two
separate and distinct concepts.*29 Dickson, J., also commented on
the use of certiorari as the primary remedy to be used in reclation
to issues of procedural fairness:
Certiorari is available as a general remedy for
supervision of the machinery of government decision-
making. The order may go to any public body with power
to decide any matter affecting the rights, interests,
property, privileges, or liberty of any person. The

basis for the broad reach of this remedy is the general
duty of fairness resting on all public decision-
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makers, 130

For tax or grant 1ncent1ve admlnlstratlon tcﬂfall w;thln the scope

of the falrness doctrlne it would appear to be nece sary to

| establish that an admlnletrators dec131on 1n relatlon to the
prov1s1on of a tax or grant 1ncentiVe affects a rlght, 1nterest orif
pr1v11ege of an 1nd1V1dua1 ThlS may be’ ea31er w1th respect te'
certain 1ncent1ves (eg. the Canadlan Exploratlon Incentlves

Program) than others (eg. the-Brltlsh Columbla FAME 1n1t1at1ve)

More will be said on this issue infra.

The content of procedural fairness would appear to be highly
variable, depending upon the particular statutory context in
question. In a recent article, Professor David Mulf%n, after
zsurveying and efi}ysing cases since Nicholson, observed that
"courts arc looking far more closely at confidentiality and non-
disclosure claims", 43! and then added...

[wlhat the prison, parole and university cases and the
growing unwillingness of the courts to entertain claims
for non~revelation of information also tell us is that
there may be an irreducible minimum component of
procedural fairness, namely, the right of those affected
to sufficient information as to and notice of the
contrary evidence and arguments to enable the effective
presentation of the contrary case.432
It should be stressed that prison, parole and university cases all
represent somewhat formal decision-making contexts when compared
with most grant or tax incentive administrative situations. In the
same article Mullan concluded with an articulation of "the
recognized core values” 433 of procedural fairness:
...adjudicatory independence and the right of those
affected to sufficient notice of the relevant issues and
cvidence to enable effective participation in the sense
of an opportunity to present contrary evidence and

arguments....Within the basic core values, however,

there is much room for modification and variation...334

The issue of what procedural obligations attach to the
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administration of tax deductiohs and grants réises mény guestions.,‘
both on a theoretical andApractiqg; level. Unfortu;atqu, pnly
the most important of'these-éan_bé:éddréssed here. 'I#'is"“
suggested that three major stﬁmhliné'blocks‘which ¢ouid-p;eﬁent‘
courts from attadhing:benefiéiél'érpcgdugél obligatibnslan‘fdﬁﬁ
deduction and grant ﬁdministrationi#re ;s.fdl;owsr.. |

(1) grappiiﬁg with the diétinctioﬁ between.pfiVileéeé hnH‘ 1f

“rights; = - N

(2) deriving duties o“obligétipnﬁ‘for a Minister to
distribu@é'grants oé gai deduction$;,tb supply reasons .for
decisions, fo‘give-anszpbrtuﬁity tbffeply,‘etc. on the‘bﬁéi;iﬁ
of legislation and guiaelines which pfovidé variable (and
usually minimal} guidance;

-

(3) finding reasonable ﬁarﬁllels for extending the‘faifneés
doctrince to grant ;nd tax dedugtioﬁ situdtions, such és
fairness in the granting of pcrmissions.(é}g,,‘1icéncés) 5hd
in the soliciting of tenders for contracts.

These three issues are the subject of discussion below.

B. Privileges vs. Rights

Grants and tax deductions, being cxamples of "government
largesse"”, do not easily fit within a legal system which focuses
on the concept of rights. This is well demonstrated by the
following excerpt from an American admin;strative law treatise:

"he notion of "privileges" has created a great deal of
uncertainty about the permissible mechanlics of _
government. If the government was not obliged to give
something in the first place, then if it did in fact
give that thing, it merely conferred a privilege rather
than recognized a right. A donee of a gift -- a
privilege -- could not complain if, after a time, the
donor chose not to continue his generosity. Moreover,
the donor (that is, the government) could make his gift
{that is, confer a privilege) on whatever conditions he
might choose. The donce need not accept the gift, but
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if he did accept it, he fook it on the terms sect By the
giver,43s
K.C. Davis, in his seminmal Administrative Law Text has
commented that the idea of privilege scems rather clégrlf_io.be
somothing more than a mere label that is attached'aftér thg .5
solution of a legél-proﬁlem has been workéd'but‘on o;hef Qrounds}
Davis states that thé typical thinking is.that one has nb "right"‘
to a government gfatﬁit&, that one Qho has no "right" at.stake:lj
should not be entitled to a hearing, that in absence of a "right"
once should not even be entétled to judicial review of an
administrative denial of the gratuity or privilege, that due
process protects only "life, libertf, or.property" and not
privileges, and that therefore~courts are not called gpon to
require fair hearings when nothing more than privileges are at
stake, 436
Judging by the statemenﬁs of these two Americén éommentators,

the legal environment pertaining to grants qua privileges, appears
inhospitable indeed. Moreover, Canadian courts appear at least as
unreceptive toward the notion of judical scrutiny of privilege
situations as are the American commentateors. In Dowhopluk wv.
Martint37 {1971) (¢f. decided prior toc Nicholson), the Ontario ﬁigh
Court was considering whether it should review a citizenship
application by an alien who had lived in Canada for many years.
Addy, J., speaking.for the court stated:

...citizenship is not a right but a privilege38,,,.If the

plaintiff were entitled to citizenship as of right I

would be inclined to the view that he would be entitled

to a fair hearing, but, as stated earlier, such is not

the case, 439
In praeFicc, however, the distinction between right and privilege
is not near as clear-cut as the above-cited comments might éppear

t.o suggest, K.C. Davis notes:
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The [American] courts do not classify all interésts as
ecither rights or privileges; instead they often give .
legal protection to what they persist 1n calllng
privileges. %49
In de Smith, Judicial Review of Adm1nistrat1ve Actlon (3rd
edltlon, 1973), it is suggested that "rights"” must be
understood...
.+.in a very broad" sénse... It. coﬁprlses‘an etthsxverf
range of legally recognized interests, the categorles of
which have never been closed...‘*f
Emerging from de Smith's suggest1on is the notion of actionable
interests", as opposced to the in-out dlstlnctlon between rights
Hgnd privileges. The above-cited passage from de‘Sm;th was‘quop¢a“
Ji;h approval by Clement, J.A., speaking for the Albe:ta:Sufteae:
Co&gt Appeal Division in Re Harvie and Calgary Regional Boafdlﬁf
Planﬁ@ng‘“z (1978), although it should be ndéted that Clemenf, J:Kt
was igvthat case considering neither a grant/tax deduction nor a
privilege situation.
The "privilege/right” distinction seemed to be lurking bechind
the recent federal Court of Appeal decision of Scarborough
Community Legal Services v. The Queen,443.where the court held that
the Minister of National Revenue was not obliged to give a hearing
with respect to an application for registration for charitable
organization status pursuant to the federal Income Tax Act,
Status as a charitable orgapization has a number of {?x benefits:
qualifying institutions arec exempt from tax, plus donalions made
to them are deductible by donors in computing their own taxable
incomes. 4% The appellant legal clinic was denied charitable status,
and claimed that the decision by M.N.R. breached the rules of

natural justice or procedural fairness in that the declision was

reached without giving prior notice of the casc against it and an
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opportunity to meet that case. As well}'the'appellant alleged an
error of law was made by the Mlnlster. ut_thTS“is not germane to
discussion here.‘ It should be noted that the Income Tax Act
provxdes that upon refusal of the M1n1qter to reglster an entlty
as a charitable organization, an appeal 11es to the Federal Court
of Appeal.

Applying the criteria set out in M.N.R. v. Coopers &
Lybrand, 145 Marceau, J., {(who along with Urie, J., dismissed the
nppeal) held that the Minister’s function in denying charitable
status constituted a purely administrative act.?9% Requiring a
hearing would be to go beyond Parliament’s will as reflected in
the legislation. Justice and equity would not be better served by
requiring a hearing. 417 Marccau, J. seemed to be strongly
influenced by the fact that the statute did set out an appeal
procedure in certain circumstances:

If the decision is wrong because the law was improperly
applied to the facts or becausc improper qualification
was attributed to those facts, the appeal will remedy
the situation; and if the decision is wrong because of a
failure bysthe applicant to give all the facts or to
cxposc them correctly, there is nothing to prevent him
from renewing his application, 448
Urie, J. and Marceau, J. distinguished the case from Renaissance
International v. Minister of National Revenue, *%? where it was held
that a revocation of charitable status was a decision which
required notice and an opportunity to be heard. With respect to
the differences between Renaissance and Scarborough, Urie, J.
observed as follows:
First, and most importantly, as I sce it, in that case
Renaissance had been for some time registered as a
charity so that the revocation of its registration took
away from it an important privilege which it, and donors
to it, had had for some time. From the fact of that
registration there flowed other benefits to the

organization such as, for example, the ability to
indulge in financial planning for its charitable
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activities which might well lose in part if donors to. it
lost the right to claim deductions for their
“donations. Those benefits, as a matter of fairness,
ought not to have been terminated without giving the
beeficiary of them at least the opportunity to know the
reasons for the proposed revocation and to make :
representations with rcspect thereto. Clearly, no such.
rights can have accrued to an applicant fdor - - . .
rggistration.‘45° (emphasis added).

The dissénting judge in the Scarborough casé, Heald; J.; 
maintained that the decision regarding registration as a'
charitable organizétion was quasi-judicial in nature,451.aﬁd thatf_
"natural Jjustice or the duty to act;fairlylwould require, perhaps,
a telephone call or a letter to the appellant adviéing df the
Minister’s difficulties or problems with the nppli;ntion, thﬁs
giving the appellant the opportunity to, at least, attempt to
answer the Minister's objections."452 It can be seen that Lhe
essence of the dissenting position of Heald, J. resembles the

“recognized core values” of procedural fairness espoused by Mullan

and discussed earlier in the paper.

Following the reasoning of the majority in Scarborough, it
would appear that a Ministerial decision with respect to
eligibility for an exploration tax deduction would depend on
whether the ability of the taxpayer tP apply for a deduction could
be described as a "right", so that as a rgsult the Minister would

be under an obligation to give notice andjan opportunity to be

v

w“
heard to thc applicant prior to making a determination. With the

exception of the CEIDP initiative (which if it follows the CEDIP
form will expressly usc the word "entitlement"), the likelihood of
courts characterizing any of the mining exploration grants
discussed inrn this paper in tcrms of rights appears small.

Although there is evidence of growing recognition that the
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pr1v1lege/rlght distinction is too black and whlte for praotloal
application to dec131ons regardlng government largesse ; ‘cases
such as, Scarborough demonstrate that the notions of pr1v1leges andf”

rights contlnue to 1nfluence procedural falrness declslons._.;ﬂf

' C. Finding ah Oblization to Act Fairly T ntive .
Admin tion §ituations : o e R

The brlef survey of cases prov1ded below 15 lntended to

1llustrate how far courts have been prepared to ettend\the 1';:1

. s \ .

obligations of procedural falrness in the awardlng‘of.tax “'

incentive, grant or similar administrative sltuatlons._Due-to‘a

paucity of cases dealing specifically w1th grants or tax-\'
incentives, decisions involving situations somewhat analogous to

\ , .
the awarding of incentives are also lncluded. : .

'

In British Oxygen Co. V. Mlnlster of Technology443(1971), the_'””

Hlouse of Lords were considering. an incentive soheme 51m11ar:1n

some respects to the mining exploration grant programs discussed

earlier in the paper. Pursuant to an English industrial

Ly

development act, a government entity (“the Board") was authoriZedn
to make grants to indnstry. British Oxygen claimed that it “had a
right Lo a grant, because it had met all relevant conditions for
cligibility. Lord Reid, .with whom the majority of the court
agreed, stated:

I cannot find that these provisions give any right to
any person to get a grant. It was argued that the
object of the Act is to promote the modernization of
machinery and plant and that the Becard were bound to pay
grants to all who are eligible unless, in their view, a
particular eligible expenditure woulid not promote that
object. That might be good advice for an advisory
committee to give but I find nothing in the Act to
requir~ the Board to act in that way. If the Minister
who now administers the Act, acting on behalf of .the
.Government, should decide not to give grants in respect
of certain kinds of expenditure, I cun find nothing to
prevent him. There are two general grounds on which Lhe
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exercise of an unqualified discretion can be attacked.
It must not be exercised in bad faith, and it must not
be so unreasonably exercised as to show that there
cannot have been any real or genuine exercise of the
dlscretlon 454

-

Note that Lord Reid characterizes thé statute in consideration by

the House of Lords as authorlzlng unqual;f:ed Mlnlsterial
-dlscretlon. It would appear that Canadlan courts could apply thc
same type of reasonlng W1th respect to many of the minlng
explorat1on grant programs examlned earller, where very little ;f
any leglslative guldance 1s prov1ded as to how the granib are to
Ibe dlstrlbuted. On the other hand, the newly 1ntroduced Canadian-
Exploratiqn Incentivé Program, if'drafted using'language of
entitlement énd detailed-eligibility provisions sihildr to
existing CEDIP legislation (as d;scussed in Pgrt Two of the paper,
sﬁpra), would appear to be distinguishable from the ungualified
discf;tion charactérisitic of the legisTation under exqmina;ion.in

the British Oxygen case.

In Re Maple Lodge Farms Ltd. and Government of Canada et
al.135 {(1980), the Federal Court of Appeal considered whether the
federal Minister of Industry, Trade and Commerce had any
discretion at all to refuse chicken|import pérmits applied for and
if he dié, whether he refused to issue the permits in question for
.irrelevant reasons. The Court held that the Minister had
discretion, tha{ the Minister was entitled to promulgate and, refer
to guidelines as a general rule in the exercise of his discretion
(British Oxygen“is referred to witﬂ apparcn£ approval) provided he
cannot fetter his discretion by treating the guidelines as binding
~mon him and excluding other valid or relevant reasons for the

exercise of his discretion. 536
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Courts have gone to considerable'lengthé‘tuffind bulicy
binding upon seemingly unfettered dlscretlon. The case of
Padfield v. Minister of Agrlculture, Fxsheries and Food457(1968)
concerned the discretion of a Mlnlster to refer a. cowplalnt to an
investigatory committee) pursuant to the terms of the Engllsh |
Agrlcultural.Markrtlng Act, 1958, The House of Lords held (4 1)
that Parliament conferred a dlscretlon on the Mlnlster so, that 1t.

\

could be used to promote the pollcy and obJects of the Act (whlch .

the court dlsrerncd from readlng the prov1s1ons of the Apt) The
House of Lords further held that though there mighkt be reasons
which'cqyl justhfy the Minister in refusing to refer a ;omplaint,l
. liis discretion w s‘not unlimited and, if it appeared thest the -

N
effect of his refusal to refer the complaint to the investigatory

.
-

committes was to frustrate the policy of the Act, the Court was
entitled to interfere.?58 The Minister was ordered to consider the

cemplaintl. according to law.
. fﬂnq o

The Padfield case was referredftagfgngoser v. R. in Rtght of
British Columbia®5% (1982), where the discretion of the B.C.
Minister of Highways to extend a road through the subject’sr
property pursuant to, the B:E;_Eighway Act160 was under consideration,

-

Hinds, J., speaking for the B.C. Supreme Court; conclud?d that
absolute ministerial discretion (such as inﬁthe Moser case} will
usually afford no procedural protection, and any attack upon such
a decision would have to be founded upon abuse of discretion.46!
The Court held that, on the facts of the case, the Minister’'s
actions in applying provisions of the Highway Acc to the

pctitioner's property, and in ncgotiating a "relocation” for the

road in question with the petitioner, constituted abuses of

rd
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discretion. 482 Courts generally tend to exhibit a greater

willingness to intervene in the decisions of administrators when

propertied interests are involved. 463

In short, for courts to flnd procedural obligations binding .
upon dlscretlonary processes such as most grant or ta\ 1ncen£ive
administration, . they w1ll typlcally lock first to statutory
language 1ndlcat1ve of a rlght to ass1stance (eg.. is the word.
"right" or entltlement" used in the legxslatlon°) and then look
to policy as enshrlned in leglslatlon and guldellnes. Courts mayi'
be sensitive to actlons whlch can be 1nterpreted as frustrating
the pollcy of leglslatlon in questlon, moreover, courts appear
alert to the possibility of admlnlstrators 1nadvertently blndlng
themselves to,non—legal guldellnes. Flnally, courts may 1nterpret
—

actions contrary to a plaintiff's intere<ts as an abuse of what

appears to be relatively unfettered- discretiou.

{1) Analogous Casgses

With so little Canadian judicial discussion directly on the
subject of procedural obligations attaching to the admlnlstratLOn
of tax deductions and grants, the Jud1c1a1 treatment of legal
sivuations analogous to such administrations becomes a "next best”

option worthy of exploration. In this context, three situations

~roughly similar to the awarding of tax incentives and grants are

those associated with the granting of permissions (e.g. permits
and licesces), the soliciting of tenders for governmcnt
contracts, and the withholding of benefits (e.g., low-rent public
housing). These three analogous situations are briefly canvassed

below.
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{(a) _Granti o ermigssions _ | .
In McInnes'v Onelow Fane*“‘ (1978) the-English Chancery

DlVlSlon con31dered what procedural obllgatlons attached to the.
granting of llcences by a non-governmental, unlncorpo;ated body
which regulates boxing in England (the Brltlsh Box1ng Board of
Controi) The key legal issue under dlscu551on in the case was'.d
what are the proccdural requ1rcments where there are no

provisions of any‘statute or contract either conferring & right to
the licence in.ceftain circumstances, or laying down the procedure
to be observed, and the applicant is seekieg from an unofficial |
body the grant of a type of licence that he has never held before,
and, though hoping to obtain it, has no legitimafe expecfation of
roceiving?1653 Although it is sclf-evident that there are
significant differences between this licensing situation and the
mining cxploration tax incentive and grant awarding situations
(discussed further infra), the basic similarities (e.g., no
provisions conferring a right, no procedure set out) make the
case relevant to many of the incentives discussed in this paper.
Megarry, V.C., speaking for the court, went on to say that

there were mepy';easons why a licence might be refused to an
upplicunt of complete integrity, high repute and financial
stability; that some day be wholly unconnected with the applicant,
as where there are already too many‘licensees for the good of
boxing under-existing conditions; that other reasons will relate
to the applicant and may be discreditable to him, as where he is
dishonest or a drunkard; or they may be free from discredit, as
where he suffers from physical or mental ill-heéalth, or simply
lacks the personality or strength of character required for what

no doubt may be an exacting occupation. Megarry stated that there
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may be no ’'case against him' at all, in the sense of something
warranting forfeiture or expulsion; instead, there may simply be

the absence of enough in favour of granting the‘liéencé) thgt'iﬁ

most cases the more demanding and respdnsible the occupatidn_forf,5 '

which the licence is required,‘the'éreafer.will be the pért likely,~"

to be played by considerations of the general.suitability-of the
applicant, as distinct from the mere ébsence of moral or other
blemishes. The more imporant these_general considerations are, the
less appropriate does it appear to be in Megarry, V.C.'s opinion 

to require the licensing body to indicate to the applicant the-

. . t
nature of the ’case against him'.466

Megarry, V.C. concludes that there is no obligation binding
on the Board to give the plaintiff even tﬁe ¢ist of the reasons.
why they refused his application, or proposed to dd'so; 'Megarry
remarks: |

I think that the courts must be slow to allow any
implied obligation to be fair to be used a2s a means of
bringing before the courts for review honest decisions
of bodies exercising jurisdiction over sporting and
other activities which those bodies are far better
fitted to judge than the courts. This is so even where
those bodies are concerned with the means of livelihood
of those who take part in those activities. The
concepts of natural justice and the duty to be fair must
not be allowed to discredit themselves by making
unreasonable requirements and imposing undue burdens.
Bodies such as the board which promote a public interest
by seeking to maintain high standards in a field of
activity which otherwise might easily become degraded
and corrupt ought not to be hampered in their work
without good cause. Such bodies should not be tempted
or corerced into granting licences that otherwise they
would refuse by reason of the courts having imposed on
them a procedure for refusal which facilitates
litigation against them.4%67

Clearly, major distinguishing factors between McInnes and typical
tax incentive and grant situations are the fact that McInnes

involved a non-governmental granting body, a licensing rather than
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a financial expenditure, énd the totél-absenSe of prescribéds

legal criteria of entitiement‘attaching'to_the permiséion‘ih :
question. Still' however, it ié submitted that the:Mcinhes‘éasé _;
atunds for the prop051t10n ‘that courts are generally loathe to -
interfere w1th decisions of more sp001allzed bodles who dlspenée  “.
benefits, unless there are some explicit 1nd1cat10ns of

unfairness (such as contravention of prescrlbcd standards)

In Canada, legal treatment of government declSlons to,@,

permits or licences appears unsettled. Thus, for-example, in
Maple iLodge Farms Ltd. and Governmen£ of Canada et al?88, the
Federal QOurt of Appeal held that the Minister had discretion to
“issue or rcjéct chicken import permits, and fo promulgate
gufdelines concerning the permits. It was held by the court that
the Minister could exercise his authority to issue or reject
applications for permits so as to achieve the policy of‘the Act.
The court outlined a number of reclevant considerations which the
Minister could take into account in reading a permit application
decison, but did not make any direct reference as to what types of
procedural obligations {e.g. the "right" to reason, to respond)

woere binding on the Minister.

- Cattanach, J., in the Federal Court Trial Division decision
of Ghuman v. Minister of Transport et al469 (1983) suggests (in
obiter) that limited procedural duties are owed by licensing
authorities in the granting of a}rport taxi licenses. Cattanach,
J. stated that, broadly speaking, the airport general manager
functions as a licensing authority and grantingfa licence may be
assimilated to that of.g call for tenders. He considers
applications as bids a;t considered and exercises his discretion

LY
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accordingly in making an award.470 Cattanach went on to say t:
Thus I should think he is at the other end of the spectrum
and his role in granting licences or authorizations is
akin to that of an executive licensing authority free
from express procedural duties and under no implied duty
to observe the rules of natural justice.

This is predlcated upon the concept . that ‘the grant of a
licence is a pr1v1lege 111

The conceptual and contextual leap from cases éoncerning'the"
awarding of 11cences to those concerning the awardlng of contracts
for tenders has a certain -immediate appeal, but, it is submitted
that there are significant dlfferences between the two types of
government actions which can make such leaps‘perilous. On this

point, more will be said in the next section.

(b) Calls for Tenders _

In Allard Contractors Ltd. v. District of Coﬁuitl#m et al.472
(1983), an unsuccessful applicant for a government call for
tenders (a sale of land) commenced an action against thé _
municipality who called for the tenders. The plaintift claimed,
inter alia, that ,the municipality had failed to act fairly in
considering certain evidence concerning the plaintiff’'s tender,
in failing to give the plaintiff an opportunity to know and
controvert the evidence, and in not giving the plaimtiff
sufficient oportunity to waive certain terms and refine his oéfer.

Locke, J. speaking for the court, held that, short of a
general duty of good faith (i.e., no evidence of fraud or
improper motive or collusion)473 the sale of the subject land did
not require the rules of fairness to be applied:

.I cannot bring myself to the opinion that fairness or
natural justice is required in this ordinary everyday
commercial process -- free and unfettered as I see it =--
with the exceptions that I have set out. I think,

therefore, that the whole is indeed an executive act. 1
do not, therefore, think that Allard or any other person
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. was entitled to be represented at the in camera meetlng
of council to indicate his views in opposition: to those
which might be ‘advanced against him. A do not . think
that his case.displays »nr indeed ‘comes near to the
admlttedly incomplete crlter1a quoted by Mr. Justice .
Dickson [in ‘M.N.R. V. Coopers & Lybrand *(1978)(scc)
discussed earlier]. And in particular for myself I have
some difficulty in finding any "rlght" of the. petltloner
Allard or of anyone else other than that of an N

.. opportunity of going and making an offer to coun011. _
"Nor, or course, do I find any penalty 01v11 or: crlmlnal
attached thereto. %74 . ol

In another tender for contract situation, in Transhelter Group

Inc. v.. Commlttee on Works -and Operations475 (1984), the Manltoba
.

Court' of Appeal dismissed an application, for certiorari to quash

the awarding of a contract.176

As enunciated in the reasons for decision of Locke, J., in
Allard, there would appear to be a fairly sound rationale behind
the resistance of courts to attach procedural fairness obligations
to commercial operations of gerrnment. A key distinguishing |
factor between commercial tender for contract and grant/tax
incentive situations is the fact that the primary objective of
gg;ernmcnt ¢ommercial contracts is the efficient provision of
goods or services to the government; wheyeas the primary objective
in the awarding of grants or contracts is presumably the
fulfillment of publie policies. In the carrying out of judicial,
quasi-judicial and adminstretive functions towarde the achievement
of public policy aims -- be it enforcement of regulatory
legislation, processing of immigration status and citizenship
claims, or the ewarding of permits, or grants and tax deductions --
the adherence of decision-makeys to at least a minimum core of
procedural fairness values, ,and not just administrative
efficiency, can be justified. It is in this sense that the Ghuman

decision (discussed supra) might be a dangerous step: the
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awarding of airport taxi licenses can'be‘chararterized as-
primarily a commercial activity, and thus in the-fﬁrticular cﬁse
efficiency might be a paramount value over procedural fairness.
But the same cannot be said for the awardlng of many other
government permissions (e.g., alr, water and land use permits.k[
northern exploration licenses, etc ) and the prov1sion of ”

government benefits.

{(c) Withdrawal .of Benefits

While the grantlng of perm1551ons and calls for tenders cases_f
are roughly 51m11ar to the admlnlstrat1Ve processes of awarding

grants or tax deductlons, fhe w1thdrawal of beneflts cases are

morc analogous to ‘withholding of grant sxtuatlons or wlthdrawal ofﬁff

tax deduction privileges 4§ .g.y where dlsbursement of grant monies
is for some reason prematurely termlnated, or where a favourable:

tax status is removed).

In Re Webb and Ontario Housing Corporationi?? (1978);“the

Ontaric Court of Appeal held that# while the Ontario Housing
Corporation is under no procedurai‘obligation of'fairness'wﬁth
respect to an application for a lease for low—rént

housing, once that applicant becomes a tenant and thus qualifies
for or receives a real benefit of reduced or subsidized rent, the
Corporation must act fairly in deciding whether to ?erminate the
lease.478 The Court noted that tﬁere was a statutory right to
receive assistance if the plaintiff satisfies the eligibility
requirements in the statute and that, if he i not satisfied with
Lhe determination made at the first stage, he has a right to

a hearing before a review tribunal.%79 The Court referred with

approval to the judgement of Le Dain, J. (then of the Federal

Court of Appeal) in Inuit Tapirisat of Canada et al. v. Leger et



al.480 (1378), and said ...
... what is in issue in these cases ,s what is
approprlate to require of a particular authority in the
way of procedure, given the nature of the authority, the
nature of its power and the conseguences of the exercise
of thut power to the individuals affected, and, I would

add, the nature of the relationship between the
uuthorlty and the individuals affected...%81l

The Court held that the Ontario Housing Corporation acted f;irly.
when it made the tenant awarc of fhe complaints giving rise to
the proposed termination and gave the tenant an opportunity t;
remedy the complaints and to respond to them.

The facts of the Webb case are quite distinctive and
sympathetic, and could pcrhaps lcad one to-bélich that in a more
business-oriented fact-situation, courts would be less
likely to flﬁd any significant duties of procedural fairness.,
However, in several subsequent Business—oriontod cases,
courts have rcached conclusions similar te that in Webb. In
Renaissance International v. Minister of National Revenue4®2 (1983),
which dealt with the withdrawal of tax charitable status, the
Federal Court of Appeal heldathat the Minister of National Revenue
was acting gquasi-judicially, and was oblligated to notify the
charitable organization of its intentions to withdraw the
chavritable status and receive input from the organization in
question. In Garand v. Societé d'Habitation du Quebecd%3 (1984),
the Quebee Superior Court held that, after a company had been
accepted in a registry for governmenit contracts, and had because
of its registered status bid on and been rewarded a contract, then
any revocation of the contract or possibly even mere removal from
the vegistry could be considercd a judicial decision, and thus the
authorities must give the company an opportunity to hear and

respond to the recasons for the remeoval of registered status and
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withdrawal of the contract.

In the admlnlstratlve processes associeted wlth the awarding
of e\ploratlon tax deduct1ons or grants dlscussed in this paper,.
there was. not an 1n1t1al reg}stratlon os' entltlemcnt tc seceivc
procedure 1n place.-31m11ar to the cases d1scussed hére.. What
emerges from examlnation of these cases 1s that the courts appeaf
to be ccn31derably more sympathetlc to cla1ms of. breaches of
procedural falrness w1th_respect to-31tuat10ns.1nvolv1ng.fhe.
‘withdrawal of flnanc1al assistance (1h'the sense that a

"legitimate expectation” has been created), than to 1n1tial
applications for assistance. Those 1ncent1ves which most closcly
resemble an entitlement situatien, such as the new Canadian
Exploration Incentive Prograﬁ'and tax deductions would seem tc be
more likely to attract useful procedural prqtections'(cg., an

opportunity to hear and respond to reasons) in withdrawal'

situations. L '
(2) Summary Observations

Three preliminary issues whose resolution could significantly
affect meaningful application of the procedural fairness doctrine
to tax deduction or grant administration are:

(1) coming to grips with the traditional legal distinction

between privileges and rights;:

(2) finding procedural obligations binding on adminsitrators;

and

(3) drawing parallels from analogous situations which have

received Jjudicial comment;

It was suggested that a black/white privilege/right distinction

appears to no longer be appropriate for treating "modern"
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phenomena such as government tax deductions and grants. -instéad,
churts aré-beginning t0'look'to whe{her'"écti;nablé inféréstsf
arn'involved and" are affordlng basic protectlons (Buch as
prov1d1ng reasons for dec151ons and g1v1ng the affected party and
spportunity to respond) on that basis. Legal commentators 1n
hnglund and courts in the U.S. " have indicated a w1111ngness to
resolve the "government benefits" privilege problem in this

mnanner. S

)

o,
-

In determining what if any procedural obligations attach to
the grant administration p;océss, caoaurts will typically look first
nl the statutory language associated with the giving of the
assistance (eg., ;re the words "right"” or "entitlement" to
assistance used?) and then to the policy underlying the
assistance, as enshrined in legislation and guidelines. Courts
appear to be sensitive to government actions which can be
interpreted as frustrating the policy in question, and are alert
to administrators inadvertently binding themselves to non-legal
guidelines. Finally, courts may find that certain government

actions constitute abuses of discretion.

\
!

Three possible fact/legal situations which couyts (and
others) could turn to for guidance in their apprefch to tax
deduction and grant situations, are«bhofigég}/{reatment
of the granting of permissions, calls for government tenders, and
withdrawals of benefits. On the basis of a brief examination of
analogous cases in this areca, it can be concluded that the
application process probably would not attract seriocus legal

procedural safeguards in the absencejof clear statutory indicia

that this was intended, while withholding or terminating funding
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might attract a certain minimum obligation on the part of

adminsitrators to apprise the benefit-holder of the case‘dgaiq3£'3

him and providé him with an opportuhity to respond £§ ﬁhe facts :
which gave rise to the possible termination. ‘ -

. On the basis of this analysis,‘it would appear that‘the\
particﬁlar procedural fairnéss;@biigations whiéh'might attaChItq:.

tax or grant adﬂinistrators depend upon such factors as: -

S

[ S il

(1) what aspect of the adminstration process is'in
guestion {(e.g., is it aﬁ applicatfbn, a terminﬁtion or a
withdrawal?);

(2) the nature of the granf orr tax deduction {is thcre -
language suggesting entitlement in the statute, regulations,
or guidelines?);

{3} the nature of the relationship betwecen the
administrators and the applicant or benefit holder (e.g.
will withholding of the benefit seriously detract from the
applicant/holder’s livelihood?). ‘.

Given the embryonic state of current procedural fairness

jurisprudence, this list is necessarily tentative.
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~

vIV Application of Canadian Bill of Rights484% and Cagad1gg hg;; ;

of Rights and Freedoms425 to Incentives

A. Preliminary Observations . ,"_ . I R
The issue of how the Canadian Bill of nghts and Canadlan
Charter of Rights and Freedoms apply to grant and tax

administration is a complex-one. worthy of several dlssertatlons..uj

in its.own right. _What follows 1s_a brlef'surygy“of some;oﬁftheﬁ‘j:“ 

more’ important aspects of these tqusﬁatutes-rele#ant to the tax
and grant initiatives examined in this papefc

Because the Canadlan Charter of nghts and Freedoms has ) }-:

' 4

only been in effect since 1982 (in fact, one. key prov151on d1d not

come into force until April 17, 188548%) it is difficult to
predict with any degree of certainty what effect{iffany itlﬁiil.l
have on grant and tax deduction situations. If judicial
Lreatment of the Canadiap Bill of Rights i§ any iﬁdication,
cxpectations should be kept low. 1In this sectibﬂ’ﬁf‘ﬁhe ;apér,
”putuntiu]ly relevant provisions of_Fhe Bill of Rights and.the;-

Charter are described and analyzed. Comparisons with the American -

cxperience arc made where appropriate.
A

B, The Canadian Bill of Rights

At first glance, a number of prﬁvisioqs of the Billlof Rights
could pertain to gspects of tax deduction or grant processesl
However, the fixation.of Canadian courts on their being a right
at issue, and the aﬁplicafion of ihe Bill of Rights to individuals
remain major sLumb}ing blocks. In Dowhopluk v. Martin et al. 487
{1971} {discussed supra) the Ontario‘Higthourt ruled that since

citizepnship was a privilege and not a right, the Bill of Rights

had ne application to a Ministerial denial of c¢itizenship. This
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same type of reasoning applied to a flnan01al u531stance context
would limit the usefulness of the Bill of Rights to grant and ta\}

incentive admlnlstratlon. Amerlcan courts have larg?ly overcome

the pr1v1lege/r1ghts conundrum, and thus constitutlonal

LIS

protoctlons contalned in. the flfth and fourteenth amendments have w.

beenlfound to apply to pr1V1lege“ (1 e., beneflt) 31tuations.‘33 ‘;u‘

In Canada, howevef, as the Dowhopluk case demonstrates, the
11ght/pr1v1lege distinction may be a contlnulng obstacle
preventlng B111 of nghts protectlons from extending to many

1noent1ve situations.

. : - T
‘A second general point concerning the Bill of Rights is that -

-

its relevant terms refer to the the rights of "indi&idunlof.-nopf
corporations; thus, in R. v. Colgate Palmoli&e Ltd.499.(1971) tnﬁ
6ntario County Court held that a corporation is not an‘individndi
within the meaning of s. 1} and that a soction of combines
investigation iegisiation which specifically‘excludéd tho-right:of |
a corporation to trial_by jury did not offend the pfovisions~of‘s.

1 of the Bill of Rights.

Section 1 of the Bill of Rights rcads (in part} as follows:’

It is hereby rgcognized and declared that in Canada
there have exi®ted and shall continue to exist without
discrimination by reason of race, national origin,
colour, religion or sex, the following human rights and
fundamental freedoms, namely,
(a) the right of the individual to llfe, liberty,
security of the person and enjoyment of property,
and the #ight not to be deprived .thereof except by
due process of law;
(b) the right of the individual tc equallty before
the law and the protection of the law; ...(emphasis

added)
The reference in s. 1(a) to a right of an individual to "enjoyment

of property, and the right not to be deprived thereof except by

due procéss of law" would at first blush appear to have dircct
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relevance to wlthhelalng or termlnatlon ‘of grant or special tax
status 51tuat10ns. If the pr1V1lege/r1ght conundrum can ‘be .
overcome here as inbthe Unlted States, s. 1 (a) could be 1nvoked |
to protect 1nd1v1duals from w1thdrawal or termlnatlon of beneflts ‘ f
cxcept by "due process of law‘ In the U S., grants have been'“'k
held to fit within the deflnltlon of fifth amendment property49°

[

{the Amexlcan fifth and faurteenth amendments prohlblt deprlvatlon o
¥ :

of "property, without due precess ofﬂlawf),
-Section 1(b) of the Bi;l'df Righﬁs would appear to epply-in o
Lthose situations where two individuals apply fof, but only one
receives a benefit, and the two individuals are for alllintents
and purposes identical. Again, assuming the privilege/right
distinction can'be overcome {not to mention practical problems
with proving the unequal treafment), this section would appear to
be directly relevant to grant‘and tax initiatives. According noth&
Qucbec Court of Appeal decision of International Association of.
Longshoremen, Locel 1657 et al. v. The Queen in Right of Canada et
al.®91 (1979), the difference in treatment must be based on
prohibited forms of discrimination (e.g., race, national origin,

colour, religion, or sex). Equal treatment cases are further

discussed in the course of Charter analysis, infra.

Section 2 of the Bill of Rights provides (in part):

Every law Canada shall, unless it is expressly
declared by an Act of Parliament of Canada that it shall
operate notwithstanding the Canadian Bill of Rights, be
8o construed and applied as not to abrogate, abridge or
infringe or to authorize the abrogation, abridgement or
infrinfement of any of the rights or freedoms herein
recognized and deélared, and in particular, no law of
Canada shall be construed ovr applicd so s to ...

...(2) deprive a person of the right to a fair
hearing in accordance with the principles of
fundamental justice for the determination of his
rights and obligations.
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An initial obstacle to the application of s. 2~(e)-ig5tax
deduction or grant contexts 1s the fact that 1t only refers to
fair hearings "for the determlnatlon of hlS rlghts and

obligations." Unless rlghts“ 15 1nterpreted broadly enough to

encompass 1nterests in a beneflt then agaln 1t would appear ase7"*

if the rlghfs/pr1v1lege dldhotomy klll prevent useful application;- 
in beneflt adminstration contexts. Thus,-for example, in Prata v.
Minister of Manpower and Immigrafion”2 (1976),-the Supreme Court:A
of Canada rul@ﬂ that’ allens have no rzght to remain, here. S0~ that L
theféfs;;/zzgre was no determlnatlon of rlghts or obllgatlons when ;“
a deportation order was decided upon.and hence, s, 2 (e) did not
apply. In the case of tax deductions and certain grants (eg._theh ;
Canadian Exploration Incentive Program), itimay Se easier to

establish that applicants have a right to an incentive.

In short, the Canadian Bill of Rights, as applied by courts
to date, would appear to have limited application to benefit
adminstration situations. Tﬁo key problems which.reqiie arc the
reference in s. 1 to "individuals" (which has been ihferpreted to
exclude corporations) and the preoccupation'with rigﬁ%ﬁ‘(both in
the language of the statute and in the treatment of "privileges"
by the courts). Thus, except in the case of non-discretionary
"entitlements" to individuals such as tax incentives and CEIP,
there is little likelihood that the Canadian Bill of Rights could
be invoked in incentive situations.

C. The Canadian Charter of Rights and Freedoms

{1} General
In 11982, all relevant provisions of the Canadian Charter of

Rights hnd Freedoms came into force, except for s. 15 -- the
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"equal protection" provision -- whlch applles as of Aprll 17,
1985, -Two sections of the Charter could be dlrectly relevant to
grant and tax’deductionfcontexts" section 7 (thé rlght to llfe,_'
liberty and securlty of the person), and sectlon 15 (equallty
rights). These two prov1sions are examlned below. Prior to this

examination, however, a number of prellmlnary p01nts should be

made.

First, any challenges to legiélatidn made pursuant to the
Charter are constitutional challenges, and as such the Charter
remains an avenue of last resort for lawyers. As Professor D.

Mullan describes it...
.

:..the Charter should only come into play where the
common law is not capable of sustaining the applicant’'s
claims and, while not all judges have focllowed that
admonition, it is reflective of a general judicial
disposition that constitutional issues should be avoided
if a case can be decided on non- const‘putlonal

grounds. 193 {footnotes omitted)

Sccond, it should be noted that, while section 7 expressly applies
to "everyone”, s. 15 refers to ."every individual". According to
available caset9% and statute law, %95 it would appear that

"oéoryonc" will be interpreted broadly so as to include

corporations as well as natural persons. As for "every
individual"™, the editors of The Canadian Charter of Rights -- The

Prosecution and Defence of Criminal and Other Statutory

Offences*?26 yrite:

In the carly drafts during the 1980-82 drafting process,
s. 15{1) opened with "Everyone" rather than "Every
individual”. The -change to the present wording, which
cccurred as of the January 28, 1981 Revised Resolution
placed before the Joint Committecc of the Senate and
House of Commons by the federal government, may result
in s. 15{1) not being applicable to corporations
although it will presumably be necessary to await until
at least April 17, 1985 for that issue to be argued.?*97

The initial s. 15 decisions which have come out since April 17,
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1985 have confirmed that a corporate entity isrnot anl"individud;",‘
and accordingly, corporations lack status to bring an ﬁﬁplicatidn

under this section.498

A third preliminary point is the wid; s;ope.of:£hé Chdrtéf{
section 32(1) ex;tessly states that the Chérte; applies;ﬁé\théJ:
"Parliamenﬁ and government [emphasis added] of Canada inlréSPecﬁf”
of all matters within the authority of Parliamént",\not jﬁs£sto
laws or_ regulations. Hence, it would appear, for exampie; thﬁt
government contracts are prgbably subject to the Charter, |
although...

...the fact that contracts are subject to the Charter
should not jeopardize every lease granting differential
terms to tenants in a government building, ... for the
market and bargaining strength may reasonably explain . -
these details. The focus of concern will be such
actions as a refusal to deal with certain individuals,
or unrecasonable restraints on freedom of speech or _
association which an individual has no power to reject.
in negotiating a contract.*99 ‘ o

...There will be little debate that the Charter should
apply to the actions of departmental officials, in
issuing regulations and granting or denying licences or
grants authorized under statutes. The statutory
discretion must be exercised in compliance with the
Charter, while the regulations or statutes must be
tested against 1t,>500

On the basis of this analysis, then, it would scem apparent that
government benefits -- regardless of whether they are
characterized as "contracts", "grants" or "tax deductions" -—

would by virtue of s. 32 be subject to the Charter.

(2) Application of Section 7

{(_%Bection 7 of the Charter reads as follows:

Everyone has the right to life, liberty and sccurity of
the person and the right not to be deprived thercof
except in accordance with the principles ot fundamental
justice.

Conspicuous by its absence is the phrase "...and cnjoyment of
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property...", which appears in both'the Canadian Bill of Rights,
and the American fifth and fourteenth amendments. IroniCally,
howcvcr, the tcrm securlty may be lnterpreted suff1c1ently
broadly to encompass securlty for a person s, real and personal
propcrty.J°1 Professor D Mullan, in- an optlmlstlc passage,
expounded upon the possiblities should courts choose to adopt an
expansive definition of "security of the person":
The stuff of which the section is made would on this
view be seen to embrace such things as various forms of
public welfare as well as trade or occupational
licences; not Jjust security of the person in the sense of
being free from actual physical confinement. Moreover,
if "deprivation" in section 7 is read to embrace
exclusion from various forms of benefits as a result of
initial allocative decisions, the reach of the common
law procedural fairness doctrine will have been expanded
dramatically. At this point, the old concept of
"privileges" is still employed by some courts to defeat
the procedueral claims of those seeking govenment
largesse. %2 (footnotes omitted)
Perhaps not surprisingly, given Canada’'s rather conservative
judicial tradition, decisions to date have interpreted s. 7
narrowly so as not to include any economic, commercial or property
right, o3
The meaning and content of "fundamental justice” is still not
cntirely clear. According to Lamer, J., of the Suprem?ourt of
Canada in Reference Re s. 94 (2) of the Motor Vehicle t (B.C.)
(1985),%%% "principles of fundamental justice” apparently has a
substantive as well as a procedural component; moreover, it cannot
be equated with the common law notion of "natural justice”. At
this point it cannot be said with rertainty whether s. 7

"fundamental justice” provides any greater procedural protection

than that afforded by natural Jjustice or procedural fairness.

<
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(3} Application of Section 15 .

Subsection 15 (1) of the Charter states that‘every individual

is equal before and under the 1aw and has the rlght to the equal

protection and equal benefit of the law w1thout dlscrlminatlon‘

"and, in particular, W1thout dlscrlmlnatlon based on race,. national.;”

Ko

or ethnic orlgln. colour, rellglon, sex, age or mental or physical

disability. Subsectlon 15 (2) provldes that subsectlon 15(1) does
not preclude any law, program or act1v1ty that has as 1ts object
the amelioration of conditions of“dlsadvantaged 1nd1v;duals or_o
groups inciuding those that‘are dioadvantaged gzcause of racé,
national or ethnic origin, or other enumerated grouods.
2

Although similar in tenor to s. 1(b) of the Bill of Rights,
section 15(1) différs from its antecedent in a number of respectsl
First, s. 15 (1) refers to equality before "and ynder” the law.
According to Professor W. Tarnopolsky (as he then was),?%5 this
addition romoved a possible gap in the scope of the provisioo,

as implied by Mr. Justice Ritchie in Attorney-General for Canada

v. Lavell506 {1974) and referred to by Mr. Justice Jackett in Prata

-

v. Minister of Manpower and Immigration3%7 (1972). Apparcntly, the

intended effect of the additional words "and under; the law is to
extend application of the section to equality in administration,
and not just before the courts. Second, the Charter s. 15 (1)
contains the phrase "equal benefit of the law" in addition to the
Bill of Rights s. 1 (b) "equal protection of the law"” provision.
Again, according to Tarnopolsky, the addition of the "benefit of”
phrase closes the potential lacunae in coverage suggested by the
judgement of Mr. Justice Ritchiec in Bliss v. Attorney-General of

Canada398 {1978) where Ritchie states

[
N

)

/

-



- 131 -

There is a wide difference between legislation which
treats one section of the population more harshly than
all others .. and legislation providing additiqnal _
benefits to onc class of women ... The one case 1nvolve5‘
the imposition of a penalty on a racial group to which
other citizens are not subjected; the other 1nvolves a g“'
definition of the qualifications requlred for CL
entitlement to benefits.509 : '

In Ontarlo Public Service Employees Un1on et al.lv.‘National f 
Citizens Coalition Inc. et al. (1987)510 the Ontarlo Publlc | :
Scrvice Employees Union {OPSEU} alleged that tax’ laws permlttlng a’
taxpayer who carns a living by operating a_bu31nes$ to deduct‘
payments made to the National Citizens Coalition while n@t\
permitting a taxpayer with employment income to deduct

4
contributions to organizations whose primary object'is the

advocacy of political or ideological views {eg., the QPSEU)

violated equality rights under s. 15 of tl.» Charter. Galligan, J.,

spedking for the Ontario High Court held that different treatment

pf taxpayers under taxing statutes did not constitute a denial of

Wl

cqual benefit under law pursuant to s. 15(1):

I have some difficulty in understanding how tax laws can
be said to bestow benefits on taxpayers. But, having
said that, it is clear that some taxpayers are entitled
to certain deductions from their income while others are
not. The Income Tax Acts are full of examples where

one taxpayer for certain reasons has certain deductions
which another taxpayer does not have.....the fact that a
taxpayer who earns his living by operating a business is
entitled to a deduction which is not available to a
taxpayer whose income is earned by way of wages or salary
does not amount to that denial of equal benefit under
the law which is contemplated by s.15 of the Charter.31!

Nolt.e First that, similar to the Sylvania case discussed at the

~outset of Part Three, Galligan, J. had apparent conceptual

difficulties with the notion of tax legislation conferring (
benefits, even while recognizing the deductions contained in the
legislation. The second noteworthy aspect of the case for the

purposes of discussion herec is that it appears to stand for the
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proposition that tax legislation which, in the final analysis
provides remunerative advantages to Certain types of.taxpayers.
over other types, cannot be challenged under 3.,15 of the Charter. C
It is unclear on the basis . of Galllgan, J.!? 's reasonlng whether
grant programs which operated 1n a 31m11ar manner to tht tah ‘ ”~*
leglslatlon discussed here would be treated :n the same manner by
the courts.

Although the Ontario Public Service EmployeesﬂUnion baSe“
suggests that differential legislative cbnferral of benefit
situations, at least in a tax context, may not attract s. 15 (1)_
protections, the breadth of the section and its application to.
benefits has been noted in somewhat humourous understatement by .
Tarnopolsky:

Unless one 'is to presume that Parliament suffered from
verbal diarrhea, or lost control of their collective .
senses, or knew not what they were doing, surely the
courts must presume that the addition of the clause -
"equality under the law", "Equal protection of the law"
and "equal benefit of the law" must have been intended
to cover all posgible interactions between citizens and
the law, not just for protection, but for benefit as
well.512 :
The expanded effect of s. 15(1) would appear to ensure that
individuals applying for tax deductions or grants could rely on s.
15{(1) in the event of discriminatory administration under
government benefit programs; however, Lhe practical problems of
proving discriminatory administration would still remain,
Section 15(2) of the Charter esscntially condones affirmative
action programs. The yreferential treatment of native Yukon
prospectors over those from other regions in the Yukon Prospectors

Assistance Program discussed earlier might fall within the

protection of s. 15 (2).

A
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(4} 8 Summary_ Observations

In contrast to the somewhat dlsapp01nt1ng and 11m1ted effect
Bill of Rights on. beneflt admlnistratlon, the Charter offers a: '
number of promlslng avenues for the lmaglnatlve 11tlgant. The
scope of the Charter is expressly left open to "all matters w1th1n
the authority of Parliament”, not Just to 1aw or regulat;ohs.'.'
Section 7T, if'interpfeted liberally, could extend'to apply tolthe
right of a person to enjoy a person’s real and persenal property,

-

and the right not to be deprived thereof, except in accordance
QiLh the principles of."fundamental justice". The precise M
content of "fundamental justice" is still uncertain, as is its
distinction from "natural justice" and "procedural fairness”.
Scction 15 of the Charter could be applied in benefit situations
Lo ensure that applicants arc not discriminated against on the
basis of enumerated grounds. By virtue of s. 15 (2) it would

appear that affirmative action programs would probablf not offend

the equality provisions of s. 15 (1).
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V. The Instrument Choice Question

The question of which 1nstrument is- preferable, grants or’ tax
incentives, has been the subject of heated debate in Canada and
the Unlted States, with opponents adamantly swearlng to the
benefits of.thelr ch01ce5.and the dlsadvantages of thelr ﬁ”ﬁ
counterparts. A leading Amerlcan commentator has concluded
that...

.. AS A generallzatlon. the burden of. proof should rest -
heavily on those proposing the use of the tax incentive
method. In any particular situation...the first
approach should be to explore the various dlrect
expenditure alternatives.3$1!3

At the same time, surveys of Canadian businesses reveal a strong

preference for tax based incentives,3!'% and a recent British

]
-

Columbia Mineral Industry Task Force pronounced,

[t]lhe industry does not generally recommend grant

systems as incentives for exploration in British .
Columbia...Instead the industry would prefer that

exploration incentives be provided through the tax
system..,513 :

A Canadian commentator summed up the situation as follows!:
The mining exploration industry has almost. always been
adverse to cash grants. From the government's point of
view, a grant system offers a number of advantagces,
including the ability to target specific expenditures,
types of corporations, and geographical regions.
However, the bureaucracy and government intervention
which such systems 1nvar1ably entail presents serious
negatives from industry’s perspective. 516

‘In order to properly examine this question it is necessgary to

look past the rhetbric and determine what are the real differences

between the two mechanisms. An important point to keep in mind in

the following discussion is the "is/ough®” distinction: that is,

the grants and tax incentives which have been described in this

paper are not the only types of grants and tax incentives which

could or should be.available; thus, the deficicencies of the
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current incentives should'not blind the reader to the
understanding that- better de51gned 1ncent1ves are: often possxble,
and may answer cr1t101sms dlrected at the current ver51ons. The

section is organized as a series of assertlons about the value of_

esach of the incentive types whlch are then crltlcally analyzed

»

(1) Tax incentives are p;eferabie-Beeause there is already a
well-developed administrative infrastructure set upifr
processing and distributing tax deductions whereas no comparable:
structure exists for granfs.

Tt is true that there is a well-developed infrastructure
associated wiLQ tax administration, but, for a variety of reesons,
this structure is not ideally suited for the provision of certain
incentives., First, use of the tax uehicle necessarily involves
tax officials in the administration of what is in the final
analysis an initiative which more properly belongs in the
Laitliwick of the various departments responsible for resource

development. Thus, use of the tax vehicle necessitates a degree of

inter-departmental coordination not necessary with direct

cxpenditure programs: for each inter-departmental arrangement
cntered into, the likelihood of conflicts and cenfusion increases.
1u Tact, at the federal level, the current move to decrease the

altracliveness of the exploration incentives through the tax
system is directly attributable to the more general efforts at tax
reform:  incentive schemes independent from the tax system would

arguably be less likely to be affected by such reforms. 317

Sccond, the tax incentive administrative structure is
designed primarily for the processing and distribution of

nationwide or province wide initiatives. This may be appropriate
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for eome 1afge—scale programs, but is 1less sﬁited for more region-
or ccrporatlon SP&lelC ;ncentlxcs 518 Further, although there
may not initially be an admlnlstratlve structure establlshed for-
the prov131on ‘of a grant program, there is no reason why such
structure could not‘be set up. It stands to. reason that an
administration geared exc1u51vely toward the pr009851ng and
distribution of, for example, mineral and energy 1nccnt1ves,‘would
be more sensitive to the needs of the community it eerves (and
more alert to &buseef_than an admiﬁistration responsible ferf
collection and distribution of all tax provisions..

{(2) Tax incentives are less intrusive than grants,:?nd are
preferable because they leave decision-making in the -hands of the

1,

private sector, and thus involve wess government bureaucracy.

The value of this assertion depends on the perspecctive of

thi_person asserting it. From an industry standpoint, it is

2
)

almost undoubtedly true that the less government involvement in
decision-making the better. Because provision of tax incentives
is structurcd to be as mechanical (and automatic) as possible, s
this gives industry a high degree of certainty in the planning of
their affairs so that individuals can ﬁredict that. if they mect
certain conditions they will receive. assistance.

However, grant pregrams couird also be519 (and arguably have
been520) structured to-a similar extent. The fact that grant
programs frequently are considerably less automatic than tax
incentives gives government greater control over how public funds
are spent.521 While this might not appeal to the private scctor,
'it may very well be desirable for government, and for the general

public.

/
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The contention that tax ihcentives involve less gd#ernmeﬂl
burcaucracy is a dcbatable‘eﬁe' federally, the Department of
' hatlonal Revenue is enormous, and thls is" not surpr351ng glven the
.1mpact taxation has on v1rtually every adult cltlzen of Canada.:l'
WhileYthe amount of governﬁent bureaucracy assoc1ated w1th flOW*
through share tax dcductlons is relaplvely small,fthe amount Of.
"private burcagcracy cped&ed by it-is Qui;e lefge: the “middibmen?
hetween government tax officials‘and exﬁioration eompanies iﬁelﬁde;
» : T
investors, brokers, lawyefs and accountants.5322  With many af the
direct grant programs, the ncce531ty for use of thls prlvate
burcaucracy" is minimal. Federal government OfflCl&lS ant1c1pate
that. the new Canadian Exploration Incent}ze Program.will involve
the same size federal bureaﬁcracy as that associated with the
.Mining Exploration Depletion Allowance and flow-through share
provisiohs under the Income Tax Act.523 It is probably reasonable
to expect that the "private bureaucracy" associated with CEIP will

remain about the same size as that currently operating in relation

Lo MEDA and Lthe tax flow-through share pfovisions.
3 . ' -

kd
+
4

(Rf’Tax incentives are only attractive to those individuals with
income against which deductions can be offset (or the conversé:-
grants are‘preferable policy instruments because the Income
position of applicante is not relevant to their effect).

The flow-Lhrough share tax provisions which allow non;_
: produccrs {and producers with low income) to transfer their

N

explorntion deductions to theose taxpayers with high income in need
3 - ( . .

of a writeoff are an example of how income tax incentives can be

uscd by low-income uscers. Another technique for making tax

incentives attractive te low-income groups is use of the tax

credit., Tax credits can be exchanged for cash, or used to offset

)
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other tax payments. By the same token, a gr&ht?System'cdn be
designed so that qualifying persons have the option.of.converting
their incentive 1nto a. tax credlt “the Ontarlo Mlneral f{fﬁ

E\ploratlon Program is an example of thls type of hybrid grant/ta\

incentive. v !
It may be suégested b& sohe that, és;An iﬁvés£mén£A¥éhiE1é;

tax*ﬁncentives'aré;favoured ovef grant éyétems?_:Alfhéﬁgﬁfiﬁ 

is tru; that many investors seem to be-dttrapted-toitax intebff-l

initiatives such aé the flow-through share_proviéiong, grant

programs also be of interest to investors: dhus,jfor cxample,

Petroleup Indentive Program grants, which were 6ffered_by Qhe

federal fand Alberta governments during the .reign of the National

o

Energy Program encourage exploration, were known to have been *

sold by explorationists who quallfled for the grants bt were ﬂ ¢

K] -

reluctant to wait through the processing period and so sold thelr
entitlements to third parties in exchange for immediate gash.52‘

The recently announced CEIP is alsco intended to operate tﬁfcugh

use of flow-through share arrangements. : Tﬁ
. P H

In short, tax Incentives can be made attractive to low-income
types, grants can be of interest to investors, and hybrid tax/tax

credit/grant incentives are alsg possible.

(4) Grants are more visibie and accountable instruments than tax

L

incentives.

-~

In the sense that the provision of gﬁigéz requires
at least an annual legislative appropriation ®f funds, it is true
that grants arc more visible and accountable instruments than tax
\

incentives, where no appropriation is necessary and there is no

ceiling set for expenditures. However, appropriations themselves
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are typlcally npt a h1gh1y‘v1sibledjft of" the 1eg1slatures.'.as ,

was descr1bed earller, the prov151 of funds for the Brltlsh

Columbla Accelerated Mlneral Exploratlon Program (AMEP) and Mlnlng;f‘

, Fxploratlon Incentlve Program (MEIP) was contalned 1n the schedule:f

te a supply act, and d1d not even refer to the program by name.‘Inffla

fact 1n the case of the AMEP and MEIP 1n1t1at1ves thls was 1n

cf fect the only leglslatlve au\horlty for the programs. Thus,_t” -
whil'e the visibility and accountaﬂll ty of grant 1n1t1at1ves is.
superior Lo that of tax incentives; in ﬁany cases it Stlll leavesj'
a lot to be desirgd . Moreover, there is no practical reesbh'Why-”
tax cxpcnd{turcs could.net be sﬁbject to a more rigorbus
visibility and accouptability regime than is currentiy-in“piace.
Hence, neither existing grant nor tax incentives ha?e pertiéularly
commendable accountability and visib?lity regimes. | -,

It. has been demonstrated how tax ded;ctien initiatives sqch és.‘
the MEDA flow-through sharc provisions are government expendiﬁures
of public funds because -they are publi¢ revenue foregone;lhowevef,
in an act of self—eclusion, the private eector might prefer to see
tax incentives ns something other than government assistanee.
Thus, for examplc, the British Columbia Mineral Industry Task
Force recently proclaimed... o

Ig]rantqoare conducive to waste and :can be defined as
goxcrnment handouts. ' The use of CEE flow-through
incentives are based on self-incurred productivity. 528

On analysis, this proclamation can be characterized as nothing
more than a serics of misrepresentations as to the truc nature of
tax {ncvntivos and grants: both grants end tax incentives’are
government handouls, both are conducive to waste in the sense

that both encourage the incurring of exploration expensecs but for

the most part do not purpert te dictate where or how exploration

>
Se
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should take place, and-both.ﬁrélbased onﬂSelfﬁinCufredi.‘

productivity (who else is incurring the pfoductivity?)."f S

Although the above-quoted sﬁéteg§§§ of;the.B.C;:ninefal‘”
Industry Task Force is f&llagiqus,_if highlights-gh_iﬁ?ﬁpﬁg@t :
distinction betweeh‘fhe two‘formsfaf assistnnée in the miﬁﬁé ofi
many people: because éf'thgir less visible, "pevehué;fore§§ﬂe";
nature, tax incentives are less obviously governmcnthéﬁaﬁﬁts.lﬁﬁdgf’
are thus more palatable'to the p:iv#te sector and léss : |
ijectionable to the public.526 This "péxphologicélﬁhﬁr-“poiikicglif”
impact" 527 factor should not be discounted when consideringft@elﬁﬁhfg-
advantages and disédvanta'?s-of the two forms of ins£¥uméhts;-,ﬁ

»
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Conclusions to Part Three. Legel Analysis

The p01nt of departure for legal analySLS of~ the grant and

tax incentives dlscussed here was . a tentatlve determlnatlon of the‘

legal nature of the two 1nbtrument types. It wes observed that
tax systems are prlmarlly vehlcles for revenue collectlon and as
such were coercive and penal in nature.' As a consequence, tax
loé‘ slation tends* to be quite detalled, and is supported by a_aj'
large administrative machinery (e.g.,_bullet;ns, 01rculars; tax
courts, cte.), this presnmbdblx intended to ensure that tax
collection and enforcement activities are only undertaken where
necessary and to the extent necessary. Ta; incentives eopear'to‘be
grafted on top of this legislative and administrative machinery,
and to sbme extent benefit from it, in the sense that the

provision of tax incentives is a comparatively structured,

anbomhtic and visible process. . %
N

b

In contrast, and perhaps because of the fact that the
provision of grant programs necessitates no unilateral act of
force by the State, the grant initiatives examined here typically
did not uttact the hecavy legal protection§ and structuring
ussdetaLed with tax regimee. The exact legal nature of grants is
not;altogether clear: they could be characterized as gifts,
trusts, contracts or some otner new type of legal instrument. The
Ltwo most plausiblo characterizations would appear to be as
contracts or as new instruments. Flowing from the characterization
question are possible determinations of duties and obligations of
administrators and grant applicant/recipients. Clearly, express
judicial or statutory pronouncements on this subject would be

hedpful to goverpnment administrators, the private sector and the
/r B
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The protectlons assoc1ated with the doctrlnes of natﬁral
Jjustice and procedural falrness mlght apply to aspects of grant.
~and tat admlnlstratlon. Those 1ncent1ves descrlbed 1n legislationf
as being avallable as a matter of entltlement (c g tax dcductionsﬁ“

and the CEIP grant lnltlatlve) would appear more llkely to attract‘

judicial attentlon and protectlon because they more closely ‘ o ~f_-:

resemble a tradltlonal rlghts (as opposed to -pr1V1lege“)
situation. Withdrawal of ass%stance, once it has beenicstabiishedy'
seems to bek§nothbr area where courts ﬁave indicated a wiliingness:
to attach procedural protections. |

Several provisions of the Cénadian Bill of'Rights‘ahd'the
Canadian Charter of Rights and Freedoms could have application to-
ipcentives administration. In particular, the "eéual protecfion.

" and benefit" provision of the Charter (s. 15) may bc uvallable 1nl
cases of diseriminatory administration of incentives, although it
should be noted that court decisions to date have concluded tﬁaﬁi
5. 15 applieé only to protect individuals,‘not corporations. The
Charter is only beginning .to be explored by imaginative counsel.
It remazins to be seen just how powerful a tool it will’be in
incentive contexts.

From an instrument choice perspective, tax and grant
inc~ntives would appear to be largely inter-changcable.
Formulation of an incentive as a tax deductiog allows government
to make use of a pre-established legal-administrative structure, |
but this structure may have disadvantages (e.g., involvement of
several departments). Because grant initiatives ré;uire at
1éast annual legislative approprbgtions they are more visible than
tax initiatives. Both tax and grant initiatives can be structurecd

S a
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so as to be available as entitlements. Both tax and grant

initiatives can bc uscd 1n conJunctlon w1th investment schemes
TL would appear. to be ea31er to design grant programs for the -~
proylslon of d;scretlopqry apgudlpccted, low-volume rqglqn or

oN

client-specific ip@entivéuinitiativesL
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General Conclusions

'In this paper, we have described the legal framework for- the.
admlnlstratlon of several mining explorat1on 1ncent1ves 1n.Canada.,
It has been demonstrated that the leglslatlve structures currently
used to establlsh the programs, be they tah or grant types, haVe'
been var1ously 1nsuff1c1ent. Wlth respect to tat 1ncentives.-§?
major problem is the visibility and accountablllty of the |
programs, since. an annual approprxatlon by the leglslature is not
required, and there is no limit on’ the amount’ of funds whlch can‘-
. be disﬁﬁrsed, as is the case with grants. On the pther.hand. many
mining exploration grant programs are established and operated-bﬁ_
the slim legal foundation of an appropriafion contained in a

v .
supply ﬁct.JWith the‘exception of the the recently announced
Canadian Exploration Inqeniive Program, the grant initiatives
examined in this paper operate in a discretionary mahner,'whilg:
tax deductions are more automatic {(i.c., upon meeting éeftain
conditions, the deduction was forthcoming}.

Not surprisingly, the primary gourcc of legal obligations and
duties attached to administration of financial incentives is:
usually the legislation which establishes;the incentives. With
respect to tax incentives, there is a fairly detailed set of
obligations in income tax legislation establishing procedures for
the determination and awarding of deductions, supported by an
elaborate administrative infrastructure using advance rulings,
info;mation bulletins and circulars, and an appeal hierarchy. On
the other hand, with the exception of the CEIP and OMEP
initiatives, grant legislation usually provides less detailled
indication of the obligations and duties attaching to government

officials in their administration. Freguently, the most important
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source of information concprning grant operation is the agreemeﬁt
signed botwecn government and the grant rec1p1ent. This in turn
raises the questlon of how grants can be characterlzed 1nﬁlaw,..
since ccrtaln obllgations ‘on off1c1als and rlghts for grant
-appllcants and rec1p1ents w1ll ﬁ;ow from determlnatlon of the

logdl nnture of a grant Unfortunatcly, however, it is not. clear‘;:‘
at this point how courts mlght characterlze grants. If. they
determine that grant agreements are contracts, to:which the normal
rules of contract apply; then only a minimum‘set of oblig#tidns-‘
would appear to attach to administrators. If grants can be ”
considered a new legal instrument, not equétable to existing known
forms (c.y., gifts, trusts, contracts) then the obligations
'nttuching to operation would appear to depend upon the legislation_
which e¢stablishes them. Thus, for example, with CEIP incentives,

the fact that language of entitlement purportedly will be used in the
authorizing legislatior will create obligations on administration
not! possible pursuant to more discretionarf programs.

Application of the doctrine of procedural fairness woul? appear to
Le dependent upon the language used in the legiflation,

regulations, and guidelines which establish the program.

Legnl analysis reveals that the traditional treatment of
government assistance as "government largesse”, "privileges" as
opposed to "rights" which therefore entail no obligations or
résponsibilitics on the giver {govefnment) and no notions 6f‘
entitlement on the receiver, is giving way to a more realistic
characterization as benefits which affect legal interests and
generate legitimate expectations on the part of pgtqntiul

recipients and applicants. Flowing from this, courts are beginning
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to attach procedural obligations to government aésiétance

adminstration: in this respect, decisions where courts are finding
duties on administrators to lnform rec1p1ents of pendlng decisions"

to withdraw benefits and glve them.an opportunity to respond can 2-‘

be considered "the thin edge of the hedgc : ;-” N ':-: ; j._..?:.i ?

As they currently coperate, certaln characterlstlcs are"

a55001ated with the grant and tax vehlcleq. Tax-lncentives‘t fic
to be hlghly structured types of a351stance whlch leave ¥httle
discretion in the hands of officials. This mode of operatlon is
particularly well suited for high volume programs of general  ! ‘  Ty
applicability. On the other han& grant programs usually lcavc

more discretion in the hands of officials, and may be directed at

a specific region and type of individual. It should be noted,

however, that tax incentives could be designed in such a way so as

" to leave more discretion in the hands of officials, and grants
eould be structured in such a way as to structure administrative
discretion (CEIP is a case in point)}. Thus, grants and tax

incentives need not exhibit the characteristics they now typically

POSSCSS.,

- -
Even from such a cursory survey of incentive types as 1is
provided here, it is apparent that both grant and tax incentive Y
.typcs are descrving of a great deal more study. This study could

in turn lead to significant legal reform. High priority

issues deserving of examination include: the need for a more '

visible and accountable tax expenditure process, permitting proper
r

budgeting and awareness of revenuc foregone as a result of use of
incentives, the meed for definitive characterization of grants, so

that legal obligations attaching to administrators and legal

remedies can be determined, more comprehensive grant legislation,
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éeLLing out procedures for unsatisfied parties, structuring
diécretion, etc. Some of these 1ssues may eventually ‘be answered.
by the courts as a result of challenges to tax or grant
opcrqtions.'It.ls'subm1tted however,.that 1eav1ng these iséue$j ”
for coutt; to dcc1de would be a less than 1deal approach to |
reform, since 1t is likely to lead to. ad hoc, plecemeal solutlons:

in an area conducive to the more comprehensive attention

associated with legislative reform.

With respect to the issqp of legislative reform, a number of
different approaches could be taken. . One constructive technique
would be to create a model incentive statute, which would include
provisions authorizing the cstablishment of programs and annual

scrutiny of its operations, the legal nature of incentives,

obhligations and responsibilities of administrators and incentive
2 <

“recipients, avenues of recourse available to unsatisfied incentive

applicants and recipients, procedures and powers for enforcement

and penalties for fraudulent activity. This model statute then

could be used as a checklist by legislators considering the
establishment of inecentive programs. Another potentially fruitful
npprégch would be Lhe creation of a general incentives statute,

which would apply to afl existing and future programs. The advantage
of this general legislation would be the consistency inllegal and

administrative treatment which presumably would ensuc upon

promulgation; od the other hand, the variability among incentive
programs might bespeak the need for more individuated trecatment
than an overarching set of legislative provisions may permit,
Short of these two rather sweeping reform measures, existing

administrative procedure legislation could be amended so that it

[
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more clearly addresses incentive operation, and financial
administration legislation could.imprpve the visibility and

accountability of incentive appropriations;5?

.In short, tﬂis Stqdy_has.reveaied_tréﬁéﬂdodsi*&#igé#éﬁé1ih;ﬁ”
mining exploration financial incehtngsﬁﬁcpbssi¢dhgda;fahd;é§ﬁallj';m
tremendous variaﬁions‘in the legdl:trégthgnt-Qf.incedpivés;}b§ i;.
the& tax or grant types. It has also dés&#iﬁédr£hefu#¢éfﬁain””1'ﬂ
position of courts in relation to treafmght:of:inééniifé;;~ Gi?éﬁ"\ri
the large sums of money invdlvad in these progrdms..ahd~their. 
potential wide application, and evidence of’misunderstﬁnding;asigd'
the true nat;ro_of incentives, there ;s a great need foerSre.
thorough study of current programs, and coﬁpréhensive legal

]
rcforms. : ) -
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Endnotes

.

1. For a slightly out-of-date catalogue of progféms provided_tb}

~

o~

the mining sectdr!.see Federal and Provincial Programs Appiicéble
to the Mining Industrf (May, 1985), published by-thg-fede551 
_Depurtmont@of Energy, ‘Mines and Resources. -

2; For example, in NewHBrunswick, pursuant to the‘Canada-Neﬁ
Brunswick Mineral Development Agfeement signed in Juﬁe 1984,
$12.37 million was allocated for the period ending in 1989 to
geoscience activities designed to provide new and more detailed
information on those sclected areas known or suspected to have a
high potential for undiscovered deposits. Activities "will |
CHCOMPASS metallic mineral dep&éit studies, regional geology,
geochemistry, geophysics, surficial geology and till gecochemistry,
goo;uiuncc compilation, and drill corc management”: sec Canada-
New Brunswick Mineral Development Agreement Annual Report 1985-
1986, p. 2. Most Jjurisdictions provide similar services.’ In
addition, most jurisdicfions.offer annual geosclience seminars.
J. For example, the COntario Ministry:of Northern Affairs offers
an "Tndustrial Infrastructure Program"”, which consists of
interest-free forgiveableeloans up to a maximum of 50% ef approved
capital costs available to private sector projexts to a§sist
'Wryiemoving specific physicgl constraints to the dévelopment of
identificd small-scale privalte sector projects”, including power
and wnter supply, waste disposal, access and cther public
services:  sece Nor-dev, Economic Development Assistance for
Northern Ontario Business, -Industry and Tourist Operators
(undated, but supplied to the author by Nor-dev in summer, 1987),
at p. 10, In British Columbia, reduced cost electricity is

available pursuant to the Industrial Electricity Rate Discount Act
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5.B.C. 1985, c. 49,‘and assistance hés been provided for the
building of access roads (see s. 12 pf‘thé Miniétry 6f Engrg&{'f’:
Mi;es Qnd Petroleum‘Resources Act; R.S;B.C. 1979, 6;.2?05.':"

4. For example, flcﬁ-thréhgh;shdre arrénggméﬁﬁgl(disdﬁ§§§d5ini f-Q:”
éreater_detéil inffa) and‘Stock.Savipgslplané.'éﬁcﬁ.astbbée inig
cperation in Quebec‘aﬁdlAlberta. |

5. For example, flow-through share inifiatives, as discuséed
infra, and programs such as the British Columbia FAME (Financial .
Assistance for Mineral Exploration} the Ontarioc Mineral
Exploration Program (OMEP) and the Quebec Mineral Exploration
Finfincial Assistance Program (MEFAP): these programs-ure
discussed in greater detail infra.

6. See,'for example, the Canada-Nova Scotia Mineral Investment
Stimulation Program, ﬁromulgated‘pursuant to the Canadas Nova
Scotia Mineﬁgl Development Agreement, ﬁhich Qrovides financial
assistﬁnce for mineral process studies to improve metallurgical
reco§ery, product quality, reduce operating cost and investigate
new techniques, among other things. A total of $1.6 million has
been initiglly allocated to MISP over the period NOVOmGCF 1985 to
March 1989: information obtained from undated pamphlet, Mineral
Investment Stimu{ation Program. A similar program operates in New
Brunswick: information obtained from Canada-Ncw Brunswick

(jointly published) pamphlet Mineral Investment Stimulation N

Program (undated -- received Summer, 1987).

.7. Tor example, Domtar Chemical Group (Sifto Salt division)

recently completed a plant-modernization with.fedcral financial
‘\
assistance provided through the Atlantic EncrgY\Conservation

3

Investment Program.

. 8. For eﬁample, the joint federal, British Columhbia, Alberta,
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Saskatchcwan, Manitoba and Northwest. Terrltorles Consultatlve‘r‘
Committee on Long Range Transport of 'Air Pollutants, flrst ‘.
n\tablished in Septcmbcr, 1980'- see Techn1ca1 Commlttee for the
‘Long- Rangc Transport of Atmospherlc Pollutant in Western and |
'»-Northcrn Canada, Annual Report, 1986 bpubllshed Aprzl, 1987.

9. .For:cthplé, the fcderdl .and Ontarlo governments are: Jblntly
providing fina;cial a551stance for abatement measures to the
maJﬁr sulphur_dioxide pellution pfqducers.

10. For example, the Alberta Energy and Natural Resources

—
el

"Motailic and Industrial Minerals Inventory”, the ﬁritish Colﬁﬁbi#
Energy, MincF and P@troleﬁm Resources Goal.ahd Mineral inventory
File: scorFederal’and Provincial Programs..., op citfat p. 10, 20,
1t. For example, Lhe Alberta Energy and Natural Resources "Coal
Rescarch and Technology grog}am“ as.dgstribed in Federal and ' .
Provincial Brograms..., op cit., at p. 10.

12, Far example, the Manitoba Department of'Enefgy and Mines

provides geoscience data, the New Brunswick Department of Natural

lesqurcees conducts geoscientific surveys and provides geoscience
data files. Most jurisdict?ons provide comparable servicest‘éée
Federal and Provincial'Programs...y op ¢it. at pp. 10 - -60.

13. Among others, the provinces of British Columbia, New
Brunswick, and Nova Scotia provide prospector training: see
Federal and Pro&incial,Programs..., op cit. at p. 19, 25 gnd 31.

4. . Among ethers, the provinces of Alberta and Ontario offers

progeams of-this type: sce Federal and Provincial Programs..., op

cit. at p. 11 and 33,

15, Amonyg oLhoré. Alberta, Eritish Columbia, and Ontaric offer

r

_programe of this type: sce Federal and Provincial Programs..., op
‘ )- . ) - ot . M . )
cit. at p. 11, 19 and 34. y

re T
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16. For example, M'K.‘ cMullen, 1n "Canadlan Federal Provincial
Mineral Development Agreements and tﬁs Role of Industrial T
Minerals", (pap:ifggbsented at Annual Meetlng of the Soc1ety of
Mining Engineer Inc. Denver, Colorado, Februar} 23 - 27 1987,r
Paper 87- 69) notes at f. 2 that’ government geosc1ent1f1c i . |
1nformat10n programs led to prlvatp sector devclopmcnt of . potasﬂﬁ
mines in New Brunswlch, uranlum and gold development in  i ‘ ff;
Saskatchewan‘and a gald mine in Newfoundland. } . 7‘_ “   '

17. This definition of explo;athﬁ is largely derived from ;hé
definitién of Canadian expioratiohzexpense containéd in s. 56.{'
(6)(a) of the federal Income Tax Act,'R;S.C. 1952, ‘c. 148, as
amendoé:by S.C. ]9704?1;72, c. 63; and subsequent ;mcndmonts. '
18. For example, Law Reform Commission of CaNada, Report oﬁv‘
Independent Administrat;ve AgencieS'l A rgg;zork for DeciSion-

Making, Report to Parliament 26, 1

"19. Dafined at pp. 8 - 9,. Law Reform Commission of Canada, ibid. . .———
& ) . . .\ N ! . '
as "Having to.answer for the exercise of what is essentially .

governmental authority to affect public and privatec interests.
. . , .’ . L ,
The rule of law deminds that governmental authority not be

cxerclsed arbitnarLly,'Qnd that agencics accoltht, sometimes within’
a political frameworik, sometimes within a legal one, and often J

v <
within both, for the decisions they makc and for thg policics they

-pﬁrsug as decision makers.” "
20. Defined at p. 9, Law Reform Commission of Canada, oﬁ cit., as

"Making decisions that are accorded full recognition. Where

auﬁhority is ostensibly given éo an ugenéy to decide a matter,

thése who ,deal with agency are ahti@led to have the decision made S

N
by the agency, not~by a politician, Jjudge or other dercison maker.

———

21, Defined at p. 9, Law Reform Commission_of Canada, op cit., as ///}
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"Maklng the adm1nlstrat1ve process as understandable as p0531b1e
to-those whom it qffects,. Interestnd persons must know whom to
uddrossm.about.what7msttérs, and how to address them.

T2 Dofinod at p.'9, Law Reform CommlSSlon of Canada, op. c1t., ssi_

"

(vtt:n& Lhc Job done wlthout wastlng human and materlal
FOSOUTCOS . Admlnlstratlon ran be a draln on. both publlc and

le\&tQ resources. It demands constant attentlveness to new and

*

bcttor WaYS of d01ng thlngs. - ‘ - Ty

23, Dof1ned at p. 9, Law Reform Commission of Canada, op cit., as
"According uppropriate recognition.to the. interests that may be

ni[cctcd by agency dec431ons. Without'fsirness there will be

+

' netlther the trust and cred blllty that lend integrity to a
process, nor the Co—operatxon that }s essential 1f,it is to bo.
efffeient.”

24, Delined at p. 9, Law Reform Commission of Canada, op citn} és
"Opnrulfngb}h"a manpner Lhat is true to the objectives iaid down
for the agency; having a full commitment to its purposes. An

agency must be sufficiently free of bsckground pressure to project

A

competence and confidence in carrying out its duties. The

udministrur"e process needs both the .lf-respsct o% the agencies
and the respect of those ﬂitblahom they deal.’

. A .
25, Defined at p. 9, Law Reform Commission of Canadﬁ}ofp cit., as
"Muking the administrative process accessible to those it affects,

\ ‘
and providing o window through which it can be seen. There must

~

be openness i f other val% s are to bo\hdggaﬁtcly realized. For
SN , ,
instance, those who are affected by decisions look Lo openncss as

a further guarantece of fairness and accountability."”
r

26, ﬂvriﬁvd at p. 9, lLaw Reform Commission of Canada, op cit., as

"Rationally correlating the in;ormation the agency has, the
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interests ofs which it is aware, and 'the objectives, policie$”and'

criteria that arc to guide its decisions.”

27. Law Reform Co@mission of Canada, op cit.; at p. 9. }ff'f‘ Ry

28. Comment by then-Ontario Minister of Natural Reéources}-Aiah_;'

s

W. Pope, in unattribdted‘article,,"I think Ohfarid;has a¢hiby¢a d;fh":

reasonable balance",!ThefNorthérn Miner, June 21, i934-'#£”9{ §9A..:i7

29. 1Ibid.

30, The federal policyﬂbranch;of Encrgy, Mines and Resoufces‘ﬁa$  -'“

concluded that taxation changes from 1971 to 1980 "do§tribdted, to

el - '
an cxtent; to the ‘decline of thé junior mining sector.": per

Policy Branch, Energy, Mines and Resources Canada, Mineral Policy:

A Discussion Paper.(ottawh: Supply and Services, 1982), at p. 58,

G 5

31. For example, placer gold mining, commgn in many of ﬁhé
streams and rivers of British Columbia and the Yukonl

32. One cémmentato; reports that "the chance of being success?hl
on a wildcat oil.or gas well in convcntional_areas‘runs from
botween one for evgfy cight wells to onc for ecvery twenty wcllg.
In contrast, I have been advised that the chance of hitting a mine
runs between abou£ one for every two thousapd holes drilled and
one for every three thousand holes drilled.” (Per Carr, in "Mine
Development Funds” in R. Parsons [Chairman], Canadian'Mining
Tagﬁxion Toronto: Insight, 1982, at.p. 37 of the "Mine
Development Funds"” section.

33. Cary, ibid., writes Lhai "Ti{lt is estimated that the

current cost of finding a mineable ore body runs between
$35,000,000 and $40,000,000." Tt should be noted that these Lypes
of figures arc avoraged’and de not represent the actual costs on o
per mine basis.

31. For general statement of the high risks azsociated with
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mining, scc¢ Parson, Canadian Mining Taxation: ‘Tax Practice Series
Toronto: Price-Waterhouse/Buttcrworths, 1982 at ' p. 3.

l 35, See, for exampl@;'R. Lucas, Minetown, Milltown, Railtown:
IR ' \ ,

Life in Canadian Communities of Single Industry (Torento: .

Univcrsiiy of Toronfq'ﬁress, 1971);.ahd J. H. Bradbury.and i.

SL.Hﬁrtin;."Winding down in a Qﬁebec Mining Town: A Caée Study of
‘Schcfférville", Canadian Geographer Vol. 27 Summer 13983, pp. 123'-
141, '

36. For example, for certain Quebec grant programs,  the size ofF

the incentive awarded increases when the activity is carried on in

an cconomically depressed regicn: see more detailed discussion
infra.
37. For ¢xample, sce Canada, Department of Finance, Supplementary

[
Information Relating to Tax Reform Measures, December 16, 13887,

{Tabled in the House of Commons by the Honourable Michael H.
Wilson, Minister of Financel), at p. 76 where it states:

..the government recognizes the importance of sustained
resource development activity to certain regions of the
country and is concerned that adequate levels of activity
be maintained daring cycles of cconomic downturn in the
industry. The Commons committee suggested that tax
incentives or government subsidies may be necessary as
t.emporary measures during periods of depressed prices or
ceconomic downturns to ensure the survival of exploration

s activities in«Canada. The government concurs and would
examine what temporary assistance might become necessary—-
in such circumstances.

i8. The Income Tax Act, R.S.C. 1952, c. 148, as amended by S.C.
1970-71-72, c¢. 63, and subsequent amendments. Hereinafter

referred to as "the federal Income Tax Act” and "the Income Tax

Act”.
39, By "currently provided” the author means those programs
available to the mining sector in 1987, Ny

10. As discussed in mord detail later in the H@kt, the Qucbec

y
A
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Mining Exploration Financial Agsistaﬁée Prégram‘expired March 31,
1987. |

41. Program announced May 3; 1988: discussed in more detail
infra. | R .
42, Part §f the Constitution Act,‘1982 [gn.:ByJCanada'Act,‘1982 
(U.K.), ¢. 11 Schedule B]. B . .
43. For example, the Quebec Taxation Act, R.S.Q. 1977, c: 1#3;-'j
as amended. |

44, TFor éxamplc, the New Brunswick Metallic Minerals Tax Act,
R.S.N.B. 1973: ¢, 11.01, as amended. |
15. TFor example, deductions forlCanadian exploration and
development experises from income are permitted by's. 66(1), (2)
and (3} of the federal Income Tax Act.

46, For-éxample, Canadian exploration expenscs, defined at s,
66.1(6)(a). ‘
47, Canadian development expensces defined at s. éﬁﬁ%(ﬁ)(a).

48, S, 18(1)(b} of the Inqome‘Tax Act and Part XI of the Income
Tax Regulations, C.R.C. 1978, c. 945{ ag'amqnded, ﬁércinafter
-referred to as "the Income Tax Regulationg".

19, S, 111(1)(a) of the Incomé Tax Act.

50. S. 20{1)(v.1) of the Income Tax act and Part XII of the
Income Tax Regulations. \ '
51. S. 20{1)({gg) of the Income Tax Act.

52, S. 65 of the Income Tax Act and DPart ﬁII of the Income Tax
Regulations.

53. Discuzsed in more detail infrat

51. Defined at s. 66.1(6)(2).

55. S. 66.1 and s. 66{3).

56. S. 66.1(6)(b).
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57. S, 66.1. Note that by s. 66.1 (51(5)(1x),}gnyjassigﬁgnce;or S
henefit that a taxpayer receives or is entitled to receive (e:g.,.

a grant) is deducted frﬁm.ihercéE acbﬁdhi#ifThe:grghtfiﬁﬁa' 'l'A
interface is;dlscusséd'i"'éfcaterfdétgil ipffg,. - .

58, S. 66.2(5)(%

.“_ ‘ -‘; ‘ : L

59, S.66.2{(5)(b). o . SRR S
60. S. 66.2(2), - ' -

61, So described by the Honourable John N. Turner, then Ministér
of Finance, in the June 23, 1975 budget speech, aﬁ reported in R.
Prown and R..Parsons, fTho 25% resource_allowgncé‘-'a”valuaSIE
incentive”, CIM Bulletin, November 1580, pp. 180 - 182.at p. 180.
62, The resource allowance deduction is authorized by\é.
200i3{v.1) and s. 20 (15). Regulation 1210 describes operatibn of

Lhe resource allowance.,

63, R.'Brown, R.Parsonis, op cit., note 61, at p. 181.

64. Authorized by s. 65 (1}, . ‘ S

QS. Revulation 1203,

6G.  Ibid.

67. Taor definition of grass roots exploration, see s, Sg\dl
{(GY(n)(iit).

68, R.5.Q. 1977, ¢. 1-3.

9, Defined at s, 395,

TO0. Ss. 398 - 199,

T, S, 4600,

7o Sev vyenerally, R.Parsons and P.G. Howes, "Exploration
initiatives f;r Quebec investors”, CIM Bulletin, June 19?4, Pp-
118 - 119,

Ta. Buduyet Speech, 1986.

T4, RLELRLC. 1979, c.

%]
jop]
L%
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75. See generally s. 5 of thefMineral Resources Tax Act,.ibid.
76. $.5(2)(c)l. - R B s

77. S. 5{(2)(d). S
78. See Parsons.“"Alternatives_to.flow-through",.CIM‘Bulletin,h

February 1988, pp. 80 - 83, at p. 80.

79. R.S.N.B. 1973, c. M-11.01, as amended.

LS80 8. 2.1(8)(k.1). Acqording,tﬁ'ﬁarSGﬁs; in "Alterﬁatf&és;;:ﬂy 
op cit., at p..80, the after-tax cost of exploratiﬁn_to‘a.

taxable produéer is eight cents on the doilar.

81.  Canadian Tax Journal, Sept.-Oct. 1887, pp. 1161 - 1198.A

2. Ibid., at p. 1161. | £

g2. 5. 66{15)(a.1}.

84. Sece, for example, Victory Hotels v. M.N.R. [1962] D.T.C.

\
1378 at p. 1386 (Exch. Ct.) and Roy, op cit., notec 81, at p. 1162
and pp. 1183 - 1184.

=+
85. Ibid. - : )

86. Quebec Taxation Act, op cit., note 68, at p. 399.

87. See, for example, R. Parsons, "Recommended reading: IGWG
report on mining taxation", CIM Bulletin, Nov. 1986, pp. 60 - 62.
88. Ibid., at p. 60 where Parsons slates:

At issuec here is the harmonization of Lhe
provincial/territorial income and mining tax rules, and
the possibility of bringing these rules more inte line
with federal rules. The mining tax legislation in each
of the provincial and territorial jurisdictions 1
unique. For many years the industry has called for a
uniform set of rules which would applty in each
Jurisdiction.... The provinces and Lerritorics cannot
see the adoptior of a uniform sct of rules as a
practical matter. Fach province has its own policy
objectives., As long as the mining tax legislation i
dsed not only to raise revenue but also as a device for
implementing provincial policies with respect to the
industry, uniformity cf provincial mining tax rules i
wunlikely.
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89. Subsgttion 66 (12.6) of the Iﬁcqme Tax Act, as added by S.C.
1986, ¢. 55, s, 11(41). Note that the form of flow-through shares
changed qlgnxflcantly as a rcsult of thc 1986 amendments, and that
the dcflnlLlOn prov1ded by the 1986 amondmpntq does not accuratel}
dvacxlbo the form of’ flow through shares in prév1ous and. |
.subsoqucnt'years: this polnt is elaborated upon 1nfra;.

90. B. Kalymon, Flow-through Share,Financing, Centre forAResoufEe
Studies, Queen's Univ., Kingston, 1987, at p. 1. -

1U]. For discussion of specific provisions pursuant to which mining
flow-through share financing is made possible, see infra, at pp.
27 - 33.

992, Sec, for example, discussion of Echo Bay Mines flow-through
share offering in R. Raich, "Flow~thro;gh Share Financing --
Prosent and Futuréf. paper prescnted at the Canadian Tax

Foundation Annual Convention, Mentreal, November, 1987, at pp. 4 -
I

93, Unless the investor was a trader or dcalcrAin securities and
had acquired the shares as an adventure in the nature of trade,
proceeds realized on the disposition of the sales will be taxable
as o capltal gain rather than ordinary income: paraphrased from

. Dent and J. Jakolev, "Flow-through Shares in the Mining

Industry”, Sept.- Oct. 1985, Canadian Tax Journal 1014 - 1027 at

p. 1015,
91, Dent and Jakolev, ibid., at p. 10133 sce also Carten, in
"Fhmyﬁﬁnwugh Share Financing", in Income Tax Considerations in

Corporate Financing, 1986 Canadian Tax Foundaliun Tnrporate
Management Tax Conference, at p. 388 states:

It is evident that, even with a capital gains tax on
disposition, the investor will pay a premium over market
value to acquire shares on a flow-through basis. For
example, after taking into account the dcducif%ility of
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r

Canadian exploration expcnses and the capital gains tax
on disposition of the shares, an Alberta investor who is
taxiable at a marginal rate of 52.7 per cent can afford

to pay a premium of slightly more than 50 per cent of the
market value of shares of the issuing corporation to -
ralize the same after-tax return.of his invéestment as

the would realize if he acquired the same shares in the

market. If one were to ignore'the cost of the-capital:: ",

gains tax, the inveséor'could pay more than double the ™
market value of the shares. and nevertheless break even:
on his investment. B o R
A

95. For discussion of this type of situation. seg'R,AR?ich;“op_ ﬂ.;

cit., note 92, at pp. 4 - 5.

96. Final determination of whether expenses qualify .is made by tax o

government officials: see discussion of administration and "u

]

enforcement infra at pp. 33 —'36.

-

97. For more detailed discussion of the liability issue, sec
Carten, op cit., note 94, at pp. 392 - 393.
98. Piscussed in greater det#il infra at pp. 27 - 33. Sece also

Raich, op cit., note 92, at pp. 9 - 15.

99. See comment to this effect in Carten, op cit., note 94, at p.

¥
109.

100, Discussed in greater detail infra.
101. S. Surrey and P. McDaniel, in Tax Expenditﬁres (Harvard Univ.
Press,~1985), comment regarding tax investment vehicles in the

s as follows:

United Sta

The L&xkiiglters that Qavc dominated -the tax scene for a
decade 6Fmore are by-products of tax expenditure

provisions. Most of these provisions initially had a
~ narrow focus -- to assist an oil developer ... or farmer
.. to help a manufacturer obtain machinery ... to
promote construction of rental housing .... But

investment professionals socon learned to package these
tax benefits Mnd to syndicate them in partnership form
so that they benefited any rceasonably well-offl person
who had money ... to invest and who desired immediatc
deductions to reduce the direct tax on income from
professional or other sources unrelated to the activity.
These unforescen spin-offs became so widespread that the
the continuance of the tax shelters, rather than the
intial intent, camec to be scen as the raltjonale for many
tax expenditurcs. Dissipation of much of the aszsistance
X '
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over a wide range of middlemen -- investors, brokers,
lawyers, and accountants —- resulted in larger revenue
losses from the tax expenditure. {(p. 103)

Although the mining ctploratlon deductlons seem to have had a
major impact on mlnlng exploratlon in Canada (as d1scussed 1nfra),
the d&velopment of the flow through share structure as a ta\ Bt

shelter vehicle could come in time to resé;ble Surrcy and |
McDaniel'’s observation with respec@ to American tax shelters;'

102, Carten, op cit., note 94, at p. 389. The foliowing diséuséion.is based

on a more detailed description contained in Carten and Dent and

Jakolev op cit., note 93.

\ "
'

103. Scction 83A was enacted by S.C. 1955, c. 54, scction 22. See
particularly ss. B3A (7) and (8).

101. Dent and Jakolev, op cit., note 93, at p. 1015,

o5, | 1966 ] CTC ZSRI(Exch..Ct.), affirmed [1967] CTC 396 (5CC).
106. Sec $.C, 1974-75-76, c. 26, s. 36 (1), amending s. 66.1 (6}
().

107, 20% per annum on a declining balance basis.

108. S.¢C. 1976-77, c¢. 1, ss. 25 (2): sce Dent aﬁd Jakolov, op

cit., note 93, at p. 1015

109, S.c. 1976-77, . 4, ss. 24 (1},

110. Added by $.C. 1976-77, ¢. 4, s. 26 {1).

117. As amended by §.C. 1980-1981-82-83, c.140, s. 36 (1), ’
112. Sce¢, e.g., R.N. Sheinin, "Resecurce Tax Shelters -- An

Al:grnuiivv", in Report of Proceedings of the 28th Tax Conference,

-3

1976 Conference Report {(Toronto: Canadian Tax Feundation, 1977)
pp. &P - 205, at p. 203,
113. Carten, op cit., note 94, at p. 397.

111, Carten, op cit., note 9d,at p. 392 elaborates on this point:

To c¢ircumvent the operatienal problems, the issuing
cerporation typically purported to carry on the
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exploration and development program as agent for the’
investors, although in truth many of the incidents of an
agency relationship were not present in the agreements
normally entered inte. Of course, one of the incidents
of agency is the liability of tlhe principal for the
acts, including in particular tortlous acts, of his
agent. Thus, investors nominally responsible for .
conducting exploration programs were theoreticallv
_respon51ble for not only the direct costs of the"
program, but also unant1c1pated third- party costs.

.115., Regulation 1203 (passed February 14, 1985 but appllcable to

taxation years ending after April 19, 1983); More detnll;abput the

mining exploration depletion is provided infra.

116. Canada, Department of Finance, Budget Papers, Supplementary

Informatlon and Notices of Ways and Means Motions on the Budgot,
April 19, 1983,

117.' For further discussion of the impact of flow-through shares,
see infra, at pp. 37 - 39. r

118. Scction 110.6, as added Ey S.C., 1986, c. 6, s. 58 (1}).

119. Fer more detailed discuséion of the applicability of this
exemption to flow-through share issues, sce Dent and Jakolev, op
cit., néte 893, at p. 1017. - . .
120. Amendment pursuant to S.C. 1985, C. 45, s. 29 (B): the
phrase "a mincral resource”, contained in the definition of
Canadian cxploration‘oxponsc {ss. 66.1 (B6) (a){iii.l}) was changed
to "a new mine" in respect of a mineral resource. The c¢ffecet of
this change was tc include in the definition of CEE expenses
associated with bringing a new mine into production since May 3,

1985, even though there had previously been production [rom
L

another mine in that same mineral resource property:  paraphrised
from Carten, op cit., note 94, at pp. 386-387

121. Subscction 66 (12.66), us(?ddcd by S.0. 198G, ¢. 55, 5. I
(4), and applying to expenses incurred after Tebraars, ITDBE. Thix

provision acknowledged the recalily that much exploration activity
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takes place in the winter. The provision permitted the

cxploration expenses for the complete*winter‘ ploration season to

be included in a single tax year, .

122, Subséction:ﬁﬁ‘(lz.ﬁ)'of the Inbbme Tax Act, as added byésty -

1986, c¢. 53, s. 11 (4). Under the old fﬁ%gg (discussed in greater
i .

detail infra), in order for their to be:aﬁ’apprqved rothhrough

_urrangcment it was ncéessary to structure ‘relations so that a

principal-agent relationship existed betwegn thé

investor/sharcheolder and the corporation carrying out the

oﬁplurution. This exposed the investor to third party liability:'

s Raich, op cit., note 92, at pp. 3 - 4, and Carten, op cit.,

note 94, at. pp. 392 - 394,

123, Subscolion 66 (t5)Y(d.1}, as added by.S.C. 1986, <. 55, s. 11
(7}, Once cemmentator has suggested that the principal business
vnrporat{pn is unnccessary, and that the diligence reguired in
determining whether or not a corporation qualifies .as a.principal
bus iaerss corporation will work against junior issues in favour of
more established companies: see Carten, op cit., note 94, at'p.
09, and see discussion infra.,

12, For detailed discussion of some of thg variations, .sce
Kalymon, op cit., note 90, esp. pp. 20 - 24,

125, Per Carten, op e¢it., note 94, at p. 103,

126, The reguirement. that {low~through shﬁres be issucd by o
prin&ipni business corporation is included in the definition of
Flow-through shares, al s, B6 {(15)(d.1), which was added by S.C.
TO8G, . 55, s. 11 (7)., Note that this definition of flow-through
shares only applies to agrecments rnnghod after February, 1986,

The definition of principal business corporation is located at s.

A\
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66 (15) (h). - | L
127. Pursuant éo s. 66 (15) (d.1) fléw—through shares can also be
issued with resﬁéct’to bﬁnadian development éxpens§; andTCanaaian:l
0il and gas property expenses,ibuf because the fﬁcus of this pdpéf
is on the exploration phase, no further refereﬁce éo'thesefothér;d
cligible expenses will be made here. It-shodld be-noted, hoﬁéver,
that, the high deductions availéble for 'CEE and Mining explofgtion
depletion allowance (discussed infra), when comphred with those °
available for CDE and COGPE mean that the main attractiveness of
fFlow-through shares is with respect to ﬁining exploration. ,ﬂﬂ;h
128. Seec in particular s. 66 (15) (d.1) and s. 66 (12.6),

129. Per Rai;h, op cit., note 92, at.pp. 3 - 4.

130. Per Carten, op qit., note 94, at p. 409,

131, Raich describes one issue where the \aluc;of the shares

dropped subsgantial%y over the two week period from close of issue

'tofdisposition, op cit., note 92, at pp. 41 - 5.

132. 1Ibid, : . »
133. TFor example, as described by Carten, op cit., notc 94, at p.

401. b

134. This is an indirect deduction: as Carten, op cit., note 94,

»

at p. 401 states, "the costs of issuing partnership units are

deductible in computiag the income or loss of the partnership and

therefore effectively deductible by the investors.”
135. Per Raich, op cit., note 92, at pp. 5 - 6.

136. Ibid., at pp. 6 - 7. & prescribed share can he defined us.a

share issuance other than a common share in which a pre-arranged
- .

and explicit agreement is made whereby the issuer guarantecs Lhe

buyer 2 buy-back price. J

P

137. See the definition of flow-through shares: subscotion B6
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(15)(d. 1), H ._'.  ,r-"¥.,_x DR j_;LuA;fJiq”; TR

138, Secc¢ Kalymon, op cit.,- note- 90, atupp.]21 24 for dlSCUSSlon_

of variations

: sece. also, Ralchq op cit., notejQZ; at pp. T - B...
139. Paradphpesed from Raich, 1b1d._3,  Co :H{”:' L

L

110. AT!U-mvuuing of Canad1an e\ploratlon c\pense 1s falrly
. ST S
oxhuustivcly sut-out in hc Income Tax Act,'and although technlcal

-

is noat Jdiff LculL Lo undcr‘btand. o & ' '_ T .
“111.- According Lo s. 68 (15) (d:l) (added by S.C. IQBé,icm 55, sf
11 (7&3;0? the Act ;loh—through shares cannot be'"prescribed '
nhnr@y": In esscence, ' prcsrrlbcd 5harnr" arc defined at s. 6202
 mF the Income Tax Régulap{ons as .any shére‘gn which the d:i

sharcholder's risk of loss is reducéd by the shais issuer in a
Fivdd soear period from the time of issue.

112, Described in Raich, -op cit., note 92, @t -p. 11. -

R R Ibid.", alt p. 9. N . ) : . L

-

14, Ibfd.,;ut-p. 13. Votc; however, Lhat according to

lntwrprufuLion BulleLin IT-479R, paragraph 18, the practice ‘of

short selling hll] usually zebult in the dlsp031t10n belng treated 'f"

Lo k) . A
. - ] f
ny income o 1thvr Hum t"l[)! tal, - _ ‘o ..

115, 'Panpo:kd xc."ul.u,lon s. 6202,1: as of May, 1988, this

regulat ion had st;ll not been tabled. R :

-

11, 8, 150 (1‘: for 1nd1'1duals, a return must be flled/}or each™

I X o=

hY

Mear that tax is-payable; for corporatimns {other than a

registered charity), o return must be fil%d annually regardless. of

whoether or not tax is payable. .
117, "Minister" is defined as the Minister of Nationaul Revenue by

noro

5. 208 My of the Act. Dursuant to s, | ulnd t.'ho schedule of thoe

Department of -National Revenue Act, R.$.C. 1970, ¢. N - 15, the

B
Minister of National Revenue has the control, regulation,

e
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management and superv151on of, among other thlngs, "[ilnternal
taxes, unless otherwlse prowlded, 1nclud1ng income ta\-".By—

,sectlon 220 (1) of the Income Tax . Act the Mrnlster shall |   ‘ S\”V:
administer an& enforce the Act and control .and supervlse allr N
peraons employed to carry out orhipforjg thlS Act aﬁé the Deputy
Minister of Vatlonal Revenue for Tatatlon may excrcise all the

pouers and pcrform the dultes of the Y'nistes under the Act.”.‘l

148, Per Jollcoeur v._M.N.R¢ 60 D“T.C. 1254, [1960] C.T. G 346

LT | o : . _
(Exch. Ct.} and M.N.R. v. Appleby,- 64 D.T.C. 5199, [f964]-C1T;C.V
b .,

g

323 (Exch. Ct.).

149. S. 152 (1). '

150. . 150 (1). L

151 S. 235

52, s, 163 (1y ‘

153,  S. 163 (2) ¢

154. S. 239 (1). .

155, S. 239 (2). o

156, Information Circular 73-10R2, "Tax cvasion and avoidance,"”

Apriﬂ 24, 1978, par?. 8. - .

157. Sce gencrally, ibidl’ oy

158. Ibid, para. 50.

159. I.R.C. v. Duke of Westminister [1936) A.C. 1. ¥

160. PBymond, Reid; and Curran, Income Tax Administration,
-AVO;Zange and Evasion Toronto: BuLLcrwﬂrth, 1981 bt p. 14T, - -
" '161. Sec gbncrplly,‘Dyéond; Rgid and Curean, ibid., ot opp. TE<* ‘

83. ) . . ~

162 Subs 150 (1), Rezs. 1800 ' .

163. Ss. 231 - 533 &

164 5. 0231 (7)) \ ¢



- 167 -

165. Kalymon, op Qit., note 90, - at-b; 2;u”

166, According to ﬁrw John Fennclly, Actlng Superv1sor, Tax ]

1

Tncentive Audit Dlrectorate, Revenue Canada, 1n a telephone

+

canvvrqatxon March 17, 1988 w1th the author. the tax audlt

.l

personnel» havc JusL begun audlts w1th respect to flow through,‘:
hx:ﬂ arrun&cmonts, and thus lt 1s premature at thls stage toa-

speak of detected 1nc1dents of . abuse. ‘sj
~

167. Per Dr. K. Brewer, DlrectoruGcneral, Economic‘and Financial
Policy Branch; Erergy, Mines and Resources Canada, in. telephone

vunvursutb@nzwith.auLhor, May 10, 1988.

1G#. The fe-cgoing ls paraphrased from Dymond, Reid and Curran,
op cit., nete 160, at pp. 59 - 60. ‘

169. Sec Stickel v. M.N.R. 72 D.T.C. 6178, at 6185, rcversed on
other g;ounds 73 D.T.C. 5178, affirmed, 74 D.T.éﬁ\@fﬁﬁﬁﬂs.c.c.). .

170, Paraphrased from Dyment, Reid, Curran, op cit., at pp. 60 -

6o, - S N o | \

178, See generally, L. Dollinger, Income Tax Appeals: Law and

Practice Tordnto: Butterworths, 1§81; see also R. Appleby ‘and A.

v

Greenspoon, "The Tax Court of Canada and the Tax Appeal Process”
-

{1981) 5 Advocates® Quarterly 331 - 347. ,

170, Federal;Pfov%ncial Fiscal Arrangements and Established

Programs. Fingncing Act, 1977 $.C. 1976 - 77, c. 10

173, Scoe, for example, '.'Figurc‘- 1. Meotal Mine Financial Statistics,
Income Statement Accounts” in kulymon, op cit., nate 90, at p. &,
1741, Igid.

-i75. ISid.

176, Comment t.n.\/';tb,":s cifect in Kalymon, ibid., at p. 5. r

175,  Ibid. |

178, PDAC Digest, "Hesults of latest A {flow-threugh share

"

O o . L i
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survey", Winter .1985+- 86, at p. 4. .
179. Raich, op cit., note 92, at.p. 1,"
SR
1180. Kalymon, op c1t., note 90, at p. 17 R

181. John Larche, Pr951dent of the Prospectors and Dcvclopers
Assoc1atlon of Canada, stated‘ln the March 7,|1988 1ssuc of the} 
PDAC Digest that, for the years 1987 and 1988 (to thut p01nt). :3
there were 34 new mines olthcr in productlon or commlttcd to.‘l
production by “vyear end, an average of 17 per year. . ‘Compare this
with the average, rate of new mincs prior to 1983 which héd been
approXximately three per year fo} many decades.”: per "Message from

the PDAC President, John Larche,” PDAC Digest, March 7, 1988 at p.
hp | ! w |

182. Ibid. Sce also comments Lo this effect by Jean-Paul Lacadsce of
»

the Quebec Association of Prospcctor; in "Flow-through Survivors:

&

Will government change its mind?" PDAC Digest, March 8, 1988, at
v 1]

p. 1.
183, Sce, Government of anada, Department of Finance,
Supplementary Information Relﬁting to Tax Reform Measures,
December 16, 1987, Tabled inlthe House of Commons by the
ﬁonourablc Michae! H. Wilson, Minister of Finance, at p. 1.
" 184. Ibid.

185. Ibid. o

.4

186. Accordifng to the December 17, 1987 modificali¢ghs Lo the

Paper as contatyed in Government of Canada, Supplementary
Information ..., ibid. If the 60.day carry-back featurec i« uscd,
this means that expenses incurred up to February 28 and roenoureced
under a {low-through share arrangement effective Doéembnr a1, iOBD
would be olldlblc for funding at the 116 1/3% ratc.

4
187. Department of Finance, "Six-Month Extension of Mining
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183, Ibid., at p. 7.

’ . - 189 -
o
Exploration Depletion Allowance for IndLV1duals News Release,

Ottawa, May 3, 1988, 88-23. Through use of the 311ty day carry-

back rule, "grass roots” m1n1ng explorat1on expenses 1ncurred by

LY

individuals 1n Janunry and February 1989 under the 60 day rule'Mnd-=;ﬁ

lonuun(ou unHer a low-through arrangement effectlve December 31,

1982 will also qualify for the 33 1/3% deductlon. L . W'f
e S S L
189. Raich, op cit., note 92, at pp 15 - 16.

190. Government of Canada, Department of Finance, Supplementary
Information .... (December 17, 1987), op cit., note i83h at p. 24.
191. Ibid.

192 Raich, op cit., note 92, at p., 18.
103, As discussed supra, at p. 32,

191, Government of Canada, Department of Finance, Supplementaéy
Information..., op cit., note 183, at . 76,

lgi.wvr Final Report and Recommendations of the Advisory Committee
on Junior Resouree Financing and the Competitive Position of

Bntario {hercinafler referred to as "the Thompsoﬁ ﬁeporeﬁ),
Government! of Ontario, Miﬁistry of Northggn Development-ang Mines,

f
196, See, variousty, K. Rachamalla, "Inceitiyes-&vailable to.

5
Producers and non-Prod$per$ in Ontario”,

July, 1986, Vol., Two, p. 99.

paper presenFed 4t 85th

Annuanl Mvrhlng.of the Canadian Institute of Mininé and Metallurgy)
April ¥, 1983; K. Rachamalla, "Mineral Tax Ineenti&es in
Ontaria", February 16, 1982, paper prcsented at the 111th Annual
Moot ing nf the Socie#y of Mining Engineers of AIyE; K. Rachamalla,
"Government Assistance Under the Mineral Exploraeion Program”
(OcLebor 30, 1981, Rocks to RiCQFS Seminar}; Ontario Ministr§ of

-

Natural Hesources, The Ontario Mineral Exploratiom Program
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(undated pamphlet), and’ the Thompson Report, Vol, II ibi&.

191.The Ontarlo Mlneral Exploratlon Program Act "R. S 0 1980 ‘20,

as amended, and_regulatlons, Herelnafter3referred.to gs'"The OHEP
| T » LT
Act™, o Co : S .,A"

. Lot 4
198.' Per Ontarlo Wlnlstry of Natural Resources, Ontario Minoral
Explorat1on Program (undated pamphlet), .j3. ‘: &

199. Per OMEP Act, s. 3, and réferences cited in footnote i96,'
supra.

200. OMEP Act, s. 3 (1).

201, By s. 2 {5) the Mihistcr can designate a maximum grant limit
applicable totthe program for the year. According Lo the 1atgst

availableladministrative guidelines {(April 1, 1987), the

aggregate amount of grants or .tax credits reccivable by an OMEP

wpplicant i= $300,000. . :
~%. 3(1) and 's. 3(3). (:'

903, S. 3 (1},

205 S. 1 (2} .
206. S. 3 (2). R n ‘-$J 
, .
20%. Rachamalla, "Mineral Tax Incentives in Ontario”, op cit.,
note 196, at p. 6; Rachamalla, "Financial Incentives Lo Producers

, op cit., note 196, at p. 2. Confirmed by Mr. Ed Solonyka,
OMEP administrator, in telephone conversation, March 30, 1988.
208. Per Ontario Minersl.Exploration Program Administrative

CGuidelines, Apri{vl, 1987.

209, Dircctly edtracted from press relecase accompanying the April
1, 1987 OMEP Administrative Guidelines. J
210. Telephone'conversation with Mr. Ed Solonyka, OMEP ’

%dministratof, March 30, 1988. @ccording to Mr. Sclonvka, OMED was
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allocated $8 million in funds in 1987, down from .$12 million in

1986 . ' : o '_ .

'211. OMEP Act, s. 3 and 4. ~ o
212, OMEP Act, s.. 1(1)(cd-and's:j25(1); B
513, OMEP Act, s. 13 -and Ontarlo Regulat;j;-TIQ/BO. \~',i1!‘;j;{‘;{r“

211, OMEP Act, s.-1(1)(i), and ontario Regulatlon 719/80, s. 2.0 -
215. Ontario Regulation 71380, s.l. N
716, Stutement to this effect in Rachamalla, "Government Assistance

nnder Lhe Ontario Mineral Exploration Program”, eop cit., note 196,

— .
217, S. 66.1th)tix), nddpdsby S.C. 1980-81-82-83, c. 18, s. 34

(raey. . -

218, Per Mre., Fd Solonyka, OMEP administrateor, as related in a
tetophone conversation of March 30, 1983,

219, Lytton Minerals Ltd. v. Miniétry of Northern Development

and Mines, Ontario §.C.T.D., Toronto, January 29, 1988, Court File
¥ RE 2093/87, Boland, J. presiding.

220, Ibid., at p. 5 of Judgment.

220, OMEP Administrative -Guidelines, Apr}i, 1987, n

220, Ibid. . .

2y, OMEP Act, s(AC1), . 9(3).

221, OMEP Act, s. 9(2). | e
205, OMEP Act, s. 7(3). K

ZEt, OMEP Act, s. T(H}.

[

22T 9FL‘Iclhﬁor10 conversation with Mr. Fd Solonyka, OMED
administrator, March 10, 1988,

228.) OMEP Act, s. 706

229. OMEP Act, s. 8.

230. Telephone conversation with Mr. F. Solonyka, op cit.. The
. ~
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casc, involving Lytton Minerals is discussed supra..

231. OMEP Act, s. 11(1)(¢). -

232, OMEP Act, s. 11(1)(a).

233. OMEP Act, s. 11(1)(d).

234, Telephone convérsaﬁion'with E.‘Solonykn,fop ciff;

235. OMEP Act) s. 10(1). ‘
236. OMEP Act, s. 10(2).
237. Tclcphonelconversation with E:‘Sglonykn, op cit.. | '
238. Thompseon Report, Vol. ;I, op cit., note 195, at p.'73:
239, Ibid., at p. 95, l
240. Ibid. "
211. TIbid., at p. 98. | ' \
242, Ibid., at p. 96 - 97.
243. Mines and Mincrals Division, Ministry of Northern
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1988; and Mr. Brian Grant, Direcctor, FAME Program, april 5, 10988,
Accordang go these officials, prospcctor aid hds been provided
consistently since the 1940°’s. A morc hroad based mineral

7
eﬁploration program similar to AMEP and MEIP was provided bhricfly



~— ,'"1':_7‘3-:‘-’

in the late 1970.’5..” 'See-“;al_s'o' the ﬁiﬂgf&;;:é@sﬁgét'&:’g :.}_xc'_t_, s.g.c.‘
.1974. ¢. 68, now R;S.B.C}.19791 q.;2é237asi£méhdedl'&ndd-; :
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. y

Mines and Resouro e fnnudu, "Chnadian Federal-Provincial Minecral
\ - :

n oy —— ‘\ = . ]
hcv;}6?m0ﬁ$\Agreumoan and the Role of Industital Mincrals”™,

i|:‘./

-
~entation at the Annunl Meeting of the Socicly of Mining
f g

v
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353, Per Masse Statement, 88/75, op cit., note 551, ;t p. 1.
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System”, Canadian Tax Papers No. 61, July 1979, Cangdian-Tnx
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relief to private-sector activities and individuals '
through various special provisions in the tax system..

In order to provide this assistance or relief the _
government forgoes tax revenues, thus in a sense making
an indirect expenditure through the tax system. These =
indirect expenditures, which generally take the form. of
"special" exemptions, deductions, credits, exclusions, -
preferential rates, or deferrals are what are referred
to as "tax expenditures'”. [italics by Smith; footnotes
omitted]. :

G.T.E. SYylvania Canada Limited v. The Queen [1974]'F.CQ 728

(Federal Court Trial Division); and The Queen v. G.T.E. S&lvania‘

Canada Limited [19741 2 F.C. 212 (Pederal Court of Appeal).

378,
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380.
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383,

384.

(of Sylvania, ibid, 2 [1974] F.C. 212).
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S.C. 1960, ¢. 44, (R.S5.C. 1970, Appendix ITI)
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385.

Adherents to the social gontract school of thought might
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acts of force, and that thus the act of State taxation is not

unilateral. However, in relation to the individual concerned,

there would appear to be little room for argument that the State

[ 4

can take income from individuals and does not neced prior consent
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from those individuals.
386. Discussed supra at Part One: TII. Flow-Through Shares D.
Administration and Enforcement. Trgditionally,)taxingxstatutés
have been characterized as penal legislatidn:_ see Grover &
Incobucci, Materials on Canadian Income Tax, Fifth Edition (1981).
al pp. 62 -~ 065,
387, Dr. Patrick Robardet, "The Canadian Charter ,of Rights and . -
Freedoms as the Framework for Emerging Bureaucratic Values in
Canada: Administrative Responsibility and Activist Public
Servants", Paper presented at the Vth Conferencé on Public Policy
and Administrutivc Studies, April 22-23, 1988, University of
Guelph, Ontario.
388, Ibid., at pp. 4 - 5.
389, Characterization of Lhe tax system as primarily a device for
revenue collection and not for dispensation of public funds is
supported by statements such as the following from Roger §. Smith,
in "Tax Expenditures: An Examination of Tax Incentives and Tax
preferences in the Canadian Federal Income Tax System", op cit.,
note 377, at p. ix:
This book is about the various provisions in the
Canadian income tax system which might in some sense be
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income, or individuals”]). This is to say that there is
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certsin widely accepted standards for income taxation.
See alsoe Grover and laccbucci, Materials on Canadian Income Tax
Sixth Ed., 1985, Richard Deboo, Don Mills, Ont., at p. 65.
390. The obligations attaching to tax officials arise from

provisions in tax statutes znd regulations, from other

legislation such as the Canadian Charter of Rights and Freedoms,
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Taxpayer Rights" {set out at p. 108 of Vol XII, No. 8, April 1985

' . ;;‘ R N e et
mCanadian Tax News). ‘ C o : :

391. See footnotf 389,'supra}l£‘l_' ﬁﬁﬁmw
392, The general rule of str1ct 1nterpretaNé§§§@T tax
statutes, which holds that any amblgultlos 1n the charging ?-h
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-express terms of the provision conferring thc rlght of deductlon
hs is not entitled to it: see W.A.Sheaffer Pen Co.‘Ltd. v.-M,NwB.
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Stubart Investments Ltd. v. The Queen [198B4) 10 D.L.R. é (s.C.C. )
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396. Sce, for example, discussion of Amcrican interpretations in A.

Willecox, "The Function and Nature of Grants”, {1970) 22 Admin.Law

Rev., 125 - 137; R. Capalli, "Federal Grant Disputes: The Lawyer’
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Next Domain", (1979) Urbah.LaﬁiérfYoif 11; 35; 3,.317;395"'
A.Hason, "Carrent Trends iﬂ'Fede?51*6r3n5 ﬁéw’?i$Cai Year 1976"
(1976) SS‘Feaéréi”Barmiﬁﬁépgi 163‘L;139. ; S
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399. Capalli, ibid.

100, Fochqumple, Smith v. Board of Commissioners 259 F. Supp. 423

(1966). |

101, " For example, Shabiro v. Thompson 394 1J.5. 618 (196§),

102. Gellhorn and Byse, in their American treatise Administrative

Law {3th ed., 1970) at 518 state. ..
But Uncle Willie (i.e. a private donor) is not, after
all, the government and he therefore need not be mindful
of the Constitution, '

103, As discussed in Willcox, op cit., note 396, at p. 128,

104, Willcox, in op cit., note 396, reports that his has in fact

happened in Oregon and California R.R. v. United States 238 U.S.

393,

405, Guerin v. Canada [1984] 55 N.R. 161,

106, Ibid., at pp. 161 - 178,

107, Ibid., at pp. 178 - 192,

108, Ibid., at pp. 192 - 193,

109, Ibid., »i p. 175,

110, Ibid., at p. 171,

11, (1975) 25 Univ. of Toronto L.J, 1 - 22.

i12., Guerin v. Canada, op cit., note 405, at p. 175.
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413, Ibid., at pp. 184 - 185,

414, Capalli, op cit., note 396, at p. 379. _
415. Willcox, op cit., note 396, at p. 127. _‘  o  '5 o {
416. See, for cxample, J.F. Donnelly, A Tréétise oﬁ_thglﬁaw.bfl,
Public Contracts Boston: Little, Brown ahd'éd,‘rézzﬁ B |
417. Bossier Parish School-Board‘v. Lemon 370 F. zd 647 kStih
Cir.), cert. denied, 388 U.S. 911 (1967). RN
118. It has long begn a principle of the'English‘commoﬁ laQ‘ﬁﬁﬁﬂ‘
none but parties to a contract cdn sue on the con£ract'dr aﬁy of.
its terms: Dunlop Pneumatic Tﬁre_Co. v. Selfridge & Co;.[1915]
A,C. 847 (H.L.); Great Northern Ry. Co. v. Cole Ageﬂéies-Ltd..
{1964), 49 W.W.R. 153. To a limited extent, the law of-agenc& has.
been used to-permit.the extension of the benefit of an eﬁemptién.
clause to a third party: see generally, G.H.L. Frgdman, The Law
of Contract in Canada (Toronto: CarQWell,‘1976), pPp. 416 -‘diB.

An argument that the private citizcn and the government are
principal and agent.might have some validity in political theory,
but it doés not appear ‘to be supported in law. While many
authorities have urged reform of the privity doctrine (i.e., see
Fridman, p. 427), to date it has not becn.significantly altered.

In Englisﬁ contract law, there does not appear to be a distinction
made between public and'privatc contracts with respect to the
privity of coﬁtract principle: see, for example, Colin Turpin,
Government Contracts (Suffolk, Penguin, 1972) at pp. 213 - 214.
419, Capalli, op cit., note 396, at p. 379. -

120. Capalli, op cit., note 396, at p. 380.

4121. Sce gencrally Capallil, op cit., note 396, and Willcox, op
cit., note 386,

¥

422. For cxample, there iz the U.S., Federal Grant and Cooperative
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Agreement Act, 1977 4! U.S.C. 501 - 509 (Supp. 1978).

123. Administrative Procedure Act, 5 U.S.C. para. T06(2)(a) 19?6.
424f Grover and Iacobucci,'MQteﬁials on. Canadian Income Taxétion
(6th Ed.,, '1985) op git.;*notg 589,'at . 94. 7 1
425..Nichblson v,fHaiéimand;Néffolk Regional Board of Commiésiqneré
of Police and Attqrhéy-Generai of Ontario [1979] 1 SCR 311.

126. Ibid., at p. 324,

127. Sce brief discusslbn infra, and more detailed analyvsis in D.
Mullan, "The Developing Law of Procedural and Substantive
Fairness", in E.Case el al., Fairness in Environmental and Social
Impact Assessment Processes, Calgary, 1983, pﬁ. 16 - 28; D. Mullan
in "Natural Justice - The rhallenges of Nicholson, Deference
Theary and the Charter™ , in N. Finkelstein and B. Rogers, eds.,
Recent Developments in Administrative Laﬁ Toronto: Carswell,

1987, at pp. 1 = 52; J. Grey, "The Duty to Act Fairly After
Nichol=an"” (1980}, 25 McGill L.J. pp. 598 - 608; and P. Garant and
., Dus=zault, “L'5quitﬁ procedurale et la revolution tranquille du
droit administratif" (10872-7936) 16 R.D.U.S. at pp. 4195 - 510,

The Tollowing discussion draws substantially on these sources.

128, [1980! 1 SCR 602,

429,  Ibid., at pp. 629 - 630.

130,  Ibid., at p. 628,

131, Mullan, "Natural Justice -, The Challenges ..." op cit., note
127, at p. 22,

132, Ibid.

133,  The expression was coined by M. Redish and L. Marshall

in "Adjudicatory Independence and the Values of Procedural Due

Mrocewss" (1986) 95 Yale L.J.- 155,

121, Mullan, "Natural Justice -- The Challenges...”, op cit., note
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435. Gellhorn and Byse, Adm1n1strat1ve Law (5th ed 1976) at-p.
548, ‘as cited in Evans, Mullan, - Janlsch and Rlbh Admlnistrative
Law Cases, Text and Materia;s, J980, Emond-Montgomery Ltd., L
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