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INTRODUCTION

Overview of COVID-19:
Old and New Vulnerabilities”

Colleen M. Flood, Vanessa MacDonnell,
Jane Philpott, Sophie Thériault, and Sridhar Venkatapuram

ithin the span of a few months, a new virus named SARS-

CoV-2 (which causes the disease COVID-19) has altered the
course of nations and the world. Indeed, it is difficult to process all
the rapid and sweeping changes to our lives, social interactions,
government functioning, and global relations that the COVID-19
pandemic has caused. But the devastation it has and is producing,
and the unequal distribution of harms within and across countries,
demands global responses to pandemic control that prioritize equity.
It is for this reason that in April 2020 we embarked on a collaborative
effort with 69 authors to better understand the impact the pandemic
is having on Canada and the world. This edited collection is the
result of that collaboration. More than anything, this volume docu-
ments the vulnerabilities and interconnectedness made visible by
the pandemic and the legal, ethical, and policy responses to it. These
include vulnerabilities for people who have been harmed or will be
harmed by the virus directly and those neglected or harmed by mea-
sures taken to slow its relentless march; vulnerabilities exposed in
our institutions, governance, and legal structures; and vulnerabilities
in other countries and at the global level where persistent injustices
harm us all.

* We are grateful to Bryan Thomas, Stephen Bindman, and the peer reviewers
for excellent comments on this introduction. We also thank Kelli White and
Arianne Kent for their superb research assistance.
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The book, comprising 43 short chapters, is divided into 6 sub-
themes: federalism and governance, accountability, civil liberties,
equity, labour, and global health. Our approach is one primarily
grounded in law, because of the critical nature of law in defining
responsibilities, accountability, rights, distribution of wealth, and,
indeed, health. We have included other important disciplines, includ-
ing ethics, public policy, public health, and medicine. We begin this
overview chapter by providing context for the pandemic with facts
and figures (including what we do not know), before turning to dis-
cuss in more detail how we employ a lens of vulnerability throughout
our analysis. Subsequently, for each of our subthemes, we highlight
insights emerging from the chapters. We conclude by claiming that
the COVID-19 pandemic forces us to reflect deeply on how we are
governed and on our policy priorities in order to ensure pandemic
preparedness, response, and recovery policies include all of us, not
just some or the most privileged of us.

Context for a Modern-Day Plague
The Emergence of COVID-19

At the time of writing, the novel coronavirus SARS-CoV-2" has infected
people in 213 countries and territories and on every continent except
Antarctica.? As of June 27, 2020, over 495,781 people worldwide> have
died, including the 8,504 people who have died in Canada.* The true
death toll is certainly higher and will continue to rise.

The respiratory illness caused by SARS-CoV-2 was initially
identified by regional health authorities in China after dozens of peo-
ple with similar symptoms were treated in Wuhan, Hubei Province,
in December 2019. This made headlines when the World Health

1.  “COVID-19 Coronavirus Pandemic”, online: Worldometer <hitps://www worl:
dameters info/coronavirus/>.

2. “COVID-19 Has Infected Every Continent Except Antarctica”, The Times of
India (27 February 2020), online: <https://timesofindiaindiatimes com/world/

china/COVID-1g-has-infected-every-continent-except-antarctica/articleshawy/
RIS

3. “COVID-19 Dashboard” (27 June 2020), online: Centre for Systems Science and
Engineering at Johns Hopkins University <hitps://www arcgis com/apps/opsdash-
board/index html#/hdazsg4740fd40299423467h4Regecth

>,
4.  See dashboard from the Canada Open Data Working Group, “COVID-19 in

Canada”, online: Canada Open Data Working Group <https://art-hd shinyappsia/
covidigcanada/>.


https://art-bd.shinyapps.io/covid19canada/
https://art-bd.shinyapps.io/covid19canada/
https://www.arcgis.com/apps/opsdash-board/index.html#/bda7594740fd40299423467b48e9ecf6
https://www.arcgis.com/apps/opsdash-board/index.html#/bda7594740fd40299423467b48e9ecf6
https://timesofindia.indiatimes.com/world/china/COVID-19-has-infected-every-continent-except-antarctica/articleshow/74327535.cms
https://timesofindia.indiatimes.com/world/china/COVID-19-has-infected-every-continent-except-antarctica/articleshow/74327535.cms
https://timesofindia.indiatimes.com/world/china/COVID-19-has-infected-every-continent-except-antarctica/articleshow/74327535.cms
https://www.worl-dometers.info/coronavirus/
https://www.worl-dometers.info/coronavirus/
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Organization (WHO) tweeted on January 4, 2020, that it was investi-
gating a cluster of pneumonia-like cases in China.> A week later, the
genetic sequence of the novel coronavirus was shared publicly.® Then,
on January 13, Thailand reported the first case outside of China. On
January 30, amid thousands of new cases in China, and infections
spreading across countries, the WHO declared a “public health emer-
gency of international concern,” as required by International Health
Regulations.”

By January 31, Italy was reporting its first cases as being two
Chinese tourists who travelled to Rome from Wuhan and fell ill.® Italy
was the first European country to report cases and its subsequent
experience —hospitals filled beyond capacity, and a mounting death
toll—was a cautionary tale for other countries.

At the beginning of February, reports emerged of an outbreak on
the Diamond Princess cruise ship—then the largest cluster of cases—
more than 200 —outside of China.? By the third week of February, Iran
reported a large outbreak; as an international travel hub, this raised
further alarm among public health experts.™

As lockdowns were initiated across Latin America and Europe,
infections spiked in all jurisdictions, followed soon after by a nation-
wide lockdown for India’s 1.3 billion inhabitants. The WHO described
the spread of the novel coronavirus as a “pandemic” on March 11. On
March 26, the United States earned the unenviable distinction of lead-
ing the world in confirmed infections and deaths. Soon after, despite

5. “WHO Timeline— COVID -19” (27 April 2020) online: World Health Orgunlzatlon

SU.D_1.9> Hilary Brueck, “The WHO Made a Thmly Veiled Dlg at Sweden’s
Loose Coronavirus Lockdown, Saying ‘Humans Are Not Herds’ and Old
People are Not Disposable”, Business Insider (11 May 2020), online: <https://

www businessinsider com/herd-immunity-few- npnnlp have-had-the-

coronavirus-who-2020-52fbclid=IwAR37cQ szvdWCR IDQ]’\XH EifBobek
N g

6.  “Novel Coronavirus—China” (12 January 2020), online: World Health Organization
<https://www wha int/csr/don/12-january-202a-navel-coronavirus-china/en/>.

7. Derrick Bryson Taylor, “How the Coronavirus Pandemic Unfolded: A Timeline”,
The New York Times (12 May 2020), online: <https://www nytimes com/article/
coronavirns-timeline html>.

8.  Iris Bosa, “Italy’s Response to the Coronavirus Pandemic” (16 April 2020), online
(blog): Cambridge Core - Health Economics, Policy and Law (HEPL) Blog Series <https://

/>,
9. Ibid.
10. Ibid.


https://www.cambridge.org/core/blog/2020/04/16/italys-response-to-the-coronavirus-pandemic/
https://www.cambridge.org/core/blog/2020/04/16/italys-response-to-the-coronavirus-pandemic/
https://www.nytimes.com/article/coronavirus-timeline.html
https://www.nytimes.com/article/coronavirus-timeline.html
https://www.who.int/csr/don/12-january-2020-novel-coronavirus-china/en/
https://www.businessinsider.com/herd-immunity-few-people-have-had-the-�coronavirus-who-2020-5?fbclid=IwAR3ZcQ_3F7vdWCB-lDshXHzEifBobek_AFRgKI5JenRXfQQqWixw-W5d7I4
https://www.businessinsider.com/herd-immunity-few-people-have-had-the-�coronavirus-who-2020-5?fbclid=IwAR3ZcQ_3F7vdWCB-lDshXHzEifBobek_AFRgKI5JenRXfQQqWixw-W5d7I4
https://www.businessinsider.com/herd-immunity-few-people-have-had-the-�coronavirus-who-2020-5?fbclid=IwAR3ZcQ_3F7vdWCB-lDshXHzEifBobek_AFRgKI5JenRXfQQqWixw-W5d7I4
https://www.businessinsider.com/herd-immunity-few-people-have-had-the-�coronavirus-who-2020-5?fbclid=IwAR3ZcQ_3F7vdWCB-lDshXHzEifBobek_AFRgKI5JenRXfQQqWixw-W5d7I4
https://www.who.int/news-room/detail/27-04-2020-who-timeline---CO-VID-19
https://www.who.int/news-room/detail/27-04-2020-who-timeline---CO-VID-19
https://www.cambridge.org/core/blog/2020/04/16/italys-response-to-the-coronavirus-pandemic/
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initial speculation that Africa might escape unscathed, infections and
deaths began to be recorded there. At the time of writing, there are
more than 130,000 confirmed cases on that continent.™

SARS-CoV-2: The Epidemiology

SARS-CoV-2 is a new virus. It is part of a family of coronaviruses
that may be transmitted from animals to people. It is thought to have
originated in a bat but was transmitted to humans via another vec-
tor or animal species. For decades, it has been recognized that with
ever-increasing interactions between people and undomesticated
animals and increasing globalization, novel coronaviruses will from
time to time spread among human populations.” Previous exam-
ples include Severe Acute Respiratory Syndrome (SARS), which has
caused 774 deaths worldwide to date,”> and Middle East Respiratory
Syndrome (MERS), which has caused 858 fatalities around the world
to date.”* With a reported 503,000 deaths in a few short months, the
harm of the COVID-19 pandemic dwarfs that of the other outbreaks.
Unfortunately, infectious disease experts agree that even more harm-
ful viruses could emerge in the future.

As of June 27, 2020, there have been over 10 million cases of
COVID-19 reported worldwide,”> but the number is likely much
higher, as many cases are asymptomatic and testing availability and
infrastructure, use, and criteria vary significantly across jurisdictions,
and there is no standardized approach to reporting.*®

11.  Jason Burke & Nyasha Chingoyo, “African Nations Fail to Find Coronavirus
Quarantine Escapees”, The Guardian (31 May 2020), online: <www theguiardian.

escapees>,

12.  Hongying Li et al, “Human-Animal Interactions and Bat Coronavirus Spillover
Potential Among Rural Residents in Southern China” (2019) 1:2 ] Biosafety &
Health 84.

13.  “SARS Basics Fact Sheet” (6 December 2017), online: Centre for Disease Control and
Prevention <https://www cdc gov/sars/abaut/fs-sars htm]>.

14. “Middle East Respiratory Syndrome Coronavirus (MERS-CoV)” (November 2019),
online: World Health Organization <https://www who int/emergencies/mers-cov/
en/>.

15. Worldometer, supra note 1.

16.  Sometimes the claim is that labs were overwhelmed so that testing was
not possible. See Kelly Crowe, “Why Isn't Canada Testing Everyone for
Coronav1rus7” CBC News (13 Aprll 2020), online: <https://www che ca/news/

2 = = = >. But, on the other hand,
we see resistance on the part of some medical officers of health to increasing
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Our epidemiological understanding of COVID-19 is greatly
hindered by the quality and availability of data. Still, available data
show some emerging patterns. Globally, it seems more men die than
women: 69% of all coronavirus deaths reported across Western Europe
have been male.”” However, in Canada this trend is reversed, as the
vast majority of deaths have occurred in long-term care homes, where
the majority of residents and workers are women.* There are also sig-
nificant differences in rates of death by age groups, with older people
dying most.” A large sample in Italy found that 80% of deaths were
among people aged 7o and older.> Nursing home residents and care
workers in many high-income countries (HICs) have died in staggering
numbers. At least one-third of COVID-19 deaths in the U.S. have been
in nursing homes (whether residents or caregivers). Similarly, WHO
figures indicate that almost half of all people who have died in Europe
were residents of care facilities. Canada has the highest proportion of
deaths in long-term care settings among 14 countries in a study by the
International Long-Term Care Policy Network, an incredible 82%.

Initially, little data was collected on the socio-economic, racial,
and ethnic backgrounds of victims. Once data began to be collected,

testing rates. See “Hamilton’s Associate Medical Officer of Health Apologizes
to Premier Doug Ford” CBC News (24 Aprll 2020), online: <h.ttps.lb4mmu:b.c.cal
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18.  As of May 15, 55% of confirmed cases of COVID-19 are women, and women
made up 53% of the total deaths in Canada. See Olivia Bowden, “More Canadian
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Reasons Why”, Global News (17 May 2020), online: <hitps://globalnews ca/
news/6g20505/more-women-have-coronavirus/
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(12Mayzozo) online: Becker sHospltalRevlew<h.ttps.A&um&hackanshospﬁaltmm

worldwide himl>.
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particularly in the United Kingdom and the United States, clear dis-
tribution patterns began to emerge. For example, people living in the
poorest Scottish neighbourhoods were twice as likely to die as their
wealthier neighbours.> The death rate was 86.5 per 100,000 in the
poorest fifth of Scottish neighbourhoods, compared to 38.2 in the rich-
est fifth. Socio-economic disadvantage is strongly correlated with vul-
nerability to infection and death from COVID-19.

In Canada, Quebec has the highest COVID-19 death rate per
capita in the country (reportedly the seventh deadliest place in the
world), propelled by very lethal outbreaks in the low-income neigh-
bourhoods of Montréal.* Some have attributed this to the province’s
early spring break (i.e., Quebeckers travelled abroad and returned
infected before provinces began taking strict measures).» It is clear,
however, that hot spots of the outbreak in Montréal are in poorer
areas, particularly among recent immigrants living in overcrowded
housing,*® some of whom work in long-term care facilities, placed
there by temporary employment agencies.” The working hypothesis
is that care workers bring the illness back to neighbourhoods, where
it spreads rapidly because of poverty and crowding. The extent to
which Montréal differs from other major cities in Canada is not yet
known. Data suggest that within Toronto, poor neighbourhoods
also have vastly higher reported cases than neighbouring wealthy
suburbs.®

The socio-economic dimensions of COVID-19 transmissions and
deaths in HICs is raising alarm regarding how the disease will impact
low-to-middle income countries (LMICs). Lockdowns, which seem to
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27.  For a discussion of temporary employment agencies and long-term care, see
Katherine Lippel, this volume, Chapter E-3.
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be the primary intervention, are often challenging in LMICs, if not
impossible, due to poverty and population density.

The Policy Response to COVID-19

There have been very different political responses to COVID-19 across
countries. At one end of the spectrum are countries that have imple-
mented very restrictive measures. China set a global precedent, insti-
tuting what was then the largest quarantine in world history of the
Wuhan region’s sixty million people. This has since been eclipsed
as other countries have locked down to a greater or lesser degree.
Neighbouring countries such as Vietnam, South Korea, and Taiwan,
perhaps enlightened by their earlier experience of SARS and H1NT1,
responded quickly to the Wuhan outbreak by shutting down borders
and implementing aggressive testing and contact tracing, relying
heavily on digital surveillance. They seem to have largely contained
the virus; however, it is hard to predict what will happen as physical
distancing restrictions are lifted.

At the other end of the spectrum, among Western countries,
Sweden stands out for its embrace of a less restrictive approach that
some media have dubbed “anti-lockdown.” Sweden’s chief epide-
miologist pursued a strategy of mitigation: allow the virus to spread
slowly without overwhelming the health system, without recourse to
harsh social isolation restrictions, and attempt to shield the most vul-
nerable. Earlier in the pandemic, countries such as the UK. and the
U.S. also toyed with policies aimed at establishing “herd immunity”;
namely that they would permit the virus to spread so that at a certain
point enough people in the population would acquire immunity that
the disease would significantly dissipate. However, both countries
implemented lockdowns of varying degrees after enormous expert
and popular outcry.

Canada’s path through COVID-19 is perhaps best described
as a middle ground. This approach has seen neither the federal
nor provincial governments impose strict lockdowns (i.e., unlike
in New Zealand, Canadian governments have not mandated that
people stay in their homes, although they have encouraged it).
Provinces have, however, imposed various restrictions on large
and small gatherings, closed schools, universities, and nonessential
businesses, locked down jails and long-term care institutions, and
issued physical distancing guidelines. Both federal and provincial
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governments have provided significant funding to support affected
businesses and employees.

Canadians have largely accepted this middle-way approach,
and to date, the hospital system has not been overrun. There have
been, however, significant provincial variations in infection rates.
British Columbia, which acted the fastest amongst Canadian prov-
inces in response to the outbreak, has for the moment succeeded in
stemming what appeared initially to be a rather aggressive spread
of the virus, using measures assessed as relatively “stringent” by the
Oxford Stringency Index, developed to monitor country policies in
response to the pandemic. By contrast, infection and death rates in
Quebec and Ontario remain high for reasons not yet fully understood
although, as discussed earlier, outbreaks have been strongly corre-
lated with socio-economic deprivation.

Across Canada, the vast preponderance of deaths (82%) have
been associated with overrun long-term care institutions, with
accounts of personal support workers forced to abandon their jobs for
fear of the disease and for the health of their own families, sometimes
leaving the frail elderly dehydrated, hungry, covered in feces, and in
rare cases, left for dead. The military was called in to assist in Quebec
and Ontario,* and in both cases, has issued devastating reports on the
conditions they found.>* Thus, while the Canadian approach has been
successful to date in fending off an unmanageable surge in hospitals,
a myopic focus on hospitals left long-term care homes and similar
institutions exposed.

As infection rates have begun to drop, some countries are begin-
ning to lift these measures, some gradually and others more quickly.

29.  Brandon Tang, Sara Allin & Greg Marchidon, “British Columbia’s Response
to the Coronavirus Pandemic” (25 April 2020), online (blog): Cambridge Core
- HEPL Blog Series <hitps://www cambridge arg/care/blog/2020/04/25/british-
columbias-response-to-the-coronavirus-pandemic> Natalie Obiko Pearson,
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articles/2020-05-16/a-virus-epicenter-that-wasn-t-how-one-region-stemmed-the-
deaths>. For the stringency index, see Oxford University, “Coronavirus Govern-
ment Response Tracker” (last visited 13 May 2020), online: Blavatnik School of
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30.  “Long-Term Care COVID-19 Tracker” (last visited 13 May 2020), online: National
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Brigadier General C ] A Mialkowski, both letters dated 19 May 2020 and on file
with the authors.


https://ltc-covid19-tracker.ca/
https://www.bsg.ox.ac.uk/research/research-projects/coronavirus-government-response-tracker
https://www.bsg.ox.ac.uk/research/research-projects/coronavirus-government-response-tracker
https://www.bloomberg.com/news/articles/2020-05-16/a-virus-epicenter-that-wasn-t-how-one-region-stemmed-the-deaths
https://www.bloomberg.com/news/articles/2020-05-16/a-virus-epicenter-that-wasn-t-how-one-region-stemmed-the-deaths
https://www.cambridge.org/core/blog/2020/04/25/british-columbias-response-to-the-coronavirus-pandemic
https://www.cambridge.org/core/blog/2020/04/25/british-columbias-response-to-the-coronavirus-pandemic

Introduction

The impact of COVID-19 on the economy has generated a great deal
of concern in all countries. In some, the economic necessity to reopen
is accompanied by a strong culture of personal freedom and resistance
to government interventions. The epidemiological data is clearly just
one consideration in deciding when and how to lift lockdowns.

It is already evident that every approach carries its own risk of
unforeseen consequences. For instance, while the early shutdown
of borders and lockdowns seems to have propelled some countries
toward success (New Zealand, Taiwan, South Korea), other democra-
cies that locked down quickly, such as India, Italy, Spain, and Greece,
saw thousands of people moving between areas on the announcement
of an impending lockdown.

Around the world, the priority now seems to be preventing trans-
mission, protecting the vulnerable, and restarting work, commerce,
and education. To do this, the focus is on known places and settings
of vulnerability, alongside public health measures of hygiene, physical
distancing, masking, testing, and tracing. Canada has not been a strong
performer on testing and tracing, falling far below testing targets,> and
there are significant disparities in testing rates across provinces.

The Unknowns

Many crucial factors remain unknown. First, while a vaccine is seen
by many as the magic bullet, it is unknown when or even whether one
will be developed; policies contingent on this hope may have to be
recalibrated. Nor do we know whether, once a vaccine is developed,
there will be a sufficient supply at a price that is affordable for all who
need it. Second, the extent and duration of natural immunity pro-
duced from SARS-CoV-2 infection is another unknown. Third, we do
not know the extent of the harmful consequences of all the policy mea-
sures taken to combat COVID-19. For example, an estimated 1.2 mil-
lion children worldwide could die in the next six months due to the
disruption of health services and food supplies caused by the corona-
virus pandemic.> Lockdowns and physical isolation have led to severe

32.  Omar Sachedina & Ben Cousins, “As Canadians Struggle to Receive COVID-
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job losses, economic recession, increased mental health issues, and ris-
ing domestic violence. In the longer run, we will have to account for
both sides of the ledger, namely the people who were saved because
of precautionary measures and the people who were lost or harmed.
Fourth, we do not yet know which of the various approaches taken
by governments to combat COVID-19 are most effective. This will be
important to know when responding to further waves of infection.
Some claim that Japan has been relatively successful because people
commonly and willingly wear masks. Others suggest that the strict
separation of suspected COVID-19 patients into separate hospitals
or treatment facilities is key. Many analyses refer to the importance
of testing and tracing, or the importance of acting early and closing
borders. Others promote a strong focus on high-risk populations in
long-term care settings, prisons, factories, and other sites. We need
detailed scientific research into the range of approaches taken and the
factors that determine their efficacy in order to understand the impact
of different approaches on different vulnerable groups.

Vulnerability as an Organizing Theme

We employ a lens of vulnerability throughout our analysis. COVID-19
has exposed and created vulnerabilities that follow the fault lines of pre-
existing structural inequities. COVID-19 has flourished in settings where
people were already vulnerable because of government policies and cor-
porate bottom lines. Many of the virus’s hot spots in high-income coun-
tries (HICs)—long-term care homes, prisons, immigration detention
centres, and slaughterhouses, among others—are spaces of acute vul-
nerability because they are sites of long-standing structural inequalities.

Governments have long tolerated substandard quality of care in
long-term care homes, caused by, among other things, understaffing
and low wages.>* Oversight of public and private long-term care facili-
ties varies between jurisdictions, but is often inadequate. In Ontario,
for example, annual inspections have essentially evaporated in the
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past two years: CBC News reports that in 2019, less than 1.5% of long-
term care homes received annual inspections.3

Overcrowding is a well-documented feature of prisons and immi-
gration detention centres around the world, caused by a combination of
punitive criminal laws and policies around bail, inadequate community
mental health services, harsh sentences for convicted offenders, and other
factors.’® Access to healthy food, hygiene products, and health care—the
most basic obligations owed by the state to individuals in its care—are
persistent problems.”” The response to COVID-19 in federal and provin-
cial prisons has been to increase lockdowns and/or segregation.’® While
jail staff in most Canadian prisons now appear to have access to personal
protective equipment (PPE), prisoners in many facilities remain with-
out access to masks and gloves.? With the majority of trials adjourned
indefinitely, prisoners on remand face periods of pre-trial detention of
uncertain length in conditions of great stress and exposure.+

Slaughterhouses have long been considered sites of insecurity
and risk for workers.#* In recent decades, government regulation has
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led to the closure of small slaughterhouses and the emergence of
supersized corporate abattoirs that employ large numbers of work-
ers.* Two of the largest outbreaks of COVID-19 in Canada have been
at Cargill slaughterhouses in Alberta and Quebec.* These plants rely
heavily on the labour of immigrants and temporary foreign work-
ers.# Temporary foreign workers often live in shared accommodation
and share transportation to work because of low wages. Unionization
has not prevented such workers from being forced back to work fol-
lowing large outbreaks.#> Recent outbreaks amoungs migrant farm-
workers in Ontario raise similar issues.

Indigenous Peoples, including First Nations on reserves, face
unique challenges in dealing with COVID-19.4¢ Colonialism and
systemic discrimination, which are manifest in the chronic under-
funding of essential services and infrastructure, heighten indig-
enous people’s vulnerability. For instance, at the time of writing,
61 First Nations communities are under long-term drinking water
advisories, making it very difficult to implement the basic hygiene
measures to prevent the spread of the virus.#” Moreover, the well-
documented overcrowding and substandard housing on reserves

our-meat-supply>.
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prevent First Nations families from complying with physical
distancing.+

It would be a mistake to speak of these as discrete phenomena,
however. To do so would risk obscuring how the current situation
is the predictable outcome of policy choices made by governments.
The pandemic is not a natural disaster or an “act of God.” The effects
of COVID-19 are the result of choices: to tax and spend in ways that
benefit some and disadvantage others;* to intervene or not intervene
in the economy when market forces prevent individuals from meet-
ing basic needs; to regulate in particular ways; to view health as the
product of a combination of luck and personal choices rather than
the product of colliding social, economic, and political factors; and
to adopt particular foreign policies toward international cooperation,
including foreign aid.

The theme of vulnerability also touches domestic and inter-
national institutions. The pandemic is a stark reminder of the fragility
of democratic governance, the rule of law, and fundamental rights.>°
Governments in both new and established democracies have quickly
dispensed with normal procedures to respond to the pandemic. While
there is no doubt that governments must respond quickly in a public
health crisis, some balance must be found between the need for dis-
patch and the need for considered and accountable policy responses.
The closure of courts for a period of months for all but urgent matters
is unprecedented and demonstrates the degree to which the judicial
system has until now continued to be reliant on in-person hearings
and paper filings.>*
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The pandemic has been used by some governments as a pretext
for seizing further control over the levers of government.>* Scholars
of the democratic decline in Hungary have identified the corona-
virus outbreak as an important “constitutional moment” in President
Viktor Orban’s quest for supremacy, a “coronavirus coup.”? Weak
systems of government are vulnerable along multiple axes—prone to
further hollowing out when the opportunity presents itself and also
unable to coordinate an effective response to the pandemic owing to
unresponsive governance and corruption.’* In the United States, for
example, state governments have resorted to covertly importing PPE
to avoid its being confiscated by the federal government for redistri-
bution to political allies.

The Edited Collection

To illustrate the different ways COVID-19 reveals existing vulnerabili-
ties and creates new ones, our discussion is grouped into six sections:
federalism, accountability, civil liberties, equity, labour, and global
health. While many of the chapters have a Canadian focus, they con-
tain insights that will also be of interest to an international audience. In
some cases, there is significant disagreement between our contribu-
tors. We do not attempt to resolve these differences, but illuminate
them to help us better design the best legal and policy responses to
COVID-19. In what follows, we discuss in reverse order the themes
as they appear in this book, in order to emphasize the interconnected-
ness of global and local issues.
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Global Health and Governance

This pandemic has reinforced truths that global health academics
have espoused for a decade or more. First, it is now patently clear
that health is not just a matter of domestic circumstances, but is also
global.>® Our health is interconnected, and some of us are more vul-
nerable than others as a result. Second, for well over two decades,
expert observers of global governance for health have highlighted
how power and politics at the supranational level significantly shape
health and health inequities within countries.”” And third, there are
large global threats to health, such as climate change, antimicrobial
resistance, and new and re-emerging infectious diseases. What is new
or unexpected about COVID-19 is how quickly this health crisis has
become a global political crisis, with the WHO at its epicentre.”® As
infections began to spread in various countries, China and the WHO
became targets of ferocious criticism, accused of colluding in their
failure to control the pandemic early on.®

The WHO presents itself as a scientific organization governed
by member countries and providing technical assistance. When the
WHO began providing clear messaging in January that countries
should test, isolate, trace, and treat, countries worldwide began shut-
ting down their borders. Moreover, following China’s and Italy’s
examples, most countries began self-quarantining or implementing
lockdowns by mid-March.® How and why that became the primary
policy of government leaders is still unclear, nor is it clear that lock-
downs were the most effective options, at least for all countries. In
Low and Middle-Income Countries (LMICs), lockdowns produced
staggering hardships for hundreds of millions of people. In India,
millions of rural to urban migrants who survive on daily wages were
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suddenly left with no work.®" Millions took to the roads, returning
to their villages and towns. In many LMICs, where millions live in
densely populated slums, the basic prerequisites for lockdown sur-
vival—such as clean water, toilets, space, money to buy food, and
refrigerators—do not exist. Those venturing out to find work or food
were sometimes brutally beaten by police for breaking lockdown
restrictions.®> The implausibility of following physical distancing,
combined with the inability of many LMICs to provide a safety net
for their citizens during lockdown, brought resistance to the generic
or “one size fits all” pandemic response.®

As High-Income Countries (HICs) transformed their hospitals
to handle the pandemic, they also began transforming their foreign
aid funding into COVID-19 support. In preparing their own national
responses, LMICs found themselves competing in the global market
against HICs for testing kits, ventilators, and protective gear. LMICs
generally had inadequate supplies and health care workers to deal
with the pandemic. Moreover, there has been an “eviction effect,”
where the pandemic response has diverted attention from other health
care needs and infectious disease control programs.® The devastation
from the lockdowns and shutdown of most health care and public
health programs is expected to erase years of progress.®

As with the global competition for limited personal protective
equipment (PPE)—masks, gloves, and so forth—and ventilators, there
is a race to find a vaccine. Who will discover the vaccine first, who
will get it first, and will LMICs get the vaccine? These are all open
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questions. On May 4, the G-20 countries, except the U.S. and Russia,
joined major philanthropists to raise nearly €8 billion (approximately
C$12.3 billion) for research and development of diagnostics, thera-
pies, and vaccines, promising these would all be public goods, and
fairly distributed.®® Meanwhile, private sector companies, most based
in the U.S,, are also racing to develop vaccines, which will not be pub-
lic goods.” It will soon become clear whether global cooperation and
solidarity are rhetoric or reality.

This Job Is Gonna Kill Me: Working and COVID-19

The health and safety of workers is a critical theme of the COVID-19
pandemic. In Canada and around the world, the implementation of
lockdowns required the designation of “essential workers.” The list
varies by jurisdiction but generally includes health care, food ser-
vices, transportation, utilities, communication, and some government
employees.®® These workers have been spared some of the economic
hardships of their neighbours who have lost jobs. However, they and
their families have taken on significant risks to their own physical and
mental health.®

In the health sector, early public discourse focused on prepar-
ing hospitals, ensuring an adequate supply of test kits, ventilators,
and PPE. It quickly became clear that the most vulnerable commodity
could be the workers themselves.” This has been evident in Canada
since the 2006 SARS Commission Report, led by the Honourable
Justice Archie Campbell, which determined that “the health system
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generally did not understand its obligations under worker safety laws
and regulations. There was a lack of understanding of occupational
safety as a discipline separate from infection control.”7* Nurses, doc-
tors, and other health workers constituted the largest single group
of SARS cases, unlike with COVID-19. Therefore, training in safety
protocols and provision of PPE in the health sector was a focus of
the Campbell Report, emphasizing the precautionary principle “that
safety comes first, that reasonable efforts to reduce risk need not await
scientific proof.”72 COVID-19 has put a spotlight on the workforce in
different ways. The largest outbreaks have been linked to crowded
workplaces; inadequate infection control; shortages of PPE; and eco-
nomic, political, and emotional incentives to continue working despite
illness.”> Long-term care homes have been a major site of outbreaks,
as low wages force workers to take shifts at multiple facilities, risking
spread of the disease.

The essays in this section of the book explore a range of intersec-
tions between the workforce and COVID-19, including privatization
of health care, occupational health and safety, and the duties owed to
and by health workers.”* We also include a chapter about a COVID-19
outbreak in a group home for adults with disabilities to illustrate the
reality of the day-to-day fight against COVID disease.

The section also provides an international perspective on labour
issues, using the framework of the global food supply chain.

Equity and COVID-19

While COVID-19 has had widespread health, economic, and social
impacts, some groups have been disproportionately affected both
by the disease and by the measures taken to contain its spread.” The
increased vulnerability of certain populations to COVID-19, such as
people with disabilities, the elderly, women, people living in pov-
erty or experiencing homelessness, and racialized and Indigenous
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peoples, should be attributed not to their inherent characteristics or
their choices, but to pre-existing structural inequities.

This pandemic has exposed the systemic factors that lead to
marginalization and vulnerability, including classism, ageism, able-
ism, racism, and colonialism. For instance, concerns have been raised
that medical triaging policies and decisions, notably the distribution
of ventilators, could discriminate against persons with disabilities.”®
Elderly people, especially in long-term care homes, have been dispro-
portionately impacted by the disease.”” Vulnerability to COVID-19
has also followed the fault line of race. The disease is reportedly dis-
proportionately affecting racialized minorities, while also perpetuat-
ing racist discourses, for example against Asian Canadians, who are
widely stigmatized as being responsible for the pandemic and vectors
for its spread.” Racialized people, including migrants and temporary
foreign workers, are also overrepresented in prisons, meat process-
ing plants, and long-term care homes.” Furthermore, colonialism and
the systemic discrimination in government laws, policies, and prac-
tices regarding First Nations, Inuit, and Métis communities, including
those related to access to clean water, adequate housing, and health
care, pose unique challenges in the context of COVID-19.%

Measures taken to contain the pandemic have exacerbated the
vulnerability of marginalized groups and individuals. For example,
persons with disabilities have been affected by the temporary clo-
sure or reduction of essential services and programs, including pub-
lic transportation and programs funding mobility and other assistive
devices.®™ Persons experiencing homelessness have suffered service
reduction or outright closure of homeless shelters and drop-ins.®
Confinement and quarantine measures also have a disproportionate
impact for children and women living in violent homes, especially
in Indigenous communities where access to safe houses is limited or
mnifer A Chandler et al, this volume, Chapter D-10; Tess Sheldon & Ravi
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non-existent.®» Moreover, certain populations, including people living
with mental illness and those experiencing homelessness, face unique
challenges in respecting public health directives on the use of pub-
lic spaces and physical distancing. They are therefore disproportion-
ately subjected to sanctions and enforcement procedures under public
health laws.%

COVID-19 is both a public health crisis and “profound human
rights crisis,”® but it can also be an opportunity for transformative
policy and law reforms. While emergency measures that are compli-
ant with human rights are required to alleviate the immediate impacts
of COVID-19 on persons and groups made vulnerable by structural
inequities, confronting present and future health crises requires deep
structural changes to promote more just and equitable societies.

Civil Liberties vs. Ideas of Public Health

Significant precautionary measures have been taken across all coun-
tries to control the pandemic. Some of these may conflict with civil
liberties, such as freedom of association, freedom of religion, and
mobility rights* (quarantine orders, closure of borders, lockdowns,
and stay-at-home orders), as well as privacy rights (contact tracing,
both traditional and digital).®”

A public health perspective may at first blush seem to conflict
with civil liberties, given its emphasis on preventing or curbing a
pandemic that could cause death and suffering to many millions.
However, as the various contributors in this section discuss, a clear
focus on civil liberties is needed, not only so that the actions of pub-
lic health officials are lawful (in the Canadian context, in compliance
with the Canadian Charter of Rights and Freedoms), but also because
maintaining respect for civil liberties may well produce sound
public health policy. Public health measures, tailored to civil liber-
ties, will likely achieve more buy-in from the public, particularly
when precautionary measures are required for many months and
possibly years.
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Governments may justify intrusion into civil liberties as being
proportionate to the need to respond to a public health crisis on the
scale of COVID-19, and we stress that courts are likely to be deferen-
tial to governmental choices in such a situation.®® Civil rights are, of
course, fundamental to our democracy, but no one wishes to “die with
their rights on,” which could occur if needed governmental measures
to curb a disease outbreak or pandemic are sacrificed on a right’s altar.
However, as better evidence emerges on potential options to respond
to the pandemic, courts may well hold governments to a more strin-
gent standard and be more exacting in their review of whether mea-
sures taken are as respectful of civil liberties as possible while still
achieving the objective of curbing the virus.

Animportant aspect of the analysis in this section is the acknowl-
edgment that the Charter, particularly in health care, serves largely to
protect civil rights (sometimes described as “negative” rights —being
“free” from governmental intrusion). But it is presently not interpreted
to protect “positive” socio-economic rights (requiring governmental
expenditures), at least not without being tied to another Charter right,
such as the right to equality under s. 15. Different contributors across
this volume argue this is an impoverished view of rights and COVID-
19 helps to illuminate that.®

Accountability

In any emergency, mechanisms for holding governments to account
tend to be weakened, but COVID-19 has created unique accountabil-
ity challenges.” The pandemic has disrupted sittings of legislatures
and courts in many jurisdictions. U.K. Prime Minister Boris Johnson's
hospitalization after contracting the virus exposed a disturbing lack
of clarity around lines of succession should he be required to give up
his functions.?* Canadian Prime Minister Justin Trudeau self-isolated
after his spouse tested positive, and spent the first two weeks of the
nationwide lockdown working from home while Cabinet met on
Parliament Hill.
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Some progress has been made toward resuming operation in
Canadian institutions using videoconferencing and other technolo-
gies. But even when institutions are open, accountability is not guar-
anteed. Since mid-March, governments at the local, provincial, and
federal levels have promulgated a flurry of emergency orders and reg-
ulations to respond to the pandemic, many sweeping in their scope.
Ensuring meaningful review of these orders and regulations is an
enormous challenge.”* Legislative review of emergency legislation has
generally been perfunctory. While courts are hearing urgent matters,
and some non-urgent ones, it is difficult to be optimistic about their
ability to serve as meaningful checks on executive or legislative over-
reach, both because of the limits of their jurisdiction and the limits of
litigation as a tool for challenging a complex and networked govern-
ment response to the pandemic.”

In the face of these challenges, the authors in this section suggest
it is important to look beyond formal sources of accountability. This
includes invisible sources of accountability within the executive and
the legislature that shape the content of policy decisions and legis-
lation in important ways, such as public servants and informal “off-
stage” negotiations between political parties.** The media also plays
a crucial accountability role. In today’s media environment, “trusted
and true” traditional news sources continue to be influential, but they
compete for space with sources of information on social media.

In the context of a pandemic, where accurate data matters greatly,
the cost of an informational vacuum or, alternatively, of misinforma-
tion, is terribly high. Governments have an obligation to be transpar-
ent about the data they are relying on in making policy, and about the
trade-offs they are making. A lack of transparency jeopardizes public
trust in government. In an information vacuum, misinformation can
more easily take hold and spread.

One significant dimension of the COVID-19 response has been
governments’ willingness to partner with private corporations to
ensure stable supply chains for PPE and other essential supplies. This
section considers the accountability gap that can emerge when gov-
ernments rely on private companies in this way.%

92.  We are grateful for a conversation with Gabrielle Appleby on this point.

93.  Paul Daly, this volume, Chapter B-6.

94. MacDonnell, this volume, Chapter B-1.

95.  Yee-FuiNg, “Political Constitutionalism: Individual Responsibility and Collective
Restraint” (2020) Federal LR (forthcoming).
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Who Does What? Challenges and Demands of Canadian Federalism

Good governance is needed to prepare for and respond to a pandemic,
both in the initial stages and as evidence grows on the efficacy of differ-
ent preventative measures. Simply put, good governance requires clear
lines of responsibility about which orders of government and other
institutions or actors will do what and when. Particularly in the early
part of a pandemic, there is little time for the usual rhythm of democ-
racy and thus clear lines of responsibility are even more essential.

In Canada, good governance is complicated by our disaggre-
gated federation and the politicization of jurisdictional issues. For
example, health is often portrayed as being solely a matter of provin-
cial jurisdiction. But the Supreme Court of Canada has declared on
multiple occasions that health is in fact a matter of shared jurisdiction.
Which order of government has jurisdiction depends on the context.
In this section, we explore how dysfunctionality in federal-provincial
relations was laid bare during the SARS outbreak in 2003: the federal
government could not report key data about the outbreak to the WHO
because Ontario’s provincial government either could not or would
not supply this data, resulting in the WHO issuing a travel ban.

SARS turned out to be a mere warm-up for COVID-19 in both
scale and scope. Post-SARS, several significant changes were made to
public health governance, notably the creation of the Public Health
Agency of Canada (PHAC), and pan-Canadian committees sup-
porting better coordination and sharing of data.”” As COVID-19 has
unfolded, Canada’s performance was strengthened by these reforms;
yet serious vulnerabilities remain.

First, the federal government in Canada—unlike other coun-
tries—has not declared COVID-19 a national emergency. Some see
this decision as appropriately respectful of provincial jurisdiction.
However, a failure to declare a national emergency also reveals a vul-
nerability in governance at the federal level. The Emergencies Act®® is

96.  RJR-MacDonald Inc v Canada (AG), 1995 3 SCR 199 at para 32, 127 DLR (4th) 1;
Eldridge v British Columbia (AG), 1997 3 SCR 624 at para 24-25, 151 DLR (4th)
677; Reference re Assisted Human Reproduction Act, 2010 SCC 61 at para 57; Canada
(AG) v PHS Community Services Society, 2011 SCC 44 at paras 67-70. For a full dis-
cussion, see Colleen M Flood, William Lahey & Bryan Thomas, “Federalism and
Health Care in Canada: A Troubled Romance?” in Peter Oliver, Patrick Macklem
& Nathalie Des Rosiers, eds, The Oxford Handbook of the Canadian Constitution
(New York: Oxford University Press, 2017).

97.  Mel Cappe, this volume, Chapter B-2.

98.  Emergencies Act, RSC 1985, c 22 (4th Supp.)
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very limited in when it can be invoked and the powers it contains,
making it largely inadequate in the context of COVID-19. There is
a possibility the federal government could declare an emergency
with special legislation passed under the Peace Order and Good
Government power of the Canadian Constitution, but our contribu-
tors differ in their views on the necessity of this.®» One option to
be considered going forward is an amendment to the Public Health
Agency of Canada Act'° that could provide a mechanism to declare a
Public Health Emergency of National Concern.

Second, harkening back to SARS, the federal government still
does not receive the public health data from the provinces required
for epidemiological modelling to forecast the optimal containment
and recovery strategies. PHAC has no authority to compel data from
provincial, territorial, and private sector partners, even where national
public health is compromised. Its ability to produce timely national
surveillance on the health status of Canadians is severely limited by
the lack of strong federal public health legislation.*

Third, there is both strength and vulnerability in the various
approaches taken by governments across Canada. Variation can be
a strength, as it may allow governments to respond to differences in
needs and contexts. So, for example, our contributors discuss the quite
different risks for Indigenous Peoples, and how Indigenous govern-
ments are taking greater precautionary measures than other govern-
ments. However, we also need to ask whether vastly different death
rates per capita across the country can be attributed to factors beyond
the immediate control of decision makers or instead to poor policy
choices or policy implementation. For example, as of June 28, 2020,
COVID-19 death rates per 100,000 population are 63.9 in Quebec, 18.4
in Ontario, and 3.4 in British Columbia.**> One, of course, must account
for differences in risk factors such as age and obesity, or factors such
as the early spring break in Quebec (and the return of infected travel-
lers), but we do not yet know whether these factors explain a more
than 18-fold differences in per capita deaths as between, for example,

99. See Colleen M Flood & Bryan Thomas, this volume, Chapter A-6; Carissima

Mathen, this volume, Chapter A-7.

100.  Public Health Agency of Canada Act, SC 2006, c 5.

101.  On the problems of not having the means to collect country-wide public health
data, see Amir Attaran & Adam R Houston, this volume, Chapter A-5.

102.  As of June 28, 2020, the number of deaths reported from COVID-19 were 5,448
in Quebec, 2,701 in Ontario, and 174 in British Columbia. See Canada Open Data
Working Group, supra note 4. See also Pearson, supra note 29.
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British Columbia and Quebec. Great differences in death rates are
seen too in the U.S., with states that implemented strong physical dis-
tancing measures recording a death rate 35 times lower than those
who did not.™

It is often said in the Canadian context that provincial variations
provide a natural experiment where we can learn as much from our
successes as from our mistakes, but in the context of COVID-19 these
differences could represent needless loss of life. For example, at the
time of writing there are concerns that Ontario, Canada’s most popu-
lous province, is not sufficiently slowing the spread of infection, with
the number of new cases per day at the end of June 2020 remaining
near the highest levels since the beginning of the pandemic.”+ This is
not to say that if there was but one governmental decision maker at the
federal level that results would have been better, but at a minimum
there needs to be a central conduit for clear information on the kinds of
precautionary measures that all orders of government should be taking
and the costs and consequences of not doing so.

Finally, variation in measures taken by various orders of govern-
ment across Canada can provide significant challenges in managing a
pandemic in terms of communication with the public. We discuss the
myriad approaches taken by municipal governments to COVID-19,
as well as differences across provinces. Although these many differ-
ences may well be justified by different contexts, the end result is a
cacophony of different legal requirements, making it hard for people
to understand what is required of them and perhaps contributing to
compliance fatigue in the longer run.

Conclusion: Moving Forward

In the months and years to come, there will be important choices to
be made as we adapt to a “new normal,” prepare for what is said to
be an inevitable second wave of the infection, and implement plans to
rebuild our societies and the international order.

103. Charles Courtemanche et al, “Strong Social Distancing Measures in the United
States Reduced The COVID-19 Growth Rate” (2020) 39:7 Health Aff 1.

104. Ed Tubb & Kenyon Wallace, “Far More Ontarians are Catching COVID-19 in
Community Settings than Previously Known, Star Analysis Finds”, The Star

(23 May 2020), online: <hitps://www thestar com/news/canada/2020/05/23/far-
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At the domestic level, countries will develop a range of recovery
plans. Some of these plans will tilt toward austerity, tacitly accepting
that some will be left behind.> While health care budgets are unlikely
to see significant cuts, other crucial public goods, such as education,
could see their funding slashed.

Other countries will spend their way out of the economic down-
turn. These governments will invest significant funds to support
their populations and build new infrastructure in the hope of stim-
ulating the economy.**® While temporary income support programs
will eventually be phased out, some may become permanent. In
Canada, for example, there will be pressure to convert the Canadian
Emergency Response Benefit, a $500 weekly payment to individuals
who became unemployed as a result of the pandemic, into a univer-
sal basic income program.*” Economists have argued that recovery
plans must be attentive to the gendered impacts of COVID-19 on the
economy. Jobs held predominantly by women have been more sig-
nificantly impacted than jobs held primarily by men, and access to
childcare will be crucial to ensuring the return to the workforce of
women.™® In Canada, too, there will be pressure to significantly invest
in and reform long-term care.

In short, states will be faced with choices. The weaknesses of some
choices that countries have made to date have been exposed by COVID-
19. Will countries now choose another path? Rather than ignoring our
vulnerabilities and disregarding questions of human dignity, respect,
and equity, we contend these values should shape the response going
forward. Profound global inequities have created the preconditions

105. See generally Rory O’Connell et al, Applying an International Human Rights
Framework to State Budgetary Allocations: Rights and Resources (Oxford: Routledge,
2014).

106. See Bob Rae & Mel Cappe, “We Can’t Just Pick up the Pieces after the Pan-
demic Subsides — We Need to Keep Them Together”, The Globe and Mail

(30 March 2020) online: <bﬁps4&um&thagh:heandmaﬂ.mmlopjninnlanﬁdﬂue

107.  “Will This Pandemic’s Legacy be a Universal Basic Income?”, Maclean’s

(19 May 2020) online: <hﬁpsﬂm;madaan&cﬂophiﬂnﬂdﬂ;thﬁ;pandﬂmics;
-a- - = >,

108. Jessica Smith Cross, “Women’s Job Losses Require Strategies for an Economic
‘She-covery” (5 May 2020), online: QP Briefing <hitps://www gpbriefing.
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covery>; Jordan Press & Teresa Wright, “Ottawa Quietly Probes Expanded
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for a pandemic. The solution to the health, economic, and social crises
COVID-19 has precipitated is not to become more insular. Rather, it is
to recognize that our future is co-determined with others, and to seize
the benefits of our interconnectedness within and across countries. We
hope this book, focused on vulnerability, will motivate responses and
recovery plans with social justice as a central concern in addition to
controlling infections and restarting the economy.
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CHAPTER A-1

Have the Post-SARS Reforms Prepared
Us for COVID-197 Mapping the
Institutional Landscape

Katherine Fierlbeck” and Lorian Hardcastle™

Abstract

Effective pandemic management requires a clear and straightforward
structure of communication and accountability. Yet the political reali-
ties of Canadian federalism preclude this. The fundamental theme
of pandemic management in Canada is thus the tension between the
need to make clear, coherent, and timely decisions, on the one hand,
and the need to involve an exceptionally large array of political actors
across different levels of government, on the other. The sudden out-
break of SARS in 2003 exposed several problems in coordinating the
public health system. This led to a major restructuring of public health
institutions in Canada. The 2009 HiN1 pandemic tested these reforms
and identified new issues underlying the coordination of governmen-
tal actors. This chapter presents the legal and institutional context
within which COVID-19 has emerged, and identifies both lessons
learned from the past and the challenges that remain.

* McCulloch Professor of Political Science, Dalhousie University.
** Associate Professor, Faculty of Law and Cumming School of Medicine, University
of Calgary.
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Résumé
Les réformes intervenues apres le SRAS nous ont-elles préparés
a la COVID-19? Cartographie du paysage institutionnel

Pour gérer efficacement une pandémie, il faut une structure de com-
munication et de reddition de comptes claire et simple. Or, les réalités
politiques du fédéralisme canadien rendent la chose impossible. Le
théeme fondamental de la gestion des pandémies au Canada repose
donc sur la tension entre la nécessité de prendre des décisions éclai-
rées, cohérentes et opportunes, d'une part, et celle de faire intervenir
un éventail exceptionnellement vaste d’acteurs politiques a différents
paliers de gouvernement, d’autre part. L’épidémie soudaine de SRAS
en 2003 a mis en évidence plusieurs problemes de coordination du
systeme de santé publique. Il s’en est suivi une restructuration majeure
des institutions de santé publique au Canada. La pandémie de grippe
H1N1 en 2009 a mis ces réformes a I'épreuve et a révélé de nouveaux
problémes sous-jacents a la coordination des différents intervenants
gouvernementaux. Ce chapitre présente le contexte juridique et insti-
tutionnel dans lequel la COVID-19 a fait son apparition, et expose a la
fois les lecons tirées du passé et les défis qui restent a relever.

fundamental aspect of pandemic management is effective coordi-

nation between key units of governance within a state. Pandemic
planning in all states involves horizontal coordination (between min-
istries or departments at the same level of government) and vertical
coordination (communicating and implementing government direc-
tives to activity on the front line). But in a federal system, where the
capacity to engage politically is constitutionally defined, the ability to
coordinate pandemic responses becomes more difficult. In Canada,
where the health care system is arguably more decentralized than in
any other federal state in the OECD," the problems of coordination are
even more pronounced. In the first part of this chapter, we set out the
formal distribution of decision-making authority in Canada with ref-
erence to pandemic planning. The second and third sections discuss
how the responses to SARS and HiN1 shaped pandemic response

1. Ferran Requejo, “Federalism and Democracy: The Case of Minority Nations”
in Michael Burgess & Alain-G Gagnon, eds, Federal Democracies (London and
New York: Routledge, 2010) 175.
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capacity within Canada’s formal legal framework. We conclude by
identifying both the lessons learned from Canada’s legacy from past
pandemics and some of the issues that remain.

Power to Regulate in Relation to a Pandemic

The Constitution® does not assign “health” to either the provinces
or the federal government. Instead, both levels of government have
responsibilities in this area. According to the Supreme Court of
Canada, health is not “subject to specific constitutional assignment
but instead is an amorphous topic which can be addressed by valid
federal or provincial legislation, depending in the circumstances of
each case on the nature or scope of the health problem in question.”?

Several provincial heads of power are relevant to health, includ-
ing the power to regulate hospitals,* property and civil rights, and mat-
ters of a merely local or private nature. These powers have resulted in
provinces assuming many responsibilities in the health sector, includ-
ing health insurance, the regulation of health professionals, the delivery
of health care services, and the regulation of public health. Provincial
public health laws cover a variety of topics, including the abatement of
health hazards, inspection and closure of infected premises, reporting
of communicable diseases, and examination and isolation of infected
persons, all of which are generally enforced by medical officers of
health. Most provincial public health laws establish a Chief Medical
Officer of Health, who often has sweeping powers to implement public
health orders they deem necessary to contain the spread of a communi-
cable disease. Provinces also have emergencies legislation that allows
them to take exceptional measures such as seizing goods and real prop-
erty, closing premises, or limiting travel to or within the province.

The Constitution assigns the power to regulate “municipal insti-
tutions” to the provinces. There are several provincial approaches
to the delegation of powers to municipalities.> However, generally
speaking, they may take various actions in response to a pandemic,

2. Constitution Act, 1982, ss 91-92, being Schedule B to the Canada Act 1982 (UK),
1982, C 11.

3. Schneider v The Queen, [1982] 2 SCR 112 at 142, 139 DLR (3d) 417. See also Martha
Jackman, “Constitutional Jurisdiction Over Health” (2000) 8 Health L] 95.

4. Anexception to this is “marine hospitals,” which are a federal head of power.

5. For a detailed discussion of municipal powers, see Alexandra Flynn, this volume,
Chapter A-8.
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such as closing or passing restrictions in relation to local businesses
and municipal services (like playgrounds, libraries, and public tran-
sit), declaring a local state of emergency, and imposing fines for those
who do not adhere to public health restrictions. Although there is con-
siderable interprovincial variation, the delivery of public health ser-
vices often occurs at the local or regional level. Throughout the 1990s,
most provinces shifted responsibility for the planning and delivery
of health services, including public health, to regional entities. The
purpose of this reform was to improve integration of health services.
Although some provinces have recently moved away from regional
governance and toward a single provincial health authority, public
health services are sometimes still delivered on a regional basis. Under
another model, municipalities appoint public health units, which are
tasked with the delivery of public health services.®

The Constitution assigns the federal government several pow-
ers that are relevant to public health, including quarantine and the
criminal law. The latter has been interpreted broadly to include public
health matters like drug regulation, tobacco control, and supervised
consumption sites.” The federal government also has the power to
“make laws for the peace, order and good government of Canada”
(the POGG clause). According to the Supreme Court of Canada, the
POGG clause is available in response to an emergency or a matter
of “national concern,”® which could include a pandemic. The federal
Emergencies Act sets out exceptional powers the government can exer-
cise upon the declaration of an emergency.?

Indigenous-governmental relations are another important aspect
of Canadian federalism, both in terms of which level of government

6.  Raisa B Deber et al, “A Cautionary Tale of Downloading Public Health in Ontario:
What Does it Say about the Need for National Standards for More than Doctors
and Hospitals?” (2006) 2:3 Healthcare Policy 6o0.

7. In RJR MacDonald v Canada (Attorney General), Justice LaForest stated that “[t]he
scope of the federal power to create criminal legislation with respect to health mat-
ters is broad, and is circumscribed only by the requirements that the legislation
must contain a prohibition accompanied by a penal sanction and must be directed
at a legitimate public health evil.” [1995] 3 SCR 199 at 246, 127 DLR (4th) 1.

8. Toronto Electric Com'rs v Snider et al, [1925] 2 DLR 5, 1 WWR 785 (PC); R v Crown
Zellerbach Canada Ltd, [1988] 1 SCR 401, 49 DLR (4th) 161.

9.  Emergencies Act, RSC 1985, ¢ 22 (4th Supp). For a discussion of the POGG clause
and federal emergencies legislation, see Colleen M Flood & Bryan Thomas,
Chapter A-6 and Carissima Mathen, Chapter A-7 in this volume.

10. For a detailed discussion of this issue, see Aimee Craft, Deborah McGregor &
Jeffery Hewitt, Chapter A-2 of this volume. See also Robert Hamilton, “Indigenous
Peoples and Interstitial Federalism in Canada” (2019) 24:1 Rev Const Stud 43.
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is responsible for providing public health services to Indigenous com-
munities, and in terms of First Nations’ own jurisdiction to regulate
public health matters. With respect to the former, the poor health status
of Indigenous people living in Canada is well documented, as is the
federal-provincial wrangling that causes or exacerbates health inequi-
ties.”” Indigenous communities also have their own jurisdiction to pass
regulations in response to a pandemic, either through bylaw-making
powers assigned under the Indian Act,* a self-government agreement,
or an asserted inherent constitutional right to self-government.

In sum, the reason Canadian federalism involves so many
actors and institutions stems from the constitutional division of
power. The key lessons learned from recent pandemic experiences
generally revolve around the question of how to facilitate the inter-
governmental coordination required to contain disease spread. As
noted below, SARS taught us that we needed a more sophisticated
institutional armature to facilitate coordination between jurisdictions;
H1N1 brought home the realization that too many intermediate orga-
nizations in this framework could lead to confusion in determining
roles and responsibilities. Some lessons—such as the need to share
data as quickly and as comprehensively as possible—seem to have
been poorly learned; other lessons (most painfully, that all pandemics
are different) highlight the need to build agility and flexibility into
decision-making. That long-term care homes rather than hospitals
would be the epicentre of many of the biggest outbreaks, for example,
was not appreciated soon enough by many jurisdictions: SARS had
been limited to hospitals and, as those most vulnerable to HiN1 were
younger rather than older cohorts, H1N1 did not force our attention
to long-term care homes. But lessons are not just for governments;
they are for all those involved in pandemic responses. And, as politi-
cal decision makers have learned that they must listen and respond to
front line workers, so too must those at the front line understand that
pandemics are not simply a moment in time, but rather exist within
a specific political context, one that constrains the political choices
available to those at the helm.

11.  See generally, Constance MacIntosh, “The Intersection of Aboriginal Public Health
with Canadian Health Law and Policy” in Tracey Bailey, Timothy Caulfield
& Nola Riles, eds, Public Health Law and Policy in Canada, 3rd ed (Toronto:
Butterworths, 2013); Yvonne Boyer, Moving Aboriginal Health Forward: Discarding
Canada’s Legal Barriers (Vancouver: UBC Press, 2015).

12.  Indian Act, RSC 1985, ¢ I-5.
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SARS

On March 7, 2003, a man was admitted to the Scarborough Grace
Hospital in Ontario with symptoms of a respiratory illness. He waited
in a crowded emergency department for over 16 hours, setting into
motion a chain of infection that would eventually lead to 44 deaths. By
March 23, SARS was officially declared a “reportable, communicable,
and virulent” disease under provincial public health legislation. The
outbreak lasted four months. Health care workers comprised a large
proportion of the SARS deaths in Ontario and, while the virus was
transmitted within families, there was little community spread.

When analyzing the outbreak for the province three years later,
the Honourable Archie Campbell stated that “[t]he surprise is not that
Ontario’s response to SARS worked so badly, but that it worked at all,
given the lack of preparation and systems and infrastructure.”*+ The
Campbell Report, commissioned by the Government of Ontario, also
highlighted the “profound lack of awareness” regarding best prac-
tices for, and commitment to, worker safety.”> The National Advisory
Committee on SARS and Public Health (the Naylor Report), with a
national mandate, focused both on limitations in response capacity
(training, resources, equipment, institutions) and on the need for
greater coordination and communication.” This report noted that
the epidemiological information necessary to respond to the out-
break was simply not available in a timely or systematic manner. The
disease-tracking platform was a relic from the 1980s; data handling
protocols were unclear or non-existent; and there was no central data-
base. The Naylor Report looked closely at the need for collaboration
between key players. It identified localized problems, such as turf
wars between institutions and different practices across public health
units (such as the determination of thresholds for quarantine).

13.  There was likely little to no asymptomatic spread of SARS, and the incubation
time for the virus was much shorter than for COVID-19.

14.  The SARS Commission, Spring of Fear, vol 1 (Toronto: The SARS Commission,
2006) at 10, onlme Archives of Ontario <htip://www archives gov.on ca/en/e

>,

15.  This prompted both constitutional litigation and tort claims by health care prac-
titioners: Abarquez v Ontario, 2009 ONCA 374; Lorian Hardcastle, “Governmental
Tort Liability for Negligence in the Health Sector” (2004) 30:1 Queen’s L] 156.

16.  National Advisory Committee on SARS and Public Health, Learning from SARS:
Renewal of Public Health in Canada (Ottawa: Health Canada, 2003), online (pdf):

Government of Cunada <https://www canada ca/content/dam/phac-aspc/migra-


https://www.canada.ca/content/dam/phac-aspc/migra-tion/phac-aspc/publicat/sars-sras/pdf/sars-e.pdf
https://www.canada.ca/content/dam/phac-aspc/migra-tion/phac-aspc/publicat/sars-sras/pdf/sars-e.pdf
http://www.archives.gov.on.ca/en/e_records/sars/report/index.html
http://www.archives.gov.on.ca/en/e_records/sars/report/index.html
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But “the single largest impediment” to addressing SARS was
“the lack of a collaborative framework and ethos among different
levels of govt.”"7 Patient confidentiality requirements made it diffi-
cult to release critical patient information to Health Canada (while
a memorandum of understanding on data sharing between Ontario
and Ottawa had been discussed, it was never finalized). Because roles
for each government were not clearly spelled out, expertise was not
optimally utilized. The Naylor Report catalyzed a major restructuring
of public health institutions in Canada. During SARS, public health
units both within provincial governments and Health Canada (as
the Population and Public Health Branch) were poorly coordinated.
Because of this, Canada lacked the kind of integrated and comprehen-
sive health objectives and strategies that characterized other federal
states. What was needed, suggested the report, was a new Canadian
agency for public health led by a Chief Public Health Officer (CPHO).*®
The report argued that this federal government body should be
answerable to Health Canada, in order to keep the chain of account-
ability clear, but be arm’s length and thus not directly under the con-
trol of Health Canada.

At the same time, however, the political realities of Canadian
federalism meant that it was also essential to bring the provincial gov-
ernments on as equal partners in the development of a comprehensive
national public health strategy. While the report discussed the pos-
sibility of a more hierarchical approach grounded in Ottawa’s con-
stitutional authority, the final blueprint was for a more collaborative
system of horizontal governance sitting athwart the basic structure
of vertical hierarchical accountability. Not only would the new orga-
nization have regional bodies geographically situated in each prov-
ince, but at the heart of the agency would be a national “advisory
board” with representative voices from each region of Canada. This
horizontal integration would be reinforced by the secondment of fed-
eral public health officials to provincial public health units (and vice
versa) to foster greater understanding of how public health policies

17.  Ibid at 212.

18. Similarly, the Standing Senate Committee on Social Affairs, Science and
Technology called for an arm’s-length “Health Protection and Promotion
Agency” that was national in scope and mandated to address public health emer-
gencies. Reforming Health Protection and Promotion in Canada: Time to Act (Ottawa:

Senate of Canada, 2003), online: Senate of Canada <https://sencanada ca/content/
. . i e htm>.
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and procedures functioned across jurisdictions. Finally, this culture of
collaboration would need to be supported by an earmarked funding
allocation of $300 million for joint public health activities.

The Naylor Report also identified problems in coordination
between Canada and international actors, particularly around a lack
of clarity about which level of government was to be in contact with
the World Health Organization (WHO). WHO’s unanticipated travel
advisory for Toronto in April 2003 was at least partly due to the lack of
clear and effective communication between levels of government, and
thus the need for some form of vertical accountability was a priority.
The Naylor Report found that the federal government’s “uncertain
authority in the face of a multi-provincial outbreak” was especially
problematic, given that WHO moved to establish expectations with
regard to surveillance, reporting, and disease outbreak management
through its International Health Regulations.” These regulations, which
are binding on WHO member states, are designed to “prevent, pro-
tect against, control and provide a public health response to the inter-
national spread of disease.”* The need to implement these regulations
informed the Naylor Report recommendations and helped to catalyze
post-SARS changes to public health in Canada.

The Naylor Report’s vision for a new public health system was
close to what was finally established by the Public Health Agency of
Canada Act in 2006.>" The Public Health Agency of Canada (PHAC) is
a federal agency of the Government of Canada, but the beating heart
of the agency is the Pan-Canadian Public Health Network, comprising
representatives from each province (generally Chief Medical Officers of
Health or Assistant Deputy Ministers), and co-chaired by federal and
provincial representatives. The governance model of the new body was
ambitious and well received, but not without challenges. One key issue,
for example, emerged from the development of electronic health data,
and the need to amend privacy laws and to address sharing (as dis-
cussed in Amir Attaran & Adam R Houston, this volume, Chapter A-5).

While the mandate of the new public health agency went well
beyond infectious disease control, the scar left by SARS meant that

19.  Supranote 16 at 7.

20.  World Health Organization, International Health Regulations, 3rd ed (Geneva:
World Health Organization, 2005), article 2.

21. Public Health Agency of Canada Act, SC 2006, c 5. See also Katherine Fierlbeck,
Health Care in Canada: A Citizen’s Guide to Policy and Politics (Toronto: University
of Toronto Press, 2011) at ch 5.
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emergency preparedness and response was a major aspect of the new
agency’s directive. This focused on the integration of federal and
provincial public health actors, including “a mechanism for dealing
with health emergencies which would be activated in lockstep with
provincial emergency acts in the event of a pan-Canadian health
emergency.”** Also important was the development of a common set
of principles, the clarification of roles and responsibilities, the devel-
opment of protocols for major disease outbreaks, the designation of
lead F/P/T public health officials for crisis management (including
local roles and responsibilities), the assessment of surge capacity in
hospitals and laboratories, the assessment of the National Emergency
Stockpile System, the creation of national epidemic response teams,
and the clarification of the legal and regulatory context underlying
public health management (especially pandemic response) in Canada.

When SARS struck, the federal government was already in
the midst of reviewing its public health laws, most importantly the
Quarantine Act. This legislation was amended in June 2003 to add
SARS to the list of contagious diseases to which the Act applied,
although limited use was made of these legislative powers during
the SARS outbreak. Although no federal quarantine officer issued a
quarantine order against an individual, they detained one flight at the
Vancouver International airport for decontamination.* In 2006, signifi-
cant amendments to the Quarantine Act, which was largely unchanged
since 1872, came into force. The legislation was modernized by, for
example, focusing on air travel and authorizing the use of screening
technology. The amendments also broadened the powers of quaran-
tine officers to conduct medical assessments and detain travellers, and
authorized the Governor in Council to make orders excluding classes
of travellers who had been in foreign countries where there were
communicable diseases. The federal government has made extensive
use of the power to exclude travellers during COVID-19. To facili-
tate coordination, these amendments required quarantine officers to
provide information to a province’s public health authority regarding
matters such as travellers being required to undergo medical exami-
nations, detention orders, or flights diverted due to communicable

22.  Naylor, supra note 16 at 216.

23.  Quarantine Act, SC 2005, ¢ 20.

24.  Nola M Ries, “Quarantine and the Law: The 2003 SARS Experience in Canada
(A New Disease Calls on Old Public Health Tools)” (2005) 43:2 Alta L Rev 529

at 534.
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disease. The 2006 and subsequent minor amendments also facilitated
coordination with international actors by bringing the Quarantine Act
into line with the International Health Regulations.

The provincial response to SARS has been variable, with vari-
ous amendments to provincial public health laws coming into force in
the years following the SARS outbreak. When the disease hit Ontario,
the government amended its Health Protection and Promotion Act to
include SARS as a disease to which the legislation applied,” which
meant that individuals such as health professionals had to report
cases of the disease to public health officials and public health offi-
cials were empowered to require infected individuals to submit to
examinations or isolate. The most significant amendment to provin-
cial public health laws has been to clarify that public health orders,
such as those compelling isolation, could be directed not only toward
individuals, but to groups of persons.*® These powers have been used
extensively during COVID-19, for example, with respect to returning
travellers and symptomatic individuals. Some provinces also made
post-SARS changes to their emergencies laws to make them more
responsive to disease outbreaks. For example, Ontario amended its
Emergency Management and Civil Protection Act (as it is now called) to
define “emergency” as including a situation caused by “a disease or
other health risk.”*

H1N1

H1N1 was the first real test of post-SARS public health reforms. The
pandemic manifested itself in two waves in Canada, with the first
peaking in May 2009, and the second, more severe wave, cresting in
November 2009. Unlike SARS, the victims tended to be younger, with

25. Health Protection and Promotion Act, RSO 1990, c H 7.

26.  Ibid, s 22(5.0.1). Toronto’s Medical Officer of Health at the time of SARS explained
the rationale for this amendment: “There was an instance wherein we had an
entire group of people who needed to be put into quarantine on a weekend.
It was physically and logistically impossible to issue orders person to person
on a Saturday afternoon for 350 people who happened to live in three or four
different health units all at once...” (The SARS Commission, SARS and Public
Health Legislation: Second Interim Report vol 5 [Toronto: The SARS Commission,
2006] at 320, online [pdf]: Archives of Ontario <hitp://www archives gov an ca/
en/e_records/sars/repart/vs html>). See also Public Health Act, SBC 2008, c 28,
s 39(3)-

27.  Emergency Management and Civil Protection Act, RSO 1990, cE 9, s 1.
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three-quarters of the cases presenting in those under 30.2® While the
public health community had anticipated that a major influenza pan-
demic would be a form of avian influenza, with a potential mortal-
ity exceeding 50% in humans,® HiN1 turned out to be a much less
virulent strain. Nonetheless, it challenged the response capacity of
Canada’s federal system in two ways: first, it was present throughout
all provinces and territories; second, it was the first pandemic that
involved the development and distribution of both an adjuvanted
vaccine and an antiviral.>

H1iN1 containment required three discrete forms of coordina-
tion: between federal institutions; between federal, provincial, and ter-
ritorial jurisdictions; and across regional and municipal bodies within
each province and territory. Collectively, these institutions comprised
asprawling fascia providing a comprehensive and responsive network
linking vital information-gathering, analytical, and decision-making
bodies throughout the country in real time. Key federal departments
included not only Health Canada but also the Privy Council Office
(representing the Prime Minister), Public Safety Canada (emergency
management), the Canadian Food Inspection Agency (food safety),
the Department of Foreign Affairs and International Trade (coordi-
nating international communication), RCMP (domestic security), and
the Canada Border Services Agency and Immigration Canada (to
monitor cross-border movement), among others. These bodies were
largely coordinated through the Federal Healthcare Partnership—
Pandemic Planning Working Group and were guided by the Avian
and Pandemic Influenza Preparedness Program.

Intergovernmental coordination occurred through the Conference
of Deputy Ministers of Health and the young PHAC. Central to PHAC's
organization was the Pan-Canadian Public Health Network, includ-
ing the Council of Chief Medical Officers of Health embedded within
it. These units had created the Pandemic Preparedness Oversight
Committee in 2007 to streamline pandemic management. Existing
public health network groups provided expert advice when needed.
New task groups were set up to support the Pandemic Coordination

28.  Donald E Low & Allison McGeer, “Pandemic (HiN1) 2009: Assessing the
Response” (2010) 182:17 CMA] 1874.

29.  Harvey V Fineberg. “Pandemic Preparedness and Response: Lessons from the
Hi1N1 Influenza of 2009” (2014) 370:14 New England ] Medicine 1339.

30.  An adjuvant is an ingredient added to a vaccine that helps promote a better
immune response (and can thus reduce the amount of virus needed).
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Committee for the duration of the pandemic. Facilitating communica-
tion between these groups was a web-based system called the Canadian
Network for Public Health Intelligence. In a sense, however, the les-
sons of SARS were too well learned. The proliferation of bodies set up
to support and coordinate government bodies itself led to delays in
decision-making and a duplication of efforts; and the PHAC analysis
following the H1N1 outbreaks called for greater clarity concerning the
roles and responsibilities of all of the groups involved.>"

Provincial and territorial jurisdictions also had serious orga-
nizational issues. Most provinces had regional governance struc-
tures in health care delivery, which made a centralized response
to pandemic planning difficult. For example, Nova Scotia’s nine
district health authorities were given the responsibility of manag-
ing responses to potential pandemics, with the province becom-
ing involved only when a district health authority (DHA) “could
no longer adequately respond to the situation.”>* Yet there was no
central review of district health authority plans, nor a clear sense of
whether these plans existed at all. Further, information on the avail-
able stockpiles of supplies held by DHAs was not readily available,
and the province was uncertain whether they could “legally require
the DHAs to provide details of their supplies on hand and costs for
those supplies.”>> Similar supply-related coordination problems
have arisen during COVID-19, including a dispute between Ottawa
and Alberta over the approval of testing technology?* and problems
with the distribution of personal protective equipment and testing
supplies across the health sector. For example, while many hospitals
were well stocked, long-term care homes often reported not having
access to adequate supplies.

31.  PublicHealth Agency of Canadaand Health Canada, Lessons Learned Review: Public
Health Agency of Canada and Health Canada Response to the 2009 H1N1 Pandemic
(Ottawa: Public Health Agency of Canada, 2010), online (pdf): Government of
Canada  <https://www canada ca/content/dam/phac-aspc/migration/phac-aspc/

_ i - - - >,

32.  NovaScotia Office of the Auditor General, Pandemic Preparedness (Halifax: Office of

the Auditor General, 2010) at 12, online (pdf): Office of the Auditor General <hitps://

oag-ns ca/sites/defaunlt/files/publications/2009%20-%2aSpecial%2aReport
0, (o) 19 >

33.  Ibid at 20.

34. Ubaka Ogbogu & Lorian Hardcastle, “Crisis or Not, Alberta Must Not Do an
End-Run Around Health Canada”, The Globe and Mail (20 April 2020), online:
< . . L. i )
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These concerns with decentralization are also illustrated by
post-HiN1 changes to Ontario’s Health Protection and Promotion Act,
which gave the Chief Medical Officer of Heath (CMOH) more author-
ity to respond to diseases in a coordinated manner. For example, these
amendments empowered the CMOH to direct boards of health and
local medical officers of health to adopt measures “if he or she feels
that Ontarians would be better protected by a coordinated response
to an outbreak....”3 However, the tension between Ontario’s Premier
and the public health authorities regarding responsibility for COVID-
19 testing illustrates that there is still lack of clarity regarding key
roles and responsibilities within the province.

In most provinces, the deployment of health care workers across
health regions was another concern. The nature of decentralized health
authorities meant that it was difficult to move health care personnel
where they would be needed. While collective bargaining provisions
could generally be suspended in the event of a pandemic, unions were
concerned about provisions that might require their members to drive
long distances to report to work. These same challenges arose dur-
ing COVID-19, with Ontario’s Premier issuing an emergency order
that allowed health service providers to redeploy staff to different
locations, change the assignment of work (including assigning non-
bargaining unit employees bargaining unit work), change scheduling,
and defer vacations, among other measures.>

But if the decentralization of health authorities had led to dif-
ficulties in pandemic management in 2009, the more recent recen-
tralization of health authorities in many provinces led to other kinds
of issues. One was the effect on public health systems within these
provinces. While the organization of public health varies considerably
across provinces, most provinces had embedded public health at the
municipal level, where it could most effectively provide guidance and
assistance to local offices. With the centralization of health authorities,
public health offices were increasingly amalgamated and expected
to cover larger catchment areas. The concern here, as the Canadian

35.  Ontario, Legislative Assembly, Standing Committee on Social Policy, “Health
Protection and Promotion Amendment Act, 2011”, Official Report of Debates
(Hansard), No SP-17 (22 March 2011), online (pdf): Ontario Legislative Assembly
< : =
201 1-nz/rnmmiHPP-fmnqrripf-?-FN-')')-MAR-?rw 1_°,Pn17 pdf X

36.  Order Made Under Subsection 7.0.2(4) of the Emergency Management Act, O
Reg 74/20; Order Made Under Subsection 7.0.2(4) of the Emergency Management Act
O Reg 77/20.
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Public Health Association noted, was whether these reorganizations
“have compromised the core functions of public health.”5

COVID-19

The first Canadian case of COVID-19 was detected on January 25,
2020. Unlike SARS, which was largely confined to a few hospitals,
COVID-19 presented more widely, with outbreaks in long-term care
homes, meat processing factories, prisons, and Indigenous commu-
nities. The mortality rate of COVID-19 is considerable compared to
recent pandemics, and, because it is a coronavirus rather than a strain
of influenza, the development of a vaccine will be more protracted.
Given important differences in transmission, mortality, and treat-
ment, the public health actions taken in response to COVID-19 have
been more sweeping and restrictive than with previous outbreaks.
Although there is interprovincial variation, governments have lim-
ited gatherings, closed non-essential businesses, issued directions
to health facilities, and declared states of emergency. This required
tremendous horizontal coordination across government departments
well beyond the health sector.®

As the only country outside of Asia with a significant experience
of SARS, Canada had the advantage compared to other western states
of being able to use the crisis to develop an institutional protocol for
pandemic management. The legal framework following SARS, how-
ever, was not itself changed substantially after H1N1. Discussions in
the wake of HiN1 did reference the Naylor Report’s recommenda-
tions to harmonize legislative frameworks “to permit a determination
of the legal status of the measures found to be necessary to meet the
public health goal that is in the interests of all Canadians,” including
clarification on the use of POGG during pandemics.?* Despite noting
the need for greater collaboration, the Senate Report on HiN1

37.  Canadian Public Health Association, Public Health in the Context of Health System
Renewal in Canada (Ottawa: Canadian Public Health Association, 2019), online
(pdf): Canadian Public Health Association <https://www cpha ca/sites/defanlt/
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38.  For example, this includes efforts undertaken by Ministries of Justice to move
essential court proceedings online and provide law enforcement support for
new offences linked to the violation of public health orders, implementing ben-
efit plans to support Canadians who are out of work and coordinating with the
United States government over the closure of the border, among other actions.

39. Supra note 16 at 24.
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recommended that this be accomplished through federal/provin-
cial/territorial (F/P/T) discussions and memoranda of understanding
rather than legislation.«> COVID-19 shows the need for further inter-
governmental collaboration in areas such as national standards for
testing and tracing and the distribution of medical supplies, perhaps
including a future vaccine.

But the coordination of institutions and processes between juris-
dictions is not simple merely because it is supralegal. While Canada
was able to sublimate most regional differences (however temporar-
ily) rather than use pandemic planning to political advantage, the
structure of health care in Canada is by nature unwieldy and frag-
mented. The rapid collection and exchange of critical data is still
beset with issues, one of which is simply the comparability of data
collected in real time. The existence of key pandemic protocol means
that governments, if not working “in lockstep,” are able to coordinate
fundamental policies and do not work at cross-purposes (such as bid-
ding against each other for equipment or drugs). But pandemics vary
considerably, and the details—especially in an uncertain and data-
poor environment—can be more difficult to work out. With H1N1,
a significant source of confusion for the public was the sequencing of
vaccination, which varied across provinces. With COVID-19, conflict-
ing messages arose over whether and how far one could travel within
one’s province, the acceptable size of social groups, and the use of face
masks. These conflicting messages have been amplified through the
widespread use of social media.

The formal roadmaps for pandemic management focus primar-
ily on two sets of actors—federal and provincial/territorial govern-
ments—but the effective execution of public health policies often
depends on the collaboration of four levels of government (includ-
ing regional and municipal) with other jurisdictions (such as First
Nation and Inuit) sitting crosswise on several of these concurrently.
Pandemics also require government to coordinate with non-govern-
mental entities, such as drug and device companies, private busi-
nesses such as the transportation and manufacturing sectors, and the
unions representing health care workers.

Another lesson from both SARS and HiN1 that is easy to under-
stand but difficult to operationalize has been the need for decision
makers to comprehend the demands of those working on the front

40. Supra note 18 at 45.
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lines, and to respond in a timely manner to their concerns.+ The 2006
Campbell Report noted that “[w]hat we learned from SARS is that
what is needed is a process to bring together the various partners—
union, management, government, ministries, associations —to address
these very complex systemic and legal issues, but we need to do that
long before the crisis hits.”+ As the experiences with SARS, H1N1,
and COVID-1g9 all illustrate, seemingly small issues for governmental
decision makers (the adequacy of personal protective equipment or
the clinical guidelines pulled together to guide health care profession-
als) had tremendous importance for health care workers. It is clear
that further work on this is needed, not only within hospitals but
within other parts of the health sector (namely, long-term care) and
other essential parts of the economy (such as workers in the food sup-
ply chain who also suffered from high infection rates).

What have been the lessons of COVID-19 itself? These will only
be identified with confidence once the dust has settled. But some
observations are readily apparent now. All jurisdictions have realized
the importance of communicating not only with each other but with
their citizens to provide clear, consistent, and ongoing information
regarding what is happening, what is expected of everyone, and what
to anticipate. Chief medical officers of health across Canada have pre-
sented themselves as the public face of pandemic messaging. These
same individuals have not mistaken consistency with rigidity and
have, given the lack of key data and shifting scientific understanding
of the virus, been willing to change their messaging when empirical
information suggests new insights. We have a better understand-
ing of how social structures (long-term care homes, food processing
plants, penal institutions) can exacerbate and amplify the spread of
disease. We have learned that we have not learned the importance
of effective data sharing across jurisdictions. And we are also learn-
ing that large-scale pandemics are not phenomena that are isolated
in time or space: they affect countless social and economic relation-
ships, and must be understood as an ecosystem in themselves. That
is why a major pandemic cannot simply be managed by appealing
to a central authority. An understanding of intergovernmental rela-
tions throughout Canada’s history shows clearly that any intemper-
ate exercise of federal emergency powers would be seen as intrusive,

41.  See Part E of this volume for an examination of these issues.
42. Supra note 26 at 271.



Have the Post-SARS Reforms Prepared Us for COVID-19?

pernicious, illegitimate, and fundamentally destructive of intergov-
ernmental relations in Canada. Faster containment of a pandemic
would be won only at the cost of decades of provincial acrimony and
bitterness, affecting intergovernmental relations across a wide swathe
of programs and policies.

The hardest lesson may be the requirement that we invest in pub-
lic health even (or especially) in periods where threats to public health
are not on the horizon (and thus not on the political agenda). Faced
with short electoral cycles and the competing financial demands of
primary and acute care, public health across jurisdictions has a his-
tory of marginal funding. “The pattern,” noted the Naylor Report,
“is now familiar. Public health is taken for granted until disease out-
breaks occur, whereupon a brief flurry of lip service leads to minimal
investments and little real change in public health infrastructure or
priorities.”+

Conclusion

There is some speculation that disaggregated government exac-
erbated the spread of the pandemic in Italy.# To what extent has
Canada’s highly decentralized framework of health care governance
affected our ability to address pandemic management? There are
two responses to this question. The first simply says that, for better
or worse, we have a constitutional structure that does not permit a
national command-and-control model of health care governance
(Italy, which is essentially a unitary state divided into organizational
regions, can more usefully ask this kind of question). The second
response is grounded in democratic theory. If there is regional varia-
tion across Canada, should we not be concerned if some regions seem
to be performing more poorly? In the classical understanding of repre-
sentational federalism, we should not: where a multitude of variables
coalesce in political decision-making, the particular constellation of
choices and values will have different outcomes in different jurisdic-
tions. Who is to determine whether the choices made are legitimate?
If regional governments are responsible for decisions taken, then their
electorates will hold them answerable.

43.  Supranote 16 at 64.
44.  Seee.g.Iris Bosa, “Italy’s Response to the Coronavirus Pandemic” (16 April 2020),
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The natural advantage of a federal system rests not only in its
receptiveness to local interests, but also in the flexibility it affords
some jurisdictions to see opportunities and take risks that others are
unwilling to countenance. The multi-stage process of re-opening pro-
vincial economies, for example, is a natural experiment that will afford
a much deeper understanding of policy effectiveness.+ Pandemic con-
ditions involve tremendous uncertainty; yet political decisions must
be made. On the one hand, serious measures involving the curtail-
ment of civil rights or the diminution of one’s livelihood require the
application of proportionality: are the potential outcomes so extreme
that these measures are merited? The empirical information we have
on this is limited and often in flux. On the other hand, the precau-
tionary principle suggests that, when facing uncertainty, a more cau-
tious strategy is preferable. Canadians will take different positions
regarding the levels of relative risk they are willing to accept, and the
particular balance between public health, civil liberties, and economic
prosperity they prefer. Canada’s federal structure, despite the com-
plications and frustrations of coordinating activity between jurisdic-
tions, will permit these political discussions to play themselves out in
a manner that is receptive to diverse perspectives.

45.  Quebec, despite having the highest number of cases, reopened various busi-
nesses and services between May 4 and 19, including elementary schools, day-
cares, stores, and the construction and manufacturing sectors. The sequencing
of re-opening was quite different across regions as well, with businesses such as
personal services (for example, hair salons) enjoying early opening in Alberta,
but late-phase opening in Nova Scotia.



CHAPTER A-2
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Abstract

This chapter considers the federal government'’s fettering of jurisdiction
through inaction in the areas of clean water and housing. We consider
a small sample of First Nations” responses, taken on the basis of their
assertions of jurisdiction and responses to the particular needs and cir-
cumstances of their communities. We conclude that First Nations are best
positioned to make policy and law in response to COVID-19, and that
the federal government can and must work with First Nations communi-
ties on resourcing their plans for wellness and emergency preparedness
in relation to the pandemic, in accordance with a sui generis application
of the constitutional principle of subsidiarity in conjunction with other
constitutional obligations such as the fiduciary duty of the Crown and
its duty to act honourably. This chapter is contextualized by the theme of
self-determination in Indigenous health, s. 35 of the Constitution Act, and
the United Nations Declaration on the Rights of Indigenous Peoples.
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Résumé
La COVID-19 et les interventions des Premiéres Nations

Ce chapitre examine comment l'inaction du gouvernement fédéral
dans les dossiers de I'eau potable et du logement constitue une entrave
a sa compétence. Nous nous intéressons a un modeste échantillon
d’interventions des Premieres Nations, choisies sur la base de l'affir-
mation de leur compétence et de leurs réponses aux circonstances
et aux besoins particuliers de leurs communautés. Nous concluons
que les Premieres Nations sont les mieux placées pour concevoir des
politiques et des lois en réaction a la COVID-19 et que le gouverne-
ment fédéral peut et doit travailler avec elles et financer leurs plans
en matiere de mieux-étre et de préparation aux situations d'urgence
en rapport avec la pandémie, selon une application sui generis du
principe constitutionnel de subsidiarité en conjonction avec d’autres
obligations constitutionnelles telles que I'obligation fiduciaire de la
Couronne et son devoir d’agir honorablement. Ce chapitre est mis
en contexte a travers le theme de l'autodétermination en matiere de
santé autochtone, conformément a l'article 35 de la Loi constitutionnelle
de 1982 et a la Déclaration des Nations Unies sur les droits des peuples
autochtones.

“The great aim of our legislation has “We need to make sure that all dif-

been to do away with the tribal sys-
tem and assimilate the Indian people
in all respects with the other inhabit-
ants of the Dominion as speedily as

they are fit to change.”
— Prime Minister John A. Macdonald,
1887

ferent orders of government, includ-
ing Indigenous governments, are
working together with the same
goal, which we all share, which is
keeping Canadians as safe as pos-
sible, recognizing that certain com-
munities and certain individuals are
more vulnerable.”
— Prime Minister Justin Trudeau,
2020

t is no small task to discuss Indigenous responses to COVID-19. In
large part, this subject is so daunting due to constitutional obscuri-
ties and legal fictions that frame the relationship between Indigenous
people and the Crown. Indigenous vulnerability to pandemics must
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be understood within a broader context of historical and ongoing
colonialism, which has disrupted and undermined the health and
well-being of Indigenous people. In sum, the relationship is primarily
governed through the Crown’s unilateral creation of laws and poli-
cies, formed and deformed over centuries, and which aim to position
Crown interests above those of Indigenous people, especially in rela-
tion to lands and resources. The Supreme Court of Canada refers to
this relationship structure as the reconciliation of asserted/affirmed
Crown sovereignty with the “prior occupation by Aboriginal people.””

Both prior to and since confederation, Canada adopted a fed-
eral project to assimilate Indigenous people into the citizenry, which
continues today in a variety of forms, including chronic underfund-
ing of essential services, leaving Indigenous people vulnerable to the
COVID-19 pandemic. Indigenous people score far worse on virtually
all indicators of health than the general public,* a situation that has
been directly attributed to historical and ongoing processes of colo-
nization.? Further, Indigenous communities currently face multiple
health crises and have already experienced devastating pandem-
ics with disastrous and ongoing impacts. The broader context for
Indigenous people is characterized by increased risk and vulnerabil-
ity, yet a capacity for resilience.

This chapter is not the place to recount the long, hostile, and vio-
lent history of Indigenous/Crown relations in Canada, but it is a place
for attempting to offer a contemporary picture of some of the ways in
which the long-standing federal approach has impacted COVID-19
responses for Indigenous people. We have scaled down our discussion
to consider only federal COVID-19 responses in a First Nations context
and the assertion of jurisdiction by First Nations in relation to their own
people and territories. We have not captured Métis or Inuit responses,
nor have we canvassed provincial responses. If we had taken on each of

1. Ro Van der Peet, [1996] 2 SCR 507, 137 DLR (4th) 289.

2. Truth and Reconciliation Commission of Canada, Canada’s Residential Schools:
The Legacy (The Final Report), vol 5 (Winnipeg: Truth and Reconciliation
Commission of Canada, 2015). See also First Nations Child and Family Caring
Society of Canada, “Victory for First Nations Children: Canadian Human
Rights Tribunal Finds Discrimination Against First Nations Children Living
On-Reserve” (26 January 2016), online (pdf): First Nations Child and Family Caring

Society of Canada <https://fncaringsociety com/sites/default/files/Information%2q
Sheet?, CHRT%20Decisi T

) 0,

3. JamesAnaya, “Report of the Special Rapporteur on the Rights of Indigenous Peoples”
(2014), online: United Nations <https:/undacs org/A/HRC/27/52/AJEREEd 2>.
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these dimensions, we would have only scratched the surface, especially
given that the legal and policy context that applies to each First Nations,
Inuit, Métis, and non-status people has different implications (what the
federal government calls a “distinctions-based approach”). Instead, we
have dived more deeply into the affirmations of jurisdiction and cor-
responding acts of First Nations governments (and their collaborations
based on their exercise of jurisdiction). The achievement of Indigenous
well-being and resilience must be understood within the context of self-
determination, as outlined in the United Nations Declaration on the Rights
of Indigenous Peoples (UNDRIP), in conjunction with the ongoing failures
by the federal government to address basic human rights issues, such
as housing and clean water on reserves, both of which have a direct
impact on the ability to ensure the health and safety of First Nations.

Self-determination holds the key to better Aboriginal health by
allowing communities to develop programs that are suited to their
own needs, and to do so in a holistic way, avoiding the jurisdic-
tional disputes that have plagued progress in health and so many
other areas where the residential schools still cast a large shadow .+

We have chosen a handful of First Nations examples that reflect First
Nations self-determination in the area of health, aimed at mitigating
the spread of COVID-19 and maintaining the health and wellness of
First Nations people and communities. We suggest that First Nations,
as the most proximate government, are best positioned to make policy
and law in response to COVID-19 and that they should be supported
financially in that endeavour by the federal government—in the form
of a sui generis application of the constitutional principle of subsidiar-
ity (where authority rests with the government that is closest to the
context and the people). Our comments are shared in light of the con-
tinued efforts of Indigenous people to maintain and restore good rela-
tions and to live in wellness—key pillars of Treaties and Indigenous
legal orders in Canada.’

4. Truth and Reconciliation Commission of Canada, Canada’s Residential Schools: The
Legacy (The Final Report), vol 5 (Winnipeg: Truth and Reconciliation Commission,
2015).

5. Aimée Craft, “Ki’inaakonigewin: Reclaiming Space for Indigenous Laws” (Paper
delivered at the Canadian Administration of Justice Conference, Aboriginal
Peoples and Law: “We Are All Here to Stay”, Saskatoon, 14 October 2015).
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Federal Government’s Failure and the Argument for Enhanced
First Nations Jurisdiction

Today, there are 634 First Nations in Canada, with more than 50 dis-
tinct languages; their financial, geographic, political, cultural, and
social circumstances vary considerably.® There is no homogeneous
way to refer to an Indigenous experience of COVID-19, other than
increased vulnerabilities and risk. Furthermore, within each commu-
nity there will be a range of opinions and perspectives depending on
capacity, geography, and access to resources. Some communities have
recent experience with pandemics, including those that were signifi-
cantly affected by HiN1 and SARS.” Some now have emergency pre-
paredness plans. Others have developed COVID-specific strategies.

As noted above, Indigenous people are confronted with dispari-
ties and disadvantages in every conceivable indicator of well-being.?
Anne Levesque and Sophie Thériault, in the Equity section of this vol-
ume (see Chapter D-6), cover some of these issues, including the lack
of responsiveness by governments and the wholly inadequate fund-
ing of existing responsibilities, in violation of human rights. Many
First Nations communities across Canada are in a continual state of
crisis and have declared states of emergency in their communities in
the following areas: health (suicide crisis); infrastructure, including
inadequate and over-crowded housing and unsafe drinking water;
child welfare; and the climate crisis (fires, droughts, and floods).
Governmental attempts to address these crises have been inadequate
and have left Indigenous people more susceptible to COVID-19. These
inequalities will only be exacerbated by the COVID-19 pandemic
“largely due to the pre-existing and ongoing impacts of colonialism
and racism.”?

In our view, the federal government has fettered its jurisdiction
by being non-responsive to ongoing human rights violations and by

6.  René R Gadacz, “First Nations” in The Canadian Encyclopedia, (Toronto: Historica

Canada, 2020) onhne The Canadmn Encyclopedlu <https://www thecanadianen-

7. ShanifaNasser, “Early Signs Suggest Race Matters When it Comes to COVID-19. So
Why Isn’t Canada Collecting Race-Based Data?”, CBC News (17 April 2020), online:
< : . - - >,

8. Supranote 4.

9.  Ontario Human Rights Commission, “Policy Statement on a Human Rights-
Based Approach to Managmg the COVID-19 Pandemlc online: Ontario Humun
Rights Commission < = = = =

based-approach-managing-covid-19-pandemic>.
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failing to provide adequate resources to First Nations people (espe-
cially those living on reserve). As a result, applying the constitutional
principle of subsidiarity in conjunction with other constitutional obli-
gations such as the fiduciary duty of the Crown and its duty to act
honourably, we focus our discussion on the actions taken as a result of
Indigenous assertions of jurisdiction. Clearly, there is a need for coor-
dination and transparency across jurisdictions in order to recognize
and give effect to the distinct COVID-19 responses of First Nations.
Water and housing are two areas of federal irresponsibility that
significantly increase the COVID-19 risk for First Nations. One of the
cornerstones of COVID-19 prevention is frequent hand washing, which
poses a particular challenge for First Nations due to lack of access to
clean water: currently, 27 First Nations are under short-term water
advisories.” The inadequacy of the government’s response to this
problem is illustrated by Indigenous Services Canada (ISC) advising
(on its website) those communities on a “do not use” water advisory
‘... your water is not safe for any use. Use bottled water with soap or
hand sanitizer with at least 60% alcohol to wash your hands. If you do
not have access to running water, wash your hands in a large bowl and
then throw out the water from the hand-washing bowl after each indi-
vidual use.”” This “hand-washing” advice ignores the overarching
chronic water insecurity already existing in a number of First Nations
communities, including the lack of access to bottled water in remote
communities. Thus the “solutions” offered are wholly inadequate.
While there are opportunities for emergency responses from
federal and provincial governments, both Ontario’s Emergency
Management and Civil Protection Act’> and the federal Emergencies Act™
do not specifically allocate federal financial aid for First Nations com-
munities when declaring a state of emergency. In other words, even
in the context of a pandemic or similar scale of emergency, Canadian
law does not expressly include Indigenous jurisdictional capacity,
despite the constitutional requirement to do so based on treaties and
the Constitution Acts, 1867 and 1982. Thus, it is left to First Nations

10.  Note that ISC data do not include B.C. First Nations or those that are part of the
Saskatoon Tribal Council.

11.  Indigenous Services Canada, Coronavirus (COVID-19) and Indigenous Communities:
Confirmed Cases of COVID-19 (Ottawa: Indigenous Services Canada, 2020), online:
Indigenous Services Canada <https://www sac-isc gc cajeng/1581964230816/158196
4277298%chapa>.

12.  Emergency Management and Civil Protection Act, RSO 1990, c E 9.

13.  Emergencies Act, RSC, 1985, ¢ 22.
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to provide leadership without full constitutionally recognized juris-
dictional authority, given the occupation of the legislative field by
the federal and provincial governments and their control over First
Nations’ financial and other resources.

The Ontario Human Rights Commission, as well as Thériault
and Lévesque, argue for a human rights-based approach to manag-
ing COVID-19, with independent oversight and additional funding to
protect Indigenous people’s health and human rights, and the appli-
cation of Jordan’s Principle when jurisdictional disputes arise.™ This
failure to remedy water and housing insecurity puts First Nations citi-
zens in more precarious positions in relation to COVID-19 than other
citizens. In sustaining the precariousness, the federal government has
abdicated responsibility, breached the Honour of the Crown and its
fiduciary duty, and fettered its jurisdiction. In response, many First
Nations have expressly (re)asserted their jurisdiction and continued
with their responsibilities, examples of which are illustrated below.

The Federal COVID-19 Response

Despite all efforts, there are some cases of COVID-19 in First Nations.
As of June 9, according to ISC there were 234 confirmed cases of
COVID-19, 22 hospitalizations, 206 recovered cases and 6 deaths in
First Nations communities (reserves) in Canada.”> Some of the ISC
data differs from First Nations’ reporting,'® although in some regions,

14.  Levesque & Thériault, this volume, Chapter D-6. See also Ontario Human

Rights Commission, “Policy Statement on a Human Rights-Based Approach to
Managing the COVID-19 Pandemic”, online: Ontario Human Rights Commission
<httn: . .

http://www ohre on ca/en/palicy-statement-human-rights-hased-approach-
managing=covid-1g-pandemic>. See also TRC Call to Action 3; Canadian Human
Rights Commission “Statement-Inequality Amplified by COVID-19 Crisis”,

online: Canadian Human Rights Commission <https://www chre-cedp gc cajeng/

—{ 1 — 1fi 4 id- — 191 >'
15.  Supra note 12. ISC updates the numbers daily. Indigenous Services
Canada, Coronavirus (COVID-19) and Indigenous Communities: Confirmed Cases

of COVID-19, (2020). Online: <htips://www sac-isc gc ca/eng/1581964230816/
1581964.17.;29.8.@3.129 However, as commentators have noted (see <https://
- A ) o >),
community reporting is outpacing ISC data. The ISCs data do not include the
number of recovered cases, the number, or names of First Nations communities
affected, or account for First Nations members living off reserve. Further, the ISC

only tracks cases of COVID in First Nations and Inuit communities.
16.  Courtney Skye, “Colonialism of the Curve: Indigenous Communities &
Bad COVID Data”, Yellowhead Institute (12 May 2020), online: Yellowhead
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the numbers are likely to be significantly under-reported because
of a lack of testing. Health Canada is said to be mobilizing testing
capacity, shipping personal protective equipment (PPE), and sending
bottled water, hand sanitizer, isolation tents, and additional health
professionals to communities. However, no concrete plan of action
has been made publicly available, nor have the unique challenges of
dealing with an outbreak on reserve been acknowledged, including
issues with limited health infrastructure and services and those relat-
ing to the ability to self-isolate, quarantine, and physically distance.”

ISC’s general COVID-19 strategy (see Figure A2.1 at the end of
the chapter) has reported that the federal government will pay what
it costs to respond to possible outbreaks in Indigenous communities.
The media reports that, as of April 24, the government has allocated
$145.6 billion in direct support for COVID-19 responses.”® While
Indigenous people make up roughly 4.5% of the Canadian popu-
lation as a whole, Indigenous-specific funding only accounts for
0.56% of the federal government’s COVID-19 funding allocation. This
has been widely criticized as insufficient and lacking an understand-
ing of the issues that First Nations communities are facing.>

On March 18, 2020, the Minister for ISC announced the
Indigenous Community Support Fund,” which includes $305 mil-
lion for Indigenous people in Canada, with funds set aside to sup-
port regional, urban, and off-reserve Indigenous organizations. The
allocation between First Nations ($215 million), Inuit ($45 million),

Institute <hiipsl.@zeﬂmmheadmshhﬁenxg&omlo5ﬁz&dﬂmahsm.aﬁth&mm&

17.  Teresa Wright, “COVID-19 Outbreaks in 23 F1rst Nations Prompt Worries”, CTV
News (1 May 2020) online: <h.ttps.£,bmm.cbmms_calcanadalmmd_1g_mlﬂxeaks_

18.  KarinaRoman, ”By the Numbers: Federal PrOJected Spending on Direct Supports
Due to COVID-19 Hits $145B”, CBC (24 April 2020), online: <https://www chc ca/
news/politics/covid-1g-economic-programs-1 55430092>.

19.  Statistics Canada, Aboriginal Peoples Highlight Tables, 2016 Census (Ottawa:
Statistics Canada, 2016), online: Statistics Canada <https://www12 statcan gc ca/

- - - 2 = =
:LnJ.&S_gg&O_A>

20.  Teresa Wright, “Ottawa Response for COVID-19 Outbreak in Indigenous
Communities Troubling”, National Observer (15 March 2020), online: <hitps://
www nationalohserver com/2020/03/1 :/npwe/nHawa-rpqpnnqp-rnx id-19-

s ] o .

21.  Indigenous Services Canada, Indigenous Community Support Fund (Ottawa:

Indigenous Services Canada, 2020), online: Indigenous Services Canada <hitps://

www sac-isc gc caleng/1585189335380/1585189357168>.
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and Métis ($30 million) is based on population (2016 census), remote-
ness, and community well-being. For a breakdown by province/ter-
ritory, see Figure A2.2 at the end of the chapter.”> According to the
Minister, “these new funds will provide Indigenous leadership with
the flexibility needed to design and implement community-based
solutions to prepare for and react to the spread of COVID-19 within
their communities.”* Indigenous organizations providing services
to Indigenous people in urban centres/off reserve received $15 mil-
lion. The adequacy of the funding provided is contested: the Congress
of Aboriginal Peoples filed an application in Federal Court claiming
inadequate and discriminatory funding for off-reserve and urban
Indigenous people.> Following this application, on May 21, 2020, the
federal government announced an additional $75 million in COVID-
19 funding for Indigenous individuals living off-reserve.?> Other pock-
ets of funds have been allocated by ISC to Indigenous communities
for: a) public health short-term needs (implement pandemic plans,
and for public health and primary care related to a COVID outbreak)
($100 million); b) short-term, interest-free loans and non-repayable
contributions for businesses (up to $306.8 million); c) increased subsi-
dies for the Nutrition North program ($25 million); d) “distinctions-
based” support for post-secondary students ($75.2 million); and e)
funds to support families in the Northwest Territories to move onto
the land as a physical distancing measure ($2.6 million).>

22, Ibid.

23.  Ibid.

24.  Kiristy Kirkup, “Congress of Aboriginal Peoples File Court Application Over
Federal Funding Levels During COVID-19”, The Globe and Mail (May 14 2020),
online: <https://www theglobeandmail com/politics/article-congress-of-abarig-

- - - - - — ? =

COPY o1 Xrn_fm_mpdinm=Pmaﬂ&rnfm_hﬁ;m=n_RA' 10:}:11 a'x_-zr:mfgzd_d A'_-

>,
25.  Rachel Aiello, “PM Offering $75 Million More in COVID-19 Aid to Indigenous
People Living Off-Reserve”, CTV News (21 May 2020), online: <hitps://www.

- — — | - — >.

26.  Supra note 22; Indigenous Services Canada, COVID-19 Specific Funding
Announced by Government of Canada to Support First Nations Public Health
Response (Ottawa: Indigenous Services Canada, 2020), online: Indigenous
Services  Canada < : =i
53#h>; Indigenous Services Canada, News Release, “Indigenous, Territorial
and Federal Leaders Mobilize Funding to Support Unique Northern Physical
Distancing Initiative” (30 March 2020), online: Indigenous Services Canada
<https-//www canada ca/en/indigenous-services-canada/news/2020/03/
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The federal government’s Indigenous COVID-19 response con-
tinues to evolve as First Nations advocate for increased funding to
address their distinct challenges and needs. Many First Nations are
vulnerable to COVID-19, both the disease itself and the adverse con-
sequences of measures taken in response, due to existing and long-
standing economic, social, and health disparities. Recently, Grand
Chief Perry Bellegarde of the Assembly of First Nations expressed
concerns to the Standing Committee on Indigenous and Northern
Affairs regarding the government’s removal of pandemic restrictions
that would impact First Nations. He stated that some “provincial
governments are refusing to accept lawful decisions by First Nations
to restrict traffic flow and gatherings among people” as part of First
Nations exercising their inherent jurisdiction in their response to
COVID-19.7

Indigenous Responses Relating to COVID-19

First Nations governments are the best placed and most proximate
government to respond to needs, and to act in accordance within a
variety of jurisdictional fields, including the management of health
emergencies on their reserve. However, this must be understood in
conjunction with the ongoing treaty and constitutional obligations
of the federal government to fund the operation of this First Nations
authority in response to COVID-19.

unique-narthern-physical-distancing-initiative htm]>; Indlgenous Services

Canada, Relief Measures for Indigenous Businesses (Ottawa: Indigenous Services
Canada, 2020), online: Indigenous Services Canada <https://www sac-isc gc cajeng
[1588079295625/1588079326171>; Health Canada, Canada’s COVID-19 Economic
Response Plan: Indigenous Peoples (Making Personal Hygiene Products and Nutritious
Food More Aﬁ‘orduble) (Ottawa: Health Canada 2020), onlme Health Canada

m.d.uu.d.].l.alsz, Health Canada, Canada’s COVID 19 Economic Response Plan
Indigenous Peoples (Providing Support to Indigenous Post-Secondary Students)
(Ottawa: Health Canada, 2020), online: Health Canada <https://www canada ca/
. = = >,

27.  Teresa Wright, “Canada’s Indigenous Leaders Say More Help Is Needed as
COVID-19 Outbreaks Rise”, Global News (8 May 2020), online: <https://glabal-

iris- -indi = > See also

House of Commons, “Standing Committee on Indigenous and Northern Affairs,
INAN Meeting, No 7” (8 May 2020), online (video): House of Commons, <hitps://
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Indigenous responses to the COVID-19 pandemic have been
multiple and varied across Canada. However, they all build on mul-
tiple sources of authority for assuming the jurisdiction needed to
protect citizens of First Nations. Some Nations have chosen to enact
bylaws (a power granted to band councils under subsection 86(1) and
(4) of the Indian Act) or have claimed their authority and rights under
treaties. Others have affirmed their ongoing and inherent jurisdic-
tion, recognized in the unceded title to their traditional territories, or
have anchored their responses in their Indigenous legal orders, both
in the exercise of customary laws and modern codified and legislated
authority. Many have invoked their sovereign rights of self-determi-
nation, as provided for in UNDRIP and which is grounded in multiple
sources of authority. Many First Nations have decided to continue
with measures stricter than those of the provinces and adjoining
municipalities, in the face of eventual multiple waves and spikes of
infection. First Nations communities are not typically located near
large urban centres and, therefore have increased vulnerability to
infectious diseases such as COVID-19. By virtue of being Indigenous,
there is also less health care infrastructure.

An increasing number of First Nations have declared a pan-
demic and a state of emergency, and have implemented COVID-19
responses, including restrictions consistent with federal and provin-
cial jurisdictions. Some First Nations have implemented lockdowns,
travel restrictions, curfews, 24-hour surveillance, checkpoints, as
well as failure-to-comply fines. First Nations have limited options to
enforce their pandemic responses through Indian Act bylaw provi-
sions. It should be noted that First Nation responses vary and change
over time as new information and cases emerge in their communities.

The following examples illustrate the affirmations of jurisdiction
by many First Nations in Canada in core areas relating to the overall
wellness and protection of citizens of those Nations, for example, in
areas of: transport; trade and commerce; health; education; matters of
a local and private nature; property and civil rights; and emergency
law-making powers. By regulating the “who, what, and where,” First
Nations have taken positive and preventive measures to ensure the
health and wellness of their community members; have created emer-
gency responses and regulated trade; and have also limited travel to,
from, and within their territories (both reserves and traditional ter-
ritories). They have collaborated among themselves and with other
governments to ensure these orders are respected. They have also
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called upon others to account for their actions, including municipal,
provincial, and federal governments, particularly where there has
been conflict in the application and implementation of their orders.
This is illustrative of the extent to which First Nations’ governmen-
tal responsibilities are impacted by municipalities, provinces, and the
federal government, yet most First Nations operate without the ben-
efit of a taxable base, the security of multi-year funding, or the ability
to incur debt. In sum, the current funding for First Nation communi-
ties is one that relies on agreement between the federal and provin-
cial Crowns. The lack of specific inclusion of Indigenous people in
emergency legislation along with a disregard by the settler population
(access to tobacco, cottages) of the interests and needs of Indigenous
people is demonstrative of the ongoing asymmetrical Indigenous/
Crown relationship that places the existence of Indigenous people at
risk in favour of the settler population.

Trade, Land Leases, and Mobility

To contain COVID-19, by early April a number of communities in
Ontario, such as Six Nations,”® Rama First Nation,* and Wahta First
Nation,** temporarily closed their communities to varying degrees,
including their tobacco retailers.>* Councils issued these orders through
their inherent rights jurisdiction and via Indian Act powers. Restrictions
on gatherings (no more than five people) and requests to stay at home
were already in place for the general population in Ontario.* However,
the response of many non-residents to Six Nations and Rama’s notices
of temporary closure was to ignore the stay-in-place protocol and

28.  Jennifer K Baker, “Chief Calls for Closure of Smoke Shops After Two COVID-
19 Cases Reported in Six Nations”, CTV News (29 March 2020), online: <https://

kitchener ctvnews ca /rhipf-ral]Q-Fnr-r‘]ncnrp-nF-ankp-th;nq-a fter-twao-covid-

1Q-cases V'F-nm“hﬁd in-six-nations-1 AR'7111= )

29.  Justin Rydell “Wahta First Nation Also Closes Non-Essential Business, Ending
Tobacco Sales”, CTV News (8 April 2020), online: <https://barrie ctvnews ca/
wahta-first-nation-also-closes-non-essential-business-ending-tobacco-sales-
LR g

30.  Ibid.

31.  Lindsay Richardson, “Influx of Non-Residents Chasing Gas, Smokes and Pot
Putting First Nation Communities at Risk” APTN News (7 April 2020), online:
<] - _ —Of- _ . . -

32.  Ontario Ministry of Health “Statement from the Chlef Medlcal Officer of Health”

(30 March 2020), online: Ontario Ministry of Health <hitps>//news ontario ca/
mobhltc/en/2020/03/statement-from-the-chief-medical-officer-of-health.htm]>.
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travel to these First Nations communities to stock up on cigarettes.
Simultaneously, there was an increase in online racism against First
Nations communities that issued temporary closures.?

To mitigate against the risk of infection within the Nation, some
First Nations communities are limiting access to the reserve to resi-
dents only (and in some cases excluding non-resident citizens of the
nation). This is in step with, for example, a province closing its bor-
ders to others (as Quebec has done, for example) or Canada closing
the border to the United States to slow the spread of COVID-19. As we
write, warmer weather approaches and many First Nations in Ontario
are discouraging non-resident cottagers from travelling to their com-
munities due to the increased potential for the spread of COVID-19.
Another unique constitutional question arises in this context: can non-
resident mobility rights under section 6 of the Charter be restricted
by the application of First Nations jurisdiction and the protection of
“rights or freedoms that pertain to the aboriginal peoples of Canada”
against charter claims?34

There have been tensions between First Nations that have exer-
cised their jurisdictional assertion to protect the health of their people
and non-resident cottagers. Cottage leases located on reserves are sub-
ject to various laws, including the Indian Act? and the First Nation Lands
Management Act.3® Generally, reserve lands cannot be privately owned,
though they can be leased to non-residents and are often used for non-
resident cottagers. First Nations retain the right as to whether or not to
renew a cottage lease by way of statute?” or inherent right.>® A different
question arises when First Nations communities wish to exercise pub-
lic health authorities to prevent a non-resident cottager from entering
their community, where to do so would put the community at risk.

33.  Kim Uyede-Kai, “COIVD-19 and the Racism Pandemic We Need to Talk About”
(April 2020), online: Shining Waters Regional Council <https://shiningwatersregion-
alcouncil.ca/wp-content/uploads/2020/04/COVID-1g-and-Racism-Pandemic-
SWRC-revised pdf>; Roberta K Timothy, “Coronavirus Is Not the ‘Great
Equalizer’—Race Matters: U of T Expert”, U of T News (8 April 2020), online:
<https://www ntaronto ca/news/coronavirns-not-great-equalizer-race-matters-

=t >,

34. Canadian Charter of Rights and Freedoms, s 25, Part I of the Constitution Act, 1982,
being Schedule B to the Canada Act 1982 (UK), 1982, c 11.

35.  Indian Act, RSC, 1985, ¢ I-5, ss 38 and 53.

36.  First Nation Land Management Act, SC 1999, ¢ 24, s 18(1)(b).

37.  Williston v Canada (Minister of Indian Affairs and Northern Development),
2005 FC 829.

38.  Devil’s Gap Cottagers (1982) Ltd v Rat Portage Band No 38B, 2008 FC 812.
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For example, Walpole First Nation, located at the Michigan border, has
advised non-residents and cottagers not to come to the community.>
Whitefish River First Nation (WRFN) commenced a phased approach
to pandemic planning and implemented travel restrictions, which have
become increasingly restrictive over time as COVID-19 cases increase.
Currently, only “residents” are permitted access to the community
(and can leave for essential services). Chief Shining Turtle pointed out
“that phase one of the response was signage, phase two was a letter
informing cottagers that they could not access their seasonal dwellings
and phase three was bringing in concrete barriers” in case they were
required to physically prevent people from entering the reserve. “I get
it,” he said. “People don’t want to be in Sudbury, Toronto, or Hamilton
while this is going on. But the question you have to ask yourself, ‘is this
essential?”” Some cottagers with leased shoreline property in WRFN
seem to be startled with the First Nation asserting their inherent juris-
diction during a pandemic, complaining about their restricted access
to the reserve, stating that their seasonal cottages are their only “resi-
dences” and that they therefore meet the residency requirement. The
cottage leases clearly indicate the cottagers are seasonal residents only.
However, First Nations’ jurisdiction was challenged by settler seasonal
cottagers, despite the fact that similar measures were being suggested
in adjoining municipalities in Ontario. It was observed that a “number
of summer residents were flocking to their properties, many return-
ing from COVID hot spots such as Florida and Toronto.”+ The WRFN
updated their trespass by-law to address emergency measures and
support the community pandemic plan.

First Nations communities will continue to face challenges from
those who do not respect their inherent jurisdiction, particularly if
their pandemic and recovery plans are not coordinated across juris-
dictions. The Assembly of First Nations has stated that First Nations
must be at any table dealing with the health crisis, and arguably
should be the ultimate decision-making authority with respect to the
wellness and safety of their communities.*'

39. ”Walpole Island First Nation Restricts Access to Non-Residents Due to COVID-
19”, CBC (2 April 2020), online: <https://www chc ca/mews/canada/windsor/
walpole-island-first-nation-restricts-access=covid1g-1 5518628>.

40.  Michael Erskine, “Birch Island Denies Access to Cottagers with Leased Lots”,

Manitoulin Exposztor (15 April 2020) online: <h.ttps.[bm&mam.tmﬂm.caﬂamch;

- - -to- - - - >.
41. House of Commons, supra note 28.
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Wellness and Cultural Appropriateness

The Truth and Reconciliation Commission of Canada (TRC) called on
the federal government to close the gap in health outcomes between
Indigenous and non-Indigenous communities and for the recogni-
tion of Indigenous healing practices.# First Nations have stepped into
this jurisdictional sphere in response to COVID-19, often with limited
resources and funding. Combining the authority to act with respect to
both wellness and emergency, some First Nations have enacted and
implemented their own “disease emergency” by-laws under the Indian
Act.# The by-laws range from mandating self-isolation or quarantine;
mandating physical-distancing; restricting travel; restricting access to
public spaces or businesses; and establishing emergency shelters for
citizens who are homeless or living in precarious housing situations.
Orders have been enforced through fines (and in some cases provide
for imprisonment).

Proactive and culturally appropriate efforts relating to wellness,
including the harvesting and distribution of traditional medicines, is
supported through formal and informal networks that build on the
jurisdiction of Nations, and is given effect through various forms of
leadership, including those who have the responsibility to harvest,
make, share, and look after medicines (including traditional foods). In
addition, some of the formal COVID-19 preparedness plans include
instructions for traditional methods of cleaning, harvesting, and pre-
paring traditional medicines and guidance on ceremonies.# Some
indicate that Elders and healers should be involved in incorporating
traditional medicines and wisdom pertaining to contagious illnesses
like COVID-19.# Many have also included information on sustaining
well-being and mental health during physical distancing.

An important component of cultural appropriateness includes
methods of communication of information, including in Indigenous

42.  Truth and Reconciliation Commission of Canada, Calls to Action (Winnipeg;:
Truth and Reconciliation Commission, 2015).
43.  Heiltsuk Nation, “By-Law No 21, Heiltsuk Disease Emergency By-Law”(2020),

online (pdf ) Heiltsuk N ation <http://www heiltsnknation ca/wp-content/uiploads/

- -By- >,

44.  Six Nations of Grand River, “Coronavirus (COVID-19) Preparedness”
(2020), online (pdf): Six Nations of Grand River <http://www sixnations ca/
hpnsCovidigPreparednessimportantinformation pdf

>,
45.  Nishnawbe Aski Nation, “COVID-19 Pandemic Plan” (2020), online (pdf):
Nishnawbe Aski Nation <http://www nan on ca/upload/documents/community-
cavid-1g-pandemic-plan-templat pdf>.
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languages; see, for example, the Protecting Our Home Fires initiative
from the Morning Star Lodge in five Indigenous languages.* Other
examples include collaborations relating to the release of informa-
tion in culturally and linguistically appropriate ways, including using
humour, health care workers, and Elders to engage in online plat-
forms like Kahkakiw, a Cree-speaking Raven puppet.+

Conclusion

Many First Nations have decided to continue with measures stricter
than those of the provinces, in the face of eventual multiple waves
and spikes of infection. Further, the positive reclamation of jurisdic-
tion, wellness, language, and culture by Indigenous communities, as
well as the continued practices rooted in a holistic approach derived
from a connection with land, water, and other parts of creation will
affirm the continued and ongoing wellness of Indigenous Nations in
the face of the COVID-19 pandemic and beyond. By most accounts,
First Nations approaches seem to be working. The difficult decisions
made by many First Nations communities have contributed directly
to the well-being of those communities.

In an unprecedented data-sharing agreement between First
Nations and the Province of Manitoba, Indigenous rates of COVID
infection are being tracked. As of June 5, there were no cases on First
Nations reserves in Manitoba (only 16 cases off reserve).# First Nations
in Northern Manitoba had set strict rules as to who can enter into their
communities. Against the wishes of local First Nations, Manitoba
Hydro was planning for a massive 1000+-person shift change, the
third week in May, including workers from other jurisdictions in
Canada and other countries, a business decision that would put the
local First Nations citizens’ health and well-being at risk. Citizens of
the Tataskweyak Cree Nation turned vehicles away from their ter-
ritory, specifically from going up to the Keeyask Dam construction

46.  Morning Star Lodge, “Protecting Our Home Fires” (last visited 26 May 2020),
online: Indigenous Health Lab <http://www indigenoushealthlab com/pratecting-
our-home-fires>.

47.  Kitatipithitamak Mithwayawin, “Indigenous-led Countermeasures to Coronavirus
(COVID-19) and Other Pandemics Then, Now and Into the Future” (2020), online:
Kitatipithitamak Mithwayawin <] >,

48.  Manitoba First Nations COVID-19 Pandemic Response Coordination Team
PRCT BULLETIN, <https://d5d8ad59-8391-48n2-gfoa-fsfsdanadzeg filesnsr com/
ugd/38252a 861ca280hahigbfabbicceaeez121320 pdf2index=true>.
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camp. Manitoba Hydro then filed an injunction against the respec-
tive First Nations to end the “protests”. Leaders of the four Keeyask
Cree Nations (who are partners in the Keeyask project) have called
for First Nations’ participation in a new plan to resume construction
and manage the movement of workers. Examples like this illustrate
the need for First Nations” forward jurisdiction, with coordinated sup-
port from the provinces and the federal government to put the health
and safety of First Nations ahead of the non-essential construction of
hydroelectric infrastructure.

The TRC has stated that UNDRIP is the framework for rec-
onciliation in Canada. UNDRIP finds its root in the recognition of
Indigenous self-determination. Although Canada has committed to
implementing UNDRIP, only the British Columbia government has
passed legislation to that effect. In light of the COVID-19 pandemic,
the United Nations has asked governments to consider the applica-
tion of UNDRIP and, as a first recommendation, the recognition of
“Indigenous peoples’ representative institutions, authorities, and gov-
ernments as the legitimate representatives of Indigenous peoples.”+

We have argued in this chapter that Indigenous-led responses,
as affirmations of First Nations’ jurisdiction and self-determination,
are supported by one of the basic tenets of federalism, namely the
principle of subsidiarity, as well as by s. 35 of the Constitution Act and
all corresponding obligations, together with commitments in interna-
tional law pursuant to UNDRIP. In this light, the federal government
can and must work with First Nations on resourcing their plans for
wellness and emergency preparedness in relation to the COVID-19
pandemic.

49.  UN Department of Economic and Social Affairs, “Indigenous Peoples & the
COVID-19 Pandemic: Considerations”, online (pdf): United Nations <https://
{evel ) indi 1 - load
sites/19/2020/04/COVID1g TP _considerations pdf>.
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CHAPITRE A-3

Réflexions sur la mise en ceuvre
de la Loi sur la santé publique
au Québec dans le contexte
de la pandémie de COVID-19"

Michelle Giroux™

Résumé

L’état d'urgence sanitaire a été décrété au Québec le 13 mars 2020 en
raison de la pandémie de COVID-19. Une premiere depuis 'adoption,
en 2002, de la Loi sur la santé publiqgue (LSP) du Québec. Ce texte pré-
sente d’abord le contexte québécois en matiére de santé publique, puis
entame une réflexion sur la mise en ceuvre de la LSP dans le contexte
de la pandémie actuelle. Le Programme national de santé publique du
Québec insiste sur les déterminants sociaux de la santé, et précise tres
clairement que les populations les plus vulnérables doivent étre au
centre des préoccupations. Pourtant, ce sont quand méme ces popula-
tions qui sont les plus particulierement affectées par la présente crise
sanitaire. Les problemes qui prévalaient avant la COVID-19 dans le
réseau de la santé et des services sociaux sont exacerbés par la pan-
démie, et la situation dans les centres d’hébergement et de soins de
longue durée (CHSLD) en est un triste exemple. Aurait-on pu éviter la
dégradation des soins prodigués dans ces établissements et permettre
aux personnes en établissement psychiatrique d’étre soignées avec

* Merci a mes cheres collegues Audrey Ferron-Parayre, Marie-France Fortin et
Sophie Thériault pour leurs précieux conseils lors de la relecture de versions
antérieures de ce texte.

Professeure titulaire, Faculté de droit, Section de droit civil de 1'Université
d’Ottawa.

*%
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plus de dignité, pour ne mentionner que ceux-la, malgré la COVID-
19 ? Si la santé publique avait été une priorité et qu’elle n‘avait pas été
confrontée aux lacunes du réseau de la santé et des services sociaux et
au financement défaillant pour mener a bien sa mission, en serait-on
arrivé la? Au-dela du droit, la prise en considération de ces enjeux
releve de I'éthique et du politique. Souhaitons que cette pandémie et
ses victimes n’aient pas été vaines, et qu’elles permettent 'émergence
d’une société plus juste.

Abstract
Discussion on the Implementation of the Quebec Public Health
Act in the Context of the COVID-19 Pandemic

On March 13, 2020, Quebec declared a public health emergency in
response to the COVID-19 pandemic, a first since Quebec adopted
the Public Health Act in 2002. This chapter first provides background
on public health in Quebec, then discusses the implementation of the
Public Health Act in the context of the current pandemic. Quebec’s
Programme national de santé publique (Public Health Program) focuses
on the social determinants of health and clearly outlines how the most
vulnerable populations should be at the centre of these concerns.
Yet, the current crisis has affected these populations the most. The
pandemic has exacerbated problems that prevailed in the health and
social services system prior to COVID-19, and the situation in residen-
tial and long-term care centres (CHSLD) is an unfortunate example.
Could we have avoided the deterioration of care in these facilities?
And could patients in psychiatric institutions, to name just a few, have
been treated with more dignity despite COVID-19? If public health
had been a priority and had not been faced with the failings of the
health and social service system and the lack of funding to properly
carry out its mission, would the situation have been the same? Beyond
the law, these issues must be discussed in the context of ethics and
politics. Let us hope that this pandemic and its victims have not been
in vain, and that they will lead to the emergence of a more just society.



Réflexions sur la mise en ceuvre de la Loi sur la santé publique au Québec...

A Eric, Julien et Paul
pour avoir testé la signification
de « famille » en période de pandémie.

«Il'y a dans 'homme plus de choses a
admirer qu’a mépriser. »
Albert Camus, La peste

n accueillant I'année 2020, qui aurait pu prédire qu'un virus,

meéme si on l'avait déja identifié en Chine, la rendrait a ce point
historique ? Dés le 30 janvier 2020, I'Organisation mondiale de la santé
(OMS) déclarait I'état d'urgence sanitaire international conformément
au pouvoir que lui donne le Réglement sanitaire international (RSI)'. Au
Québec, plusieurs lois s’intéressent a la santé de la population, mais
c’est en vertu de la Loi sur la santé publique (LSP)? adoptée en 2001,
que I'état d'urgence sanitaire (EUS) a été décrété le 13 mars 2020°. Les
dispositions de la LSP concernant I'EUS sont ici testées pour la pre-
miere fois. Ce texte s’attardera d’abord a la définition, aux fonctions et
a l'organisation de la santé publique en sol québécois pour expliquer
le fondement des décisions prises par les autorités depuis la déclara-
tion de I'EUS (partie I). Puis, une réflexion sur la mise en ceuvre de la
LSP en période de COVID-19 sera entamée (partie II).

La santé publique au Québec en période de COVID-19:
définition, fonctions et organisation

Comment définir la santé publique ? « Sagit-il d"une notion davantage
associée aux situations d’urgence constituant une menace pour la santé
de la population ou s’agit-il d"un concept qui résulte de la somme des
états de santé individuels* [...] »? La LSP adoptée en 2001 préconise

1.  Organisation mondiale de la santé, Reglement sanitaire international (2005), en

ligne : Organisation mondiale de la Santé <https://www . wha int/ihr/publications/

>,

2. La Loi sur la santé publique, RLRQ, ¢ S-2.2 [LSP] constituera le principal point de
mire de notre analyse.

3. Concernant une déclaration d'urgence sanitaire conformément a l'article 118 de la Loi
sur la santé publique, 177-2020, (13 mars 2020), en ligne : gouvernement du Québec
< : - - i -services-soci

o - I N N

4. Louise Lussier, « Protection de la santé publique, éthique et droit : pour une défi-

nition des concepts » (1995) 2:1 Ruptures, revue transdisciplinaire en santé 18

71
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https://cdn-contenu.quebec.ca/cdn-contenu/adm/min/sante-services-sociaux/publications-adm/lois-reglements/decret-177-2020.pdf?1584224223
https://www.who.int/ihr/publications/9789241580496/fr/
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une définition large et contemporaine de la santé publique. Non seu-
lement elle s’intéresse a la « menace a la santé », mais également aux
«situations comportant des risques pour la santé>». D’ailleurs, le
Programme national de santé publique du Québec insiste sur les déter-
minants sociaux de la santé et précise trés clairement que les popula-
tions les plus vulnérables doivent étre au centre des préoccupations®.
La présente crise sanitaire ne démontre-t-elle pas qu’il faudrait en faire
davantage pour assurer la mission plus large de la santé publique ?
Les fonctions ou les stratégies essentielles associées a la santé
publique sont : la surveillance, la prévention, la promotion et la protection
de I'état de santé de la population’. La déclaration d’urgence sanitaire
découle de la fonction liée a la protection. C’est la mesure la plus coer-
citive permise dans la LSP lorsqu’il existe une menace a la santé de
la collectivité. Bien que le terme « menace » ne soit pas défini dans la
LSP ni ailleurs, l'article 118 de la LSP précise qu'une déclaration d’état
d’urgence sanitaire ne sera possible que « lorsqu’une menace grave a la
santé de la population, réelle ou imminente, exige l'application immédiate
de certaines mesures [...] pour protéger la santé de la population » (je
souligne). La pandémie de COVID-19 répond clairement a ces criteres.
Quant a I'organisation de la santé publique dans la province de
Queébec, elle est plutdt centralisée, a I'instar de 1'organisation géné-
rale du systeme de santé québécois et tel qu’il découle de I'application
de la Loi sur les services de santé et services sociaux (LSSSS)®. Dailleurs,
contrairement a ce qui prévaut dans les autres provinces canadiennes
et sur le plan national, le directeur national de la santé publique
du Québec (DNSPQ) releve du ministre de la Santé et des Services
sociaux, aupres duquel il occupe un poste de sous-ministre adjoint
«pour conseiller et assister le ministre et le sous-ministre dans l'exer-

cice de leurs responsabilités en santé publique’ ». On note également

aux p 18-19. Voir aussi Christelle Colin, « La santé publique au Québec a 'aube
du xx1° siecle » (2004) 16:2 Santé publique aux p 185-195.

5. LSP, supra note 2, art 1, 118, 53.

6. Voir Québec, ministere de la Santé et des Services sociaux, Programme national
de santé publique 2015-2025 : pour améliorer la santé de la population du Québec,
(Québec, gouvernement du Québec, 2015) ala p 65.

7. Voir LSP, supra note 2, art 8.

8. Loi sur les services de santé et les services sociaux, RLRQ, ¢ S-4.2 ; Marie-Eve Couture-
Ménard, « La santé publique au Québec : organisation et fonctions essentielles »
dans Mélanie Bourassa Forcier et Anne-Marie Savard, dir, Droit et politiques de la
santé, 2¢ éd, (Montréal : LexisNexis, 2018), aux p 569-571.

9. Loi sur le ministeére de la Santé et des Services sociaux, RLRQ, ¢ M-19.2, art 5.1; LSP,
supra note 3, art 2.
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qu'en cas d’EUS, les directives du DNSPQ ont la méme force exé-
cutoire que celles du ministre™. Certains ont soulevé des questions
quant a I'indépendance du DNSPQ : étant sous-ministre, nest-il pas
un subalterne du ministre ? D’autres voient plutdt I'intégration de son
poste a I'intérieur du Ministere comme une fagon d’assurer une meil-
leure coordination des orientations et des décisions™.

En période d’EUS, les mesures prévues a l'article 123 de la LSP
permettent au gouvernement ou au ministre habilité en ce sens d’agir
«sans délai et sans formalité », et permettent notamment d’« ordon-
ner la vaccination obligatoire », « la fermeture d’établissement d’ensei-
gnement ou tout autre lieu de rassemblement », d’« interdire l'acces
a tout ou partie du territoire ou n'en permettre l'acces qu’a certaines
personnes et qu’a certaines conditions, ou ordonner, lorsqu’il n'y a
pas d’autre moyen de protection, pour le temps nécessaire, I'évacua-
tion des personnes de tout ou partie du territoire ou leur confine-
ment [...] ». Alors que la premiere mesure n'a pas été utilisée dans la
présente pandémie, et n’est de toute fagon pas possible étant donné
I'absence de vaccin pour contrer le virus SARS-CoV-2 a ce jour, les
deux dernieres mesures ont quant a elles été mises en pratique™. Les
pouvoirs sont encore plus vastes que ceux expressément énumérés a
l'article 123 de la LSP, le paragraphe 8 précisant qu’on peut également
«ordonner toute autre mesure nécessaire pour protéger la santé de
la population ». Ces pouvoirs sont-ils trop larges™ ou ne sont-ils pas
justifiés généralement en période de pandémie™ ?

10. LSP, supra note 2, art 124.
11. Mireille Lacroix, « The Quebec Public Health System: A Modern Model » dans

Tracey M Bailey, Timothy Caulfield et Nola M Ries, dir, Public Health Law &
Policy in Canada, (Markham: Lexis/Nexis Butterworths, 2005), aux p 497-504.

12. A noter que le gouvernement fédéral a aussi le pouvoir d’ordonner la vaccina-
tion de la population, Loi sur les mesures d'urgence, LRC 1985, ¢ 22 (4° suppl).
13.  Martine Valois, « Droit et urgence ne font pas bon ménage », La Presse (14 avril 2020),

en ligne: <htips//pluslapresse ca/screens/d38cqdc81860-41d9-gc80-edabbhfh8hog
—=C o hfm|711fm_mpdinm=Farphnner11fm_rnmpaign=|nterna +Share&utm
= id= >;

Maxime St-Hilaire, « Urgence et droit n’ont jamais fait bon ménage, mais la Loi sur
la santé publique compte certes d'importants défauts (réponse a Martine Valois) »

(15 avril 2020) en 11gne A qu1 de droit <hﬁps.[£hlaguea.qmd.ed.tm.tca.&zazola4b5[

» -di o % vy ine-valois/>.

14.  Marie-Eve Couture Ménard et Marie-Claude Prémont, « L'équilibre vital entre
droits individuels et intérét collectif en temps de pandémie » (22 avril 2020), en

ligne: A qu1 de droit <https://blogneaquidedroit ca/>020/04/22/lequilibre-vital-
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https://blogueaquidedroit.ca/2020/04/22/lequilibre-vital-entre-droits-individuels-et-interet-collectif-en-temps-de-pandemie/
https://blogueaquidedroit.ca/2020/04/15/urgence-et-droit-nont-jamais-fait-bon-menage-mais-la-loi-sur-la-sante-publique-compte-certes-dimportants-defauts-reponse-a-martine-valois/
https://blogueaquidedroit.ca/2020/04/15/urgence-et-droit-nont-jamais-fait-bon-menage-mais-la-loi-sur-la-sante-publique-compte-certes-dimportants-defauts-reponse-a-martine-valois/
https://blogueaquidedroit.ca/2020/04/15/urgence-et-droit-nont-jamais-fait-bon-menage-mais-la-loi-sur-la-sante-publique-compte-certes-dimportants-defauts-reponse-a-martine-valois/
https://plus.lapresse.ca/screens/d38c4dc8-1860-41d9-9c80-eda6bbfb8b24__7C___0.html?utm_medium=Facebook&utm_campaign=Internal+Share&utm_content=Screen&fbclid=IwAR0UNcIu6BmabZuV8nFuSDuOPsk4BnOk6qXYK
https://plus.lapresse.ca/screens/d38c4dc8-1860-41d9-9c80-eda6bbfb8b24__7C___0.html?utm_medium=Facebook&utm_campaign=Internal+Share&utm_content=Screen&fbclid=IwAR0UNcIu6BmabZuV8nFuSDuOPsk4BnOk6qXYK
https://plus.lapresse.ca/screens/d38c4dc8-1860-41d9-9c80-eda6bbfb8b24__7C___0.html?utm_medium=Facebook&utm_campaign=Internal+Share&utm_content=Screen&fbclid=IwAR0UNcIu6BmabZuV8nFuSDuOPsk4BnOk6qXYK
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Les actions en matiere de santé publique visent la population
en général et constituent a priori une exception justifiée a la violation
de droits individuels®, en particulier des droits a la liberté, a I'invio-
labilité et a la sécurité de la personne®. Cependant, les mesures prises
pour protéger la collectivité doivent étre proportionnelles a la menace
qui la guette, respecter les principes de justice fondamentale et les
limites raisonnables dans une société libre et démocratique.

Les mesures concernant la distanciation physique, le confine-
ment ou le port du masque, pour ne nommer que celles-ci, ont changé
au fur et a mesure de I'évolution des connaissances sur le virus SARS-
CoV-2'%. Force est de constater que celui-ci était encore parfaitement
inconnu il y a quelques mois seulement, que celui-ci est parfois méme
«asymptomatique » et que cela rend plus ardu le déploiement des
regles de santé publique pour éviter la contagion. Si on ajoute a cela
les problemes d’approvisionnement en matériel sanitaire, tel que les
masques ou les gants, comme on l'a vu, on comprend que les auto-
rités doivent considérer ce facteur dans leurs décisions. Par contre,
elles doivent s’assurer de bien justifier les décisions prises, de fagon
a démontrer leur caractere essentiel et la 1égitimité de l'atteinte aux
libertés individuelles. A la lumiére de ces quelques régles, on com-
prend mieux les hésitations du DNSPQ d’imposer ou non le masque,
étant donné la situation de pénurie et par souci d’équité envers tous
les citoyens qui n’ont peut-étre pas tous acces a un masque. Sans
compter que des amendes élevées, allant de 1000 $ a 6 0oo $, accom-
pagnent le non-respect d'une ordonnance. Ces amendes sont certes
utiles pour convaincre la population de I'importance de respecter les
mesures, mais elles peuvent étre inappropriées pour certains groupes

15. Voir notamment, LSP, supra note 2, art 5.

16. Sur le droit a I'inviolabilité en droit des personnes, voir Code civil du Québec,
SQ 1991, ¢ 64, art 10; Dominique Goubau avec la collaboration d’Anne-Marie
Savard, Le droit des personnes physiques, 6¢ éd, (Montréal : Editions Yvon Blais,
2019), au para 103. Quant a la liberté et a la sécurité, voir Charte canadienne des
droits et libertés, Loi constitutionnelle de 1982 (R-U), constituant 'annexe B de la Loi
de 1982 sur le Canada (R-U), 1982, c 11, art 7.

17. R ¢ Oakes, [1986] 1 RCS 103, 26 DLR (4th) 200. Voir l'article suivant pour
une réflexion a ce sujet: Catherine Régis, Jean-Louis Denis et Jean-Frangois
Gaudreau-DesBiens, « La pandémie nous montre qu’il faut consolider la capa-
cité d’agir de I’Etat et mettre a profit I'innovation née dans I'urgence », Options
politiques (11 mai 2020), en ligne: <https://palicyoptions irpp org/magazines/
mav-')nan/rpﬂprhir-a-l:aprpc-rriqp-@n-pn]iﬁqnp-n:-f-n:-n-c:anfp/ .

18.  Sur ces questions et sur la collaboration essentielle, mais pas toujours facile entre les
différents niveaux de gouvernement, voir Fierlbeck et Hardcastle, chapitre 1, section
A ; Robitaille, chapitre 2, section A ; ainsi que Flood et Thomas, chapitre 6, section A.



https://policyoptions.irpp.org/magazines/may-2020/reflechir-a-lapres-crise-en-politique-et-en-sante/
https://policyoptions.irpp.org/magazines/may-2020/reflechir-a-lapres-crise-en-politique-et-en-sante/
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dans la population®. Cependant, on comprend moins bien lorsque le
méme DNSPQ invoque la violation des droits individuels pour expli-
quer qu’il ne peut imposer le port du masque, les regles en matiere de
santé publique justifiant toutes mesures essentielles pour contrer le
virus SARS-CoV-2.

Réflexions sur la Loi sur la santé publique au Québec en période
de COVID-19

Alors que la pandémie actuelle s’étire et qu'une solution vaccinale
n'est pas envisageable a court terme, des drames de toutes sortes
s‘accumulent : familiaux, psychosociaux, médicaux, etc. On constate
notamment des problemes d’acces aux soins en matiere de santé men-
tale**, de méme qu’en établissements de soins de longue durée. Des
chirurgies oncologiques sont reportées®'. Les problémes qui existaient
avant la COVID-19 sont exacerbés par la pandémie et la situation dans
les centres d’hébergement et de soins de longue durée (CHSLD) en est
un triste exemple. Apres la COVID-19, aurons-nous a faire face a une
autre crise, associée a une « épidémie de problémes sociaux » portant
tout autant atteinte a la dignité humaine ?

Depuis la déclaration de I'EUS, on a vu l'application de plusieurs
décrets et directives ministériels concernant notamment les CHSLD
du Québec®. Dans ce contexte, il n’est pas étonnant de constater le
dépot de nouvelles actions collectives pour dénoncer le traitement des
personnes agées pendant la pandémie de la COVID-19%, ou la modifi-

19.  LSP, supra note 2: les sanctions pénales sont prévues aux articles 138-142. Pour
I'inadéquation de ces peines sur la population des sans-abri, voir Skolnik, cha-
pitre 4, section C. Voir aussi le Communiqué de la Commission des droits de
la personne et des droits de la jeunesse, « Contraventions des jeunes en situa-
tion d’itinérance : comment s’isoler quand on vit dans la rue » (15 avril 2020), en
ligne : La commission des droits de la personne et des droits de la jeunesse <http://www.

. . . N .
20.  Texte collectif, « D'autres oubliés de la COVID-19 », Le Devoir (13 avril 2020),

en ligne : <htips://www ledevair com/opinion/idees/57795g/d-antres-oublies-de-
la=covid-1g>.

21.  SA, «Reportde chirurgies oncologiques : des victimes collatérales dela covid-19 »

(8avril2020), enligne : Medlegal Avocats <https://medlegal ca/repart-de-chirurgies-
ancologiques-des-victimes-callaterales-du-cavid-19/>.

22.  Pour plus de détails sur la situation en établissement de soins de longue durée,
voir Jackman, chapitre 3, section D; et Lagacé, Garcia et Bélanger-Hardy, cha-
pitre 2, section D.

23.  Mentionnons la demande d’autorisation d"une action collective contre le CHSLD
Sainte-Dorothée, Jean-Pierre Daubois ¢ Centre d’hébergement et de soins de longue
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cation a d’autres demandes déja autorisées, car la crise actuelle a exa-
cerbé les problemes déja présents avant la COVID-19*. Néanmoins,
il est important de noter que la LSP prévoit, a l'article 123 in fine, que
«[1]e gouvernement, le ministre ou toute autre personne ne peut étre
poursuivi en justice pour un acte accompli de bonne foi dans l'exercice
ou l'exécution de ces pouvoirs® ». Quel est 'impact de cette immunité
étatique ? De prime abord, elle semble essentielle en période de pan-
démie lorsque les actions sont dictées par la bonne foi. Cependant,
«une imputabilité juridique accentuée de 1'Etat permettrait[-t-elle]
une gestion plus efficace des crises sanitaires ou [...] le litige judiciaire
collectif en responsabilité contre I'Etat a[-t-il] le pouvoir d’engen-
drer des changements sociaux positifs dans le domaine de la santé
publique®* » ?

A une époque ol d’autres pandémies se sont déroulées, comme
celle de la peste noire au Moyen-Age, ou bien celles subséquentes de
variole ou de grippe espagnole, les mesures sanitaires et d’hygiene,
de méme que la médecine, n"étaient pas ce qu’elles sont aujourd’hui. Il
semblait donc naturel et vital que les mesures de santé publique prio-
risent la salubrité et I'hygiene, tout en combattant les maladies infec-
tieuses, « dans la foulée du courant hygiéniste de la fin du xix° siecle,
correspondant a l'urbanisation massive opérée avec le début de la
société industrielle” ». Une fois les grandes maladies contagieuses
controlées, le domaine de la santé publique a été délaissé et moins
financé **; le curatif tourné sur la santé individuelle allait prédomi-
ner jusqu’a l'éclosion de la prochaine crise. A I'heure ot la gestion
des égouts, aqueducs et déchets n'est plus a organiser (quoiqu’elle
nécessite sans cesse une vigilance), les mesures de santé publique ne
devraient-elles pas inclure les préoccupations sociales dont certaines
ont déja notamment été identifiées par la recherche en sciences sociales
ou en psychologie, au-dela des données scientifiques sur le virus?

durée Sainte-Dorothée et Centre intégré de services de santé et de services sociaux de
Laval, Cour supérieure, district de Montréal, dossier no 500-600-001062-203.

24. Voir Améli Pineda, « La crise amplifierait une action collective contre les CHSLD »,
Le Devoir (9 mai 2020), en ligne : <https://www ledevoir com/saciete/sante/578623/
arh'rm-rn]lPr’rivp-]a-rricp-ampliﬁpmif-nnp-arﬁnn-rnﬂprﬁvp-rnnfran -chsld>.

25. Ces immunités statutaires, souvent conditionnelles a la bonne foi, s'ajoutent aux
immunités de droit public, voir Fortin, chapitre 7, section B.

26.  Lara Khoury, « Crises sanitaires et responsabilité étatique envers la collectivité »
(2016) 46 RDUS aux p 261-288.

27.  Louise Lussier, supra note 4 ala p 21.

28. Ibidalap 22.



https://www.ledevoir.com/societe/sante/578623/action-collective-la-crise-amplifierait-une-action-collective-contre-les-chsld
https://www.ledevoir.com/societe/sante/578623/action-collective-la-crise-amplifierait-une-action-collective-contre-les-chsld
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Cela permettrait de protéger la vie lorsqu’'une menace grave est immi-
nente, comme c’est assurément le cas de la COVID-19 (mission de pro-
tection de santé publique), mais également d’éviter de provoquer des
épidémies de phénomenes sociaux, comme celles qui risquent d’éma-
ner, par ricochet, étant donné la durée de la présente pandémie. Par
exemple, le fait de ne pas pouvoir étre accompagné correctement en
CHSLD ou de ne pas pouvoir accéder a des soins de santé mentale
appropriés, quand il y a risques pour la santé (mission de promotion
et de prévention)®. Mais comment trouver un meilleur équilibre pen-
dant et apres la pandémie de COVID-19 ? Ce n’est pas simple.

La pandémie de la COVID-19 illustre d'une part la fragilité
ou la difficulté d’assurer les acquis, comme les regles d’hygiéne par
exemple. La crise sanitaire ramene aux besoins de base et de sécurité,
les deux premiers niveaux dans la pyramide de Maslow, si tant est
qu’elle tienne toujours, vu les nombreuses critiques formulées a son
égard>. Faut-il ajouter que pour pouvoir se préoccuper des besoins
de base, encore faut-il étre en vie. Cela tend a justifier l'accent actuel-
lement mis sur la menace par la Santé publique.

Mais d’autre part, la durée de la pandémie de COVID-19
démontre que si l'accent est seulement posé sur la menace grave, sans
prise en considération des autres risques pour la santé pour éviter des
épidémies de problémes sociaux, la Santé publique n’aura peut-étre
pas assuré le mandat attendu d’elle au 21° siecle.

La LSP adoptée en 2001 inclut les nouvelles regles en matiere
de protection de la santé publique, dont font partie celles concernant
la déclaration de I'EUS, mais comprend également des régles qui
témoignent d’une vision plus large de la santé publique, incluant des
actions concretes pour surveiller certains probléemes de santé indivi-
duels, mais qui sont largement présents dans la population. On a ainsi
adopté des mesures pour limiter les effets dévastateurs du cancer.
Pour contrer ce fléau, la surveillance s’est accrue et on a insisté sur la
promotion des saines habitudes de vie. Un certain financement a suivi,
mais on n'a jamais réussi a intégrer parfaitement ces enjeux aux priori-
tés du réseau. Le sous-financement et «la dévalorisation du statut de

29.  LSP, supranote 2, art 53 ; Marie-Eve Couture-Ménard, supra note 8 a la P 594-
30.  Philippe Mouillot, « Comment le coronavirus réhabilite les besoins de la
pyramide de Maslow », The Conversation (4 mars 2020), en ligne: <htps:

theconversation com/comment-le-coronavirn Q-rphahilifp-]a-pvrnmidp-d es-

besoins-de-maslow-=13277¢>.
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la santé publique » sont rappelés a maintes reprises®. Les soins cura-
tifs s'imposant toujours, « certains pouvoirs [de la LSP] demeurent
pour le moment inexploités ou seulement faiblement exploités>* ».

Aurait-on pu éviter la dégradation complete des soins en
CHSLD, ou permettre aux personnes en établissement psychiatrique
d’étre soignées avec dignité, malgré la COVID-19, si la santé publique
avait été une priorité et qu’elle n‘avait pas été confrontée aux lacunes
des réseaux de santé et au financement défaillant pour mener a bien
sa mission ? Au-dela du droit, la prise en considération de ces enjeux
releve de I'éthique et du politique.

Conclusion

La définition et le role de la santé publique évoluent avec les crises
sanitaires et aussi, par conséquent, les législations qui les encadrent.
La pandémie de COVID-19 pose des défis accrus si on la compare
avec le SRAS ou encore avec la grippe A (H1N1) et justifie d’ailleurs
l'utilisation inédite de 'état d'urgence sanitaire. Elle s'étire et ses effets
sont souvent invisibles. En matiére de pandémie, comme c’est le cas a
la suite d'un accident, il est toujours plus facile de comprendre apres
coup ce qui aurait pu étre fait autrement pour éviter le pire. De la
méme maniere, 'approche de la santé publique varie dans I'histoire
et son financement dépend de I'importance qu’on y accorde*. Sou-
haitons que cette pandémie et ses victimes n‘aient pas été vaines et
quelles permettent de mieux prioriser les enjeux de santé publique
ainsi que leur gestion et par conséquent, I'émergence d’une société
encore plus égalitaire.

31.  Voir notamment Trevor Hancock et Art Eggleton, « La santé publique doit deve-

nir une priorité », Options politiques (20 septembre 2018), en ligne: <https://
I . . . her-2018/1a- —nublique-doit-
irune-nriorite/s.

32.  Sur I'impact des politiques publiques sur la santé de la population, voir Marie-
Eve Couture-Ménard, supra note 8 aux p 590-596.

33.  Louise Lussier, supra note 4 ala p 34.

34. Ibidalap 22.

35.  Voir Laureen Laboret, « Ce que I’on peut apprendre de I'’épidémie de peste noire

du Moyen- Age » (11 avril 2020), en ligne : <https://ici radio-canada ca/nonvelle/
1692333/peste-noire-pandemie-lecons-histoire:

. . . - >,
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CHAPITRE A-4

La COVID-19 au Canada:
le fédéralisme coopératif
a pied d'ceuvre

David Robitaille’

Résumé

Outre ses impacts sur la santé des populations, une crise sanitaire
comme celle de la COVID-19 comporte d’importants défis de gou-
vernance multiniveaux dans une fédération comme le Canada. La
Constitution attribue des pouvoirs exclusifs a chacun des paliers fédé-
ral et provincial, dans des perspectives nationale et régionale, tandis
que les municipalités exercent des compétences locales déléguées.
De nouvelles matiéres, comme les controles interprovinciaux de per-
sonnes, non expressément attribuées au Parlement ou aux provinces,
ont aussi fait surface. Dans ce contexte, nous avangons que si la coor-
dination et la collaboration intergouvernementales ne sont pas tou-
jours acquises, la crise de la COVID-19 a montré que le fédéralisme
canadien et sa décentralisation relativement équilibrée ne constituent
pas nécessairement des obstacles a l'endiguement d’une urgence
nationale, un enjeu qui comporte en réalité de nombreuses variables
locales.

* Professeur titulaire et codirecteur du Centre de droit public, Faculté de droit,
Université d’Ottawa.
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Abstract
COVID-19 in Canada: Cooperative Federalism at Work

Aside from its impact on the health of populations, a health crisis such
as the COVID-19 one involves substantial multilevel governance chal-
lenges in a federation such as Canada. The Constitution grants exclu-
sive powers to both the federal and provincial governments at the
national and regional level, while municipalities exercise delegated
local power. New matters such as the interprovincial control of peo-
ple, not expressly attributed to Parliament or the provinces, have also
arisen. In this context, we would argue that if intergovernmental coor-
dination and collaboration are not always achieved, the COVID-19
crisis has shown that Canadian federalism and its relatively balanced
decentralization does not necessarily impede the management of a
national emergency, an issue that, in reality, is comprised of numer-
ous local variables.

C e n'est pas le fruit du hasard si les provinces ont pu intervenir
rapidement pour prendre des mesures visant a limiter la pan-
démie de la COVID-19. Ce n’est pas non plus parce qu’il aurait sous-
estimé I'importance de cette derniere ou fait preuve de laxisme que le
gouvernement fédéral nest pas intervenu aussi promptement, sauf
sur le plan politico-fiscal, par son pouvoir de dépenser, qu’il a tot fait
d’utiliser pour annoncer une aide financiere massive, notamment aux
agriculteurs, aux ainés, aux entreprises, aux étudiants, aux associa-
tions sportives et aux travailleurs'. C’est plutot en raison de la struc-
ture méme de notre régime constitutionnel. En effet, les provinces
disposent de compétences de proximité leur permettant d’intervenir
dans l'intérét des collectivités locales. En revanche, ont plutot été attri-
buées au Parlement et au gouvernement du Canada des compétences
sur des matieres dont I'appréhension efficace nécessite une approche
uniforme et une perspective nationale. Nous avancons dans ce texte
qu’une centralisation poussée n’est pas nécessaire ni souhaitable, en

1. Si cette aide a été saluée par plusieurs, elle pourrait a long terme avoir d’im-
portants impacts sur 'autonomie provinciale et les champs de compétences des
provinces, surtout si le gouvernement fédéral impose des conditions en retour.
Voir: Daniel Béland et al, « A Critical Juncture in Fiscal Federalism? Canada’s
Response to COVID-19 » [2020] Revue canadienne de science politique 1, DOI:

<https://doi org/10 1017/S0008423920000323>.


https://doi.org/10.1017/S0008423920000323
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ce qui concerne la lutte contre une pandémie dans une fédération
comme le Canada. De multiples réalités culturelles, démographiques,
économiques, politiques, sanitaires et sociales différentes, sur le ter-
rain, favorisent au contraire une répartition équilibrée des compé-
tences. La Constitution canadienne répond bien a ce besoin, tandis
que le gouvernement fédéral s’est montré respectueux des différentes
réalités canadiennes et de 'autonomie provinciale, tout en exercant un
nécessaire leadership de coordination.

Les compétences fédérales: une perspective nationale

Pour contribuer a limiter les conséquences d’une crise sanitaire, le
Parlement et le gouvernement fédéral disposent de nombreuses com-
pétences aux dimensions interprovinciales et internationales. C'est le
cas du commerce interprovincial et d’intérét national en général, du
service militaire, de la navigation, des entreprises de transports inter-
provinciaux et internationaux, de la « quarantaine et I'établissement
et maintien des hopitaux de marine », du droit criminel et de la com-
pétence concurrente sur l'agriculture et I'immigration®. Le gouverne-
ment a donc, par exemple, limité et aménagé les transports par avion
et par train a lI'intérieur du Canada?, collaboré avec le gouvernement
du Québec en envoyant des soldats en renfort dans les établissements
pour personnes agées*, pris des mesures a l'égard des ressortissants et
travailleurs étrangers®, fermé les frontieres internationales et pris des
mesures de quarantaine a I'’égard des citoyens canadiens de retour au
pays apres des séjours a I'étranger®.

2. Loi constitutionnelle de 1867 (R-U), 30 et 31 Vict, ¢ 3, art 91, reproduit dans LRC
1985, annexe II, n°5, art 91 (2), (7), (10), (11), (27), et art 92(10)(a), 95.

3. Transports Canada, Arrété d'urgence n° 2 imposant certaines restrictions aux bati-
ments a passagers en raison de la maladie a coronavirus 2019 (COVID-19), Ottawa,
Transports Canada, 20 avril 2020; Transports Canada, Arrété en vertu de I'ar-
ticle 32.01 de la Loi sur la sécurité ferroviaire en raison de la COVID-19 (MO 20-04),
Ottawa, Transports Canada, 27 mars 2020 ; Transports Canada, Arrété d'urgence
visant a interdire a certaines personnes d’embarquer sur les vols au Canada en raison de
la COVID-19, Ottawa, Transports Canada, 27 mars 2020.

4.  Marie Vastel, « Bientot 1350 soldats a Montréal », Le Devoir (7 mai 2020), en ligne :
<https//www ledevoir com/politique/canada/s78512/bientot-1350-s0ldats-
azmontreal>.

5. Reglement modifiant le Réglement sur l'immigration et la protection des réfugiés (Loi
sur les mesures d’urgence et Loi sur la mise en quarantaine), DORS/2020-91.

6. Gouvernement du Canada, Décret visant la réduction du risque d’exposition a la
COVID-19 au Canada (obligation de s’isoler), CP 2020-0175, en ligne : Gouvernement

du Canada <https://decrets canada ca/attachment php?attach=3898g&lang=fr>;
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Sila compétence sur la quarantaine n’a fait 1’objet d’aucune inter-
prétation approfondie par nos tribunauyx, elle permet certainement au
gouvernement fédéral de prévoir I'isolement temporaire obligatoire
des citoyens de retour au pays et d'imposer des dépistages, examens
ou vérifications aux voyageurs, sous réserve bien entendu de respec-
ter la Charte canadienne des droits et libertés’.

Certains préconisent une interprétation tres vaste des compé-
tences fédérales pour lutter efficacement contre une pandémie, simi-
laires a celles sur l'aéronautique ou l'énergie nucléaire, de maniere a
ce que le gouvernement fédéral soit en mesure d’imposer ses vues et
sa gestion de crise aux provinces®. Pour cette méme raison, d’autres
ont souhaité que le gouvernement fédéral ait recours a la Loi sur les
mesures d'urgence®. Mis a part le pouvoir d'urgence sur lequel nous
reviendrons en conclusion, nous sommes plutdt d’avis que les com-
pétences fédérales doivent se limiter aux aspects internationaux et
interprovinciaux d'une pandémie™, si tant est que l'on accorde de
I'importance a I'équilibre entre I'autonomie locale et I'intérét national
en tant que principe fondateur du Canada'. Une interprétation évo-
lutive de la Constitution ne saurait aller plus loin, puisque cet « arbre
vivant » ne peut pousser au-dela de « ses limites naturelles® ». C’était

Transports Canada, Arrété d’urgence n° 3 visant a interdire a certaines personnes
d’embarquer sur les vols a destination du Canada en raison de la COVID-19, Ottawa,
Transports Canada, 24 mars 2020.

7. A ce sujet, voir les chapitres de nos collegues dans ce volume. Voir également
Catherine Régis, Jean-Frangois Gaudreault-Desbiens et Jean-Louis Denis,
«Gouverner dans 'ombre de I’Etat de droit en temps de pandémie », Options
politiques (5 mai 2020), en ligne : <https://policyaptions irpp arg/fr/magazines/

= = = -de-letat-de- —en- -de- >,

8. Amir Attaran et Kumanan Wilson, « A Legal and Epidemiological Justification
for Federal Authority in Public Health Emergencies » (2007) 52 RD McGill 381
aux p 386-392 et 399-402.

9. Loisur les mesures d'urgence, LRC (1985), ¢ 22 (4° suppl). A ce sujet, voir Carissima
Mathen, chapitre A-7, de ce volume.

10.  Kerri Gammon, «Pandemics and Pandemonium: Constitutional Jurisdiction
Over Public Health » (2006) 15 Dal L] 1 aux p 29-30; Nola M Ries, « Quarantine
and the Law: The 2003 SARS Experience in Canada (A New Disease Calls on Old
Public Health Tools) » (2005) 43 Alta L Rev 529 ala p 533.

11.  Renvoi relatif a la Loi sur les valeurs mobilieres, 2011 CSC 66, [2011] 3 RCS 837;
Consolidated Fastfrate Inc ¢ Western Canada Council of Teamsters, 2009 CSC 53 aux
para 29-39, [2009] 3 RCS 407; Hugo Cyr, « Autonomy, Subsidiarity, Solidarity:
Foundation of Cooperative Federalism » (2014) 23:4 Forum constitutionnel 20;
Bruce Ryder, « Equal Autonomy in Canadian Federalism: The Continuing Search
for Balance in the Interpretation of the Division of Powers » (2011) 54 SCLR 565.

12.  Edwards c Attorney General for Canada, [1930] AC 124 ala p 136, 1929 UKPC 86.


https://policyoptions.irpp.org/fr/magazines/may-2020/gouverner-dans-lombre-de-letat-de-droit-en-temps-de-pandemie/
https://policyoptions.irpp.org/fr/magazines/may-2020/gouverner-dans-lombre-de-letat-de-droit-en-temps-de-pandemie/
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d’ailleurs avec ce contexte a I'esprit que la compétence sur la quaran-
taine a été attribuée au Parlement™. C’est aussi I'intention qu’a eue ce
dernier en adoptant la Loi sur la mise en quarantaine qui ne vise que le
contexte des voyages internationaux, ce qui n’est pas sans importance
dans l'interprétation constitutionnelle™.

Celanesignifie pas quel'intervention fédérale n’est pas nécessaire;
au contraire, comme nous l'avons souligné, le gouvernement fédéral est
intervenu, avec raison, par des mesures a l'intérieur de ses champs de
compétences et par son « pouvoir » de dépenser. L'endiguement d"une
pandémie requiert nécessairement une approche concertée, sauf que
concertation n’est pas forcément synonyme de centralisation constitu-
tionnelle ou législative, mais de leadership politique municipal, pro-
vincial et fédéral coordonné’s. La gestion de la crise de la COVID-19 au
Canada a dailleurs été marquée par une étroite collaboration entre les
provinces et le fédéral :

Ottawa is heeding the calls of the provinces and territories to
respect their jurisdiction and use the Emergencies Act powers only
as a last resort. We have never seen our premiers and prime min-
ister getting along so well. [...] In short, the operational, front-line
response is being led at the provincial-territorial level, but it is
being backed by a national approach of sharing information and
coordinating action through high-level venues like first ministers’
meetings and institutions such as the Public Health Agency of
Canada*®.

13.  La Municipalité du village de Saint-Louis du Mile End v La Cité de Montréal (1886),
2 MLR SC 218 a la p 224, cité par Andrée Lajoie et Patrick A Molinari, « Partage
constitutionnel des compétences en matiére de santé au Canada » (1978) 56 R du
B can 579 a la p 585; Ries, supra note 10 a la p 532; Canada, Commission royale des
relations entre le Dominion et les provinces, a la p 33, cité dans Schneider ¢ La Reine,
[1982] 2 RCS 112 ala p 136, 139 DLR (3d) 417.

14.  Banque canadienne de I’Ouest ¢ Alberta, 2007 CSC 22 au para 91, [2007] 2 RCS 3.

15.  Gammon, supra note 10 a la p 35, Mathen, chapitre A-7; Robert Schertzer et
Mireille Paquet, « How Well is Canada’s Intergovernmental System Handling

the Crisis? », Options politiques (8 avril 2020), en ligne : <hitps://policyoptions.
irpp org/magazines/april-2020/how-well-is-canadas-intergovernmental-system-

_- -Crisis/>.
16.  Schertzer et Paquet, ibid. Voir aussi Stéphanie Chouinard, « COVID-19 Crisis
Sheds Light on Blind Spot of Canadian Federalism: Interprovincial Collabora-

tion », 1P011t1cs (9 avril 2020) en hgne <https://ipolitics.ca/2020/04/0g/cavid=

m.llaho.ta.ti.on,(> ; Mathen, chapitre A-7.
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Une compétence fédérale sur la quarantaine aussi vaste que celle
sur 'aéronautique donnerait par ailleurs a Ottawa une compétence
exclusive, indivisible et prépondérante, ce qui laisserait peu de place
aux provinces”. Cela ne nous semble pas souhaitable compte tenu de
tous les aspects différents que comporte une pandémie qui constitue,
en réalité, un agrégat de plusieurs compétences différentes™. En effet,
comme l'a montré la crise de la COVID-19, les moyens pour enrayer
ou contrdler cet enjeu sanitaire sont tres variés, notamment : ferme-
ture des écoles, des commerces non essentiels, des salles a manger
de restaurants, des tribunaux et des lieux publics municipaux; confi-
nement forcé de certains groupes de personnes; interdiction des ras-
semblements; limites aux déplacements interrégionaux dans une
méme province; limite aux déplacements internationaux et interpro-
vinciaux; interventions dans les foyers pour personnes agées; gestion
des pénitenciers et des hopitaux; intervention de I'armée; soutien éco-
nomique massif; développement d'un vaccin ou de médicaments; et
fermeture de voies de circulation locales aux automobiles pour laisser
plus d’espace a la distanciation physique des piétons. Nous voyons
mal comment ces mesures pourraient étre centralisées entre les mains
du gouvernement fédéral qui ne dispose pas toujours de la proxi-
mité et des connaissances suffisantes pour agir efficacement sur le
plan microterritorial, d’ot1 'importance d’institutions provinciales et
locales fortes. Pour cette méme raison, bien que la jurisprudence du
Conseil privé comporte des passages suggérant qu'une épidémie soit
d’intérét national®, la perspective d'une compétence fédérale exclu-
sive et indivisible pour lutter contre un tel fléau serait plutot difficile
a défendre aujourd’hui.

Par ailleurs, I'échec de la collaboration entre les gouvernements
provinciaux nous semble tout aussi périlleux que de reconnaitre une
compétence exclusive trés vaste a un Etat central qui l'exercerait de
maniere inefficace sans égard aux réalités locales que les gouverne-
ments provinciaux et municipaux sont en mesure de mieux com-
prendre dans toutes leurs subtilités en raison de leur proximité

17. Queébec (Procureur général) ¢ Canadian Owners and Pilots Association, 2010 CSC 39,
[2010] 2 RCS 536 ; R. ¢ Crown Zellerbach Canada Itd, [1988] 1 RCS 401 aux p 432-434,
49 DLR (4°) 161 ; Renvoi : Loi anti-inflation, [1976] 2 RCS 373 aux p 444-453, (1976)
68 DLR (3d) 452.

18.  Gammon, supra note 10 aux p 14-21.

19.  Gammon, supra note 10 aux p 14-15.
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inhérente avec leurs citoyens®. A cet égard, des auteurs soulignent
que si des variations ont été observées entre les interventions muni-
cipales, «[i]n general, [...] Canadian municipalities have responded to the
pandemic in remarkably consistent ways* ». D’autres concluaient que
«[s]o far, governments in Canada have been doing a remarkably good job
at working together to protect the safety and lives of Canadians® ». Cela
ne veut pas dire que les approches provinciales sont sans failles>
ni qu'une coordination efficace est chose facile a concrétiser*, au
contraire. Sur ce point, nos collegues Attaran et Houston se désolent
du manque d’approche unifiée en ce qui concerne le partage d’infor-
mations entre les gouvernements provinciaux et fédéral relativement
ala COVID-19%. Si c’était le cas, il s’agirait effectivement d’une lacune
importante. Mais l'adoption d’une loi obligeant les provinces a colli-
ger de l'information adéquate sur la pandémie et a la partager, comme
le suggerent nos collegues, serait sans doute considérée inconstitu-
tionnelle; ni le Parlement ni les provinces ne peuvent normalement
forcer l'autre palier a agir dans ses champs de compétences®, d’ou
I'importance d"une approche concertée. Par ailleurs, une démonstra-
tion claire de l'inefficacité du fédéralisme en temps de pandémie ne
nous semble pas avoir été faite et parait liée davantage a une concep-
tion politique différente sur le Canada que sur une base empirique-
ment neutre. Il faut toutefois souligner la pertinence de la suggestion
faite par Da Silva et St-Hilaire qui privilégient la négociation d’une

20. Alain-G Gagnon, «Penser l'apres-COVID-19: pandémie, fédéralisme et con-
certation », La Presse (28 avril 2020), en ligne : <https://www lapresse ca/debats/
tederalisme-et-cancertation php>; Gammon, supra note 10 a la p 36; Mathen,
chapitre Ay. Voir aussi: Catalyst Paper Corp ¢ North Cowichan (District), 2012
CSC 2, [2012] 1 RCS 5; 114957 Canada Ltée (Spraytech, Société d’arrosage) ¢ Hudson
(Ville), 2001 CSC 40, [2001], RCS 241 ; Nanaimo (City) ¢ Rascal Trucking Itd., 2000
CSC 13, [2000] 1 RCS 342 ; Produits Shell Canada Ltée ¢ Vancouver (Ville), [1994] 1
RCS 231, 110 DLR (4°) 1 (j. McLachlin).

21.  David A Armstrong et Jack Lucas, «Measuring and Comparing Municipal
Policy Responses to COVID-19 » (2020) R Can science politique 1, DOI : <https://
daiorg/10 1017/Sn00842392000044X>. Pour de plus amples développements sur
cette question, voir Alexandra Flynn, chapitre A8.

22.  Schertzer et Paquet, supra note 16.

23.  Voir Colleen M Flood et Bryan Thomas, chapitre A6.

24.  Pour de plus amples développements, voir Katherine Fierlbeck et Lorain
Hardcastle, chapitre A1.

25.  Voir Amir Attaran et Adam R Houston, chapitre As.

26.  Québec (Procureur général) ¢ Canada (Procureur général), 2015 CSC 14, [2015] 1
RCS 693.
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entente de coordination entre les provinces et le gouvernement fédé-
ral, ce qui assurerait sans doute une plus grande prévisibilité et une
cohésion des mesures prises en temps de pandémie®.

Les compétences provinciales: une perspective locale

Si le Parlement peut intervenir en matiere de santé a partir de com-
pétences plus spécifiques comme celles relatives au droit criminel®
et a la quarantaine, il est de jurisprudence constante que la santé,
matiere non attribuée par le constituant de 1867, soit un domaine de
compétence partagé> qui releve toutefois principalement des compé-
tences provinciales quant aux hopitaux, a la propriété et aux droits
civils et aux questions de nature purement locale®. Il s’agit de la plus
importante compétence provinciale dérivée en contexte pandémique.
Comme le souligne la professeure Mathen, cette attribution de pou-
voir a permis aux provinces de développer, au cours du dernier siecle,
leur expertise en ce domaine?'.

Bien que la Constitution reconnaisse au Parlement une com-
pétence spécifique sur la quarantaine en contexte international et
qu’elle ne prévoit pas 1'équivalent intraprovincial, les provinces
disposent certainement du pouvoir d’imposer l'isolement de leurs
populations en temps de crise sanitaire. Il est d’ailleurs révéla-
teur que les premieres décisions dans lesquelles les tribunaux
ont reconnu la vaste compétence des provinces en santé aient été
rendues dans des contextes de pandémies®. En ce qui concerne
la mise en quarantaine de citoyens déja présents en sol canadien,
qui ne reviennent pas d’un voyage international, il appartient

27.  Micheal Da Silva et Maxime St-Hilaire, « Pandemic Preparedness and Respon-
siveness in Canada: Exploring the Case for an Intergovernmental Agreement »,
blogue du Centre d’études constitutionnelles, en ligne : <https://malawccsprod.

P _ S

28.  RJRMacDonald Inc ¢ Canada (Procureur général), [1995] 3 RCS 199 aux para 28-44,
127 DLR (4e) 1.

29.  Canada (Procureur général) c PHS Community Services Society, 2011 CSC 44 au para
68, [2011] 3 RCS 134.

30.  Loi constitutionnelle 1867, supra note 2, arts 92(7), 92(13) et 92(16) ; Bell Canada c
Québec (CSST), [1988] 1 RCS 749 a la p 761, 51 DLR (4°) 161 ; Association québé-
coise des vapoteries ¢ Procureure générale du Québec, 2019 QCCS 1644 au para 235;
Martha Jackman, « Constitutional Jurisdiction Over Health in Canada » (2000) 8
Health L] ala p 110; Ries, supra note 10 a la p 533.

31.  Mathen, chapitre Ay

32.  Lajoie et Molinari, supra note 13 aux p 584-585.
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conséquemment aux provinces de prendre des mesures de confi-
nement ou d’isolement physique et social qui découlent non seu-
lement de leur compétence sur la santé, mais aussi de celle sur les
transports et les commerces locaux?.

Durant la pandémie de la COVID-19, plusieurs provinces ont
toutefois décidé, unilatéralement, d’aller plus loin et d’effectuer dif-
férents types de controles a leurs frontieres interprovinciales, en limi-
tant les entrées de citoyens canadiens habitant d’autres provinces, ce
qui nous a paru, a premiere vue, douteux sur le plan du partage des
compétences. Ce fut le cas du Nouveau-Brunswick, de la Nouvelle-
Ecosse, de I'lle-du-Prince-Edouard et du Québec*, dont les policiers
demandaient aux voyageurs les raisons de leur entrée dans la province
et n‘acceptaient généralement que les passages jugés essentiels ou les
travailleurs des domaines de la santé, du commerce et des transports
commerciaux ne présentant aucun symptome. Si ces mesures ont cer-
tainement été prises dans I'objectif de protéger la santé publique dans
les provinces, leurs impacts interprovinciaux les rendraient peut-
étre inconstitutionnelles, selon la gravité de leurs effets. Nul doute,
d’ailleurs, que le Parlement dispose d'une compétence sur le sujet
en raison de ses nombreuses implications interprovinciales et des
compétences dont il bénéficie déja, comme les ouvrages de transport
interprovinciaux.

Il faut toutefois reconnaitre que le controle des passages de
citoyens a une frontiere interprovinciale en contexte de pandémie
fait également entrer en jeu plusieurs compétences provinciales. Les
impacts d'une pandémie peuvent considérablement varier d"une pro-
vince a l'autre en fonction d’un nombre important de facteurs, notam-
ment I'dge et la santé de la population, le type, I'efficacité et la solidité
du systeme de soins de santé, les mesures d’assistance socioécono-
miques, etc. Vu les nombreuses variables nationales, régionales et
locales qu'implique cette question, celle-ci n’est sans doute pas suffi-
samment distincte des enjeux de compétences provinciales pour justi-
fier une compétence fédérale indivisible. Son attribution exclusive au
Parlement et au gouvernement du Canada pourrait aussi entrainer un
déséquilibre du fédéralisme canadien en empéchant des provinces, en

33.  Loi constitutionnelle 1867, supra note 2, art 92(10).
34. Voir: La Presse Canadienne, « COVID-19: Des régions du pays ferment la
porte aux autres Canadiens », Acadie Nouvelle (21 mars 2020), en ligne : <https://

ferment-la-porte-anx-autres-canadiens/>.
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temps de crise, de prendre des mesures rapides et essentielles afin de
protéger leurs populations™.

Compte tenu de la jurisprudence récente favorisant généra-
lement le fédéralisme coopératif*, il est tout a fait possible que les
provinces bénéficient d’'une compétence accessoire sur les mouve-
ments interprovinciaux de citoyens, liée a leur compétence sur la
santé, et peut-étre méme d’'une compétence partagée avec le fédéral
étant donné les nombreux aspects locaux de cet enjeu non expressé-
ment attribué par la Constitution. On pourrait ainsi avancer que des
contrdles limités et temporaires, permettant les déplacements inter-
provinciaux essentiels, constituent des mesures valides nécessaires a
I'application des lois provinciales sur la santé et la sécurité publiques.
Si de telles mesures avaient des effets jugés trop importants sur I'’équi-
libre constitutionnel, des mesures plus modestes pourraient plus aisé-
ment étre validées par un tribunal, par exemple I'imposition de tests
de dépistage et d'un isolement forcé aux citoyens entrant dans une
province, mais sans que l'acces leur soit refusé. S'il fallait en plus que
le gouvernement fédéral appuie ces mesures comme ce semble avoir
été le cas, un juge hésiterait d’autant plus a les juger inconstitution-
nelles’”: « On recommande aux gens de rester chez eux, de ne pas
aller chez les voisins. Ca s'applique aux Etats-Unis, mais ¢a s'applique
aussi aux provinces avoisinantes », a répondu M. Trudeau*.

Par ailleurs, en cas de conflit clair entre des décisions fédérales
et provinciales, les premieres auraient prépondérance; il pourrait y
avoir conflit, par exemple, si une province faisait fi de la fermeture
obligatoire des frontieres canadiennes imposées par le gouvernement

35. «Jenai pas a attendre apres le fédéral pour faire ce que je percois nécessaire
pour le bien-étre de notre province. [...] Je veux plutdt m’assurer que I’on prenne
les mesures efficaces entre les frontiéres », affirmait le premier ministre du
Nouveau-Brunswick. Voir : Jean-Frangois Boisvert, « Pas de fermeture des fron-
tieres du N.-B. pour le moment, mais... », Acadie Nouvelle (23 mars 2020), en ligne :
<https-//www acadienouvelle com/actualites/2020/03/23/pas-de-fermeture:
dpq-FrrmHPrpc-dl1—n-h—pm1r-]P-mnmpnf-maiQ/ .

36.  Orphan Well Association ¢ Grant Thornton Ltd, 2019 CSC 5, [2019] 1 RCS 150; R ¢
Comeau, 2018 CSC 15, [2018] 1 RCS 342 ; Saskatchewan (PG) ¢ Lemare Lake Logging
Ltd, 2015 CSC 53, [2015] 3 RCS 419 ; Renvoi relatif a la Loi sur les valeurs mobilieres,
supra note 11; Consolidated Fastfrate Inc c Western Canada Council of Teamsters,
supra note 11 ; Banque canadienne de I’Ouest ¢ Alberta, supra note 14.

37.  Goodwin c Colombie-Britannique (Superintendent of Motor Vehicles), 2015 CSC 46 au
para 33, [2015] 3 RCS 250.

38.  La Presse Canadienne, supra note 34.

39.  Saskatchewan (PG) c Lemare Lake Logging Ltd, 2015 CSC 53 aux para 15 a 23, [2015]
3 SCR 419.



https://www.acadienouvelle.com/actualites/2020/03/23/pas-de-fermeture-des-frontieres-du-n-b-pour-le-moment-mais/
https://www.acadienouvelle.com/actualites/2020/03/23/pas-de-fermeture-des-frontieres-du-n-b-pour-le-moment-mais/

La COVID-19 au Canada: le fédéralisme coopératif a pied d'ceuvre

fédéral. Il va toutefois sans dire, sur ce point, que 1'idéal politico-
pratique est que le gouvernement fédéral exerce un leadership de
concertation interprovinciale et fédérale-provinciale®.

Conclusion

Tout ce qui précede pourrait cependant étre écarté en temps de crise
sanitaire si le Parlement décidait d’exercer son pouvoir constitutionnel
en matiere d'urgence#. La prudence est toutefois de mise a cet égard
puisque cette compétence extraordinaire permet de suspendre tempo-
rairement le partage des compétences et peut avoir des impacts impor-
tants sur les droits et libertés fondamentaux. Au moment d’écrire ces
lignes, le Canada était d’ailleurs, depuis trois mois, plongé en pleine
crise de la COVID-19 et le gouvernement fédéral n’avait toujours pas
eu recours a ce pouvoir. Cela montre, en partie du moins, la prudence
du gouvernement par rapport a cette compétence®, dont 1'utilisation
pourrait créer plus de tort que de bien au sein de la fédération®.

La Loi sur les mesures d’urgence* exprime elle aussi cette pru-
dence. En effet, non seulement son préambule prévoit que les mesures
prises doivent respecter la Charte canadienne, mais la loi montre un
souci marqué pour la démocratie parlementaire et pour le respect
des compétences provinciales#. Ces balises strictes et les pouvoirs,
peut-étre trop limités compte tenu de 1'urgence*, que la loi accorde

40.  «Jeparleraiavecles premiers ministres des provinces ce soir des mesures que nous
pouvons prendre en tant que pays », a déclaré Justin Trudeau [...]. « Nous devons
continuer d’étre coordonnés |...] ». Voir : Lina Dib, « Les premiers ministres discu-
teront de la fermeture des frontiéres entre les provinces », La Presse (23 mars 2020),

en ]igne : <h_ttps;j&mu4da_p_tessp ca/covid-19/202003/23/01-5266002-] PQ-periPTQ-

41. Toronto Electric Commissioners v Snider, [1925] 2 DLR 5 a la p 16, 55 OLR 454 ;
Jackman, supra note 30 aux p 102-103.
42.  Héléne Buzzetti et Marie Vastel, « Toujours pas de Loi sur les mesures d'urgence a

Ottawa », Le Devoir (10 avril 2020), enligne : <hitps://www ledevoir com/politique/

ranada/:vﬁSQAl/pmnf —de- -presse. -trudeati-10-avril>.

43.  Mathen, chapitre Ay.

44.  Ibid.

45.  Ibid, 3¢ attendu du préambule, art 6(1), 10, 14 et 58-3. Sur cette question, voir aussi :
Maxime St-Hilaire, « Urgence et droit n’ontjamais fait bon ménage, maisla Loi sur
la santé publique compte certes d’importants défauts (réponse a Martine Valois) »

15 avril 2020, en ligne (blogue) A qu1 de dr01t <h.ttp.s..l£|:>.l.oguea.qu.l.d.ed.tm.t

46.  Flood et Thomas, chapitre A-6.
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au gouvernement sont aussi susceptibles d’expliquer pourquoi ce der-
nier n'y a pas encore eu recours.

Si la décentralisation qui découle du partage des compétences
implique en partie ce que certains considerent comme une approche
fragmentée, il n'en demeure pas moins que les provinces et muni-
cipalités canadiennes sont intervenues face a la COVID-19 par des
mesures tout de méme assez similaires bien que non identiques dans
les détails; exception faite, peut-étre, de I'ouverture généralisée des
écoles primaires au Québec, la province faisant sur ce point bande a
part en Amérique du Nord. L'amélioration des conditions de vie des
personnes marginalisées nécessite aussi des mesures a long terme qui
se prétent mal a I'exercice temporaire du pouvoir fédéral d'urgence.
Face a un enjeu qui comporte de nombreuses ramifications locales,
il nous semble, en effet, que la Constitution canadienne exprime un
bon équilibre entre une approche fondée strictement sur les résultats,
mais moins respectueuse de la diversité, et une approche fondée sur
la coordination intergouvernementale et le respect des collectivités
canadiennes®.

47.  lbid.
48. Mathen, chapitre A-7.
49.  Voir Fierlbeck et Hardcastle, chapitre A-1.



CHAPTER A-5

Pandemic Data Sharing:
How the Canadian Constitution
Has Turned into a Suicide Pact

Amir Attaran’ and Adam R. Houston™

Abstract

For decades, public health professionals, scholars, and on multiple
occasions, the Auditor General of Canada have raised warnings about
Canada’s dysfunctional system of public health data sharing. Current,
timely, and complete epidemiological data are an absolutely neces-
sary, but not sufficient, precursor to developing an effective response
to the pandemic. Nonetheless, it remains true that nearly two decades
after data sharing proved a catastrophic failure in the 2003 SARS epi-
demic, epidemiological data still are not shared between the prov-
inces and the federal government. This is largely due to a baseless and
erroneous belief that health falls purely within the jurisdiction of the
provinces, despite the Supreme Court of Canada’s clear conclusions
to the contrary, which has misled Canada to rely on voluntary data
sharing agreements with the provinces that are not merely ineffective,
but actually inhibit data sharing. As outlined in this chapter, there is
no reason for this to be the case, since Canada already possesses statu-
tory powers, under the Statistics Act and the Public Health Agency of
Canada Act, to oblige provinces to share critical epidemiological data
in a timely manner. It must exercise those powers, both in response to

* Professor, School of Epidemiology and Public Health, Faculty of Law, University
of Ottawa.

> PhD Candidate (Law), Faculty of Law, University of Ottawa.
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COVID-19 and against the foreseeable certainty of even more serious
public health emergencies in the future.

Résumé

Partage de données en temps de pandémie:

comment la Constitution canadienne s’est transformée
en un pacte de suicide

Depuis des décennies, les professionnels de la santé publique, les uni-
versitaires et, a maintes reprises, le vérificateur général du Canada,
ont lancé des avertissements quant au dysfonctionnement du systeme
canadien de partage des données en santé publique. Des données épi-
démiologiques fiables, a jour et completes, sont un précurseur abso-
lument nécessaire, mais non suffisant, pour préparer une réponse
efficace a la pandémie. Néanmoins, force est de constater que pres
de deux décennies apres 1échec catastrophique de la mise en com-
mun des données lors de I'épidémie de SRAS en 2003, il ny a toujours
aucun partage des données épidémiologiques entre les provinces et le
gouvernement fédéral. Cela est essentiellement attribuable a une per-
ception erronée et sans fondement selon laquelle la santé releve
uniquement de la compétence des provinces, en dépit des conclu-
sions contraires sans équivoque de la Cour supréme du Canada. Cette
perception trompeuse s’est traduite par des accords volontaires de
partage de données entre le fédéral et les provinces, accords non
seulement inefficaces, mais qui entravent en fait ce partage. Comme
mentionné dans ce chapitre, il n'y a aucune raison que ce soit le cas,
puisque le Canada possede déja des pouvoirs statutaires, en vertu de
la Loi sur la statistique et de la Loi sur I’Agence de la santé publique du
Canada, pour obliger les provinces a fournir des données épidémio-
logiques indispensables en temps utile. I doit exercer ces pouvoirs,
a la fois en réponse a la COVID-19 et dans la perspective prévisible
d’urgences de santé publique encore plus graves a 'avenir.
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The choice is not between order and liberty. It is
between liberty with order and anarchy without
either. There is danger that, if the court does not
temper its doctrinaire logic with a little practical
wisdom, it will convert the constitutional Bill of
Rights into a suicide pact.*

F or decades, public health professionals, scholars, and on mul-
tiple occasions the Auditor General of Canada have raised
warnings about Canada’s dysfunctional system of public health
data sharing. These warnings have been reiterated in the wake
of repeated outbreaks —most prominently SARS in 2003, but also
food-borne listeriosis in 2008 and HiN1 influenza in 2009. Every
single time, the warnings have been clear that unless Canada better
prepares itself for a pandemic, many thousands could die, as when
the Spanish Flu killed an estimated 55,000 Canadians between 1918
and 1920.

Almost exactly a century later, COVID-19 arrived. While SARS
killed 44 people in total in Canada, as of mid-May of 2020, COVID-
19 is killing several times that many every day. Nor is satisfactory
progress being made, for unlike some countries, including those far
more seriously affected such as Spain and Switzerland, which sharply
reversed and crushed the epidemic’s growth, in Canada there is only
minimal reversal after over two months of moderate lockdown. (See
Figure As.1.)

Why? The most fundamental problem is that epidemic responses
are handicapped by a mythological, schismatic, self-destructive view
of federalism, which endures despite being flagrantly wrong. Who
among us has not heard it emptily parroted that “health is provin-
cial,” rather than the shared jurisdiction the Supreme Court of Canada
has said it is?*

Nowhere is federal-provincial dysfunction more apparent than
in the realm of epidemiological data. When provinces collect detailed
“microdata” on each COVID-19 case—the absolutely indispensable raw

1. Justice Robert Jackson in Terminiello v City of Chicago, 337 US 1 (1949) at para 107.

2. RJR-MacDonald Inc v Canada (AG), [1995] 3 SCR 199 at para 32, 127 DLR (4th) 1;
Eldridge v British Columbia (AG), [1997] 3 SCR 624 at paras 24—25, 151 DLR (4th)
577; Reference re Assisted Human Reproduction Act, 2010 SCC 61 at para 57; Canada
(AG) v PHS Community Services Society, 2011 SCC 44 at paras 67-70.
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Source: European CDC.
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data that epidemiologists require to analyze a pandemic and model
strategies to vanquish it—the provinces insist that the data belong
to them, to share or not with the federal government as they please.
Worse, the Public Health Agency of Canada (PHAC) does not chal-
lenge this view.

Our thesis is that between them, the federal and provincial
governments have failed to exchange the data which are the sine qua
non for Canada battling COVID-19 scientifically and effectively. Just
as farmers need accurate weather information from Environment
Canada to plant, and businesses need precise economic information
from Statistics Canada to thrive, public health planners need timely
and complete epidemiological information to battle emerging pan-
demics. Without complete, timely epidemiological data from all parts
of the country, it is impossible to navigate scientifically, and Canada
must instead cross this maelstrom blindfolded, at an intolerable cost
of wasted lives and money.

In this chapter, we discuss the history of how Canada reached
this situation, and what can be done to fix it, while reminding read-
ers of previous warnings foretelling the very crisis of epidemiological
data sharing and avoidable death that Canada now faces.?

The History of Canada’s Pandemic Governance

Canada has a sorry history of reactively legislating for public health
only after being clobbered by a crisis.

Parliament created the first federal Department of Health in
1919, while the failures in Canada’s response to the Spanish Flu pan-
demic were on full display.+ It did so in terrorem, following a massive
second wave of the influenza in fall 1918 that claimed nearly as many
as died in the First World War.> While the agent of the pandemic was
a new influenza virus, the cause of much excess death was Canada’s

3. Amir Attaran & Kumanan Wilson, “A Legal and Epidemiological Justification for
Federal Authority in Health Emergencies” (2007) 52 McGill L] 381; Amir Attaran,
“A Legislative Failure of Epidemic Proportions” (2008) 179 Can Medical Assoc
J 9; Amir Attaran & Elvina Chow, “Why Canada Is Dangerously Unprepared for
Epidemic Diseases: A Legal and Constitutional Diagnosis” (2011) 5 JPPL 287.

4. An Act Respecting the Department of Health, SA 1919, ¢ 16. See (1919) Canada 8-9
George V, Parliament of the United Kingdom; (1919) Canada 9-10 George V, 13th
Parl, 2nd Sess, 1919, 87—90.

5. Mark Humphries, The Last Plague: Spanish Influenza and the Politics of Public Health
in Canada (Toronto: University of Toronto Press, 2012).

95



96

VULNERABLE

dysfunctional federation: despite measures the federal government
imposed at national borders, the provinces proved unable to coor-
dinate competently on basic measures within Canada, such as iden-
tifying the ill and ensuring they were isolated. All this was grimly
admitted in a report completed for Cabinet amid the second wave by
Vincent Massey, the future Governor General, which read: “A fed-
eral department of public health is justified now that it is clear that
Provincial Governments are no longer competent to deal with Public
Health in its new and wider application, and that their efforts require
correlation and amplification.”®

Yet the same incoordination and provincial inability of a cen-
tury ago is now repeating with COVID-19. There is no uniformity
in the quarantine or physical distancing rules of provinces; even on
the seemingly uncontroversial matter of screening who has the dis-
ease, no two provinces agree.” Often the disunity is tragic farce: in
mid-March as Quebec’s premier called to isolate returning travellers,
Ontario’s premier encouraged families to “go away, have a good time,
enjoy yourself” for spring break,® and the prime minister dithered,
perhaps because of his health minister’s scientifically wrong opinion
that shutting borders to disease was “not effective at all.”?

While not the only element underpinning an effective, coordi-
nated response across Canada, proper data sharing is an indispens-
able component. Canada should be better coordinated than this,
because between the Spanish Flu and COVID-19 was the Severe Acute
Respiratory Syndrome (SARS) epidemic of 2003, which hit Canada
worse than any other country outside Asia, and which furnished fed-
eral and provincial governments impetus to prepare effectively for
the future.

They did not.

6. The Report to the Vice-Chairman of the War Committee, File 10-3-1, vol 2, vol 19,
RG 29 (Ottawa: Library and Archives Canada).

7. Brieanne Olibris & Amir Attaran, “Lack of Coordination and Medical Disinfor-
mation in Canadian Self-Assessment Tools for COVID-19” [2020] medRxiv, DOI:

8. Global News, “Coronavirus Outbreak: Doug Ford Tells Families to ‘Have Fun’
and ‘Go Away’ During March Break”, Global News (2020), online: <https://global-

9.  Global News, “Coronavirus Outbreak: Hajdu Stresses Shutting Down Borders
Over Illness ‘Not Effective at All”, Global News (2020), online: <https://glabal-

news ca/video/6560512/coronay irnQ-nnﬂ’»rpak-hnjdn-qfrn s -ﬂhnHing-dnwn-

borders-aver-illness-not-effective-at-all>.
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SARS presented different challenges than the Spanish Flu. Not
only was it extremely dangerous, with a case fatality rate over 10%,
but this time the World Health Organization (WHO) demanded epi-
demiological data from Canada about the scope of the epidemic, par-
ticularly in Toronto.

Canada had no way to fulfil this demand, because a jurisdic-
tional fight broke out and Ontario refused to share its epidemiologi-
cal data with Health Canada. So little sharing occurred that Health
Canada had to glean data from Ontario’s press conferences!™ This
left Health Canada in no position to answer WHO, which grew afraid
that Canada was concealing epidemiological data—which it was,
via immature federal-provincial squabbling. WHO therefore recom-
mended against travelling to Toronto, making Canada one of only
two countries ever to face that sanction (the other was notoriously
secretive China).™

Later, Ontario established a SARS commission of inquiry to
probe the causes of WHO’s sanction.” In a blistering report, Justice
Archie Campbell found that a jurisdictional battle between Ontario
and Ottawa got in the way, and exhibited little judicial restraint in
warning about the consequences:

If a greater spirit of federal-provincial cooperation is not forth-
coming in respect of public health protection, Ontario and the rest
of Canada will be at greater risk from infectious disease and will
look like fools in the international community.*

Justice Campbell also reviewed three other federal and provincial
investigations into SARS—it was a cottage industry—and concluded
that “one thing [is] crystal clear: the greatest benefit from new public

10.  National Advisory Committee on SARS and Public Health, “Learning from
SARS: Renewal of Public Health in Canada” (2003) at 202, onlme (pdf): Health
Canada < = =
p;ﬂ:lmaﬂsaxs.sxas.&p.dﬂsa.ts;e_p.db.

11. World Health Organization, “WHO Extends its SARS-Related Travel Advice to
Beijing and Shanxi Province in China and to Toronto, Canada” (23 April 2003),

online: World Health Organization <hitps://www wha int/mediacentre/news/
>,

12. Government of Ontario, The SARS Commission, The SARS Commission Report,
vol 1 (Toronto: The SARS Commission, December 2006) (The Honourable
Justice Archie Campbell), online (pdf): The Archives of Ontario <htip://www,
archives gov on ca/en/e_recards/sars/report/index html>.

13.  Ibid at 193, vol 4.
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health arrangements can be a new federal presence in support of pro-
vincial delivery of public health.”*

SARS led to the creation of a new branch of the federal govern-
ment, the Public Health Agency of Canada, but as we discuss in the
next section, PHAC has utterly failed to solve the federal-provincial
data schism, which places Canada in violation of international law.
According to WHO's International Health Regulations passed after SARS,
Canada must share epidemiological information with WHO, including:

. clinical descriptions, laboratory results, sources and type of
risk, numbers of human cases and deaths, conditions affecting
the spread of the disease and the health measures employed.*

Not one of these things is now being exchanged reliably between the
provinces and PHAC, to say nothing of Canada being able to supply
it to WHO. Simply put, Canada failed to learn the lessons of SARS.

The Public Health Agency of Canada

PHAC was originally created under the Liberal government in 2004,
although the legislation formalizing its creation was left to the incom-
ing Conservative government.’® As the Parliamentary Secretary to the
Minister of Health explained:

First, the Public Health Agency of Canada must have specific reg-
ulatory authorities for the collection, management, and protection
of public health information to ensure that the agency can receive
the information it needs. As the SARS outbreak clearly showed, it
is important for the government to have the ability and the means
to assess accurate information... This is of particular importance
because of the growing threat of an influenza pandemic or other
public health emergencies... The bill provides that authority.””

14.  Ibid.

15.  World Health Organization, “International Health Regulations” (2005) art 5,
annex 1, online: World Health Organization <https://www wha int/ihr/publications/
e

16.  C-5, An Act Respecting the Establishment of the Public Health Agency of Canada and
Amending Certain Acts, 1st Sess, 39th Parl, 2006 (assented to 12 December 2006).

17.  House of Commons Debates, 39-1, Vol 141, No 039 (13 June 2006) at line 1605, online:
House  Publications —<hitps://www ourcommans ca/DaocumentViewer/en/39-1/
house/sitting-3g/hansard>.
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Presciently, the New Democratic Party complained at the time that
although the legislation gave Cabinet the power to make regulations
to collect epidemiological information, it placed no corresponding duty
on provinces to share information.*”® This omission is echoed in WHO's
2018 review of Canada’s compliance with the obligations set out in the
International Health Regulations:

While existing legislation does not specify terms for interjurisdic-
tional sharing—which remains voluntary between provinces and
territories and the federal levels—informal collegial relationships
with provincial and territorial health authorities have been essen-
tial for public health surveillance and response to acute public

health events across Canada.*

WHO went on to caution that the failure to ensure information sharing
might “negatively affect [Canada’s] ability to efficiently and effectively
implement public health actions in response to an acute public health
event.”*

A decade before WHQO's evaluation, in 2008, the Auditor General
of Canada similarly warned:

To obtain routine surveillance information, [PHAC] relies on the
goodwill of the provinces and territories. However, due to gaps
in its information-sharing agreements with them, it is not assured
of receiving timely, accurate, and complete information. A data-
sharing agreement recently signed with Ontario re-established
the regular flow of information about individual cases after two
years when this flow was limited. However, the Agency has not
reached similar data-sharing agreements with the remaining
provinces and territories.**

m at line 1725.

19.  World Health Organization, “Joint External Evaluation of IHR Core Capacities
of Canada” (2019) at 27, online (pdf): World Health Organization <https://www.

20.  Ibid at 2.
21.  House of Commons, Surveillance of Infectious Diseases—Public Health Agency of
Canada (Ottawa: Office of the Auditor General of Canada, May 2008) at 2, online:

Officeofthe Auditor General of Canada<hitps://www oag-bvg ec ca/internet/English/

par]_nag_?nnﬂn:_ﬂ:_«o_qnvn1 himl>.
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This was hardly the Auditor General’s first warning: her 2008 report
complains that “fundamental weaknesses noted in our 1999 and 2002
reports remain.”*

With over 7,000 Canadians dead at the time of this writing and
no ceiling in sight, COVID-19 bears out the consequences of these
ignored warnings, and the unalloyed failure of voluntary agreements
with the provinces. On any given day, a comparison of the total num-
ber of cases in Canada known to PHAC with PHAC's available epide-
miological “microdata” (containing details of sex, age, hospitalization
or intensive care status, means of infection, deaths, and so forth) dem-
onstrates that PHAC lacks particulars on half of the cases that exist.
Such a giant omission essentially makes accurate epidemiological
modelling and forecasting—basically scientific planning to manage
the pandemic—entirely impossible.

Indeed, Canada is so primitive that the provinces and PHAC
often exchange COVID-19 epidemiological data by fax machine!
Fax rules because a federal-provincial project to establish modern
“national surveillance and reporting systems” through the Canada
Health Infoway never bore fruit.»

So too with two failed intergovernmental agreements since
SARS. The first, a Memorandum of Understanding (MOU) for public
health emergencies, is so jejune as to be self-parodying:

This MOU is an expression of intent by the parties to explore,
review, and undertake the measures set out in this MOU with a
view to making appropriate administrative, policy and legislative
changes considered advisable by each party to give effect to the
intentions expressed in this MOU.>#

Although the federal, provincial, and territorial health ministers all
agreed in principle to this MOU in 2008, only in the case of Ontario is

22, Ibid.
23.  Canada Health Infoway, “Public Health Surveillance: Developing a Pan-
Canadian Solution to Protect Canadians” (last visited 26 May 2020), online:

Cunuda Health Infowuy <hﬁps¢bmun£muaguninrmﬁ&calenﬁ;4_md:ai_\w_dnz

-a-pan-. = -to- = >,

24. Pan-Canadian Public Health Network, “Federal/Provincial/Territorial Memo-
randum of Understanding (MOU) on the Sharing of Information During a Pub-
lic Health Emergency” (last modified g July 2012), online: Pan-Canadian Public
Health Network <http: = -is-pe-pr/i = >,
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it clear that the intended follow-up of an information-sharing agree-
ment between PHAC and each province and territory was completed.*

Not until 2014, over a decade after SARS and following the lis-
teriosis and HiN1 influenza outbreaks, was this MOU superseded by
another intergovernmental pact, the Multi-Lateral Information Sharing
Agreement (MLISA).** The language of MLISA sounds legalistic—
Ottawa and the provinces are “Parties” in the style of a treaty —but it
is misleading, because MLISA’s so-called “mandatory obligations” to
share information lack any legislated foundation and are non-binding.
The trickery is not surprising: MLISA was drafted by Alberta, notori-
ously opposed to federal powers. Whether it has been signed by other
provinces is unknown; PHAC refuses to say.

Yet foolishly, PHAC behaves as if MLISA were binding anyway,
including certain “mandatory” provisions intended to neuter PHAC's
ability to publish timely, important analyses such as disease models
and forecasts. Clause 20(f) stipulates that before publishing any anal-
ysis of data sourced from a province, PHAC must first give the prov-
ince “thirty (30) calendar days from receipt of the notice and Analysis
to provide its comments.” Worse, if the analysis makes use of sub-
provincial data—by region, city, or postal code, for example—then
PHAC must “obtain the written permission of the Originating Party
before it may Publish the Analysis,” which is tantamount to a veto.

MLISA has thus made the sharing of timely epidemiological
information worse since SARS. No competent public health planner
wishes to confront a rapidly shifting pandemic using an epidemiolog-
ical analysis that is a month obsolete —assuming that provinces grant
permission for the analysis at all—just as no sane captain would set
sail using last month’s weather forecast. Yet the bromide that “health
is provincial” is such a strong dogma that, although constitutionally
wrong, PHAC thinks this natural.

Thanks to MLISA, several months into the pandemic, PHAC has
failed to publish an epidemiological model of the COVID-19 crises
unfolding in the country, provinces, or cities, though it unveils crude,

25.  Canada, Standing Committee on Public Accounts, “Government Response to the
Report of the Standing Committee on Public Accounts Chapter 5, Surveillance of
Infectious Diseases—Public Health Agency of Canada of the May 2008 Report of
the Auditor General of Canada (18 September 2009), online: <hitps://www our-
commons r'a/nnrumpanipwpr/pn/40-7/PACP/ernrf-1')/rpqpnnqp-Rm 2-:402-83>.

26. Pan-Canadian Public Health Network, “Multi-Lateral Information Sharing
Agreement (MLISA)” (2014), online (pdf): Pan-Canadian Public Health Network
e plinspaageala e gl
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non-scientific forecasts for show. The Western democracies that have
turned the course of COVID-19 most effectively, such as Germany,
Norway, and Switzerland, have proper scientific models, in some
cases published daily.

How and Why to Fix This

We believe there must be mandatory federal law—not just failing,
voluntary agreements—that obliges provinces to share epidemiologi-
cal data, in a timely, transparent, accessible, and auditable manner.
It is inarguable that a law of this kind can be constitutional, even if it
affects provincial health institutions.

But some—including David Robitaille in this volume (see
Chapter A-4)—think federal legislation of this kind undesirable, and
prefer federal-provincial cooperation. We strongly disagree. Speaking
not merely as lawyers, but with the backing of advanced training in
immunology and years of experience with infectious disease, COVID-
19 is neither history’s last pandemic, nor “severe” in the spectrum of
what scientists can foresee. Natural evolution can generate nightmare
viruses combining the high transmissibility of COVID-19 with much
higher case fatality rates (for example, 30% for the Middle Eastern
Respiratory Syndrome), and virologists are even engineering such
chimeras experimentally in laboratories today.?® The jurisprudential
notion that bare federal-provincial cooperation, demonstrably failing
for “mild” COVID-19, could suffice for a far more terrifying biological
reality such as this is simply too naive to credit.

Currently, there are two federal statutes that could be used, but
aren’t. As with all laws of Parliament, both benefit from the Supreme
Court of Canada’s presumption of constitutionality, and both are intra
vires the “statistics,” “quarantine,” or “criminal law” powers in s. 91 of
the Constitution Act, 1867.%

S. 15 of the Public Health Agency of Canada Act permits the
Governor in Council to make regulations respecting “the collection,
analysis, interpretation, publication and distribution of information
relating to public health,” subject to parts of the Department of Health
Act, and in turn the Statistics Act. It would be simple for Cabinet to

27.  Canada (AG) v PHS Community Services Society, 2011 SCC 44 at para 50.

28.  Talha Burki, “Ban on Gain-of-Function Studies Ends” (2018) 18:2 Lancet
Infectious Diseases 148.

29.  Desgagnés Transport Inc v Wirtsilid Canada Inc, 2019 SCC 58.
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issue a regulation requiring provinces to share designated epide-
miological data, and to do so in a prescribed, secure electronic form,
which experts like Statistics Canada could build. S. 15 also helpfully
empowers Cabinet to craft bespoke protections for confidential or
personal health information, which is indispensable for critical life-
saving interventions such as cellphone-based contact tracing of per-
sons exposed to the COVID-19 virus, and in doing so Cabinet may
deviate from the Privacy Act and the Personal Information Protection and
Electronic Documents Act.>°

Alternatively, s. 13 of the Statistics Act permits the Chief
Statistician of Canada to issue a mandatory request for epidemiologi-
cal data to any “person having the custody or charge of any docu-
ments or records that are maintained in any department [including in
a province] or in any municipal office, corporation, business or orga-
nization.” While easier to use than s. 15 of the Public Health Agency of
Canada Act, this mechanism has the disadvantage that it only allows
existing data to be collected.

We recommend using both these statutory powers at once for
COVID-19. We further recommend for COVID-19 specifically that:
(i) any Cabinet regulation under s. 15 of the Public Health Agency
of Canada Act should concomitantly declare an emergency for the
duration of the pandemic under the federal Peace, Order, and Good
Government power (POGG) and the ratio in Re: Anti-Inflation Act;'
and (ii) that a province’s eligibility to receive billions of dollars of
emergency federal relief should be conditioned on furnishing epi-
demiological data per the ratio in Re: Canada Assistance Plan (B.C.).>*
Supreme Court precedent leaves no doubt that both the POGG emer-
gency and federal spending power may be used to enforce compli-
ance with data sharing.

Taken together, these two statutory powers, reinforced by other
laws as we have just described, can:

* oblige provinces to hew to a single COVID-19 case definition
established by PHAC for statistical comparability;

* oblige provinces to report epidemiological data according to
a single method established by Statistics Canada;

30.  See the derogations in the Personal Information Protection and Electronic Documents
Act, SC 2000, ¢ 5, ss 7(3)(c1)(iii), 7(3)(e); Privacy Act RSC 1985, c P-21, s 8(2).

31. [1976] 2 SCR 373, 68 DLR (3d) 452.

32.  [1991] 2 SCR 525 at 567, 83 DLR (4th) 297.
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* oblige telecommunications and Big Data companies to furnish
cellphone-based data for tracing COVID-19 case contacts;

* implement bespoke privacy and confidentiality rules which
are precisely tailored to the COVID-19 pandemic; and

* create both a precedent and a template for future pandemics.

We understand that others dislike these proposals, and that prov-
inces will object. So what? Timely, effective epidemiological infor-
mation is the sine qua non of saving lives from COVID-19—probably
many thousands of them—and being ready for future pandemics.
Epidemiological information alone does not ensure a successful pan-
demic response of course, but its continued absence always guarantees
failure. The choice is either to use legal tools already existing in statute
and Supreme Court precedent, courageously, or to fashion Canada’s
Constitution into the scaffold of our own demise.



CHAPTER A-6

The Federal Emergencies Act:
A Hollow Promise
in the Face of COVID-19?

Colleen M. Flood" and Bryan Thomas™

Abstract

Throughout March and April 2020, as the COVID-19 pandemic
unfolded in Canada, Prime Minister Trudeau was repeatedly asked
in his daily news conferences whether or not he would invoke the
Emergencies Act. His response was that health care is a provincial
matter, and the federal government would play a support role to the
provinces. Rightly, the Act can only be triggered when a province
has not been able to respond appropriately to a public health emer-
gency, jeopardizing not only the health of people within a province
but also other Canadians. However, there are other significant limi-
tations within the Act such that even when a matter has risen to a
level requiring a federal response, the Act may prevent the federal
government from intervening or at least leave its powers unclear. We
test three case-scenarios in the context of COVID-19 where arguably
provincial steps have been insufficient, thus triggering the need for a
national response. In so doing, we demonstrate the limitations of the
Emergencies Act and suggest, post-COVID-19, there must be a discus-
sion on whether the Act is fit for purpose.
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Ethics, University of Ottawa.
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Résumé
La Loi sur les mesures d’urgence fédérale: une promesse vide
de sens dans le contexte de la COVID-19?

En mars et avril 2020, alors que la pandémie de COVID-19 s’instal-
lait au Canada, le premier ministre Trudeau s’est fait questionner a
maintes reprises, lors de ses conférences de presse quotidiennes, sur
son intention de recourir ou non a la Loi sur les mesures d'urgence. Il
répondait que les soins de santé sont de compétence provinciale et
que le gouvernement fédéral allait soutenir les provinces. A juste
titre, la Loi ne peut étre invoquée que lorsqu’une province n’a pas été
en mesure de réagir de maniere appropriée a une urgence de santé
publique, mettant en péril non seulement la santé de sa population,
mais aussi celle d’autres Canadiens. Cependant, la Loi comporte
d’autres restrictions importantes. Ainsi, méme lorsqu’une situation
exige une intervention du gouvernement fédéral, la Loi peut l'empé-
cher d’intervenir ou ne précise pas s’il a le pouvoir de le faire. Nous
testons trois cas de figure dans le contexte de la COVID-19, dans les-
quels les mesures provinciales ont sans doute été insuffisantes, ce qui
aurait justifié une réponse nationale. Ce faisant, nous démontrons les
limites de la Loi sur les mesures d’urgence et suggérons de discuter, une
fois la pandémie passée, de I'adéquation de la Loi a ses objectifs.

Health is frequently described as primarily a matter of provincial
jurisdiction,” and provinces have issued significant public health
orders in response to the COVID-19 pandemic.> Despite some com-
monalities across provinces (for example, the closure of elementary and
secondary schools and non-essential businesses), the overall response
is best described as a patchwork. For example, at the time of writing,
size restrictions on public gatherings vary from 50 people (British

Columbia) to gatherings of 5 (Ontario) to any size (Quebec, Nunavut,

1. For more nuance on the division of powers vis-a-vis health, see Colleen M.
Flood, William Lahey & Bryan Thomas, “Federalism and Health Care in Canada:
A Troubled Romance?”, in Peter Oliver, Patrick Macklem & Nathalie Des Rosiers,
eds, The Oxford Handbook of the Canadian Constitution (New York: OUP 2017).

2. For a review of various orders, see Craig Forcese, “Repository of Canadian
COVID-19 Emergency Orders” (2020), online (blog): Intrepid <https://www.

infrppidpnd cast com /h]ng/‘)n‘)n/'xh n/rppnqifnrv—nf-r‘anadian-rn‘ id-19-

emergency-orders>.
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and Northwest Territories). Likewise, provinces have varied in their
approach to interprovincial travel, with Quebec turning away recre-
ational travellers from Ottawa to Gatineau, several provinces requiring
incoming travellers to self-isolate for 14 days (for example, Manitoba
and Nova Scotia), and other provinces imposing no restrictions
(Ontario, Alberta, British Columbia).> Provinces vary as well in their
approaches to testing—methods for accessing a test (central hotlines,
GP referrals), speed of receiving results, overall volume, and efforts
at directing testing toward “hot spots.”+ Some provinces have demon-
strably failed to adequately manage the terrible outbreak of COVID-19
in long-term care homes, with Ontario and Quebec calling upon assis-
tance by the Canadian military, who have reported horrific conditions.>

Some critics of the patchwork approach argue that the federal
government should invoke the Emergencies Act® to ensure a clear and
unified response to COVID-19’—avoiding the confusion and skepti-
cism arising from conflicting rules across jurisdictions. Internationally,
the World Health Organization declared a “public health emergency
of international concern” on January 30, 2020, and since that time
many countries have declared national emergencies. Our review of
international responses indicates that Canada stands alone among
federated developed countries in not declaring an emergency or issu-
ing a national lockdown.?

Those opposed to invoking the Act posit that the provinces have
available to them all of the powers that the federal government might

3.  Globe Staff and Wire Services, “What Is the Reopening Plan in My Province?
A Guide”, The Globe and Mail (1 April 2020), online: <htips://www theglobean-

- >,
4. Robert Jones, “Pace of COVID-19 Testing Picks Up, but N.B. Still Lags Behind
Other Provinces”, CBC News (26 March 2020), online: <hitps://www chc ca/news/
i I il : d . ! ! .

5.  MurrayBrewster & Vassy Kapelos, “Military Reports HorrificConditions, Abusein
Ontario Nursing Homes”, CBC News (26 May 2020), online: <https://www che ca/
-, ) ey s o _ N

6.  Emergencies Act, RSC, 1985, c 22 (4th Supp), s 58 (1).
7. Peter Mazereeuw, “Ottawa Should Trigger Emergencies Act Amid COVID-19
Crisis, Says Retired General and Former Liberal Andrew Leslie”, The Hill Times

(26 March 2020), online: <hitps-//www hillfimes cam/2020/03/26/oftawa=shauld-

friggpr—namprgonripe-ar‘f-amid-rnx id-19Q-crisis-say c-rpﬁrpd—gpnpm]-and-Fm"mpr-
i - -lesli >,
8. Deutsche Welle, “Coronavirus: What Are the Lockdown Measures Across

Europe?”, DW (14 April 2020), online: <hitps://www dw com/en/coronaviris-

-are-the- - -aCTr0SS- - >,

107


https://www.dw.com/en/coronavirus-what-are-the-lockdown-measures-across-europe/a-52905137
https://www.dw.com/en/coronavirus-what-are-the-lockdown-measures-across-europe/a-52905137
https://www.hilltimes.com/2020/03/26/ottawa-should-trigger-emergencies-act-amid-covid-19-crisis-says-retired-general-and-former-liberal-andrew-leslie/241166
https://www.hilltimes.com/2020/03/26/ottawa-should-trigger-emergencies-act-amid-covid-19-crisis-says-retired-general-and-former-liberal-andrew-leslie/241166
https://www.hilltimes.com/2020/03/26/ottawa-should-trigger-emergencies-act-amid-covid-19-crisis-says-retired-general-and-former-liberal-andrew-leslie/241166
https://www.cbc.ca/news/politics/long-term-care-pandemic-covid-coronavirus-trudeau-1.5584960
https://www.cbc.ca/news/politics/long-term-care-pandemic-covid-coronavirus-trudeau-1.5584960
https://www.cbc.ca/news/canada/new-brunswick/coronavirus-covid-19-testing-new-brunswick-1.5510396
https://www.cbc.ca/news/canada/new-brunswick/coronavirus-covid-19-testing-new-brunswick-1.5510396
https://www.theglobean-dmail.com/canada/article-coronavirus-rules-by-province-physical-distancing-open-closed/#rulesque
https://www.theglobean-dmail.com/canada/article-coronavirus-rules-by-province-physical-distancing-open-closed/#rulesque
https://www.theglobean-dmail.com/canada/article-coronavirus-rules-by-province-physical-distancing-open-closed/#rulesque

108

VULNERABLE

employ under a national lockdown, even if they have not used them
uniformly.® Skeptics also note that any rules set by the federal govern-
ment may require provincial cooperation for their implementation.™
Whether such cooperation would be forthcoming is an open question.
Also, of course, it is not clear that the federal government would do a
better job than any particular province.

Invoking the Emergencies Act would constitute an exercise of
executive power (an order of the Governor in Council), and as such the
legislation contains several important checks and balances, including
the requirement of consultation with affected provinces and a review
by Parliament with seven sitting days.* Reflecting the importance of
division of powers in the Canadian federation, the Act empowers the
federal government to respond to urgent and critical yet temporary
situations that endanger Canadians at a scale and scope that exceeds
the capacity or authority of the provinces to deal with, and that cannot
be dealt with under any other law of Canada.”> We contemplate three
situations that arguably fall within these parameters:

1) A Canada-wide lockdown. Following the example of over 100
other jurisdictions, such as Italy, the U.K., and New Zealand,
the federal government may wish to enforce lockdown orders
for all of Canada (or for a province or provinces that have not
been able to sufficiently control the outbreak), mandating that
people stay in their homes except for essential travel (grocer-
ies, hospital visits, essential work).

2) Increased testing and tracing. Most commentators agree that a
massive expansion of testing and contact tracing is needed
before physical distancing restrictions can be lifted. We
explore whether the federal government could declare a
national emergency to attend to this problem."

9. John Paul Tasker, “The ‘Measure of Last Resort’: What Is the Emergencies Act
and What Does it Do?”, CBC News (23 March 2020), online: <https://www che ca/
iti - ies-act- ier- >,

10. Hanna Jackson, “Coronavirus: Should Canada Restrict Travel Between
Provinces, Territories?”, Global News (March 23, 2020), online: <https://global-
news ca/news/6717323/caroanvirus-travel-hetween-provinces/>.

11.  Emergencies Act, supra note 6 at s 58(1).

12.  Emergencies Act, supranote 6 at s 3.

13.  World Health Organization, “WHO Director-General’s Opening Remarks at the
Media Briefing on COVID-19”, World Health Organization (16 March 2020), online:
<https://www who int/dg/speeches/detail/whao-directar-general-s-opening-
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3) Protecting long-term care homes. Some provinces — particularly
in Ontario and Quebec—appear to have failed to sufficiently
test workers and residents in long-term care homes or to pro-
vide workers with protective gear. We explore the potential
for the federal government to invoke the Emergencies Act to
ensure Canada-wide standards.

Scenario 1: Can the Federal Government Establish and Enforce
a Lockdown?

Althoughitis possible to implement lockdowns on a province-by-prov-
ince basis, using provincial emergency measures laws, a key advan-
tage of a national lockdown order is that it would avoid the confusion
of conflicting messages from the municipal, provincial, and federal
governments. Such benefits must be weighed against the costs of bold
federal action —notably the intrusion into provincial jurisdiction—and
the possibility a province-by-province approach may be more agile
and responsive to local needs than a blanket national response.

Having declared a public welfare emergency, the federal gov-
ernment can issue one or more specific orders enumerated under the
section 8 of the Emergencies Act, which empowers it to issue orders
with respect to “the regulation or prohibition of travel to, from or
within any specified area, where necessary for the protection of the
health or safety of individuals.” Prima facie, this would seem to enable
a lockdown.

The next step is to gauge whether such a lockdown order could
survive application of the Act’s limitation clause:

4. Nothing in this Act shall be construed or applied so as to con-
fer on the Governor in Council the power to make orders or
regulations... (b) providing for the detention, imprisonment or
internment of Canadian citizens or permanent residents within
the meaning of subsection 2(1) of the Immigration and Refugee
Protection Act on the basis of race, national or ethnic origin, colour,
religion, sex, age or mental or physical disability (emphasis added)

This strict limitation clause reflects that the Emergencies Act replaced
the War Measures Act—legislation that gained infamy when used to
forcibly intern Japanese Canadians during the Second World War
and again with Pierre Elliot Trudeau’s heavy-handed response to
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the October Crisis. This limitation clause is more categorical than,
for example, the guarantee of equality before the law granted under
section 15 of the Canadian Charter of Rights and Freedoms.'* First, the
Emergencies Act forbids any and all detention on the basis of enumer-
ated traits, whereas section 15 of the Charter is limited to discriminatory
treatment of enumerated and analogous classes. Second, protections
offered by section 15 are subject to the section 1 “reasonable limits”
clause. The Act does not create the possibility for the federal govern-
ment to “detain” individuals on the basis of enumerated traits (for
example, require a lockdown of individuals exposed to COVID-19)
and justify this measure as “demonstrably justified in a free and dem-
ocratic society.”"

Assuming that being infected with SARS-CoV-2 (or being at
high risk of same) does constitute a physical disability, a further ques-
tion is whether a national lockdown could be construed as targeting
individuals “on the basis of” disability. This seems unlikely: such an
order would apply to all residents, after all—the aim of physical dis-
tancing is to limit channels of transmission between the infected and
non-infected. Perhaps there are scenarios where the federal govern-
ment, having invoked the Emergencies Act, would seek to enforce iso-
lation orders specifically targeting those infected with SARS-CoV-2
or at-risk populations, and this would seem to potentially run afoul
of that Act’s categorical limitations clause, as an wultra vires form of
“detention”*® on the basis of physical disability.

Declaring a federal lockdown is one thing, but enforcing it
is another. Section 9 of the Emergencies Act bars the federal gov-
ernment from commandeering provincial and municipal police
forces. With RCMP officers accounting for approximately 30% of all
police personnel in the country, a switch to a federally controlled
lockdown could see a drastic reduction in enforcement powers. It
is possible that provinces and municipalities would cooperate and
join their police forces with the RCMP for a Canada-wide lock-
down. But if federal-provincial-territorial cooperation were to be
forthcoming, this raises the question of why a federally controlled

14. Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being
Schedule B to the Canada Act 1982 (U.K.), 1982, ¢ 11, s 15.

15. Ibid, s.1.

16.  Physical force is not required under the criminal law definition of “detention”;
“psychological detention” is established where the individual has a legal obliga-
tion to comply with a restrictive request or demand. R v Grant, 2009 SCC 32.
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lockdown is necessary, as opposed to continued reliance on coop-
erative federalism."

Scenario 2: Can the Emergencies Act Support the Ramping Up
of Testing and Contact Tracing?

The Emergencies Act might also be invoked to ensure there is appropriate
testing and contact tracing of cases across Canada.”® At the time of writ-
ing this chapter, provincial efforts at testing and contact tracing have
been mixed. In several large provinces (Ontario, Alberta, and British
Columbia), officials have been instructing patients with mild symp-
toms to self-isolate rather than seek testing. Testing has been seriously
backlogged in some provinces, while others have been testing below
their available capacity.” The Act has no provision explicitly authoriz-
ing the federal government to establish minimum levels of testing and
tracing for the provinces. However, section 8 does provide for the estab-
lishment of “emergency shelters and hospitals,”** and as such may be
interpreted to permit the federal government to establish testing sites.
If (and this is a big if) testing was ramped up, the Act might also
be employed to enhance Canada’s lacklustre efforts at contact tracing, at
least in some provinces.** South Korea’s highly praised response to the
outbreak (at least prior to a second wave) has been supported, in part,
by the use of GPS data from cellphones and cars.? Retracing infected

17.  This is not to deny that there are good reasons to be concerned generally about
the efficacy and accountability of cooperative federalism within the public health
sphere; see The SARS Commission, The SARS Commission Interim Report: SARS
and Public Health in Ontario (Toronto: The SARS Commission, 15 April 2004)
(Commissioner: The Honourable Justice Archie Campbell) at 66, online: Archives
of Ontario < i
Report pdf>. See also Amir Attaran & Adam R Houston, this volume, Chapter A- 5

18.  Colleen M Flood, Teresa Scassa & David Robertson, “How Invoking the
Emergencies Act Could Help Canada Better Track, Contain COVID-19”, CBC
News (27 March 2020), online: <https://www che ca/news/opinion/opinion-covid-

- = -act- - >,

19.  Andrew Russel, “Ontario Conductmg Fewer than 3,000 COVID-19 Tests Despite
Daily Capacity of 13,000”, Global News (April 8, 2020), online: <https://glabal-
news ca/news/6793481/caranavirns-covid-1g-tests-ontario-capacity/>.

20.  Emergencies Act, supra note 6, s 8(g).

21.  Michael Wolfson, “Who Should We Really be Testing for COVID-19”, Toronto Star
(28 April 2020), online: <hipsﬂmm&ibﬂsﬂomlﬂmonlcnnmbuims&omm4l

- ~we- - ing-for-covid- >,

22.  Editorial, “Show Evidence that Apps for COVID-19 Contact Tracing Are Secure
and Effective”, Nature (29 April 2020), online: Nature <https://www natiire com/
articles/d41586-020-01264-1>.
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patients’ movements in this way, health officials have been able to notify
individuals who had crossed paths with the virus.” In Canada, the federal
government could utilize section 8(1) of the Emergencies Act (power over
use and disposal of “property”) to access data held by telecommunica-
tions companies. There are obvious privacy concerns here as the Personal
Information Protection and Electronic Documents Act (PIPEDA) bars com-
mercial entities from sharing personal information without consent.* To
navigate these restrictions, new bespoke legislation® is likely needed that
specifically, and temporarily, circumvents PIPEDA for contact tracing.

Scenario 3: Can the Emergencies Act Support Improved
Protections in Long-term Care Homes?

At the time of writing this chapter, most COVID-19 deaths in Canada
have occurred in long-term care homes. Provincial responses—par-
ticularly in Quebec and Ontario—have been too little, too late. For
example, the Ontario government only recently (April 10, 2020)
issued directives that all staff and visitors must wear surgical masks.*
An addendum notes that, pursuant to the Retirement Homes Act,
“retirement homes must take all reasonable steps to follow the required
precautions and procedures outlined in this directive” (emphasis
added). Moreover, within Ontario, we see that some municipalities
have taken more extensive steps to control outbreaks in long-term
care homes, raising the question of why this has not become a pro-
vincial or Canadian standard.” In response to devastating accounts

23. Max Fisher & Choe Sang-Hun, “How South Korea Flattened the Curve” New
York Times (23 March 2020), online: <https://www nytimes com/2020/03/23/
warld/asia/caronaviris-south-korea-flatten-cuirve html>.

24.  PIPEDA contains some provisions allowing for disclosure without consent. For
example, s 3(e) allows non-consensual disclosure in emergencies that impact
“the life, health, or security of an individual.” On our understanding, this provi-
sion is intended to protect specific individuals, and not to be used for collective,
public health purposes. For a discussion of privacy concerns, both ethical and
legal, see Teresa Scassa, Jason Millar & Kelly Bronson, this volume, Chapter C-2.

25.  Passed pursuant to the peace, order, and good government power, for a critique
see Carissima Mathen, this volume, Chapter A-7.

26.  Ontario Ministry of Health and Long-Term Care, “Directive #5 for Hospitals
within the Meaning of the Public Hospitals Act and Long -Term Care Homes
within the Meaning of the Long-Term Care Homes Act, 2007”, online (pdf): Ontario

Retirement Communltzes Assocmtzon <h.ttps.lb4umca.tehmm.en.t_mm.ﬁmp_mn.

27.  Karen Howlett, ”Wlth an Early Focus on Seniors’ Re51dences, Kingston Has so
far Avoided the Brunt of COVID-19”, The Globe and Mail (28 April 2020), online:


https://www.orcaretirement.com/wp-con-tent/uploads/CMOH-Directive-5-Revised-2020-04-10.pdf
https://www.orcaretirement.com/wp-con-tent/uploads/CMOH-Directive-5-Revised-2020-04-10.pdf
https://www.nytimes.com/2020/03/23/world/asia/coronavirus-south-korea-flatten-curve.html
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of long-term care workers abandoning their roles, leaving patients
dehydrated, hungry, and laying in squalor, the federal government
has issued guidelines for COVID-19 infection control recommending
(inter alia) that long-term care homes limit visitors and staff wear face
masks and don robust personal protective equipment when assisting
symptomatic residents.®® Besides guidelines, the federal government
has offered financial support to boost the incomes of workers so they
don’t need to work in multiple facilities.

We contend there is a public health case for more robust federal
measures beyond “guidance” and offers of funding. The Emergencies
Act could and should be used to (temporarily through the pandemic)
require that optimal personal protective equipment is available and
mandatory where appropriate, in long-term care homes and other
facilities.® This would allow the federal government to temporar-
ily upgrade its guidelines to enforceable national rules. But we note
again the limitations of the Act, which does not empower the federal
government, even if it has declared an emergency, to mandate uni-
form testing of long-term care workers.

Conclusion

As the pandemic outbreak evolves, it is possible other usages of the
Emergencies Act beyond the three-case scenarios presented here (pro-
tecting residents and workers in long-term care homes, lockdown,
and contact tracing) will emerge. Our aim has been to identify areas
where the Act might arguably be used to address matters that have
eclipsed the ability or the willingness of provinces to respond, as well
as identify legal barriers and pragmatic limitations.
Much of the media discussion seems to assume that use of the
Emergencies Act will necessarily be draconian. In fact, the Act could
<https//www theglobeandmail com/canada/article-with-an-early-focus-on-
= = -has-so-far/>.
28.  Government of Canada, Infection Prevention and Control for COVID-19: Interim
Guidance for Long Term Care Homes (Ottawa: Government of Canada, 8 April 2020),

online: Government of Canada <hitps://www canada ca/en/public-health/services/
carezhomes himl#a6 3 1>,

29.  CanadianFederation of Nurses Unions, Press Release, “Canada Must Act Urgently
to Protect all Health Care Workers, Before it’s too Late”, Silas Tells Federal Health
Committee” (7 April 2020), online: Canadian Federation of Nurses Unions <hitps://

hefare-its-tao-late/>.
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be used for a more regulatory purpose; a federal order mandating
clear and consistent rules of personal protective equipment across
the continuum of care, for the COVID-19 pandemic period, hardly
represents a return to the darkest moments of the War Measures Act.
Overall, we argue that in a number of important respects, the Act is
too restrictive. As we have outlined, the internal limitations clause
would appear to prohibit the selective detainment of individuals “dis-
abled” by COVID-19. The Act also doesn’t appear to enable national
requirements for testing, for example, in long-term care homes. In
fact, the Act sounds a hollow promise: it does not sufficiently enable
a time-limited federal response to an actual public health emergency,
COVID-19, in cases where provincial action has been insufficient.



CHAPTER A-7

Resisting the Siren’s Call: Emergency
Powers, Federalism, and Public Policy

Carissima Mathen"

Abstract

Virtually everyone in Canada would describe the COVID-19 pan-
demic as an emergency. The federal government’s decisions—to close
borders and order Canadians into quarantine—suggest that it shares
this view. Yet it has neither declared an emergency nor triggered the
federal Emergencies Act. The lack of such action has been criticized.
At the same time, there has been less focus on the emergency pow-
ers available to Parliament under the “peace, order and good gov-
ernment” clause in s. 91 of the Constitution Act 1867. In this chapter,
I explore three demands that would require emergency branch legis-
lation: regulating long-term care; providing relief to persons under
residential and commercial tenancies; and instituting nation-wide
testing. Examining the emergency branch’s benefits and drawbacks,
I argue that emergency powers must be approached with continual
caution, with due appreciation for the operational and political com-
plexities inherent in a federal state. While a national, “top-down”
approach may be effective in some situations, in others it is preferable
to encourage regional responses and inter-governmental cooperation.

Professor, Faculty of Law, University of Ottawa.
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Résumé
Résister au chant des sirénes: pouvoirs d'urgence, fédéralisme
et politiques publiques

Presque tout le monde au Canada décrirait la pandémie de COVID-19
comme une urgence. Les décisions du gouvernement fédéral — fermer
les frontiéres et ordonner la mise en quarantaine de la population —
suggerent qu’il est du méme avis. Pourtant, il n‘a pas déclaré I'état
d'urgence ni eu recours a la Loi fédérale sur les mesures d’urgence. On
le lui a d’ailleurs reproché. En méme temps, moins d’attention a été
accordée aux pouvoirs d'urgence que détient le Parlement en vertu
de la disposition relative a «la paix, I'ordre et le bon gouvernement »
prévue a l'article 91 de la Loi constitutionnelle de 1867. Dans ce cha-
pitre, jexplore trois demandes qui nécessiteraient des dispositions
législatives s’appliquant aux situations d’urgence : la réglementation
des soins de longue durée, 'aide aux personnes sous bail résidentiel
et commercial, et le dépistage a I'échelle nationale. En examinant les
avantages et les inconvénients de telles mesures législatives, je sou-
tiens que les pouvoirs en cas d'urgence doivent étre abordés avec
une prudence constante, en tenant compte des complexités opéra-
tionnelles et politiques inhérentes & un Etat fédéral. Si une approche
nationale peut étre efficace dans certaines situations, dans d’autres, il
est préférable d’encourager les initiatives régionales et la coopération
intergouvernementale.

irtually everyone in Canada would describe the COVID-19 pan-

demic as an emergency. At the time of writing, there are almost
70,000 confirmed cases and 5,000 deaths. Unemployment is at record
levels; schools, theatres, and shopping malls have closed; many peo-
ple continue to stay at home; and there are whispers of a depression.
Scores of people have been deprived of the joys of family and com-
munity life. Hugs and handshakes feel like relics of a lost civilization.

The federal government has made many decisions that would
be inconceivable in ordinary times, including closing the Canadian
border to non-nationals; requiring those returning to the country to
quarantine for 14 days; instructing international air carriers to refuse
to board anyone displaying symptoms of the virus; and mandating
masks on domestic flights. In a matter of weeks, Parliament enacted
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new social programs at a cost of hundreds of billions of dollars.” And
yet, unlike the provinces, the federal government has not declared a
national emergency. Nor has it triggered the federal Emergencies Act.?

To some, including Colleen M. Flood and Bryan Thomas in
Chapter A-6 of this volume, that suggests fundamental flaws in the
Emergencies Act.> Others have called out the government for shirking
its duty.# There are demands for it to do more.

In this chapter, I take a somewhat different approach, focusing
on the specific ability to enact laws under the emergency branch of
the “peace, order, and good government” power (POGG).> Examining
three policy areas, I examine the benefits and drawbacks of possible
emergency legislation. While such laws might provide a measure of
assistance, they come with certain risks—risks that are heightened
during a health pandemic requiring extensive inter-governmental
cooperation.®

The POGG Emergency Power

The Constitution Act, 1867 enumerates federal and provincial powers.
Traditionally, provinces have jealously guarded their powers against
federal encroachment. Early cases circumscribed federal authority,
under s. 91, to “make laws for the peace, order and good government
of Canada.”” For years, national emergencies were thought to be the

1.  Government of Canada, Canada’s Economic Response to COVID-19 (Ottawa:
Government of Canada, 2020), online: Government of Canada <https://www can-
. Emergencies Act, RSC, 1985, c 22 (4th Supp).
3. See Colleen M Flood & Bryan Thomas, this volume, Chapter A-6; and “Liberty
v. Security in a Pandemic”, TVO The Agenda (2 April 2020), online: <htips://
. . o O C _

campaign=2031h263c3-EMAIL._CAMPAIGN 1 17 2019 10 56 COPY
ar&utm medinm=email&utm term=0 eadffaqcz8-2031ho63c3-
24183137>.

4.  Christopher Guly, “Is it Time to Invoke the Federal Emergencies Act?”, The
Tyee (27 March 2020), online: <https://thetyee ca/News/2020/03/27/Time-For-

-Act/>.

5. Constitution Act, 1867 (UK), 30 & 31 Vict, ¢ 3, s 91, reprinted in RSC 1985,
AppendixIl, No 5 [Constitution Act, 1867]. The POGG power has three “branches”:
new matters, national concern, and emergencies. While both national concern
and emergency involve incursions into provincial jurisdiction, the emergency
branch has the greatest relevance to a global health pandemic.

6. See David Robitaille, this volume, Chapter A-4.

7. Constitution Act, 1867, supra note 5.
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only circumstance in which POGG could be used.® Even as that posi-
tion softened, the judicial approach remained cautious.?

The emergency power is legislative. Parliament, not the Prime
Minister or Cabinet, decides whether an emergency exists and what
the response should be. Obviously, legislation requires more time
than executive action. The government must negotiate with differ-
ent parties (especially when it is in a minority), and ensure passage
through the Commons and the Senate.” A number of COVID-related
laws have passed extraordinary swiftly,”" but alacrity is hardly a
given.

The emergency branch shelters laws that cannot be subsumed
within other federal subjects. Because it subverts the ordinary divi-
sion of powers, courts have long insisted that emergency branch use
must be temporary.”> While such laws can be maintained for a time
following the crisis, they must have an endpoint. Ideally, Parliament
should invoke the power expressly. At the very least, there should be
evidence that Parliament apprehended an emergency when it passed
the law.

Emergency legislation is not shielded from judicial review.*
Courts may be asked whether Parliament apprehended a particular
situation as an emergency and whether the legislation was intended

8. AGAC (Ont) v AG (Can) (Local Prohibition) [1896] 348; 5 Cart BNA 295 (PC).

9.  Fort Frances Pulp & Power Co Ltd v Manitoba Free Press Co Ltd, [1923] 3 DLR 629,
[1923] AC 695.

10.  Foradiscussion of the Senate of Canada’s role during the pandemic, see Vanessa
MacDonnell, this volume, Chapter B-1.

11. COVID-19 Emergency Response Act, No 2, SC 2020, ¢ 6 (introduced and assented
to 11 April 2020); Canada Emergency Student Benefit Act, SC 2020, c 7 (first read-
ing 29 April 2020, assented to 1 May 2020).

12. R v Crown Zellerbach Canada Ltd, [1988] 1 SCR 401 at 431—432, 1 DLR (4th) 161; Re:
Anti-Inflation Act, [1976] 2 SCR 373 at 378, 68 DLR (3d) 452 [Re Anti-Inflation].

13.  While there have been occasional exceptions to the demand for express articula-
tion, at the very least a reviewing court requires some evidence that Parliament
apprehended an emergency at the time that it passed the relevant legislation:
Re Anti-Inflation, ibid; Christopher Nardi, “Why Would He Pick a Fight with
Us? COVID-19 Raises Tensions Between Trudeau Government and Quebec”,

National Post (8 May 2020) online: <h.ttp.s..U.na.h.onalposmeLuaws.LpohhcsZ

14.  For a provincial example, see Sprague v Her Majesty the Queen in right of Ontario,
2020 ONSC 2335. See, from New Zealand, Christiansen v DG (Health), [2020]
NZHC 887, online (pdf): Courts of New Zealand <hitps://courtsofnz govt nz/assets/

raQpc/Fhriqfiahcpn-v-Thp-l—)irPr’rnr-CphPm]-nf—Hpalfh-Rpaqnnq-N7HF-887 pdf .
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to respond to it.”> Equally, such laws are subject to the Canadian Charter
of Rights and Freedoms.*®

Emergency Laws and COVID-19

The pandemic has profoundly affected all areas of social and eco-
nomic life; and revealed cracks in the country’s health and social wel-
fare systems. Under the division of powers, provinces have exclusive
authority over “property and civil rights” and “all matters of a merely
local or private nature”7—in other words, over those aspects of life
most at risk from the virus. But, spurred in part by the different levels
of provincial success in combatting COVID-19,*® the federal govern-
ment has faced repeated calls to intervene.

Promoting Health and Well-being: Long-term Care Homes

One of the pandemic’s cruellest features is its ravaging of long-term care
homes, where hundreds of thousands of Canadians receive life-affirming
care. Deaths in such homes have vastly outpaced the population at large.
The premier of Quebec has described the province as fighting two pan-
demics—one in long-term care homes and one in the general population.*

Long-term care homes are not considered part of the primary
health care system.> Many are privately owned and operated for

15.  Re Anti-Inflation Act, supra note 12.

16.  The Canadian Civil Liberties Association has launched a Charter challenge
against provincial travel restrictions and prohibitions on travel: Brian Platt,
“Civil Liberties Group Filing Charter Challenge over Newfoundland’s Ban on
Travel Into Provmce Natzonal Post (21 May 2020), online: <https://national=

-ban-on- -intQ- ince>. Other constitutional provisions, such
as those concerning Indigenous rights, must also be respected.

17. Constitution Act, 1867, supra note 5 s 92(7), (14), (16).

18.  Justin McElroy, “Why B.C. is Flattening the COVID-19 Curve While Numbers in
Central Canada Surge” CBC News (6 Aprﬂ 2020) onhne <h.ttps..l.mmm;cb£.cal

>. B.C. has
3 deaths per 100,000 while Quebec has over 35 deaths per 100,000.

19.  Colin Harris, “COVID-19 in Quebec: Virus Creates ‘2 Separate Worlds,” Says
Premler—Long -Term Care Homes vs. Rest of Society”, CBC News (24 Aprll 2020),
online: < =19- = 24-
5543521>.

20.  Dr Amit Arya, “COVID-19 Rips Bandage Off Open Wound that Is Our Nursing
Home System”, CBC News (26 April 2020), online: <hitps://www chc ca/news/
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profit.>* Whether public or private, almost all feature chronic under-
staffing by poorly paid workers juggling multiple jobs.>* This has con-
tributed to “case clusters” of COVID-19 in homes in British Columbia,
Ontario, and Quebec.> Workers complain of inadequate personal pro-
tective equipment, and in some especially notorious incidents, they
have even walked off the job, leaving residents lying in soiled beds,
unfed and ill, for days.>

Numerous provinces have struggled to contain the spread of the
disease, going so far as to ask members of the Canadian Armed Forces
to deploy to the homes. While some provinces and even cities have
slowed the spread,® at the time of writing, the situation in long-term
care homes was linked to over three-quarters of deaths nationwide.>
The federal government has faced increasing pressure to step in. In
cooperation with provinces, it has created guidelines for best prac-
tices, but many consider such tools useless without a centralized com-
pliance mechanism.

Those raising the need for federal intervention tend to focus on
prohibiting for-profit centres; setting minimum staffing requirements
and rates of pay; preventing workers from moving between homes;
mandating the use of personal protective equipment; and creating

21. Anne Leclair, “Coronavirus: Working Conditions at Residence Herron and
Owner’s Past Under Scrutiny”, Global News (16 April 2020), online: <https://global=
news ca/news/6824575/working-conditions-awner-residence-herron-scrutiny/>.

22.  SeePat Armstrong, Hugh Armstrong & Ivy Bourgeault, this volume, Chapter E-1.

23.  Colin Perkel, “New Nursing Home Cluster Amid COVID Case Rise and
Economic Gloom”, The Canadian Press (27 March 2020), online: <https://www.

24.  Leclair, supra note 22. See also the horrendous situation that occurred at the
Participation House facility in Markham, Ontario: Sean Davidson, “Fourth
Resident of Participation House in Markham Dies of COVID-19”, CP24

(24 Apnl 2020) online: <hitps://www cp24 com/news/fourth-resident-of-partic

25.  B.C, in particular, acted quickly and effectively: Natalie Obiko Pearson, “COVID-
19: B.C.—The Vlrus Epicentre that Wasn’t”, The Provmce (16 May 2020) online:

mmmmm;@mgasbbﬁmw> See also the striking
success of the City of Kingston, Ontario: Kimberley Johnson, “Kingston Officially

Clearof Positive COVID-19 Cases”, CTV News (9May 2020), online: <https://ottawa.

26.  Marieke Walsh and Ivan Semeniuk, “Long-Term Care Connected to 79 Per Cent of
COVID-19 Deaths in Canada”, The Globe and Mail (28 April 2020), online: <hitps://
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national education and certification standards. The federal govern-
ment mightbe able to achieve some of that through its spending power
coupled with conditions.? It is unclear, though, whether a mere “opt-
in” system would satisfy demands that are both framed as universal
and relate to specific operational conditions. The federal government
has rarely sought to exert a similar level of control through health
care transfers; and doing so might prompt vires concerns that it was
trying to control the services themselves. To rapidly ensure national
standards, emergency powers might be required.*

Protecting Against Economic Insecurity: Rent

COVID-19 has created acute economic need. Millions of Canadians
have lost jobs, seen their businesses crumble, or watched investments
dwindle. Parliament has expanded existing support programs and
created others out of whole cloth, including the Canada Emergency
Response Benefit (CERB) and Canada Emergency Wage Subsidy.>
To date, federal actors have rejected implementing a universal basic
income.?

Residential and commercial tenancies are a pressing concern.
Given the vast difference in rents across the country, the CERB ($2,000
per month) does not provide equivalent relief.>* And, despite a new
federal commercial rent subsidy, many businesses report being asked
to vacate their premises.>

27.  Re Canada Assistance Plan [1991] 2 SCR 525, 83 DLR (4th) 297; Winterhaven Stables
Limited v Canada (Attorney General), 1988 ABCA 334, 53 DLR (4th) 413.

28.  The federal government might argue that long-term care homes should be
regulated under the “national concern” branch of POGG, but caselaw con-
cerning that branch has tended not to favour the federal government: Re Anti-
Inflation Act, supra note 13; R v HydroQuébec, [1997] 3 SCR 213, 151 DLR (4th) 32;
R v MalmoLevine, 2003 SCC 74; R v Caine, 2003 SCC 74. Ontario Hydro v Ontario
(Labour Relations Board), [1993] 3 SCR 327, 107 DLR (4th) 457 is a rare exception.

29.  Government of Canada, Canada’s COVID-19 Economic Response Plan (Ottawa:
Government of Canada 2020), online: Government of Canada <https://www can-

>,

30.  Teresa Wright, ”Trudeau Rejects Turmng CERB’s $2 000 a Month Into a Universal
Benefit for Canadlans” Natzonal Post (23 Aprll 2020) onhne <h.ttps..£[n.a.tl.ana.l_

31.  Ricardo Tranjan, “The Rent Is Due Soon: Economic Insecurlty and COVID-19”

(2020) onhne Ccmadzan Centre for Pollcy Alternatives <https://www policyalterna-
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Aside from instituting a moratorium on residential evictions and
issuing the occasional small subsidy,* provinces have been unwill-
ing or unable to do more. Parliament could, by emergency legisla-
tion, enact a moratorium on all residential and commercial evictions.
It could institute a national regime of rent control, as it did during the
Second World War (which the Supreme Court of Canada upheld).>
Or, it could lift the obligation to pay rent for a period of time.?

The Struggle for Nationwide Testing

In the battle against the pandemic, a rallying cry is “testing, testing,
testing.” Epidemiologists are categorical in stating that testing is core
to managing the spread of the virus, safeguarding the health care sys-
tem, and, eventually, lifting the punishing restrictions on all of us.>
Compared to other countries, Canada has had only modest suc-
cess in achieving the necessary levels of testing.”” The federal govern-
ment has tried to assist provinces in procuring supplies and ramping
up lab capacity.?® As with long-term care homes, the federal govern-
ment could develop guidelines for testing criteria. To actually take
over testing from the provinces, however, likely would require a new

33.  British Columbia achieving the most generous to date, offering up to $500 a
month to residential tenants: BC Housing, “Supporting Renters, Landlords
During COVID-19” (25 March 2020), online: BC Housing <https://www hchons-
ing org/mews?newsld=1479155088004>. Some provinces have offered nothing.
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= = >; Warren Bell,
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37.  Acknowledging that this is a moving target, Canada’s performance thus far has
not been in the top tier of countries worldwide: Tonda MacCharles, “Canada
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legislative framework. The authority to do that is murky. The Canada
Health Act is primarily a funding and insurance mechanism; it does
not enable the federal government to provide health services to the
general public. Asserting emergency powers is a straightforward
way for Parliament to erect such a regime.

Assessing the Benefits and Drawbacks of Emergency Laws
Benefits: Consistency, Capacity, and Reassurance

There is no question that the COVID-19 pandemic represents a pre-
viously unimaginable threat to national well-being. It is not surpris-
ing that many would look to the federal government for leadership.
To the extent that such leadership was expressed through emergency
legislation, it could provide the following benefits.

First, federal emergency laws might bring a welcome measure of
consistency. Instituting nationwide policies around COVID-19 testing,
for example, would address confusion over the criteria by which per-
sons are able to access it.** Such consistency might be especially prized
when the need to track the course of a disease is constant among sub-
national units. The aim would be to scale up to the best practices
available. The same can be said about economic security: vulnerable
persons ought not to receive varying relief simply because of their
province of residence.

Second, to the extent that the federal order has greater capacity,
emergency legislation might be a logical tool to wield it. Current levels
of need, especially economic, are far beyond the fiscal envelope of most
provinces. The sheer cost of such things as reforming long-term care or

39.  Canada Health Act RSC, 1985 ¢ C-6. Note the following from the preamble:
“WHEREAS the Parliament of Canada recognizes ... that it is not the intention of
the Government of Canada that any of the powers, rights, privileges or authori-
ties vested in Canada or the provinces under the provisions of the Constitution
Act, 1867, or any amendments thereto, or otherwise, be by reason of this Act
abrogated or derogated from or in any way impaired...”

40.  There are stark differences in per capita testing across the country. Most trou-
blingly, Ontario and Quebechave consistently failed to meet their own targets, and
together account for 85% of cases nationwide: Ivan Semeniuk, “COVID-19 Testing
Shortfall Spurs Quest for Radical Approaches as Provinces Look to Reopen”, The

Globe and Mail (14 May 2020) online: <hitps://www theglobeandmail com/can-

But see Amanda Connoly, “National Coronavirus Testing Strategy Wouldn't
Work for Canada, Trudeau Says”, Global News (7 May 2020), online: <hitps://

globalnews ca/news/6916g91/national-coronavirus-testing-strategy-canada/>.
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protecting renters is likely to deter provincial action. While the federal
government’s resources are not unlimited, it is the country’s largest
repository of wealth, as well as the greatest generator of revenue.

At the same time, however, it might appear irresponsible for the
government to simply transfer funds to the provinces to meet needs as
they see fit. Recent programs have been delayed by federal-provincial
negotiation over mechanics and details.+* Passing emergency legisla-
tion would provide an immediate framework by which the necessary
supports could be supplied.

Finally, an emergency law has an enormous signalling function.
In rallying public sentiment or conveying a situation’s gravity, such a
law has few rivals. When examined closely, the calls for federal inter-
vention can be understood as demands for reassurance. COVID-19 has
dealt Canada a profound emotional shock. Emergency legislation could
increase public confidence that national institutions are fully seized of
the issue and are devoting all possible resources to dealing with it.

Drawbacks: Operational Obstacles and Push-Back

While emergency federal legislation can be beneficial, it does have
drawbacks and risks. While they do not apply equally to the laws
mooted above, they merit serious consideration.

Intuitively, a uniform response should be more coordinated and,
therefore, effective. But the nature of a crisis can pose operational obstacles,
at least two of which are relevant here. First, COVID-19 has not had the
same effect across the country.+ That cuts against the kind of top-down
approach that the federal order is best suited to impose. Certainly, it
would be counterproductive to roll out a public health response inde-
pendent of provincial and municipal authorities. Arguably, the actors
closest to the relevant populations are best able to both assess relevant
needs and vulnerability, and deliver the necessary services.

A second obstacle is that the very nature of the division of pow-
ers spurs the different orders of government to develop specialized

41.  Ryan Tumulty, “Trudeau Announces Wage Top-ups for Frontline Workers, but
Details Unclear”, National Post (8 May 2020), online: <htips://nationalpost com/
news/canada/cavid-1g-front-line-workers-minimnm-wage-top-tip>.

42.  Patrick Cain, “Coronavirus: How COVID-19 Is Spreading Across Canada”,
Global News (14 April 2020), online: <hitps://globalnews ca/news/6700788/cora:
navirns-cavid-1g-canada-cases-data/>. Some of the variance may be due to the

different levels of testing in the different provinces.
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competencies.#* For example, the ability of the Canada Revenue
Agency to design and distribute the CERB to some seven million
Canadians in just a few weeks is directly related to the expertise it has
developed under the federal taxation power. Conversely, provinces
have been delivering health care and ordering private relationships
for over a century.# It would take considerable time for the federal
government to create comparable systems.* Indeed, an ongoing
emergency may be the worst time to attempt such a transformation.

The differential expertise is compounded by the fact that emer-
gency powers are temporary. Sometimes, that will be sufficient, as with,
say, a short-term scheme for rent relief or nationwide testing. Other
problems require more durable solutions. The pandemic has high-
lighted long-standing issues of social inequality and political powerless-
ness. While seniors, for example, may have more acute needs because
of COVID-19, those needs predate and will long outlast the virus. That
does not, necessarily, argue against short-term relief. But Parliament
cannot address such vulnerabilities on an ongoing basis. Absent a con-
stitutional amendment, as was done for old age pensions,* Parliament
cannot federalize long