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This thesis deals with the issue of the legal status of the deep sea-

3

bed and- its resources, particularly in the light of the new developments *
T ™

of international law since 1967. The thesis consists of five chapters:

Chapter I ™and Chapter V are the INTRODUCTION and CONCLUSION respective-
A ;

ly. Chapter: III. and IV comprise the substance of the thesis.

Chapter II begins with a physical descripti5n of the.deep sea-bed and
igs regounces. Geologica} and geomorphological connections between the
physical cﬁn?inental sheif “and thg deep sea-bed, are gi*en special
attention. This is because the deteérmination ofithe legal limits‘of the
deep sea-bed, depends, to a large extent, on its physical configuration.
The definition of the legal continental shelf in-Article 76 of thE?CGn-
ventfon on the Law of the Sea’ 1is extremely complicated. Hence, great
efforts “are devoted to analyzing the details of the provision. Many
problems m;y arise out of interpreting and applying the proviggon. Pos-
sible remedies to the defects in‘the provision are also suggested. It
has been found that the principal content of Article 76 are well

P—_—
r 4

entrenched in international law.

' w
The theories of res nullius and res communis are examined in Chapter

Irr. Aafter scrutiﬁizing theirljuridical content and .their applicability

to the deep sea-bed and its resources, the author rejects res nullius as

a pfoper regime for the de?p sea-bed and its resources,'and distinguish-

- ix -
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mankind, ’ // |

v

es the doctrine of res communis from the concept of common heritage of

Chapter IV addresses the development of the concept 4f the common

heritage of mankind, its juridical content, and its legal status in

international law.. The bésic content of the common heritageé has not
: 1 §
urdergone any signif&cant change since 1967. Its essential elements,

k]

ey

i.e., the duty to refrain from any ciaimslﬁhauthorizéd by the interna-
tiénal'community, and the duty to shareﬂbenefits‘with the international
community, remains steadfast. The cﬁﬁcept has‘been supported by three
sources qf internat#®nal law: jus cbgens customary international law;
and conventional international law. The concept of the common heritage
as igg‘cogens is the least tenable of.thé three.. The paper goes on to
establish that the concept of the common heritage derives its validity™

from customary international law. From the traditional perspective of

customary- international -law, it contains the essential elements of a

* customary norm, including the opinio juris Relidnéé.ig also placed on

the emerging perception by some jurists that the resolutions relating to

[y

the common heritage has the character of a law-creating resolution of

. the UN General Assembly, as well as the p}operty of "instant customary

international law", géstly, the concept of the cemmon heritage is now

algo rooted in treaty law by virtue of its incorporation into the UN

.Convention .on the Law of the Sea.

2

’ .
In short, this thesis‘ggs attempted to clarify the problems surround-

ing, the legal status of the deep sea-bed and its respurces in interna-

tional law.



Chapter’T ™~

INTRODUCTION o

.

~The deep sea-bed beyond the limits of national jurisdiction éomprises

’

approximately 60% of the submarine area. It is rich in natural resourc-
es, mainly in the form of manganese nodules composed of nickel, cobalt,
copper and manganese. Phe rapid progress of modern marine technology,

has made the extraction and utilization of these nodules possible.!

The issue of the deep sea-bed has caught the attention of the inter-
national community, ever since the concept of "common heritage of man-
kind" was introduced in connection with the use of the deep sea-bed for

peaceful purposes and in the interest of mankind as a whole, by the
. RN AR

! Maltese Ambassador, Arvid Parde at the Twenty-Second Session of the

N . ;
United Nations General Assembly in 1967.%2 Subsequent devel&pments

include the set-up of the Ad Hoc Sea-Bed Committee (later renamed as the

iy o

v

! Three trends of changes in the use of the sea have been identified by
a well-known author in the law of the sea. They awre: "(l) the trans-
formation of a marine economy based on hunting and gathering to one
based on husbanding aquatic animals and cultivating aquatic plants --
that is, the large~scale emergence of acquaculture, including maricul-
ture; (2) a gradual shift from land-based mining to d&ean mining
including both the sea-bed and water column; and {(3) the large-scale
extraction of energy from the oceans." See Elizabeth Mann Borgese,

- "The Convention Is Signed, What Does the Future Hold?", 4 Ocean Year-
book (1983), at 13-14. . -

UN Doc. A/6695{1967). In this document, Dr. Pardo proposed a declara-

tion and a treaty concerning the reservation for peaceful purposes of

the sea-bed and the ocean floor, underlying the high seas beyond the
limits of present national jurisdiction, and the use of their resourc-
es in the interests of mankind.

-1-



»

N . o | 2

Standing Coﬁmiﬁgée on the Peaceful Uses of the Sea-Bed-.and the Ocean

Floor Beyond the Limits of National Jurisdictién) to study the matter;?

the passage of General Assembly Reéolutioﬁ 2574D (XXIV), the so- called

"Moratorium Resolution" albeit with sgbstanpial oppogition;“ the adop-

tion' of the Declaration of Principles Governing the Sea-Bed and Ocean

Floor and the Subsoil thereof beyohd ;hé Limiﬁs of Nationaf Jurisdiction

(Declaration of Principles) by the General Assembly with 108 in favour,

none against and 14 abstentions in 1970;% and the‘convening of the Third

‘United Nations Conferencé.on tge Law of thi’jea {UNCLOS III).® After
“ten ye;rs of labour since 1973, the participants of the Conferenée pro-

duced the present United Nations Convention on the Law of the Sea (1982

o - Y Resolution 2340: 18 December 1967 -- Examination of ‘tHe question of
RelRh reservation exclusively for peaceful purposes of the sea-bed and the
ocean fleoor, and the subsoil thereof, underlying the high seas beyond

the ‘limits of present national jurisdiction, and the use .of their

resources in the %nterests of mankind. (See UN Doc. A/6716(1967)). %

Resolution 2467(XXIII): 21 December 1969 -- Examination of the
question of the reservation exclusively for peaceful purposes of the
sea-bed and the ocean floor, and the subsoil thereof, underlying the

“high seas beyond .the limits of present national jurisdiction, and the
use of their resources in the interests of mankind. (See UN Doc.
A/7218(1968)). __

“ Resolution 2574(XXIV):15 December 1969 -- Question of the reservation
exclusively for peaceful purposes of the sea-bed and the océan floor,
and the subsoil thereof, underlying the high seas beyond the limits of
present national jurisdiction and the use of their resources in the
interests of mankind. See UN Doc. A/7834(1969). Resclution 2574D was
adopted with 62 in favour, 28 against and 28 abstentions..

5 Resolution 2749(XXV): 17 December 1970 -- Declaration of Principles
Governing the Sea-Bed and the Ocean Floor, and the Subscil Thereof,

. Beyond the Limits of Naticonal Jurisdiction. See UN Doc. A/8028(1970),
- 25 UN GAOR Supp. No.28, at 24. o

% Resolution 2750(XXV): 17 December 1970 -- Reservation exclusively for
peaceful purposes of the sea-bed and the ocean floor, and the subsoil
thereof, underlying the high seas beyond the limits of present nation-
al jurisdiction and use of their resources in the interests of man-

. kind, and convening of a conference on the law of the sea. See UN
i Doc. A/8097(1970). ‘_

L
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»
Convention). On 30 April 1982, at the specific request of the United
States, a vote on the draft Convention was take with the result of 130

in’ faveur, 4 against .and 17 abstentions. The Convention received 159

signatures from States and other entities as of December ,10, 1984.7

—

- These signaﬁories encompass almost all developing States and the majori-

. ) )
ty of the developed countries (inclusive of the majority of the deep
sea~bed mining States), constituting the majority of the international
. : ] .
community. - As predicted, there were no labour-pains for the Preparatory

-

Commissicn (PrepCom) for the International Sea-Bed Authority and the

International Tribunal for the Law of the Sea, since 119 States and oth-
3
-

er 'entities affixed their signatdres to the Convention on the first day

of its opening for signature, far outnumbering the required 50 signato-

.ries for the establishment of the PrepCom. Thus far, the PrepCom has

held five sessions: two devoted to organizational matters and three to

substantive issues, Thg‘latter consisted of the registration of applica-

<
-

tion for exploration of the area from the pioneer investors, regula-
tions, rules and procedures provisipnally applicable to the activities
in the Area of the International Sea—éed before the éunctioning of the
International Seé-Bed iuthority (ISA), and resolution of overlapping

among pioneer investors for the mining sites.®

.‘I' - -

? Table of Signatories ‘and Ratifications: United Nations Convention on
the Law of the Sea and Final Act as of 30 September 1985, Office of
the Special Representative of the Secretary-General of the United

Nations for(the Law of the Sea, 6 Law of the Sea Bulletin 1-5 (October
1985). ;T ’ -

As of 30 Septehber, 1985, the Ceonvention had been ratified by 23
States and the United Nations Council for Namibia.

Kimball, Lee, "Conference Report: Preﬁ;ratcry Commissign: The ,Long
Road to Success", 8 Marine Policy 363-377(1984); Kimball, Lee, "Con-
ference Report: Short-Term Dilemmas and Long-Term Prospects at Prep-
Com", 9 Marine Policy 73-77(1985); Kimball, Lee, "Holding Pattern or
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It is reported that progress ofiwprk in the C;mhission has slowed
down. This could cause undue delay in Bringing the Conveniion into
force. The satlsfactory completion of the work of t@ngommrSEEbn is one

of the major ¢onsiderations of some States in ratifying the Conventien.?

_— ' . L - .
It is hoped and believed that a workable regime, acceptable to most

of the deep sea-bed mining States, can be somehow developed to attract
L W . . . K
their participation to the sea-bed mining regime under the 1982 Conven-

tion.

N -

Roughly parallel with the foregoing developments, is progress of
another Qorg. The United States, in possession of the most advanced
pechnology and financial capacity, has solfa; preferred to stay out of
the 1982 Convention, followed by the United Kingdoﬁ and-Federal RepuBlic
of Germany.,  In July, 1980;”the U.Sf enacteé the first deep sea-bed min-
iﬁg law,!'® and the FRG, the UK, France, Japan and Italy,followgd-suit.11
On September 2, 1982, France, FRG, UK, and US., reached an égreement for

the mutual recognition of claims under their respective. municipal law

and for the resolution of overlapping claims.!? Two years later, eight

n

Forward Motion?" 9 Marine Policy 340-343(1985).

% Kimball, Lee, "Holding Patterns or Forward Motion?" 9 WMarine Policy
340-343(1985).

1® United Statés Deep Seabed Hard Mineral Resources Act, 19 Interna-
‘ticnal Legal Materials (hereinafter cited as ILH) 1003-1020(1980), 20
ILM 1228 {1981), and 21 ILM 867 (1982)

-

11 The German legislation is at 20 ILM 393( (1981} and 21 ILM 832(1982),
the British legislation at 20 "ILM 1219(1981), the French legislation
at 21 ILM 808(1982), the Japamese legislation at 22 ILM. 102(1983),
and the Italian legislation at 24° ILM 983(1985).

'?2 France -- Federal Republic of Germany -- United Kingdom -- United

States: Agreement Concerning Interim Arrangements Relating to Polyme-
tallic Nodules of the Deep Sea BRed, 21 ILM 950-962(1982).
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deep sea-béd mining 'States arrived at another accord,!? which purported:

to resolve overlapping claims and to secure safe tenure over their mine

sites, thus serving as a step further towards a "Reciprocating States

- Regime (RSR)" or ”mini-treaﬁy" that is not necessarily in congruence with
A .

the conventional regime.!* The survey would not be complete without

Thowgh the agreement is without prejudice to the decisions of the
Parties with respect to the Convention on the Law of the Sea (pream-
bular paragraph 5), its content is. likely to put back on its purpose.
For example, preambular paragraph 7 states: "Desiring further, to
insure that adequate areas containing +polymetallic nodules remain
available for operations by other States and entities in’ conformity
with international law", paragraph 4 (d) stipulates: "The parties
shall consult together before entéring into' any other bilateral or
any multilateral arrangement between themselves or any arrangement

~with other States, with respect to deep sea bed operations", para-
graph 9 drticulates: "The Parties shall not enter into any supplemen-
tary 1nternat10nal agreement inconsistent Wltﬁvyhls agreement.' ;
Belgiygh -- France -- Federal Republic of Germany -- Italy -- Japan --
Netherlands -- United Kingdom -- United States: Provisional Under-
standjng.Regarding Deep Seabed Mining {done at Geneva) August 3,
1984, entered int force on September 2, 1984, 23 ILM
1354-1365(1984) . '

"Again in this Understanding is inserted a provision declaring:
"This agreement 1is without prejudice to, nor does it affect, the
positions of the Parties, or any obligations assumed by any of the
Parties, in respect of the United Nations Conventlon on the Law of
the Sea."(paragraph 5).

1% The intentions of the parties to the 1982 Agreement and the 1984
‘Understanding are by no means unambiguous. The United States, as pre-
dicted, has definitely headed toWard creating a separate regime inde-
pendent of or even opposeable tg. the 1982 Convention to provide a
legal basis for its consortia to éngage in deep seabed mining. For
other Parties, this may not be the "case at. all because, except for

- the US, UK, and FRG, all other States Parties to the two agreements
have signed the 1982 Convention.

Mr. Brian J. Hoyle, director of the Office of the Oceans Law and
Policy of the U.S. State Department, stated very recently:

The. reciprocating States agreement that we are at the
present time negotiating outside the treaty is not. a
mutual recognition of rights agreement: It is a noninter-
ference agreement among those countries with the capabil-
ity of engaging in seabed mining in which each will agree

. not to interfere with each other's activities.
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. B « . _
mentioning the Private Industrial Arbitration Agreement(PIAA) concluded

. &
among the consortia of the U.S., the U.K., the FRG, France and Japan,

which has had the effect of strengthening the governmental agreements.?!®

‘Against this background, legal uncertainties around the deep .sea-bed
mining keep rising and lead to a hot battle of words in the relevant
literature. In particular, the legal status of the-deep sea-bed beyond

the limits of ;:Z?anl ju Sdiction is perhaps the ultimate cauqe for

“the seemingly irreconcilable disputes between those under the conven-

tional regime and those wunder the reciprocating States regime. The

issue, once thought to have been leid at rest, has again risen to the
surface to bewilder the most astute international TE@%} scholars. This
time, however, unlike the .pre-1967 period, duriﬁg which\the dispute was

centred around the doctrinal debate between res nullius and res commun-

—

is, the status of the deep sea-bed, together with newly wvitalized

?

resources, becomes the subject of controversy between the omnipotent

F

Dyke Jon M. Van, ed., CONSENSUS AND CONFRONTATION: THE UNITED STATES
AND THE LAW OF E§§\§E§ CONVENTION, A Workshop of the Law of the Sea
Institute, January' 9-13, 1984, Honolulu, Hawaii, U.S5.A., 1985, at
250, (hereinafter refered w5 CONSENSUS AND CONFRONTATION). '
A ~

Practically, the differences between the reciprocating regime and
the conventional regime provided by the 1982 Convention and Resolu-
tions I and II of the Annex I to the Final Act of the UNCLOS III, are
barely concealable and reconcilable, and therefore the rift between
words and deeds of the Parties to the rec1procat1ng regime 1is quite
dlscernlble.

15 Brooke, Robert L., /"The Current Status of Deep Seabed Mining", 24 YEL
J. Int'l. L., 361-417(1984), at 398-399, .
. \ - -
"The PIAA actually consists .of two agreements between the five
. consortia which filed applications. The first agreement was a confi-
dentiality Agreement that covered the exchange of information to
allow for the identification of possible and potential conflicts. The
second agreement'was the crucial Conflict Resolution Agreement, which
allowed for a negotiation period between the Parties, followed by
compulsory and binding arbitration."
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principle of the freedom of the high seas, with the support of res nul-

lius, and the concept of the common heritage of mankind.

So, there are tqp competing regimes concerning.fhe deep sea-bed and_

N

its resources. -Some States have to make a tough decision to follow one

or the other when they ratify or accede to the Convention or to the rec-
. - ' v
iprocating States agreement. It is not entirely clear yet how the divi-

sion of States will be on this issue. )

To ascertain clearly the legal status of the deep sea-bed beyond the
) A

limits of national jurisdiction in iﬁternationa}\law, is .not only funda-

mental but 'urgent. All other problems, such as the regime for -the

exploitation of the resources of theedeep sea-bed, the rights and obli-

’

gations of various States with different legal standing with respect to

the two competing régimes, and the settlement of disputes between par-
ties under the same as well as different regimes, arise more or less out
of the uncertainties’ over the. status of the deep sea-bed and its

resources, ,Withqut a favo;rable and secure legal environment, a large
amount of iﬁvestment is unlikely to be made, so that the exploitation of
the resources uili .be ﬁndesirably delayed, to the detriment of the
interests of the international community as a whole, and the developing

coun@zies in particular. The delay also hag the impact on the ocean min-

ing industry, which is against the interests of the developed countries,

" The purpose of this thesis is to determine as precisely as possible,
the legal status of the deep sea-bed and its resources. In attempting
this determination, it will not be necessary to deal with the principle

of the freedom of the high seas as such, since the study is limited to
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the deep sea-bed and its resources, and does not encompass the actual .

'freedom of the high seas. Also, discussion of sedentary species will

. ‘—-\h . - .
take place only to the "extent that it may be related to the doctrine of

res nullius. ‘ -

As part of my study on the question of the deep sea-bed and its
resources, the present thesis will not cover the legal regime of the
exploitation, the rights and duties of Parties under the two, regimes, .

and the settlement of disputeﬁ within and between the two regimes.

These topics will be the subject of another, more comprehensive, study.

I will begin with the physical description of the deep sea-bed and

.its resources, proceed to elucidate the legal limits of the deep sea-

bed, then review the traditional doctrines of res nullius and res com-

munis in light of the changed circumstances, and finally, analyze the

. new concept of common heritage of mankind and its standing in interna-

tional law.
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Chapter IJ

'LIMITS OF THE DEEP SEA-BED

The recognition of different featuresxof_thé submarine area by man,
had neot been realized until as recently as 1940s. It was, at that time,
Fhat some fundamental distinctions between the continental margin and

the deep sea-bed were discovered. Not long after, in 1945, the United

f

States proclaimed that the continental shelf contiguous to its coast
would be unde; its control. From then on, the legal separation of dif-
ferent submarine features became commonplace, bringing on a new era ---
an era with ‘ifonishinq diminution of the areas reserved for common use,
and unprecedénted expansion of™national jurisdiction, both in functional

A
and geographical terms.

r

The question of the limits of the deep sea-bed is paramount, not, only
because it will carry with it the juridical nature of various =zones,
along with rights and duties of States, but also because their defini-
tion will reduce the potential of conflicts be;ween the I5A (Interna-
tional Sea-Bed Authofiiy) and 1its Enterprises, and other deep sea-bed
miners on the one hand, and the coastal States on the other. The diffi-
cultf, howe;er, consists in that lhe }egal limit of the deep sea-bed as

defined in the 1982 Convention, does not always follow the line based on

physical conditions. Indeed there are many deviations.!® It is the

¢ The 200-~mile limit is one of the most striking deviations from the
physical definition of continental shelf.

-g-
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purpose of this chapter to give a fairly full description of the deep
sea~bed and its resources, to clarify the amﬁiguities and to minimize,
whenever possible, the vagueness and imprecision of the provisions of
the 1982 Convention. Internaticnal law recognizes that there is a defi-
nite limit between the deep sea-bed and the submarine areas, under
national jurisdiction. This point has been solidly proved by Ambassador
-

Kronmiller in his book on deep sea-bed-mining.!?

e
—

_ whi1e internationally, the quéstion is to.map Sut the limit of the
international sea-bed area, nationally.the issue is to determine the_
outer contour of national jurisdiction, which happens in this case to be
the éxtent of continenfal shelf. Such a caveat will, hopefully, make it

easier to understand the intricate relationship between the two.

The term “"deep sea-bed" is not exclusively used in the literature.

Other nomenclatures appear here and there, for instance, the deep sea,

‘sea-bed, ocean floor, ocean bottom, seabed and its subsoil, the Area,

.the international area, the area beyong;ﬂagﬁonal jurisdiction. Some of
’ ~

. ‘ : \
them can be interchangeably employed Both in leQiinfense and in physical
sense, while others may merely pe/applied with Juridical meahing, e.qg.
. N’ : \q/a

“the Area" equals "the area beyond national jurisdiction”. The term
"deep sea-bed" brinéing with it legal as well as physical meaning, has
gained more popularity as compared with others. Therefore, unless indi-

cated otherwise, the phrase '"deep sea-bed" is preferred;in referring to

the area beyond national jurisdiction, including its subsoil and the

'7 The analysis by Mr. Kronmiller concerning ascertainment of the limits

- of national jurisdiction is quite convincing. See Kronmiller, Theo-
dore G., THE LAWFULNESS OF DEEP SEABED MINING, London, Oceana, 1980,
at 108-130. - -
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ocean floor, both phjsically and juridically.?!®

2.1 Section A. Physical Description

-t

2.1.1 Subsection One. The Deep Sea-Bed

2.1.1.1 1. CONTINENTAL HARGIN _ ' ’

Physically, the continental margin is

"the area of the sea floor adjacent to the continent and gen-
erally consisting of a continental shelf, slope, and rise,
thereby separating the continent from the abyssal- flain or
deep ocean bottom."1!3
The area of the continental margin is approx1mately 50° of .the total
land area of the world, and 20% of the total ocean,,*that is, over 72
million square kilometres.?® The physical appearances of the continen-

[4

12 “Deeb“ not merely conveys the physical perception of the depth of the

sea, but has the 1mp11cat10n that the area is most unlikely to lie
within the limits of national Jurlsdlctlon simply because.the shallow
submarine areas contiquous to the coast ‘are subject to the regime of
continental shelf and the deeper part of the submarine area will be
placed under a different legal regime though the emergence of the
regime of Exclusive Economic Zone and the 200-mile criterion for con-
tinental shelf has somehow undermined the direct conversion of legal
meaning by the word '"deep".

Physically, the term "sea" is seen as the water column overlying
the sea-bed:. Juridically, the word turns out to be complex because
some have the propensity of linking.the legal regime for the hlgh
seas wlth the legal regime for the deep sea-bed.

The noun "bed" dictates a conception of land and soil with their
characteristics of plain, plateau, trench,” trough, ridge, mount and
so on., Indeed, the International Court of Justice regarded the contl-
nental shelf as more akin to land than to sea,(see lorth Sea Cont%
nental shelf cases, ICJ Rep. para. 43.) , \
Langeraar, W., SURVEYING AND CHARTING THE SEA, Amsterdam,_ElseV1en,
1984, p.104. T T : '

19

2? "The ocean has two major topographic features: the continental margi
and the deep sea. The continental margin is that portion of the ocea
immediately adjacent to land. It in turn can.- be divided inte four
major parts: coastal region, continental shelf, dcontinental slope,
and continental rise." See David A. Ross, OPPORTUNITIES AND USES 0?
THE OCEAN, New York, Springer-Verlag, 1980, p.I135, 107, 11.
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tal margin vary considerably from place to place throughout the world.32!
Generally, however, several factors seem to suggest themselves to deter-
mine the width of the continental margin:

© (1) The Abruptness of the Gradient:

There is a sudden change of gradient from the province of the conti-

nental margin to that of the deep sea-bed.?2

J

11

Each of these features is defined below:

"Continental Shelf (in the geological sense): The zone adja-
cent to a continent (or arcund an island) and extending from the
low water line tq a depth at which there is usually a marked
increase of slope towards oceanic depth. :

Continéntal Slope. This is the slope seaward from the shelf
edge to the_beginning of a continental rise, or the point where
there is a general reduction in slope.

Continental Rise., This is the area of the ocean floor that
slopes oceanward more gently than does. the continental slope and
extends from the base of the continental slope. to the abyssal
depths, usually in 2,000 to 5,000 metres of water."

f (See supra note 19, at 104 )

Emery, K.D, ”Geological Limits of 'Continental Shelf'", 10 Ocean
Development and International Law (hereinafter cited as Ocean Dev. &
Int'l L.} 1- -12(1982), at i- -2.

“Conventionally, the edge is taken at 100 fathoms (or 200 metres)
but instances are known where the increase of slope occurs at more .
than 200 or less than 65 fathoms."

"That this slope is much steeper than that of the shelf follows from
the fact that the total area of the sea floor of the continental
shelf, i.e. between 0 and 200. m depth, amounts to 27,600,000 km |,
whereas the total surface bf the sea floor between 200 and 2,000 m
depth does not exceed 30, 500,000 km . The average gradient of the
continental shelf lies around 1 to 1,000. For the continental slope
this gradient lies between 1 to 40 and 1 to 6." -§qg supra note 19,

at 24. L
The table is from Langeraar, supra note 19, at 501%\

—
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Table 1: Sea floor areas with their limiting gradients and -- the
minimum and maximum distances of their outer limits "from .
baseline Jr?fﬁ o
Feature: (Gradients DeptHs ‘Distance of outer limit or

isobath from the base line’

________________________ o e e e A G e

. shelf 1/100-1/1000 0-200(metres) 20-200(kilometres)

slope:  1/10-1/50 200-2000 . 38-290
rise 1/90-1/500  2000-5000 308-1790
abyssal -
plain 1/600 hor. >5000 ———ie--
2500 m o
ispbath . --- - =--- 2500 83-540
| . \ - J

—_—_—— — —_— 4

The sediments on different sections of the continental margin vary
. . .

considerably. Fot example, theé sediments on the shelf is usﬁally thicker
than those on the slope or the rise. On the other hand, sediments on the

T

{3) The Depth of the Waters.:

- deep sea-bed are very thin.

The continental sheiff usually starting at the shallow water subma-
fine areé and spreading to no more than 200 meters deep, falls down to
2,000 meters deep or so after the 200 metre isobath within a very short
distance, followed by anothetr gentle and flat subma?ine area called the
rise,iwhich gradually mgrgés with the abyssgl‘plain at greabe; depth
something between 4,600 and 7,0b0 metres. Throughout the evolution of
the legal regime of continental shelf, this factor has played an

extremely important role.??

23 This -formula has been extensively used in Article 76.
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iil Distance from the Coast.:

It is always presumed that the proloﬂaétion of continental shelf can-

not be limitless. Actually, the physical continental margin varies

1

‘\’ - ' - ' - . »
betweegﬁﬁhféw miles, such as the eastern submarine area of the Pacific

along the coast of the south American_cgptinent, to a few hundreds'of
4

miles such as the area off the coast of the USSR on the Arctic. . Dis-

tance from the coast, due to. its convenience and importance, serves as
. ‘ 0 “ .
one of the key measurements to define the limit of the legal continental

—

-

- " shelf.

.

(5) ggmposifidn of the Underlying Rocks.:

etween the composition of the oceanic crist and the
cofitinental crust is noteworthy:
"The crustal structure beneath the deep sea and beneath the
continent is different, and the continental margin is the )
transitional area between the two. The crust is considerably
thicker under the continent and is composed of mainly of gran-

tic rock, whereas basaltic rocks are typical under the eanic
basin."2& ' ™
-

A

This bhsip distinction does not help very much in drawing the boundary
“1{}ine because .the Jgeomorphological théqge from the rise to the ocean
floor is generally very small; if the geological coa}inental margin was
to be used the boundary betwéen continental crust and oceanic crust may

be transitional in the area of interest."2%

% Ross, supra note 20, at 35. |

zs McMillann‘Duncan J., "The Extent of the Continental Shelf", 9 Hariﬁe
Pdlicy 148-156(1985), at 149.
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While an imprecise belt mrking the distinction between the two
. : w

crusts may be permissible in geology, it is certainly inappropriate to

insist upon such a belt as boundary between the continental margin and

_ﬁJ/ﬁhe deep dea-bed in law. Clearly, the transitional character of the con-

tinental margin prevents the limit of the deep sea-bed from being an

unequivocal demarcation, as one expects it to be., Conseguently, the

physical uncertainty would make the legal limits of_the'deep sea-bed

very vulnerable to manipulation by the coastal States.q<

2,1.1.2 2. THE DEEP SEA-BED

The deep sea-bed begins where the continental margin ends.

"It includes. the main ocean basins, trenches, rises, and the
ocean ridées, totals about 79.4% of the ocean and covers an
area of about 287 million square kilometres or about 110 wmil-
lion square miles.2?® 1In size the deep sea is about four times

the size of the continental margin.??
g

The scarcity of knowledge of the deep sea-bed means it not easy to

depict a genuine picture of the deep sea-bed. Several apparent features

are briefly described below. - ‘

J

26

27

Ross, supra note 20, at 132.

Table 2 is made by Ross, supra note 20,'at 13.

But another estimate is at variance with it. The deep sea-bed is
"an area of at least 225 million square kilométers, out of a total
area of the ocean which is abut 361 million square kilometers." See

‘Manobar Lal Sarin, "Reflection on the Progress HMade by the Third

United Nations Conference in Developing the Law of the Sea", in Rafa-
el Gutierréz Giraudot,{ed.), NEW DIRECTIONS IN INTERNATICNAL LAW -~
ESS5aYS IN HONOR OF WOlfgang_—Kbedﬁrqth - Festschrift zu Seinen 75.
Geburtstag, Frankfurt am Main, Campuéggsr}ag, 1982, (hereinafter cited
as Giraudot), pp.278-315, at 281. " - :

\ .

} T
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‘Table 2: Percehtage of the Deép Sea-Bed

abbysal oceanic other

plain ridges areas ' total
Pacific  43.0 .35.9 6.3 50.1
Atlantiec  739.3 32.3 2.7 . 26.0
Indian 49.2 .30.2 5.8 20.5
Arctic 0.0 4.2 6.8 3.4
Total 41.8 32.7 4.9 100.00
{ J
{1) Oceanic Ridges and Oceanic Islands.: -&f

~
i

Stretching out for thousands of miles, the oceanic ridges, as part of
the deep sea-bed complex, are just like mountain ridges under water, but
the composition of the oceanic ridges are in no way the same as the

mountain ridges that are found on the continent. Some oceanic ridges are

o=
rd

long and others are short.?® -

Oceanic islands are sometimes the higher part.of the oceanic ridges,

and sometimes the components of the seamounts or sea plateau. The three

great archipelagoés in the Pacific: Melanesia, Micronesia and Polynesia

- ry, Columbia University Palisades, New York, American Geographical
Society, copyright by Editions, Pierre Charren, Mercator Project
- 1:48,000,000 at the Eguator. :

Map: Major Topeographic Divisions of the Continental Margin, bathyqe-
tric studies by Bruce C. Heezen and Marie Tharp, Office of the Geog-
rapher, Department of State, USA, 1970, Mercator projection:
1:60,000,000. :

=
Map: WORLD OCEANS AND SEAS -- Maritime Claims by .Countries and Cat-

egories: 200-nautical mile éﬁElusiveseconomfs'isﬁes, by McBryde, F.
Webster, Washington, D.C., U.S., Transemantics, Inc., 1982. Approxi-
mate Scale: 1:53,080,000, ’

o
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.are such oceanic islands. Physically speaking, those cceanic islands do

.

not possess any geological continental shelf, because within their imme-

- diate vicinity, the depth of the sea can reach 5,000 or 6,000 metres or

.more (abyssal plain or trench).??

{2) Abyssal Plain.:

.

This is neormally a very flat area of the deep sea-bed with a thin

layer of sediment. Here the metal-rich manganese nodules usually 'lie.

- (3) Trenches and Troughs.:

Trenches and troughs are frequently found in the deep sea-bed. The

most conspicuous’ submarine area where trenches and troughs flourish, is

the Pacific ,Ocean; for example, the Philippine Trench, the Okinawa

R N -~
Trough, and Peru-Chile Trench.*® Some t;enches lie quite contiguocus to-~'"

29 Ibid.

-

30 Fisher, Robert L. and Revelle, Roger, 'The Trenches of the Pacific",
Scientific American (Nov. 1955). The notable trenches and troughs are

listed below:

name depth(meters) ‘location

Aleutian Trench

Kuril-Kamchatka Trench 'B,OOO

Japan Trench
Okinawa Trough

Ryukyu Trench
Sulu Trough
Philippine Trench
Ceram Trough

Java Trench
Ayu-Palau-Yap Trough
New Guinea Trough -
Mariana Trench

New Britain Trough
Scouth Soloman Trench

6,000 south of Aleutian
Archipelago 1
Southeast of Kuril -
Islands ) B
8,000 east of Housho of
Japan N
2,000 northwest of Ryukyu
‘Islands
7,000 east of Ryukyu Islands
5,000 west of the Philippines
9,000 east of the Philippines
5,000 within Indonesia
Archipelago
7,000 south of Java Island
7,000 east of the Philippines
2,000 north of New Guinea
10,000 near Mariana Islands
6,000 northeast of New Guinea
7.000 near Solomon Islands
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the coast, such as the Manila Trench off the Philippines, and others may
occur in far distance from any land or island, such as Ob Trench in the

Indian Ocean.

(4) Other Features of the Deep Sea-Bed.:

)
There are other features in the structure of the deep sea-bed, such

as sea plateaux, seamounts, fracture zones, escarpment, etc.

2.1.1.3 3. TYPES OF CONNECTION BETWEEN DEEP SEA-BED AND CONTINENTAL
MARGIN

(1) Trench-Trough -- Continental Slopeé. :

In some places, the deep sea-bed begins with the trench or tro&éﬁ
that terminates the continental margin by its slope. One notable example
is the Peru-Chile trench off the west coast of South AmMsican céntinentﬂ
and another is the Okinawa Trough off the east coast of Qbiﬁa.ll The

guestion was raised as to whether-such a trench or trough really cuts

off the continental margin, or mérely serves as part of its complex. It

'is ‘believed that such a trench or trough often has the effect of divid-

ing the deep sea-bed from the continental margin.
!
{2)- Abyssal Plain -~ Continental Rise.:
- K

’

A}

New Hebrides Trench 7,000 near New Hibrides
Hikurangi Trough 3,000 off New Zealand

Tonga Trench 9,000 near Tonga

Middle American Trench 4,000 west of Central America °
Peru-Chile Trench 6,000 west of South America

'! Though legally disputed, the Okinawa Trough geologically (subject to

different interpretations) separates the continental shelf of East
China Sea from the. oceanic.Ryukyu Island and oceanic Ryukyu Trench.
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Perhaps no type gf connection between the deep sea-bed and the conti-
nental margin is as common as is this one throughout the submarine area.
In some places, the abyssal'blain will be close to the coast, because
the rise does not extend too far away from the -continent. "But there do
appear situations where the abyssal plIain lies far far away from the
shoreiine, as'a result of the extensive reach of the continhental rise:
for examplé, that coff India, Sri Lanka.and Argentina.

(3) Oceanic Ridge -- Continental Margin.:

This type of connEELion is_féund on the submarine area off Iceland,

Namibia, India, Mozambique, and South Africa.??
2.1.2 Subsection Two. Resources of the Deep Sea-Bed

It has been revealed that -the deep sea-bed abounds in na&ural
resources. Presently, only the manganese nodules scattered over the flat
ocean floor arouse commercial interest. Professor W. Langeraar rightly

pointed out:

"Still untapped are the earth's inconceivably large metal‘
resources contained in the manganese nodules, irregularly

spherical shaped accretions named after the metal manganese

and its oxide, which is their main constituent. Their size may

vary from a few milimetres to some 30 centimetres. Their.
importahce, however, does not lie in the manganese, but in the

relative large percentage of other metals which they contain,

mainly nickel, copper and cobalt, with iron and zinc as less

valuablle additions."??

fus Rawskn and William B.F., drafted by Anastasia Sotiropoulos, spon-
sored by W.S5. Department of State, Office of the Geographer, 1978,
World Ocean Floor Panorama, copyright by Bruce C. Heezen and Marie
Tharp 1977, horizontal scale: 1:23,230,300.

2 Map: QSQ:: Floor Sediment and Polymetallic Nodules, by Martine Dre-

13 Supré note 19, at 72.
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2.1.2.1 1. DISTRIBUTION

Although nodules are discovered in 'every ocean, the most concentrated
zone is in the East Pacific, particularly the Clarien- Clipperton Frac-

ture 2one {CCFZ).

o
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; Map 1

Deposits of Ferromanganese Nodules in

the Pacific and Clarion-Clipperton Zone
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Source: Horn, D., Horn, B. and Delach, M., "Ocean Manganese Nodu]e{—/ﬁetal Yalues
and Mining Sites,” Technical Report.No, 4 | National Science Foundation,
1973. -
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"The area considered most valuable covers a territory of 200
km width and 1,500 km length between the Clarion and Clipper-
ton Fault Zone, approximately between 8 and 30 north lati-
tude and 131 and 145 west longitude. The nodule concentra-
tion density ranges from 8 to 20 kg/m under a water column of
about 3-5 km "I ) N

It is known _that nodules are located within the limits of ‘the lggal con-

[ 3
i

tinental shelf of Japan, Australia, Chile, Peru, Ecuador, Madagascar,

South Africa, the United States, and Sweden.?3% Many Pacific islands are

also in a position to own these nodules.36

o

2.1.2.2 2. APPEARANCE

HManganese nodules are potato-shaped with a varietynof irregulari-

_ties,?? uncovered or half-covered with a thin.layer of sediment of the

deep ocean floor.

"The most attractive nodules are spherical and range from a

centimetre or so to several tens of centimetres in diameter.
© In reality, though, spherical nodules are quite rare. Discor-
- dal or irregular shapes are much more common'l.3¢® .

N
-

14 4 Ocean Yearbook (1983), supra'note 1, at 113.

'S Supra note 32,
1¢ Supra note 32.

'7 Post, Alexandra Merle, DEEPSEA MINING AND THE' LAW OF THE SEA, The,

Hague, Martinus Nijihoff Publishers, 1983, at 11.

"Having the odd appearance of burnt black potatoes on the outside,
and ‘a visible onion-ring structure on the inside growing out from a
nucleus of small shells, shark's teeth, whale ducts, and the 1like,
manganese nodules are scattered about the surface of the ocean
floor."

' Heath, G. Ross, "Deep-Sea Ferromanganese Nodules", in W.G.Erhst and
J.G. Morin, Eds., THE ENVIRONMENT OF THE DEEP SEA, Englewood Cllffs
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-2.1.2.3 3. ORIGIN

The phenomenon that the existence of nodules is limited to areas

where pelag%c sediments are’ accumulating at rates of less than 7 ﬁ per
1 million ye€ars, inspires some to look for their 'origin.” Further
inveétigation suggests that nadules are rare or noé-existent on the
hemipelagic deposits of the continental margin.area, on the turbid abys-

sal plain, on the great deep-sea drift by bottom currents, or on calca-

reous and siliceous biogenic oozes along the equator and at high lati-

tude .0

2.1.2.4 G. COMMERCIAL FEASIBILITY

a4

To be commercially profitable, large quantities of manganese nodules
as well as a deqree of concentration is indispensable and it is estimat-
ed by Dr. Post that an . average density of nodules in an area of 5-10

kg/m be’ needed and nickel be at the level of rough 2%).%!
2.1.2.5 5. RENEWABILITY

The accretion rates of nodules are estimated to be between one to a

few milimetres per million years,“? ‘At such a slow pace of growth, it

1% Charlier, Roger H., "Water, Energy, and Nonliving Resources", 59959‘
note 34, at 1l14.

“¢ Heath, supra note 38, at 107.

“1 post, supra note 37, at 15. Also see Post, supra note 37, at 14.
3:"The commercial feasibility of nodule mining depends on: (1) the
" combined value of the metal content of the nodules, (2) the popula-
tion or concentration of nodules at the mine site, (3) the feasibili-
"ty and efficiency of recovery of nodules at a given water depth and
given area topography, and (4} the costs of nodule mining as compared

to costs for competitive land-based mining." {at 14}.

“? Heath, supra note 38, at 123-124.
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must be considered a non-renewable resoufce, when.compared with the
speed of recovefy and consumption. Unlike.fish and other living resourc-
es, the prime sites, once mined, will not be repléced for thousands of
years.*? Numbering altogether between 14 to 56, 10 or more of the prime

sites will be taken by the first generation of deep sea-bed miners.%*

To conclude, it is imperative to note that manganese nodules, though
lying between the sea-bed and the water éolumn, are nonétheless to be
mined or scooped with the inévitable linkage with the sea-bed itself. To
extract nodules, one has to ﬁse a given area of,éhe sea-bed for a period
of time, temporary tpouqh it may be. In this sense, nodules are insepa-

rable from its underlying sea-bed.

2.2 Section B. Legal Limits of the Deep Sca-Bed

P

The limits of the deep sea-bed, due to the elusive limits of national
jurisaiction that determines the former, have undergone séveral major
changes over the centuries. Therelis no doubt that in international
law, as 1t stands today, the ;ubmarinﬁ area under qatioﬁal jurisdiction
cannot be limitless. In other words, the deep sea-bed is not suscepti-

ble to being divided into natjonal lakes.*® -

“? Breen, -James H., "The 1982. Dispute Resolving . Agreemynt: The First.
Step Toward Unilateral Mining Outside the Law of the Sea Convention',
. 14 Ocean Dev. & Int'l L. 201-233(1984), at 227, note 65.

“* Dyke, Jon -Van and Yuen, Chfistopher, "'Common Heritage' v. 'Freedom

of the High Seas': Which Governs the Seabed?", 19 San Diego L.“R.

493-551(l982), at 510 note 70. ’
** The analysis by Mr. Kronmiller concerning ascertainment of the limits
of national jurisdiction is quite convincing. See Kronmiller, Theo-
dore G., THE LAWFULNESS OF DEEP SEABED MINING, London, Cceana, 1980,

dt 108-130. E
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The problem confronting us is not whether or not such a limit exii}s,

but rather where such a limit should be and why in law. Historically

’

when the law of the sea took shape, the only national non-functional

jurisdiction with regard to the submarine area was the legal regime of

the territorial sea. Later, some countries claimed or exercised exclu-

sive jurisdiction, in various forms, over the sedentary species, outside
: ‘ _ _ e

the submarine area of their territorial sea, but adjacent to their

[

coast. After World War II, the doctrine .and regime of the continental
shelf came into being. And with the adoption aﬁd signing of the 1982
Convention, the regime of the continental shelf, though not completely
restructured, embraced some not insignificant innovation§. As emphasized
earlier, the limits of the deep sea-bed depend, to a great extent, on

the seaward limits of the continental shelf of the coastal States.

In contemporary international law, the submarine area is divided into

S

five zones for legal purposes :

(a) internal waters submarine area, where sovereignty pervades the

sea-bed and the subsoil;

(b) territorial sea, vhere the same sovereignty applies to the sea-

bed and the subsoil;

K

{c) exclusive economic zone, where the sea-bed and the subsoil are

-
-

- subject to sovereign rights concerning 1living and non-living

.resources;

{d) continental shelf, where the'sea-bed'gnd its- subsoil are subject

ar

to exclusive sovereign rights with'.?ggbect to both living
L}

resources belonging to sedentary species and non-living natural

resources;
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(e) the deep sea-bed and its subsoil beyond national juris@iction.“‘

« In accordance with the chronologigal evolution of the regime applica-

ble to .the submarine area, I will proceed under three subheadings in

this section:

(1) legal limits of tﬂe deep sea-bed prior to the emergence of the
regime of the continental shelf;

(2) legal limits of the deep sea-bed pesterior to the birth of the

e regime of the continental shelf;

”

{3) legal limits of the deep sea-bed in the 1982 Convention on the

Law of the Sea.

2.2.1 Subsection One. Legal Limits of the Deep Sea-Bed Prior to the

Emergence of the Regime of Continental Shelf

Before the regime of continental shelf, there were three sorts of

o

nen-functicnal national maritime jurisdiction: internal waters, terri-
[ .

torial sea, and contiguous zone, with the instances of sedéntary species
. : . 4 . ’

as a rare addition. Besides, historical” title might come into play

eiphér over thelsea or over the submarine area, but rarely in the latter

dcése. The #ubmarine'ﬁrea within .internal waters was under complete sov-

ereigntx of coastal States, as was the contiguous zone for the purpose

of regulating sanitary, fiscal, immigration, and customs matters, having

nothing to do with submarine area. Over the submarine area of the terri-

torial sea, most coastal States exercised sovereignty up to a limit of
three nautical miles from the low-tide nfark of the cocast. However,

Scandinavian countries insisted upon a four-mile territorial sea, and

%% 0'Connell, D.P., THE INTERNATIONAL LAW OF THE SEA, v. 1, Oxford,
Clarendon Pr., 1982, at 439. T o
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Russia, twelve miles since 1909. Beyond this limit lay the unknoﬁﬁ

great submarine areas not subject to sovereignty of any State.

With regard to sedentary species that lay on the submarine area out-

-

side the jurisdiction of territorial sea, a number of States asserted

their exclusive rights to exploit such resources.*’ But compared-with
the widespread practice of three-mile limit of territorial sea, this wasf
an gxceptién to the rule. Thus, it was observed:

"Before the doctrine .of the Continental Shelf emerged as a
positive rule of international law, the seabed beyond the lim-
its of national jurisdiction embraces the abyssal ocean floor
as well as the continental margin up to the seaward limit of
the coastal State's territorial sea."“®

4

It is an undisputed fact the non-functional 'national jurisdiction

went as far as the outer limit of territorial sea. The precedent of sed-

" entary species, though acquiesced in by other States, did not alter the

basic picture that the assertion of sovereignty was based upon contigu-
ity to the coast and long usage, not effective occupation. I wéll refer
to this question in more detail in connection with the doctrine of res

nullius below.

I I

1

“% The author went on: "Indeed, scientists were not even aware of the

“geomorphic difference between the continental shelf and deeper seabed
area until the late nineteenth century. It was not until tihe middle
of the twenties century that this geomorphic difference was recogniz-
ed in international law, and a distinction was made between the con-
tinental shelf and the deeper submarine areas." ./,f’“»%\\

" See Gibson, R. Sebastian, "An Illusion of Cam {bt,»the Vai}dity of a
Claim, and the Consequences of the Negotiations: the Greaf\ﬂggglg&

Spectacle", 13 San Diego L. R. 667-706(1976”, at 674,

’—_—/-—
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2277 Jubsection Two. Legal Limits of the Deep Sea-Bed Posterior to
' — . [
~ - the Birth of the Regime of the Continental Shelf

-

'

The complietion of the law-makin§ process of the continental shelf was
! )

effected with a series of eveﬁts} the 1945 Truman Continental Shelf

Progclamation oﬁ the United States: ﬁhe assertion of a 200 mile resource

zone by a group of Latin Americaﬁ'countries} the deliberations within

b

-+

.

the InternationaIVLawgCommission in the 1950's; widespread support evi-**

denced by State practice; scholarly opinions; and,” finally, the adoption
of the 1958 Geneva Convention on the Continental Shelf. The evolution

was so swift that its legal implications were not entirely clear until
v ‘
the issue of the deep sea-bed surfaced. »

Article 1 of the Continental Shelf Convention provides:

bl

"For the purpose of these Articles, the term ‘'continental
shelf' is used as referring (a) to the seabed and subsoil of
the.gﬁgmarine areas adjacent to the coast but outside the area
of the territorial sea to a depth of 200 metres or, beyond
that limit to wherg the depth of the superjacent waters admits
of the exploitation of the natural resources of the said area;
(b) to the seabed and subsoil of similar submarine areas adja-
_cent to the coasts of islands." N

0f the two criteria ﬁtipulated in this Article, the 200-metre isobath

test, imperfect as it may appear, offered a workable and objective stan-

dardkto-determine the ofiter limit'of continental shelf. On ¢he other
- g . .

hand, the exploitability tesE, bdsed upon thehelusivé and fluid concep-

‘tion of the progress of marine technology, introduced a.subjective and

uncerfafﬁ element into the delineation, which was to destabiiize the

whole structure of the intricate network of the law of the sea. The

réstriction‘imposéd upon the exploitabik@tyjtest by the neotion of adja-

~ Ty

4

\\\\)
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cency, was meaningful merely in the sense that the littoral State$ were
barred from extending indefinitely their non-functional jurisdiction far

into the deep sea-bed, with the precise limit of continental shelf open

" to encourage States to gobble up the vast submarine area outside the

200-metre isobath. This\ﬂgs at odds with the proposition that boundless
furtherance of coastal States!' juriédiction over the vast submarine area
was impermissibleé in international law. The only remaining method to
check such a trend, was toldetermine the conditions to apply exploit-
ability test, in conformity with customary international- law, which

itself remained vague on the novel regime of the continental shelf.“?

-

A provision on sedentary species was inserted in Article 2 (4) of the

Coﬁtinental Shelf Corvention, evidencing the incorporation of the prece-

oo

dential value of sedentary species into t regime of the continental

/,//' o %

~

shelf. 5

2.2.3 Subsection Three. Legal 'Limits of tfic Deep Sca-Bed in the 1982

Convent ion on the Law of tgpfﬂﬁq\\\\

2.2.3.1° . COMMENT ON ARTICLE 1 (1)

There are two provisions in the Convention relevant to the limits of
the deep sea-bed. Article.l (1) defines the "Area" as follows:

"'area' means the sea-bed and ocean floor and subsoil thereof
beyond the limits of\hational jurisdicfion."

¢
v
i
\
1

exploitability criteripn when they enlarged their jurisdiction
because the exploitability test, as it was assgciated with the
advanced technology, favored undoubtedly the industrial States and
only gave them the posslibility of expansion in practical terms. What
the coastal States counted upon was still the inherance underpinning
which was the basis of the regime of continental .shelf.

“3 In reality,  though, 'Wgst coastal States did not rely upon the
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Two comments are at point on this provision. First, it is often pre-

sumed that 'national jurisdiction' means present day national jurisdiE:

“tion. This presumption is in no way guaranteed, because it is doubtful

whether "national jurisdiction™ is equal to '"present day national juris-
diction", or some national jurisdiction of the past. The related resolu-
tions of the General Assembly, scmetimes used the qualifying adjective
"present day", and sometimes not.®? The draft - -articles drawn up by the
Sea-Bed Committee and considered by the First Committee) comprised four
aptions. Only alLérnative. {(c) was adopted as ﬁhe final text, as it
appeared in the‘1982_ Convention.®? Thus, the..insufficient atﬁention
given to this provisicn has resuifhd in temporal ambiguity of the juris-
diction. However, in ligbt‘of—the_égcpdthat Article 1{1) is within fhe
Convention, the meaning of the phrase "national jurisdiction" must be
construed as that provided by the Convention -itself, name}y, national

-+

jurisdiction over continental shelf as contained in Article 76.

Sccond? there is also a spatial uncertainty, for the ph;ase "national
jurisdiction" does not specify whether it refers éo non-functioenal or
functional jurisdiction, since both ﬁypes of national jurjsdiction exist
in the Convention. If it means functional jurisdiction, thé jurisdiction

of a flag ship, as has been argued, would be the u%timate limit of

_bhatiecnal jurisdiction.®? So, it must be nen-functional jurisdiction,

Fad

%% For instance, the Moratorium Resolution used the phrase "present
national jurisdiction", while the Principles Declaration omitted it.

“51 UN Doc. A/CONF.62/C.1/L.3.

The other three alternatives are : 500-meter isobath plus 200-mile
limit;' seaward of the outer limit of the coastal sea-bed area; and
outer lower edge of the continental margin which adjoins the abyssal
plains plus the 200-mile criterion.
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-2.2.3.2 2. OVERVIEW OF ARTICLE 76

ks

» outer limit of continental shelf.%?

7
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akin to territorial jurisdiction.

This Article consists of detgiled_ﬁnd complex formulae defining the

Five key concepts have been employed to determine the limits:

{a) natural prolonygation of land territory (paragraph-1);
(b) continental margin (paragraph 2}; | |

(c) outer edge of the continental mafginj{pafagraph 4-<a>)f
(d) foot of the continental slope (paragraph 4 ;b>); and

{e) submarine elevagiops (paragraph 6).%"

[

Of these, the last three are more specific than the first two, and

hence more useful in identifying where the outer limit lies. The first

two concepts may be more valuable in judging ryhat the continental shelf

513

s

52 Oxman, Bernard H., "The Third United Nations\Conference on the Law of

the Sea: the Tenth Session (1981)", 76 American Journal of Interna-
tienal Law (hereinafter cited as AJIL)} 1-23(1982), at 18.

"The Draft Convention describes precise coastal zones with precise
limits, in particular the territorial sea, .the wxclusive economic
zone, and the continental shelf. No one. of the provisions regarding
these areas uses the term 'national jurisdiction'. Expressis verbis,
there are no 'limits of national jurisdiction' in the Convention.
Indeed, flag States exercise 'ng}ional jurisdiction' wherever their
shipﬁ go ... Thus, for all the attention being paid to the content of
thg,dommon heritage principle, the Draft Convention does not contain
a-correct definition of the limits of the 'Area' that is the common
heritage, and accordingly does not contain a properly defined prohib-
ition on claims beyond 200 miles or the continental margin."

4 useful diagram of Article 76 was provided by Professor Oxman, Ber-
nard H., "The Third United Nations Conference on the Law of the Sea:
the Ninth Session(1980)", 75 AJIL 211-256(198l), at 229. It is
reproduced as Appendix B. '_*_ :

Allot, Philip, "Power Sharing in the Law of the Sea", 77 AJIL
1-30(1983), at 17-18. .. -

-

-
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. ation may well arise over where the foot of the slope lies, and by what
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is,” and whether it is existent rather than in locating where it ends.

The outer edge of the continental margin is qualified by the 350 nau-

tical "mile line fram the baseline, or 100 nautical mile limit from. .

2,500-metre iscbath, if the physical margin extends beyond the 200 nau-
tical miles, and further thaﬂ:;he other twe limits. Consequently, the
outer edge of continental margin is effective, only when the continental

.margin goes beyond the 200-mile limit, but not up to either the 350-mile

limit, or the 100-mile limit from the 2,500-metre isobath.
The foot of the continental slope, though crucial to the demarcation,
has not been properly defined in the Convention, and a troublesome situ-

[

standard this is determined.®®

Submarine elevations that are natural components of the continental
margin are not easily distinguishable from the oceanic ridges, such as

the submarine elevation off Iceland.

In principle, therefore, there are at least five possible outer lim-

its of continental shélf:

!

AN

** Hedberg, Hollis 0., "A Critique of Boundary Provisions in the Law of
the Sea Treaty", 12 Ocean Dev. & Int'l L. 337-342(1982-83), at 339.

.-



33

nental margin reaches further than 350 miles, and there
is an absence of submarine elevations that comprise
natural components of the continental margin.

»

| 1----200 miles----|

I\ ' I

| shelf\ |

I ‘\ slope I .

| abyssal plain .

Figure 1: 200-Mile Limit. 200 miles from baseline, which is
applicable to the situation where the physical conti-
nental margin ends within 200 miles of the baseline.

e
i
ahal
| |-outer edge of margin-|

i \ I

| shelf \ I

| \ slope [ ‘ _

| \ | abyssal plain

| tica \ -

Figure 2: Outer Edge of the Margin. The outer -edge of continen- .
tal margin, when ' the physical margin sits between .
200-miles and 350 miles, or 100 miles from 2,500-metre
isobath. SN

.
-
| |--- 350-mile limit ----|

i \

| shelf \ \ | !

| "\ slope | ‘ .

I "\ | abyssal plain

| ris \

Figure 3: 350-Mile Limit. 350-mile limit, if the physical conti-

I
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1 |--- 100-mile --~| ' .
- \ | i ’ .
| shelf \| 2500-meter | o .
| slope\ . | abyssal plain ‘ .
| rise \ _ : ' .

[ .

Figure 4: 100-Mile Limit from 2500-meter .Isobath. 100-mile limit .
' - seaward from the 2,500-metre isobath, when the conti-
nental margin stretches outside the 200-mile line and
within or extending beyond the 350-mile line, and there
is no submarine elevation that can be regarded as the
natural compeonent of the continental margin.

r 1
| |-- outer limit by elevations --|
| \_ o S -
| ’ shelf \ | \ o |
| slope.l_/ A VA
| elevations v ,
| abyssal plain

Figure 5: Outer Limit by Submarine Elevations. The outer limit
~  set by submarine elevations that are natural compo-
nents of the ¢ontinental margin, such as its plateau,
rises, caps, banks, and spurs beyond the 350-mile con-
tour.

2.2.3.3 3. SOHE WORDING AMBIGUITIES

ill Distinction between "Continental Shelf" and "Shelf":

Some ‘textual ambiguities-have been found with regard to the use of
some terms. It 1s inconceivable that "continental shelf" in paragraph 1

will be the same as "shelf" in paragraph 3.%¢ 1Indeed, the legal conti-

¥¢ Langeraar, supra note 19, at 500.

"This would mean that the outer edge of the continental margin in

;

5.
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nental shelf in the case where it exceeds 200 miles, might well be equal
to the physical gonFinent%l margin. However, as can be discerned, "“out-
er lim;ts" is used for '"continental shelf", while "outer edge" is chosen
for "continental margin", which ﬁay be an indicatioh that those nuances

-

are ihtgntionally designed to avoid confusions between continental shelf

-and continental margin, and between the legal continental shelf and the

shelf as a component of the continental, margin.

{(2) Distinction between "the Rise! and "Rises":

Similarly, "the rise" in paragraph 3 differs from the ‘'rises" in
p;ragraph 6. The former is a gentle and £flat submarine area, usually
extensive,‘whereas the latter is a-submarine elevat;on that is a natural
component of the continental margin and guite possibly very small, as it
may resemble a small.méunt. Were "the rise'" in paragraph 3 the same as
the “rises" in paragraph 6, there would be no need of specifically list-
ing the '"rises" in paragrégh 61-Converse1y, the cut-off provisions in
éstablishing the outer edge of continental‘hazgin, i1.e. the outer edge

: , ‘ N -
of the continental rise in the sense of paragraph-3, which purports to

- terminate the legal continental shelf, not at the natural outermost edge

of the continental rise that may well exceed 350 miles, but within 350

miles (at the middle of the physical continental rise in such circum-
stances), would be paralized. &nd the wholé'éystem under Article 76

would contain serious conflicting provisions. Henceforth, the correct

interpretation of '"the rise" in paragraph 3 is not at all identical to

the "rises" in paragraph 6.

paragraph 1 coincide with the outer edge of the rise in paragraph 3.
This also implies that the shelf- i paragraph 3 cannot be the conti-
nental shelf in paragraph 1." e
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(3) bistinction between "Land Territory' and "Land Mass":

-
Another vagueness is the wording pertaining te prolongation. In para-

graph 1, it is khe "natural prolongation of its land territory", while
5
in paragraph 3, it becpmes the “submerged prolongation of the land mass
of the coastal States." This subtle difference might not be so impres-
sive, if the phrase "land territory" conveyed identical meaning, as does.
the phrase "landmass". The questiﬁn pertains to whether a small piece of
land territory (it couid be an isiand), will be entitled to possess con-
tinental margin beyond 200 miles, or only the land mass of the coastal
. :
States would be bestowed with the continental margin beyond 200 miles.
The phrase in paragraph 3 may simply describe the physical co%tinental

margin, which is normally attached to the land mass lnstead of 1sland

In llght of the choice .of expressions and other considerations, “sub-

.merged prolongatlon of the land mass of the coastal States' in‘paragraph

3 seems more suitable to the case where the physical continentgl margin
goés beyond 200 miles. On the other hand, "natural pfolongation of its
land tefritory“_in para;raph l,lmay imply the legal nature of the conti-
nental shelf, that 1is, coastal States have exclusive sovereign rights

over it,.indeéendent of a need to claim or actually exercise over the .

area, in short, an inherent title.

2.2.3.4 4. DEFINITION OF THE FOOT OF THE CONTINENTAL SLOPE AND -

SEDIMENTARY ROCK

The 1982 Convention adopted thé Irish formula which put the concept

of the foot of the continental slope in a key position, as it appears in
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paragraph 4(a)<i>, 4(a)<ii>, and 4(b).®*7 The foot:of the continental
slope is defined as "the point of maximum change in gradient at its base
in the absence of evidence to the contrary." The criticism that the Con-
vention merely shifted the problem of defining-the foot of the continen-
tal slope to tbat'bf defining the base of the conti5ental slope, seems
tg be justifiable.%® Coastai States may manipulate this to satisfy

their claihs, Ihough'they are. confined to between 200'miles and 350

miles, or to between 200 miles and 100 miles from the 2,500 metre 1iso-

Bath.

It seems .that the foot of the continental slope cannot in any event
be based upon oceanic crust, since the definition of ceontinental shelf

imposes this restriction. Besides, whatever evidence could be regarded

. to indicate that a particular foot of the slope is not located on the

point at the maximum gradient, needs to be determined. However, the

F

37 Ireland: Continental Shelf (Article 62 of the Revised Single Hegoti-
ating Text, Revision II), 10 ARugust 1976, in Renate Platzoder, compi-
lator and editor, THIRD UNITED NATIONS CONFERENCE ON THE LAW OF THE
SEA: DOCUMENTS, v.IV, Dobbs Ferry, Oceana Publication Inc., 1983,
{hereinafter cited as Platzoder), pp.456-466.

¢ Hedberg, supra note 55, at 339,

""The 'foot of the continental slope' cap be better defined as the
lowest point in the 'occeanwardmost' major course of downwaxd inclina-
tion in the generally descending profile of the continental slope,
beyond which the gradient either flattens very gently to merge even-
tually with the abyssal plain, or reverses to form the other side of
an oceanic trench." :

Another view held: "It could be argued that morphological charac-
teristics should be the sole determinant of the foot of the slope.
However, in view of the relationship between the land mass of the,
coastal State and the continental margin, it would be inconsistent -
for the foot of the slope to be on oceanic crust. It seems raasonable
where there is ambiguity in the positioning of the foot of the slope
to use geological evidence to support a claim. (McMillan, supra note
25, at 149). : T ’
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scarcity of data and information on the foot of the slope makes it dif-

ficult to accurately determine where the foot of the slope lies.®®

"Another possible loophole is the definitional problem of sedimentary

rocks, which is seen by some geoloéists to include unconsolidated, as

wwell as consolidated sediments, and by other geologisEs to encompass

only consolidated sediment.®® This confusion could well alter the outer

limit of the continental shelf. The discretionary power is vested in the

?

coastal States, as will become clearer in a subsequent analysis.®!

Hopefully, the Commission on the Limits of the Continental Shelf will

-

clarify and elaborate these problems, when making recommendations to the

coastél States.

LY

There is an exception to 4(a)<i> (which spells out the use of sedi-

mentary rocks in measuring the distance from the foot of the slope to

somewhgre on the rise), which applies to the continental shelf of Sri

59

&0

€1l

McMillan, supra note 25, at 156.

"The main determinants of the accuracy with which the edge of the
continental margin can be determined using the formulae are the
nature of the foot of the slope, and the paucity of information on
strata velocities in rocks outward from the foot of the slope in many
parts of the world.,"

a

McMillan, supra note 25, at'150. )

"The boundary between metamorphic rocks and diagenetically altered
sedimentary is often hard to determine. Additionally, some rocks, eg
volcaniclastic rocks, can be classified as either sedimentary or
igneous depending on the purpose of the classification.

The term 'rock' is often defined geologically as including uncon-
solidated mineral matter; however in common language and amongst oth-

er professions the term usually o¢nly refers to consolidated materi-
al." - - ‘

Pardo, Arvid, "The Convention on. the Law of the Sea: A Prelinmrinary
‘Appraisal", 20 San Diego L. R. 489-503(1983), at 499,
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Lanka and other countries contiguous to the southern part of the Bay of

‘Bengal, where the thickness of the sediment is calculated to be not less

-/

2.2.3.5 5. SUBMARINE ELEVATIONS THKAT CONSTITUTE NATURAL COMPONENTS OF

, THE CONTINENTAL MARGIN, AND OCEANIC RIDGE

At £irst‘glénce at paragraﬁh 6 of Article 76, one gets the impression
that thé.draftsman intended to prevent paragraph 5 fréﬁ applying to sub-
marine elevations that are natural components of the continental margi;.
and the 350 mile cut-qff 1s geared to the formula of 100 miles from the

2,500 metre isobath, even if the latter might provide further limits for

the outer edge of the continental margin.

It is observed that : ,
"Ridges are long, narrow elevations with relatively steep
sides. They may be of two basic kinds: submarine ridges con-
stituting a natural prolongation of the land mass, or oceanic
ridges formed by an upward thrust of oceanic crust".®?
Lack of data about the composition of the sea ridges, oceanic or sub-
marine, will further, disturb the already murky waters over whether they

. . v , . : . .
belong to oceanic rifges or submarine ridges. Oceanic ridges are

expressly precluded from the domain of the legal continental shelf in

-

$2 annex I1 to the Final Act of UNCLOS III, "Statem@nt of Understanding
Concerning a Specific Method To Be Used In Establishing the OQuter
Edge of the Continental Margin®.

53 0'Connell, supfa note 46, at 496,

Examples of oceanic ridges include: the Mid Atlantic Oceanic Ridge
extending southward of Iceland, the Nazco Ridge off the coast of
.Peru, the Walfisch Ridge off HNamibia, Walters Shoals, and Southwest
Indian Ocean Ridge to the south of Madagascar. :
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the Convention.®* The question left to be answered is what difference
exists between submarine ridges and oceanic ridges. Article 76, however,

is silent on this point. Haﬁy expressed .their concern about the situ-

ation that the coastal States may well make use of this imperfection to

- -
LY

extend their continental shelf.®5 These concerns are not without rea-
son, for the failure to delimit neatly the boundary on sea ridges could
well trigger another dangerous movement of national enclosure of the

ever-diminishing international sea-bed area. If the coastal .States can <

succeed in proving this feature to be of continental crust rather_than

oceanic crust, then the 350-mile llmlt is not going to appl L%  Pro-

fessor V.E. Mckelvey 1llustrates

“"Could it be a}gued that the submarine ridges of the first
sentence of paragraph 6 refer to ridges that aré natural com-
ponents of the ocean floor, but that might be considered to be
prolongations of an island (as the Mid-Atlantic Ridge could be
of Iceland) or of a land mass (as Walvis Ridge might be of
Namibia), and where national jurisdiction under paragraphs
4(a)<ii> and 5 might be considered to extend outward from the
base of the ridge or from the 27500 meter lsobath for long
distance?"¢7?

¢4 0'Connell, supra note 46, at 496,

€3 Alexander, Lewis M., "“the Ocean Enclosure Movement: Inventory and
Prospect”, 20 San Diego L.R. 561-594(1983), at 584; also see McMil-
lan, supra note 25, at 151.

*% McKelvey, V.E., "Interpretation of the UNCLOS III Definition of the
Continental Shelf", in Douglas M. Johnston and Norman "G. Letalik
eds., Proceedings, Law of the Sea Institute, 16th Annual Conf., June
21-24, 1982, Ha}ifax, | Canada 1984, at 469.

"The point is, however, that regardless of what a feature had been
called -- be it a ridge, plateau, rise or whatever -- If it can be
shown to be a natural component of the continental margin, the second
sentence of paragraph 6 clearly provides that the 350-mile limit not
apply."

I3

€7 Ibid.. at 469.

Besides, there are other submarine ridges that are probably sus-
ceptible of being claimed, such as Shirshov ridge off USSR, Menclesi-
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On this pqiqt, the last sentence of paragraph 3 is of assistance. If

the submarine ridges in paragraph 6 are of oceanic character, they can-

r

not be considered as the prolongétion of the coastal States. Besides,

- the second sentence of paragraph 6 names several features ({plateaux,

rises, caps, banks and spurs) as submarine elevations, without mention-

ing anything about ridges. Again, the determinant factor ié'the composi-
- ' v -

tion of any such feature. Furtheemore, customary international law rec-

ognizes the notion of adjacency which restricts the indefinite extension

of the continental shelf of the coastal States. It should be abundantly

clear that submarine elevations are distinct. from submarine }idges, noﬁ

only by virtue of geological composition; but also because of geomorpho-
. . .

logical differences.

In view of the nature and definition of continental shelf as reflect-
ed in paragraph-1 and 3, however, the abyssal plain and ocean floor are
not susceptible of national jurisdiction so as to avoid any fundamental

conflict with the very nature of the regime of continental shelf.
2.2.3.6 6. THE ISSUE OF THE CONTINENTAL SHELF OF ISLANDS
/

There has-grown a fear that the deep sea-bed beyond national juris-
diction will be put into danger, unless the many small islands Scattered
throughout the oceans, the Pacific in particular, are denied the right

. *’
to claim their own continental shelf or EEZ. For example, in or near the

no Ridge off US, Kelvin Seamounts off US east coast, Cocos Ridge off
Central America, Carnegie Ridge off Columbia, Nazca Ridge off Peru,
Ninety East Ridge off Nicobar and Andaman Islands of- India, Chagos

. Laccadive Ridge off India, Mozambigue Ridge off Mozambigue and South

&frica, and Murray Ridge off Parkistan. See supra note 28.

Map: General Bathymetric Chart of the Oceans (GEBCO), S5th ed.,
1:10,000,000, Ottawa, CanadiEE/Hydrographic Service, 1978.
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noQu1e~rich Clipperton-Clarion Fracture Zone, at léast' the follo;ing
ﬁslands present threats to éhe'area beyond‘ﬂational,jurisdiction: Islas
Revilla Gizedo of Mexico, Clipperfon Island of‘francq, and Line -Islands
of the U.S. ;hd the U.K.%% Some of them are uninhabited, like Islas
Revilla Gezido and Clipperton, and some sustain human habitation, like

]

Line Islands.

The 1982 Convention groups, islands into two kinds (Article 121):
islands that can "sustain human habitation" and "economic¢ life of its
oun"; and rocks that "cannot sustain human habitation or economic life

of its own." The former are entitled to possess both continental shelf

and EEZ, whereas the latter have no continental shelf or EEZ. Besides,

the definition of an island is provided: "an island“is a naturally
. <

: \
formed area of' land, surrounded by water, which is above water at high

[

tide". The blurring line between island and rock will cop}ribute to the

real danger of bffering all islands and rocks continentaf}sﬁélf and EEZ.

b

Sustainability of human habitation and economic life of its own are very

. elastic, because with the progress of technology, almost every.island or

rock are capable of being made iﬂhabitable for human species, and sus-

Al

tainable of its own economic life. &As' a result;rjfis criterion will be

rendered increasingly irrelevant.®® Should this become reality, the
area reserved as the common heritage of mankind would be diminished fur-

. . . ‘
ther, and could be as!small as one third of the submarine area of the

S
L]

PR
€% Alexander, supra note 65, at 583-584.

¢* Dyke, John M. Van and Breoks, Robert A., "Uninhabited Islands: Their
Impact on' the Ownership of the Ocean's Resources", 12 Ocean Dev. &
Int'l. L. 285-300 (|982-83); Verner, Jimmy L., 'Jr., "Legal Claims to
Newly Emerged Islands", 15 San Diego L. R. 525-545(1978); Synopsis,
14 San Diego L. R. 732(1977). T : o

n
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worid, as compared with the . two-thirds under national jurisdiction.
Thié picture, after a1l, is not fanciful even at pfésent. The deep sea-
bed mining wiIl be conducted by coastal States such as Francé (through
its Polynes{én ﬁossessions), Mexico, éhile, Ecuador, the U.S., the U.K.,
fapan, and A&st{alia" by‘virtue‘df the islands they possessl’“' The
importance of_isiands in acquiring continental shelf and EEZ cannot be
better demonstrated than in the controveésy between the U.S. and Japan

- ~
- ~ ~
over the recently discovered submerged islands™in the Pacific.”!

, ' ‘ . \
AR ] _
To check this undesired trend, we are bound to adopt a. restrictive

interpretation of the prcvisions on island regﬁme in the Convention.
That 1is, size should be taken into account in determining whether it is

a rock or an island.?? Sustainability c¢f human habitation should not be

construed as to embrace prospective habitation and a time limit should®

be worked out for the determiQSETbndaanll the islands and rocks. Eco-
nomic life should be interpreted in such a way that the island in ques-

tion be the principal base or link in a chain of economic activities.
L]

79 Borgese, Elisabeth Mann, "The Role of the Sea-Bed Authority in the
'80s and '9Ns -- the Common Heritage of Mankind", in Rene-Jean
Dupuy, (ed.), THE SETTLEMENT OF DASPUTES ON THE NEW NATURAL RESOURCES,
workshop, the Hague, 8-10 November 1982, The Hague, Martinus Nijihoff
Publishers, 1983. at 38. .

71 pyke and Brooks, supra note 69, at 269.
72 For an excellent discussion about islands, see Hodgson, Robert D.,
"Islands: Normal and Special Circumstances" in LAW gf THE SEA; THE
EMERGING REGIME OF THE OCEA&NS, Ballinger Publishing Co., 1973, at
150-151. Four caﬁgaoffgé are suggested: '

i.' rocks, less than 0.001 sq mile in area;

ii. islets, between 0.001 and 1 sq mile; .

iii. isles. greater than 1 sq mile but not more than 1,000 sq

miles;
iyv. islands, Targer than'l,000 miles.

v
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2.2.3.7 7. THE ROLE OF THE COHMISSION ON THE LIKITS OF THE CONTINENTAL
SHELF (CLCS)

+

The Commission on the Limits of the Continental Shelf‘(CLCS), out-

4

lined in Annex II of the Convention, is to: H
_"consider the data and other material sgpmi,t-i’ted by coastal
States concerning the outer limits of the continental shelf in
areas where those limits extend beyond 200 nautical miles, and
to make recommendation in accordance with Afticle 76 and the
Statement of Understanding ; and to provide scientific and
technical advice, if requested by the coastal State concerned
during the preparation of the data." (Article 3<i>)

The CLCS shall be composed of 2@ members, who will stay for a term of
five years and are eligible for reelection. The coastal State that

intends to establish the outer limits of its continental shelf exceeding

200 miles, shall submit a ggocument containing the delineation, as well

.as scientific and technical data for such délimitation. The CLCS shall,

on the basis of the submission, make a recommendation to the coastal

.State and to the Secretary-Ggheral of the United Mations. If the coastal

-

State accepts the recommendation and delimits the line accordingly, the

limits as drawn shall be final and binding. If the coastal State disa-
grees on the recommendation, it should present a revised or new submis-

-

sion -to the Commission.

Because of the textual, as well as interpretative and applicative
problems w;'Lth Vthe outer‘ limit of continental shélf, there is a wide-
spreac‘! expectatibn that the CLC5 will solve or ease these problems,
before the;y become wor'se, and will serve as an effective vehicle to .
reduce disputes between coastal States a.nd the International Sea-Bed

Authority. Due to the fact that ISA is not given any role in defining
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the limits of the area beyond national jurisdiction,’? the role of CLCS

is growing and hopefully some kind of cooperation will eventually devel-
oped between the CLCS and the ISA. This will greatly aid in the delimi-

tation of the &g:b sea-bed.

2.2.3.8 8. LEGAL STANDING OF ARTICLE 76 OF THE CONVENTION

As a whole, Article 76 1is a mixture- of customary international law

and conventional rules. Conventfﬁnally, the Convention has witnessed
widespread support. Perhaps it is safe to regard Article 76 as a set of

emerging treaty rules. Customarily, it has been stated:
. e,
"Except for the technicalities of delineation, and the “grant-
ing of seabed rights to States with continental shelf narrowver
than 200 nautical miles, the Draft ‘Caracas Convention provi-
sions may be taken to represent the present positioen in cus-
tomary international law."7%

This statement seems to overlook the problematic technicalities in

Article 76. As a matter of fact, it is the detailed provisions that

" result in disagreement ameng States. Precisely, it is thelquestion of

how far and by what criteria a State can have its continental shelf that

divides States.

7% Pardo, supra note 6!, at 499, note 42,

Mart. 134 is cryptic, but it seems that the future Authority:

{a) must passively wait notification by coastal States of the
limits of their continental shelf:

{b) may not question in any way the limits notified to it;

{(c) may not remind any coastal State of its obligation to estab-
lish firm limits to its continental shelf; and '

(d) may not establish/brovisional boundaries for the Internation-
al Seabed Area in the event that coastal State notifications
are delayed.”

% Q'Connell, supra note 46, at 497.
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However, this is not to say thﬁtn; State can liggtly ignore or disre-
gard the detailed provisions of Article 76, eveh the technicalities ih
it. Besides, even the United States and other States that have thus far
declined to sign the 1982 Convention, allege that théy will abide by the
terms of the Convention other than those concerning the deep sea-bed
mining. It seems that the U.S. may pursue<consistént policy with respect
to ﬁon-seabed mining provisions af the LOS ;reaty, as fhe reﬁly of
Ambassador James L. Malone indicated.’® The position of the United
States is more clearly expréssed by the Assistant Legal Adviser of the
U.S. Department of States, Mr. David A. Colson:

“The United States has therefore acceptad the text, not as
binding law (even in a customary-international-law -sense)

QE; ay a guide for conduct and as the measure of the rights
¢f others that we will recognized."?¢ . -

’¢ Consensus and Confrontation, supra note 14, at 45.

7% “Exchange Between Expert Panel and Reagan Administration Officials

Provisions: of LO5 Treaty on Non-Seaged-Mining", 79  AJIL
151-158(1985), at 156.

A group of law of the sea expert in the United States presented
the following proposal to the Reagan Administration:

1. "The United States should adopt a éﬁear and consistent policy
applicable to all organs of the U.S. Government, of adherence
to all of the rules of the Convention, excluding at most only
those dealing with the regulation of mining by the Internation-
al Sea-Bed Authority. The United States need not exercise all
its rights (e.g., it need not extend its territorial sea or
require consent for scientific research in its economic zone if
it prefers not to}, but it must scrupulously respect all its
duties, including the limitations on its rights.’ :

2. The United States should encourageriﬁﬁf urge other States,
including its allies, to do the same.

3. Means should be sought 'to make compulsory dispute settlement an
effective part of our policy and that of other nations, binding
at least on the basic issues of navigation and pollution.™
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Professor Bernard Oxan also pointed out:

. “As a matterqsf*planning and strategy, I believe it is very
important for the U.S. - Government to avoid giving the
. lmpr85519n that it regards its own laws and activities as

inconsistent with the common heritage principle. I also
believe lt is very important that the-United States retain

its credibility as -an authoritatlégﬂ1nterpreter ogfthe com-
n/heritage principle.®77? e ; :

_/ ) ,

owever, the boundary delimitation prov151on in the U.S. PreSident
EEZ Proclamation of 1983, ﬂ%ppear different from the LDS Convention.?®
The main elements ofg&ﬁg delimitation, the Irish formula, though pro-
posed only during'th; negoﬁiations at UNCLOS III, has won widespread
suppor£ and theryfis so far no contrary -indication to it by State prac-
tice. ‘The loopholes in Article 76, with the refining by the participa-
tion of CLCS5, will be erédicated to the extent that they are admissible

into customary international law.

2.3 Section C. Summary to Chapter II

The déep sea-bed 'is physically inseparably connected Qith the conti-
nental margin. Considerable work needs to be done in order to protect
the interndﬁional sea-bed from infringement by.the coastal States. The-
issue of the limits of the deep sea-bed-has caused us many problems in
determining the boundary between the deep sea-bed and the legal conti-

nental shelf.

17

"Remarks by Bernard H. Oxman", 77 Proceedings of American Socierty of o~
International Law 157-161{(1983), at 160. . - ~
78 105 Convention: "to achieve eguitable solutions"; U.S. EEZ Proclama-

tion: Yin accordance with equitable principles".
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Further scientific investigation of the deep sea-bed as well as its

resources is indispensable for a thorough understanding of the problems

{nvoivedp At this stage, regional survey of the adjacent deep séa—bed
and its resources, as well as the particular difficulties in determining
tﬁé'oqﬁer limits of the leéal continental margiﬁ, is advisable. Then, a
comprehensive international survey can be organized by  co-operation

under the auspices of the United Nations. Some countries that have long

.

coasts or have special interests in the deep sea-bed and its resources

. can undertake their own survey and report the result-to the competent

international organizations concerned.

As regards the ‘legal délimitation line between the continental shelf
and the deep sea-bed, the difficulty is enormous but not insurmountable.
Through ap;ropriatg~organizational»arrangement, the Commission on the
Limits of the Continental Shelf can play aq.aqtive and constructive role
in solving the problems. The“International Tribunal fo; the Law of the
Sea .and its Se&lBed Disputes Chamber are expected to give a restrictive
interpretation of -the provisions of Article 76 of the Convention on the
Law of the Sea, and henceforth will make their contribution to the sta-
bilization of the rules and norms on the delimitation between the inter-
national deep sea;bed and tﬁe nationql continental shelf. BAlso, each
State should be deterred from claiming unwarranted areas of the deep

¥

sea-bed, whith is most likely to be part of the international deep sea-

" bed area, through proper mechanisms available in the present interna-

tional arena. These mechanisms may include the ISA and its related
organs, the UN and its related organs, the CLCS, and judicial organs,

such as the International Court of- Justice, the International Tribunal

~,
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for the Law of the Sea, the Sea-Bed Chamber of the International Tribu- |

_nal for the Law qf the Sea, and arbitration bodies. Except in the case

of the 200-mile limit of the tonﬁinqntal shelf, no any other serious

derogation of the legal continental shelf from the physical continental

shelf, ought to be admissible. The question of the submarine elevations

- -

that constitute the natu}al components of the continental margin, sﬁﬁuid
be cautiously examined. Such elevations are not common to most parts of
the submarine areas. It is still too early to give ;ccuratgjevaluatioh
to the provisions of Article 76 of the Convention on the Law of ﬁhe Sea..
Yet, we must admit that this Article has élready gained widesﬁread sup-
port. its effect in the long pﬁn will_be positive, though it is not free
from ambiguity. The review of the evolution of the legal regime regard-
ing the submarine areas including both the areas under national juris-
diction and those under non-national jurisdiction, has revealed that the
present limits of national jurisdiction appear to be the final Eoundary

between the deep sea-bed under international control and the continental

shelf under national jurisdiction.

4

-’
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TRADITIONAL STATUS OF THE DEEP SEA-BED
‘ -5
Before the inception of the common heritage of ﬁankind, there were
twe seemingly incompatible doctrines that attehpted to elaborate the
legal status éf-the deep sea—bed:-They are res nuliius éng res communis.
Whether they have been reﬁde;ed oﬁéblepe by. the emergence of the concept
of common heritagé of mankind, is yet to be determined, because they had
no prospect to be applied until the 1960s, when technology progresged to
be able ﬁo tap the resources of the deep sea-bed.’? But what interesés
us relates also to ﬁhé doctrinal vaiﬁe of these theories which could

well have been transformed into applicable customary international law,

had the Codﬁse of history since 1967 been otherwise.

-

Even now, there seems no rarity of argument; defending the free use
of the resources by anyone based on these theories, mainly the theory of
Eéf nullius. Indeed, the opponents of common heritage do employ these
theories in support of their thesis. Thege doctrines do not stand out in

the current stream of legal debates, but involve themselves in it,

though playing.a limited role as compared with that in previous peried. .

'? Friedheim, Robert L., "The Political, Economic, and Legal Oceén“, in
Friedheim, Robert L. ed., MANAGING OCEAZN RESOURCES: A PRIMER, Bould-
er, US, Westview Pr., 1979, at 27-28. .
2,

+
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It should be noted that.at this juncthre the investigation 1is con-

fined to the legal content of the two docfiines, as. they abply to the
deep sea-bed and their legal status in international law.

:

3.1 Section A. Res Nullius

-

3.1.1 Subsection One. Content

The theory of res nullius, stemming £from the Roman law.tradition,

regarded certain kinds of objects as belonging to no one, the acquisi-

tion of which could be effected by means of .gccupation, or arguably,

prescription. Things that were res nullius must possess the characteris-

tics of being capable, by appropriation, of becoming the objects of pri-

‘vate property.?° For example,

"living things, such as wild beasts, birds, and fishes, and
with regard to precious stones in a st&te of nature, such as
"pebbles and the like, found on the shore, which become at once
the jus naturale, the property of the finder."?!
Things relinquished by the owner with the intention of* abandoning them

were also res nullius.?? However, certdin things were not susceptible
' ' /
of being res nullius, among which were:
"{a) things common to all men (res communis) and (b) things

belonging to the State (res publicae) which were understood
to belong to the Roman people as a wholei"?®? -

W -

%0 Biggs, Gonzalo, "Deep Seabed Mining and Unilateral Legislation", 8

Ocean Dev. & Int'l. L. 233-257(1980), at 227.

81 Ibid. at 227.

*2 Biggs, supra note 80, at 227.

*3 Biggs, supra note 80, at 227-228.
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Thus, ‘res nullius is.a kind of owhé%ship which could be acauired by
occupation that was defined as the taking of possession of what belongs

to nobody with the intention to keep it as one's own property.?*

Juridically, res nullius is not complicated. But yhen appli;d fQ the
deep sea-bed as well as its resourcés, many ya;iations are produced. The
sea—be@, the subsoil, the rescurces, and the mode of acguisition are
combined in many ways to vindicate the deep sea-bed and its resources as

res nullius.
3.1.1.1 I. RES NULLIUS -- THE SEA-BED, THE SUBSOIL AND THE RESOURCES.

Cne view holds that the sea-bed, the subsdil and the resources beyond
the limits of national jurisdiction are res nullius, and' therefore,"
capable of being appropriated at least through occupation. The rationale
Behind this contention is: most early schplarl? writings deemed the sea-
bed, the subsoil and the resources as res nullius the sea-bed, the sub-

. ) - . .‘ * e
soil, and the resources form a juridical unity;®® the resources thereof
resembled fish that were considered res nullius in the water columns of

the high seas.

Some authors did regard the 'sea-bed and the subsoil as res nullius,

and consequently, to be subject to either sovereignty, or sovereign

rights, ot ownership, or appropriation.®® ' It seems that the sea-bed,

'“‘Biggs, supra note 80, at 227.
*% Kronmiller, supra note 17, at 131-132.

¢ Oppenheim, L., INTERNATIONAL LAW, V.1, 8th ed., 628-635(1954), at

at 81; Goldie, L. F. E., “A General International Law Doctrine for
Seabed Regime, 7 Int'l Law. 796-824(1973), at 797-798.
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‘ s
the subsoil and the resources were deemed to be res nullius for quite
some time. This might even be the ﬁrevailing view at the time when
scholars'began,ﬁo pay attention tp the deep sea-bed. But it would be not
possible to infer that this source alone defines the status of the'deep.
sea-bed. Fdf in Article 38 of the étatute of the~International Court of
Justice, the opinions of learned scholars are only a secondary source of
international law. Consequently, th counter-arguments can be made.
First, ﬁhé scholarly opinions were not conclusive because some prominent
writers upheld the theory'of_EEE communis,*? which tended to gpunterba-

lance the debates. Sccond, the early writings pertained little to the

. > ,
resources as we envisage today. The only .resources that had practical

value, were the sedentary species adjacent to the territorial sea, which

will be dealt with later.

3.1.1.2 2. RES NULLIUS -- THE RESOURCES.

This uhderstanding is that the resources of the sea-bed, juridically
different from. the underlying sea-bed or subseil, akin to: living
resources of the high seas,®?® belong to no one, before they-are exploit-

ed, and hence the first findes or first captor will be légally entitled
3 -
: L

®7 For example, Brownlie,I., PRINCIPLES OF PUBLIC INTERNATIONAL LAW,
233-236(1979); Young, Richard, "The Legal Status of Submarine Areas
Beneath the High Seas", 45 ARJIL 225(1951),at 229; Scelle,G., Yearbook
of the International Law Commission (hereinafter cited as ILC Yb}
(1951, V:l,a; 276; Garcia, Amador, The Establishment and Implementa-
tion of the 200 Mile Exclusive Economic Zone, International Law Asso-
ciation Committee on the Law of the Sea, Interim Report, Krueger,
Nordquist, August 15,.1978; Colombos, C.J., THE INTERNATIONAL LAW OF
THE SEA, 6th,ed., 1969, at 67. T o

SN
*? Shigleton, Brad,."UNCLOS III and the Struggle for Law: the Elusive

Customary Law of Seabed Mining", 13 Ocean Dev. & Int'l., L.
33-63(1983-84), at 43.

'S
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to appropriate or own these resources.'® The probonents of this view
envision the manganese nodules lyihd on the sea-bed, not the mineral
resources embedded in‘the subsoil. Bécause of the difficulty in justi-
féing exclusive title over these manganese .nodules, when analeogous to
the status of the swimming fish of the high seas, it is said that exclu-

sivity  could be abandoned as a prerequisite to .title over the resourc-

es.%0 o ¢

Several doubts remain regarding this- inference. Firstly, the
resources, the sea-bed and the subsoil constitute an inseparable juridi-
cal unity, which is manifested b§ the 'contemporary developments of
international law " of' thF sea. Secondly, fhe exploitation of the:
‘resources constitute, at present, the whole benefits that can be derived,
from the sea-bed.and the -subsoil. It goes wjitheut saying that the non-
.sovereignty, non-soVereigﬁ rights, non-ownership would be meaningless if
the above theory could stand. ’And thirdly, to obtain the resources gf
the deep sea-bed, without acqui}ing exclusive rights of exploitation
over the same area at the same time, appears improbable both juridically

and technologically. Detailed analysis will be given below.

*3 Barkenbus, J., DEEP SEABED RESOURCES, 30 (1979); Brown, E.D., "Free-
dom of the High Seas versus the Common-Heritage of Mankind: Fynda-
mental Principles in Perspective", 20 San Diego L.R. 521-560(1983),
at 528-529;¢ Goldie, supra note 87, at 797. ' :

*" Biggs, Gonzalo, ”Deepséa's Adventures: Grotius Revisitedise9 Int'l

Law., 271-281(1975), at 281.

"Perhaps there 1is a sophisticated procedure by which seabed
resources may be taken, used transported, processed and sold wlthout
establishing exclusive rights over the same."



3.1.2 Subsection Two. Applicability

3.1.2.1 1. SCHOLARLY OPINIONS.

LY

Professor Hurst found that to own a portion of the sea-bed was 'not

inconsistent with the universal right of navigation in the open sea or

. -]
with the common right of the public to fish in the high seas."@!

ship or other uses of the subsoil was seen as lawful, exémplified by the
case of laying submarine cables and"tunnelling. However, the. occupation

by laying cables.is not exclusive.
~ ’ . .
.Lauterpacht, with a view of reconciling claims to the sea-bed and
. v .

kY
-

freedom of the high seas, observed:

Itg true purpose 1s to ensure freedom of navigation, unham- -
red by exclusive claims of individual States, and freedom of
_—~="" utilization of the seas to a degree to which they can be equ- '
’ itably utilized by all. ... The true object of the freedom of '
the sea is not invariably to prevent its use for the purpose
of securing the individual interest of any particular State
.+ Neither can it be interpreted as demanding an absolute
prohibition of jurisdiction on the part of foreign States or
of the community of nations."?®?
. )
(2) Inference from the Case 2£ Sedentary Species,: !

,/”*-\\‘Egéﬁifke, keeping in mind the notion of stability which is a prereq- .-

uisite for effective occupation, based his theory upon the pearl fishery

Exploitation in 'Ceylon and Persian Gulf.??

. . +
'\ By

9! Hurst, Sir Cecil, "Whose Is the Bed of the Sea?", 4 Brit. Y.B.I.L.
,(1923-1924), at 43. :

el

%2 lauterpacht, E., "Sovereignty Over Submarine Areas', 27 Brit.
Y.B.I.L. 376-433(1950), at 407. ) '

*) Yestliake, J., INTERNATIONAL LAW, V.1, 186-187(1904&*\\¥;u“

L9
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ing that the sedentary fisher;es were closely associated witﬁ the lécal-
-ity, and ought not to be looked upoﬁ ﬁhe'samg ;s fisheries in thé:high
seés, which constantly change location, Furthergore:.he considergg that
sedentary species, unlike the fisheries in éhe high seas, which were
inexhaustible, could be depleted without the protecéion of the littoral

States.?* . _ T

Hurst, also citing sedentary species as evidencing res nullius of the
sea-bed and the subsoil,wrote:

"Where effective occupation has been long maintained cver por-
tions of the bed of the sea outside of the three-mile limit
those claims are valid and subsisting claims entitled to rec-
ognition by other States."?%

As to the first viewpoint, it is necessary to point out that the

sea-bed and the subsoil |is a furidical unity and quite distinguisha?le

from the water column of the "high seas. Professor Lauterpacht observed

in 1951:
: "There is no principle of international law -- and certainly
no principle of international practice -~ which makes the sub--

marine areas share automatically the status of high seas."?%¢

The high seas is regarded either as res communis or as res nullius.

'This'spliﬁ of the' opinions concerning the status of the high seas hind-

ered, to a certain degree, the achievement of consensus on the sea-bed

and subsoil as res nullius among scholars. The inconclusiveness of the

scholarly opinions might be regarded as evidence of non-existent or dis-

% Supra note 47, at 686-689,
% Supra note 91, at 43.

3% Supra note 92, at 414.

Fulton, like Westlake, supported the theory ;f res nullius by imply-_-
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puted. character of the norm of res nullius. This point is often conc-
ealed in the over-emphasized linkage betweeﬁ the staéus of the high.seas
and that of the sea-bed and the subsoil. One may argue that the sea-bed

and the subsoil beyond the limits of national jurisdiction are inappro-

priate to be labelled as res nullius. The reasons are as folows:

1. the sea-bed and the subsoil are terrace, not water column; »

2. they appeared to have no practical value when the theory of res
nullius . was put ferward, with the'exception%l instance of sedenj
tary species which was, at any event, assimilated;into the regiﬁe

-

of continental shelf;

3. there was no domestic legislation pertaining to the sea-bed and
< .
the subsoil until: ¥980¥when the development of the law of the sea

had assumed a complé%ely different appearance.

In effect, whether or not the st@tus™of the deep sea-bed is res nul-

lius or res communis, may not be decisively determined by the legal sta-

-

tus of the high seas, sincg the high séas serves mainly as a route to

the sea-bed and the gubsoil.

]

But, what legal weight can the case on sedentary species have?
: e

3.1.2.2 2. PRECEDEN;S OF SEDENTARY SPECIES.

. . A

It is an undeniable fact that sedentary and demersel species , such
as pearl, oyster, chank, coral, and sponge, which lay outside the .three-
mile limit of territorial sea, were claimed and expleoited in a variety
of forms by Australia, Bahrain, Ceylon, Columbia, Ireland, !ﬁﬂfysia!

™\
/ i L
Mexico, France, the Philippines, Tunisia, Italy, Venezuela and others.®’

37 Fulton, supra note 47, at 697-698; 0'Connell, supra note 46, at 453.
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This practice, in its historieal context, was tolerated and acquiescéd'

to by other nations and, therefore contributed~%oj5he thesis of res nul-

lius.

3

Nonetheless, this contgigion could. be rebutted on the following

grounds. First, all the Xesources of sedentary species taat were
claimed or exploited, were contiguoué to the coast of the claiming or
vexploiting States, which can be seen as a vital factor in justifying

their legitimacy. Professor Lauterpacht remarked in 1950:

"The resources of the submarine areas adjacent to the coast of

the State cannot be feasibly and reasonably utilized by all. g
They can be so utilized mainly by the adjacent coastal
State."?8® -

J\"‘J

Second, these claims were primarily based on historical usage,?
Fulton, in respect of pearls off Ceylon, wrote:

"These pearl fisheries are very valuable, and have been treat-
ed from time immemorial by the successive rulers of the island
as subjectg of- property and jurisdiction; and the law referred
to applies Mso to forelgners wico

r&u

‘s -

.)‘

'h-,', 7

Though HMexico, Columbia, the Eﬁlllpplnes and Venezuela are relatlvely
new States, their inhqbitagps claimed the oyster fisheries for centu-

ries.?®! Without exception,

-

** Supra note 92, at 407.-

> -Arrow, Dennis W., "The Customary Norm Process and the Deep Sea-Bed",
9 Ocean Dev. & Int'l. L.  1-59(1981), at 14-15; -Arnold, Efederick,
"Toward a Principled Approach to tHe Dlstrlbutlon of Global Wealth:
An Impartial Solution to the Dispute Over Seabed Manganese Nodules",
17 San Diego L.R. 557-589(1980), at 271, note 45,

190 Fulton, supra note 47, at 686-689.

11 Cited by Arrdw, supra note 39, at 14,

-
—é\\j
\
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“prior to the Truman Proclamation (1945), those rights recog-
nized to sponges and the like were exclusively granted to the

corresponding coastal State but never to the first discover-
er.ulﬁ!

L)
L

This is a very significant element and demonstrates the difficulty in |
- > - T ’
vindicating effective occupation as the sole, oftprimqry mode to acquire
title to these sedentary species. To that extent, it might be that the
1Y

sea-bed and the subsoll at most could not be res nullius, and at least
,

could not be appropriated by eEEECtiVEVSEcupation.\

Third, even Lf thefe'precedents had been wvalid until the middle of

this centuryf they would have ceased to be so, because the regime of

contlnental shelf has already ingorporated the precedential value of

this practice,‘having completed the process of c¢rystalization started
I - \ N .
with instances of sedéntary spécies.!®? Moreover, the establishment of

~

N
- the regime of the contlnentaL\shelf ruled out the principle of effective

{ .
cccupation as unnecessary for abqui;ing title over continental shelf. In

consideration of continentil shelf b? %he International Law Commission,
Professor Brlerly proposed that the contlnental shelf belong 1pso jure

to the littoral States.‘““ Henceforth, continental shelf, not res nul-

lius, belongs inherently to the bordering coastal States by v@rtue of

the natural prqlongation of its land mass or territory. The Continental

Shﬂlg\Fouyention.is "less ambiguous on this point,!®% which was reaf-
A
1?2 ghigleton, supra note 88, at 40.

103 Brown, supra'note 89, at 530; 1958 Geneva Conventlon on EEE ggntl-
nental Shelf, Article 2(4).

o8 FLC Yb v.1,(1951), at 214-240.

N "2. The rights referred to in paragraph 1 of this article are

£
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firmed by the International Court of Justice in the North Sea Continen-
tal Shelf cases.!?® Professor Dyke declared:
“The evolution of the 'continental shelf doctrine' makes res
nullius obsclete as an explanation for the regulation of sed-
entary species,"!?7? ' '
The conclusion we may draw issx

1., the manganese nodules are located far away from the coast of thé‘

littoral States;

PN ROy N AN AW A

. . L™
2. there is no historical usage whatsoever with regard to the
nodules;
- 3. and since continental shelf is not subject to res nullius, the

possibility of renderiné the deep sea-bed and its resources to be

. res nullius, implied by the precedents, was ended-with the cre-

ation of the continental shelf regime. L
Actaally, the application of res nullius had still been theoretically
]-
possible! prior—to the surge of the concept of common heritage of man-
S .
kind, though theré*a;s\Qo authoritative legal sources in support of this

position.!®® ' \\\\.

Al

|/
)
exclusive in the sEpsé/iiat if the coastal State does not explore
the continental shelf or exploit its natural resources, no one may

undertake these activities, or make a claim to the continental
shelf, without the ‘¥@ss consent of the coastal State.

4

. 3. The rights of t:f coastal State over the continental shelf do
- not depend on ocqrpat on, effective or neotional, or any express
proclamation." s :
19¢ North Sea Continental Shelf cases, (1969) ICJ Rep., at 3,19.
197 Sypra note 44, at 516.

1°% pyke and Yuen, supra note 44, at 518, . -
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"It would thus appear that State practice on the continental
. shelf prior to the doctrine, as well as State practice beyond
the continental shelf, can be loocked to as evidence of the law

applicable to the seabed beyond the limits of national juris-
diction today."!°% -

B

This inference demands careful scrutiny. Firse, it is highly'que§tion-

able whether any customary rule, had crystalized prior to the continen-
tal shelf regime. Second, even if there had been such setéled rules, it
is.sceptical whether they are 'still independent of thé d;:;rine.of con-
tinental shelf, since the regime of continental shelf had the effect of
having assimilated the.preceﬁential weiéht breought abo;t by exploitaticn
of sedentary species. Third, after examining the new déveloﬁm;nts since
the regime of continental shelf, then it migﬁt be possible to arriye

some more solid conclusion which may not seem to confirm the theory of

res nullius.

3.1.2.3 3. LAND-BASED PRECEDENTS DEMONSTRATING FLEXIBILITY OF

OCCUPATION .

1
.

No judicial decisions have been directly concerned with the status of
the sea-bed, the subsoil or the resources. However, some judicial deci-
sions are useful, insofar as the requirements for' effective occipation

in remgite or inaccessible areas are concerned. Among the oft-cited cases

—a

are: fthe Island gg Palmas case, Clipperton'lsland case, and Eastern

e

Greenland case. o i

In the Island of Palmas case, the arbitrator, after listing the

Y

requirements for effective occupation as a mode to gain title over a

-

K4

»

remote or inaccessible land, proclaimed:

109 Gibson, suprd note 48, at 674.

v
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T

"Manifestation 'of territorial sovereignty assumes, it is true,
different .forms, according to conditions of time and space.
Although continuous in principle, severeignty cannot be exer-
cised in fact at every moment on every point of territory. The
intermittence and discontinuity compatible with the mainte-
nance of the right necessarily differ according as inhabited
or uninhabited regions are involved, or regions enclosed with-
in territories in which sovereignty is uncontestably displayed
or again regions accessible from, for instance, the high
seas-llllo

The Clipperton Island Arbitration, in which it had been found that

French naval .landing on the island, granting of a guanol concession
{though never ekecuted) by France, and the proper following by French
dovernment of the rules in respect te the claim, were sufficient evi-
dence for the establishment of French sovereignty over the island. This
award, ®once again, demonstrated the elasticity of the requirements‘for

effective occupation.il?

The above line of flexibility was reaffirmed by the Permanent Court

of International Justice in Eastern Greenland case in which the Court

held that Denmark, though only conducted limited activitiles: issuing

some permits for tourism, supporting hunting expeditions and assisting

and authorizing scientific expeditions, had, nonethelgss, met the two

119 Arbitral Award Rendered in Conformity with the Special Agreement
Concluded on January 23, 1925 Between the United States of America
aqg the. Netherlands Relating to the Arbitration of Differences
Respecting Sovereignty Over the Island of Palmas (or Miangas), April
4, 1928, 22 AJIL 867(1928), at 877. ‘

111 Arbitral Award on the Subject of the Difference Relative to Sover-
eignty Over Clipperton Island (France v. Mexico)}, January 28, 1931,
26 AJIL 390(1932), at 393-394.

"Thus, if a territory, by virtue of the fact that it was com-
pletely uninhabited, is, from the first moment when the occupying
State makes its appearance- there, at the absolute and undisputed
disposition of that State, £rom-that moment the'taking of posses-
sions must be considered as accomplished, and .the occupation is

thereby completed." . ' I;’/-
. ~—
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r-
requirements for sovereignty: intention to exercise sovereignty and

-

manifestation of State activities.!12

Following these cases, some argued that the sea-bed is more akin to

terra nullius, and therefore can be appropriated by a combination of

- l . - . . - « ’ M .
claims, and peaceful, continuous, and sufficient exercise of sovereidn-
~ —— .

ty- 1:13 i
Two questions can be raised concerning this view: ' -
{a) Could the sea-bed and the subsoil be analogized to the udinhabit-

ed territories alluded to in these cases?
(b) Is it logical to deduce that the sea-bed and .the subsoil are

-undisputed res nullius, since they are susceptible of effective

~occupation?

. To answeér the first question, it is necessary  to appreciaté the
unique nature of the sea-bed and the subsoil that makes them fundamen-

tally dissimilar to the terra nullius enunciated in the cases. The ter-

ritories in question in these decisions were disputed between States.
The territories weré regarded as res nullius and therefore subject to

national jurisdiction, albeit leaving the guestion open under which

]

112 Jegal Status of Eastern ,Greenland case, PCIJ, Series A/B, No
. 53(1933),. at &3.

"It is impossible to read the records of the decisions in cases
as to territorial sovereignty without observing that in many cases
the Tribunal has been satisfied with very little in the way of actu-
al exercise of sovereign rights, provided that the other State could
not make out a superior claim. This is particularly true in the case
of claims to sovereignty over thinly populated or unsettled coun-
tries." ' s Y

113 Burton, Steven.J., "Freedom of the Seas: International Law Applica-
ble to Deepsea Mining Claims", 29 Stan. L.R. 1135-1180(1977), at
1165. '

o
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State's jurisdiction. The real issue for the judges or arbitrators to

" decide upon, is not so much whether .or not they ought to be subjected to

national sovereignty, but rather under whose sovereignty they should be

f

' placed-in accordance with international law. Whereas in the case of the

sea:bed,and the subsoil, as well as the resources, the matter relates
more to whether théy should be put under‘exclusive natiouq%?jurisdiction

or not. This difference makes the ﬁrinciple of effective occupation

inapplicable to the sea-bed, -the subscil, or the resources. Because the

. . /
z
principle of effective occupation can not be applied to something which

is not res nullius.

Unlike the territories in the cases, the sea-bed and the subsoil were

not subject of occupation in practical terms at that time, which could

o+,

justify the assertion of sovereignty, sovereign rights, ownership, or

exclusive appropriation, except in the case of‘sedentary species. Pro-

fessor Shingleton rightlybstated:

"The problem with the andlogy is simply put, that the nature
of land acquisition by appropriation is different in kind from
that for the seabed ... Appropriation of the seabed under some
adaptation of the terra nullius appropriation test would be a
mlsappllcatlon of the doctrine, for it would allow geographi-
cally Junbounded claims over vast areas wlthout any correlative
obllgatlon itk

Y1t Supra note 88, at 39.

Professor Arrow also pointed out, though from a distinct perspec-
tive: '"While the flexibility of the occupation standard as applied
to 'remote and inhospitable . land areas 1is unquestionable, the
attempted application. of these precedents to the seabed fails to
appreciate that the freedom of the seas doctrine, as to which there
is’ no land-based equivalent, operates ipso facto to remove the
seabed as a whole from terra nullius status." (Supra note 99,
13).
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Besides, the mining of manganese nodules does not require stationary
em1:>l<=.|cement‘i5 and such emplacement is technologically unfeasible.!!€
"While the rules of international law for acquisition of title
in remote and inhospitable places are loose and adaptable,

they are at least sufficiently rigorous to deny that title
could be based only upon spasmodic acts of recovery of miner-

als."“" . . a—_
\q«.}

Also, it is noteworthy that not all uninhabited land is automatically

treated as terra nullius in international law, being susceptible to.

exclusive possession of the first occupier.!!' For example, the Hoon
and other celesﬁial bodies are excluded from occupation and sovefeygn—
ty.!'? However, there is roaom td assert that the ﬁoon and other celgg-
tial bodies are not land EEE se, But something different from land. One
cou}d perhaps-argue‘that the sea-bed and subsoil are not land, but some-

thing different from land. It is doubtful in the f£irst place whether

" the sea;bed and the subsoil'could be terra nullius in international law.

115 pyke, Jon Van and Yuen, Christopher, "'Common Heritage' v. 'Freedom

of the High Seas': Which Governs the Seabed?", 19 San Diego L. R,
493-551(1982), at 508, 511, 544-546. Also see Miles and Allan (eds.)
THE LAW OF THE SEA AND OCEAN DEVELOPMENT ISSUES IN THE PACIFIC BASIN

15 Law of the Sea Institute Proceeding;(lggf), 206, 208-212,
236-237.

11¢ shigleton, supra note 88, at 40.

117 giConnell, supra note 46, at 457. Also see Kindt, John Warren, '"Deep
Seabed Exploitation”", 4 UCLA Environmental Law and Policy
1-56(1984), at 5. Three types of technology now is available to
deep seabed mining, namely, ALP, HD -and CLB,.

113 pyke and Yuen, supra note 44, at 518-519.
11% pgreement Governing the Activities in the Moon and Other Celestial
Bodies, U.N.G.A. Res. 34/6B, U.N. Doc. A/34/664(1979), also see 18
ILM 1434 {(1979). -
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As to the second question, it i; evident that, even though the sea-

bed éould Ee effectively occufied under flexible. standards in circum-

sténces'where only minimal display of States' intention and activitiés

is requiréd, it would not automafically follow that the sea-bed was EEE“

ra'nullius. As put by Professor Dyke: l

‘“These analogies are unconvincing because the writers assume
their conclusion; -they start from the perspective the sea-bed

is like unclaimed land, which is the assumption that divided
commentators into the res nullius and res communis camps.'"!2°¢

Thus, the illogical -analogy and erroneous inference are manifest.

3.1.2.4 4. OTHER CASES.

Other cases, such as, Guano .Islands, Spitzbergen, and Antarctica,
suffer from the same defect. Guano Islands and Spitzbergen were regarded
as res nullius, and subject to effective occupation, no matter"which

jurisdiction it would be.!?! The case of Antarctica, which is after all

1290 Suﬁra note 44, at 518.. . . .

L ]
1

121 Moore, J., INTERNATIONAL LAW DIGEST, V.1, 556-580(1906).

The United States passed the Guano Islands Act in 1856. This Act
alloyed US citizen to claim the islands on the basis of.discovery of
guano on the unclaimed islands which had the status of terra npulli-
us. The US Congress could permit US citizen to-assert exclusive
claims to the unsevered gquano resources as res ndllius. The US
Department of State defended the claims of its nationals to guano
resources on the following islands: Aves Island (against Venezuela),
Christmas Island (against Great Britain), the Lobos Island (against
Peru), the Mongos and Los Islands (against Venezuela), Navassa
Island (against Haiti), Quito Sereno Island (against Colombia), and
the Serrano Kéys (against Great Britain).

Right of mining coals in Spitzbergen were claimed by Britain, .the
Netherlands, Germany, Norway, Sweden, Russia, United States. The
Norwegian sovereignty over the island was recognized in Treaty of
Paris, signed Feb.9,1920.

One of the characteristics of these precedents is the individual-
istic action, inaction and reaction. However, the deep sea-bed and
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not a settled problem in international law, is bound to give rise to new

disputes in addition to the old national territorial- claimslll’_ It

should be noted that the Antarctic Treaty has had the effect of freezing

existing national claims and allowing no further glaazklz’ From a

-

strict legal polnt of v1ew ‘the Antarctic is perhaps res nullius. The

sta

T

tus of the Antarctic is in the transitional period or in a limbo. Its

future is quite uncertain. The problem is not easy to be solved in a way

complete satisfactory to the claimant States.

res

ter

Two contemporary events are worth mentjoning. One is related to the
ourtes in the Red Sea. In 1968, Grawford HMarine Specialists regis-

ed an application with United Nations for "a protected and exclusive

exploitation license covering 38.5 square miles of international floor:

in

the Red Sea."'?* The United MNations refused the application. and the

Company did not proceed to exploit these:alleged resources, probably

because they were not sure whether or not these resources would be under
. : : w

nat

ional -Jjurisdiction, 1if not, they would still suspect if these

123

)

124

its resources concern every State, and hence are subject to the con-

sent of the international community for any of its use,

guilg, Phillip W., A POLE APART -- THE EMERGING ISSUE OF ANTARCTICA,
New York, McGraw-Hill, New Pr., 1983; Shusterich, Kurt M., "The Ant-
arctica Treaty System: History, Substance and Speculation”, 39

International Journal 800-827(1984).

Article 4(2) reads:

"No' acts or activities taking place while the present Treaty is
in force shall constitute a basis for asserting, supporting or deny-
ing a c¢laim to territorial sovereignty in Antarctica. No new -

"claims, or enlargement of an existing claim, to territorial sover-
eignty in Antarctica shall be asserted while the present Treaty is
in force." '

Rembe, Nasila S. AFRICA AND THE INTERNATIOMAL LAW OF THE SEA,

Alphen aan den Rl]n "the Netherlands, Sijthoff & Noordhoff, 1980, at,
47
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resources would be res nullius, or res communis, or even common—heritage

el

1

of mankind.

-

Another more challenging event occurred in 1974, when Deepsea Ven-

.

tures Inc., a’  U.S. company, filed a .claim with the United States,
requesting for the granting of exclusive right to exploit the manganese

nodules in an incontrovertibly éegyard area (60,000 sq. km.) of the  lim-

B . L]
its of natjmnal jurisdiction, and requestihg for diplomatic protection

and protecticn of their investment.!2% The United States did not enter-

tain the requests, but issued a statement which insisted that the law

W,

governing the gxplbitation cf the resources‘of the deep sea-bed was the
%rinciple of thé freedom of the high seas.1?® ‘
‘ \l - | N

By this time, however, the theory of EEE nullius was increasingly
rendered 1rrelevant by the concept of the cgmmon heritage of mankind.
Th15 claim was based on the rubrlc of freedom of the high seas. In all;
four éountries responded to the claim and all of\them were in the neg-

\
ative, or expressed their opposition.27

12% Deepsea Ventures, Inc.: Notice of Discovery and flaim of Exclusive
Mining Rights, and Request for Diplomatic Protect%;n and Protection
of Investment, 14 ILM 51-65(1975). Also see NEW DIRECTIONS IN THE
éﬁﬁ OF THE SEA -- - DOCUMENTS, V.5, compiled_gﬁd\edlted by Robin

urchill, Myron Nordquist, and S, Houston Lay, Dobbs Ferry, New
York, Oceana, 1977, at 376-392.

Australia utterly re]ected the US clalms so did| Canada. .UK did

. not recognize the US claim either.

o . . N . |
France reserved its rights, to exp101t these resources.

126 Statement on Claim- of Exc1u51ve Mining nghta by Deéepsea Ventures'

Inc., 14 ILM 66(1975)

127 SuEra note 135, at 67-68.

1/
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3.1.2.5 5. ANALOGY OF THE RESOURCES OF THE DEEP SEA-BED TO SWIMHING

s ’
FISH.

The famous metaphor cited by Hugo Grotius is still alive:

"When the slave says:"The sea 1s certainly common to all per-
sens,' the fisherman agrees: but when the slave adds:'Then
what is found ib>the common property,' he rightly objects,

saying: 'But what )ny net and hooks have  taken; is absolutely
my own.'" 123

It wvas argued that:

"No ocean resources has ever been specifically immune from
capture, a therefore no derogation of the right of capture’
in the case of nodules has- ever been acknowledged. Second,
the presenck of nodules has been known since 1873. HNo State
has suggested until recently that nodules should be distin-
guished  from other resources of the water column or
seabed."1?® : ' '

a b

.

Howeve}, it is possible to argue on the-ﬁiflowing grounds. In the
first place, the so-calldd right of.capture is appiicable at most to
moving fish, not to fi#ed nodules. There is no precedent to support the
right of capture with respect to noaules. Even if there had been such a
right, it would have had to beé exercised under the cénd{ﬁion of non-
exclusivity. Exclusive exploitation on site can be technologically very
difficult. It involves the difficulty in consisten¢§ with the status of
the high seas. Secendly, though nodules were taien as early as more
thanfone hundred years ago by . the British ship, the ghgl}enger; the
Challenger conducted scientific research with no intenﬁion or aétigity.
to undertake commefcia{ extraction. So, the expedition cannot be caicu-

lated as a legal precedent. As a matter of fact, the content of nodules

128 Cited by Shingleton, supra note 88, at 42.

123 shigleton, supra note 88, at’43.
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.o 3 Article 2 of the'High Seas Convention. L

© 13? Hurst, supra note 91, at 42.
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was not; revealed until the 1950's.

In the end, one may conclude that urlike fish, nodules have never

been subjected to appropriation. As soon as commercial recovery is in

. ) . )

sight, the international community responded with the creation of tbé
_at

concept of common.heritaqé of mankind. To deny claiming the sea-bed &nd

the sub5011 whlle at the,same time to appropriate tqe nodules, is prima

“facia 1ncompat1ble. "The spuriousness of this denlal \\\apparent once it

is realized that, today, nodule mining represents virtually the ‘full
enjoyment value Ef that seabed area."13® ; - o-

. ° h
3.1.2.6 6. THE CASE OF CABLE-LAYING.
.

This view goes as follows: since laying cablés occupies an area of

the sed<bed, bbwever fmall it migh£ be, this precedent evidenced the res

nullius status of the sea-bed.!?! Sir Cecil Hurst rebutted this view by
rd

saying that cable- laylng was not exclusive as other cables coﬁ{d Sflll

cross it, and«therefore lt is unnecessary to meloyjmhe pr1ncmple of

effective occupation to justify thls activity.32 .
. b ' "_".‘:‘ St T

3.1.3 Subsection Three. Legal Standing ) .
As early as 1951,,the?1nternatipnal Law Commissidn'rejegted res, nul-

ligg as the basis for legal rights in submarine areas, because it "would
lead to chags."!?? After more than thirtg_years; the' credibility of the

130 Arnold,. supra note 99, at 572, note 71.

n -

-

"’1££E Yb, V.2, 1951,at 142.

%
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doctrine hag been decreasing. If it ‘was once true that res nullius

might appear to be applicable to the exploitation of.thé resources of-

"

‘the sea-bed and the subsoil, now it seems to be no longer so. Customary

international law is at least not;ﬁonclusive on the applicablity of res
nullius to £he se;-bed, the._sdbsoil, or the resources. It is. very
arguable whether the doctrine can be employed to jus£ify the qeép sea-
be@ mining outside the” 1982 Convention -regimg without serious 1eg$l
challenge. A&s anélyzed above, the dﬁctrine'of E%? nullius 'is incapaple‘ 
of adapting itself to the sea-bed, thersubsoil, 5; well as the resourc-

es. At any rate, it has primarily remained at the level of doctrine for

tenturies without acquiring any operational meaning. On the contrary,

there were serious detractiens from it, for instance, the contention of

scholars, the emergence of the regime of coﬁtinental shelf as positive
interqstional iaw, possﬁbly, the concept of the common ﬁeritade of man?
kind. The last fatal'blow to res nullius came with the adoption and
signing of the-1982 Convention on the Law ;f the.Sea, which, in the

et

words of the Secretary-General of the”United Nations, "irrevocably"

transformed the international law of the sea.!** If nothing more, at

least the Law of the Sea'Convention did not confirm res nullius, Theréf

fore, implicitly the doctrine was rejected by the Convention.

-~

Statement by Javier Perez de Cuellar, "International Law Is Irrevo-
caoly Transformed“ in THE LAW OF THE SEA .~- Offlcial Text of .the

—_— —— — ——

Tndex, Final Act of the Third United. Nations Conference on the Lav
of the Sea, Introductory Material on the Convention and the Confer-

ence, New York,,Unlted Nations, 1983, .at xxiv.

v . . P .
T . “w "~ . . L‘ .
1. ]
~ - ) f
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3.2 Sectio@V?. Res Communis

, —

3.2.1 _Subsection One. Content

\

What is res communis? According to Professor Oscar Schacter, res

communis has two characteristics. \ﬁ\:B

"One 1s that the benefits of a user do not diminish
another's benefits (in that sense, they are 'jointly avail-
- able goods'). A second is that their use and enjoyment can-
not be divided up for individual benefits; in effect, the
collective good is indivisible. ... A collective good is
nonappropriable and freely accessible to all."13s

The sea-bed, the subsoil may be res communis. Because their use by
- one nation do not diminish the enjoyment of benefits of another nation.
They are certainly jointly available., Also, they aré_accessible to all

States, irrespective of geographical locations. Appropriation may not

be possible technbldgicaliy and legally.

The resources of the deep sea-bed, on the other hand, could be dif-
ferent from the deep sea-bed itself. They afé diminishable in terms of *

‘,exploitatioﬁ of the”concentrated prime sites. But are they divisible,

too?'Ph;sic;lly, they can be divided by drawing coordinates. Thep, can

\LA,E\:% draw the conclusion that the resources of the deep sea-bed are not.

res communis? What they feélly are have to be found out.

PR N pwe Ny R RN S Ee e

-It is very important in- this connection to bear in mind that the

notion of res communis is ndt'entirelyfdependent on the physical facts.

: : \
It is a legal concept and contains something which is not completely

explainable merely'by the physical conditicns. Therefore, there is such

ﬂ55 Schacter, Oscar, SHARING THE WORLD'S RESOURCES, New York, Columbia
o University Pr., 1977, at 38.

’H : .
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an argument stating that.the deep sea-bed as well as the resources are

res commuriis before the principle of the common heritage of mankind.

4

The theory of ESé communis, holds that the.;;\{bed, the subsoil, and

the resources belong to or are open to évgryone, and consequently no

.Y

sovereignty, or sovereign rights, or exclusive ownership, or exclusive

appropriation are permissible.!?¢

The difference between the verbs "open" and "belong" is very signifi-

cant. For the former, it meant that the resources are free for taking by

anyone. Thus,

"By calling the oceans res communis, the Roman jurists neyer
intended that the property of the oceans belonged to every-
body; what they meant was that-the use of the oceans was open

to everybody on equal terms, in accordance with the words of
Celse."t3? '

The essence of this contention is that inclusive use or taking 1s per-

‘missible, provided that due regard be paid to the interests of others.

It ‘1% said that everyone has a right to the resources before they are

apptopriated, but the real value for the individual comes only when the

"z*qxwiiﬂytnal right is converted into a prjvate right by capture or occupa-

{

k.

{ tion.13%

» 1346

r A

137

118

Hugo Grotius reasoned:

v

¢'to be sure it would be an intolerable outrage for any cne to
snatch away, even if he could do so, from public use a large area of -

. the sea ... Therefore, the sea is one of those things which is not

an article of merchandise, and which cannct become private propertys
Hence, it follews, to speak strictly, that no parts of the sea can

‘be considered as the territory of dny people whatsoever." (Hugo.Gro-

tius“_ZEE‘FREEDmﬁ QE'THE SEAS,'edition_of Carnegie Endowment for

International Peace w1916, at 33-34); aAlso see. Young, supra note 87, *
at 229. R : ’

Arnold Raestad, cited by Biggs, éupra_nbte 80, at 228.
. , - T . . . .
Eckert, Ross, ""Ocean Enclogures: A Better Way to Manage Marine ...

Resources", in Park, Choon-ho, ed., IEE'EQE OF THE SEA INSTITUTE,

>
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Another interpretation maintains that the sea-bed, the subsoil, and
T
N ) b - 3
the resources belong to everycne, and communal consent is required

before the establishment of sovereignty, sovereign rights, non-exclusive

ownership ot non-exclusive. appropriation over them. Professo¥ Colombus

héld: ' o ! ' -

“A res communis is a thing beleonging to everybody. - If title
is vested in the community of States, the seabed, gua res com-
munis could theoretlcally be carved up after proper r authoriza-

thn n1ly9
-~
Professor denkin, also supported the idea that before proper author-,
ization by thél?hternational community, no unilateral exploitation may

be effected or.legitimized.1“° ' . ' Py

e

The notion of trusteeship is related to the doctrine res communis.

[

Trusteeship means that a legal entity is authorized on behalf of, in the

- . 1 ’ .

name of another legal entity to act in accordance -with the agreed
- L ) LK

authorization. In 1970, the then U.S, President, Richard Nixon made a

-

N ) .
policy statement on the law of the sea.!®}! In the statement, President

Nixon proposed a trusteeship zone comprised of the continental margin
beyond a depth of 200 meters off their coasts. Coastal States would act
¢ as trustees for the international.community to manage "and control the

‘trusteeship zone.,!*?

.
R
L

. ‘14th Annual Conf., . Oct. 20-23, 1980, Kiel, Germany, printed in tﬁe
et United States, 1983, at 94. :

-

P
Colombos; supra note 87, at 65-69,

1%° Henkin, L., LAW FOR THE 'SEA'S MINERAL RESOURCES . 29 (ISHA Monograph
No.1, 1967), at 25. . . ;

»

141 Statement pf President. Nixon, 112 U.5. Department of State Bulletin
?3?-73§>1June, 1970). .

£, . %2 The then Legal.AdViéer the Department of State, John R. Steven-

. . - a .
-
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‘The International Sea-Bed Authority to be established is the materi-

alization of the idea of trusteeship in the sense that the deep sea-bed

[

is managed by an international body on behalf of humankind. The Author-

ity has certain rights and at the same time.bears some duties in ful-
- 4

filling its objectivei;/’// ‘ . 1

To summarize, the principal ~content of res communis, if it were

applicable to the sea-bed, the subsoil, and thé resources, unfolds in
two ways: positively, the sea—bed, the'subsoil, and the ;esources, are
not only‘open to every nation{ but also quasi-owned by all States in the
'name_of the international_commuﬁl:y, which has the sole right &o'conseni

to the use of those resources by, individual States, Individual States
S . .
may use or explore the sea-bed and the‘subsoil, and exploit the resourc-

es, but only on the condition that the international community has given

its consent either by acquiesrence or by express authorization. Neg-
A
. . atively, res communif prohibits sovereignty, exclusive sovereign rights,
-~ . ;-
exclusive ownership, or exclusive appropriation of. the sea-bed, the sub-

soil, and the resources. Nor is the mode of effective occupation permis-

sible under res communis.

i

"The true substance of the 1fctring must be foaqggzﬁiihe pro-
hibition it contains against exclusive rights and unilateral
appropriation.'t%3

Juinl
.
Y

-
son, made an explanation on the subsequent U.S5. propbéal on the
trusteeship ne. See Lay; 5. Houston, (ed.)}, NEW DIRECTIONS IN THE
" LAW OF THE SEA, Vol. 2, Dobbs Ferry, New York, Oceana Publitations,
Inc., 1973, at 751-768. Also see Statement by Mr. Stevensoma hmbas-
sador Phillips and Summary- of Draft Convention, 113 U.S5. Department
qﬁgftate Bulletin 209-218(August, 1970). : :

W .

g i | ] p .
143 :8higleton, supra note 88, at 41; See also Breen, supra note 43, at

. _ﬁb&}lzog. _ o ]

- r |



2

:!’..Jl

~

4

E— '
The doctrine of res communis is not free from faults. Like res nul-

76

L%f;i; res communis is related mainly to the deep sea-beﬂ, not to the

resources. Also, it is cr1t1c1zed in that it leads to 1neff1c1ent use

s

pattern.!** This c¢ritique is candid and sound, espeCLally }n light of
\

the international scene where sovereign States care more about them-
' . Y
selves than about the interests of the international community. Another

L

defect of res communis arises from its ambiguity, "it can be regarded as

s _
endorsing common, or unrestricted exploitation as much as outlawing

.

exploitation altogether.wiss . This view, however, goes: too far to bz‘&{"

true because certain acts would be barred, if the doctrlne could b

regarded as customary international law.

3.2.2 Subsection Two. Apﬁ]jcabj]ity

(\

There ‘are prominent authors in vindication of .res communis as the

legal status of the sea-bed, the subsoil,'and the resources. When com-
. - '{

menting on the sedentary species, Professor Arrow remarked:

"The appeals to historical rights by thesé States must there-
fore be interpreted as indicating that, they perceive their
claims to be specially justifiable as a derogation from ‘the
recognized customary norm which mandates both the freedom of
the seas, and concomitant status for both its surface and its
bed, " 146 - . ( ‘

. o ‘,A

This comment seems convipcing because the instance of sedentary species

~~-did. appear to have recourse to usage from time immemorial and to conti-

. L &
guity to the territorial sea of claiming or exe}oiting States,

.'N\

!

_ v e~
144 Eckert, supra note 138, at 94. e .
'4* 0'Connell, supra note 46, at 458. o . .
. R _ : . ws '
4% Arrow, supra note 99, at 14. :
_J\‘ - ; . . \ -

\S S ' }‘ .
A \: - \ ‘,_‘__
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147 supra note 88, at 41.

. N
- ' b Y - n

After noting the imprecision of its content and the limitedness of

its application, Professor,Shingleton stated:

"At any rate, res communis does have some generally undisputed
. . N — — \

prohibitive content, namely, that 'common things' are not sub-

ject to unilateral ~appropriation, and that wuse of these

'things' requires the consent of all."!%?

The .emergence of the regime of the continental shelf was seen as a

_confirmation of the res communis status of the séa-bed, the subsoil, and

the resources. As Professor Henkin stated: b

. "It is because the sea-bed is not subject to national sover- '

o eignty that it was necessary to make new law to permit exploi-,

tation of the shelf as an - exception to the general rule,

Indeed, the law of the shelf affirms the ‘general character of

the sea-bed as-res communis even on the shélf nations cannot

‘occupy the seabed and claim general sbvereignty over it; the

coastal State has rights, and only limited rights ... specif-

ically provided by law.!"1%® ' '

-

If the continental shelf cannot be subject to effective occupation,. how

could the sea-bed, subsoil, and the resourcés be subject to effective

occupation? This is certainly contrary to the notion of res nullius.

..Instead,'it‘may show the status of the deep sea-bed as res communis,

whic&;is still different from that applfqa'to the high seas.

L

If it were true that' res nullius was the customary norm Lbefore the

‘emergence of the regime of continental shelf, the situation has changed

since 1945. Because the continental shelf doctrinE'impli the” deep <

sea-bed and the resources ﬁight be res communis. How#@er, more than res
- : ] —_ - a2

+ -

nullius, res communls remained in more abstract form because its e‘?cu-
. - s

* . . 4 » ’ \ 1 . '

tion required some kind of 1nternat10n§L.consensus QE#EDR 3nst1tut10ns

L

.‘:__\'

4% sSupra note .140, 30. - ‘ o - (
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and machinery which_udia not~\Eecome possible- until the convening of

-

UNCLOS III.

J3.€.3 Subsection Three. Legsl Standing

-

Unlike res nullius which was rendered increasingl{jirrelevant by the .

coﬁcept of common héritége of mankind, res coﬁmuhis i \seen as a precur-
sor tg.common heritage in respect to the sea-bed and'tbe subsoil. Iés
prohibitive content, which imposes duty on the part of States{ is par-
ticularly noteworthy. If there Qas a definite leg;l status of the sea-
bed and the subsoil " res communis seems %o be for reasons o?‘iqgic,
consistency, and histoﬁgéhfhe mqgg—yffgigwcustomary sea-bed regime,!1%?
The resources, howevé;, remains uncertain. and the_argument'of res Eﬂi;
. N

lius is probably the better one for the resources from traditional per-

-spective of international law. ) ' - ~

‘ »

It should be emphasized that the development of international law, at

least since 1967, has gradually rul%ﬁjout the possibility of application
by either res nullius or res communis. S0 Therefore, the value of res

. . ‘ . ' . .
communis can only be doctrinal and not operational, even if only applied

to the sea-bed and the sﬁbsoil.

o
2 . l"d)
k

\
— NG R
1“’_Sh;ileton, supra note 88, at Q&. L

i
’

—_—
-,

180 Zuleta, Bernaldo, "The Law of the 'Sea Zfter Montego Bay", 20 San

Diego L.R. 475-488(1983), at 482:
k.

v -
. . % N
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3:3 Section C. Summary to Chapter III

The doctrine of res nullius is unlikely to have applied tc' the deep*

seajhgd, for it did not win thé conclusive support from §cpolérly opin-

\\'

iens, ﬁbn\did it gain legal authoriﬁy from State practice or judicial
decisions. As™we have seen: the various arguments, invoked in support of
the abplication 5¥\§g§ nuilius to éhe deep sea-bedgbeyond the )limits of
- ™~

na;ioﬁél jurisdiction, ;fe\énconclusive because of their misapplication
to the deep sea;bed which has a distinctive nature, demanding a distinct
iegal regime and legal status from the overlying high seas. Further-
more, the rgs nullius theory has remained at the doctrinal level and haé
never applied- to the deep sea-bed or its resources. rStill further, the
developments o} international law witﬁ ;eépect to fhe.deep sea-bed and
1ts resources, since 1967, has foreclosed the possibility of res nullius

applying to the deep sea-bed and its resources. Therefore, it is not

possible to invoke res nullius to justify any unilateral exploration or

'exploitatipn outside the regime of the 1982 Convention.

The doctrine of res communis could 061y egplain the.status of the
deep sea—bea, not its resourcgs. It contains the notion of coﬁmon con-
trol and mana‘gement of the deep sea-bed., and“‘ i‘. prohibits -exclusive
appropriatiop, gxélusive owrership, excldsive;sovereign rights, or sov-

ereignty. Nonetheless, res communis has had no operational meaning and

is clearly inapplicable to the deep sea-bed or its resources.

The conclusion we may draw is that there exists a legal gap before ..
the emergence of the concept cf the common heritage of mankind, in

respect of the actual exploration of the deep sea-bed beyond the limits'



N
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of national non-functional jurisdiction and in respect of the actual

exploitation of the resources thereof, Historically, the lack of legal
*

status and applicable regime to the deep sea-bed and its resources

should not be looked upon as a gap, siﬁce there was no practical need to

devise legal regqulation for fhg deep sea-bed and its resources.

//
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COMMON HERITAGE OF MANKIND

Perhaps no concept in the development of the law of the sea, since

the birth of the principle of the freedom of the seas, presented concep-

tually first by Hugo Grotius, can' be comparable with the common heritage

. of mankind, both in theoretical vicissitude and practical repgrcussion.

This concept has revolutionized the entire law of the sea. I

being felt in neari? every quarter of the globe, and on some thorny

international issues, such as the exploitation of outer space, the ques-

tion of the moon, the problem %{\Antarctica, the distribution of thea

frequency spectrum, the regulation of the orbit of geostationary satel-

.
-

lites/ the preservation and utilization of the cultural heritage, and
the concern™for transfer of téchnology, and so on.!S! From its initial

5tage, this concept has been inseparably linked with the exploration of

-

the déep sea-bed and the expleoitation of its resources beyond the limits

of nationai'jurisdiction.

*Understanding of the current legal status of the -deep seé-bed‘cannot

be realized without a thorough and profound comprehension fand scruti-

nization of the.development, content, and legal standing of {he concept
A ' .

of common heritage of mankind. The concept intends to establish a novel

‘legal status for the deep sea-bed and -its resources. It is not yet
* ¢\- .
T ' . . L

'$1 pupuy, Rene-Jean, ed., THE SETTLEMENT OF DISPUTES ON THE NEW NATURAL
RESOURCES, workshop, the Hague, Martinus Nijhoff Publishers, 1983,
at 477. .

, -81-
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quite clear whether the principle of the freedom of the high seas can be

epplied'to the deep sea-bed and its resources, because of the creation
\ of the distinct legal status, legal regime, end‘legal machinery for the

deep sea-bed and its resources, brought about by the common heritage. Cn

the other hand, the United States and é:few otyer industrialized coun-

Il

_ AR
tries insist that deep 'sea-bed mining is a freedom of the high seas. and

in the absence of a universally agreed-upon treaty, deep sea-bed mining

is still a lawful exercise under the freedom of the high seas.

" Now tﬁat the 1982 anvention-on the Law of the Sea has been endorsed
by the maje}ity of States, it seems that there is a compgting situetionl
a conflict ceseﬂ It remains ge be seen how the two eegimes can be recon-
ciled. One author suégest that the_softening of theéﬁ.s. position is -the
key to - the eoletioe.151 This seems very unlikely under thetpresent
Reagan.Administration. In this coniext, there 1s a p0551ble situation
in which the princ1ple of the common heritage of manltind takes its form.
i.e., the two regimes have their own 1nterpretation of the common herit-
age and upon their 1nterpretation bUlld their respective regimes for
deep sea-bed.!%? But the respective understanding and interpretation of
the concept ‘of the common heritage is so apart that there caﬂ-hardly be

any be any bridge between the two. From the stitement of Mr. David A.

"Colson, it seems that the United States is ambiguous on- its definite

LIS
-~
L

A

-~ 132 McDorman, Ted L., "The 198&\\ew of the Sea Convention: the First
Year?", 15 Journal of Maritime Law and Commerce 211-232(1984), at
232, — )

151 g Professor  Anthony D'Amato's comment, CONSENSU§‘S\ANQ__,
ZONFRONTATION, supra note 14, at, 172. Also see Professor Bernard H.
Oxman's remark, 77 Proceedings of American Soc1ety of International
Law 157- 161(1983) at 160.
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155 UNCLOS III, Official Records, Vol.II, at 20.
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attitude toward the céﬁmdﬁ7‘ﬁéritage;??‘ . The practice of the United
States, however, Suggésts that'it does not suppert the common heritage
as a matter of iaw. To establish an alternative regime and openly deny
the concept of thé comon heritage to have any legal force could scarce-
ly be reckoned with merely AS a different unéerstanding of the common

heritage. Peffaps at most this practice may embrace the idea of

benefits-sharing and that of non-appropriation.
4.1 Section A. Development of the Concept
4.1.1 Subsection One. Development of the Conéept before 1967

Although formally the concept of common heritage of mankind was pre-

sented by Dr. Arvid Pardo at the UN General'Assemblf in" 1967, the idea

had ‘been dwelt upon by others m#ch earlier. At the putset, perhaps we

should say that the doctrine of res communis, stemming from Roman law

tradition, might'well'have served as the first precursor.!®® Although
conceptually in respect to the\ﬂgsg’sea—bed, there might be a. logical

link between res communis and the common heritage, there is no histori-

154 CONSENSUS AND CONFRONTATION, supra note 14, at 178.
3

of mankind.’ We have clearly rejected the Moratorium .
Declaration. What our position will be with respect to
the 1970 Common Heritage Declaration, in light of "the
unacceptable ocutcome of the Sea Conference, has not been
clearly established yet."

The representative oJf Madagascar, Mr. Rakotosihanaka made the
connection between the common heritage of mankind and the notion.of
res comnunis. oft is said that the common heritage of pankind is. not
a novel concept because the old law of the sea_had known the princi-
ple of ! es communis', What is really ney is its *proposed applica-

‘tion' fom the benefits of whole mankind.’
. - ]

1
¥

. ;, 7 \\5“~_~;;,/// - ' ' .

n‘E‘T’ﬂ‘.&..ﬂg\_lnited States has not rejected the common heritage =

k)

¢
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cal connection betwegn the two. And they were brought about for com-

pletely different reasons and under different context. The former

stresses non-sovereignty, non-sovereign rights, non-exclusive ownetship,

or non-exclusive apﬁropriation, all of which have been retained in the
concept of common heritage. It requires that the exploitation of the

resources by any nation be approveéd by the international community,

albeit in unorganized and incheoate feorm, i.e.' prescription or acquies-

cence.!%®® However, there are fundamental differences that ought not to

be overlooked._ One of them is that the concept of the common heritage

is regarded by most countries to ban exclusive as well as non-exclusive

sovereign rights, ownership, or appropriation without authorization,

while arguably, res communis’ may tolerate non-exclusive appropriation..

Secondly, the commgn heritage imposes a dﬁty to share the benefits
derivgd from explaitation of the resources, whereas no such duty can be
found in the notion of res communis. This point is shared by the United

' . . . :
States. Thjrajy, the common héritége, in the opinion of the majorf;y of
§f§§és, reéuires the establishment of machinery for international con-
trol and management of ;Hé activities in the Area, while no such machin-
ery is required under the rubric of res communis. These aré jusﬁ a few

conspicuous differences.

-Despite the great changes in the law of nations,

156 Just as Professér Post observed: o _
N .

Res communis, "in essence refutes ownership of any kind, but in
more recent years has been referred to as a justification for com-
mon ‘ownership,-e.qg. as regards international control of an interna-
tional public”good such as the area and resources of the high seas,
including manganese nodules." ( Supra note 37, at 89.)



"the idea that “there were goods in the oceans that Acould
belong to the indivisible patrimony .cof humankind _and{should
not be marked with individual s®als of ownership was n{t for-
gotten."1%7 : '

-

- L . :
Indeed, a French publicist, De Lapradelle, went so far as to- suggest

that such common goods in the oceans be administered by a society of

nations.%®

Admiral M.W. Mouton insisted that the sea-bed-beyond the limits of
national jurisdiction beiong to the "ihfernational community as a
whole. %% And the idea that the ing;rnational community aé a wvhole is a
unity and should hold éwnszipip-over the sea-bed was significant in that

it gave the legal meaning to the international community as a distinct

legal entity.

During the First United Nations Conference, on the Law of the Sea in
1958, the Tunisian deleéation made reference té the common heritage of
mankind in the context of the environmiﬁfgl protection of thEgresourées
of the high seas.!®? Rlso at this Conference, éyprus stated:

“They <the high seas> come under no éovereignty. &heir

1 ot ‘o,
resources;, are therefore, the common heritage of mankind, and
should be treated as such,"!®?

157 zuleta, supra note 150, at 481.

.1%% Cited by Zuleta, in Lapradelle, A. G., "“Le Droit de L'Etat Sur La

Mer Territoriale", 5 Revue Generale de Droit International Public
309-347{(1898), supra note 150, at 481.

. 1%% Mouton, M.W., "The Continental Shelf", Recueil des Cours, 1954 (I),

at 456-458 and 350f£f.

1€% Statement by Tunisia, Second Committee, 10th¥Meeting, UN Doc.

A/CONF.13/40,(1958), p.21, at para.24.

161 UN Doc. A4/Cl/P.U. 1958, p.21,




posmi  uw  hEw

)

B et el e i b e el e juea M M e e

o

.8

. . o )
. . A . o
~.. Though this suggestion was made in respect of articla\%/gk Fhe High

_Seas Convention, nonetheless, it-indicated™3 possible regime. for the

resources of the high ‘seas, which, in the perception of Cyprus, might—be
seen also to encompass the resources of the deep sed-bed.!¢?

-
- . L e
& 3

~Tt should be noted that the notion "mankind" was incarporated.into a
' o Pyt I -

preambular paragraph in the -Antarctic Treat}, which was adopted in 1959

and enteréé?into force in 1961.%%3 This may (efleégdthé idea that a
. f ' : . R =
kind of trusteeship system was envisioned regarding the Antarctica.

-

4

anographer"i
Johnson proclaimed: =X

"We greatly welcome this type of inteérnational participation.
Because under no circumstances, we believe, must we ever allow
. the prospects of rich harvest and mineral‘wealth to cdreate a
new form of c6lonial competitigp among thp/maritime nationsg.
We must be c%?eful to avoid a race to grab and. to hold the
lands under the high seas. We must ensure that the deéep. seas

and ocean bottoms are, and remadin, the ‘legacy of all human
beings."te®

r

While there is the interpfetation of this statement that President
Johnson was opposed to the phenomenal expansion of national jurisdiction
o~

CL e
over ocean spices,!®% he did not mean to place the deep sea-bed and its

" . -\; o )
162 7Zyleta, Bernafﬁb, "Intrqductigg”,'EV‘ggg Diego L.R. 517-525(1980),
at 524, note 1B. . - ' ST .

)

163 paragraph 1 of the Preamble of the Antarctic Treaty reads:

1

- "Recognizing'that it is in the interest of all mankind that Ant-

arctica shally~continue forever to be used exclusdively for peaceful =

- purposés and shall not becomg the scene or object of international
discard;" k ' :

v T
164 Cited by Zuleta;niipra note Y62, at 524-525,

~i1%% Pardo, Arvid, "Foreword", 14 San Diego L.R. 507-522 (1977), at Sl6.

occasion of the commissioning of the research vessel, "Oce-
~ - . .

1966, the then President of the United States, Lyndon.
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resources- under international control of aﬁ§ kind sanctioned by the leg-

‘acy of all human beings; another possible interpretation is that the

deep sea-bed and its resources 'should not be subject to exclusive
exploitation of any sort by any State. A rush-and-grab approach was to
be avoided and the deep sea-bed and its resources should be put under a

regime other than exclusive exploitation.

In addition to the reference to mankind in the Antarctic Treafy,

there are other international legal instruments that embody'the concept

.0f mankind.!'®® Among these are: the Charter of the United Nations;!%?

the Non-Proliferation Treaty; the constituent instrument of the .Interna-

4

tional Telecommunications Union, and The Treaty on Principles Governing
the Activities of States in the Exploration and Use of Outer Space

including the Moon and Other Celestial Bodies;!®® the‘Agreement Govern-

ing the Activities of States on the Moon and other Celestial Bod-

Ocean space is defined’as "comprising the surface of the sea, the
water column, the seabed, and its subsoil."

16 Supra note 124, at 51.

"167 The Preamble of the UN Charter begins with

"We the Peoples of the United Nations,
determined h .
to save succeeding generations from the scurge of war,
which twice in our lifetime has brought untold sorrow to
mankind...... " ‘
'¢* Article 1 of the Treaty states the primary interests of the interna-
ticnal community: . . ’
"The exploration and use of outer space, including the
Moon and other celestial bodies, shall be carried out
for the benefits and in the interests of all countries,
irrespective of their degree of economic or scientific
--development, and shall be the province of all mankind."
Adopted in United Nations General Assembly Resolution 2222 (XXI), 19
Dec. 1966. (1967) 610 United Nations Treaty Series 206. Opened for
signature 27 January 1967; entered into force 10 Octover 1967.




mankind in 19677Was not accldental, but was instead a‘Eumulative;gfféct.

.\

ies{1979).

‘As .we have seen, the culmination of tdgﬁconcept of common heritage Bf'
. &

-

I's -

Before 1967, the concept consisted not of specific rules, but- general
reference in most cases. HoweG%r, an awareness'grew Ehat there must be

something in the oceahs that could be regarded as bqlonglng to manklnd

as a whole. But the obllgatlon of refraining from cla@mlng or exerc151ng
sovereignty, sovereign rights, ownership, or appropriation over }he de

sea~bed and its resources was derived from a mixture of the re

haY

status of the high seas and res communis status of the deep sea-E§d and
its resources, as regarded by some States at this point of time. This

gab was filled by the development of the law of the sea after 1967.

4.1.2 _Subsection Two. Development of the Concept since 1967

\ . ‘ v ot

The common heritage of!ménkind‘qu formally proposed as a significant

-

éoncept in the international law of'tﬁe sea in relation to the status,

*

the regime, and the machingry- for. the exploration of the deep sea-bed

-’""

and the exploitation of its resources by the Maltese Ambassador, Arvid

Pardo, at the 22nd session of the UN General Assembly.!?® The proposal

-

1¢9 Entered into force on 11 July 1984 and as of 31 March 19834 there
are only four partles to this Treaty. Article 4 (1) provides that
exploration and. use of the moon shall be the province of.-all mankind
and shall be carried out for the benefits and in the interests of

all countries regardless of t elr degree of economic or sc1ent1f1c
development.

17 Among the four conceptual.. alternatlves freedom of the high seas,
increasing the common property to be divided up through’ appropriate
-application of scientific knowledge and technological skill, nation-
al enclosure of ocean space, and international enclosure of ocean
space, Pardo -chose the internaticnal.ehclosure around the axis of
common heritage of mankind. (See Robert L. Freidheim, "Arvid Pardo,

_VtherLaw of the Sea}Conference, and the Future of Oceans', in Park,
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envisaged that:

. (a) the deep sea-bed and ocean floor and thé subscil thereof as well
& . , .

as the resources Beyond the limitjyof'national Jjurisdiction be

deciﬁred the common heritage of mankina; -
{b) prohibition of any-sovereignty, sovereién riéhts, ownership, and
appropriation of any kind be effected except in accordance with
- 'the Eegime and machinery to be set up; . ’
{c) sharing of the benefits derived from the area pe enshrined;
{d) intermational machinery to administer and manage the resources be
‘established;

(e) the use of the deep sea-bed be reserved exclusively for peaceful

171 N
purposes. Y

The change in the law of the sea was necessitated by two-fattors,
first the proliferation of States and second the acceleration of-techno~
logical progress. The old law of the sea, as widely held, was unable ‘to
keep pace with the—ehanges that had been taking place.lTﬁerefore, "it
was necessary to eiaborate a pew concept which could replace freedom or
sovereignty-as the basis of the law of the sea ... in order to preserve
the greateg part of ocean space as a commons accessible to the interna-

tional community."!?? One of the motivations for Malta to present this

u

proposal was to reduce, and ultimately to.eradicate the glaring inequal-

ities between the developed and the developing countries, as was elo-

Choon~ho, ed., supra note 138, at 153.) ‘ .

P
7_)

171 Supra note 2.

-
TS

172 pardo, A}Qia, "Law of the Sea Conference -- What Went Wrong", in THE
NEW LAW OF THE SER (C.L. Rozakis and C.A. Stephanou eds., 1983, at
139-140) -
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quently put by the Yugoslan?n delegate."’ The freedom. of the high

) -

4

seas was felt by developlng countrles not only 1nadeqnate in the fﬁEe of

v 2

the ;Eg trends, but also very prejudicial to- the1r lnterests It should

be sufficient to quote one paragraph to lllustrate th;SHpomqt:

_ "Although the doctrine of the freedom of the seas theoretlcal-
ly based on Grotius's view of the inappropriability of the
vast expanse of the oceans and the inexhaustibility of their
resources, ;he big European peowers insisted upon it. and
enforced 19/during the last three centuries. Actually,: they
used it ;d control the seas for the furtherance of their
respectiver imperial ends. In practice, the freedom of the
seas, thexgfore, meant undoubtedly control as well as to
exploit thesgas.'"17%

The UN General BAssembly reéponded very swiftly and positively.
Subsequent events, which have already been briefly reviewed in the

INTﬁoﬁbCTIONJ include the set-up of the Sea-Bed Committee, the passage

-of the Moratorium R#f5olution, the adoptionrof the Principles Declara-

_tion, the convening of UNCLOS III, the adoption of the Convention on the

Law of the Sea, the signinq of the Convention, and the functioning of

the PrepCom.

tr

During this period, the concept of common heritage of mankind had

-
s

crystalized, and embodied in the 1982 Convention. Now, it has more spe-

cific content.

173 sarin, supra note 26, at 284-285.

"The Yugoslavian delegate remarkéd that the existing internation-
al law was not sufficient as it reflected the 'prevailing inequali-
ties and situations' which we would-.certainly like to 'avoid being
transplanted to relationships in this area'. Therefore, we 'need to
formulate new legal principles and to adopt such concepts as would
prevent sanctioning' of the exploration, exploitation and use of the
seabed and its resources 'for the benefits of the richer, techno-

_logically more advanced', in other words, developed States."

174 Sarin& supra note 26, at=281.

LY
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4.2 Section B. Content of the Common Heritage of Mankind

/—n—-—u

.

. - -+
It is true that there are divergent interpretations on the meaning of
the common heritage,!?® but this éh%uld not prevent us from understand-

ing their basic elements, or from deriving legal significance from it.
Since the concept has péen incorporated inte the 1982 Convention,\ﬁfme
analysis will be devoted to the relevant provisions of the Convention

besides taking into consideration the evolutionary stages of the con-

cept, as reflected mainly in the Principles Declaration.

Then, it is imperative to examine the divergence of meanings given to

the common heritage by wvarious interpretations in order to dispel the

the cléuds over whether it has specific legal content.

Insofar as the
issue is pertinent as to whether the concept has legal meaning or not,

it would be better to leave the question aside and treat it in the next
section.

Literally, there is no place in the Principles Declaration or the
1982 Convention where the common heritage is defined. But, the ensuing.
resolutions of the General Assembly, the statements made by States, the

analysis by legal scholars, and the negotiating history of the 1982 Con-
vention,

provide ample evidence to define the content of common herit-
age.
I h
| . \
- 17% Arrow, supral_note 99, at 28-29.
- l, o
A .

v

~

Four models were discussed to
interpret the common heritage of mankind.

- i
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4.2.1 Subsection One. Basic Elements

-~ »

*#-  The word "heritage" is said to have two meanings: ohq*felates to

material possessions that are heritable, the other pertaining té imma-
terial principles of good, civilizing truths and wisdom that are handed

down through ages.!’® The phrase "commen heritage of mankind" carries

"

with it the common meaning, but adding significant innovations.

-

The notion of mankind is known to international law as mentioned ear- -

lier. Professor Jean-Rene Dupuy's comprehension is quite profound:

= "It is transpatial,  in that it regroups all contemporaries

irrespective of the location of their establishment; its scope
is transtemporal, because mankind -does ndt include only

today's peoples, but also thoese which will come. Mankind
thinks beyond the living."177 )

{

_He further analyzed the universal and egalitarian elements of the con-

Eept, which means ."to joinsall the peoples without discrimination in
collective ownership™.!7® After repudiating the oligarchic formula for
4

the common ownership of international space, which is exemplified by the

Antarctic Treaty system where a small number of States with technologic-'

al and financial abilities dominate,!7?? Professor Dupuy insisted upon

176 Goldwin, Robert A., "Common Sense vs. 'the.Common Heritage'", in LAW
% THE SEA == l_IE POLICY DILEMMA, 59-75, at 74
© 177 pupuy, Rene-Jean, "The Notion of Common Heritage of Mankind Applied
to the Seabed", 1in Rozakis and Stephanou, supra note 172, at
200-205. .
178 Thid.
179

Forster, Malcolm J., "Question of Antarctica", 14 Environmental Pol-
icy and Law 2-4(1985).

The Antarctic Treaty regime is unique in its decision-making
because of which it is charged as an "exclusive club". There are
two categories of Parties to the Treaty:
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the democratic mechanism "which rejects this demand of"Effectibeness 50

as to join al) the States in cbmmon-_ownership"."" Furthermor'e, he

- -
®

. -devised three levels of participation of all countries ‘to manage the

- n~

common heritage: the institutional level; the activity level. and -the

oa.
.
[}

benefits level. The duties of conservation and rational develbpment{ as -

transtemporal nature of the common heritage of mankind.?!%! I

e

The first articulater of common heritage in relation to the deep sea- f‘

a~
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"bed and its resources, Dr. Pardo,-considered the content.of the concept
. r - !

as: ' - j?

L x

: iy .
"First, the common heritage of mankind could not be appropri-
ated; it was cpen to use by the internatiohal community but
not owned by the international commpnity. Second, it required

(1) Contracting Parties which include, all Parties to the Treaty,

but they play little role in decision-making; (There are now 15

ettt nations which have acceded to the Antarctic Treaty and which are
’ contracting Parties only: Bulgaria<l978>, Czechoslovakia<l962>,
Denmark<1965>, Finland<1984>, German Democratic Republic<1974>, Hun-

gary<l1984>, Italy<1981>, the Netherlands<l1967>, :=Papua New . Guin-

ea<l981>, Peru<l981>, Romania<l971>, Spain<1982>, and Sweden<l984>.)

l

{2) Consultative Parties that have full right to participate in
decision-making, which will be binding upon all Parties irrespective
of Consultative or Contracting Parties. The Consultative Meeting of
the Antarctic Treaty is held every two years in the capital of a
Consultative Party. Of origin, the present Consultative Parties
consist of two groups: the original signatories of the Treaty (US,
USSR, UK, France, Japan,.Australia, New Zealand, South Africa, Nor-
way, Belgium, Argentina, ‘and Chile}; and the late comers
{(Poland<1977>, West- Germany<1981>, India<1983>, Brazil<1983>, Chi-
na<1985>, and Uruaguy<1985>).

By 1991, there will-be.an opportunity fpr optional review of the
Treaty. In view of the mounting complaints against the eligarchic
pattern of the Antarctic Tréaty regime by developing countries,

- there have grown lots of speculations about the future of the Treaty
" regime. ({Alsoc see supra note 122)

a

-~

130 Supra note 177, at 200-205.
L

1t1 gypra note 177, at 200-205.

well as the protection of environment, were seen as emanating from the

e
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a system of management in which all users have a right to
"share. Third, it implied an active sharing_of benefits, not
only financial but also benefits derived erdm shared manage-

the conventional relationships between States and tr@ditional -

‘ment and transfer of technology, thus radically tr?§:forming'

concepts of development aid. Fourth, the concept of-common

eritage implied reservation for peaceful purposes, insofar as
litically achieveable, and Fifth, it implied reservation for

fliture generations, and:- thus had énvironmental implica-

ions-ullz

v

Professor ‘Van Dyké and Yyen found three elements in the concept of

common heritage,

1.

components in the concept: 3

1.

2.

Y

Developing nations must receive genuine benefits from the resourc-

es of the deep seabed; .

2

h
No nation can claim exclusive rights t:\pr deep seabed mining

/

site:
>

If a generally agree-upon treaty does.come into force, it will’be

*

% binding on all nations,!®?

\

In Professor Larshan and Brennan's article,!'®* they have found four

/

-
5
\,

A\ . .
non-appropriation;

participation of all nations in the manggement of deep sea-bed;
distribution of benefits from the exploitation of resources;

uses exclusively for peaceful purposes.

A

1l

192 supra note 172, at -41.

3

. ‘

A\Van Dyke and Yuen, "'Common Heritage' "v. . 'Freedom of the {High

§eas':'Which Governs the Seabed?", 19 San Diego L. R. 21-43(1982).

1)

~
L lee Léxshan and Brennan, "The Common Heritage of Mankind, Principles in

International Law", 21 Columbia Law Journal 305(1983).

AN

\\ T .

‘\
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[

Mr. Shingleton considers the concept of the common heritage contains

—_— i - .

severa] ,associated elements, such as:
“inalienable title to the area and its resources, implied
trustee duties over it for the bemefit of present gnd future
humanity, internationally exercised exploitation and admin-
istration rights, through international machinery, equltable
distribution of the benefits of the area."!®* ‘

Mr. Anatoly Kolodkin, President of thelSovietharitime Law Associa-
tion, constructs the common heritage in a much similar way.!®® Eut he
interpreted the element of participation in sucg a way‘ﬁhat it can oﬂ%y
be effected throﬁgh the " regime under the LOS.Eonvention. Thééefore,

participation through unilatefal action or a mini-treaty is not meant by

the common heritage.?

e "
* . N 4 .
'."‘ PR " ~

135 Shigleton, ,supra note 88, at 53.

1#¢ pyke Jon M. Van, ed., CONSENSUS AND CONFRONTATION.s THE UNITED STATES
AND THE LAW OF THE SEA CONVENTION, A Workshop of. the Law of the Sea

Institute, January 9-13, 1984, Honolulu, Hawaii, U.S.A., 1985. at
248, ' :

187 1d. Professor Kolodkin stated:

1. The deep seabed and its resources can neither be subject to

5 the sovereignty of any State nor appropriated by any State or
its natural or juridical bodies.

2. ' Economic and other benefits from the exploration and exploita-
tion of the deep seabed and its resources are to be distribut-
ed for the interests of all nations but taking into account
the special interests of developing countries even if they do
not conduct any such exploration and exploitation.

3. Unilateral actions of States to appropriate or expleoit the Cr}
deep seabed and its resources are not allowed. Unregulated and &,
uncontrolled access to the deep seabed and its resources is 'éfﬁ
excluded. At the same time, the so-called parallel system ,°
shall be preserved. States as members of the international {
community and sovereign subjects of international law cannot
be refused their right te participate in the exploration and .
exploitation of the deep seabed and its resources, but this
right shall be exercised only through the Authorlty

4. © The area of the-deep seabed which is the common heritage of
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I. . _'Professor Elisabeth Mann Borgese has tried to define the coficept.!**
. ' ,

. ! -She also regarded environmental protection and conservation .for the

ls

futgre are two more elements in the concept in addition Eo the afore-
.. -

mentioned four elements.!??
. v

* . ©

"o

-

mankind shall be used exclusively for peaceful purppées.

1%8 Draft Definition of Common Heritage ' - ‘
T — T - .

First Article

The Area and its resources are the common heritage of mankind.

Second Article

-

For the.purposes of this Convention '"Common Heritagé of Mankingd"
means that:

l 1. No State shall claim or exercise sovereignty or sovereign
rights over any part of the Area or its resources, nor shall any

State or person, natural or juridical, appropriate any part thereof.

]: _ No such claim or exercise of sovereignty or sovereign rights, nor

such appropriation shall be recognized. g?

2. The Area and its resources shall be managed for the benefits

of mankind as a whole, irrespective of the geographical location of

- States, whether coastal or. landlocked, and taking into particular

© consideration the interests and needs of the developing countries as
specifically provided for in this part oﬁ‘the Convention.

3. The, Area shall be open to use exclusively for peaceful purpos-
es by all States, whether coastal or landlocked, without di'scrimina-
tion and without prejudice to the other provisions of this Part of
the present Convention. e

4, Necessary measures shall be taken in order to\g?sure effective
protection for the marine efvironment from harmful effects which may
arise from activities in the Area, in accordance with~Part™VII of
the present Convention. - : ®

..See Borgese, Elisabeth Mann, WA Constitution for the Oceans:
Comments and Suggestions Regarding Part XI of the Informal Composite
Negotiating Text", 15 San Diego L.R. 371-408(1978), at 376.

1¥9 CONSENSUS AND CONFRONTATION, supra note 14, at 257.
. :
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Professor. Anthony D'Amato added the seventh element on the list, that
is tHe ability to restrict mining-~that has an adverse effect 6n land-

based minerals sold on the market.!}® But this seventh element may not.

-
- -

- L . oo . . . T
be warranted since it goes into the\production policy of the seabed min-

erals, which-is subject to diverse interpretations. Also this element
has- not been refered to elsewhere. It may well become part of the grow-

.ing cohmon heritage in the quure.'ﬁt_present, this element cannot be

said to be contained in. the principle of the common heritage.
Il : .
The 1982 United Nations Convention on the Law of the Sea incorporated

the idea of cémmon heritage into its Preamble;.Article 1{1), Part XI,
Artiqle 309, Article 311{6), Annex .,JI, Annex IIi, Annex IV, Article 14

of Annex VI, Section 4-of'Annex VI, Resolution I and Resolution II of_

. Annex I of the ?fna} Act, and annex II of the Final Act.

Article 136 consists of a single sentence "The Area and its resources
are the common heritage of mankind." 'This article simply signifies and
highlights the paramount importance of the principle of the common her-
itage. It also has tﬂe effect of' reaffirming the previous convictions
and efforts Cffbin the framework of the United Nations. It should be
noted that not only the resources but glso the Area itself are the com-
'mon.l1gritage. From® a sense,'.the_ principle of the -  common héritage is
placed on the top of gll the rules relating to the deep sea-bed and its

resources. This may suggest some hierarchical structure existing within

%; least the rules relating to the deep sea-bed and its resources.

199 CONSENSUS AND CONFRONTATION, supra note 14, at 258.

<~
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Entitled "Legal status of EP& Area and its rTesources", Article 137
/ .

contains the non-appropriation clause. Paragraph 2 is partly innovative

v

in comparison with the Principles Declaration. It states -that any
T

alienation of the resources is prohibited., Further, alienation of the

.

minerals recovered from the Area may only be effected in accordance with

the Convention and with the regulations of the Authority. The'prohib-“

- ition of the alienation of the resources by the United States, who still

regards that these resources may be lawfully extracted by ‘any nation
under phe freedom of the high seas. At present, there are some difficul-
o . ’ - >

ties to conclude that this Paragraph has. been tofally assimilated into

customary international law. Part of it can be said so. The restriction

on alienation of the minerals is even more disputed by the United States

and others. If the Convention comes into force, this restriction may

crystalize and become part of customary law. At present, 1t may not be

an integral element of the common heritage as customary law.

Article 140 1Is about the sharing of b;ﬂﬂfitsAderived from the exploi-
pafion of the resburces of the Area. This is by and large accepth as
one element of the common héritage of mankind by both the indust;ialized
countries and the develdping countriés. For instance, in £he UK,.FRG,
USA's deep sea-bed mining legislations, there ére‘pfovisions for a spe-
cial fund for the benefits of mankind, althoudh it remains questionable

—
as to. how and when these funds shoulg be distributed.

sArticle 141 spells out the requirement that the use of the Area be
exclusivély for peaceful purposes. This' Article is ambiguduély drafted

and intended to be. However, no matter what interpretation one might
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give, this provision can be said to be part of the concept of the common

heritage of mankind with respect to the deep sea-bed.

Article 148 is designed to ensure the effective participation of the

deﬁeloping gountries in particular. It may bé possible to observe that-

this provision is less acceptable to the major developed States. But

still‘Article 148 is generally regarded as not so offensive to the major

developed States.

Articles 145, 146, and 147 reflect the concern about the marine envi-

rgnment. This could be in the fabric of the common heritage. But it

need not be necessary, since any sea-bed treaty will address the ques-

- tion of the protection of the marihe environment. It would be fair to

treat this element not as an indispensable one in the conceptvof the
ﬂf

cofmon heritage of mankind. Article 150 (b) talks about the conservation
, ) “ .
and raticnal management of the resources in the Area. again, this does

not necessarily derive its root from the notion of the common heritage.

In Section 2 of‘Part XI, one of the principles enumerated is the

tr%nsfer of technology. This obligation is one of the main geasons why

L]

the United States withdrew from the ‘Convention regime. Mandatory trans-

fer' of technology is criticised as impractical and unacceptable to the

coﬁsortia. It also conflicts with the ideology of free market. If the

L .
suppliers of the technology do net accept this imposed duty, as do not
thelUnited States, the ﬁnited Kingdom, and the Federal Republic of Ger-

many, it would be very difficult to argue that .this principle has become

a constituent part of the. accepted concept of the common heritage of
| i

mankind. How this principle is to be exécﬁﬁéd and modified Femains to be

e -

% -
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seen. The discussion could pe,in[the_framework of the PrepCom, or under

-

the auspices of the United_Nations. Alternatively, the’ United States

would prefer to have a small-scale conference among the major suppliers

and recipients. *

]
e

From the above analysis it becomes clear that the basic content of

r

the common -heritage has not undergone any signifi%ant changég from the
?rinciples Qeclarafion te the 1982 Conventioh. . It is péssibié to spell
out the basic content of the concept as consisting of the following ele-

~

ments:

.(a) in-cgmparison‘with res communis, the concept of common heritage -
not only prohibits sovereignty, sovereign rights, ownership of
any kind, but also prohibits appropriation in any form;

(b) individual States can obtain rights with respect to the Area and

its resources, by way of conforming to the legal regime agreed by
the international community aszé vwhole, for éxamﬁle that in the
1982 Convention;

(c) sharing of benefits in thé broader sense is to be effected;

(d) use of ﬁhe Area for peaceful purposes is to be respected;

(e) universal participation in management of the Area and its.

resources is to-be safeguarded;

.

This content has been aécepted and recognized by the international
community as a whole through such means as .the Principles Declaratioen,
the statements of States, State practice, and the 1982 Convention. The

relevant proviglons in the LOS Treaty are basically in line with the

basic content of the common heritage as formulated above. The following
2

Al
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are a few instances.where the basic content of the cpmmon heritage has

L

been developed and specified.

)

{1} the specification of rights to minerals in Articlé 137(3);

(2) the enumeration of the responsibility and liability of States in

more concrete terms-in Article 139;

-

(3} the embodiment of the -participation provisions for developing

_2

countries in Article 148.

Comparing with the the content of the 1970 Principles Declération, Part

XI of the 1982 Law of the Sea Convention 1s basically in conformity with

14

the essential ideas contained in the principle of the common heritage of

mankind. Detailed comparison will be made in another study fbllowing

this thesis. 4

With the above explanation, it is conclusive that the essential

ideas or elements of the concept which have been by and large consistent

can be deemed to be accepted by the international community.??

The developing countries' position is that the Moratorium Resolution
had the effect to bar all States, persons, natural or judicial, from

making ¢laims over, or exploiting the Area and its resources.!?? But

.

. UN Doc. A/AC. 138/SC.1/SR. 12-29, 6 November 1969, at 16}

Mr. Debergh, Representative of Belgium proclaimed at the Sea-Bed

Committee: ' /
Although some countries took an ;bjection to the expres-
sion " 'common heritage' on the ground that it had no
juridical content, and that it lacked precision, yet it

seemed that there was an implicit general agreement that

the concept of the common heritage was very valuable and
might be taken as the keystone in the construction of
the new law of the sea. The common heritage may apply to
all hydrocarbon spaces. ’

132 garin, supra note 26, at 280. .



102

this position is weakened by the formidable negative vote and léféé num-

S

ber of -abstentions on the adoption.of this resolution. What the devel-

oping States have been trying to do is nationalize what is within their

own ambit by recovering the ownership of the resources, and jnternation-

alize what “is elsewhere, and in particular wealth which 1is not vyet

appropriated.!3?

"To developing nations the concept of commion heritage implies
not only sharing in the benefits to be obtained from the
exploitation of the resources of the Area, but also,. and above
all, an effective and total part1c1pat10n in all aspects of
the management .of thls common heritage.1®* 3

Thus, by rejecting the'criterig based on financial and technological
capability, theyl are striving gb transform the unegual relatiénship
between the poor and gh rich countries.!?® .in their view,.the common
heritagé must and will befome part of the-basis of the New International

qupomic order, of which the Law of the Sea Convention is both a fore-

~

runner and an essential part.??® Thus, the Chairman of Group-77 stated:

"It had to imply the idea of a common administration and
therefore, not only the freedom of access and utilization- but
also the regulation of that exploitation and of an equltable
sharing of the benefits between the members of the interna-
tional community."!?®?

4

193 pupuy, supra note 177, at 202,
194 pguilar, "How Will the Futurq Deep Seabed Regime Be Organized?", in
LAW OF THE SEA -- THE EMERGING REGIME OF THE OCEANS {(J.Gamhle & G.

Pontecorvo eds.,1974), at 43, 47.

155 UN Doc. 1/AC/130/SC.1/SR. 12-29, 6 November 1969, pp. 33ff; UN Doc.
AB/C.1/PV./B73, 31 October 1969, pp. 18ff.

‘156 Borgese, supra note 188, at 376.

197 rarjas, M., "Seabed Mining in the 1980 Draft Convention on the Law
of the Sea", in Chen, DEEP SEABED HINING AND FREEDOM OF THE SEAS 13
(Westport, Conn.: U.N. Assoc. of Conn. '1981)

There are at. least two. consistent interpretations of the common
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Whether the concépt is understood as to imply the notion of trustee-
ship tﬁrough an international machinery, or as to contain the conéeption
of common'owne;ship does not matter, since both ramifications are com-,

patible with the basic elements of the concept.

&\\\\\;4///"h o _ | {

heritage of mankind. One is to see it as entailing the notion of
common ownership, as presented by Ambassador Pinto:

"Common heritage -"means that those minerals cannot be freely
mined. They are not there, so to speak, for the taking.The com-
mon heritage of mankind is the common property of mankind. The
commonness of the 'common heritage' is a commonness of ownership
and  benefit. The minerals are owned by your country and mine,
and by all the rest as well. In their original location, these
resources belong in undivided and indivisible share, to your
country and mine, and to all the rest -- to all mankind, in
fact, whether organized as States or not. If you touch the
nodules at the bottom of the sea, you touch my property. If you
take them away, you take away my property."

(Statement by Ambassador of Sri Lanka, H.C.W. Pinte, 'in
_ ALTERNATIVES IN DEEP SEA MINING, proceedings, Law of the Sea

Institute, wofﬁ%hop, 11-14 December 1978, at 13-14, edited by S.
\ Allen and J. Craven, 1979.)

~ ' ‘ :
Another interpretation seems to suggest the conception of

- trusteeship because mankind manage and control the area and its
resources through the international community in general which
consists of States and through the ISA in particular. Professor
Arvid Pardo stated:

"the common heritage of mankind was not owned by _
mankind or by the international community, however
_defined but was held in trust by mankind. Mankind
through the international community has the jus
utendi but not the jus abutendi or the right of dis-
“posal." T .

(See Pardo, Arvid, "An Opportunity. Lost", in LAW OF THE SEA:

U.S.-POLICY DILEMMA, at 21.)
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4.2.2 Subsection Two. Different Understandings l/ﬁ/

There was no scarcity of opposition teo the introduction of common

heritage into the domain of the law of the sea.!®* But the most adamant

stance is that of the United States. The Statement of the U.S. Depart-
ment of State on the Claims by Deepseas Venture alleged:

"'Common heritage' does nat require the ownership of nodules
by a world authority for the benefits of all nations, but only

that the seabed or at least the nodules, is 'commonly' avail-
able to all.nt®® .

The effect of this Statement is to minimize the legal significance of

) . LA . - . .
common heritage. It is equated with the notion of res communis, because
under the doctrine of res communis, it is not difficult to extrépolate

common availability therefrom. This contention might have been warranted’

in 1976,'but certainly not in 1985. It is at variance with the basic

meaning of the concept. : . -

-

. . Professor Oxman regarded the common lieritage as having only procedur-
al significance.?®® This means that all States ‘are required to attempt
in good faith to agree upon the substantive content of a regime. But

this interpretation seems too narrow to contain. the scope of the common

198 Farly objections to the common heritage of mankind pertained to the,
moral meaning and imprecision mainly. See Oda, Shigeru, "Sharing of
Ocean Resources -- Unresolved Issues in the Law of the Sea", supra
note 1, at 61-62; Brown, E.D., "The 1973 Conference on the Law of
the Sea: The Consequences of Failure to Agree!, proceedings, 6&th

Annual Conf. of the Law of the Sea Institute, University of Rhode
Island, June 1971, Kingston, USA,1972, at 35; Barkenbus, J., DEEP
SEABED RESOURCES, 41{1979); UN Doc. A/AC.138/SC.1/5R.9, 24 March
1969, p.96 (Yonkov of Bulgarigf; UN Doc. A/C.1/PV.1798, at 6, 1970
{USSR Statement); UN Doc. A/AC. 138/SC. 1/SR. 14, p.24 (0da, Japan);

UN Doc. A/AC. 138/5C. 1/SR. 13, p.18 (Beesley, Canada).

199 gyupra note 125, at 66.

200 CONSEMSUS AND CONFRONTATION, supra note 14, at 259.
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heritage. As d%éCussed earlier, the principle has sustantive elements.
Those elements aré-acceﬁted‘in various degrees. Certainly, the common
heritage cannot be said to have procedural“content only. With the pass-

ing of time, the substantive meaning of the concept will become more

- discernible.

Other opinions. against the basic content of the common heritage
include the charge that it lacks definite meaning,?®'' the accusation

that it creates inequalities among individuals and States,2°2? and the

-

belief that it embodies no prohibitive rules against unilateral mining

of the deep sea-bed.2°?

Mr. Theodore Kronmiller wrote:

“"What all States agreed upon was that the deep seabed and sub-
soil and the resources thereof are the common heritage of man-
kind, however that is defined. Those States also agree that
claims or exercise of sovereignty or sovereign rights over, or
ownership of, the deep seabed are impermissible and that deep
seabed mining must benefit in some manner the internatignal .
community.V20% .

201 ghigleton, supra note 88, at 54-55.7 ' .

292 Bandow, Doug, "UNCLOS III: A Flawed Treaty", 19 San Diego L.R.
475-492(1982), at 479-430. ’

"This new concept of the 'common heritage of mankind' necessarily
places the well-being of some nations and individualg£ arbitrarily
ahead of those of others. In the case of the seabed, the interests
of the ruling establishment in a few developing countries are to
take precedence over the fundamental rights of all individuals,
including those of citizens of developing countries; the oligarchy
of a few will apprdpriate in the name of the many."

201 gited by Sarin, supra note 26, at 280.

204 Kronmiller, supra note.l7, at 534-535.
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What is accepted in the above paragraph is the obligation to share

benefits derived from the Area and its resources and the element of non-

appropriation principle.in a cursory form. One of the effects of this

statement is that the common heritage is nearly egualized with the

notion of res communis. over the deep sea-bed and its resources is
sanctioned even under the rubric of res communis. However, this state-
ment did not recognize the participation principle and the peaceful use

principle.

Besides several statements made by the United States during UNCLOS

‘IT1I,2°%5% President Reagan made the U.S. position wvery clear in his EEZ

Proclamation:

"United States participation in the Conference and its support
for certain General Assembly resolutions teoncerning sea-bed
mining do not constitute acquiescence by the United States in
the elaboration of the concept of the common heritage ‘of man-
kind contained in Part XI, nor in the concept itself as having
any effect on the lawfulness of deep sea-bed mining. The
United States has consistently maintained that the concept of

the common heritage of mankind can only be given legal content Lot

by a universally acceptable regime for its implementation
which was not achieved by the Conference."2?98
This statement demonstrates the change of the.U.S. attitudes between
the egriy stage and the latér stage of UNCLOS III. The United States'
intention had been to commit itself to UNCLOS III until the Reagan
Administration rejeéted the Convention. The U.S. onection may be argua-
bly gonstrued as sufficient‘to constitute the non-universal character of

the regime under the 1982 Convention. How this will be developed

208 .5, Department of State Bulletin, 1981: Malone, James L., July, 48;

1882:. Reagan Ronald, March 54; Malone, May 61, October, 48; 1983::

Reagan, April 82, June 70.

b Y

US Exclusive Economic Zone (Reagan), u.s. Department of State Bulle-
tin, June 1983, at 70-71, .

206

+

-/
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~wemains to be seen. If the conventional regime attracts sufficient, not

only ratifications and accessions, but also technological and financial

capacify, then it could be de;elppgd to include the participation of the
United Stagzs.. The}efo;e, there will be little doubt as to the univer-
sal character ofizhe regime; If the mini-treaty has the power to command
most of the technology and finance to undertake deep sea-bed mining, and
to undermine effectively'fﬁe conventional regime, .then it will become
fsfronger. In accordance with the rules of formulation of customary
international law, such a mini-tfeaty regime migﬁt be regarded as the
major actual State practice in deep sea—béd mining. But still there is
tﬂe problgm of contention from the developipg countries. If both regimes
keep a fairly balanced equilibrium, there will be a true competing situ--

o

ation in deep sea-bed mining.

To summarize, what the United States and other States asked for are
unacceptable to the majority of the international community, and perhaps
not compatible with the basic content of the concept of common heritage

as it has evolved.

4.3 Section C. Legal Status

Since 1987, the:deep sea~-bed and its resources havg been designated
the‘cohmon heritage of mankind. If its content is objected to, much more
is.its status in' international law, becausé it is the legal status that
creates rights and imposes duties. Whether the concept can define the

leéél status of the deep sea-bed and its resources will be examined

below.
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As early as 1968, Professor Louis Henkin expressed his doubt over the

lawfulness of unilateral sea-bed mining:

"As to the law governing the extraction of minerals from the
deep sea-bed, the only certainty is that the law -is uncer-
tain. It is not clear whether any nation can acquire and
claim sovereignty -in the seabed, and if so, by what meas-
ures. It is not clear-whether, without any claims of sover-
eignty any State (or private entrepreneurs} .can lawfully
proceed to dig and keep what it .extracts."2®? '

I'd

Though the Convention on the Law of the’'Sea has been signed by 159
States and other entities, it is still not ¢lear whether Part XI of the
A —_—— =

Convention can come into the corpes of international law due to the

.

strong U.8. objection. The common heritage of mankind has been, how-
r

ever, undeniably consolidated in international law, both. customary and

conventional. It is acknowledged(now that the concept may be regarded

as legal but differences remain as to its precise legal meaning. Now
the question is mainly no longer whether the concept is a legal one, but
rather, is what legal status it is to be attribﬁted. Indeed, the notion

of jus cogens, customary international law, and conventional interna-

tional law have been invoked in support of the common heritade. For a

} legal concept, with such broad support from the sources of interhational

Elaw, to be considered to. have merely moral or political force is not

sustified. International law may not be so feeble, fragile, and flexi-

3 .
gle as to embrace something that is legal and non-legal at the same
\ : ) _

time, 208 : : ' /

297 Supra.note 140, at 24, . '

202 gee Statement made by Bernardo Zuleta at the Twenty-Third Session of
the Asian-African Legal Consultative Committee, Tokyo, 16-18 May
1983, Office of the Special Representative of the Secretary-General
for the Law of the Sea, 3 Law of the Sea Bulletin 6-7(March 1984).

“International law cannot be so illogical as to produce the
effect of accepting that something can bé and not be at the same
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4.3.1 Subsection One. Jus Cogens

4.3.1.1 1. WHAT IS JUS COGENS

This expression originates from the Roman law which invalidated
transactions and obligatibns involving infringément of rules of law with
respect to "public order".2®? It exists in most municipal legal orders

in the form of juris cogentis or a general concept of public policy

which invalidates l?gal actions that are contrary to certain generally
defined criteria.?!® That a contragt to kill someone i§.null and void
in domestic law,. represents one example. In international law,.treaties
contemplating or conniving.at the commission of acts, such as trade in
slaves, piracy or genocide; tfeatie§ violating human, rights, the equali-
ty of States or the principle of self-determination; treaties conteﬁ-
platirig an unlawful use of force contrary to the principles of the Char-

ter of the United Nations: or. treaties cohtemplating the performance of

- * . 1 . ! 0 . 13
any other act criminal under international law, are, nullified by jus

cogens.?'! The treaties would be invalid if they are contemplating ter-

rorism. ’ .

time ... It would be egually difficult to argue that a Convention
supported by the vast majority of nations can co-exist with another
regime based on a nimble application by analogy of traditional free-
doms that were recognized to satisfy needs totally unrelated to deep
sea-bed mlnlng "

293 gyy, E., THE CONCEPT OF JUS COGENS IN PUBLIC INTERNATIONAL LAW, Car=
negie Endowment for International Peace, Geneva, 1967, at 18-20,

219 Khushalami, Yougindra, DIGNITY AND HONOUR OF WOMEN AS BASIC AND
. FUNDAMENTAL HUMAN RIGHTS, The Hague Martlnus Nijhoff Publishers,
1982, at 133..

211 General Assembly Official Records {2lst = sess.) suppl.9
(A/6309/Rev.1), ' Report of the International Law Commission on the
second part of its 17th session, January 3-28, 1966, and on its 18th
session, May 4-July 19, 1966, p.77, para. 3, and p.89, para. 1.

Fl

-
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According to frofessor Milenko Kreca, the normative content of jus

cogens, s
"reflects an objective necessity of peaceful co-existence and
equitable co-operation of States a peoples. Emanating from
the positive internaticnal order, 3 cogens possesses sub-
stantially qualitative characteristics Jof that order. In the
formal sense, the characteristic features of international jus
cogens in public law are objective character, peremptoriness,
universality and dynamic nature."212

In light of this observation, it is convenient to prove the existence
and functioning of "jus rcogens from three sources: scholarly writings,

judicial decisions and Vienna Convention on the Law of Treaties.

{1) Scholarly Writings.:

Professor V.V.Pella, in his memorandum to the United Nations, regard-

ed peaceful co-existence as jus cogens.?!?* Professor Kreca proclaimed:
- _— 4

"Interdependénce and interrelationship of interests resulted
in the recognition that peace -- positively viewed not only

. as the absence of war, but as an on-going process in the

solution of economic, political and other contradictions by
‘way of wide-ranging co-operation -- constitutes a universal
primordial value, and as such, exercises wvital influence on
the conduct of States. Peaceful and active co-existence, as
a theory of indispensable, overall and universal cooperation
and solution of disputes aﬁﬁﬁ-qpntradictions by peaceful
means, represents the conceptualization and reflection of
.those realities,"21%

This statement affirms that peaceful co-existence and eguitable co-

operation are recognized as peremptory norm. In this connexion, Pro-
Y-

fessor A. McNair's comment is on point:’

3

212 greca, Milenko, "Some General Reflections on Main Features of Jus
‘Cogens as Notion of Public International Law", in Gieraut, supra
note 261 at 29. -

211 pglla, V.V,, "Memorandum concerning a Draft Code of Qffences Against’
the Peace and Security of Mankind", UN Doc. A/CN.4/3%, .at 17(1950).

\

214 Supra note 212, at’28. 4




1

>

I

mission declared:

J

"There are, however, many rules of customary international law

which stand in a higher category and which cannot be set aside
" or modified by contracting State~s; it is easier to illustrate

these rules than to define them. They are rules" which have

been accepted either expressly by treaty or tacitly by custom,

as being necessary to protect the public interests of "the
.society of Statesrer to maintain the standards of public mor-
- ality refognized by them.!'21% -

It could be nd more evident that in the majority'of scholarly opin-

{

ions, jus cogens does exist. The concept contains the features of fhr-

emptoriness, dngwersality, .nbjectivity, a dynamic nature, indelibility,

and”a reflection of gengral interests of the international community.

Having summarized the writings of scholars, the InternaﬁionaliLaw Com-
N . ,-.' N

+ -
. (] -

"But whatever imperfections international law may still hate,
the view that in the last 'analysis there is no rule from which
States cannot at their own free will contract out has become
1ncrea51ngly difficult to sustaip."?!€ |

ggl Pronouncement by Judicial Tribunal.

Two cases in which the International Court of Justice "elucidated
- Co
aspects ¢of jus cogens are worth mentioning. In the Advisory Opinion to

Reservation to the Genoc1de Convention, the Court considered that genoc-

cide "is contrary to moral law and to. the spirit and aims of the United

Nations." Even "without any conventional aobligation, *the pfinciples
+ ' . .

underlying the Convention are principles which are recognized by civi-

lized nations as binding on States."217?

215 MeNair, A.,. LAW OF TREATIES, Oxford, .Clarendon Pr., 1961, at
213-215; Also see Hermann MHosler, THE INTERNATIONAL SOCIETY AS A
LEGAL COMMUNITY, Alphen aan den Rifﬁf_the Netherlands, Sijhhoff &
Noordhoff, 1980, at 139. -

21¢ ILC Yb, V.2, 1963, at 198.

217 Reservation to the Convention on the Prevention and Punishment of

the Crime of Gerocide, Advisory Opinion, ICJ Rep. 1951, at 12.
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A

Sgeilarly, the Court in Barcelona Traction case, stated that there

N X
were obligations owed by States to international community as a whole

that derives from outlawing acts of aggression, and of genocide, and

from principles concerning basic human rights, such as freedom f{rom

slavery and from racial discrimination.??!®

Suffice it to say that there is an element in the consideration of
the decisions of the Court that jus cogens does occasionally come into

play. <(

{3) Vienna Convention on the Law of Treaties.: v

Two Articles in the Vienna Convention on the Law of Treaties are spe-

cially pertinent. Article 53 reads:

"a treaty.is void if, at the time of its conclusion, it con-
flicts with a peremptory norm of general international law.
For the purposes of the present Convention, a peremptory norm
of general international law is & norm accepted and recognized
by the international community of States as a whole as a norm
from which no.derofjation is permitted and which can be modi-
fied only by a subsequent norm of general international law
havindg the same character." ’
: i

~ ~ —-\
Article 64 provides: \
. i ' »
"If a new peremptory norm‘of general international law emerg-
es, any existing treaty which is in conflict with that norm
becomes void and terminates."

Read together, it is not difficult to find that a rule of jus cogens

must be 'in the realm of genefal international law, must be recognized

' .

and accepted by international community as a whole, must prohibit any
derogation from- it, and must have the character of -taking precedence

.

over other norms of international law.

’ . Y

218 Barcelona Traction, light and Power Company,Limited, Second Phase,
Judgment, ICJ Rep. 1970, at 3ff. : ‘

4

~—

oy



-

- : B . 113
The difficulties now are no..longer whether therg‘is jus cogens; ﬁut
how it can be identified. The criteria are by no means c;ear—cut. There
is no.exhaustiée authorifatiye list of peremptory norms in'existence,

let alone those in emergence. Nevertheless, a peremptory norm.is-idenﬁi-

fiable. The following features are essential to jus cogens:

1. A rule of jus cogeﬁs must be a rule of general international law;
2. It must be a norm of peremptory character;
3. Such character must be accepted and recognized by the internation-

al community;

4, Such internationaiﬂcommunity must consist of an entirety as a
whole; ; . i
5. Any rule or .norm of international law conflicting with jus cogens

is null and void. - ’

LY
I ) .
To prove a norm of international law as having peremptory character

is very‘difficult. The burden of proof is on the invoking side.

-~

4.3.1.2 2. COMMON HERITAGE OF MANKIND AS JUS COGENS

{1} A Norm of General International Law.: - . ‘ 4

It could be argued to the effect that the common heritage might be
regarded as an emerging norm of jus cogens. Beginning in 1970, when the
Principles Declaration was adopfed at the General Assembly, the concept

of common heritage of mankind has been gradually assimilated into the

kA N . il
stream of general international law, as soon as it was recognized and

=

‘ .
_accepted as a legal concept. As a matter of fact, the two processes hap-

pened almost simultaneously “so that one could hardly distinguish one

from the other. The law govefning-the exploration ‘and exploitation of
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the 'déep sea-bed and its resources must be of a general character,
bécause it-grants rights and imposes duties to every State, regardless.

of their géogfaﬁhical location. The concept of common heritage lays down

foundations for all the operative paragraphs of the Principles Declara-

4

tion. The principle of the common heritage of mankind also governs all

provisions on deep sea-bed mining in the 1982 Convention.

However, 1t 1is very arguable whether the common heritage has been

accepted and recognized as a norm of general international law by the

L

major industrialized ﬁatigns, namely the U.S., the U.K. and the FRG, do

pose serious problems to 'the general acceptance of the common heritage.’

-

At least, the effective materialization of the requirements of the com-

o . . 2
4 mon heritgge %ill need the support of technology and finance, which are K‘

. largely in the hands of the three economic giants. But the international,. -

ey - -
community ‘by and .large invented the common heritage not to meet the
. - .

individual Stige*§/ﬁeeds, or a group of States' interests but the inter-

s
[ L :
ests land needs of the international cogmunity as a whole. - -

l: international community as a whole. The non-parﬁicipation of the three

, . o
. “ o~

It might be of help to examing the constituent~elements of the common
heritage in this connection. Non-appropriation andznon<§dvefeignty of

' 4 -
any form could be regarded‘'as necessity to protect the interests of the.

\ e
international community agdinst the encroachment \of the individual

State. Sharing of benefits stems from the gene{ii_i? cern about the ine-

-

quitable distribution of wealth between the North and the South. Univer-

A

requirehents of the common heritage. Exclusively.peaceful use of the’

]i sal pafticipation seems to be a procedural device to _fulfili the
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deep sea-bed and its resources appears to be a measure to prevent the

militarization_ and arms race in the international sea-bed.

As regards the general character of a peremptory norm, Professor
Alfred Verdross put it this way:

1\ “The criterion for these rules consists in the fact that they
) do not exist to satisfy the needs of individual States but the
higher interest of the whole internatisnal community. Hence
these rules are absolute.-.The others are relative, because the
rights and obligations created by them concern only 1nd1v1dual

States inter se."21%

Il

a

The introduction of the common heritage is not isolated. It is part

" of the growing concern for international social justice and the welfare

of mankind.22° It is also part of the evolution of new international
. -
law using the community of States as the starting point.%2*! There 1s

still room, it seems, to regard the common heritage as a norm of general

-

international law, albeit in emergence.

- - (2) & Specially Agreed Peremptdry'ﬂggmi

. i ' . “ 1

Because of its peremptory character, the generation of a norm of jus

1

a norm specially agreed upon to possess a peremptory nature.??? The

Fi -
common heritage might be deemed to be such a norm-“though there are disa-
. .

greemént as to this,

213 yerdross, Alfred, "Jus Dispositium and Jos Cogens in Internatlonal
Law", 60 AJIL 55- 63(1966), at 58.

229 Rembe, supra note 124, at 51.
. 22! Rembe, supra note 124, at 52. @

222 ppzakis, Christos L., THE CONCEPT OF JUS COGENS IN THE LAW OF
TREATIES, Amsterdam, North-Holland Publishing Company, . 1976, at
75-76

i

\

-

cogens requires double consent: a norm of general international law and~
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Whi}e considering the general provisions of the Convention on the Law
of the Sea ai UNCLOS III during ;héﬁresumed eighth session, Chile pre=
sented an informal proposal on the concept of jus cogens.2??? At the
suggestion of the President of the Conference, the matter was eventually
taken up when‘negotiatiﬁé.the outstanding final.clauses, though it is

not strictly related to final clauses.22®

At the resumed ninth session, Chile presented a similar proposal on
jus cogens clause to the informal plenary session of the Conference.22%

The report of the President of the Conference summarized the discussion

4

on jus cogens proposal as follows:

"During the resumed session, it appeared that the majority of
delegations strongly supperted the proposal but although most
delegations found the concept unexceptiondble, yet the propo-
sal itself was not entirely acceptable to some,!"228

After a modified proposal by the President proved to be unacceptable, it

————

was suggested to continue consultation and return to it at a later stage

of the session.

During the recess, a compromise formulation on the subject emerged

¢

that could be inserted as a paragraph in Article 305 (now paragraph 6 of
Article 311). On august 15, 1980, the new text was presehted:

"The States Parties to this Convention agree that there can be
no amendments to the basic principle relating to the common
heritage of mankind set forth: in article 136 and that they
shall not be party to any agreement in derogation thereof."

[y

223 UN Doc. A/CONF.62/L.53, para. 1. (See UNCLOS III Official Records,
V. 13, at 87.) :
l 224 Tbid. at para. 4.
225 YN Doc. A/CONF.62/L.58, Report of the President on the work of the
informal plenary meeting of the Conference on general provisions.
(See UNCLOS II1I, Official Records, V.14, at 128-129.), '
228 1hid.
I
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Drafting chaﬁges to this formulation were met with opposition. This
. \

formula was adopted by consensus "subject ‘to the exprgssion of certain

delegations of réservation which did not amount to objection to its

acceptance by consensus."227 It is not known to this writer which

States made such reservations and under what ,circumstances. It ﬁight-

well be the major Western industrialized States.

.
.

o

The location of this provision was thought not to be crucial, as its

‘content would be given effect to wherever it was incorporated.?22%

The record of the Conference shows that common heritage was presented
as a jus cogens provision and was -accepted by.the C;nference in the form
of consensus adoption of this proQision,‘as it now appears in paragraph
6 of'Articlé 31i.-So the U.SL contention that "the Convention text and
thé negotiating record of the Conference demonstrate'that a proposal by
some delegations to include a provision on jus cogens was rejected" is

not a true reflection of the record of the Conference and may be dis-

missed.?2?

Indeed, as darly as the adoption.of the Principles Declaration in

1970, the peresmptory character of the concept of common heritage of man-

" kind was implicitly suggésted by developing countries. Some States were

of the view that the principle in the first.operative paragraph, namely,

227 gypra note 225, at 129.
22¢ gypra note 225, at 129,

2% ys Statement, Pursuant to the announcement made by the President of
the Conference at the 185th plenary meeting on 6 December 1982,
statements made in the exercise of the right of reply. See UN Doc.
A/CONF.62/WS/37 and Add.1 and 2. (UNCLOS 1IY, Official Records ,

- V.17, at 243.} .
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the designation of the deep sea-bed and its resources as the common her-

itage of mankind, was a peremptory norm from which no derogation be per-

missible.239°

"All sides respected the agreement not to submit amendments

subsequently, thus implicitly recognizing the Decldration of

Principles as the outcome of a process of universal co-

operation in the search for new rules of law having the char- .
acter of jus ceogens, namely, that of peremptory rules of

international law from which no derogation is permitted."2?!

The position of Group-77 on the peremptory nature of the concept of
common heritage also sti’&s from the Principles Declaration:

"The very nature of these principles, according to which man-
‘kind as a whole owns the resources, of which the regime is
established by a treaty of a universal nature and the manage-
ment of which is to be entrusted to an international organiza-
tion, makes them incompatible with regional interests based on
unilateral legislation or limited agreements ... As-a result,
the principle of the designation of the Area as the common
heritage of mankind can only he considered as a rule having
universal application and it cannot coexist with individual
regulations of one or more States."23?

1 ‘
:
| .

1

1
I
T

Statement by Guyana, UN Do¢. A/C.1/PV.1788, at 10(1970); Statement
by India, Kronmiller, supra note 17, at 302-303.

When signing the Convention on the Law of the Sea, Chile made a
Declaration that deems the concept of the common heritage of mankind
as designating the status of the deep sea-bed and its resources to
have the force of jus cogens. See Office of the Special Representa-
tive of the Secretary-General for the Law of the Sea, 5 Law of the
Sea Bulletin 9 (July 1985).

Declaration of the South Pacific Commission, issued at Lima on 22
July 1980, see UN Doc. A/CONF.62/101, letter dated 28 July 1980 from
the representatives of Chile, Columbia, Ecuador and Peru to the
President of the Conference { UNCLOS-III, Official Records, V.14, at

107). rf’/f

UN Doc. B/CONF.62/106, “Legal Position of the Group of 77 on the
Question of Unilateral Legislation Concerning the Exploration and
Exploitation of the Sea-Bed and Ocean Floor and Subsoil Thereof
Beyond National Jurisdictipn. (See UNCLOS TIII, Official Records,
V.14, at 110.)
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Article 136 together with Preambular paragraph 6 are. also.invoked,
The Preambular paragraph reads:

Desiring by this Convention to develop the principles embod-
.ied in resolution 2749 (XXV) of 17 December 1970 in which
the General Assembly of the United Nations solemnly declared
inter alia that the_area of the sea-bed and ocean floor and
the subsoil thereof, beyond the limits of national jurisdic-
tion, as well as its resources, are the common heritage of
mankind, the exploration and exploitation of which shall be
. carried out..for the benefits of mankind as a whole, irre-
spective of the geographical location of States.

The principles of the common heritage are highlighted and signified both
in the Preamble and in Part XI. What does this really mean? It may mean

that the principfe of common heritage has a special legal force. It may

also suggest the heightened role played by the prépciple of the common

heritage. .

(3) Universal Endorsement. :

It is a bit redundant to reiterate the neariunanimity:réteived by the

Principles Declaration, the unprecedented pggticipatfon in UNCLOS IIT,
T Py

W
i

and the impressive support for the ConvEntion on the Law of the Sea.

t

As to the voting, there is some confusion.. lMany. commentators and doc-

" uments use the word "unanimouwz", -'unanimity", and '"unanimously" to

describe the adoption of the 1970 Principles Declaration.?3?® 0On the

233 For example, in 1974, John Norton Moore, then Chairman of the
National Security Council Interagency Task Force on the Law of the
Sea of the United States, stated:"While we support the U.N. General
Assembly"s unanimous declaration that the seabed beyond the limits
of national jurisdiction is the common heritage of mankind......'".
Hearings before the Senate Subcommittee on Minerals, Materials and
Fuels, 93rd Cong., 2 Sess., at 989, 994 (1974). ‘ T

Another well-known author in the law of the sea, Professor R.P.
Anand, also stated: "In 1970 the Assembly unanimously adopted a Dec-
laration of Principles Governing the Seabed and Ocean Floor......".
Anand, R.P., "0dd Man Out: The United States and the UN Convention
on the Law of the Sea', CONSENSUS EEE CONFRONTATION, supra note 14, .
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other hand, the supporting vote to the Principles Declaration. .is not

without abstentions.2?3“ Early international organizations and diplomat-

ic conferences used unanimity in their decision-making. This often
resulted in ineffectiveness because each participant was in effect given

a veto power. For instance, in the League of Nations, the Council was

-

obstructed on several occasions by this procedure.2?% Rules of

decision-making were evelved. Now, although strictly speaking, a resolu-
tion with abstentions cannot claim its adoption by unanimity, States,
and legal authors do not seem to hesitate tc employ the word “unanimous"

and its noun and adverb forms to describe such a resclution.??*®

The International Court-of Justice stated in its advisory opinion on

South West Africa:

Voluntary abstention by a permanent member as not constitut-
ing a bar to the adeption of resplution. By abstaining, a
member does not signify its objection to the approval of
what is being proposed; in order to prevent the adoption of
a resolution requiring unanimity of the permanent members, a
permanent member has only to cast a negative vote.237

at 78,
234 The result of the wvote is 108 in favour, 14 abstentions. The

abstainers are from the Soviet Union and Eastern European Socialist
States. ’

1315 Gee Suy, Erik, "Consensus'", EMCYCLOPEDIA 95 PUBLIC 95 INTERHATIONAL
LAW vol. 7, Amsterdam, HNerth-Holland, 1984, at 49~52; Wunch, Fritz,
"Yeto", ENCYCLOPEDIA OF PUBLIC OF INTERNATIONAL LAW Kol 5, at

389-392; Schermers, Henry G., “International Organizations, Resolu-
tions'", ENCYCLOPEDIA OF PUBLIC OF INTERNATIONAL LaW vol. 5, at
159-162. Schermers, Henry G., "Voting Rules in International Con-

ferences and Organizations", ibid. at 395-398B.

236 Tbid.

237 1CJ Rep. 1971, at para. 22.
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This is in the context of the Security Council. But'perhaps in a wider
sense, there are two meanings stemming from tﬁe word "unanimous". One is
that only those decisions that are made without not only dissenting
voices but also abstentions can be pererly‘called unanimous, The othgr
is that decisions without dissegting votes but with abstentions could be

said to have been made unanimously. In light of the practice in the

United Nations General Assembly, the latter interpretation appears mote

accurate, 23¢ P J

. &

The distinction between a decision with and without abstentions is

thus made obscure in terms of the rule of unanimity. Because of Etrict
unanimity may easily paralyze the effective operation of an internation-

al organization, Professor C. Wilfred Jenks, strongly recommended the

use of consensus, instead of unanimity.?23?®

The abstainers from the Principles Declaration later expressed the

view that they regarded the concept of common heritage of mankind as an

.

expression of current international law with respect to the deep sea-bed

and its resources.?*® The question now is whether a group of States

23% Generally see Castaneda, Jorge, LEGAL EFFECIS OF UNITED NATIONS
RESOLUTIONS, New York, Columbia University Pr., 1969.

The Council of Organization for Economic Co-operation and Devel-
opment makes its decisions by unanimity under Article 6. However, it
is expressly provided that the abstention of any Member will not

. invalidate decisions or prevent them from becoming binding on other
-Members; so unanimity is not equivalent to veto here. 21 United
sKingdom Treaty“Series 1646(1962).

~

233 Jenks, C. Wilfred, "Unanimity, the Veto, Weighted Voting, Special
and Simple Majorities and Consensus as Modes of Decision in Interna-
tional Organizations", in CAMBRIDGE ESSAYS IN INTERNATIONAL LAW,
ESSAYS 1IN HONOUR OF LORD MCNAIR, London,- Stevens & Sons, 1965, at
48-63. ;

140 Sypra note 232, at 110.



(122

‘opposed to the common heritage are in a position to-render ‘it as non-

universal, and conseguently non- peremptory norm.

When e#plaining the meaning of the ﬁhrase "the ifternational communi-
ty as a whole" in article 50 (now Article 53) in the Vienna Convention
on the Law of Treaties, the President of the Drafﬁing Committee, Mr.
Rasseen stated: - | l B .

"It appeared to have been 4the view of the Committee of the
Whole that no individual State should have the right of wveto,

and the Drafting Committee has therefore included the words
_‘as a whole' in the text of article 50."2%12

Actually, the 1982 Convention, especially Part XI (ﬁhe Area), was to

include all States' participation (operative paragraph 9 of the Princi-
ples Declaration as well). It is not clear whether the failure of a

number of States to endorse the 1982 Conventdion can impede the concept

‘of common heritage of mankind from becoming a norm of jus cogens, recog-

" nized and accepted by the international community as a whole. The three

+

major Western countries do have power to prevent the 1982 Convention

from becoming genuine universal, but may not stop it- from c¢laiming .

quasi-universal. It should be noted, though, that the contention Vof jus

241 nited Nations Conference on.,the Law of’Tregzies, 1st session, 80th

“meeting of the Committee of the Whole, UN, Doc. A/CONF. 39/11, at
472, para. 12: ' ) B

’

"By inserting the words 'as a whole' in article 50 .the Drafting ‘

Committee had wished to stréss that there was no-question of requir-
ing a rule to be accepted and recognized as peremptory by all
States. It would be enough if a very “large majority did so; that
would mean that, if one, State in isolation refused to accept the
peremptory character of a rule, or if that State was sypported by a
very small number of States, the acceptance and recognition of the

peremptory character of the rule by the international community as ah

whole would not be affected."

i
The phrase "as a whole" was approved by 57 votes to 3, with 27

abstentions in the Committee of the Whole. Then, the whole text of’

Article 50 (now Article 53) was approved by 72 votes to 3, with 18
abstentions. (See UN Doc. A/CONF. 39/11, at 472, para. 15-16.)

I

(7
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cogens does not rest its argument entirely on the LOS Treaty alone. Are

the basic elements of the common heritage universally accepted? The

_answer can only be made with a careful analysis of the domestic legisla-

. , . . 1
tion of the three outsiders .and other Western countries. For the time

being, it could be that the benefits-sharing principle, and the non-

. appropriation principle, as well as the peaceful use principle, appear

conseng.z“z

to be acceptable to the developed States. The participation princgple,
if without the obligation of transfer of technology to the Enterprise

and the developing nations, may also be considered as accepted by the

- developed States. Therefore, the basic content of the common heritage

are probably characterized with universality.

The principle of the common heritage "in the Convention is iptended to

be universal. Otherwise, it would be ‘absurd to impose such duties as

-

provided in Article 137 and Article 138 on a third State without its

At the adoption of the Draft LOS Convention on 30 April 1982, the

four States which voted against the Convention were the United States,
‘ » ) ‘

Venezuela, Turkey, and Israel. Turkey was opposed to the delimitation

. provisions and the island provisions in the Convention text because of

-4

her disputes.with Greece in the Regean Sea. Venezuela objected to the |

delimitation provisions in the Convention. Israel was concerned with the

participétion of Palestine Liberation Organization.

. | T . . ’,/’;fpﬁ\\\\__d_\

i

242 Articles 137 and 138 refer to.States or State only without using the
phrase "“States Parties". ’

b
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The abstainers in the voting are the Eastern European States and the
Soviet Union, and the ﬁestern industriélizéé States plus Thailand.2%?
Their reasons for abstaining vary from group to group. The Western
industrialized couﬁtries are generally dissatisfied with the provisions

on the deep sea-bed mining. This group adds the legal weight of the U.S.
a;gument. The Eastern European cogntries were notrcompletely satisfied
with the provisions on the compulsory settlement of disputes. Thailand

/ - -
was displeased by the delimitation provisions and the fishery provi-

sions. The Thai decision was heavily influenced by the bosition of 'the

United States.2%%

The intention of the draft’sman was to make the content of the common
heriffage uﬁiversally applicable. As 3 matter of fact, perhaps no country
had ever thought that the United States would opt to stay outside the

Convention until the announcement made by the Reagan Administration.

The Assistant Legal Adviser of the State Department of the United

States, HMr. bavid A. Colson, arqued that jus cogens must be based on
« — — .

virtually unanimous support for the principle on the part of all affect-
[t
ed States.?*% Secondly, he asserted that the membership in the Interna-

tional Sea-Bed Authority is surely enly consensual in nature. Therefore,

.=+tWE Principle of the common heritage is not jus cogens. The first argu-

’

Those States are the following: Belgium, Federal Republic of Germa-

"~ ny, Italy, Luxemberyg, the Netherlands, Spain, Unitéd Kingdom, Bul-

. garia, Byelorussian SSR, Czechoslovakia, German Democratic Republic,
_ Hungary, Mongolia, Poland, Ukrainian SSR, and Thailand.

243

[ Y]
s

McDorman, Ted L., "“Thailand and the Law of the Sea Corvention", 9
Marine Policy 292-309(1985), at 294.

245 Cpolson, David A., "The United States, the Law of the Sea, and the

Pacific", in CONSENSUS AND CONFRONTATION, supra note 14, at 43.




-

i

—

!

M g

a

¢

1

-

. . : 125

. :
“ment has its merits since the United States possesses the deep sea-bed

T

mining technolegy and the finance. Together with the’ United Kingdom and
the Federal Républic of Germany, they are in possession of about more
than half of the technology for sea-bed mining. Do those States have a

veto pbwer in respect of the formulation of the rule of jué'Eogéns? The

answer probably is yes., It remains to be seen, however, “whether the

- claim of peremptory character of the common heritage can be grounded

gwith the strengthening of the conventional regime’,

The second argument is indefensible because the membership of the

Intkrnational Sea-Bed Authority hardly affects the content of the common
) .

ly%%tage.

L]
¢

Consent of States, admittealy, 1s a general principle of interna*ion-

—éi.léw, whighugrovides the basis of legal obligations in most cases. But

in the opinion of some scholérs, consent of States no longer provides
‘the sole or exclusive source for legal obligation.2?“® Further light was
shed by Professor Kreca when he said:

"The consent of State5 as one of the fundamental principles of
international law lies at the root of the concdept of jus
cogens, --- that consent, at least in relation to jus cogens,
has lost its individualistic features. As an expression of the
* free will of States, consent can neither be viewed in the
sense of certain unlimited autonomy, indetermination, nor, as
a formal manifestation of a total determination of will, since
this could lead to the negation of the sovereignty of States.
A5 a category linked with the achieved level of the organiza-

-

A4

24¢ Allot, supra note 54, at 25,

"The LOS Convention causes us, once again, to realize that'such a
notion of consent is no longer able to contain and sustlin the real-
ity of the post-1945 development of international government."

Also see f‘o Gréss, "The Development of International Law through
the United Nations, 'in Gross, Leo, ESSAYS ON INTERNATIONAL L& AND
ORGANIZATION, (hereinafter cited as Gross) 1B83-224, at 206.

=" <

~
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tion of the 'international community, the consent should
reflect, on the one hand, the undeniable role of States, as
original subjects, in the creation of international legal
rules and on the other hand, the importance of the general
framework, .of general norms of the international community
which cannot be left to individual, egoistic evaluation."2*?

Apparently the interest of the international community in the  deep sea-

bed and its resources take precedence over that of the ind{vidual State.

But if the opposing States are specially affected and possessive of the

means to, realize the common heritage, it can be possible for them to

deny the universal character of the common heritage.

Altogether, there are 15 States, 4 liberation organizations, and 3
non-self-governing territories which have not signed the 1982 éonven-
tion. The éomﬁon heritage may be strengthened with the incrgase.of the
number pf ratifications. So far there are 23 States and one entity which
héﬁe deposited their ratifications. In the end, we might say that . the
common heritage las quasi-universal char;cter. It could be regardea, at
most, as an'emerging'norm of perempto}y character.

(4) gé Derogation.:

article’311({6) contains the phrase '"no derogation", which is seen as

-

an indication of the peremptory character of the common heritage.

Article 309 allows no reservation to the Convention, directly as a

-

result of the package deal of the negotiating history. It also has the

" effect of implicitly acknowledging the peremptoriness of the concept of

-

the common heritage.

-~

247 ¥reca, supra‘note 212, at 27, 30.
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The provision relating to the review conference _(Art%gle 155)
expréssly provides that the maintenance of the principle of the common

heritage of mankind, and other related\fundaﬁental principles, shall be

ensured.

Though Article 317 permits StaLes Party to denounde_tﬂe Convention,
paraqraﬁh 3 of the Article made it clear that the denunciation shall nat
affect in any way the duty of State Party to fulfill obligations derived
from international law independently of this Convention. It could be |
argued that Sgates! Qhether party or non-party to the Convention, may
not be free to contract out *the obligations flowing from the coﬁﬁﬁn her-

itage,2%?

4.3.1.3 3. LEGAL STANDING

The concept of the common heritage of mankind, reflecting thF inter-
est of the whole internétional communityhfgacked by undiminished moral
stimulation, and being.of humanitarian Fﬁaracter, could be an emerging
norm of jus cogens. A peremptory nogﬁ;can exlist in a specific area as
to be exemplifiqd by the common hegitqge.ZLs Furthermore, the common
heritage may prospectively app%yféo other areas of general international
concern. 'Howgver, it 1is in”khe interests of each and everj'statg as

well as international ;oﬁmuniﬁy as a whole to employ the notion of jus

cogens cautiOUSly,'a; pointed out by Professor Sir Jan Sinclair in his

4

treatise,2%% ™

24" Kreca, supra note 212, at 31, 32; Rembe, supra note 124, at 78.
A

24% Kreca, supra note 212, at 27.

*%0 sinclair, Sir Ian THE VIENNA CONVENTION ON THE LAW OF TREATIES, Sec-

. /
/

/
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It is probably permissible t&,assert that the'commﬁn'heritage of man-
kind is, at least, an emerging, norm of jus cogens. Its final develop-
ment is beyond our present grasp. We can only discern some emerging

characteristics of the common heritage as jus cogens. Its content as

jus cogens maywonly:be the basic elements summarized above. It has the

‘quasi-universal character but fails to be universally accepted as jus

cogens. It is still inconclusive whether the common héritage is intend-
1 ,

4 T
ed to be a peremptory norm in the LOS Convention. This confusion may

lead to more differences of opinions and misuse of the notion of jus

cogens. The proper mechanism to clarify such confusién is the Interna-

~tional Court of Justice or, alternativgly, the review conference under

Article 155 of the LOS Treaty yet to. be convened.

-

4.3.2 Subsection Two. Customary Law

-r‘

s A . '
More often is the concept of commgn heritage of mankind vindicated on

the ground of customary international law. Categorically, there are

three bases from which the concept is advanced ds a customary norm.
. o

The first basis, rooted on the traditional conception of cﬁstomary*
internationai law, contends that the common heritage acquired{ leéal
validity, not on the adoptibn of the”Princip1e§ Declaration, but after,
though the accurate lime span remains unidentifiable. The second basis,
which empﬂasizes the significance of thellegal effect attributed to the
resolutions of-éhe UN Generql Assémbly under well-&efined circums£an6esJ
leads to the finding that the Principles Declaration was so significant

that it could not be ignored, much less contravened by States, and to

the finding that the conditions under which the common heritage was gen-



£ ©.129
¥ )

erated, were such that they could be considered as constituting "instant
customary international:-law". The third basis is that the concept can be
viewed as a treaty-generatéd customary norm on the basis that it was

articulated in th§_1982,Convention.

4.3.2.1 1. VfNDICAfION F@Qﬂ TRADITIONAL CUSTOMARY INTERNATIONAL LAW
"R
(1) Elements of Customary International Law. :

-

Broadly defined as a generally accepted practice among States, which
is recognized as binding, customary international law consists of the
following elements: ’ b

(a) a number of Stateé‘sufficient to e?idence a general practice muét
refrain from certain conduct;

(b) the self-restraint must be the result of the States' perception -
that it is obligatory and not.the result of of politics, comity,
or incapacity; “

(c) the practice must be aahered to by a significant majority of the
specially affected States;

{d)} the practice must be continuous over a reasonable length of time,

although this requirement appears relatively flexible.Z%!

VIThe usage element, which can be existent between a group of States,

or even between two States,'éo that a local or:even bipartite customary

-

rule - is beingy_eteated, 52 is 1%rid to be purely evideptiary, i.e.
. |

251 Joyner, ;gﬁfistopher c., “U;ﬁ\ General Assembly Resolutions and
Internatiénal Law: Rethinking the Dynamics of Norm Creation", 11
California Western International Law Journal 445(1981); Arrow, supra

note 99, at 3. T

<

%2 pight of Passage case, ICJ Rep. . (1961), at &; Cheng, Bin, "United
Nations Resolution on Quter Space: ‘Instant' International Custom-
ary Law?", 5 Indian J. Int'l L. 23-48(1965), at 37.
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‘revealing the content of the rule and manifesting the involvement of

opifiio juris. B

"Not bnly is it unnecessary that the usage should be pro-
longed, but there need also be no usage at all in the sense
of repeated practice, provided that the opinic juris of the
States concerned can be clearly established. Consequently,
international customary law has in reality. only one consti-
tutive element, the cpinio juris. Where there is opinio
juris, there is a rule of international customary law.'2%%

The presuﬁpéion'that any rule of customary international law is univer-
sally binding is challenged by spmellegal writers. A general custom is
bindihg on all Statés, for instance, diplomatic law and consular iaw.
But a regional custom may just bind on a limiged number of States. But
in areas where in@}vidual actions and reactions are necessary and‘fre-

quent, the usage element cannot be eliminated completely in establishing

rules of customary law.
5

The second element, namely, opinic juris is critical in the sense

that only those rules recognized or accepted explicitly or implicitly as
legally binding have the quality of a customary rule. Motivations, such
a;\political expediency, international courtesy, incapacity, or conven-

ience, other than legal obligation, which result in action or omission

of action, cannot constitute opinio juris. This point was elaborated by

the International Court of Justice in the North Sea Continental Shelf

cases:

UNot only the acts concerned amount to a settled practice, but
they must also be' such, or be carried in such a way, as to
evidence a belief that this practice is rendered obligatory by
the existence of the rule of law requiring it. The need for
such a belief , i.e. the existence of a subjective element, is
implicit in the very notion of the opinio juris sive necessi-
tatis. The States concerned must therefore feel that tey are
conforming to what amounts to a legal obligation. The frequen-

2523 Cheng, ibid at 36.
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cy, or ‘even habitual character- of the acts is not in itself
enough. There are many international acts, e.g. in the field
of ceremonial and protocol, which are performed almost invari-
ably,” but_which are motivated only by considerations of cour-
tesy, convenience, or tradition, and not by any sense of legal
dhty.uzsa

f

However, identifying opinio juris is made difficult by the number of

factual and value judgments involved. There is ample room for divergeﬁt

or even opposite explanations of one practice.?®® With the reorienta-

tion of the contemporary international law-making process to consensus,
stemming from the enlargement of the international community and

interrelation of the igsues involved, more often it is the consensus of

States that is indicative and the foundation of opinio juris. -  "State

practice has thus become less the embodiment of old rules than the vehi-
cle for producing new one quickly."2%¢ What is implied here is that
the generation of general customary international law, in centrast to

local or bipartité customary international law, requires the adhergnce

of a vast majority of States, no matter how difficult this may be to

achieve.

As regards the rhird element, the number of States with respect to

the settled practice and opinio juris, and- the specially affected

Statés, there are two aspects to be addressed. The first aspect,

»

referred to as the guantrtative element, requires that the practice, not

254 North Sea Continental Shelf cases, ICJ Rep. (1969), at 44. In othz’
er cases, the International Court of Justice also endorsed the ele-
ment of opinio juris: Lotus case, (1927) PCIJ, sF.A, No. 10, at 19,
28; Asylum case, (1950) ICJ Rep., 266, 277; Case Concerning Rights:
of Natienals of the UnitéE‘States of America in Morocco, (1952) ICJ
Rep., 176, 199, 200. . T

e

%% 0'Connell, supra note 46, at 35-36,

2%¢ O'Connell, supra note 46, at 30-31.

-



SR . 132

only be reflective of opinio juris, but also be widespread and uniform

in order td result in the generation of a univérsal customary rule. This
requirement, though demanding majority support for the rule, cannot be
understood requiring unanimity of the entire international community,
which is most unlikely in éhé'kaleidoscapic world; With the transition
from individualiétic customary law-making to collectivistic customary
law-making, consensus.is playing an ever-increasing role in the areas of
general international concern.?%’ Consensus, including the consent of
the most affected States, is at the heart of cyétomary law~;aking. But
is it necessary to include &ll mostly affected States in ofder to gener-
ate a customary rule? It seems unneces;ar;;if the majority pg those
States Bave_endorsea the rule in gquestion and if the majority of ;ther
States show their support for the said rule. Therefore, it is incon-
ceivable that a few States, albeit with technological and financial
ability, could divide or exploit unilateraliy the deeg,sea-bed and its

resowrces, without the assent of the vast majority of States. The impor-

tance of this guantitative factor cannot be overrated.

The practiee.of specially affected States who have 5érticular inter-~
ests in the matter, is the guglitative component of the customary rule-
makingkprocess. “Though Lauterpacht insistedidpon the vita;ity'of the
mariﬁime States in the formulatioq of fhe rules of‘ the law of the

sea,?%% 0'Connell rightly discerned the impact-of the enlargement of the

TS

international community on the law- of the sea, when he suggested that

the attitude of Bolivia be considered aleong with the conduct of the

287 South-WesE Africa case, ICJ Rep. (1966), at 294 (opinion of Judgé
. Tanaka).

z5% gsypra note 92, at 394, . -
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~_United States, and that the legislation of Nauru be relevant together

with: that of France.?3% But still,.the specially affected States, espe-

cially the powerful ones among théﬁ, might be in a position to block the
rule in guestion frem coming into being or to block the rule from apply-

iné to itself at least.26°9 .

The act of the specially affected powerful States may outweigh the
efforts of a'large'qumber of States. In eacﬁ case, thig has to be care-
fully egamined. In this sense, the individualistic process of customary
rule-making is biased againﬁt the small and weak States,. because they
are not equé} in terms of capacity to act or counter-act.?%! If all
specially affected States are not in agreement with the majority of

States on the emerging rule, then it would be quite reasbnqble to con-

s

clude that the rule has not gained the force of customary law. If the
capacity of the opposihg States outweighs the other consenting States
within the group of specially affected States, then probably the oppos-

ing States can effectively prevent the said rule from being crystalized.

25% Suypra note 46, at 30-31.

77280 professor Anthony D'Amatoc totally disagree with this contention. He

argues: "No nation can legally be in a.better position than another
nation." He cited the instance of the spy satellite practice. That
practice affects France, England, and Bustralia, for instance, but
still "~ that practice was accepted and acquiesced by States.
CONSENSUS AND CONFRONTATION, supra note 14, at 173.-

261 0'Connell; supra note 46, at 36.
"For example, it would not matter if a hundred non-shipping coun-
tries enacted legislations to exercise jurisdiction over ships, if
all the shipping countries resisted.™ '

.
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Short of this, i.e., only a very small group of States among all spe;

cially affected States stands to resist the emerging tule, the rule can-

-not_be effectively blocked; in anyway, from becoming a positive or neg-

ative rule of customary international law.

The Ffourrh element is the passage.of time, short though it m;ght be.

This standard is treated very flexibly and is actually so flexiblf that

it can be reduced to zero under well-defined circumstances.?®?

(2) Common Heritage Perceived from Traditional of Cdstomafy Interna-

tional Law.:

<

The concept of common heritage of mankind was introduced not‘by State
practice as such, but through the awareness of the ﬁeed for regulation
of the exploitation of the deep sea-bed and its resources by thé inter-
national community. If there is any practice relative to its formation,
it is generalli confined to the -discussions within the Sea-Bed Commit-

T

tee, the negotiation at UNCLOS III, and the sessions of the PrepCom.

State practice outside these plays a marginal role only. The consor-

_tia of the industrial countries have done some prospecting work and the

development of the sea-bed mining technology. Currently, there are all

-

together seven nations that have enagted dpslestic sea-bed mining legis-

.
lations. They are: the United States, Federal Republic of Germany, the

United Kingdom, France, Japan, the Soviet Union, and Italy. The Soviet

Il
L
-
-

262 Cheng, supra note 252, at 37.

Probably, this is one of the effects of a rule of instant custom-
ary international law: The immediate response in law by the interna-
tional community to a particular problem which receives common opi-
nio juris, and which often relates to a legal lacuna, results in
zero span of time in bringing the proposed rule into customary law.

e

2P
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legislation does not intend to provide a basis for expleitation of the

‘resources of the deep sea-bed, but simply to regulate naticnal activi-

ties in this aspect. The Soviet Unicn is not a party to either the '1982

'-Agreement or the 1984 Understanding among the Western industrial coun-

tries. Furthermore, the Soviet Union is a pioneer State under Resolu--

tion II of the LOS Convention. It is reported that the Soviet Union has

exchanged its coordinates of mine sites with' India and France that are

also pioneer States.?®?

France 1s a very interesting country in this game. On the one hand,
she 1is a signatory to the UN Convention on the Law of the Sea, and
acquired the status of pioneer States; on the other hand, she is a party
to- both the 1982 Aéfeement and the 1984 Understaﬁéing. This situation
may ultimately get theJFrench inte trouble, as a Chinese saying goes:
One foot cannot fake'Step on two boats. How the French will manage the
problem wili be seen. On the one hand, she bears sgecffic duties by
being a party to the two recipfocating treaties; on.ghe other hand, she

is legally bound not to act in a way that will defeat the purposes and

ob}ectives of the LOS Treaty by being a signatory.

. e
The same dilemma is faced by Japan, Italy, the Netherlands, and Bel-

gium to varying degrees. In this regard, Japan is especially in a diffi-
cult position. As a major “industrial countr?, Japan is closely 1linked
with the US, and.Western Europe. There is a growing ocean mining indus-

try in Japan, which is demanding free access to the minerals on the deep

sea-bed. As a resources-poor nation, Japan is heavily dependent on the

183 Kimball, Lee, "Holding Pattern or Forward Motion?" 9 Marine Policy
340-343(1985), at 341. ] 7 o
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import of réy materials from the deyeloping.countries. The industry in
Japan needs these resources  for growth. Conseguently, on.the one -hand,
the Japanese do not want to offend their Third World friends by conduct-.
ing unilateral exploitation outside the 1982 UN Convention; on the.other
hand, Japan. Aas to. entertain her industry's concern and the U,S,
requests. As é matter of pelitics, this may well be permissible.‘But as
a matter of law, Japan may be easily caught. Japan is also a national

pioneer under Resolution II of the LOS5 Convention.2®%

Finally, there are the United States, the Uq}ted Kingdom, and -the
Federal Republic of Germany that are opposed to the Law of the Sea Con-
vention very strongly. The position of these three giants is widely pub-

licized and analyzed. Their demand cannot be satisfied easily with some

rer

‘minor modifications of the LOS Treaty. The United States is the extreme

émoné the three. Whether they can successfully create another regime
outside the UN Convention will depend on--the suppor;fof such countries
as Frgnée, Japan, the HNetherlands, ;Q?ly, Belgium and possibly others.
But the danger may come from the.Soviet Union, which may have overlap-

ping mine sites with theirs in the Pacific.

Fro% the above analysis, it seems that there exists an inconsistent
practice outside the Law of the Sea Convention. How this practice will
evolve is not certain and there is a lack &f predictqbilitynon the con-
duct of the States. Therefore, since this practice does not appear to bg-
Uniform, it might not be permissible to conclude that a legal rule out-

side the Convention regime has been formed.

264 Generally see Freidheim, Robert L. and others, JAPAN AND THE NEW
OCEAN REGIME, Boulder, Westview Pr., 1984.
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It is true that, at thé beginning, quite a few States from the devel-
oped world were 5hs§icious and dissatisfied with thé concept of common
heritage, and hence reluctant to accept or even resist to recoghize it
as designating the status of the deep sea-bed and its resources.2?®% But
from the adoption of the Principles Declaratigﬁ%to the conclusion of fhe
LOS Convention, a majority of States of both ghe developed and develop—l
ing countries, shared a common'conviction that net only was Ehe concept
no longer confined to thg province of morality, humanitarianism, or Qol-
itics; but it contained specific obligations that States shouid fulfill
as a maé}é; of law. The moderate remark by the Chairman of the Legai

Subcommittee of the Seabed Committee, Galingo-Pohl} is illustrative:

4 I

"Wwith regard to that regime, the neigfsaf?ftreaties will have

to be framed through which internatibnal obligations will be

"more clearly defined ... of coursuf(those who support it <the

Declaration> must be obviocusly deemed to be prepared to abide

by its content in good faith and to ensure that the regime

will be consistent with those principles,''2&®

» ) N

-

Thus, the majority of States had the common opinio juris that the
common heritage defined j;ridicqlly the status of the deep sea-bed and
its resources, and that ;;he“'obligations, suéh as, sharing benefits,
refréining from claiming or.;xercising sovereignty, sovereign rights,

ownership or appropriation, were perceived to be required by the Princi-

ples Declaration.

The Declaration was adopted without dissent, and the deliberations in
the Seabed Committee and the negotiation at UNCLOS III revolved around

the axis of the common heritage all the way from Caracas through}benevq

2¢% Kronmiller, supra note 17, at 246-284.

2¢¢ UN Doc. A/PV.1781, at 3(1970).
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and New York to Montego Bay. States, at this time, found it difficult,
if not impossible to object to the common heritage.2®? No nation, per-
haps excluding the three giants, have substantive reservations to the

basic content 'of the common heritage. All deep sea;bed mining States

did refrain from undertaking sea-bed mining and from énacting domestic
law until 1980, when the United States took the iead in passing the
first muniﬁipal law relating to deep sea-bed mining, followed by the
FRG, the UK, France, Japan,vfnd Igaly. -Howgyér, by this time the common
.heritage had.béen deeply eﬁ?renched in thélprovisibns of the Draft Con-
vention on the Law of -the Sea dealing wikh deep sea-bed mining, and had
been fairly accepted by most Stategg Thereafter, the Conference was

over and the Convention was prodqud.f" What does all this signify? It
] S

might demonstrate that the concgﬁt of the common heritage has been grad-

ually accepted as a legal nqgﬁ with specific rights and obligations. It

may also indicate that thqﬁbasic content of the common heritage, namely,

the non-appropriation fﬁrinciple, the benefits-sharing principle, thg'
participation princ}ﬁle, and the.peaceful use principle, has entered the

Voot

domain of customary international-law.

n
%
B
i .

One coulgfa}so argue that the overriding importance of the interests’

of speciglly affected States is not convincing. The interests of the

developing countries are as demanding, if not more so, as .those of the

qpﬁonents to the common heritage. It is not so clear whether the deep-

3

sea-bed mining States have & superior interest to that of~the land-based

267 president Richard M. Nixon, "United States Policy for the Seabed",

~ U.S. Pepartment of State Bulletin 62(1972), at 737.

268 Gamble, John King, Jr. and Frankowska, Maria, "The Significance of
Signature to the 1982 Montego Bay Cfonvention on the Law of the Sea,
14 Ocean bev. & Int'l. L. 121-160(1984) :

—
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~ .islative power td the General Assembly,?7?! subsequent evolution of the//
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miniﬁg developing countries. Around deep sea-bed mining, there could be
as many as four clearly defined interest groups: ﬁotential deep sea-bed 7
mining States; land—bgsed'producers of se?-bed metals; consumers; devel-
‘oping countries with a claim oé fevenue-sharing fr?m'the international

sea-bed.2%? -~ Nevertheless, this argument could overlook the requirement

of effectiveness of any rule of law. If the three major industrialized

countries all take an irreversible position not to become parties to the N

Convention on the Law of the Sea, the difficulty to realize the wvision
of the common heritage of mankind is tremendous, if not insurmountable.
At least, the effect of the staying-out of these three countries will

4

create a conflict siéaﬁtion,-if nothing more. . -

4.3.2.2 2. THESIS OF UN GENERAL ASSEMBLY RESOLUTION

Effect giﬂéhg Resclution gf UN/Gener

-

Assembly.:

[

e orming international law is

role of the General Assembly™d

»

expanding in three distinct ways. Fjr;t, by maintaining and developing

- —_—

the UN Charter system, it is trying to deal with the fundamentals of a
' L

new inttrggiio egal order. Secend, it is promoting the progressive
development.#gjjdj::sz?rba@ion of, traditional international law. &nd
jthirdly, it is attempting-::\ ill in a legal vqid En the international
field.27° Though there isxé)ijzz\éfkexpressly or impliedly granted leg-

/

2% Richardsop, Elliot L., "The Politig?\bf the Law of the Sea",/ 11
Ocean Dewv. & Int'l. L. %23(1982).

27% Gross, Leo, "Spurces of :Univer®al Intgrnational Law", in Grogs, sup-
ra note 246, at 146, T

. -
\ .

271 The Philippine proposal to give General Assembly legisXative power
was turned down in the 1945 San Francisco Conference by a vote 26 to
1. ($See Doc. 507, 11/2/22, p.2, UNICIO Docs., V.9,(1845}, p.70.)




o e e et T e e B

ey by bmess e Il—l ey

A e

140
practice of General Assembly has altered the original pic&ure—to the
extent that, under specific circumstances, a resolution of the General
Assembly maylreprgsent customary internatiocnal laﬁj It may also‘initi—
ate the process‘of the making of a specific customary rule. Whether it

can complete the/process depends on the specific circumstances. And this

is very rare./It may be unwarranted to assert that resolutions of the

/ . . . '
General Aiﬁembly are an independent source of international law. But

resoluti és of the General Assenbly may evidence the formation of an

emergihg rule, or evidence the existence of a pre-existing rule. '

Judge of the International Court of Justice, Hermann Mosler discussed

the éffects of the UN General Assembly resolutions in the following

terms: ' ' o

1. ”They'may be binding within the legal order of the international

organization concerned, for example, upon the organs of the United

Nations;

2. . They may influence the formation of new intgrnational law and so
constituté a step in the emergéncé of new rules;

3, ' They may be persuasive evidence that rules of international law,
"as defined in the resolutions, exist;

4, Fin;lly, their most far-reaching effect may be a legislativé one
creating new intetnational principlés or rules firstly for memﬁer

States and secondly for the international community as a

whole 2?72

272 Mosler, supra note 215, at 88.

L
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In the dicta of the International Court of Justice, there is an indi-

141

cation that a customary rule may be, crystalized through the intermediary

of a resolution of the General Assembly. In its advisory opinion on con-

tinued presence of South Africa in Namibia, the Court, after stating
-

that "the subsegquent development of international law in regard teo non- °

-

self-governing territories, as enshrined in the Charter of the United
Nations, made the principle of self-determination applicéble to all of
tﬂem“, went on to say:

"A further important development stage in this development was
the .Declaration on the Granting of Independence to Colonial
Countries and Peoples (General Assembly resolution 1514 (XV)
of 14 December 1960)."273 .
1 - /

i

e

In a recent arbitral award, it was found that certain provisions of

~

the 1962 “Resolution on Permanent Sovereignty Over Natural Resources”
- / ]

were binding international law because /(i) the Resolution had been sup-

ported by members of all of the geogfaphical groups and economic sys-

tems, and (ii} it gained universal récognition at the time of voting.27¢

i

However, it is also important to look at the intentions of the Member
States as well as the General Assembly.275 If States intend to declare
the preexisting customary norﬁfthrough the vehicle of resolution, or to

interpret the preexisting.rdies of international law, the resslution in

/ .
guestion will become more Amportant than other housekeeping resolutions.

/, n
273 south-West Africa'{Namibia) case, ICJ Rep. (1970), (advisory opin-
ion). . g

274 Texaco Overseas Petroleum Company and California Asiatic 0il Company
v. The Government of the Libyan Arab Republic, 17 ILM 1(1978), at
28-31. (Rene-Jean Dupuy, sole arbitrator).

27% Garibaldi, Oscar M., "Thg Legal Status of General Assembly Resolu-
tions: Some Conceptual QObservations", 73 Proceedings of the American

Society of International thu-324-327(1979), at 327.
: - =

-
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Moreover, the authoritativeness of such declaratory or interpretative-i

wpran?

resolutions depends largely on the the strengthrof support they.receive

and the composition of the proponents~and'qpponents.

n
»

The -resolution the General Assembly can also serve as the conven-

\ : _ .
ient tool to formqkﬁe iqghdaté or embryonic emérging consensus pf'the
international.ZOmmunltj.én a given gquestion. Judge of the.Iﬁternational
Court of Justice, Stephen M. Schwebel considers ghat genuine cﬁnsensus.
is the baéis of customary international law. If a particular resolution
of the General Assembly is the genuine expression of the consensus of

]
States, then’it may well develop into éystomary law.27¢ : e

in principlé, the resolutions of the General Assembly do not have the
binding force of ;ules of customary international law. It may be exage}~
azed to assert that the General Assembly is the de facto legislature df
the . present international community. éhe resolutions of the General
Assembly are unlike the laws of the national legislatures. But ihis is
not to say that the resolutions of fhe General Assembly have no legal

effect at all.??? Under well-defined circumstances, gesolutions of the

General Assembly, particularly those containing legal principles, might

276 schwebel, "The Effects of Resolutions of the U.N. General Assembly
on Customary Internatienal Law", 73 Proceedings of the American
Society of International Law 301-309{(1979), at 309,

277 Hosler, supra note 215, at 88-89.
. y. .

"After quite a long and fierce dispute it now seems that extreme
views, on the one hand that resolutions have no binding effect at
all or on the other hand that they have a legislative effect, have
been abandoned and that a generally accepted view is emerging. There
can be no single answer to the guestion -- resolutions must be dis-
tinguished -according to various factors, such as the intention of
the  General Assembly, the content of principles proclaimed and the
majority in favour of their adoption.” ‘
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There is the view that a resolution of the Genéral Assembly is merely
recommendatory. in nature and no more.??%* The g%ternational Court of
Justice observed in its advisory opinion on Namibia:

"It would not be correct to assume that, because the General
Assembly is 1in prznc1ple vested with recommendatory powers,
it is dehared from adoptlng, in specific cases within the
framework of its competence resolutions which make determi-
nations or have operative design."273

The French text, the ooly autdorMative one, is not as strong, though.
It is worth noting that resplutidns of the Geoeral Assembly lnaé be
adopted ‘in a context of law-makin where other factors.such as, ehe
leck of any legal norﬁ.in a particular field, the strong intentions of
the States Parties, the necessity of urgent regulation as in a crisis or
a similar situation, and the widespread and genuine support of States,
especiallQ.those mostly affected. Under such circumstances, it seems
that there 1is no.reason why States may not use the vehicle of resolu-
tiooe of the General Assembly to express their common will and oake it
binding, if- they so wish and decide. Here ohe resoiutions are the
expression of the consensus reached among States. Resolutions of the
deneral ?égegbly, reéarding outer space and permanent‘sovereignty over
natural fesources, are such resolutions.?®® These two resolutions heve

a very strong legal effect. Member States are almost légally bound to

follow the provisions of the resolutions. ; "L

27% supra note 270, at 154; Ely, Northcutt, INTERNATIONAL LAW APPLICABLE
TO DEEP SEA MINING, 52-62(1974); Schwarzenberger, Georg, ANNUAL OF
INTERNATIONAL E&H (1947), at 124,

279 1CJ Rep. 1971, at 16, 50.
2%°% Cheng, supra note 252. .-

e
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{2) Effect of Resolutions Embodying the Common Heritage.:

‘Five grounds have been invoked as. the basis for a resolution ef the
General“ASSEmbly to ‘become customarily biriding. They are: n?ture of the

spbject;matter; unanimous‘oqinon~dissent adoption; frequent confirma-

Y -~ ~

. * ~, . VoL .
tion; legal lacuna; and the plospect of being incorporated into a trea-

-

ty.

ot

<a> Nature of the subject-matter of the deep seatbed and.its resourc-

- _ \

el

es.: -
R *
e , .

The deep éea-bed and its*resources are of such a nature that they are
a concern of—everj Staté;.indeed, of mankind, because everyone has a
vital stake in manéging the resources and sharing the benefits. They are
actually one of the well-known international commens; as such, the Gen-

eral Assembly, as the most representative organ of the international

»

community, may have a primordial and» fundamental right to deal with:

their regulation, especially at the initial stage.“

<b> Legal lacuna.:- )

™ -

Before the adoption of the Moratorium Resolution and the Principlés
~ .

Declaratioen, tﬁére existed a legal gap with respec¢t to the deep sea-bed
and its resources, and thgir exploration and exploitation. The argument
was advanced that law is a means of regulating human activities, and
therefore if there aré no activities, there is no necessity of regula-

©

tion. In this respect, it is the resolUtions of the General Asseitbly

that brought this matter within the purview of ar international legal, —

regime.?®! The same line was taken by Professor Gonzalo Biggs,Kwheﬁ-hﬂ

o
r

281 Zuleta, supra note 162, at 523.
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remarked:

”Just.as there was no aviation iaw prior to the invention of

the airplane nor rules applicable to the celestial bodies

prior to the development of cosmonautics, there was ne law

until very recently for the exploitation of the deep

seabed."?*%2? ’ .
This fact is -important in light of the awareness that the General Assem-
bly, ;s.the most repfesentative orgaﬁ of the present international soci-
ety, may make decisions oln behalf of the internationalrcommunity, and
such decisions are, in the sense of &reating a provisional regulating
framework for the exploitation of the deep sea-bed and its resources, to
be legally respected by the United Nations and its lMember States.?®? It
should be éade clear that the legal authority of this resolution came
from the strong expectations from the llember States. These expectations
could be justified or rejected by States practice. In Fhe_éase of the
Principles Resolutionl subsequent States practice is.fairly conclusive.
On the part of majority of States, including some develoﬁed countries,
such as, BAustralia, Canada, Néw Zealand, Scandinavian countries: Den-
mark, Swiss, Austria, Spain, Portugal, Ireland, IcelandL éreece, their
practice shows that the content of the common heritage is received cus-

tomary international law. On the part of the Soviet Union and-Eastern

European States, the basic content of the common heritage " is also

282 professor Biggs further pointed.out the weakness of the argument
based on sedentary species, since the nature of sea-bed mining and
that of exploitation of sedentary species are juridically different.
{(See supra note 80, at 225-226. Also see Brewer, William C.,Jr.,
"Deep Seabed Mining: Can an Acceptable Regime Ever Be Found?", 11
Ocean Dev. & Int'l. L. 25-67(1982), at 29.) "

2% Dyke and Yuen, supra note 44, at 525.

"The most important question, especially with respect to novel
activities such as seabed mining, is the extent to which the process
of enadting a resolution may establish law when little relevant
State practicg exists."

- A . ‘ g
4 -
..'
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regarded as part of cusiomary law. On the part of ‘'one-foot-two-boat'
Stétgs, such as, Japaﬁ. France,. the Netherlands, Luxemberg, Italy, .and-

possibly otheérs, they seem to be undecided as to which line of practiée

}hey should follow. On the part of the U.S., the U.K., and the FRG,

their practice undermines the Law of the Sea Convention, ard is against

the enlarged content of the common heritage as reflected in the Conven-

tion.

The final picture will depend on the development of the two competing
regimes, Being aware of the gap between legal prescription and States

practice, one should be cautious in drawing a clear-cut line with

respect to the final form of the concept of the common heritage will

take as a norm of customary international law.

'<t> Near-unanimous adoption.:

It is factual that the Principles Declaration was adopted without a

single dissenting voice. In evaluating the legal effect of a particular
resolution, the conditions of voting, which is a phenomenon within the

organizational framework of the General Assembly, can, to a considerable

extent, determine the legal weight of the resolution in question."“

The Prinéiples Declaration was passed.in the First Commitfee of the

General Assembly with a result of 90 in.favour, 0 against, and-l1 abs- .
N .

tentions. It was adopted in plenary by a vote of 108 in favour, O

against and 14 abstentions. N
. 5

\
\\

%% Supra note 274. . .
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.Judge Mosler also attaches great importance to- the support in the

General Assembly to a particular resolution. He observed:
"An inditation of the extent to which a resolution reflects
the general opinion'of the internaticnal legal-community,
which is almost co-existensive with the membership of the
United Nations, is the strength of support in the General
Assembly."2"%S _
. ‘-“‘ .
In most —cases, the resclutions of the General Assembly are not an

independent source of international law. They may be evidence of custom-

ary international law by defining or.interpfeting a specific norm or

-rule. They may also reflect the general expectations of the infernation-

al community. Such expectations have to. be justified through’ States
practice. However, if such practice is limited to the framewérk of the
United NHations, it is still a law-makingiéraptice. ‘The United Nations
has become one of the most important places for States tg act, interact,

react, and counter-act with their respective perception of a particular

r \

problem. It  may be that the practice happens exclusively within the

acfivit;es or related activities of the United Nations. The Membership

.

of the United Nations is almost co-extensive with the international com-

munity. In such a circumstance, the said rule may acquire the legal

fggge of customary international law exclusively within the framework of

the United Natians.

-

Considering the factor of the sheer number of States composing the
international community, unanimity or neaf—uhanimity becomes the symptom
of consent to 'establish the.legal status of the deep sea-bed and its

resourcpsréé‘the common heritage of mankind, together with its corollary

-~

285 Mosler, supra note 215, at 90.
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ebligations.2%®

<d> Reiteration and confirmation.:

=~

After the adoption of a resolution, its frequent reappearahce in

subsequent resolutions or other instruments continuously over a peried

[

of time, may also be conducive to crystalizing the norm or rule embodied

in the resolution. Certainly, in most circumstances, mére repetition of,

.. N
a resolution cannot result in the creation of binding content.2?®7? This,

of course, is not the case of the Prinzinles Declaration, because of the
: -
. . o . .
particular enviropment in which the concept of common heritage was born
and evolved. Their cumulative effect may be explained -as the continuo:7

attention of the international community. But this accumulation may also

be seen as evidence of consensus over a span of time so as to constitute

consistency and uniformity regarding the obligations and?T the contentf\\\

Over the years, the General Assembly has paid attention to the evolp{ion '

of the concept of common heritage.?®® And the effect of this rea?firma-

»

286 In the absence of a world legislative body, the resolution passed by
the General Assembly can either initiate the process of customary
rule-making if it received majority vote, or start and complete the
process of customary rule-making simultaneously if it is unanimously
or almost unanimously supported.

287 Gross, supra note 246, at 215.

_ "How can it be explained that an accumulation.of such nonbinding
regolutions results in a binding norm of international law?" (Also
_sek Gross, supra note 246,.at 216.) )

288 See, eg, G.A. Res, 2340, 22 UN GAOR 5upp. (NO.16) at 14 UN Doc.
3/6964(1967) G.A.Res. 2467, 23 UN GAOR Supp. (No.l8) at 15, UN Doc.
2/7477(1968) G.A. Res. 2881, 26 UN GAOR Supp. (Ne.29) at 38, UN
Doc. A/8623(1971) G.A.Res. 3029, 27 UM GAOR Supp. (No.30)y at
21-22, UN Doc. A/8949(1972) G.A.Res. 3067m 28 UN GAOR Subp.

|

(No.30) at I3, UN Doc. A/9278(1973) G.A.Res. 3334, 29 UN GAOR Supp.
(No.31) at 10,. UN Doc. A/L.747(1974) G.A.Res. 3483, 30 UN GAOR Supp.
(No.34) at 9, UN Doc. A/L.782(1975) G.A.Res. 31/63, 31 UN GAOR Supp.

(No.39) at 23, UN Doc. A/31/1.4(i976).

b
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tion has been the consolidation of the legal status of the common herg;—
. N
age of mankind.?2®3}

<e> Prospect‘of being the:basis of a subsequent treaty.:

A resolution, if there is a prospect that it will be followed by a
treaty containing its basic content may, not surprisingly, be indicative
of its strong legal characger. lNot only is there the expectation that
States abide by it, but also it will foreclose &onsiderations other than
legal ones, because the déaftsman know that it is to embody principles
which will, without much ehange, be incorporated into a treaty that is

:bindipg upon States Members,

"For in many instances, resolutions and declarations were fol-
lowed by conventions. Thus the various resoclutions and decla- -~
rations, particularly Resolutions 1962 (XVII) and 2130 (XX) on
legal principles governing the activities in outer space, were
followed by Resolution 2222 (XXI) .promulgating the [Treaty on ..
Principles Governing the Activities of States in the Explora-
tion and Use of Quter Space."290 T

/

In the case of the common heritage, the Principles Declaration

expressly stipulated in operative paragraph 9:
' T—

"On the basis of the principles of this Declaration, an
international regime applying to the area -and its resources
and including appropriate international machinery to give

28% garin, supra note 26, at 286,

“Naturally, the General Assembly resclution 2749(XXV) rémained
valid for the Group of 77 and, in the absence of an international
treaty which is in the course of preparation, all States and all
natural or juridical persons are reguired to refrain from exploiting
the Area." )

Kl

330 Gross, supra note 270, at 154,

Another example i1s the Universal Declaration of Human Rights of
1948 which was followed by Resolution 2200(XXI) promulgating the
¢International Covenant on Economic, Social and Cultural Rights, the
Internaticnal Covenant on Civil and Political Rights, and the
Optional Protccol to the latter.

+ e
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effect to its provisions shall be established by an interna-
tional treaty of an universal character, generally agreed
upcn. The regime shall, inter alia, provide for the orderly
and safe development and rational management of the area and
its resources and for expanding opportunities in the use -
thereof and ensure the equitable sharing by States in the
benefits derived therefrom, taking into partlcular consider-

ation the interests and needs of the developing cduntries,
whether land-locked or coastal,"23?

When they voted for the Principles Declaration, the Member.States were

well aware of the outcome and the implications emanating from their act,

which amounted to a consensus to set the common heritage as a binding

norm without change, from the adoption of the Declaration to the conclu-

sion of the treaty/// T -

Now. the United States 1nt¢rpreted the phrase '"generally agreed upon"

as to include the Unlted States and its partners. If not, there is no

‘generally agrééd upon treaty to define the meaning of the, common herit-

age of mankind. In -the U.S. view, the regime cannot simply be an dgree-.
ment among a few States in a region, or in one group or another.??? It

is true that the United States and its partners are very important sea-

" . bed miners., The LOS Treaty without the participation of the U.S5. cannot

easily be effective and successful. However, it 1s also true that the

positions of the developing countries are not easy to change. Perhaps
under financial strain and technolagical difficulties. with respect to
deep sea-bed mining under- the PrepCom, the developing nations will con-

cede more to the demands of the western industrialized States.

- .«.".:
231 supra note 5. ;

o
-’
hﬁ)

292 y.N. Doc. A/C.1/PV.1799, at 3, 4{1970)}.
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- legal force of the concept is becomes more signifidant. Even at the
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-

The use of:-a 'declaration" rather than a normal resolution for the
Principles Declaration represented some solemnity, though.it alone could
not be of legally gindiﬁg instrument. 2932 Th;t,its content was drafted
iﬁ suéh a way similar to a treat§ was also suggestive of its legal

authoritativeness, though in the context of the resolutions—of .the Gen-

eral Assembly.

From the above analysis, it could be that common heritage is received
as a norm of custoggry international law. It is>designated as the sta-
tus of the deep sea-bedqand its resources- in the absence of internation-
al law therein. At least, there is an absence of operational norm or
rule with respect to deep sea-bed and its resources. Conseguently, the
doctrinal level, there is a lack ofvconclusive‘norm_to govern the deep
sea-bed and its resources. Pronounced by the mast representa;ivé organ
of the present interngtional community, Ehe General Assembly, the common
heritage may claim the force of customary international law. -Thus, the
Principles Declazifion, in and of itself, initiated the prbcess of cu%-
tomary norm-making. The completion of this process seems to come with
the adoption of the 1982 Coﬁvention on the Law of the Sea and the subse-

guent signing and ratifications.

233 18 UN ECOSOC, UN Doc. E/CN.4/L.610(1962), para. 3,4.

"However, in view of the greater solemnity and significance of a
‘declaration', it may be considered to impart, on. behalf of the
organ adopting it, a strong expectaié;gf;hét Members of the interna-
tional community will abide by it. Asequently, in so far as the
expectation is gradually justified by State practice, a declaration
may by custom become recognized as laying down rules binding upon
States." '
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(3) Instant Customary International law.:

e

Being characterized by the short time span, absence of State prge-

tice, and common opinie juris, common heritage may be argued to be

instant customary international law, as outlined by Professor Bin Cheng

in his article.2?®* Theoretically, it could be that a rule of a norm of

customary law may obtain the required opinio juris ihstantaneously with-,

out being accbmpanied by State practice which was absent before.
. ]

Indonesian Ambassador to Canad®, Mr. Jasjim Djalal, stated in the

context of the law of the sea discussions that time 'is not a necessary’

L

element for rules to become customary law.2?5 (Citing the case of legal-
ity of spy satellite, Professor Anthony D'Amato asserted "in matters of
rapid technological development, a custom cdﬁ';rise guickly."2?¢ This

is especially true in the areas where the collectivistic process of cus-

\
.

tomary norm-making igimore adaptable. In the contemporary international

community, this progess occurs almost exclusively within some institu-

.tional framework, such as that of the UN General Assembly. Indeed, this

is one of the ways by which the international community, through the

General Assembly, responds in law to its emerging concerns.

The necessary conditions for a resoluéion of the General Assembly to
become iﬁstant customary law are Sevétal,vunanimous or near-unanimous
appqoval in particular, which means the achievement.of consensus on a
subject.??’ 1In other words, a common opinio juris is formulated imméds.-

N
oy

N

224 Cheng, suprd note 252. _ : A

295 CONSENSUS AND CONFRONTATION, supra note 14, at 181.

296 CONSENSUS AND CONFRONTATION, supra note 14, at 171. .
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ately in the absence of State practice, as put by Professor Bin Cheng:

_“There is no reason why an opinio juris communis may not
grow up in a very short périod of time among all or simply.
some Members of the United Nations with the result that a
new rule of international customary Jaw ‘comes’ into , being
among them. And there is also no reason why they may not use
an Assembly resolution to p051t1v1ze their new common opi-
nic juris."2?® ? T

3 -
‘r

On the guestion of unanimity, the positions of, the following States
in respect of General. Assembl&hfesolutlons on cuter space are avall—

abl?f“\

Australia: "It is our vieW that a declaration of legal princi-

- - Jples by the General Assembly, especially if universally adopted and

2 adhered to in practice, may be wvaluable evidence of international

" ..--custom, which in turn is a most important source of law." (A/AC.
105/PV. 24(22, 11, 1963), p.18)

India; "A declaration had moral force and, when-adopted unani-

‘ L

mously, ~ }ms generally accepted as part of interha%igEiL,nghJL_,T~_,~_
* . ~a/ac.108/c.2/SR.22 724, 6, 1963), p.10} , |

SowNet *Unien: "The Soviet Union ... undertook also to respect
.. the printiples enunciated in the draft declaration if it were unani-
mously adopted." {A/C.1/SR. 1342 {2, 12’ 1963), plél}

]

United Kingdom: '"Although as stated by the USSR delegation, res-
olutions of the General Assembly were not -- save in the exceptional
cases provided for in the Charter -- binding upon Member States -- a
resolution, if adopted unanimously, would be most authoritative."
{A/C.105/C.2/SR.17 (17,4,1963) p.9}

>

United States: "When a General Assembly resolution proclaimed
principles of international law -~ as resolution 1721(XVI) had done
-- and was adopted unanimously, it represented the law as generally
accepted in the international -community." {A/AC.105/C.2/5R.20
(22,4, 1963), pp. 10-11} -

Also see Deep Seabed Mining: Hearings on H.R. 3305, H.R.. 3652,
H.R. 4922, H.R. 5624, H.R. 6846, and H.R. 6784 before the Subcommit-
tee Oceanography of the"House of Comm.on Merchant, Marine and Fish-
eries, 95th Cong., 1st Sess., 181-184. John Quigley stated:

"unanimous adoption of Common Heritage Resolution enables it to

legally bind all voters."

2%% cheng, supra note 252, at 37.

/
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In his opinion, a resolution of the General Assembly is looked upon as

merely a vehicle to express the new common opinio juris. This fits the

situation of the Principles Declaration in which the new opinio juris

communis regarding the deep sea-bed anduits resources were dictated . as

the common hekitage of mankind. . This is jso even thouéh the format of

I —
Y

the new common opinio juf\ls was a mere iPlution of the General Assem-

bly.

It is no good using the‘resoluﬁion of General Assembly alone to sup-
port the above contention, for States can act very differently within

the General Asgembly and outside that body. The, instant nature of cus-
: o - |

tomary intern&tioqi})fgg\zglnot so obvious and it is often subject to
: : AP aE S
“contraversy. And it would be preferable not to invoke this argument in

" front of a.judiciai‘boay, sich as the World Court. -

. —
L]

 4.3.2:3 3. TREATY-GENERATED CUSTOMARY INTERNATIONAL LAW

]

 The 1982 Cohvention was adopted by 130 in favor, 4 against, with 17
s . !

abstentions on 30 April, 1982. Itkreceived 119 signatures on the first

nd there are now 159 signatories. So

daﬁ of its opening for gagnature,
far; it has been ratified by 23.Ftates and one entity. It is now possi-

ble_to argue that EhE\EETTSB/ﬁE;itagE is grounded on the -articulation of

treaty-generated customary norm.

-

Professor D'Amath}s of the opinion ﬁpaf‘the treaty process (negoti-
ating, ‘concluding, adopting, signing, ratifying, and é&xecuting) 1is as
important as any other form of States practice. Therefore, it is beyond

. . . . T, - , .
doubt, in his view, that a norm or rule of customary interrnational law
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can be generated by treaty.??? Whether this opinion carries much weight

will be tested in practice. For the moment, one can point out thaf the

-
IR

proéess of treaty-making and that of customary law-making are different
when it comes to terms of States practice. The various processes of
treaty-making can only be relevant and significant when there is consis-

e’ . | _ . _ o . .
tent and uniform practice behind these formalities. To count these for-
malities alome in the measurement of customary international law may go
superfluous. But that a norm or rule of customary international law cénaq_f‘"

be generated by treaty is a generally indisputable view.

L ]

According to a dictum of the International Court of‘Justicé in the

North S ContinA tal Shelf s, four com ents/ are neéessar for a
, ea en e case iy 3anh,y Y

TN
treaty norm to be equipped with customary force: .-

(a) the provision concerned should, ip.all;évents potentially, be of

- 7

a fundamentally norm-creatiqgfcharacter such as could be regarded
A ;;
as forming the basis ofﬁqﬁgeneral rule of law; -

(b) it must be that, eﬁ@ﬂ;githout passage of any considerable period
.:\ "’—'—"-_____
of time, a widespread and representative participation in the

[

convention might suffice of itself, provided if‘included that.of
siates whose interes;s-wevé specially affected;

(c) State practice,Pincluging that of States whose interests are spe-
cially affected, should have been both‘extensive~and virtually
uniferm in the sense 0£ the provision invoked -- and should more-
-over have occurred in such a way as to show a general recognition.
éhat a rule gf law ar ledal obligation is involved;

4

(d) passage bf some time is necessary, short though it may be.2?%¢

- "

L —

293 CONSENSUS AND CONFRONTATION, supra note 14,*?F 171.
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Fzrst]y, Article 136 and related prov151ons are of a norm- creatfng

character slnce it lays the foundatlon on which the whole structufe’of

u

the regime governing the exploratlon of the Area and the exploitation of
its resources is built. In addition, ifs potential scope of application

is not confined to the léy‘of the sea but may reagh out to many interna-

tional commons.
1Y

This norm-making process must- be linked to the acceptance by States.
Ia :
The concept as a legal norm containing several principles is still con-

~tended by the United States} What .this Signifies is that the norm-
maklng process cannot be called unlversal but quasi- -universal at best.
Nonetheless, it is still a norm- maklng exercise conducted hy large num-
ber ofﬁitages;~

\ : v -
(“\ Secondly, thus far there has.been no international conference and no

N Ne Tl . . .
muI%TlFteral convention that is comparable with UNCLOS III and the 1982
Corivention.in terms of widespread and representative participation. The

UN'Secretary:General, Javier Perez de Cuellar in his statement of 10
. [} N i
Decembér 1882 at the final session of UNCLOS III at Montego Bay

declared:

. "The new law of the sea thus created is not simply the result
K of a process of action and reaction among the most powerful
countries but the product of the will of an overwhelming
majority of nations from all parts of the world, at different
levels of development and having diverse geographical charac-
teristics in relation to the oceans, which combined to make a

wind of change blow at the universal level."29%%

380 North Sea Continental Shelf cases, ICJ Rep. (1969}, at 42-45.

302 pe Cuellar, supra note 134, at xxx.

»
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The question is whether any. genuiﬁe consensus has 5een reached
regarding lthe deep sea-bed regime. And as the specially affected
States, the United States together witﬁ the United Kingdom and Federal

Republic of Germany opt to stay.outside or even to confront the Law of

the Sea Treaty in respect of deep sea-bed mining. It may not be suffi-

cient to rely~soleiy or “¥tte number of States garticipating in the Con-
vention regime. Nevertheless, if the PrepCom satisfactorily completes
its mandated work, those 'cone-foot-two-boat' States are determined to go

along with the LOS Convention, then the argument for the common heritage

will be stronger.

Thirdly, as far as State practice is concerned, there has been occur-

ring a quasi-consistent practice throughout the pericd after the Conven-

tion was adopted on the part of the majority of States. The United

States, the United Kingdom, and the Federal -Republic Germany may object
. . : 13

to this vi;b. Their practice is contrary to that of the majorit?wof

States., Perhaps there will be a conflicting situation where the two

opposing practices clash. Given the present situation, there is a like-

’

lihood that the International Court of Justice ®ill make an adverse
decision against the United States. Before this, there are still. some
uncertainties regarding the deep sea-bed mining. There is a common opi-

nio juris behind the practice of the majority of States. It is not

entirely clear which practice will prevail over the other. The'LQS Trea-

‘ty is likely to command the participation of most States.

~

And Jastly, the time span is still short, but it is not indispensable

in the formation of a customary norm.
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Professor D'Amato presented a novel theory that a customary norm in a

convention should be generalizable. This means that a provision of the

“Convention must be transmutable into a customary norm. Because the Con-

vention does not bar deep sea-bed mining as such, but rather makes it
-

subject t? the regulatory regime under the Convention, nations that do

not become ‘Parties to. it would be disfavored. . Therefore, mining-

subject-to-Convention-regqulation is not a generalizable norm, and hence

not amenable to be admitted into édgfomary 13w. 382

e . s "
In so far. as the four principles in the notion of the common heritage
is concerned,. the Convention did not change them but rather preserved
these principles. Other claimed content, such as production.ceilings,

transfer of technology, and structure of decision-making, is short of

-

universal support due to the fact that the United States' utter objec-.

cretization of the principles set out in the Principles Declaration, as

-tion. What the Convention has accomplished is the‘embodiment.and'éqn—.

put by the Brazilian delegation at UNCLOS III: = .. o "

* "The principle of the common heritage of mankind, as expressed
in that resolution, had been incorpordted into international
lawv and -stood per se. The draft convention was aimed at
implementing that principle in concrete terms."3°? '

Not because the Convention is prejudicial te non-adherents, but because-

the common heritage contained in the -Principles Declaration and the 1982

Convention has become a set of customary rules binding upon all States.

Pl

102 piamatd, Anthony, "An Alternative to the Law of the Sea Convention“,

77 AJIL 281-285(1983), at 282.

. , . *
383 126th Meeting of UNCLOS III, UNCLOS III, Official Records, V.13, at
20. K )

fo
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$.3.2.4 4. THE QUESTION OF CONSENT OF STATES IN THE FORMULATION OF

\CUSTOMARY INTERNATIONAL LAW o

's .
It is truism that consent of States is the source of legal obliga-
. . R T
tions. This principle has been well established in international law,0*

There are two questions to- be addressed.

First, nan non-assenting States prevent a customary rule from being
universally binding? Second, can tne said rule be stopped from applying
to the dissenting States? The answeg:is dependent.on which States disj
sent, and what rule it is. The United States might be in a position.to
prevent the common heritage from applying to itself_at least. This may
'discrédit the universal character of the common heriﬁage. In this case;
the two quéstions are integrated into the same answer. Deep sea-bed min-~
ing without the United States, and other important sea-bed mining

nations, can be successful but not completely universal.

In view of the fact that the vast majprity of States, inéiusive-of
some of ve}y important deep sea-bed mining States, for example, Japan,
France, USSR, Italy, Canada, the Netherlands;hInAia, and Belgium, and
almost of a}l the potential deep sea-bed mifying States, for instance,

_ Norway, China, South Korea, Brazil, Mexico, Australia, New Zealand, and
v T )

", Poland, have appeared to endorse the concept of the common heritage to
P '

"”{ Vienna Treaty Convention, Article 34 provides:

ARTICLE E )
I - General rule regarding third States.

\ . "“A treaty does not create either obligations or rights for a
\ third State without its consent." .

Also see Gross, Leo, ™Treaty Interpretation:-The_Proper Rele of
an International Tribunal", in Gross, supra note.246, at 414.

T
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various degrees, the LOS Convention regime is likely to survive even in

terms of technbloéy and finance. On the other side, the reciprbcating
regime, though not 5hort of technolégical know-how and ﬁonetary resourc-
es, may suffer from the lack of general support on the part of the
. . ' I
majority of States. It is still early to predict the exact outcome of
the competing claims between the two regimes. Furthe; imp}ications of
this situation will be the lawlessness in deep sea-bga mining, and the
deterioration of the intef%ational machinery in reguléting internaticnal
COmMmons. | _ ) i;

-

’

At least, the obligation to refrain from exploping and exploiting the
hrea and its resources ought to be fulfilled infbrder not to do irrepa-

rable damage to the superior interests of the international community. A

]

State that acts contrary to the solemnly and’ repeatedly expressed opin-
ion of the world community "may find that it has overstepped the imper-
ceptible line between improprigty and illégality, between discretion and

arbitrariness, between the exercise of the legal right to disregard the

—_—

. ~ . Y - -
recommendation and the abuse of that right, and that it has exposed

itself to consequences legitimately following as a legal sanction."?°®

The circumstances of the deep seabed mining are not quite the same as
in the case of South West Africa. Perhaps one can argue that the mini-
treaty regime has a number of States, and they are all important States
in deep sea-bed mining. This fact has  certainly weight. Customary
internation?} law cannot be eféectively developed by disappointing the

most directly affected States. Those States happen to be the most power-
. ‘\;,-fu'
105 pissenting Opinion of Judge Lauterpacht, Sbuth—Weschfrica {Voting
Procedure) 1955, ICJ Rep. (1955}, p.67, at pp.118-119, 122.

i
]
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ful States in the World in the pfesent case. If the mini-treaty regime

progresses fast, the legal uncertainty will highly increase. If some of

the States, for instance, the Federal Republic of Germany joins the Con-

vention regime, the legal vélidity of that regime,- as opposed to the

. ., Lo .
mini-treaty regimé, will become more defensible, ’

The principle of.consent has been understocod £o include the convic-.
tion that’no single State nor a very small number of States—may be
granted the right of veto in resisting the creation of a customary norm.
Sta£es, including the disagreeing States are bound to act in a way'nSt

contradictory to the common heritage of mankind as generally accepted.

Judge Mosler is very careful in this regard. In his opinion, whether
a rule can be applied even to the opposing State itself depends on the
necessity of the participation of the State in question in order to

establish the quasi-universal consent required.?®® If the opposing

State is particularly affécted: the Norwegian”¥isheries case would be
applicable. That is, the mostly affected State will invoke its .consis-
tent resistence to the emerging rule and as result, render the rule
inépplinglq to itself.3"7 The United State% and other deep sea-bed
miniﬁé StaEeQ are-prbbably in a poéitioﬁ to invoke this rule. But the
matter is not simply a Sﬁéte vis-a-vis another Staﬁe or a group of
Sgétes. The United States and its fdllowers have to face'the rest of the

world, which have the interests of sharing the benefits to be derived

from the resources of the deep sea-bed. It is'‘very difficult to recon-

cile the.two competing interests. Perhaps some further

¥8¢ Mosler, supra note 215, at 118.

307 ICJ Rep. 1951, at 131.
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the deep sea-bed miﬁing provisions in the LOS Convention can do good.
The softening of the U.S. position is essential. -But the questioa is
whether thé PrepCom is an appropriate forum to bridée the two sinée the

/\

United States does not even attend the sessions as an obaerver.

4.3.3 Subsection Three, Convpntiona] Norm

Aside from all the arguments made in vindicati}% of the customary law
status of the deep sea-bed and its resocurces as the common heritage,
L]

there appears another distinctive way to-support the concept as a result

of the adopticn and signing of the 1982 Convention.

The concept may acquire the binding force ‘of a treaty during the
intermediary period between the signing and the coming inte force of the
Convention. The Convention helps to enhance its customary law status and

to inject into it new legal authority derived from the Convention

itself.

Considering the wide participation in the Convention regime, the com-
mon heritage as a conventional norm is as important as a customary norm.

<u
If, however, the Convention fails to attract a sufficient number of

.States to bring itself into force, the common heritage will gain ground

very .-slowly through the p?ocess of customary law-making. It appears
that it is just a matter of time to bring the Convention into force. The

slowness of the ratification process is mainly .due te the folldwing rea-

sons:
1. The Law of the Séa Convention is not available in particular lan-

guages, such as the Scandinavian countries (Nandan's view};

-,
L
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2. Some States have to ;djust their nationaillegislaﬁions in order to
ratify the Convention; ' ’
3. Due to thd U.s. staying-out,  some States have to evaluate the-
. P
financial burdens carefully b;fore ratifying the Convention.
4. The 'cne-foot-two-boat' States take a wait-and-see approach as a
result of the two regimes. )
5, Some third world count?iés are not plea;gd dzth some provisions ‘of

the Convention other than deep Eea-bed'miniﬁg, such as, the provi-
sions on delimitation, the provisions on fishing, and the provi-
sions on passage of warships through thé territorial sea.

6. The Eastern.European countries and the USSR are very concerned

with the mechanisms on compulsory settlement of disputes.

7. Some States have to evaluate their overall interests in order to

ratify the Convention.30#

The provisions on the common heritage, inasmuch as they are reflec-
. . Pl

tive of its basic content as a customary norm, will continue to bind

3 . -

non-parties. This principle is expressly written inte the Vienna Conven-

RO

tion on the Law of Treaties.®®? Professor Lee seemed to echo this by

recognizing: -

) s

30t See Nandan, Satya, "The, Law of /the Sea Convention Today", in
CONSENSUS éEE-CONFRONTATION, supré note 14, at 28; alse see Lee,
Kimball, "Holding Pattern or Forward Motion?", 9 Marine Policy at
340 (1985). -

-

19% Article 38 is as follows:

‘ Article 38
Rules in a treaty becoming binding upon third States through inter-
national custom

"Nothing in article 34 to 37 precludes a rule set forth in a
treaty from becoming binding upon a third State as a customary rule
of international law, recognized as such." : '
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"Where a treaty rule incorporé;es existing customary interna-
tional law, its binding force is attributable not only to the
treaty qua treaty, but also to the incorporated customary law,
which remains binding on all States, whether or not parties to

the treaty. Accordingly, a rule of international law may be
- simultaneously conventional for some States and customary fo

others,"n?1° : E’///
- /

Without dwelling further upan the question of third States to a trea-
ty, one point must be looked ata*‘gcause there is no discontinuity in
time and in State practice, and because the basic content of the common
heriﬁage is transplanted virtually unaltered from the Principles Decla-
ration indicétive.of customary_law-iﬁﬁo the provisions of the 1982 Con-

vention reflective of customary law and creative of conventional law,

there is no inconsistency between the common heritage as customary law

and it as conventional law, that is Part XI of the Convention on the Law

e

s

. ~

of the Sea.

’

4.4 Section D. Summary to Chapter IV

The emergence of the concept of common heritage of mankind in the
international laq\of the sea 1is very swift., The concept of the common
heriﬁﬁge may be said to have acquired the force of law. As soon as mod-
ern marine technology provided the potential for the exploration of the
deep sea-bed and of the exploitation of its resources, the international.
community respondé& with the adoption of the Moratorium Resolution and

the Principles Declaration through the mechanism of the United Nations

General Assembly.'shortly afterwards, UNCLOS III was convened under the

auspices of the United Nations to tackle all issues involving the law of

310 Lee, Luke T., "The Law of the Sea Convention and Third States", 77
AJIL 54}—586(1983), at 553.
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the sea. During this period, the concept of common heritage of mankind

3

was greatly consolidated through the negotiations in the Conference and
through State practice outside the Conference. In 1982, a ﬁonumgntal

step in the development of the law of the sea was made when the Conveh-

-

tion on the Law of the Sea was adopted and signéd by the overwhelming
majority of States -all over the world. From 1967 to 1982, this short
span of time has witnessed the gradual crystalization, of the concept of

common heritage of mankind as customary international law, the incorpo-

! L

ration of the concept into the 1982 Convention as conventional interna-
tional law, and the emerging character of the coﬁgept as Jjus togehs in

public internattonal law.

RS
.

-

Though, at the initial period of theldevelopment of the concept of
common heritage of mankind; the concept waé fraught wiih ambiguity and
imprecision, thg concep% has graduailyjrefined to th; extent that i£
contains specific legal rules to be fol}oweé'by States in their behav-

iour. This is evidenced by the relevant provisiqns in the Law of tle Sea

Convention.

The basic content of the concept of the common heritage has emerged
1Y - - .

during”its evolution. It consists of four principles:

1. -Non;appropriation principle;

2. Benefits-sharing principle; X l
3. Universa} participation principle;

4, ‘Peaceful use principle. .

The legal force of ‘the concept of common heritage of mankind is

derived from three distinctive ﬁnd yet related socurces of international

-

FEY
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law: namely, jus cogens, customary international law, and conventional

international law. Afticle 311 of the 1982 Convention is the express

.provision on the peremptory character of the concept of the common her-

itage of mankind. And- this provision was adopted by consensus and
accepted by a very large majority of States, but -expressly objected to
now b} the United States. To claim the common heritage as jus cogens

infurs very heavy burden of proof. At most it could be said to be in

emergence.

The concept of common heritage of mankind has the status of customary
2

: CR T
international law. Unlike the usual way of formulation of the rules. and”

norms of‘customary international law through the'aEtion, inactigp; reac-
tion and counter-action of individual. States, the formulation™ of thg
concept of common heritage of mankind as customary law has been effected
through the instiQutions‘of the United Nations by means of consensus of

*

the imternational communiky. This fact cannot deprive the toncept statys

.
.y

of customary law, simply because ;té process of formatiqshfivégfferent
s
from other traditional rules and norms of customary international law.
In view of the fact thét;the present intefnational coﬁﬁunity lacks a
formal 1egi§lative body to deal with the emerging_legal issues confront-
ing the international‘eommunity, and that the UN General Assembly is-the
most representat%ve organ of the intérnational community, that body has
the right to respond to these legal questions in éhe form available to
it, namely, resclutions. Thus, not surprisiﬁgiy, under well-defined spe-
cific circumstances, a\particglaf resolution of the General- Assembly may
dacquire the force of law justified by. subsequent States K:actice. If

its contents become generally accepted by States practice, then there

seems no reason why such resolution could not claim the force of law.

Tk,
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The essence of the theory of "instant customary-international law",

is the formulation of the common opinio jufis within a short period of
8 - ' . _
time, possibly in®the absence of State practice. But .the question

remains as to its acceptance and recognition in international law. Most
legal scholars do not think there is instant customary international

- law. States practice has not been developed enough to justify its use in
ingy}national law. As a the?retical model, it may be useful to the

- ’ o ’- ) . .. * ’
extent that it can illkPostrate gﬁé\?peclal situation where there are fac-

poy
3

tors of short time span, absence of States practicej*;ﬁd\cbmmon opinio

juris. : - o

o

R Y ' L : '
. v
Three years has passed since the signing of the Convention on the Law
~ . -

of the Sea. The Convention enjoys almost equal support from States, as °
does. the concept of the common heritage‘of mankind as customary interna-
tional law, insofar as the basic content of the concept, is concerned.

Besides the conventional force derived diyectly from the ionvenﬁion, the

latter also strengthens the customary status of the concept of the com-{)'

: #
mon heritage of mankind. This p&int is easy to be overlooked, thogah\L\‘f

‘kind, as designating the legai sfatus of the deep sea-bed and gts

. rgsources, will be implemented through the mgchahismﬁ establiéﬁed’by the -
1982 Convention. If it does not, the common heritage will suffer from
Lo

ambiguity and dive;s; interpretations. -

¢

1f the 1982 Convention comes into force, -thé common heritage aof man:\ﬁ\\\\#//



Chapter V

CONCLUSION . b

More than ever the deep sea-bed, with 'its promising resocurces, stands.

*as a challenge to humankind, especially a challenge to international

law. Indeed, the challefge goes to the very roots of international law,

.

affecting the nature and process of customary international law, the

importance of consensus, and the role of State sovereignty.?!! The task

.~

of the international lawyers and publicists is to -.clarify the legal

uncertainties over the status of the deep sea-bed.an® its resources.

As has been presented in this thesis, we are confronted with the con-

clusion that the status of the deep sea-bed and its resources' is now

- enshrined in the congept of common hefitage of mankind, which in turn

}
has been consecrated by both customary- international law, and by the
. |

T

widespread support for the Convention on the Law of the Sea. Eus;omary'

international law, in its present stage, has been unable to rid itself

1

of ambiguity or imprecision. However, it is not left totally to the ﬂis-'

cretion of *individual States. The United States together with other .

likejminded:nations,.may successfully constructy another regime outside
l/ - N

. é . .
the Law of the Sea Convention in terms of strength and practice. But

will .other hations,'especially.the extremist developing countries, be
pressed or persuaded to give up what they have under the Convention? In

other words, is there any possibility of }égoncil;ation between the two

~ g

."_“ P
311 ghigleton) supra note -88. . : K
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regimes? The reply is most probably no at present. Under such a situ-

ation, the consolidation of the concept will take an unusual process of

obstruction, fluctuation or even destruction. The concept of the common

heritage can be regarded as emerging customary international law, at

”

" least. Moreover, this concept is regarded by the vast majority of

States as & peremptory norﬁ from which ﬂo ogdtion is pérmittéd.
Sincé the concept of common heritage of mankind can be advocated by iEE
cogens, customary lﬁwl and conventional law;-it woqidvbe impossible to
deny its legal validity in international law. Indeed, it is rare for a
leg5l norﬁ to be buttressed by thrée-such vital sources of international
law. This faect, it is hoped, will convince those @ho persist ;n their
i ] :
denial of any validity oflihe common heritage, if specific legal argu-

ments has failed to do so. AS to its precise legal content, its basic

content has remained almost the same over the period of its evolutiom. .-

However, its exact scope of application and parametres of each constity- -
ting element are still subject to disputes between the United States a:;S\\\‘,w“J

its like-minded allies on the one hand, “and the reét of the world on the

other.
LEGAE LIMITS OFITHE DEEP-S?A-BED

p
:

The legal limits of ‘the deeb sea-bed-are.by no means clear. The loop~
heoles in Article 76 of the 1982 Convenfién will diminish the scope of

the common heritage of mankind, unless they ar€ closed, or.minimized.
One possible&way|to safegua;d the common heritage is to increase the
role to be played by -the Commission on tﬁe'iimits of the Continental

\ Ry

Shelf. Another is to give the ISA- the power to make suggestions or rec-

»
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ommendations on the question of delimitation affecting the international

sea-bed. Also, individual States can protect the deep sea-bed area-

through more traditionq% means, such as protest and institution of an
action in an internati&ﬁé%\tribunal; In this respect, the forum of the

United Nations system can also be very important, through such actions

as the passage of‘resolutions'by the General Assembly.

RES NULLIUS AND RES COMMUNIS :

‘Res Nulliu

The doctrine of res nullius does not abply to the deep sea-bed and

its resources. Its prospective application to the deep sea-bed and its

resources is circumvented by the emefgence 6f the concept of the common
heritage. It is futile to fhvoke the theory of res nullius in front of
the development of internaﬁional law .since 1967. ‘Fof e#ample, one of
the difficulties with res nullius is tha£ its proponents assume their

conclusion hefore constructing their arguments.

<
Res Communis

i
"

This doctrine is as imprecise as res ntillius. It does ‘not apply to

the deep sea-bed and its resources. Unlike res nullius, however, res
communis contains some duties. It imposes the obligation upon the indi-

vidual States to refrain from claiming exclusive title, exclusive owner-
‘ . . .

ship, exclusive sovereign rights, and sovereignty.. Res communis also

- - -

containS'theu;dea'of approval or authorization by the international com-

M 4
munity for the use of the deep sea-bed and its resources, it is unimagi-

nable how such approval ok’adthgﬁizatibn can be effected.

-

N
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THE COMMON HERITAGE OF MANKIND

Content '

The basic elements of the concept of the common héritage pf mankind

have not undergone any significant changg 3ince its inception. The con-
. : : '

*

cept .itself, as well as its basic content are accepted by the majority

of the international community, and by the developed States as well.

Perhaps the three economic giants (US, UK, FRG) do not agree with some

of the principles or some of the forms of the principles.

Legal Validity

Jus cogens

A - v

The &Fncept of the common heritage is deemed by the majority of

States, in'particular the developihq‘states, as a peremptory form. Arti-

cle 311 o{‘the Convention on the Law of the Sea make¥ direct reference
to the phrase "in derogation therefrom". In %ny event, the eﬁérging per-
emptory character of the common heritage can be invoked. But it is not

convincing to infer that the common heritage is algeédy a norm of jus

cogens. Co

Customary International 1aw T,

L)

The concept of tﬁe cémmon hgriﬁage.has.a fairly sdiid basis in cusg-
tomary intefnational law. It could be now entren?ﬁéd %nhthe-restrictive
traditional percepﬁion‘of thg EQOEess of customary norm-making. The con-
cept i§ also rooted.inluinstanﬁ customary international law", and jim UN

.- . et
General Assembly resolution-generated customary international lawf The

ER -
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* unique circumstanqes*in which the concept was born and grew, contribute T

to its legal significance. With the signing of the Convention on the Law

of the Sea, - the legal validigy of the’ concept will be strengthéned in

customary internationail law.

c

i
However, the ccncept cannot"clalm_&&hbeaiggnlversally accepted norm

due to the strong objections from the major Western developed Cpuhtries.

b 3
It canbe at best described as a quasi-universal norm,

Conventional law

1
K
-
i
|

It is® significant that the Convention on the Law of the Sea  is’

Y : &
adhered to by the vast majority of the international community. The con-

cept of the common heritage” is thus supported by emerging treaty law.

whether the Convention can be applied universally or even against .the
opposing group remains to be seen.

- v .

Thé concept of common hefitadﬁ bf mankind has established a novel -
. legal statls for the' deep sea-bed and its resources beyond the limits of
national jurisdiction by creatihg specific rights and duties. It has had .

~\shé effect of rendering the traditional doctrines of res nullius and res

r

N .

communis thiﬁgs of the past.wiyq;;hﬁpect to’ the ‘deep sea-bed and its.

rescurces, if they wgré ever applicable- to the deep ses—bed and - its

resources. The development of the doncept alab has the effect of making

1 £ )
the principle of the freedom of the high seas inapplicable to the deep

. N .
sea-bed and its resources, if it-dig,

. -
4 o~

. ' _ - ]
It was understood at the beginning "ofa the UNCLOS III negotiations

that every State had to make some concessions. No nation could,” or .

.

-
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»should expect to bring back all it wanfed.'This understanding, despite h

the ideoleogization in the First Committee, contributed to the successful

completion of the comprehensive anvéntion on the Law of the Sea."?
Not only is the Conﬁention as a whole an outcome of a packége.dealrand: 
consensus throughout the entire process, Part XI (the Aréa) is also .
achiéved through a péckage deal and consensus.. This is one of the xea-

sonslwhy it is practically, as well as legally unfeasible for a State tg

—

choose a selective approach to the Convention. In tHis aspéét, the Con-

-
A

vention is unique. ' .

) 'y
B \ .
Since the United States has definitely opted to réméz;-outside of the

conventional yegime, there are latﬁons, both optimiséic and
pessimistic,.about the future of the Co
- sions 6n deep sea-bed mining.’}* Thé statys of the deep sea- bed ana“its
resources as the common hgritage of manklnd is 1ncrea51ng1y warpgg%ed‘bz
international law. With the funétioning of the PrepCom the common herit-
age will undergo the process of refining and possibly some modifications
within the permissible liﬁyts to accommodate the interegts of the United

States and other countries. . . - -

e . .,

212 Mink, Patsy T., "Foreword", 15 San Diego L.R. 357-364(1978), at
363, _— — )

o X -
Wi L.

113 For example, 6rolin, Jesper, "The Future of the Law of the Sea: Con-

- sequenges of a Non-Treaty or Non-Universal Treaty Sltuatlon" 13

. ' Osean Dev. & Int'l. L. 1-32 (1983- 1984); Larson, David L., "The

Reagan Rejection of the uN Convention', 14 Ocean -Dev. & Int'l. L.

3%7-361(1984); Borgese, Elisabeth Mann, "The Convention Is Signed, .

What Does the Future Hold?", in 4 Ocean Yearbook Juda, Lawrence,

ed., THE UNITED STATES. AITHOUT - THE LAW OF THE SEA' TREATY:

- OPPORTUNITIES AND COSTSY proceedings, " 7th Annual Conf. June 12-15,
1983, Center for. Ocean Management Studies, University of - Rhode B
Island, T;mes Pr. Narragansett Graphics, {hc 1983. & ‘ /s

- .
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To explore "and exploit~Neptune, we will need international cocpera-

tion. In the end, the words of the former U.S. Ambassador Richardson to

UNCLOS, III, ring trugs~ -~ . %

"In a world of irreversibly growing interdependence there is
no alternative to international cooperation in the exploration
of mankind's 'common heritage!, be it on the ocean floor, on
the moon and other celestial bodies, or on the Antarctic con-
tinent."““._ ‘ . . .

\/\
AN

’

\.. | | /_,__/ v :Zl. | E )
i14 sypra note 269,‘at ;SEZB.

' . ‘ _
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- Appendix A

ARTICLE 26 -- DEFIN}TION OF THE CONTINENTAL SHELF

1. The continental shelf of a coastal State comprlses the sea-bed and
subsoil of the submarine areas that extend beyond its territorial sea
throughout the natural prolongation of its land territory to the outer
edge of the continental margin, or to a distance of 200 nautical miles

from the baselines from which the breadth of the territorial sea is

measured where the outdr edge of the continental margin does not extend
up to that distance. _
* 1

2. The conL;g;:;:é shelf of a coastal State shall not extend beyond

;hg\iimlts provide or in paragraphs 4 and 6. )

-

3. The continental margin comprises-the submerged prolongatton of.the
land mass of the coastal State, and consists of the sea-bed apd subsoil
of the shelf, the slope and the rise. It does not include the/deep ocean
floor with its oceanic ridges or the sub501l thereof
< 4. (a) For the purposes of this Convention, the coastal State

shall establish the outer edge of the continental margin
wherever the margin extends beyond 200 nautical miles
}grom the baselines from which the breadth eof the territo-
#{al sea is measured, by either: .
(1) a kine delineated in accordance with paragraph 7 by
© - reference to the outermost fixed points at each of
which the thickness of sedlmentary rocks is at least 1

LA

N

-~

per cent of the shortest distanke from such point to . .

‘the foot of the continental slope; ‘
(ii) a line delineated in acceordanc i paragraph 7 by
reference to fixed points
miles from the foot of the coptinental slope. ’
(b} In :hg absence of evidence to the contrary, the foot of
the continental slope shall be determined as the p01nt of
maximum change in the gradient at| its base.

. v
' 5. The fixed points comprising the line Qf khe outer limits of the
continental shelf on the sea-bed, drawn jaFacgordance with paragraph 4
(a)(i) and (ii), either shall not exc 350\ nautical miles from the

baselines from which the breadth of the territorial sea is measured or
shall not exceed 100 nautical miles’ from the 2,500 metre 1sobath which:
is a line connecting the depth of 2, &00 metres, -

° -
- + L k
3 LY * b N .

‘i
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6. Notwithstanding the provisions of paragraph 5, on submarine ridg-
es, the outer limit of the continental shelf shall not exceed 350 nauti-
cal miles from the baselines from which the breadth of the territorial
sea is measured\ .This paragraph does not apply to submarine elevatlons
that are natural components of the continental margin, such as
teaux, rises, caps, banks and spurs.

-

7. The coastal State shall dellneate the ocuter
nental shelf, where that shelf extends beyond(QOO
the baselines from which the breadt
by lines not ®xceeding &0 nautic
points, defined by coordinates of/la

of its conti-
ical miles from
of the territorial sea is measured,
miles in length, connecting fixed
itude and longitude.

8. Information on the limits of the cohtinental shelf beyond 200 nau-
tical miles from the baselines from which'the breadth of the territorial
sea is measured shall be submitted by the coastal State to the Commis-
sion on the Limits of the Continental Shelf set up under Annex II on the
basis of equitable geographical representation. The Commission shall
make recommendations to coastal States on. matters related to the estab-
lishment of the outer:limits of their 'continental shelf. The limits of
the shelf established by a coastal State on the ba51s of these recommen-
datlons shall be final and binding. :

9. The coastal State shall deposit with the Secretary-General of the
United Nations charts and relevant information, including geodesic data,
permanently describing the outer limits of its continental shelf. The
Secretary-General shall give due publicity thereto.

10. The provisions &f this article are without prejudice to the ques-
tion of delimitation of the continental shelf between States with oppo-
site or adjacent coasts.
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Appendix B
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DIAGRAM OF ARTICLE 76 OF THE LAW OF THE SEA CONVENTION
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except that
| .
only the 350-mile cutoff-
may be applied on _
submarine ridges if those¥ ™,
ridges are not submarine - - '

-

i78
1
Table 3: Diagram of Article 76 .
Limit of continental shelf may not
beyond further seaward of either
| .
---------------- o) i  LELES .
I _ I
natural prolongation of 200 miles from
land territory to outer . baseline(coast)
‘edge of continental margin
| -
! I
continental margin continental margin
comprises submerged does not include
prolongation of land deep ocean floor .
mass, and consists with its oceanic .
of shelf, slope and . ridges
rise ' .
I :
coastal State may establish outer
edge of continental margin by straight
lines{up to 60 miles long)
connecting points located either
|
et e ) D e LT L -
I 4, (Irish formula) _ | ' '
where tHickness ‘of not more than 60 .
sedimentéry rocks miles beyond foot of
i% at least.l1% of "contingntal slope
distance beyond i o .
foot of. 'continental |
slope |
| I '
----==-------provided-----=--mn--o--
I rd
those points are ) .
also not beyond . '
further seaward of
either
|
---------------- Qf===e-m-—eae———uaa—
i M(cutoff) - |
100 miles beyond oL 350 mfles from
2500-meter isobath « - baselin®{coast) .
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Appendix €

DECLARATION OF PRINCIPLES GOVERNING SEA-BED AND OCEAN
FLOOR, AND SUBSOII, THEREOF, BEYOND THE LIMNITS OF NATIONAL
JURISDICTION

This Declaration was passed by a vote of 108 ih favour, 0 against and

14 abstentions in 17 December 1970 (See UN Doc. A/8028(1970), 25 UN GAOR
Supp. No.28, at 24).

o~ "

The General Assembly,

Solemnly declares:

1.

Recalling its resolutions 2340 (XKII) "of 18 December 196772467
(XXIIT)} of 21 December 1968, and 2574 (XXIV) of 15 December 1969,
concerning the area to which the title of the item refers,

. ; " :

Affirming that there is an area Sg'the sga:bed and the ocean floor,

~and the subsoil thereof, beyopd the limits of national jurisdiction

which are yet to be detetmined,

Recognizing that the eﬁisting legal regime of the high seas does not
provide substantive rules for regulating the vexploration of—the—
aforesaid area and the exploitation of its resourpgts,

Convinced that the area shall be reserved exclusively for peaceful

purpgses and that the exploration of-the area and the exploitation
of 1§§\{ffources shall be carried out for the benefit of mankind as
a whole . .

Believing it essential that an international regime applylng to the
area and its resources and including appropriate international

machinery should be established as soon as possible,
< . :

Bearing in mind.that the development and, uUSe of the area ahd its
resources shall be undertaken in such a manner as to foster healthy |
development of the world economy and balanced growth of internation-
al trade, and to- minimize any adverse economic reffects caused by

fluctuation of prices of raw materials resultlng from such activi-
ties;

" The sea-bed and thf gcean floor, and the subsoil thereof, beyond
the - limits of national jurisdiction (hereinafter referred.to as

o | / kR
-180- -
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the area), as well as the resources of the area, are the common
heritage of mankind. '

The area shall not be subject to appropriatioﬁ by any means by
States or persons, natural‘or juridical, and no State shall claim
or exercise sovereignty or sovereign rights over any part thereof.
No State or person, natural or juridical, shall claim, exXercise or
acquire rights with respect to the area or its resources incompat-
ible with the international regime to be established and the pran-
ciples of this Declaration. :

211 activities regarding the exploration and exploitation of the
resources of the area and other .related activities shall be gov-
erned by the international regime to be established.- -

The area shall be open to use exclusively for peaceful purposes by
all States whether coastal or land-locked, without discrimination,
in accordance with the international regime to be established.

States shall act in the area in. accordance with the apblitable

principles and rules of international law including the Charter of

the United Nations and the Declaration on Principles of Interna-
tipnal Law congerning Friendly Relations and Cooperation among
States im accordance with the Charter of the United Nations,
adopted by the General assembly on 24 October 1970, in the inter-
ests of maintaining international peace and security and promotlng
international co-operation and mutual understanding.

The exéloration of the area and the exploitation of its resources

shall be carried out for the benefits of mankind as a whole, ix{e-
spective of the geographical location of States, whether lahd-

locked or coastal, and taking into particular con51derat10n the
interests and meeds of the developing countries.

The area shall be reserved exclusively for peaceful purposes,

without prejudice to any measures which have been or may be agreed:

the field of {sarmament and which may be applicable to a broader
area. One or mo
soon as possible

upon in the gi:fext of international negotiations undertaken in

international agreements shall be concluded as
in order to implement effectively this principle

~and to constitute a\ step towards the exclusion of the sea-bed, the

ocean floor and the 3subsoil thereof from the arm%;race.

On the basis of the principles of this Declaration, an interna-
tional regime applylng to the area and its resources and including
appropriate international machinery to give effect to 1its provi-
sions shall be established by an international treaty of a univer-
sal character, generally agreed upon. The regime shall, inter
alia, provide for the orderly and safe development and rational
management of the area and its resources and for expanding oppor-
tunities in the use the and _ensure the equitable sharing by

A

. “States in the benefits derived’?ﬁﬁrefrom, taking into particulat’
: g
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consideration the 1nterests and needs of the developlng countries,
whether land -locked or coastal.

-States .shall promote international co-gperation in scientific
research exclusively for peaceful purposes:

a. - By participation in international programmes and by encour-
aging co-operation in scientific research by personnel of
different countries;

b. A‘Through efféctive publication of research programmes and

dissemination of the results of research through 1nterna-
tional channels;

c. By co-operation in measures to strengthen research capabili-
' ties of developing countries, including the participation of
their nationals in research programmes. No such activity
shall form the legal' basis for any claim with respect to any

part of the area or its resources.

With respect to activities in the area and acting in conformity
with the international regime to be established, States shall take
appropriate measures for and shall co-operate in the development
and implementation of international rules, standards and proce-

" dures for, inter dlia:

a. Prevention of p011£:::; and contamination, and other hazards
Wo the marine environment, including the coastline, and of
interference with. the ecological balance of the/marlne envi-
ronment. ) . !

b. Protection and conservation of the natural resources of the
area -and prevention of damage to the flora ‘and fauna of the
marine .environment.

In their activities in the area, including those relating to its
resources, States shall pay due regard to the rights and legiti-
mate interests of coastal States in the region of such activities,
as well as all other States in the which may be affected by such
activities. Consultations shall be maintained with the coastal
States concerned with respect to activities relating to the explo-
ration of the area and, the exploitation of its resources with a
view to avoiding infringement of such rights and interests.

'13;f/ Nothing herein shall affect:

a. The legal status of the waters superjacent te the area or
that of the air space above those waters;

b. The rights of coastal States with respect to measures to
prevent, mitigate or eliminate grave and imminent danger to
their coastline or related interests from pollution or
threat thereof resulting from, or from other hazardous
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occurrences caused by, any activities in the area, subject
“to the international regime to be established.
. -~

Every State shall have the responsibility to ensure that activi-
ties in the area, inecluding those relating to its resources,
whether undertaken by governmental agencies, or non-governmental
entities or persons under 1its Jjurisdiction, or acting on 1its
behalf, shall be carried out in conformity with the international
regime to be established. The same _responsibility applies to
international organizations and their members for activities
undertaken by such organizations oré on their Behalf. Damage caused

by such activities shall entail liability.

The parties to any dispute relating to activities in the area and
its resources shall resolve such dispute by the measures mentioned
in Article 33 of the Chaxger of the United Nations and such proce-
dures for settling dispugts as may be agreed upon in the interna-
tional regimé to be established. '
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Appendix D

RATIFICATIONS TO THE LOS CONVENTION AS OF 30 SEPTEMBER

1985
-
I T
. .J
. Bahamas Egypt Iraq
- . The Philippines Belize Togo
Fiji Tunisia Ghana
Cuba Gambia Tanzania
Jamaica Guinea Mexico .
Saint Lucia Ivory Coast Namibia {United Nations Council for)
Bahrain Sudan Mali '
Iceland Senegal Zambia -
( &
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- /./
. . - \'//
N -184-




ol |
A4

. - .
~
. st
= .‘ \\:‘"" . .
. Append?#%f _
NON-STGNATORIES TO THE 1982 CONVENTION ON THE LAW OF THE.
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albania Jordan Tonga ‘Peru y
Israel Syria . Kiribati Ecuador
Turkey * San Marino Venezuela

Federal Republic of Germany
United Kingdom .. -

. United States

aAfrican Eationa} Congress
Pan Afritanist Congress of Azania
South West Africa People's Organization

‘Palestine Liberation Organization

Netherlands Antilles
Trust Territory of th& Pacific Islands
West Indies Assoriated States
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