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Abstract: This paper documents court-imposed bail and sentencing conditions with
spatial dimensions, such as red zones, no contact conditions, curfews and prohibitions
to demonstrate, issued in the context of criminal proceedings. These conditional orders,
which are growing in importance and have a significant impact on the lives of marginal-
ized groups of people, have not received the attention they deserve in the literature. As
opposed to better publicized forms of spatial regulation such as legislation or policing
strategies, these conditional orders are a distinctive form of spatial tactic that rely on an-
cient and routinized rules of criminal procedure and the practices of the courts. In order
to understand this spatial tactic, and its impact on marginalized people’s rights and uses
of spaces, we argue that it is necessary to pay attention to the legal rationalities, knowl-
edge and practices that sustain them.

Résumé: Cet article porte sur le recours grandissant aux conditions a caractere spatial
ou géographique, telles que des conditions de ne pas se trouver dans certains lieux pub-
lics, de respecter un quadrilatére ou un couvre-feu, une interdiction de communiquer ou
encore une interdiction de manifester, imposées dans des ordonnances de mise en liberté
ou lors de la détermination de la peine dans le cadre de procédures criminelles. Ces con-
ditions ont des conséquences importantes sur les populations itinérantes et marginalisées
et n‘ont pas encore été explorées en profondeur dans la littérature. Contrairement a
d’autres formes mieux connues de régulation spatiale, telles que la I€gislation ou les strat-
égies policieres, ces ordonnances s’appuient sur des regles de procédure criminelle bien
établies et des pratiques judiciaires routiniéres. Afin de mieux comprendre ces tactiques
spatiales ainsi que leurs conséquences sur les droits des personnes marginalisées et leur
utilisation des espaces publics, nous suggérons qu’il est impératif de s’intéresser aux
rationalités juridiques et aux pratiques qui soutiennent ces ordonnances.

Keywords: spatial tactics, criminal courts, bail and sentencing conditions, legal
technicalities, marginalized people’s rights

Court Geographies

It is Monday morning in courtroom 301, part of the sprawling 1950s era provincial
court house at 222 Main Street, in the heart of Vancouver’s Downtown Eastside.
The justice is sitting on her dais, in front of the Arms of Her Majesty in Right of
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Canada, and she is presiding over first appearances and bail hearings. A crown
counsel and a defense lawyer stand before her. A clerk types quietly. To one side
sprawls the court sheriff, who seems busy with a crossword puzzle. A digital clock
counts down hours, minutes, and seconds. Besides the prosecutor is a stack of files.
A list of names of offenders is marked up on a white board to one side. As the cases
progress, the sheriff periodically ticks off the names.

The atmosphere is a curious mix of theatre and the mundane. The majesty of the
Crown and the colorful red sash of “Your honor” combine with a highly bureau-
cratic and routinized process. The cases are dealt with quickly, often taking only a
few minutes to process. The assembly line of the criminal justice system rolls for-
ward, with only the occasional moment of confusion and hesitancy (do they have
video conferencing in Surrey? Who should we deal with next?). It does not appear
to trade in “rights” as such. Rather, the language is a technical one of “show cause”,
failure to appear, CSOs, “breach”, and “time served”.

The only variation is that of the alleged offenders who are brought, one by one,
before the court, some in person, and others via video feed from a suburban remand
center. Most of them are charged with petty offenses (stealing $159 worth of meat
and cheese from a Safeway store, assaulting a common law partner, using a fake
ID, failing to report to a bail supervisor, and so on), with contextual and extenuating
circumstances noted quickly by the defense lawyer (grew up in Nova Scotia, a history
of abuse, a heroin addiction, a background of mental iliness). Standing in a glassed-in
prisoners’ box, they wear bright red, loose fitting tracksuits and trainers. All are
reserved and respectful. Some look worried, others simply confused, perhaps going
through withdrawal. They say little, if anything, but appear as bit players in a much
larger performance. The judge periodically addresses the accused person, not
unkindly, explaining the process, making sure they understand the orders. This is
not an overtly punitive discourse, but often one of therapy and help, albeit sternly
framed. Each case trails more or less data, as counsel notes criminal records and in
particular, breaches of previous court orders. As they depart, they generate more data.

In the cases where the defendants appear and plead not guilty, the court gener-
ally grants bail. Bail hearings are often unnecessary because the defense and the
prosecution have agreed on the release conditions beforehand, perhaps tweaking
them a little in the moment. In many cases, however, the accused plead guilty upon
first, second or umpteenth appearance and are readily sentenced. But whether they
are released on bail or sentenced after a guilty plea, they are often subject to a set of
conditions modeled on the alleged offence, the background of the accused or the
entrenched practices of this jurisdiction. These typically include conditions that they
“keep the peace and be of good behavior”, that they report to a probation officer at
times stated in the order and that they notify the court of any change of address.
Several also receive “area restrictions” (also referred to as red zones or no go or-
ders), stipulating that they stay away from designated sites, like the home of the
complainant, subject to an alleged assault. But these can be broader, requiring per-
sons not to access any named supermarket or pay-day loan outlet in the province of
British Columbia, to not enter into a five-block inner city area or even not to be
found within entire cities. Some orders contain additional restrictions with spatial
consequences, including the requirement to comply with a curfew or to abstain

© 2015 The Author. Antipode © 2015 Antipode Foundation Ltd.



Spatial Tactics in Criminal Courts 3

from communicating with certain people. In many cases, people are before the
court because they have breached one of these requirements. Many, if not all, are
uncontested: the accused seems motivated to get out of the overcrowded and of-
ten appalling remand facilities, and thus accepts the conditions.

Our Project: Court-imposed Conditional Orders and
Legal Technicalities

We were in the courtroom as part of a research project focusing on conditional or-
ders imposed in the context of criminal proceedings involving marginalized groups
of people, including street-level drug users and sex workers, the homeless, and
demonstrators,’ in four Canadian cities (Montreal, Ottawa, Toronto and Vancouver).
We are particularly interested in the use of conditions with spatial dimensions.
Some of these conditions specifically rely on a geographic or spatial component
(eg prohibiting people from being within the limits of a determined perimeter or from
being in a particular place like a park or property generally accessible to the public
such as a restaurant or a store), while others have some spatial effects (eg prohibitions
to demonstrate or to participate in public meetings or assemblies; curfews, which
prohibit the occupation of public spaces during certain hours; no contact orders,
which require that people abstain from communicating with a complainant,
witness or co-accused with whom they may share common spaces, prohibitions
to have a cell phone, which may constrain mobility, etc.). Not all conditional
orders entail area restrictions, but most orders have significant (if sometimes unexpected)
spatial effects.

In Canada, conditional orders, including spatial restrictions, can be generated at
different stages of criminal proceedings, by different actors and under various pro-
visions of the Criminal Code of Canada. They can be both imposed at the pre-trial or
post-trial stages. At the pre-trial stage, police officers can impose conditions in a
promise to appear delivered to a person in order to compel his or her appearance
in court. Justices of the peace can also issue such conditions as part of bail, while
the accused are awaiting trial, based on an agreement between the crown and
the defense, or after a bail hearing. Judges can also impose conditions post-trial
as part of sentencing after the accused pleaded or was found guilty, in a probation
order, a conditional sentence order, a jail sentence served in the community, or at
parole (under the Corrections and Conditional Release Act). Alternatively, conditions
can be imposed independently from criminal proceedings and included in preven-
tative orders to keep the peace issued by a justice of the peace following informa-
tion from a person who has reasonable grounds to fear that another person
might cause personal injury to him or her or to his or her spouse or children, or
damage his or her property.

In this project, we focus primarily on court-imposed restrictive orders issued at the
bail (pre-trial) and sentencing (post-trial) stages in Montreal, Vancouver, Toronto
and Ottawa. Our larger project analyzes the nature of these court orders, the legal
context in which they are embedded, and their effects on individuals’ rights and
uses of public spaces, and on the criminal justice system. We use a multidisciplinary
and multi-methods framework. In addition to documentary legal analysis, we
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conducted approximately 60 interviews with street-involved drug users and sex
workers and interviews with demonstrators subject to court orders, as well as with
legal actors (justices of the peace, judges, prosecutors, and defense lawyers) in all
four cities. We completed at least 25 hours of court observations in each city before
conducting our interviews. Extensive datasets on conditional orders for the past de-
cade have also been obtained. This preliminary paper seeks to introduce the re-
search and reveal the scope and effect of such orders. Both quantitatively and
qualitatively, such orders are of growing significance, yet have received almost no
institutional or academic scrutiny. Subsequent publications will provide more de-
tailed analysis.

Here, we aim to put our project in conversation with the now well established
body of literature on spatial tactics, by which we mean “the use of space as a
strategy or technique of power and social control” (Low and Lawrence-Zuniga
2003:30), particularly regarding marginalized or “outsider” groups, such as protes-
tors, and the public poor. In this paper, we identify how this particular form of spa-
tial tactic—as a form of territorial delimitation, distinction and designation—connects
with and differs from other forms of spatial tactics.

Our first contribution is to focus on the legal geographies of court-imposed spa-
tial tactics. While there has been a great deal of scholarship on the specific role of
the police and of legislatures in regulating public spaces through spatial tactics,
very little has been written on the ways in which courts and legal actors working
within the criminal justice system (eg judges, prosecutors and defense lawyers)
contribute, directly or indirectly, to the production of spatial tactics.

Second, we engage with critical geographic scholarship by emphasizing the im-
portance of understanding better the specifics of legal knowledge and processes—
which we refer to as legal technicalities—in the analysis of the spatial regulation of
urban spaces. Following earlier work (Mitchell 1997), scholarship on spatial tactics
has tended to emphasize their punitive dimensions (DeVerteuil et al. 2009;
O’Sullivan 2012). The motivations for such regulation, it is argued, range from a
straightforward desire to remove the unsightly from public view (Bauman 1997;
Sibley 1995), to forms of revanchism, fear, revulsion and loathing (England 2008;
Smith 1996). This is evidenced in the language that is used to describe the spatial
effects of such law. Categories such as “annihilation”, “extermination or erasure”
or “purification” are commonplace (for a review, see Johnsen and Fitzpatrick 2010).

While sympathetic to much of the spatial tactics literature, we feel that aside from
a few notable exceptions (eg Merry 2001) it often has “black-boxed” law (Blomley
2014; Latour 1987), treating legal technique as simply a reflection of cultural and
political forces or a tool of governance. According to Latour (1999:304), black-boxing
is “the way scientific and technical work is made invisible by its own success. When a
machine runs efficiently, when a matter of fact is settled, one need focus only on its
inputs and outputs and not on its internal complexity”. In this, our work responds
to the call for a careful, yet still critical engagement with law’s “technicalities”
(Blomley 2010; Bourdieu 1980; Johns 2013; Latour 2009; Riles 2005, 2011; Valverde
2003, 2009). The focus is on the resources, mechanisms and knowledge structures
that legal practitioners deploy in order to make sense of their world, it being argued
that these have specificity that deserve our attention. We suggest that critical scholars
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should care about technical legal knowledge because it has political and ethical
consequences. In other words, when we look inside the black box of law, we find
important overlooked practices and rationalities that have significant effects, in particular
on the rights of, and uses of space.

Riles (2005:64—-70) offers a useful summary of some of the dimensions of legal
technicalities, noting that it comprises ideologies (particularly an instrumental,
practical and purportedly neutrality mindset); categories of practitioners; a prob-
lem-solving paradigm; and a form of reasoning and argumentation, such as the
production of stock types of policy arguments. In making sense of such legal com-
plexes, Valverde (2003:11) suggests that we think of what they “do, how they
work, rather than what they are—much less what this all means for globalization,
patriarchy, or any other grand practices”. She notes the utility of a focus on “the
particular effects of the techniques used ... to organize, sort, classify, relate and ex-
plain” (2003:14). In sum, the focus is on the technical as “a way of doing legal
knowledge” (Riles 2005:976). This may include expert forms of practice, but it also
entails often highly routinized and bureaucratic ways of doing things with law.

Scholars and activists have long noted the manner in which the legal regula-
tion of marginalized populations has entailed the strategic use of space, whether
in the form of restrictions, zoning or design tools. For example, the police rou-
tinely use informal forms of territorial control in their management of inner city
populations (Herbert 1997). In efforts to locate, surround or isolate street sex
work, they tolerate soliciting in red light districts while preventing it from moving
to upper class neighborhoods (Hubbard and Sanders 2003; Matthews 2005).
The police further rely on displacement strategies, ranging from orders to dis-
perse (Crawford 2008; Walby and Lippert 2012) to transportation out of town,
and sweeps to move on vagrants, while adopting containment techniques, such
as the creation of hard and soft zones where protesters are prevented from
accessing the target of their grievances, and free-speech zones where protests
can legally occur (Gilham 2011; Gilham et al. 2013), the resort to “kettles” (po-
lice surrounding protesters), mass arrests and the erection of fences (Dupuis-Déri
2013; Starr and Fernandez 2009).

In turn, provincial and local authorities rely on different forms of spatial banish-
ment or segregation in order to manage the homeless (Mitchell 1997; Wacquant
2008), or to inhibit protests and limit traffic disruption (Blomley 2010; Fernandez
2008). Examples include the creation of prostitution-free zones in the US (Sanchez
2004), or controlled drinking zones in the UK (Johnsen and Fitzpatrick 2007). North
American cities have also embarked on urban planning initiatives and architectural
changes. These include the redesigning of subway stations (Duneier 1999),
changes to street furniture, the enforcement of by-laws and statutes such as the
Safe Streets Act regulating the use of public spaces (Sylvestre 2010), limiting protest
material or routes, as well as prohibiting certain behaviours in specific places, such
as loitering or panhandling at bus stops, or bank machines (Collins and Blomley
2003; O’Grady et al. 2013).

While there are many useful insights to be garnered from this research, it is strik-
ing that the overwhelming tendency is to confine the analysis to relatively visible
(and occasionally controversial) legislative acts, as opposed to the often more
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quotidian forms of law’s technical practice, such as the venerable instrument of bail
or the use of probation. In contrast, the spatial restrictions we seek to trace are
not exceptional tools or the result of particular legislative interventions or policing
strategies. Instead, they are rooted in criminal procedure, relying on the general
provisions of the Criminal Code of Canada and on common law principles. They
are part of the mundane fabric of petty offences, deriving from the everyday
processes and routines of criminal courts and of legal actors. As such, as our opening
vignette reveals, they operate quietly and bureaucratically.

While the tendency for geographers and urbanists interested in law might be
to treat legal technicalities as uninteresting, Riles (2005:975) insists on their im-
portance, arguing that critical scholars “should care about technical legal devices
because the kind of politics that they purport to analyze is encapsulated here”.
Law’s technicalities are political because they are linked to epistemological ques-
tions related to the production of knowledge, science and truth (Riles 2005).
More specifically, they are political because they serve as crucial “passage
points” through which social contests pass. As such, the institutional frameworks
they foreground may or may not close the door to certain types of arguments,
such as rights. Our data suggest that both in terms of their reach and scope,
and their effect, spatial restrictions are pervasive and powerful forms of spatial
governance, that have a disparate impact on marginalized groups of people.
The very technicalities at work here, moreover, appear to militate against
rights-based resistance.

Moreover, such legal techniques often work through particular geographies. For
example, Blomley (2010) argues that the manner in which courts regulate and
govern the North American sidewalk must be treated on its own terms. He points
to the importance of longstanding understandings of “police” power, which
operate in quite a different register than prevailing norms of liberal legalism. This
quotidian sidewalk rationality, which he dubs “pedestrianism”, relies upon a parti-
cular understanding of the functions of the sidewalk itself as a space of passage. Yet
scholars have tended to overlook such logics, in their rush to frame the sidewalk as a
parcel of “public space”, or have characterized sidewalk regulation as a straightfor-
ward manifestation of social agendas, such as “neoliberalism”, thus missing the
important work that pedestrianism does in constituting legal space. In a similar
vein, Valverde (2009:142) argues that social theorists of scale have much to learn
from a study of jurisdiction, which serves as a powerful yet black-boxed mechanism
for the sorting of legal phenomena, organizing the where, who, what and how of
governance. But this is far from straightforward, she notes: jurisdiction tends to
organize the world in some curious and highly contestable ways: “The everyday
workings of jurisdiction—which exercise power continuously whether or not
anyone is noticing it or challenging it—tend to naturalize the simultaneous opera-
tion of quite different, even contradictory, rationalities of legal governance”. Simi-
larly, the decision made by a legal actor working at the frontline of the justice
system—such as a police officer walking his beat in Vancouver’s Downtown
Eastside, or a community court prosecutor—to turn to criminal law and criminal
procedure, as opposed to other regulatory tools available in their toolbox, triggers
a consequential yet easily overlooked chain reaction.
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If legal knowledge “is treated as a phenomenon that is not simply reducible to
social pressures and forces, but that has its own epistemological and material
autonomy” (Riles 2011:20), critically minded non-lawyers need to be cautious.
Eschewing either doctrinalism or a view of legal knowledge as a simple pass-through
to an economic or social end, what is needed is an account of the technicality, as
Riles puts it, “as something more than just the consequence of wider cultural trends,
and as something more robust than putty in the hands of the technocrat”
(2005:981). We follow Valverde in her appeal for analyses that are “simultaneously
inside and outside law, simultaneously technical and theoretical, legal and
socio-legal ... ‘[t]echnicalities” would be as important in such a study as sociological
analyses of power effects” (2009:153).

In what follows, we first show that pre- and post-trial conditions are increasingly
large and important parts of Canada’s criminal justice system, that those conditions
often involve spatial restrictions, and that these have negative consequences on the
lives of marginalized people who use public spaces. To understand the nature,
scope, and effect of these spatial tactics requires an understanding of legal techni-
calities. We demonstrate this by documenting the manner in which they derive
from particular institutional logics and criminal law practices. This shapes their dis-
tinctive hybridity, their complex rationalities and associated spatialities, and their re-
markable resistance to rights-based critique.

Significance and Impact of Conditional Orders on
Marginalized People

Recent trends in the administration of justice in Canada suggest that conditional or-
ders, while seemingly technical and somewhat mundane, play an increasingly im-
portant role in contemporary criminal justice, occupying a significant amount of
police, judicial, and correctional resources, effectively inverting traditional expecta-
tions of criminal justice, and affecting a large population of marginalized people.?
Yet they have not received the attention that they deserve. In 2011/12, 77% of
adults under correctional supervision were supervised in the community instead
of jail, the majority under probation orders (Dauvergne 2012). Probation has been
the most common sentence used in adult criminal courts for at least the last decade
(in 45% of all guilty cases in 2012; Statistics Canada 2013). There has been a signif-
icant increase in the number of people detained in pre-trial custody awaiting trial or
determination of bail across the country (with an average of 53% of people in pro-
vincial/territorial custody being on remand in 2011) (Canadian Civil Liberties Asso-
ciation and Education Trust (CCLA) 2014; Cowper 2012; Ontario Ministry of the
Attorney General 2012). As a result, the remand population is now greater than
the population in sentenced custody. In particular, failure to comply with condi-
tions (bail) and breach of probation conditions are the two most common types of
offence for which adults are remanded (Porter and Calverley 2011:Table 6) and
the top two case matters accounting for the most serious offenses in 21.1% of all
criminal court case matters (Public Safety Canada 2012:9). According to data from
Statistics Canada, the rate at which police lay charges for failure to comply with a
court order increased by 58.3% nationwide between 2000 and 2012. During the
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same period, the rate of police charging for breach of a probation order increased
by 47.4%. These two charges accounted for 75% of new charges between 2000
and 2012, driving an overall 4.1% increase in the rate of charges during a period
in which charges for most other criminal offenses decreased or stayed the same
(Statistics Canada 2013). Perhaps more strikingly, 44% of all failure to comply
charges and 41% of all breach of probation charges were single charge cases,
where the only alleged criminal wrongdoing was an accused person’s failure to
abide by their conditions.

A significant proportion of the conditions imposed entail spatial restrictions. For
instance, red zones were present in 39.7% of a one-month Vancouver sample of
bail orders (Damon 2014). A survey of bail supervisees in Toronto found that 116
out of 158 respondents (73.4%) reported having a “no go zone” as a condition
of their bail (John Howard Society of Ontario 2013).

The effects of such orders on marginalized groups of people who use public
spaces are worth noting. Numerically, a significant proportion of marginalized
populations are likely to have experienced their effect (cf Beckett and Herbert
2010a, 2010b:ch 3). Court-imposed conditional orders similarly have a specific
impact on poor and marginalized groups who are over represented in pre-trial
custody (Kellough and Wortley 2002; Porter and Calverley 2011; Roberts and
Doob 1997). In a study conducted on the criminal justice involvement of 2221
homeless adults participating in a Canadian Housing First trial in five Canadian
cities, 994 participants (45%) reported having at least one contact with the justice
system in the past six months. Administration of justice offences, including failure
to appear in court and breaches of probation orders, were the second most
frequent reasons for arrests and charges, accounting for 24% of the arrests and
19% of the charges (Roy et al. 2014). At least in Canada, bail conditions appear
increasingly to be deployed in an attempt to direct the behavior of those ac-
cused, but not found guilty, including through an array of spatial restrictions
(eg Balbus 1973; Damon 2014; Esmonde 2003; Moore et al. 2011). A survey
of Canadian case law on conditional orders also confirmed the dramatic conse-
quences of these conditions on marginalized groups of people (Sylvestre et al.
2015). Finally, evidence from Vancouver suggests that area restrictions are con-
centrated in areas of urban marginality, notably, the city’s Downtown Eastside
(Damon 2014).

The impact of such orders is overwhelming, affecting people’s lives at many
levels (cf Beckett and Herbert 2010a, 2010b:ch 5). The spatial dimension of these
orders is particularly consequential. Let us illustrate this further with examples
taken from our interviews. Martine, a young woman in her thirties living in
Montreal, using drugs, living with HIV, and engaged in the sex trade, was first
charged with communication for the purposes of prostitution in 2002 and then
sentenced in 2009 to 30days in jail followed by a one-year probation order which
required her to “keep the peace and be of good behavior”, to “notify of any change
of address” and “not to found within the perimeter formed by Berri St. (West),
Sherbrooke Blvd. (North), Viau St. (East) and Notre-Dame Blvd. (South)”. This area
roughly corresponds to the Hochelaga-Maisonneuve neighborhood, known by
the police for sex trade. Approximately one month after Martine was released on
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probation, she was arrested in the prohibited perimeter. She was charged for breach
of a probation condition as well as for communicating for the purposes of
prostitution. She was released on bail with stricter conditions, including “not to
be found on the entire island of Montreal, except to meet her lawyer and to
appear in Court”, “to stay at a specific rehabilitation house on the South shore
of Montreal” and “to obey the rules and regulations of that house”, which
included additional therapeutic conditions, such as a curfew. She did not appear
in court to be sentenced and was charged for breach of a bail order and a
warrant was issued, but 10months later, she voluntarily appeared in court,
pleaded guilty to the charge of failing to comply with a bail order and was
sentenced to 55days of incarceration followed by a two-year probation which
maintained her exclusion from the island of Montreal and required that she
attended the meetings of Narcotics Anonymous.

In addition to being under police surveillance and carrying a heavy criminal re-
cord, Martine was prohibited from going to important community resources
essential to her life, health and security, including access to food banks, shelter,
medical services and community support, all located on the island of Montreal.
More specifically, since she could not get HIV treatment in the suburbs, she
obtained the court’s permission to attend a doctor’s office on the island of
Montreal while her area restriction was maintained. In order to do so, however,
she had to obtain evidence from public health services that the treatments
needed were not offered elsewhere and she regularly had to find someone to
drive her through town by car to the doctor’s office so she could not be found
walking on the streets of Montreal at any time. Meanwhile, Martine reported
feeling considerably stressed and anxious. She felt so controlled, she said, she
thought “she soon would have to start walking on her hands”. Her area restric-
tion was ultimately withdrawn 15 months later as she showed evidence of good
behavior.

In another case, Zora, a woman arrested in the context of the protests at the
G-20 Summit held in Toronto in June 2010 and charged with conspiracy to
commit a mischief over $5000, conspiracy to assault police and conspiracy to
obstruct the work of police, was released on bail under nine conditions and a
recognizance with sureties of several thousands of dollars. Her conditions originally
included that she moved out of her residence and remained under house arrest at
a relative’s residence, except for a series of circumstances including travelling to
receive emergency care, meeting with counsel, attending school or in the direct
company and supervision of sureties to the point that she felt like she “couldn’t
be anywhere”. It also included a no contact condition with a series of co-accused
and a “prohibition to attend, participate or help plan any demonstrations” as well
as to “possess any wireless telecommunication device” or to use the Internet.
Zora ultimately had her charges withdrawn more than one year later. However,
the conditions had tremendous consequences at personal and professional levels,
including loss of employment, serious physical and mental health issues, feelings
of isolation, and fear of being watched and persecuted, as well as on her participa-
tion in political and democratic life where she felt she had been “shut down
completely”.
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The Politics of Legal Technicalities

Such effects, however, are easily overlooked, given the black boxing of the techni-
calities of the criminal law and the lack of consideration of the work conducted
by legal actors. While the majority of scholarship has focused on specific legislative
acts or policing strategies, our opening vignette makes clear that complex legal dy-
namics are also at work at both pre-trial and post-trial stages. If we are to under-
stand how conditional orders work, their spatiality, and the Kafkaesque effects
upon those subject to them both in terms of rights and uses of space, we need to
delve into their specific technical practices and processes.

Court Rules and Procedure

Court-imposed conditional orders are embedded in ancient, technical and routin-
ized procedural rules. As we shall see, this has a direct impact on legal actors’ discre-
tionary powers at different stages of the proceedings and the corresponding spaces
of negotiation and representation on behalf of the accused, the forms of reasoning
and argumentation and the possibility to challenge court orders based on rights,
and the overall visibility of the orders’ effects on marginalized people (Myers 2015).

Conditional orders trigger different legal regimes depending on the actors (eg
police versus judges) and the moment when they are issued (eg pre-trial versus
post-trial). Under the Criminal Code, police officers, who can require that a person
comply with a list of prescribed conditions as well as “any other condition” he or
she deems “necessary to ensure the safety and security of any victim or of witness
to the offence” have less discretion than judges presiding at bail hearings who
can also impose “any reasonable condition” he or she considers “desirable” to en-
sure attendance in court, to ensure the protection and safety of the public having
regard to all the circumstances including the likelihood that the accused, if released
from custody, will commit a criminal offence, and to maintain the public confi-
dence in the administration of justice.

In contrast, at the sentencing stage, the judge who issues a probation order must
impose a set of compulsory conditions, such as the overarching condition to keep
the peace and be of good behavior, but may also prescribe optional conditions, in-
cluding “any reasonable conditions as the court considers desirable for protecting
society and for facilitating the offender’s successful reintegration into the commu-
nity” (s.732.1[3.1]Cr.C.). The conditions cannot be primarily punitive and will gen-
erally be linked to the particular offence, but need not be (R. v Shoker 2006). In turn,
conditional sentence orders, which are equivalent to a jail sentence served in the
community, should include overtly punitive conditions that are restrictive of the of-
fender’s liberty (R. v Proulx 2000). In addition to the conditions available for proba-
tion, the court can prescribe that the offender “comply with such other reasonable
conditions as the court considers desirable ... for securing the good conduct of the
offender and for preventing a repetition by the offender of the same offence or the
commission of other offences” (s.742.3[2][f]Cr.C.).

Both the police and justices of the peace have greater discretionary powers when
they are operating at the “front end” of the criminal justice system (pre-trial) than
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post-trial. This has important consequences, given that the majority of conditional
orders are issued at this stage. This is in part due to the technical mechanics of
the criminal courts. For instance, legal actors have to respect jurisdictional bound-
aries: the conditions imposed by the police choosing to release an accused based
on an undertaking instead of arresting him or her and bringing him or her in front
of the court might not be reviewed by the prosecutor responsible for pressing the
charges before the accused’s first appearance in court days or weeks later. In turn,
bail conditions imposed by a justice of the peace can only be challenged in their
own separate instance—a bail review held before a judge of the Superior Court—fol-
lowing stringent criteria and with no right of appeal, and their reasonableness can-
not be considered in the context of the criminal trial or as a defense to a charge for
failure to comply with a bail order. These bail reviews are predictably rare and the
expense seldom covered by legal aid, placing the right to appeal largely out of
reach of low-income accused. Finally, specific evidentiary rules and exceptions ap-
ply. For instance, while the onus is generally on the State to prove that the accused
should be detained while awaiting trial, an accused person found in breach of his or
her bail order bears the reverse onus to show cause that he or she should be re-
leased. Such rules leave bail decisions relatively unchecked and curb the corre-
sponding spaces for negotiation and representation on behalf of the accused.

Technical legal rules also affect the forms of reasoning and argumentation avail-
able, limiting the types of arguments that can be made, when they can be made, in
front of which fora, and to what avail. The examples of Martine and Zora above sug-
gest that spatial restrictions entail sweeping violations of rights. Yet except for a few
notable exceptions, our evidence suggests that bail or sentencing conditions are
rarely subjected to constitutional scrutiny (Sylvestre et al. 2015; Trotter 2010).
When negotiating or imposing bail or sentencing conditions, arguments are framed
within a specific form and follow predetermined legal categories, including narrow
offender and offense-driven facts abstracted from most socio-economic context,
and a “legal” (as opposed to say, a social or geographical) chronology of
events which often includes multiple breaches. These technicalities thus make
other considerations such as rights appear irrelevant or nonexistent (Blomley
2010; Riles 2005).

Finally, the fact that conditional orders are deeply seated in venerable, normal-
ized, and general rules of criminal procedure operating quietly and bureaucratically
as opposed to specific and more novel or publicized forms of regulation, is likely to
render these orders and their effects on marginalized populations less visible. As ex-
posed in our opening vignette, the ordinary and everyday character of criminal pro-
cedure, and its entrenchment in the routinized work of the court, creates a sense of
naturalness which makes challenges, and rights-based challenges in particular, less
likely to occur and be accepted. The history of these particular legal instruments is
also likely to have an impact on the possibility of making rights claims. For instance,
conditional pretrial release was first introduced in the 1960s in Canada and in the
US as a progressive alternative to abuses in pretrial incarceration and bail bonds
(Schnacke et al. 20710). As a result, such conditions are perhaps less likely to be
viewed as problematic or unconstitutional. In the case of both bail and probation
orders, the regularity and familiarity with which legal actors impose restrictive
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conditions is only strengthened by the fact that court actors work with a pre-
established form which contains a list of typical, but optional, release conditions
next to discrete boxes that can be easily checked. This bureaucratic form, which rep-
resents the technicality par excellence, also points to a series of informal practices
followed by the courts.

Court Dynamics, Context, and Practices

The formal, rule based legality of conditional orders can often become compro-
mised by the harsh and messy reality of the criminal law process. For instance,
the police and the courts respectively have the duty not to arrest and release, and
to release at the earliest reasonable possibility and on least onerous grounds (re-
ferred to as the “ladder principle”; R. v Anoussis 2008). Therefore, as a matter of
principle, alleged offenders should be granted bail and unconditionally so. In prac-
tice, however, serious concerns have been raised that these principles are not being
respected (CCLA 2014; Commission on Systemic Racism 2005; Friedland 2004;
Trotter 2010). Studies conducted in the UK and in the US estimated that between
40% and 60% of bail cases involved release on conditions, showing that bail with
conditions has become a middle ground between granting unconditional bail
and detention in custody (Raine and Wilson 1997). Based on our own observations
and interviews, we found that an accused person who appears in custody at the
time of his or her arraignment will almost never be released unconditionally: the ac-
cused will either be held in custody until the end of the proceedings or released
with conditions (see also CCLA 2014 in which 100% of defendants were released
under some kind of conditions). Contrary to the provisions of the Criminal Code,
legal actors assume that if the alleged offender appears in custody, it is necessar-
ily because the police have not deemed it reasonable to release him or her, and
thus that they have to be either released on conditions or held in custody: as one
prosecutor noted to us: “when a defendant appears in custody, it would be
surprising that he or she would be simply released on a condition to keep the
peace or be of good behavior”. This is so despite the fact that the alleged
offender relies on important constitutional rights at such an early stage of the
criminal process. In particular, he or she is presumed innocent and is entitled
not to be denied reasonable bail according to the Canadian Charter of Rights and
Freedoms.

More importantly, such negotiations are embedded in a context which does not
provide the necessary space to discuss these issues: there are multiple actors in-
volved, with a high volume of cases, and limited time and resources to put forward
claims (Stuntz 1997; Myers 2015), as well as unequal power relationships. Among
other things, our research suggests, inter alia, that:

* The alleged offender is held in overcrowded remand facilities while awaiting
bail determination. He or she wishes to be released at any cost; after going
through multiple adjournments, he or she is ready to plead guilty and be
sentenced having understood that “if you plead guilty, you get out today,
but if you’re innocent, you have to stay in” and wait for a bail hearing.
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* The prosecutor is rarely in a position to assess the significance of the spatial
restrictions imposed by the police, to whom they tend to defer for their
knowledge of where the “shifting hot spots” are located. He or she might
also be conscious of community complaints and police concerns about cer-
tain neighborhoods.

* The duty counsel, representing the alleged offender, only has a few minutes
to discuss what the conditions entail and they often advise their clients to ac-
cept all the conditions the prosecutor consents having regard to the chance
of having bail denied altogether at a bail hearing.

* The alleged offender under pressure often forgets crucial details (such as her
doctor’s office being within the suggested area).

* Judges and prosecutors follow established, if sometimes arbitrary, spatial
templates: “I learn the Downtown Eastside Area Restriction: Gore Avenue
to the East, Abbot Street to the West, Pender Street to the North and Cordova
to the South, from the very beginning” (interview with Vancouver
prosecutor).

 Particularly risk-averse justices of the peace with no legal training (Myers and
Dhillon 2013) tend to defer to prosecutors and judges are readily convinced
that without a series of conditions, they would not have sufficient guarantees
to release the offender and prevent the repetition of the alleged offence.

Legal Hybridity

An exclusive attention to the enforcement of specific statutes, by-laws or policing
strategies would not only miss the important work performed by legal actors and
court practices, it may also miss the important relationship between the two. Con-
ditional orders are hybrid tools by nature: they are imposed in the context of crim-
inal proceedings, but they have the effect of transforming non-criminal behavior
(eg being found in a specific area or in the presence of a specific person, being in
public spaces after 10 pm, demonstrating, possessing a cell phone) into potential
criminal offenses through the enforcement of breaches (ie non-compliance with
conditional orders). There are significant overlaps and complementarity between
by-law enforcement, which is mostly administrative by nature, and the issuance
of conditional orders in criminal proceedings. Preliminary observations and reports
from our study suggest that the police use minor infractions, such as jaywalking or
loitering, as grounds for stopping inner city residents and running their record, re-
vealing the presence of area restrictions that then allow for more aggressive forms
of enforcement. In fact, any by-law or statute violation constitutes in itself a breach
of the condition to “keep the peace and be of good behavior” that is usually
contained within a bail order, and a mandatory condition of any probation or con-
ditional sentence orders. One consequence for the person subject to conditions of
release, therefore, may be that a minor bylaw infraction can be elevated to a more
serious (criminal) violation of a court order. This is quite significant given that local
authorities are increasingly resorting to administrative law, including provincial and
federal statutes as well as bylaws, rather than criminal law as the primary punitive
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normative system in the resolution of conflicts related to the use of public spaces in
Canada (Chesnay et al. 2013; Sylvestre et al. 2011). Beckett and Herbert (2010a,
2010b)) suggest that the combination of criminal, administrative and civil law has
the effect of expanding the scope of the criminal justice system. But it may be that
criminal law itself is increasingly going through a process of hybridization, incorpo-
rating administrative law logics and dispositifs (Vieira Velloso 2013). Again, this has
an important impact on rights given that there are less legal guarantees available to
challenge a bylaw infraction than a criminal offence.

Courts’ Rationalities

An excavation of the technicalities of court-imposed conditional orders is also useful
in that it reframes a discussion of the rationales that animate spatial tactics. To re-
duce them to logics of “purification” or “banishment” appears too simple. Unlike
more politicized forms of intervention, such as “civility ordinances” or prostitu-
tion-free zones, conditional orders are embedded in more routinized legal forms,
often reliant upon longstanding and ancient legal practices, such as habeas corpus
or bail, or powers of government, such as the police power (Blomley 2010; Dubber
2005) with its appeal to “good conduct”, and the protection of “community”. The
rationalities at work here seem to entail a curious mixture of legal imperatives in the
Criminal Code and highly discretionary practices, crafted on the fly.

The increased uptake of such tactics is worth noting, and may be explained by
the combination of several overlapping and competing rationales of police and
courts. For instance, studies conducted with police show that they tend to follow
one of the following rationales when imposing conditions of release, and in partic-
ular, area restrictions: to aid surveillance, protect victims, neutralize chronic of-
fenders, and help the defendant (MacDonald 2012; Raine and Wilson 1997).
While some of these justifications about preventive surveillance, recidivism or ther-
apeutic assistance to the defendants definitely appeared in our interviews with
prosecutors and judges, there were also some tensions between the actors. For
the police, spatial restrictions are an important policing and investigative tool. They
not only allow them to clean certain neighborhoods by keeping “chronic of-
fenders” away, but they also make it much easier for them to arrest an individual
quickly without the need to have any reasonable grounds or to collect any evi-
dence with respect to the perpetration of the underlying offence which initially
led to the issuance of the conditions. In contrast, prosecutors and judges tend to
be concerned about compliance and enforceability of court orders because
breaches of court-imposed conditions are legally understood as offences against
the administration of justice and a threat to the authority of the court (Murphy
2009). Legal actors also see conditions of release as a lesser evil given that they
are concerned with preserving the defendants’ liberty and offering an alternative
to pre-trial incarceration.

These tensions are consequential in terms of rights and uses of space as compet-
ing justifications build on one another and expand surveillance. For instance, after
an arrest, the police may sometimes overstep their powers by imposing stricter
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conditions or broader area restrictions than they are entitled, knowing that such
conditions are not systematically reviewed. In turn, a judge may tend to accept
stricter conditions to avoid sending the accused to a remand center.

Courts’ Spatiality

Finally, what of the spatiality at work here? The spatialization of law makes a differ-
ence (Braverman et al. 2014). However, that difference appears complex and hy-
brid. Our evidence suggests that the conditional order serves as a form of
“poverty management”, defined as “the creation of spatial and temporal® struc-
tures designed to regulate and manage the spillover costs associated with so-called
disruptive populations” (Deverteuil et al. 2009:652), with effects that can range
from the supportive to punitive. This is supposedly targeted to the individual sub-
jected to these orders in an attempt to produce manageable citizens and responsi-
ble selves.*

However, if the intent is to act upon the micro-geographies of the individual, the
legal actors crafting area restrictions often evidence a poor understanding of the ev-
eryday lived realities of space. Their lack of “spatial consciousness” demands more
attention. While many of those crafting orders consider their spatial character and
geographical impact, there seems to be a mismatch with the lived experience of
those subject to them. The effects may be ambiguous or over-broad. What does it
mean, for instance, to have a radius around a person given that this person is a
moving target; or to have an area restriction in the downtown core given that most
poor people are by foot or that most bus routes converge to central locations?
What does it mean to be banned from a radius of 300 m from any college or univer-
sity when it comprises numerous buildings spread out in a city? The challenges are
compounded when an individual is forced to comply with multiple conditions at
the same time. Zora, who noted that “the geography of bail conditions is very inter-
esting to [her]”, offers one example of this spatial double bind:

| was allowed physically to be on the street [after one of her conditions was modified]
but for example, | lived at Brock and Queen at a friend’s house and on May 1st there
was a demo and | wasn’t allowed to be part of any political activity or public demonstra-
tion. So I know that the march was going through Parkdale where | was living, so 1 go to
visit my sister to actually physically geographically distance myself from the demonstra-
tion for fear that a police officer would think that | am walking towards the demo. So I go
to my sister’s house, hours passed, and | thought the demo was over, and | don’t have a
cell phone [as a result of her conditions] so | don’t know what’s happening. So | decide
to head home and | was on Dufferin and College Street and the bus stops and the driver
says that everyone has to get off because there is a demonstration about to pass. So | am
on the bus and there is like hundreds of people coming up College Street and | have this
moment where | am like “l am about to break my bail conditions and | had nothing to do
with it.” So | ran west away from the demo.

As this story shows, there appears to be a real tension between the geographies
of the courtroom and those of the street. Preliminary analysis suggests that the am-
biguity inherent in, for example, directing the accused to avoid a “four block radius
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of the intersection of XXXX” (Does this refer to an area of four blocks surrounding
an intersection? An area delimited by a radius of four street blocks? Where is the
edge of the zone—the center of the street?), combined with discretionary police
enforcement practices, and the challenges experienced by those subject to such
orders, given histories of mental illness and addiction is such that they seem
destined for failure. This is compounded by the fact that mere spatial presence,
rather than illegal or criminal behavior, constitutes a violation. While a sit/lie or
begging ordinance restricts certain types of behaviours in specified zones, the
effects of these spatial restrictions are more pernicious. Perfectly legal activities,
such as walking or being in a park, end up being indirectly criminalized and remain
largely unchallenged.

While it may be tempting to reduce the geographical effects of conditions of re-
lease into simple categories, such as banishment, or purification, the evidence sug-
gests that they structure space in many ways. In some cases, they are highly
specific, as in the case of allegations of domestic violence, where the accused is di-
rected to stay away from a named residence. In other cases, they can be remarkably
broad (eg being banned from the entire island of Montreal, including its subway
stations, or even, in certain cases, being banned from an entire province). Spatial
conditions thus appear to serve multiple geo-political ends (cf Walby and Lippert
2012). In an article on police bail, Raine and Wilson (1997) suggested that we dis-
tinguish between the following spatial effects: locating (conditions assigning resi-
dences); containing (curfews, radius, no contact orders); banning (red zones);
and bounding (keep out or away from certain premises). However, we believe
the spatial effects to be even more diversified, as noted in the cases above. For in-
stance, one single red zone may at once have the effects of banning as well as con-
fining, indeed in some cases, entrapping individuals in some neighborhoods or
areas of town and jeopardizing access to resources and community support. The
same measure can also have the effect of displacing, providing temporary relief to
a community to the detriment of another. No-contact and association orders can
spatially confine people to certain places for fear of being in common or shared
space. Indeed, in some cases, it may amount to house arrest. As such, attention
to legal technicalities renders more complex our understanding of the spatial effects
of court-imposed restrictions.

Finally, the curious absence of rights in relation to these conditional orders, while
presumably related to many factors noted above, including the routinized nature of
proceedings, may also be a function of their spatialization. Not only do state-scale
constitutional rights rarely apply to “low-level” regulations (Valverde 2005) or
everyday court processes, but by framing conditions of release with quasi-technical
and cartographic constraints, the effect is also to divert attention from the person—
the bearer of rights—to the space itself. The governance of space, of course, entails
the governance of the person. However, the effect of focusing on the former is to
make rights-based arguments that much harder. As Cresswell (1996:159) puts it,
spaces “appear to have their own rules, not the rules constructed for them”. There
is some valuable work in the spatial tactics literature that may offer useful clues
concerning the effects of such spatializations on the ability to pursue rights
arguments (Carr et al. 2009). Zick (2006), for example, notes the widespread use
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of spatial tactics in the regulation of speech, arguing that it is able to withstand ju-
dicial scrutiny because of a view of space as a passive container, rather than as itself
constitutive of speech.

Conclusion

The pervasive reach and effects of these spatial tactics was clearly in evidence when,
during a break from our courtroom observations, noted at the outset of the paper,
we dropped into a community meeting of current and former drug users in
Vancouver’s Downtown Eastside. While spatial restrictions are off the academic ra-
dar, they were a real and pressing concern to the people in the room. One by one,
they recounted, in detail, the often multiple “red zones” they were subject to, the
petty tyrannies they experienced with their enforcement by police, their minimal
but frustrating encounters with court actors, their daily negotiations and attempts
at clandestine concealment when breaching their conditions, and the impacts upon
their most fundamental rights. This outsider group could attest to the significance
and scope of court geographies: it is thus imperative that critical geographers do
the same.

Spatial restrictions included in conditional orders, whether they are issued at pre-
trial or post-trial stages, have a significant impact on the public poor, often resident
in poorer inner city areas. They have grown in importance, yet remain largely unex-
plored in the literature on spatial tactics. The majority of scholarship has focused on
specific policing strategies and practices or legislative acts. However, law is much
more than such discrete moments of regulation, and is at work not only in the en-
counter between the police officer and the homeless beggar. In contrast, the study
of conditional orders, a particular form of judicially imposed and judicially moni-
tored spatial tactic, opens up a new research agenda for critical legal geography
and urban studies. It draws attention to old yet still extant everyday processes of
the courts as well as decisions of legal actors involved in complex, routinized and
technical legal regimes that go beyond, yet remain directly connected to, statutory
enactments and enforcement practices.

As we embark on this new agenda, our argument is that we need to take law se-
riously. Our work calls for opening up the black box of legal knowledge and paying
renewed attention to its particular forms, rationalities and logics. In the specific case
of conditional orders, diving into the legal technicalities expands the conversation
on spatial tactics and sheds new light on their negative impact on the rights of in-
dividuals subject to them and their uses of space. More specifically, such rights
and uses of space are constrained by multiple legal technicalities at work, including
the discretion conferred upon legal actors at different stages of legal proceedings,
the forms of legal reasoning, the bureaucratic and ancient character of legal instru-
ments, the dynamics and context of the legal process, the multiple overlaps and hy-
bridity of legal regimes, the competing rationalities and discourses of legal actors as
well as the actors’ poor understanding of space and the very spatiality of their
orders.

Spatial tactics are often justified by revanchist discourses of purification, such as
broken windows and zero-tolerance narratives (Sylvestre 2013). It is thus tempting
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to characterize them as naked instruments of domination. But, when we take spe-
cific legal mechanisms and knowledge seriously, we uncover hidden logics, dynam-
ics and rationales. To understand their effects demands that we treat them on their
own terms, rather than simply reducing them to other logics. These elements have
significant implications for social justice and, but most importantly, for those who
are subject to these orders as they try to resist and challenge them. As such, we can-
not leave the technicalities to the technicians.
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Endnotes

! Demonstrators are not primarily or exclusively marginalized for economic reasons, al-
though there are often some overlaps, but we treat them as socially and politically mar-
ginal based on their political beliefs and occupation of public spaces.

2 There are indications that the phenomenon is not unique to Canada. For instance, in the US,
one-half of the jail population is incarcerated due to probation or parole violations: Beck
(2006). In their ground-breaking book, Beckett and Herbert trace the combined effect of
off-limits orders, parks exclusions ordinances, and trespass admonishments in Seattle, argu-
ing that the combined effect is “resolutely territorial: they attempt to remove perceived dis-
order from particular geographic locations” (Beckett and Herbert 2010a:18). They also
trace the contingent history of such spatial tactics, their impact on the socially marginal,
as well as the manner in which they frequently combine civil and criminal law in overlap-
ping ways while diminishing due process rights. Beckett and Herbert’s account is closer
to our own in some regards as it pays some attention to legal rules. However, two of the
three legal forms they focus on are recent innovations, rather than routinized forms of crim-
inal law. Off-limit orders are blanket prohibitions imposed on certain categories of offenders
rather than individualized orders (Hill 2005). Finally, they all seem to be standalone tactics
rather than being derived from general provisions of the criminal law.

The temporality of conditional orders compounds their effects (Valverde 2014). For instance,

any form of release remains in effect until the end of the trial or until the accused is sentenced

(unlessitis reviewed or revoked), whereas probation orders can be up to three years. The lon-

ger someone is required to comply with conditions, the more likely he or she is to be found

breaching. The effects of court orders also ramp up over time as individuals subject to court
orders are transformed into recidivists, accumulating practically unavoidable breaches.

In this regard, our work resonates with recent scholarship on the “individualized

spatializations” (Moore et al. 2011:168) of law. Moore et al. (2011) document the use of

geographic restrictions imposed at bail in several Canadian drug treatment courts, focus-
ing specifically on legal actors’ representations of certain urban spaces known for drug
use or vending as bad or unhealthy. Turnbull and Hannah-Moffat (2009) document the
impact of house residency conditions imposed to offenders under parole on the produc-
tion of self-governing subjects as well as the construction of certain place meanings. Yet,
this scholarship is scarce and limited to a specific set of measures (eg Munn 2009 for parole
or MacDonald 2012 for bail conditions) or to a specific context, such as specialized courts

(eg Hannah-Moffat and Maurutto 2012). It also fails to consider the legal technicalities and

context in which these orders are embedded.
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