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ARSTRACT .

In Canaﬂa, as in most Heatern socieéies. éﬁé‘
‘criminal justice nysteu' is a highly visiblefhocial
.institdiion. Even thoush the fundanental pripciplen of.
°justice_dre grodnded in nornative cultu?kl values,” the
actual pperafion of the justice ;ysten 1s often times the
supject of héafed discuspiop and ddpafe{ Id'recent years,
mounting pressures for refppns pq the jusiice system have
‘stemmed frdm a groﬁing concerp-that fhe policies_apd
procedurép for the dispendation.of 3us;idé do not'hlwaya
reflect the underlying principles of fairppss apd edﬁity?p‘
In. this context, the 1issue of 'séﬁtdnding diaparify'fhad
been of.phrpggunt codcern tao acadénicigna, policy-makers and
f;réseapcherd. - |
In accordance with the objectives of equiiy add.
fdip treatment, there 1s an idplicid,'if not explici;,
.expddtation.that"sihilar'offenders convicped of similiar
'offenses will receive aimilar dispositions Even though
.:judicial discretion nmust be allowed to play an, importaq;

.‘tole in che seleccion of an appropriate sentence,

(individualized sentencing) the exercise of.. such

'; l - : T (1v) .-
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discretionary pouerl lhould not tesult in unvarranted

. 'variation: in . sentencing precticee.

Using various research otientations, alnont -all of
the literature on’ sentencing dieparity ia linited to

exalining and analyzing judicial-deciaion-naking. Uhile'the_”

judge 1s seen to act alone 1n pronouncing sentence. the

dynamics of the trial proceea involve two other key ectore,

Crown Counsel‘and defence counsel. Reccgnizing that the ST

lnforﬁation‘and_the vieﬁpnints-presented by ‘these two actnrs‘i MR
in submissions to sentence could influence judicial
deeision-naking, 1t is unfortunete-that intereats in

sentencing disparity have not elso focused on exploring how

‘decisions nade by Crown Counsel and defence counsel might

contrtbute to sentencing disparity. A 1081c31 starting - . re

point for such an exanination ‘would ‘be to assess. the extent

:to which either of these actore night demonetrete
unwarrented variations in their ‘own sentencing deeisions

lwhen asked to play the role of a judge.

In estahlishing the terms of reference for our . -

-

—study, 1t was useful to atart by reviewing some of the

‘numerous atudies on judicial decieion-making.  Reeearch in

-

the engly 60'3 focused on‘measuring-the nature and eitent of
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variationa in aentencing decisionn. Hhile the nethodologiea
uaed in these studiea have been wide tanging (lurvey and

. attitndinal reaearen aa'uell.aa agall grpup experinentatinn)
A;iﬁé reneafchfobjeetiven'hane“a.eo-non.baae}‘the ppinary aim
u;i to ayateuatieai1f ueaante_end“analyteﬁaentenee disparity
and attenpt:tn ienlate'the factors which appear tn;infiuence_‘.

._3entencing deciaionn.

'In‘iQdD, the Federal Hinistry of the.Solicitorl
Gener?l; Canada, conducted a gtudy ennitled"Beyond_the‘
.Qlacktsox:'fk.étndy,in-Judieial_Deciaion-uaking;rwitﬁ the
nbjeetive'nfugatheting datafpertaiuing to the iasne of—
"aenténce_disnafity; ‘alaanple‘nftPidvincial'Court Judges’

oy

frou.aeross Canada were given five hy. theticai cases and

asked to aasign an. mppropriate aenteuce to each. 'Inf"
N addition, they were: aaked to connent nn their aentencing

objectives and identify the important attrlbutes of each
.case. - | | | | .
. 30ur atudy utiiizea’eaaentiallj tﬁe aame:
Pmethodology gn that 'a lanple of prasecutora were asked to
-_.-ake certain deciaiona about hypothetical caaes;_ Howevet,.
Tather than' focuaing ‘on’ the dynamica of- judicial decisinn-:
making,‘we chqse ‘TO. explore prnsecutors‘.vienﬂ on.,w%m{_“\

SEntencingﬂ In exeputing.the ntudy3 234 reapbndenns were‘



.f.

a.

neked to consider the facts on the eene etenderd case set._

They were.aeked‘to:‘(a) connent on the -fectu of the case -

relevant tq: the- subninsion to sentence; (b) asslgn a’ - T

sentence, (c) identify inportent sentencing objectives, (d)

. rank order relevant facts, and, (e) connent on the adequacy

of present correctional fecilities- v

Chapters I and 11 present en overview of‘iseuee
and. questions pertaining to, reseerch .on sentencing dieparity_:
together with a hrief sunnery .of. the main research findings.

As a’ aupplenentary exercise, we preseut a further revieu of B '

-literature which explores measures for reducing unwarranted

.disperity.

", atudy. As mentioned above

‘results. Some of the major findinga are eumnarized below1

;1nitations of. cu

- Chapter III outline. the nethodology for our

v

survey method used for. this'

N L}

y-of research strategies used_“

v

study fs-only one of

in this-erea. Part ; .our diecuesien aleo exanines the

proach. _ oo s
L

Chapter IV presents’ a . detailed’diacussion of our’ . '

Y ’ [N

1) Respondents demonstrated a’ respectable degree o
N . ‘of consensua concerning the 'nature of . .
< .- sentence inposed for all five cases.~

2) Even though they denonstreted this. epparent
. consensus concerning 'Nature of Seantence'
perticulerly -with respect to the basic IN=- OUT
.deeision, this 'is shown to -deteribdrate ' .
markedly when the data are. ana;yzed in
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5)

relation to the actual QUANTUHhof gentence
inposed. .

On the basis of our systematic analysis of
QUANTUM. variations® across dispositions, wve
have concluded that sentencing disparity was
observed in all five cases. .

~Data pertaining to the selection of- relevant

case facts used in the subnission to sentence

‘produced a wide range of responses. Even
‘though this range is collapsei_soaewhat, when
‘the prosecutors are asked to rank order the

relative importance of case facts for their
sentencing decision, there does not. appear to
be a high level of agreement. '

To further explore prosecutorial decision-—

'making, respondents were asked to identify "the

specific legal objectiyes which guided their
sentencing decision. The most striking . <
finding from these data is that both general
and/or specific deterrence were cited as -
important legal: principles‘%ven though the
cases represented very different kinds of

o offenses.

‘The questlonnaire facluded a single item which

aaked respondents ‘to-comment on the 'adequacy

of. present correeniond!’facilities and

treatment fesources.' ‘A clear majogity
expressed ‘the opinion that there wag no-

_apparent need, for reform in this area. Those

that indicated that there was 4 need for -’

'ehapge, only: provided some very general
* suggestions. S S , P

4efée mentioned above, our ‘study was formulated on ”

»'the ‘basis of a eonprehensive review'of the literatdreﬂon'

sentencing disparity with a view to building bn previous

' research. As a follou up to this. building proeess. we felt.

it was hhportant to examine our results in relation to the ;

“~

w'research findings from the 1980 study condncted by the
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Federal Ministry of the Solicitor General. This material is

- -
-

presented‘in Chabter v.. '

L
From the outset, our study was not intended and

should not be seen to prov{de any sort of measure or

L

.assessment of the extent to which prosecutors do in facc

. -

influence judicial decision-making.- Nevertheless, our

findiugs showed'chat a sampie of proeecucOrs were no less

disparate in their sentencing practices than a sample of

_ judges. Chapter VI preeeuts a brief discussion of our, main

O , ]
- conclusions, proposals for enhancing follow—up research

baaed on our s:udy and suggestiona for further examinationi

- .
3 -

. _of the potential interaction between prosecutoriql and
‘judictal decision-making. ‘ - e

r

N
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. INTRODUCTION . -

FR.

Hay I ask you also “in- your 6;; progress in the
law, not to rely over much on legality - on the technical

rules of law = but . ever to séek thoae things which ‘are right

and true; for the:e glqne:wiLI'you finq the_road-to

justice.” o ) ’ o

' 1955:6)

. - .
- . . Al . o . ' -

. (Sir.Alfred Denning

. R -
- . f
,e

"The above quobhtion is especially relevant t¢ the
~sentencing stage of che'juétide process. In mdny'inhbances,
N . . B - : ) . . .

particularly when sentencing involves a lbnq‘feriod of

incarceration,

“

very nature climatic.

. costs to individual offenders,

,large'are_potewbially far reaching. Recogniziang this,

,generally agreed that sentencing cannot and should not

.o

conatitute merely a.simple application of legal rules.

.;nstead, it must be conceived of as a.complex exercise

guided predominantly by the principles of fairness and

-disc:e&ion. .

decfﬁiQns made &t this .stage are by their

The resulting sotial and monetary

it

their families and soclety at

is




-

R ‘.ﬁY.fhe»BFﬂtéﬁﬁ}nng{ﬁcess}:opélc;ﬁfanéue-Ehat it perhaps
o :l:ig.Féﬁ;esénéslthe:4eésﬁﬁrgt{onai;cgﬁgéneﬁt of the criminal
"_jpgfi;é'gysthﬁf 1béc;51€;%qgki%g‘tﬁfowghoﬁt-the'cpurt
L ,' bpﬁéégs;an§,séntéﬁéiqg'is sometimes neither clearly'ﬁorA
N iéon‘s_iste.nt_lfr _a‘;ti'cul'ia'téd._

R

B ’ "7 "7+ 1n this context, we can then ask; who are the key
.. ' .

. actors-responsible for 1nf1uencing.the dihpensation of”
jusﬁicé?,‘ahd, in turn, how do various actors seek to
dirqcfly affect and influence the process. ..

- . - ~.Consider the 'roles' each actor .plays in the‘

courtroom; the task of the defence counsel i5 to pre—empt
. B

the criminal process.sugh tﬁat'the hccused;geed never face

sentehcing.- Alternativeiy,‘the mandate of Crown Counsel is

to presént»Yairly and object}vely ﬁhe case.for prosecition
. as ;eprgs!htating the vested“interests of the staté and the

public. The primary role of the judge is as .an “'impartial

trier of fact.'

- The judiciary must attempt to _balance thé many‘and

-+

' often competing and sometimes conflicting interests and .

rights of the offender, the victim and the state. After a

A T .

- . *

N

Ar
~
[

.flpilighﬁ.pf;;he!}nhéyé;t.uncertainties engén@ered.:-



]

‘determination of guilt, the 5udge is chargea with-

—— -

- . - ”~~

pronouncing sentence.- Even at this stage however, Crown

.jngé'é decislon, L.

-

dispositinns. : T

e -

[T . .- . - . . R ..
Counsel and defence' counsel may seek to influence "the®

. . . e
4 i e . L v

- -

-
PR ~

'In passing sentence, the judge may be seen to have

a further' duty 1n striking an appropriate balance between

%

certain sentencing principles or’ corrections philosophy

(reflecting public and state interests) and the needs ‘aid

rights of the.offender. i-, -

> The Canadisn.crlminsl.Code sets out ~only broad

)

guidelinés/to assist jndgeafinitﬁe sentencing process:

.

Specifically, in relation.to a limited number of offenses, %

ar . . . - - - . ’ -
it establishes the parameters of maxipum and minimum
penalties. §horn of 1itg, imager&,"tﬁelcrimrnal Code fallg

[ . S

short of serving the judiciary as a functional decision- '

.

making tool for sentencing énd accorﬂingly, judges have the

. "

- 1; - :(xxili)"

.
b}

power to exercise broad discretion. At a'practical level,‘.

“ . d' . '
M

judges must often’ rely on their pers&nal and professional

. * - ¢

o

- ~ -

experience with-sone knowledge abont available correctional

and treatment fhcilities to’ sssist their choice of _3

W



L. T "'-r-gﬁsF "(x%iri
- . N .-“_ ’ ﬂ .-"_ -n. o

. . . R , - - . . - ”c‘.- )
‘ 1t should _be emphasized that judges often haueea

‘ - - . T

' _hi? ;variety of sentencing options at. their disposal.. Conviction
for the offenge of Theft Under $200 00 provides a good

- ' example of this. .The judge s choices range-from a_

. .
conditional discharge to a maximum of 2 years in prison-:
B Between these - extremes, his disposition can inyolve a fine,
. probation, r:stitution, jail or any combination of -.these

R .componentsz The only potentiel controls over judges'

- ... €xercise of discretion (within the range of minimum and

- ‘maximunm penalties “set out In the criminal code) lies in the

- — — e— = — -
mt

c= - process of appea}.” Howerer;—even here, the notion of

',sentencing diaparity can be somewhat of -y 'two—way street'

- L eta _ _ —_— - -

© ., 1in that provisions exist for both Crown-Counsel and defence

-counsel to appeal a particular sentence.f]

Such a’ magnitude of discretion permits the “judge

. -
1.

'_;to take into account a variety of offense and . offender

a characteristics in his sentencing decision. Proponents of

- broad discretionary powers for the judiciary, as'ﬁell as.

other actors in the system such ag Crown Counsel and police,

- “argue that. this 18 beneficial in that it permits

-

Ai. ; .-‘individualized treatment' of perscns ooming Anto conflict

. o . - N N . - . - o -
. . Coe - P . ' . . . -
. s . - Y . . N * . ' +
L . .
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. -

with the law. 'Cbnversely, it can be argue&.fhat:the‘-
‘existing discretionary powers of Crown Cbunsal andljpdges

result in unjustifiable disparity in the treatment of
a7 .
.gffenders. ~ - i ‘

The potential;for disparity, justifiable or not,.
at thegsentencing stage 1s reflected quite clea;ly iﬁ our
examplé'bf sentencing options for the Criminal Code offense
of Theft Unﬁer $200.00. Examining the exercise of
discretion and the pétential for unjustifiable.dispafity in -
the treatmept of offenders sh;uld,_hqwevef, no;‘be limi;ed_"_f

to scrutinizing the behaviour of judges. Recognizing that

many individuals charged with an offense are never

.

prosecuted or are tried on a lesser charge,'suggésfssthat

the discretionai:%zgﬁgrs of Crown Counsel iPould be given
equal attention, en examining the 1ssue of'diSparity. oo
Furthermore, because the role of Crown COunsel.aé

representing the state and the public interests permiténihem

’

e

to 'speak to sentehcef, it is important_that research on .
sentencing disparity encompassnthis grdhp as well as the
3udiciary. Short of providing an understanding.of how -

prosecutors-directly affect judges' choice of sentences,



‘f(xxvr)r

empirical studies should focus on documenting the 'dynamits'_

-‘\
. of prosecutorial dec}sion-making to. at 1east the same extent

as research has trie;i;%\shed light on.’ judges decision--f

-

makingl What are the relevant variables and how does each
appear to influence prosecutors decisions.
A logical starting point for_suth'an inquiry is to

assess and possibly build on existing research invoiuing

judggs; i ‘ . _ ' : .

.
:



o :
CHAPTER I
" A REVIEW OF THE LITERATURE ON-
SENTENCE DISPARITY
I._l'l ‘Dispafify: The Iséue and The Concern -
'This chapter presents an overview of the {ssue ‘of |
Sentence'dispa;ity_together with a discussion of variousl., .

researche studies which ‘have set out to examine:the maghitude'

ofrthe.p;oblem and various caﬁsai.factbfs, Specifically, we

.begin‘#ith é discusgion‘of ‘why Qi;pdrify Lg_én ;sgue-énd g0
-on to outline some- of fﬁe different'regéarch‘sprateg}es‘ .
'whidh ﬁa;é been, pursued ovefithé'péét.SO yéhfsf ", i

As set ouk-iﬁ-the Bfi;iéh?Néfﬁh-Amériéan Abfféua
'?e-éﬁfirmed f; the Coﬂstitution<Acg, LbBl;.(Part I,fCapadiaq

Charter of ﬁighfs and Freedoms, subsection 15.)

"every individual is equal before’ and under the
law and has the right to equal protection and
equal benefit of the law without:-discrimination
and, in particular, without discrimination based .
on race, national or rethnic origin, colour,
religion, sex, age or mental or physical
disability.” T ot :

\

Part ],. Schedule B: 6)

{The Cawadfan‘Constitution;l}SBJ oo

I



. " . .- .
1’ - . . - 7. . '

. "*  The .above guotation suggests implicitly, if not:

'explicitly,‘thag'it is a fundamental.right_ofreverv.person

N living_infCanada to:be 'treatedT eoually‘before-the'law.—_'

ﬁowever, cbnsidering the broad discretionery'

o

powers which can shape judicial sentencing practices, it is

not surprising that many professionals as qell as, 1aymen K

argue that this fundamental right appears, Y {3 times, to be

violated- e

-~ -

Lo T

in which dispositions for very 'similar"cases hre markedly -

.disparate. Judgment about case similarity would usuaLIy

Q‘involve'an assessm&nt of how comparable‘cases atre in

relation to a,mix of both offense and offender

characteristiqs. ‘pisparity can occur as a result of |

-inconsistent’sentenging'practices of.an.individual judge,or

.divergent sentencing praetices across a number of judges-f:

Justice demands that two individuals eonvfcted of

-similar offenses, with similar sécial backgrounds and

' 4 T .

'_criminsl histories,'should receiVe comparable sentencess -

Nevertheless, real or perceived disparities in sentencing

have ‘led to a weakening of public confidence in the fair and
,:impartial administration of criminal justice.. (National

Institute of Law Enforcement and Cximinal Justice, r978);

The'tefm‘sentencing disparity refers to.situations -

R



:Gottfredson, Wilkins and-Hoffman (1971),73uggest“‘

'“that unwarranted variations in sentences may produce a
number.of negative consequences. In addition to being .
lmorally offensive to. both the offender and the public._such';
practices may lead .to disrespect tor the justice sy?EZm and.‘_
'eventually the law itself. These authors note that sentence j

../ ‘.'.
.disparity is dysfunotional for prison rehabilitation : ﬁ‘d

- P

'efforts.i In comparing th sentence to thab of other ,?‘ j - '
iprisoners, an inmate may ‘feel. that he has been treated
unfairly or’ that he is a victim of a judge ‘B prejudice.
“Based on. this perception, real-or not, the individua& may

become a very hostile and uncooperative inmate._.The Atticaa“‘

Prison riot'.of 1971 illustrates, in the extreme, the

. v
- PR -
A . . 5
.

animosity in prison toward.sentencing disparity. One of . the:
29 demands made by the striking prisoners -was the right ‘to
-“.have equality ta sentencing (Pallas end Barber, 1973).-

| Gottfredson and Gottfredson (1980) contend that
.disperity is variation in sentencing that is perceived 331,_,.
- inequitable, end-hence, unfair and unjust. Equaiity of
‘ fsentencing does not-mean that the identical sanctions should

“be applied to all offendera who have committed similar':

) crimes bub that the metting cut of different punishments

’

should be based on. justifiable reasons.‘ ,The extent.ot

[N
~ N [ L - - -
o - . ’ "

' -

SR
UL



disparity in sentencing may be more apparent than real

+ - ) M . ’

R (Hogarth 1971. 7).. He notes that,.nnequal sentencing for

-

" similar offences may result from changes in the rates of '_. -

N

certain crime, qulic opinion, personal characteristits'of'

-

“.the” offender (such ‘as laak of employment), and cirCumstances

- “ r - 13

which could effect tbe selection of a particular sanction

.

(availability of appropriate correctional facilities)-

. Gottfredson, Wilkins and Hoffman, (1978) agree H:

.

that some - discretion in sentencing is necessary and

Co.
7

'essential. Justifiable variability in sentencing is crucial.

Jin the judicial system because it facilitates individualized
FY S o
sentencing. This approach has been the central feature of
corrections which has emphasized rehabilitetion._ Complete

\

uniformity ‘in sentencing is not only unrealizable but also

-

undesirable. S .~. : . e

'

"equality of consideration (Hood 1962: 340) He arguem that'

for relatiyely'similar-cases, judges should consider similar
, .

factors and have similsr reasons for. selecting ‘a particular
- , / '
punishment that will be handed out- However. this may lead

to crucial problems in establishing coneensus abOut criteria'
?for sentencing. .1n turn, this involves an attempt to

':reconcile the sometimes contradictory gosls of the crimi.

_justice system (Hogarth 1971).

Hood notes,‘“ The best that could be hoped for is //’-



Thua, two forma'of ?ariation'in-aenteucing.cau

"pccur: the first ia juatifiable variation takiug iuto

c0nsideration social criminal and legal variahles, the;

-
'.second ia unjustifiable variation whicETEs generally referedr

- I o

'.to ae sentence disparity

Disparity in aentencing has been an iasue pf

b -

'concern'for the paat 70 years and has been amply Lot

.demonstrated in a number of atudiea. Empirical research

-t -

_an attempt to understand the sentencing process, haa take& a

number of forms,and examiued numerous issuea such as. . the .

14

naturé aad the.extent,nﬁ variations in'tne sentencing

y -

',proceds;”factors’affecting'aentencing'deciaioﬂs i.e.‘abciai

‘(extra legal variables) ‘or legal variables, and different

v s

‘;, sentencing models explaining diqparity. . Some research has' L

'{gone .one atep further and suggested alternatives to the .

'presentulegai_ayateﬁ.

I.'2°  ; Review of Relévant Literature

L

 a

. Research on the topic of aenteucing disparity can‘
\

::be traced back some five decadea. However, there-doea not .

appear to be a strong cundlative approach reflected in. this



t

v

area. “Rather, individual suthors eppear to have simply -
collected data on a range of variahles which luited specific
,opportunities for data collection. 'Since the research Ain-
':this field has not systematically focused on & common set of
h‘resesrch questions or varisblea to. be measured (together

3with the fact that studies have been carried out using

. numerous methodologies and sampling schemes) the resulting

_literature does not provide a coherent research base. 1!

_ Recognizing this, it is not surprising that our literatJ}e

'review might be seen’ to be SOmewhat scsttered and .
_'unfocused.. While the main theme is the identification and

measufement of sentence disparity, researchers have selected

'3a wide range’ of case factors, legal variables, judicial'

"Icharacteristicsigmd offender characteristics in their

Tsttampts to explain disparity._

I

. As early as 1933 Gaudet cornducted. a study of more

L

'than 7000 persons sentenced in a New Jersey court by six

' .t -

judges. In examining the distribution of sentences across a

"large sample of similar cases, he f%und that judges varied

markedly 1in the extent to whidh they imposed incarceral

+ sentences. "As 1 result, he came to’ the conclusion that ﬁthe
‘eriteria. for sentences are unevénly and capriciously applied-

.. »

'and.the_primaryéinfluence upon sentences is the personslity :.f



- affecting sentencing behaviour.;

.-"1..

of'the-jndge, his personality in terms of his locial
hnckground, education, religion,‘expressive tempersment andxn
sociallsttitudes"?(Gendet 1949' &49) ‘ Hogerth (1971)
-contends that this is a surprising conclusion considering
that there was no evidence produced as to these variables

In a atudy of United States Federal Conrts in.v
. -

"1962 Hood and Sparks’ (1970) observed that the average
sentences of imprisonment ranged from 12 1 months in ‘the
"northern circuit of New York ‘to 57 6 months “ia the Southern.
district'ofllowg_for simiiar cnses (Hood and Snarks 1970:

I’42). Sentence disparity, ‘they. concluded, waS‘appsrent and

-

warrants attention. i N ) SN

Thekourpose of Austin and Williams.study (1977)

was to "gainkf relatively pure,estimafe‘of the degree’ of
sentencing disparity among the same trpe of judges within
.. the same state juris@%ét}on" (Austin snd"Williams 1977:
307). Data were gathered from 47 Virginia district Cpnrtf
"judges attending a state judicial conferencem- After.reading .
Ithe:five'legal_cases,.the jndéea'nere.eshed‘to“recongegd a'
verdict,'and if appropriate,-a sentence.ﬂ The-resuits
'indicated that the overall pattern of. judges’ recomnenda—

~

4tions for the five cases shoved a generally high rate of



-

" agreement.-on the‘vefdict- HOwever, there vere eubotential'

-

varietions)in-the-tyoe'of eentence chosen and.tﬁe'magnitude;ﬁ
" . ' T R g Lo .‘l.-

_of penalty. S . .
.. . - Ca T .o :
- 1Ia addition to measuring the- degree of'disparity

:in sentencing, social scientiats have attempted to explain :,

.variations in sentencing patterns by focusing on a mix of

legal end. extra legal";variables in their analysis.

VN

_.Green (1961) defined legal variables as being' a) the type

Zof crime committed b) the number of indietments,, c) priorh'

'_record; and d) recommendations by supporting agencies.- The

éxtra-legallor legally irrelevent factors usually include

-~ <

éeim’rntE‘andjplace'of birth. e f- Lo L

R P AfgrtfhrLegal'&atiebleei

Sellin (1935) conducted a swrvey of prison o

fpopulation in the United States in 1931., He examined~thelfu

K .-

racial characteristics ‘of offenders received from courts“:

-

;and committed to a11 (sample of 66 600) state and federal

priaons and reformatories for adulta. He eoncluded that

.

'fblacks were’ given 1onger sentences than the natiVe whites'in

only three out of ten offense groupe. ‘The- foreign—porn

~

whites were given longer aentences then either blacks dr



) native whites for all offenses except liquor law

[

violations._ A further COnciusion, which Sellin admits 8.

highly debatabIe, is that race’ prejudice toward blacks would -

seem to be greater in the North than in the South.

-

Johnson (1941} studied the court records of - 645

.adult homicide offenders in North Carolina, Georgia and

c

occurred in Cleveland from 19&7 to 1954. ’Their.findings

seriousness-df the offenSe . ..

‘ Virginia.' He concluded that sentencing practices prejudiced

N,

blacks, especially those who were charged with killing

.

whites. Tt.. should be noted, however,‘that this study was‘

: ,methodologically oversimplified in that he failed to use -

control yariahles,'such as‘prior.recoxd of the accused and T

- - PR . -
Z - . .

[ 4 - *
- ' . - + -
’ - r P - ~

Bensing and Schroeder (1960) controlled for the'

- ~

seriousness of the- offense when analyzing 662 homicide& that

' ‘ ]
-

contradicted~Johnsoan-in that they found no'evtdence of -
racial'discrimination'when seriousn&ss of.offense whé'

introduced as a control va;iable._ S 1'. a -

\ -
v

een (1964) analyzed 1, 437 cdses which vere -

disposed of hy conviction in a- criminal court in

, -
- [ . [

) Philadelphia. The focal point of his research was ‘to

- -

examine the relationship b*tween sentence severity and

"race”. -In some parts of Green 8" analysis,-this_.‘

- 1

' reiatronship is-explored along tuolseparate dimensions;'race‘



[

'_offender s.prior record and degree of violence involved-’“

[

.dimension was reduced,“

of offenders (black versus vhite) and

victims (black versus white).

race of offenders

g The relative ianuence of

't these variables was further analyzed in relation to

legal

characteristics of the case uhich included offense,':

s

rhe study-detected systnmntic.variatidns in the

severity of sentences imposed on blacks versus whites. e

Furthermore,

variable of

victim race

.was included in the analysis.

t

-

I

.

Limiting their anaIYsis to the offender end victim race

.

dimension permitted the researcher to conStruct an overall

il

rank ordering o£ Sente\ce severity hy race.-

- R

Green found

- P PR

that cases involving both a’ black ofﬁender and victim -

received the\least severe sentences-

Conversely, cases;

fnvolving a black offender and a white, victim received a

.

+

these Variations became more refined when the_ﬂ

harsher sentence than those involving a white offender and a-

'

‘white victim.‘

’

I

-

Hhile these findings suggested that blacks ‘were ;d

S

treated different than Hhites, a ‘more rigorous analysis of

'the data weakened this observation.

Specifically,_hf

controlling for legal factors such as crime and severity of-

offense showed that differential treatment along the-race

As a Tesult)

N

-~
T,

.

‘Green concluded.thar.f



' even though there were- sentencing dIfferences between blacks..

and whites, they resultod not from ratial discrimination,

P

. but from-sctual legal difierences in the individual case.

P PR L . L B e
- ' . : : : -

B R SR Q:Personaiitytof‘dudgg.f

. . ’

A

-

A nuhber-of‘authorswsuch-as Blumbergfand~émith

I;(1967), Stanton Hheeler (f%ﬁ&) and Jards and’ Hendelsohn

'.(1967) believe that the personality of judges play a large ‘

'role in their sentencing decision.

Blumberg and Smith (1967) suggested that judges

exhibit and ean be categorized in terms of a8, judicial

.
. A N

._;personality.__ CertaLn characteristics of a judicial

~ 1

'.personality are reflected in roles the judges-seem to

¥
e

—dplay. The research generated dats from a sample of 4, 363

-

e -

i-cases heard in a Central Sessions Court df a- metropolitan—

- ; ' [ . .
\

‘ centre in the United States. .;U'JQ e '-;;

- . - - -

'.Blumberg articulated the following six types of‘

L r - Ca s

- aan - - . . o .

R . - ‘. . . .-t A [ : .

uroles: Co LT . T L ;-

. . - . - * Al ¢ roow -~ - ~
o , , ;

(1) intelléctval = Scholar; . -
U2y politieal'4lAdventurer ~ Careerist;.
o L(3) 7 judicial pensioher,f ¢

~ . 4
[l

o _; (4) hstchet man (hard ‘on everyone)



S ;_ . ;_,;_. (5) 'tyrant‘e.showhoar‘;'benevolent desoot.f'l' :
e e T e = R . ... Co- - . .
-“::_::if:f'gm:i;.‘::‘f- (unreliable.at one moment, géfsfnéiiéc th;fﬁ
- o .- . ne“); and’ ‘ ._ . o
) . yn N {6$: routine - hack.
Ho;ever; evén though BLumberg identified these si; "judiciall'-
:personalities he—éid not show how these‘images or roles
affeet sentencing deeisions. T T'fj': f“g.f )
_ Stanton Hheeler (1968) compared juvenile court-
: J~judges vho—Wore_robes and conductedtcourt proceedings in a‘..x
very “formal manner with those. who were- very Informal fn both‘
; 11;_?;1 dress and proeedure;; He observed that th? latter groun. S
:“:::E;;f:'ii(informai jddges) were “far more”"nroﬂessional in.their .
N . “outlook “this was attrihuted to them reading mOre B
'“f' :_} :‘ .delinquency articles on juveniles. Thi; group was a‘lso‘.T
. 'f“'._v:' qudged to be more punitive in ‘their &ttit%des.concerniné -

-. '“delinquency.' Another aspect of the study looked at the ..

T - “extent to which judges from each of the two groups imposed

lncarceral sentences for,similar cases. The findings were

3

T - . quite'surprising.- Case&.whiéﬁ“here the subjectaomeore .
PR . severe sanctions’ wene assodlated. with judges in:the'ihformal

:_-group who; read more about delinquents, "who read from .

professional journals, who”do not'hear~their“rohes,in court

. 5T » “-
<oy, . ¥ - 4 N
and were more permissive in outlook” (Hood.and Sparks 1970:
. T Lk 62),
a . * \
-~ h -
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13,
The éuthors suggested that the éeveri;yApf'the.'
sanction appears to be directly rglated to. judges’

orientation towards a professional, social welfare

tdeology. These judges view instiﬁutions as being either

therapeutic or shelters from bad homes. - They sée‘:heir T

T

» - - ) .
.actions as being -humanistic rather than punitive. On the -

other hand, the formal judgés;saﬁ-only "good and b;d"
childrenrand were utilizing fhe ;hatitutions in éXtremi.
cases. Thus, éiven the same f;éts, bath'groups.wepe'ﬁsing'aJ'
different set of critefia - :hé ﬂrofessional group weré |
using “n%ed for treatment” ané‘thé formalagfpup.éére using
"need foL detention”.

J;ros and Mendelsohn (19§7i conducted a study of
"cdourtroom behévioﬁr" involving éhree judges hearing cases
in Detr;}t Traffic courts. fhis reséarﬁh was aimed at
observing and systgmatically doc;menting defendants'
behaviour in court and "judici%l role"‘fqg'a samble of
cases. An intéfésting, and souewbat unique aspect. of tﬁeir,
work was an examination of the exteunt to which_the

individual or personal characteristibs of a defendant

influence juggeS',decisipns in court. The authors

.postulated that there was a direct relationship between tHe

level of respect demonétratéd by defendants toward the court

“and the qevefit& of sanctions imposed by judges.



b
R " . The concept of freépectful"fbehaviour was defined .-
“in.2 ways: I S '_~ R

:(i) ﬂdefendants manner of dress, and . o N

A ' o ' Rt o ',

'fZ) .the number of" acts which nhe defendawts :-‘ R J'h.' -

‘performed which were perceived by the judge ' s ‘; -

'_as being either negative or positive. ‘ ) Tl .

+ - '

... Dl . -

"pata from the study yielded mixed findings. e e ”5‘;

.goncerning thg-relationshipzifﬁyé?;'defendants ) e - .

: characteti;tibs and jud egﬂ'decLsiops., First, less, .well- | - ."* )

v

. dressed defendants.dsually eéeived'more-severe sentenees.

1

anner of dress appeared to beea

Among "first'offenders"‘éhe:
] " . ' .. i ,..
'jgood predictor of whether or not .a Jail sennenee would be,

. ~ . -
. - -

imposed“ obserVed differences In the data were statisticaily-‘:T
significant.' Houever, differences whére sentences_involved. _'." L .

fines did not support this postulate; .
| 'The measurement of defendanta laeruai-hehavior_orf

"deneanor". volved”their performance-or oon;periprnance'of

: sik Pin;appropriateffaorév Here again, the study produced : EE d::';: -

'miXed‘resulte..-Defendanré behavior did ‘Hot appear to have

Ca siﬁnéficaot bearing on judges propensity to impose jail S

sentences. Even though the data showed a pattern of the

LI

-amouﬁﬁ of fine deereasing,asﬁdemeanbr improves} differeuces.

P

‘were not.sca;iaricaily'signifiqanr;



.~

relative influence of the defendants' aée; race'and'“statusf:

[

'(measurement by the presence of counsel) " \None ofﬁtheeej

"variables appeared to account for vaniations'inljudgeﬁ":ﬁ-

- - N ‘ - - - . .- -. , .. " ..
sentencing decisions.

"Overall, Jaros'and'Mendelsohn’s stddy'euggested.'
" that some variations in sentencing are related to judges

\
-attitudes tqward certain crimes and, accordingly, severiby
. of sanctionsfimposed dependsllargely on the-personality of ©

the trial judge.

The main strength of the research lies in thenl

T autﬁdre analysis of sentencing in relatian to - legally
,relévanticriteria.: Data showed that there was:a_direct
.,relationship between both the severity ‘of the offeneeland‘
-ftne defendant s prior criminal record and tne severity ptf

'sentenee'imposed. ‘ysing these factore as:independént'

variables, variations in sentences-(i.e.'cHStodial vs .

o 0 bl A

- - non-—- custodial and mean amounts of fines) were shown to be

otatistically significant.--

"

_In summa",. aros and Mendelsohn argue that social

-

'attitudes<and professiona role consi%erations do motivate'

- . -

. judicial behaviour.':The overall lack df conclusive data may

u.be attributed to - the fact that the study involved only IOWer

‘
[

S ) _ L o , e
An additional'component of the study examined the
. 0w . . ' -

.



© .court judges whq deal eonsistently with relatively

structured and routinized circumstances. It could be argued

-

that these ccnditions perhaps minimize the potential

:‘influence of personal factors.f As a result, judges madeh

+

“relevant criteria-

decisions, (or at- least appeared to) on the basis of legally

The data provide us with some interesting

-

suggestive'relationships -=the more appropriately .a,

‘defendant dresses ln,court the- less likely he will be sent

+

‘_theSe studies . is their lack of attention to legal'- Tl

L

to Jail. Houever, this relationship does not apply to the

imposition of sentences involving fines. While courtroom

’

. demeanor is not related to the imposition_of”jail sentences,

. however,_higher fdnés’appeared to we.gibenito the.defendants

Thus far, we have focused ocur attention on a

~ -

number ‘of studies'-which considered the influence of several

+

extra legal variables on, séntence decisions. While these

studies yielded interesting data, any conclusions which

could be drawn are debatable, at-best. The'main weakness of

1
[

variables. In a critique ‘of earlier studies, GottfredSonﬁ-

- T

‘and Gottfredson (1980) suggestnthat problems #ith the

N

research designs and analytical ﬂethods which fail “to.

'cqntrol statistically ﬁor--legal variables in assessing the

relevance of‘?extra—legal variables”™ :have'been numerous,'

fgiling'to’displaj judicial respects" - I ‘ o

1

R~



- .
o .

.1+ S. . . LEGAL VARIABLES.. ~ .. . - R A

'dependent variable was a scale "of possibie sentences that -

felony), trial dnd - defence counsel -sndidefendant's age,f

L. receivedamore severe sentences than those tried by judge -'_*

alone.

" Coqurts in the United States. “ﬁgﬁzsed,nultivariate S

A b . . P L e , . - ..

Recent'researdh ou'senteucing'of-adult cffendersﬂ-

has attempted ro overcome some of - the problems inherent in

ot

: earlier studies. Tiffany, Avichai and Peters (19%5) studied

;sentencing practices in 89 Federal District Courts ‘in the

United States during 1967 and 1968. The research - ) -, h .

concehtrated ‘on crimes of bank robbery, auto theft,i

‘interstate transportation of forged securities and forgery.

Data were subjected to multiple regression analysis.:-The' ".

.ranged from suspended sentence to over 120 months (10 years)

imprisonment}- @he independent variables included type of

. crime.conmitted;:type of conviction'(misdensanor versus

]

:race and prior criminal record.. The authors concludsd that e

the seriOusness of the crime comnitted had the greatest-'

v

impact on sentencing. :The variables “of defendant s prior

record and typc of conviction were observed to be of less_

importsnce. Defendants inVoIVed in jury trials usually

.
’ - . .

. . - . P »
- t - . ' o .

N SuttonlCIQTQ) also used dataifron-FedersL District

T

.

~
.
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.factors. Demograohic characteristics of the offender

" i

B .‘ y | e L '_ . i . - 18:

techniques to analyze the nature and severity of sentences

- p -

‘imposed. Even though this approach permitted a aystematic.

. - .

.analysis of the data controlling for a number of extra legal

factors, the best predictors of both the decision to
Incarcerate‘and the length of sentémce were "legal

-

_appeared to have a relatively small role in these decisions.

.
-

t .
“Within the group of legal factors measured, Sutton

also- observed that some factors influ¥nced the initial

~

Qecision‘to incarcerate while others were more important as

[ K

"determinates of the actual léngth of imprisonment. Aloﬁg

“this first dimension (decision to incarcerafe) the:’

- Y

offender's prior record was the most important factor.

"However, offense type and whether the conviction involved a

¢

Jury trial appeared to be the strongest determinates as to

[
.

whether or not a prison term was imposed- -

N -

Gottfredson and Stecker (1979) conducted a study

in a large eastern metropolitan county (Newark, New Jersey) -

¢

.of the United States- The data were baeed on a total of 982

'dispositiona handed down By 18.. judgea. ln aedition,i

\ - .
P -

.- _sentencing data were aupplemented wiEh information abou&

record anJ probation:reconmendations. . -

. - ' X
' - ./

loﬁfense.factors, of fender” characteristics including. prior

[

.
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“profile of offenders who received custodial sentencea versus :'

LI .. ™ . -

. L . 19.
: ~ ) - - - - N ’ * ‘ .
;. The primary aim nf the study was. to . construct a

IS

]
»

non-custodial gentences. Reaults showed that 58 percent of

the:sample‘receivcd incarceral sentences. Ihese.offenders__

tended tg be ‘those having committed morefserious offenses  —

¥

- as perceivedhhy‘the'judge and legisjatiﬁely'more eeripus.

Gottfredson and Stecker concluded that seriousness.of‘tneir,

.offense, and legal class of the offense _are “the . best

- . P '

. . I

predictors of sentencing decisions-' They suggeat that thc

‘offender 8 prior criminal record also influences sehtencing

. .
2

: but is not as influential as offense seriousness. thle

P . »

~:‘assessing the relationship between .prior, criminal record and

'senténce, ‘the- authors alsotlooked at whether or not prior

”prison terms would .sérve ‘as’a pradictor of sentence. They ,

found that this particular feature of prior criminal record

13

. *had. only marginal influence in the decision making process.'

.
O

- “

'Another arei-of reseerch on sentencing.disparity

has. focused on’ examining attitudes' of.the judiciary in'.

conjunction witch varioua\legal factors on sentencing.- Green

(1961) studied 1437 cases sentenced in Philadelphia during

1956-1957'by-18.judges. He concluded that legal factors

such as the type of crime, prior-record--number of

.~

indictments, and recomnendations to the court accounted for

‘a 1arge proportion.of santencing variations

Coee '.7\‘




1to predict the likelihood of specific dispositions occuring.

_term;‘or;'ﬂi-a non-incarceral sentence. The reSults_

“additiou, hegfound that_as casés "move from the ‘extreme of

rtend to become less stable and. sentencing increasingly ‘

" that: e et o

. . . i K .- : . -

Using an aggregation of legal fectors, Green tried.
. i

These_werg, 1) penitentiary term, 2) prison for a short -

)
*

-fevealed that repeat offenders‘committing a serious.crime o

v

are more likely to receive -a penitentiary term than first

\

.‘time offenders committing a 1ess serious crime.' In .

gravity or mildness tcwards intermediacy, judiciai standatdsT

reflects the individuality of the judge (Green 1961.-147){‘

In an attempt to explain the' reaBOns for disparity

evident in cases of intermediate gravity, Gneen‘suggests_ )

A

.
~~

1y _ judges may;Be_using dfffetent'sceles of
"penal,values”;.and,
" 2) judges may_have different“lméressipns‘of.

the seriousness of the cases.

N

I. 6 Sentencing Models

In addition to identifying the variables which

appear to affect sentencing decisions."recent:stndies have

-



focused on how differences in l'Ju-dicial philosophies may

N .-"\. -

also influence sentencing practices-- Researchers such as

.

. . Hood and Sparks (1970),'and Hogarth (1971) examkne this o

notion, and- 1ih addition, formulate sentencing mbdels which o ?
‘attémﬁt t°-é-131'_j.-f3f'the_sentencing process.a'. T 'l?':

_ As ear1y~asﬂ17642 Beccaria outlined ;arious S ] T,i ?..w
criteria for~ the justification of - punighmen;: Thcse:have: I

. . - 4,
. -

continued to provide a bases for current debates-- He.

,-.. - 1]

proposed that punishment had to be public, prompt and

necessary; proportional in severity to, the seriousness of -l-,.

. L] - ce

the ofTenqe, and at the same time, it had to provide general e
deterrences - . ;' - . S g y
According to Gottfredson and Gotnfredson (19809, ﬂﬁf

L4 -

-the criminal trial process din North America consLsts of two

-distinct-phases; these‘are, a determbnarion of criminal

. . -

‘liability and sentencimg. The sentencipg decision has thTee

" main parts - goals; in{ormation and aIternatives, aLl of.

. h . - a

. - N / .. .
which are complex- While tnere is, an abundancefof'
o TSy B , - .
riterature which discusses' the numerous objectiveés for
~ o RN ? T - R -, -
qentenaingL four of these are the mest uidely'acCepted;‘ ’
- Briefly, they -are;: o , _ ‘
?1) _Deterreace - “"the prevention Oifcriminal‘acts in

] < ST -
tie population by means of the imposition of"

~ . .
L . r . - P ~ . ' &



) - ) . ..I : K . . . -
. - - 'puniehment on,6Er§one EOnvictedibf erime‘.
- (Gottfrgdaom and Qottfredson;IQBO:ul73j, ;

- e ! - [ ) " = ‘

* _ {2y - Incapacitation - refefs to restr&ining the person

. | SR 'being punishéed from committing further criminal
. i

.. aclts. The purpose is to reduce offender s::

Lo : ‘ . ’ opportunities for committing future criminal acts-

oL 3D Ireatment‘ this aim 13 future driented ‘and _j *;_f

| prevhntire.in design - to lessen the-propensit; of
those convicted of crime to commit further crimes. -‘{
It includes all means intended to reduce the ‘: g
offender 8 Q:oclivity toweru future trimiual aotﬁ.

(4) ' Desert - This objeotive has 1o explicit ﬁeterrence
) or treatment aim, rather ‘it 1is to salely express,

¢ condemnation of Eriminal behauiour;
, ' I ) K '
Gottfredson and Stecker (1§?9) propOEQd that an

- _ ' . individual judge, besidemleelecting'nmqné‘sentencing B
. alternatives, may also select among purposes  Such as the
concept of deterrence, {ncapacitation,jtreatment or fjust

~desert”

.

With this idea in mind, the authors studied~the.

Nl

the research were asked to complete forms which
4 - .

sentenciyig practices of 18 judges. Partfoipants (the

judges)‘i

1



: desctibéd theit'judgments'in tetms of various factors,:

-

-including the identification of sentencing purposes that

'they defined as appropriate to each case. The.data were

~

collected at'the tinerof sentencing and involved—976 cases.
" The resultg showed that judges did not usually

select only one aim as the single purpose'éf the sentence. -

.Rather, it was more typical to mention ‘a number of

pnrnoses. The main purpgse most frequently identified was

rehebilitation (36X of the sentences). Retribution was - -
cited relatively infrequently (17Z) as being the main reason

v

for the sentence.

Hood (1962) studied variations in sentencing amdng

ra

‘12 pagistrates courts in an urban centre during the years

-~

1951 to 195%4. Hood argued that differenees in sentencing’

are. not ettributable to the type of offenner or offense -
. . . .

" confronting magistrates. Instead, he hfpothesized that

variations in sentencing practices are the result of

different "policies” of the magistrates_eoncernen.
As a follow~up, Hood and Sparks (1970) att;ibuted

sentencing disparities between judges to dieagreements on

the goals‘or_nhilosophies of sentencing -and tOHdiffetenCES

of opinion ceoncerning the effectivenepe‘of'nifferent,

i



sentencing alternatives. They snggested that sentence
variation does mnot necessarily show that’ judges do not

",

follow a consistent set of policies or that they are not

rationaf} Instead, ﬁood and Sparks propose a simple model

whicn.defines tnree sources of sentencing variation or

dis}arity:

(1) individual Judges may be” following. different
sentencing policies, which make different

H sentenees appropriate for the same type-of case;

(zy - different judges may be receiving different kinds

-

'of iﬂformation about the offenders whom they are
sentencing;
¢3) they may be.hlassifying offenders and/or offenses

in- different ways, even though tngyzreceive the
same type of information about them and haye 'the
same genefal-aims in sentencidg (Hood. and Sparks-

1970 154) . _ ' Lo

' If'bne of theée tnree conditions'is operative, a particular

.

judge may consistently follow a policy of ratioual decision—‘

making but, disparities in eentencing may still occur.

- R ’

: Research pertinent to this scheme.-'that there are

objectives uhfch judges are trying to accomplish which are '

related to the sentences which they impose_- has been.'

carried out by Shoham (1966) and Hogarth (1971).".

(s

[
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Shoham (1966) conducted an evaluatiod of

-

- " semtencing policy #n the eriminal coﬁrts,ih Israel.

- . -

Research data were drawn from sentences imposed by nine ™

. judges in 3 district .courts of Isreal during the year 1956.

By examining both the actual sentences and the reasons for

the sentence given, Shoham concluded Ehat.variations in
sentences could not be explained by differences in offense/

6ffendep'characteristics. Rather, some yaiiﬁtioqs were

dirqétly'attfibutaﬁle to divergent seniqncing aims and -

‘differing attitudes amongst the judges. .

. s Lt o Hogarth (1571)'conduc;ed a study of sentencLﬁg
. M . . S ' .

T
N

) behavibur-oﬁ judges ' in an a:ge&pt to answgi the fdllowing"

I questions:, g Lo AR o

- N 4

"Why are there incomsistencies in sentencing
_ L.+ -practices fimong Ontario magistrates? Are théy"
i o . «. 'simply due.tg variations.in the cases coming.
’ ' '”' . . before different courts? -Are they due to
L oo " - differences in- the'éocial contexts in which the
Sor . . courts aré-situated? -‘Are they due Eto the personal
- e ' ‘characteristics of the magistrates concerned? .
(Hogarth 1971._12) B I L

- e
a e .o LI

SR L The genéral research schémé”invdlved cohfrdenﬁialg-

. [ .. ' it

interviews with 71 full time Ontario Magistrates over a .

fa. R per;od oﬁ six_monrhs; The 1nterviaws focused on ‘a’ number of

.. . B ' .
~. . . LI [}
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26.

-

ddition, Magistrates completed a self-administered

aw ]

.‘éfeoriticdl_and practical issues in sentencing. In

questionnaire probing\certain dimensfons‘o? their attitudes
- hY .

-

.~

towards punishment, crime causatiou and other related

issues. Annlysis of the sample provf’%d the. researchers -

- (R [

with a proﬁile of:Magistrates background ch{f&&teristiesi; R
It showed that the maJority -

L. .

i ; Ql}:f came from business or- professionel families,
o C(2) "7 ware legaIly trained in the 1aw (702),
-’ “Cil' 'T.j acted.es deience eounsel prior to appointment
. Tl ; c (87%) and had at- least 10 years experience it theg ¢
o . bar prior to appointment° - f,_:-':..ie,u ‘~‘
:(dl, L '.had military experience; '-“‘;‘1151'A: :
) {5)1 fpil haa close formal Iinks to the e;mmnnityj goi were

‘active members of servicefEIups;:and

htﬁ)lnl ‘“franéed in lengfh pf judicial‘experience from one.“ <.
year to 36 years with a mean of approximately 14

',Penal philosophy or the belief in reformation,

‘general deterrence; individual deterrence, punishment or” -
-ineepeeitation,-oes;exaninedf ‘The study showed that
,negistrates rated.refornetion:asutne.mosc.important penal

.» philosophy. ,This Qes tolloﬁed_b}:generel deterrence,



t-

incapacitation and punishment, respectively; Magistrates

_differed widely in their views concerning the relative

.

effectiveness of different-kinds of penal measures.' Hhile

B0 percerit of the judges in the sample believed that

institutions vere effective in treating offenders, 66

percent believed that probation is effective as a general

deterrent. -In conjunction with {his, the interviewa also
revealed that magistrates believe that #unishment is good :
for offenders.- This enabges them (magistrates) to believe
that they can punish and treat offenders at the same time”

(Hogarth 1971: 363) -Overall Hogarth notes: : Interviews

revealed that mosv magistrates were guided in choosing among*'

various sentencing alternatives by a number- of self imposed

guidelines, and rules- pf thumb™ (Hogarth 1971: 77).

Magistrates views regarding .causes of crime were ..

found to be related to their'penal philosophies.‘ Belief in
reformation was assoclated with a more complex view as to

the etiology of crime. "Magistrates appear to. interpret

selectively the causes of'crime'and the amonnt of;pathology

exhibited by offenders 1in ways which maximize concordance

with their personal objectives in sentencing” (Hogarth 1971:

85). ) ' . ’ . ‘-‘- ’ .. 4

-
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. Hogarth also obtained measures of judicial
behaviour by analyzing the aentencing practices of Ontario L
“Hagistrates for 1966 and 1967-' Statistical analysis
'revealed a relationship betweén Magistrates attitudes.‘
:toward sentencing-goaia-and'their_senrencing deciaions; '
.Moreoyer!‘it_waamahown‘tb3?3tbe,reiationsbio bétween
“Juaicial‘attitude; and-ﬁddiciaitbehaviour‘cannot be-
'described‘purely in terms of a simple punitive,.non—bhnitiye

dimension but in fact can be associated with a host of

attitudes‘such_as intolerance-of:deyiant‘behaviour ‘or the
toncern for "general deterrence”. - -
findingslfrom.the,stuéy are very.conclusive 1ﬁ__' f??+;‘;

-ithat.ﬁariations.iﬁ”sehtences were-foUnd tofbe-aasociated"

' with differences in the Magistrates 'attitudes. fit.ia
) ) [ v .

.suggested that the,z...judicial process 1is not ‘as uniforml
'and impartial as many people would hope it would be
.(Hogarth 1971: 365). .

' : min aodiéion to‘tbis,‘éome'of“thé researcb'tindinés
identifiéd'a-tewtatiéenreiatioﬁehip:becweea'Hagistrates‘
.backéround'characteristice'and tbeir viewa on‘sentencidg ..
aims. First, brofesaional family background was associated
.with being treatment'oriented uhile magistrates from working

class, backgrounds appeared more punitive. -Second legally

trained Magistrates tended to be leﬁs "punitive in their
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:outlook and had a’ more creative and flexible app:oach than

-did lay Hagistrates.

Hogarth also exami ed Hagis 'ates‘ use of case

'related'information.in sentenci They considered
information regarding.fenily bnegground, criminal historx
:and emoloyment reeord-as eeeen?ia}..'Hohever, the research
;toneluded thet.tne identification of eSsentiai‘fnformetion
end'tne relevant geights at}ached to difterent categories
.dere consistent with the‘penal'philoeophiee of Megiet:etes.‘
Coneerning.tne assesement_of cnqe'related .
'rnfornntion, hogerth{s-reeulte:shoneﬂ that wniIe there was

"esea hiéh level of~agreement.émong Hngistrates céncerning

the severity of the crime,'there daé oonsiderable
';disagreement among them in their perception of the offender
angd . in the possibilities for tfeatment” (Hogarth 1971' 376).

. ‘Furthermore,.Hagistrates tended to interpret

lnformation'tn a wny'tnet_was-pbnSistent with.their personal
) _beltefs.' "Tnevnagietrates hoioing étrong‘yieﬁs about the

_necesstty of deterrenoe end nunishhent‘dio not.see offenders
as haéing serious problems 1n their family 1ife- tHogérth-
197'1:, 376) While those Hagistrates holding rehabilitative
-views found' d great dEal of pathology in. the offender -

v

background. R



Data were also presented conCerning the

'organization and integration of 1nformation used by ;
Magistrates- It appeared if one txeats Magistrates as an"

aggregate, that the most important determinent of their

_decisions was the degree of offenders culpability in

commission of the offense- ‘The.srudy-showed some

-hagistranes consistentlz gave wpight to one or more of the'
‘purposes of sentencing while totally excluding the others;
This pattern appeared to he established independently of the
‘sentence imposed or the typelof case involved. It was
evident nhat different MagistratesAchose similar sentences

-

lthrough'quite different mentalJproceSses.' For example, one
. p . ‘ AL ) -
Magistrate might impose i lengthy term of incarceration for
the purpose of rehabilitation while another, in-a similar
case, might impose the .same sentence;ﬁ\f ‘for the aim of
punishment or deterrence. fherelwas/also a tendency for
Magistrates to filter out and~overlook'those elements'of
information which were not consistent with the sentence they
had in mind - in an effort to minimizepinconsistency.‘ -
. Stuart Jaffary gﬁgﬁi{hi;?entencing‘of Adults in ' '

Canada™ (1963) collected data fromhcourt.records nith a view

to showing’ variations in sentencing by judges in different

L
I's

provinces. From his analysis, Jaffary was able to show that

J
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En offennec convicfed of theff:unden-SZO0.00 Jas‘néarly ' )

twice as likely to be sent to prison 1n Quebec’as in'some

.

_'other parts of- Canada and almost fivg :imes as, likely ‘as in

. Columbia. ' PR . e

‘that ‘it (like manmny pthervstudien)-
statistical exanination,o'
- statistical records - usu

‘that the'uSual procedur

-
»

Ehe provinces of Manitoba,‘Saskngcheman, or British '

-
- M o=
-~ . . . .. . ”

In commenfing‘on Jaffary'é‘study, Hogn;tﬁ notes

- -

s restricted .to a'

.sentencin nased.on.ofﬂiciak

1ly police rgcnfds-' He stated

s to'“collect‘ac muchninformatidn‘

as possible concerning the type and severity ‘of ‘the offenses

commicted the backgrounds and characteristics of the

offenders concerned and the nature of the sentencing

decisions made” (Hogarth 1971 410). This form of research

is termed the "input—output” or a "stimulus- response md/cl

with the input, being tive facts of the case and thé'output

being the respouse of the judge. Another term for this

approach, according to Hogarth, is the "black box" model, as

"nothing is known about the judges apart from the decisions

they make.

Since the. application of this model concrois for
"input”, any disparity in sentencing is usually attributed
to the attitudes or personalities of the judge concerned.

Researchers tend to infer judicial atts;udc directly from

-



e

‘“Eyen though iuferences aﬁour’eenfenciné behavior based on

o~

..“ . . R . - . T; ]
rigid, ef cetera because thelr sentences appear to be so.

+ 1

judge s personaliny may be inaccurate, proponents ‘of this.

. - -
- -

methodology tend te formulate firm conolusions about this

‘ S
relationship. In.addirion to this inherent problem, Hoga

]
.
- ¢ -

_cited 3 otheTr concerns." : .

beighrs attached tolrhe informafion\qctually.
. ronsidered} and,. ..- -

(3) c the'researcher'may rake into ‘account sqme

hjudicielnbehéviour - f.e. judges .appear 'to ‘be toughmindeéd,

“a

[}

rth

~

e

(L) . it is. possible\that informetion obher‘then tha't
| | knoun by police is affecting the decision of. th
. bcour{t’- j . - . - : . .

(2) - ) :he.researther ‘and the tourt may diifer id‘thé'.

informetioqldhich qu‘never.bi;ced before the‘v

_court. o e -~ ‘ -

In 1ight of the potential shortcomings of both

-

"input-output model and the phenomenologial model (Hood

the

and.

Sparks (1970) and Hogarth (1971)), ‘we examined Hogarth &

research_which tested the_two models‘iq,fbrms of their po

wver

to predicr sentencing decisions..'The inpot-output model |

assumed that significant facts are 1imired'to"legal




.33- . o

" variables'. Conversely, ﬁﬁe phehohenoloéicei:dbdéllis'b&eed

~gn 'the 1‘meanings that judges attach “to facts, 1aué, ideas

"~

- and peoPle who they deem significant -'".;ﬂ

' Hogarth' s study showed that Hagistrates :end to .

L4

1n:erpre: their-environments differently dependrng on 'their.

personal-vglues and 5ubjective goals.
“The model which emerges from the.'analysis is one

. that sees sentencing as a dynamic process, in. which =
the facts of the cases, the constraints arising'

-  out of the ‘law and the social" system and other
features of the external- world.are interpreted,

~ assimilated and made.sense of .in-ways compatible

ST -with the attitudes of the magistrates concerned

(Hogarth. 1970 343). . ‘ o ] : ' ~

’
-’

4 ‘ .- L

The study aodbluded'chat the phehomenoiogieal
model was considerably more poweriul-in'pfédic&ing

. sentencing decisions thah‘the ”inpht‘bufputg‘model. —Onij.

- - »

'nine percent of the senteucing variation was’ explained for

-
4

by defined facts, while 50 percent of the .varifation’ was

-
o

accoynted for by backgroqnd information.about the judge-_ As: v

’

a result "...sentencing waa shown to, be* & very humam.

brqeees" (Hogaréh 19?0: 383).

~
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I. 7 ';Receht Studies focusing on seﬁtence‘diapafity

= ~ . . ek,
Over the past three years, the Department of Justice, Canada

.

- . . 1 ) .
has taken several initiatives aimed at gaining & better

undersfanding'of sentencing pradtices and dispositions.

*

Specifically, the. department has funded a number of'researéh-,'

projects which directly address the‘issﬁe'of sentence
disparity. Of particular interest are two studies which

will be highligﬁted briefly in the remaining section. -

!
.

" I. 8 ' Appeal ‘Court Study

Thé‘impetﬁs for thié_pigce of research was established in
reshonse-to an i@ter-debartmehﬁal sentencing project
s;pported by the Deparfmént of Justice’and tﬁe Hinistry of
the.Soliéitor Geﬁeral--wThe majo; task o the‘rggegrph was
to ;eview_the p&inciples of sentencing éma afing from.
‘decisions handed down from Provincial Courts of Appeal in an
attempi to provide longer term iﬁput into the Crimiﬁ;l Code -
BeV1ew. Basically, the study attempte& to answef-two |
important questions: 1) What general principiés qﬁidé the -
sentencing decision of j;dges? and, 2) How.are the

. & .
principles applied?:



- In addressing these questions, data were extracted from all

gvdl;able deéi&ioné yhich had been reduced to qrftidghfqr

the‘peridd cbmmehciug Jaﬁuary-1977‘to Qctober 198b._,The

folidwing‘elgqents:

3)
4)
5)
6)
7)

8)

1)

 data base consisted of 1263 cases, and included the

\

fzjral Court jurisdiction;

yedr of judgement;

offenses charged;

original sentence and original plea;
so;rce of the appeal;
final-sentence;

social characteristics of the offenﬂ@t; aﬁg

offense factors or characteristics. _ I

Generally, the results revealed that Ontario courts were

more than twice as likely to intervene (that'is change the

sentence) than were_thé Quebec, British Columbia or ‘Alberta

Courts.

In addition, those éourts which intervened_(Ontaxio

and Newfoundlaﬁd) were most,K likely to describe thé'original

sentence as "too hard” while the non-interventionist courts

described the original sentence as “too lenient”.
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36,

T
- -

‘In 41.1 percent of the cases, no specific.

" principle o% Bentencing was cifed{_'Ihe overall distribui{on

- .

of the 'data for this item was as follows: R

v
Y

-«

1) 34.52 - geneéal deterrence;

“* % 19.7% - rehabilitation;

L]

3) 4:81'4 specific deterrence; and,
R 4) 41.4f'~ no pfinbiples'éipgd.". oo

The study aiso showed that judges in different provinces

)

emphasized different general principles. In addition, those<

courts. which foundm?hardness” more unécceptable than
_Aﬂienigncyf, in te?msroﬁ the sentence, weré also more likely
“to emphasizd_rehabilit;tion as a principle for varying the
” sgnbence.. Judges‘who emphasized the principle of .
-fehabilitatipn also cited thé.perponal or social

— ‘ . -

§harécteristics of the offender in jugtifying'their
1ntervent;o£.-“?here appeare{ to be some assessment of the
_:ehabilitggion potentl?l'of the -offénder” (Himmelfarb
1980:28). | )
| ?arl-of‘ﬂimélfé;b‘é analysis examined the
rélationships between 6%fénse characteristics and the appeal
e;urt‘s deéisLon.for‘a particular case. -The general

conclusion drawn 1s tHat "type of offense" did not appear to

influence decisions to intervene or not. When intervention

N/



specific offense charaeteristics associated with certain

aggrapating or-mitigating circumstances- _The data revealed

c by manslaughter - degree of planning and use of - .

_took'place, hoWever, the sentence was most likely to be '

‘increased for crimes of violente and moat likely to be ._'f R

H ¢ - \\ ¥ s .
- - . - - "o

reduced for property offenses. In oonjunction with this

part of the analysis,.Himmelfarb also looked at more

- -

crimes; these were sometimes identified as being eitHer

1
'

-the followfng patterns. o ‘_'. .

. . - . M
b - ..

tl) o robberz - degree of violence and use ‘of a weapon, :',"'

I

were; cited' . -, . N -
‘ . - - ] P -

-f) - _ drug offenses - amopnt and type of drug along with

’ - —_—
N\ W

the degree of planning Were cited,. o

~

3) - assault - amount ‘and type of injury along with the -

’

offenders 'relationship to the vietims were cited

and, . - ’ T : o -

r

- - P

weapon.were clted.. :

- N . - -

»

N ]
. -

Unfortunately,-Himmelfarb did not report how tnese :
kinde of factors might have influenced the courts dec¢isions
to interyene.or_type pf intervention.‘ When analyzing the
characteristics:of tﬁeioffender in relation to appeal court

decisiohs,mHimmelfarb:fdund that.tne cgﬁrts often reduced



the senten¢e5 for youthful offenders and increased the

v . . 1

-sentences for offenders aged 30 to a9 years.. Those who HereJ

T B - o= . - v " e Y LA -

'-designated ¥-1- young, 1iving at. home‘ employed part time and

with no criminal record had their sentences reduced in. everyﬂ__;'

case. - A revious record’or lack of it, was-cited-as-an .
P

important factor (either mitigating or aggravating) in 93 8%

of the qaaes. Furthermore, as the severity of the offense

- [

increased so did the likelihood for the previous record (or

Iack of it) %eing mehtioned. 13,'_4' Coe ;': . '_ ,:

v

In additioh the author found that the appeal

.J . - * . -

'court vas most likely to intervene in crown appeals and the :

1 - '

A

-crown 'wag more likelyjto win its . appeal than was thef
defence; It appeared that the juﬂges felt that sentences

—being appealed by-the defencé were toq high‘ and thoae

. . - . ) ' . \
-appealed by the crown were "too low". ’ ' :

" ’

"

Overall, the study.concluded that -the appeal qbu}t
) B T ' .- . ) ‘.- i
. would be well served by: a) a resolution of ambiguities in"™

general sentencing principles; b) a ¢lear artieqlation of,

these principles and the.general factors:to-bé considered in
sentencing; and, ¢} a set of guidelines which are paeed in °

e

-

the "...empirical evidence of the consequences of particular.
kinds of sentences for particular offenses and specific
, < -

offense and'qffender_factore" (Himelfarb 1980:87).

1]



L. 9;--"‘Analysis of Sentencing disparity in Two Canadian
; S e ﬁCqmmunitiesn_._}‘t T e e )
Brantingham,lseavon and Brantingham (1982)
‘:tnnducted an Analysis of Sentencing Disparity in Two' SN
Canadian-Gonmunitiesm‘ :The'study consisted of a. secondary

~analysis of sentencing data pertaining tn 1egally aided
' cases for 1979 and 1980-.-A“sample of 2 000 cases,
representing -the cnurt load from-Z communities, pronided tne-‘

"\.data nase. The study was, designed to explore..

- R

1y JudicLal disparity T'disparity Anm sentencing that
.could be attributed to v riatiohs in judicialgn
behaviourp .

E 2) gourt disbarity.j dispaqity‘in‘sentencing_thit
couldibe”a}tributed to variationrin oVéraif court
nractices;f‘i

3) crown disparity - w;ether.there.was'disparity in.

»

.Crown deCision making, .and,

A)”' co- accused disparity = whether co-accused were

treated in similar fashion._.

anh
. . . E
- ' . . BN

In analyzing disparity in this context, the authors-focused
on examining three types of 'sentencing decisions. These
vere: ' L . ) -

1) stay/withdrawal decisionn

2) sentence-type decision, aund,.



y

'3) ,senﬂence length decisions for Jail terms.,

Using these decisions es the dependent veriables,-the

> = D

authors identified four categories of independent variables

-

'which were used as predictors.' These Werer

: ‘1) facts cf the case,

4

. - . -«

) 2) characteristics of the offender,.

-

3)° system operational factors, andh

- 4) Judge characteristics. 3 ~' - e

- 3 f ’

Brantinghan et. al. found that 34 percent of‘the .

ZUUU cases ended. in a stay of proceedings or withdrawals,

“and 17 percent failed to appe&r. The remaining 59 percent

-

were tried in court and disposed of in the following manner:

'jaiL sentences - 30%, fines -_40%,'commonity service-orders
“-'301,-probation - 15% and didcharges - 52.

The authors drew tné_folloning conclusions about

judicial disparicy:” " L

-

v

1)': Judicial decision-making was mostlstrongly related
‘ - to the factslof-the case, prior record information
.end qggreyating and-mitigeting.circumstances;
©2) tnere nere'differences in sentencing patterns -of
judges who hear%{a high volume of cases as

compared to-judges hearing fewer criminal cases;

3) gudlrey pleas were associated with longer'probatiin/

orders and lower fines; ‘



&

41. -

4) individﬁals répfesantéd by a public defendei___ -

received fewer jdil}Sé%tences—than clients of

.

private counsel;

5) sentence length‘déciSions were positively

-

correlated with measures of offense dangerousness

andfhabitdél criminal status; and,

6) wfthdfawal of charges were positively correlated

with lack 6f a prier record.

=

Anotﬁer.component-oﬁ-the sthdy-which'is

particularly relevant to our interests, examined variations

L .

in Crown Cdunsel decision-making..‘Uoncerning this, the

authors note:

»

- "Crown decisions potentially iniluence all major

sentencing decisions and, in fact, conqrol who is
prosecuted. Crown has much discretion,  possibly

"more discretion than a judge. Crown can stay or

withdraw charges; a judge can acquit. There is no’

formal appeal -of Crown's decision to stay; Crown
or defence counsel can appeal and acquit a _
sentence” (Brantingham, Beavon and Brantingham
1987:87). " ‘ ol

-

In looking at the decisions of prosecutors, the

y

authors found that certain variables were good predictors of

stay/withdrawal decisions., These were:

%

-

-



Y

1) lack of prigr record; - .

2)- extended time period_sincé lést conviction}-add,

.
. - L

3) defence counséel's willingness to enter into

discussi&ns.

'

“In addition, the study suggested that Crown

Counsel decisions were based “on aggravating and mitigatlng

L
»

factors as well as comnmunication with"the defence.

'

Overall, the study revealed a high hegree of
.fegulari;y in decis}oné about® sentence length, and case’
facts wérq found to be redsonable predictors of sentence

type. Finally, the authors suggest that understanding the

dynamics of how Crawn Counsel make decisions. is, in-.many -

~

ways,. agffundfménfally.impo:tant asturnderstanding judicial. v’
.-“'” L'-b""; .. “ae. s o v s R i L e

s

decisiow—making. Brantingham et. al. argue ;hat_EaSe facts
and provability of a ecase should matter most in court

Hecision-making. Th'is is'not; however, what the crown Seems

L]

to be focusing on. Instead, {t appea;éd_thé; the

discussions with defence counsel, and prior record (or lack

- . . . ' b [ .
or it) of the, 6 accused Seem paramount. .

14
- S T ; . ot
flﬁ-cqmparison-to the unanswered questiohs
surrounding Crown decision-making Judicial

decision-making seems straight .forward.,”
" (Brantingham, Beavon and Brantingham 1982: 88)

[
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. -Crown 'do make important Hecisiopuns that ‘'should be_ answered
i . R ) t -

uithfﬁ the_éenqral disparity issue. L T

' i. 1o Summary - -
~ K N - . L
- " 4
- . ".As we mentioned at the ‘outset, empirical research

.
’ .o

*on sentencing disparit& has explored many avenues in an |
. '<._ - - '- ’- -

i AL

attempt to identify and measure salient variables which -

might influence judicial dpcision-making. As our literature
. ~ " . - . B

i review indicates, this effort has encompassed a ¥ariety of
approacnes ranging from 'ad hoc-data dregging-;hvolving"gut

level' ngqtions ta systehatfcaliy-tesiing more %ogicélly

deLiQed hjpothesis;

Even though wmost of the studies'discussed'have"

e i ) ,,‘ o~ ) . i - ) - o . .
.“focused their_ attention on the role of the judiciary 1o’
. ' i -\ - - i
senténcinyg, .many of the issdaffv"sed (and factors used to
. . L '

,

explaid variations in ‘sentencing decisions) involve the same

kinds of information ‘'which prosecutors are exposed to and
.o\ ' ' '
-must use in their own decision-making.

* N . R ¥

. Quite simply, it 'is reasonable to assume that a

prosecutor will consider information about case facts,»
1 B -

- offender -characteristics and attitude of the judge‘(when
knowh)'in his decisions to proceed with prosecution, prepare

. his case,and'speak tb sentence, . With this in min!, f; is
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P . . . Lo . . -
.

encouraging to see mgéearchars like Brantingham et. al.’

' - -

- +

(1982) expand their work to eqcompassAEhe }dle.of Crown
P - A - . . ‘

Counsel in the sentencing process. . -

. T : : ‘ i
Another shortcoming of studies on_sentencing

- ]

disparity has been the failure of resea:éhers to translate

*
. -

their findings into a pragmatic.todol for assisting pblicyf
makers in thé justice sgystem. Sﬁecifically, how can” these

data be used in assisting policy-makers to resglve problems

‘résulting. from sentence disparity. -

.
[

finétead of dealing with the consequences of -~

- " 4
sentencing disparity, researchers have formulated proposals

.
.

tor reducing the occurrefice of diSpafiFy; Some of thesge

re examined in the mext chapter.’

proposals a

i . A

Al
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CHAPTER II -

[ P L \
-

-

METHODS FOR REDUCING ' _ .

o UNVARRANTED SENTENCE VARIATION _ - . .

»

. + . -
’ R B - V- . . .

Keeping.~in @ind same of the studies which yE

+

discussed in the last chapter, it 1is probably fair t'o

suggest that much of the research on'sentenpin& disparity ’

-

has been purely ad hoc in naéure ;aa fimiteﬁ mafnly to
déscriptive analysis. While much of this work ﬁas a cert;in
intuitive appeal, it can also be criticiéeé.as b;ing . .
somewhat 'soft'; saﬁetimes ghe;e:;tudiés.represenf litklg

‘more than a:ugak't;ht of notiomnal hypo:hesinu;ing Ioosély;l

A Vs
formulated analytical methods applied to an 'opportunity”

éamﬁle. At best, most studies describe thé problem Bur fail

to expiore-vfable solutions. PR .

The net Tesult of the kinds of weaknesses ciced

~ - ]

A

above-1§ that much of the research on Sentencing_disparify

-~

has not been useful for assisting policy-makers In
formulating initiatives to reduce unwarranted or
unjustifiable disparity. Instead, a separate body of |

research and policy development aimed at this objeqtive.has



-these are:

emerged.; Over tﬁe'past five yeafs, a number'df .
jnrisdictions (particularly 1n tﬁe United States) have

)

prapoSed various strategies for dealing with this issue,

. -~
4 - .

. N
. . . . -
- . r .

, (L) - -senténcing'cguﬁgils;"l K
t. oo (2)1 . sentegbiﬁg Ensti#utes;. . ‘ .
(55'? flat seﬁggnéinét' ) ) f
o b (&; : .presumptive seﬁtencfng; N .
- _(5) o appell;te reyiéw; and, -
K - (6) . :xséwﬁe;cing gdi?elineélﬁ‘ ‘ .

- ~ The remainder of this chapter brgﬁents a brief .

] . 4 L. .
overview of these measures. The focal point of our

-

-

discussion is on sqnténcing guidelines since this'approagh

has received the most attention froti .the research community.
- 1 ' \ o . f l

C M .t -t
/ .
[

I1. 1 'gentending<Councilsr

]

~

- ' Over ‘a decéde'ago,_the judges of the United States

Districc Court for che Eastern District of Michigan began a

fseries of wegkly meetings’ aimed a; showing their concerns

abéut sentence disparity 1Ffahkel, 1973). _ The format of

¥
i

these sessioﬁs, later dubbed “sentencing councils" was as

-

follows:.

- A judge who in hearing a particular case, along
' * with two of his brother judges receives a copy of
2 pre—sentence report for the case.- Each judge
, then reviews the report independently and draws a
' " conclusién concerning the sentence that he would

-
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impose based on the pre-sentence report.’ The
judges then convene as' a 'group, usually with a

PR probation officer in attendance, compare their
o preliminary decisions and further discuss the
case. . - .

Tﬁe-sengence which is ultiﬁétely imﬁosed By the
preéiding jﬁdge'may be the same as his init;al decision, or
ma& incorporate thé f;éws'of ofherg in_thé gfohh.

i " Research data based on monitoring the use of this
.séﬁeﬁelin sekected courts yielded-somelvery.iptefesting
findings: -

(lfj' ~"in a large percentage of;cases, the‘sentencing
judge'appgared‘to shift from his initial decision
to a sentence which instead_refleéted the views of
his brother Jjudges; ‘

.(é) ' ' ;he group process had a moderating effgcﬁ on

individual éentencing extremes - that 19,.'harsh"
ju&geglappe;red to become more ‘ienient' while

'lenientf j;dges appeared to grow more 'harsh’;
(3) overall however, judges appeared to {mpose more

lenientﬂsentences.in that they gave éhor;er-pripon

terms énd utilized'probation services'more

frequenﬁly (Frankel, 1973).

Diamond and'ieisel (1975) evaluated the
performaﬁée 6f senteﬁcing councils 1ﬁ two federal district

¥



~

courts {(Northern District: of Illinois and thepﬁéstern_
Distrié: of New York). Judges in these ééurfs followed a
process which clgsely_fesenb;gs tﬁe'operétion:pf sente;clng
counciis.‘ Even though, presenfence reports ue}é not part of-
the decision procéss, the trial judge conferr;d - before

" pronouncing sentence - with his ﬁrothef judges in order to
determine thelr views on ;n appropriate sentence.’

The results from this study shgwed that this
collaborative decisioq-nakingupyoéess only produced a modest
reduction. itn the observed leféls of sentencing disparity.
Thé upe of a pr;/post measurement tesearch design permitted
the researchers to compare disparity.across two tlme
intervals; the first, being an interval prior to the
introduction of this approach and, the secona,'examinfng
sentences meésed thrdugh the.use of this schenme. _}Q
relatlon to measurements of "mean” disparity for a saople of
sentences, this approach appeared to redute the ievel‘of
obsérved dlsparity from 37 to 33 percent {n the Chlcago
Illinois court and from 46 to 41 percent In the New York
court. In a general comment about the use 55 a
éollabp;ation approach to Judicial-decision—naking, Frankel
(1973) states:

“Perhaps the maln obstacle to the wider use of theh

sentencing touncils is the reluctance of judges to’

fnvest the added time for considering thelr

colleagues' cases and for meetings”™. (Frankel
19773: 71)
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Another argument against the use. of sentencing
'councils is that such forums are a threat or an affront to
the 'independence of the.sentencing judge. Proponents of
sentencing councils re ject this position ia light of the °
- fact that the sentencing judge still retains unfettered
-pouers in the determination of sentence.

Kress (1980) contends thac in times of'serious
economic restraint a low priority would be given to

expending resources uhich would permit three judges to

o'

perform the dutles of one judge. He also suggests that

certain problems woulq arise concerntng the procedures for

o

-

assigning cases to sentencing councils. Assuming that all
Caaes need not or uould“not (because of tine and norkloao

. . ! o .
- constraints), bhe considered by a sentencing council, what .
ériteria uould be used for case selection and who would set
“these criteria’

5

- Sentencing councils do not have the potential for

H

affecting the root problems of sentenclng-disparity_- “the

.

absence of'precise.rules and corollary excess of discretion
" left to the deciders (FranEel 1973: 72),'Houever,
preliminary assessments of thelr use suggests that they may

be superior to the traJ{:;:nal approach of permitting an

_individual judge to make an‘in&epéndent decision about
) ) & '
sententce. ‘

. . -
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. R . - o . . . . \
Frankel '(1973) proposed a very basic apptoach to
reducing the potential for disparity in sentemcing. His

sugge%tioﬁ is, quite simply, to "improve the judges~. He

expresses support for the use of sentencing' councils as an

. N . . . ~ 1 .
“%4echanism far judges-exchanging views and developing a
oy . . f . ’ ' C e ‘\‘ Y
collaborative approach to decision-making.. Further to this

I
Y .

Frankel suggests that external resources should be allocated

= through the establishment, of sentencthg 1nsﬁibutés,_touard
better training of judges.

. ~ In 1958, tﬁe-Coﬂgness of the Unitéd States 2'
tntroduced provisions for the periodic éonvéning of tralning

1 &

sessions commonly referred to as sentencing institutes.

These institutes provided the forum for br}ngipg“together"'
a © . " o
judge’s, United States Attorneys, specialists in sefitencing

-
-

models, criminologists, psychlatrists, and .others who could

1

\ - . . ; .
contribute to problems of disparties in sentencing (Frankel,

1973). The purpose was “to promote the fnterest of .

uniformity in sentencing ﬁrocedufes by studying, diécuésing,'

+

and estaﬁliéhing the ctiteria for sentencing those conbipted'

i

of crimes and offénses In thé Courts of the United States”

-

(Frankel 1973: 62).

. o



Even: though the introdugtion of sentencin&
AR . S e

institutes was .met with much enchusiasm and optimism, “they

v P

. ;
" do not appear to have been implemented to “thelr fullesr

i

potentiaI. The main cri:iciam was. that their use has been

. . ) ) : ;;
limited to selecnedﬂjurisdictions, primarilv only at the
stéte'levei._. <o - Ll -

Y . !

In 1974, the Council of‘Jnges.of_the National
Council on Crime aﬁd beligdenei;.speoifgcalLy'devetedAa

cﬁapter to “Disparity énd Equalfty of Sentences”.' In this

r

rc’hapcer.l noting that disparity cannot be eliminated, they" A

recommended among other things the establishment of

sentencing institutes which w0uld.heqe\a nationai scope. ‘

Hdwever, to date, this recommendation hds det‘beeﬂ acted of.-
‘ \H; Undoubtedlx, inbtitutes are of}some utilitvrbut

their potentihd iorth-shogld_not'be pre—iudged. ‘ACCording

rtd'?ranfelr(fS%B),\tPe beneftts.o}‘imstitutes are nat.

amenable to direct measurement. Judges.mayvcome'together'

- . ™

and discuss 1ssues of importance however Because the

training does not result in-a "Binding decision the” K

-

participants may' "...leave about as miscellaneous and

unpredictable as they were when they arrived (Frankel 19737,
y: . - . M . s .

6")' ) . 4 . . .‘ s ‘ : .

»
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11. 3 "Flat Sentenciag ‘

.o .

" In 1975, Gerald Ford spoke on the topic of crime’

“in 215 "Hessage_toiCoﬁgfess“.-.He stated that he had asked

-

‘,fair and_appropriate- Amongst other tHings; it may‘be-timg_

.Century Task Force 1976: 16).

.

the Attorney General “...to review the problem,bf-wide

disparity in sentgnéing:for essentially equivalent offenses
hd . v .

to ensure that the federal sentencing structure, is both ,

v

to glve se}Lous study to the concept .0of so called flat-time

~.

-

sentencing in the Federal Law™ (Report of the Twentieth

The model of flat senteuging ifs inténded to be -
responsiye to sentencing objectiveé of'equLty,'kxoportion--

aiity between offense and phnishment,,acqountabilrty,

clarity and certalnty of punishment. ,Th{s apprqach sets

- s

. N . . ’ ’ ' .}
Joutg systedatic.procedureslfor,assigning_foed_length .

seéntences of incarceration. According to the National

]
- .

Institute of .Law Enforcement and Criminal Justice (1976) -
.o - ) ' ) .—& . -
the most prominent flat-time plan is as follows: - once the

- ' ~
*

jpdge has elected to incarcerate ;hé gffen&er; he 1is then:'
bound by one ofl;wo penaity scélgsf one scélg-iséue& for

the :typical;‘;éfpnder and thé.othérlé;f t he fesﬁecially E
damgerous” or repeat offqnd;rir The scales épecify a 4 -
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diééinct sedtencé'for.each class of offense which the judge

is required to follow. Under this model, all forms of early

~

release such as parole are abolished:i:fhe flat—time concept

allows the judée to choo

~

se between probation and”

impilsonmeﬁt,‘but glf@inates jﬁdiéial discretion in setting
_the length, of anpjinéafcerétfﬁe sentence.

This model has_a"common sense appeal' because it

- L]

is premisedlon-the principles of: (1§ fairness - 'you

LA

should be'pﬁﬁished for what you Hid, rather tha“'Whé you

are'; (2)'equityl? 'people committing similar crimes should

receive similir pqnishmenté'; and, (3) humanity = 'serving

-
»

a prisbn skntehce'is,easier knowing yhen;ybhr;rﬂlease date
will Pe‘rather‘&han“ﬁopdeying 1f and when you will be
pafo%ed' (thist}y'of the Sblicitof.ééneral'é study on

conditlonal_félease, 1981). ' It-.1s also consistent with the

-+

! - .o By .
premises of “commensurate deserts” and "general deterrence”

4

- '{f two years means two years it may have, through its

‘certainty, a’ gfeater impact on potential offenders'.

P

: o ,Critics of "this model argue that this approach

still permits the exercise of jpdiéial discretion and,

accordingly, may not reduce the potential for disparate
-gsentencing. - Since judges are still free to choose a
non-carceral alternative, ‘to set concurrent or consecutive

‘gentences, or to add and substract from the sentence for
.l - - '

d “
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.

»

- Taggravating or mitigating ciréumstanégé'ﬁlét-time'sentencing

still leaves théﬁ with potentially diquréte géntehgiﬁg

optiqns. According to Gottfredson, Wilkihé and Hoffman

(1978), "If discretidn Is squeezed out af;dpe point in the )

- -

\ system it will appear somewhere else” (G\&ii:jdscn“ét. al.
M . . . X - . EE : :
1978: 39). . I o

' The Ministry of the Solicitor Genmeral's study on

“Conditional Release, 1981"1 points out that 12 U.S. states’

~have passed 1ggislation-elimiqating‘the traditiomal parole

A '

authority in favour of flat-time sentencing. Availablél

evidence suggests that-it would be premature. to judge the

-
-

effects . of these ‘legislative reforms. However, the authors
hypothesized that this approach may produce increases in
prison poﬁu ations in that it focuses too much attention on

prison as a sentencing option. This new legleationxéouId

e

also have negative effects within the prison system. Since;

o ~

flat—-time sentencing abolishes early reique (whfch is ofieh:
regarded as a maj%r source of i1ncentive to,inhatésjl it'may"

have a direct impact on\ inmates' motivation for

participating in various programmes as well as the

.willingness of correctional authorities to maintain a range
»

of programmes and activities.

;ndepéndent of possibly introducing some new

’

aspects of judicial discretioﬁ,rDonnéli, Churgin, and Curtis
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L
o

'(f9f7) conclude that flat-time senzeﬁcing goes too far in ~

elimidating all* flexibility in that it threatens to create

- .system

‘Il

50

’

W

gutogatic}thaL it may operate in practice like a.

""poorly programmed robot”..

- -

' Ptésumpfivé Sentencing

- - ]
-

Presumptive Sentencing, while Suffering'from

. . ' . . N

. divergent definitions, generally refers te the existence of

>

pre—determined or fpresymptive sentences” for specific

offences.. Nevertheless, {f the judge identifies

Y

extraordinary circumstances (either aggravating or

mitigating in.naturev to-exist, he may impose a sentence

which departs from the presumptive sentence. In doing so,

the judge is required to provide a written justification for

,)' such a deviation. The presumptive sentencing model clearly

to legis

shifts the powers of sentencing authority from the judiciary

tors. '
{

n

T-emNational~Instiﬁute of Law Enfq;cement and

Criminal Jubtice, U.S5.A. cited three arguments against

legislatively imposed sentences. They are:

(1)

-

—

rules for sentencing which are - fixed in a -
legislative framework would ‘be less responsive to

changes in the attitudes of policy makers and the
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public simply bet§u;e';be-pfoces§ of changing
these rules would require a lengt#& timefr;me. .
Over a period of time, some of these fules uould“
likely be seen as elther too lenient or too harsh
depending upon shiéts in sentiments; -
(2) despite the fact thatmjﬁdges would stilllretain
final sentenéing authoricy under-presumptiVE
senteneing, the‘rmplementat%on'qf chis‘sysfem
.\;wguldabe.s&gn tm_qe_an_unfqi{uiqpogitipﬂ of a |

el

major policy on tﬂe iudiciary without the benefit
Qf(their'input fnto the formulation of that
poelicy; and,

(3) : '1egislat§rs are not in a position to formulate

sentencing policy 4in the context of a clear

'emperical' understanding of current sentencing

practices and, accordingly, thelr deciéioqs Qould

. reflect little more than intuitive 'bgst gueéses'

about what appropriate sentences should be.

In conjunction with point 3 above, the National
Institute of Law Enforcement:ané Ctiminal Justice (1976)
_notes that: "...little regard is given to the collect;ve
wiqum and experience of senteﬁcing jnges"'.(Natiopay

“~

Institufe'of Law Enforcement and Criminal Justice 1976: 4).

4.
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I1. 5 APPELLATE REVIEW - = . - ‘ S
2 | ]

.L'.f' ) The work of Kress (1980) provides a definition of,

'

appellate reéview. He states, this means (appellate review) -
0f "...curbing sentencing disparity may be rqferreg to:.as.

‘the evolution of a common' law- of sentencing --a system ‘that
K -
structures judiecial dis retion by a set of principles

N %
evolved through the case law, of the appellate courts over a

—r

perfod of rime™ (Kress 1980: 43). . ’

h ".‘ ‘. A -7 -- J“....
The concept of appellate review 1s not recognized:

U : .
in/@xisttng legislation in the United States. Howevel?,

England and Australia have a long history of appelLate'

review of sentences.

"The English Court of Appeal h3ds made judgments:
relating to the weight to be attached to the plea
and attitude of the defendanf, sentences on

- accomplices, gaving evidencefor assistance tg the
Crown, the effect pn the offf

énder's career 4f a
conviction, his ignorance of| the law, contributory,

neglig®nce on th part of thle victim, collusion by
the victim, and other factor e judge has
placed the information he rece
. " or type of case he is. surrounded by legal

conventions limiting his discretion (Rood\ and
Sparks 1970 170) -

Ihomas-tlﬁ?9): who 1is generally recognizéd as a

. .-
~ :

: ledding author on sehtencing_prindiples,Lclaims that the

Criminal Division of the Court of Appeal in Britain haS'fhe
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:responsipility of derermining sentencing principles and

policy, while the 'éhapiﬁg' of that policy is left up to the

- H

jwdiciary. ' s

4

Legislation in Englénd.limits appeals of sentences

to the offender.. WUnlike Canada, provisions do not exist in

British legislation which allow the prosetution to dppeal a

- »

senténce.om the grounds that -it fails to réflect the public

interest.

Thomas also notes that ‘British Courts of Appeal

are concerned with tdr;ff's “ees0r principles which

) P .
‘constitute a,frameworkgby reference to which the sentencer

El

can determine what factors %P a particular case are relevant-

to hié'dqcision and what weight should be attached 'to them” -

(Thomas 1979: 29). :
. o B -
The proper use of tar{ffs provides a basis for

maintaining consistency for sentencing of different kinds of

‘ o _ .
offenders while allowing for indiv{idual-factors to be

considered.

"Thomas cites three major reasons for the fallure
<. -

of Appellate review to be ahqgted in the United Stateé as 1t

has 1n Englhnd: ' //7 I Qe B
. o . p - ) - »
(1) indeterminacy of so. mGny Séntences leavin he

-
.

. - -
-J\ board; - . ] . . .

R . . L
’ . effective length 'of time decision with the parole -

—“

N
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(2) - pervasiveness of pleg'bargaining in the United
States; and,

-

-~

(3 hisfopica} reluctance.-of the hppellate courts to

:assume'the‘taék {Thomas 1979: 62) . '

-

In its argume favoring the adoptidh of.ﬁppellate
review {n the United’ States, the American Bar Association

.sets out three compelling reasons: They are:

v v

s

(1) it would be a mechanism for correcting gprossly
inappropriate senténces; T s ..
(2) - it would upgrade the ratimnale of sentencing.

- - - * ?
because judges would be required to prepare .

written reasons for sentences imposed iIn casgs:
which are the subjEéE of appeal;:
(3) - it would enhance the public's reépect for the

judicial system:

- . .
& d - -

.Opponents of the Appellate process argue that

trial! judges have special competence by virtue:of their
rd . . .

hd )

experience 1in making senfencing decisions, whereas,
. -~ " ¢ b “ . . -.
appellate .judges could contrijpute little to judicial
decision—making. In addition, appeal-pgo&e&ures would cause
L) . - ) . .

--1ength9 delays in the imposition of a finai sentence. On_;;;

,‘-_l.:he ot,,hef hand,



-
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proponents argue that appellate review woula'fénd to ﬁake
judgés reflect more carefully on their sentencing decisions.

- -

\7 . o . : -

II..6 fEEntencing Guidelines . ‘ ¢ ; N~

’ -

Initi&l;research on—;ZRxencing guidellnes grew -out

of the interests to develop a system of guidelines for

making parole decisions. The preliminary work I{n this area
can be traced back to work cqrried out for the United States
Parole Board Study. A brief analogy: of how guidelines were

applied in the American parole system 1s useful 1ing

establishing thelr relevance to 'decision-making on

sentencing.

The term "guideline” :refers to:- ..

P

A system of data which functlions as a tool in
assisting decision makers ip arriving at
individual and pblicy'deCErminatiohs. It
accomplishes this purpose by 'using some ‘form of

equationgsl to summarize the link among the main ' N
concerns of decision makers” (Imstitute of Law N\
? Enforcement and Criminal Justice 1976: 5). }/\/’/f S
, o . « s
_ A three year study coqducted by Gottfredson gﬂd'

.- . . —
Wilkins (1978) was designed. to formuliﬁe and assess the

applicaﬁion of guide}iﬁes in the.Criminal Justice Systems

This réseérch involvgd5the'United#States Parole Commission

in the development of parole'decision.* makiné guidelines.

.8 T ‘h- | ‘ | ._ . l&/
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As of 1972, 7...80 to 85 percent of the parole decisions” are
based on the use of guidelines™ (Natlonal Institute of Law

Enforcement and Criminal Justice 1976: 30).

. The primary objective for using gu%delines 1s to
assisf Ehe "hearing'eiaminér' and tﬁe Parole Commission in
making parole decisions. It 1is hopéd that thé application
of guidelines will ensure that “similar pefsons are deait‘
‘uith in similar ways In, similar situations’'. In order to
achieve this type of equality, the guidelines were designed
to serve‘t;b functions:

_(l). ’ stfucture discretion to provide a consisteﬁﬁ

general barole board policy; and,

S (2) - to alert "hearing officers™ to decisions Ealling‘

outside the gulidelines so that the unique factors

in these—cases ﬁay be specified or the decision

reconsidéfed.‘

The initial stage of the research Iinvolved working

.closely with parole pfficials tO‘identify case-based data '

elements which were cémﬁonly used 1n-mak1ng ﬁafolé

‘deéigion§. ﬂIn?§§£;blishing an analyticai framework bagéa on

these elements, specific weights or'significance was

attached to ‘each, item. ‘4\\‘ | | Lo,
. _Theunpxt ;tagg of the Feseafch démonat?ated that‘.;

the* decisions of tﬁé Parole Commis%ién coulq usuadiy be

. . _ P

predicted from the knowledge'bf three focal concerns:

*

»
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]

(ry - seriousness of the criminai’behaviour involved 1in
the offense; .

(2) _'probabiliéy of recidiviﬁm; and,

(3) institutional behaviour of the individual. '

The ;hrrdltask was té transform the subjective
est;qates of offense serfbusness and parole progﬁpsi; into
“objective meagqres. |
In'{ts final form, the paroie.study defined

guidelines_uhich'were characterized by a two dimensional

model. This schéme\linked the intersection of the dimensicn

of offense seriousness with the dimension of parole
prognosis with a time (in months} to be served prior'to

release .on parole. The dimension of offense seriousness is .

]

measured along a six-point scale called the Six Category

cation System. The parole
" .

Offense Severity Classifi

prognosis dimension {5 measured by an l11-point Salient
‘ ‘ ’ i .
Factor Score which is divided into four classes of risk, and 7

Ky . . -~

nioe weighted offﬁ?de characteristics. "This three-part
" model is des-i'gne'd to ;

ovide a relativdly objectiﬁe estimate

of the probability of recidivism'(Gottf:edson, Wilkins and

‘Hoffman, 1978). : )

In applying the-mddel, a parole examiner is
required to score each case in terms of:%ffense"seriougness
and parélé prognosis. This scoring permits him to‘loééte <
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their cell gf.iptefsectipn on a géid’which indicates: an

expected range of monthg to'be served. If the exéminer_
LT S R R : . s

decides to 'depart from the range, written reasons must be *

provided.

Researchers involved in the. Parole study believed

 that there was additional value in the gﬁideline concept

P

-because it could be adopted to.many other decision-making

pursued work on the "henteﬁcing Guidelines: Structuring

»

situations; particularly-té senfencing. Consequently, they
. . _ J b
Judicial Diséfetibn? research project which began in 1974

and was concluded ip‘Juqe 1976. The.research.teamTopérated

v

from 2 basic positions:

(1) to'work with the judiciary in a collaborative

venture and not around or against‘them;

- {2) to assume not only the'gxtstence;of sentencing

»~

discretion and variation but alspo fts d;sirab;lity

to meet one of the two primary sentencing goals;
. . o

individualized justice and equal justice.

-

\

- The reSqarcHersteveloped an operational guidéline

system which wéqld be‘based only upon statisticaliy valid

.

factors and weights 'which would aiso be acceptable fréﬁ an

~
-

éthical'viewpqint«_  _ ’ ' . - . D

’

.
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- The basic'dorking aSSumptign of the research team

was that "while judgés in a particular juris@ictidn are

making sentencing decisions on a caée-by;case Qr individual
lévei; they are simultaneously, and as a by prqducq,~makiﬁg
decgisions on a policy level” (Kress 1980: 10). Thué, the-

aim was to develop an "egquation” which would predict

" sentencing - isions as the identification of a latent

h .

—\éentencing policy. With this goal in mind, the firét‘

' ~

analytibal task of the staff was to'ldentiﬁi'tha indgpeﬁdent
variables wHich.influence Q‘ﬂtencing dec}éions and to
deterﬁine the weights or significanca of. each variable.

Ig ;n attempt to identify these variables, 250
"different.-items qf information were gathered frpm a random
sample of ZOdriddividuaL se&tehcfng;@ebisiqns‘obtained ffom

courts in Denver, Colorado and Vermont. (The information

consisted of data about the offender, and the related -

-

offenses.ﬁ“ Results from multiple fegression analysis'showed

that approximately six variables accounted for close to 50
pérceﬁt of tée variations in sentencing. The best
predtcto}é éf sentehcing‘dec#sions we;e“seriousness of the
current 6ff9952'and'thé éxtent oﬁ_thé'offender'Sjpriot

criminal record.

On the basis of these analysis, the researchers

developed a -number of sjimple models using the data elements

~
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TN N : .
which were identified as having the most significant impaXxty

on sentencing. - . .

Two of these models, which attempted‘to reflect
¢
thé average sentence of all judges, were refined and

[}

implemented. They,&ere: _ ' . . ' .

(1) ) the general or “"class model”; and,

’

, (2) . the "geneéeric model”.

The general model is a "system in which

decision making matrices are developed parallel to and'
] .

coordinate with the statutory classifigation system

-

established by the states Criminal Code” (Kress 1980: 103).
Under this model, all data elements remained constant for

all classes of offense.

Under -the genériqlmodél "an offense fypoiogy_is
developed that classifies.bffenSgsninto brqad categorties
based on tlhe similaritles ln the criminal behaviour involved
in the offenses” (Kress 1980: 105). Thus, the generic model

focuses on the salient factors specifically related" to the

type of -crime committed. Upon imﬁlemehtenting this model,

and performing the necessary computations, the judgeé_ﬁirst
select the case related information-pertaining to the type
yof offense involved. This information is then used to '

assigh’rglamive offense and pffeﬁder'scores. - The

intersections of these scores must then be located-.on an

-

>,
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" - + L .. " ." = ) 1= - .
offense specific matrix. GConversely, the decislion-making
. » - " A

matrix under the “general” model consists of a statutory

class or typology.
The research team aiso gave consideration two ‘a
third guideline model which was referred to- as the "“Crime

specific” approachs Kress claimed that "...this model Had .
* &

the potentiaf for obtéining the highest, pfedictive power of

1-

all models” (Kress -1980: 106}.

Under this model, a decision-making matrix was .
. : ' - >
developed for évqry specific étatutpry offense at the time

N - .6 A. .
of conviction. Therefore, both the offense factors and

-

offeﬁder factors might vary from crime to c}fme-. Howevet,
In light of time as Welllés financ{al constraints, thé
r;;;archers abandbn;d thelir work on- this m;del {(prior to'its
implementation)-and, instead, iimited their'attenfion td‘the'
Geneaal and Generic models.

VFurEher'deriVations on the two basic models
resqlted {n the development of five additignal minivho&%ls;_
each were based on different ;heorétical and/or emperical
considerations. All of the mini-mddel guﬁdeliﬁes involved
some form of a two-d#mensional decision—maging grid.or
ma;r;x; the vertiéal axls related to the offense'scoré;
while the hbfizontal qxis relateé the offender score. An .
iﬁterséct{on of. these twolscores'plofs the appropriate

L= .

sentence.



fborksheet, he 1s rg¢quested to provide reasons'fﬁf'thié

. . .o
percent of the sentencing decisions.

68,

In 6rder to validate the different models and to.

ascertain which one(s) best represented or predicted

'senCEnc}ng decisions, five research sites were chosengfor

implementing the models. o . s ﬁ
As a first step in a’ judges' sentencing degision,
. T T - -

a judge reviews: - .

(1) : a. completed-presentence .report together with the
) L T . : .

- .
sentencing recommendations of the probation
+ -

"-departmént§ and,
(2) . - the guideline model sentencé which has been
tabulated by a probation officer.

The judge ﬁsés this information, together with any other
, ) T '
{nformation known ‘about the case, in making his sentencing

decision. If the judge has made a sentencing decision that

"departs from the.guideline model sentence indicated on “the

-

departure.,.

-
-

. Empirical tests of four out of the five

v

mini-models implemented yielded the following results:

N -

model A was tested on a sa&ple of 221 'in Denver-CULGriao:_

B{ percent of ‘the decisions 5ell within ‘the guidelines;

models. B and C were va}idated on 100 cases from Denvef-and

correctly mapped B0 percent and 79 percent of the cases,

fespecpfpily;.iﬁ Vermoﬁﬁ} model D correctly mapped 73

r

o o -



69. ..
In addition to ;Hese basisttatispies! the tests
. prodeced sbme other key.finéings'relevant_tq'a}lffpur-

‘models. They were:

(1) ©~ all sentencing decisicne'utilize_aieﬁall core of
'1informatLgﬁ containing epproxiﬁately 6 to 12 data

. . | | :
._eigﬁgﬁti\whose7ueights'remain constant'

(25* " “when judges weigh the seriousuess of the offense
LT ,l

in'determining-sentence,'they usually weigh the.

harm or loss suffered by the crime victim in what‘

[

_they perc%ive as the real offense; and

t;) judges sentence on the:basis of their perceﬁtion
"of the 'real’ offense_irreepecbive of the'specif;c-
offense being-tried;;
In_cone;ueion;itﬁe'researchlteae believed”ehatt
"theif'eodei.ﬁreduced_a number ef results. Tﬁese can be_'
summ;}1iee aslfoLlows:‘ - -
(1) , reducee uniestified variation;
(é) * - added spee& and ceqteinty to’the'judges own
decision—making process; TTH ' ;_'.
(3)_ .required judges to give further consideration to.
theilr sentencing decision,”should-they_fall o
-‘outside the guidelines' - ”

(4) ST alleviated problems of court delays aud backlog in

'that they reduced judge shopping and,

»
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(S)_i' “'provided an | instructional tool for newly appointed

'judges.

On November 15, 1976, the first set of ' sentencing
guidelinea were formally implemented by the Denver District

Court Judges (Krese 1980 188).‘ As recentiy as 1982, all of

" five research sites had maintained the program even though
federal government support had been discontinued. Other

-county—wide guideline syatems are presently being developed in

‘Floride, Georgia, Louisiana, Haryland and Hontana. State wide

~

systens are being developed in Alaska, Connecticut,

Massachuesetts, Michigan; Hinnesota,.North'Dakota, Oregon,iRhodd

.'Islands;’Utah;_Winsconsin and Pennsylvania (Kress 1980: 93)."

IIL,?.‘ Snnmarx -

As we mentioned at the beginning of this chapter,
‘most of the planning and research initiatives aimed at
reducing sentencing variation have emerged somewhat'

.independently of the wide ranging regsearch: on judicial

decision making. Each of the five approaches reviewed above
'are quite unique in that they reflect very different 1evels

of control over judicial 'independence a8 well as different

90urcéa of control ranging from peer influence to -

-legislation.



Nevertheless, all of these netpods are designed . to

have an inpact'on_a psrticular'actor - the'judge, in

relation to a particular event - the decision about-

sentences All of these schemnes raise questions about how
.eech method could work and how acceptable each type of
intervention'would be to the judge. Further planning and
researcn.should also address questions about how

decision making nt.one stage in the crininal process;gighn
be.influenced by decisions and expressed nttitude.of actorsi
whose behaviors ffeed into'~judicial decision-meking. ﬁvep

.under-the various models for reducing sentence variations -
short of totally eliminating judicial discretion - judges
. actions would be influenced by key actors in the justice

process,such as Crown Counser; ' . .
. v . -
Bl

Our research can be seen.asfan initial first step
to;nrd examining~this type of potentisl'interaction effect
‘in prosecutors and judges;'decision msking. The primary -
thrust of our work was to identify variations in
prosecutors decisions about sentencing and explore some of

the measurable dynamics of their behavior- The next chapter

Outlines the methodology developed for this study.
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«serving in Provincial Judges Courts across OntariOa

-main objective wss “to generate sn enpirical dsts bsse:fu
Ly

relstipg to- prosecutotial decision—making. The saupling

. frame consisted of the total populstion of 234 prosecutors

N

employed by the Attorney Genersl of Ontsrio, Csnsda}-sho atelu

EEY

} : ‘ . :
Respondents were requested to. suswer six questions in.‘

conjunction with each of the five cases in a atandard case-.’

-

. set (sample of the case. and questiounsire ts; presented in
N APPEHDIK A)

- Data . for the study were generated using a- msil

baok questionnaire.'this msterial included a. covering 1etter7

explaining the study together with detsiled instructions for;_f

"completing the questionnaite. In substantive cerms, the- D

LI

survey was a replication of the Beyond the Black Box. .5'

In fornulsting the neehodolﬁgy'fotftﬁefstndy;'ourﬂlfv

e : B T "
) a' * ) ;_... ‘. L]
G e T cRAPTRR IIL U TS P
 METHODOLOGY . .
. e Co T e e

study in Judtcisl Decision-making :conducted by the Mtnistryfnj'

. of the Solicitor 92“5{::. fThe informstion 1n our stsndard S
case set wss identical d:only minor modifications tOl&‘ IS
. T SR AR
_ wording were msde to three of—six“onestlons'in order to .. TN -

_aceommodate.responses‘from proseeurors rstherfthsn jpuggs,f_,v h

Yola

[

N
[T

Sy ot e T



initiatives were taken to improve the responae rate for the"

H.epp;oaches. ;{”'

'.IiIg 1 Beyoud the Black Box.. X'Seudjlbf Judicial °

‘ : ,“;t B
Potential respandents far the study wete?‘G:ﬂ'
T N

-identified through the Hinistry of che Attorney General, ‘ 

‘Queen s Park, Ontario._ During the data collection phaae.

*

' study. this included 8 reminder letter and a follow—up

'"'telephone call during the 30~day period following the -

- .,

"‘: Winitial distribution of queatiounairea. It was hoped thet Q_ if

tr
ot

rt’ihese two measures,‘in additien :o providing a postage baid

Kreturn envelope with the package,_would provide additional

LI ,

ﬁ.encOuragenent for prosecntors to partieipate iq the study.

'f.As mentioned above, our study used a standard case‘_ﬁ

.-set consistidg of simulated casea-' In additinn to simply

.describing the case aet and hou it was applied, wq feel that
AT is meortant to also ptovide a sound rationale for havingw
'if'chosen this approach._ The tenainder of this\chapter |
‘:;discuasee the deveiopnent qf our uethodology together uith a':"'ﬂ

1brief aese;\hent of the strengths and weakneadea of ather e

-\\, .

" ',-

-

Decision-uakin&

P

.In'1980.'research entitled BeYbnd;the“BIeck;Bni:fp

A study in Judicial Denision-making wenfdeeigned'koggathetf‘

s . .
. .. 3
K -
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5.
"‘da:a pertain{ng to. the 1asue of aentencing disparity.
'fParticipauts 1n thil study were 206 Provincial Court judgen
:kfrom ocross Cannda who atteuded oue of eight judicial
aseociation conferences held betueen January and Hoy, 1980.
uFour conferences ‘were held in Onterio while one was ‘held in‘
 each of Quebec; Henitoba, Alberta and Newfoundland._'The
‘Alberta conferences 1nvolved judﬁes fron all fout western

‘provincee and the Yukon. while the Newfoundland conference'

involved judges from three of the four uaritime provlnces.

It should be " emphasized that the sample. of judges‘ -

'H:uhu narticipated in the Btudy was neither an exhnustive nor
frandom sample of Canediaa Crininal Courc judges.- ?he.
"representativeness of the eanple waa further linited by.the'
‘lfact that not all judges ﬁttending the conferences couple:ed
dqueetionnaires.. Judge Goulnrd (fornerly of the Departuent
idof Justice) estiuated that the overali participetion tate}t

. Jas epproxiuately 50 percent oE all the judgee 1n Canada.'

L

L'_(Ti’ -"; As " noted the questionnairea ‘were diltributed at

each of.eight separate judictal conferences held across thee'
"country.. In most. 1nstancea, a full day was . devoted to the |
ﬂicoupletion of :he exercise .and subsequeut discuasion..e

- Judgee were aaked to conplete their queetionnaires

jindependenrly.;
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There were two hajor conpouants to Chc qucstion-

nsire._ First, judges vre prasented infornation sbou: five _p

. "&

dhypothetical csses uhich 1nvoIVed a. total of six accused.
;The offense cdtegories rcpresenred included. (l) assault l
-:causing bodily haru, (2) 1npsired driving, (3) bre&k'agd
-lfzhre:, (4) arned robbery - this case involved two ‘0= sccused
| and inVolved additional charges of possession of a weaponfﬁ'
and indECent assault on a’ female, and (5) theft over 5200.
. | The basic aim wss to provide the judges with as
-much relevant 1nfornation as possible. In addition to. xhe
‘factusl case, information vas slso presented about circum—‘f
'_stances surroundtng the offense,‘a?d'presentence reports-.
- were: included uhich provided personal histories on each
oi.accused._ Judges were req:ested to- assign dispositions tp%
'each case on :he basis of thc infornation‘given as uell as_r
prﬁvigidguressons for their:decisions,;and identify
‘iaportant case attribntes. o R o
_i:The second portion of the duestionnaire asked :';'
'quesrions‘regarding_the,judges‘ background and personal

'.biscor&1“7‘

':III;“21fj;Selection"oflcssesf

v -

The composition of cases for ‘Beyond the Black
'r' so;{ A Study iqﬂlydicial Decision-making was decided by an

o

't



T

1

-_ad hoc connittee consisting of Provincial Court Judges from

"

Ottsws, Ontario snd officials fron the Hinistry of the
”VSolicitor Genersl. ‘The five cases uhich were constructed

R

* dre totally ficticious, that is, they are not actual court

:csses. However, the facts of each particular case are based

VIon research which indicated that these facts are consistent“

with a typical court csse. For exanple, research_

PR .

.7

"-suggested that for crimes of break and enter, ‘the average

foa

‘“iage of the accused is 18 and the amount stolen is usually
. ‘_Q‘

'_;$3A5 00 (Haller snd Okihiro, 1978) These research data

.

were used to - formulste case three = Break and Enter. our - - -

study utilized the same five cases which vere. given to the

.1\iges in the Sslicitor General 8 projectg.

"
~

., PN

-

PR - P

.
RIS

sﬂiII.Vl' ' Present Research. ‘Subjects and Adminimtration of

Y

¢

: 'the Questionnaire-_';..;: oo T '.. 'Aﬂ X .

BN
'

. T . ', o . I ' . N
. - | T . - . 1

i Our study utilized the same case set used by the

.4

qninistry of the Solicitor Genersl's study involving judges.-

While the Solicitor Genersl's study was nstionsl in scope,

f}‘our research was restricted to Ontario.' This limitation was ' ¢

»

':"'dictated by economic snd logisticsl ressons.; Neyercheless,;
‘Ontsrio_was chosen'becsuse;it gave‘us sccess to, a;

sufficiently large sample of prosecutors 1&'966



jurisdiction° all proeecutorS\dyﬁgntario, 23& in total vere
_given the opportunity to participate in the study.. Certain
questions were: modified in the: original questionnaire 3iven

‘,to the judges for suitability purpoaes; For example, the

b

"judges'were asked, "What sentence would you aseign’"
'Hhereas .our survey asked proaecutors, Hhat sentence would

you feel is appropriate An this case?“ Orher queetions T

pertaining to background and personal history were’ dropped

- A N

because of their irrelevance and questions regarding
presentence reports were dropped from the questionnaire
because it was felt that this information was not pertinent
to prosecutore. (See APPENDIX A for the conplete case

package ) | ‘

-

In-addition to the standar
questionnaire3; each prosecutor recfived an.introductory
,1Ett%F explaining the'pgrpoee of' e'research and.’
inetructione on howrto'complete the questions. By early
February, ‘1982, 234 prosecutors had received a complete case'
. package. They were instructed to return the material in the
self-addressed PE;:Paid envelope by February 15 1982. ‘A.
follow-up letter was’ sent to each prosecutor who had not
'returned the package byﬂFebruary.l9. 1982 Teiephone“
contacts were ‘made - to those persons who had not returned the

-questionnaires by February 26 1982



. TIIT. 4  Simulated Cases o .

79.

As mentionedﬁin‘Chapter I, studies dealing with

the issue of disparity frequently involved the analysis of

.

data from actual ¢ases, 1.e., the archival analysis of
actual septencing decisions. None of these studies have -

« been able-to account for all variations in sentences through

-
L

the independent variables used. Consequentlﬁ. each points
to the existence.of.unexplained disparity or'yariability in

seﬂtencing.' t: . - e . _;-i;_.i
In order to test the hypothesis that either, 1)
- the sentencing process‘could be understood through‘thetnere -
addition of more variables to the . sentencing‘equation B
(black box model), pr, 2) certain differences exist between
judgeiﬁin their perception of events, a c0mparison must te
't made across equivalent icases. A conpilation of equivalent
cases would no doubt be a fruitless, arduous task in, that no
~tno cases are identical.' Howeser; the use of simulated
i:cases prorides a.viable alternative.
| 7 The najor adVantage of simnlated csses is that 1t
heolds constant the information which is‘gresented to a group

. of decision makers.' This approach sllows two different

s

types of*infornation to be 1nvestigafed' 1) it permits,one

to measure the extent to which disparity exists, and, .2) it



A -

allows researchers'to focus on the reasons behipd disparity,
i.e., to astertain the'oorrelates~of digparity.

Partrfdgq and Eldridge (1974) conducted what 1is

-

seen to be anueremplary study.otilizing the simulated casges

B e N .
approach._ They investigated the existeute~of disparity in

SEntencing by giving 20 preaentence reports to 50 judges.

‘These reports included informatiou ‘about" a“’ variety of
offenses which had been choaen as representative of offenses

that the judges would . typically hear._*Their results-showed

a substantial amount, of diaparity in all twenty cases.' For

elQ of the cases :heqe was disagreement with respect to the

_basic in-out decisien.: The basic in-out deoision‘refers to

' whether the pere;n 1s sentenced to a period of incarceration’

-'IN;\or'is”given an, alternative sentence such as probation

-

"~ OUT. 'Iﬁ the other four cases, judges agzeed on the

[N

"appropriateness of prison but disagreed on- the length of ‘the

fprison terms

1

~The authors naintained that ‘their . results were

- ' - . ’

_ comparable to the reaults from other studies which utilized

-

the . archival apPYOECh' ‘f ) S

'Accepting the eiistence of oﬂbstbntiel‘disparity,.

one should se1il. ask why the disparity occurred. A possible
. P

explanation is that the degree of. observed disparity is not

,representative of actual sentencing behaviour but 1is purely

v -

an. artifact of the type of methodology used. .

v ~

A



.Partridgé-aﬁd‘Eldridge's_studyldid‘not involve.a

"real flesh and blood defendant”. Some argue that this may

have been a factor 1in causing disparate decisions since the
absence of a real accused "deprived the judges of a

multitude of cues and henée, made the 'nature' of the
offender more amﬁiguous" (Palys 1980& 11). Thé authd:g

present a different opinion noting.that the "unusual” or

"atypical” extreme affender migﬁt influence the judge

however, tﬁe'“uépal" or "typical; offender would not.

. - Sfill another.viewpoint worthy of gonsiﬂerati n is
;hat.mére dispafi:y in sentencing couldlpqésibly exlist hgn
an actual Offenderiis'pfeéent in‘coyfﬁ. Extraneods factors
such as, fhgiyffendeys' ?Pﬁearance, or‘his/hér att}tqdet
:couiq affect sentgncing- -H&qever, in making QECisions using
-gimulated céses, the juage hés_;nij the written material on
- which to basevhis decisiqh: |

| Bafnett (1980) found fhat‘theApfesence of‘a;
spééific, real accused does not necessafily‘reducg R
'disparit§. HeAdeJEidpgd a ‘mpdified approach in Lsing
simu;ated§cases which iﬁ;olved the use of "live" actors

ﬁiaying‘the_roles-of defendants and lawyers. The results

l;ﬁaicq;ed that there was a level of disparity iﬂjagntencing

- .

;omﬁafable to that'observgd‘in other studies usiné_simulated

> )
Lo, . : -

_ cases. ' "

wme



- h.eegfeement' the judge inclined to--be” tough .may’ find
A eagler’ to indulge ‘the. - inclinatidn :when thete 157"
" -7 neTthe

“ _-this dictisions; the judge 1nc11ned ‘to” take .. .- e

. - |
- Perheps the strongest cribicisu of‘tne eimuleted -

ease methodology is that 1t fails to reeegnize“that'judicial )
reéard for. human coneerns sueh as coneeine;ces ed theiiéfef,'Jfff:;C * I

:-offender, his Iamtly,_the victim.‘and socie;y may-feeult 1“';,2;§5i::$ i
ISpurABu& dispe;ity? As Partridge and Eldridge QJQ?&) . - .;
Vearedst Ll T T s '-
-Fmﬂ?]f%_felﬁ;lg me;-ne;that tne.responeibility enaeue‘judge . jﬁi
- 0% . -bears when dealing with the-lives -of- real: pedpuk 2 o

LT _f:“tends to - result An sentences more nearly tnoo ?

‘a-defendant nor a’ family to :be- hurt by "_l7;ﬂ;?3fif:f

. . y propepio ridks may find- it easier ‘to ‘do- 80 if .
I - . ..therg—4%-no risk at all that’ the criminal will -
LT T T ~£ind other . victims (Partridge ‘and Bldridge 1974*7 .;4é-?_:ﬂ
o R0 C R ”"'l'..ﬂ-‘ SR riu‘:.?ﬁfjﬁ,f
Tl?ﬂ.r ;f tnis line of reasoning is aecurace. the_ {“}?i“ f7ﬁ1f."
tendenciee described above would result in an’ﬁ??testination';etsrj
“of the degree of disparity iu senteneing. _fn addition, nne | i
-lcould also expect tnese tendencies to he ve ker-in cese
situations that were highly familiar to jud(he, and stronger'dim”
;"J 1“ 1285 typicaiméact situations- Partridge and Eldridge ;}&?h:¥
(1974) tested this propositian by dividing nheir simulated ;i;;i:.f;mgr
.A_casee into g:oups of more: (n-8 cesee) or 1335 (n-lz casea) ef : ,T
-‘familiar'fagg“Pat;erns-- They found no’ difference in the"':if“’ ;.
’:am°““t °f disper;ty across-gne two sets.of caees-l Thus, ?t';jff{:; )
is possible to conclude,las~d1d the authors, thae the:. “ ) n, ;
e - . o - s
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e -y 83."
: AU S ' - | - .
_tendencykfor the % perimental sentences to 'be more- disparate_‘

'-}than courtroom sentences, if it indeed exists at all is,not_
a very,strong.one (Partridge and- Eldridge 1974 18).

- Considering the various research findings and
'viewpoints Outlined above, we concluded that on balance,.-
the strengths and weaknesses of the simulated case’ versus..

archival case methodology are comparable.

/.

III. 5  Limitations of the Method Employed

There are. numerous strategies for data collection
An social research. However, for this particular study, the
mail-questionnaire approach wgs deemed most advantageous.
| As mentioned by Opp nheim (1966) the main |
advantage of ‘the mail questionnaire approach 15 its-
quickness and economy., Another advantage is that a much

a &

larger sample can. often be generated with only a modest
increase in cost, o | ©

Moser (1958) maintains that the mail questionnaire
.approach also avoids the problems associated with the use of‘
"interviewers, i.e., interviewer bias.' In addition, it

| N avoids>the problems of non=- contscts and - time acheduling.

| respondents not being available when the interviewer

T



-

caLls or having left by ‘the time the tnterviewer arrivbs

L

Finally, it 15 argued ‘that .some penple may prefer to answer

certain-questions'?...independently rather than face to face.l

" (Hoser-

-

- with ‘an interviewer who may be a complete stranijﬁ
;1958: 61).

Moser &l958)‘iqenti£1ea five major disadvantages |
tojthe ‘mail queétlonnaite method. ~Briefly, these are as

- .

follows:
1y the q;estiens:muat"be.ainple;'atnalght—éornard and
: 'reasqnablj<inotb; ‘ yn‘gi : '

2) { -;ﬁhe“ans&ers to a mall qngs:iénﬁaiké'hAJe to be
aeten;ed_as final.’ It'is'impossiblelto probe
-Bejond‘the'given:anewer;&te:clafify anfanbiguous
“nne,.et;cetra;;-‘ | .

3); ' .thelmail_qneatlbnnaire ialinanpropriate wnete

| "apontaneonsIanswerslare required; . |
EDN I‘;_' the‘answeés cannot be treated .as 1ndependent.
‘_ : becanse.tée‘respondent sees all the questions'
befdre answering‘any one of them; ‘and, |
lS):  :_ the major limitation of mail questionnaires is the

"difficulty of getting an adequate response. - Moser

- (1958) states that,

it is not 'the less in sample numbers.- 

. that is serious, but the likelihood that

‘the non-respondents differ significantly -

from the respondents, so that estimates
~based on the latter are biased "{Moser
1958 178) :
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mail- questionnaire method researchers using-this-approach,

to each prosecutor who had not returned the,questionnaire by

" had been'sent, each prosecutor~was-ccntected by telephone

confidentiality of each responsef 'Esch questionnaire wns' _

8 5.-_. )

.
A

In addition to these inherent problems in the - - L.

are often times faced with lengthy delays in receiving

AN . . ol
returned‘questionnaires- 'Futhermore, this problem results L

in an overall low rate of return which csn, in turn;. : !

jeopordize the representatiyeness of survey data.
Recognizing his potential problem..three steps '
. A A
wvere taken‘én an attempt to optimize the redponse rate. © . - ©

N
v ¢ . [ SN

First, the introductory letter was signed by Judge Guy.

LI PR - R

Goulard 'then with the Federal Department of Justice, Hoser'

(1958) maintains that official sponsorship will normally get : -ih

a better reSponse rates Second a- follow up. letter was sent”'

.

tne due date.. . Third, one week after the followfup-letter o o

L

inquiting if the package had been received, and if so, the'-'_ -
progress to.date. o ’ _T: . L o
In addition‘tthhese measures, each package |

conteined'e.stemped, seff—addreseed reply envelope, end o

assurances were glven guaranteeing the anonymity and

labelled with a numeric identifier which permitted us to S

- e

monitor'questionnaire returns- The covering letter clearly

1]

stated that these numeric identifiers wbuld 'be destroyed Ca N

e -

when the questionnaire was returned.

1



v approach could result tn the entire research being

861

As suggested above, the mail qaéstianhaife'

I . )

jeopordized by a. poor rate of return. From our sampLiné

frame of 234 proeecutors, a total of 129 questionnaires were

-returned this tranelated into ‘a, responee rate of 55

. &
percent. It should be noted that thia'rate of return is_'

. e e

quite respectable uhen compared to similiar studies in the

N .‘
area.' For example, a recent ‘study on Proeecutorial

Discretion (conducted by the Federal Department of Justice)_i-

involved a sampling frame of 1200 Crown Counsel across-

Canada.‘ After several major initiatives were taken to
further encourage respondents to complete their

questionnaire, the overall responee ratevstill remained '

.below 20 percent. e R R ,.fif:: -

. . . -

There are no existing data which provideés us with

..w

" a'professional'and{or personal'profile:ofl&he population‘of'

prosecutors in dntario; thatfis; weldo{not'know how the

population is dietributed in~terme of'various“t

aocio demographic variables and professional background.

However, even though our sample xepresenté only slightly
more than 50 percent-of prosecutors in‘Ontario, pe-hage-noﬁ

reaaon to believe that thie sample ie somehow biased and

'

accordingly, unrepresentative. A geographical breakdown of

our aample suggests thgt ue have a- fairly representative
sample.' '

‘. . ’ p ' P : e W



As part of our- analysis in Chapter IV fwe providet

.a- detailed description of the sample in relation to some of

v v L

the variables cited above. We believe that Our basic"
v, s .. u .

.methodology as . well as our sampling strategy is sound and

-

Zcertainly defensible. L

. e

_ H;ffng S It is clear that msil questionnaires as a

”gdata~collection technique has its advantages apd

-limitations._ However..the mail questionnaire method was the ;:f-"'

'only viable approach and thus, all attempts were made to

-

asatisfactorilyiovercome.the”inherent iimitationsmfﬁ

.

I11: 6~ -Statistical Procedtres ' -

The analysis of data from the questionnaires was:

performed in several stages. First, since some items

~ B . *-.

permitted open ended responses, content coding schemes were-.'

- Z}developed. Coding categories that would cover all possible":‘

a X

”;'fresponSes ware generated from a sample of 15 complqted i:ifﬁ'-

’.‘

Y

'i_questionnaires.i The resulting set of codes were then,l

'-applied to all the returned questionnaires.ﬂ}__ni

A separate coding format was developed for the'”

'second portion of the’ questionnaire pertaining to data on
. ﬁ ‘ - M
'Je.respondents personal characteristics, i.e. age and gendern”'

-~



of the prosecutor, the nunber of years spent in practice'g:

..‘ .

:~since bbing called to the Bar,’type of practice and

fjapproach used wee to establish coding ca 4 es;based on~

‘jfsample of retwrned questionnaires. These categories were;g

' -k

Tthen applied to the returned questionnaires- Frequency

-u - 47 ,-.4

'*?distributions (absolute, relative and adjusted frequency)

RS

Tn

*;were then computed.f The analysis of questionnaire data was .

- . ic_.

carried out by using various components of the Statistical

m'fPackage for the Social Sciences (SPSS )

In addition to computing and analyzing frequency

':Fdistributions for' 3k-h )w'

.fl) \V“ 1_ sentencing objectives cited ';Q~ ‘1:{; :-.“;w?::?{

jz)d",“'J factors identified as relevant in the submission

- f

to sentence, .- "I-_',j e S .l,’~“
"135 ih':,-Adieposition of sentence,'

- TS

34) ‘_“u'adequacy of present correctional facilities,'and

"5). j ,f{_socio demographic characteristico, _L7‘

- we were interested in exploring factors which might affect

-

*the prosecutors' submissions to\sentence-. In conjunction‘

.,lwith this, our snalysis explored" ‘,,

"i a) the relationship between socio demographic o

N
’

- . L ) R . - Lo N . . . . L

~

charecteristics (the prosecutors age, the _numberr

'post secondary education other than 1aw. Here again,.the".

.t

°f YeaF3151nQ9‘bqing'called“go;the‘ber;ftheinumSEr S

L TR

: Ay e

Q@?;“ "

CRVRPRCY I

RO 2
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f.IIig:Trn‘_Summari

"vexisting studies and supplement these ideas with our ‘own

"_particular research interests.-

) ;of years as a: prosecutor and the length of

e

*educetion) and the . severity and type of

H,”disposition, ) ‘q. .7"'_vr:‘.-t.1.ﬂ'5,;;

_Jh)fthe relationship between the legal objectives

a'noted and the severity and type of disposition, ;le

ST h c)dthe relationship between important cese attributes;*'

'h and the severity and type of disposition..r”'

Our concluding comments at the end of Chapter III;”

'suggested 1mplicit1y, if not explicitly,.that research .”'}

-~

ﬁstudies on sentencing disparity and various strategies for’
;Zreducing sentence veriation encompass very diverse i-hf‘
"H"‘orientations. It is somewhat difﬁicult to detect ‘a commonly

_'eccepted conceptual frameWork in either of these areas.

13

'Recognizing this, we' were free to choose components from

i e
-

- .‘q.'

J'However,.after identifying our substsntive

'ﬁ,[interests,_it was apparent that there was no: pre-ordained'u

-

1‘umethodology for executing the study.;‘VariOus approachesﬂrﬂ

..‘bring with them inherent advnntages hut &lso disadvantages.;,m

.
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Ve believe that the exanination of prosecutorial decision--

'making has an’ important role to play 1n aentencing

:,rggearch.ﬂ Even within the Limitations of the nail back

-..'

'”quesrioﬂhéire-.appronch, our stndy produced an interesting

*fand useful data base-‘ Chapcer IV presents al discussion of

;the research findings based on Lhe analysia of our~

‘questiqnnaireﬁda;am' ,'
=
‘. [
-

o e
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Lo ,'.'i CHAPTER v

- 0 RESBLTST - 4

'Our'disqﬁésign of the ?ésulﬁs,is divided into

" three ﬁafts:- The first sectionm provides a brief desqriﬁtivé

Lpréfile of thé reébﬁndehtg} -Wé-éx;ﬁined:ch;racleriStics
'FQCh ésltheir age, po;t-sécbndﬁéy e&utggiqp,'léhgth'og
‘experience ég a'pgqsgéutor;'éddfprior Iegalﬂbackéround:'_The
7sec0nd'§éctioﬁ presents é sﬁétisfibal o;erview of-the:

responses to questions about each of the five ‘cases in the

‘standard case‘set. This part of ‘the analysis shows ' :he

frequency distribution of the answers to each question

tﬂﬁfther w}th a_brig§ discussian of highlights in;the data.

1)

The third section explores,  titrough the use 6f .cross

tabulatidhs, varibus relp;fonships‘iq the data.

ve 1 "SECTION I

' o > T I -

.Sbciﬂzdemqgréphic'Characteristics'of—fheidamg}e

.~

The first part af our analysis examines the

geographical diattibution of the sample generatgd By the

Y

study. As mentloned earlier, questionnaites were. sent to

¢

- all prosecucors (N= 234) in Ontario. In ggographipal ;erms,t_



proseéwtofs across 50 separaEe communitiéé.,_kéthe; than
treating each community in iéqlpbion, we established nine
";cétego}ies“which.were used és_our units of analysis. Eight

of these categories consisted of small groups'of‘comﬁunicies

and the ninth category consistad_of responding prosecutors

from the Ministry of the Attorney General in Queens Park,

Toronto. A& breakdown of the sample:across these nine

categorles is presenteﬂ iq APPENDIX B, TABLE B-1l.

Pl

21t is interesting to note that while the actual
° . . .

nunber of potential respondents 1dAeéch of the nine
categories varied markedly (2 - 110), the response rate 1is

fairly consistent acrbss all nine BTOUpPS . -In‘five of the

nine gréups, the rate of return ranged between 50 and 60

perctnts In another three, the rate of return ranged Lo
- between 61 and 69 percent. Prosecutors from nbrthefn-
Ontario showed the lowest rate of return at only 43

percent. Recognizing‘the'ihherEnt limitations in the "mail
[ : . o . ey ’ H ?

back” ﬁue&tionnaife,appréach to surveyrreseérch, thé'
respoﬁse'ratg'to this study reflects a3hfgh degree of
: y : _ - e

- 'participation. : S .

i

. 1,
Ao

As shown in TABLE 1, just over‘half'(Sﬁ.SX, N=70)

]

of . the respondehts‘fall within an aple range of 10 years;

between the ages of 31 and 40. The compositfon of our
' ¢ ] . S -

o
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k.

. o < , -~ ' . . o -
.- - 94- " - -
. P S i . : ) .
- a . EO . -
-TABLE 1~ . - T -
, . . pigy R
N - R
" Pistribution.Of Respondents By Age c -
o I R_elati_v'e_‘Ere,qu,_éncy_,-_ e LT T
Ape Group (Percent). < .0 .~ .- T
20 = 30 years .. P ¥ 2 S
S canE , . ey T
.31 - 40 years = - . 54:3 T e s
] -~ 50 years e 217 R
- 51" years and over - - 1,1'26 ' -
.. ' . ] - ) ... -. . . - -» ] « ‘:‘..l"
Total: : o "100,0 . R o




) s _!.- "’
" e _— "/6—:.9 E
T Rt
. . j; _eample of " 23& Crown Counsel (SSIpercemt of the total ';:E
ﬂ;:*i —pOpuietionJ Ls:eftremely skewed in terms oi gender, there
,lzngf‘ _fl“rwnéreHIZO_males.ae-compared ‘»o 9 femalesg Rif\{fiu o
R rgf'ff ;{7 ‘“;éiven gﬁé relative youthfnlnees reéiected i, the
. ﬁsannle,-ft is not surprising that:a cOmparable‘proportion of
f_ 1; the‘reepondents had onIy lbdyears"or less experience as af
- YrEs ﬁrosec;roc,gjust_over;one tnird (34 ;;w N=;5) have N ';:-
15 o™ i experience oi SJ;ears or E%s; and anotner‘QS‘percent (n=32)
:‘ ffé :fa.m haﬂ betwaen-oﬁand‘dﬁ years @kperientear ;;BLE l shows that‘ _——
- f%“g?-m :tﬁese'two:éroup;; ;it{*the addition of prosecntors having )
; }rtﬁf;:i.“.~p§;w;en blxand:lg*;ea:slexperience; account for abOut 77-

-

. e e TRERREE AT 7
- percent of the torar sample. S e T s
.- *_-_,_,..:'_‘_“, - T ‘w-r -~ . M ‘ . i ”

{-?.Uc ;}»During the Jesearch dEBign phase of the study, we

S "had no information abont The potential respondents for the

L ...-,' e - . - _.

m;_.survey in. terms of their leyel or leng{h of experience as

prosecutors.; Accordingly, we- qoulﬂ not know how useful this
ﬂfsingle variable would be for analyzing-the relationship

-QJ“'between responﬁents1 legal Experience and their responses to.

LIS

case related questions.ﬁ For-this“reason, we - felt thet it

- - A

B would be important to also obtain. data pertaining to'

e -

'respondents ,overall legal experience prior to becoming a

prosecntor.- In addition, respondegts were asked to provide

"information about the nature of their post secondary
education prior to entering law school.n;L.ﬁf

O .o - - -
. - - _.|

“or



Number “of.”

T <5 years.

11 = 15 years

" Years. . . -ii -

Relative Frequency

9

(Percent) S Tw L;

L~16' “20 xears . 7:8

- 21 = zSHyeapé'g{- x 5.4
n -"‘nvzorfe_x tha n;_._é_5'-‘.‘.f‘y_ie.§~_i"z:is_'_j“ ! (‘)._..1
100.1



[ b

) The data showed that prosecutors varied somewhat
y : .

regarding the nature of their prior legal experience-.-Only_
five (3 92) respondents indicated that their legal

EEY

experience was limited to prosecution work.: The remainderg
- (96. IZ) ‘had worked in otner 1ega1 areas prior to hecomingi,
Crownvcounsel- _About one- third (322) of - the respondents had-
previous experience in more than one area of law,.including
family, criminal and general‘ lam.*'The largest group B
‘(N=73 SlZ) had previous experience only-in criminal law;-.
TABLE B-2 (APPENDIX B) presents the actual distribution of
responses to this item- _

| vAs would.be expected ‘do'percent'oflthe;
respondents (data are missing for’ the remainder) indicated
'that they had completed some post secondary education before.’
entering-law schdol. The data showed*that 58 of the -“
respondents ‘had completed a Bachelor of Arts degree and 23.
had completed a Masters of Business degree. The types of
degrees completed were limited to Bachelor of Arts, Master
. of Arts, Master o f Business Administraiion and combinations_
-‘of these (see TABLE 3): The most frequ ntly cited degrees‘

At

were in the social sciences (23 32) and in" political science‘

(142). A



- 'l'ng..‘-- )

U TABLE 3. . e Y

Distribution Of Respondents By
Nature Of Post*secondary Education
"Prior To Entering Law School .-

*

- Nature of Post-~ Secondary A Relative FEequgﬁcf

. Education . : L . {Percent)

-2 years or less.. o S .
“(no degree specified)l7' L 5.4

Th.A. only R Lo T 45.0°
ﬁ.A.-qnly - TIT : :7f ':-,; “_;', 7.0
MoBL.A. oniy_ “n o (,;' -'" 19.4
HiBuAw & M.A. :::_:.“ o ;‘,7 0;§-
lB,Ag,ﬁuﬂ{A.‘_i  A S Qe

.Respondents who did not . o
"janswer fuestion : - T 20.9 .

Total: - . = . L ' 100.1
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V.2 SECEION-TT - . L T

rAnalysis:of Sentencing DisparityF‘.

'Keeping in mind . that the primary objective of the
research was ‘to examine the issue of sentencing disparity,
the-central componenr of our analysis'deals with analyzing

"prosecutors choites of dispositions for each of the five
o ’ | . Yy ‘

cases in;the standard case set. In generating these data,,&“

A S . , o

‘respondents were asked}“_"Whaq sentence would you-feel is

.appropriate in this case?” As expected datasfroﬁ‘this;itemj'

produced a wide. range of decisions which in turn; presenti ;f o

problems for constructing an appropriate analytical
-framework for: assessing observed variationsi‘

. In Case 1 for example, respondents chdices‘
varied from a $§500.00 fine to 3.5 years in ‘a federal
‘penitentiary.' Even within the confines‘of our modest sampleﬂ
of 129 responses to this item produced a large‘number of.
"data points. As in other sentencing studies involving
”judges, these data facilitste a. detailed examination (i e.
'.providing a measure, of ’absolute differences) of disparity, '

:bet wirhout a;massive,data:collection effort, .the findings |
-,,can‘resnlt in_a‘discussion.of-a wilderness of single :

instances '.
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S~

Looking at differencea between individual

diSpositions can be carried Out by’ simply eye-hallingf the N\

"@aﬁé.‘zﬂqweyer,'tranalatingatheae_ohserqationa into .

['aefénsibie ¢§;clqgipas'aecgssiggtesfa_a;rg sygtamgéie

: analyaia.haagaﬁﬁnraégregated-dagaiéonsiatingzof”grouns;of
sentenCee;‘.The distrihution‘dfgresponses across.these

J:sentence groups can, then, be-used aa‘a baeia;for;haking.
1judgments about disparity. | .

In order to conduct this type of analyais, we had.

-to first construct sentence groups by establiahing decision

.. 13

. rulesafor.assigning.dispositions-to‘each group.' Our;tules .
- took into.account'two dimeneions'of the’sentencefs (1)

IN-OUT whether the*disposition imposed a period of
' incarceration (IN) or not. (OUT), and, (2) QUANTUM severity
'hfof the sentence (e g. length oi jail-term,,length of
probationg amount of fine, etc ) ; Using certain criteria
._l(based on diattibutions in- .our: data) for establishing L
'-.cut -off points along the QUANTUM_dimenaion and combining
these‘with the dichotomy‘forﬂthe IN—OUT dimenaion enabled us?
to‘conatruct_a croas.'tabulation matrix in which each cell

represents a group of sentences. )

- ‘The’ lower and upper values of the QUANTUM axia for

\-the matrix constructed for each of the five cases varied as

a function of the loweat and highest QUANTUM aentence



B groupings based on respondents' deta: After-completing this

e_.cross tabulation for edch case, we: examined the distribution

N

-

“of data in each. matrix with the view to identifying Qne or. ‘i‘“
.more-modal groups; Our conclusions about whether disparity
was observed ace based on the following reasoning.

. .
\ e . . ; -

LI

(1) No. DIS?AR'-I"I:Y -7 1f -a 1a£'éé_ 'proportion of the semple 15
present in one’ceii; ‘ ) | |
() NOaDISPARITY - if a. large proportion of the semple_is

' o LS ., . "

\

. present in two or more cells but the

. differences between these settence
. . '- " . ) ' ° . ’ P ' he
- . groups is not jfudged to constitute

unwarranted variation; .. . ‘ o

{3 'DfSFARITY ‘ e substantial proportions of the

. sample are distributed acrose tuo or"
Ny K -
o ’ more cells and the variation between’

[

L ..r, _'irlrfr - these cells is judged to - constitute

,sentencing~disperity-
The remainder of this section presents ‘a -

PR

'statistical 0verview ahd brief d15cussion of our findings

_ for each of the five cases.'
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“iv. 3 . :Case .- Assault Causing Bodily Harm .  --"

-

- with the offense of ssseult ceusing bddily harm ; k.toﬁal

\- Tt * - o"
of 128 (991) of’ the prosecutors assigned a sentence for. this

eese, one respoudenc did npt impose a sentence.r The 1east

o

nThls‘ease tdvdlved one defendsnt‘fkayﬂk.Sﬁghérgedag

severe sentenee imposed wasna fine of $500.00.‘ In cdntrast,.

. the mast severe Sentence ‘was a, "3 5 year term of

incarceration in"a’ Eederal penitentiary., TABLE é pr&sents~

.'summary -0f -the - various zges of dispositions for Case oo’

“consehsus (94.7%) thsg

\
.Ihe data for this item showed a high degree of

he,sentence for.this case shouid_

1nvolve incarceratio Howe er, respondentsh decisions

f about the actual length br severity of this cowponent were R

- somewhat saattered. The 1ength of 1ncarceral sentences

:in a provincial 1nst1tution) Considering-this,-the’level'”

.substantially- DER ;w' - R L ei '1_{:élhf

ef disparity which cOuld be inferred from comparing the

'iranged from 6 months .or.less (41 OZ) to 3 5 . yea:s (6 8!)

[

.The majority (85 ﬂz N!109) of respondents suggested

'incarceration terms of less than 2 years (i e co be - served

a

¥

'.extremes (less than 6 monchs versus 3 3 years) is teduced

-

-
.

o™
L
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Distrxbution Of Dispositions By

S : Sentenca Type.' Case l _
(Assault Causiug Bodily Harm) e

- '"; Cne T o - ﬂ:“}-gi'Relatiyef'"f;ﬁ

.‘Seantence Type -~ .. .. .. .. - Frequency . - 5

- . {Percent) - - .'wauﬂﬁ'f"lﬁ f_j,g o

fine only '; ézii';'.v,Vzgf“"if_-~;*--,f- d;gdl.-
Probation (thh conditions)  1_;f:-£ 2.3 "”*(QﬁTfA.72}‘pﬂ{

fine + probation (with conditiona)j__; f¢116

Iﬂcaftetation only “7::'?”'3-j o":' o 53.5 - L 7'-i:'::“ .

-

incarceration + Tempotary ._ '_ o _' ‘ . ) “_ o
Absencg Programme (TAP) S . 3.9 _ o RN
incarceration + probation (withu R IO A O
or without conditioné) Ffu“ - T, -33.3 0 -  (IHf9&.7I) ﬁ“ 
incarceration + probation (with - . -
Jor. without conditions) + TAP"-' N Y

incarceration + probation (with '
conditions) + sugpension of T o
driver s 1icence_ L S o 0.8
W . . . - a . . s ' - - e S oo B LR . - o,
mimsing. data . - LT e R 0.8, - X T P
o N
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.

-

: IN of 6 months or. less jsil is clesrly the modal group, it

The‘data from TABLE 4 identify four general

-7 -

sentence"xp these are -,(1) simple OUT 7 fine,

-~

probation, or suspended sentence only, (2) mixed OUT -'a

combination of fine snd probation, (3) simple IN -.

I incaroeration only, snd (&) mixed‘IN - .a combination of

incarceration'and‘some.OUT‘component(s) ~These four general

sentence types are.referred to in our initiar diqcussion of

W~ - - N -

the data for all five cases-' The next part of our analysis

provides 4 more detailed treatment of these daca by mapping o

‘out the QUANTUH dimension of the sentences in matrix form

D - - .

Yy e . v
O

' (TABLE 5). S ;. WL LT e

For this psrt of our: discussion of the senCencing.

Y . T

data for Case 1 we limit the analysis to the 110

+ v

prosecutors represented in TABLE 5. The cell for "simple"

‘contains 32 7 percent of the total prosecutors. “The best .

.

way to examine thewlocationrof'pther gcoups‘relative to the
nodal‘cateéori“nss;to construct-an ordinal“representation‘ot
these data and label esch‘ordered group as an’ increment or
‘decrement of the modal category; -This approach yielded the

' following schematic picture as shown in FIGURE l.-

‘In this ordinal form, the data (with the exception

of the 1.8 percent in the OUT cell) are’ quite evenly.
- distributed across the four other grOups.' It_could be

srgued that the choice,of labels for the various cells does

T



Fine = 1°

Prqbation = 3
Incarceration = 8 -

‘Incafcersﬁion + Probaiion - 15

‘ *Cell entries are expressed as percentages of the total ‘number
" of valid observations. :

' , 105..
. " o . ; S
. TABLE 5
Distribution of QUANTUM Sentence ] :
T, . Components For Case 1
(Assanlt Causing Bodily Harm)
S Probatibn‘(Mohths): )
Inearce:tion No'Prp—‘ 1 to|7 to {13 to 119 to 125 .to 31 to
(Honths) " |bation | -6 12 18] " 24 30 | 36 |
.+ No jail | _ 1.8 | ..
6 mos. or less| 32.7 | 0.9 | 0.9 10.0 0.9
S Tte 120 ] 1548 "4.5| 0.9 9.0 0.9
13 to.18 | 3.6 2.7 ,
©19'to 24 Sl - \ 0.9 |
o "" ~ .
.25 to 30 - , -1
31 to 36
‘37 to 427 0.9 . -
. -.‘-‘.7> T -
o VALID OBSERVATIONS =" 110 T
. Hissing Data -~ Quantum not specified by respondent .
. No Sentence Imposed =1 : :
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" FIGURE 1 o ‘

s _7 . "Schematic’Distribution Of Sentencing.'i
’ i Data - As An Increment Or Decrement

0f The Modal Category: Case 1 s fﬂ“.” " -
(simple dUT_l,' . f —ff ‘ ‘. ”", (miieﬁ pUI”) ':; 'fiﬁ.
; 4 7 1.8% 1 | '.bﬁ\\
- lower probation ...{ l o
“only . -]
Tt . | )
. 32.7% - ‘ C{ 12,72 yat1 |
' Modal | . .jall £ I <& 6 months | Higher
L 6 months - - "%+ probation E '
. ' | 1 to 36 month?
. d o 15.42 | 15.4% jail | o
. Higher - jail | 7 ¥012 months| Much Higher
7 te 12 |+ probation ' -
. months | 7 to 36 mbnth?"

|
1
jail 13%42. . . S :
- "+ . !months or 13 | Very Much Higher
o, - to 24 months+ : )
' - probation .19
to 36 months.

L

I
(simple IN ) — ~ (mixed IN )
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i . -

~ . 7 - 4

.not reflect a-rigorous delinietion-of-actual'QUANTUM : .

L
differencés; Howaver, we believe that the data from this

schematic representation together with the distributions in

.

TABLE 5 speak for themselves.

Remembering our decision rules for assesing

w

'variations, it~ would be difficult to conclude that the two

.

'"Higher' and the "Lower" 'cells are disparate in relatiou to

tﬁeﬂmodel-group.- Nevertheless, the. sentenées ih'rhe "Much*

4

Higmer"7and "Very ﬁubh'Higher cells are substantially more

severe than-the modal sentences. The magnitude of these<:

variations, together with the fact that 29 9 percent ‘are 8o,

[ . * .

‘Ear removed'from-the modal group, compels'us to tonqlude.

thet eentehcidg disparity was‘oBBeryed far Caseﬂi.

4

- . 1

v
ri
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IV, 4 Case -2 - Impaired Driving

"'This case involved one - defendant (Joe J ) charged

"with the offense of impaired driving"u' A total of 125
:respondents (971) assigned ‘a sentence for this case, theA

:remaining four’ prosecutors failed to provide data for this :

item.’ The sentences imposed ranged from a 3300 fine to a.

13- year.term of - imPrisonment;j The distrihution of 'tf‘;fj,H?FEZ'.
Jdisposition ZEES is presented in TABLE 6. ;" #»Ti;"F?EL;jlﬁhf?
Not unlike ‘the data for Case 1 Eere again,@d s
_respondents~ showed a- markedly hiéh degree of consensus T
. regarding the basic IN-OUT decision. However; within tbe ’ 3

- range of*the‘IN-sentences prosecutors were almost evenly ':f,{J;

-divided between.”simplef_and-*mixed IN groupings.- A& might

[ _.-'-..

be expected the suspension of Joe. J. s driving privileges T,

-

{as well as- probation) appeared as. a component of the

~ CE L.
4 ’ . * . L

mixed IN sentences.

’ B .- ‘ (.

" . - . . - e
Y s A

Even though a relatively small proportion (14%) of R

,the dispositions involved a fine, the views of . these 17

prosecutors concerning an’ appropriate QUANTUM of fine were .
. &
divergent, at best, fines imposed ranged from $300 up ©o O

 $5,090. if we_only consider the upper'and_ioger.extremes'of .

_the IN sentences assigned,oit would appear that the;ieveis=;

B - . . [
1 . - . . - i

-~
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P T P g: Distriﬁution 0f" Dispositiods By _ ‘
L -‘1J°fwf_,,:,ﬂl--p:1*j$ Sentence Type:-'Cage: L S T
R T S Impaired Driving) ’ .
e T T s e ;ﬁiifr°‘tREIat1'° Sehe
ST “.o 7. - Sentence.Type - . [t f o -Frequency -
N S VT R ST (Percent) )
--:'A;;fff_f = fine only_hp':;fj._'”ﬁff_-ﬂ, J::Fﬁ. o 79,8

i :r: fine + - suspension of drive: s:;;»i‘frf'r
'- . o= license .. - T . i

3 P o
Ta e LT T no T Tee LT e T L (OUT=7.9%) -
- “ 0 LT

LI T LT pfobation (with conditions) RO Wt -0.8 -

e ERE . A e P &
Lo T T fide ) probation (with ot -. "o oo

‘_ﬁ;;-‘_V'QQT _ without conditions) I O _ﬁ;:&’ﬁ o

- - -

- .o - -, . P :
. R incafceration.only_g”; NPT T ;W 42 B .
S ‘ incarceration *-fiﬁef-p_a;;.ﬁrf; . 4,r ’ .

incarceration + fine + suspensigﬁt' o7 T .

- . -pf driver s license Lo S R TR § oot
- incarceration + Temporary, NP ~

LT - Absence Programme (TﬁP) {1400

incarceration + TAP + sdéﬁénsion ol ” - ~(IN=88+12%)
of - driver s, Iigence S v 2l 3.3 - ‘

K. L K . .. R

A ' incarceration + prqba;ion fm; ) _
O e , (with or without.condibions) T 6.27

L~ . ‘-‘,-.4

sﬁl incarceration -+, TAR + probation . .

) (with conditions) R 16

— . . N . L F ‘/._‘ - .
ﬁincazceratioﬁ‘+ p%obatiqn (with | - - . . R

conditions) + sugpensiaon of 7 .l - S
driver's license 13.2 R .

.

*a

: 'i,-  missing data : | 311:. - 7-'luf

-
) L, i .
-
- -
- o
i
- - ) .
. -
I .



of disparity within incarceral sentencﬁs and fines is ,‘f:;if

;comparable, the QUANTUH of incarceration imposed ranged from .

1 month to 11 years.. However,‘it should be noted that:-;g'ff’

almost all terms of incarceration imposed were less than 18

umonths.; In addition,r23 prosecutors (181) directed that

'--.- . -~

- - o

‘jail sentences were to be served on an intermittent basis

'under the Temporary Absence Erogramme (TAP)

Thus far, we have only looked -at the extent to
which respondents diﬁfered in their views about appropriate

'-QUANTUMS for fines and incarceral sentences. Since the'

majority of these sentences are but one component of a mixed

IN and/or OUT disposition, it is also important to examine ‘

‘QUANTUM‘variacions for:the‘othertmain‘component.,

-

Specifically;}do'ﬁariingilenétns.of,probation ordersdspan a,

wide range? and dolsome' conditions}‘of-probation'represent

an. important additional sanction°

For: Case 2 a total of 24 percent of the
= R . oo N
respondents included a probationary component in. their

sentences, and of these,'almost one half outlined special'

‘conditions to. be attached to the order. Probation orders

imposed ranged in length frOm 6 months to 3 years; ‘the

majority (762) were. 18 months or les&.r Ihe conditions mostf-- g

- [

frequently-cited»were:. (I) COmmunity Service Work (CSO)

_indicated by 46 percent of the prosecutors who outlined

-

”specific probation conditions, (2) compulsory attendance at.

T ' T '._ Sl o _. A b




111,

_an alcohol treatment programme (401), and (3) life style

) constraints such as regular reporting to a probatiou officer

-.(IAZ) Finally, 24 percent of  the respondents (spread i.‘ B

jfacross both IN and gurT aispositions) recommended the "“ '
suspension of doe J s driver s license. .

If we were to restrict Our attention to simply

.examining the overall distribution of reSponses between the"
two basic IN—OUT categories,.any conclusions based on this
;limited analysis would be misleading, at best. The next .

part of .our analysis presents a more detailed look ‘at, the

;distribution of QUANTUM Sentence components for Case 2

'(TABLE 7)s

Using the same approach as in Case l this part of

,'our analysis involves only the. valid observations (N 100)

T Yrom TABLE 7 The data for Case 2 presented no problems in

4 -

identifying the modal cell from the cross tabulation of
QUANTUH senteﬁce components i~ as before,'the simple IN|of 6_,”

months or less was the modal group, containing 55 0 percent

Y

- { .,of the ohservations. Constructing an ordinal representation'

“of TABLE 7 resulted in the following schematic form (FIGURE
T |

v

Here again,'it may ‘be difficult to'put Eorward a

-ﬂstrong argument that the 21 0 percent of the observations in.-

‘the tWO Higher cells represent sentencing diSparity

_relative to the modal group.

N
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'L'ABLE 7 ‘

: | Distribution Of QHANTUH Sentence
Cdmponents For ‘Case -1 . " N
o (Impaired Driving)

BE Probation (lbnchs) Eji:;ie'

. Incarcertion |No'Pro-| 1 to.| 7 to-|13 to |19°to |25 to 31_‘t$d 5300 ~|
 (onehs) bacton | 6 | "1z | s 2e | 30 736 - [55,000f

-y

‘Fine \ ‘l. ,'~"?-.'. "::'. --:.' TR ) ,: . .'3.0_: _-.' T 4.0

L S . . 4

No jail S SRR SR JUts o I R R R

6" mos._or less_,'§5.p:ﬂ :f~‘_‘ 5 ‘Q»ff: 2.0 C ..f3;©;§‘;3391 h

BRI v R NI I R ST RS W
13 t6 18" g0 oy Tl ko
19 to’ 24 '
C 135-t030 L0 |
10 to 11 years| . 2.0 '  o o . R S .

, 12 to 13 years 7 3.0

VALID OBSERVATIONS = 100 '
Missing Data = Quantum not specified by respondent
.. ) . No Sentence Imposed =4
T - Probation = 5 e .
. Praobation + Fine = l e
.Jail.= 120 SR
Jail + Probation =7

‘ *Gell eéntries-are expreSsed as percentages of the total number |
- of valid observations. . .

o
- te

»

. Tt 4 . . .. . Lo T, ) R o, " .
. - B . . . . . . =
B .- ot T o . ' . 5 * V. L. '
’ . ) .. . . ‘ . . v . ‘“‘.4- . ' ¢
S Ei; TV -
\ . - . - - . ‘ - N
. . . P s Te . ' -' . L s A . . N . '
: . ) ' s e - . : ’ L - \ .
. . * . . . . 0 o - " . " . e
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« FIGURE 2

" Schematic Distribution Of Senteacing
. Data. - As’ ‘An Incremedt Or Decrement’
Of The Modal Category .Cage 2

(simple obr,)_ ‘(mixed OUT').

3,0% - :
- fine + | lower
probation '

N W
‘lower fine ‘or’ ¢ [
- probation’

' bnly

. Modal o jafl < .6.months . | Higher
. | . 6 months - + probation A
: - or fine .-’

) : " 8.0%
. Higher -jail’
: o 7 to 12
,months.

12.0X jail 13 .
to 30 mos or | Much Higher
4ail 13 to 30| o :
months + pro- -
bation 19 to [ = %

‘T‘
e
-l
s
55.0%, © :'T_ _1331 1311‘5
1
I
| -
|
|
|
l
|
|
|
|
I
|

24 mos
- : - . \ -
S Very 1 3. 0x
" Much f jail
: Higher .} 10 to 13
S years
(simple IN ) : ~ .7 (mixed. 1IN )
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Similarily, the presence of a Erobation cumponent in some. of
fhe Lower sentences (and recognizing that some f%il terms
'in the modnl cell are. lggg ‘than 6 months) would ‘make’ any
inferences ebout yariat;one betqeen'these.two'groupspand ;he'
modal celi teneatiﬁe;‘ee'best.; C

Concluding.'that eentenc;ng.dispaeity eXietsffor_‘
Case i,'has§;o be-baeedieefgn asééésménﬁ ef therebseiute
diffefence between ehe‘ﬁngllcetegory and eomﬁ?ned det34£remf
_ehe “Much Higher' endr"Vefj‘Huehlﬁigeeré eellsil Sentencee
‘in the "Much Hiéhef- group involve either (a) terme ef

incarceration which are at least marginally more. (within thef

:.7 to 12 months range) than for the modal group Elus an added

condipion{pf probation ranging from 13 to 24 months; or, (b)
L . ) . ' N s N o .
markedly longer terms of incarceration (i.e. in the 13 to 30.

~month jaege), oﬁeeef,whieh é}sd‘speeifies'prebationxin,thé
19 to 24 goeth.;ngetval;uiwe-suégeﬁ;_ehat bete efiéﬁeee‘ )
éreupe.ditein the ”Much_uighef“,categorf':epeesene

.subetantiai variatjion relagive‘té the.mddei cell. Thi;

l . ~

observetion,jcoepled4with the fact that_five'pideecutdrs.:
(thé “Very hpch Higher"lgpoup)_imboaed incarceral terms of

between 10 aﬁd.IJ yee;a, are strohg suppo:t for concluding

that seﬁtedcing disparity was observed in Case 2.

- . e . : -



IV.Sff": Caée 3.— Break and Enter

- This'casé.involved-onef&eféudanf, (Péper R,f

charged with fogék and Enter”. A total of 128 respdnden;é
'(992) indicated 5 séntence;‘dne_prbsecdtbr d;d not respond. -

The least severe sentence for this cage was a suspended
_sentence (without any term of prqbé;ioﬁ_attache& to it) .-~ -
_whire-the most severe diSpositioh calléd-for Peter R. to . be

-inca;cerated for 24‘montbs.

- The respoﬂdeﬁts were fafrly evénly divideﬁ'- 
. concerning the basic fN-OU? decision; 48.1 percent chose OUT

while 51.9'pefqep; assigned 1IN dispositions. shiiifn the OUT
- group, all but two 6f.the sentences were_“simpléffahd-

apecified'onlj a term of probation. Far the IN_grbup,ﬁ
houéver, the large majority of sentences wére,"mtxéd",

- combining probation with an incarceral sentence. A spmmé;xi
of the distribution of the. sentehce ‘types for Case ,3 is

- presented, in TABLE 8. ° . I

.

Eveh;though SIQSTbeféent qf_the.ﬁgntencgs‘fqr.xﬁis"

" case involved incarceration, the héjority of these (all but 7
9.3 percent).also inhcluded an OUT provisiom which inﬂmoét
casés,lwas the major thrust of the sentence.: Miny of the

‘brdsecutors'imgosed,shéfj‘3hiftéentehces (1ess-than_12

- g
"o



: U TABLE'S <o .0 L0 o T

_ B
Distribution Of Dispositions By o
' Sentence Type: Case 3 . - .
o _ _ ' (Break and Enter) : o

. . : : L - . Relative
Sentence Type . . . .- | Frequency
) T . - {(Percent)
’ ouspended sehtonce S 'lx - S 0.8
‘ probation with or without .| L o -
' conditions - 4645 - ; (OUT-és.iZ){:
'fingi+ probation_ : e . E
~with conditions - - o U AR % -
—_—__..__._;—"‘-_,“_-_‘___-___._}_.J——,____—__-._——_—

.indafoerétioo only - R P 9.3

-incarceration + Temporary _
Absence Program + ' : ’ S e T
probation\(with conditions) '_ , . ‘-2.3\f  , (1N-51.91)3,

-

'-incarceration + probation S _ [
(with or, without cOnditions) B 40.3

.missing data _ ,""' 7 : 0.8 ‘ii>: : B T

. : \
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'distributiOns of the sentences for Case 3.

'_172‘prosecutors are represented in TABLE 9.

"distr’

represen'ation of the data is shown in FIGURE 3.

117
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months) to be followed by 2 and 3 year probation terms which

Vs

uhffincluded fairly rigorOus Conditions.' Almost half of those :

.“grespondents who imposed a probation component (422) also L

-~

fkassigned conditions for, community service work nonf”-“
'Vassociation with specific persons, regular reporting to a'd
'a'prohation officer or combinations of these.A

’ The next part of our analysis examines the QUANTUM,-

’

‘ From a statistical viewpoint our, analysis of this S

':case is perhaps weaker than for cases 1 and 2 in’ that only

The main reason

+

fofor this is that 21 respondents failed to specify the actual,
"“%1QUANTUM of probation imposed and another 34 respondents‘

.failed to provide QUANTUH details for sentences which were .

fcombined terms of incarceration and probation.: For Case 32

"5just over one- third of valid observations formed the modal

_group,jthat is, 36 1 percent of the sentences were' simple

'OUT in nature and specified probation terms ranging from 19

_to 24 months. Here again, our. analysis involved organizing‘pw

:igroups of . dispositions from TABLE 9 ‘as, an ordinal
Ny

ution around this'modal category., This ordinal



R B -
' . TABLE 9 . - .. : '
; t ' . ‘- ) /‘, _."..,'_‘ . . |
1Distribution 0f QUANTUM Sentence o o - -
e Components For Case 3 s -
(Break and- Enter) . >
- - Pfobat}on (Months) ~ . )
Im_:_ardeftiep' No Pro=| .1 to | 7 to {13 to |19 to |25 to {31 to N -
. (Months) bation 6 {.12°-f .18 | ;24 | 30 36 - E
No jail | = 1.3 1 9.7 2.7 1361 | . 5.5 |
I (suspen&ed- RN BN ‘ .
. sentence) ) v .
6 mos. or less| 97 | | 11.1{ 41| 12,5 ] .34 L
' N . . L d-\ : : N — "' MR . 1
7. t012 ll3 ) : ' . T 1-3 1-3' ’ ) .
Bro18 |- s A I R
19t 26 | 1.3~ ‘
VALID OBSERVATIONS = 72
Missing Data - Quantum not specified by respondentn
No Sentence Imposed.= 1 -
Probation = 21 )
_ _Probation + Fine = | . . ..
.. 'Incarceratidn + Probation = 34 : ’ :
*Cell entries are expressed as percentages of the total number ' ‘
" of valid observations. . B . R
u - oA\
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| ‘ ' . FIGURE 3 |
Schmtic Dj.stribul:ion Of Sentencing

: ‘ Data - As An Increment Or Decremnt
, - i’)fhehbdalCategoxjy"Case3 o

. “(si'ﬁ:ple Ty (mixed OUT )

Very 1.32 |
-Muach Suspended
Lower Sentence

12.42
" Lower | probation
7 to 18,

I
|
I
I
months - |

| J 0 %12
o . . Modal] probation
7 ] 19°to 24
aonths

- 5.5%
. T ) probation
. - ‘Higher |- 31-to 36

‘months

- (1102 | 129.02 jail <} o
" Higher jail € | ' - |6-months + | Bigher
" 1 year K [probation = - | :
' - 7 to 36 rm_nt:h'? L

[3.9% fadl 19

to, 24 months | .- ¢ .
or jail 7 to Vez_'y Much Higher
|12 wouths +. : A

" Iprobation |

19 to 36 mont‘r[ls

- (8imple IN ) L '__,(mi;ced IN) - '



As shown above, our ordering of the data resulted ;'

in threeigroups which are’ all labelled as Higher'.i Since

- -

‘ -our QUAHTUH data points for jail and probation are’ expresse¢

as 6—month intervals assessing the actual magnitude of the .

. -

variation between these three groups “and* the modal category
L would be subject to many divergent and/or conflicting f‘

interpretations. Ln this 1ight . we choae to . take a Very

-
cautious approach to inferring disparity across ghese groups
= and?or between them and thenmodal-cell. LT

. -
1 BT PR

"Since our data are‘in the’form of ﬁbmonth ranges =

LI

and recognizing that there is no simple method for equating

jail and probation QUANTUMS ‘our ordinal chart, does not %

L3

present strong enough evidence_to support the conclusion'
that disparity exists between the. Higher .grOups and the

'¢3moda1 category. . However, the abaolute differences which’ are .

\ ]

self evident between “the 36.1 percent modal responses and

the "Very Huch Lower” (1;31) and Very-Huch Higher (3 91)

groups rEpreaent sentencing dieparity but only involve a

amall number of observations.' .o
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. this item;.aLl but one

i

.co-éccuéed) thﬁ J. and Michael M. Eacﬁ was charged with

‘10,

o

' . o 7 ) " e _- : 121'.

. ’
. . hd
-
-

IV. 6 " Case 4 - Armed Robbefi:' o W" . -

*
Bl

- . . .

This case involvgd two deféndants’(appearing as

l "armed robbery, possession of 4 wegpon fér the purpose of

committing an offense and Iindecent assault".- Since

respondents were asked to assign ahéentenéé fpf each
defendant, our discusgion-of tﬁg.{indings_gﬁémineSfiag
sertences for eaéh defendant ;eﬁarﬁiely. '%pi_boch'ngqtﬁ‘of
;out ;f:the 129 pFDSécu{Ofg responded.-

4

- B - I

-
. ‘ Y

First Defendant: John J.

LAt a genéral level, the sentences imposed for John -
J. indicate totél'coqsansus_in that allvdf the respondents.

.

- -

were tn agreement about the basic IN-OUT dec;sioh;'lzo (932) -

.assigned "simple” IN (fncarceration only) while the other 8 ;U
-respondents chose to combine incarceration with a term .of

probation, with_on‘withéut couditions, “mixe@" IN.'  The LT

v distrxiburion of these sertence types ié‘sdmmarized in TABLE

- . P
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R " :
R 'TABLE 10 :
‘ , "Distribution Of Dispositions By ~ - .
L S . Sentence Type: Case &, S ‘
T - (First.Defendant — Johm J.) e e
) . ' . Relative . -
Séh:epcg Type . ' R "Frequency
o : C ) ‘|~ - (Percent) s
,:in;afceratfdp only ' ; tf' ﬁ : "93f0 . et e e
incarceration + probation T . L e B
(without conditions) L o 4.7 _ (IN=100%)
incarceration + probation o i I R
(with conditions} . . - P T 1.6 R o
imissjﬁé diﬁa" : L I - 0.8 .
- .‘
; »
. > .




Y

. . " B . .
* : 'Further support for the observation that there was

. -
L .

.a high 1evel ‘of agreement among the prosecutors in

sentencing;John'J. is reflected in the QUANTUM distribution:

-hof‘prohation terms; all sentences,with this,component

finvoived_probation orders of either 2 or 3' years in length,

however .chewhigh 1evel of general-agreement among the

respondents deteriorates markedly when the QUANTUM

5

L

distribution of the incarceral component is examined-

Incarceral sentences ranged from l month up to 9 years.

LEven the fairly homogeneous range for probation length (2 to

_3 years) was linked to prison terms ranging from 4 to 9

yearsr

.J L=

Since 93 percent of the sentences for John J. fall.
'Trﬂinrthe .simple IN" category, we felt that it would not be"
'particularly useful to map these data in matrix form--
-Instead _we have limited our analysi@ to providing a:' ®
‘detailed breakdown of nhe QUANTUM distribution of incarceral
}psentences, this is presented in TABLE 11._ .

o Even- though the QUANTUM sentence data for Case 4
pwere notrtreated in a’ cross tabulation format our approach
A'to analyzing the distribution is the 'same as for Cases 1
- through-3. As before, our discussion is limited.to valid'e

'ohservations"sf In TABLE ll a total of 123 prosecutors -are .

'presented; only‘one;respondentcdid not.answer-this item and

S
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T S UTABLE QL0 B
. wiwa. o eTe .o+ NUANTUM. Distribution Of '7f:"

Incarceral Sentences ‘For
(Firs: Defendauﬁ

77 yfﬁ;Lii Case ﬁ

John'd )

'Data'exclu&eq =-'5.

.2 to' 4 years). .
‘rules could possibly have been .
- created to quantiiyhthem in line
with' the ranges in this. tible, A
wanted to avoid ‘data manipulation-;f\u~

'w"~

(chese respondents are not_ “"'.‘ .
pepresented in the table” becausefﬁ
their sentences were. expressed
either ‘too generally (e, g..uﬁm :

“.years- plus } or-as a- range (es g.:.'“

While decision -

;of this nature )

Length of ﬁaIllPtiyon ??FIT LT :$— Eelative F;equency
L L :7 LD, O (Percent) DO e ;
6 months-or less ~- ~ i rﬁ' ji%;%ﬁ 5
7 .to. 12 monmths . T . T A sl e r T Le6T
I3.to 18 months .. SRl T IS - i
19 to 24 months‘ e < T "8k,
_ 25?&0}36 anth&?':;ﬁ' ?-:_-' . f_:l:ﬁ \ Q
37 to 48 d@onths - - .07 . _bhs.7. ~
. 49. to 60 months. - - . SN O "17.0 o
5 yéarsAtgf}'vgﬁqé;i ) e ;5;7‘f- i e
+ 7 years to 9 years . -  ; 4.9 7y -
,IOxyéérs Ed,13;yé&§§f'{ N s 0.0 -ﬂ;”
Valid'obserfa:}oﬁ5l='1§3'h' I
Missing data’ = 1 - .

. ‘:;’;’ -
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data,from~anotnerffivexcould‘notvbe‘assignedhto'meaningful‘
-sentence groupings.

o

while the modaL sentence group (jail term of 37 to,

_&8 months) for this case acc0unted for just under xne half

o

(h& 72) of the observations, the remaining sentences range‘a

-‘from'l-month ro.9_years.incarcﬁration. If we treat the 49

',to 60 gronplasffﬂieher' but not disparate, the“remaining

i
r

sentences which .are more. severe than the modal category only

]

':represent a. combined total of 10.6 percent. The magnitude':

of‘these Vatiations (i.e. at, least from 1 to 3 years more

"

—incarceration) constitute disparity but remresent extreme'
i‘:resppnse_s;- . -: '-_' ) i
o _iénamining tte;data;fbr the:sentence éroops‘pn'the
ioyeﬁmSide offthewmodai1categdr£‘shows‘a tnindscattering,of:
'reseondencs'whonimposed‘beteeen Is and Boimonths.jail1 these_
"respondents>span'four sentence-groups‘but still:reoresent
ohly a combined total of .Z.i'percent of thetobservations:“

anally, using the &4 7 percent in the modal group as our

base. for comparison, we find that one third as . many

respondents can - also be found in ‘a ﬁuch lower category, thatn

1s, 15, 4 percent assigned jail sentences of 6 months or

‘less. Simple arithmetic tells us’ that there is a minimum ‘of

2 E) years Jail time. differeﬂce between these groups.
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”“Iﬁdépéndénbiy of ‘any fﬁrghgnfquélifi;atioﬁs regarding thg
*pfobof:iongﬁ réépbn@entéirépresénted-ﬂcrbss_these two

cateégories, "weé are compelled fo @onélude ﬁhat_pbe magnitude
" of ﬁhese.vafiatfcns,tpnéiithte éqntehting,diépqrity.h'

s .

-“ Sebond7Deféﬁdantt”‘ﬁichaei<ﬁ.u

. Here -agaln, the respondents were ulanimous

n
. l"- : ' . " . - -+ ' ‘
their recommendations. about:the general.sentence ty to be
- 1im§ose¢f, {il'}ES chose ;o‘inbérceréte {IN) Michael as
‘-‘théy-did“the co‘éécﬁaéd; John J. Aisq.the pfoportlon‘ of )

.”fsiﬁﬁxegktN“éHd T@;;édf-fN_ﬁéte aimogh }denticql. The sgmé"
: £20-rqsp§ﬂ4§ﬁ£siwhé;ﬁéd:imﬁbsed a'senteﬁce.cqnsiétingfoﬁiy

'1 6f.rncé;ce;épﬁoq;fb(:the:first deééhdaﬁt also.did 60 fpr the
‘ secoﬁd'déf?ndsnégl-Anbnhér sévgg brdsecutors*incfudeé an

'aadftioﬁé{'term of. probation. -The remaiging respondent
S ol S R S :
:ciigd provisioens for allowing the incarceral sentence to -be

sefved'ihtermittehtly,' TABLE 12 shows the distribution of

sentence fypés;for Michael M.

' The'dverail QUKNTUH fangeé for Probation for John
T JL.ahd_Hiehaelrﬂ. were alsa very similar. Lengthé-of the.
probation component for both_accuéed were all from 2 to 3

" years. Terms of incgfceral segtencés given to Michadel M.
‘rahgeﬁ_from“3 months to 13'yeags, as Bpposed to 1 menth "to 9
- years given to John J. TABLE 13 shows the QUANTUH -

.
'-
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. TABLE .12 -
Distribution Of Dispositions By = . =
. Sentence Type: Case & * .. "
" (Second Defendant — Michael M.)

.+ Sentence Type"

Relative
Freqbency

incarceration only

~incarceration + probation

~(with or without conditions)

incarceration + Temporary

Absence Program (TAP).

missiﬁg.data

' (Percent)
. ~

TR T

4.7 _
) -+ (IN=100%)
- 0.8
o 0.8
N,



.Case 4:

" TABLE 13 °

128. -

QUANTUM Distribution Of

.Incarceral, Sentences For

(Second Defendant

- Michael M. )

Length of Jail/Prison Teri '

"Relative Frequency

%-months or less

7" to 12 months
to 18 months

19 to 24 months

-25 to “36 months
37 'to 48 months :
-49 to 60 months

. & . . .

5 years to 7 years
7 years to 9 years

10 years to I3 years

"(Percent)

Valid observatlons
Missing data = 1
Data excluded =

17

111

represented

(these respondents are not
in the table because’

their sentences were expressed
either, too generally (e.g. "8

"years plus”)

2 to 4 years

or as a range {(e.g.
Y While decision

"rTules could possibly have be
zTne

created to quantify them in

with the ranges in this

able,. we

wanted to avoid . data, manipulation

-
-,

of this nature. )

P
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_distribdtion of .the incarcefal sentences for thq‘J{ Here

again, because almost all.of the disposiﬁions_involvgd

"simple” IN sentences (93.8%), we felt te would not be

LY

useful to construct cross tabulattons basedaon thesé:data,

While‘lﬁé distribﬂtion'dfrsénﬁénces‘fof‘ﬁicﬁael
Mt and Joﬁn-J; are;, in many wayg-s#miiafj @heré‘aré-soge v
inf;resting_and impqrtanﬁ differences; 'As meﬁtioned at the
“outset, Jequqd;nt; were uﬁénidous'abogt-ﬁhe decisipn_to
include an i;carchaI eomﬁqnent‘ih hll'&ispésitioﬁsffqrAboth
accused; Eﬁ:n;though the modal cells fgr théléuo éccused .

~

. : - ' . f
were contiguous sentence groups (37 to 48 .months for Joh

J. and 4§-t6,60 mbnths'for'Michael_M.),.thefovéfall-?ange
aﬁg; perhaps more 1mpor;ant1y, the,distriﬁutibp,within thé

}angés'were markedly different.

. The data. for Johm J. (TABLE 11) showed that only

':Iogbfﬁeréént'of the 6bsgrva£ion$ féii.abdvg.;he'ﬁ9dél',
tafégery:"ﬂoﬁe;er} 29.7 Pefcent;bf Ehé'égﬁtendes,fdr ?
_Micﬁaei M.‘;éye'in excess of thg“ﬁﬁdél.g;ouﬁ;_.Ih QAdigioh;
§Ome”of't£esé (7.2;5 wer€ in eiqéssséf the most severe
s%ntenge givén.to;John Ja, tﬁatligjlo tof}BlféaFS ver;us 7

‘to 9 years incarceration.

In comparison~to TABLE 11, Ehé'dé;a_frbm TABLE 12
are more cldstéred.ground the modal group and moré  skewéd
s co . B o C Y



Sy

Lot .

Yl

tdéerd ‘the ldver end.” Even nhough the modal group (TABLE

*12) only represents 28 8 percenb oﬁ the observations,iwhen

“r)

Ehis is combined with its two contiguous eells, 43 9 percenp“_'u'

i&~accounted for. T T e e ;ri-:hfyit

et

. _..._‘._, .. L

Using the same appronch as. before,,we examined the‘

~

magnitude of variation between the modal cell (jail A9 to 6@."

‘ . -‘l' i -

‘months) and ether ca;egories«;'ﬂere again, the "37 to AB

“and ‘'the "“5 to 7 years"” qategories would be designated as: ;f'

-
r

"higher.”, 5ut.not necessarily_befjudgedf:o.be1dispara;g4‘:"

What  we would call therﬁverf'nueh lnnef”}groun, snanningg'
.Iess'than'6‘months'uﬁ‘ed’ISfmontns;“npdld éonstltnfen

disparity but. only repreeenfs.ektreme canee_(invnlving 2.?

_percent of the observations).

‘_would‘combine‘the}"19'Eo"24 nonﬁhg”- . “25 to. 36 months"”

Preceeding along-the same lines of reaénning, we

cells into one group and designate it as mUch 1ower' . This
represents 19. 82 of che observations. Simila;Tﬂy, we would

combine *the " 7 years te 9 years” and " dO_years to 1333

‘ years"‘and designate this group as. ;very-nuch'hfgher".ﬂ'This

~represents 13.5 percent of the observations.lThe magn;tude
-of varietinn between the model cell and both thel"mucn.-
%oner“ and—fmuch‘higherf.%roups EOnstiEufee senﬁencing'
disnarity in-thae theAnindmdm diﬁference;ﬁetween the,model

category- and either of those cells is one year.

4
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. ‘IV,-ZQ Case 5‘; Tﬁeft,ovEr‘Sdebﬁd‘ap

-,

lThis case involved‘one defendant (Denis D. )

charged with “the offense of‘ theft over 5200 00"‘ Qﬁf
disposition for this case was given by 127 out: of the 129-5

prosecutots in the sample.‘-The sentences‘ranged from,a

. . .
[

'suapended sentence (uith no reporting conditions) up to a lL .

year term of incarceration plus i year probation, the_
. ¥ . .

_prohationjcomponent of .~ this latter disposirion also incIuded .

proVisions for:"treatnent-'and reqnirements for.;qmmunity
- - . . . . N . . - .

-
-

service‘work.

- S The large majority (89 82) of respondents favored'

‘ian ‘IN. sentence and most of them selected mixed IN
‘dispositions which combined jail and probation. TABLé‘iQ';
) shows the breakdown of dispositions for this casefbyﬂ

sentence“typee

\

SR f.In our discussion of Cases 1 through 4 It-basﬂ-

‘pointed out that a small number of ptqsecutors (usually 2 2 or

3) suggested that jall sentences vere, to be served

-

intefmittently under the Temporary Absence Programme,.a'

review of the ‘raw data from the questionnaires indicated



4N‘J!U1th Cbndltions S

ST o ' . ' e
: P T :
. - . . ‘.;.- . . . = 132.
, TABLE 15 - .
f-f' R ; L-Distribution Of Disposttions By L
- : Ik Sentence Typex. Case 5 o T
(Theft Over 5200 00) .
. -t Relative . N

fSénféﬁEEijpg' {3'-‘u'

- - .

" Frequency

;sentence éuspended C o

g

Lsuspension of drivsr 8 * . - _
licence with codditions SRR B

. [}

.fine Only ;gﬁﬁ-’ o

fine + probation

probation wiqh oL without "
conditions e .
._inéaréerétidn on;yf' S
incarceration + . :
Temporary Absence Program
‘ﬁdcarqeratidn.+,probatidn ' _

incarceration wt probation :
with ccnditions Sl T -

incarceration + Temporary
.Absence - Program, + prohatiqn‘
and/or conditions _ .

incarceration + fine +
-probation . -

_ (Percent)

0.8

S e (ouTe10.22)

) 7.0 -
2B.7 ¢+

o (1N=89.8%)

"missfngtdaiagl o _ L
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.that these recommendations involved the same prosecutors

..

. : L e . _ _
a4aCTOSS allﬂ& cases. This approach was more prevalent in the

dispoSitions for Case.S {a that 42 (3?2) of the 114

respondents who assigned an incarceral sentence suggested’

13 . =

provisions for the TAP. Furthermore, the data showed that
'favoring the TAP is not directly linked or limited to a

narrow range of jatl QUANTUH recommendations for the TAP

encompassed Jail terms=> from 1 to 24 months in Iengtn-’

’ . Respondents use of probation as -a vehicle for

imposing additional sanctions ‘on Denis-D. was‘compgrable to”

the data presented for Case 2 for the defendant Joe J.

Here again, the majoritj of,probation orders included -

‘officer, ,Requirénents.for doiné_commundty service work were

cited.mostgfrequently, féllowed by "life-style” constraints.
DT . such as "no-gambling” and/or Ttreatment” through a formal

L -

“ programme.

‘:; B ’ Even though the QUANTUﬂ distribution of incarcerei.

terms for this case ranged from 1 month to ll_years, 72

percent of these sentences nere 18 months'or less. TABLE" IS5~

o

shows the cross tabulation. ,of the QUANTUH sentence

:kbmponents for Case 5. i

soeoific conditions beyond regular reporting to a probation-
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TABLE 15
! ‘n
Distribution Of QUANTUM Sentence
. Components For Case 5
. _ _(Theft.Over $200.00)
2} oo .
R . 1 .
=_ ) Probation (Months) ’. .Fine
‘Ihcatcertion: He Pro— i to 7 to 113 to |19 to- 25 to |31 to $100 ~|
(Months) | {bation | 6 | 12 18 24 30 | 36 [s1,000]
Fine 1.1 2.2
JNG jail | 2.2 ; 2.2 4.k
: . '(sﬁspenJEd . . ~ i
‘sentence)’ J .
6 mos. or less| 20.0 1.1 | 3.3 5.5 .
7 to 12 12.2 L1 3.3 8.8
13 to 18 7.7 4.4 1.1 -
.19 to 24 ' 8.8 1.1 " 1.1
25 to 30 - 2.2 1
31 to 36 - '
37 to 42 2.2 | -
10 to 1l.years 1.1 1.1 1.1

VALID OBSERVATIONS'- 90

Missing Data ~ Quantum not specified by respondent
. No Sentence Imposed =2 :
- Probation = 1 ' .

Jail = i

’ .

Jaill + Pr bafion = 77

*Cell entries are expressed as, percentages of the total number

- of valid observations-

-




Re- organizing the information from TABLE 15 into"

an ordinal configuration involved sentences for 90

- . PR P
. 4 A

prosecutors. Here again, the‘main-reason that.more|data are

not included in the analysisdwas respondents (N=27) failure'f‘

'to speaify actual QUANTUHS for’ sentences involving Jail plus:”
PR Y J : - ¥

probation components. another nine prosecutors assigned"

terms of inCarceration, the lengths of which were not evenf'*'
specific enough to fit- into our interval scaling. ,Id; R

comparison with the other Eour cases :the modal category fon
. '\ .

Casé 5 contained the smallest ptoportion (only 20 OZ) of the

valid observations-' The.echematic ordering of sentenceaf

Eroups around the ‘wodal - cell is shown below in FIGURE G

- - -

Before discussing these data,:we would like to:seq

out’ some comments to qualify our analysis.' As suggested_at“

the outset, the ‘main objective of our analysis of ross: | "L .

tabulated sentence QUANTUMS was to examine the proximity

-

.between various groups of sentences and a modal category.

This approach is. perhaps not totally sound for Case 5 simply
because- the modal cell is only modestly representative

(containing.only 202) of theﬂobservations'fn the overall ﬂn'

distribution;- Using this group .as’ our base point from which

to examime variation becomes a further point of contention-

when We‘recognize that the number of observations in some of

N
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) © FIGURE &4 - - S
.Schematic Distribution of Sénteﬁi':-ing' . e
Data - As An, Increment Or Decrement ,
- " Of The Modal Categdry. .Case’ 5 o -
A‘(si_mple .QUT ) . h T ‘ (mixed OUT )
Lo A S BN . i . .. Y
) .Very 2.0 RS R ) ‘ . . -
. . Much | Suspended S ‘ S
- Lower | = Sentence - P - . ',
e 2.2% b
. Lowey | .Pine: $100 :
) ‘ T T te . | )
. _ si QOO. N :
o B o
... .. . -.Same | probati¢n | - . .
Voo s 9 ke 36‘_"-',,_.'
. o ' T - T month's- - ) . ‘ N J
) "20.0Z q 9,97 Jqul < | - .
. ¢ Hndal © jall £ l -6 months ‘ 'E!i_.ghet
A 6 -onths " lprobation 13 |
) BRI ] to 36 months .
_, 12547 jat1 7 | LT
' ; . . |to 12 mos.. or| Much Bigher -
. ‘Jail 7 to .12 e R
- 7 mos .+ probation ' - T
: L 13 to 36 months
- - ' v » J. . ‘ .
- T o
' 28.6% jdil 13 Very -, ..
|to 42 ‘mos. or| Much - '
R jail 13 to 24 H:I.ghe_r
lmos.+ probation - .
19 to 36 months
IYANS 3
T r : a
: , Co3a3% g :
- ’ ‘at. least | Extreme S
10 years -
T inearceration oo
S (siample IN ) B (mixed- IN )

]
-
-
.
Al




the satellite cells ‘which' were constructed is larger than
the original modal grpﬁp. Neverthelessl;we believe that
‘this approach is defensible. &, i - Lo

oo

We would have'used.the;largestVof the satellitef

..cells as our point of:comparison for assessing-variation,

however, it could'be argued that'Variations'across seéntences:

within some of these cells consti?ute disparity. Taking a

conservative stance, we decided that the modal cell from the

e

initial cross tabulation of the QUANTUHS should be 1eft

_intact.because‘it is‘still the bESbnnepresentation.of'

-

O

. o .
- A .

“Vrespondents .most populaf'.chdice. In addition, the range

ia - this cell is, narrow enOugh to minimize any argument about
disparity ‘within this group of sentences.

1 - - . t . : . )
- ‘ Assessing the actual magnitude of variation
between certain scells and the modal categor& for Case: 5

T - . ot

presented'prdbleﬁs'similar‘to those enc0untered in Case 3.

-

He;e again,'the issue of equating or attaching relative,

- - Py
- W

yeights‘to jail and probation had to be %onsidered. Nitﬁout

.any sort. of rigorous method for judging the relative

severitx:oflfiail < 6 months" (Modal cell) versus 19 _to 36
' n

-smonths probation" (7.7%), we decided to designate the latter

as ,"Same"”. 1In addition, as for previous cases, we bediEVE
. -3 - v

that the magnitnde of variation between the modal cell and

woan

L]

P
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the “Highe{" category (92@2)*Yé?gppféye%ly.ﬁtrbﬁgféuidepéé‘f;. ‘

for inferring dfsparity. * < - . " 0 s 00T
However, the magnitude-of vafiat{bﬁ§ b§fV?ehfthéﬁfﬁ
remaining categories and the modal cell suggests, that:- - . ..
CRTIEEE ..’_J‘:‘;'_l . g e e

ntencing disparity was observed for bﬁ;éuqasg;}flﬁ.ﬁpuld:‘fﬁf”?

o : y ) R T Ce L
bée extremely difficult to argue that the 'difference. between - ...

« v ey .

a Suspended Sentece or l10.years incarceration are not

disparate from a jail-tdrm of .6 months or less. LGLyén thdhi‘

o« -

these two.grouﬁégare the extremes (an¢~;ﬁl;nfep%;§éﬁé a”
combined to%ql of 5.5%), a conclusiqﬁfﬁﬁoﬁt §Hsefyéﬁ§f-
di;ﬁariLQ wouié HaG; to involbé gn:aas€§sm;n§}QEkghé:
variation bekween thg.ﬁodaliceli aﬁd thé'”VéfyiﬁQEhJHighef"w
gréup‘(28.62).r %hKingwa;conSéfﬁative'appréélﬁ ég&;ntlgej

)

_would“cbmpare ‘the maximum"sgﬁteﬁcé in 'the modal—ﬁellffjéil

Y "

of 6 gonthsé to the mipfmum sgntaﬁéé Ln‘t;e TVéEQVH;Ehf . .
Higﬁer4 éeli‘(jail of 13 months). Froﬁ'xhis,.(ghé heing.w
double the other),-we:a;e coﬁgeiiéd_Fﬁ'conleAe‘fhdt:.-q -
ai&par{tx_was obSeryed.: | )
. .
. 0 . " - )
. g ) e
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IV, 8 - Summary - -

- The f{rét'pq;t'pf oﬁf'gnqu515'iﬁ,this sép;fon~

permitted us to examine the overall level:-of agreement.among
respondents with respect to:the general 'senténce ‘type =~~~

fassfﬁpéq'fb;:éaéh oflghe'fiv§;gasgs:; th*d%%cﬁssion defined
-fouf'éase';§pe$'ﬁﬁfch.wetq-bu11;.arbund‘theiﬁasii'IN40UTf Coa

¥

"dicﬁotomjf a"siﬁple OUT; mixéd OUT;,éihﬁke IN;:énd; ﬁi{gd

CIN". - TABLE L6 shows the level of‘éoﬁsensds;amovg .
. . ! . LI o ] - A -—‘ . ' ""-.. . -

"prosecutors.concerning. sentence type for’ each case.. Even in’

this general ﬁbrh, tﬁeseﬁdabé'SUQggst thatiprosecﬁtbr&'

' views on’ what constitutes  an appropriate disposition for ‘a

" partieular cade varies markedly. . It is clear that Eﬁé;r'

level Qf_qgrEQmenI‘ig.Ehe!higEESf-forﬂboth‘patﬁs of Case &

£ 90 péfqént)h_:ln the'ofhef féur~;aéés§-théif.

level of agreedent was consiéten;ly arbund‘tﬁe'50'percen;"

mark.'.ln Case 'l and 2, p;qsééutqts were in ag;éemenr:abqut
the need to impose'ad'tndarcéral disﬁosition‘but-werehsplit ) ‘

between “simple IN" versus "mixed IN": Case 3_fef1ects the
hosn divergent opinions Eoncennpng Sentence Type in tﬁét the -

iIarge‘majqrity of présecutors are almost evenly divided
"mixed IN" .and “"mixed OUT". '

-

between .

When prosecutors'B respoénses are categorized 1in

this general format, the .data suggest that there is at least
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o , TABLE 16 . - - R .
Distribution Of Respondents' Sentencing-:
~ L Decis{ons By Sentence Type.And Case '
< (_Pe.rcent) :
CaSE 1, |'casE 2| case.3 | case.s | case 5 |

ST e Agsduit -f:ausiug" ];.-'paire'}.i Break & Arledk.obhery Theft over

. Seéntence . Type - |Bodily Harm "~ |Driving | Eater . '$200.00
Stmple ouT - A~ L | vife. | 0.8 0.0 [ 0.0 9.4

. . ) P ) :

. Mixed OUT: - 1.6 6.3 -’07.-3. 0.0 0.0 ‘ - - . 0.8
Sigple IN 53.5 42,6 9.3 | 93.0 | 93.7 28.7.
Mixed In = 41,2 4505 2.6 | 6.3 1 5.5 59.6

. = ' . ' ’ "' . 4 . . .
rMissing Data 0.8 3.1 0.8 0,8—( 1.6 _<
' \ . 9
l> r P
‘ -
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L - s _ - . e .
some ‘level of consensus -in theélr sentencing decisions.
. .o . . ' ° ..

However, a closer, scrutiny of the data, focusing on the

actualjséverity.or QUANTUM of the'penalpy-impo$ea-re§ealed-

large ﬁa:tatioﬁs. This part of our-;nély$fs eéxamined the
- N .- . . .

distributiqns'in_cross tabluations of khe‘main.séntence

components of éispositions across the five cases. To begin

with, it is d{mportfant to note" the the actual “range” of

. [N

sentences imposed for each case; the least severe and ‘most

severe dispositions fbr edcﬁ"case.arg shown in TABLE 17.

--'e" fIhesa data .show quite‘qlearly'that the minimum and

v "
L4 ¢ .

maxijium sentences. in ‘four out of the five cases meant the

. L N . ) ‘.‘~ T .
difyference between an IN anod an OUT sentence; only in Case A
A,

»

r both défendantsj, did both the least sewere and most.

severe dispositions include, ircarceration. 'In Cases 1 and

2, this difference iavolved the” pavment of a modést fihe

Q -

.- 'versus a term in a federal pénitentiagy. ~In . the. remaining -

. two cases {Case -3 and Case 5) some prosecutors would have

- - . ~
. .

the defendant leave the ¢ourtroom -with-.no mere than a °

suspended sentence while others 'would f.ind thei'r way to a

-
. - - !

fedéral institu&ion. -

' -

In order to permit us fo camment on sghitenmcing
disparitywv, we conducted further analysis of cross tabulated

- QUANTUMS. Our main objective. was to identify the ﬁodai 
’ ’ ] o7 oo o ‘ ‘) .
response category (i.e. 'most popular' sentences imposed)

* 1 - -
- - . .

A% T
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 TABLE 17" .

" Respondents’ Sentenc;ng Detisions:_
Least Severe And Most. Severe
Dispositions Imposed By Case S

CASE "Least Severe Most Severe
) CASE 1 — Assault Bodily | $500.00 fine 3.5 years incarceration
Harm ) ’ ‘ .
" |CASE 2 — Impaired 1$300.00 fine 13 years incarceration”
Driving B - S ' ‘
CASE 3 Break ' and Suspended Sentence 24 months incarceration.-
Enter . -
CASE 4 - Armed Robbery

John J.
HLchae} H.‘j

! month incarceratidn -
3 months incarceration

o

.

9 .years lpcarceration
13 years .incarceration |

-

|CASE'5 - Theft. over - = °

5200.00

"Suspended SEn;eﬁce

'l

IITYgars‘incér:eration.
| year probation with
conditions '

-




fodr.eﬁth case ,and examine ;Bg distribution of other '

"the modal category] entries in'thfsmtablg‘are;perceqtﬁges

.o

-
- "N -
Lo . N -
. - ' - .
" . . . . PR
. . - - 0
L \
o -t .
LY . F >
Al . A
. “
- . . v
. - .
. . f i * -
- .o - . . ) L . . .
“ ‘ . Lo T . - - o Lo
~ _ . - Lo
. . . N . . PR .
- - -. . : : . L et ' o 153.’\
' . - - . . - . 1
o . - . .
P - ' . ! v
-
L
’ - .

- v

séﬁtences drouqd.this,group;"IABLE'lS-ideQLifies the groups -

. -
~

.‘ofusénignbes,ﬁhich were judged to be disparate relative to

<
| — 4

N ‘.
. -

“Héged'éh the total nph&ér'qf valid obserﬁat%dgs énaliaed-forl

~ b . PeTr "
. . &

P oo - . - . : T - } -

.each. case. . ; : Lo . - .

la Qésés 1. amd 2 the-modél category- (fail :E 6

ﬁqhthgl wés"?leéf@?-ﬁé%rlfhe,;ouef gnd of :hg'dve?élf rangé

gf_senténcegliﬁﬁqsed fpf-?gg§%¥hése§:' Qiqﬁ Eh?é 1n;gq§q,:it
';aé péﬁgaps %d Bé qxgéﬁﬁqa:ghér.sémé'§isb;§l;y_&b;ld be
gb;%rQed.'-ﬁe;éttﬁeleésJ Bé%éuéeﬁséﬁ?fo}‘the,disparare |

‘e o

"gr;ups:reﬁtééen{ upwgr&s'gf AQ ﬁe}peﬁﬁ.;f.fﬁélpotafr s
.Qbéé}?aéidné ané :g;fqué}Tgatégbr}ééhdo ;oﬁ‘rég}gsenp;g
l;fgéhﬁéquity of résﬁondeﬁtg;'éur_bbnc%ysioﬁﬁ_Eaﬁ ?é: i
..justi_fierd\, IR 3 o | e ' e _‘
. e . e : . o IR -

Eo;'Case‘B,,fhé'modél'categdry was -a hréupaof
"sidpie'OUIf §eh;éhqes (peréﬁionjl9.to Tﬁ-monthél. "It was

-.not, diffiéult'kofiuﬂge ﬂ‘ﬁﬁégendqd Sentencel as being - - =

fl ~ "

fdisparate&lh‘relﬁtinn.to tbis_modaLfgrouﬁf_‘Si&ilérily, ’
T N . ' . . . = - . a o
. u. e T .. LT . !
fhdﬁrﬁeram sentences’ of @ cpmparable. length and -shorten-
incarceral sentences. “but. having probation components
. .'. . . : “ ‘ - . ) 7 K ‘. L. .‘ - ) h . (. : . PR . -
comparable. in length: to the.modal group werg clearl?

) N '2 Lt . . H B . . . S . ] . .
“.disparate. . . i S i P
. . ! | c . ' ’ v

. . - 2 , .
. Il !
. — \ -
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" oaE | least Severe vodal Grosp | More Sewere .

oo

CASE | - Amssulr |, ' 1 B R L% 3 CMS%

. Bodtly — | Tsam T |Ljan1r-12 L jatl 3427
. ‘Harm | - "] fail < 6 moths maiths plus - months plus

- | , ST " 7-56 monchs | 23 months |
. s - ’ S probation probation -~ .|
. 1l : -

_ 2o s

- Delving e > A 1 13—3)_’111')6.‘[ Lol
N | jail < 6 mnths 'Ejail'l}l)_ S 10=13
- 8 . ¢ 7 |wos.plus prota-| |, yeafs '
PR S - ' L o tion 1924 gns.l,. R '

oo IR o Tdem
s o L wax {+ @l 192%mmths

. 7| suspended senterce | probation 19-24 - -
- O v - mmths |- jail 7-12 months .
’ L R ) o Pl .j" R -~ |- phs 19=36 mmths prqlntiqn.‘-ﬁ' :

ol sema | asar e - b | e e
N ) 1 jafl <6 months. | jail 378 months |  jai} 5 years to 9 yeafs .
N 2 A Mem | R L SR
ot J < 6 ~f odall © BB o o135t o
 Michael M. - |months yp - 1936 | | jatl 49-60 months Fall 7 vears to 13 years
SN to 18 | mmths |- L

- lmnths - e
i R L 5 N .
© L |SE S - Thefr . | ‘ Lo B ‘

R ¢ . o 2.2 ‘ Lz 0%, |jall 712 mosi lja.Ll 1342 mos.

.$200:00  [suspended -fine S100| jail < 6 months or “jail 7-12 mos-tx jatl 1324

-~
. - -

¥

P .. |senterce’ | te $1,000] plis '13-36 ws. |nos. plus 19-36
‘ " o s e o . '-prczhitibn S DS pr_otation‘
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For hoth parts of Case 4 _the modal group inVolved ,N'-'“

simple IN sentences Which fell between the extremes of the

distributions.. Since’ the‘overall range-was 'S0 large.:we“

:l were.able to identif;_groups of.sentences which were sone 2
years above or: below the modal group."Such uariations.must
be seen.as disparate in Very absolute Serms.;{_hf;hi.h’j‘i'ii'”

| _Case\$4pteSEHteotus with'the'mdst:conplex.
anaiytical taskﬂ. Using the same.strategy as for the other‘
cases resulted in the identification ‘of five separate.
sentence‘groups which eere judged to be‘disparate in.-

. ielation-to‘the_modai'category..-As Suggested earlier‘.theif

.:potentiaf ueakness of our analysis for this ‘case stems ftoﬁt
'theifact that only 20 percent of thegvalid;obsetvationa:are_
reptésented in_the modal categofy: ‘Hoeever; here:aeain.
beeanse the oVerall distribution ot sentences ranged:fton a-ﬂ
'suspended Sentence up ‘to 10 yEarsbingatoerntion;;disparitf‘

) eas someuhat.self.eviqentﬂi: . R | T o ; .

A fPteceedingﬁfron'our earlier discussion and the
&ata in‘TABLE‘iS{ it'is“cleat that our conclnsions-aboet
sentencing disparity are. subject to,_ane mnst be assessed
in,:relation to theqinhérentnLimitetions.of'bbth onr'data
L ‘ _ Tt N - = .
and the constraints™ of -08r analytical framework. While our
'nuse;of.the modal cells as-pqihts:of'eoaparison‘is‘oebatable.

- * N
-

iwe_belie&e‘if is defensiblea S
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Thus far in this chapter, we have presented .a

brief socio demographic profile of the prosecutors 1n this

-Survey together with an. extensive discussion of their___f

“

sentencing decisions' for the five cases in the standard

l

case set.' In actual practice, thesa decisious uould be..
'fmanifested through their‘?shhmission_;o,Sentence during theJV'

foinal stages of the urial process.':In'this'context,, -

prosecutors would not” limit their presentation to simply

drecommending awparticular disposition-but would pteface :
'itheir~suggestion by identifying (and articulating) certain
' gcase facts and 1egal objectives which they feel should help

-iguide Judges sentencing decisions. Recognizing that

- T

'“‘prosecutors viewpoints about sentencing are predicated on_

.these.variabies ue felt these variables should also be part.‘

[ - . . o "- [ T

‘of our discussion;-_The next-section presents'anhoverview'05'3
the findings.froﬁ thisfpart of the study.'

-
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IV. 9 . -SECTION III T

~“Case fatts relevant to sentencing decisions

} . ...-, . . .
- In cpﬁjunetiopﬁbith.the sentepce assigned for each..

of the five .cases, the questionnaife asked. .respondents :to

‘.Comment on "What gronnds would you base- your submissiops to

~

séntence?f ~Like the-othet parts of “the questionnaire, this
item did not provide a fixed set aof Fesponse categories but -

instead permitted open endedﬁresponsee. Furthermore,

éespondents=wdreunottinstructed.to priorize ‘or-rank order

their responses. As‘might'be expeeted, this epproach‘_

.generated a wide htrexpef'ease:facts utich were-coestdeted;
lIdﬂaqel;eieé;these-déte; we begae by cateéorizing all‘f
;respeneee‘es eft?et: (1} pffender char;ctetietics or, ( )
’ ,offepee'thaeaetetistice. .;» -"1"l'? : 'tf‘ .  .

| | JTABLES}Q-andrko.preeeﬁte“e'summery pf‘the two
sets.”of case facts whiee were %Heptified'es relevant £
sentencing decieions for-aLl‘fivehcqses;'.Wtileetpie itee

- - ’

generated a totél df 19 sapafete caserjgcfs (which when

.

taken separately represent a’ diverse set .of variables to be

.

considered), it ‘is clear Lhat offense characteristics are

v

more t:eqdently rdentified as relevant fdctors; fn both

.

TABLES 19 and”ZO, we have placed an asterisk A& beside the

- N o

“modal responbe categoty(ies) fcr eath case. - o

- )



TABLE 19

Distribution of Offender Characteristics Identified As Relevanc To.

. Submissions To Sentence ~ By Case

-

. g ”~ ’ﬁelative Frequency (Percent) '\\
Offender o g : g = T T \-
Characteristics Case ' .. Case. 2 | Case 3| Case 4 | Case 5
- S Assailt causing|Impaired|Break &{Armed - |Theft Over
Bodily Barm . . Driving Enter [Robbery.|$200.00
lage. 4.7 2.3 | 1637 7.8 1.6 .
employment ; 4T o 1.6 o p. IR IS Y
extent of prior record.! 16.3 7.8 | 28.7%| 233+ 7.8
prognosis for -rehabilitation 0.8 . 4.6 0 0 B T 0
{attitude: of ‘défendant 51,22 . | 12,4 | 109 | . 3.1 8.5
character .of defendant | 11.6 20.2% | 12,4 1.6 6.2
socla 1_,-,backgr0'un;:l . 7.OI ‘7.'.8’ : "10.9 [ 6.2 T Yh.TR
" lother T - a 1.6 0.8 o | o 0.8
" Note: ‘éntries 1n this table are based on: responses from
123 prosecutors. " : . ‘
Cp - -
.
hS
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P . I LT s .
~ : IR '-;iImBLE 20
Qistribugion.Of Offender Characteristics Identified As. Relevant To;
Tl ' Submissions To~ Sentence - By Case RN
) iﬂ‘ ) . ' Relative ?tequenéy.(?eteent)
Offense Loy . T S L ARSI N e
- Characteristica Case 1 - ‘Cﬁée 2 ™ Cage 3'| Case &4 ]| Cise 5 -~
. - Agsault : R o A R
- 1 causing Bodi- Impaired | Break & |Armed  |Theft Over|
o |1y Barm " | Driving |.Eater. - |Robbery {$200.00. .

. |violent nature of offense

provocation involved
aleohol involvem&nt

¢
i

consequences of offense to"
victim - s

premeditation

fattitude of victim .

- . "
- -
A : .

use of weapon

‘iprevalence of theleffense"

violéted a poeition‘of trust .

seriousness of the offense

3.9

35.7

52.7%

2.3

24.0

16.3

0

51.9%

rp.B-

14.7

1447,

51.9%

1.6

0.8"

OBt

‘ " l‘l-l‘*

‘0.

A

. . .O. ‘ Lot
Ces.1x |
,l 0:8 .

20,2

9.3

other (quﬁntum stqlen; placej ** - ;' *
of offense, "boldness” of ~ P s B T .
the offense) C 3.9 4,7, 28.7% . 27.1 29.5
_ Note: entries in- this table are based on . responses Erom | ,
. 123 prosecutors. ;




A{_in three‘df';he.five-casés (Casea 1, ’.ané‘i), The

< victim' (51.9%) .were devmed relevant. o - e .
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i o Overall,’ TABLES 19 and 20 show

that th€"éctual.

"

-
t

[l .

" - . number of . factorsecited ds televant varied markedly :across

,'tﬁe-fLVe Giées.”-lﬁ‘adﬂétioﬁ;'the Specific-EECEor identified Rl

v

“most -fregquentlv varied om a case by case basis. A closer’’”
- r '_ . 1 . . ) t. -

examination revealed that "consequences of of fense 'to
o ' - v
- wictiam?

* o
. HRNY

- + N r

was ;hé only factor that is stated most frequently -

. prfominence of the other case facrts appéa;ed to” flucruate

N _. -, _ ., : _I 1) .. ‘
~ presumably as *a function of speclific case characteristics.

.
\

" . ‘ . . £ e
In .Case L, .for example, the 'attitude of defendant' was

-

thought of as befng relevant, to sentence by 51.J pertent of

.
.

the prosecutors as wete the 'conséquences of offense to

: _ s C- ’ Co :
victia' = 52.7 percent. In Case .2, however, 'alcohol o
. . . . . h e e -

gnGo[VemenEf (51.9%) and ,the 'consequences of offense tp"

N .
- 1

" ‘The data for Case 5 (Theft over $200.00) reflect

the highest level df. agree¢ment in that 63(&-5§f§éntfpf»the-

o . } ) . ) l. ._1“‘
respondents identified "violated a position of trust’

o

important factor to consider in sentencing Denis D. Despite.

~

the Largé QUANTUM 9f money stolén, the 'conseguences-of

P

offense toryictim' was only noted ab_beingPFelevaqi bv.one

-respondents. It could be éyguea that thls'factuq‘qoulq be

as’'.an

e

" o e T e ey - - L "L )
more relevant to the defense cduasels' submission Lo
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sentgnce

-

4

Y

inm light of the victim's conciliatory attitude in

A2

offer}nglto re~hire the defendant. Prosecutors would

e .-

-

e

probably be more interested in citing aggravating

- e
. L

-

* ! - N - & .
cases. Specifically, except-“in Case 3, the modal response

. 4 '
© .7 cipcumstances 1in their submission to sentence. .
,'... P -t L ' .

-
.

In conclusion, we would suggest that proSecutors

demonstrated a marginal level of consensus in their
o B

selection of one relevamt casege fa@t in four out of the five

.

categbry accounts for around oﬁé}hﬁlf_of the prosecutors;

e

Lh%ﬁ ranges from a low of 4l.1 percent to a high of 65.1

" percent.

*

+

L K Fia . y - . .
Howevet, in Case 3 the modal category accounted -

2 g5t “only 279 pé¥cent.

-

-em

- + - . : .

*."So.far in this section, the data presented have

- v

only §efvéd to provide us with a descriptive overview of
. . e L .

.

1
.

e . o ) .
prosecutors” slectiof of information from the 5 cases used

- -

in their submission to .sentence. We recognize from the

-

+ "

oo ot
outset that

' - . B
these gdata, in themselves, cannot be used to
PN . P :

.draw“any conclusions about the relative'fmportance of

v,

‘certain.variables in prosecutors' submission to sentence.

w

'iThEﬁde%f part of our discussion ‘examines respondents' rank

&

_ordering of lmpgrtant case attributes. ° i ‘

151.
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“"As a follow-up to the previous item, prosecutors
' were asked to” "...list, in the order of their importance,

those facts regérdinéfthe'offender”andYor offenSE_which.ﬁadi"
the greatest bgatiﬂg on your-sentenéf}g decision.” The ) L
data can be seen for each case, in Aépendix B, TABLES B-3 t\\\wﬁi -

- o . oo . " » 7
B-7. . o R .
4 . e n " -
.

;jwh}le TABLES 19 ;pd 20Jshowed the ireiévant" céfe
"facts gelgcted.by the erﬁoﬂdehtg, tﬁe above ﬁﬁeétiOn ask?d
them to, in effecﬁ,_translate thefp.choicgs:tnfo “important”
case facts. A coépariso? of the data f;og_TAELES'19 and 20
~fo the'dapa‘in TABLES B-3 to B-7 suggests Eﬂégttﬁeir use of
ffelév;nt"-fattérs‘és Timportaht" factors deQiantsnsoﬁewhat
ﬂrom'what we might expect.. ar'éxémple, fn Case 1 only a

total of 24 percent of. the prosecutors mentioned

o
_"seriousngss of offense” as a relevant factor. - Howeve;,;a

total 6f'90.7 percent cited'if$ééjéifhé; of the threé.most
impoftant case factors. Fufther e¥5minafiqn of these\}?ta,
toéethercﬁith an undgrstandingﬂof ;heir-iqherent

1imi£at?ons, lead* us to conclude that the 'findings are:
intérésting but not very useful for maKing'inferences aSout;
ipter—rgspondentrpf intfa—respondent consistency. Wé' -

R

recognize‘that this problem resulted, at ‘least in part, from

weaknesses in our measuring instrument and the 'fact that a vy
self administered questionnaire "was utilized., ‘ ] )
1 -
.
v
o “\,. .
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CIvoelo Thé,Légél Objectives cited as being relevant to
AR : : : pA A .

sentencing deecisions’

-

.’Iﬁlédnjuncﬁ{bh witg‘thé data Hiscussediin'phei
prévious Séctioq;-résbondents \@re asked to Jidenrify the
légalfgbjé;fives';hich'wgte séenﬂqs beipg relevant to A
;énteﬁcé.f_ Here"aga1n,'the questionraire did notispecifyf
'agyAbaTEiCUIQE fequi;e?éné for listing the‘objectfvgs in‘a

.
-

rank ord;f form.

‘ As éhbwn,in.TKBtﬁ ZL; the objecgiye of 'éenerai
ﬂetétrénce' was noted quite frequentl% as’ beihg'relewanﬁ‘to
tﬁezéenténcing of ;hé_défendanbxacnéss_all_Eive.caaes{ In
fact/, the.ngt{nn of 'general detegrepce' formS tﬁe modal
ressonse categor;'in ihree of thé five.éasas (Caseé I, 4 and.
55;'we havg QSeé an asterisk'to‘identify the) modal ceils in
TABLE 21; Whil; the issue of dgterrence’also had some

promiﬁegke in Cases 2 and 4 (cited by between 30 to 40

Jpeggent of the respondents) 'rehabilitation of the T,

defendant' formed the modal categbry; this was ﬁoted;by (\

ﬁpwards of 60 peréént of the prosecutors. These ‘ SN
observations could be used as a basis.for suggesting that
prosecutors showed- at least a respéctahle level of consensus

about what legal obﬁectivesfthe;r sentencing decision should .
. -4 ' ~ . .

ref;ect.



L . .

“TABLE 21 -

Y
' E

DiStribution of L@gal ObJectives Identified As Relevant To.’

. '_ L Sentencing Decisions: By Case

)

M A J

Legal Objective

-RelatiienFreqnency (Percent)

' Hoted ' : Case 1.

. Case 2 | Case 3 | Case & | Case S
- T . Assault T A o :
<, L -|causing Bodi= Impaired | Break &.|Armed Theft Over
' ‘ e Doy Harn .Driving.. ‘Enter ' Robbery $200.00-
spécific-dete}rence 70.0 37.2_ 45.7 \h7 9 32.
tgeneral deterrence 70.5* _ | 406" '.ﬂ}EB;S 59.3% 69. 74
detenrence = nnspecified !0.7 - .‘A.O .. “AJT | T8 9.2
Toretection of the pnpuc . 2.9 22.7 . 1 " 21.7. _51'.2 7.6
rehe;ibilit;lt_ign“ of the d.efer.idana’ 28.7 (;7.5a 6438 25.2. | 33.6
'maintain emplovment T .0‘ - 0 - .‘.-0 o 0.8
societal repudiation of ] \_ﬂ .
such crimes ‘14.7 13.2 : l.b A15.4 . 3.7
leredibility of the courts” 24.0 27.6 11.6 21.1 }a._a‘-
offender” restitution | 0.8 0.8 5.4 °| b: 21.8
supervise the defendant 3.9 0.8 ‘ IO,i _‘i.6' 0;8
retribution | 22.5 114 1.6 | 13.8 8.4
other 1.5 0.8 0.8 | 2.9, 1.7

Note: entries in this tablé

are based on responses

from 123 prosecutors.




-interests of, the State, victim and offendef. With this in

- Degpite this apparent consistency,-there were a
- -~

“total oleE‘Bepapaté'legal objectives *tdentified as relevant

factors. Otﬁe:s'which are perhaps woTrthy ofument{oning.gre

'credibility of-the courts','éhd 'retmibution';rthese were

Gitgd by 27.6 percent and 2l.l percent, respectively. The.

. notién of "societal protection' was most evident (rited b?-(

-

!

. 51.2 percent) in Case 4% - Armed Robbery, but was also

referred to by over 20 percent of the reshondents in Cases

: S . - . -
L, 2 and 3. .
Iv.e 11 The adequacy of post CJ;rt_resources aud
t correctional facilities \\\\\“/
. While judges and prosecutors (and defense Qounsel)

focus thgir'aftention on "case facts™ and "legal principles”
. . L - - .

+

the main concern of the offender i{s simply the final

‘sentence lmposed. . What consequences will this have on his’

ﬁersonél_freedams-and liberties? In our discussion o¥ the

roles' which the various actors play 1im the juétice system,.-’:“

we mentione& tﬁe'problemb-bf weighgng'and balancing the

mind -. and expecting that some of tﬁe tespondents’
1 . ’ " q

dispositions’ would involve' incarceration - we felt that it /-

b

‘
LI



. | }. - : | ‘ f‘ | .1?6.\
r |
was important to ask theJﬁroseéﬁtofs to compgnt‘qnﬂthg'
"adequacy” of exlsting‘correctiOHA}:facilitiesa N
- - Sﬁec}ficall&,‘ﬁhe-huestyé;nairé‘asked:. fDo xgum

think eiistiﬁg legal provisions,-fagilities; Oor resources

.are .adequate to ‘deal with this case? }fﬁyour answer is
“No", are there anv optlons vou would recommend be.

provided?” Even though this {tem might be .seen as giving

-

. prosecutors a good opporfunity to simply "venﬁLLate"Qby »

’

ihaking‘suggestions for, reform, the lafge majdrity chose to

answer "Yes". Ag shown im TABLE 22 betwepn 68.2 and 79.8
percent gave, K an affirmattve‘response to this. question across

! o ) P
thexfive cCases. : . =

The most interesting ‘data from this f{tef involves

3
w

t ) , . | , 5
prosecutors responses which included specific suggestions

.

forrchange- Rather than linking these data to the specific

case for which they were 'cited, 'we will simply summarize the
, . : ‘ , N

findings. All suggestlions can be categorized.into 1 of &4
bastic groupsf )

1) .alcohol :reétmehtthqgfams-wiiﬁég
2% closer probafibnary‘supgrviéionb;(fg;//

-

institutions;-

"3)  better treatment centres; and, - N AT
"‘.';iy' . &) wigeér use of reparative ‘sanctidns such as

eﬁi' o community service-orders.

- 3 i

' - . " g -
- ‘k
r. ‘
TN
<R

a



- " ERE ' Do - -
: SR L : \\: ; '157- \ A
.\ . , ' ] - - )
ST - . TABLE 22
. < R i , - : "‘. ' - . AN | ~
" : ¥ " Adequacy Of Exiéting Resources To Deal Hith Offender In Thisc
5”:ff-"l S T Parthular Offense - Cases I =5 =~ * =
\ '_ , -, _::; : l;’/‘ - . . . ’ ".
- . }; o ) ' ge117{§e F;equeﬁd}~(?efceﬁf)
E - ; L . ' - ."‘ - ) '
. § - i _Case,l Case 2 | - Case 3 | Case 4 Case’. 5
; : _ Co Agsault ' | . ' . ' . .
Respouse’ causing Impaired | Break & |Armed Theft .Over
a o 2o Bodily Harm| Driving | Eater Robbery |5$200.00
4 . L [ * ‘ : of 7 -
a0, adequate facilities are - 2.3 3.1 ‘0.8 ' 9[3 7.8
not available - no suggest= . . ! :
ions que.:ega;ding change ’ : W
nd, adequate facilitles: are 17.8 24,0 ; 13..27 17.8 6.2
_ not avallable - suggestions : : .
: mad for ch .
_ e for change ) | s |
yes, adequate factlities are 75.2° 6Bi2 l.79.8 75.1 79.8
'l --available - - ' ’ :
' ‘ Lo . S i .
yes, adequate faclilities are |+ . 0.& - - - -
- available. - additional “ .
suggestrons made : -
prosecutors who did not , 3.9 4.7 6.2 | 7.8 6.2
. respond : PR ' e ’
. . - !
d B -’ -
i h, o, . -
. ©d "‘./ &
~ i . ik -
, L.
)‘“ - ' -
j.' i ' ' .
S ’ \
//J * '



1

- [ oot ! -
- I . . [ v " - B 1\5 8.
) v Recalling the general IN DUT divi&ions atross the

sentences for the 5 cases, it -1s | interesting to note that 3

-

of thesq 4 areas’ for pofential change are related to oUT

-disppsitions. The next se?tiop of our\analysis examines.tﬁq'

,relationship between respondents"” socio-demographic
T .. . - - . . - -.. . N . o . N ~

. -

‘characteristics and ‘the sentence ‘assigned for each case.

- o

) ¢ . e
iv. 12~ SECTLON IV = R ;
. Relatioﬁshipsfexploved in the:data 2

-~
. i
. .

The surveyfquesfiqnqaige'captureq t he fplidwing
soclo-demographic information about the respondents:

.

v . 1) Tage; .-
a - 2) number of years Iegql 6}actrce; v .
1) :ndmber'of years expériencé_as“a prosecutor;
' LI S T T

.and, i -
A . .

4). the type of gducatiénai training érior_to

‘receiviﬁg a'law‘degyee. ‘

Rl

little infotthoﬁ about. hoth.tﬁg social and professibnal

_:backg;ound ofjprdsechtoré'in Ontario. Th1§ meant .that

grodping'féspdndents in té}ms of theif background

.. During the design'phaée of our study, we(§;H very:.
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- charadteristicslwas'ﬂonefonuthe‘basis-ofgpattéfnsfid the

~data rather than any preconceived degision-tulés:
- R -
__'imilarilyr we had no information about the nature and

. . C .
A . .‘a,', . .

f-quantsm of sentence that would be dssfgngdifsqiéyﬁstfiésist“ 
case.‘ Here again, in order 'to avafd hsving.t;fésﬁasctftséll‘“
sssiysis @rssnd ad'wilderness of single 1nstances -ttVﬁss:;
.ngéessﬁry td,sxsmins dist;ibutipns in the-data and_estaﬁlisﬁf

'™

e . : . R v .o*

grdu?ings,Qf'senteQCéSq]f?he rationdléQbehinﬁ*the‘vaﬁiods
'&elineatiohs-fn our.gtoupings for both the'sosio—deﬁdgrsphlb'

s

N vaviables and dispositions is somewhat self eXplanatory when
we examine the ovefall patterns in the data.;_.
" L In order to stresmline osr analysis and simsiify
: brbss'tabu;ating cgrta;p data,_se d;;hotomized.the socio-.~
demsgtashicjvsrisblsSQih-tééffdi_qﬁisg manAep;
”, ~., i)l ags; - (i) less than 30 ;eats
N -; ’ ”;Et;)- greater than 31 yeats,
25 -number.of yssrs %bent in legal prastice_
‘1:; (1) - 6 years or less "
-'i.i ‘J‘L "= (ii) more. than 6 yea;k\
A . t ;’.:.Z" ' * T
K] 'npmﬁes'dﬁ yéars expsfiésceéas a présebstsr
o P - (1)‘ 6 yssrs'or Less Lo "
e o “qf(ii) ‘more-ﬁhan.é-years; IR -_g'



dec¢isions across the flve cases, we felt that the level of

"analysis ‘for these.two sets of variables should be .

sentence groups. ' From our earlier, more detailed
‘disqussion, we presented a separat an‘jrsi-s of senteénce

‘type (using~£ourucategories_df IN-OUT) ahd sentence

;oQBonent'alongﬂéfpﬁ'of'these dipensions. - Our approach to

"distribution in the 'data for each case.

o> 2 '
.
- LI .
- - i -
. - b *
~ - . N ’
\‘ ,_l' M
S - - ;_ A ]-_60'..
v y
- -
" ©on

%) " tyvpe of ‘educatien'..
- (1) 2 years_univafsity or Bacheloc of
Arts Degree;

' “::(1{): a 3aﬁhe1pr df'AFté.begTEq plus a-
- :deéree hr‘;pe Hdst;f's tevel or
higher. .. ’
N

‘:The_ﬁptiq?demqgraphi;‘data collected for the sctudy
; Lo i Jo o : R ' T
are quite limited and provide only very gencral information

'aboﬁf.the présecutots; In examining thélrelationshtﬂ

/ ‘

between these .variables and respondents’ sentenctng

s

Aﬁdmﬁaﬁiblef !Accofdingl?, we' decided to compare socio-

sdemographic characteristics to one of Lhreéfdidhotbmized

- . -

'

- ‘. .

QUANTUM. In our construction of tht'sentencé groupfngs used

for the analysié in this section, we wanted to define

AY

general categories which represerdted the main sentence.

ry

this is-summarized below. .
The dichotomonous dategpfies u#ﬁd.were'modified

for certain cases dependin Vupon'sgnﬁeqcé type and QUANTUM

- -

-

.

At
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e . For cases 1, 2, and 5; sentences were dichotomized
. as follows: w L = -
. ‘ 1) Short-In: this category encompassed, all _“'

sentencé type§ which imcluded an

- B . 7 \
incarceration term of six months

1

or less; ' : -

2) Long-In: .tﬁis'éaigéory-encompassed all
senteﬁce types wnich-includéd an

“{incarceration term of more than -
. ' ' ' six months., . = .. . e
el To. ’ : B ) v o

The dichotowmy is appropriate*for'fhesq three cases .
- . ] ) el ] ) ‘ . :

since over 89 percent of the respondents imposéd .a term of
g ‘.

ihtarcétacioﬂ. Even though some fncarceral sentences were
to be Fallowed by a term of probation, our main interest was

to identify any patterns in the data which might suggest
that certain-characteristics of the prosecutors influencéd

thefr7decisipn to impoée a "Short~In' versus ‘'Long-In’ term
.of igcéréeragion.'” - '  ' K _ .i e ; L

. v 0 In Caée 35f Break}a;ﬁiﬁntér} snLy 51.5.pgrcentdof
. tbe\fespoﬁde;ts suggesfe& gomé-fﬁgm of incargera;ionw o

.

Approximatefy 90 pe}dent:suggeste

4
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one-half of those 90 -percent also dssigned a.term of
B ‘ v . L g
Incarceration, we felt that both components should be
reflected }ﬁ our groﬁpihgs. ‘The- groups are: ot ook
1) ,-Out - thisrcategofy.Epcompassed all sentences

which 'did not lnctﬁde'a.period of

" incarceration; _p v

\ 2)  In'=- Dut - this category encompassed all- "' B

sentence which jnclﬁded a term of
lncarceration or a term of
tncarceration plus a period of

probation-—

*

~—= _ This dichotomy permitted-.us to try to determine
oL . .

whethégﬁpn not the tvpe of sentence §elertgd might be

{nfluenced by &Soclo-dembographic characteristics.

In Case 4 — Armed Robbery, over 95 percent of the ,

responden%b {indicated that the defendan; should be septenééd

4 .
f NN

to a period of incarceration. As mencionéd‘previogély,

approximately 60 percent assigned incarceral sentep%es.

. - . -

ranging Iin leng¢h f:bm 3 to 7 years. ‘We used the mid-point

of this range as a baslis for-establbshiﬁé‘the‘dichotomy:

1). (5wyears incarceration or less; ,

.2)/ more than S years incarceration. =~ - ' . -

ik b . . 4 ’ *

7 .- wt
. ‘ .
' .
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Here again, since the respondents assigned

separate sentences.for the two defendants.io Case 4 (John

.

J. and Michael M.),-ﬁur‘gnalysis in' this section treats .

these independently.

* .

We analyzed the relationship between respondents'

A - N

. - .

socio-demographic characteristics and their assigned

. .

’ - ) M .
sentences separately for each of the five .cases. In each
~ : ! . . _ - - ‘ X
instance, we constructed cross tabulations of the four pairs

-

-

of variables; these were: sentence gtoup by age group,

(umber of years spent in legal practice, number of vears
Qe . .

served as a prosecutor and, tvpe of education. °“In

s

conjunction, with each of

these cross tabulation$) we used

- I (.

Chi Square as the test statistic. . ' .

- :

Simply '

eve balling' the distribiutions in the data

suggests that our tindings confirm some intuitive "hypothesis
. . 1 » -

about the relative influences of social and professionél

background on sentencing decisfons. However, this.
observation is not supported by the results of statistical

tests. Specifically, as shown in APPENDLX ¢, TABLES C-1 to

. -

C-22, only the %elationship begween the 'vears spent in

legal practice' by 'sentéhce group' in Case 3 (Break and

Enter )} was shown to be §tatistically significant.

. - . .
’ " .
N .
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-sqmet ifmes widely scattered withdin a given "twpe'; the -

Lited the same objewative forF thelr sentencing decisionst

]
"

As'mentioned earlier, the format of our analvysis.. Co-

of respondents' sentencing decliasions is two -dimensional;

that 4is, sentence 'tvpe' and sentence” QUANTUM. Evén though e
s ) - - . ) . . '--l‘ '. .
we found that the JUANTUM or severity of the sentences were,

]
.

. . - ) : . L R o, : '
"nature' of the sentence assiygned (as . defined by the 'type') .- -,

Was mure consistent than might have heen expected. A
. " x -

A siailarily high Jdegree o

-~

donsistency was

- - Ly -

e,

A
n
'
—
N
o
e
A
oW

. . _.._ - . 't ' .
in"respondents stated asbjectives of“sentengcing. »-
- > T .

s

Here duain, hetween o aad 7 percent of the sample usuallwy '
’ : . ; . ;. i .

o2
1

L

Recopnizing that thdre was a high degree of homogenity in

the Jdtd.dlnﬂg the =sentence tvpe dimension dnd'gbncral
dpreement on the objectivés_cf sentencing, it is perbaps nopt

' :\- N | ) -
surprising that cross tabulations of wvarlables did not vield
sul ts which were statistically significant.

. . . v

- - ‘

vo 13 Chaptef Summary.

Qur discussions in this Chaptér proQided an
f =]

overview and anlaysis of the data from the survey

.

questionnaire. The findings represemted the views of 129 of

¥
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+ '

the 234 prosecutors in Ontario who returned their question-—

naires. In terms of socio-Hemographic characteristics, the

»

composition of the sample can be summarized as follows:

.

v
[
.

(1) 54% of the resporddents were between 30 and 40°

"years of agey - . .

o

. P PR - *

e

WL
El

(2) 70% of ;hg-regpondents had 15 years or less

- -~
Tt experience 'as a prosecutor;

{3) 96% of the responderdts had some experience in’
another area of legal practice ﬁrior to

becoming a crown prosecutor; and,

v -

- a “ .
(4) 657 completed no more than a Bachelor of Arts

r s .
-

Degree'ﬁrior to entering Law School.

e ' . Y

r nature of sentences

- -

N§eﬁ analyzing.thertype o

imposed by'tﬂe }espondénts,.if uas“évident that the largé
majofity (88%).fav6red inc;rceraffon, (whether =it was short
or long or alép ingluded é peribd of probation) in fouf of
;He five cééés: _Caée 3 (Break;and Enterj was the excéption

M “ [

in that only slightly more, than half of the respondents
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'ineluded an.inearceral.cohponent. Sinee'the-eentsalftheme
.of the research wss‘ts:examine theiissue of senteneing:
disparity, a large portion of our discussion in;thistcnapter“
was devoted to anslyzing vsriations‘in sentence QUAHTﬁHs
scrdss the five csses; Renegeering the summary dats_ -
presenEed in TABLES 16 to'idg ous ma jor conclnsion-frdmrthe;-
study is that sentencing disparity was.observed._;‘ |

- While varying proportions -of ressondents
cnniributed sb-dfawing this conclusion (i.e}‘ene’number cf‘
respondents nho imposed sentences which were judged to be-
disparate‘relative to asmodal‘group), the magnitude of the
variatisis shduld be-the'primary basis for this conclusion-
-Irrespective of the fact that observed disparity‘SOJEtimes
~only involved a small minority ‘of respondents, it_is
difficule to argue that diSpositions ranging from ‘a
"*Suspended Sentence up to 11 years incarceration (Case 5)
does noi constitute unwasranted.variaeion.

Prosecufors.were also- asked tolidentify the ’csse.h
fscis; which. they viewed as relevant to their sentencing
decisions. “In general! offense chsracteristics we;e
identified moég.ffequeneiyﬂthsn offender reiseed:‘il-” -_;HJ'

characteristics. .The factors cited as relevant varied

LA
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‘\‘
depending upon the offense involved. In Cases 1, 2 and &,

'consequences of the act' to the victim waajthought to be

#

.mOSt important.-.In,Caae 5,-on the-otherghand,‘over,65
percent of tne‘reapondentsinoted_tnat a 'violation of_a‘
poaition of'ttust' haa of paramount~concern;

When asked to-identify the-;legal'objectives“
which were relenant-to theiriaenteneing deciaions,;the
respondents éere fairiynunified‘in tneir opinion. For cases
i, 4 and 5, over 60 percent thought that"general
-deterrence' should be the guiding objective in sentencing
the deféndant. In cases 2 and 3 urehabilibation of ‘the
defendant was the most important issue vith upwards of 6&'
percent citing this objective. Beyond-these general-data,.
however,‘prosecutors showed leas agreement on ranking the
—inpqrtance of tne .case facts” 'which were relevant to their
"aentencing decisionst For example,'only slightly more than
50 percent agreed on the moat- important Lcase fact (Case 2 -
:Impaired Driving and Case 5 —‘Theft over two. hundred
: dollars)). . |
. _ - The final two eomoonents of onr analyaio expiored;
o (a),reapondenta' views'ofithe “adequacy”'ofﬂexihting
'jcorreetional facilitiesuand,treatment resoprdee; and, (b)

relationshipa,betneen.sbcioedemograpﬁic characteristics of

o : . - -l-\ .
the respondents and their sentencing "decisions. The data
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for :\b first part are self*exblahatory‘in that a clear -

168. .

i

)
majori{} of the é}osecutors either stated that existing

.facilities/resources are adequate. - Most. of.the respcndents

who indicated the opposite did not provide;any-inidepfh_

auggestiOns for-poasible changes.' For the second”part"of S

the aaalysis, the findings were 1nteresting but not sound

enough to use as a basis for drawing any- defensible e

7>‘conc1usions, In light of the_skewed distributiona in our

»

socio-demographic ﬁariables (together'with an understandiug

of how we grouped these data),'we felt that it was important

'to rely on statistical tests fn assessing the . findings.

‘Dverall the cross tabulationa did not result “tn” Chi’ Squares

which even approached a level of statistical significance.
" The_material presented in,@his,Chapter have

provided a ﬂescribtiye overview of the database generated by

"of the findiags. As  mentioned earlier, our maingeaphasis

Ll

was dn discussing these data in relation to the issue of

' sentencing disparity. . Out main fipd;ngs, in this regard,

was_thathdiepatity was observed in allifive caseS. This
conclusion should be tempered by a clear understanding of
the constraints and limitatipna'of'the research. The

overall strength of the study'sﬁouldfbe cautiously asaeaaed.

.

the sutvey questionnaire together with a systematic andlysis



169.

- "9

-.lin.e.methodological context, remembering our earlier
comments about: " 19 the use‘of‘hypothetical caaesi(the
stnncard case set); 2) the self-administered questionnaire
approach to generating the data; and, 3) the relativelf
small sample on which the study is based. | '
Ae_mentioned;in,Chapter.III,-much of our work
could be seen as.a replication (but focusing on a sample of
Crown Counsel rather t&en Provincial Court Judges) of a’
research project conducted by the Federal Ministry of the
Solicitor General. -Recognizing this, we felt that it 1is
.imoortant to present a systematic comparison.of our findings
to those of the SolicitorAGeneral's'study. -Rether than
1imiting our discussion to a serles of statistical
.comparisons, we felt that it would be interesting to also
include more substantiye information about 'the five-cases' ‘
which were used as a decision making base for the
respondents in both studies., Accordingly, the next Chapter‘
'presents a brief profile of each of the five cases together
with & synthesis of our research findings and compnrative

;highlighta across the two.studiee-
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CHAPTER V '

,ﬁ DISCUSSIOI OP lIlDIlGS AID IELATIOISHIP

Y0 OTHER nnsxancn N

o

o _Our study utilized the same standard eaae set and

accompanying ques(ions as used for the research/titled

Beyond the Black Box. A Study in Judicial Dec: inmezw‘

VRN Sar
-

Haking¢ _ Consequently, it is appropriate to coupare\the

data from the prosecntora in our sample to the data. ovided-”

!
by judges for the earlier reaearch. Since the‘yariables

captureg_are-compatible, the following discussion provides
L . . . o P : i L : “ Jl'
comparisonsﬂfor the: ‘dispositiona given;rlegal objectives

on which sentencing decisions were based and important case

"‘facts relewant to decisions made. Our discusaion presents»
pan pvervieu of the similiarities and nifferences in the
“views of . these two‘aeparate groupa-f ‘

. - As a starting point for our comparisona between‘-
',juagea ana.prosecutora sentencing:asaignmenta, it is perhaps
'appropriate to first point out what might be seen as a

':fundamental weakneaa in the analysis of the data for the

-Afearlier'studx. A diaprqportionate part of this analysi

v

T

-

A

—-_"/‘
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"focusesfon'uskiug an argunent for the existence of

’J

senteneing disparity by focusing only on the upper and loweer

extreuities of distributions in the dsts._ .While’ this

approach serves the Authors well in highlighting dispatity,,fh

it should be acknouledged that the dats pertsining to these
S~ .
extrenities only involved a snall nunber of individusls.'

'; . We made Bimilar observations involving upper snd'

lower extremities in our discussion of the overall rsnge of'

‘. sentencea iuposed for each of the - five cases.' HOUever, in

1

formulating our sssessménts about observed disparity, we -
. tried to show thst it was" not'linited to comparing a group
"of modal responses to single instances of extreme'
deviations. ﬁ::_ o ' oy .

Recognizing that there are these differences in
'the snalytical spprosches for the two studies our

-compsrisons qre necessarily limited to highlighting some

general parsmeters across the two dsts sets.

.

V.l ‘ “Synthesis-of Research“Findingsé,'Csse-l

This case involved one defendsnt (Ray ‘R ) chsrged

“with the offense of “"Agsault Cnusing Bodily Hsrm.
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T

"The ecenerio for this caee situated Rey R. sitting

‘alone in a disco bar with his. feet up .On a post
' near an aisle leading to. the dance floor. .After.
“refusing to put his feer down, Ray picked up.an
- ewpty gless and threw it at a young man who merely
3 wanted to proceed to the dance floor. Ray R. 1is
eingle,_ahowc ao rennrae concerning the offense,
"and has a. reletively deprived aocial background.

AN

- -_‘?ispoeitions inposed by proeecutors reng'ed fron a
;‘fine of $300 00" up "to 3. 5 yeare 1neerceretion while the
judges .eentences renged fron a fine of $500 00 plue a
H:‘six nonth tern of probation up to 5 years 1uprisonnent. Ao

'cloeer exanination of theae deta revealed that 96 percent of

the judgea end 95 pereent of the proeecutora agreed that Ray

_;Ashould apend sone tiue in jail. However, 61 2 percent of

the-judgea, a8 eonpered to 41 6 percent of the prosecutors,
1nc1uded a probation conponent 1n their seuntences. Whi;e
'thia difference could auggeet that judges displayed a
propensity to- aeeign more severe. eentences, the. analysie of
_the data fron the judgan doee not- pernit us to explore this
’issue further. L | . |

| | . Specifically, jndgee‘ decisione”reéerdingtthe

'actuel QUANTUH of the probation conponent are not

treportable._ For thil Teason,: our'
to looking at the relative severi y of only the. custodial
componenttof:theésentences. Using thie-single:dimenaion..

_mperieon must bc limitedd:'

(ST
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‘attribute. While prosecutors appeared to agree with judges

‘on this latter point (51.2%), the other pfiﬁq;y concer

174,
thé diffef?ncelﬁ&tweenithe@-iiinu- sentence imposed by the

tuo groupa (i.e. 3.5 jenis versds 5 years) might be seen as

H.constituting dinparity 1n itself.

B -

n, conjunction uith their aentencing decisions.

both judges ‘and pronecutora were asked to 1deut1£y case

charncteristics'uhich were'releyaut to their choice of

'diaposltion. 'Judges 1dént1fied¥1@ différent case attributes

while prosecutora cited a total of 19 factors.f The'najority‘

AN
1

of judgea cited the ‘violence of~;he act” (72 51) ‘and the

'defendant'swflack>of remorse’ (722) as an 1nportant case

aeemedlﬁo_pé with ;he.‘copsequences to the victim® (52.72);

only 35.7'ﬁetqqq;.§elected the “violence of the act’ as

being relevant:

_From this observation, it would appear that there
o . : .

18 a noticeably higher level of consensus among the judges.

. In addition, :he‘respéndents.in both 'studies. were

éqkedltO‘rnnk'érﬂer the relevant case atfributea identified

'.Aiﬁ}terms of their importance for sentencing decisiomns. With
- this 4n mind;,wé examined ‘the éxtent to which the groups

‘concurred.

_ Whila:judgeh-responséa_to this item were scattetred
« ‘ . 3 . : .

‘across 12 separate case fﬁcts; 43,9 percent identified the

"'v}olehﬁ natqfeﬁbf the crime' 'as the most important case
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fact. The nodai response category for bfosecutors-w;s.the
'sévere’consequenqés tb"the'ﬁic;ini whi;p,acéounted for a
total of-33.3 percent; the remainder we;e diqttiﬁﬁted'gcross
14 categories. ) |
Botﬁ'%rOups-of respondents were_asked to identify
the 'legai objectiVes"which guided théir.sentenéihg
decisiona-fbr-éaae*l. Séventy percent of the prosecutors as
éodpared to ;niy 53.9 percent of the judges‘éifeﬁ 's;égifié .
detérrence"as-;mportant- Similarly, al;ost'the-same B
propor;ions (70.5% and 47.72 respectively) ‘M Bqth Bamplés
chose 'general deterrence'.as a relevant;légal“pﬁjeétive.. :
Récognigiﬁgﬁthe common theme in these two responée o

categories we can suggest that both prosecutors and judges

expressed the view that deterrence, of‘gome‘form, was needed
& .

m committing a-

similar offense but to also -sh ‘otﬁe: potential offenders
' o . ' T I -

that this type of behaviar ’,not acceptable.

Pl

-

V.2 " Synthesis of Research Findings: Case 2
Eh;ﬂ case involved one defendant (Joe J.) charged

with the offgnse_of'"lmpairhd Drivingf; ‘The cdse scenario
1&_ﬁre;ented‘below:

-
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Joe J. was a happily married man, father of five
~children and considered by all as a "great guy .
"One night however, Joe consumed too much alcohol

and iunsisted on driving home. Joe fell asleep at

the wheel, lost control of his vehicle and killed
two small boys.

Here again, we began our comﬁaricon by looking at
the overall range of dispcaitioﬁs imposed by the
respondent s in each of the two studies. Prosecutors' s
dispositions for this case ranged from a simple fine of
$300.00 to a rather harsh incarceral term of 13 years, it
.should be noted that this term of imprisonmenf.rqs |
recommended to be #served intermittently._ Even tﬂougk;i?el“
data for judges igdentified an idenricallminimuc aen;eﬁcé for
Joe J., the upper-extremitf was probably more in‘line'with
what we might expect; a 2 year term of imprisonmeqt.'
Approximately 58.9 percent cf the prosecutors, as compared
to only 64 percent of the judges, iqcluded an incarceration
term in their‘sentence. Using these general coﬁparicccs, ib
would appear'thét prosecutors assign more scrcre sentecces
for this case. ' | . | . .

Considering that-Joe.J.'s.cffecsc resultcd;in the
death of two children. it is not supriaing that a: .
significant proportion of both judges "and prosecutors

identified 'congequences - of the act to the victim' as a

relevant factor in this case; 56 percent ofgihe'judges and
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51.9'berceuf.dfithe prosecutors ‘cited this point. However,
only '35 pefcént'qf,:hé,jnges, compared to 51.9 percent of

the ﬁrosecutors, feel that alcohol consumption was a

,relevant'casq fact to consider when sentencing. the
. L8 R . . . .

defendant. It was encouraginghto find thatAboth groups . of

respondenté‘@qtfonly*identified‘this_information as

“relevant”, but also cited it as the “most important”™ factor
| . t P

—

with comparable frequency; specffiéaily, 52.7 percent of the

prosecutors and’ 47.3 percent ‘of the judgés noted it as. the

4 -

“most important™ factor.

- As for Case l,'Soth groups of respondentp selected

1

'general deterrence' as an importadt legal objective (judges

- 58.6 percent, prosecutors - 40.6 percent). Howevgp, it is
interesting ‘'to notes« - that there was ' a marked disagreement

over the idea of possibly rehabilitating the defendant.

While 67.5 percent of the p:bseéutors chose 'rehabilitation’

At
I

as the most important legal pbjecti#é éhiﬁh influenced their
decision, only 4.6 percent of the ju&geéasélected this

tObjegtive. ~" ", C ' T “'  - : 3
. . s ”" o ) . e . ‘_ .. A i .
This is worthy of noting {n that the case’material

'referrgq to aﬂﬁreéentgncé report which specified‘that.the‘
~defendant had no pfior'dfinkiﬁé pgoblem:'1CouBequently, is
.it logicalltd greseribe.alcoh91 £rea§meﬁt fgr someqgne wh&
hés no hisﬁory'ﬁf problehs_gi{% alcohols‘ Ehe i;formgtion

presented-in the case indicated that he went
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"

to a wedding reception and the “chambagne was flowing." At
this particular occasion, Joe had too much to drink. This

does not imply however,‘that‘he has an alcohol problem.

‘Nevertheless, prosecutors appear to be of the opinion that

rehabilitation of the defendant is of paramount concern.

In bonjunétion with this concern, the data also
revealed tha; prosecutors questioaed the adequacy of ¢
existing resources available to deal with the offender. For
all other gases; over fS percegl (as opposed to only 68
percert in this c&se{ thought that adequate correctional
facilities are a;ailable.' However, since this case may have
pointed out. éhe need fof alternative “"treatment” resourcem'

24 perceﬁt perhaps peqcei&ed this as an opportunity to
. . S :

propose suggestions for additional resources.

Va3 - Synthesis of Research Findings: Case 3

‘”_“Thid case involved one defendant (Peter R) charged

t

. Wit&ithe.pffenéeléf”"Bfeak'and Enter.” Information for this

- .

case pfébeh;ed‘the_followihg situation:

‘After being certain. no one is home, Peter R. tries
. the front -door, finds it -unlocked, and walks into
" a home-he has "staked"” out. He ransacks through
. desk draws ‘and takes $600.00 and jewelry worth

-~ .
s



--?confronteﬂ by two policemen—who “had .been alerted
. by a- eeighbour.~ ‘Peter. 'i8.. 22 years of age,

N unemployed, haa “no- prior criminal record and has a’
‘relatively good family’ hackground. ~He is . polite
" and -indicates- his crime-was motivated by the need
) for money.‘..,x»w,q‘~__ ,m;rv . w:--.el E

L R . ’..:".. .

'_: 1,"‘ e T

$i00 0q. Upon hurrying out of the house he is,_f’

J'Proseéutors suggested dispositions for Peter R.~“j

ranged from a Suspended Sentence up to 24 months

1ncarceration. While the data from judges identified the

‘same_ minimum dispositiou. the upper extremity of thgﬁr

sentences.was'only 12- months incarceration- including that

this be seri‘d intermittently under the Temporary Absence

-Program. On

‘percent of the prosecutors; included 8 period of

incarceration in their disposition. If a period of'
incarceration is seen to be more severe than an OUT

sentence,'regardlese of length ;then,:the data suggest that

.

prosecutors appear to assign more eevere sentences.

.-.-

Furthermorej here again, it ia appropriate to note that the';-d

actual difference between the maximum penaltiea (1 yearrd;n

’/-' )

'}intermittent veraus 2 years incarceration) imposed by the

“two groups of respondents constitutes sentencing disparity

‘in itaelf;e

&

| Keeping in mind'the relatipelsimplicitj of’tﬁié«

24 percent of the judges, as compared to 51, 5

cese, it was’ somewhat surprising thst prosecutors‘ aelectiOn

3_of relevant case facts did not show a consensus “of opinion.lﬂ _—
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--While 77 percent of judges. cited Peter R 8 status as ‘a first"

"_:time-offender as a relevant case fact, only 28 7 percent of

‘the prosecutors noted this point._ Similarly, the rank-
'ordering of the most important factors showed a comparable
difference of opinion'between‘the-tuo groups;‘ﬁo‘percent of

the judges chose extent of! prior record as the nost

‘~important\ case factor as opposed to only 23 3 percent of_

the-prosecutors. Unlike the other cases in the standard

case sets, the situation of Peter R. presented. the

_prosecutors“with a'situation'free of complicstions:andzis

typical of virtually hundreds of-similar cases*thst come
before the Criminal Courts each day. Consequently, it wodld
‘be expected that agreement about relevant issues should

=~
approach consensus. Houever, while" this is reflected in the

,data‘for jndges, the T utine nature of the case did-not

-

Vresult in- very~unified responses from the prosecutors.
Both judges and prosecutors felt that the :'_ -

';ehahilitation of the defendant was an important legal

L4

_objective to be:reflected in their dispositions; 77.6

percent and 64.3 percent respectively The second most:

frequently stated objective was -specific deterrence',(by'

'prosecutors 45.7 percent) and supervision‘of_the dccused’

ﬂby judges -'2?.9 percent).,_"hile_these dats_show some”
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1eyei'of agreement about appropriate legal objectives for
sentencing Peter Re, "~ it'is interescing to ﬂote that the
remaining prosecutors and judges were distributed across a

_variety of response categories, judges were distributed

Vacross o other caregories and prosecurors across.another_lo.

V.4 .~ 'Synthesis of Research Findings: Case &

This case involved tﬁo_defendente (John J. and
‘Michael M.} charged with three.offeoses; 'Armeﬁﬂkobbery;

Possession of a weapon for the purpose of committing and

offense'and'Indeoent‘Asseult'J The synopsis of this case is

presented below:

-

After planning a robbery, the defendants force
thels way into a private dwelling .each carrying a
revolver. .They tied the male occupant down to a
chair and_forced his wife to remove her clothing.
They then tied her to a chair and threaten her
with abuse should there “"be any problems.” One

- defendant cut the telephone line. "Cash ($300.00)
and jewellery ($3,000. 00) is takens They are
plcked up a few blocks away by the. police who are
.tipped of by a neighbour. The youngest defendant,

John'J. (18) is a native Indian, unemployed, has a . .

relatively ungtable and deprived background, and
has a juvenile but no prior adulr record- ‘Michael

M.,
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‘the co-defendant, 18 29 years of age; caucasin,
and employed. ‘It appeared that he has a drinking
" problem and, in addition, alao has a lengthy adult

.eriminal record. : - -

'hithaugﬁ-thtée separafe‘charg;é wéfé cited‘for the .
defendants, respondeuts in both studies usually imposed onlyr
aAsingie';entencg. JDé8pite what could be seen as importanc
éifEErencég in-okfénder.chara%ter;sttcs betwgen.John,J.ﬂand L
Michael M.,.thex_rete;fed faiflyfcdmparéble minimﬁ; gndr- '\;;J
 maxiﬁum-sen£ences by'botﬁ'groups of redpondgnts. -éiést,
'brqsecgtors mini@hm‘sektencEs'for;Jan J.‘andlﬂichaéljﬂ.

.wefe llmgnch'and'3_ﬁontﬁs,lr:;pec;ive1§a_ Oﬁ—phé‘upper end,
the ;é;gth:of iﬁéarceréy‘sedtencgs iﬁ;oégd_differed bf'kw
‘yegfs (9 Qe;sus i3.yegrs)\_ Second; judééé ﬁidimdﬁ sentences
-for,thnﬁj.fand Hiéhﬁel M. was a Suape;déd'Senteﬁce qndng'B
month term of'incarqe?ation; respeétive;y. 'Efenvthough the
data revealed g'éusdtautial3diacreéghcy bétveen‘the ninimum
‘senfencge for the bofdefendant, the.maximu@ Qentéﬁqe-imposed
(a 13 year term of 1mpfi§$ﬁﬁént) waétthe same for both. |
lwiﬁhin th§ overall range of_sentgnces ipposed'bxfeach group
lbf:fesb;ndéntg,.ﬁost tendéd co'impose;compéraﬁlé sgﬁtgncg;
forithe_EWO defendants. 'Uﬁiikezﬁhe ggtg#bértaininglto the
firaf thrée ¢ase9, prdsecuiqgg éhd‘judgeg‘were 1n‘aéreemen; 
rggarding-th;lﬁkx;mqﬁ-sentéhcg fﬁr Case 4, ﬁowéver;

diaphrity'be;been‘thﬂ two grdups‘might be observed upon
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c108er examina:ion of he differeuces betweeu their minimum

',_Bentences (John J._.-suspended‘seutence versus 8 months -

incarceration)

Approximately 62 percent of the judges and 41 1

percent of the prosecutors cited consequences of the act to

.the victin' as a relevoot-case.fact.' Two feeturea_of'the

-

case wete selected moét;fxeouently;as relevant case facts ~by
both groups ®f respondants; these were:
o - s v : e

-

1) " 'use of weapon' (ofosecotots‘- &d}3i.'jﬁa335,2

54.3%7); and,

-
4 . -

2) . 'premeditation’ (orosecutors“;'401,”jud§eo‘”

35.5%). '

v

These data might sugsest thet thereiio soo@taotioljf
agreemeot.betweeo judgés and prosecutgro concefoioéccaée
-jacts#televant tonsentencing decisions. 'Hooeker,‘rahk
ordering case facts 1n terms of their 1mpottance reQealed a
very different situation- ’Specifically, while 30 9 percents‘
.of judges feltgthat the violent n;tore of'thescrime;'bog
the.most importeﬁt oese fact, on1y115.5 percent of the - -7

prosecutors 1ndicated this. Alternatively::prooecdtoro

seletted the aspect of 'premeditation’' as the'most';oportant

]
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consideration (25 62) whereaa judges ranked this as the '

second most important concern (18 32). “l“f:”;'}'.‘q::b“'“f:

The respondenta fron the “two studiea etpresaed

very different viewpoints concerning the appropriate legalf

: objectives for meking sentencing decioiona in this case.g" .

Almoat half of both the judges and prosecutors cited a-

'common 1¢881 ObJeetive but the objective was different for "":'
- 7the”2"3r°“P3’ 59 3 percent Of the prosecutons noted that;'

'éenErnlldeterrence would be the guiding principle whereas_'

~

4705 percent of the judges favored protection of the;f
public Here again,_the remaining half of the respondents
in both studies were distributed across upwards of eight

' other categories;

BTN

f.V;S: '“_.'Syntheoit'of'nenenrch Findings: “Case 5

‘Tnis case involved "6ne defendnnt_(Denie;D.)
SRR - | : _ . S .
charged with the offense of "Theft -over $200.00."" A case’

aynopnio is presented below:

".Denis D. had. been employed with a: company for ten
- years... Approximately 2 years ago, Denis, 4An an

.attempt to pay off some debts he had incurred fron'

-horseracing, atarted falsifying the baoks of 'the

. ‘company and had succeeded in defrauding hisg: - )
‘employer ‘of almost $92,000. One of his assistants
discovered the scheme and Denis was suspended for

ST
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ca period of 2 weeks.- However, 'after conversatiouns.
- with-his employer, ‘Denis was permitted to continue
workinmg with“-the: understanding that he would
. eventually’ ‘pay bsck these" monies.i ‘Denis - is 32,
... years old, 'msrried snd has. a previous criminal
irecord. : : - . S

-
.

uijrosecutors diﬁpositions for this csse ranged

from a. sinple Suspended Sentence up to ‘a ll—year tern of

L

-mstkedly.skewed in favour of IN sentences; 90 percent

imprisonment to -be. followed by 1 year probstion., Overall,

judges -sentences for Denis D. were significsntly 1ess

' severe in that the maximum sentence imposed was 3 yesr‘::

incarcerationr However, on the 1ower end of the Scale, none

-'of the judges felt that a suspended sentence- was sppropriate'

and, instead, imposed a minimum sengence of a‘$1 000 00 fine f

LR

followed by an unspecified term of probation."“

T " The distribution of prosecutors sentences;uefe»

included a jail term as psrt of their disposition. In

,sddltion to emphasizing the need for an incarceral

2

. compbient, over haif'(ﬁﬁl) of the prosecutors ‘attached a

o probation component of var&ing lengths- While the majority

of judges also imposed custodial sentences, they did so 'less

frequently then prosecutors (only 79.4%2). B

’ In noting which case fscts were relevsnt to
+

consider for sentencing Denis D., hoth g:oups of respondents-

»

cited violstion of ‘a position of. trust' most frequently,

1
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prosecutors : 65 l percent, jndgesr— 63 &,percent.--

Furthermore,‘they exﬁressed a. comparable level of agreement

.

in also selecting this characteristic as the ‘most" d'ijf”

important' ‘case’ fact, here again,ithis was the modal

. N
. s

'response category for both gro&??.;n‘

.

_'-; - Prosecutors identified 12 separate legel

'.objectives which should guide sentencing decisions for this

-‘

.case and judges‘cited a_totaloof 10.~eEven thongh‘?

rehabilitation ‘and 'Specific'deterrencei ﬁere‘freduentiy-;

.Wcited as important objectivas (about one third of the

. respondents from, each group selecting these) both.-

‘- .
groups identified ‘general deterrence as the main_legal

Lssués. prosec“t°r5 - 69.7 Percent, Judges *47.7-pé£CAntl"
Regsrding the adequacy Of existing correctional

'facilities; 75 percent of the prosecutors were of the_~

opinion that - present facilities were suitable for dealing

'-with this defendant.: If this viewpoint influences, ‘at lesstf-

in part, their sentencing decision, this'would help to'
‘explsin ‘their propensity to meose incarceral sentences forl
Denis,D. The analysis of the judges data did not presentut
:the findings related)to this question, therefore. we could

not. draw any comparison.
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As mentioned earlier, ﬁheré’ﬁereﬂsone“mnjorg{
4 B . . 0 - L

‘ . A

_'differences between our approach to analyzing che ',%f‘ ‘

S

-:ﬂprosecutors data and' & approach folloWed in the study on

-judges prepared for the Federal Ministry of the Solicitor
General. For this reason. our comparative ov) rview of the
']research findings from the studies could only be very

';_geneanl in na:ure. Rather chan simply restating the points‘

.o

aireadi outlined in oq; discuasion we feel that it would

-

'perhnps be more useful to. Summarize our comparisons in a’

L
-

‘tabular format. TABLES 23 to 25 highlight the similarities,,

-eno oifferences benween“prosecntors.and judges:with‘reopecn

o ‘ L
11__'orereil*rnnge.offnleponitione;inPOSeo'for

‘each case;

'2) fwmportant case facts pertaining to each case; .

f3) \:Iegal objectives noted as guiding Bentencing

. decisions.
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R Distribution Of Mininunn And Haximm Sentences Imposed

'., -

. . Prosecutors- -

’ Lowest® =

] Higheét s

Highés.t .

.!- '] c'f ["_3-‘ -

Bod;l.ly Ihr-

' E $500 f‘_ine .

‘3,5 years
_incarceration

'$500 Fine plus|

-6 months .
. proba!: lon

5 years
incarceration

CASE 2

* $300 Fine

" 13 years
incarceration

$300. Fine

2 years .
incarceration

Suspended
" Sentence

2 yenrs .
incarceration

¢
K

" Suspended -
Sentence

1 year '
incarceration
(under TAP)

. sms

" (John J. )

* - e

(Michisel H.) B

b . ve— —— — —

" 9 years
‘incarceration

~+13 years

|, incarceration

13 years
incarceration.

13 years
incarcerat ion

-CASE 5

.o msm,

" Sentence .

11 years "

~incarceration

plus 1 vear
-probation -

. $1000 Fine
plus unspeci-
fied term of

_ prulntion

3 years
incarceration
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"TABLE 24

.Dillatﬂbﬁtiq_n Of Most Important "Case Facts™:
By Respondent Group And Case

‘ s - Prosecutors |  Judges
Case and Response Categories o »
~ (Percent) (Percent)
CASE 1 —Auaultlmmdﬂy“lhm" )
severe consequences to victim = - ) s T333% | 1.7
viclent mature of offence = = .- 13.2 © B39k
alcohol involvement - | R B 57.2% 470
CASE 3 ~‘Break and Eater .
exteat of prior criminal record - 23.3% . C 40,0
CASE 4 — Armed Robbery
premeditation e | B.ox 18.3
viclent nmature of crime ) 15.5 30.9*%
4
CASE 5 — Theft ower $200.00 R
violation of position of trust ‘ . 58, 9% ‘ 41.9%

v

Note: Highlighr.ed (*) am:riea in the table are the prcport:ion of .
- respondents represented in the modal response category
for the item. Those which are nat highlighted show the
proportion of respondents from the other group which .
also selected this category. - . v




'TABLE TABLE 25

Distribution Of Legal Objectives Relevam: To Sentencing
. By Case And Respondeut Group -

190.

RS
Prosecutors Judges
Case and Response Categories ,
. ' (Percent) (Percent)
@SB 1 = Asapult Causing Bodily Harm
genéral deterrence 70.5% 47.7
gspecific deterrence 70.0 53.9*%
CASE 2 - Impaired Driving
-," rehabilitation 67. 5% 4: 6
. general deterrence 40.6 58.6%
CASE 3 — Bresk and Rater
rehabilitation 64.3% 77.6%
CASE & — Armed Bobbery
general deterrence ) 59.3% 45.9
protection of public 51.2 47, 5%
\\ )
CASE 5 — Theft over $200.00
general deterrence 69.7% 47.7%

L.

Note: Highlighted (*) entries in the table are the proportion of
respondents represented in the modal respomse category

for the item. Those which are mot highlighted show the
proportion of respondents from the other group which
also selected this category.

. Rt |
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‘Noteworthy. points‘for'Tab;e 23 are as follows: “ '-~ i
1) In two of the find-caseé (2 and;B)-Both ", -
. ) ) : "dgroups of - respondents imposed identicall - ; ’ N
‘minimum sentennes.- However, in both of these. o Jh?“
. cases. the érOups differ markedly ia thgirrh _.; b A
:selentfonldf maximum sentences; prosecutnr; W %;‘;
".}.' ‘.fgndredfnnrd severe sanctions. .
. . . . ﬁ.%_
2) 1lTrenting the dispositions for Case 4 as two &r;f o L
.separate cases results in sin cases across, - y ‘_; ”fi'-
- mhich we c;& nomnare:thd'gwo groups Pf .'}. L e T%*.d
L redpqndents'vifh rénpgct:to theif_minimUm'and _ .
mnkimnm sennnncésAimpbéed:..In nnree of -the_. T
slx cases prosecu;ors assignnd lover minimum _
h sentences than did judges and assigned ﬁf— ﬂp; _: )
) identical minimum sentdnces in.twoﬂmqrg: ::'1"'] X d--Jm
cases. Sigpilarily nrosecntorn nssignéd‘moreﬂj *L d
severe maximum sentences in threpubnﬁmof fﬂe U«- - :-f*
six cases. Further nommentn along these inw"..l' .
lines would possibly be misleading in that it . . -
'is.tempting to draﬁ'infe:ences about'obserfed m;f:' -
. dispariﬁy”across nhe two sdmpies- This is .-__i-_.; e
. not‘iﬁd"intention ofjour comparisons. o - ~;
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“Qii;—i:eféy;i:'ematicmnalyais of ~the data Ln\ABLE 24
- v;ould have to p;ec:_'ed oa»un.iouslywsin;e varying porportions
.'_;_ .--.__,___-_;-‘-_A-‘ of* respon;‘en_.;;; ';crross _‘-t;'ha, two sa,m}:ies are ;epresent_ed in the
,_: -. _‘modal respone;zwsattgoxiqa«-~£or eacﬁ 'I‘{e.ver't'he.-ie_s‘é,-%ft is -
S :.:}_“'ﬂ: f;;e}e-‘st;‘;g- to ;mte that the modal grqup-‘in both samples was
- __‘_7_‘"'"1ink;d to the Fame resﬁégée -;a{:;gory in three of the five
; -. - ‘::ases_:f_ -'_“»- ._ - T s
- - -: o F Examin.:if g"""d;‘_. ABLE 2-5 shoﬁld again be cautioned by )
- 5.' mthe poinl;' t:haf: the proportion of r;spondents represented in
. '—:‘__"th;* mo_da.} cate-gories is 'not always tqmpa.rable across the two
L - -{;gn}p_‘_fe;"‘ Tha main highli_ght ;f t-hese "data may be the fact
_.'“_ _ . ..* “;__ that the notion of:Tgeneral dqeterrenc‘e. i‘sﬁ the modal
ot category }r:grr)e..it'her group in four o:..tt of the five cases. In
- :j.'"#‘_ 'the'5~r-emaini;lg__688i, which involved t_ﬁe, case of Break and
T L - Enter,‘ 'rehabi—litation' was the prt':_i_mary legal objective for
‘both pr:osecutsr.;.*and jtﬁig;s. '*::_“
el - . This section has provided a brief overview qf our
. study in relation“m a comparable plece of research
‘involying a sample_‘of judges. The h_ove_,r_all findings of ourm
» . . .study’as well s some suggestions f:)r ‘f"ur.td:her reseérch aré
preaentﬁed-:i'n‘thé next ’sectiﬂml.“ - . .
» ] :_"‘h-_-:‘.- -'-*"‘ "

[
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CHAPTER VI .

' CONCLUSIONS AND. SUGGESTIONS FOR FURTHER RESEARCH

: A S . S o : .
At best, our study should be viewed as a modest -

endeavor COlexamine‘the conpieiicies-of humam;decisidn;.
.mekingn Inrthis context; iﬁ addneeees but‘a'few aspects;of
a nulti-faceted pfocese.wnich.involveS'en erray of nctoce.
e-with“ccmoeting ann sometinee confiicting.intereets- .Th?
-research 'was exploratory in nature and the findings were not
'Lintended to provide any sort -of verification of existing
cheory or an empirical‘test‘of certainhhypothesis-_ Even
though the iesne of Eentenciné hes'been ﬁhe auoject'of- )
numefous'studies,'they have focused almost exclusiyely‘on
judicial decision-making- Unfortunately, the role of Crown )

'Counsel in the sentencing process and their potentﬂga

influence on- the judiciary has been neglected by the

- © -

-reeearch community."
-Recognizing chat‘onr studi.had to Be-deﬁeloped on
a somehhec 'ad hoc _baeis, its merit tests primarilonn the.
sgundness of‘its execution and ereatment.of tne.resuitsf.
Tne‘uée ofya standard case set consieting of five:

e
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P

'hypdthéticél:caéﬁs and involving a.felétively‘sﬁhll sample

of respondents ilmposes some very fundamental comstraints on

the gehéfglizabili;y,of 6ur findings. Ngvertheleag, the

strength of'the-datalliés in the fact that they are based on

. respéﬁsgs-to‘a cqntrolled‘information set. In addition, we

believe that the respondents for this research>represents.a

reasonable cross—section of Crown .Counsel in Ontario.

‘ Since'Chaﬁper IV already presented a very detailed.

treatment of the data, our discussion in'thig section .only

p:ov;des an overview of‘the‘general ﬂ;ﬁensioné of ohr‘study-‘

which we-feel‘pould be,used as an impetus for developing.

further research in this afeﬁ. The highlights of our’

findings are pdt}inéd'below;

.

.2)

P

Respondents demonstrated a respectable degree

of.cpndensuf'concérning"the 'nature‘of

sentence' imposed for all five cases. . -

. oa
i

Even though they:dempnétrgted this apparent

consensus concerning 'nature of sentence’,

partipulariylwith respect to the basic INfOUT
decision,.this ié‘;boén to dééeriéf&te |
marke&;y when thé:dafg aré.ahalyzed.in
relatibﬁ.to the_actu#l QUANTUM‘of §entencé

imposed.
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'On the basis of our systematic analysis of

;QUANTUH variations across dispositions,_we

have concluded that sentencing disparity was!

observed_in all five cases.

Data pertaining’to the aelection.oﬁ'relevant'

case facts used in the submission to gsentence

produced a‘wide.range of‘responses; EVen'

thOugh this range is collapsed somewhac when

the prosecutors are asked to rank .order the ;

relative_imporcance of case facts for:;heir

aenrencing decision, there does not appear .to

. be ca high lerel.oi agreement.

To further explore prosecutorial decision

.making, respondents were asked to identify

. the specific 1egal'objectives which guided

their.sentehcing‘decision; The mést»s;riking

finding from these data is that both general

and/or 3peci£ic.deterrence were'cired‘as
important legal principles even though tne
cases represented very different kinds of

offenses.
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6) The questionneire included sAsinéle item
which_sskeo'resnondents.to comment on the
"edequscjfo?'preseot'torrectional fscilft;es
and treatment‘resourcesfi_;A‘clearw;ﬁjoriti
expressed the opinion that thererwss no
-apparent need for reform in this area. Those

-thet'indicated.there was a need for change

.only provide& some very general suggestions..

As'stated-rreviously; our research was - primsrily a
replication of the Federal Hinistry of the Sol:Lc:l.l:or:l
Generslns study: Beyond the Black Box. A study inFJudictal
DeCision~Hahing.”' Consequently; this proridedrus‘with the
opportnnitY“to'conpsre*the findings from.the studies. The

results of our comparisons are summarized below.

1) For the most part, differencesnﬁetween'the

csentences\kdyosed by the:two groups “could ‘not

. be mapped into any systematic pattern. ‘Case N
by case comparisons showed thst prosecutors:
and judges showed a higher degree of
correspondence between the mianum

" sentences imposed. With respect to.;naximumi

.‘sentences, the judges tended to favour the

defendant.
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2) Examining the data péftéining to the
}dentifipatfan‘of important” case factq;fq:

each case suggested sohe,geueraf agreement-

. e

.between the groups. However, here again,

differences did not form any sort of coherent

pattern.

c - Y

3) When asked tqfidentify "legal objectives™
relevant to sentencing{decfsions, prosécutqrs

and judéés demonstrated a fair;y high level

of agreement. L General deterrence was seen to
o, ' ‘ : :

be the common guiding principle. .. -

The above observations, 1in themselves, suggest
that there are a number of inté}estipé tépicarworfhy of

further exploration. Recognizipg the impliecit, 1f not > -

explicit:role'whieh Crown Counsel play ih'Qonjunction with.
"sentencing decisions, further work in the area should be

) = - - 8 S
seen to be of equal importance- to reséarch‘fnvqlvihg the -

judiciary.

As a Btarting point for furthérﬁwork in this area, .

an enhanced and expanded version of our research would be

worthy of consideration. 'Such a s:hdf should:-

-



2)

. 3) .

dg)

Nwith representation across several provinces

~degree of precision.

K 1 gg ..

.

involve a mucy'larger'oémple of respondents -

e

K in.Candda;ﬂ . 3_.-5;_

‘. i . R . . e

. - N
* <

'be "based pon:a. larger standard case set within

" which information about offense and offender

oharacteris;ios;is syetematically varied;

v ) . - . 4

N

permit the collection qfimdre'de:oiiedtand

3

.io—depth éocio-demogfaphic'dataipertoining to .

- both-the prosecutors' personal and.

profeosional'bgckground;“and

1
“

. present questiomnaire items in a more

'succinct manner and include some requirgmeﬁts' .

’ - ‘ ' 2 - - N

(such as ‘fixed response categories) for

‘Iespondengs-to answer questions with ajhigher_,

.‘__pEven with improvements such as those noted above,

this type of modified replfcation~of our work uopld stiii

only pe;mit resaarchers to comment indirectlx on tﬁ& iasue;-

]

"of disparity.

Pl

The extent to Hhich prosecutors actuallz

lrinfluence judicial decisions would. remain a topic for‘ guess .

“ oA

‘work' .or informed speculation at best. AAttemptiogﬂto,,"



.

a

“five cases and each one being ‘somewhat: unique) dictated that

1
!
- l;..._.‘"-e-a

T20040 L
address this issqe through rigorous empirical research
ralses important methodological problems for measurement and
possibly some ethical concerns. Nevertheless. an :.
appropriate beginning to examining this c0u1d be to conduct'

a survey of prosecutors uhich would document their viewa-

about how they try to influence sentencing decisions,_this

utype of research could also involve defence counsel ‘or both

groups-m The utility of any research which is simply an

Wenhancement of ‘our study would still be extremely 1imited if

'it did no mQre than assume or. propose that prosecutors do in

fact influence judges.

-~  There are three other‘fairly immediate'research
,': O B

‘needs which we feel are very worthy of investigating. -Even

v

if our study is seen tg make some contribution to research

~on disparity, wve have examined only one source of

1

disparity. The limitations of the _case set used (1. e only

'nwe could only assess variations in sentences between

'respondents.i An important question to also be addressed is°

L

How consistent are prosecutors in their sentencing
decisions/submissions to sentence? Put simply,.d@ they mske'

similar decisions about ‘gimilar cases?
Research along’ this dimension-could also try_to

address_questions about prosecutors'fchoice-of.(andlj



- F T s etk BEE O S

e
oy S 3 o

.- LR SR

’1conaiatency inxchooaing)"legal objéctives for senxencing "'ﬁ

- -~

A:decisions{submiaaiona to~eentence.t Ii sentence sevenity 18,

.7

-;:at leaat in part, a function of certain 1egal objectivea,. R

w
. . ~

what specific ‘cdse”" facts are uaed to. identify which _3-3‘5f-

- KR . Py “
-,

objective ia moat appropriate? Fiually, what magnitude of -1_£ﬁ

eentence~variation conatitutea unwarranted diaparity? JHhilef}

P . el L -

'nue made assesamenta about obaen&ed diaparity on the haais of

K
= .

;apecifrc deciaion rulea, theae were atated in’ a, fairly .

B
. Il i
. .

general manner and accordingly,*are open to-diverse.

.jinterpretationa.: Would proaecutora and judgea ‘be . in

s » "

greement with our application of these rulee? Horerf": S

generally, for a aet of very aimilar casea, what range of

-~ ~

A

aentencea (difference~betweengleast and moat aevere
Lt : f "'\\.,.', - -

--f sentence) would be acceptable as jnatifiable orvwarranted “

S

1variation;--In“hddition‘to aome of the:specific research

_queationa cited above, we believe that the findinga from our
'atudy auggeat that further research on disparity is

-

important and should not focus 301e1y ‘on the judiciary.

- .Further research building on some of these-ideas
'ahould perhapa alao touch -on’ current initiativea being
explored by the Federal Government. .Firat,-if our research
findings vere to be'tranalated.fnto actual court

‘diapositiona, the sentences imposed by the majority of

Jreapondenta would have direct implications on the prison

1 -

R T
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population 1n-the province of Oht;rio. !Evén tﬁough._:
resﬁonden:a' ahsessmqnts 6£_exi§ting fa;ilities/resources
suggested that . no ;hanges;are qgeded;.poliéy makérsfﬁre
voicing a somewhat diffefént dpinipn; At the—proviﬁcial
level, the intr;auction ;f a }arée scale community service ’

. work progrémm€“éa§ viewed gy some as a major initiatife to

reduce’éhe Jail-populatibn, énd, aggordingly,,alleviat?

-ﬁovérctowding in some ins;itutions.i Simi}arly ongping,
concerns about-ovgfcnowdiné in Federal Penetgntiafieﬁjhas

résuitéd in Federal poliﬁyﬁékers-;lso considering méaéuregi:

to reduce inmate pqpulations. Prosecutors' positive‘. -

_assessments of existing facilities together with-their

et

"apparently zealous approach to ilmposing incarceral sénuéhceé .

' 1 z ~
seém to fly 1n the-face -of policy-makers) cohcerns..-

As noted in our discussion of reapoq&gpts' cholces

'pf-legal-objectives in' sentencing,: the notion of deterrence  °

% .

(éénéral or'éﬁécific) appeargq to be‘?he'most'pnomiﬁeht,-
 guidingﬂpr1ncip1e. Evén'théggh the prihci;le Qf.
.'répératipn; is being.édqgcated by some.poliéy—makefs, verja

éew'of 6qf'reapondents included any sort of ;répaf&tive:J'

hcoﬁponentﬁ in their gentences. ' This 1is consistent with

other emﬁiriballsenfencihg data whicﬁ_shoys thhtﬂfeﬁarative-

sanctions such as offender restitution and community service

work ‘are imposed quite infrequently iﬁ ﬁogt jﬁrisdictions

e
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tcoetz,‘19?7). In giving further conéidérationrto this
pfinciple; recent initiatives-relﬁting to victims of e}ime
havéJexploged-tﬁe feasifility 6f éiqtims partiéipating in
lthe‘;entenciné process by the use of "Victim'ImpécE.'

.Statements”. This approaﬁh wouid permi;-victiﬁs <o have-
.diréct input (through a farmal'ggbmishiOn ;imiliar to.a;
‘xpresentence'report) int; sent;ncing decisions. It is.

: anti;ipated th;t’the Bresentation of information about the
victims' circumstanceé.and problem; might ildentify tﬁg need’
to conslider thgréreatgr use of repara’tive ;anﬁgions.as‘a'
sentencing objective. If this type of 1nformatioq_;as
included as a variable in ‘the standard case set used in a
study such as ours, it would be interesting‘tq e;ﬁﬁiue
.prosecutors' selection of'iegal objectives under this new
condition. e

At the saqe.time-that our étudy was underwady,.

another group of researchers were also conéidering the role

éf‘Cfown‘Counsel in the context of sentence disparity.
Keéping ;n ﬁind some_of our suggestions for further
regearéh, these autﬁors alsq raised the issue of Crown
Couﬁsel.dgc#g;an-ﬁaking'roles'in the judicial process.

Spécifically,.;hey'note}
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. . "The difference ip Crowh;decision.meking patterns,
. and the lack of 'visibility' of Crown decisions,

' raise important questions that should be answered
with the general disparity debate. In comparison
to the unanswered questions surrounding Croyn
decision making, judicial decision making seemns
stralghtforward.” S o . o
v S (Brantingham, et al, 1982:88)
Quicte clearly, this point together with some of

our research findings should hopefully be seen as providing
a catalyst for further work in this area.’

/7

~r
'
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Depanmenl ol J"ustlce , Mlmstére de la Justlce

REW

Cmnada el Cahada

* Otiawa; Canada _
KWNOHB* .

ear " - »

:I/ - -~ -

- - : - - -0 " 9
Dear Sir/Madam: : - : B

«~Phis letter. fequests your co—operation in completing a
brief questionnaire concernlng your views on 2
sentenc1ng. : -

“In 1980, the Interministerial Sentencing Project which

is a project created through the joint efforts of the
Federal Department of Justice and the Ministry of the .
Solicitor General, with the co-operation of their pro-
vincial counterparts, and of the Canadian Association
of Provincial Court Judges, undertook a study of sen>
tencing practlces in provincial courts. This was done

. by preparing five fictitious cases, one involving two-
accused and asking approxlmately two hundred prov1nc1al

court judges across the country to answer a guestion-,
naire on, these cases. The. questions were relatlng to .
the: sentence that" the 'jJudges would have given in such
cases alpng with the reasons, objectlves, etc. for
these sentences. )

-

£l

We would now like to compare these dec1slcns wlth those )

of practicing lawyers and .we ‘are. being assisted hy
Carolina Giliberti .a Masters student, Department of -
Crlmlnology, UnlverSLty of Ottawa, who is. presently
undertaklng her thesis-ehtitled; "Sentence Disparity.”

-Her main objective, is to replicate the ‘above—mentioned’

study for prosecutors and possibly .compare- their..
resuIts on sentencing to that of the Judges..-g

.-n'” b ’ l. -V?



Enclosed you will f1nd the felevant case. descrlptlons__f

and questlonnalres. “Your’ 1ndlv1dual responses will be
-held in strictest confldence and.no attempt will be-
made to.identify. speC1f1c individuals.- Informatlon .
based on this study. will be provided only-in .the form"

of aggregate statistics, Digits identifying 1ndlv1dual'_i"

responses will be destroyed when. the questlonnalre is-
returned. L o . L .
Your co operatlon in completlng these questlonnalres
within one’ week .would be : very - much apprec1ated ‘80 - that
we may proceed Mlth the study.. BT .

Thanklng you 1n advance for your a551stance. .

Yours trulyf--fﬂ'i‘ L
e SR S
- __._‘ - h. . b -l . . ’.._' - .

'Judge ‘Guy Goulard Seswn LT e e T T

' -Director.. e Tt et T T D e T

'SentenCLng PrOJect NP - ;'.}-gj;:4: {tfﬁ:

Policy Planfiing -Section.~ - -0 o -"'”---. -

.Policy’ Plannlng,jnd Development Branch S ‘%fﬁ?Lfib-”
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Ihstfuetiune
W | - )
- Th1s questlonnaefe contalns five crlmlnal cases Please read'the
Flrst case and complete the flve questlons before proceedlng on to

the next case. The last page requests brief background 1nformat10n

Vepheérhing the'partieipants.in'this study. :

* Completion of the guestionnaire should take less than thifty minutes.

"_‘Nhen completed, please return the questlonnalre in the attached envelope.

It is hoped that replles will be ma1led by February 22. If you have
_any questlons please do not h951tate to call me. at 613- 996 7571 or.

613-995-1794.



LCASE _1

*Chargei _ASSAULY. CAUSING'BQDILY'HARHQ

On September 27, 1978, the Accused was sitting alone in a disco bar with ‘his feet
up on a post near an aisle leading to the dance. floor. A young tan trying to get
to the dance floor asked the Accuséd to pat- his feet down in order that he might

-+ pass by. The Accused refused and .an argument ensued. During the argument the '

‘Accused picked up an. empty drinking glass and threw it into the. young man's face.

The glass shattered and- the young man now. has only partial vision in his left eye..
The Prosecution proceeded by way of indictment and,  after a trial the accused was.’

found guilty of assault causing bodily harm.'

'P.S.R.‘ INFORMATION: *

NAME ;. . . Ray'R.‘

AGE: | : - 21 -years - .

EMPiQYMENT: 3Mail Sorter - Canada Post Office

' RACE/N'JATIONAL#TJ}': Caucas ian/ Canad ian N

MARITAL STATUS: " Single

EDUCATION: Grade 12 ‘

CRIMINAL RECORD: -  Nil <
S SN
Subject has no remorse concerning the offence.and.believes that the.stranger:only
got what he deserved after behaving like an "ass-hole", ordering me around.' A’
psychiatrist examined the subject and_there is no indication of mental-illness.
Ray R. comes from a deprived background. His family wasfpoor.and‘his father °
frequently absent from the home. Violence-was prevalent in; the family and Ray

was often beaten by his mother as a form of punishment. He was'frequently ill
as a child and performed poorly in school. N : o '

The victim and the accused were known to each other althdugh there existgd no
previous relationship., Ray R. was known in the community as someone r ted

to have a violent temper when drunk. : Ezmfof )

e



» R ’ A A' .
- QUESTIONNAIRE a
. CASE NUMBER _1 - . L . | RESPONDENT NUMBER ___
With regard to .the case you have just reviewed:
: 1) - On what 'g;'oﬁnds would, you base your‘ submissions to senteénce?
2) -What 'sem;"en'cg would you feel is appropriate in this cas&?
. ’

.-I l2



' 3) Do you see the sentence assigned as fulfilling some particular objecfive;
or objectives with regard to the offender, society and our system of justice?
'ZIf'yes,.ﬁhét ate these obje;tifés?

o

~

4

4) Please list in the orderof their impqrtance,'thOSe,facts regarding the
of fender and/or offence which had the greatest bearing on your submissions.’

o . . . -

5): Do you think that ex;sting_legal.prbviqions.'fééilities; or resources are '
adequate to deal with this case? If your answer is "No", are there any
* options you would recommend be provided. ‘

4wt

-



» “CASE 2

- Charge:' IM?AIRED DRIVINGJB: INnIGTMENT

Joe J. is 55 years old, married father of five children and President of
Important Real Estate, Corp., a company he has created and made to prosper.-

. ‘e ‘has always been much involved in the business circles and- in his community
and is highly regarded for his integrity, hard_work .and -is considered by all
as Ma great. guy. . . .

On April 2, 1979 _he went to a reception on- the occasion of the'marriage of
his -best friend s son. Champagne was flowing- and Joe, who had been working
' even more than usual during the preceding week, was affected more than usual
by the alcohol. : ..
Returning home with his wife, having insisted on driving, he appeared to have
~ fallen asleep and lost control of his vehicle which went on the sidewalk killing
two young boys of seven and eight years of age.
. : z—TL
: Breathalizer tests indicated 240 milligrams. The evidence disclosed that the
. accident had been caused by his impairment. ‘

, Joe pleaded not guilty and was convicted of impaired driving by indictment after
" a two-day trial S , AN ‘

P.S.R. INFORMATION: R S -

Name:" - Joe J.

AGE: T 55 years i _ ,
ADDRESS : T Success Street, Your City

-sHPLoYMENT: _-.Corppration President

- MARITAL STATUS: Married, five children
. CRIMINAL RECORD: Wil B

-~
-

~ Joe J. is happily married, his five children are all now on. their own and quite

. successful. He has no history of drinking problems or. any record of past alcohol
related motor. vehicle offences.-
The incident: ‘has affected him deeply and he has shown remorse over the death
-of the two boys. T



- QUESTIONNATRE

- CASE NUMBER 2 P 'RESPONDENT 'NUMBER -
. With fhgard.to the chhe'you_hﬁveﬂjuét_réviewedi

1) On whgtlgroun&s'ﬁould you baseiyou: submissidns to sentence?

' .
LIC . -
~ g ~
.

2) What sentence would‘you'Yeél‘is.approptiaﬁe in this case?
. o . L . . . . .

. o e,
“ . - ) — .
. .
. Co . .
] b
.
.. . K . oL S . . "
- . A . B v




-"~'v'x3f,'D6"yOu:s§e:iﬁe séritence assigned as fhlfilling_ﬁdﬁe_partiéﬁié: ijeéiive
LSt e dbjectiyes'with:regard to.;he.pffendér;,socﬁety:&ndqur system of justice?

R

. 1f yes; what are thesé'pﬁje¢tives?;.5”f,f"

I

:_4){ Please 1list in the‘orderof‘thetr.iﬁportﬁnce,'thdse‘fécts‘regérding the

offender and/or offence which had the greatest bearing on your submissions.

—

) 5) Do yqu’think'thét'exiatihg-legal,pfbﬁisioné, facilifies;'or'reéoﬁftes afe
' sdequate, to deal with this case? If your answer is "No", are-there any
“options you wqgldftedommend'be_providgq_ o TR .

EEY I
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CASE _3

Charge: - BREAK AND ENTER

-'Shortly -after noon on a Friday, Peter R. drives through £ neighbourhood close to

. his current residence in a large Canadian city, with the intention of entering a

. home " and! committing a theft, He knows, through a friend, that most of thé neigh-
bourhood, women are attending a local meeting this particular afternoon.. He spots
& cormer house that looks empty, parks his car and gets out. ' ' RS

He goes to the front door, knocks and waits several minutes for someone to answer.
~'Certain that no. one is home, he tries the front, door knob and finds the door unlocked.
.He moves about through the house; he first ransacks.the desk drawers, then.goes to the
" master bedroom where he finds sixty dollars tucked away underneath some lingerie.

He also finds and takes jewelry worth approximately $100.  ~ : .

He hurries out of the house. and is confronted by two policemen who had been alerted _ .
_ by a neighbour. ‘He is not carrying a weapon at. the time of his arrest and offers L
_no resistance.' hi . } , L '

- The accused pleads. guilty on first appearance in court to a charge of. breqking and

entering.l '

"PJS.R. INFORMATION.‘ ;

NAME;‘: ' Peter R.

 AGE: - '":22 D .

-‘ADDREésr - - . He currently reaides in-a small apartment in a run—down building
SRR in a poorer part of the city., . -

' EMPLOYMENT: = Currently unemployed. He has previously had a vafiety of short-term

jobs involving unskilled labour. from which he was-laid off when his
services were no longer required by the employer. His previous -
_ employers describe him :as being a satisfactary employee. He has few ° E
marketable skills and no definite prospects for the future. :

B

.

| MARITAL STATUS: Single . - N o

'*"EDUCATION: . Grade 9. - School records .show that Peter R. was a C student and

was frequently absent.. - . o

. . CRIMINAL RECORD: Norie, He is known to police as one who associates with several ,
o individuals who have been convicted or suspected of Committing L
breaking and entering in the past. . . )

- FAMILY BACKGROUND Peter R. 1s -oldest of a family of ‘five, None of his two brothers
: . .and two sisters havé a criminal record. His father is a responsible:
family man who has ssupported his family through semi-skilled con-
struction work. There is no evidence of family problems. The parents
. are concerned.-about the present situation and are anxious to help in
whatever way they can. However, Peter R.' 8 father admits to having
1itt1e influence on his son's behaviour.



Ve -

HEALTH: . ~ Peter R. is in good health, is not known to use any drugs and
’ ' 13 moderate in his use of alcohol. Alcohol was not a factor in
the crime for which he is currently charged

BEHAVIOUR AND The accused is polite and appears concerned by his current
PERSONALITY: predicament. He indicates that his crime was motivated by
. the need for money. : .

SUMMARY AND RECOMMENDATION:

-

Peter R, demonstratgs a satisfactory attitude and shows no evidence of personal
problems. His family. is supportive and although he has few work-skills his past
employers consider him a satisfactory employee. ‘A probation order of one year

is recommended. Supervision of his activities for this period of time and assistance

in finding a new job would hopefully resolve his need for funds and give him a new
lease on life. . :



2

QUESTIONNAIRE

.

CASE NUMBER _ 3 - | B " RESPONDENT NUMBER

With regard to the case you have just reﬁiéﬁgd:_

_ 15 ‘On what grounds would ydd‘base your submissions to sentence?

4

Lz




L

. 3) Do you see the sentence assigped as fulfilling some pafticular objective
or objectives with regard to the offender, society and our system of justice?

"If yes, what are these objectives? - .

T

-4) Please list in the orderof their iﬁportance,athose facts regarding the
of fender and/or offence which had the greatest bearing on your submissions.

LY N . .

5) Do you think that existing legal provisioms, facilities, or resources are ,
.adequate to deal with this case? If your answer is "No", are there any
options you would recommend be provided.

L

la
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- In each carrying -a revolver., They tie the man down to a chair, -They Torce the -~ °

" the accused, John J., fondles her breast and tells both of them that if. there is any’

“Charge: ARMED ROBBERX{' et e - T

The accused for some time had planned an armed robbery. One night at approximately
11:00 o'clock, they drive around until they decide on a residence where they will
attempt their robbery. .

‘They ring at the front door and when a man opens the door, they force their way

wife.to take all her clothes off and ‘tie her to a chair leaving her nude. One of

problem, she will regret it.

-
n

The accused Michael M. cuts the telephone line. Both accused search the house and-’
find: approximately $300 00 in cash and approximately $3,000. 00 in jewellery. -
Leaving both tied to their chairs, the accused leave in their car to be picked “up

‘a few blocks away by the policeé who had been called by a neighbour who had witnessed "
the crime through the window. . -

. -

-

The accused are both chargéd with armed robbery, use of a firearm for the purpose
of committing an 6ffence and indecent assault.- Both accused plead guilty on their
first appearance in court. ,

. . - £4
The Crown Attorney recommends a lengthy ihcarceration sentence for the purpose “of
- general deterrence on the basis that there has been a number of similar incidences
in the city during the previous months. : ‘

-
tw

p;s.R.'INPORMATroN; . S " L
;ﬂAME: « John J.
“AGE:, . - 18 years .
ADDRESS: C Shid'Road Hotel, Metro City . -
EMPLOYMENT : . Unemployed : -
" RACE/NATIONALITY: Native Indian Canadian
ﬁthH PLACE: Local Indian Reserve
 MARITAL STATUS: = Single -

EDUCATION: . Grade 7 . : o _ R ST
Subject is the fourth of eight children. The community where subject was reared is
comprised almost entirely of Native Indians with seasonal employment of fishing and
canning. Subject's parents are well known to the Department of Human Resources as
people with alcoholic problems. Viclence and neglect of the children is prevalent
in this family. Subject's family have been involved in the Courts in the past and at ~-
present subject's two- brothers are awaiting trial on a.charge of manglaughter,

At the age of fourteen subject was made a ward of the Superintendent.of Child Welfare ’
ugder the Juvenile Delinquents Act ard placed in a Youth Tentre for.one year. After .
he was discharged he lived in a foster home for four months and then was returned to

his family.

-
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After his return to the'reserve, subject's behaviour showed matked‘improvement and
‘he was discharged from wardship nine mériths later. He remained living in his home
village until March of this year when he came to the city.

. ;School recotds indicate subject repeated grades cne, three and five and then was

expelled from grade seven at the age of fourteen., Apparently subject was in conflict
with the principal and teachers and ‘could not accept their discipline. ‘ -

Subject's employment history has been usually casual or short term in canning work

or in logging camps. In Metro City ‘subject worked one week as a delivery man, but was
laid off due to a work shortage. The employer stated he was satisfied with the subject's
work and attitudes and would be willing to rehire him when business warrants it. He has
no specific job related skills and no definite prospects for future employment. He plans
to return home as soon as this is possible. ' :

Although subject has a positive Indian identity'he at times projects a defiant and

rebellious attitude and perhaps inappropriately suspects prejudices. At other time
however subject indicates a willingness and capability to respond to counselling.

COURT HISTORY:

o

JUVENILE : Jed
SEPTEMBER 1975 . B. & E. 1 year ,
: . and' Theft - Probation
<. (2): "
JuLy 1976 " 1) Theft Under $200
. ' 2) Assaulting Peace Officer
"~ Convicted under the Juvenlle Delinquents Act to
. : care of Superintendent Child Welfare
ADULT: T & ]
"NAME: ' Michael M.
AGE: - - 29 years
ﬁbbRESS: _Local Apartment Metro City
EMPLOYMENT : Floor Layer
RACE/NATIONALITY : Caucasian/Canadian
BIRTH PLACE: ' Rural Town
MARITAL STATUS: Married

EDUCATION: Grade 10



...problem with. alcohol. _WHen he h&s been employed he is described as-a good and

- . 3 - -
- - - - -

:Subject is one of four children and had, a relatively normal family upbringing with R

"the exception that his fathér was an alcoholil. aSubJect developed "his own alcohol"
problem at .age 16, -at which time bhe left the family~home in Rural Town and meved to
" Metro City‘ He. married five years ago and his marriage-has been serigusly affected

L

" by his -aleohol problem alfhough his~wife is very sgpportive and concerned and totall§ i:'

devoted to this welfare. -‘Subject's work record has been, sporadic-as a result of his.

W ar

—-conscientious worker. In. June of 1977,- subject made £he voluntary decisjon to seek .

‘help for his alcohol problem and Joined ‘Adcoholics Anonymous. .On the day of the offence )

the subject had "fallen of f- the wagon' and was “in a’greatly intoxicated state at the

time he committed the offence,’ . Since he Jointed AA,-with the notable exCEption of the ™

day of the offence, the subject has, for the first time-in fourteen years, been able _.
to abstain totally from the use of alcohol. The Presidént of AA’ Cestifies that on the
-'basis of his 27 years AA experience he~feels subject has-an exceptionally good’chance -
.to completely. control his alcohol problem in_the future. Subgect ¥ present employers
déscribe hip as an excellent. tradesman .with ‘a- cooperative andnwilling attitude and state

that they will continue his employment in the- future: - Subject’'s wife,continues to ~ - - -

' ‘demonstrate considerable positive shpport “for her- husband and has.stated that the past
seven months have made the previous five years of~marriage woreh -while, --

- . - = W . - .- - - d

- . - - . 4 f - -

COURT HISTORY: . Lt e U T

'JANUARY, 1967 - ”\ﬂ‘ Break & Enter‘with“ T ;.‘:.A "112 months definite’
_/.‘ , Intent‘ DR ‘_f"- SRR & 6. months indefinite
MARCH, 1968 f"""- EScape “from” Lawful R ".-";;90 days L A
T TCustody - . <4 LDl o T - e S " )
JVLY, 1969- Common Assault .o T30 daYs )
. P R . e ) . : "'_. . gt - . ) . - T,
MAY, 1971 . . _Break & Enter with T - L ‘Suspended Sentence &
S _ AIntent - L ' 'L-Z' -+ . - Probation’ for two years
OQTOBER,'1973 T Dangerous Driving, " rf::'; 3:- Six months plus two '
: ' Refusal-to:give’ breath . . ~years Probation

-',3' sample e e

v "



S . . " . OUESTIONNAIRE :
.CASE NUMBER _4 T ..+ 'RESPONDENT NUMBER
With reg?rd‘to'the cése.you have just reviewed: g -t S : -

" 1) On what grounds would you base vour submissions to sentence?

—
-

2) ‘What sentence would vou feel is appropriate in this case? .
On the charge of: : . :

a) armed robberv Lo ffl

-2

-

“b) Unlawful use of a fireatm.(Sectioﬁ 83 of the Criminal Cdde}

“ . ) -

c) indecent assault




-2 _l

3) Do you see the sentence assigned as fulfilling some particular objective
or objectives with regard to the qffender, society and our system of justice?

If ves, what.are”fhese objectives? o . S . .

4) Please 1ist in the orderof their ‘importance, those facts regarding the ™~
- offender and/or of fence which had the greatest bearing on your ‘submissions.

.5) Do you think that existing legal provisions, facilities, or'resoprceé are
adequate to deal with this case? If your answer is "No", are there any
opticns you would recommend be provided. ;

e



- _ CASE 5

. _ Charge: THEFT OVER $200

- The,accused, Denis D., has been eﬁployed'by a shoe factory for approximately'ten
years. For the past five years he has been in charge of accountding. For most

of his adult life, he has been addicted to horse racing and he attends the local
' track a number of times per week

His salary does not enable him :o»meet his family demands and the debts that he

has built up as a result of his addiction.to horse racing. -Approximately two years .
‘ago, he started falsifying the books of the .company- and has thereby succeeded in- )

defrauding his employer of almost $92,000. . - _ LTW\\\;;y/;\

Recently, while he ‘yas away on holidays, his young, sharp, assistant discovered his- ,

. system. 'Upon his return, the accused was cpnfronted with certain documents and PR
. immediately recognized his érime. 'He- was”suspended from employment for a period of

two weeks and after a lengthy discussion with his .employer, he was reinstated on his

job and a.plan has been developed for repaying his debt ovet a number of vyears.

.« -

* He was charged with theft over SZOD:and entered a plea of guilt.
. v h .

The Crown Attorney is reqnesting a lengthy period of incarceration on the argument

that this 1s a test resulting from a position of trust and that the accused has to

be ap example for all others in-similar positions. »>

hd ¥
& W - s

The Defense Counsel is suggesting a suspended sentence, bringing to the Court s
attention the fact that the accused has negotiated a restitution arrangement with

his employer and based on the other’ gositive factors disclosed in the pre-sentence.
report. .. e .

P.S.R. INFORMATION: oL e .

NAME : ’ Denls .o L. T ) '

AGE: . T A 2 years ‘, .

EMPLO}MENT: S Comfortable Shoe Manufacturing Company

RACE: Caucasian/Canadian

MARITAL STATUS: Married, 3 children .
EDUCATION: " Grade 12 B

CRIMINAL RECORD: Nil

- . E
+ .- e . -
- N .o .

The accused is the middle of three children. His father was a metro city policeman
and is now retired and his:mother is a housewife. .

A psychiatric Teport revealed<that the accused suffers from no psychological disturbances
apart from his gambling addition and should benefit from counselling and-treatment.

He has had no mental problems until recently when the tension resulting from his’debts

and offence has made him increasingly irritable and moody. ° His wife and friends generally
consider him a good husband and father who fulfills his responsibilities as head of the
family and his wife is concerened and supportive.

o Apart from the current offence, Denis D.'s employer has found him te be a reliable ‘and

extremely competent employee. His main interes¥ is that restitution be made and not
that Denis D, be 'punished. '



’ QUESTIONNAIRE .
CASE NUMBER 5 =~ = .. . * RESPONDENT NUMBER
.With regard to the caée”you-ﬁéve fpég-revieﬁéd: ‘,

- .

1) On-what grounds would you base vour Subm@ssipns to sentence?‘

- ' o o TNl .

2} What sghtence would'yOujfeel_is appropriéte in this case?

L

o=

pt

-|-2

Ll



3) De foﬁ see thensentenbe_ﬁésigneg as'fulfilliﬁg5some particular objective
or. objectives with regard to the offender, society and our system of justice?

If yes, what are thes¢7objectives? - ;o o

. s - F -
N . ) ‘ .
' ’ ' K Lg

LY

- -

4) Please list #n the orderof their importance, those facts regarding the
of fender and/or offence which had the greateést bearing on your submissions.

.

a

5) Do you think that existing legal provisioné, facil;ties. or reésources are
. ‘‘adequate to deal with this case? If your answer is "No'", are there any
options you would recommend be provided. ’

r

LY



.,'Backgroﬁhd bf‘?ﬁi;icipapt' -

3

(1} Identify ydhr”age'w;thiqrthe‘followiﬁg'age ranges.

Y

20-25 T L S
25-30° - S 45=50
30-35 - 50-55
3sw0 . ss=e0 -

60 and over

{2) Sex: Male

, . Female ' : . PO

. {(3) How many vears have you served as a Prosecutor?

(4) How manv years have yqu:spent in legal practice (from first ,
being called to the bar until the present)?

- . 1

(5) 'In what tvpe(s) of practice have you been involved?
{e.g. Defence, family law, etc.)

- -

(6) Have vou received post-secondary education or training in
any area other than law? C

Yes o

. NO

If ves, how much training and in what subject (e.g. 1 year
economics, ‘B.A. Socioclogy, etc. )
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Distribution Of

"o
TABLE B-1

Respondéntslny Geographical Location . .

.

234

Nenber of Proﬁortton of . Response Rate
R - - Questionnalres -Questionnaires by Area
Area - sent  to each. sent to each . {percent)
s " Area - - Area (percent) -
Southwest of London-' 20 8.5 60
“Including Windsor area
- London area to Toronfo- - 110 T 47.0 51,
including Niagra Falls area o ' o :
North of London~ including L2 . . 0.8 50 .
Lake Huron shoreline- -
North of Toronto-inclﬁdiég- 7~ 2.9 57
Barrie and Orflla area . ‘ o '
North of Kitchener-including 4 1.8 - 50"~
Owen. Sound area E
Northeast of- -Toronto— 26 - 10.3.7 69
" including. Peterborough _ '
Kingstpn and Belleville area
Northern Ontar;o-lncluding‘ - 23 - 9.8 . N 43
North Bay,dnd-Pembroke .area - , : o .
~ Oshawa. and surrounding L ‘ 13 345 61
area to the Quebec border v -
Hinistry of the Attorney General 3l 113.2; . b4
-"(Queens Park, Toronto)
_Total: 100 _ .

an



TABLE B-2

Disttibution:Of Respondents By
Nature Of Legal Experience Prior To
Becoming A Crown Prosecutor

ALt

Nature Of Prior Legal . ™ " Relative Freq;éncy
Experience - C {Percent)
"defence work = nature not specified - '. 0.8°
previous ctiminal.éxperiénce only l ,5759
previous f;ﬁily experienbé.oﬁlf T ' -2L3
general gxperiehce only - | B , '4.6
family and crimin;l experience . | f 2:3 K3
criminal and general experlence ._,: o lﬁ;é‘
" family and-general experieﬁce . o  ,Ld.8‘
,fam!ly,.criminallandgeneréi?gxperiencéﬁ*; 16.3
no prior énpefiehcé o T "73.9
Total: | 100



TABLE 8-3 - .

Distribution Of Case Fact Rankings: Case | (Assault Causing Bodily Harm)

Factor Cited Relative Frequency (Pércenﬁ)
o Most .| 2ad Most “73rd Most
L - Important Important Important
consequences of offense to B __' - . L
victim S 33.3 ._ 25.6 . 9.3 7
seriousness of the offense’ ‘ S 17.1 . 40.3 33.3
violent nature of offense S 13.2 o 0
"pr6QOCatidn invﬁlved 7. 10.1 - ‘ o . S ¢
attitude of defendant . 264 . 23.3 27.9-
extent of récorg_ ﬂ":  : _ : o 0 - 9.3
use of weapon . p 0 N 10.9 0
no . factor mentioﬁéa i._ o . 0 - '.- ..' 0 20.2
-
-
‘ A}
¢

L




bistribution

Of Case

Fact Rankings: Case 2 (Impaired'dfiving)-

VFactor Cited

Rélative Frequency-(Percent)

Low

’ . Most | 2nd Host‘ JEH Most
Important - Important, . Imoortaho
" |consequences of offenseﬂéo | 7 - ) 7
victjm 2.7 21.7 1.6
alcohol involvement | 22.5 33.3 - 6,2
Other factors# " s ;0;1 28.7
character of dofendont‘ _355 ’ --lé.l fld -
social background 3.1 7.8 17 1e
no'faotor_mentioned é,éom 1244 ; 45.0

* "Other factars”

inelude” those facts -which were mentioned by less, than
5 percent of the responding prosecutors ACToss all rankings.

~




-~

TABLE B-5

~ +

-

-'Diétributibn Of Case Fact Rankings: Case 3 (Break and Entef)

1

' faétbr Ci;edA

Relative Frequency (Percent)

_'Hdst- 2nd Most 3rd Most -

Important " Important _ Important
extent of prior xécqrd' “23.3ﬂ'1.‘ 15.5 § 13.2
offense occurred in a 14.0 5.4 3.9
‘dwelling house.: - '
premeditation 13.2 S b7

. : A T - ~— 3 _
character of defendant = 2y 7.0 _ 9.3
béckgrbdqq,éf defendant 0. 9.3 19.1
Sther factors - \ - 42:5 41.9. 31.7
~ no factor mentioned E . 4.7 11.6 '27ﬂl
) P

*- “Other fagtoré".inclqdé-those facts'qhich were mentloned by less than®
.'5 percent -of the responding. prosecutors across all rankingses '

"




. TABLE

SOk

B-6

Distribution Of Cagé Fact Rankingé:.Case 4 (Armed Robbery)

Factor Cited

Relative Frequency {Percent)

o

N

Most 2nd Most 3rd Most
. Important Important Important
‘|premeditation 25.6 11.6 12.4
use of weapon . - 16.3 28.7 10.1
'vio%gﬁt nature of offense 15.5 . 11.6 .- 8.5
offense occurred in 11.6. 5.4 7.0
dwelling house: -
severe conseqﬁencgs of
offense-to’ victim - 10.1 . 17.8 19.4
. |other Eactors )  16.2 15.6 18.6
no factor mentionedt 4.7 ‘ ' 9.3 2.4
% \- ’ '

* "Other factors” include those facts which were mentioned by less than

'S.percent of the responding prosecutors across all rankings.
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Distribution.

0f~Case Fact liankiﬁéé_: Cage ;5‘-(Thef_t over 5200 00)

-

Factor.Cited J O T . '_’..‘-'Re'l-a!‘-ive'-._F'l'ﬁ‘.i;‘!énc){-,(Pe:‘c_’?'i';t') EEREEE
. “Most - - | “2nd Most > - 3xd Most ot -
. Important -.|-° Impértant = | Important :
violated ¥ position _ o e B
- of Erust © 58.9- T 3.8 T LB -
premeditation LT T e 7.8 7 - - 1146 : 1?7“':5"‘" ) -
other factors < - 28.6 3044 36,4 7 )
no factor noted - 4 = 47 20020 .- - 49.6
* "Other fiadtors im:lude thqse facts uhich were: mentioned by less than P
5 percent of the responding prosecutors across all rankings.‘ -
N : : et ' - T A
4 T . : ) - - ~ T =" - C. - K -
N } . . R . T . LEA - : T
v e et L o




Distribﬁ;ion of'lespdndenﬁs‘ Soqio—den&graphic

Charahteri:s by the Nature of Sentence Givég

L4



Table C-1
I

.Distribution of Respondénta by Age
- and Sentence Type (Short Tn, Long.In):

Case 1| - 'Assault Causing Bodily Harm
4 . -
Sentence Type
_ Short In, . Long In Total
| Less than - o= 9 a6 n= 15
30 years. row 4= ‘B0~ 40 100 -
- of age. column %= 18 V. 12 15
AGE . :
GROUP . Greater g . ]
. - than 31" n= 41 n= 43 n= 84 -~
years® of 59 . .51 ' 100
age 82 88 B5
. -~x
o
Total a= ‘50 # n= 49 _¥N= 99
50 | 50 100
. 100 . 100" 100
) - Differences are significant when r'hi square
= 3,19, 1d.f., € = .05
'~ Calculated Chi = ,268
*NOTE - N does not equal the total responding sample of 129
: because:

1} 1 respondent did not indicate a sentence; . -
" 2) 7 respondents gave a non-incarceral sentence;
3) 18 respondents did not indicate an incarceration
“length; . S
4) 4 respondents indicated a range ‘of - incarceration
such as 4- B months.u

‘l T, . ‘ v



Table C-2

Distribution of Respondents by‘
. Number of Years spent in Legal
_ " Practice and Septence Type
v C ' {Short In, Long In)
: o Case 1. —-:Assault Causing Bodily Harm

o ' L Sentence Type

Short In Long In . Total
6 years or n= 18 .. .n=%. 20 n= 38
" less - row %= 47 .53 100 .
‘ ) column = 37 42 .. 39
NUMBER OF o '
_ YEARS SPENT
' IN LEGAL _ L
 PRACTICE .- more | . '~ n= 31 a= 28 e 59
’ than T - 52 |, 48 100
6 vears C 63 © 58 ‘ 61
o .
) , n= 49 n= 48 . *N= . 97
Totral 51 49 | . 100
100 1{0 ' 100
- - Differences a%E'sigﬁifi¢ant when Chi sduafe
' = 3,19, ld.f., & = .05
- C(Calculated Chi = ,838
*NOIE' - N doesg, not equal the total respbnding sample of 129

because: ] ) ‘
1). '} respondent did not indicate a s@ntence;
2) 7 respondents gave a non—incarceral sentence;
3) 18 respondents did not indicate an incarceration
length; : : ' < ‘
4) 4 respondents indicated a ramnge of.iﬂca:défétion
. such as -4-8 months; o : ‘
5) 2 respondents did not indicate the number of-
. years spent in legal practice.
~ / N



Table C-3

Distribution of Respondents by
Number of Years Experienced as a
Prosecutor and Seatence Type

~.{Short In, Long In)

- ‘ o Case 1 - Assault Causing Bodily Harm
. . . . . o -
. _ o - Sentence  Type -
Short In - “Long In " Total
6 years-or |° - n= 15 = 17 n= 32,
less . - row i=. &7’ 53 100 ¢
NUMBER OF o column-Z= 31 35 B 33
YEARS EXPERI- - . ' S B .
ENCED AS A : L : :
PROSECUTOR R . _ ,
more - n= 34 n= 31 . n= 65
than L 56 ' : 54 ' 100
6 years . 69 ' . 65 67
7 T = 49 a=. 48 . *N= 97
Total | 51 . 500 f -100 -
‘. . . 100 |- - 100 _ 100
~ Differences are significant when Chi“square‘
= 3-‘19_’ ldnf-'d . 005 " ’
- Calculated Chi = .0824
*NOTE. -

N does not equal the total responding sample of 129
- because: - v '
1) ]l respondent . did not indicate a sentence,
v B 2) 7 respondents gave a non#incarceral sentence;
3) 18 respondents "did not indicate an incarceration
length; '
4y 4 respondents indicated a range of incarceration
“suct as 4“8 monthsy
5) 2 respondents did not indicate the number of
< years experienced as a prosecutor.

€«



" Table C-4

" Distribution of Respondents by

Type of Education and Sentence Type
(Short In, Long In)

Case 1 - Aasault Causing Bodily Harm .

‘o . - .

Sentence Iypg'

_Shqrt In " 'Long In . _ Total
Bachelor of ne 24 - o n= 30~ n= 54
Arts degree row I= 44 |- . 5% 100
- ' or less |[column Z=. 63 73 .68
_TYPE OF . ' -
EDUCATION : . ’
- More than . - N : : _ . o o
a Bachelor . n="14 | n=_ 11 ' n= 25
of Arts o * 56 . 44 ... loo0
degree o ' '_36 27 . 32
-
. ) n= 38 : n= 41 . - *N - 79
. Total - : 48 | A P A 100
- R - : .o1eo |, 100 | To- 100
' - Differences are significant when Chi square
= 3.19, ld.f.,X = .05
- Calculated Chi = 5097 “
*NOTE - N does not equal the total respénding sample of 129

because
“1) l respondent did not indicate a sentence,
2). .7 respondents gave a non- -incarceral sentence;
. “3) 18 respondents did not indicate an incarceration
R . length; :
&)y 4 respondents indicated a range - of incarceration
o such as 4-8 months; .
5) 20 respondents did not indicate their type of
education, ’



-

Table C-5 .

N o Case 2-— lmpaired-Driving

Sentence Type

Distri§ﬁtion~of'Respondents by Age
and Sentence Type (Short.In, Long In):

. Short In ;iong In o Total

Less than e o= 12 | . = 2 . ‘a= 14

30 years row %= 86 ' ‘ 14 100

© of age column %= 18 , 10 16
Gfe;ten - : 1 :

than 31 © n= 56 : n= 18 . n= 74

_years -of 75 ; © 25 100

age : 82 ' 90 84

a= 68 | n= 20 | AN= | 88

Total R 77 23 100

' - . 100 '~ 100 100 °

Differences are -slgnificant when Chl square
= 3.19, ld.f., & = .05

Calculated Chi = .2248

N ‘does not equal the total reéponding sample
because: ‘ : o

of 129

1). 4 respondents did not indicate a sentence;

2) 16 respondents indicated a nontincarceral
sentence; : .

3) 21 respondents did not indicate an incarceration
length or indicated a range such as 4-8 months.



Table C-6

Disttibutioh of Resbondenth by. .

Numb&r of .Years spent in Legal
Practice'and ‘Sentence Type
(Short In, Long In)

. Case 2 = Impaired Drivi;g

N

Senteﬁce Type C

Shqtt_In - Long In - Tﬁtal
. e _ , .
.6 years or- ;A o a= 25 1 o= 11 . n= . 36
less ~ |. . tow %= 70} - 30 100 °
: -l columm %= 37 |. -~ = 50 - 41
NU B OF . . : . .
" YEARS JSPENT
IN /fLRGAL ™ | : : .
PRACTIGE .- .more _ . n= 39 . n= 1{ o mn= .50
) . ‘tham | 79 21 100
P 6 years - 61 50 49
I . n= 67 | m=- 22 | swm- 86
Total 1 75 | - 25 100
g ' : -100° : j 100 100
u ‘ . . - s
- Differences are significant when Chi square
= 3.19, ld. f.,CK = ,05
= Calculated Chi = 4557
t*NQTE - N does not Equal the total responding sampleibf‘lﬁg

because.

1) &4 respondents did not indicate a sentence; .
2) 16 respondents gave a non-incarceral sentence;

3) 21 respondents did not'indicate an incarceration

_length or indicated a- range such as: 4-8 months,'"
5y 2 reapondenta did not 4indicate’ ‘the nhmber of- )

years spent in legal practice.




"Disgribﬁtion_bf Respondents by

o

Table C-7

" Number of Years Experienced as a

Long.In)

" Prosecutor and Sentence Tyﬁe
- (Short 1In,

Case 2 - Impaired Driving

Senfeﬁce‘Type

Shbrtllﬁﬁ Long In Total:
6,jears br . n= 22 ‘n= 10 g2, ‘n= 32
St . less row Z= 68 : 28 100
NUMBER OF = column = 34 45 38
YEARS EXIPERI-
ENCED AS A .. X - -
PROSECUTOR : ) ’
: “more | n= 42 n= 12 . n= 54
than 78 22 100
6. years 66 55 ° 62
n= 64 n= 22 *N= 86
" Total 74 26 ' 100
' - 100 100 100
- Differences are significant when Chi sgquare
= 3,19, ld.f., & = ,05
- Calculated Chi = .4513
| :*NOTE‘ - N does not equ;l,fhe.total’féspdnding sample of 129

because:

') & respondents.did not indicate a sentence;

2) 16 respondents gave a non-incarceral sentence;

3) 21 respondents did not indicate an-incarceration
length or indicated- a range such as 4-8 months;

a prosecutor.

4) 2 respondents did not indicate the number ofs
vears experlienced as -




. TYPE OF

Bachelor of
Arts: degree
or less

EDUCATION .

*NOTE

More than
a BacheLof
of Arts
degree

Total

- Differences are significant
= 3,19, 1d.f., =< = .05

Table C-8

Distribution of Bespondents by
Type of Education and Sentence Type
' (Short In,

Long In)

Case 2 - Impaired Driving

Senteance Type

ang In

el

Short In ‘Total:
n= 36 n= 12 n= 48
row.%= 75 25 100
column %= 65 .70 66
n= 19 n= " 5 n= 24 .
79 21 100
35 30 4 ELE
n= 55 n= 17 *N= 72
76 24 100
~ 100. 100 100

— Calculated Chi = ,0096

- N does not equal the tngL/T

because:

1) 16 respondents indicated a non-incarceral

sentence;

2

when Chi square

esponding sample

of 129

2) 21 respondents did not indicate art {ncarceration

length or indicated a range such as 4-8 months;
3) . 20 respondents: did not. indicate their type of
‘ education and/or did not indicate a sentence.




e

. Table C-9

Distribution of Respondents by Age
and Sentence Type {Out, In plus Out):
. Case 3 - Break and Enter v

Sehtencg‘TYPe

) Out _ In plus Out Total

Less than™| - nz 6 q= 10- 1 n= 16

- 30 'years row %= 37 ' 63 . 100

‘of age column 2= 10 18~ | 14

CAGE _ _ I

GROUP Greater v e :

than 31 n= 54 n= 46 n= 100

vears of 54 " 46 100

~age B 90 - . 82 86

R n= 60 |. n= 56 | *N= 116

‘Total |- - 52 4B 100
| 100 © 100 100

2

- Differenﬁes are stgnificant when Chi "square
- = 3,19, “l1d.f., = = .05 .

- Calculated Chi = .917-

*NOTE - N does not equal the total responding sample of 129
because:’ o , ‘ o
1) ! respondent did not indicate a sentencej.
1) !2,respondénts gave incarceral sgntenges onlv.



10 ¢
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Table G-10

Distributioﬁ oféRespdndénth byt'
Number: of Years spent in -Legal-
- - .Practlce .and Sentence Type -
(In, In plus Out) o
. Case 3 - Break and ‘Enter
:"Sen;Ence;IYpegf :
i Qut ] 1In plus Out Total-‘_3-;
6 years or . n= 12 [-*¢ a= 26 ‘n= 38 .
less row Z= 32 . 68 . ) 100
column %= 20 ¥y o 47 ,33‘
NUMBER OF . o - - _
YEARS SPENT ‘ o - >
-IN LEGAL ° ' ’ . .
PRACTICE more - n= 49 n= 29 n= 78
- ~than 63 27 100
" 6 years . B0 - 53 67
n= 61 n= 55" *N=" 116
Total 53 - 47 100
. 100 100 100
. R | A .  o S
- Differences are significant ﬁﬁén Chi_sddafe
= 3.49, 1d.f.,o% = .05 T
- Calculated Chi = B8.78"
*NOTE - N does not eqyal_the,total.respohding‘sample of 129 .

because: . . o
1) l respondent did not indicate .a sentence;j
2) 12 respondents gave Incarceral sentences only.



SO ... 7 Table C-11+

Distribution of Respondents by .
Number of Years Experienced as ‘a- 5
o . Prosecutor anf Setitence Type .
- - o : : - {In, In plus Out}) T
L . ' .Cagse 3 - Break and Enter: -

Sentence -Type _  "_ cT
Out In plus OQut Totdl
"6 'years or- . a= 17 | a= 24 Tn= 4]
less row %= 41 59 N 100
NUMBER OF. column %= 28 | P - TR
YEARS EXPERI- , _ ) _ _ o
' ENCED AS A —
-PROSECUTOR : S | et
N more “a= 44 n= 30 n=, 74 -
than 3 59 41 .. 100
6 years 72 _ 56 ... 64
n= 61| - " A= 54, AN 115 T
Total~ | - .. 53 87 17 100
: 100 . - . 100 : ; 100
. s Q 9 L L )
- Differencesfare significant when Chi . square - :_Q-

. = 3.19, ld.f., X = .05

Lj Calculated Chi = ,009

-

-

N does not equal the total responding sample of 129
because: - e .

'Y .1 respéndent did not indicate a sentence;

2) 12 respondents gave .incarceral sentences only;

3) 2 respondents did not indicate number of years as
' a prosecutor. o

*NOTE

-



Table C-12

. , Distribution of Respondents by

. Type of Education and Sentence Type

. 3 gy . {(In, In plus-Out): T
e Case 3 - Break and Enter

Sentence Type

SRR - . Out : In plus Out . Total
Bachelor of n= 29 n= 36 n= 65
Arts degree row %= 45 55 100
- or less |column Z= 60 66 - 64
TYPE OF N *
EDUCATION
_ N More than . : 3
- -"a Bachelor |~ n= 19 n= 18 n= 37
o : of Arts 51 49 ° : . 100
degree ‘ 40 36 | 36
S : n= " 48 {- n= 54 *N= 102
- Total " Y 33 : : 100
\ 100 :

100 100

.= foferenteé'are sigﬁificant when Chl square
- = 3.19, Id.f., &€= .05

-~ Calculated Chi = .2016

N does.not equal -the total responding sample of 129
) ) because: . .

1) | prosecutor did not indicate a sentence;

2) 26 prosecutors did not indicate their type of

~education and/or indicate a sentence.’

*
oz
Q
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; Table £=137 . v - -

Distribution of Réspondents by
Number -of- Years spent dn Legal

: ngctice and Sentence Type. |

- Case \4 - Armed Robbery (Michael H)

L _jf Senteﬁie Type:f;f?-;'

.- *_m~ Less than . Greater than

5:years o ,6‘ygars" . Total

ﬁ;years or : oa= 17 o a= 22 . am= -39

‘ less -} - row %= 44 7. 7 56 ‘ 100
o R, _:uep}umn.x= -28 S A R 32
NUMBER OF =~ - " | 0 o~ .o :
YEARS ‘SPENT R

IN LEGAL .. = - . S B ' :

PRACTICE " ‘more- . o n= &4 ) 7 n=_ 37 e n= 81
. oL T than |°. : 54 . T 46 - - .7100
o o e 6 years | 72 | .- 63 68

SR a= 61 | mw= 59  #N=' 120
Total. o 51| . 49 . |- - . 100
' 100 . 100 . 100
. e | A
y.a_ ) - . oy _ . ) e
. = Differences are silgnificant when Chi square
= 3,19, ld.f.,® ='.05 o . :
- (Calculated Chi = .821
*NOTE - N does not equal the total responding sample of 129 .
: " because: . ‘ » .
-1} 1 respondent did not indicate a sentence; "
2) 2 respondents did not indicate the number of.
years spent in legal practice; . .
+3) 6 cdses were missing.
. R
l\



" Table C-14&

Distribution of Respondents by

. . Numbar of Years Experienced as a

' Prosecutor and Sentence Type
Case 4 - Armed Robbery {Michael M)

Sentencé_fype

o

a o ‘"Less than Greater- than
5 years 6 vears - Total
.. . byears or '|. n= 23 n=. 22 " Coa= 45t
- -less row %= 50 | 50 S 100
NUMBER OF ‘ | column %= 34 ; .. 46 S 36
- YEARS EXPERI- ' 2 o
ENCED AS A
PROSECUTOR o _ S
' more n= 45" n= 37. |’ n= - 82
- . than . 55 . 45 100,
6 years |. ’ 66 ~ 54 " b4.
(4 . l N .
, NS n= 68 n= 50 *N= 127
e Total 53 47 .. 100
T ot 130 100 . 100
- Differences are significant when Chil square
= 3,19, 1d.f., = = .05 : )
" - Calculated Chi = .75 . S <

, : _ . M

N does not equal *the total responding sample of 129

because: ) . ‘ - o

1) 1 respondent did not indicate a_sentence; . ..

2) .1 respondent did not indicate number of years as
a prosecutor. ‘

J*NOTE
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Table €=15". . . R
Distributidﬂ of Résﬁondents bf
Type of Education and Senteénce Type
.Case 4 - Armed Robbery (Michael M} ;/,_
Seﬂéeﬂce;Type
Less than” . 'C;eatqr than - o
5 years . 6" years = Total
Bachelor of e o= 36 | = X7 on= 65 )
Arts degree . TOowW = S5 4 . ... 45 -t .- - 100 . .
" or less |column %= 66 [ . 60 - 64" :
TYPE OF o ‘ L e S
EDUCATION i S P ‘ -
~ More than - SN ST RS :
. a Bachelor L n= 18 | .. n= 19 " n= 37 . '
of Arts ~ o 497 s <51 | ‘100 ’
degree |, S 34 L ©o40 36 .
~ . ' . I ' ' . %
- | A= 54 [T a= 48 *N= 102
Total T .50 |- S50 v 100
. 100 . 100 100
.- fgérences are significant when Chi square

= 3.19, ld.f., ¢ = .05

- Calculated Chi = .2024
*NOTE *=- N does not equal the total responding sample of 12%9.
because: = -
1) 1 respondent did not indicate a sentence;
2) 720 prosecutors-did not indicate their type of
education, )
3) 6 cases were missing.

-

{s



f . o N Table c-16

Distribution of Respondents by

Number of Years spent in Legal
Practice and Sentence Type.

Case 4 - Armed Robbery (John J)

.‘ -
Sentence Type

Less than Greater thad .
v - 0 5 years ' 6 years Total
| |
6 years oOr n= 26 . n= 18 n= A ,
- less row A= 99 41 100
column %= @ 37 : T 37 37
NUMBER OF '
 YEARS SPENT _
IN LEGAL g )
PRACTICE more ' n= 45 n= 31 n= 76
' than 59 41 100
6 years o 63 63 63
= 71 | n= 49 | ° %N= ‘120
- Total 59 41 100
‘ 100 100 100
[ . -« . )‘
- <

- Differences are significant when Chi square
= 3,19, 1d.f., % =05 :
. ' b

. - . Calculated Chi = .03 | e
" *NOTE - N does. not equal the total responding sample of 129
T because:
. b)) 1 mespondent dia not indicate a sentence;
o 2 2 respondents did notv'ndicate the number of
‘ ' years spent in legal practice, "
. : 3) 6 cases were .missing.



Table (G-17

Distribution of Respondents by
_ Number of Years Experienced as @
. ) Prosecutor and Sentence Type
Case 4 - Armed. Robbery {(John 1) -

Sengghce Type
T -

_ Less_thén _ More than .

jg 5 years 6 years . Total
6_y;ars or ) n= 27 "n= 18 | n= 45
o less " row.¥= 6D . 40° . 100
NUMBER OF column Z= 38 ' iz . ) 37
YEARS EXPERI- . ' : '

"_.ENCED AS A _ . :
© PROSECUTOR . . b

N . more |-, . n= dﬁ n= 31 . . n= 75

) : " than : 59 . 41 : . Ry
o ..6 years | . 62 63 _ 63

. s ' ‘
a= 71 a= 49 *N= 120
Total: . - 59 . 41 100 -
- . 7100 . 1oQ- . 100
L - L4
. N . e
»
.- ‘Differences. are significant wher Chi square
- = 3,19, ld f., A 05
- 'Calculatéd Chi = .002- 4P’
_*NOTE - N does not equal the total r&&gﬁﬁding-samp 129
co ' because: ‘ . o
1y 1 responaent did not(%nétééte a-sentence;
2y 2 respondents did noth indicate number ‘of ye

"‘ia prosecutor; .. ‘e

. ;;;7' 3) "6 cases are missing. L o
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- . ‘ , "Table C-18
. - e e,
i " Distribution of Respondents by
..Iype of Education and Sentence Type
’ Case 4 - Armed Rébbery (John J)
' Sentence Type
. . I
Less than Mopre than
< . 5 years ///(/ 6 years Total J
g 7
. . Bachelor of n= 39 |- ‘n= 26 n= 65
N 7 7 Arts degree row %= 60 _ 40 . - 100
o ~ or less |column I= 64 : 63 " b4
TYPE OF - .- ‘ Ve
- EDUCATION o — _ - =
More than 1 ‘
.. a Bachelor n= 22 ‘n= _ 15, n= a7
of Arts . 59 41 100
) - degree 36 . 7 . 36
n=._61, o=, 41 A N= 102
Total . 60 | 7 40 : . 100
Cae : 100 100 . 100
. . . .
’ - Differences, are significant when Chi square
='..|3-.I.9, ldof-, K = .05
= Cilculated.Chi = .024 \
, *NOTE - N-+does not equgl the total responding sample of 129
) because: . .
1) 1 respondent did not indicate a sentence;-
TR 2) 20 prosecutors did not indicate their tPpe of
o« @ducation; | : -

\\\ ’ o R "3) b _cases were missing: : ;



AGE
GROUP.

*NOTE

Table C-19 ,..‘ ) \

-

Distribution of Respondents by Age
and Sentence Type (Short- In, Long ILn):

Case 5 - Theft -over $200, -~.
L] R .
/p. ' o Sentence Typé' i
7 Short In Leng In . "Total"
Less than | n= & (" . o= 7 Cn= 11
30 years |. row ‘%= 36 Y S " 100
of age column %= .14 w o " 14 ‘ To14
Greater - : ‘ T - S
than 31 n= 24 o= 43 - n=" 86
years aof 36 - %4 ) 100
age 86 | 86" T
. N * “\:
‘ n= 28 . n= 50 *N= 78
Total 36 . 64 . . loo0
- 100 . 100 7 100

A -
- Differences are significant ‘when Chi square
= 3,19, Id.f., X = .05 . - . : -
I . - P T .
- Calculated,Chi'f .0926 - ) R

L)

because:
- 1) 2 prosecutors did not indicate a sentence,
.2) ' 1 prosecutors gave a non-— incarceral sentence.
3Y 36 proBecutors did not kg&icate a ‘length of -
incarceration or gave a

N does not equal the total responding samxle of 129/

nge such as 4-8 months..

s
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s | S Table €-20

Distribution of Respondents by
Number of Years spent 'in Legal .
Practice and Sentence Type

(Short In,” Long In) '
‘Qase 5. -'Theft over $200

i |
' Sentence Type
Short Ia . Long Lo o -'f‘ota'l
) . hﬁ'féars or | n=__ 8 -+ am 25 Ta= 33
less . -row X= 24 | . " .76 - 100
B o ‘ | column %= 30 | - - 48 IR ¥ 2
o NUMBER OF : o ‘ - :
Y . YEARS SPENT . , : — SE— -
./ IN LEGAL - = _ . . A :
- PRACTICE . . more - " .oa= 19 Cop= 270 n= 46
o . e than A 41 ‘ 59 . : - 100
' ' ' & years ' 70 [ 382 . 58
: ) ‘ : n= 27 |- n= 52 *Nw 79
Total f'{ 34 66 . . - 100
: c . 100 100 ' - 100
‘ ST N K \ N . . ) )
o 7' Di????eaéés are slgnificant when Chi square.
/ ‘ = 3.19, ‘ld.f.}°§_- .05 : :
- :Calculated Chi = 1.7859
‘ - *NOTE © "= N does not. equal the total responding sample of 129
_ T o : "because: .
- . ’ 7 o ] "u L) <2 respo&{gnts did‘not fndicate a sentence;
~ B ‘ , -t 2) . 2 respondénts did not irndicate the number of

) years spent in legal practice;.-
~3) 36 respondehts did not indicate a length of .
. . incarceration Dr gave a range such as 4-8 months;
' 4) 13 respondents gave a nmon-incarceral sentenge.



Table :.C-21
Distribution of Respondents by
Number of Years Experienced as a
Prosecutor "and Sentence .Type.-
- (Short In, Long In)
Case_ 5 - Theft over 5200

.-Sentence ijé

Short In Long In Total:

6 years or .n= 6 n= 23 - on= " 29
_ K less row I= 21 79 ) 100
NUMBER OF E column %= 22° 44 : 37
YEARS EXPERI- ' ' D o X : 4
.- ENCED AS A L = : : :
- PROSECUTOR. 3 ' . ' )
g more o n= 21 “ o= 29 . n=_ . 50
f* than , : 42 s8 | 100
6 years - e ..-B8 .. b6 I 63
.w- - ‘ﬁ . - .
o ~-on= 27 n= 52 AN=" 79
"7 Total oo 34 : - 66 100
) . - 100 . 100 : 100
- ) e . i !
N .,
— ' . - u R
. '~ Differences .are .i,g_nif fcant when Chi square
- . = 3.19, 1d.f.,o = .05 ~
- Calculated Chi = 2. 8L R ' .
*NOTE . - N does not equal the ‘toral :esponding sample of 129
because:

) 1) 2 respondents did not indicate a sentence;
; =2) -2 respondents did not. indicate number of years as
/’“ N . a prosecutor;
Ql\ * %) 36 respondents did not indicate a length of
K incarceration ‘or gave a range such as 4-8 months,
4) 13 respondents gave a non- incarceral sentence.

.

. \
. N . R
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o S . .. Table c-22

. - . ' - ’ Distribution of - Respondents . by )
' ~ Type of Education and Sentence Type
© (Short In, Long In)
Case 5 — Theft over $§$200

-

Sentence. Type .
) Short In Long In - ‘ﬁ{pgal
L " Bachelor of n= 15 . n=. 28 . n= 43
Arts degree row %= 35 i 65 100
" or less |column Z= 68 . - 70 69
TYPE OF . A - "
EDUCATION- —_— = -
More than . .
. a Bachelor n= 7 n= 12 n= 19
of Arts 37 . 63 . 100
~degree 32 30 : . 3l
- n= 22 _ n= 40. ‘ *N= 62
" Total T 36 | 64 - 100
' : 100 | oo 100
: - Differences are significdnt when Chi square —
"= 3,19, ld.f., X = .05
'~ Calculated Chi = .0194 o
*NOTE - N does not equal'tﬁe toﬁél responding sample of_129

because:
1) 2 respondents did not indicate a sentente,
2) 13 respondente gave a non-incarceral sentence;
3 ’ 3) 36 respondents did not indicate a length of - A
incarceration or gave a range such as 4-8 month@j
4) 16 respondents-did not indicate their type of
. _— - - . education; : .
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