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INTRODUCTION - . | 2—
Arguments for and against the death penalty ;ro deeply

rooted in pecple’s COnviétlnns about the nature of crime,
tﬁe chardcter of the rrivdinal and the basic order of society.
(Bowgrs. 1924). In this way thg debates -urrnunQing the
‘death pbnalty have been waged at an emotional lfvel,.“tth
the decision to abolish or restore this punjishment not
having been undértaken lightly in most democratic ccugtrlnj.

t : Yy

The author first became interested in the capital
Punishment debate while living in Britain during the
seventi;;: Despite the fact that the death p;nalty had bcgn
abolished in 196;; in this country it was regularly
introduced {into the Parliamentary debates of ghls decade.
After arriving in Canada, and witnessing the snmo'prcsnurl
for reatoration, although not through the vehicle of
Parliament, the guestion as to why a country would restore
the death penalty was proposed.

The purpose of this inquiry was thus to determine what
torces were neceasary for & country tﬁ conIith the |
r:;ﬁurntion of the death penalty, nnd,‘moroovor to address
the specific question as to whether Canada or Brltnin'uill
‘rg-tore the punishmont. To be able to provide answers to - "
these questions this study ham been formulated in the
following way.

The firmt chapter will be concerned with demonstrating
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the principle aﬁguments for and against the. death penalty

which have been waged over the centuries} to lliustrate how

these debates have been fought. Details will then be given
. of those countries and states that have restored the death
A -
penalty, and the reasons which have peen advance& for their
lroadopt!cn of this punishment. Bylobtaining this data 1t
.will be pcssiﬂle to ascertain whether there have been any
similarities in these countries’ decision to introduce, and

-

by comparing these similarjities jt will be popssible to form

. the hypothesis,

The second chapter will invnlve a discussion of the

iy

methodology adupte&'for_this study, and in the tHird chapter
the hypothézis will beutested. By tracing the history of the
abolition moyement in bqth Canada ?nd Britain, and éy

: looking closely at the events concerning the death penalty
which have occurred since these coun£r1el obtained "de jure
abolition, the hypothesis will be tested and it 1il11 be
po;lib;e to determine Hhether.the conditions necessary for
the restoration of ‘the death penalty are in existence.

[+

s . The final chapter will Te concerned with a wider

1 .
sanalysis of why & tountry will consider the restoration o#

sthe death pcnalfy, while at the same time suggesting reasons’

-

as to why Canada and Britain, although having received

ﬁrt--uﬁe to restore capital! punishment have not done s0.



CHAPTER 1

THE ABOLITION AND RESTORATION

OF THE DEATH PENALTY

>



'r‘ men Con erl; e Death Penalt 2

‘Arguments for and against the death p;nalty have beek
advanced for 'the last two hundred vears. Ever slnee the
Abolition MdJ;ment challenged the existence of capital
puntshﬁent. 1nd1vidualg or groups of penple.}ave been
advancing thgir opinions, pcnvidins arguments and courter
arguments to add.creden:e to their belliefs. The subject has
produced a numbeE of issugs often debated with a great deal
of fervour and emotion, and even today we seelthe sémg
arguments beiné advanced_to either advocate the
reintroduction of capital punishment, or to prométe its
aboljytion. Interestingly enough these arguments revolve
around the same ldeas: far example,'the retentionists claim
that tQQ penalty is-a deterrent.— the abolitionists claim
that {t is nott the abolitionists believe that it is npt
enforced equally - the retentionists believe 1t is. The
debates are thus of a repetitive naturet '

ﬁrobably thé most fundamental argument advanced in this
debate im that of deterrence. The deterrent effect of
capital punishment, ?attah claims, became the focal point in
arguments to support its retention or its rejintroduction,
and continues to be presented by its supporters as an
indisputable justification +o; the state’'s deliberq}e taking
of human lite. (22. p2%). The retentionists contend that the
infliction of punishment on the_ offender deters others fraom

]

committing crimes because it demonstrates to them what wWwill
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happen if they , ,violate the law. (53. p&0). As the death
penalty is the severest punishment that Enurd be 1nflictedq,
the general‘deterrent effect of 1t, 1t 1s argqued, 13 qQreat
as most people w111‘n0t commit a seriogs'cr;me 1+ they a;e
aware that the consegquence would be execution. Retentionists
believe that the instinct for self preservation 13 sp great

that 1t will deter potential murderers and that, without

-

. / . v
this sentence, more odious crimes will be committed.

S

It is not just as a qQeneral deterrent however that this

penalty is is seen as 1mportant for retentionists. Like all

other punishments it has a specific deterrent effect but,

L]
unlike other punishments an extremel;lbroad speci1fic

deterrence. Van den H?fg has arqued that the death penalt

is the only sentence which could deter three separate,

categaories of offenders. (53. pZl12). First there are those

canvicts who are already~serv:qg life terms and conseguent) ,

have nothing to 1 e by, for example, ki1lling a prisan

guard; secondly, the death sentence would prevent those who

have already killed once and would consequently kill again,
- < ‘

such as in a hostage situation. Finally, there are the

traitors and spies who, in times of war, could only be

restrained by death. Although little research evidence

exists to support this premise, Ehrlicdh used F.B.I. data to

prove his hypothesis that the homicide rate, as a dependent

variable, wases a function of several independent variables,
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including unemployment, labour force participatian, age

disttibution, per capita income and-probabilzties.uf-
apprehension, conviction and execution. (40. p490).‘From
thease variables he made predjc;xons and found {hat the
relative magnitude of apprehenéxon, convictions and
e;:2§§1on varilables wefe in line with his predictions, and
therefore that each execution had served to deter seven to
etght murders.

The +i1ndings of Ehrlich were criticized with McGahey
arquing that he had relied far too strongly upon an ecanomic
analysis of criminality, (40, p49?8) while Bowers and Pierce
asserted that Ehri:ch provided no reliable evidence tgat the
death'penalty deters murders. (&6). Frost (23. p?3) too'
believed it to be erroneous to view capital punishment as a
means of reducing the homicide rate, but the econometric
mode]l used by Ehrlich was probébly maost successftully
disputed by Sellin. (30).

The abolitionists concede that if‘the death penalty 1s
a8 deterrent it would be logical to maintain it, however,
theré is‘no justification +6r its retention as there is no
empirical evidence to show that the dé:iszenalty deters
potential crlmlnals.-Each instance of a caﬁital offence,
they pbint out, is an example of the failure of the

threatened punishment to act as a deterrent. As most

murders are crimes of passion, the psychologtitcal mechanism

»
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of deterrence is non-operatjonal, the death penalty would
not deter an act which is not premeditated, and.orn most

cccassions is one cof impulse. (S53. p2I3).

‘Undoubtedlv the most celebradted empirical study which
tests the deterrent effect of capxtél punishment has been
conducted by SeIl}n; In his research he looked at States
that had temporarily or permanently abandoned the death
penalty for murder and observed the 1ncidence of .crime 1hn
these States. then compared 1t to the_.s#xperience of théxr
retentionist neighbours. The cromparative stud/.leq Sellin to
the conclusion that there could be

no support for the belief 1n the deterrent power-of the

death penalty. Within each cluster of States,

abolitionist and retentionist States vield rates

remarkably sxﬁzlar to both size aqd trend and generally

favour the abolitionist States. (50. pi1:-2:
Sellin chose States that were about the sawme size 1n
population, of similar distribution of‘populat:pn and oaf

. } 3 ’ . ]

-similar wealth, H? noted, for example, that homicide rates
in Michegan, Ohio and Indiana were very; similar even though
Michegan had not had the death penalty since 18446. This led
him to conclude that the death penalty dld‘not influence
homicide rates. (It 5héuld be noted "that Sellin's work did

not receive uniform acceptance. Wilson. (S%6. pl%! has

questioned Sellin's methodology of “"Matching” the States!}.



Sellin also reached this Conclusxon‘by looking at those
States that had'cabital punishment and had then abolished
it. Again he found that the ho%icide.rate did not increase
after abolition, as the retentionists had advocated. He
ccncluded that the increase in the homicide rate aver a
pericd of years may be more adequately attributed to the
" .
demographic change in population. As most murder 1s
committed by urban males between the age of eighteen and
thirty five of a lower socioc-economic class, :t 1s not
surprising that when the population increases, so does the
murder rate., (30. pl73}.
ﬂg By comparing homicide rates in those cities that had
had, and that had publicized an execution, Sellimn was, able
to state that there vias no difference 1n the homicide rate
before and after an execution. This findiné reiterated that
of Graves. Graves went on to hypothesxze! based on evidence
from California, that the Fumber af homicides actually
increases before an execution takes place. (29. p326) .

One of the stroqgest lobbying forces which advaﬁces the
need for the degth penalty is that op+f the police and prisaon
officers. In 1954 the President of the Chief Constables
Association of Canada stated,. B

I feel I am quite correc£ in saying that we of the
T

police service are not in favour of the death penélty

for murder beiné abolished, because there is no doubt in

—

[+

)



our minds that it does act a; a deterrent. [(30. pB89).

The risk to the policeman argument was also used 1n 19%& 1n
a brief that the Associaticn submitted to the Joint
Committee of the Senate and the House of Commons on Capital
and Carporal Punishment, which later recommended the
retenfion of capital punishment +$r murder, treason and
piracy. and 1n this respect was unl:ke many other
commissions which had been established 1n‘other countries to
look at the ;ssue. (1.e.. Cevlan and Great Brx?axn). (343.

More recently on vcvember 5th. 1989 Foulice Officers
lobbi1ed the Canad:a 6§?11ament for the reintroduction of

——

capi1tal punishment. Théy advanced th;t they have a dangergus .,
. s
Job and therefore Jeed the protection that the death penalty
would give themm. J. Forest speaking in the Carnadian
’ .
parliqmentary debate during March and April 176& 1llustrated
that prison guards and other people have referred to the
beneficial effect a hanging has an the 1rmates of a ja1il,
and that it is clearly a beneficial means ot controli as a
method of protection and +or caontrol }t 13 seen as
important., (4%. p835).
‘ Not all police officers are however in favour of the
.death penalty. The Australian chiefs of police have,aréueq

for abolttinn,.claim{ng that, when the death penalt s

existed, offenders will try everything to escape, even



killing the apprehending policeman, whereas, if the death
penalty were not availabie, the pffender would be less
desperate. This view is the exception rather than the rule,
as will be demonstrated later on, when it will be shown that
in both Canada and Britain, the correcticnal agencies have
been the strongest lobbving forces for reintroduction.

Abolitionists, of cour;e, are not sympathetic to the
opinions of the police oftficers. They claim, +réquently
trting the tgstfﬁoéy of priscn warders, that murderers are
o;ten the best behaved prisoners (32. p&%) posing no threat
to the prisogn officers, or“to their féllow prisoners. They
also point out that there ;5 a risk cf moprtality associated
with each job, and b} citing on-the-j;ob mortal:ty.rates,
claim that the police do not have much more of a dangerous
job th;n other forms gf employment such-as-a constructian
worker, miner or.farmer. The abolitionist argue that the e
death penalty has no effect on the number of murdered police
cfficers. Empirical research by Sellin and Jayew%fdene has
shown this to be true. (50. p34). Sellin compared the risk
to\pc]ice of+1cérs in retentionist and abolitionist States
in America, he found that there could only be one
conclusion: ‘

namely that the beliet Dt the ;olice that in order éo be

safer in their occupation they need laws . that threatern

potential murderers with death has no tactual basis.



(50. ploO1ly).

Javewardene looked at the risk of the police killings
in Canada., and concluded that the data did not support the
hypothesis that the absencé of the death.penalty from the
statutes increases the risk to the police officer. (34,
p70). These findings have reiterated those of others such as
Corderelli and Creamer and Robin. (!2.13).

. 4

A third argqument deals with the guestion of justce,
iy

Some retentionists argque that the system of punishments
should be such that the punishment metered put matches the
crime. Kant argqued from the premise af "just desserts” that
the offender should'5u++er as much as he had 1nt+licted on
the victim, and where possible, the same kind (Lex
Talionis). In this respect the offender ouaht to be déprxved
of the advantage he had gained by disobeying soc1et};;
rules, (55, p49). . '

The abolitionigts CDJnter thi1is stance by arguing that
the-state should not céndemn an-gct by performing the same
act again: ;

A responsible society wants protection not revenge, ..
Pun}shment for punishment’'s sake is not justice and iw

repugnant to modern civilized man.. The death penalt- i1s

not only unnecessary and futile but alspo barbaric and
. } e
f

brutal., (20, p223).

It i=s also claimgd that the death peralty brutalises



-society s0 that spciety is reduced to the same level as thé

cffender. (4). If the point is taken one step further, the
abolitionists argue, it could be decided that society pught

to cut off the hands of the thief, and 1f a particular

.SQrious.murder has been committed, inflict torture before

exechtion. (4%9. p73). The abolitionists believe that there

s
ils no place in a civilized society for this barbaric

punishment,

Retentionists sometimes reason that 1t 1s ver y
expgnsive to keep a person 1ncarcerated’for long periods of
time.ﬁénd that 1t would be more eeonomxcal to exeéute these
offenders, Abolitionists have rebuffed this point of view,
stating tﬁat it there is no possibility ‘of a death sentence.,
more convictions with fewer delays will result, thus less
money and effort will be expended on appeals. (32. ﬁ?l). It
1s also arguéd thai cost should not be a ground for taking
human lite. (20, p222).;Resgntidni5ts alsoc saometimes argue
that the death penalty 1is in.sume‘respects more humane, and
that indeed the effects g+ leng term incarceration are
extremely prutal and more severe than the death penalty

itesel] .

The administration of the death penalty prcdutes gross

Anequalities in that it is uneven, unpredictable and

frequently unjust. Fifty three percent of those executed in

the U.S.A. since 1930 were negroes, deapite the fact that
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negroes comprise le;s than half of those charged with crimes
punishable bx death. (20. p221). kaewisg. proportionally
fewer women are sentenced £c death, nor are the affluent or
influential. who can afford to be adequately represented 1n
court. It was claims of this nature which lead to the
Supreme Court of America’'s decision an June 2Z%th, 1972 that

the death penalty was unconstitutional. On tFTs date 1t was

ruled that the imposition and carrvying out of the death

pernalty caonstitutes cruel and unusual punishment in
violation of the eighth and fourteenth amendments; The
decistion in Fuman v Georgia and related cases was based on
the way that the death penalty‘was seen to be édmlnlstered.

with trial j;udges and juries havxng discretion to sentence
to life or death. (28. p®4). ‘

The actiocn of the Supreme Court had the ;nfluence o+
setting baclk rational policy by making this statement which,
tavpured abolition. To meet the concerns expressed b, the
caurt, thirty five States passes new capiltal punishment
statutes between 1972 and 1976, In 1974 the Court ruled
again in the case of Gregq v Georgia that the Qpath pernalty,

...does not invariably violate the constitution provided
there are suitable limits to and gurQelipeu for its use.
- (56. plgor. - |

The Supreme Court thereftore reacted tb»what it saw to

be the urequal application of the death penalty, there 1is
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’
‘

-'also mu:ﬁ empi;igal evidence to support this view. wggfgang
et &l (57) and séﬁau {3) have both illustrated the racial
‘"differences in the executian of :on;emned offenders, while
Bowers has commented that discrimination occured more

r

acutely in the southern States of America and that it was
most Aroncunced during the i930's dhen the use of capital
pdnishment was being extended under State authority. (5).
Likewise, it has been noted thét the wealthy and middle
classes are rarely the victinps of this ;unishment.
It,is‘di{+icu1t to find cases whefe persons of means cr
social dbsition have been executed. Defendants indicted
u
for capital offences who are able to employ legal
:mpﬁsel through their trials are almost certain ta avoid
deatg‘penalties..(l7..p285).
 Abolitionists believe that if the penalty is to be
administered it should se done so in an egual and just
fashion, at present its selective application has grossly
distorted justice. (50. p6&8). '

The retenti?nists are faced with pfcblems of a
.practical nature, in that ihey can pe seen to be torn
between a desire to see murderers suffer the ultimate
penalty, and to exact it. There is a paradox in the
retentionist aréument in that although they believe in its

administration, they believe it should be uséd sparingly, so

as not to lose its terrtfying force. (%0. pé8). It has been
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noted that jurors are reluctant to convict in capital cases

for fear a+‘causi;g the aeath of an innocent person. In
Britain, }Dr exémple, it.was noted that the number of
murderera found insane, and so spared from the ga;lows,
dropped sharply after the death penalty was abolished in

«
1965,

It is hard to beiieve that there were fgher insane
perscns in Britainr aftér abolition of the death
penalty. {(3&. pl8Y).
This example shows the reluctance of jurors to 1mpose a
verdicttaf murder when they are aware ot the ecnsequences.
Fattah ohserved that the acquittal rates increased for

L4

crimes punishable by death, and conviction rates tend to

Qecrease, and that the opposite occurs when capital

punishment‘is non-existant: *

that jurors were not only less.will:ng to convict for
T,thelcapital offences (murder) than they were for

manslaughter, but Qere also more inclined to bring a
convictian for manslaughter when the charge was murder .
(21. pl88).

Research undertaken in Queeésland has also produced similar

results, refuting the claims of the retentionists. (3).
There are a number of administrative problems that the

issue of capital punishment throws up. One o0f these is the

probability of judiciai error. Although the retentionists
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would argué that today this would be highly unlikely, cases
in thelpast have illustrated that it has occured. It is
believed that in England Mr, J.J. Evans was innocent when he
was hanged in 1930, as was Mr. W.G. Rowlands who was also
put to death in Englapd three years earlier. (3&8). Bedau has
listed the names of trventy four men who were put to death in
various States of America for cCrimes that they did not
commit. (3. p440-4352).

' Abolitionists alsc_argue that individuals who have
tommitted murders often suffer from undetectable mental
illness, or may have been subject to a number D+.external
factors frequently produced by society which have had an
ettect on their behaviour and may have been instrumental in
causing their actions. Branqigan (7)) cited a CagﬁdLan study
of murder defendants and found that 44% of a sample of s%xty
eight murder defendants were either émoticnally'unstable,
sc%ichhrew(:?\:::unic alcoholics or of substandard
intelligence. If we regard the offender to be in 5Dme‘way a
product of their environment, then it is possible to ask
whether it is just to punish for something which may have
been avoided if different socio-economic factors had
prcvallod. ‘ ‘n .

Both the retentionist and abolitionist camps have

3
argued using quotes from the Bible to gualify their

position. During the 1946 Canadian Parliamentary debate R.N.

{
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Thompson stated:
In my understanding of the scriptures I found tgat *
capital punishment was intended by God as a penalty far
those who take law and justice into their own hands.
| N :
Abolitionists have studied and interpreted the Bible in a
different manner, quoting the Caémandment "Thou shalt nét
¥ill*" and have stressed the sgnctitv of life. Nevertheless,
some retentionists nave commented that the abolttionists
. ' } f
_fail to notice the following Commandment which states:
Whoever strikes a man willfully attacks another to kill
. 1
him treacherously ypu may take.him from my alter,}hat he
may die (34. pl24}. .
The 196& Canadian debate used both s}des o; the religious
argquments. The positions adopted by fhe various poliiicians
concerned were not based on empirical findings. but rather
of their cwn_interpretatinns of the Rible apd Christiantity.
The literature on capital punishment is saturated by

writing on the pros and cons of the death penalty, nothing

more can be added other than to comment that the same
LY

Fom

arguments arise 1rrespec£1ve of the country that is deﬁatfng
the proposed abolition or retention. Although the countr;,-
or the politics of the country, or:the year of the deébate
may change, the issues do not.
It is obvious that the difficulty lies {n tge fact that
the issue is beclouded by emotinn; and sentiments thgt

beset propocnent and opponent alike, All legislative

Va 4 .
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debates of the issue and public discussions in geherél
give evidence of it. These sentiments and emotions and
the beliefs they engender are deeply rooted in a
people’s culture. They are conditioned by a multitude of
4actors such as the character of social institutions,
political and economic creeds, the class and caste
\structure. etc. I+ at a given time these belie¥s become
s0 orienteq that they favour the abolztipn_c+ thé death
pernalty, data of the. kind presented in the report will
be acceptable as evidence: But i+ there 15 a resurgence
of the old ideas, they'are just as likely to be ignored.
When people no longer tolerate the idea of putting a
pPerson to death for a crime, the death penalty will
di;appear, no matter what may happen to murder rates,
for this is what has happened in the pas%... (49, pBl»),

!
Sellin thus argues that cap:ital Punishment will be

"abolished in the time when the emdtlonal climate of a

€ountry i+ correct. However, other authors have arqued more
spec{fically tha£ capital punishment wi]l be retained or
reintroduced when there is a need for control in that
society. Ancel has noted that the recourse to capital
punishment occurs Iat certain moments when a government
believes that it is threatened. He notes that two world
wars, economic crises, uneasiness of mind and the appearance

of certain new forms of Eriminality have led to calls for
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reintroduction. (1. p.3). Hnre recently Tavyliar h;l taken a
Marxist stance, believing that the increase in popui:::}y ot
capital punishment in recent times is an indication of the
declining ability of the existing roial and ecunaﬁic
arrangements to provide security. Tavlor believes tha;
capital pwﬂishment is seen by many to be a way to de+end or
protect the social order, and that when it is abolished
there {5 the feeling that the social order is subve?téd.

(S1. pa7).

The History of the Abolition Movement

About three hundred vyears ago, capital punishment was
well entrenched {n soclety’™s armamentarian for social
cantrol. This entrenchment has been attributed to the
zinsignificant va'lue attached tao human life, the beliet in a
just and necessary punishment faor crime, and the dominance
of the state, (1. p3). These three historical factors
stressed the importance of capital punishment and did nat
engender any consideration of abolition, that (s not until
the late Seventeenth Century.

Seventeenth Century Eurocpe saw the rise ot modern
science, a science unconstrained by authority and dogma,’

‘ ’
stressing experience over speculation and introducing the
N -~
idea of using scientific discovery for the improvement of
LS
the human condition. (28. p49). This development lalid the

. .
seed of change which was to come .t fryitfon a hundred years

later when Tuscany and Austria removed the death penalty In
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.1786 and 1787. The abolition i1n these two countries however,
cannct be attributed solely to an alteration in thé
scientific climate of Eurcpe: other influences were to have
a profound effect.

In 1764 Cesare Beccari1a wrote-hi1s celebrated essay "0On
Crimes and Punishment® which challenged the use and the very
légitimacy ot the qeath_genalty. He wrote, '

To me it seems an absurdity that the laws which are the

N

expression of the public will, and which abhor and which

-

punish murder should thémselveSfcommit one and that, to

deter citizens from private assassination, they should

themselves order a public murder. (44. p>1}.
Beccaria stated that as a man is ‘not the_creator of his own
llf; it is bevyond his power to confer on society the right
to take it away. By systematically arguing in a concise way
that the purpose of punishment was to minimali;e general
suffering by preventing crime, and to minimalise the pain of
criminals by imposing on them the smaller penalties +for
prevention, Beccaria was able to influence many of the

'

enlightened minds of Europe. His work however, was not
accepted enthusiastically everywhere: it was strongly
attacked by jﬁrists and reliqgiouys groups. ({39. p3%).

One of the most viplent attacks on Beccaria was {r0om

Father Facchinei a Vollombrosian Monk who criticized

Beccaria's work fur a number of reasons. He claimed Beccaria
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was an enemy to Christianity, citing the fact that his book

- r

portraved Monarchs as cruel tyrants, and pointing out that

he stated that Christianity had been responsible for some

sutfering and loss aof life. (39. p3S). At the same time
jdrnst Daniel Jousse siated:
In fact, this bodk..:nstead O+ throwing some light on
~~
the matter of crime and punishments, terds on the
contrary to qsgablxsh a very danggrous s, stem ang
introduce gew‘ideas which, i+ they viere adopted, would
51mp1§ cverthrcw.the 1 aws accepied up ta now by the
best-governed 5tates: and would endanger rel{g}on,
morality, and the most sacred rules ot government. (39,
p3S) .
Bec&aria's work was not damaged by thse camments vihich
A} .
were no doubt made by men who had built their 1ives,
reputa&ions and fortunes on old customs and didn't want to
see a young ideal:ist “rure their edrfice”. (39. p38). lndeed
Beccaria is recognised as the first criminal law reformer :
He achieved this position, not because he was f:rsg with
the ideas... but bec3use he produced & brailliantl,
concise,’ clear document that brought all these arguments
together into forceful indictment cf the tyrénlcal
crimina; law. (42. plS1).,
Beccaria was the first to a}gue tor the abolltxoﬂ of

. -

capital punishment. He was a utalitarian believing that an



act is right and justified i1f 1t produces the best welfare

conseguences to the greatest number, and 1t was this belief

-

that was adopted by many of the more enlightened’minds of
Europe such as Morellet, Diderot and Voltaire. Later, the
phiioscophies advanced by Peccaria were to be exterided.

Eurovpe, during the Eighteenth Century was experiencing
radical! changes which led not onfy to an alteration i1n life
st}le, but also to a development of a philosaphy of
pun}shment. During the last decade of the Eighteenth Century
the severity of the European criminal law started to decline
markedly. The &ecline Wwas to a very large deqree prompted. by
the ideas of the Enlightenment, these ideas being a mixture
of Rousseau's ideas of social contract and a belief in
natural laws and natural rights which led to a
rationalisation of punishment? Beccar ia,Bentham, Montesgquieu
and Voltaire were all instrumental in demystifying criminal
punfshment. (28. p34) .,

During the Nineteenth Century the abolitionist maovement
found three major currents to sustain it. First the
humanitarian current which was closely allied to
evangicalism and which argues that to puni{sh a man because
he d;;erves it, and as ﬁuch as he deserves, is mere revenge
and therefore barbarious and immoral. It is maintained that
the only legitimate motives for punishment are the desire to

deter others by example, or tao mend the criminal. (32. p30},

’



The humanitarian current was particularly vocalised 1i1n
France by 1he works of Lamartine and Victor Huqo, and led to
the removal of carporal or humiliating penalties.

Then there\was the liberal current which developed

after 1830 gnd/tended to reduce the influence of the state
v

N
as an absclute power. In France this current was

represented by Guizot and Lucas and apexéd 1n 1848 when the
death penalty waé removed for political crimes. (1. p7?). The
Liberal current followed the ideas of the Enlightenment that
sopcially harmful bkehaviours, not sitn, was to be punished and
that most religious and "Victimless crime"” should disappear.
It advanced the principle of equality before craiminal law,
and the principles of 1ndividual guilt as ground {for
punishment. (28. p33). The liberal current 1ntluenced much
"of Europe during the HMineteenth Century, and had the efitect
of reducing the severity of punishment.

The third current was the utalitarian one which had 1ts
roots i1n Beccaria but which was eloguently extended 1n the
works of John Stuart Mi11]l and Jeremy Bentham, stressing the
importance of pleasure as opposed to pain. From‘a
utalitarian standpoint the death penalty 18 difticult to
justify as the statistical evidence +ails to canfirm or
refute the belief that capital punishment deters potential
murderers and protects society. (B. p33%2). Utalitarians

argque that an act is right or justified if 1t is likely to



produce the best welfare tcnsequences,_more satisfaction, or
at least less distress, than any other act which might be
performed as well. As the death penalty cannotAbe seen to
det;r, the utalitarians would argque that 1t serves’no v
logical purpose and therefore should be abolished. The
utalitarians Hanted'tq minimalise the péxn of criminals by
imposing on them the =mallest penalties rneeded for
prevention. They believe that human sehavxour was the
ratiaonal ocutcome of the anticipated pleasure-pain calculus.
and that criminal punishments should invalve exactly the,
minimum of pain necessary to outbalance the grétl;icatxon
expected from the criminal act, and not su+fer more thanm the
crime they sanction. (28. pSS),

These three currents occcuring at the end of the
Enlightenment perijod were seen as bringing a more rational
and humane period to Europe. This progress manifested i1tseldf
in a number uf ways;i Italy establ{shed a :rimina& code which
didn’t contain capital punishment, while Britain abolished
capital punishment for all but a handful of offences
including murder and treason. (42, pqu’ﬂ It appeared that
the road to abolition had been firmly laid. However, this
was not to be.

The turn of the Century saw the development of what can

be termed as conservatism. The development of the Industrial
/

Revolution during the last Yyears of the Nineteenth Century



sawWw a :nncentraticn of pcgulation in urban areas, and a rise
in the newly established cities which'threatened the calm of
the Victorian era and posed a threat to the bourgecisie.
Crimes develqped against the work place (the Luddite
hovement) and became more concentrated as large citi1es
developed, (this process initially occured 1n England but
was sopon evident in the rest of Europe). A new form of
criminality was theretore developing and the ruling class
were keen to control these outbursts. The Industrhial
Revolution caused the break up ot famili1es as marny peocple
haa to move to the towns to become wage earners as opposed
to artisans. The‘conditxons of the cities became
increasingly worse as crowding and 1nsantitary conditions
bFinging disease became common place; the situation was

t

"ripe for revolution” and needed to be controlled. (42,

This development was fortified by another which ha 1ts
foundations 1n Lombroso’'s work. There evolved the belief +
criminal man, destined to commit crime because of his
biological make-ub. Although both Lombroso and his pup;l
Enrico Ferri were against the death penalty their work wasa
taken by thelItalian government anq gradually modified so
that they ccqldn't recognize it} =o that it +fitted in with
the fascist regime of Mussolini's Italy.

The Twentieth Century witnessed the introduction of

\
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authoritarianism (e.g. Italy and Fascism, Germany and.
Naaiism) and the stress for a new social order.
The execution of-the culprit marked for public vengeance
was the tangible-sign of the absbluée power of the
state. .. dgath was a means of govermnment. (10. pl8).
In the wake ot each o+ the Wporld Wars some harsh norms were
enacted to manction a few crimes perceived as especially
dangerous, and there was a general tightening up of
punishments,.

. #
The onset of World War One was seen as a major set-back

+or abolitionists and has to be seen as the main
contributing factor to the restoration of capital
punishment in five StaFes (of Americal. (48. 17}

The early part of thé Twentieth Century was a period of
progresaive committment to réhabilitatinn, but this was‘suon
to give way to a "get tough" attitude to crime during the
Twenties when unemployment_hstﬁthe affairs of many peaple.
This swing back to harsher puniéﬁments was seen to manifest
iteelf in an 1;creased use o+ the death penalty.

19335 (s the year with the highest number of executions
in the United States... the resurgence in the defence
and pra:f&ce of the death penalty seem=z a striking
parallel to the earlier economic climate., (46, pad).

As the Western World grew out of the effects of the

Second World War more countries were smseen to shake-off the
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yoke o; War time memories, and in so doing adopt a criminal
justice policy which did not contain provision for capital
punishment. (i.e. Austria and Italy).
The period $rom 1950 onwards wa; seen as a time o+
great optimism, when there was a firm belief in the
-

rehabilitation and reform of the offender. The idea o#

abolition had simmered through the first few decades of the’

~ -

Twentieth Century (23. p87) but became more powerful during
the fifties and sixties, when 1t appeared that the
abolitidnist tr;nd had been 4f1rmly established, and 1ndeed
in many wes{erni:ed countries this has been the case, up
until recently when countries such as Italy, (23), Britain,
t27), France, (47), and Canéda (26), have witnessed 5erlu@5
pressure for the recall of this penalty.

s+ the similarities between criminal justice policy

ddring the current economic crisis and criminal justice

policy during previous major economic crisis 18 striking

to say the least. (446, pds).



DATE .

1800

‘1830

1330

1880

1200

1920

29

!

TABLE 1

TABLE 1 TLLUSTRATING YHE _DOMINANT _PUNISHMENT

PHILOSOPHIES FROM 1800 TO DATE

CURRENT

HUMANI -
TARIAN

LIBERAL

UTALITAR~
IAN

CONSERVA-
TISM

SCIENTI-
FIC

AUTHORI -
TARIANISM

ADVOCATES
LAMARTINE

VICTOR~-HUGO

GUIZOT
LUCAS

J.S.
J.

MILL
BENTHAM

THE
BOUREOISIE

LOMBROSO
FERRI

FASCISM
NAZIISM

ARGUMENTS

The only legitimate motive
for punishment if to deter
others or reform the
offenders.

Followed the ideals of the
Enlightenment. Stressed
equality befaore the law.

An act of punishment is
only justified if it brings
the best Welfare conse-
quences to the greatest
number.

Need for tighter controls
to protect against a "new
form" aof criminality.

There 1s such a thing as
the Criminal Man who is
destined to commit crimes
because of his biological
make up.

Tightening up of punishments
on crimes perceived as part-
icularly dangerous.
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-

19350 REFORM Belief in the reform and
REHABILI- the rehabilitatiaon of the
TATION Of+ender.

1920 CDNSERU- MARTINSON Rehabilitation doesn't work,.
ATISM THATCHER Stress the importance of

REAGAN law and order and the need
‘ . to swing “"back to justice".
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‘This brief review of movements to abolish the death
penalty lends credence to the views put forward by Ancel and
by Taylor that the death penalty is used as an instrument of

social control, at times when existent social normﬁ are not

.

sufficliently strong to control humaa behaviour in such a way
as to ma£n£iin the 1ntegr1t§ of society, and, as Sellin puts
it, whatever may be the arguments that are used, the
abplition or the retentlén Oof the death penalty depends on
the existing social conditions and the psychological fervour

0¥ the people.

Ihe Regtoration of the négth Penalty

Over the Faurse of time the penalty of death has been
abolished in many countries, and in some of these it has
been restored.

/’
RG INA

In Argentina the death penalty was abolished in 1921
and remained so until 19270 when it ;as reintroduced. It was
again abolimhed in 1973 only to be reinstated in 197&, but
even thism act did not hail the end of it's sporgdic history,
as it was agqain abolished 1in 1984.

Careful consideration of these on-again/off-again

P

events of the last fourteen years indicate that they
correspond to the political problems that Argentina has been

tacing,.
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‘'In 1970 there was considerable political instability,
in much of that vyear rioting took place in Corohka, Rdsario
and other Argentinian cities which resulted in the arrests
cf over 1,300 peoplé; The death penalty was implemented
during the time of téese distrubances. 1In Ok tober,. 1973,
Juan Peron again became president and abolished the de;th
penalty. On his death in July, 1574, he was succeeded by h{s
widow who was deposed and replaced by the‘mllitary junta tn
March, 1%27&6. (18).

The restoration of the penalty in 1970 and agaln in
19746 was fhe concomittant of a turbulent political period,. a
period of political instability in which capital punishment
was seen' as an effecFive means of social control. The advent
of democracy has enabled the mpst recéeent abpolition to occur,
and it is believed Ehat_the 1984 Law 23.077 will be final.

Y

SWITZERLAND

Capital punishment was abolished in Switzerland trn. 1874

but a revisicon of the federal constitution in 1879lgavé each

canton liberty to reintroduce it. Fifteen cantons which

represented 73% of the total Swiss population did naot
reintroduce it, but ten cantons did. Graven claims that this

partial restoration of capital punishment in 1879 was due to

a series of heinous murders commited in several cantong
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-
which disturbed public tranquility and influeﬁced public
opinion. (36. p173) . ‘ ’
Thus, the death penalty was restcred‘in certain areas
of Switzerland, because of a perceived 1ncr§ase of violent
murders. Complete abolition o;cured in 1937 when there

seemed little evidence to support an increase in crime,

together with a general feeling of humanity. (36. pl74).

AUSTRIA ' ‘ g

Austria abolished the death penalty as far back as 1787
but reinstated it in 1796. 1t was again abolished on April
Srd, 1919 at the end of the first world war when the

-

Austro-Hungarian Empire was dismembered. (33. p35: The death
penalty was restored by Dr. Dollfuss’'s ggv;rnmeﬁt 1n 1934,
Prior to this date however, it had been-imﬁnsed under
partial and full martial law. From 1919 onwards Austrié was
in a state of chaos passingifrom one economic or.political

crisis to anpother. . (9. pB8%). The National Council for the

Abolition of the death penalty (British) referring to the

use o¥ capital punighment in Austria has argued that this

return to harsher measures reflected the disturbed
conditions of a astate which has recently passed through a
period of revolutionary upheaval and civil war. This view

has been reiteiated by other writers who have stated that

1

X
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capital punishment is the ready resort in times of violence,
and confusion of governments,“which feel their positions are
somewhat precarious. (2. p8%!.
Thus in Austria too, the death penalty was restored to
Ve
cope wWith the‘ecanomic and pcli?&fal Cﬁxszs that she was

facing. It was implemented +for political reasons of control,

before final abolition in 1950.

ITALY
Although capital punishment had been 1n abevyance since
1877, it was not legally abDli;hed until 1889, only to be
reintroduced by Mussolini in 1928. It was reintroduced for
cases triéd before spectial tribunals for crimeslendangerxng
the King, hisﬁ;hie+ Minister, ﬁr the mafet- 0f the state.
I£a1y experienced a decrease in the homicide rate
during the period of abolition. Changes in the Italian
su?ia; and political life and improved policing viere
characteristic of the period;
\;igga\hgd beEDme united and she successfully established
. . .
law and order and sdppressed brigandage, she did not
need recourse to the death penalty. (2. pB8Y).
The 1931 penal code restored the death penalgy for the
~ .

worst types pf murder tried before the ordinary criminal

court. Dr. Adrianm Dirgh argued when gutlining the draft
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/_\___
Italian pénal code in Londcn, that once capital punishment

has been introduced with the general approval of the nation,
for a variety of crimes that might be termed political, sem
L
political, or military, it.w35 felt unreasonable to withcfd
the same penalty for the gravest crimes. He went on to argue
that reintroduction had occurred because of a more
scientific treatment of the subject, stating:
The reason Has not that there was some increasé. In fact
there had been a considerable reduction in crime of that
kind in recent vyears... But I think in the reasons for’
reimposition there is a reference back, if I may savy so,
to positive i1deas. Qhat is the use o+ keeping alive a
man who murders his son by slow poisoconing? He is better
cf+4 dead... From my gxperience there are some people who
have no quod in them at all. it is those men whom we
want to see done away with. (9: p35) . -
What Dirgh was basically saying was that there was a need
for the death penalty so ghat the undesirable CDpld be
exterminated. '

In 1928, when the death penalty was restored, the
political fervour of the tountry had changed. A fascist
gqovernment had been returned to power.

Calvert arques that capital punishment was reintroduced

-

under fascism as it is more sujited to this regime, where
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vioclence is frequently resorted tc, and government 1s a rule

]

2.

1]

of force. (9. p

The reintroduction of the death penalt, 1n Ital, thus
was for political reasons, arnd can be seen as an
illustration of an expression of dominance during what were
unstable times. Capital punisehment was eventuall, abolished

/:h It%%”_:h 1744 after the ending of the second HDrId.Hdr.

RLISSTA

In Soviet Pussia the death peralty was otficiall,
abolished as lorng ag30 as the mid Eighteenth Century, then
aqatn by the.new Eclshevik Government 1n 1913. t40.'p§4:J.
I} was hpwever allowed as a rare measure 11 the pc?al codes
c+ 927 and 1924, (32, pBT). Atftter the advent ot Commhnlsm,
and betweer the period of 1927 - 1947 the death penalt, was
recerved scley for crimes ajainst the state, and for
militar+ crimes, but 1n 1947 total abolition was proclalmeq:
This retorm only lasfed for three sears as on Januar y Zth,
1250 the Presidium Bupreme Zocl1ety reintroduced 1t for
traitors, spies and sabateurs. (37. pl44g),

It was at this time that Stalirisms vias Ja1ring ground
and concern was mounting over secﬁrxty. The death penalt /s
s rei)troduced to cope vilth this State. O; May &th, 1961
the Presidium decreed that the death penalty be extended for

- ~

i
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particularly grave crimes including treason to the country,
spying, diversion, terrorist ;ctivities, burglary and
premeditated murder.

It is difficult fnr;ﬁﬁgous reasons to obtain detailed
1n+ormation_abaut the.exact reasons behind the extension of
the death penalty, but from the information available 1t
would appear that theldeath penalty was extended +for
political reasons, It would also abpear hcwevef. that the
comparatively recent introduction and extensian has also
been due to public pressure, Guillin has cited newspaper
articles which criticize the court fgor being too lenient
with criminals and states: o

The extent of public fervour is reflected in the
snbering nevispaper report that a death sgntehce was
Sreeted ith the applause of the entire courtroom. (45.
pP243).

At least thirty five crimes are presently punishable by
death in Russia, and there have been no recent developments
to réduce this number. The relntrqducticn of the death
penalty in Russia, it can be.arggid, vwas due to a belief by
the Soviet state that the Punishment camn act as a measure of

~

control, when social sclidarity was considered to be of

prime Iimportance. There is g su@gestlnn o+ public pressure
- A

but the information is insufficient to indicate why and how.



NEW ZEALAND

New Zealand abolished the death penalty 1 1231 with an
amendment to the ‘1890 Act, after holding it 1rn abesance !
since 1935. The issue ot capital punishment was being
debated and aboliéhed at the same ﬁime as that of carpoaral
punishment, and it was through the acti:ons of the Labcur
Partw wh}ch was in pocwer at the time that atolition finally

occurred. Critics have argued however, that 1% was the ver ., .

.

conditions governingd the first statutory abcocl:ition of the
death penalty that caused the reversal thgzn the ne.t
decade, 1n that this legislation was passed Iin 3 very hasty
manner.

It has been ﬁopularlv supposed that New Zealand's sw?ng

from abolition to restoration of the death penalt . lnl

1950 may be explained 1n simple political terms: that

~ .
capital punishment was as much entrenched 1n the more
conservative, authoritarian dogma of the NMati1onal rdlt/?

f—s
st

as abolition was left in the Left Wing humanitarian

e et . : . L
doctrines of the {abour Party and that the.return to the
?\ death penalty therefore was determined by a change of
government. (1%9. p2Z2?7).,
There are however, other issues which clearly had an

influence in prompting the return of legislation. The later

6
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post war years were marked with an increase in the murder-
rate, together wWith some notably violent homicides which
provaokéd Parliament to debate the issue. Editorials began to
b}
appear pri1or to reintroduction correlating the violent crime
DECurrence with the abolitionist nature of the country.
-These events together with the rejéctinn by the House of
Lords in Britain, of the Bill éuspend1ng capital punishment,
was seen as an example which many believed New Zealand ought
to follow. The strong public support for restoration, which
was vpcalized by such groups as the Federation of Farmers
and the Womens Institute were also propelling forces
stressing the need for capital punishment. (1%2. p32-38).

The death penalty was an election issue (52..p31) and -
after qaining power, in 19492, - a fact which had been
nttriﬁ&ted to thg high cost of llvfng rwhich had developed
during the Labour Party’'s term of office, the Conservative
Governmenf was keen to restore the death penalty. (18). One
o0+ the strongest advocates in the newly established
Conservative Géverﬁment was the Attﬁrney General 7.C. Webb,
who saw that his mission was to restD;e the death penalty
With the minimum 9+ delay. (19. p39). The Bill to
reintroduce was introduced on August Zth, 1930, and from

<

December ist, 1930 New Zealand became a retentionist

-

country. The Conservatives had managed to keep their
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electoral campaign praomise.

Though ostensibly the restoration in New Zealand can be
seen as due to a change in government, deeper analysis shows
that there were other factors such as the growth of serious
crime, pressure from the media, public pressure, and the way
that abolition had been setured, which prompted this

reintroduction:

w - - b

¢

SPAIN’

Spain had the death penalty on it's statute books Hp
until 1931 when ‘it was abolished by the Republiéan

Government of that vear. It was restored three vears later

by General Francisco Franco after his victory in the Spanish

Civil War (Z249). The restoration of the penalty ﬁ}g/:;erc+ore

-
perhapas due to a desire on the part of Franco to restore law

and order to his country, and to ensure the continued

existence of his fascist regime.

CEYLON

Capital punishment was suspended In 1956 in Ceylon,
(after the Minister for Justice at that time had refused to
execute anyohe), but on September 253th, 1959 events took
place that were to lead to its reintroduction. On this date

an assassin shot Mr. Bandaranaike the populhr Prime Minister
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of the day. He died in the hospital the fnllow;ng day. This
event lead to “pclitical :h#cs and precipitated'a crisis 1in
the life pof Ceylon® (35. p%4), +he assassination was
condemned by all parties in Parliament, and on December 2nd,
1939 the Syspension of Capital Puﬁishment {Repeal) Act 1959
became 1law.

These events are particularly interesting when they are
viewed in the light of discussions which had surrounded the
capital punishment debate. Although {t was suspended in
19546, without any mavemant tor abolition. it was again
debated in 1938 because 0; an increasing public demand for
its restpration. It was decided to appoint a Commission of
Inquiry on CapitaL ﬁunishment to enquire whether there had
been an increase in the murder rate in Cevlon, whether this
could be attributed to the suspensioh.d+_capital punishment
and, whether the liability under criminal law to suffer
capital punishment should be abolished, limited or modified.

13
Although this enquiry concluded that there was no

conclusive evidence in 5Lpp0rt of the arguments favouring
the reintroduction cf capital punishment, its reports
contained sentiments advanced by individuals who believed
that the genera! decline of authority and discipline in

Cevlon could only be combatted by the reintroduction of the

death penalty. Though these comments were eloquently

-



refuted, the report was published at a time when the Prime
Minister was assassinated. On OctobeF 29th, 1959, The
Suspension of Capital Punishment (Repeal) Bi11ll ;as debated,
later to become law.
.
Tge Minister of Finmance at the time stated that the
Bill hadlno connection with, or bearing on, the death ot Mr.
Banaranaike. Instead he argued that:
There i1s increasing indiscipline in the country, people
are being murdered; there is little respect +or law and
, "
order and for that (éascn we have decided upon the
reintroduction of tHe death penalty. (Parltiamentary
debate. 29th October, 123%9).
Others were, however, against reintroduction. Dr. Calvin R.
de Silva for example:
But until you have 3%& correct political social and
economic policies, the tendacies for crime will remain.
Why then cast among the hangman’'s rope our own
respansibilities. Why instead of taking up the problems
do we inaist dn a short cut..,? |
It is important to recocgnize here that the assass:pated
Prime Minister led a left of centre coalition, elected 1nto
power in 193%&6 after a devasfating defeat of the right wing

party that had been in power since independence. The changes

the government was making was creating social, political and
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economic stability.

A;though the deciding factor which led to the
‘reintroduction in Ceylén was the death of the Prime
Mlniutor,hit is evident thas the political and economic
state of the country during the end of the fifties, and the
threat this caused had an tmportant i+ not ever—riding
influence on the reintroduction of this penalty. It 1=
intereating to note that since the suspension of capital
punishment in 1956£there had been an 1ncreasipg number of
newspaper articles citing t;; tncrease in murder, and
atfributing this to the suspension of the death penaityL

When the Prime Minister was asmassinated, there was an
"outcry {in the press which had an effect of inciting the
population to recall this penalty. Ceylon thus restored the
death penalty for two reasonsi firstly, due to the death of

the Prime Minister and, secondly, because of the political

economic state of the country.'

In the United States of America eleven States have
abolished and restored the death penalty.
ARIZONA

Arizona abolished it'lmL1916. but restored it two years
later. What seems to have had an important influence on the

restoration was the war and the climate of the time. (9.
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p72). /.\
/

War psvchology and anticipation of a crime wave comb?qed
with hatred of immigrants and fear ot radicalism to
produce a virtual hysteria among the American people,

(38. pxxxvi).,

MAINE

In Maine the law had operated to prevent e-ecutions up
until 18&64. That yéar the murder of a warden 1n a State
prison prompted Governor Samuel Convy to order the death aof
the offender.

This execution revived the abolitionist Movement and 1n
1869 Senator J.L. St evens pressed for the abolition ot the
death penaltvy. The zbpolition occurred in 187&6. (30. pl133).

Opponents of abolition beqan blaming ever , murder as
well as some non-capital 5Ffences on the laclk ot capital
punishment. the legislature in 1883 accepted the reazsgrning
and restored the death penalty. (38. px=xi). Firnal abolition
occurred four years later when the abolitionists were able

~

to arque that the murder rate had not increased after the

restoration.

SOUTH DAKOTA

South Dakota abolished the death penalty for murder in

.
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191%, however restoration efforts occurred in 1927, but
without success, In 193X%9 Governor Harlan Bushfield proposed
the restoration o+ capital punishment following a series of
brutal murders in the late thirties. (33. pxi})., The
legislature quickly acted to_r;store the penalty.

Accbrdiﬁg to individuals present at the proposal to
restore, much of the discussiaon ccnsistéd of:

reference to the shocking murders which had occurred

during the preceding biennium. (15. p53%0).

The death penally was finally abolished in 1977. (50,

pl13>™).

OREGON

In 1914‘the death penalty in Oregon was formally
_abclished and replaced by life imprisonment.‘The
abolltioni?t tren& Wwas §taéted in 1912 by Governor weét, whao
in 1214 managed to receive a majority of 157 votes to ensure
ccnstitutional change.

However, the period of abtolition did not exist for
long, for in 1918 the House of Joint Resolution wanted its
reintroduction for murder. In 1919 it was advanced by
Governor Withycombe that there was no penalty\for treasnh,
and in 19220 Governor Olcott said: ;

Stnce the adjourmnment pof the regular sesston in 1919 &
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wave of crime has swWwept over the country. Oregon has
suffered fr;m this criminal blight and during the past
few months the commission of a number of cold blooded
and fiendish homicides has arpused our people to a
demand ¥or greater and more certain protection...

Because of a series of dastardly hcm-ic'{’dal offences a’ g

distinct public gent1ment has develéped that the public

of the State should once more be given an opportunity to

press upon the question of the restoration of capital

~punishment, {(14. p23).

. N S
Oregon had an election in 1920 and re-established the

death penalty subject to jury discretion. During .the

elecficn campaign voters and pamphlets were published that

stressed the issue o0f the dangerocusness of the criminal.

MISSOURI

Misspouri abolished the death penalty tn 1217 in a wake
0of belief that was prevalent at that time which stressed the
reformation of criminals., Little oppositian vas made ta the ’
reform, primarily because it was at t?is time that the

»

country was preoccupied with the events of the first World
War.

During the next two vears however, djssatisfactlon

among the law enforcing agencies grew and concern was voiced

4 b

~

-




-

43

N )
\.

over the rise of serious crime after the killing of two

policemen. Although a bill was enacted to restore capital

punishment it was defeated by three votes.

- Early Iin 1919 a man broke out'n+_jail and killed the

-
P

sheriff and his =on, this resulted in a mob breaking into
the jatl and lynching the murderer. This event led to the
restoratigon of the death penalty by an:

urgent public sentiment of fear and indignation brought

about by crimes following the first World War. (31.

p237) .

It can be.hypp;héslzed that the population of St. Louis

beli&wed téere éu héve_been an incréase of crime since the

abolition of capital punishment.

DELAWARE

On April 2nd, 19;8 capital punishment.was abolished +for
the first time And only time in Delaware. Its reintroduction
on June 14th, 19481 can be attribu&ed to concern over the
growth of violent crime, followling two particular incidents,
and can be regardeé as

Fanic legislation based on emotion and revenge. (47.
pl4a9) .,

During the month of October 1%40 a negro murdered an

elderly farming couple in their home. This particularly
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\heinqus crime was followed by the murder of an eighty nine

a

— '

vé%r old woman 1n Geprgetowun qn‘June 10th, 19581. On June
‘12th a bill lc Festcre the death penaltvy was introduced by
the victim’s son and was passed. Cobin has argu;d that this
particularly hasty piece of legislation was passed because
o+ the: -
...impac£ of the killing of three white people b, oung
negroes at the ver>» time that racial tension was high
because of the desegreqation mcvem?nt in the school
svstem. a stfcng demard from neqroes for
anti-discrimination and :1Jil rights 1éw. arnd the action
and "sit in" Qroups seeking to desegregate reslaurantb

in lower Delaware. (11. p3Xs1l}.

KANSAS

kans;s legqally abolished the death pena]tg in 1907, but
restoration occurred in 1925, There had rnaot beern arn i1ncrease
in the homicide rate in Kansas before restoration, but there
had been an incréase of bank robber{es and armed raids Dﬁ
business property. which prompted a small but politlcall/*\\
powerful group encouraged by banking intersests to press ftor
restoration.

A move in 193L)to réstore the death gcenalt s was blociwd

by veto, by the then government. However a chan3je of
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écverno? enabled the law to be ;apidly passed in 1935. It

vas claimed by the copponents of the death penalty that\gre
measure was rushed through legislature, and that the State
as a whole, together with many newspapers, were unaware of

ites passaqe. (41. pl2).

10uA
Abnlition in Iopwa occurred in an act of 1872 wihich was
the result of a: '
o~
budding movement to restrict the use of the death
penalty. (30. pl4a9).
This period of abolition did not last long. In 1872 the .
- . : .
nation began to experience a severe economic depression,
.which reached a climax 1in 1827 with the national railway
strike. This strilke had the effect of bankrupting most of
the railway network and spawned widespread vioclence. Crime

and, in particular: vagrancy was seen to be increasing at an
alarming rate, and in response to this, a repeal bt the 1872
act was undertalten in 1878. (30. piS0O).
1
COLORADO
Colorado abolished the death penalty in 18%7, but

reinstated it within four years in the face of what at that

time seemed the threat of Mob Rule,
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Lynching was carried out on three separate occas%!ons
in this State during the abolition vears, as the public

mani%esteq its dissatisfaction of i1mpriscnment +4or
~

murderers. (3. pl0).

These events together with the mounting unrest and

. 1
disturbances in the minfng regions appear to have been the

overt causes for the restoration of the death penalty 1n

1901, (S50. p157).

TENNESSEE

Capital punishment was abolished in Tennessee 1o 1913

atter a wealthy merchant named Bowers led a:
crusade against the death penalty extended to what 1%

reported to have been lavish erntertairment of

legislators in Mashville: (30. pldé&d).

-~

A bill which retained the death penalty for rape, but

abolishing i$ for murder was passed in 1913, but was only in
2

existence until the legislature of 1917,

In a communication between two governors at the time,

L]
it was stated that capital offences had ircreased durlng the

-

zericd of abolition and this has been given as the reason
or restoration. There is, however rnot a great deal of
literature on this issue, sg.any conclusions must be seen as

r

tentative, (30. plé4).
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WASHINGTON

In 1897 a bill to abolish the death penalty in
Ha;hingtcn Wwas passed b; the House, but rejecteq by the
Senate. However sixteen vears later in 1913 the bill was
pnsged, but the abolition only lasted until March, 1919.

There appears to be two contributing factors which led
to this reversal, firstly the public outrage when in_ 1917
the murderer o+ a leading business ﬁan boasted that he would

be sent to the pen to be fed and cared for at public expense
. -

(3. p334) and secondly the fear of a crime wave tollowing

the first World War, (50. pi15%).

The contribution of these two events led tao the

reintroduction of capital punishment.



48

TABLE 2

TABLE SHOWING THE MAIN REASONS HYPOTHESIZED
FOR THE RESTORATION OF THE DEATH PENALTY

Country Year of Year of Period o+f Reason(s) ¢or

State ABOLITION REINTRO- ABOLITION Reintroduction
DUCTION
Argentina 1921 1970 .49 Poliitical
1973 3 chanqes
1984
Switzerland 1874 1879 3 Perceived crime
1937 wave (murder i{in

certain areas)

Austria 1919 1934 ’ 15 Political
changes

Russia 1947 1950 3 ' Political
unrest

New Zealand 1941 1950 T 9 Change 1In

government

Italy 1889 1928 39 . Political
change
Spain 1931 1934 3 Change in

government

Ceylon 1957 1959 2 Assassination
of the Prime
. Minister
Arizona 1916 1918 2 War paychology
Maine 18724 1883 7 Death of prison

vwarden. Chingc
of legislature
and crime wave
(murder). Crime
wave after
restoration.

South 1215 19239 24 Change of

Dakota ‘ : Legislature and
crime wave
{murder’),
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Although at first glaﬁ:e. it may be seen that the exéht
h

countries and the eleven States in the United Statéﬁxﬁé
America which have abrolished the death penalty and.restored
it Efter-vquing periods of time have been quite diverse 1n
their reasons for restoration, upon closer examination
certain patterns begin to emerge which suggest that Certa;n
. factors have come into play before the country can consi1der

- »

the reintrocduction of the death penaltw. The first and most

importaﬁt of these factors appears to be‘a change 1in
government. When a change of government occurs, 1t is easter
for the deatk penalty to be restored. However, a change 1in
government is not always necessary tor the restoration. In
Russia, for example, it was the same qovernment that
abolished the death penalty 1in 1945 that rei1ntroduced 1t 1n
1950. Here the aperating force was a mounting concern OVer
the security of the state at a txm; when Stalinism was
gaining ground. Concern over staie security can also be
considered the reason for the reintroduction of the penalt}
-

in Arizona in 1918 when the fear of radicalism producea a
A

” -

virtual hysteria among the people and also in Colorada where

Y.

the people were Iite;ally taking thg l;w into their owrn
hands, lvynching suspected murderers. In other countries
vhere the government is charged revalutfgnarily, the
restoration of the death penalty can also be attrlbutéd tc a

concern over the security of the state, Here the integrity



of the country and the political entrenchment of the party
seiring power are other considerations. Italy illust;ates
the situation best. Even in the presence of seeming sccial;
economic and political stability, the death penaltyywas
reintroduced for the unashamed intention of getting rid of
undesireables. When the’ change in government is wrought
demaocratically, the restoration receives its motivatiaonal
force from a persistent gelie+ in an increasing incidence of
crime occassioned by the abolitian and dramétically

-

demonstrated by particularly brutal murders. Even if this

- .
were not the factual situatijon, the prevailing sdcial and

economic conditaons tend to promote the belief that it is.

~
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- This study Ieeks’tn'evaluate the likelihood of Britain
and Cnna&a, tqg countries which have abolished the death/
penalty, relntroducingithe penalty.

Where a search envolves the study of specific camses,
there havelbeen three basic methodologies used. One is that
of Grounded Theory. This methodology envolves the
‘Etiflopment of theory arising cut cf the data, a theory that -~
most economically ®wXplains the source and variation in ;he
_humnn material that one is gxplaining. (7. p212). Grounded

7
Theory allows a use of both gqdalitative and quantitatice_
data and is involved in a cnmparativelanalysts of diverse
kinds Of substantive groups to establish a theory that does
not depend on a priori knowledge. In this respeet it

’

requires the three operations of collecting, coding and
analyzlné data to be undertaken jointly, in a‘belxef that
the definite separation of each of these operations hinders

the generation of a theory. (3. p43). Thus a theory is

formulated that fits the daté.

An alternative to Grounded Theor,y has been Analytic
Induction. his qualitative methodology uses "negative*
canes to test a l!imited numper of hypoth:nis. ﬁy using
negative cases the hyﬁotholi- can be modified as more of
these cases come to light. If the hypothesis does not it
the facts either it is reformulated or the phenomena to be
q*hlainrd is redefined. (3).

;5oo-
A*third qualitative mothndolnéy is known as the

Constant Comparative Methodalogy and is concerned with



generating and plausibly suggesting many categoriex,
properties and hypothesis about seneral problems, roblems
which could be the result of conditions or consequences.

¢
(5).

4

There are focur stages to the constant comparative
method, firstly thi-resgarcher cambare; incidents applicable
to each category he is testing in the hope that this
constant comparison will start to generate thearetical
properties of he category. Secondly the reseétcher *
integrates the categories and properties:'the-constlnt
comparison causes anha:cumulatinn of knowledge pertaining to
a property of the :ategnz}*wh{sﬁJis in turn integrated.
Thirdly the researcher tarts to delimit the theary, Iin that
major modifications become fewer, while at tge same time it
s po=sible to remove non-relevant poperties. The fourth

b
stage involves thcvwriting)of the theory and occurs when the
researcher is sure his analytic theory forms a systematic
substantive thoery.

The three methods, it will be appreciated, are
applicable to three different types of ltudio-. Where an
attempt is made to describe the phencomencon the ;pproprllto
methodology would be the Constant Comparative Methodology.
By discovering the reasons why each coungry and state
restored the death penalty it wams possible to generate an
accumulation of kngwle{gc as to their motivem, and, by

looking at nineteen examples of restoration it bocnﬁc

possible to develop hypothomis as to why restoration

-
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o:currod;dTho cases of both Britain and Canada werg then
examined to tosg the aéplicnb;lity af these hypothesis to
two cnunﬁ?ies which had recently experienced pressure to
restaore the dcaih penalty. By using elements of Grounded _ . ///’
Theory to ;cllect, code and analyze informaticon of a
qualitative and quantitative nature, which had been
discovered in the analysis of these two coyntfies, and by
the use of Analytic Inqucticn to confront the hypothesis
developed by the Constant Comparative Method, with new
cases, a general theory was developed incorporating all
these findings.

GQualitative methodologi®s have been seen by some to be
unsystematic, impreslionistic and dependent.upon the skills
and sensitivities of the analyst, and therefore not
gun}aﬁéc;ing that reproduciiﬁn of a study using the same
data will achieve the same results., (3) While these
criticisms are valid, qualitative research was undertaken in
this stud\ as it was believed that this was the most
adequate gnd efficient approach to contend with the
di*flcultie. of the empirical si;uatian, and by the use of
elements of three qualitative methodoogies, it was hoped
that any methodological limitations would be sliéht.

The literature -review hai not only produced information.
on the reasons for restoration, other relevant data has been
discovered which is also nppllcablg to this study.

In those countries after abplition, attempts are made

by those who would favour itws reintroduction to create a
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¢ imate of uncertainty by focusing attentfnq upon so called
crime Qaves. I+ §here is in addition conditions such as a
detérioratiné econamic climate as well as particularly
brutal crimes which could result in a change of 3averument
then the stage ic set far restoration, A crime wave leads
population and governments to see that there has beern a norima
violation, this in turn leads to a general feeling of fear
and uncgrtainty and a demand tﬁat something ought to be
done. Econcmic crisis leads to unrest in a countr, and carn
result in a violent obutburst. The control measure e~erted 15
2 heightening of norms and a reject:on of those rorm
violators.-

The data also shows that reihtroduction is more lail.el
to Dccﬁr wwhen the period Df.abolition has not been ver
long. Countries where the reintroduction came atter a lang
period of abolitiaon vere ones where there wasla
revolutionary chpapnge in [overnment. Thoudh such has not been
the situation in two States of the United States when the
reintroduction occurred after over twenty rears of
abolition. The Eelaficnshlp of the period of abolitidn tao
the restoration of the pepalty suggests that once a countr .
has been abolitionist for a long periodwo* time then the
topic of reintroduction never arises: abolition is an
accepted fact. Thi=s is the case in many Scandanavian

v

countries, most of which have not had the death penalty



63

since the end of the Nlnoteenth:Contury, and do not debate
the necessity of reintroduction. Even if they do debate,
refintroduction is uniikeiy. ) -

In 1932 cighg years atter Swltgerland had completely
abolished the death penalty, thbr; vere cries for ™
reintroduction following the growth o+ organizcd crime, and
the jncrease in violent crime in the 1!950's. Switzerland
discussed and rejected the idea. (6. p74), This occurred, in
spite if the fact that neighbouring France had extended the
death penalty to cover cases where the victim died‘+rom
attacks by crime gangs, as there was a perceived'érowth of
this type of crime, - crimes that were éccurring in alarming
numbers in Switze;land too. (&. p76). Maore recently France,
which has only been abolitionist since 1981 has experienced
pressure for reintru&uction following a series of
"torture-killings of elderly women in éarin'. (8).

Examination of the dates on which reintroduction
occurred reveals a great diversity ranging from 1878 to
1970, with no clusters around specific periods of time.
Therefore no global assumptions can be made concerning the
date of reintroduction: clearly reintroduction is dependent
upon the circumstances of the individual country or State.

The experience of th.s; countries and States permits us

to hypothesize firmtly that reintroduction is more likely to

occur after a relatively short period of abolition, and that
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i¥f it is restored for oOonly certain crimes, 1t i=s likely to
be extended to deal with spates D+ crxmeL which may be
deemed threatening. Secondly, reintrqéucticn us;ally occurs
following a change of government, or shift 1n legqislative
power. Such a chaqge however, is sometimes not necessary,
When the change occurs in a revolutionary way, that alocne
appears to be sufficient reason for restoration. Thirdly,
when Jh\change in government is democratically achieved, a
sort of social turbulence prompted by the pre;allxng soCc1i1al
and economic conditions and buttressed by a real oar
imaginary crime wave is necessar§ for the reintroduction of
the death penalty. Fourthly, when there is no change 1n
qovernment, the death penalty could sti1l]l bhe restoFed 1 f
there exists indications of a real threat to the soci1al
system.

In the final analysis i1t will alwavys be the gQovernment
whb decides not only to change the legqislation but also open
serious debate over reintroduction, but these decisions are
not made before lobbying interest graups have influenced
their opinion. The importance of these interest groups have
been demonstrated in studies dealing with other legislative
change.

Roby, tor example, studying changes ;n the law on

prostitution found that any effort to change the law was

restricted to a relatively small number of interest groups,

.52
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some of them prompting the change and others resisting it.
(). In her stu;y she documented and listed which groups were
behind the pressure to reform at each stage of the reform
movement and found that the primary basis for a group
obtaining power were, their awareness of the various actions
take nd to be taken in thé formation or enforcement of H&J
the recognitién of the importance of these actions toc their
intefests. their protessional (especially legal) knowledge,
the:? public ;upport, their political and financial support.
their per=pnal charisma and their means to in+orﬁally_withold
needed support or co-operation from ghe significant actor.
(9. plo?). .

Dickson studying drug leqgislatfon, has identified Jive
factars which tends toc involve an organization or a group in

the ch&nge process. (4). The +irst factor is the necessitvy of

change: is it necessary for organizational survival. In the

" case of capital punishment the question becames, will the

guvernmént be more popular in restoring the punishment.‘The
second factor is the apility of the organization to af+ord to
attempt the change. Here the guestion is how costly wﬁu]d it
be to debate or enact. The third factor is the sizé ahd
complexity of the environment and its ability to prevent its
alteration. In the case of the reintroduction of captital
punishment, those who would be directly affected by the death

penalty would be few, and notably not the rich and
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influential. The fourth factor is the extent to which chaége
must take place. Countries that reintroduce capital
punishment see it as necessary to protect against the
?n:rease in crime, they dor't see 1t to be necessary to
reorganize the whole envircnﬁental structure, but just to
act to curtail the increase in crime by increasing
punishment. The final factor is the strength of the belief

behind the policies to be changed. In the case af capital

4
\
*

. 3
punishment the beliefs of the abolitionists and

retentionists are held strongly and with a great deal of

\
)

emotion, Public opinion in éeneral.Ais pro death pernalt /.
Dickson was concerned with the actions pof identified
orgqanization rather than the precipitating factors which
have led an organization to consider change.“He states that
when ogne is talking about organizations changing Yheir
envir;nment. one should male éfplicit what levels 1n the
env{ronment are being focused upon, how extensively the, are
being changed and how stronqlv they vere held in thelfirst
place. (4, pl4a?”). As far aé the drug legislation s
concerned, Dickson has.pointed out that the Marcotics Bureau
in the U.S.A, faced with a non-supportive environment anq a
decreasing budgetary appropriation that threaterned its
survival, generated a crusade against marihuana use. (4,

pla3). He argues that some bureaucracies initiate, to use

Becker's term "moral crusades” (1) to Iinmstill commitment to
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rgroups and individuals ocutside the bureau.

A third study of interest here is that of Berk and his
:o}leagues. They examined the politics of cFiminal 1aw:
making using a qualitative approach and analyzed the h15tohy
of the significant bills before the California étate
Legislature, 1953-1%71. They discovered that there existed a
viide and diverse number of groups which entered into the
lobbying process, ranging from small but vocal citizen
qroups to partisan poliiicians, and most often none of these
groups were able to - dominate the legislatiye process. (2.
p282). They also fcu;d that there was a back and fortq swing
.between liberals and conservatives in terms of the
leqislation enacted and two ideological interests during
this period. It appeared that parties rose and fell at the
same fregquency as the Icgbyiné groups. Thirdly, they found
an increasing ideological polarization between liberal and
consevatives with a wider polarization coming with wider ’
participation, with virtual stalemate between liberals and
conservatives in many areas of criminal law making.

The findin?;vn+ these th}ee studieé suggests that the
_naturé and power of interest lobbying groups ﬁlays a very

‘important role. What this study seeks to do is to study the
abolitionist and retentionist activities in two countries

that hnve.reccntly abolished the death pénalty - Canada and

Britain - to see whether their experience is the same as
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that of other countries.

By looking at the legislative history of aboliglon in

. 4

both Britain and Canada it was possible to determine the
in%?uences_thgt both these_;cuniries had experienced thaf
enabled abolition to occur. Data was.collected on. tihe
legislative history of abolition +rcm‘bcoks and journal
articles. By reading these sources it was possible ta
determine how abolition had occurred. For both of these
;cuntries enough had been written to enable the rgsearcher
to gain an adequate knowledge ot the +actorsrin luercing the
change in legislation. In studviné whether there had beern
any pressure tolrestore the death pernalty in Britain and
Canada such sources of data were.not available, so 1t was
necessary to go to newspapers to aobtain this informatian. By
obtaining news articles concerning the‘death penalty thgt
appeared in one ¥ each o+ these countries’ national papers,
‘"since that country Obtéined abolition, 1t was possible to
see if there had been any pressure for restoration.

The newspaper that was to be arnalyzed for Canada was
the Globe and Mail. This decision was made primarliy for
three reasons, firstly it is Canéda's anly national
neéwspaper, and although it has been criticized in that 1t is

t

seen by some to over report the news of eastern Canada, at

»

3

the expense of the west, the decision to use thia paper was

atill felt to be better than to have used one of the
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regiohal papers. Secondly, the Glaobe and Mail has a high
standing amongst other Canadian newspapers and finally it

. offers a _service entitled “"Info Globe*. .

\
To be able to determine if there had been any serious

Eries for reintroduction, and {f so by whom, it was
64 _ : »
necessary to read all the articles that had appeared in the
Globe and Mail from November 1978, By the use of the *Info
- -
Globe® - a computer service, it was possible to receive a
list of all the news articles whith had appeared in the

Globe and Mail! that had, the words “death pénalty“ or

"capital punishment™ in the title. Once this list had been

obtained it was possible to gn'to each newspaper to read the
article, and to learn of the étoéy in detail. - -
"The fact that this service was computeriged naturally

saved a ccnslderabfe period of time, although it can be

J iﬁ?t!ciz;d as it is not fool proot, and o+ course, by using
only two key terms any articles which had 'a tiple such as
"Canada demands return of the noocse” ar "Hanging is an
ilssue® wilf not have been identified by the data search.

By asking tor only news articles the search would not
have thrown up any editorials, or letters to the editor. As
the voluﬁe of news articles was so large, and as it was felt
that the editorials and letters in ef{ecﬁ anly re¥1ect and

comment upon the current events, this was not seen a=s tgoo

much of a failure.
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The.Infu-Glcbe service has only been established since
November 1978, and so although 1; 1déal circumstances it
would have been better.if articles up until July 1976 could
have been identi+iea, this was not possible. chever. by
undertaking a review of the literature written since
abplition it was possible to see tha§ no major calls for
reintroduction had occcurred in that period.

. ‘-Thé Info-Globe service gave the date, title and number
of each article, and by‘then referring to the micro-fiche it
was possible to read the entire ‘article., Naturally some
articles were not as appiicable as others, and consequen%ly
it was necessafy to select those that were of most relevance
;c the thesis.'Here it is possible to realize that there may
have been some bias in the selection of articles, and that
the stand-point of the investigator may have prejudiced,
unintentionally, the +indinags ﬁ* this research. However, as
it would have been completely impractical to detail in
length the content of every‘article. a process of careful
selection proved necgssary. Ihlén e&fdrt to combat any short
coming that the ;;lection miéht entail, all the articles
which had been thrown up by the Info-Globe ;ervlce and :hich
were o0f Canadian content were counted, éo‘providc a
quant{%aticn indication aof the strength of the dem;nd_+or

restoration, and to reveal the periods of time when the

subject was most popular,



« In studying ;he situvation in Britair, an attempt was
made toc apply as far as possible a-similar methédology.
Alzhough data were obtained from articles the gt:mary source
of data used for documenting the pressures for
réint?o&uction was,'as for Canada, a natiocnal newspaper. N

It may be appropriate to select tﬁe paper that ié

commonly quoted as the organ with the greatest authority

or presfige in'the nation ccncerﬁed, e.g. The =

Times. .. (-10. p3I38).. |
The Times was chosen as it 18 a respected national newspaper
and be;ause it published "The Times quex”. The Times Index
is an Ind;x of subjects which is published yearly and which
lists all the articles that have appeared in The Times uqder
éaph'mf the subjects’ headings during the year in guestion.
Capital Punishment is listed asf a subjectlunder‘ the main

heading of 'Crime’, and has been so since 1972. Before this

———

Eate, it was a subjeFt in its own right. By looking at this
i .

index, and by obtaining the references af bﬂs‘ziii,articles;

}but not the #éature articles, corresr dence, or Parliament
.\. ll .
. '
discussed) wh(ﬁh have appeared in the Times, (excldﬁdng the
A T
Sunday Times) ¥rom 1970 to 1984 it was possible tolundertake
. , / . ‘ \,‘.
\‘_.-/ .
the same methodology as had been appled +or\}he Canadian
. L s
newspapers, The only difference in this methadaﬁgﬁy is that

’

the references were not on computer.

-

The same data ;nhlysis was employed for these British
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articles, likewise quantitative research was used for
plotting the frequency of the articles and showing when the

subject was most newsworthy. From December 1st, 1578 to

November 12th, 197%, Thé Times suspended publiﬁatioé due to
industrial action., and during this time The Times Index
listed articles that appeared in the Daily Telegraph: thus
for this period of time those articles have been used in

- .~

this study. ﬂf -
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CHAPTER III.

.

THE ABOLITIO% AND PRESSURE FOR_THE RESTORATION

.

QF JHE DEATH PENALTY IN CANADA AND BRITAIN
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Ihe Case Of Canada

-

The death penalty was abolished in Canada in 1976,

o
-

becoming law on July 2&6th, 197&. Pricor to this date the

death penalty had been Iin abeyance asihce 1942 through the

non-execution of convicted offenders. In 1943 and 1964 all

sentences of death were commuted to life imprisonment with
&,
— >

the use of the Rovyal Prerogative 6¥ Mercy. In 192483 the
Liberals came to power and a Private Members Bill was

introduced to abolish the death penalty, put this bill Qas
“ LY .
not fully debated.
1

The gd&crnment's reluctance to permit the bill to be
fullx debated was consequently interpreted as an
expression not of the non partisan nature of the
subject, buf aof the strategy-ﬁf a prc—aboiiticnist
goyernment - de jugérretentign with delfac;o abolition.
(2s. pa).

In 1966 the House of Commons devoted three full days,
&
March 23rd, 24th and 28th to the first debate on the —

o . .
—— —

abolition of*the QQath.pehalty. The resolution célled for:

N n

the abolition of the death penalty in respect of all

e T —— o -

oftenders under the criminal code for the suthitution

’

of & mandatory sentence of life imprisonment in those

cases where the death penalty was mandatory.'(s. p422).

v

This motion was rejected by a vote of 143 to 112 but it

sponsored another motion aimed at aﬂbl!phlng‘thn death
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penalty faor a trial of five vears except for capital murder.
On Ncﬁember Pth, 1967 the Solicitor General mov;d a second
reading of the Biil, and all three parties agreed on a free
vote. November 23rd saw the cumulati;n of seven days of
debate whereby the House approved the second reagan 1194 -
87, it then passed the third_reading; which begaa to be.
debated in the senate on December .12th, 1967. The Bill "

received Royal Assent on December Zist and came into farce

-

. — .
on December Y29th, 1957, marking the begjnning of a five year

moratorium which was to come to an end on December 29th,
19;2. (5. pazz2).

"On January 11ith, 1273 Warner Allmand the éoli:itor
General introduced leéislaticn to extend the five year
moratarium for an additional five years. The debate
)conc}uded on May 29th with the acceptance of the Bill, 139 -
114. The moratorium was never to reach its ferm:natton date,
as in the winter of 1975/76 the government of Canada
intdeuEed a number of bills, recogriizing a variety of
issues, nne'of these being tHe.abolition of ;ap!tal
punishment. After lengthy debate a free vote adopted de jure

abolition., The/Bill became law on July 2&th, 1976, (5.

.p422)}

¢

. Prior tnithesé“mnst recent attempts at abolition,
- .
attempts were made to abolish the death penalty through

. . : ‘ LA .éa
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Private Members' Bills. Thg first of such bills was
introduced on February Stﬁ. 1914 by RcbeFt Bickerdige. (25.
999). He arqued that capital punishment was murder committed
by the state, a blot on christianity, a brutal and
unnecessary form of punishment, ineffective as a deterrent.h
and the possibility o+ judicial error made it an
unconscionable form of punishment. (1. pl7).

Al though {Be bill was discussed briefly, 1t. was

defeated by a motion for adjournment. Mr. Bickerdike tried

again in 19135 and 1716 to reintroduce legislation to amend

Pt}

the criminal code but to no avail. His last attempt was made
on January 3lst, 1917 when he introduced the second reading
of Bill Number Three,

to ammend the criminal code gnd to abplish the penalty

’

0¢ death.
This bill was debated orn April 19th and May 2nd but was also
deteated. (25. p100).
—

The nextlformal attempt to abolition was introduced to
FParliament by.Reyerend Wilyiam Irvine, In_Apr{1‘1924 the.
bil]l was debated and-later a free vote resulted in iés
dofea{, 29’§or, 2 against. (25. pl00}. After this no
attempts Qere made unt1171?48; so0 that the pgriod 19i4'f

1924 could be considered a first stage of the abolition

movement. The second stage which eQentuél:y culminated in

-

i e P .
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the abolition 6+ the death penalty in_Canada, co%%enéed in
1948 when thé then Minister of Justice Hon. J.L; Isley moved
Bill No: 337 to amend the Criminal Code to restrict the G
imposition of the death penalty. What was proposed 1n this
bill was to‘reﬁtrict the impositicn of the de;th
penalty.Although atrthis time there was no i;tentiDH of
changing thé punishment for mﬁrder, the seed had been }Dwn.
The next move to abolish the death peha{ty came in the
form of a Private Members Bill.No. 2 ¥m 1930 “to amend the
criminal cﬁde_tg abolish the death penaltvy"” moved by Mr.
Q.R. Thatcher. This bill was debated on four 5epar;te
occas%{nns but was §ina1{v wjthdréwn in the beliet that the
chances o; it being a:ceptea were poor. (25. p2). In 1953
+hatcher introduced a similar bill which was later
withdrawn, but subsequently‘é Joint Committee 0+ the Senate
of theé House of Commons was established to 5tﬁdy the death
penalty, :orpcra{ punishment.and lotteries. Qith regard to
. - .
capifal punishment, the Cnmmittee'were to i1nveastigate the

§easibility’o+ the abolition-of this penalty and make

‘recammendations. In 19356 the Committee 1ssued Its report and

-QSilaredlitsel+ in favour of the retention of the death

+

:peh;}(y for murder, piracy and treason.
ollowing the publication of this Report, bills to

amend/Ahe criminal code were introduced in 1932, 1938, 1959,
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.

and 1946C. In November 1960 ;Q;\government introduced

legislation which classified murder intc capital .and

[y

non-capital, with only capital murder being punishable by
death. Then in 1962 a bill was intraduced to amend the
criminal cod® to abolish capital punishment except for

-] . . A .
treason. This was later defeated. (1. p8).
There had been de facto abolition in Canada for
approximately twenty yéars in the middle aof the Nineteenth

Century, but this abolition was due not to political

events ut because juries were reluctant to bring about

verdicts carrying the death penalty. (25. plo4gr.

This very factual review of the legiilative histaory of

abpolition illustrates what a gradual proéess abolition has

3
beéq. ﬁﬂtﬁough the seeds of abolition were sown in 1914,

they did not germinate until 1948, and then were very slow

to grow and to eventually come to fruition. The Canadian

L

Parliament has been very slow and cautious tn accepting

total abolition, prefeéring at first to experience'a

x

compromise betﬁéeﬁ strcné retentionist and ;bolitignist
emotions in the farm of‘a ﬁoratorium. These event show that
abolitioﬂ was not a rash move, but rather came abg t‘hs a
résult cf':;refdi.gebate: both parties were slow to ‘thange

the ntatus qup, ard both sought to produce change by

executive rather than legislative action. 125.'$6J;

-
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It is interesting to note tﬁat since the moratorium
began in 1967 there have been sporadic éttempts to qet the
death_genalty restored. Public opinion has never shown tolbe
firmly suppartive of the aﬁolition o% th; deatﬁ penalty. In
1960, 351% said that capital punishment should not be
abolished, the lowest perceﬁtaae recorded. Since this date
the percentage has increased so.that in 1963 it was S&%;
19646 33%: 1971 70%; 1972 &3% and 1975 &69%. (6. pPlO3).

The 1ncceased Support shown by the public through the
seventies mirrors the events in the early part of this
decade, hamely the October crisis ot 1970, when two
prominent §igures-were kidnapped. This altered any trend
that there may have been towards abolition., The Canadian
Gallup Poll. . of 1975 clearly showi that public mood
definitely swung from abolition tQ restoration with &9% o+
Canadian adults favouring capital punishment. (6. p&a) .,
Fattah has argued that there are six +act6r¥ which
influenced this trend to restoratiaon, these'bélng political
viclence,'terrorisﬁ, aséassinations, student unrest,
hijacking and political kidnapping.

—I*'we‘assume that the éociorpclitical Climate in a given
énuntry'(and in the world!) is likaly to g9ive an impact
- on public attitfde to the death penalty ({n that

particular country, then it would not be difficult to
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understand the Canadian mood and the Canadian sentiment
regarding the death penalty. (4. pé&).
By 1973, with QOctober 1970 well in the past, the

retentionist sentiment still appeared to be deep-rooted. By
&

1976, retentionist support was clearly on the increase, -

proving there was a shift from the mid-sixties which can be

attributed to the socio-political environment of the time.
Fatterns of violence change to include airline hijacking,
airport and athlete massacres and kidnapping.
When this is combined with increasing rates of murder
;nd othar violeﬁt crimes jin Canada, as well asc a

faltering Canadjan economy, a general feeling of

1nsgcurity would be the expected result. The increasing
support for capital punishment in the early 1970's was
only part of a more general phenomenon of an increasiné
santiment that écurts were being too lenient with

criminals. (32. pg88).

-+

It was not only puﬁlic opinich which was firmly behind the -
restoration of capital punishment, the police officers were

alwso an extremefy powerful lnﬁbying group. In January 1923,

the Canadian Asspciation of Chiefs of Police was not only

- . -,
demanding the repturn of the noose, but also a referendum on

4

the issue. (32. pBB). In a brief that they submitted to.the

Fodorll-Cab}hgi on Capital Punishment they highlighted the

-~



following eight points - firstly, MP's should vote for '

retention even though it was against their conscience;
. - .
-

secondly, legislators must consider the rights of society at

large over all else; thirdly, a free vote does not mean

voting according to ccns:iencei but according to the views

. ! .
of the people you represent; +§urthly, capital punishment is
{

ncdt barbaricy fifthly, murder $tatistics are unrr]lable in
try}ng to detebmine whether the death penalty is a
deterrent; sixthly, no detaziled studies exisat shawing that
there is an ;dequate alternativei seventhly, the past
practice of commuting the death sentence brought judicial
process into disrepute} and, finally, commutation should
Dn{y be 1n cases where there was an hpnest doubt. ISI):
In 1972 and 1974, e+farts were made by the police
officers to make tﬁe death penalty an election issue. The
prison officers weré also'lobbylng for refntroduqtlcn and,
follawing the murder cf a prison ghard in 1973, called a one

day strike to dramatize their demands for the return of

capital punishment.

The lawvipfcr:ement agencies highlighteé\i&@ increase

in the incidence of murdeér since th? moratorium to

demonstrate that thgre was a nead for capital punishment,
: e Tt
and argued each time a poljce officer was killed, that it

was the result of the moratorium, believing that the absence

h2]

Ty
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of the death penalty $rom the statutes increased the risk

run by police officers in maintaining law and order. (25.

. .’ : A
p&8) . Tﬂ: Canadian Association of Chiets pf Police are most
vocal in this call! and reaffirms lts retentionist position,
and continues to renew its calls for reintroduction at each

of its annual meetings.. (5.5p42%).

Thus despite public cpi#idnpmﬁT:;\Ehcwed that.in 1976
80%.04 Canadians *avcureq the reétoration of capital
puniﬁhment, (32.- p?0) and the strong labbying undertaken by
the police +force, whoy/ during this ye;r, placed
advertisepen;s in newspapers throughout Canada in which they
arqued the néed for capital punishment, it was abolished in
1976, o

Auring the capital punishment debate the Ottawa Citizen

e
carried a news article entitled: "Life and Death \Vote: Press

Biasn Favcu;ed Abolition". The article stated that the press
had been biased in favaour of abolition, and although some

4drticles had been carefully reasoned, some had appeared very

superficial:

One editorial in the Citizen suggested that a free vote

7 L]

would allow MP! to ignore their leader's vote accordin
, 7;4\\‘ 9 g g

to conscience. It added .arbitrarily that a retentionist

-

vote would not be one o4 consciéncer but one of

-

s

.vengeance. (26).



84

-
-

Editorials and articles of this nature, (%t was
believed, helped change“the law, however the article also

stated tgzt acts of this nature further convinced Joe

Citizen that the "elite press" and "elite MP's" contral~the

¢

destiny.
Throughout the moratorium there had been certain
characteristics to the attempts to restore the peﬁalty‘of

death. Firstly, these attemptsawere spear-headed by the

police officers, who pointed to the inCrease in the
incidence of murder since the moratorium to . add credence io

their pressure. Secondly, pressure grew when there was an

L]

elegtjon, as-there was in 1972 and.1%74 when it was the

police officers who tried tp make capital punishment an

—

election issue, and, finally, there appears to be no pattern

. L, -~
to these attempts at restoration, and indeed they have ,been

rather sporadic. e

Although the move to abolish was undertakéﬁ-without the

backiAg of the majority of thé voters, there was clearly na
sustained movement towards restoration ;mmeﬁlately afte;
: s
1976. o <
A paper presented in Washjhgpcn D.C. 1in be;eﬁber 1982

stated:

There have been no major legislative a;temﬁts to

reintroduce the death penal{z/ffz Canada) after i1t was

BN



- . l abolishéd in 1976. (3. p4az29).

Indeed the years following de jure abolition were quiet
ones, with the issue laying dormant with no active pressure

for restoration. There were sporadic attempts but. these did

not draw mass support from a group of people. ' .

.

In looking at the newspaper articles from 1978 to mid

1984, i; is_possible to see that the 1ssue‘rargly recejved
detailed coverage, .and if i1t did so, it was a sort of'
reporting of a very factual nature, détailiﬁg the event and
adding little comment from the groups responsible for that

parﬁicular pressure for reintroduction, or from the

~

newspaper itself.

Inevitably, the articles detailed the calls for

fa"
reintroduction from the law enforcement agencies, who used

*

any "increase in the puﬁber of violent crimes, or a specitic

crime, and the consequential danger to their profession, to
reiterate their argument for reintroduction. The media, up

until October 1984 Qaa pfimarily involved in reporting the

5 . : ,
activities for reintroduction from the police ofticers,

whereas after this date it became increasingly involved in

reporting the events in Parliament, as it smseemed that the

newly~elected Conservative government was heading towards a
— ¥

vote on the issue. If aﬁ;{hing. the media can be seen In

. 1984 as the "go-between" reporting the poiico offitcers’

S



lctidni and then looking to the politicians for some '

reaction to the police demands. Prior to 1984; the s !

goverrment seemed unfﬁtcrested‘in-the capital,punishment‘

1

issue, but after September- 1984 it appéargd more sympathetéc]
to the appeals from the lobbying groups. . _ - ]

In November 19727 after_the murder of a Collingwood

(=

ppliceman, wives of the policement presented thep Prime

Minister Trudeau with a pe}itinn calling for a referendum on
~ s

~

capital punishment. (7).‘Dur1ng August 1978 poliéemen were

asiked to contribute four dollars each for a nat'ionatl

. 4 .
advertising campaign designed to put pressure on federal

F

politicians to restore the death penalty. (8}. .

May 1979 saw the Progressive Conservatives éain office

{although only for a period of six months). During the ‘
campaign their campalgn director was q saying:
-
We aren’t going to make it an issue, (27) g%

and indeed at this time there did not appe;r to be a strong
lobbying force to make the de;th penélty an ele;tion issue.
However,’fﬁ?g is not to say that the electorate were not
'firmly in favour of the reintroduction of the death penalty.
In i9?9, a Gallup .Report r;vealed that 6é% were in favour of
the punishment (70. pa43) and by 1981 that figure had grown

to ?3% in favour (6%9). It is dangerous to recognizé ane

over-riding factor which has contributed to the increasing
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support for capital punishment, although VIdman’hns_arguod

that it is the individuals who feel most threatened by

.

crime, who are likely to support the death penalty. (21.
p337). 14 it can be advanced that many people perceive
society as becoming.lncneasingl& viglent, and therefore a

groWwing number  are worried by crime, it is possible to

reafiie'why the death penalty ' is supported by a growing §
number bf people. ) '

Throughout the beginning of the Eighties the Gallup

Y

Polls showed that public opinion in Canada still favoured
the death penalty.‘In 1982 70% were pro capital punishment

and in 1984 21% were. (30). Whatever the arguments of the

abolit}onist camp, they could never dispute that the

majority of Canadians do favour the death penalty.

In August 1980 representatives of police governing
‘boards ih sixty-twd Ontario communities urged Justice

Minister Jean Cretien to reintroduce the death penalty for

the murder of policemen and prison guards. (%).

. — ‘
During July 1982 the Public Service Alliance which
represents prison guards and the Association ot Chiefs of

Police both pointed to the killings of guards by inmates

v

serving long tlerm sentenc@s at Archarbnuf:\Z;;)f\z}la?y as
grounds for the reintroduction of capifalfp ishm t. (28,

1

29). Later in the-iame year # progressive conservative

’ a

- . o
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motion proposed by Girue Fretz and Berno Frieson calling for

a rof.r.ndum‘nn capital punishment was "talkgd out” in the'

‘HOUI. of Cammﬁns.'(}O).

Therefore although there were periodic discussions over l

the‘iisug ot capital punishment, the pericd from 1976 to
. » f

June 1984 must be seen as a gquiet one. The SUbjeTt was ’

-

.raised but never managed toc become a major issue of the day.

»

The table below documents thé +requency o¥f ;he articleé

" of Canadian content which have appeared in the’b;gbe and

| L

|

Mail $rom January 1978 to December 1984 with the! words

B

'cnpital punishment” or “"death penalty" in the title. This

graph {llustrates that over the period fram 1978. to July

1984 there wWas very little concern over the issué&, Despite

the fact that 3 +jkera1 election was planned for September

3rd, 1984 the SQlicitaor General'gtated that the déath :

'y

penalty was notr-an issue in the electjon. (11). Clearly
though, after the Conservative Party won with a comfortable

majority the, L issue came into the limelight.
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A review of the articles which app:ared in the GI\D?

and Mail during the last four months of ;984,.mnke§ it clear

- .

that the main lobbying force behind the calls fo

reintroduction were poli&é Officers. At this time the Globe

L}

and Mail claimed: - -

~
»

There is a greater possibility now than at any time in.
the last eight years that the federal lawmaker will .

.

'PQltDr! capital punishment...lThere is‘now a strong

Y

_pro-execution lobBby within the progressive conservative

cabinet and in the party’'s parliamentary caucus. They .
are being encouraged by law enforcement lobbies iAn the

aftermath of what has seemed a par‘}culary bloody

summer. (14).

The calls for reintroduction came loudest from police

and priscn guards who on November Sth organized a mass rally

‘on Parliament Hill to call for reintroduction. Their calls

came following the death of six policemen in Canada over six
weeks period. Five of these 'killings had been in.Ontario.

On Noﬁember 13th two Conservative Back Benchers, Bill

i
{

Damm and Gerry St. Germaine, intrndﬁced Private Membersa’

bills calling for the reintroduction of capital punishment.

(21). Prime Minister Brian Mulroney had stated that capital

punishment is not a priority for the new government,. (17),
]

. . |
however, Conlorvné}ye MP James McGarth -(20), Solicitor

N
“ ‘

General Elmur McKay and Justice Minister John Crosby claimed

‘Ha\\_

y

' '\
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. - . i bl .
that Png!!ament iz 1ikely to have a free vote on capital

‘punishment during 1985,

.

Calls for thqlfelntroductiun.n+ capital punishment

started on September 3rd in direct response to the lhcotiﬁg

of two policemen in Ottawa. (12)ﬁ_TheseAcall¢}were
P mejterated‘by the President of ¢£¢he Metropolitan Toronto

quice‘nsiociatbon who stat;d that the death penalty was a

L .
.

necessary step to protect society and claimed ghat‘%here was
h . . N

an’increasing number of people who wanted to: . E

L}

& -
kill cops to gain notority (13

-

A few days later the Prime Minister stated that he would not

1 N R .
allow a national referendum on the issue of capital

. Purishment, ggﬁanﬁuld_leave open the possibility of a free

\v>Pote on the death penalty by members of parliament. G195},

October 1984 saw Elhur_McKay, the Salicitor General
s

stating gaf he hanFed to use the “high public sentiment® tci

re&n roduce capital pﬁngshment. tl1&). Uhile later 1in the
://g;me month Canada's third biggest unian, the Canadian Labour
' Congres;, with a mcmbership of 180,00 1hc1udlng,9.000-pr1;on
guards, was urging a ffee vote on capital punilhqent._(lai.
Mr, McKay later tald p?!lce rop;esentative that he hoped the

ismue of capital puniuhmént woyld be debated and voted upon

e S
in thls memsion D¢ parliament, (19), -5

It was during the month of November when most of the

]

activity to reintroduction occurred. Private Members bills
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.

for roiniroductlon'wore presented to Parliament. Parliament

‘was lobbied by police officers and prison guards and their

'
1

wives, and a general fervour was created in the community.
During this period Mr. McMurtry stated:
The recent tragedies and mahy other crimes have made’

some citizens wander‘whether gr not snﬁiety is under

. . .
seige. It i; therefore not surprising that many Canadian
cltlzeng are dehanding the return of the-death.penalty;

(22).

Later in hovember a ma}crity of over six hundred
delegates. to the annual meeting of the Union of Manitoba
Munlcipal;ﬁies aassed a resolution backing the death penalty
for first ;ggree mu;der. (23). The issue was also discussed .
at a mootinéxui-+edera1 and provincial justice ministers: in
‘St. J;Fnl after being introduced by Gordon Walker, the
.Ontnrlo Minister of Justice.

November 1984 must be recognized as the period when the.
issue of reintroduction was more prevelant than-at any other
poric& since nbcljiinn, although the debafe has continued
afttr.thin date, it has not done so to such a great dnﬁree,”
indeed in January 1983 the Executive Director of the
National Poli?o Association, Edward Johnson stated:

We have had repeated calls for bringing,back capital

punishment and each time the pleas have fallen on deat
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ears., (29).

Tt

The newspaper articles, particularly in 1@84 detailed

the cries for the return of capital punishment. They cited

the increase in violent crime and in particularly drew
attention to the number of police officers who had been

- killed while on duty over the Summer and early Autumn. After

fach violent crime, and fcllowing‘the tonservative.w]n at

the federal election, articles appearéd'detaillng which

9roup was lobbying for the reintroduction of caﬁital
punishment,; while other articles showed how this lobbying

force was growing.
The follpwing table sShows the dates of xteen of the

more extensive articles which appeared in the Globe and Mail

. .
uﬁftweqn November 1977 and February 1983, and details the
R ‘

~

p¥imary content of these articles which all have a

recognized lobbying group, and require the introduction of

.

. capital punishment.
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Police
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Il
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‘Police Officers
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ing Boards
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Asspciation

L)
Police officers

}

Prime Minister

General

Rrime Minister

-
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ACTION
DEMANDED

Referendum

on Capital
Punishment

\‘.
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federal poli-
ticains to

testore capital

punishment

Urged Justice

Ministers to
restore death
penalty

Reintroductign
of capital

punishment

Referendum on

‘capital

punishment

Death penalty
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prqte:f society

Capital punish-

‘"'ment for police

murders

States there
will be no
referendum
Retain capital
punishment '
A

Free vote is
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Ay
Ooct '84 '
Nov '84 During police
" Conference
Nov '84
Nov *'84 Police

killings

Nov ;84
Jan '835 No action by

Parliament

?3

Canadian
Labour
Congress

Attorney

General

Member of
Parliament

Police and
prison
officers

.

Manitoba
Municipali-
tiesg '

Police
Association

'

not a priority
for the govern

‘ment

Free VQ{Q on
capital punish-
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Hoped there
would be a free
vote

Introduced .
private members’
biils

Lobby Parlia-
ment for re-
introduction of~“
capital punish-
ment

Backed the

"death penalty

for first
degree murdeér

Demand a
debate in
Parliament
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In analyzing the articles it can be seen that certain

L]

ctharacteristics can be recognized during these attempts to

_restoge the death penalty. The most identifiable

,

characteristic is that overwhelmingly it was the police

officers who were bressuring for reintroduﬁtion, and when

-

not the actugiuo++1cehs it was some affiliated group. The

ey

v T 8
only other important lcbbying‘fo?;e were the Members of

Parliament who introduced Private Members Bill, although
s -
\

this action was geﬁerally in response to the pressure'

‘applied by the law enforcement agencies, ~
* ! 1 -
Secondly, the calls for reintroduction ustaMNy occurred
- [ % )

following the murder of a police c®ficer, though it must be

:stated that prior to September 1984, even when a policeman:
] -

. . i _
was killed, little extensive focus was awarded by the media.

- v %
ti.e. in 1977 following the death of a Caollingwood

policeman),

] »
Finally, it cannot but help to be noticed that the

‘ : , .
recalls for capital punishment have accurred with the most

fonce following a change in government. Though there was'a
change in government in 1979, this.wq; only for a period d@
six months because the Progressive Conservatives gained

. ) e
office with such a small majority, r&dica; change did not
occur until September 1984, when tho‘gtberals were

comfortably beaten by the Con}brvativ-g for the ¢irst time

in fourteen years. With this changc of écvernﬁent came the

\_\



- been selling the point to the population.

-abolition in 1976, °

EL

first smserious pressure for restoration since de quo

4

)

Canada experienced a particularly bloody summer in 1984 '

with the death of six policemen in as many weeks. By the

3

extensive reporting of these {hcidqggi and of the reactions

L3 ..

~— .
of the police and the new conservative gbvgipmont, the media

. N

- was able to create a general fervour ﬁhlch Itr;;ild_thl need

4 -
. -

for 'the reintroduction of the death penalty. Int.rtltgfgiy%_

enough, these calls were the loudest that there had been

since de jure abol;tiun in 1976, and came immediately after
a chapge é+‘gcvern;ent. They stressed the nc;osnity ot
éabital punishment because of‘an igcron-e in violent &rtmt-!
twrbﬁlent relqt;nnshibs had me;nt s bronkdgwﬁ';+fﬁprml - a
fedr was generatehrih Canadian society th{t lt-wnl being
tﬁreathngg—by violent crime, and that (hc only way to deal
with the crimlnalnvil;ta punish them more -ovorciy. If has
been the agencies aof the social control which have been
reiterating this point to thelmidia, and ‘the media which has

N . v -
Can these actions be smeen as irrational? No. If, as was

ndvnncoﬁ in the hypothesis, cries fur reintroduction ac;url
during a poﬁﬁnd of turbulence, and more -péclficnlly
following & change of government and a spate of violent

crime, we can understand Cnnldn'i recalls for the death

Penalty as a rational response to the conditions of that

-~ - \

e
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time.

»

The Case of Britain R \\
The death penalty was abolished in Britain in 1965 for

2 five year experimental period, and then, four years later,

in December 1959 permanent abolition was established, by a

M -

comfortable majority in both the House of Commons and the

.
-5

Lords.
The\>3m0v31 of the death penalty from the‘British
statute book 1n.4965.was the culmination of an arduous
procésn of public education and persuasion which had
been sustained far‘ha1+ a century. (71).

.

The process of abolition in Britain had-been of a slow
and cautious nature, but really, received impetus following

the 1937 Homicide Bill, and the anomalies inherent in thisg

Bill, which enabled the 1954 newly elected Laboﬁr Government

‘to address the issue. After Labour won the election a line

¢

in the Quoeni speech copening Pnrllamenf read: -
Facilities will be provided for a free decision by
Parliament on the issue of capital punishment. (33. @
pS1l). ) .
The Murder {(Abolition of the D?ath fcnalty) Act was
introduced by Sydniy g&lverman (Labour) and was passed
during its second reading on Docomber 21st, 1964, by 333

votes to 170, and its third reading on July 14th, 194683 by

200 votes to 98 i'n the Commons. The Houme of Lords accepted
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the Bill by substantial majorities, the second reading was

carried by 204 to 104 and the third by 149 toc 75. (33,

p34-3), It became law in 19585 suspending capital punishment

altogether for a five year period.
Although the experimental period of abolition did not

end until 1970 the Labour Government gave notice that it

would move for pérhanent abolition in 1969 and did so in

&

December of that vear. (40. 41).

e

X, .
The history of the abolition movement in Britain really

qoes as far back as 1810. At this time 222 capital offences

were on the statute books, a fact which caused. Sir Samuel

Romilly to begin his campaign against hanging. (41). Romilly

was not- in favour of complete abolition. only a reduction yé
¢

use for certain offences. Romilly together-with the efforts

. bt

of Jeremy Bentham and Sir James Mackintosh in the early
e .

vyears of the Nineteenth Century'bruught success 1n the
gradual diminution of the use of capital punishment (3.~H\\
pl1B87) so that by 1861 the Criminal Law Consolidation Act had

reduced the number of capita! ocffences to four. Sev?n years
1]

later public executions were aéol:shed. t41) . ° .*~\

The modern attack on capital punishmént began throughf
the Howard League for Penal Reform, but was canalized in
1925 by thé formation of the National Council for the

Abolition of the Death Penalty, which received much of ite

energy from Ray Calvert., In 1929 a Select Committee on
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Caplt;l Punishment was appointed which recommended the
!u-p;n;ion of capital punishment for five yenrs..The
Committee was established by thé short lived (1929-1931)
MacDonald Govgrnment and had the effect of dividing the
Labour and Canservative members, with Labour urgigg
sus}opsin; until thelcdnsgrvatives refused t ratit+y the
report. No acticn was taken as Lasour lost office almost
fmmediately after the report. -

In }938. for the first time, the;Commons carried a
motion to abolish the death penalty, although only +for a
trial period of.*ive years. +he motion was introduced by a
Conservative back-bencher, Captain Vyvyan Adams and was
carried on ;_+}eq vote of 114 votes to 89. (33. p39).
Althdugh .the Huu?e of Commons carried this motion in favour
. of ;bcl!tion. during the prn;esg of the 1938 Crim%nal
Justice Bill, an attempt to insert an abolition cléuse was
defeated. (3. pl87).,

The g+fects of the war silenced the issue until 1948.
In 1945 a Labour Government was retﬁrnéﬂ to office, but as
1t was during this:period that the cabinet's time was taken
up with the pocial and ecﬁnomlc‘re+nrms, there was little
timn-tn.:cnlldcg the.df;th penalty. That is, not until 19486
when the HcUsg of Commons had a free vote, intiated by

Sydney Silverman and debated on’April 15th, 1948 against

government advice, following an amendment to the Criminal
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Justice Bill which would have suspended the use of th& death

penalty for five years. The vote was.carried by 243 to 222
but on June 2nd,
the Conservatives dam;nated the House o+ Lords, upheld
the de;th penalty'and_struck ogt the Silverman clause
181 votes to 28. (33. pal).

The Labour Gavernment tried td brinmg a compromise defining

cateqgories of mirder, but the |Lords rejected this too.

I

(441.) .

These events lea to the appointment of a Roval
Commission to examine the guestion of capital punishment.
Their reﬁort was presented to Parliament in September 19%3
aqd although favourable to the abolitionist cause, the
Conservative Government propdsed no official action to be
taken on any of it's recommendations, (2. pill} The réport,
alihpugh having little }mmediate effect, managed to become
known as one of the most authorative reports on th; death
penalty.-EventQ following its pubjication helped to
re!ntrgduce the debate on capital puﬁishmeni. A new
campaign, led by Gerald Gardiner "and yicfor Gollancz had
been 1nspired-by the Royal Commission's report, (3. plB9),
‘and led to the formation of the National campaign for the
Abolition of ‘Capital Punish;ont. (2. pl3l). These events
together with two highly'publlcized executions in 1933 1n

which one wvictim had not committed the murder, and for the
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others gutlt wWwas open to serious doubt, brought an emotiohal
"climate favourable to the abolition of the death pehalty,

(33. p4sa).

In March 1956 Silverman 1ntrq§uced a Private Members

Bill to abolish the death penalty. He was able to carry this
through all its stages in the House qf Commons anﬁ under a
free vote the nbclit{unist-cause was victorious, 293.votes.
to 262. The Bill was later defeated in the Lords by 238
~votes to 95. (33. pdé). |

- After this défeat and to the fury of the abolitionists
the government‘anannced it would promote its own'Bill to
permit partial retentton of the death pevglty providing +for
“cnpitalf and 'non-capita{” mu;der. (33.47). This ﬁeasure
became, in March 1937, the Qnmicide Act aﬁd’retained +ive.
categories of ;apital mur?er. .

For & while the issue subsided, the National Campaign

suspended its activities, the increased Cnpserbaﬁive
majority in the 1959 election was not encouraging, however
in December 1940 a new crusade began. There was a great deal‘
of antagonism towards the 1§57 Homicide Actt Many former
rottntbanllts in tho Commons and the Lords were willing to
vat; for a limlf.d trial period ot abolition after nine
y®ars experience qf‘judicial ancmalieg(pra:tised under the

1937 compromise. (4. pl112). 4

.

The 1964 Abolition Bill wasm unique in certain ways:

.
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For once parliament played #n active role at the ;tnéo
pi policy formation instead o*-being called in at an
advance =tage to sandpaper the adminisirattve-poltcy.

(3. p4a3). . |
Althuugh it may appear that the political climate was Rhll
preééred for this change in legislation, there were iuu
serious problems with the introgduction of the Bill. Firstly,
public npin;on still favoured the ret;ntinn of the death
peﬁalty'and secondly, And consequently, thére Was {in a
number pf cases strong pressure from cnnstltﬁencles on MP's
to vote against the Bil}. (33. p37).

Opinion polls cnndu:ged durlng-l?gs showed : ’
over-whelimingly that 89% of the population were {in favour of _
the retention of the death penalty, (34. pl138!) and 1ndeo%,
four years 1a£er when the'gnvernment was again‘debat{ng the
issue public np}ninn polls showed a majority of qver B0O% in
favour of returning the penalty. (39).

The Capital Punishment debate did not lie dormant
between 1965 and 196%. In November 196& Duncan Sandys
(Conserﬁative) 1n;rodu:ed a Bill under the ten minute rule
to reintf&du:e capitaf punishment for the murder o+ a police

kY

n*{lcer; ﬁhis was rejectéd by 170 to-292.- (33. p59). During
| .

.the 1949 debate Mr. Sandys presented a petition to the House

o+ Common®gaid to caontain a million signatures asking for

the return o the death penalty. Richards has noted éhnt:
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it does seem that 19469 when compared with 1

963 shows

some movement of Conservative opinion in Parliament

v -

towards a limited return to hanging. The public opinicn
polls, the concern among Conservative cnnstitueﬁcy
organized about crimes of violerce and the mamouth

petition... have had some effect. (33. p&0O).

After the suspension of capital punishﬁent a great deal

—
~

.0f evidence was collected in the Home Office’s statistical

-

divisions report on murder 1937-1968. Media reaction tao the

hY
publication ranged from the Guardian’'s pro-abgolitionist

headline of: "Murder totals give new hopes to the
Abolitionists"” ta.the Telegraph's "Murder up since end of
hanging - Deaths by shooting increase”. Media reaction was

therefore mixed, with the-newspapers of the day generally'

reflecting the v!ewg”o* the political party that they are

‘said to support.

The figures collgcted by the. Home b+*1:e ga;e fuel tnr
Mr. Sandy's argument., He claimed that there had been a 130%
increase 1nl“cnp1t.l' murder since abolition, with the
annual average increase from 17 in the period 1961-44 to an
average of 38 a year during the period 1?65¥69. (38).

Although Mr. Sandy and his supparters lnbbiéd heawvily

~againmat the restoration of capital punighmeht, the

experiment with abolition ended in 1949 when de jure-

abolition was accepted. The Abn;fﬁlon Movement which had
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ﬁtarted‘in the early 19th Century, but which had received
its 1mpetu5 in the 20th Century eventually culminated in

19569, Hdﬁ:ver, the debate did not end there.
w

It sn*'t until 1973 thatethere can be seen to have any

v

seripous pressure to restorey,the death penalty. Although. the
murders of two Glasgdw policemen in 1970 and ;He attack on

the Post Office Tower in London produced calls for

‘%

restoration by MP's and individuals, it wasn't until April
. . . 1 - .
11th, 1273 that Mr. C. Tavlor MP (Conservativel! used the ten

minute rule bill to call for a vote on the reintroduction of
capital punishment. Mr, Taylar argued that there had been an .

upsurge in violent killinge since abolition, citing the
: »

events of Black September and the I.R.A. terrorists, as

/n

needing the deterrent that the death penalty brlngs.‘(43).
Mr. Taylor's Bill was defeated by a majority of 142, This
was the first attempt to restore capital punishm;nt atter
abolittqﬁ in 196%9. It was an attempt which was not supported
by Mr{IHeath vwho, was leader of the Con;ervative Govornmeﬁt

at the time, and who had said that the Government had no

LS.

'inii’tion of reopening the debatc‘on capital punishment

ag

“earlier in the year. {42).
* 1974 witnessed a large number ot I.R.A. bombings in

EngY¥and which had the effect of c}ﬁltng for the

-~

~ 1k

reintrndhctinn of capital punishment. The first of these was

the bombing of a coach carrying army personnel in February
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1954. Then in July a bomb placed in the Tower of London
killed one woman and injurgd thirty seven nthers[ this even#‘
caused renewed cries fram Conservative MP's to restore the
death penalty. Later that ﬁbnth.S{r'Kefth Joseph, Shadow
Hémr Secretary said the nex} Conservative che;nment would

reconsider the guestion of the. reintroduction of capital

punishment for terrorism. (44}, .

“ -
hd t

In October the I.R.A, placed a bomb in a public house

in Guildford, which went of+ killing five 9uérd5 and

injuring sixty tive others, this event, together wWwith the
bomb blast in a Birmingham pub which killed nineteen peﬁple
increased calls by MP's for the reintroduction of the diath
penalty.
It HI!AEICIP that many MP's werénmoving with the mood of
their Foﬁstituent; and that there would be much support
on both sides of the House for any motion to bring back’

capttal punishment for cCrimes similar to the Birmingham

¥
4

[

outrage. (437, r

During November 1974 two conservative MP's, Mrs. Jill
Kniqht and Mr. Ian Percival tabled an amendment to.the
Pr;v;ntlcn of Terrorism (Temporary Provisions) Bill seeking
to restore the death penalty for terrorist murders, while at

the same time five Tory MP's formed themselves into a

steering group to ensure all back-bench groups pressuring

"for the restoration of Capital punishment were co-ordinated.

v : L J

A

{.

»

.

/—
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(46). A free vote wras eventually taken on December 11lth,
197& which showed 36% against the restoratiton of capital

punishment, 217 for, g9iving a majority of 132. tazy .,

It is clear that.:khhgsflvities of the I.R.A. during

1974, and the-anrge number of murders which cccurred Qs a
resﬁlt of their bombings inkluen:ed greatly the decision to
reintroduce capital punisﬁment. The 19749 free vdte was
followed a vear later by apother'motion by Mr. Ivan Lawrence
(Conservative}). The 1a§er half of 1975 had seen a bomb blast

€ .
in Oxford Street, London, and at a Surrey pub in August of

L

that year, which undoubtedly influenced Mr. Lawrence's
decisipn to pressure for a free ﬁote. 148). However, these
‘bombings did not cause as much 4;rvour for reintréduction as
the murder?® in November 273 of Mr. Ross McWhinter.
| ﬂany Conservative MP's shocked by tﬁe murder of Mr. Ross
McWhinter... said-last night that they intended to renew
preasure on the Gpvernment to reintrnduﬁe the death
penalt? £Dr acts Oof terrorism which result in death.
(4% . ) .
Mr. Lawrence moved that,
this hpuse demands c&pital puﬁ}shment $or terrorist
- offences causing death, .
1t was debated on December 1Zth ;n&}ﬁefgcted 361 to 232, a

. majority of 129, 23 less than the previous year. -

The following three y€ars were relatively guiet ones.

o
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Capital punishmcn; was deb;ted briefly during fhe Td?y PAfty
Conference of 1976 (30) and 1977 when the, Shadow Home -
Secretary Mr. Whitelaw promised that A'Cﬁnservétive
Government would allow a . free vote 6p the issue. (52).

A poll conducted for éhe Qpc }n 1977 showed that 89% of

L] F
‘the population wanted the deatqﬂpenalty restored for

-~

. . , )
terrorist murders and 66% for all murders, showing that the

electorate were still strongly in favour of the death

./ penalty. (31). However, it was' not until 1979 that the issue .

returned to the limelight,

L4
During March 1979 Mr. Airey Neave a Conservative MP and
. .

strong .advocate of the the death penalty was killed by a

‘bomb placed in his car by the I.R.A. His death prompted Mr.

James Jardine, Chairman of the Pnkiée Federation to state

that the death penalty should be réstored. (35). Two days

later The Telegraph reported that the:

Ccn-orvat}ve election manifesto is understood to include a

pledge that a Tory Government Hlll.hold an early Commans
debate on:restoring capita} punishmentw+or murders. The
Pledge taken on special significance because of the
lslnysinnt!on o+f Alrﬂz Neave. (36},

On May 8th, 1979 the Conservative par;y won the general
election and a month later announced that they would hold a

free vote on capital punishment, During the 1979 election:

- . 7
campaigp the Conservatives had stressed the need for “law



‘109

L}

and order” and had listened closely to the views of the

Police Federation, which in a letter to Mr. Whitelaw, the

’ -

Home Secretary, had stated:

Because of its abolition ruthless robbers were no longer

reluctant to use guns, and terrorists believed they had

total immunity. (37).

The Héuse of Commons'ﬁnted by a decisive majarity of 119
*

’

against restoring capital punishment on July 1%9th, 1979,
Although much of the debate focused upoh terrorism and the

problems in Northern Ireland, no change of policy occurred,

The following two years saw sporadic cries for

reintroduction, - usually as a result of a heinous crime. A
o

bomb explosicon on a crowded Belfast commuter train brought

-

demands from Tory MP's for the return of the death penalty

for acts ot terrorism in January 1980, (533. while the

Parliamentary spokesman for the Police Federation Mr. Eldon
Griffiths MP sirqssed the need for the réintroduction of
capital punishment after' another murder by the Yorkshire
Ripper. (54). In 1981 although fh- matter was discussed at
‘the Police Federation Conference in May and at the.

Conservative Party Conference in October, {t wasn't until

November and the murder of the Unionist MP for Belfast

South, Mr. Robert Bradford, that a call for the

-

reintroduction of capital punishment for acts of terrorism

was made. A Bill was introduced in Parliament by Mr. George ”

.
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Gardiner (Con-orvitivc). {(35).

Calls for reintroduction were again heard in March

Lt . L

1982, but this time the cries came loudest from the police

-

" force and not from the Members of Parliament. The fkrst call
cnﬁo in oarly'Manh followir® radical distﬁrban:es tn the
Brixton area of London. (5&). During this month the P;lice
federation placed an advertisemgnt in five national’
ntrgpnpor- asking &o} the public to support the return of
the death penalty. The advertisement s£ated that the dgath
penalty was abolished in 1&65 when terrorism was virtual}y
unknown {n the country, whereas in recent years terrorists
from Ireland and other countries have carried out a series
0of outrages in Britain. This move was supported by over

eighty MP's who signed a Commons motion supporting the

. .Police Federation. (38). Both these actions followed the

murder pof two policemen during the previous week. (37).

*y

Although during March Mr.

b
.

was no possibility of reintroducing the death penalt in 'n
April he decided that the House of Commons should é:x:?:;;ed

Whitelaw had said that there

a one day debate with as many as three votes on the matter,

during the three days that the Criminal Justice Bill was

allocated for its report stage. Mr. V. Bendall
(Con-;;vntivo) tabled three specitic amendments to restore
capital punishment for the killing of police officers,

— 4

terrorist killiings and armed robberies, hovever, th*:issue
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was not treated with the samo.emottnn that it wWas in the .
past, as it was considerably overshadowed by the Falklands

crisis., (5%9). A free vote was undertaken on May 11th, and, .

showed that MP's rejected by 357 to 195 the motion to "+
M ! .

restore caprta{ punishment. The majority of 14642 was Qreater
. V4 v :
than.in 1979. (60).

-

The most recent cries for restoration of the death
penalty occurred during the summer of 1983. On June $th the
Conservative Party was returned top poffice with a significant
majority, during the election campéign poth Mrs. Thatcﬁer
the Prime Minister, and her out—%nﬁng Home Secre%ar? ﬁr.
Whitelaw promised an early free vote on tLe issue, {61i. The
pressure uﬁnn the government really began to 1n:rea5¢ in
July. During this month Peter Tanner, the Secretary of the
Police Federat;bn wrote to all the MP's to tell them of the
':in:rease in the killing of ‘police officers sSince the -
abolition of capital punishment, (62)-while the Prison
Officers Association issued a statem;nt saying that:

Widening the basis of offences where cﬁpital punishment.
would be availablé would reduce serious crime in -
general, and advanced tﬁe death penalty for rape,
k{dnappin§ and serioﬁs offences of assault. (63).
As pressure continued to restﬁré the death penalty many
Conservative MP's stated that they Qore against restoratiaon,

-

as was the Home Office. On July &th Sir Edward Glrdln.ﬁ
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(Conservative) tabled the motion, ¥ E

. . » .
This House favours the restoration of the jeath penalty
for murder

sl1x amendments were also tabled speci+yin9'éategorie5,nf

murder uhi;h sh?Pld be subject to the death penaity. (28).

t

During the election Mr. Whitelaw had 5ué9e5ted that the
debate would be a full government bill, but Mrs. Thatcher
stated that she expe;ted it to be introduced by a private
member. |

. : v .

The media reported on the opinions of the church,
judiciéby, police ahd prison officers and penal reformers
and predicted that the vote wuu{d be a close obne. {(&%5). As
the Conservative barty had been returned Eo office with such
a comfortable majority, and with a goéd number of new MP's
i; was felt that voting would be signi;icantLy dif;erent
from the p}evinus vyear. However, on the day of the wvote,
July 13th, the Times stated: | .

By lest night“thﬁre was no doubt that the Government,
although officially neutral, has been bending‘all its
efforts to secure the defeat of ;he mctinn..; (66) .
It would appear that the\ggJ;rnment gas well aware that the
House of Lords was against restoration. The mctionrwas
rejected 3I&8 én 223, a ma}of}ty of 1;5. The smallest
majority was recelived when voting for the amendment which

called fqr capital punishment for terrorism, in this case
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the majority was 116. Despite this vote a Gallup Poll
conducted on the day of the vote showed that 77% o+ the

public were in favour of capital punishment for terrorist
" z

murders and larqge majorttiesAi tavour of such a penalty for
nthér offences. Fublic opinion ;learly did not support the
government's vote, and really shawed no alteration since
capital punishﬁeqt was suspended in 1945,

The pressure for a free vote in 1983 did not' cccur
following the increase in-a certain crime, (although'the
terrorist offences pf the Seventies were not eas1)y
forqotten} rather, the pressure was from the Police
Federation and ﬁnison Dfficers and from Congservative MP s,
Following the defeat of the restoratiion ﬁctian; there was
agréement among many MP's on either side 0¥ the House, that
the guestion of restoring the penalty of hanging for murder
may never be,serinusly.considered again by a Pari:ament at
Westminster, althouwsh Mr. D. Evans, General Secretary of the
Prisorn Dfficers Association, said he could see no reason why
the issue should not be debated again. (67). Despite these

views, in October, 1984, following the bomb blast of a hotel

tn Brighton where most of the Conservatjve Cabinet

Pl

was
was_

-

5tay1ng‘during their annuatl conference, calls +or/th¢
. 1

reintroduction of the death penalty were made by[Mr. P.

&

Bruinvek (Consérvative), Sir lan Percival, former Solicitor

-General, Edward Ducann, Chairman bf the 1922 committee, and
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Mr. ch:frey Rippon, a ¥brmer sabinet minister upn all
slgned!n Cammons motion cailing for the intrbduc£ion of the
death penalty for terrorist murders, (&8). Clearly the
debate has not been laid to rest forever.

The ¥0llowing table summarizes the main periods when
the pressure for reintrodqction H;S +tiercest, and,

identifies the main lobbying groups and preceeding events

which caused this pressure.
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TABLE S

-

TABLE SHOWING WHEN THE MAIN RECALLS FOR

CAPITAL PUNISHMENT WERE MADE AND BY WHOM

PRECEEDING EVENT

Murder of two Glasgow

Bombings by terrorists

particularly the
attack on the Post

Murder of the Blackpool
Police Chief, Mr. G.

.

I.R.A. bombing of a
coach carryling army

I.R.A. bomb blast of
the Tower of London

I1.R.A. bomb blast at a
Guildford public house
frequented by soldiers

I.R.A. bomb blast of a
Birmingham pulic house

Bomb blast in Oxford
Street, London and &
tomb blast in a public
house (I.R.A.)

DATE
FEB 1970

policemen
FEB 1971

. Office Tower

APR 19272

Richardson
APR 1973 FREE VOTE
FEB 1974

personnel
JuL 19274
oCT 19749
NOV 1974
DEC 1974 FREE VOTE
AUG 1975

\

DEC 1975~

Murder by the I.R.A.
of Mr. Ross m:wﬁlnter

.LOBBYING GROUP

Wives of the murdered
policemen

Mr. C. Reed MP (Con)

Mrs. Richardson and

. Mrs. Kellit-Brown

MP (Con)

Conservative MP's

Mrs. Kellit-Brown
MP nd other conserv-
ative MP's

Consprvative HP'-

Conservative and a
few Labour MP's

Mr. J. Stokes MP
(Con) 4

.

Conservative MP's



MAR

APR

JUN

1979

19279

19729

116

Murder by the I.R.A.
of Airey Neave MP

Murder by I.R.A. of
Airey Neave

Terrorism and the
increased use of guns

JULY 1979 FREE VOTE

ocT

JAN

NOV

MAY

NOV

MAR
MAR

MAR

1979

1980

1980

1981

1981

1982
1982

1982

Murder of a police
constable

I.R.A. bombing of a

crowded Belfast
commuter train

Yorkshire Ripper
Murder

Murder of five soldiers
in Ulster by the I.R.A.

Murder of Mr. R. Brad-
ford, Unionist MP for
Belfast, by the I.R.A.

Murder of two police-
men

Increase in violence
and violent crimes

Increase in number o¥
offences with firearms

Victims of crime
civilian group

Police Federation

#

Conservative Party

Police Federation

Police Federation

Conservatjive MP's

Mr. E. Gritfiths MP
(Can)

Mr. J. Jaédine,
chalirman of the
Police Federation

Mr. G. Gardine MP
(Con}

Police Federation
Police Federation

and Conservative MP's
Mr, P. Matthews,

Chief Constable of
Surrey



11>
-

e

MAY 1982 FREE_VOTE -

-

MAY 1983 Riots at‘Albany Jail

. Terrorism
?

JuL 1983 -

JUL 1983 Increase in the number
of murdered police
officers

JULY 1983 FREE_VOTE

{

OCT 1984 I.R.A. bombing D+4i//
Brighton *Wotel, head-
Quarters pf the Conserv
ative Party tonference

Mr, E. Gr1ﬂ+iths MP
(Con) and the Police
Federation

Prison Otficers
Association

Police Federatié&

Mr. P. Bruinuels MP
(Con}

>
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The cries for the reintroduction of the death penalty

&> A

have been heard loudest in 1974, 1979, 1982, and 1983. The
following table shows that the irequency of newspaper

articles concerning capital punishment has been greatest
. i

. during these times.
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TABLE SHOWWING THE FREGUENCY OF TIMES NEWSPAPER ARTICLES
CONCERNING CAPITAL PUNISHMENT

.

19270 1971 1972 1973 1974 19735 1976 1977

JAN ) ; 2

FEB s 1 ' 1+ -

MAR . 2 1

APR 1 &% 2

MAY 4 1 1 1

JUN 1+

- JUL '3

AUG . 3 1

SEP 1 ‘ 1 2 2

ocT - 2 a+ 1 a

NOV 4 1 1 & 3 1 ;

DEC 7+ S+ . 3

TOTAL 10 14 8 3 T 22 11 49 11
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TABLE & - CONTINUED

1978 1979 1980 1981 1982 1983 1984 -

JAN ' 2

FEB 1 1 .
MAR 1 P ' ? ' J
APR v . 3
MAY - 2 . S« 1 2 4% 1
JUN 2 3 1 Bl
‘ .
Jur 3 % 1 Ty
! - -
AUG 1
SEP ’ 1 1 1
neT ! ' 2 =
NOWY 1 2 1 2
DEC 1 ’ 1
TOTAL 13 Z9 7 & 19 42 - s .

+

#* FREE VOTE . GENERAL ELECTION

fa
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The principle lobbying groups +or the restoration of
capital punishment have altered over the last'§1iteen years.
During the 1974 debate, MP's welre at the fore-front of the

-

pressure for restoration, and almost without oxcep;lon it N
has been Conservative MP’'s who have been most vocal in these
‘cries. (Althaugﬁ five Labour hP's voted for capital
punishment in 1974, sjince thix date all Labour Party MP's
have been consistant ;n their votes against the de#th
penalty.}) From 1979 onwards it has been evident that the
Rnii:e Federation and the Law Enfofcement agencies have bee;
instrumental in promoting the debate, althnugh‘l??? codld b;
identified as the time when the capital punishment issue

received equal pressure from the police force and
.Canservative éoliticians. In 1982 and 1983 Bowever. it was
unaoubtedly the police force and ot t;\such a great extent,
MP's who were cal)ing for the death penalty.

* The change in lobbyists has reflected the :hange'in the
main lobby issues. In 1979 there is no doubt that the
pressure to restore centered around the problem of
terrorism, which was far more accute than it (s today.
.Althqﬁgh terrorism was still important in 1979, it was to a
lesser degree; s0 that by I?BZ and 1983 the debate had
changed and now centered around the more general aspect of

an 1n:r¢nsingly-violent soclety and the threat to police

officers. It is therefore possible to recognize a
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progression from the main lobbying group being Tory MP's, to
it being the police fnrce,.and from the main issue being
terrorism in 1974, to 1£ beiné an increase in violence in
1983.

I+ it had not been for the Falkland crisis, the capital
punilhmint debate would have undoubtedly received more media

coverage in 1982. As (it was, the government was too

precccupied with being at war, and hence it was the law
%

enforcement bpodies that pressured for reintroduction, at a

time when other 1lsuél recejived precedence.

It is 1nteresting to note that during the 1983 debate
the Conservative Government,although offictally neutral,
seemed to be extremely worrled that i+ the Commons did vﬁte
to restore the death penalty, a‘number of problems wcul; b;-
created in entorcing the legislation. Mrs. Thatcher
retracted her previnus statement that the debate would be
intrnduétd by the Government', and it seemed ihat many of the
MP's who had stopped to consider the w!d;r implications of
the Blil, had reservations. Obviously, the fervour that the
Conservative MP's had for the issue in 1979 was diluted by
1983 even though there was more Conservative MP's in the
House.

If one identifies the most serloul-press;re for

restoration occuring in 1974, 1979, 1982 and 1983, it cannot

but help to be noticed that (with the exception of 1982)

~~
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there had been a general election in each of these years. In
February 1974, Mr, Wilfon established a minority Labour
Government, only.ta achieve a full majority later in that
year, two months prior to a free vote on whether to r§stor-
the death ponalty..

DurinéJMay 1979, the Conservative Party gained office
and the matter was debatgd in the follnwiné July.-In June
1983, the Caonservatives were again returned to office with a
more comfortable ;ajority, the following manth the issue was
debated. What is interesting is that although the subject is
discusged the majorities ;gainst the reintroduction ot
capital punishment, irresponaive of the government of the
day, and that government’s majority, have not +1ﬁétuated
greatly. The following graph i{llustrates that the majortity
against thelreturn of capital puﬁishment has never fallen
below 119. The subject is debated, but wi;h hindsight we can
see that the voting is neveF close. (See graph below).

Reflection upon fifteen years of de jﬁre abolition

.illustrates that the attempts to restore capital punishment

do have certain characteristics. Firsgly,'tho calls for
reintroduction occur following a general election, and more
noecifically, a change of government. Secondly, attempts to
R ~ . >
restore occur after a serious crime, or spate of serious

crimes. This was particularly .vidoni during the Seventies,

when the terrorist attacks by the I1.R.A. brought a series of
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FIGURE 1

GRAPH SHOWING THE MAJORITY AGAINST THE RéSTORATION

OF CAPITAL PUNISHMENT
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calis.fur the restoration of the death penalty. More
recently the Police Federation hav;‘argu;d that fhe &BEP.II'
in violent crime can only be combated by the death penalty.

Finally, the calls for the death penalty have come
primarily from the police c++lcer;, fnd fram the
Conservative MP's representigg this sody. Until 1975, the
Conservative politicians regularty iqtrnﬁuced.the subject,
following a number Ef terrorist mufders, but it was not
until this crime dtéreased,'did_the Police Federation feel
the need to keep the deﬁ&te in the.puslic eye, by continulng
the pressure to restore ﬁn the government. The law.
enforcement agencies, and in partfcu}ar.the-Police
Federation hase been instrumental in pressing for
restoration over the last: ten years.

In the hypoti':esis for this thesis it was stated that
calls for the reintrnductiog of capila{ pPpunishment occur
loudest after a chamge of goavernment. Britain has.had six
free votes, three of these following a g;neral election.
What is interast;ng i; that even in 1974,.a1thbugh the
Labour Party was in government, there was still a series of

g
cries for restoration.

If the most recent calls for restoration are examined
parallels can be seen between Britain and Canada. Both

countries have had a change of government, and both now have

¢
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Ccn-oryntive govornménts which are known to be more
sympathetic ta the profcapital punishment lobby éroups. In
bn%h these countries it‘has been the holiceln++icers and law
enforcement agencies which have been advocat;ng the ne;d for
capital punishment. In Canada, there has been the murder of

police officers to add fuel to the debate, whereas in

Britain the law enforcement agéncies argued that crimes were

becoming more violent and that society needed the “ultimate

’
deterrent”,., Both countries have arqued that their societies

are bpcoming more vioclent, and that this violence was

manifesting itself.againsﬁ police officers, Bbth saocieties

have been experijencing the turbulence which is endemic to a
-

capitalist society as {t progresses through the
post-capitalist stage ot its development., Bath countries
have smeen that the only way to curtail these turbulent times

was to resort to stricter penalties. In Britain, this belie+t

‘was eloquently described in the 1979 election mantfesto of

the Coﬁservative party, which stressed the need for "Law qnd 
Order* 1n.a society where norms were seen ﬁo be breaking
dﬁwn.

‘Canada and.Britain‘havcloxperienced the turbulence

whicﬁ. a8 shown {n the hypothesis, is needed before a

country will conmsider restoration, and .thus have witnessed

- 1

pressure to restore.
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Neither Canada nor Britain have rciﬁtr@du:ed the death

penalty after its abolition. However in both countries:

a) There have been :r!cs for relnstatémeqt. .
b) Activity towards reintroduction is most naticeable during
and just after an election.

c) Consefvative MP's seem to support reintroduction.

d) Those who lobby most for reintroduction are the law
en*or:emont'#gencies - policemen and prison éuards.

e) The arguments used for reintroduétion ‘are the 1pcreasin9
violent nature of society, and the risk that law
enforceéent 5++icers run. )

+) Deaths 64 bnlicemen, vinlent crimes and acts.cf terrcrism
are al]l used to focus on the need for thee reinstatement of
thé penalty. ‘ C/

9! The majority of the public according to public opinton
polls seem to support restoration of the penalty.

h) Governments, while giving its members a free vote appear

to oppose reintroduction.

-
-

The analysis of the experience of eleven States and
r\ ) .
eight countries who have abolished the penalty and

reintroduced it led to the hypothesis firstly, that -
~
reintroduction {s more likely to occur following a

relatively 4hort period of abolition and if it is restored
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it is more likely to be extended. Secondly, roiatroductinn
usually occurs +o;louing a change of government or shift in
legislative power. Thirﬁly, when\::: thange of government is
demncratica{ly achleved, a saort of social turbuionce
'prompted by the prevailing social and economic conditions
and fueled by a real or imaginary crime wave is neceﬁsary
$or the reintroductiaon of the death penalty. Finally, when
there is n: éhange in ﬁcvernment, the death penalty cogld

still be r stored if there exists indications of a réa3~,

threat to !he social system.

! - .
In apglying these +our hypothesis to Britain. and Canada

1 ‘ .
it can be sleen that both of these cquntﬁies have received

pressure to|l restore the death penalty fallnw(ng a short

period of a aliiicn. Canada experienced the strongest

pressure for restoration following a change of government,

while Britai Pxperienceq three free votes immediately after
a general election, although one of these was not +ollowing
a :ﬁange of government. Both of these countries can bé ssen
to have experjienced a period of turbulence, especially
during the 1980's when focus on a 'crime wave’' prompted
lobbying group to demaqf the return of the death penalty.
Brief examination of the soclo-economic climate of
Britain and Canada in the last few decades would pcrhgps

better expose th dynamics (involved. ’ -
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Britain
The 1950’ in Britain were noted for their prosperity.

MacMillan's "You've hever had it so good” decade wWas
éhnrnctorisoq.by a growing export market, practically
non-existent unemployment and a general increase in living
standards for everyonhe. The pbs;-war Yyears were comihg to
fruition. The S‘xtion. however, were not so prosperous and
were marked by oscillations between rocosgicn and recovery
with = }toady underlying deteriornt!?n in ﬁho economic
environment. (4., p24). This was mntchyélby what many
believed was a general pinic about law and order, which was
to culminate in a law ;nd order cnmpnign'cnnltruqtcd'by the
Heath shld;w cabinet on the &ve of the 1970 election. Prior
to this dnf;.th.ro were sporadic camgaigns which, it has
been -rguog:

effectively sensitized the msocial control .apparatus...

to the pu;-lbilit§ of a general threat to the Itabilth'

of the state. (3. p222).
The 1940's proved to be éhc era which prompted the jissue of
lJaw and order to come into the spotlight and to become a
doqp pPopular worry. The 1970's saw the growth af this warry,
which, while stil]l evident in the Lnbnu; gnvornmont-'nf
Wilson and Callaghan, received its gresatest impetus when

Mrs. Thatcher became leader of the Tory Party in 1973, and

Claimed that both the Labour and Liberal governments wWere

N\
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the cause of the breakdown in social order.
~ .

Throughout 1978 and during the election campaign of 1929

the Tory leadership with its implicit and explicit

support of the judiciary and the police, proclaimed that

the victory of the new Cnnsefvative Party would result

in a restoration of a real seﬁse §+ order in spcial

life. This renewed orde;liness in social 1i¥e would

emerge, it was argued out of a combination o+ both -

~ .

morality and discipline. (17. pXx).
Law and order was a deep popular worry towards the end o+t
the decade, and became a central plank in the radical
platform o% thg Tory Party. (7. p2l16). For the first time in
any post-war election, the guestion of law and or&cr an
seen quite clearly to emerge as an important issue between
the two parties,.indeed the Conservative Pafty_was seen to
have two priorities in the 197% election. Firstly, to reduce
taxes, and, secondly, to in:rease.law and order. This point
is= quite interesting, especially whe; it can be argued that
other jissues were equally imhnrtant. Towards the end of ihc
1970's,, the British economy was suf+¢rlng a depression.
Inflation was over 5%, real unomploypont was running over
two million and industrial capital was in sharp decline.

<
Despite all this the crisis of declining markets, falling

profits and high inflation were redirected into the;

¥
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commonsensic&l grounds of authority, discipline and

control. (12. p33).

_ The Cnﬁscrbnt!ve Party proposed four specific
commitments to law and orderj firstly, and'probably the best:
well-known, was the introducttan of the Shoft Sharp Shock
which, Taylor h;s argued, was an attempt toc remoralize
individuals of the ' working class, and attempted to teach
young nffenders dilclpline.‘(17. p28).;Secandly, they
proposed a.commitment to a wider range of sentences;.
thirdly, a commitment to tougher immigration laws, ;hd,
finally, they proposed that there should be a free vote on
hanging. ; -

Votes nn the restoration of the death penalty ‘were not
uncommon in Britain prior to 1979, what was unusual was that
it should be an election issue. Thatcher, by stating that
there would be a free vote was a reiteratiné what had been
forceably proposed at Tory Party Conferences and was shﬁwiﬁg
her stance against liberal patrician Toryism. (5. p21). With

—_—
‘..

public opinion running four to one in favour of restoration

.\

and by’;ho capital punishment issue being an "ambiguous
__\-_/ * ‘

theme", the commitment of the leadership of the Tory Party
was to“an early free vote in the House of Commons. This

commitment was widely interpreted ag being equivalent to

promising its return. (18. p229).
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The issue of law and order and the recent debates on
the death penalty were introduced into the political arena
by the Conservative Government, under the leadership of

Margaret Thatcher. A new style of radicalism has\'been said

. to have developed over the last ten years, some have termed

{t "Thatcherism®". This swung back to justice has been
accompanied by declining economic canditlonﬁ in Britain, the
most sgvere consequence Df this being unemployment which was
not curtailed through the Seventies and has contirnued ta
grow through the Eighties due to the decline of the heavy

’
industries and the falling rate of productivity amongst
workers gmplayed in th; manufacturing industries,

The radical Conservatives introduced a néew style of
right-wing politics into Britain, which séres:ed the
impartance of moral values, (paréiculnrly the value‘of
individpgl e++or£) and believed that morals could be
returned under the rule of law. Thatcher's rhetoric
c;n erning the importance of Victorian values was
we'll “received and gquoted by the popular press, as Was her
argument thuat we all needed to suffer a !1tt1¢ in order to
put the nation "back on its feet®. The New Right developed
in Britain by tightening up the criminal justice system,

giving mD;Q puwg{ to the law enforcement bodi;\, stresming

the need for a return to traditional authoritarian methods

.
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in the school and home and Bytopon attacks on the "enemies

of in:lal order™ +foOr ox.nplo,'Trnde Unions, and welfare
scroungers, and an increasing criminalization o% this
group’s activities. (12. p35-4). The New Right under the
leadership of Thatcher also prompted two of the mélt
detailed debates on capital punishment. m“
Canada

[y

As Canada did not abolish the death penaity until 1976
it can hardly be said ihat she has evidenced a number of
different calls for the return nf‘this punishment. Indeed,
as has beean shown, the only really i;riqu- pressure for

¢
restoration occurred following the September 1984 federal

election when the Conservatives gained office for the first
time in fourteen years. Recent arguments for the rpstératiaﬁ
of this pinalty have focussed upon the number of policemen
killed, and'lndtod. the maiﬁ lobbying force behind this
pressure has been ;h. police officers. |

fh, social, political ﬁnd economic climate in Canada
dufing the 1970’'s cannot be said to have been in a docl}no

to the same degree as Britain‘s {there are, however,

. tremendous problems when trying to establish a national

picture o4 the Canadian economy due to the regional and
provincial variations). In 1979, Canada had an inflation
rate of almost 10% and unemployment was running at 8%. When

compared 1hto¥ndt1onally it cannot be sald that Canada was

-~ .1. . ‘
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experiencing any anxiety cyef'her econamy, especially when
in 1976 the G.D.P. +or Canada was the third highest in the
world, uallg the level! of affluence in Canada in 1979?
continued as one of the highest in the world. (18. p289).
Opinion peolls cnnducged during the 1979 élection sh;wed
cr;me and deliquency was thir& behind inflation and
unemployment as priofity issues, and at ccnsfttue;cy lév;ls”
capjtal punishment was an issue of populist mabillzation.‘lt

would thus appear that Canada up until 1979 was not

suffering from a péficd of serious economic decline., (12.

p37).
Canada as a nation i{s extraordinarily wvulnerable to
] . ' .

market changes as 48% of her ecornomy is foreign controlled.

This, factor coupled with uninterrupted decades of state

-

: o o
policies consenting to economic inferiorization has meant

that Canada, over the recent past, has been exposed to
exéremely higﬁ United States determined interest rates,. .
branch plant closures, record unemployment and in+lation;
and a weakened currenc?. Gross natlonal'produét and energy
reserves have dropped, bankruptcies have riéen, and the
federal budgetary deficit for 1982-83 has been estimated at
twenty million. (12. p38).

Witth this decline in the economic pusition of Canada,

there has also been an lncrease in crime, especially vialent

L

-
1
i



»} crime, Fhis poiht had been reiterated by the police labby

groups throughout the 1980's and before, but was

-
-

particu!a?l& Jo:glized in 1984 whén Canada witnessed tHe
most serious pressure yet to restore tme‘death penalty.
" . However, it was nﬁt én imsmue taken up readily during the
1984 election, and only became topical after the election.
The growth of the New Right form of politics in Canada;
although not as easily recognizable as it is in Britain, can
. still be seen as to have occurred. Ratner and McMul}en have
arqued that even before_Mulroney the Liberals were conscious

+ .
of the provincial nature of the count{ry; & courntry which was
1Y

characterized by divisions in the soclial and national

.

cultures:

-
Recogqnizing its inability to present itself in the

-

embodiment of the national inteéest... the libhaprpzl

custodianship of the Canadian staie is attempting to

ensure hegemony through the covert elaboration of a

-

"contrel étrategy aimed at enforcing a narrow state
interest of what constitutes legitimaze opposition and

dis!gnt.v

Pol'ice powers have been extended due to the

ro:émmendations of the MtDonaldAand kqable commi=sions,

. while at 'tbo same time state expenditure of health, welfare

and zocial services has been decreasing. State control has

o
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increased, althougsh not through the encouragement of public

a
sentiment as in Britain. Indeed, the modus operandi of the

New Right in this 'Ordér in Council"lhal been to produce

moral panics by de:ree{ and afterwards bid for legiglmatrnn

+romrthe established civic institutions. (12. p40). Thus

although the New Right has developed in Canada, it has done

s0 in a more subtle way, it will be over the Mulroney'y;nrs'

that a real growth, if %ny at all,-uill occur.,
Any.social‘problem,\énime'inciuded, is understable only"
if it is seen within the +ramewor% of the 5Dgi;1
e&nnomic and polltics! sStructure of the society. We are
cbnvin:ed that the problem of crime... is really the
problem of apitalist society. Consequently, the crime
problem... canhot be solved within the context ot the
political economy of capitalism. (10. pl7).

The énalysis of the recent politlcalland economic’
history of Britain and Canada, shows that both these
countries witnessed the érnwth.g& law and order and the New
Rigﬁt, in conjunction with what must be seer as
deteriorating socio-economic conditions. This finding
reiterates the view of th; hypothesist that social, odnnumlc
or political turbulence need to be present betore a country

consjders restoration vof the death penalty, and clenrly) N

Britain; and to a lesser extent Canada have both reswntly
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been suffering +rom this turbulence. If the issue is seen in
a more wider spectrum it is possible to ask what is meant by

“law and order*. Kettle has ascertained that there are two

aspects to this philosophyt firstly, it is a policy area

covering crime and justice, and secondly, it is a much
broader idea of attituae, even a sanction: a belief in the

practice of discipline, of attitudes in the home, street and

\ )

workplace. (7. p218). . . W

But why is it that Canada and Britain (as well as other
o

post-industrialized nations such as the'UnitednStates) have

experienced this drift to law and order? Why has the .

rhetoric become so popular during the eiecticn campaigns,

when it could quite easily be advanced that 1n+lét1un and
unemployment are mqre premsaing prnbleﬂs? More specifically,
why have they experienced these cries for the death penalty?
Marxist philosophers offer a piausibre explanation when they
argue that the.atéenpinn paild tc‘law‘and order is a direEtk

result of the crisis of capitalism in post-industrial

societjes. Capitalism, by its very nature needs inequality,
inlogurlty and competition to drive people to higher.and
highor levels of.productlvity. Capitalism requires=s an
industrial reserve army which it can draw uson in times o+
need, and uhich'it can reject when the work is not - |

avallablie. The crisis of capitalism has evolved along with

4
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the rapitalist mode of production. The bourgeoisie have used

the industrial reserve army at'times of need, but

*ﬁ:reasingly there has been no need to employ this group,
and thus the ranks of the 1umpen~profetariat have swelled,

creating a potentially "dangerous” class to threhten the

.

advanced capitalist state. Capitalism is suffering from a
crisis of social reproduction in that the capitalist mode Of

production cannot generate anvything like a sutficientl]y
. K ] ()’@ . ’

T~
large number of employment opportunities for youth, and
consegquentlv the size of the dangerous class increases. (13,

p22). The signs of the crisis are known to be economic
-

slowdown, coupled with the dual threat of inflation and
unemployment, (&6. p%?) - signs which have already been
identified in this 'studv. The consequence for the capitalist

state is to take some action to control this potentially

.

dangerous class, while at the same time drawxnﬁ“attent!uh

away from -the issues of inflation and unemployment,

.

situations which have been created by the state, and which

many individuals would be concerned about i+ the stafe had

not been engineering endugh to direct attefition onto the

.

need for law and order.

1

By undertaking this careful pyﬁy the capitalist state

is able to justify an ever—-increasing . number of control

\

measures, arguing that they are required to control crime.

-
.




144

Therefore, in the recent past many of the industrialized

nations of the .world have developed a new radical fnrm,c¥r

- - -

conservative politics, often called The N;w Right.
The swing to the right is not a reflection of the
. :rls;l: it is a response to the crisis, (4, p23).

To be nblg to understand thé d§ve1ap;ent of this new
form of politics It is necessary to msee it in alfar more
global +a§hinn, than the analysis above underthkes. I one
draws attention to the ber;od o+ thg Sixties it‘is‘ﬁossiale
to see that this era has been characferized by its
péﬁmissivo nature. It was during this time that there was a
grawth in t;;J;olitlcnl and permissive society, which was
helped ilcng by students demonstrating in Améri:a and
elsewhere against the war 1H‘v+fjnam, liberation efforts by
blacks which challenged the cherished noticns ot equal
nppnrtuntt}, chganized struggles by women and other
e oDppressed grcuﬁs, and by thé questioning of the
_julgi#ication of pnlit{cal‘repressibn in the name of law and
order. (8, plé6B). The Sixties alwso saw the passage of what
has been deemed "permissive legislhtinn' on homosexugl
boh;vicpr, abortion and prdsiituticn. The criminal justice
;Vitem wns‘nof =0 far,ﬁ;moved a3 to not be affected by the

beliet in the rehabilitation and reform of the offender,

with the bl.mn'for a criminal’'s aétians being placed partly
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an Himsel+.ana partly on society. It was believed that the
offender could be "corrected" and returned to society, and
it was this paolticy which was followed up until the 1970°s.
At ‘the beginﬁing 0f thz Seventies there was the growing
concern that msex education. the public display of
pcrnggraphy and non-violent demonstrations affected what has
been called "social legitim;cy“. and discussions ensued
which saQ the New Right fhinkers consistently arguing N
against these programs, and bthers which they saw as
threatening. (18. p2%97), THé economic crimsis of tge
Seventies also began to make the rehabilitative moéel
indefensible, and with this factor commiément to the belijief
in rehabilitation qguickly eroded. (9, pB).
It is vital to illustrate that al£hough maay of the
developments of the Sixties could not be seen as law and
order issues, through the Sev;nttes they were increasingly
drawn into this arena. The moral crusades of the Si¥t1e§
were superceded by-law and ordet campaigns. (3. p3). The
growth of the New Riéht meant‘that certain factors were
focused uéon, and primarily these were to do with law and
order. The New Right argued that more policing was needed,
tougher Qentencing, begter famil; discipline and that tho;o

was a threat to ordinary people going about their private -~

business from thieves, muggers, etc. This langyage af law

\
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and order_uas-nustained by what lellhas termed “"populist

mornll:ms;.
It is where the syntax of gonod versus evil, of civilized
and uncivilized standards, of the choice between anarchy

Ly and order constantly divides the world up and clasusifies
it into its appointed stations. The,play on values and
on moral issues in this area is what gives to the law
and order crusade much of its grasp.on popular marality
and common sense cunséience. (4. p37).

The new Right advocates illustrate that there had been
an 1ncreasg in crime, and believed that this Was a result_of
the inexplicable and misgquided permissiveness of the‘legal
aystem, (1&. p83%). In focussing on this type of crime their
attention was diverted away from white caollar or victimless
crimes, believing that predatory crime makes difficult or
impossible the maintenance of “meanihg+ul human communities”
and that 1t'15 this type of crime which affects most
citizens. (15 pXIX)., Although prior to the early Seventies
there would hav;‘been l1ittle support from the academic field
that the crime {ssue ought to be directed solely at street
crime, the 1970's saw criminologlists su:hlas Wilson and Van
den Haag adding their aythority to the notion that street
crime wasx more prevalent than other type!'of crime;

Related to this was the creation Iin the early Seventies



theorists engineered support fpr more stringent control
strategies by creating a moral panic from the qrtqcfbrqblcm.
(9. p21). During the grﬁwth of\ the law and order Yéﬁby
groups, moral banics were created by the media, fﬁoth'
behest of the primary definer n t.nnly to the existence of a
threat, but also to the mobiliza 16n of the control culture

against such a threat. In this wa the support of the

. . ’ b
population at large (s seen as evidence of the need for mare

intense activity by the control culture, 'and consequently,

the growth of law and order ovccurs. 1l takes the example

of mugging to show how a moral! panic develops, and is
maintained often without justification,\ as an actual crime
is not as wWwide spread -as the media, or theed the law
enforcement agencies would have us beljieve. (3. p3),., As the
New Right politicians have begn involved in an extension of
policing and an increase in the number of police afficers,
more crime has been "discovered" which add; fuel to these

crime panics.

Viclent crime was also said to be on the increase by

. hS
the New Right theorists, with the growth of terrorism

prompting wide s;ale action. Terrorism in Britain hl§

1

campel led a tFnined police response some of whl;h, i+ it

had not been for terrorism wWould not. have developed. There
! 4
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is no real doubt that the response of the Right to terrorism
penetrates beyond the threat, and was indeed developed
before the threat materialized in the 1970's. (?). Clearly,

the worry of terrorist activities increased the growth in

.more sophisticated control measures to react to this belief,

in particular it was the police who were becoming more

a
"

politicized HhEé théy (uner bressure from Parliament)
reacted to the problem of terrarism.

In interpreting theae events Hall has argued that there
are three “"thresholds® which from the point of view of the
control culture, cause the law and order lobby to act.

-~

Firstly, there is the threshold of permissiveness, which is
threatened by libertarianism} secondly, the threshold o+
extreme violence causing a concern about our ever-increa;lng
violent society, and? thirdly, the threshold of legality
which describes the point at which action begins to'be
sanctioned by the control culture. (3).

The New Righi saw the increase in street crime,

violence and terrorism as a result of the liberal politics

of the Sixties, and as a direct result of the breakdown o#f

"soci{al control and social order. Therc+ure..}hey advanced

the need for tighter, stricter control measures. This spiral
effect started in the late Sixties and has been developing

through-tho moral panic stage to a general panic about

- L



149 e

soctal order and consequently, the law and order campaign.

The law and order campaigners seem to have sensitized the
social control appiratus of the;medig to the possiblility of
a general threat to the stability of the state. Minor forms
of dissen} seemnm to have provided the basis of 'Scapegoat’
events for & jumpy and altered Ecntrol culture, and this

progressively pushes the state apparatus into a more or less
L
permanent 'control’ posture. (3. p222).

This action has meant that there has been a growth 1n
the criminalization of certain activities, which were

previgusly not thought of as crimes. Criminal definitions

- T ——
are a most powerful mean=s of social control, and can be used

) - .
to control actions which conflict with those whorcreate the

definitions. (11. p316&). the criminalization of ‘certaine®

actions an increasing number f pecple are drawn inta the

H

criminal justice web and were subject to these more

stringent control strateqies.

The need far social control is twinned ‘with a movement
. ’ LN ' i’
which streasses the need for soctial order, and, in the case

-

of Britain. developed'pr;nr to the 1979 election campaign,
when the Tories assertéd,thht a renewed orderliness in
social life would emerge out of a combination of ,both

morality and discipline - those factors which have been
, . : )
wittled away in the recent past. (127. pXx).

~

LY
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The stress on individual responsibility was one of }he
core issues to the New Right. wilsnn, a very prolific New
Right author writes: -

nbjoctive conditions alonjy/ﬁhcther demographic or

economic cannot account for crime increases,..

lubjocfive forces, ideas, agtitudes, values, playved a
L g

greater part. (19. p207).

The result of thi; ﬁentnlity iw ihat the criminal ;5
portrayed as ev;l and aobvicusly responsible for hisAcFime.
There i's & return to basics, with no room for any thought as
to whether the state owes the ériminal any remediation of
the conditions that led him to crime. (13. p44). This
1d¢nlo9y of individualism has thi effect off blurring the
issue of clans, as frequently it is the +a611y that is
blamed for the character a% the offender, and is criticized
for not n--erﬁing enough authority or discipline on the
child. But this need for authdrity ana';;scipllne_is
frequently taken a step further. Due to increased crime
rates the cnpitnlilt state argues for fur#hor increases in’
social dllcipllno, and, because it offers no other
explanatiaons or remedies for the c‘u--- of crime, it
heightens attention to this need for authority and in so- '

'dning, received the consent to construct authoritarian

programs. This preoccupation with the need for authority is
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seen as a way to combat the social disorder which has been
experienced in many westernized democracies and which has
been attribgted by the Right to the decline of traditional
culture, the lack of moral education and even the
*"population mix*. (17. p?).

There+oﬁe,71t can be smseen that as the New Right has

grown it has developed its policies to adopt social control

-

and to establiéh authority, ighnring the real crisis of
capitalism. The crusading issues of the Right have been

identified as concern over the excessive leniency towards

-

law breakers, that the rights of the cffenders wer? greater

-

than those of the victims, the erosion of discipline and
L]

authority,'a resentment over the cost of crime and an
abdication of resposibilities by authorities. (1. pGlJL The_
Right has sometimes been termed the “Justice Model"”, am it
argues for increased justice and, indeed, in the recent

-

past, it has been possible to identify definite actions

which demonstrate the New Right’'s ph}losoph; and how it has
implemented its pn;iifes, and has extended the use of
puntshménts. A hardening of penalties for those ?ho are
téought to be unambigquously guilty of their crimes, is one
5ucr; policy, while the Kantian philosophy tha.t it is morally

right to meter out proportionate punishments has been,

extended. (9. pll).

1
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.\ Undoubtedly, the law and corder lobby has been one of

the most vocalized nlpo:ti of the New Right's moveméﬁl,

»

although its roots can bp traced back to before the full

dimensions of the economic recession were realized, it
t . & e N
certainly has received a shell odf populist support which has

resulted in th' law and order crusade, as well as a number

of more specific crusades. But why has it received wuch
Nld;“ICll. luppo}t? Marxism again fopf”:‘plausible

explanation. —

As individuals have been subject to ever increasing

changes in their life style and in the capitalist gspciety
which th:? are part ot, thay are able to quieten their:

anxieties by adopting the philosophiesn of the New Right,

~wWhich proclaims a need for a return to traditional

-authoritarian methods. As the New Right argues so simply and

well that the experience of crime, theft and attack are the

result of the lack of authority and!breakdown of traditional

.Culture, and as they offer no other remedies for the

- W
LN

underlying causes of thilo actidns. the Right welds people
to the need for authority. (4. 37). Support for these
Policles cames from the lnc;nl cln;-os-thnt are insecure
econcmically and socially, pnrticuln;ly the unompioytd, .q
working class and lower middle Class, as it is thcne.groups

who are most immediately affected by cycles of boom and
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slump, inflation and unemployment.
The capitalist.state in crisis has been able to sell * ) \
the need for tighter contreocl, it has argued successfully

that the turbulent socipo-economic conditions which many

iaduals are now facing is the result of a lack of

authority, of the decline in trédltlonal values, of a
breakdown of control. By successfully marketing these

beliefs to the population en masse it has diverted attention

away from the economic problems of the crisis and has given

o

the people a justification for ?ﬁe eqér—increasing control

strategies. We have been witnessing an age when there has

: ow . ,
been the conversion of an economic cFisis imto a political
.crisis, where socially vulnerable “target g3roups” have been

\

held responsible for the slippage of sccj?I conirol, wher e
increases in crime are portrayed as evidénée for further
increases iq social dtscipline, police power, and state
expendlture_cn law and order, and have been i{implemented by
governments who have been dempcratically elected by a

poaﬁlatian that wants to see these controls. (l7. p210). .

In times of political instability and economic

~

’

uncertainty people are !jkely to become more punitive in
their attitude and more repressive in their approach tc‘
criminals. They are likely to look for scapegoats which can

be blamed for societies’ 111s and on whom they can project .
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their own sentiments of hate, fear, anger, hnstiliiy and
. L

[y

frustration. (1. p82). The Seventies and Eighties have been

ptriuq: of such instability.

Is_it, therefore, any wonder that Bfitain and Canada
have both experienced cries for the re!ntréduétion of the
death penalty? As has been shown above calls for capital

punishment or, indeed, any increased use of punishment are a

€ =

rational response to a belief that there has been a

breakdown in soctal cohtrol. The aboclition of the death

~

penalty has been egquated in both Britain and Canada with the
progressive undermining of authority and tradition, and thus

honesty, trust and respect for possessive 1ﬁdividua1i5m in

the social order as a whole is also undermined. (18. p305) .

The pra—capita{%ﬂunishpent lobby groups have,attribdied any

increases in crime td.the unavailability of this sanctidn.

The stat

.

e is seen as being too "soft* on offenders, and all

the time pressure mounts for this punishment, always with

-

the justification that it will reduce violent crime and

T

restore society to some romantic notion of how it used to .
be.

The pro-capital punishment lobbty groups are those
‘ L
which, by their very nature ére':onmervative in their views.

-—

As tholgnlitical.ch;ervative conscience has taken a

r

definite shift to the right it is these bodies that have

* ‘
0

been arguing more fervently for clpital punishment. As the
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political power Ewqu to the right in Hri;aln . 1979 and in
Canada in 1984, it was these_grcups which recognized that.
Parliament now hausgd‘politicians that were more sympathetic
to their views, and_:onsequently the stage was set fOor the
capital punishment i;sue to re-enter the spot lighi. It is
theQIDbby grnups,.and in particular the police @or:g that
call ;or measures of social control, but they are backed.up
by many indivi&uﬁls who durlng periods of economic crisis
have increasingly precarious lives and who backed tighter
cn;trnl measures. (13. p36). This study has shown that in
both gCanada and Britaiﬁ it has overwhelmingly been the
police who have been lobbying +or'the death penalty and
that, in both countries public opinion over the last twenty
years has continued to favour the Qfath penalty atter being

I3

reduced in the 19&0°'s.

The cr?es for :aﬁital punishment.are just an exteﬁsion
6+ the law and order lobby group’'s policies of tighte;
controls and harsher pen;lties, and have come duriﬁg the

. o
crisis that capit;list states have been experiencing éo an
ever—increasing degree over the l;qt tgc decadewn. As
governments have to deal increasingly with staggering
numbers of unemployed and a declining economy - the
ﬁonsuquences of a‘capitalist society which has grown out of

>

control - the Right will have toc show that it is seen to be
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acting, and so will ease the tensions gmoﬁg the population /
by ﬁf+ering 'shadﬁw rather than gub:tanqe'. The ) ' <{
reintroduction of Lhe-death penalty will be one of the \
shadows to appedsa the‘popdlation, and thus is dgbated. (5.
p21). |

Cries +or capital punishment can be seen, to use Hall's
. . - ) . TN

analysis, as a response to the crisis of hegemony. Hegemony .
secures the long-term social :onditiéns for the continuing
reproduction of capital, but as some writers bave noted, ' -
duriﬁglthe recent past there hashpeen a move from consensual
to & co;rciv; managemeqt of the clas% struggle by the
capikalist*statd. (3. PZlB). Whereas in the early part of
the S!xties_the crisis of capit?lism was undetected, by the
beginning of the Seventies i; wWas seen to be a problem. The
growth of the Right, and in particulgr the Law and Order
lobby became increasingly veocal in legitimizing the state's
increased lnteregt in the law, and in exercising "informal®*
conErol Ly use of law enforcement agencies. The cries +o?
c;pltal punilhme;t are.ju;t one concrete example the
crisis of hegemony faced by advanced capitalist sgcieties,

Britain, and, albeit to a lesser extent, Canada, have
both been faced with growing unemployment statistics, ‘and an

inflation rate which is above a ﬁolcrable level. In this

way, they have both experienced a crisis in hegemony as _
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their advanced capitalist states have suffered under the
strains that are inherent to this mode of production. As

these two ills have grown, and with the knowledge that they

are‘powerless to“act, the state in these western democracies
[ - . ) .

—

has focused increasingly on the growth of violence and crime

. L
and has argued for the need for control, discipline and

-
Ny

authority. The tensions caused by a capitalist state in
crisis is seen by masses to be the result of a lack of this

caontrol and a decline in the traditional values, so the

newly elected Conservative governments have not suffered a

opposition to the implementation of their policies. Support

-

for the New Right has gsnowballed with individuals becoming
increasingly aware of the Srisis nature of discipline rather
than the crisis of capitalism. All these factors have led to

a cry for tighter controls, increased discipline and

stricter penalties. A consequenco'af this has been calls +for

the restoration of iho pen;lty of death. ' | -W
The Nineteen countries and States that have reltnr;d

the death penalty have done so following-.a period of

political change and instability. Both Canada and Britain,

.

two other_recently abolitionist countries have wttnpsst&

. ~ )
: . ) .

pressur® to restor®-fpllowing simi periods of

——-\ \..__________..;—-._\

~

. - .
instabiiity. The cries for the restoration of the death

4 &7

penalty cannot be seen just as a reflection to the increase
!
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itn ;rime, the analysis must golbeyond this simgllstic
interpretation and consider the wider socio-economic.
situation of the country involved. When this'analysis is )
undertaken it reveals that the recalls for capital

punishment are the rational! response to a capitalist country

in crisis. As wWe witness the steady decline of the

capitalist mode of production across the Western world we

.

must expect to see an increasing number of countries

-
o

debntlng the death penalty issue. Sellin has claimed that it

is the emotional climate of a country which will influence

—

its abolition. Likewise it appears to be the emotional

climate of a country, an smotional tllma;e which has been

) ]
influenced by the economic, pclitiﬁal and spcijial state of

!
that country which wil]} dctermine,whether there are to be

/

pressures for re-turatlnn, In bo#hlBritain and Canada,

/
public opinion polls seem tp indicate an increasing
propartion of the public favouring capit;l punishment, and
vet with all this withstanding qhe death penalty has not
been restored. The question is +hy.
“'Tho research on Canada and |Britain has.shown that'the

ma!n'prol-uro behind the r-stnr*tlnn of the death penalty

has been from the law entforcement agencies. Althougﬁ public

apinion is msupportive of the deith penalty it rarely becomes

organized into a powerful lobbyi g group. Likqwise although

\
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members of the ruling party in government are seen to be

supportive of thq death penalty, the gcﬁernmont it|;1+ has

been against it. This study has shown that the main lobbying

group, the police officers, have not been powerful enough to

affect change in society and to use Roby's formula, have

i

failed to obtain the power neededryecause they have not had:

1.

An awareness o+ the varipous actions taken and to be taken

in the formation of law. .

They have failed to recognize the importance of thglr’

actions to their ipterests.

They have‘not had the ﬁro?essiona! expertise.

They have failed to sustain active public, fihaﬁtial and
political support.

They have not held sufficient persaonal ch;risma, or
witheld support from a significant actor. {(The
pro~abolitionist camp). (14. plo9}.

The law enforcement agencies have, as a labby group,

been on their own and have not been powerful enocugh to exact

a change in the law. F&rhaps the abolitionists mn9 also have

. .

been jinfluential. Citizen groups, academics, lawyers,

Y 4

politicians, the Anti-Capital-Punishment group, the church

and rollgiobs'leaders have all spoken put against the death

a

‘ penalty, and it may have been to those'groubl that the

politicians have been listening.
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The ultimate decision to reintroduce the death penalty

will always rest on the shoulders of government, and a

government, vwhen making the decision as to whether or not to

reintroduce the death penafﬁy, must decide what

far

.

reintroduction would do to their Kold on power. Even though

they may realize that most of the population want the de&th

penalty, when there is really only one interest group which

is consistently pressyring for 1t, and when this interest

group is seen as not holding a great déal of power, they

will not alter their legislation. This is particularly true

when there are a humber of influential lobby groups fighting

P -

against reintroduction.

In conclusion to this study seven points have to be

stressed:

1.

utthﬂ:shlitinn, the question of the death penalty does

not get re ved,

Cries to restore the death penalty are raised from time
to time.

The retentionist lobby %s usually the police.

Crime wnvel,‘which can be either real or imaginary are
used to jﬁlti#y the arqguments for restoration.

A period oi turbulence,'be this social, political or

economic, can produce a right-wing movement which will

promote the reopening of the debate and even a8 veiled
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election promise of restoration.

&. The +inal restoration is the decision of the governmqu.
'7..The factor which influences a government's decision ta )
restore will be their retention of political power. The
interests here are two-*old;-firstly, the direct threat
to thei} power, and secondly, the relative strength of
the at;olitionist and *tenticmist lobby groups.

The Governments of Britatn and Canada have bct:\*qlt
that the threat to their power is not significant enough ‘to
justify restoration, however this belief may not always
exist, and if it were to changé we should perhaps naot ‘be éoo
surprised when the death penalty is returned to the statute

books.

,L;.
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This study attempts
Britain and Canada would
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