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Much of the natural resources in Latin America can be found in lands inhabited by the Indigenous peoples. Exploration and extraction of these resources have a significant impact on the lives of these peoples. Yet, despite the presence of international covenants such as International Labor Organization’s Convention 169 on free, prior and informed consent or consultation, the opinions and views of the Indigenous peoples are often ignored by the Latin American States in decisions regarding the exploitation of natural resources. This deliberate neglect has had serious negative consequences for the Indigenous populations. 

The purpose of this research paper is to analyse the differential experiences of consultations among Indigenous groups, the State and extractive industries in three Latin American countries – Bolivia, Peru and Guatemala. The specific research question it seeks to answer is: What lessons can we learn from previous consultation experiences and other alternative models and literature on negotiations that can be used by the Indigenous peoples in Bolivia, Peru and Guatemala to ensure that the extractive processes result in benefits for them? These alternative models included the Canadian Indigenous community experiences, the deliberative democracy theory, the principles in business negotiations and negotiating guidelines for multinational corporations and international organizations in dealing with Indigenous peoples. 

An analysis of sample consultation experiences in extractive industries in the three countries suggest that the practices that produced a positive outcome for the Indigenous groups are those that allowed the Indigenous groups to exercise the right of self-determination, afforded them decision making powers, and ensured that their voices were heard. However, in contrast to the Canadian experience, the Latin American situation was marked by a more unequal power relationship between the Indigenous groups and the governments. Achieving the Canadian model of legislated mandates and legally binding recourse mechanisms would be a long-term aspirational endeavour for the Indigenous populations in Latin America. In the meanwhile, these Indigenous groups could better their negotiating positions and make their voices count by finding influential allies that can sway governments and public sentiment including international and domestic civil society organizations as well as environmental groups. Involving the media in order to create a transparent consultation process can also push extractive industries and government departments to respect Indigenous rights and customs. Engaging the judicial process is another option as are public demonstrations. 
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[bookmark: _Toc333751854]Chapter 1: Introduction
The extractive industry provides natural resources that are essential to our way of life, survival and the functioning of the global economy. It involves any process that is used to extract raw materials (oil, gas, metals, minerals, etc.) from the earth that can then be used by consumers (Business Dictionary, 2016). Expansion of extractive processes can contribute to economic prosperity and potential development, while, at the same time, causing environmental damage and increasing conflict over the control of the resources and their dividends (Evidence and
Lessons from Latin America (ELLA), 2013). 
The stakes increase when this extraction takes place on Indigenous land. Not only is the relationship between Indigenous people and nature altered but also their entire existence is threatened (Barelli, 2012). Often, the Indigenous groups have no option but to take extreme measures and engage in direct subversive actions in order to be heard. In an effort to avoid these conflicts, the International Labour Organization’s (ILO) Convention 169 (C169) articulated Free Prior and Informed Consent (FPIC) or consultation as a basic right of Indigenous people in an International Legal Framework in the mid 1980’s (Hanna & Vanclay, 2013). Most Latin American countries including Bolivia, Peru and Guatemala have ratified this convention (ILO, 2012). 
However, in practice, these countries are not implementing FPIC principles or engaging in consultation to the extent dictated by C169 (Barelli, 2012; Garavito, 2011; Hanna & Vanclay, 2013; Salmon, 2013; Schilling-Vacaflor, 2013; Schilling-Vacaflor, 2014; Sosa, 2011; Szablowski, 2010). Where consultation takes place, there seems to be a wide variety of ways in which it is undertaken, none of which involve a veto power for the Indigenous people to reject or accept projects (Szablowski, 2010). Moreover, the ILO monitors the implementation of the convention through supervisory bodies and interval reporting that ratifying countries commit to (ILO, 2010). The ILO lacks a binding enforcement mechanism, and thus, cannot force States to implement FPIC or undertake consultations (ILO, 2010). 
While, there is a significant amount of literature regarding the process of consultation in the context of the extractive industries and its outcomes, there are limited references about the comparative effectiveness of consultation processes in different countries. There is also a lack of synthesis of best practices in consultation that can be used by the Indigenous groups in their negotiation with the extractive industries. The literature does not seem to provide a holistic understanding of the broader set of relationships that are involved in consultation and agreement making between extractive industry companies, the State, and Indigenous communities (O’Faircheallaigh & Ali, 2008). This includes relationships with the State in terms of service provision and land claims, the media, the Indigenous groups and trade unions (O’Faircheallaigh & Ali, 2008). An analysis of these relationships is crucial in understanding deviations between the spirit and practice of FPIC and what conditions would be necessary for FPIC to be enforced to its full extent, for example, in areas like land rights and legal enforcement. 
The purpose of this research paper is to understand and articulate the differential experience of consultations among Indigenous groups and extractive industries in a set of Latin American countries. It seeks to do so within the context the broader relationships that exist between the countries, the extractive industries, the Indigenous communities and other stakeholders. The specific research question of this major research paper is: What lessons can we learn from previous consultation experiences and other alternative models and literature on negotiations that can be used by the Indigenous peoples in Bolivia, Peru and Guatemala to ensure that the extractive processes result in benefits for them? 
The choice of the three countries was based on the characteristics of their Indigenous population, their frequency of consultations with extractive industries, and the availability of evidence about them. The other important factor was the different “consultation” contexts in each of these countries. This allows for identification of best practices across different conditions.
More specifically, my research will include the comparison and analysis of the intent of FPIC against the actual consultation methods and their outcomes in the three countries. The research will also identify recommendations from other sources to be used in combination with identified practices for Indigenous populations to employ when engaging in extractive industry consultations. A successful consultation will be defined as one where there was a positive outcome for the Indigenous groups and where these groups gave consent. 
This paper has five principal sections. Chapter 2 presents a review of the relevant literature on the rights of the Indigenous peoples and extractive industry consultation processes involving Indigenous peoples. Chapter 3 provides examples of consultative processes in three Latin American countries - Bolivia, Peru and Guatemala identifying best practices and the use of FPIC taking into account each country’s context. Chapter 4 analyses consultation processes in other contexts including the Canadian experience, deliberative democracy theory, business negotiations, and guidelines for multinational corporations (MNCs) and international organizations in order identify elements of negotiating strategies that could be useful to the Latin American Indigenous peoples. Finally, Chapter 5 attempts to synthesize the lessons from Chapters 3 and 4 to provide action recommendations for the Indigenous groups so that they have a better probability of gaining a positive outcome in their consultations with the State and extractive industries.  
[bookmark: _Toc333751855]Chapter 2: Literature Review of Extractive Industries and Consultations with Indigenous Peoples in Latin America
Latin America is a resource rich region with many MNCs, including those from Canada, interested in extracting the resources for economic profits (Sagebine, Lindsay, Campbell, Cameron, & Smith, 2008). These industries employ extractive practices that have significant implications on the environment and local people in the region. Some of these practices can result in positive economic growth. But, other practices—such as the use of toxic chemicals—can lead to damaging health and environmental issues (Sagebine et al., 2008). Local and Indigenous people feel these negative effects most often (Haalboom, 2012). Actions of some Latin American governments whose priority is economic growth even at the cost of environmental and social degradation of their countries, further exacerbates the negative impacts of the extraction process (Sagebine et al., 2008).
Indigenous peoples in Latin America and around the world have a strong relationship with the land around them (Barelli, 2012). This relationship is not only for survival but also includes spiritual, social, cultural, economic and political aspects (Barelli, 2012). Many of the natural resources that extractive industries seek are located on traditional land that the Indigenous peoples inhabit (Barelli, 2012). However, the Indigenous peoples may only own the surface rights to their land (Barelli, 2012). This is because the subsoil rights are typically owned by the State in Latin America (Brunch & Loarca, 2013). Thus, conflict is often inevitable as the Indigenous people fight to protect their lands from exploitative and damaging use by the State and extractive industry (Sagebine et al., 2008). Traditionally, Indigenous peoples have received little recognition of their rights and relationship with their land, and as a result have faced massive deterioration of their lands as a cost of economic and industrial “development” of the country or the region (Barelli, 2012). 
Fortunately, international human rights bodies like the United Nations (UN) and the ILO have created and expanded legal principles for the protection of Indigenous people (Barelli, 2012). These laws and conventions attempt to defend “the right to self-determination and the right to collectively own ancestral lands” (Barelli, 2012, p. 2). However, there are still significant debates surrounding the actual meaning and methods of preserving and protecting these rights. These debates have resulted in loopholes in the international laws and conventions that are being exploited by States and the extractive industry (Garavito, 2011). 
The main concept involved in protecting Indigenous rights in terms of the extractive industries is that of FPIC (Garavito, 2011). FPIC describes the “engagement and decision making in which the free and informed consent of an Indigenous people is obtained in advance for a course of actions” (Szablowski, 2010, p. 111). FPIC recognizes the consequences that the Indigenous people have endured due to the actions of the extractive industry and advocates for consultation involving negotiation between the company and/or State and the Indigenous people (Szablowski, 2010). This is done in an effort to eliminate adverse consequences prior to the commencement of a project (Szablowski, 2010). 
The concept of FPIC can be better understood by deconstructing the various words it employs. For instance, 
· ‘Free’ implies no coercion, manipulation or intimidation (Barelli, 2012).
·  ‘Prior’ implies that consent and thus consultation must happen before the approval and start of any activities where the Indigenous people are implicated (Barelli, 2012).
· ‘Informed’ implies that the Indigenous people are provided with all pertinent information including the reason for the project, its duration, areas it will affect, and results of assessment of all impacts (Barelli, 2012). Such information should be available in a language and terminology that the Indigenous people fully comprehend (Barelli, 2012).
· Lastly, ‘Consent’, requires consultation, according to Indigenous customs, that is done in good faith, where there is equal participation between companies and Indigenous people (Barelli, 2012) and where Indigenous people have their own chosen representation and access to resources (financial, human, material) to ensure constructive participation (Barelli, 2012). In theory, the aim of ‘consent’ should include a ‘veto power’ where Indigenous peoples have a choice as to whether the project should go ahead, however, this is not always the case when put into practice (Garavito, 2011). 
In addition, it is argued that certain aspects like that of property rights, and legal recognition of consultation within each country determines to what degree FPIC can be operationalized. Overall, FPIC has the potential to become a critical and important tool, when supported by legal regimes, in managing the conflict over Indigenous self-determination, identity, territory, and natural resources (Garavito, 2011). 
The concept of FPIC first appeared in the mid 1980’s in regards to the involuntary displacement of Indigenous people (Hanna & Vanclay, 2013). The ILO adopted the notion of FPIC in their “Convention concerning Indigenous and tribal peoples in Independent Countries, Convention 169 (C169) in 1989” (Hannah & Vanclay, 2013, p. 150). This convention is the only international instrument protecting the rights of Indigenous peoples that enjoins the States that ratify it to implement it as a legally binding obligation (Barelli, 2012). Twenty-two States have ratified this convention, fifteen of which are in Latin America (Barelli, 2012: Schilling-Vacaflor, 2014). While the number of ratifications is low, the ILO C169 has influenced the construction and recognition of an Indigenous rights regime internationally (Barelli, 2012). In particular, ILO C169 can be an instrument used to foster dialogue between Indigenous people and the State and is seen as a “central feature of international law’s contemporary treatment of Indigenous peoples’ demands” (Anaya, 2004, p. 58; ILO, 2003).
However, even though the ILO C169 mentions in Article Six, that Indigenous people have the right to be consulted and to participate at all levels of the decision making process of projects and policies that might affect them, there is a clear limit when it comes to decision making (Barelli, 2012; Hanna & Vanclay, 2013). This is the case because the ILO C169 does not require the State to gain the consent of Indigenous people prior to beginning an activity (such as extraction), only that obtaining consent should be the objective (Barelli, 2012). Thus, the ILO C169 makes an attempt to empower Indigenous people but does not fully advocate for transfer of ownership, which would allow them to ‘veto’ projects (Barelli, 2012). 
The ILO uses supervisory bodies to monitor the implementation of conventions (ILO, 2010). States that ratify C169, or any other convention, are required to submit reports regarding implementation into law and practice (ILO, 2010). For C169, it is required that a report is submitted a year after it is ratified, and every five years thereafter (ILO, 2010). A committee reviews the reports and can make comments and requests for further information (ILO, 2010). In addition to this supervisory role, the ILO has ‘special procedures’ for suspected violations of ILO conventions (ILO, 2010). A special committee, composed of a government, employer and worker representative, evaluates the potential violation and develops recommendations and conclusion for the ILO governing body for adoption (ILO, 2010).  In addition, the committee follows up and continues supervision if needed (ILO, 2010). There are no community representatives involved in this process. All three case study countries in this paper – Bolivia, Peru and Guatemala - have received reports of alleged violations (ILO, 2010). However, if a country chooses not to implement appropriate consultation practices, the ILO does not have an enforcement mechanism in place to cause them to do so (ILO, 2010). Violations of ILO C169 and FPIC specifically can be tried in the Inter-American Court of Human Rights (Hannah & Vanclay, 2013). There are at least 48 cases brought to court where FPIC and Latin American countries were involved (ILO, n.d). While some of these cases deal directly with FPIC and consultations, the issues of land and extractive industry, others also look at State criminal law and the rights of Indigenous peoples to education, health and respect for their cultural identity and symbols (ILO, n.d). Judgements were made in all cases, many in favour of the Indigenous parties (ILO, n.d). It is not evident whether it is easier to win legal cases regarding education, health and cultural identity than legal cases regarding the extractive industry or FPIC. 
In addition to the ILO C169, the United Nations Declaration of the Rights of Indigenous peoples (UNDRIP) also offers protection to Indigenous rights. FPIC clearly overlaps with the right to self-determination, which was incorporated in the 1945 Charter of the UN (Hanna & Vanclay, 2013). Self-determination is described as “the right to freely determine their own political, economic and social future, a right owed to all ‘peoples’ under international law” (Szablowski, 2010 p.114).  Moreover, the UNDRIP refers specifically to FPIC in numerous articles, indicating that governments must consult and obtain consent from Indigenous peoples when implicating issues such as: “relocation (Article 10), administrative measures that affect them (Article 19), the storage of hazardous materials inside Indigenous land (Article 29) and utilization of their resources [Article 32]” (Hanna & Vanclay, 2013, p. 151). However, this declaration is not legally binding (Hanna & Vanclay, 2013).
	The World Bank also has a policy that promotes free, prior and informed consultation that is very controversial because it essentially ignores the aspect of consent (Barelli, 2013; Hanna & Vanclay, 2013). The International Finance Corporation (IFC) and International Council on Mining and Metals (ICMM) also have guidelines for extractive industry corporations undertaking consultation with potentially affected Indigenous peoples (Hanna & Vanclay, 2013).
	The literature on FPIC suggests that, there is a disparity in how FPIC is described in intent within the international covenants and how it is actually implemented. The covenants urge that Indigenous people be consulted and able to participate in negotiations. However, they stop short of supporting the ability for the Indigenous people to veto extractive industry projects that adversely affect Indigenous land, culture and survival. Even the ILO C169, which employs legal obligations as potential enforcement mechanisms, lacks support for consent (Hanna & Vanclay, 2013). FPIC in practice should guarantee Indigenous people the protection of their human rights and “control over their lives through political participation” just as it does in theory (Schilling-Vacaflor, 2013, p.205). 
	Much of the literature indicates that Latin American countries are not implementing FPIC in a way that respects its true intent, if they even use it at all (Barelli, 2012; Garavito, 2011; Hanna & Vanclay, 2013; Salmon, 2013; Schilling-Vacaflor, 2013; Schilling-Vacaflor, 2014; Sosa, 2011; Szablowski, 2010). More importantly, many Indigenous representatives have indicated that there are virtually no examples where they feel that FPIC has been successfully implemented (Szablowski, 2010). This is, in part, because companies and States do not want to relinquish control of a project to Indigenous peoples and forfeit their economic or development gain (Sosa, 2011). Moreover, some States believe that consultation and asking for consent compromises their sovereignty (Sosa, 2011). Where consultation does take place, there seems to be a range of methods employed in its implementation, none of which involve transfer of consent or acknowledgement of ownership (Szablowski, 2010). Although, just as there are phases to FPIC, there are similar expectations where good willed and meaningful consultation is concerned (Schilling-Vacaflor, 2014). It is expected that at least consultation will be conducted in good faith; in a social, linguistic and culturally appropriate way; “take place prior to adopting the planned measure; provide complete and non-biased information; involve the representative […] of the affected Indigenous communities; […] aim to achieve the consent of the consulted communities; and recognize established agreements as binding” (Schilling-Vacaflor, 2014, p 504).
Although 15 States in Latin America have ratified ILO C169, there are few examples of prior consultations that fit FPICs process, carried out by these countries, and the extractive industry corporations that operate within them (Schilling-Vacaflor, 2014). However, much has been written about the consultations that did occur. The following provides a brief background on previous research on consultations in different extractive industries in Latin America. 
Bolivia is known for its recognition of Indigenous rights, and it is considered advanced in this aspect compared to other Latin American Countries (Schilling-Vacaflor, 2013). However, it is also known for its disregard of FPIC when it is not convenient for the State and companies to execute their projects (Schilling-Vacaflor, 2013). Currently, Bolivia only conducts prior consultations in its hydrocarbon sector due to legal obligation as per a domestic Supreme Court Decree (Schilling-Vacaflor, 2013; 2014). Schilling-Vacaflor (2013, 2014) has undertaken extensive comparative analysis research on free, prior and informed consultations, best practices and its utility as a conflict prevention method. Schilling-Vacaflor (2013) took a deliberative theory and human right norm approach in examining three specific consultations and concluded that there are many consultation practices used with varying quality, both desirable and undesirable. Her recommendations for the future were to unite Indigenous organizations with expert knowledge in order to eliminate some of the shortfalls that consultation practices in Bolivia experience (2013). This recommendation is in line with the processes of ILO C169. In her subsequent study (2014), she looked at 26 consultations and finds that the only way consultations are used to suppress conflict, are by narrowing the opportunity for the Indigenous people to coordinate and mobilize against the extractive projects. Additionally, she states that consultations have ambiguous effects in relation to discussion of compensations and that the “degree of conflict and prevention potential of consultations varies according to the affected groups” (Schilling-Vacaflor, 2014, p. 503). Examining the research on the process of consultations in Bolivia provides important insight, however one recommendation does not provide a lot of options for these Indigenous groups in Bolivia or else where. This paper seeks to fill this gap, and provide more recommendations and a wider scope to which they may be applied. 
Fulmer (2011) argues for the right to guaranteed consultation through international law by analyzing three case studies, one in Peru and two in Guatemala. These case studies involve controversial mining projects, which highlight different aspects of consultation in these specific Latin American countries. The author examines these case studies and the issue of rights to consultation with the focus on international actors and international legal frameworks as catalysts for change and enforcement. Fulmer provides a lens and useful insight about international actors and highlights relationships that influence the process. This paper seeks to expand upon Fulmer's work by examining more case studies and determining what recommendations can be used in the short and long term while these legal frameworks develop. 
	Weitzner (2011) has conducted 10 years of research that analyzes the perspective of Indigenous and tribal organizations functioning in Guyana, Suriname, Colombia, Peru and Canada on the issues surrounding FPIC and consultation in the extractive industry. Questions asked involved the perspective of the participants on what they thought were the key extractive issues affecting Indigenous communities, what is the right way for companies and States to approach the communities when interested in extracting on their land, and what conditions they thought were needed in order to incorporate self-determination into equitable decision making. She concludes with recommendations for extractive industry corporations, host country governments, extractive industry companies home country governments, the local Indigenous people, international donors, and international financial institutions. She also asserts that FPIC is an important tool with many benefits, even for companies, if operationalized as intended (Weitzner, 2011). This paper seeks to focus on three Latin American countries with similar contexts and Indigenous populations to determine a more targeted set of recommendations that could benefit the Indigenous populations. 
An article published by the Inter-American Court of Human Rights (2012) describes a case where the Court accused the State of Ecuador of violating the rights to consultation, to Indigenous communal property and to cultural identity. The case was brought about due to the State awarding a land permit to an oil company to carry out its activities on the land of the Sarayaku (Inter-American Court of Human Rights, 2012). This was against Article 21 of the American Convention (Inter-American Court of Human Rights, 2012). Additionally, Articles 1(1), 2, 4(1), 5(1), 8 (1), and 25 were also found to be violated (Inter-American Court of Human Rights, 2012). The court ruled in favour of the Sarayaku, which was the first time that the violation of collective rights was acknowledged by the Inter-American Court (Brunner & Quintana, 2012). This case is a clear example of the enforcement of prior consultation and the repercussions that could result. Moreover, this case highlights the struggles that the local communities face when attempting to defend their land and their rights. This paper aims to consider cases such as these in the chosen countries to determine to what extent legal mechanisms work in favour or against Indigenous communities. The paper also seeks to determine what recommendations can be made, and what legal changes are required to have the best possible outcome for these Indigenous groups. 
[bookmark: _Toc333751856]Chapter 3: Consultative Experiences in Three Latin American Countries
	The literature review in chapter 2 indicates that most Latin American countries including the case study countries have in principle accepted the premise of FPIC, but that its implementation has not been uniform or has been lacking. This chapter examines the consultation experiences in the three case study countries in greater detail in order to identify where the Indigenous groups have had an influential “voice”. The intention is to identify best practices that could be useful for these groups in negotiations concerning extractive processes in the future. Chapter 4 supplements these best practices with negotiating strategies used in other circumstances such as in Canada and in business contexts. Chapter 5 combines the conclusions in chapters 3 and 4 to recommend negotiations tactics that Indigenous groups could use to have leverage and a higher probability of gains from utilization of extractive processes in their territory. 
[bookmark: _Toc333751857]3.1 Bolivia
[bookmark: _Toc333751858]Country Context

Bolivia is a lower middle-income country with a Gross National Income (GNI) per capital of  (current) US$2,870 in 2014 (The World Bank, 2016). Bolivia’s annual GDP growth rate has been on an upward trend from 2000 reaching 6.8% in 2013 before falling to 5.5% in 2014 (The World Bank, 2016). Foreign direct investment (FDI) in 2014 accounted for 0.2% of Gross Domestic Product (GDP) (The World Bank, 2016). The service sector has been the main contributor to GDP followed by industry and then agriculture. In 2014, the service sector contributed a 50% share of GDP, industry contributed 37%, and agriculture 13% (The World Bank, 2016). In 2009, the latest year for which disaggregated employment data is available, the service sector accounted for 48% of employment, 32% of employment was in agriculture and 20% in industry (The World Bank, 2016). The official unemployment rate was 2.7% in 2014 (The World Bank, 2016). However, the World Bank (2015) reports that 80% of employment in Bolivia takes place in the informal sector. This is the highest ratio in Latin America (The World Bank, 2015). The contribution of the informal sector is estimated to be 68% of the country’s GDP (The World Bank, 2015).
Of the total population, 39.3% was below the national poverty line in 2014 (The World Bank, 2016). However, people living below $1.90/day declined to 7.7% in 2013 from a high of 29.7% in 2000 (The World Bank, 2016). In 2013, the richest 20% held 52.2% of the country’s wealth (World Bank, 2016). The United States Agency for International Development (USAID) states that “Bolivia’s population and especially its population of poor people remains significantly rural and closely tied to the country’s natural resources” (USAID, n.d, para. 1). Of the rural population, 82% lived below the poverty line, compared to 52% of the urban population (Morgan, 2011). 
	Bolivia has the highest proportion of Indigenous people when compared to other Latin American countries, with 62% of the population self-identifying as Indigenous (Robb, Moran, Thom, & Coburn, 2015). Of the rural poor, almost 90% are Indigenous (USAID, n.d). Indigenous peoples in Bolivia are vulnerable and disadvantaged compared to the rest of the population in the areas of health, education, income and poverty rates (Robb et al., 2015). For instance, Indigenous peoples on average complete 5.9 years of school compared to non-Indigenous who complete 9.6 (Robb et al., 2015). Moreover, Indigenous households make about half the average monthly income of non-Indigenous households (Robb et al., 2015) 
	Bolivia ranks 119 on the 2014 United Nations Development Program’s (UNDP) Human development index (HDI) country list with an HDI of 0.662 (2015). This qualifies it as a medium human development country (UNDP, 2015). Bolivia’s HDI value has been steadily increasing since the 1990s (UNDP, 2015). Bolivia’s inequality adjusted HDI (IHDI) reduces to 0.472, a loss of 28.7% of its original value (UNDP, 2015). This is less than the average IHDI of 0.57 for Latin America and the Caribbean as a whole (UNDP, 2015). 
	Bolivia is “one of the most-resource dependent countries in Latin-America” (Patzy, 2015, para. 6). The mining and gas industry provided 14% of GDP and 80% of export earnings (Patzy, 2015). Seismological studies indicate that 55.6% of territory in Bolivia has hydrocarbon potential (Sawyer & Gomez, 2012). Pugley (2013) notes an increase in the number of petroleum concessions from 56 in 2010 to 96 in 2011, and a further 50% increase in 2012. 
There is extensive overlap between Indigenous territory and hydrocarbon development “given that Indigenous peoples inhabit rural Bolivia primarily, and in many areas exclusively” (Sawyer & Gomez, 2012, p. 85). Between 2010 and 2011 40 new concessions were granted (Pugley, 2013). In 2011, there were 96 concessions which overlapped with around “22 Indigenous territories and 10 protected areas” (Pugley, 2013, p.172).  Around 83% of the gas reserves overlap with the Guaraní land (Sawyer & Gomez, 2012). People in the eastern lowlands are also are affected by extractive sites (Sawyer & Gomez, 2012). The largest mineral deposits are also located on Indigenous lands (Robb et al., 2015). Thus, Indigenous people are significantly affected by any developments in the extractive industries. 
[bookmark: _Toc333751859]Legislation Concerning the Indigenous Peoples

The legislation concerning the recognition of Indigenous lands began in the 1990s due to a demand from the Indigenous people (Robb et al., 2015). In 1994, Indigenous Municipal districts were allowed and recognized through the Popular Participation Law (Robb et al., 2015). This was further recognized through the 2001 Dialogue law (Robb et al., 2015). However, Indigenous communities were not given the right to have a title over Traditional Communal Lands (TCO) until 1996 (Robb et al., 2015). This was made possible through the Agrarian Reform National Service Law (Robb et al., 2015). It was at this same time when Constitutional amendments were made to recognize Indigenous collective land and support land tenure, as well as to strengthen authority and self governance in their territories and reinforce the organization of communities (Cardenas, 1997; Robb et al., 2015). In 2009, the “Constitution put forward the most explicit and comprehensive recognition of Indigenous rights worldwide and recognized Indigenous organizations as part of the State system of governance” (Robb et al., 2015, p.8). Although, this Constitutional change also stipulates that the State owns the rights to mineral resources in the subsoil (USAID, n.d). Finally, Bolivia adopted the UNDRIP in 2007, and it was the first country to integrate it into their constitution in 2009 (International Workgroup for Indigenous Affairs (IWGIA), n.dc). The constitution prescribes that “all levels of governments were to adopt one Indigenous language in addition to Spanish […]” and recognize Indigenous peoples rights to “cultural identity, intercultural education, local government, territories and natural resources” (Robb et al., 2015, p.8). Overall, Bolivia has seen considerable progress in legislations enshrining Indigenous rights into its constitution. 
In terms of the extractive industries and Indigenous peoples, Bolivia ratified the ILO convention 169 in 1991 (ILO, 2012). For hydrocarbon activities, the Hydrocarbon Law (3058) enacted in 2005, required prior and timely consultations with Indigenous communities affected by any hydrocarbon activity (Fontana & Grugel, 2016). However, article 116 of the hydrocarbon law, states that where the community will not give consent, the State can start a resolution process, on the basis of being in the national interest, that supersedes the non-consent of the Indigenous community (Schilling-Vacaflor, 2014). In 2007, the Supreme Decree 29033 was passed, regulating consultations in the hydrocarbon sector and indicating that all consultation processes are to be recorded and final agreements are to be signed by both the State and the consulted parties (Schilling-Vacaflor, 2014). In 2009, the constitution included the mechanisms of FPIC but did not fully enshrine the veto power of the Indigenous groups as mandatory (Fontana & Grugel, 2016). Also, only those projects that were classified as ‘category 1’ or those with considerable socio-environmental impacts on Indigenous or peasant communities by the Ministry of Hydrocarbons and Energy (MHE) were allowed to have a consultation process (Flemmer & Schilling-Vacaflor, 2015). In addition, Bolivia’s Hydrocarbon Law states that the Government is represented by the MHE who is to lead all consultations (Schilling-Vacaflor, 2014). This has been contested by Indigenous organizations that feel that the Ministry has a conflict of interest, as its mandate is also to accomplish hydrocarbon projects (Schilling-Vacaflor, 2014).
	On the other hand, for the mining industry, the Mining Law of 1997 only references consultation in Article 15 which states that the contents of ILO C169 and Article 171 of the State Constitution, which recognizes collective rights, are applicable to the mining sector (Perrault, 2014). This would be encouraging for Indigenous people because it implies that FPIC and collective rights would be recognized. However, no law or regulations were enacted afterward that would support the implementation of these article and law (Perrault, 2014). Consequently, no legally binding prior consultations or FPIC principles have been executed in the mining sector (Perrault, 2014). In order to voice their rights, Indigenous communities attempt to resist and participate through public consultations as a way to notify the affected people of the impacts of mining projects (Perrault, 2014). In 2014, the government announced a new Mining Law which has since been very controversial as it provides certainty and protection to foreign mining companies, while criminalizing any actions against mining operations or extraction sites (Robb et al., 2015, p.8).
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State-led consultation processes have taken place in the Bolivia’s hydrocarbon sector since 2007 (Flemmer & Schilling-Vacaflor, 2015). Currently, there are no other sectors in Bolivia, including the mining sectors that have mandated State-led consultations (Flemmer & Schilling-Vacaflor, 2015).
The State-led consultation process mandated by Supreme Decree 29033 and enshrined in the Constitution of Bolivia (2007) is as follows: The authority for the consultation and participation, which is the MHE, will give in writing, all public information about the hydrocarbon activities, and the impacts they are likely to make at the regional, departmental and national levels to the Indigenous or peasant communities. Then the Indigenous communities’ local level representative bodies will organize a preliminary meeting with the Indigenous communities and their representative bodies at the regional, departmental and national level. The representative bodies of the Indigenous communities will choose the place and date of the meeting and will make the MHE aware within seven days of receiving the information. Additionally, the meeting must take place within 10 days of the MHE receiving the information regarding the meeting from the Indigenous representative bodies. During the preliminary meeting, the MHE will provide the scope of the hydrocarbon activity in which the community is being consulted and will provide a copy of all available information to all the representative bodies of the Indigenous communities. This information is provided by the public or private hydrocarbon companies and must be complete, timely, truthful and in good faith. Specifically, they must include projections, and all potential economic and socio-environmental impacts of the hydrocarbon activities. This information is to be received by the affected Indigenous groups and their representatives before the consultation, and must be adapted to language and culture of the Indigenous groups affected. The next step involves the Indigenous groups and their representatives developing a written proposal of the consultation according to their customs and providing a written copy to the MHE. The proposal must indicate if a special consultant is required for proper participation of the Indigenous community, a budget for the whole consultation process, a venue and timeline for the activities; workshops, meetings, assemblies and lastly a deadline must be determined. This must be done within 10 days from the end of the preliminary meeting. The MHE will analyse the proposal and provide a counterproposal within seven days. Once the details of the consultation are agreed upon, a memorandum of understanding will be developed and signed by all parties. The consultation process will then begin and should be completed within the agreed upon deadline. However, if an agreement is not reached within this timeline, additional time of three months may be added. If an agreement is still not reached, the State will conduct a reconciliation process until an agreement is reached (Haarstad & Campero, 2011). When an agreement is reached, an agreement validation document populated with comments, suggestions and any additions from the Indigenous community will be drafted. This document is then legally binding. Additionally, the law stipulates that the consultation process will be null and void if the established process is not respected, if false information is provided or if the communities are coerced in any way. The results of the consultation process are then included in the criteria “for the elaboration of the Environmental Impact Assessments” (Schilling-Vacaflor, 2012, p. 10). 
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As of December 2013, there were 40 State led consultation processes that have concluded (Flemmer & Schilling-Vacaflor, 2015). 
Table 1 presents some examples of the consultation processes in the hydrocarbon sector in Bolivia involving the Indigenous peoples. These examples were chosen based on the availability of details regarding consultations and because they provided specific details regarding the consultation process. This is not an exhaustive list of the consultations. However, for the purpose of this paper, these examples provide evidence or information from which best practices and conclusions can be drawn. 
Table 1
Bolivia: Consultative Processes in the extractive industry
	Participants
	Process
	Outcomes

	Hydrocarbon exploration in the San Isidro Block of Santa Cruz. Consultation with the Guaraní Indigenous peoples of Charagua Norte and Isoso.

 (Source: This description is based on an Oxfam Report published in, 2010 and an article by Schilling-Vacaflor in 2013).
 
	· In 2009, the Indigenous leaders of the local affected communities approached the MHE for a preliminary meeting about the consultation process for a project that was going to affect them. 
· In 2010, a statement of understanding was signed for the purpose of starting the consultation process.
· The consultation process was determined by the MHE and was to consist of two informational workshops and one meeting to confirm the agreement.
· The workshops were held for four communities in February and March of 2010, which was not a sufficient amount of community representation considering there are 20 communities affected. 
· The workshops consisted of the technical information about the project and a summary of an informational pamphlet developed by the oil MNC, Pluspetro, which was presented through a PowerPoint slideshow.
· The MHE stated that the information presented to the community was not the complete information and was missing "up-to date maps of the communities, areas of possible impact, socio-environmental prevention and mitigation measures, or information on planning of the consultation process” (Oxfam, 2010, p. 3). 
· Also, the MHE did not consult the national organization, Asamblea del Pueblo Guarani (APG), when developing the timeline and thus the Indigenous leaders demanded that a new plan be developed with a new timeline created so as to include the rest of the communities affected and that their traditional forms of decision making where used.
· This led to the Guaraní people changing the process so as to fit their traditional ways of organization and decision-making. 
· The first consultation meeting took place over two days in April. The aim was to reach a consensus and to agree on the new consultation processes that the Indigenous leaders created.
· The participants of the consultation meeting agreed on the following items:
· “Stakeholders must reach consensus at each phase of the consultation process in order to achieve ‘prior consent’, and processes must all be in line with Bolivia’s current legal framework” (Oxfam, 2010, p.3). 
· “The consultation process must respect the territorial integrity, institutional structures, norms and procedures, collective rights, and self-determination of the Guaraní people” (Oxfam, 2010, p.3).
· Inter-cultural dialogue and democratic participation must be included in the process (Oxfam, 2010, p.3).  
· The consultation process and all of its programs and new activities must fit within the agreed upon budget and be carried out to its full extent and with respect of the rights of the affected Indigenous peoples.  
· The second consultation meeting took place over two days in May (Oxfam, 2010). The topics for these meetings included coordination, and improving information provided. 
· The Guaraní people contributed a lot to these meetings including the identification of potential socio-environmental impacts of the proposed activities through new field inspections conducted by the Socio-environmental Monitoring Network of Charagua Norte, which was a Guaraní peoples monitoring network that was created preceding the consultation process.
· The inspection work in the field was conducted over two days in May and included “the observation and analysis of possible negative impacts that could result from Pluspetrol’s exploratory activities” as well as the local Indigenous perspective on the impact of the activities on the territory and organizational structures (Oxfam, 2010, p. 4). This work included consultants and experts and led to the development of an index of sensitivity and a registry that documented the areas that demonstrated high levels of socio-environmental sensitivity. The Socio-environmental Monitoring network of Charagua Norte, the MHE and the Centre completed the work for Legal Studies and Social Research. 
· Furthermore, moderators with local knowledge and translators were part of the consultations providing information in the local Indigenous language. 
· The last meeting took place over two days in June and was for the purpose of agreement between the MHE and the affected Indigenous communities (Guaraní people of Charagua Norte and Isoso).
· Changes to the original project occurred and included moving seismic lines and restricting MNC water use to one well, both of which were for the purpose of protecting the communities’ water supply. Additionally, an early warning system and other monitoring mechanisms were put into place.
· The prior consultation of the Guaraní was granted and documented in the agreement.
	· Positive outcome for affected Indigenous groups due to a positive process and signed agreement.
· The process was led by the Guaraní organization and thus respected the rights and customs of the Indigenous peoples and allowed them to make the decisions that were concerned with the use of their land and natural resources.   
· The Bolivian government also showed respect for the organizational structures of the Guaraní people.
· Met ILO C169 FPIC standards. 

	Hydrocarbon exploration in Santa Cruz and Chuquisaca region. Consultation with the Guaraní communities from Alto Parapetí and Muyupampa.

(Source: This description is based on an article by Schilling-Vacaflor, 2013). 
	· In 2007, the consultation process began for the Ipati-Aquio block, led by the MHE and Total E&P, a French MNC and the affected Guaraní communities from Alto Parapeti, Iupaguasu and Muyupampa in Santa Cruz and Chuquisca.
· The consultations started in June and lasted five months and involved around 241 participants that included national and departmental representatives and the local Guaraní peoples.
· In the beginning there were 21 complaints, 16 of which were accepted by the MNC and five of which required corrective actions.
· The consultations took place and led to an agreement.
· Some months after the signing of the agreement, the Guaraní regional and national organizations had stated that the consultation was invalid. Their reasoning included suspected corruption among the Indigenous authorities and the MNC, that many of the community members had not been informed regarding the extractive project or the process and dates of the consultation and that separate negotiations for the distribution of compensation had taken place for each community leading to different payments for different groups.
	· Although information regarding the process is lacking in this case, the reaction after the consultation leads to the conclusion that there was a lack of information presented, that there were communities or groups missing from the consultation and that there was a lack of standardization or transparency among the compensation payments. Thus, this is not considered a positive process for the Indigenous groups.
· Although there was an initial agreement reached, the process was not positive and thus the outcome was likely negative for the Indigenous group. 
· Did not meet all ILO C169 FPIC standards. As it did not include the “informed” part and may not have been “free”.

	Hydrocarbon exploration in the region north of La Paz. Consultation with the Mosetén and Leco communities.

(Source: This description is based on an article by Schilling-Vacaflor, 2013).
	· In 2008, the Bolivian MHE and the YPFB PETROANDIAN S.A.M, a Bolivian-Venezuelan MNC, conducted a prior consultation that led to a signed agreement.
· The process included an incomplete environmental impact assessment, the inclusion of only a select number of affected communities and the negotiation of a contract between individual community members and the MHE and YPFB over several different meetings.
· The process also lacked inclusion of the umbrella Indigenous organizations of the affected people and instead included a counterpart organization that was in favor of the project-taking place.
· YPFB also placed the consultations under a strict timeline and threatened to charge the Bolivian MHE for the cost of having their equipment on standby which led the MHE to also attempt to fast-track the consultations by negotiating with the affected communities separately rather than their appointed regional organizations.
	· Not a positive process for the Indigenous group due to incomplete information, communities or groups missing from the consultation and over timing leading to an accelerated processes that benefit the MHE and YPFB and not the Indigenous community.
· Although there was a signed agreement, this likely was not a positive outcome for the Indigenous groups, as they clearly did not have a strong negotiating position. 
· Did not meet all ILO C169 FPIC standards. As it did not include the “informed” part and may not been considered “free”. 

	Hydrocarbon exploration in the Palo Marcado Has field in the TCO Weenhayek lands. Consultation with the Weenhayek Territory.

(Source: This description is based on an article by Humphreys Bebbington, 2012)
	· In, 2008 leaders of the Organización de Capitanes Weenhayek (ORCAWETA) were notified via fax from by the MHE, that they intended to conduct a consultation and participation process for a proposed gas field that would affect TCO Weenhayek territory. 
· After some time the MHE, with aid from the YPFB and the Ministry of Rural Development and Environment, were ready to deliver information and conduct the consultation and negotiation with the Indigenous groups. 
· BG Bolivia was absent from the consultation process. This was viewed as a positive thing by the ORCAWETA but ultimately became a hindrance when specific information was needed regarding the proposed project. This resulted in the government representatives working as intermediaries, as well as presenters, and providers of BG Bolivia’s documentation rather than representing the State and its hydrocarbon sector.
· The process included a specific focus of only the proposed activity, however, the Indigenous group held a larger focus of more general concerns and unresolved issues concerning other Hydrocarbon activities in their territory and insisted that their whole TCO territory be considered one unit and not separated by projects.
· The information provided in the consultation was incomplete and raised aggravation and questions about the ownership of the lands targeted for extraction activities.
· Technical information was provided regarding BG-Group’s operations within the Weenhayek territory. This information had not been available to the ORCAWETA for other projects in their territory previous to this consultation process.
· The provision of this information also created fear among the Indigenous leaders that there would not be enough time or resources to complete the consultation and decision making processes according to their customs.
· As a result, government officials continued to highlight timelines while Weenhayek leaders demanded that unresolved issues and concerns of other hydrocarbon projects be noted and included in the negotiations.
· The meetings began and were led by the MHE and YPFB.
· The discussion exposed, on the part of government officials, the lack of historical knowledge about the TCO Weenhayek and the hydrocarbon projects and impacts that have affected their territory and culture for decades.
· During the course of one consultation meeting, the Weenhayek leaders and advisors felt that the government representatives were going to try and force them to accept the conditions of the project. After a few breaks and arguments over BG Bolivia’s other activities in the TCO Weenhayek territory without consultation, the Indigenous leaders decided to end the meeting.
· It was at this point that the ORCAWETA indicated that they wished to suspend the consultaiton and participation processes.
· The next meeting was both informal and for information purposes, as an attempt on the part of government officials to resume discussion.
· This meeting included a presentation by the MHE who wanted to assert their “goodwill in carrying out the consultation and participation process” (p. 61). During this meeting a rival group who shares a border with the group being consulted show up to try and start and argument. The military was called, to escort government officials out of the area but no violence ensued.
· By December 2008, ORCAWETA and BG Bolivia agreed on compensation for the activities that taken place without consultation and proceeded with consultation activities.
· The next step involved ORCAWETA developing a plan, budget and technical team for the consultation activities that included all 22 communities affected. The plan and budget were adjusted and agreed upon by the government officials and ORCAWETA leaders. Both parties agreed upon a timeline of two months. The ORCAWETA leaders travelled and distributed the information of the process as well as the impacts of the extraction activities to the community members via workshops and recorded their responses and analyzed the data. 
· The results of the workshops were discussed during a general assembly in an effort to determine what should be included in the final validation agreement. This was finished in April of 2009.
· ORCAWETA’s proposal highlighted the lack of compensation for 80% of TCO Weenhayek because BG Bolivia did not recognize privately held land within the TCO, like the Bolivian State. They also contested that the project did not consider its impact in combination with its own and other companies’ projects on the TCO land, livelihoods, population growth and sustainability of resources. In an attempt to alleviate these impacts, ORCAWETA prepared a table of all the potential positive/negative, short/long term, direct/indirect impacts “(cultural, social, psychological, economic and environmental [flora & fauna])” as well as mitigating activities (p. 63). This table was given to the Vice Ministry of the Environment for review and input.
· After some delay, a meeting to review the proposal was scheduled and ORCAWETA was interested in negotiating compensation as soon as possible. 
· During this meeting, ministry officals focused on challenging and reclassifying the impacts that ORCAWETA categorized so as to reduce compensation.
· In May, the validation agreement stating that both parties were in agreement to the project impacts, was finalized.
	· The outcome was somewhat positive for the Indigenous group. Consent was granted although it was not necessarily prior to the start of the project as activities had begun.
· The process included input from the Indigenous communities through the creation of a plan, budget, timeline and technical team. However, government representatives made changes.
· There was some respect from the Bolivian Government for the organization structures of the Weenhayek people.
· The Weenhayek representatives had some decision making capacity although it was constantly undermined by the government representatives as can be seen in the case of identifying and classifying impacts, thus the outcome was likely positive for the Indigenous groups.
· Did not meet all ILO C169 FPIC standards. As it did not include the “prior”,  “informed” part.



[bookmark: _Toc333751862]Conclusion
Although Bolivia has had the longest history with consultation processes in its hydrocarbon sector, there are still ambiguities and difference of opinions about the legislation and regulated processes themselves as well as inconsistencies in application. Observers have noted many incidents of foul play which include MNCs striking deals with some segments of the populations before the consultation processes began, the MHE or MNCs applying pressure to get a quick agreement without conducting a meaningful consultation process, and information or environmental impact assessment’s being incomplete or completely absent (Schilling-Vacaflor, 2012).  
	In theory, the consultation process is clearly laid out in Supreme Decree 29033, however as seen above, it is not always followed in practice. The steps that lead to good outcomes for the Indigenous peoples are the ones that allow them to make decisions and/or be included in decisions over the process. The creation of a participatory plan, timeline, budget allows the Indigenous groups to create a consultation process that conforms to their customs, organizations and traditional practices. Although government representatives must agree these upon these aspects, it is still an avenue for provide voice and influence to the Indigenous groups. Moreover, Indigenous organizations that truly represent communities and have access to expert knowledge allow for a narrowing of the gap in terms of biased, incomplete information and limited participation in the consultation process (Schilling-Vacaflor, 2013). Specifically, the use of Indigenous organizations to conduct field inspections and identify socio-environmental impacts of the proposed activities is a huge asset and provides the communities with a lot of power as they can provide their own information and play at the same level as the MNC or government representatives who may have similar or different information (Oxfam, 2010; Schilling-Vacaflor, 2013). In addition to this, the Indigenous traditional knowledge and perspective on the impact of the activities on their territory and customs allows further inclusion into the process and provides an aspect of self-determination and, if accepted, respect from the government and MNC representatives. Lastly, the use of mediators with local knowledge and translators of Indigenous languages eases the understanding, even for those communities who are under-educated and may not understand the technical aspects. 
Nevertheless, although the consultative processes were inclusive, they still did not provide the Indigenous groups with meaningful rights as the State had the final say and could supersede any opinion expresses by the Indigenous groups in the name of the national interest  (Schilling-Vacaflor, 2014). 
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Peru is an upper middle-income country with a GNI per capital of (current) US$6,360 in 2014 (The World Bank, 2016). Peru’s annual GDP growth rate has been on a downward trend from 2010 and was 2.4% in 2014 (The World Bank, 2016). The service sector has been the main contributor to GDP followed by industry and then agriculture (The World Bank, 2016). In 2014, the service sector contributed a 56% share of GDP, industry contributed 37%, and agriculture 7% (The World Bank, 2016). The percentage of employment in each sector in 2014 showed 76% in services, 23% in industry and 1% in agriculture (The World Bank, 2016). FDI accounts for 3.9% of GDP (The World Bank, 2016).  
The non-agricultural informal sector provided 69% of total employment in 2012 (ILO, 2014). The unemployment rate was 4.2% in 2014 (The World Bank, 2016). Peru has reduced its income inequality with 49.7% of the total income is being held by the richest 20% in 2013 as compared to 55% in 2000 (The World Bank, 2016). About 28% is held by the poorest 60% (The World Bank, 2016).  The poverty headcount ratio has decreased from 52.3% in 2003 to 22.7% in 2014 (The World Bank, 2016). 
Of the total population, 45% self identify as Indigenous (United Nations High Commissioner for Refugees (UNHCR), 2007). There is around 60 distinct Indigenous groups, about 15 of which are considered to live in voluntary isolation (Orta-Martínez & Finer, 2010). Indigenous communities in the Andean Highlands are considered the poorest of the poor in Peru (International Fund for Agricultural Development (IFAD), n.d). Poverty is seen most among Indigenous people who live in rural areas (IFAD, n.d). 
Peru ranks 84 on the 2014 UNDP (2015) HDI country list with an HDI of 0.734. This qualifies it as a high human development country (UNDP, 2015). Peru’s HDI value has been increasing since the 1990s (UNDP, 2015). Peru’s IHDI reduces to 0.563, a loss of 23.4% from its original HDI (UNDP, 2015). This is on par with the average IHDI for Latin America and the Caribbean as a whole (UNDP, 2015). 
The extractive industry in Peru has been very productive and has attracted fourteen of the worlds largest mining companies, and has the “highest concentration of large mining companies [than] any [other] country” (Slack, 2009, p.2). There are also about 100 junior exploration companies operating in Peru (Slack, 2009). In 2011, mining exports contributed 59% of Peru’s total exports earnings (Americas Quarterly, n.da). Hydrocarbon extraction started in 1863, and Peru was South America’s only oil producing country until 1924 (Orta-Martínez & Finer, 2010). By 2009, 92 oil and gas contracts were awarded, and as of 2011 “a total of 679 exploratory and production wells have been sunk in the Peruvian Amazon, with 266 currently in production” (Haselip 2011, p.284; Stetson, 2010). In 2014, the government granted an expansion of a gas project in the Amazon where three quarters of the concession area will overlap with a territory established for Indigenous groups living in voluntary isolation (Nikolakis & Innes, 2014, p. 95). 
The extensive oil and gas concessions in Peru has meant that, there is considerable overlap of these concessions with Indigenous land - “55.2% of titled Indigenous lands, 17.1% of the related reserves for Indigenous people in voluntary isolation, 60.6% of the proposed territorial reserves, and 17.1% of the protected areas system” overlaps with both proposed and active oil and gas concessions (Orta-Martínez & Finer, 2010, p.208). Indigenous people are then highly affected by the activities of the extractive industries in Peru. 
[bookmark: _Toc333751865]Legislation Concerning the Indigenous Peoples

The general legislations about the rights of Indigenous groups began in 1993 with the Peruvian constitution, which outlines the State’s “duty to protect the ethnic and cultural diversity of the nation” including the Indigenous communities’ rights to practice their own customary law (UNHCR, 2007, para. 15). The Peruvian Congress passed a law that criminalized racial discrimination in 1997 (UNHCR, 2007). However, there are still many cases of racial prejudice and discussion about representation of minorities and Indigenous people in the media (UNHCR, 2007). During Fujimori’s reign as President (1990-2000), the government “reduced the status of the international treaties concerning human rights and rolled back Indigenous land rights by removing the inalienability and indivisibility of Indigenous communal lands” (UNHCR, 2007, para.16). This was done in an effort to attract FDI and increase natural resources extraction (UNHCR, 2007).  
In Peru, there is a contradiction in the legislation about the subsoil and above soil land rights. “The subsoil […] belongs to Peru’s national heritage” (UNHCR, 2007), which means the State can grant subsoil oil and mineral rights to MNCs (Calfucura, Ortiz, Sanborn, & Dammert, 2013). However, peasant and Indigenous communities can hold the title to the surface layer (UNHCR, 2007). The government says that it is up to the company to negotiate with the community or landowner, for the sale or use of their land’s surface but Peruvian law states that the company involved does not even have to consult with local communities after a concession is granted to an MNC (Calfucura et al., 2013). However, if the landowner(s) refuse access or sale of the surface rights for resource extraction, Peru has allowed the MNCs to apply for a servitude, which will allow the State to seize the land from the owner (Szablowski, 2007). The government can outright reject the imposition of Indigenous restriction on the MNCs access to their land (UNHCR, 2007). Thus, a forced sale will take place for use of the land but no transfer of title is actually needed (Szablowski, 2007). However, no mining servitudes have actually taken place, though it still remains in law (Szablowski, 2007). Furthermore, the threat of this law provides mining companies with the upper hand, as any deal they provide is a better alternative to the servitude law (Szablowski, 2007).  This is often why “Indigenous claims to reject interventions of oil and mining companies on their lands have often failed because of a contradiction in the Peruvian legal system” (UNHCR, 2007, para. 16). Lastly, in 2007 Peru adopted the UNDRIP (IWGIA, n.db).
Specific to the extractive industries, in 1994, Peru ratified the ILO C169 but it was not incorporated into national law until 2011 when the law of Right to Prior Consultation to Indigenous or Native Peoples was enacted (Americas Quarterly, n.da). This law indicates that a consultation process must take place each and every time there is a “proposed administrative or legislation measure which may affect collective rights, physical existence, cultural identity, quality of life or development of Indigenous or Native peoples” (Perupetro, n.d, para. 1). Additionally, this law states that any consultation that occurs after the granting of a concession “gives the State the final call on the approval of the project” (Pugley, 2013, p. 170). This is contested because the State will only consult when the concession is already granted and before the exploration and exploitation begin (Pugley, 2013). This law also lays out what Indigenous groups have the right to be consulted and indicates that only “those whose collective rights might be affected in a direct manner by a legislative or administrative measure” are to be consulted (Pugley, 2013, p. 168). This is compounded by the fact that the State also determines who is considered Indigenous in the first place (Sanborn & Paredes, 2014).
 Another point of contestation is the legislation surrounding environmental impact assessments for mining projects. The Ministry of Energy and Mines (MEM), is responsible for both the approval and enforcement of the environmental impact assessments, as well as attracting investment and assigning mining plots to developers (Slack, 2009). Clearly there is a conflict of interest where the mitigation of environmental, social and economic impacts is disadvantaged in their representation (Slack, 2009). Peru has also established anti-terrorism measures that criminalize all actions associated with speaking or acting out against resource extraction (Moore, 2015).  The allowance of lethal force by police and military has also been permitted for the protection of mining property and personnel (Moore, 2015). Lastly, there are laws that allow private companies to hire police and soldiers for the protection of mining operations against unruly citizens (Moore, 2015). 
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Peru has made significant advances in defining the process and responsibilities of consultations with the local affected communities due to the law of Right to Prior Consultation to Indigenous or Native Peoples (no. 29785) (Americas Quarterly, n.db; Pugley, 2013). This law also has a regulating Supreme Decree (001-2012-M-2012) (Flemmer & Schilling-Vacaflor, 2015) and articulates the stages of how the State-led consultation process should take place. 
The following is an account of the mandated State-led consultation steps as well as an explanation of what has been included in each step as identified by reports written by the Peruvian Ministry of Culture (Ministerio de Cultura, 2014).  
The first stage is to identify the issues, whether legislative or administrative, that require consultation (Perupetro, n.d). This identification process is done in collaboration by the relevant government agencies, the affected Indigenous groups and organizations and is led by the Vice Ministry of Intercultural Affairs (VMI) (Americas Quarterly, n.db). For example, for hydrocarbon consultation, Perupetro is the relevant government agency (Americas Quarterly, n.db; Flemmer & Schilling-Vacaflor, 2015). 
The second stage is to identify the Indigenous groups to be consulted (Perupetro, n.d). In order to do this, the use of the countries official database on Indigenous peoples is used and fieldwork is completed. Prior to the fieldwork being completed, Perupetro is to communicate to the Indigenous groups the intentions of identifying them for consultation processes via radio adds in the local language.  Fieldwork involves different groups comprised of Perupetro, VMI employees, and sometimes, Indigenous organization representatives, entering the communities, after obtaining permission, to take coordinates and to count the communities and groups identified. Perupetro uses three tools to identify the Indigenous peoples: Communal identification cards, semi-structured interviews and workshops regarding the mapping of the area with the local people. Once the data is obtained, it is organized and analyzed in order to justify why the inclusion of the identified Indigenous people is necessary in the consultation process. This report is then sent to VMI for comments.
The next stage is for the relevant government agency to advertise and disseminate relevant information through print, website, radio, television and word of mouth to the Indigenous communities affected (Perupetro, n.d; Americas Quarterly, n.db). This information includes the reasoning and details of the consultation plan or process, which is to be delivered in a culturally respectful way and in the Indigenous group’s languages (Americas Quarterly, n.db). After this proposal is delivered to the community, a meeting is arranged with representatives of the affected Indigenous organizations or groups to further develop the consultation plan. Once the collaborative plan is developed and agreed upon, it is translated into the necessary Indigenous languages and sent to the Indigenous organizations along with the meeting minutes, the documentation for the reasons for consultation (extractive project), and information regarding hydrocarbon activity and its impacts. 
 Stage four includes the relevant government agency delivering information about the measure to the affected Indigenous communities which includes “motives, implications, impacts, and consequences of [the] project – if necessary, using local language and customs” (Americas Quarterly, n.db, Information about the Measure). In this stage, local interpreters from the communities are trained by accredited interpreters to aid in facilitating information transfer during the activities. Activities include informational workshops, discussions, informational kits and radio ads that include information on consultations in the Indigenous languages. Perupetro and VMI also make presentations during these workshops. 
Stage five includes an internal evaluation that is completed by the affected Indigenous groups regarding the implications of the proposed project and whether or not they want the project to go ahead (Perupetro, n.d; Americas Quarterly, n.db). This also includes an evaluation of the part of the process that includes the determination of accredited representatives to represent the community and whether or not they agreed with it. Additionally, the internal evaluation also includes recommendations and concerns regarding the consultation and the process, and any other demands the community would like to voice. If the community is in consensus and wishes for the project to go ahead, the decision is signed and given to Perupetro and the relevant government agency that provides a certificate of consultation (Americas Quarterly, n.db). However, if the communities have questions, concerns or changes to be made, the dialogue stage (stage six) begins (Americas Quarterly, n.db). Also, if after stage four, the community takes more than 120 days, the relevant government agency will start stage six (Americas Quarterly, n.db). 
Stage six is the intercultural dialogue of the proposed measure or project between the Perupetro in the role as promoter, an Ombudsman as a guarantor of the rights of the people, a VMI representative as a facilitator and technical assistant as well as local interpreters, affected Indigenous organizations, and advisors, and the affected Indigenous group(s) pre determined accredited representatives (Ministerio de Cultura, 2014; Perupetro, n.d). This is also where other Indigenous groups can join if they wish (Americas Quarterly, n.db). Additionally, a preliminary timeline of the process and the presentation of the internal assessments conducted by each Indigenous group have been shown to take place during this stage. Results of the internal evaluations are grouped according to a classification: observations, topics/concerns related to consultations, and topics/concerns not related to consultations. Agreements are then made between the Indigenous group(s) and Perupetro depending on the concerns or topics raised. Examples of concerns that may lead to an agreement involve the prioritization of Indigenous employment, protection of the collective rights of the Indigenous people or the use of monitoring committees, among others. Concerns raised that are related to consultations are tasked to a facilitator who attempts to address the issue and gain consensus with the participants. Those not related to the consultation processes or are outside of the jurisdiction of the VMI and Perupetro are noted in a list and are supposed to be given to the relevant government agency.  If Indigenous groups feel that this stage is not being conducted in good faith or Indigenous groups refuse to participate, it does not qualify a final decision (Americas Quarterly, n.db). This stage is supposed to take 30 days, however, if both parties agree, the dialogue can be extended (Americas Quarterly, n.db). Prior to this meeting, the VMI often holds a meeting with the Indigenous group for the purpose of addressing the aspect of technical assistance as well as their concerns about the dialogue stage.
The final stage is the decision stage (Perupetro, n.d). As per the law, if both the relevant government agency and Indigenous groups come to an agreement, then it is legally binding for both parties (Americas Quarterly, n.db). A document is drafted to include the decision to implement the administrative measure and “license agreement for the exploration and exploitation of hydrocarbons” in the identified block (Ministerio de Cultura, 2014, p. 26). However, if no agreement or consent is reached, it is stated as such in the documentation of the process and a second phase of dialogue stage will occur (Perupetro, n.d). If after that there is still no consensus or lack of acceptance for the measure or project, the State will decide if the project or measure will be allowed, and must make every effort to secure the collective rights of the Indigenous groups (Sanborn & Paredes, 2014; Perupetro, n.d). 
[bookmark: _Toc333751867]Sample Consultation Cases

There have been six State-led consultations processes since 2014 with more underway and others scheduled to commence (Sanborn & Paredes, 2014; Flemmer & Schilling-Vacaflor, 2015). All six took place on new hydrocarbon blocks before being available to MNCs and all consultations resulted in a consensus (Sanborn & Paredes, 2014; Flemmer & Schilling-Vacaflor, 2015). After the new legislation came into force, it was announced that older oil blocks would also have consultations conducted (Flemmer & Schilling-Vacaflor, 2015). 
Table 2 refers to the first six consultation processes since the new law mandating State-led consultation processes in Peru. Prior to this legislation, other consultation processes took place and were in many cases informal or incomplete (Schilling-Vacaflor, & Flemmer, 2015). These consultations may have also been Indigenous peoples initiated processes, community referendums or events organized by the oil or mining MNCs (Schilling-Vacaflor, & Flemmer, 2015). Most of the six cases follow the consultation process described above, thus in the interest of brevity, only variations from the identified process will be discussed below and reference will be made to the above process when no variation exists.
Table 2 
Peru: Consultative processes in the extractive industries
	Situation Participants
	Process
	Outcomes

	Banning Mining or Hydrocarbon activities in the Loreto regional Conservation area. Consultation with the Marijuna and Kichwa Indigenous Communities.

(Source: This description is based on an article authored by Sanborn & Paredes, 2014 and a report by Peru’s Ministerio de Cultura in, 2014) 
	· First consultation process according to the new consultation law.
· Prior to the consultation, the identified area was not considered a conservation area and the purpose of the consultation was to have the area legally considered a conservation area to protect it and the Indigenous communities living within from the extractive activities.
· This case is exceptional because it was the Indigenous groups who asked the State to help them prevent the extractive activity.
· VMI provided technical assistance to the department of Sustainable use of Biodiversity of the regional government.
· A series of meetings took place with four representatives of the affected Indigenous communities as well as translators, Indigenous organizations, international organizations and non-governmental organizations. 
· The broader communities were informed about the process. 
· While the meetings were taking place, other Kichewa communities who were affected by this decision requested to be part of the process, which was accepted by the Regional government. 
· Agreements were established to respect the land of the Indigenous groups, to recognize their organizations and to modify the zoning for the extractive industry plan to exclude this land. The agreement clarified that there would be no extractive activities made within the land area.
· To date, this proposal has yet to be approved by the Ministry of the Environment. 
	· Positive outcome for affected Indigenous groups as concerns were addressed and an agreement was reached.
· Complete separation from these groups and extractive industry activities would be achieved if accepted by the Ministry of the Environment.
· Process requested by the Indigenous groups with involvement of other non-governmental, international and Indigenous organizations.
· Outcome results still pending (Sanborn & Paredes, 2014).
· Met all ILO C169 FPIC standards, although ‘consent’ aspect is not really applicable within the confines of C169 as the Indigenous groups were requesting consent from the State.



	Hydrocarbon exploration viability in Block 169 in the District of Yurúa and Tahuanía province of Atalaya, in the district of Iparía province Coronel Portilla, department of Ucayali. Consultation with the Ashaninka, Ashéninka, Yaminahua and Amahuaca Indigenous Communitites.  

(Source: This description is based on a report by Peru’s Ministerio de Cultura in, 2014).


	· In 2013, the first block prior consultation took place in Peru’s hydrocarbon sector.
· It lasted 6 months total.
· There were four Indigenous groups consulted, with numerous communities within each.
· The lot was authorized for exploration and exploitation and Perupetro was appointed as the leader for the consultation process by the MEM.
· The affected Indigenous groups and their organizations were identified for consultation through the process identified previously. There were four groups with 17 organized communities within identified in this block. 
· The development and communication of the consultation plan by the VMI and Perupetro took place as per the identified process. The meeting involved more than 30 Indigenous representatives.
· The distribution of information step took a total of 30 days to complete. For this block, there were separate workshops for each community at the request of the Indigenous groups during their first meeting with the government representatives.
· The internal evaluation stage, took 30 days. Demands made by the Indigenous communities included respecting the environment, providing employment, and providing basic and public services. 
· The intercultural dialogue step took nine days. Concerns identified by the Indigenous group at this stage included the need for improved information and more translation. Perupetro agreed to improve the translated brochures they had given.
· The decision step involved the expression of concerns and agreements made regarding the protection of Indigenous collective rights, pollution of rivers, animals and forests, use of Indigenous labor as a priority and contract review. Perupetro agreed to use oversight committees for the fulfillment of these agreements.
· The final document was drafted, agreed upon and is considered binding. 
	· Positive outcome for affected Indigenous groups as concerns were addressed and an agreement was reached.
· Perupetro led the process but Indigenous representatives aided in the development of the consultation plan, which may be more conducive to the cultural context of, be Indigenous group.
· Met ILO C169 FPIC standards.

	Hydrocarbon exploration viability in Block 195 in the districts of Aguaytía and Irazola province of Padre Abad, department of Ucayali; and the District of Pozuzo Codo province of Puerto Inca, in the department of Huanuco. Consultation with the Kakataibo and Shipibo Konibo Indigenous communities.

(Source: This description is based on a report by Peru’s Ministerio de Cultura in, 2014).

	· In 2014, the second prior consultation took place in Peru’s hydrocarbon sector.
· The lot was authorized for exploration and exploitation and Perupetro was appointed as the leader for the consultation process by the MEM.
· The Indigenous groups and organizations were identified through the identified process. Four groups with eight organized communities within were identified. 
· The development and communication step involved a meeting with approximately 30 Indigenous representatives to collaborate on the consultation plan. 
· The information stage, took place over two months. A deviation to the identified process included the distribution of a map of the area (Block 195) indicating the hydrocarbon activities and a poster on Indigenous collective rights, which were distributed. There were separate workshops for each community that took place over two days. This was one more than in Block 169 and it also included group work. It was requested in the preliminary meeting by the Indigenous groups that there be workshops for different ages, sexes and communities. 
· The internal evaluation took place as per the identified process. The demands of the Indigenous communities included respecting the environment, providing employment, and providing basic and public services. 
· The preliminary meeting and the intercultural dialogue were held with the use of the minutes from the meeting with Block 169 as an example. The dialogue took two days to complete and three aspects of importance were noted; the accreditation of representatives, the decision for separate agendas for the dialogue for each Indigenous group, and the addition of two people to join the consultations. All of these aspects were resolved. Agreements were made between the Indigenous groups and Perupetro on the following topics: protection of the collective rights of Indigenous people, prioritization of Indigenous employment, the provision of copies of the environmental impact assessments for the affected communities, the implementation of environmental monitoring programs, the use of monitoring committees and the training according to the needs of the communities in regards to hydrocarbons.
· The decision step took place in June 2014. The final document was drafted, agreed upon and is considered binding. 
	· Positive outcome for affected Indigenous groups as some concerns were addressed and an agreement was reached.
· Perupetro led the process but Indigenous representatives aided in the development of the consultation plan, which may be more conducive to the cultural context of, be Indigenous group.
· Met ILO C169 FPIC standards.

	Hydrocarbon exploration viability in Block 164 in in the districts of Emilio San Martin, Maquía and AltoTapiche province of Requena; and Sarayacu district, province of Ucayali, Loreto Region. Consultaiton with Kukama-Kukamiria Indigenous Communities 

(Source: This description is based on a report by Peru’s Ministerio de Cultura in, 2015).


	· In 2014 a prior consultation took place for Block 164.
· There were two Indigenous groups consulted.
· The lot was authorized for exploration and exploitation and Perupetro was appointed as the leader for the consultation process by the MEM.
· The affected Indigenous groups and their organizations were identified for consultation as per the identified process except that VMI trained a promoter on the Indigenous collective rights, the criteria to identify Indigenous peoples and on the process of consultation. Also, different identification metrics were added to determine Indigenous peoples: self identification, language, community history, social or political organization, economic activities, land and natural resource use, world view, ancestral beliefs and practices.
· The development of the consultation plan in this instance involved a change to the foundational plan to include lessons learned from consultation processes that had taken place in Blocks 169, 195 and 164. The communication part of this stage took place during two simultaneous meetings with the use of communication technology so that two distant communities could be involved in the developing the same consultation plan. This meeting also involved MEM officials, which is different from the other consultation processes.  The consultation plan was supplemented with the same information as in previous consultation processes but now included materials regarding collective rights, hydrocarbon activities, environmental impacts, distribution of fees and royalties and the right of servitude as well as a map of Block 164 (p. 19).
· The information stage lasted about one month. A deviation from the identified process included the training of the local interpreters on issues related to prior consultations. Additionally, the interpreters were provided with materials and glossaries to help with technical terms. Two workshops were held over two days and participants were delegates from the affected communities.  Perupetro and VMI presentations were made but were revised from previous consultations to included information from consultation activities to the effects of hydrocarbon activities, the collective rights of the Indigenous people among other things. 
· The internal evaluation step took place as per the identified process. It was established that one of the communities could conduct their own internal evaluation due to being located in a different basin to the other consulted communities. Additionally, four meetings were held so that the communities could express their proposals, concerns and recommendations. Concerns involved issues of compensation, basic services like education, royalties, respect for the environment, prevention of discrimination, among others.
· During the primary meeting, prior to the intercultural dialogue VMI discussed the process and norms of the dialogue meeting among the other topics.  For instance, it is the accredited representatives position to speak on behalf of the Indigenous communities when answering or asking questions as well as asking for breaks to discuss privately their proposals. The intercultural dialogue included participates not yet seen in other consultation processes, including the staff of the General Office of Social Management of the MEM, as well as regional Municipality staff. Additionally, the dialogue meeting included the clarification of terms, the discussion of the administrative measures, the administrative actions and the resulting impacts on the collective rights of the affected Indigenous communities, which is different than the identified process and other consultations. Issues brought up by the Indigenous groups categorized into seven thematic areas: Trust and good faith, protection of collective rights, environmental care, land, education and capacity building, and employment (p. 24). Agreements were made based on these thematic areas and are considered binding. 
· The decision step took place in November 2014. The document was drafted, agreed upon and is considered binding.
	· Positive outcome for affected Indigenous groups as some concerns were addressed and an agreement was reached.
· Perupetro led the process but Indigenous representatives aided in the development of the consultation plan, which may be more conducive to the cultural context of, be Indigenous group. 
· Perupetro respected the wishes of the communities to have separate internal evaluations based on geographic location.
· Met ILO C169 FPIC standards.

	Hydrocarbon exploration viability in Block 189 in the districts of Tahuanía and Raymondi province of Atalaya, and Iparia district, province of Coronel Portillo, department of Ucayali. Consultations with Asheninka y Shipibo-Konibo Indigenous Communities 

(Source: This description is based on a report by Peru’s Ministerio de Cultura in, 2015).

	· In 2014, a prior consultation took place for Block 189.
· There were two Indigenous groups consulted.
· The lot was authorized for exploration and exploitation and Perupetro was appointed as the leader for the consultation process by the MEM.
· The affected Indigenous groups and their organizations were identified for consultation as per the identified process and included the same deviations as Block164: VMI training a promoter on the Indigenous collective rights, the criteria to identify Indigenous peoples and on the process of consultation. The deviated identification metrics were also used just as in Block 164. This particular block had communities that were also consulted for block 175 and various communities that were both non-Indigenous and Indigenous and those Indigenous peoples that fell under different legal statuses of recognized Indigenous Population, titled Indigenous community, village or settlement. The VMI stated that these legal status’ were not a factor in whether or not the community would be consulted and that the “people will be considered Indigenous if it retains some or all of their social, economic, cultural and political institutions […] as part of an Indigenous peoples” (p. 35). 
· The development and communication of the consultation plan included lessons learned from past consultations. Once agreed upon, the consultation plan, meeting minutes, and administrative measure, were distributed as per the identified process along with a map of Lot 189, and information booklet on Indigenous people’s collective rights, prior consultations, oil activities, the distribution of fees, environmental impacts, distribution of fees and royalties’ as well as the right of servitude were handed out to community members. 
· The information stage, took place over one month. The interpreters in this process were also trained on issues related to prior consultations and provided with materials like glossaries to help with technical terms. Four workshops were held over two days and participants were delegates from the affected communities. A deviation from the identified process included testing and checking with the Indigenous groups for understanding of technical terms and information during the workshops. Perupetro and VMI made presentations that had informational and language revision from previous consultations during the workshops. These presentations included information from consultation activities to the effects of hydrocarbon activities, the collective rights of the Indigenous people among other things. Brochures, maps and a poster of hydrocarbon activities and collective rights were also distributed in the relevant Indigenous languages, which is a deviation from the identified process. Changes were made to the number of accredited representatives as well as the location of one meeting at the request of the Indigenous groups with the agreement from Perupetro. 
· The internal evaluation step took place as per the identified process. It was noted that the Indigenous communities would be represented through their own local Indigenous organization. Different demands were made by each organization ranging from requests for training to monitor hydrocarbon activities, to education and health to having their rights to territory be respected. 
· The preliminary meeting and the intercultural dialogue took place as per the identified process with the additions similar to the process of Block 164. VMI’s preliminary meeting prepared the Indigenous representatives for the process. The Intercultural dialogue lasted two days. The identified issues relating the consultation process and activities were categorized into five thematic areas: contract, work, environment, community relations, and participation (p. 47). Agreements were made based on these thematic areas and are considered binding. 
· The decision step took place in November 2014. The final document was drafted, agreed upon and is considered binding.
	· Positive outcome for affected Indigenous groups as some concerns were addressed and an agreement was reached.
· Perupetro led the process but Indigenous representatives aided in the development of the consultation plan, which may be more conducive to the cultural context of, be Indigenous group.
· Met ILO C169 FPIC standards.

	Hydrocarbon exploration viability in Block 175 in the districts of Tahuanía, Sepahua and Raymondi, Atalaya province, Ucayali department; and Rio Tambo district, province of Satipo, department of Junin.  Consultations with the Amahuaca, Ashaninka, Asheninka, Matsigenka, Yaminahua and Yin Indigenous Communities.  

(Source: This description is based on a report by Peru’s Ministerio de Cultura in, 2015).

	· In 2014 a prior consultation took place for Block 175.
· There were six Indigenous groups consulted. These groups included 64 communities. Six of these communities were also involved in the consultation of Block 189.
· The lot was authorized for exploration and exploitation and Perupetro was appointed as the leader for the consultation process by the MEM. 
· The affected Indigenous groups and their organizations were identified for consultation as per the identified process. Deviations to this step were the same as Block 164 and 189: the training of a promoter on the Indigenous collective rights, the criteria to identify Indigenous peoples and on the process of consultation and the other metrics for identification of Indigenous peoples. A specific deviation for this block was that during the field visits, one community showed “mistrust of authorities regarding the visit of foreign [people]” and thus Perupetro decided to change the boundaries of the block to exclude this community from the extraction boundaries (p. 57). Additionally, three communities whose Indigenous statuses were pending recognition were classified as Indigenous as per the ILO C169. Also, the communities that were consulted for Block 189 were added to the consultation of Lot 175 as they overlapped on both.
· The development and communication of the consultation plan included the lessons learned through other previous consultations. After a proposal was completed, two parallel meetings were held with representatives of the affected Indigenous organizations and communities to further develop the consultation plan. This step was different from the identified process because there were aspects discussed which involved changes to the consultation timing, locations, involvement of grassroots organizations, inclusion of women, and logistics of including inaccessible communities. The communication aspect also involved site visits, and discussions. The consultation plan, meeting minutes, administrative measure, were advertised as per the identified process with the addition of a map of Lot 189, and information booklet on Indigenous people’s collective rights, prior consultations, and oil activities. During the advertisement stage an Indigenous center asked to be a part of the consultation process. Perupetro approved this.
· The information stage, took place over two months. Local interpreters in this case were also trained on technical terms. Nine workshops were held over two days each and participants were delegates from the affected communities. Deviations to the identified process were the same as in Block 189: the testing or checking of the Indigenous groups for understanding of technical terms and information. Perupetro and VMI made presentations with the same additions as in Block 189 however, new to this step was the encouragement of participation from the audience as well as group work. Brochures, maps and a poster of hydrocarbon activities and collective rights were also distributed in the relevant Indigenous languages. Changes were made to the number of accredited representatives as well as the location of one meeting at the request of the Indigenous groups with the agreement from Perupetro. 
· During the internal evaluation step, it was noted that the Indigenous communities would be represented through their own local Indigenous organization. The Indigenous organizations requested that there be additional meetings and that there be changes made to the time and duration in order to have enough time to analyze the extent of impacts that these activities will have on the collective rights of the groups. Different demands were made by each organization ranging from requests for training to monitor hydrocarbon activities, to education and health to having their rights to territory be respected. 
· VMI held a meeting prior to the dialogue meeting with the Indigenous groups and organizations for the same purpose as the identified process with the addition of preparing the accredited representatives for the process and to inform them of the rules of the meeting. The issues identified relating to the consultation process and activities were categorized into six thematic areas: compensation and royalties, benefits and employment priority, administrative measures and the consultation process, intercultural health, environmental, social and cultural respect (72-75). Agreements were made based on these thematic areas and are considered binding. 
· The decision step took place in December 2014. The document was drafted, agreed upon and are considered binding. 

	· Positive outcome for affected Indigenous groups as some concerns were addressed and an agreement was reached.
· Perupetro led the process but Indigenous representatives aided in the development of the consultation plan, which may be more conducive to the cultural context of, be Indigenous group.
· Perupetro respected the wishes of the communities to have separate internal evaluations based on geographic location. 
· Met ILO C169 FPIC standards.


[bookmark: _Toc333751868]Conclusion
The consultation process in Peru is plainly laid out. The steps clearly allow the Indigenous people to be a part of the consultation plan and the internal evaluation as well as facilitate the inclusion of the Indigenous organizations, and clear communication of the technical processes. The collaboration on the consultation plan allowed the Indigenous communities to work with Perupetro and the VMI and to negotiate timelines and elements of the consultation to meet their needs in terms of customs, organizations and traditional practices. Additionally, the internal evaluation process allowed the Indigenous communities to provide input on the impacts of the extractive activities, which gives them an avenue for self-determination, a platform to voice their concerns and an audience that will address or note concerns for follow up with the correct institution. The use of trained local translators and the simplifying of complex technical processes is an asset to the communication and understanding of the Indigenous groups, allowing them to participate fully. Finally, the inclusion of Indigenous organizations as representatives of the Indigenous communities and as a source for access to advisors aided in closing the knowledge gap and provided sufficient information to ensure that the information provided by the State was not biased or incomplete (Schilling-Vacaflor, 2013). However, it is important to keep in mind that the Peruvian Ministry of Culture produced much of the consultation information in Table 2, which may be a bias in favour of describing a positive outcome and experience for the Indigenous peoples.
Although there is a clear process outlined by the law, this does not mean that there are not concerns about it. Observers and Peruvian Indigenous organizations have many concerns regarding the law and the consultation process, one of which involves the tight time lines the process imposes (Pugley, 2013). Overall, since the State owns the subsoil, has the final decision-making power, and purposefully consults only after concessions are determined, it effectively maintains control of the consultation process (Pugley, 2013). Additionally, the consultation process only aims at obtaining consent but does not require it (Pugley, 2013). Thus, any processes afforded to the Indigenous groups are not meaningful in terms of actual decision-making or altering authority. Nevertheless it allows grievances and issues to be voiced, discussed and for potential solutions to emerge.
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[bookmark: _Toc333751870]Country Context
Guatemala is a lower middle-income country with a GNI per capital of  (current) US$3,430 in 2014 (The World Bank, 2016). Guatemala’s annual GDP growth rate has been on an upward trend since 2012, with a growth rate of 4.2% in 2014 (The World Bank, 2016). The service sector has been the main contributor to GDP followed by industry and then agriculture. In 2014, the service sector contributed 59.5% share of GDP, industry contributed 29%, and agriculture 11.5% (The World Bank, 2016). In 2013, the services sector accounted for 50% of employment, 33% was employed in agriculture and 17% in industry (The World Bank, 2016). FDI accounted for 2% of GDP in 2014 (The Global Economy, 2016). The official unemployment rate was 2.9% in 2014 (The World Bank, 2016). However, non-agricultural informal jobs were 75% of total employment in 2015 (USAID, 2015). 
Guatemala’s income distribution is considered highly unequal with 57.2% of income held by the richest 20% in 2011 and about 23% held by the poorest 60% (The World Bank, 2016). The majority of the poor population reside in rural areas (The World Bank, 2016). The poverty headcount ratio was 51% in 2006 (the latest year for which data was available). The percentage of people living under $1.90/day increased to 11.5% in 2011 compared to 10.1% in 2000 (The World Bank, 2016)
Guatemala has the largest population (16.3 million in 2015) and highest population growth rate in Central America (Central Intelligence Agency (CIA), n.d). Of this population 60% self identify as Indigenous (IWGIA, n.da). Of the Indigenous Population, 73% are classified as poor and 26% extremely poor (IWGIA, n.da). 
Guatemala ranks 128 on the 2014 UNDP (2015) HDI country list with an HDI of 0.627. This qualifies it as a medium human development country (UNDP, 2015). Guatemala’s HDI value has been steadily increasing since the 1990s (UNDP, 2015). Guatemala’s IHDI reduces to 0.443, a loss of 29.4 percent (UNDP, 2015). This is a less than the average IHDI for Latin America and the Caribbean as a whole (UNDP, 2015). 
Historically, the extractive sector had not contributed a huge amount to the economic growth of Guatemala when compared to the agriculture and manufacturing sectors (McGill Research Group Investigating Canadian mining in Latin America (MICLA), n.d). Mining contributed 3% to GDP but it is predicted to rise to as high as 5% (Sigfrido & Anzueto, 2009; MICLA, n.d). By 2014, 601 mining licenses were being processed, 359 mining licenses were granted, 76 of which were for exploration and 283 were for exploitation (Elías & Sánchez, 2014; MICLA, n.d). As of 2009, there were 322 permits issued for mining, 151 of those for exploitation, 183 for exploration and 8 for recognition (MICLA, n.d). In 2010, mining revenues jumped to 513 million in just six years (Cordaid, 2013, para.1). Precious metal ore, lead ore and nickel ore account for 45% of exports (The Observatory of Economic Complexity (OEC), n.d). As of 2013, Guatemala was producing the largest amount of oil in the region (Cordaid, 2013, para. 1). Petroleum accounts for 25% of total exports earnings (OEC, n.d) 
More than half of the mining concessions granted along with numerous pending licenses are situated in the poorest of the Indigenous lands (Brunch & Loarca, 2013). Mining is concentrated in four departments (regions), which is where the majority of the Mayan Indigenous populations reside (Coridad, 2009, p.6). The large scale Marlin mine project is also located on Indigenous land (Coridad, 2009). None of these local Indigenous groups have been consulted on any of these projects at any point in time (Brunch & Loarca, 2013). Additionally, forced evictions of Indigenous people from their land is common in Guatemala, mostly taking place for oil and mining concessions (Maryknoll Office for Global Concerns, 2013). Twenty-two evictions affecting Indigenous communities were approved as of April 2013 (Maryknoll Office for Global Concerns, 2013).
[bookmark: _Toc333751871]Legislation Concerning the Indigenous Peoples

As a result of pressure from popular grassroots and Indigenous organizations, the beginning of a peace process occurred, which ended the civil war in 1996. Accords (agreements) between the various power groups including, the government, the military and the Guatemalan National Revolutionary Unity (URNG) guerrilla coalition began to emerge (Warren, n.d). These accords were about the recognition of Indigenous “human rights, resettlement, [and] demilitarization” of Indigenous lands (Warren, n.d, para. 12). Also, socioeconomic and constitutional reforms concerning the Indigenous peoples began (Warren, n.d). Of particular interest is the Accord on the Identity and Rights of Indigenous peoples (AIDPI), which was signed on 31 March 1995 “by the government, military and URNG” (Sieder, 2011; Warren, n.d, para. 12). This accord demanded recognition of Indigenous peoples’ collective rights through constitutional reforms (Sieder, 2011). The accord includes the “right to be subject to customary law, the right to bilingual education and protections for communally-held lands, but excluded territorially-based autonomy arrangements” (Sieder, 2011, p. 252). Soon after, Indigenous organizations developed proposals for constitutional reforms that addressed “the right to select their own authorities and develop and apply their own forms of law within their communities” (Sieder, 2011, p. 252). In 1998, the government approved a package of judicial, legislative and executive reforms (Sieder, 2011). However, this was very controversial among the business elites in Guatemala, which later led to the rejection of the proposed constitutional amendments (Sieder, 2011). Article 58 of the Guatemalan constitution, 1985, recognizes the right of Indigenous people to their cultural identity: Values, customs, and languages (Sieder, 2011). Also, Article 66 of the Guatemalan constitution “recognizes, respects and promotes [Indigenous peoples’] way of life, customs, traditions, forms of social organization, use of Indigenous dress by men and women, languages and dialects” (Sieder, 2011, p. 253). Guatemala also adopted the UNDRIP in 2007, but have not yet incorporated it into their laws (Sieder, 2011). 
Specific to the extractive industries and Indigenous people, Guatemala ratified ILO C169 in 1996 (Elías & Sánchez, 2014). Although there have been numerous attempts at regulating prior consultations, it has yet to be incorporated into law (Elías & Sánchez, 2014). In 2011, there was an attempt to regulate consultations but it was rejected by Indigenous organizations because they were not consulted on the regulation itself (Elías & Sánchez, 2014). The Indigenous organizations felt that the regulation favoured the government entities and wanted a more explicit recognition of ILO C169, which they felt provided a more favourable process for prior consultations (Elías & Sánchez, 2014). Importantly, “the Guatemalan Constitutional court has repeatedly ruled that international human rights treaties ratified by the Guatemalan State prevail over domestic laws” (Brunch & Loarca, 2013, para.8). Thus, the ILO C169, and the process of FPIC should be upheld in Guatemala. However, this has not been the case. In 2009, the Guatemalan Supreme Court ruled that community consultation and voting ‘no’ against extractive projects are not recognized in the legal sense and thus does not constitute a veto of the projects (Americas Quarterly, n.db; Brunch & Loarca, 2013). This is the case even when 90% of the vote is against the extractive project (Americas Quarterly, n.db). The reasoning is that there is a lack of domestic regulation (Brunch & Loarca, 2013). Domestic regulation does dictate that legally binding local consultations are only applicable for development and infrastructure projects, which are at the Municipal level and under the Municipal codes (Brunch & Loarca, 2013). Furthermore, the Guatemalan Supreme Court has also ruled that the Municipalities have a right to conduct community referendums for public consultations “when the nature of the issue at hand affects the rights and interests of Indigenous communities of the Municipality” which is stated in the Municipal code of Guatemala (Oxfam, 2005, para. 2).
 Finally, the Guatemalan Constitution states that subsoil resources do not fall under Municipal jurisdiction but are instead the responsibility of the central government (Brunch & Loarca, 2013). Similar to Peru, Guatemala’s domestic laws categorize natural resources as strategically important to the national interest, and consider any one who opposes the extraction of these resources a threat to national security (Solano, 2015).
[bookmark: _Toc333751872]Consultation Processes in the Extractive Industry

	Due to the lack of government legislation demanding consultation prior to the approval of projects and issuing of licenses, Indigenous populations have developed their own process under the Municipal code (Americas Quarterly, n.db; Brunch & Loarca, 2013). This process of prior consultations or community referendums normally involves Guatemala’s Indigenous and civil society organizations jointly working towards organizing a consultation petition that can be given to the local Municipal government (Brunch & Loarca, 2013). Additionally, 10% of registered voters could come together and request that a consultation occur (Americas Quarterly, n.db). It is then up to the Municipal authorities as to whether or not they should accept or reject the request for a consultation process (Americas Quarterly, n.db). For approval to be reached two thirds of the Municipal council must vote in favour and this could take up to two months (Americas Quarterly, n.db). If the Municipal government approves, community members, independent lawyers, Municipal authorities and any one else who wishes to participate are given information and are advised of a meeting place (Brunch & Loarca, 2013). The Municipal government organizes both the consultation event and the vote, which is monitored by the Municipal Electoral Tribunal (Brunch & Loarca, 2013). The question of whether or not these people want these extractive projects on their land is posed verbally to the group, and after a verbal response, a vote takes place where voters “individually register their vote by signing or stamping their fingerprint in an official document” (Brunch & Loarca, 2013, para.15). The Municipal electoral authorities then count the votes and the decision is given to the Ministry of Energy and Mines (Americas Quarterly, n.db). If at least 20% of registered voters participate then the decision is considered valid (Americas Quarterly, n.db).	
[bookmark: _Toc333751873]Sample Consultation Cases 

It is estimated that around 74 public consultations or community referendums have taken place between 2005 and 2012 (Elías & Sánchez, 2014). However, it is likely that there are more undocumented and documented community consultations or referendums. These consultations are “diverse in their legal and cultural foundations, and range from informal ‘consultas de vecinos’ (‘neighbourhood consultations’) regulated by Municipal law, to more formal consultations that meet ILO C169 specifications” (Brunch & Loarca, 2013, para.14). The majority of consultations and votes have resulted in a verdict of ‘no’ when Indigenous communities are asked if extractive projects can operate on their land (Brunch & Loarca, 2013). However, as stated before, the government and courts largely ignore these consultation processes and their results (Americas Quarterly, n.db; Brunch & Loarca, 2013).
Table 3 provides some examples of consultation processes in Guatemala. This is by no means an exhaustive list of the literature regarding these processes, however, for the purpose of this paper; these cases act as evidence or information to draw out best practices and conclusions. 
Table 3
Guatemala: Consultative processes in the extractive industries
	Participants
	Process
	Outcomes

	Mining exploration in the highland Municipality of Santa Maria Chiquimula. Consultation with Indigenous groups in the Municipality. 

(Source: This description is based on an article by Abbott, 2014)

	· Residents met at a pre-determined location to participate in a community vote.
· The vote was for whether or not the Indigenous community wanted to resist the mining activities within the Municipality in which the Guatemalan government had already issued a permit for. 
· Prior to the vote, the community was informed regarding what the vote was on.
· The process for their community consultation originates from the “Kiche Mayan holy book” which states that all people over seven can be a part of the decisions making and voting process (para.14).
·  A total of 40,000 people voted with only 1,000 voting in favor of the extraction of natural resources. 
· After the vote, the communities’ leaders of the 18 communities gave the results of the vote “to a panel of government Ministers from the Congressional Commission on Indigenous Affairs, the Ministry of Energy and Mining, and the Ministry of Natural Resources” (para. 24)
· This project was authorized to go ahead by the Ministry of Energy and Mines despite the negative opinion of the community (Central American Data, 2014). 
	· Positive process for the affected Indigenous groups as it eventually became entirely determined and controlled by them.
· Negative outcome because neither the government nor the MNC accept or recognize the decisions made by the Indigenous community (Central America Data, 2014). 
· Indigenous communities were denied their right to FPIC and thus this consultation did not meet ILO C169 FPIC Standards as it was not free, prior, informed and it did not involve consent.

	Mining extraction operations in the Municipalities of San Miguel Ixtahuacán and Sipacapa. Consultation with Maya-Mam and Maya-Sipacapense Indigenous communities. 

(Source: This description is based on articles by McGee, 2009 and Ward, 2011 as well as a report by Cuffe, 2005). 
	· This was the first case of a referendum in Guatemala.
· In 1999, a mining concession was given to Montana MNC who did not start purchasing land for the concession until 2005.
· Company records indicate that the MNC held 30 meetings with the affected communities but there were no details. When the community members were interviewed it was determined that they thought these meetings were for informational purposes only and not for consent.
· In 2013, the MNC asked for letters in favor of the mining activities to be signed by the leaders of the affected communities, which they did. This allowed the MNC to gain a 25-year exploitation license.
· In 2004, the communities started protesting the operation of the mines instigating the first recorded meeting between the Ministry of Energy and Mines and the affected communities.
· In 2005, the Sipacapa Municipal council approved a resolution to allow for a community consultation but the consultation was blocked by an injunction brought on by the MNC. 
· As an alternative, representatives from religious and non-governmental organizations organized the consultation and in June 2005, 13 communities participated. The result showed 11 communities rejecting the mining activities, however, the MNC and local government contested the consultation and the Guatemalan government brought the case to the Constitutional Court. In 2007, the Constitutional Court ruled that the consultation itself was legal but that the results of the consultation were not legally binding. The justification for this was that the jurisdiction over mining activities is national as opposed to local. After this vote, the other affected area of San Miguel Ixtahuacán decided to carry out consultations.
· Also in 2005, the mining MNC and Guatemalan government underwent an investigation “by the Compliance Advisor Ombudsman of the International Finance Corporation” who determined that the original consultation conducted by the company was sufficient to meet the needs of the Internal Finance Corporation and the operation of the mine began (Ward, 2011, p. 76). 
· In 2006, a National Union Federation sent a letter to the ILO with the concern that the Guatemalan government had not completed prior consultations with the Indigenous communities affected by the mining project. When investigated it was found that “the Guatemalan government did not contest that it had never consulted with the affected communities prior to granting of licenses and [the national union federation] called on the Guatemala government to undertake such consultations” (Ward, 2011, p. 77)
· In 2009, an organization representing one of the departments affected by the mining activities filed a grievance with the Canadian office of the Organization for Economic Co-operation and Development (OECD) stating that the mine does not respect “rights to life, health, water, property, to be free from racial discrimination, and to free, prior and informed consent” (Ward, 2011, p. 77). This has yet to be resolved.
· The project also involved many instances of conflict leading to two deaths, a reliable assassination plot of an active protestor as well as numerous incidents of threats and harassment towards community members.
· The issue of the lack of consultation was brought to the Inter-American Commission of Human Rights who in 2010 determined that precautionary measures for the 18 affected communities were needed with reference to the mine. This required the Guatemala government to suspend the license of the project and to provide protection to the affected people and environment while awaiting a final decision from the Commission. In June and July of 2010, The Guatemalan government and the Ministry of Energy and Mines temporarily suspended the operations of the mine but as of 2011 the mine was still operating.
· In 2011, the Inter-American Commission on Human Rights revised the precautionary measures so as to not suspend the operation of the mine (Goldcorp, 2011).
	· Positive process for the affected Indigenous groups as it eventually became entirely determined and controlled by organizations representing them.
· Positive outcome because the vote was recognized but the Inter-American Commission for Human rights but also a negative outcome because neither the government nor the MNC accept or recognize the decisions made by the Indigenous community and the mine is still operating.
· Indigenous communities were denied their right to FPIC and thus this consultation did not meet ILO C169 FPIC Standards as it was not free, prior, informed and it did not involve consent.
 

	Proposed Open-Pit Mine in San Juan Sacatepéquez. Consultation with the Maya-Kaqchikel Indigenous Community 

 (Source: This description is based on an article by Costanza, 2015).


	· Since 2006, the 12 communities located within the Municipality have rejected an open-pit mine project that was supposed to be constructed on their land.
· The community requested information about the project but it was denied.
· Human rights abuses, threats and violence have ensued due to resistance of the mine by the Indigenous people.
· In 2006, MNC employees were found in the houses and on the land of the community members without permission leading the community members to demand a formal consultation from the Mayor.
· The Mayor’s legal advisor suggested that a consultation be organized based on the ILO C169. This led to the drafting of Municipal Law to direct the process.
· The consultation was planned for April of 2007.
· The process included the registration of all of the Municipal population and a secret vote. The Supreme Electoral Tribunal would monitor the vote.
· However the Mayor decided to cancel the vote on the grounds that the Municipality was not ready and that there were not enough people registered to vote.
· The consultation was deferred to May.
· The communities in the closest proximity to the extractive site began to inform the communities’ members on the consultation via public assemblies. The goal of these assemblies was to encourage registration and participation in the consultation. 
· There were also weekly meetings with MNC officials as well as local and national government representatives with the objective of coming to an agreement although one was never achieved.
· Representatives from religious and cultural organizations arranged an awareness campaign that involved workshops and researched information on the MNCs prior projects.
· The Mayor cancelled the second scheduled consultation and would not reschedule another meeting. The reasoning was because of the money it would costing to hold the consultation as the Mayor felt it would be better spent on development projects.
· The community protested but the Mayor’s new legal advisor “held that ILO C169 did not obligate the Municipality to hold a consultation” (p.267).
· Regardless, the 12 communities conducted their own consultations with assistance from the Guatemalan Human Rights Ombudsman and a Mayan Lawyers association who oversaw the entire process to guarantee transparency.
· After months of planning, the vote finally took place. Those voters over the age of 18 had their vote counted. There were two tables set up, one for ‘yes’ and one for ‘no’. Voters went to the table with their desired opinion and registered their vote at that table. The Indigenous representatives felt this was the best process to reflect their decision-making norms.
· The results were documented in a report and signed by all participants. The report was delivered to “the Municipal government, Congress, the Presidency, and the Ministry of Energy and Mines” (p.268).
· Almost 9000 registered voters participated with only 48 voting in favour of the extractive project. 
· The Mayor and Council of the Municipality who distributed brochures and announced to the community that the consultations were illegal and participation was frowned upon rejected the consultation. It was also cited that the Mayor threated to imprison those who participated.
· The consultation and vote did not stop the mining project, which led the community to take the issue to the Constitutional Court. The ruling was “that the communities had been denied their right to prior consultation, but it also declared that the self-organized consultations were invalid” (p. 268). 
· After the ruling the community was not consulted by Ministry of Energy and Mines, and the extractive project continued.
· The community continued to protest the mining project and their right to consultation, while the mining project proceeded as planned.
	· Positive process for the affected Indigenous groups as it eventually became entirely determined and controlled by them.
· Negative outcome because neither the government nor the MNC accept or recognize the decisions made by the Indigenous community. 
· Were denied their right to FPIC and thus this consultation did not meet ILO C169 FPIC Standards as it was not free, prior, informed and it did not involve consent.

	Mining activities in the Municipality of Momostenango in the department of Totonicapán.Consultations with the Indigenous groups in the Municipality.

(Source: This description is based on an article by The Network in Solidarity with the People of Guatemala (NISGUA), n.d)
	· The communities within the department of Totonicapán have held three community consultations and two consultations in another department.
· In all of the community consultations the majority of the community voted against the operation of the extractive projects. 
· The voting process included fingerprinting and the participation of children.
· In the department of Totonicapán there are 17 concessions but none were operating at the time of the community consultations.
· Neither the government nor the MNCs have acknowledged or respected the community consultation process or the decisions made. 
	· Positive process for the affected Indigenous groups as it is entirely determined and controlled by them.
· Negative outcome because neither the government nor the MNC accept or recognize the decisions made by the Indigenous community.
· Did not meet ILO C169 FPIC Standards as it was not free, prior, informed and it did not involve consent.


	Mining licensing in Cabrican Municipality in the Quetzaltenango department. Consultations with Mam Indigenous community.

(Source: This description is based on an article by Fariña, 2012).
	· The community found out that the government was granting mining licenses without consulting the local population.
· The community started to organize into several groups made up of teachers, youth, authorities and religious representatives in an effort to obtain information and distribute it to the community via a process of consultation. 
· The groups first held an awareness meeting in which they informed the affected communities about the potential advantages and disadvantages to the operation of mining activities in their Municipalities.
· When voting began, the community use of paper ballots as their way of creating proof that the consultation took place.
· The result of the vote showed that more than half of the population, which also includes children, voted to reject the operation of the mining projects on their territory.
· The community leaders developed a document that gave a summary of the consultation and travelled to the capital to give it to the President and the Minister in charge of approving mining licenses.
· The Guatemalan State rejected this consultation and determined it as not legally binding.
· Mining has continued on the land.
	· Positive process for the affected Indigenous groups as it is entirely determined and controlled by them. Additionally, this community and its representatives were well informed on the laws that protected them as well as their land rights which allowed them to get support from their communities.
· Negative outcome because neither the government nor the MNC accept or recognize the decisions made by the Indigenous community and mining companies are still operating on the land.
· Did not meet ILO C169 FPIC Standards as it was not free, prior, informed and it did not involve consent.


[bookmark: _Toc333751874]Conclusions

The consultation practices in the sample cases outlined above in Guatemala share some similarities. Within the Indigenous communities, the process was determined with support from their representative Indigenous organizations as well as religious, legal and non-governmental organizations. This gave the Indigenous communities control over the inclusion of their own customs, traditions and organization. The voting process allowed every community member to be involved in the decision-making process. Although the legislation seems to work against these groups, the Indigenous communities have used this in their favour to attract attention to their cause from international organizations and the Inter-American human rights commission who has supported the Indigenous groups.
However, because the consultation processes in Guatemala were completely organized by the Indigenous groups and civil society organizations, it did not have any voice, influence or authority in terms of the actual decision making process monopolized by the State. 
In Guatemala, the State holds most of the power through its ownership subsoil rights. Given the absence of a legislated consultation mechanism, it could exercise this power to reject any demands of the Indigenous people. However, it is encouraging that these community consultation processes and the absence of a legislated framework for a consultative process are attracting the interest of international human rights bodies who are working towards helping the Indigenous communities gain better rights for this process (Fulmer, 2011, Solano, 2015).
[bookmark: _Toc333751875]3.4 Identification of best practices for a positive outcome for the Indigenous People
Table 4 provides a synthesis of the results of the sample consultation processes described above. 
The table indicates that the FPIC principles were respected in almost all the cases seen in Peru. In the first case study in Peru involving the Maijuna territory, “consent” was considered not applicable because it was the Indigenous group consulting the government to ban any extractive activity from taking place in the land that they hoped to be considered a conservation area. 
Bolivia’s president (Evo Morales) self-identifies as Indigenous and proclaims to have an Indigenous friendly government (Schilling-Vacaflor, 2014). However, this is not demonstrated to make a difference when it comes to incorporating FPIC processes. Bolivia had only one case where all FPIC conditions applied. The rest of the cases in Bolivia did not respect the FPIC principles in their entirety. 
The table also shows that the FPIC principles were not respected at all in Guatemala. 
Of the nine cases that showed a positive outcome for the Indigenous communities (indicated by an ‘X’ in the top row of the table), seven of them displayed all of the FPIC principles applicable. Of the positive outcome cases, the ‘Free’ principle was respected most often. In all of the cases, both with positive and negative outcomes for the Indigenous groups, the principles of ‘Free’ and ‘Prior’ were most prevalent. 
The Indigenous groups in these countries have the ability to use the ratification of ILO C169 in their countries to their advantage. Indigenous groups in Guatemala seem to have used this strategy the most through the self-organization of community consultations and voting and also voicing the dismay with the government for not acknowledging or respecting FPIC and its application to these Indigenous communities. On the other hand, governments that have shown a commitment to a reasonable and fair consultation process that respects the opinion of the Indigenous group(s), as seen in Peru, aimed in strengthening the position of these groups when at the negotiating table.
There are both similarities and differences in the processes analyzed across the three case study countries. Bolivian and Peruvian processes provided Indigenous communities with more meaningful participation and voice in consultations and negotiations compared to Guatemala. Guatemala is also the least advanced in providing a legislatively mandated role of consultations and in establishing a consultative process involving all stakeholders including the government and the extractive industries. However, the totally Indigenous consultation process in this country did provide opportunities for the Indigenous groups to have the self-determination to build opinions and a consensus and to voice them, even if the final decision making authority rested with the State. 
Even though the full implementation of the FPIC principles is not evident in all consultation processes seen in Bolivia, Peru and Guatemala, there are practices that are shown to aid the involved Indigenous communities in achieving a positive outcome, or a consensual opinion, providing some input into the decision-making process and sometimes, obtaining a small amount of power to influence the consultation process. These practices had a lot to do with the legislations on consultation and their implementation in each country. This however does not mean that the Indigenous groups dictated whether an extractive industry project could take place, as the States in all three countries retained the right to determine this. Nevertheless, these practices provided the Indigenous groups with a degree of influence, however minor it might be, in what were inherently unequal power relationships. 
The experience in the three countries in terms of the consultation processes suggest that the following practices can allow Indigenous groups to gain a better negotiating position; 
1. The co-determination of the consultative process itself between the different stakeholders including Indigenous groups, or the sole-determination by the Indigenous groups of the consultation process: Either of these practices allows the Indigenous groups a voice in shaping consultation processes according to their own traditions and customs. 
2. Indigenous evaluations of consultation process and impact assessments: Conducting of these evaluations can provide these groups a voice in influencing the eventual decisions by making the final deciders (i.e. the State) aware of the opinions of the Indigenous groups. The evaluations allow the groups to articulate what they feel will impact them the most according to their traditional knowledge of the land, and their customs. These are aspects that will most likely be not considered in impact assessments conducted by the extractive industry. In addition, the evaluations, if made public, can create pressures on the State in favor of the Indigenous groups. 
3. The inclusion of organizations able to support Indigenous groups in developing their positions and participation in consultation processes: Such groups may have additional information and advice that would be useful during the consultations. These groups could be international, national, religious, or non-governmental organizations. 
4. The inclusion of mediators with local knowledge, translators of Indigenous languages and the translation of documents: This allows for better information transfer and understanding of the Indigenous groups. 
5. Simplification of technical language and processes by government organizations: This will result in better comprehension of the situation by the Indigenous groups and aid in the facilitation of the consultation processes. 
6. An inclusive process of determining the positions of the Indigenous groups: The inclusion of as many community members as possible, allows for wider consensus based self-determination and adds weight to final decisions. This may include voting processes that solicit opinion of the community members, allow them voice their opinion about the proposed activity and also attract attention of influential parties beyond the groups themselves. 
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[bookmark: _Toc333751876]Chapter 4: Alternative Negotiating Policies and Practices 
Chapter 3 has demonstrated that while all three countries – Bolivia, Peru and Guatemala – have agreed in principle to the ILO C169, its implementation leaves a lot to be desired. In particular, in all cases, the State has retained its rights as the final arbitrator and decision maker. Where the State is respectful of the rights of the Indigenous groups, this does not pose a problem. But, where the priorities of the State are different, as in the case of promoting economic growth with little or no regard for the rights of the Indigenous groups, the primacy of the State does pose a problem. This is especially worrisome where the State is more sympathetic to the interests of the extractive industries. The consultation processes described above demonstrate that the State (at various levels) has been arbitrary in the exercise of its authority and in many cases has disregarded the express opinions of the Indigenous groups (as particularly evident in Guatemala).
Under such circumstances and decision-making processes, it is important to inquire how the Indigenous groups can best make their voices heard and factored into the decision-making. The best practices identified in Chapter 3 provide a place to start. The following section looks at alternative experiences in Canada as well as literature on negotiating principles to see whether other practices may also yield dividends for the Indigenous groups. 
[bookmark: _Toc333751877]4.1 The Canadian Experience
Canada is one of few countries that have mandated the need for consultation prior to the development of a project on Indigenous land (Whiteman & Mamen, 2002). Canada’s Constitution includes a duty to consult when permits or licenses for resource development may “adversely impact potential or established Aboriginal or Treaty Rights” (Public Policy Forum, 2012, p.25). Multiple Federal Government departments are to work together with the Provincial Government to coordinate and implement consultation processes that are included among the environmental and other impact assessments (Public Policy Forum, 2012). The Crown also considers efforts made by MNCs and the Provincial Government to consult affected communities as legitimate efforts (Public Policy Form, 2012). Guidelines for the accomplishment of the duty to consult for Federal officials were released in 2011 (Public Policy Forum, 2012). The guidelines include information on the duty to consult within government departments and the context of Canada (Indigenous and Northern Affairs Canada (INAC), 2011). The guidelines also include information and principles that should be applied to consultation processes (INAC, 2011). One section of the guidelines describes the desired implementation of the consultation process which includes: notification of the Indigenous groups of the proposed project, providing a government contact who is knowledgeable about the project to the Indigenous groups to address questions or concerns, providing relevant information regarding the activity and its impacts to the Indigenous groups in a timely manner, sending information via mail, email, and fax to the communities with phone calls to follow up to ensure that Indigenous communities have received information and can meet the set deadlines, determining Indigenous group representation, identifying how many Indigenous groups the proposed project affects, allowing enough time for the Indigenous groups to analyze the information regarding impacts of the project and providing a follow up meeting to discuss it, considering and responding to any concerns received from Indigenous communities in a timely and meaningful manner, attempting to mitigate against adverse impacts from the activities and including a third party in determining mitigation efforts, monitoring environmental impact assessments and sharing information with relevant government departments throughout the consultation process, and following through with agreed upon mechanisms for dispute resolution (INAC, 2011). The guidelines also State that consultation should be a process that is responsive and flexible (INAC, 2011). 
The Canadian experience provides an understanding of the consultation process from a “developed” country perspective. The Canadian process also has its faults and experiences a disconnect between what is mandated and how consultation is actually carried out (Meyers Norris Penny, 2009). Nevertheless the Canadian experience can provide some insights into what a reasonable consultation process in Latin America could look like. 
The Canadian experience has the advantage of containing an evolved and advanced notion of accountability and transparency that prevents the possibility that the Indigenous groups will be excluded from the decision-making processes regarding activities that directly affect them. In other words, the legislative imperative to consult is translated into actual negotiating processes, which afford a very important role to the Indigenous groups. As we have seen in the previous chapter, such a translation is not often evident in the Latin American countries. 
Of the Canadian processes, the practices that could inform the practice in Latin America are, (a) the joint decision making with Indigenous groups on matters germane to the latter; (b) collaboration on impact assessments so that Indigenous peoples are fully informed and their values, norms and practices are considered in determining the impact and (c) an obligation on the part of a knowledgeable government to address the concerns of the Indigenous groups. 
It has to be recognized that implementation of such practices in Latin America will not be achieved without active acquiescence of the States. The key is how to get the States to this point through negotiations as well as the development and implementation of accountability and transparency principles. 
[bookmark: _Toc333751878]4.2 Deliberative Democracy Theory
Deliberative democracy provides one such avenue. This theory emphasizes that deliberation should provide a platform for collective citizen decision making involving reason, exchanging arguments and viewpoints in order to agree upon a policy for the collective good (Eagan, n.d). The process of getting to a consensus is viewed as more important than the outcome (Eagan, n.d). Moreover, the process is generated for a common good and not for private concerns or dictated by political power (Eagan, n.d). 
The deliberative democracy theory provides insight into specific characteristics of effective deliberations (Schilling-Vacaflor, 2013). For instance, deliberations should include: mutually acceptable mediators and participation of all affected individuals or their chosen representatives. Both sides should have an equal chance to present their terms. These terms should be justifiable and defendable and presented in a comprehensible manner. There should be distribution of relevant information to all participants and the consultation process should demonstrate transparency for the purpose of scrutiny by media and other citizens. Final decisions are agreed upon by all participants and are considered binding (Bohman 1996; Habermans 1992; Dryzek 2002; Babbio, 2003; as cited in Schilling-Vacaflor, 2012). 
[bookmark: _Toc333751879]4.3 Negotiations in the Business Literature
Negotiations are essential elements of business transactions. Although the literature on business negotiations and deliberations is vast, it generally coalesces around a common set of principles and process. These include steps involving planning, preparation, defining ground rules, clarification or information sharing, defining the problem, bargaining/negotiating and problem solving, closure and implementation (Craver, 2004; Lombardo, n.d; Saunders 1985; Business Development Bank of Canada (BDC), n.d). The sequencing of the steps may vary from transaction to transaction depending on the purpose of the negotiation. For instance the opening offer may occur in the preparation step or in the ground rules step (Craver, 2004; Lombardo, n.d). 
The preparation step:  This covers the collection of all pertinent information as well as determining what is an acceptable bottom line for both parties, what happens if no agreement is reached and where to start the discussions (Craver, 2004; Lombardo, n.d). In this stage it is also commonplace to investigate the other party and try to determine what their opening offer may be (Lombardo, n.d). This often involves strategizing on a game theoretic basis of offers and counter-offers.
Setting ground rules: This may involve getting to know the other party, and creating an environment that is conducive to reaching an agreement meaning being positive and being open to a mutually beneficial negotiation (Craver, 2004). This step also involves establishing the rules and procedures for the negotiation process if they are not already set out, including determining where the meetings will take place, if there is a deadline or time limit and if there are anything that should not be discussed (Lombardo, n.d).  
Clarification or information step: The aim of this step is to get both parties on the same page regarding what the problem is, what needs to be addressed and what details should be shared (Craver, 2004). This involves a lot of questions being asked on both sides (Craver, 2004). 
Negotiating or bargaining step: This step moves the conversation from guessing what the other side wants, to stating what their own objectives are and what they are willing to do to obtain them (Craver, 2004). Craver (2004), states two mistakes that are often made at this stage of the process; changing their bid on a concession if the other side has not come back with an answer, and changing positions too much when coming to an agreement towards a favorable number for instance. 
Closure and implementation stage: This includes rectifying terms that may not have been clarified, and solidifying an agreement (Craver, 2004). There should be mechanisms put into place in order to ensure the implementation and monitoring of relevant items (Lombardo, n.d; Saunders, 1985). Craver (2004), states that this is a fragile stage where the key is patience and not to rush. 
In each stage there are numerous strategies that can be used depending on the bargaining style of the negotiators, the market power of the each of the parties and ultimately how they want to play the negotiation (Craver, 2004). For example threats or warnings as well as promises can be used as a tactic to have the opponent make a move or better their terms if they are prolonging the process (Craver, 2004). The literature also highlights that negotiating in good faith and establishing relationships with the other side is a good idea especially if the agreement is for an extended period of time (BDC, n.d).
This information is relevant to the topic of this paper as it provides a different view of the negotiation or consultation process. However, its application will depend on the power relationships between the bargaining parties. If one party has greater market power than the other, the weaker may wish to adopt a strategy that involves the same steps but modifies the actions to gain them greater leverage. This may be akin to a game theory type construct where the weaker party (at least in terms of control over decision-making) can try to gain an advantage by collecting extensive information about the intent and capability of the other parties (in our case the State and/or the extractive industries). 
[bookmark: _Toc333751880]4.4 Existing negotiating Guidelines for Multinational Corporations and International Organizations
Many international organizations identify consultation in their guidelines as important for respecting human rights, but they do not provide guidelines for a consultation process with or for Indigenous communities (Whiteman & Mamen, 2002). Other guidelines created by Indigenous or international organizations include FPIC and its associated recommendations for meaningful consultation exactly as they are demonstrated in the ILO C169 in their guidelines (Whiteman & Mamen, 2002). An example of this is the UNDP Indigenous peoples portion of the social and environmental standards document (Whiteman & Mamen, 2002).
The ICMM has released two editions of a good practice guide on Indigenous peoples and mining (2013). The most recent edition was in 2013 (ICMM, 2013). It is a resource for mining companies who want to build beneficial relationships with Indigenous communities (ICMM, 2013). It includes guidelines and tips for engaging Indigenous participation, laying groundwork, making agreements, addressing grievances and dealing with impacts and benefits (ICMM, 2013). For the purpose of this paper, the section of engaging Indigenous participation is of interest when determining best practices (ICMM, 2013).
According to the ICMM (2013), it is good practice to make certain that Indigenous communities are informed and understand all of their rights and the impacts that can affect them. The guide provides help to MNCs when making first contact with the communities and determining all of the possible issues that may arise during the inclusion of Indigenous peoples in discussions around the project. The ICMM guide asserts that the company deals with concerns from the communities and that traditional knowledge and mutual respect should be a priority. Moreover, the ICMM states that the project should support and include the Indigenous communities in the planning and decision-making regarding community programs and that all community voices should be considered. The process of achieving these goals include; informing the companies of the traditions, values and culture of the Indigenous community that are affected, the company simplifying and translating the terminology and processes into the communities’ language, agreements being made with Indigenous communities on the process of decision making, including all affected Indigenous peoples in the discussions, concurring on time lines and discussion mechanisms, taking notes of the process and decisions, and giving support (advisors and experts) to the communities to help their decision making. It also encourages companies to obtain Indigenous advisors and to participate in gender sensitivity and cross-cultural training. 
The World Bank policy from 1982 that first recognized Indigenous peoples indicates that the Indigenous groups affected by World Bank projects must be informed and consulted in a culturally appropriate way that includes the local preferences and Indigenous knowledge and acknowledge Indigenous rights to their land and resources (Whiteman & Mamen, 2002). A participation sourcebook, developed by the World Bank in 1996, indicated that consultations should be in the Indigenous local languages, built on traditions and activities of the Indigenous peoples and should provide support to resource management systems (Whiteman & Mamen, 2002). However, more recent World Bank policies either do not include FPIC mechanisms or do not afford the Indigenous peoples with consent over projects (Whiteman & Mamen, 2002).
In 2012, the IFC released performance standards on environmental and social sustainability, which includes a standard for Indigenous peoples (IFC, 2012). This standard includes some guidelines for the participation and consent of Indigenous communities through an engagement process. The process is set out to include “stakeholder analysis and engagement planning, disclosure of information, consultation, and participation in a culturally appropriate manner” (IFC, 2012, p.3). It also states that Indigenous representatives and organizations as well as all of the affected Indigenous peoples should be involved. Additionally, it stipulates that there should be an agreed upon timeline that is sensitive to the Indigenous peoples decision making processes. The IFC also mandates consultation with Indigenous groups when identifying social and environmental impacts (Whiteman & Mamen, 2002). 
The Inter-American Development Bank (IDB) has developed documents surrounding the clients of the bank and their consultations with Indigenous communities (1990). The IDB advocates for the inclusion and participation of Indigenous communities in consultations. However, it goes on to state that this should only include participation of Indigenous organizations and networks and not those of individuals. Their reasoning behind this is that it will ensure cooperation and acceptance and that it will reinforce communities because they will have to be the basis for the Indigenous organizations. 
Considering best practices and recommendations as determined by international organizations is important as it provides a larger picture of an international standard for consultation processes. Although these standards may not be influenced by Indigenous knowledge or have the best interests of Indigenous groups in mind, they still provide criteria that is followed by MNCs when consulting with Indigenous groups. The main recommendations that these international organizations highlight are that the consultation process should be culturally appropriate in that it involves traditional knowledge and respect for culture and processes, involves local languages, acknowledges the Indigenous rights to land and resources, and includes Indigenous collaboration for determining impacts. 
[bookmark: _Toc333751881]Chapter 5: Criteria for Successful Consultation outcomes for the Indigenous People 
Chapter 3 looked at the experience of consultation processes in the extractive industries in Bolivia, Peru and Guatemala for the Indigenous groups. It identified certain consultation practices that can lead to positive outcomes for the Indigenous groups. Chapter 4 analyzed the Canadian experience of consultations involving Indigenous groups, the deliberative democracy theory, business negotiating best practices and international guidelines for negotiations involving Indigenous groups in order to identify processes and practices that can lead to beneficial outcomes for these groups. 
This chapter provides a synthesis of the various strands of the literature and tries to isolate common strands that can aid the Indigenous groups in Latin America to achieve positive outcomes in their negotiations with the State and the extractive industries with respect to exploration and exploitation of their lands. 
Table 5 provides a summary of the potential best practices. 
Table 5
Potential Best Practices from the Literature 
	Source
	Best Practices

	Consultation experiences in Case Study countries
	· The co-determination of the consultative process between the different stakeholders including Indigenous groups.
· Indigenous group evaluations of consultation process and impact assessments. 
· The inclusion of organizations that can provide information and advise.
· Mediators with local knowledge, translators of Indigenous languages and the translation of documents.
· Simplification of technical language and processes.
· The inclusion all community members in building a common voice.


	The Canadian Experience
	· Legislative mandate and its strict implementation bolstered by judicial oversight in addressing concerns of the Indigenous groups about property rights and impacts of extractive projects. 

	Deliberative Democracy Theory
	· Mutually Acceptable Mediators.
· Participation of all affected people.
· Transparent Process.
· All stakeholder agreement on the final decisions.
· Binding agreements. 

	Negotiations in the Business Literature
	· Mutual establishment of negotiating rules and procedures.
· Implementation and monitoring mechanisms to ensure implementation and accountability.

	Existing Negotiation Guidelines for MNCs and International Organizations 
	· Explicit acknowledgement of Indigenous rights to land and resources.


	
Implementation of the best practices identified above can help implement the FPIC principles enunciated in the ILO Convention 169, and increase the likelihood of a positive process and outcome for Indigenous groups. 
[bookmark: _Toc333751882]5.1 Long-term Aspirations 
Perhaps the best possible scenario would be an emulation of the Canadian experience. However, for the Latin American countries, this can best be viewed as a longer-term aspiration than a short-term possibility. This is because the replication of the Canadian experience requires a mandated legislative process, which indicates, among other things, that the concerns of Indigenous groups must be addressed. It also implies an evolved consideration and respect of Indigenous rights and inclusion into the consultation and decision making process. There is a recourse mechanism for the Indigenous groups in the form of a judicial process that protects the rights granted to them in the legislations. Fundamentally, the consultative mechanism in Canada grants the Indigenous groups with significant influence and power to affect the final outcome. It is a less unequal power relationship than is present in Latin America. 
Nevertheless, looking to the Canadian experience helps provide an understanding of what a best case scenario might be for the Indigenous groups in Latin America.
If Latin America, specifically Bolivia, Peru and Guatemala, wished to mimic the Canadian experience there would have to be a few key changes, which would include an explicit recognition of Indigenous rights to land and resources and a more equal (relative to the other stakeholders in the process such as State and the extractive industry) negotiating position for Indigenous communities. For example: 
· A mandatory requirement of a formal consultation processes in all extractive industry sectors would be a good first step in not only becoming more like the Canadian model but also complying with ILO C169. This would allow for a better chance for Indigenous communities to have positive outcomes. In this respect, Peru’s process is advanced compared to Bolivia and Guatemala and although not perfect, generated the most positive outcomes for Indigenous groups. Bolivia has mandated consultation only in its hydrocarbon sector, resulting in various outcomes for Indigenous groups, however, it is still better than the cases presented in Guatemala without any recognition or mandated process. Without means of enforcement at the domestic level, there is little chance that the recommendations in Table 5 can be included in the consultation process.
· A legal and binding enforcement mechanism for the FPIC principle would help keep governments accountable to the legislative changes made to accommodate international conventions that they ratify. 
· Finally, the transferring of subsoil rights to the Indigenous groups, would go a long way to clarify the current ambiguity surrounding property rights related to the exploitation of natural resources and give these groups a more powerful voice in the consultation process. 
However, as argued before, in the current circumstances, the above changes are best considered as longer term aspirations and would require a fundamental reordering of the power relationships that exist in Latin America today. 
[bookmark: _Toc333751883]5.2 Short-term Negotiating Strategies
The short-term strategies for the Indigenous groups need to be concentrated on how to rebalance the current unequal power relationships through alternative means. 
There are some immediate strategies that could be used for the promotion and use of such elements in the negotiating process. For example: 
· One concept would be to find influential allies that can sway governments and public sentiment. The engagement of civil society organizations at the international and domestic level as well as environmental groups, trade unions and other Indigenous organizations could help in an effort to pressure the responsible government departments and MNCs to at least recognize Indigenous rights and to aid Indigenous groups in obtaining expertise and resources that will provide them a stronger negotiating position (O’Faircheallaigh & Ali, 2008). 
· Involving the media in order to create a transparent consultation process that may push MNCs and government departments to respect Indigenous rights and customs (O’Faircheallaigh & Ali, 2008).
· Another possibility to bolster the negotiating leverage of the Indigenous groups is to engage in litigation processes in the domestic and international courts to bring awareness to the lack of legislation and regulation of consultative processes and acknowledgement of FPIC in these countries that result in the continual disrespect of Indigenous rights (O’Faircheallaigh & Ali, 2008). 
· Demanding the implementation of the FPIC principles the ratification of ILO C169 by these countries can be used as a legitimate argument by the Indigenous groups in presenting their arguments to these judicial processes (Ward, 2011).  It also justifies the self-organization of community consultations and voting processes in the absence of a mandated process. 
· Finally, outright protests and demonstrations on the part of the Indigenous groups have been shown to sometimes result in meetings with relevant government departments or MNCs (Ward, 2011). This strategy may also help when pressing the case for a transparent FPIC type consultation process to be put in place in deciding on extractive activities on Indigenous land.  
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