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Contemporary canonical practice places great emphasis
on the need to judge marriaées equitably by discovering not

only what values any given rdi¥idual pursues in matrimony,

‘but also what values the society in which he 1lives holds to

be inherent in marriage. This trend has been encouraged by
modern Popes in.their annual addresses to the Auditors of

the Roman Rota.

Thus, Pope Pius XII advised judges to take into
account theeinsights of the moral and juridical sciences
when judging psychological capacity to marry.1 Pope Paul VI
carried this a step further when he.’pclafed that bogh psy-
chology and the social éciences were esséntial for an
equitable underétandigg_gf ﬁhe marriage bond.2 And Pope

John Paul 'II recently stressed that a knowledge of" the

~auxiliary scieqpes, especially the human scieénces, is in=r

.dispensable for a thorough understanding of both the facts

. S~

ﬁ. PIUS XII, Address to the Roman Rota, October 3,
1941, "The Right to Marrlage and the Dissolutidn of the
Bond", in CLD, 2, p. Lssg,

v

2. PAUL VI, Address to‘ﬂhe Roman Rota, February 9,
1976 "The Marriage Bond", in TPS, 21(1976), pp. 151-152.



and the people in marriage cases.>
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3

It follows that jurisprudence should follow an inter-
discip}inany approach, making use of the insights of.anthro—
pologlcal and soc1ologlca1 research. Therefore, it woﬁld
seem théf there is an urgent need for the local Church and
its tribunals to develop a deeper understanding of marriage

Xperienced within its particular culture, in order to
reach equitable and just: judgments in itsgcanonical pragXl
Hence the purpose of this dissertation: to examine the cul~
turél context of marriage among the Bantu of South Africa,
with particular reference to marital fidel{ty.

To set‘the scene for_dur'study, a few wo}ds about
the people, their culture and their country are in order.
The Bantu are that part of the bla;k African population
which is of .mixed Hamitic and Negroid descent and is widely
dispersed over sub-Saharan Africa. They are not a'single,

homogeneous peéple, but are made up of many regional or

cultural-linguistic groups. The Bantu in South Africa are

a section of the 'Southern Bantu, subdivided into four main

cultural-linguistic groups, the Nguni, the Sotho, the Venda

r

3. JOHN PAUL II, Address to the Roman Rota, January
26, 1984, "The Task of the Church Tribunal®, in Orlglns,
13(1983 1984), p. 585.
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and the Tsonga, among whom nine separate ethnic groups are

usually identified (see Appendix I1).

T%ﬁ term Bantu is really a linguistic concépt which
occurs in various forms in the ianguages of these people.
Thus, when speakingrin tﬁe vernacular, they commonly refer
to themsel#es as abantu (i.e. the people), or its linguistic
equivalent. In English they prefer to use the term "Blacks"
or "Africans", and although these termé are antﬁropologically
less preclse, they afe used interchangeably with Bantu in

this dissertation.

The Bantu make up about 70% of the South African
population, and although some 75% of them claim allegiance
to Christianity, only 10% are Catholic, 35% are Protestaﬁt,
and 36% are members of some 3000 independent Churches. The
latter broke away from the recognised Christian denominations
and now strive to bring the gospel to their own people with-
out abandoning established customs. This has resulted in a
marked syncretism, a blend of Christian and traditional
belieft and cultural pfactices. Thus the Catholic community
forms a small minority dispersed in a population, 55% of
which elther displays only some recognisable elementé of

Christianity or is overtly non-Christian. v

\ . ‘ '
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Culturally, Bantu society is.in a sfage of transition,
where. no single model of behaviour can claim universal ac-~
ceptaﬁce. The 0ld homogeneous ahd integrated pattern of
living has given way to a much more complex reality in which
many cultures are struggling for supremacy, not only in
society as a whole but alse within each individual. There
is the pull of tradition which nurtures security and a sense
of belonging; there is the attraction of western culture’
with its promise of personal achievement based upon educati;n,
its escape from the disabling restrictions based oﬁ age and
gender, and its glamour of c¢onsumerism and urban living; and

there are the'insights of Christianity striving to instill

a new set of values often in conflict with %hose of tradition.

South Africa is the country in which all nine ethnic
subdivisions of the Southern Bantu can be found. For the
purﬁoses of this dissertation, it consists of the Republic
of South Africa as well as the adjaceﬁt territories recog-
nised in South African law as independent but without inter-
national recognition: Trahskei and Ciskei in the Eastern
Cape Erovince, Bophutatswana in the Nérthern Cape Provinée
and the Western Transvaal, and. Venda in the Northern Trans-
ﬁaal. The neighbouring countries, Potswana, Lesotho and

Swaziland are included to the extent that their population
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represents one or more of the same ethnic subdivisions.
However, they are not included in the statistical information

contained in the dissertation.
L]

The method of the dissertation is determined by its
purpose.  Thus, chapter one is a factual investigation into
the cultural aspects of Bantu marriage. Relying almost ex-
clusively on anthropological and ethnographical material
relating to South Africa, it seeks an understanding of the
importance of marriage in the life of the people, the expec-
tations they bring to‘it, the values they hope to achieve

by it, and the social influences that endanger it.

Pope Paul VI emphasised that law shéuld follow theo-
logy,u and chapter two thus looks at this cultural reality
through the eyes of Cathoiic Bishops and theclogians, in an
effort to determine how they evaluate it in the light of the
gospél. :TheSe theological reflections will reveal to what
extent Catholics still share the culturél expectations of
the Bantu community as a whole, how much they are influencéd
by them, and to what extent they have succeeded in purify-

ing them in view of the demands of faith.

L. PAUL VI, Address to the International Congress of
Canonists, "Canon Law Renewal in the Light of Vatican II",
January 19, 1970, in TPS, 15(1970), p. 73.

u.,n:nl -
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Relying on canonical studies and Rotal jurisprudence, .

'chapter three then seeks to egtablish precisely what the ca-

_ nonical réquirements are regarding(ﬁarital;fidelity. These

"demands h@ve undergone some modifications and refinements
‘througn the years, especially regarding the significance of

Jprevailing social attitudes'and'their influence on the indi-

‘vidual's Personal commitment. However, the present canon-

ical uynderstanding of fidelity requires from prospective
Spouseg @ Willingness to enter into an exclusive relation- -
ship which will sustain and complete theif marriage. Any
intention to exclude, 1limit or restrict a spouse's right to
such a relationship results in invalidity, and this is the
principlé against which the fidelity of Bantu marriage is

to be peaSured.

Finally, chapter four investigates those elements
which rotal jurisprudence considers proof of the exclusion
or limitation of fidelity. Among théée, considerable impor-

tance ig &ttached to the character of the spouses and the

-possible Motives they may have to limit the exclusivity of

their relationship. Since both these elements are signifi-

cantly influenced by the culture and customs of any given
society, those cultural factors which could be indicative

of a limitation of exclusivity are explored. However, their

<7

F
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- significance must be evaluated by the judge in each ﬁartic—

ular instance, for every case is to be judged on its own
merits only. Therefbre the chapter concludes with a list of.
those factors which should be closely examined by the judge
in cases handled under the heading of intentidn againgt

fidelity.

Papal insistence that law should be derived from
tﬁéology as its first principle, together with the emphasis
that the auxiliary sclences be used and local conditions be
taken into account, have changed the way in which canon law
i1s applied. It is our hope that this dissertation will
make a modest\bontribution to a fuller understanding of

>

those aspects of Bantu culture which are pertinenéﬁzgﬁhqr—

riage. By evaluating their significance in the life of the
/‘

c?mmunity and of thé individual, ecclesiastical judges may

find It easier to render just and equltable decisions in

marriage nullity cases.



CHAPTER " ONE
BANTU MARRIAGE IN SQUTH AFRICA

One of the outstanding.features of the Bantu of
South Africa ié their strong group-consciocusness which fihds
expression in every aspect of their lives.! From early
childhobd they are made gware.that they belong to a larger
society aﬁd that théir individuality should not transcend
its reality. Therefore, besides seeing themselves as indi-
viduals, they are also cpnscious ofdyhe fact that they re-
present their family, clan or tribe in all their dealing%
with others. They thus feel obliged to uphold the stand-
ards of the group they represent, for it will be judged
acéording to t%eir own behaviour.2

This also holds frue for marriage, in which the
spouses act as representatives of their respective kin,
It follows that marriage lies at the heart of a set of
relationships, rights, obligations and patterns of behaviour;
which serve to strengthen the homogeneity of the family and

of the clan.3 Thus, as P. Whooley points out, anyone

\
1. P. WHOOLEY, "Marriage in Africa: A Study in the

Ciskei”, in T.D. VERRYN (ed.), Church and Marriage in Modern}

Africa, Groenkloof, .Ecumenical Research Unit, 1975, p. 25&.

Hereafter cited as "Marriage in Africa".
2. Ibid., p. 364.

3. Ibid., pp. 248, 328.
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contemplating marriage knows that -

One is not dealing with one's own affairs;

one is dealing with the most important busi-
+hess of one's clan, that is, its continuity

and the quality of its members. It is simply

unthinkable that any man should enteﬁ mar-

riage without involving his lineage.

Traditional African society considers marriage a
very serious business, with religious, social and personal
consequences: religioﬁs, because it is the means by which
a man's lineage is continued, an assurance of immortality
in the children born of lawful wedlock; social, because it
inereases the numerical strength of the clan and extends
its system of alliances with other groups; and personal,
because it is the culmination of the individual's develop-
ment in which he achieves a new status which carries with
it maturity and dignity. It follaws that marriage affects

the quality of life whieh depends more on one's social

relationships than on material goods.5

These traditional values which asgseribed to -each
person his place in society, defined roles and regulated

the interaction between individuals, are no longer accepted

4., Ibid., p. 257.

.5. E. PRESTON-WHYTE, "Kinship and Marriage", 1n
W.D. HAMMOND-TOOKE (ed.), The Bantu-Speaking Peoples of South-
ern Africa, London, Routledge and K. Paul, 1974, p. 177.

+
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Al

by all. Due to an unsettled social situation,- caused by
rapid and irreversible urbanisation, the o0ld certainties
and group support no longer buttress the individual in his
decisions. He ig thus cut adrift and thrown back upon his
own insights and resources, for the old values which seem
to have lost some of their relevance in the heterogeneous
urban situation, haQe not yet been replaced by new norms
wﬁfch serve %o support the individual and to restore in

-

him a sense of belonging.6

It is against this background that this part of the
study will look at some of the preliminaries to marriage,
matrimonial 1life itself, and some of the possible causes

of marital breakdown in Bantu society.

A. PRELIMINARIES TO RRIAGE

Marriage can be properly undersitood only in relation
Wto the cultural concepfg, values and expectations of thé—
society in which it is embodied. We ther consider
the nafure of marriage in Bantu soclety, its prerequisites,
the motives that lead to itgﬂthe choice of 5artners. and

!
the various forms of celebration of marriage.

6. V. VAN DER VLIET, "Growing Up in Traditional
Society", in W.D., HAMMOND-TOOKE, op.. cit., p. 212.
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1. The Nature of Marriage

Since marriage is a weighty occurrénce which involves
whole fami}ies rather than just two individuals, it is the
object of loqg'drawn—out negotiations and discussiopé, usu-
ally spread out over several months or even years. Each
step of the process needs some'tangiblé expression but, ac-
cording to E. Preston-Whyte, for all the Bantu in South

Africa: \
It is the passing of bridewealth in the form
.0of cattle from the agnatic group of the man
to that of the woman which is the essential
act in legalizing a new marriage union. By
this transfer. certain vital rights over the
woman, and coOnsequently over any children
she may bear, are transferred.from her father
. or guardian, as representative of her family,
to her husband and his family. The stress in
marriage i1s upon the linking of two groups of
kin rather than merely the union of a man and

7. For fuller details regarding the nature of mar-
riage in the various ethnic communities of Bantu in South
,Africa, see E. PRESTON-WHYTE, loc. ecit., pp. 187-194; E.J.
KRIGE, The Social System of the Zulu, Pietermaritzburg,
Shuter and Shooter, 1965, pp. 120-123; ID., "Individual
Development", in I. SCHAPERA (ed.), The Bantu-Speaking Tribes
of South Africa: An Ethnographical Study, London, George Rout-
ledge and Sons, 1937, pp. 111-118; H. MONNIG, The Pedi,
Pretoria, Van Schaik, 1967, pp. 129-137; H. ASHTON, The
Basuto: A Social Study of Traditional and Modern Lesotho,
London, Oxford University Press, 1967, pp. 62-87; H. STAYT,
The Bavenda, London, F. Cass, 1968, pp. 142-152; D.H. READER,
Zulu Tribe in Transition: The Makhanya of Southern Natal,
Manchester, Manchester University Press, 1966, p. 174;
A. REUTER, Native Marriages in South Africa According to
Law_and Custom, Munster, Aschendorff, 1963, pp. 207-269.
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wbmag standing alone and independent of their
*kin. :
\

Such é transfer of bridewealth not only compensates
the woman's group for the loss of a member, but in tﬁrn can‘
be used to écquire a wife for éne of her brothers.9 This
restores the equilibrium within her group and establishes
a special relationship between her and this cattle-linked
brother who henceforth becomes her life-long confidant,

T
friend. and protector.lo In Yebils way the bridewealth is

8. E. PRESTON-WHYTE, loc. cit., p. 187. According to
I. SCHAPERA, Married Life in an African Tribe, Harmondsworth,
Penguin Books, 1971, pp. 80-81 (hereafter cited as Married
Life)}, the influence of the kinship groups is so great that
“T...] no marriage is ever considered a union merely between
husband and wife. It remains the concern of theilr relatives
as well, upon whose help they depend for carrying on their
major tasks and for smoothing out their personal difficulties.”

Bridewealth 1s exacted in all ethnic Bantu communi-
ties, but among the Ngunl the bride's family determines the
amount and there is room for bargaining while the Sotho often
leave the amount to be determined by the groom's family.

Bridewealth has been varigusly described as being
transferred in thanksgiving, gratitude and compensation for
the willingness of the bride's family to part with a valuable
member of their group. The involvement of various members
of the groom's kinship group in contributing to the total
number of cattle needed gives them a stake in the success of
the marrigge and thus contributes to its stability. For a

full discpssion on the meaning of bridewealth, see A. REUTER,
op. cit. \pp. 207-224; I. SCHAPERA, Married Life, pp. 73-81;
E.J. KRIGE, loc. cit., pp. 113-114,

9. E. PRESTON-WHYTE, loc. cit., pp. 180,.206.

10. A.D. SPIEGEL, "Christianity, Marriage and Migrant
Labour in Lesotho", in T.D. VERRYN, op. cit., p. 453.
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used to extend marital ties collaterally, forging ever-
widening social links and thus creating a social fabric

which is based on affinal alliances and friendship.

Although not explicitly formulated as such, marriage

is a negotiated contract between two groups of kin who sur-

11

render and claim certain rights. For the husband's group,

these include rights in uxorem, i.e. of sexual access and
labour, as well as rights in genetricem, i.e. legal control

over the children born of the marriage}12 Conseguently,

hig group has the right to children, and should the wife
prove to be barren or die without issuey her group is still
obliged to fulfillLits part of the contract. ?hisvis done
either through the sororate, in which she 1s replaced by
her sister.or another member of hér group, or by retﬁrning
thg bridewealth to enable the husband to acquire another
wife to bear him-children.13 Gonversely, should the husband
be infertile or;die without issue, the levirate calls for

an approved relative to begeit children for, the deceaséd.lu

11. D.H. READER, op. cit., p. 175; H. ASHTON, op. cit.,
p. 82; I. SCHAPERA, Married Life, pp. /300-301; E.J. KRIGE,
loc. cit., p. 111.

"12. E. PRESTON-WHYTE, loc. cit., p. 187.

13. Ibid., pp. 188-189.

14, Ibid., pp. 189-190. A widow who has already had
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For the wife's group, the marriage contract ensures
a good home for her, an assurance that she will be provided
with the necessary physical environment in which to function
as a wife and mother, and an affinal relationship on which

the group as a whole wikl be able to depend in time of need.l>

l Arranged marriages used to be‘common, and although
the mutual affection of the spouses could be -taken into
accounf,'iﬁ féhained_possible for their personal satisfac-
tion to be subordinated to the needs of their kim.1® a1.
thouéh thééé'are now less prevalent, most peoplé still re-
gard group interests, their stability and allianées, and
their numerical increase through procreation as the main
purpose of marriage.17\ This implies that Bantu marriage is

in principle polygamous, for the interests of the kinship

9
-

children is not usually bound to accept a.levir. The levirate .
exists in most Bantu societies but differs as to detail, e.g.
exactly which male relative ghould beget the children. Among
- the Xhosa it should be a stranger. , :

Offspring is so important that prdvision is sometimes
made for the situation in which a young man *‘dies.before mar-
riage. His mother can contract a woman-to-woman marriage .
(sometimes known as a ghost marriage) by paying bridewealth , .
for a girl, indicating whom she wishes to beget children for
her late son. This also ensures her right to descendants w
will take care of her in her old age, see ibid., pp. 191-192;
H. MONNIG, op._cit., p. 206. » ' 49

15. H. ASHTON, op. cit., p. 82.
16. E.J. KRIGE, loc. cit., p.IH.
17. E. PRESTON—WHYTE,.loc. cite, ptiif9.
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group are best served by fertile unions coupled with many

18

and far-flung alliances. These interests are felt to out-

welgh considerations of.a pérsonal nature.

Close compan%gnship between the spouses is thus

neither sought nor achievédqyfor even in marriage they remain

9

the representatives of their respective kin and disﬁlay a
certain ten_si'cm.l9 Among the Nguni who maintain striect ™
‘,%kogamy where fhe groom must find a bride outside his own
\§\Qi?n or tribe, the Qife-always belongs to another lineage
and 1s never completely ‘assimilated into her husband's group,
thgs remaihing something of an,oﬁtsider unfil her death.20

However, among the S6tho who have a system of preferred
a

cousin-marriages, the wife's incorporation into her

y—— '.‘f’-.-

18. I. SCHAPERA, Married Life, p. 299. In South Africa
polygamy or plural;marriage takes the form of polygyny, where
one man takes unto himself several wives. The word polygamy
1s used throughout this dissertation to denote polygyny.

19. Ibid., p. 247. According to W.D. HAMMOND-TOOKE,
"World-View II: A System of Action", in ID., op. cit., p. 361,
the lack of intimacy between the spouses is due to the nature
of Bantu marriage in which "the importance of lineage soli-
darity is reflected in the husband-wife relationship. It is
somehow thought wrong for a man to be too closely involved
with his wife, as this may conflict with his loyalty to his
kinsmen." P. WHOOLEY, “"Marriage in Africa", p. 277, feeds
that 1t is due to the strict division of society according
to\gender: "A .man must'identify with his group. He loses
dignity if he is too much in the presence of his wife or of
the women of his homestead."”

-20. E. PRESTON-WHYTE, loc. cit., pp. 192-193, 203-209.

&
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R o ' .
husband's lineage is both more rapid and more'complete.21

In view of this, the really personal element in mar-
riage is perceived to be the achievement of a hew status, the
transfer from the unmarried to the married, rather than the

establishing of an intimate community of life together.22

2. The Prerequisites to Marriage .

Bantu society is founded upon the principles of sen-
iority and male dominance, and a person's status 1is thus
ascribed to him by birth rather thah achieved through per-

sonail initiative.23 Children are drawn into the‘life of

" the community from early childhood and, through daily social

intercourse and example, théy‘are imbued with the values of
a community-oriented society. These include respect for
elders, implicit obedience to their authority, generosity,

2k In this

hospitality end a sense of mutual responsibility.
way, personal interests are subordinated to those of the

group from an early age and deviant behaviour is frowned

» ) ’

21. Ibid.; H. MONNIG, op. cit., pp. 198-202; I. SCHAPERA,
Married Life, pp. 34-36; E.J. KRIGE, loc. cit., pp. 111-112.

2o. E. PRESTON-WHYTE, loc. cit., pp. 192¢193;
D.H. READER, op. cit., p. 1747

23. V. VAN DER VLIET, loc. cit., p. 211.

oh. Ibid., p. 224.

‘;'\\"
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upon by both adults and the children's peer-group itself.25

As is common in most cultures, however, at the time
of puberty, adolescents form a visiﬁle group with interests
that are often in conflict with those of society.26 They
need to be guided through this transitory stage of revolt
against the values of the community, and this is usually
done by means of initiation ceremonies by which they‘are
joinfly separated from childhood to be aggregated into the
adult world and turned into trusted, dignified and respon-

Bona, )
sible members of the community.2’ .

25, Ibid., pp. 217-220.
26. Ibid., pp. 220-225.

27. For complete descriptions of initiation cere-
monies and their significance in society, see V. VAN DER
VLIET, loc. cit., pp. 227-241; M. HUNTER, Reaction to Con-
quest: Effects of Contacts with Europeans on the Pondo of
South Africa, London, Humphrey Milford, 1936, pp. 165-17L4;
H, STAYT, op. ¢it., pp. 101-141; H. ASHTON, op. cit., pp.
46-58; A. REUTER, op. cit., pp.-105-110; I. SCHAPERA, Mar-
ried Life, pp. 229-23%; B.A. PAUW, The Second Generation:

A Study of the Family among Urbanized Bantu in East London,
Cape Town, Oxford University Press, 1968, pp. 88-94; H. MON-
NIG, op. cit., pp. 107-128; M. WILSON and A. MAFEJE, Langa:
A Study of Social Groups in an African Township, Cape Town,
Oxford University Press, 1973, pp. 105-108; E.J. KRIGE,

loc. cit., pp.-99-107; P. WHOOLEY, "Marriage in Africa",

pp. 257-263. . '

According to V. VAN DER VLIET, loc. cit., p. 234,
the exact value of initiates' new status is not easy to
ascertaln and therefore "many ethnographers carry interpre-
~tation only so far as to s that initiation confers adult-
hood or manhood on the initlate, without defining whether

)
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The essential features of initiation schools include
physical separation, ordeals and hardships, formai instruc-
tion,and sex education.28 Since the lgtter is intended to
regulate those sexual activities which directly influence

marriage, it will be discussed briefly.

Sexual liaisons are deemed both ﬁormal and desirable,
and are encouraged by the éex'instruction given in the
initiation school.29 Nevertheless, it tries to exercise
some control and to limit unwénted-pregnancies by encour-
aging intra-crural (extétnal) intercourse while placing a
prohibition on full intercourse. Girls are told not to
have many lovers, for this would be bad training for mar-
riage; But since men are not expected to limit themselves

to one sexual partner only, this prohibition does not

! this means sexual, jural, social, religious,.political or
economical adulthood, or a combination of these statuses.”
She finally concludes, ibid., p. 240, that initiation is
"[...] an essential preliminary quallflcatlon, a gine qua
non of later acceptance into complete adult status [...]
Where initiation entitles the initiate to marry, marrlage
and parenthood may confer the privilege of full adult status;
in many tribes, full political, jural and religious status
are often attained only after middle age."

28, V. VAN DER VLIET, loc. cit., pp. 229-232; /
H. MONNIG op. cit., p. 118.

29. V. VAN DER VLIET, loc. cit., p. 236; W.D.
HAMMOND-TOOKE, loc. cit., p. 361.
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apply to the boys.BO

Some Bantu societies have abolighed initiation
schools, but they still demand visible incorporation into
the adult world as an essential prerequisite to marriage.31
Once this has taken place a limited form of sexual activity
is permitted. Thus, among the Zulu, there is the practice
of ukugoma in which a girl accepts a lover with whom to have
intercourse. According to D.H. Reader, this

[...] cgnfers status on both the main parties

conceryfed. By recognizing and accepting him,

the gilrl has made a man, a person, out of her

sweetheart. [...] For her part, a boy's suc-

cessful suit shows that she is an eligible,

nubile girl, a person of consequence, and

suitable in every way for marriage.3j
Since the girl is not expected to marry her first lover,
ukugoma can only be said to be a preparation for marriage

in that it publicly acknowledges that she is ready for it.34

N

30. For the sexual aspect of the initiation schools,
see V. VAN DER VLIET, loc. cit., pp. 236-237. TFor the pur-
pose of girls' ‘initiation schools, see.ibid., pp. 232-234.

. 31. Various chiefs abolished initiation schools in

the face of extraordinary circumstances, but they have been
replaced by an equivalent public act of entrance into adult-
hood, e.g. being enrolled into an age-regiment or finding
work in the city, see M. HUNTER, op. cit., p. 165; E.J. KRIGE,
op. cit., pp. 116-117; V. VAN DER VLIET, loc. cit., p. 228.

32. D.H. READER, op. cit., p. 175.
33. Ibid., p. 178. _
34. Ibid. _ "
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It must be admitted, however, that initiafion hag
‘lost much of its effectiveness, for the traditional controls
operative in society have ceased to be efficaciéus.35 Al-
though it was meant to bridle the excessive sexuality of
youth by inculcating a sense of respoﬁsibility and.dignity,
_there is a geﬁeral feeling that it no longer achieves this
result, since the initiates’ change.in behaviour'is temporary
at befs‘l:.j6 It is not uncommon for sexual activity to start
before puberty,37 and most of the young people have been in-
volved in a sexual liaison by the time they are fifteen.38
But_wﬁereas formerly adolescents were wii%i?g to accept
traditional- limitations, they now regard full intercourse

‘as something normal. Personal satisfaction has come to be

35. P. WHOOLEY, "Marriage in Africa", p. 258;
M. WILSON and A. MAFEJE, op. cit., p. 108.

36. W.D. HAMMOND-TOOKE, loc. o#T., p. 360.

37. According to E.J. KRIGE, loc. cit., p. 109, "Bantu
children, even before puberty, indulge In play at sexual in-
tercourse, but this is either connived at or looked upon with
amusement and toleration by adults because it can have no
social consequences.” See also D.H-. READER, op. ecit., p. 175.

- Regarding pre-marital intercourse, see B.A. PAUW,
op. cit., pp. 108-123; M. HUNTER, op. cit., pp. 180-184;
E.J. KRIGE, op. cit., pp. 105-106; ID., loc. cit., pp. 107-
110; I. SCHAPERA, Married Life, pp. 37-47. According to
B.A. PAUW, op. cit., pp. 118-120 and P. WHOOLEY, "Marriage
in Africa", pp. 349-:352, the breakdown of traditional sanc-
tions has resulted in an illegitimacy of approximately 60%
of first births and 35% of all births in some areas,

38. B.A. PAUW, op. cit., p. 112.—
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demanded as a right and most young people ridicule ‘a lover

. R L4 .
who shows himself unwilling to practice full 1ntercourse.39

Many youths maintain mutiple sexual relationships
simultaneously, being inhibited only by the possibility of
trouble arising fTrom jealousy or paternity suits.uo Such
liaisons may last for several years and result in illegiti-

L1

mate children, but they are perceived as temporary and are

entered into only to obtain sexual gratifipation.uz Some

39. Accoxding to B.A. PAUW, op. cit., p. 122 and
P. WHOOLEY, "Equality in Marriage", in T.D. VERRYN, op. cit.
p. 179, boys often threaten girls with violence should they
resist their advances since they believe that they have a
right to demand intercourse. .

According to B.A. PAUW, op. c¢it., pp. 118-123, P,
MAYER, Townsmen or Tribesmen: Conservatism and the Process
of Urbanlzatlon in a South African City, Cape Town, Oxford
University Press, 1971, pp. 253-256, A.A. DUBB, "The Impact
of the City", in W.D. HAMMOND-TOOKE, op. cit.™np. 459 and
I. SCHAPERA, Married Life, p. 41, there is a general con-
viction that intercourse as such is not wrong, but only the
pregnancy that might result from 1i%.

: " 40. I. SCHAPERA, Married Llfe p. 45; BLA. PAUW,
op. cit., pp. 116-117.

41. According to P. MAYER, op. cit., p.|276, ille-
gltlmacy does not have the same dlsabllng cons quences it
has in western society: "The truly 'illegitimate' child,
within the %raditional system, is the one whose genitor de-
faults or deserts, failing to pay the seduction\fee or other-
wise honour the obligations of his position.” uch a child
remains incorporated in the lineage of his motheg but suffers
no other disabilities, see ibid., pp. 275-282; V. VAN DER
VLIET, loc. ci%., p. 210; I. SCHAPERA, Married Life, p. 79.

42. B.A. PAUW, op. cit., pp. 111, 118.

~
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of them do result in marriage but mostly tﬁey break up due
to a new liaison or insurmountable tensions arising from
" divergent ekpectations. In this way the average individual
wodld have experienced several/gexual relationships long

before thinking of marriage.43

-

It does not seem as if these attitudes are very
different among young Christians who maintain an ambivalent
position in this regard. This has led B.A. Pauw to conclude:

Although actual behaviour suggests that
the traditional ideal of restriction to ex-
ternal intercourse is outmoded and the Christ-
ian ideal of complete chastity is regarded as
untenable, there are not many people who
openly advocate the complete sexual freedom
which is practiced. [...] the attitudes ex-
pressed are obviously patterned much more
according to traditional moral values than
Christian sex teaching, but there is a dis-
tinct tendency tﬂ avoid an explicit choice
between the two. ¥

J. The Motives for Marriage .

Since sexual satisfaction is easily obtained outside
marriage, it follows that marriage is often pursued for
motives other than the establishment of an intimate sexual

relationship. Marriage is very desirable because it allows

43. I. SCHAPERA, Married Life, pp. 38-41, 161.

b, B.A. PAUW, op. cit., p. 123.
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a person to advance on the ladder of personal development,
helps achieve partial emancipation from parental tutelage

and brings him closer to social maturity.45

The married status brings with it dignity and respect-
ability, guarantees status and:a wider acceptahce in sociéty
through its affinal alliances, and ig an assurance of-secu—
rity and help in old agé through its offspring. Children
are the ratification of the bridewealth contract between the
two families and are considered society's highest good.46
Paternity‘enables a man to ensuré the continuity of his
father's lineage and his own immortality, while maternity
allows the woman to achieve full adult statu .4?

Sometimes, however, marriages of corvenience take
place to qualify for government—prdvided su reconomic housging

48

in the cities, or to obtain a higher wage. These and other

45, E. PRESTON-WHYTE, loc. cit., p. 193; H. ASHTON,
op. cit., p. 66.

" 46. V. VAN DER VLIET, loc. cit., p. 212.

47, Ibid.; I. SCHAPERA, Married Life, p. 191;
H. MONNIG, op. cit., pp. 98, 1208.

L8. C.W. MANONA, "Marriage, Family Life and Migrancy
in a Ciskei Village", in P. MAYRR (ed.)}, Black Villagers:iin
an Industrial Society: Anthropological Perspectives on Labour
Migration in South Africa, Cape Town, Oxford University Press,
1980, p. 194; M. WILSON and A. MAFEJE, op. cit., pp. 72-73.
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-

personal reasons can lead the couple to spurn social wvalues
and to seek marriage to fulfill their individual goals.

Such individualism is increasingly evident in urban areas.

.
-

. 4. The Choice of Partners

Thé groem's descent g?oqp takes the initiative in
marriage and does all iﬁ its power to ensure that the bride
will measure up to the qualities expected from a prospective
member of the group.“9 Her background and parentage are
investigated to avoid unsuitable alliances, and her personal
abilities are scrutinised to see whether she will be an
asset to the group. Physical beauty is not always appreci-
ated for fear that it would lead to infidelity,5o but she
should have a strong and fertile body together with a quiet,
docile and respectful disposition by which she will more
easily adapt to her new environment and accept ifs values.51

There is a preference for a spouse less educated than the

49. Regarding the choice of partners, see A. REUTER,
op. cit., pp. 127-132; I. SCHAPERA, Married Life, pPp. 32-55;
M. HUNTER, op. cit., pp. 222-226; B.A. PAUW, op. cit., pp.
125-126; A.A. DUBB, loc. cit., p. 460; D.H. READER, op.cit.,
p. 178; H. ASHTON, op. cit., p. 62.

50. I. SCHAPERA, Married Life, p. 41; B.A. PAUW,
op. cit., p. 126.

51. According to A.A. DUBB, loc. cit., p. 460, even
city youths consider these qualifications ag basie.
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husband, and marrying a childhood sweetheart is spurned too,

for fear that male dominance might be impossible to maintain.52

Cousin—marriages are preferred among the Sotho because
they are felt to;be most likely to succeed.53 Not only wéuld
twe spouses Be khown to one another, but they would be more -
tolerant of one hnother, display greater co§0pération, try
harder to achieve personal harmony and bind the two families
even closer tbge¢her. Besides all this, the bridewealth
would not be losﬁ to the faﬁily group.. |

However,}among all ethnic groups there is a general

\ :
weakening of the role of the lineage in the choice of partner,

|
in favour of the.individual. This is not without its nega-
tive effects.for, the more the lineage is circumvented in
the choice of pdftner, the less it is willing to be called

upon to help solve domestic problems.sLP This is particu- -

larly evident in urban areas.
5. The Célebratipn of Marriage

While the marriage can be initiated in many differ--

ent ways, it cari be validated only by the passing of

-

52. P. WHOOLEY, "Equality in Marriage", pp. 186-187.
53. I. SCHAPERA, Married Life, pp. 34-37. '
54. P. WHOOLEY, "Marriage in Afriea", p. 367.

~
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T4

bridéwealth.55 In the‘normal course waevents the boy's
family will initiate pyoceedings, but eccasionally the

girl‘s family doés thii&«)however; although originally little
regard was given to the wishes of the couﬁle or their pos-
sible change of mind, tradi%ional society did foresee the
possibilityvthat elther -the boy or the girl would try to
avoid an arraﬁéed marriagé.56 Four distinct ways of initi-
ating marriage have thus evolved:” ' -

1. Ukucelé-(to request), in wﬁich the boy, having
indicated his choice of partner, requests his relatives to
ask the girl's family for her hand. Should she meet with
théir approval, a go-between ig appointed who will be their
spokesman in all negdtiatidns. These take several months or
even years to complete and are marked by a continuous ex-
change of gifts. Ukucela is the normal process for inifi—

ating marriage and is designed to establish friendship be-

tween affinal relatives, culminating in the exchange of the

-

55. For a full description regarding the various
marriage ceremeonies, see A. REUTER, op. cit., pp. 133-151;
I. SCHAPERA, Married Life, pp. 56-81; E.J. KRIGE, op. cit.,
pp. 120-158; ID., loc. cit., pp. 111-118; B.A. PAUW, op.
cit., pp. 94-102, 126-130; D.H. READER, op. cit., pp. 178-
226; M. HUNTER, op. cit., pp. 190-103, 212-213; P. WHOOLEY,
"Marriage in Africa", pp. 286-301.

56. D.H. READER, op. cit., p. 184.

57. Ibid., pp. 178-189; E.J. KRIGE, op. cit.,
PPR- 12h—$31. ;
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bridewealth cattle.

2. Ukuganisela (to make a match), in which the girl's
family takes the initiative, having a particularly desirable
alliance in mind. This rare procedure would happen only
where her family is of high standing. The boy's group would_'
find such a proposal very flattering and would appoint the
go-between to proceed in the usual way .

3. Ukubaleka (to run away, to elope), in which thé
girl, w%}hing to avoid a pianned match which she feels reﬁug~
nant, runs away to the ;weethea;t of her choice and spends
the night at his home. His family can either accept her, in
which case a mediator is éenf to her home to expléiﬁ her ab-
sence and begin marriagé'negotiations, or they can feject ﬁer[
in which case she is escorted home and faces disgracé.58

5. Ukuthwala (to bear off, to abduct), in~which the

boy carries off his beloved with or against her will. TIf she

58. According to A.D. SPIEGEL, loc. cit., pp. L67-469,
C.W. MANONA, loc. cit., pp. 189-196, and H. ASHTON, op. cit.,
pp. 65-66, elopement has increasingly become a means by which
the couple try to short-circuit the lengthy family negotia-
tions. Its dramatic increase is ascribed to the migratory
labour system, greater individualism a a desire to circum-
vent an expensive Church weddi g ccording to E. LAPOINTE,
"Understanding Christian Marriage in\a C lturally Changing
Lesotho", in SC, 15(1981), pp. 249-2 2, /the custom hags become
endemic and sometimes resembles abduc lon. D.H. READER, o
cit., disagrees that individualism has caused an increase 1in
elopements since it has led to a diminished incidence of ar-
ranged marriages and precludes the need to assert personal
desires against parental authority.
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does not make her escape within three days, she will submit,
herself and consent to be married. Then the go-between is

appointed to proceed in the normal fashion.>?

The actual marriage ceremonies have undergone some

modifications and show a flexibility and resilience in the

-
face of changed circumstances.éo The detalls are too vari-

L

able and cannot- here be described mightely. 'However, the

traditional social values persist and can be summarised '

~briefly as follows:

1. Bridewealth is calculated in terms of "heads of
cattle", but is now usually transferred in the form of a
cash payment. However, whereas the groom used to rely on

his kin to contribute somé of the cattle, he is now consi-

Kl

59. According to P. WHOOLEY, "Marriage in Africa",
pp. 296-300, 315-318, 341-345, and D.H. READER, op. cit.,
pp. 188-189, 216, abductions have decreased due %o a greater
respect for the law, the rights of the individual and the
woman's expectations of the husband-wife relationship.

C.W. MANONA, loc. cit., pp. 191-193, uses the word
ukuthwala in the sense of ukubaleka and claims that there is
a dramatic increase in such elopements which constitute 56%
of all marriages in the Ciskei since 1950. Yet it has not
become the accepted form of marriage and the offender ig
fined. He cites as causes: a high bridewealth rate, finan-
cial independence of young men, decline of parental author-
ity, rise of individualism, need for instant marriages due-
to migratory labour, avoiding the damages payable ‘for pre-
marital pregnancies. Thesé unions resemble concubinage.

60. D.H. READER, op. cit., pp. 214-226; E.J. KRIGE,

op. cit., p. 146. X
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dered personally responsible for the cash payment. Bride-~
wealth has thus become indicative of the value he places on

his intended partner and of his own worth as_a prospective

husband. ©1 . o 4

2. The marriage is widelj advertised in order publicly .
to ratify the new status of the couple themselves and their
new relationships within the communit&. This partly_replaées
the presence of the larger kinship group which is now geo-
graphically dispersed and is often unaﬁle to attend. There
is thus an opeh in@%%atioﬁ for all to come.62

3. At the wedding feast, usually celébfated,in turn
‘at the homes of the bride and groom, %3 the réthers of both
spouses make a public declaration of some of the details of
the marriage contract, referring speéifically to the trans- °©
fer of bridewealth and any balance whiéh may remaiﬁ.éu
Havingfhanded.over'E}stdaughter, the bridé's-fathe? asks
that she be treated with kimdness and understanding, while

the groom's father stresses the new and mutual affinal

61. B.A. PAUW, op. cit., p. '129.
-62. Ibid., pp. 100-101, 130. . *
63. Ibid., pp. 106-107.
* .64, D.H. READER, op. cit., pp- 200-203{
I. SCHAPERA, Married Life, p. 62.

1 ~
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obligaticdns fhét bind the families togeﬁhe?.sS -

¥. The traditional religious integration of the bride
with the ancestors of her new descent group is now trans-
.ferred to the Church ceremony among Christians;66

5. Other gifts are still transferred between the twé
groups;.symbolising the new ties and mutual obligations which
link them together. These are given to the spouses and .

67

various specified kin.

Besides the recognised ways of getting married, =
mention must be made of the elopement which ends in concu-
Lbinage rather than ﬁarriage.. This is quite common in urban
areas and is institutionalised among some groups.68 Thusg

one finds a certain class of people, unmarried mothers or

65.'D.H. READER, op. cit., pp. 200-203; E.J. KRIGE,
op. cit., pp. 142-1473. -

66. D.H. READER, op. cit., p. 224.

~

67, Ibid., p. 226. The whole process can be schema-
tised as follows: contract initiation (bridewealth in ex-
change for child-bearing and labour); contract development
(goodwill gifts, thanking for ‘the bridewealth); contract
ratification (the face-to-face conclusion of the contract
in public); contract sanctification (the Teligious integra-
tion of the bride into her new group, through pagan or
Christian rites); contract securing (goodwill gifts to future
relatives); and contract celebration (the satisfaction of
hospitality obligations during the feast and afterwards).

68. B.A. PAUW, op. cit., p. 135: P. WHOOLEY, "Mar-
riage in Africa", pp. 3&5—358; A.D. SPIEGEL, loc. c¢it.,
pp. 479-480. T
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widows, with whom semi-permanent relationships can be estab-

lishéd with impuﬁity.69 However, these relationships do not

initiate marriage and should not be confused with it. Only .

the agreement of the kinship groups to exchange bridewealth

could allow concubinage to evolve into marriage.?o

In the same way a Church wedding would be considered
little better thaqHSoncubinage in the éyes of the community
if unaccompanied by the. traditional ceremonies.71 Nofwith_
standing early missionaries' strenuous efforts to the con-
trary, the Bantu cannot conceive of marfiage without ét least
some of the traditional rites, foremost of which is the

transfer of bridev\real“th.?2 It is the one essent@al element

which turns a union between a man and a woman into marriage.

Nar . *

69. According to P. WHOOLEY, "Marriage in Africa",
p. 346, "[...] to an outsider, the line that divides con-
cubinage from the kind of unions the Xhosa have tolerated
for young widows, wives that have run away, and unmarried

eMothers who will not now get married, may seem very unreal."

“  70. P. MAYER, %P cit., p. 265; P. WHOOLEY, "Mar-
riage in Africa", p. 348.

71. P. WHOOLEY,."Marriage in Africa", pp. 361-363.

72. P. WHOOLEY, ibid., p. 305, asserts tgat “[...]
Christians have had very little success in changing tradi-
tional thinking regarding marriage."” However, according to
P. MAYER, op. cit., p. 2%4, there is a small shift in think-
ing regarding the transfer of bridewealth, since "[.:.] no
payment need precede the actual transfer of the bride. An
understanding that the bridewealth 'will be' paid is enough,"
especially in ukuthwala marriages.
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The significande of the transfer of bridewealth which
seals the ﬁarriage.cannot be overestimated, not only in 1egai
terms but alsc in emotional and- psychological terms. This
has led P. Whogley to conclude that, far from being only a
juridical obligation reluctantly fulfilled, bridewealth

instead

[...] gives a senge of security to the brida{/—-
it gives her a sense of dignity and of bein
. wanted. It establishes her family's interes
in her. It gives her security from her hus-
band's anger cr from others' abuse; ske can
.go home 'in the knowledge that her husb 3
certain to seek her out [...]. But it also
gives the husband the knowledge that the
children are his, no matter what happens.
It establishes him in control of his house
and homestead and gives him final say in many
important decisions regarding the children:
their initiation, their marriage, ceremonies,
etc. But more than all else, [bridewealth]
and the ritual that accompanies it is the
only language that can bring about the emo-
tiona% changes that new relationships demand

[:..]73

B. MATRIMONIAL LIFE . % -

Following the principles of male dominance and the
strict division of éociety according to gender, the Bantu
attach more importance to the soéial, legal and economic

aspects of marriage than they do to the personal relation-

73. P. WHOOLEY, "Marriage in Africa", pp. 312-313.
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(a Howgver, although their reépective’

ship of the spouées.
kin are involved in establishing its juridical reality, it \\
is the spouées who live the day-to-day togetherness in (h\j
marri%ge. Thus, this part of the study will look at their

commitment values, the soclal conditions which influence

thelr relationship and the causes of marital breakdown.

1. Commitment values in Marriage

Even in marriage the spouses continue to be committed
to their réspective lineages. In their personal relationship
they are conscious that they remain the representatives of
their kin, which prevents thém fram esfablishing a close
‘marital intimacy. In Fhis section we will lcok at the nature
of the husband-wife relationship; their understanding of

marital fidelity and their parentél obligations.

il

a. The Husband-Wife Relationship

True to the principleg of male dominance and gender
" division, the spouses are not considered equal but comple-

)
mentary.75 Men are expected to spend most of their time

74. E.J. KRIGE, loc. cit., p. 111.

75. P. WHOOLEY, "Equality in Marriage", pp. 165, 172-
1733 ID., "Marriage in Africa”,; pp. 280-282; H. KUPER, The
Swazi: A South African Kingdom, New York, Holt, Rinehart and
Winston, 1963, p. 26; I. SCHAPERA, Married Life, pp. 247-258.
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in one another's company and thus opportunities for real
intimacy between the spouses.are limited. This separation

[ ]
makes personal communication and understanding difficult and

-leads to a lack of companionship and even'tension.76

The man enters into the world of women more through
contact with his mother and sikters than through his wife,
and his relations with them are more intimate and warm than
with her.’’ Similarly, the wife has a much closer relation-
ship with her own cattle-linked brother and other kin and
considers his place of residence as her home, rather than
her marital abode.?8 This consciousness does little to en-

courage the development of a common purpose in marriage.

76. H. MONNIG, op. cit., p. 217; H. ASHTON, op. cit.,
p. 78. According to I. SCHAPERA, Married Life, pp. 249-250,
the husband-wife relationship can be described thus: "At best

" they usually like and humour each other, but as often as not
they lack mutuayl sympathy and understanding [...] there is
little intimate’ contact in everyday life [...] there is 1it-
tle real companionship-between them.” According to P. WHOOLEY,
"Equality in Marriage", pp. 184-191, marriage among the Xhosa
was initiated as a state of deliberate tension. The husband,
having been trained and made ready for marriage by ¥nitiation,
takes a nublle girl who will have to be trained during the
first year of marriage. If he shows her too much affection,

he will "“spoil” her and forfeit the authority he should have

in marriage. Thus love-marriages are frowned upon, for it is
difficult to maintain the necessary severity towards a woman
with whom one is too emoticnally involved.

?7. P. WHOOLEY, thuality in Marriage", p. 176.
-+78. Ibid., ID¥, "Marriage in Africa", p. 328.

~
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The spouses follow their own pursuits virtually independent
of one another and, while mutual consultafiJ% is desirable

in théory, it is seldom'practiced.'?9

The husband is the active partner in the relation-

ship and dominates decision—making.Bo

It is his duty to act
as legal and social guardian for his wife, to provide her
with all the necessities w1th which to fulfill her domestic
obllgatlons and to enable her to have children. He must

also treat her well, care for her, consult her on important

matters, be responsible for her debts, and support her in

private quarrels.81 £ \\\\ )

The wife is the more passive partner in the relation-
ship., She must respect her husband and co-operate with him,

fulfill her domestic duties,~have 1nterc0ur@€fﬁﬁfy“wgth her

S /
. husband and bear his chlldren give her opinion when asiga‘*\\\,//
and support his decisions.82 She-1s expected to adapt

79. 1. SCHAPERA, Married Life, p. 250.

80. Ibid., pp. 86-87; D.H. READER, op. cit., pp. 160-

161; B.A. PAUW, op. cit., pp. 155-165; A. REUTER, op. cit.,
pp. 151-166. . ‘

81. P. WHOOLEY, "Equality in Marriage", pp. 175,
182-183. )

82. D.H. READER, op. cit., pp. 161-162. While the
wife is expected to be falthful to heér husband and have inter-
course with him only, the same requirement is not asked from
the husband. See also I. SCHAPERA, Married Lif€, p. 94.
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quickly to the customs of her new home and to be an asset to
her husband and his family. To help her do this, she is
frequently made to spend the first year of her marital life
under the close and often harsh supervision of her mother-

83

in-law.

<

The Submissiveﬁess and adaptabllity she is expected
to display is vividly illustrated in the virtues extolled in

a young wife: respect for her husband and all other members

00T his family; knowing her place beforé her in~-laws in.obe-

dience, humility and meekness; diligence in work; dignity

‘through self-control; and pride in her new home and family.BLL
Yet she is‘not an abject creature and can claim rights both
as a person and as a wife.85 The rigorous training to which
she is submitted is meant to build up her character and to

ensure that she becomes a worthy member of the group.86

i 83. According to P. WHOOLEY, "Marriage in Africa", pp.
262-270, the real problem for many young women is. ndt so much
that they have to work hard, but that they feel insecure and’
anxious lest they unwittingly transgress an unknown custom.

84. Ibid., pp. 264-277. According to D.H. READER, op.
cit., p. 210, the hlonipha (respect) custom "[...] shows her
respect for seniority and tradition and is a condition of her
acceptance [... it is] a continual reminder to a married wo-
man that. she is merely a graft upon her husband's descent
group [...]"

85. M. HUNTER and A. MAFEJE, op. cit., p. 81, cite
the proverb."umzi ngumzi kamfazi", i.e. a home is a home by
virtue of the wife. .

86. P, WHOOLEY, "Equality in Marriage", p. 185.
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Should the husband treat her with undue severity, his senior
male relatives would come to her defence in an effort to

preserve the security and well-being of the group.B?
b. Mutual Fidelity

Sexual morality in marriage reflects basic social
values, which means that in a male-dominated and.tradition—
ally polygamous society, exclusivi%y is demanded from the
wife but not from the husband. B.A. Pauw deisribes prevail-
ing attitudes towards sexuality as follows:

Both traditional and modern Bantu attitu-
des tend to view gexual gratification as some-
thing not necessarily associated with the con-
jugal bond. Traditionally a large degree of
sexual gratification could be sought before
marriage (ukumetsha, external 1ntercourse),
not necessarily with a prospective marriage
partner. Married men, mature unmarried women
and women who had lost their husbands were
also allowed opportunities of sexual grati-
fication outside marriage. The serious
transgressions were the impregnation of a
nubile girl and adultery which involved g
married woman. What were guarded were not
the exclusive rights of present or future iy
spouses to sexual favours, but the rights
tc the procreative powers of nubile glrls
and married women [... ]G0

~ 87. H. KUPER, op. cit., p. 26.

88. B.A. PAUW, op. cit., p. 163. For descriptions of
attitudes towards sexuality, see ibid., pp. 130-135, 163-165;
E. PRESTON-WHYTE, loc. cit., pp. 187-188; W.D. HAMMOND-TOORE,

-loc. cit., p. 361, A.A. DUBB, loc. cit., p. 459; E.J. KRIGE,

loc. cit., pp. 109-111; H. MONNIG, op. cit., pp. 196-197;
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Present attitudes towards extra-marital sex reflect
th;s basic principle. Although polygamy is no loﬁger pos-
sible for socio-economic or religious reasons, men retain a
polygamous mentality and consider that they enjoy the same
sexual freedom after marriage as they did before.89 Thé& do
not see marriage as an exclusive relationship for them, and
would deny that an extra-marital experience is adultery, un-
less it involves a married woman.90 Women generally acguiesce
in this situation and take offence only when their owg\rights
are infringed upon, e.g. if a man were to establish a perma-
nent relationship with ancther woman or cease tc support his

wife and family.91

92

Adultery 1% thus very common, even among

Christians, and P. Mayer concludes that although
There are some [...] who refrain from adult-
ery on christian principle, just as there
are some who genuinely abstain from drink,
this does not seem to be the general norm.
Many [...] salid that a man's extra-marital

. affairs should not be regarded as "adultery”

I. SCHAPERA, Married Lle, pp. 181-190; M. HUNTER, op. cit.,
pp. 203-210. . ‘ s

=
89. P. WHOOLEY, "Marriage in Africa", p. 329; P. MAYER,
op. cit., p. 214; M. HUNTER, op. citi, pp. 205-206.

90. B.A. PAUW, op. c¢it., p. 163.

91. I. SCHAPERA, Married Life, p. 184; P. WHOOLEY,
"Marriage in Africa", p. 329.

2. B A. PAUW, cit., pp. 130 131; I. SCHAPERA,
Married Life, E. 183, H MﬁNNIG, op. cit., p. 197; A.A. DUBB,
loc. cit., p. 471.

———
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at all unless the woman involved is a
married one.9

By contrast, women do not enjoy the same freedom, and
the woman who cemmits adultery grievously offends“eoth her
husband and hls,llneage This does not necessarily mean
that adultery among women is rare, but rather that it is
subject to moTe sévere sanction. Ethnographers agree that‘
it is prevalentland even seems to have increased, ironically
due to the Chrlstlan 1n51stence on the equality of the spouses,
wthh some women interpret as the}rlght to enjoy an equal

ok

measure of sexual freedom.

In a male-dominated society where men claim the right
to commit adultery, a variety of ways have evolved which
enable them to do so without undermining the fabric of

socie‘ty.95 H.O0. Monnig claims that among the Pedi, for

93. P. MAYER, p cit., p. 214. M. HUNTER, op. cit.,
p. 222, describes adultery as a "lesger sin" for men, and
E.J. KRIGE loc. cit., claims that, although disapproved in
theory, "[. in practice and in private it is looked upon
as somethlng desirable" (p. 110). See also P. WHOOLEY,
"Marriage in Africa", p. 316; D.H. READER, op. cit., p. 214.

94. P. MAYER,.o0p. cit., p. 214; B.A. PAUW, op. cit.,
p. 163. According to M. HUNTER, op. cit., p. 103, and E.J.
KRIGE, loc. ¢it., p. 110, adultery 1s common both among
Christians and non- Chrlstlans, although they know that it
is legally punishable.

95. E.J. KRIGE, loc. cit., p. 110
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example,

[...] extra-marital intercourse is possible
and even socially accepted and culturally

- provided for. It is only expected that the

parties be circumspect in their relations

and maintain the proper demeanour.96
He maintains that the Pedi regard extra-marital intercourse
as "normal and natural", and ensure the "orderly conduét" of
such affairs by warning the husband never to go home without
having first nbtified his wife, or at least to whistle as he
approaches, thus giving a potential "visitor" the opportuni%y
to make good his escape.97 Husbands sométimes point out

suitable lovers to their wives,98 but prefer them to estab-

lish long-standing affairs with the same person.99

P The Xhosa have institutionalised adultery in the class

of womenlcalIEd amankazana.loo These are women, usually

96. H. MONNIG, op. cit., p. 196.
97. Ibid., p. 197.
98. E.J. KRIGE, loc. cit., p. 110.

99. H. MONNIG, op. cit., p. 197.

100. P. MAYER, op. cit., p.-235, cautions against a
too hasty transldtion of this term and says: "[amankazana is]
often translated by some English word with a strong sexual
referent, such as 'concubine', but another of its meanings,
equally basic, is that of a woman who, being ineligible for
marriage, will not bear children out of her parental home.
She "and her children (if any) will always belong there, will
never be transferred to another homestead or lineage."

\
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unmarried mothers, who, having spoiled their'chancesffof"a

good marriage, are supposed to associate sexually only with

mature men, preferably married.io1 "They form arlaTge group
102

and are freguented even by polygamous husbands.

Widows are also cons;dered useful in providiﬁg sexual
gratification to married men, for to expect a widow to abstain
from sexual intercourse is considered unduly harsh-.lo3 She

- is not prevented from publicly forming sexual attachments,
dnd is sometimes called "the wife of everybody".'®¥ The

Xhosa, Christian and non-Christian alike, expect a widow to

have regular and authorised lovers who will support her

M. HUNTER, op. cit., pp. 205-206, speaks of amadikazi, and
defines a member of this group as "[...] a woman who has been
married, or has borne a child, living at her father's or
brother's umzi [home]." These include divorced women and
those who have absconded to their father's home, even tempo-
rarily. They are free to enter sexual liaisons, but the man
who impregnates such a woman is liable to a fine.

101. P. MAYER, op. cit., p. 236; M. HUNTER, op. cit.,
p. 205.

102. According to M. HUNTER, op. cit., pp. 205, 484,
ractically every married man in the rural areas of Pondoland
1%as his special friends among them, while many urban dwellers,
both Christian and non-Christian, have amadikazi besides their
legal wives whom they visit regularly and whom they may
partly support.

103. H. MONNIG, op. cit., p. 197; P. MAYER, op. cit.,
p. 242; M. HUNTER, 0p. oit., p. 221. =

104. H. MONNIG, op. cit., p. 205; I. SCHAPERA,
Married Life, p. 183; P. MAYER, op. cit., p. 242.
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and enable her to bear children.105
. ' /7

.Many individuals, men and women, look forward to

becoming migratory labourers in order tq enjoy greater sexual

106

‘freedom in town. There they enter into semi-permanent

relationships which the Xhosa‘éall ukushweshwa (concubinage)

or, more euphemistically, ukuhlalisana (staying togefher).lo?
Both married and-d;married people are involved ;n such rela-
tionships which involve widows, divorced womeén, wi;es who
have absponﬁed, and unmarried mothers Qho have given up on
marfiége.los Christians try to be discreet and fear detec-
tion either by the Church or by their wives, but like the
non-Christians who openly practice such relationships, they

do not feel that thelr behaviour is necessarily immora13}99

’

105. P. WHOOLEY, "Marriage in Africa", p. 331.

106. Ibid., p. 322; ID., "Eguality in Marriage",
p. 189; P. MAYER, op. cit., pp. 218-215.

107. According to P. MAYER, op. cit., pp, 256-2357,
"the term ukushweshwa is applied to all the towR¥unionsg in
which®the woman comes to stay with her man without being
married to him, and they live in his room as one domestic
unit.” In this lies the difference. between amankazana
(visiting lovers) and amashweshwe (cohabiting lovers). °

108. Ibid., pp. 259-260; P. WHOOLEY, "Marriage in
Africa", p. 331. Traditional society knew veny few divorces,
and tried to avoid them as much- as possible. /Their incidence
has increased due to external influences, of which more later.

109. P.. MAYER, op. cit., p. 257.

l‘_‘_-’
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Concubinage is an offshoot of the polygamous mental-
ity and is a part of Bantu cul{ure;_but in the urban situation

it hag become more prevalent due to the existence of migratory

labour 110 P. Mayer clalms that both Chrlstlans and non-

Chrlstlans regard sexual satisfaction as a normal activity

for all adults not necessarlly llnked to marriage, and that ‘o|
thelr only preoccupatlon is to av01d 1nfr1ng1ng existing

rlghts.lll Thus it would become immoral only if the tradi-

.tional conventions and rules of fair play in extra-marital

112 | o <

but a person who simulta-

‘neously maintains several lovers is doing only what comes:

' naturally 113 This attltude is based on

[...] the customary Xhosa liberty to conduct n
relatlonshlps with other women as long as o
the wife's rights are not directly affected.

.1 Morality demande that [a’ ‘Coricubine ]
must move out without protest when the wife .
comes to town on a to her husband;. *“
" that she must recognizé, the husband's prima— %
ry duty to support his mily; that she must
- therefore 'strive to ea her own money and
to demand as little financial help as pos-
sible from the man; and especially that she -~
must accept the essentlally temporary basis
of the relatlonshlp

- ] .- é _"P_

" *110. I. SCHAPERA, Married Life, p. 251.
111. P. MAYER, op. cit., 252. |
112. Ibid., P~ 253. _ o
i13..Ibid., p. 266. '

114, Ibid., p. 260.

e
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Mayer's study into the 3001al value of concubinage .
has found that it should not be confused with polygamous

secondary marriage, 115 for although 1t“part1y replaces the

—

la;ter, modern wives are not prepared to concede to "their

husbands the right: to concublnage as they did before. 116

fore, he p01nts out

o The institution is complementary to marriage
‘ and not parallel to it, caterlng especlally
. for men who alrealy have w1ves and women who
will never have husbands. It is-character- -
. ized by an almost complete lack of formal
. obllgatlons 11

Christians are aware that the Churches condehn such
extra-marital activities, but at the same time the overwhelm-

ing evidence suggests.that in this regard they . remain‘closer
to traditional attltudes than to Chrlstlan teach1ng 118
o &

This has.led B.A. Pauw to argue that -

. ] the impact of Chrlstlan teaching on
attltudes and norms pertaining to sex still
appears to be very restricted. [...] true

115 Ibid.

116. M. WILSON and A. MAFEJE, op: cit., pp. 79-80;
AlD. SPTEGEL, loc. cit., p. 436; I. SCHAPERA,, Married Llfe,

p.” 299. #/)

117. P. MAYER, op. cit., p. 265.

118. Ebi bid., pp. 265-266. A concession to Christian
mobrality seems to be the fact that, rather than establishing
a common domicile, the Christian prefers to become a semi-

permgnent visitor. This approaches ukushweshwa .

\ -
~

\ | *
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strdcture, and/have an absolute wvalidity.
These norms ma e accepted in spite of
structural conditions which militate agalnst
them,  and thelr acceptance may eventually
change the whole structure of a particular
society! [... The Church's] task is not only
_to proclaim those absolute moral norms re-
lating to sex and family, but more important
still, to proclaim a gospel of salvation
from the powers, including the forces exert-
ed by a particular structural situation,
which militate against conforming to these
values. Perhaps the reason why Christian
teaching seems to have had so little impact
on the sex 1ife of the Bantu 'is that too
much stress has been laid on norms, and -too
little on salvation and redemption.119

moral norms tqzﬁzcend any particular socilal

c. Parental Obligations

The lack of close relationship between the spouses

themselves is reflected in their relationship to their

-

‘childrén. The great love and affection which both'parents

have for children does n@%}necessarilj bring .them closer
together. ;The‘wider community into which children are inte-

grated from eard¥y childhood claims a right to be involved

120

in their upbringing, and the division of .society into

gender and age groups mllltates agalnst 1nt1macy between

parents and chlldren 121 ' -7

w

119. B.A. PAUW, op. cit., pp. 164-165.
120. V. VAN DER VLIET, loc. cit., p. 218.

121. P. WHOOLEY, "Equality in Marriage", pp. 180-187. .-

/
4
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T

» The fathef ig expecfed to look after the children's
matérial_heeds, td‘aiscipline>them3~be‘their guide, protector
‘and guardian, and be answerable for-their conduct.122 He is
not closely invelved in- their day-to-day upbringing, but
demands total obedience to his authority. ?3 Should he
neglect his duties, his kin would intervene and public

opinion would condemn him. 2%

L4

The intimacy which is lacking between father and son
,ig found in the grandfafher—grahdson relationghip i;;tead.

| Whereas there is a conflict of interests between the former,
since the son is both essential as an affirmation of the
father's manhopd and yét presents a pofential threat to his
éosition, the iatter have nothing to fear from oné another.125
So the actual rearing of children is often left to the grand-
parents who are deemed better able"50'impart both discipline

and respect for traditional‘values,126

F 4

) 122. D.H. READER, op. cit., pp. 132-133; I. SCHAPERA,
Married Life, pp. 219-220. .

: 123. S.B. NGCOBO, "The Bantu Peoples", in G.H. CALPIN
(ed.), The.South African Way of Life: Values and Ideals.of
a-Multi-Racial. Seciety, London, William Heinemann, 1953, p. 65.

124." I. SCHAPERA, Married Life, p. 218.
125. H. KUPER, op. cit., pp. 26-28.
5</ﬁéﬁé. P. MAYER, op. cit., pp. 274-275.

—
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The mother is mainly responsible for looking after
the c¢hildren while they are young. She should exercise
matgrial and health care, teach them social behéviour, educ-
ate them, protect them, show them a sympathetic understandlng

and be interested in them until her death. 127

Th; education given -the children is'nof only a private
responsibility of the parenté,'but devolveé also on the com-
munity. This education is geared towards making them useful
members of the family and of society, by éncouraging‘them 't:ok
conform to public values. Thus.neither originaiity nor the

development of a child's personality is'consciously bursued.128

Since so many peoﬁle are involved in this process,
quarrels fréqueﬁtly arise due to different expectations.
Thus the father ﬁay find his Qife's treatment of his son
' too harsh, or the mother her husband's treatment of the daugh-~
;ter, or the parents may object to what they consider societal
interferencép etc.129i The lack of intimate odmmunication
between the spoluses makes the resolution of such conflicts

more diff&cult.

]

-

127. D.H. READER, op. cit., pp. 137-138; I. SCHAPERA,
Married Life, pp. 218-219.

128. V. VAN DER VLIET, loc. cit;, pp. 211-212;
1. 'SCHAPERA, Marrled Life, p. 32

129. I. SCHAPERA Married Life, pp. 225-228.
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Like bridewealth, children may be used to cement
wider kinship ties. For instance, a childless couple might

be given a child engendered specially for them by a collateral.

’ »
130 Physical paternity is thus not necessarily es-.-

[

relative.

sential to paternal relationships, but can be replaced by

131 : -

fostering. such a child gives the foster-parents. the

sense of fulfillment and security of which they feel such

need. 134 Fostering may also be%used to find a niche for

the’ ¢hildren of unmarried mothers, or to provide grandparents

with a young pair of hands %o serve them.l-2, &

Due to the hlgh incidence of coﬁ“ublnage and the con-
comltant high 1lleg1t1macy rate, a word should be said about
the obllgatlons of parents towards their natural chlldrenzqu
According to P. Mayer, the genitor acquires neither rights
nor obligations towards them, for

' The natural children "must not" seriously ri-
val the legitimate ones, just as the ishwe-
shwe [concubine] "must not" rival the real

wife. It would be a grave wrong, not only
against the legitimate wife and children

'130. Ibid.; pp. 220-221. .

131. P. WHOOLEY, "Marriagehin Africa", pp. 331-332, .
132. P. MAYER, op. cit., pp. 273-275. o

133. Ibid., pp. 275-277.

134. Ibid., pp. 277-281.
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themselves, but against all the kin and an-

cestors who sanctioned the lawful marriage.135,
While the genifor may thus decide to give support %5 his
natural children or to gratify their needs, he is not under
obligatioh to da so. His legitimate children have a.birthw
right while the others can only look for favours. MNoreover,
the mother frequently prefers not to be too dependent on the
genitor for the children's support, for this could seriously
jeopardise her own claim to their future eapgings. Thus she
is often prepared to accépt a short-term liability for the

sake of long-term security in her old age.136

2. The Social Context of Marridge

Social structures are inhfYently flexijle and are

able to adapt themseivés to altered circumstances, assimi-
lating even those foreign ihstitu ions which initially
appeared incompatible to them.137 The integration of such ‘
influences into a culture changes it from a single, homo-
géneous éysteﬁ into a complex and multi-layered reality.

Thie makes it possible for an indiwvidual to*engége ina -«

A}

. 135. Ibid., p. 277. _

136. Having been deglared “unmarrlageable", a concu-

" bine's onl§k hope of security lies in the support that her

children m8y grant her some day. So she is forced to assesé
her situation carefully, balancing present comfort w1th
future needs. .

137. D.H. READER, op. cit., pp. 327-329.
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process of selective adaptation in which he chooges .to act
according to those cultural norms which best serve his im-

mediate interests.ljgﬁ

He then behaves in a seemingly inco-
herent manner, constantly changing his terms of reference
as he moves-from one level to another, éccording to the
e
needs of the moment.139

Such selective adaptation also takes place in mar-
riage, for at present it is subject to influences from
several normative systems: Bantu culture, Western culture
and Christian morality: The spouses thus have several
fraﬁas of -reference as they establish a dywamic of married
life. In the words of M. Peskin, this means that

[...] the behaviour of the spouses: and their

_responses to one another can often be der-

stood in terms of the operatlon - sometimes

in harmony, sometimes-in conflict - of dif-

" ferent normative systems and their gﬁrcelved
relevance to particular situations.

This part of the study will thus deal with_those

social influences which add to the- complexity of Bantu

138 For an account of case hlstorles illustrating
this process, see M. PESKIN, "Christianity and Marriage in

- Soweto", in T.D. VERRYN, op. cit., pp. 379-434.

139. A.A. DUBB, loc. cit., p. 449.
140. M. PESKIN, loc. cit., p. 405.
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marriage in South Africa. Taken histbrically, these are
Christianity, which, profoundly qffected the kinship system;
bwamernisation, which led to the dispersion of the kinship
groub; and migratory labour, which divides.the famil& for

~lengthy. periods of time.
a. Christianity

By definition, the act of conversion means to leavé
behind a way of 1ife which is now deemed incompatible with
the'demands of faith. It distinguishes the individual from
those of his family who do not share his convictions, and

- thus undermines the solidarity.which previously character—

141

‘ised them. It 1s also an intensely personal act which

highlights individual responsibility and personal salvation,

and‘thus further weakens group conformity and éohesibn. It

-~

follows that evangelisation led t6 the loosening of tribal

“ties and the upsurge of personal freedom of deoision.142 ’

. P
- Early Christian influence in South Africa was Protest-

ant, for Catholics were forbidden to practise their faith.
|

i41. A.A. DUBB, loc. cit., p. 456.

142. For more detail regarding the impact of Christ-
danity on Bantu culture in South Africa, see B.A. PAUW, "The
Influence of Christianity", W.D. HAMMOND-TOOKE, op. cit.,
pp. 415-440; R.E. PHILLIPS, The Bantu In the City: A Study of
Cultural Adjustment on the Witwatersrand, Lovedale, Lovedale
Press, 1938, pp. 248-290; M. HUNTER, op. cit., pp. 349-355,
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After many difficulties, the Church finally was allowed its
first resident bishop in 1838, and the main thrust of its

missionary activity dates only from the latter part of the

' nineteenth century:143 Nevertheless, the Church experienced

rapid growth among the Bantu, especially since thé& e + ish-

-

ment of the Hierarchy in South Africa by Pope Pius:XII in

1951. National statistics show that in the decade between

1970 and 1980 Catholics increased by 60% among the Bantu.lyu

N

It follows that many Catholics today are still first or
second generation converts, subject to strong non-Catholic

- or non-Chrigtian influences.

ﬂlbj. For a detailed account of the establishment of
the Catholic Church on South African soil, see W.E. BROWN,
The Catholic Church in South Africa: From Its Origing to the
Present Day, London, Burns and Oates, 1960, xiv-384% p.

144 . These statistics were obtained by comparing the
figures given in South Africa's Official Yearbooks of 1974
and 1984, making allowances for the fact that the latter ex-
cludes statistics for Bophutatswana, Transkei and Venda.
According to the statistics, Catholics made up 8,8% of the
Bantu population in 1970, whereas this had risen to 10% by
1980. The actual figures show that in:1970 there were
1 329 980 Black Catholics who ﬁgcreased by 818 990 for a
total of 2 148 97C in 1980. S DEPARTMENT OF FOREIGN AF-
FAIRS AND INFORMATION, Scuth Africa 1974: 0fficial Yearbook
of the Republic of South Africa, Johannesburg, Perskor, 1974,
Pp. 838, 843-845, and ID., South Africa 1984: Official Year-
book of the Republic of South Africa, Johannesburg, Chrils
van Rensburg Publications, 198%, pp. 786-787, 792.

We consider both the fact that the Church finds itself
in a minority position and the fact that many of today's
Catholics are recent converts of special' significance to this
dissertation.
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Ethnographers indicate that Christianity exercised a
proféund influence on Bantu culture, directly by'consciously

striving to replace one system of morality with ancther, and

indirectly by altering family relationships and kinship -

gr‘oups.l_l’LS Church allegiance to some- extent replaced kin-

ship allegiance,~for the Church fulfilled some of the func-
tions of the kinship group.laé Christianity‘also introduced
a system of education which emphasised human dignity, equal-

ity-between men and women, and individual initiative.lu?

M. Peskin describes the effect of Christianity on the
marital behaviour of urban Blacks as follows:

[...] Christian'marriage must be under-
stood, in terms of the Christian component or
influence. On the one hand Christianity pro-
vides a set of customs, usages, values, pre-
scriptions of behaviour, which exerts some
pressure on the professing Christian. This
may reinforce similar pressures exerted by
tradition or westernism, it may come into
conflict with them or there may be no coin-
cidence at all- On the other hand, Christian-
ity together with tradition and westernism
provide the indiwidual with a number of
choices in terms of which any situation may
be defined or any problem resolved. [...]
while in the global sense all three modes
have equal force and importance for any
‘particular individual, Christianity or

1

145. I. SCHAPERA, Married Life, pp. 27-31.

186. B.A. PAUW, loec. cit., p. 426.

147. I. SCHAPERA, Married Life, pp. 237-2h2 7
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tradition or Wﬁgternism may have the greatest
significance.l

Bésing himself on several case histor;gé;in Soweto, South
; " g

Africa's largest Black urban complex, Peskin comes to the

conclusion that_

[...] Christianity is seen as a dynamic of
married life rather than as an ideal against
which any marriage might be measured.1%9

In a complex and confusing situation where not only the

) o
aspirations of the individual but also those of his kinship
group have to be met, the normative value of Christianity

can thus be overlooked in favour of a selective adaptation

of other normative systems. One of these is "westernism".

b. Westernisation

Education is the key to westernisation, and in this

sense the process can be said to have been initiated by the

early missionaries.:?° Nevertheiess, D.H. Reader rightly

points out that

’

It is sometimés forgotten, in the somewhat
mechanistic wilew of "culture contact" which

148. M. PESKIN, loc. cit., p. 423.

. -
149. Ibid., p. 42b.

15Q. For greater details about the process of west-
ernisation and urbanisation, see A.A. DUBB, loc. cit., pp.
W41-472; R.E. PHILLIPS, op. cit., pp. 89-107; M. HUNTER, op.
cit., ggﬁA434—5041 E.P. HELLMANN, "The Native in the Towns"

in 1. PERA, The Bantu-Speaking Tribes of South Africa,
pp. 405-434,
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occasionally ‘'still persists, that one of the
main westernizing influences or media for'-the
African is the African himself: His view of
what he thinks whlte élVlllzatlon means for
him.151

Urbanisation provides a focus'for westernisation and

powerfully strengthens the prodess.152

}Thé.city‘is seén-as -
the depository of western values, as illustrated by the

- motives which bring people to flock to it: they w1sh to sell
their labour and to enjoy western artlfacts, to gain personai
1ndependence and soclal prestige, to satlsfy the1r curiosity )
.and spirit of adventurg ﬁf;they wigsh to escape from unwanted
153 ‘ : ' -

obligations back home.

'Howéver, rural social structures based on the kinship
system and the mﬁtpal intérdependépce of its members, are
inadequate to deal with the comﬁleﬁities of urban living.
Strict soclal divisions based on gender br senlority cannot
be maintained where the nuclear family has become the basic

154

social unit. Moreover, the criteria for social inter-

" action change as close-knit relationships are replaced by

151. D.H. READER, op. cit., p. 340.
152.‘B.A. PAUW, op. cit., p. 195.

1;33 . DUBB, loc. cit., pp. 444-4435; P. MAYER, op
cit., p L, I SCHAPERA, Married Life, pp. 128-129, 242,

154. A.A. DUBB, loc. cit., pp. Wh6-UL7.
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voluntarj and open networks based on personal compatibility,
shared interests, Church membership, employment, or occupa-

tion.> According to E.P. Hellmann, this means that in
the city - T _ d

[...] the family is on its own, no longer em-
bedded in the-web of kinship which was the
basis of the traditional system ... Parents
are called on to accept respon31b111tles and

. fu®tions - educational, economic and emo-
tional - that were formerly carried out by a
group of kin. In a number of famllles, new
patterns of behaviour between husband ‘and
wife and between parents and children have ~
developed, which meet the demands of these new
conditions. In such households, there is
close co-operation between husband and wife,
congsultation about ‘money matters, the child-
ren's education and other concerns ... It
seems to me that this pattern is regarded as
the ideal to be aimed at by professional and )
middle class women, although by no means all
men of. the same. status share this aspiration
and its attainment is very infrequent ... It
is far more common to find families under
strain because of the unresolved conflict
between the husband's patriarchal conduct
and the-wife's new role as wage-earner,
manager of the household budget and educator
of the children. Men, including educated
men, seem to resist the emancipation. og wo- -
men which modern conditions promote.l

155. Ibid., pp. 450-453.

156. E.P. HELLMANN, "The. Africar~Family Today", paper
delivered to a Conference on African Family Life, organised
by the Southern Transvaal Region, South African Instltute
_of Race Relations and the Witwatersrand Christian Counc1l
" 1967, cited by A A. DUBB loc. cit., p. 458, ‘



» BANTU :MARRIAGE IN SOUTH AFRICA : 50

" ' Westernisation and urbanisation have therefore led
I . N : . - . ! .

to a large degree of emancipation .for women,; and the blurfing
of the'gehdercégp. However, the divergent expectations which

spouses now- have of marriage have.increased the difficulties

%

of communication between them. In this there is a Itﬁk\\\i

between the influence of Christianity/and that of westernik -

4

TR
sation. M Peskin puts it-succinctly:

While' the church provides much of the ra-
* tionale for the aspirations and increased
self-respect and status of women, 1life in
town allows these to materialize by providing:
the necessary._opportunities often denied
. women -in traditiondl life. Thé.church alone
, .. acting as a base for aspirant women, would be *
comparatively ineffectual if not for the in-
dependence and mobility allowed by town f%ci—
lities and condoned by "Western norms" .1

c¢. Migratory Labour

. "Strangely, the migratory labour situaﬁipn‘has had a
som%mat similar émancipating effect on rural women‘.158 The

rural areas are bereft of most able—bbdied men for the

-

greater parf of\fhe year, which means that women enjoy
: o .

»

\

" 157. M. PESKIN, loc. cit., pp. 413-41bk.

158. The Catholic Church's opposition to the system
of migratory labour is well documented, but for a discussion
of the effect of the system on African society, see F. WILSON,
Migrant Labour in South Africa: Report to the South African J
Council of Churches, Jehanhesburg, Spro-Cas, 1972, especially
chapter 9: Weighing the Evidence, pp. 169-202. ,2;
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unwonted autpnomyldgdﬁovement, bear sole:responeibility for

the upbringing of the children, .and find'their position of
inferiority reversed to that of decision making ‘However, they
are also unable to establlsh an interpersonal relatlonshlp w1th
thelr spouses and are. tempted intd extra-marital relation-

shlps.l59

»

A ~ There are well .over one - and\é half mllllon mlgratory

wcfﬁérs in South Africa, together with three quarters of a

,_mllllon dally commuters who spend long hours travelllng to _

160 The ugbanfareas thus have to acqomodate

a large influx of people who make up about 27% of the total

Afri?an urban population._161 F.  WiTson points out that,

al,though urbanisation is.usuelly accompanied by such social
N T

evils as illefitimacy and prostitution,

[...] the existence of huge single-sex hostels’
and the large pxcess of men over women in some
urban areas arg powerful factors exacergatlng
the problems inherent in urbanisation.l

159. A?D. SPIEGEL, loc. cit., pp. 475-483.

N 160. According to the DEPARTMENT OF FOREIGN. AFFAIRS
AND INFORMATION, South Africa 1984, pp. 218, 248, there .were
some 1,3 million migratory workers among South African
Blacks, as well as some 282 272 from neighbouring countries.

161. According to statistics, there are approximately
five million Africans living in urban areas in "white" South
Africa, which figure is augmented annually by the 1,5 million
migratory labourers,, see ibid., p. 215. :

162. F. WILSON, op. <it., p. 191.

sy
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There is also the loss of a sense of responsibility towards
those left behind, an increase in’concubinage, bigamy, and

‘homqsexuality in a situation in which protracted separation
of husband aéé\wife is endemic.163 o v \;.Fj

3. Marital Breakdown

AltHough the dissolution of marriage was possible,

traditional society disliked divorce and did everything in

its power to prevent :'1‘1;.161,r Family and~kinsmen on® both

sides exerted pressure pn-éhe spouses to be reconciled and

thus to preserve affinal alliances.lés In theory the kin-

~ship gréups could proceed alone in dissolving marri;ge; but
sinte contentious issues Were‘involved; such as the return

of the bridewealth cattle or the custody of the children,

the matter'was usually referred to a tribal court.166

163. According to P. WHOOLEY, "Equality in Marriage",
p. 189; ID., "Marriage in Africa", p. 322, and A.D. SPIEGEL,
loc. cit., pp. 471-472, some Africans welcome migratory
labour and use it for their own ends. According to A.D.
SPIEGEL,*ibid., pp. #36-437, ™[...] the migrant labour sys-
tem, in being only one aspect of the general process of
'modernization’' is not solely responsible for soéme of the
less 'moral' phenomeda. which are attributed to it."

164. For traditional attitudes to the dissolution of
marriage, see H. ASHTON, op. cit., pp. 82-87; I. SCHAPERA,
Married Life, pp. 247-2725 M. HUNTER, op. cit., pp. 210-213;
A. REUTER, op. cit., pp. 172-206. :

165. 1. SCHAPERA, Married Life, p. 263. —
166. H. ASHTQN, op. cit., p. 87. (::i:)
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Acceptable. grounds for divorce were serious and protraced

misconduct, and the uncondoned impotence or sterility of a
167 T S

spouse.

~
" This commitment to the preservation of the marriage’
bond has seen a radical change. The introduction of Christ-
ian and civil rites of marriage have put the institution
under a different legal system, and the divergent expecta-

)

ions of the spouses caused by socio-economic changes have

led to & widespread incidence of marital breakdown. Spouses

may now sue for divorce ih a civil court on a variety of
grounds which include adultéry,;refusal to render conjugal
fights. desertion, continuous gr9ss misconduct or i11-
treathent, impotence or barrenness, and imprisonhent for a

criminal offence.168

‘Divorce has become common, even in
rural areag where migratory labour is an important contribu-
tory factor. Thus a recent study in the Ciskei found that
22% of all marriages ended in divorce, due to the husband's
N\ : <)
pr;isgged absence or*his failure to support his wife finan-

ciflly which led her to claim greater independehce from her

mother-in-law, or to commit adultery resulting in pregnancy

167. V. VAN DER VLIET, loc. cit., p. 208.

168. The Natal Code, Section 163, 1891, as cited in
E.J. KRIGE,.op. ci%., p. 157. :
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or elopement.

.

African marriage has been'séverely taxed by these

pressures, all of whi¢h should be taken into account when

evaluating any given marriage. .
CANONICAL OBSERVATIONS

Concluding this survey of marriage among the Bantu
of South Afrlca, it is .most. 1mportant to remember that African
culture is in transition and is no ‘longer a homogeneous
system of values, expectatlons and beliefs. As an element ‘
.of cultural expression, marriage shares in this procéss and

thus includes elements from the indigenous culture, western

culture and Christian morality.

Anj canonical evaluation of Bantu marriage must take
info-account that these elements co-exist in society and in
each individual without neceésarily Having equal force or
significance. In assessing each individual case, it will
ﬁe necessary to see how strong an influence the following
indigenous customs exerted on the spouses' attitudes towards
marital fidelity:

1. The principles of male dominance and gender divi-

sion which preclude equality between the spouses

"
-

2. The polygamous tradition which allows men almost
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complete sexual freedom after marriagé, and instizutioﬁaliSES
adultery-for them but demands that women enter an exclusive
relationship.

3. The spouses' strong attachment to their descent
group, which resulté in a lack of intimacy and companionship

L]

pEtween tﬁem.

4. Early sex education, which encourages sexual liai-~
for boys and seeks only to limit giflish ;romiscuify
and tra-marital pregnancies.

5. The strong emphasis from early childhood on con-

formity to community values and adherence to male demands.

Similarly, the influence of ‘the following social .

{ conditions. are equally relevant in the assessment of én
individual's commitment to marital fidelity:

1. The coeiistence of different cultural elements in
the 1ife of each individual, Which'encoufages him to engage
in a process of selective adaptation according to his own
perceived needs and the demands of his closest kin; His
most intimate friends, or his most important associates.

2. The extent to whichfwésterqisation or migratory
labour have led to the emancip?tioﬁ of women, and have en-
couraged the spouses'to have diffefeﬁt expecta?ions.in
marriage while simultaneously making their fulfillment more

problematical. - | )

v
7
s
& , o

%
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3. The extent of the individual's adherence to

Chrlstlan beliefs, and the extent to which these 001nc1de

" with Catholic teaching on marriage.

56



CHAPTER TWO
THEOLOGICAL REFLECTIONS ON BANTU MARRIAGE

Chapter one was devoted to a factual investigation

into the cultural aspects of Bantu marriage in South Africa

and the influence which modern social conditidns exert over
it. 'One of these is Christianity which, although claiming
the adherence of 75% of the Africaﬁ’poPulation. is predomi- !
nantly non-Catholic. Ethnographical references to the influ-
ence of Christianity on African marriage thus generally do

not envisage Catholicism but refer to Protestantism or the

indepeﬁdent Churches.

However, following Pope Paul's insistence that law

should follow theology,1 an investigation into the canonical

.significance of African marriage customs and attitudes should

endeavour to determine how African Catholic theologians eva-

luate them in the light of the gospel.2 Fortunately, the

1. PAUL VI, Address to the International Congress of
Canonists, "Canon Law Renewal in the Light of Vatican II",
January 19, 1970, in TIPS, 15(1970), pp. 70-74; ID., Address
to the Second Internaticnal Congress of Canonists, "Church
Law and the Spiritual Order”, September 17, 1973, in ibid.,
18(1973), pp. 275-283.

2. Catholic theological writing on African marriage

'developed slowly. According to W. BUHLMAN, "Questlons a pro-

pos du mariage et de la famille en- Afrlque" in Téléma, 9,2
(1983), pp. 63-6%, prior to the 1950s most missibnaries were
influenced so much by their morall and ¢ ical training that
they were unable to raise more than perz;%eral questions re-
garding African marriage. Some of the writings in the 1950s
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Second Vatican Council's reformulation of the nature of mar-
riage in its Pastoral Cdnstitution on the Church in the Modern
World,3 together Qith its call to the young Chﬁrches to adapt
the Christian 1life to the mentality and cﬁaracter of each
culture,t’L caused an increaséd—interest in African marriage

and theological‘reflection on_it.5 Reseérch projects'and

»

theological study weeks in varicus parts of the African con-
tinent stimulated reflection on the socio-religious and

pastoral levei.6 This culminated in the African episcopate's

)

and 1960s concerned themselves with the validity of customary
unicns and the advantages or disadvantages of the extended
family, see R. KAMPUNGU, "Are Customary Marriages to be Con-
sidered Invalid a priori ?", in SACR, 1963, pp. 145-155; C.
VIJVERBERG, "The Valldlty of Customary Union in South Africa",
in Euntes docete, 6(1953), pp. 231-240; A. REUTER, Native
Marriages in South Africa According to Law and Custom Minster,

rF

Aschendorff, 1963, xx-376 p.; J.M. ROBINSON, The Family Apos-
tolate  and Africa, Dublin, Helicon, 1964, xvi-278 p.

3. CONCILIUM VATICANUM II, Constitutioc Pastoralis de -
Ecclesia in mundo huius temporis (Gaudium et Spes), December

7, 1965, 1in AAS, 58(1966), nn. #47-52, pp. 1067-1074.

4., ID., Decretum de activitate missionali Ecclesiae (Ad

Gentes), December 7, 1965, in ibid., nn. 19-22, pp. 969-974.

5. Pope Paul VI showed great personal interest in the

‘Afriean continent and stimulated theological research by his

message Africae Terrarum, in which he identified and praised
gome traditlonal values, see PAUL VI, "Development in Africa:
The Message Africae Terrarum, in TPS, 13(1968? pp- 5-22. He
also visited Africa personally in 1969 during which time he
charged the African episcopate to become "missionaries to your-
selves" and to adapt the gospel and the Church itself to Afri-
can culture, see ID., "The African Chutrch Today", in ibid.,
14(1969), pp. 214-220. X -

6. Several initiatives are noteworthj: In July, 1970,
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contribution to the discussions of the 1980 Synod of Bishops‘

on the role of the Christian family in the modern world.’

\ During his visit to the African continent in 1980,
Pope John Paul II encouraged such theological reflection and

emphasised its practical value when he declared:

the Faculty of Theology of Lovanium University, Kinshasa,
Zaire, dedicated its Fifth Theological Week to the theme:
Christian Marriage in Africa, and published the papers in a
special issue of the RCA, 26(1971), pp. 3-201. .

In 1971, the bishops of the Association of Member
Episcopal Conferences of Eastern Africa (AMECEA) launched a
research project which covered English-speaking Eastern and
Southern Africa. Two books and numerous articles were pub-
lished during the course of the project, see B. KISEMBO,

L. MAGESA, A. SHORTER, African Christian Marriage, London,
Geoffrey Chapman, 1977, xxvi-242 p.; T.D. VERRIN (ed.), Church

and Marriage in Modern Africa, Groenkloof, The Ecumenical
Research Unit, 1975, 497 p.; as well as the articles on mar-
riage published by AFER in the years 1972-1976.

In July, 1978, the Symposium of Episcopal Conferences

of Africa and Madagascar (SECAM) held its Fifth Plenary Assem-

bly in Nairobi, Kenya, under the general theme of problems

of . the: family in Africa and Madagascar, and had its recommen-
dations published in AFER, 20(1978), pp. 380-383. For a de-

tailed commentary and critique, see F.J. URRUTIA, "La pasto-

rale du mariage en Afrique Noire: la cinquiéme assemblée du

. SCEAM, Nairobi, 24-30 Juillet, 1978", in AC, 24(1980), pp.

169—2135 Hereafter cited as "La pastorale du mariage".

7. The integral text of the interventions of the
African episcopate at the Synod was published in a special
double issue of AFER, 23(1981), pp. 15-128. -

’ Following the Synod, SECAM dedicated its Sixth Plen-
ary Assembly again to: Marriage and Christian Family Life in.
Africa Today, and had its recommendations znd conclusions
published in AFER, 23(1981), pp. 370-376.. For a commentary, .

see F.J. URRUTIA, "Pastoralis matrimonialis et familiaris in

Africa; VI-consessus generalis SECAM, Yaoundé (Cameroun),
29 Iunii ad 5 Tulii anni 1981", in Periodica, 71(1982), PP-

- 255-317.

A
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African traditions, judicibusly utilized,
may have their place in the construction of
Christian homes in Africa. I am thinking in
particular of all the p051t1vé values of the
family feeling [...]: the seriousness of the
matrimonial commltment at the end of a long
process, priority given to the transmission
of 1life and therefore the importance attached
to the mother and children, the law of,solid-
arity among families related by marrliée, ’
which is exercised especially in favour of
old persons, widows and orphans, a kind of
co-responsibility in taking charge and bring-
ing up the children, which is capable of re-
lieving many psychologlcal tensions [...]8

The Pontiff's encouragement has been taken to heart, but it
should be noted that.most of the theclogical reflection on
Bantu marriage has.taken place outside South Africa.9 How-
ever, the Qhole of sub-Saharan Bantu Africa shows a remark-
able¥similarity in mafifal valnés.and customs. This makes

it possible for us to make use of the theological conclusions

. »
reached regarding Bantu marriage in other parts of Africa.

This chapter will therefore concern itself with a
synopsis of present Cé%holic theological reflection on those
aspects which are considered constitutive of Bantu marriage

in order to see to'what extent Catholics apply them and

Yy

L ' &
8, JOHN PAUL II, Africa: Apostolic Pilgrimage, Boston,
St Paul Edltlons, niBO pp. 50-51. '

: 8. The. two st innovative and prolific centres of
study are the Lovanium University, Kinshasa, Zaire, for
Francophone Africa, and -the Gaba Pastoral Anstitute, Eldoret,
Kenya, for Anglophone Africa.

[y

|
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to what extent they have been able to purify ‘them acéording'
to the d¥mands of faith. Special attention will be given
to those e%ements wﬂ&ch emerged from the factual iﬁvestiga-
tion of chapter one: the inherent value of the extended~
family; marriage as a pact between families, constituted by
progressive steps_aﬁa the exchanfe of bridewéalth; and the
establishment of a husband-wife relationship which is strongly

influenced by prevailing attitudes towards polygamy, fertility
~ B

and sexuality. - _ ////r’/’_

A. TOWARDS .A THEOLOGY OF BANTU MARRIAGE
| .

According to J.A. Grootaers, the interventions of fhe
African episcopate at the 1980 Synbd showed that in their
own mind

[...] no true renewal in the pastoral care of
the family was even thinkable without both a
general Africanization of the Church as a
whole and a rethinking of the entire theology
of marriage. [... They] were very much in
favour of an inductive method for approaching
the entire question: the Synod must begin
with the given situation rather than with ,

principles.1U .
For this reason the African Qishops insisted that Chrigtian

marriage is a mystery of ssalvidtion which cannot be fullg

—

10. J.A. GROOTAERS and J.A. SELLING, The 1980 Synod
of‘shéhdps "On the Role of the Family": An Exposition of the
Event \and an Analysis of 1ts Texts, Leuven, Leuven University
Press€’1983, p. B8 (emphasis added). -, -

\

\ ' #
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1

understood, expressed or lived. Since né culture ca)M ex-
haust its meaning, a carefuladistinctioh ﬁust be made between
the doctrinally essential elements of marriage - its unity,

indissolubility and sacramentality - and its cultural expres;

sions which éhould respect_local values.:l'1

The biShops emphasised that the local Churches 'in
Africa are entrusted with the mission to ensure that marriage
and the family be truly Christian and truly African.  They

have both the right and the duty to strike a balance between

12 for, as Bishop J.C.

Bouchard said, marriage

[...] cannot be reduced to a purely Christian .
order, still less to an ecclesiastical order.

It belongs to secular life,—%to the order of

"earthly wvalues", 5...] and as such it has a

certain autonomy.! '

We-are sure that the sacrament of marriage

is no other reality K than human marriage pre-

pared and lived in a constant conversion to

Christ.l% _ L

e

Tt follows that theological reflection on African marriage

el
AY

11. Bishop M.P. LAURENT, "The Properties.of Christian:

. ‘Marriage", in AFER, 23(1981), pp. 15-17.

12. Cardinal L. RUGAMBWA, "The Responsibility of the
Local Churches", in ibid., pp. 28-30.

- 13. Bishop J.C. BOUCHARD, "Culture and Collegiality",
in ibid., p. 30.

14. Ibid., p. 32.

“~
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. . J
must begin with the extended family (the kinship group) from )
which marriage springs and in which it finds its support and

meaning. :
- E

1. The Extended Family

) ~
4

Late nineteenth century missionariés brought with

them the vision of a monogamous nuclear family as it had

——

evolved 'in the post—indusqrial West, in which the husbangd,

-

wife and children form the basic family unit, live apart

from their descent group and form autonomous if intercon-
nected cells within society.15 On the other hand, the

African extended ‘family which they gncountered consisted of

‘a large number of people related by degcent from a single.

ancestor: it extended in time and space and was thought to

Jast indefinitely. The individual households which existed

within the group were not autonomous as are the nuclear

*

families; but they acted porporately:and acknowledged a

co-responsibility towards the group and its interests as
16

a whole.

“

15. A. SHORTER, African Culture and the Christian
church: An Introduction to Social and Pastoral Anthropology,

- see pp. 181-182.

Tondon, Geoffrey Chapman, 1973, p. 163. Chapter 5: Christ-
janizing African Marriage and Family Life, pp. 156-195,
gives an excellent overview of the challenges of Christian
inculturation in this field. ‘

16. Ibid., pp. 163-164. For a schematic comparison
of thé main differences between Western and African marriage,
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. _ Faced with the need to present African society with

-

| a wruly Christian vision of fhe family, the missionaries had
' fosdetermiﬁe whether the advantages of'group_solidagity qut;
'wéighéd=its disadvantages. The& acknowledged the positive
soclal values of the extended fémily- its strong communlty
‘spifit, 1ts solldarlty and its respect for famlly authorlty

whi¢h safeguarded trad

itional morwlity. They also admitted

that it brought socio-ecynomic stability and group security .

in the common desire for chil ren who were cared for on a*

ba31s of shared responsibility. But in a SOclety where

v . B

Chrlstlans were by far in the mlnorlty, the pressures. to

™~ wthh ne0phytes were subgect in this extEnded famlly were

\\ deemed 1n1mlcal to the establlshment of a Chrlstlan 11festyle

~

for the believing couple.17 According to J.M. Robinson,

.,

-

-17. One of the ways in which early missionariesg sought
to minimise the influence of the non-Christian extended family
was to create Christian villages in which neophytes lived
. .apart from the pagan influence of thelr family dnd friends..

c For a non- Cathollc example in South Africa, see D.H. READER,

. 2ulu Tribe In Transition: The Makhanya of Southern Natal,
Manchester, Manchegter University Press, 1966, pp. 234- 237.
According to M. LEGRATN, "Les africains peuvent-ils espérer
une autre législation matrimoniale ?", in AC, 22(1978), pp.
110-114, such Catholic -villages in Zaire dlsappeared only
towards the middle of the- ‘twentieth century, due to the.. -~
greater local cultural and political autonomy and the decline
of religious authorlty On p. '113 he evaluates “them %hus:
"[...] la création d'llots chrétiens-n'a favorisé ni la d4if-

- fu51on de 1'évangélisation ni-l® afrlcanlsatlon du christia-
nisme. Mais, en dehors des cas ol la ségrégation et la tu- .
telle ont provoque le pourlssement on a vu d'excellentes

familles chrétiennes prendre leur essor [...]"
L2 B by .

%‘9 " . : o
b fo’ . , .r X

L
.-
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the position could be described thus:

The. 1ncompat1b111ty between the famlly
group organlzatlon in its traditional form
and family life according to the Christian
ideal may be reduced fundamentally to the
matter of the responsibility for the domes-
tic affairs (spiritual, social, educational,
and, to a big extent, economlnal) of the
Tamily strictly so called. [... For] if-the
Christian mode of domestic life is to be

“‘developed, the elementary family must be
able to direct its ‘domestic affairs and for
that must be recognized ag internally auton-
omous to a large extent.

By and large, missionaries agreed that the disinte-

gration of the extended family group was neilther necessary

‘nor desirable, inﬁicatinglthat the negative aspects,were. not

insurmountable. in fact, confronted with excessive indi=
v1duallsm in western 5001et1es, Afrlcan communlty values

could not help becoming moxe appre01ated 19 Thus, in a

more recent evaluation of the extended family, A. Shorter

" points out its affinity with Christian teaching when he says:

[...] the extended family embodies an <
* 1deal of co-operation and mutual service - - ‘ "
which goes beyond the limits of the nuclear
family and involves a relatively large com-
munity of kinsfolk. This is a step .in the
direction of Christ's teaching that the
Christian's-love must transcend his family
circle and be all-embracing.2

18. J.M. ROBINSON, op. cit., p. 124.
19. Ibid., p. 128. '

'20. A. SHORTER, op. cit.2 p. 178.

TN
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.

The solution would have'tb be found in a harmonious
fusion of the two cultures in which both feeling and intel-
ligence would play a partl21 According to J.M. Robinson,
the Chuych sﬂould help bring abopt'a‘situation which wouf&“
allow the extended famfiy fo evolve into ' ,

[...] a community of blood relatives living

- together on land held in .common, acknowledg-
ing the authority of the senior member, as

at present, in éverything concerning the
group as such, helping each other whenever
possible, especially with their work, and
sharing a common social life, solicitous
about the good name of the group and accept-
ing to, be answerable to it. for moral con-
duct. -Within this unit the elementary fam-
ily would be autonomous in its domestit af-

“fairs, in particular, wives would be sub-
Ject primarily to their husbands, and the
education, and choice of career and marriage
of children would be primarily the buginess
of their parents.22 -
I3 .

, .

.While‘this vision seems to be primarily rural in
character, presupposing as it does the continued physical ,
togethergeés of‘th extended family, it tr%es.to balanceh
the'selfishﬂgss of extreme iﬂﬁividua;ism and the constraints

"

of an authoritarian collectivism. With this balance in,

L

mind, the African bishogg at the Synod could emphasise that

the Christian family is not to be considered a separate’

21. J.M. ROBINSON, .op. cit., p. 129.

22. Ibid., p. 135.

- P
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or iseclated entity, bd% that it should assume and ?ulfili
the role assigned to‘tﬁe traditional fgmily.23 ﬁiShop A.y
Setéle pleaded that;_rather than féar the_influencé éf the
exté@ded family, efforfsvshould be made to christianise the’

community of the clan without uprocting its_members.24

y ‘ |
In their turn,‘ArchbishOPS B. Yago and J. Zoa praised

the positive values of the extended family which are found
in a joyful sénSelof communal life, genuine moral, religious
and human support, mutuality, and a strong Qomﬁunity spirit.
However, they also 'warned that, like all human realities, |
the expended family‘is subject to abuse and must be purified
continually from what is evil: undue pressure and:interfgr—
ence, manipulafion by others.'paraéitism and exploitation,
matérialism and corruption, and the unwillingness to assume.

25

personal responsibility. -

23 Bishop P.P. DERY, "Chrisgtian and Customary Mar-
iage in Ghana“, in AFER, 23(1981), pp 37-39.

24 . Bishop A. SETELE, "Catechesls for Marriage and
Family Llfe" in ibid., pp» 54-56 3

25 Archbishop B. YAGO, "Marriage and Family 'in the
Modern World", in ibid., pp. 17-19, and Archbishop J.B. ZOA,
“The Role of the Extended Family", in 'ibid., pp. 80-82.
Some bishops from Tropical Africa blame modern economic coh-
ditions for undermining this femily solidarity, see "Les
fonctions. de la famille chrétienne dans le monde d' aujourd’
hui: ﬂapport final de la réunion des évéques du Congo, Centr-
‘afrlque et du Tchad"”, in Telema, ? 2(1981)r pp. 71-72.

N

. ) iy
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The extended faﬁily, in other words, is not only an
integral part of the African life experience, but must be

challenged constantly to transcend its own limitations. I%.

is a chosen instrument of personalisation'for_the individual' R
who develops, his personality in community relationships.

It follows that it can become the vehicle of g&ace and evan-
gelisation énly to the extent that it proclaims thg.vglues

of Christian living within the family context. However, as

long as Christians remain in a minority, or in as much as
. L

-they do not live according to the demands of the4gospe1, the

'influence of the extended ‘family will remain an ambliguous

bleé@ing. It needs a considerable faith-commitment if it
is to be, in\the'agfds of Bishop A. Setele[

. [...] a community open to other families,
[...] strengthening its unity, its stability,

»

Hoéwever, M. SINGLETON, "La vie familiale et le chris-
tianisme en Afrigue”, in PMVB, January 1980, p. 30, cautions
against a facile romanticism regarding the extended Ffamily:.
"Il suffitede lire les récits des explorateurs de 1'Afrique o
orientale“Hu XIXe siécle pour se rendrg compte que la famille
ouverte, en supposant gu'elle ait jamals existé, étgit alors
éclaté puisque les parents vendaient leurs enfants et les
réduisaient ainsi a 1'esclavage, les hommes réclamaient- des
dédommagements pour le tert causé & leur propriété féminine
et les femmes erralent 1la et 1a sans but précige? According
to him, ibid., "MEme si la paix et le progrds introduits par
le colonialisme ‘ont pu &tre jugés ambigus, ils ont eu les .

meilleurs effets sur la famille ouverte. Les pires exces

de 1'autoritarisme patriarcal ont été supprimés et certaines
des préssions socio-économigues responsables de la concep-
tion purement utilitariste de la famille, ont disparu."™
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and its manner of .fulfilling its specific
funetions. [...] it would not be very dif-
ficult to pass from the traditicnal con- 1
ception of the family to a Christian one, -
"to leave father and mother fo cleave to *
one's wife”, if conversion was sPen as az o
passage from the tribal clan, preservin

its values, to the Christian community.

2. Marriage as a Pact between Families

The communitarian nature of marriage lies first and

foremost within the reality of the extended family becausé,
: ' /

according to Bishop M.T. Hata, in Africa
[...] the human person is not an isoiated,
wandering atom, with no constitutive links
with other persons or institutions. [...]
He lives and is related in solidarity. angd*
fraternity to those who are conscious of
the same ancestry. [...] Far from being
dissolved in the community and from being

*26. Bishop A. SETELE, .loc. cit., p. 55.4 In thisg re- -
gard M. SINGLETON, loc. cit., p. 33, argues that the gradual
disappearance of the extended family is a well-documented
fact and says: "Avant de regretter la transition de la
famille ouverte a la famille nucléaire comme si elle signi-
fiait la disparition d4'un passé africain authentique, ou
bien ‘de.l'applaudir comme si elle signifiait un progrés
vers un avenir chrétien dans lequel le couple sera un é1é-
~ment plus important, il vaudrait peut-8tre mieux penser
qutelle a été commandé par l'efficacité du modele nucléaire
et par 1'inutilité du modéle ouvert, par rapport a certains
buts." However, it seems to him that the urban African nu-
clear family of the futur® will not bk the same as its west-
ern predecessor for Africans are "[...] a la rech &’d'un
autre type de mariage - '"une union affective a paéﬁ?g,de la-
‘quelle chacun des époux.tente de mener ume vie complémentaire
. mais autonome'" which will result in greater equality for 7
women. See alsc A. SHORTER, op,.cit., pp. 178-179. . : e

. S
\ugw‘

\ . . . . l ﬂ '\ V‘



&

THEOLOGICAL REFLECTIONS ON BANTU MARRIAGE - 70

» absorbed by it, the human perscn, preciée—
ly as a member and respected as such, is
the basis of community and the element
which makes community possible.27
Marriage has pride of place amohg tﬁ% values of African
society and withih it the spouses find self-fulfillment and

aséume a co-responsibility with regard to the fundamental

-task of providing for the survival of the group. Since this
! ' '

~

benefits the whole extended family, its members, both living
and dead, have a sta&é in marriagé and are~résponéible for
it. Marriage thus needs more ‘than just the spouses' consent
to come into being: since the spouses act as representatives .
of their.rgspegtive_families, the latter's consent is equally

necessary to ensure the success and fruitfulness of their

union. Tt follows that these kinsmen have to become person-

ally involved and that their advice and co—operatigﬁ'is

essential to the establishment of marriage;28

27. Bishop M.T. HATA, "African Marriage: Personal and

‘Communitarian", in AFER, 23(1981), p. 35.. The words of

Wi shop J. PERROT, "Marriage: A Series of Successive Stages
in Community", in ibid., pp. 44-45, are equally pertinent:

"While western phileosophy is inclined to think of humanity

as made up of individfals who are called beyond self to cre-
ate community, the Affican approach seems to be the other

way round. [...] The.tension that exists here is on the part

of the individual who has to struggle td go beyond a mere

.impersonal absorption in the community, to reach his or her -

own truly personal stature. - In the context of marriage, N
[...] to go beyond the merely communitarian reality towards
a truly personal growth, and an interpepsonal growth."

28. Bishop M.T. HATA, loc. cit., pp. 36-37. .
0 ‘ Xy ’
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Because Africap‘customary marriage was never seen as
a private matter between two individuals, but as an alliance

between two families,

[...] the family community was the fundament- .
al element of the African, his basic sphere

of action, through which .he became integrated .
with the larger, human community. Without
necessarily adopting a familistic attitude,

he acted always from within the sphere of

the family. In marrying his wife, he accept-
ed responsibility towards another family,

and she likewisge.2

The ~communitarian nature of marriage thus emphasiges a feci—
procal responsibility. The spouses assume obliga;ioﬁs, not
only towards Qne ancther, but also with regﬁrd te the ex-
tended fémily, while the latter becomes obliged to be Sup-

portive of them. In this way the community is continuaily

built up and strengthened. -

Such an attitude towards marriage provides an oppor-
tdnity for grace, and the Symposium of Episcopal Conferences
of Africa and Médagascar (SECAM) has therefore deemed it
advisable to highlight both the human and the Christian ‘
values of the community dimensions of marria%F. These &a—
lues prevent marriage from becoming too individqalistic,
highlight thefsocial héture.of marriage, protect the boupi§'s

stability and.ﬁélp.them during‘thqwﬂifficult early yearé

29. B: KISEMBO et al., op. cit., p. 182.

-

e
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of marriage.30 Howavér; because fhg gospel also demands a
personal facet.in marriage, SECAM insists that a'delicatet
balance[must be maintained between the spouses' free personal
consent and the involvement of tﬂeir families, thQeen their

' personal autonomy and family solidarity.o>

Both the individual and.the community need to tran-
scend the ever-present teﬁptation to be so self-seeking as
to harm the other. The individuéL is called to a love that
goes beyond self and‘shouldbnot be hemmed in by lineage
demands, and yet in his individuglity he is fragile and
needs the support of-theifamily group. The basic criterién
is therefore Christ's call to love and service. This can
be very effective in a well balanced family solidarity which
rgspects the personal autonomy of the couplé and yet célis

forth a reciprocal sense of spiritual, moral and material

»

30. SECAM, "Recommendations and Conclusions on Christ-
lian Family Life and Marriage in Africa Today", in AFER, 23
(1981), p. 371. - What follows is a synopsis of SECAN's recom-
mendations regarding the resolution of the tension between
the personal and communitarian aspects of Bantu marriage.

"31. In this regard, B. KISEMBO et al., op. cit., pp.
28-31, argue that the Church should take the plage of the
exteﬁﬁed family in the urban situation where nuclear families
proliferate, whereas Bishop H. KARLEN, "Canonical Form and
Traditional Marriage", in AFER, 23(1981), p. 59, suggested
at,the Synocd that basic Christian communities-or the parishes
should fulfill the role of a spiritual extended family, par-
ticularly in the preparation for marriage and the supportive-
ness called. for in times of crisis. ' o '
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P

support. 2 ‘
3. The Progres;ive Nature of Marriage

The involvement of the extended family in African mar-

riage accounts for the-fact'%hat\ggrriage is progressive.

As A. Shorter‘explainsé

[...] thé beginning of martiage is a grow-
Aing process [... which] may be interrupted if
the partners prove incompatible, ‘or if essen-
tial conditions, such as fertility, appear
not to be present. This interruption is not
regarded as diverce or dissclution, but sim-
ply as the recognition that a marriage has
been attempted but has not come into exis-
tence. '

This does not mean that marriage is undertaken lightly, for
not only the families concerned but alsc the whole local
viliage community share in every stage of the marriage pro-

cess. People participate actively by givingttheir approval

'and advice, by vaicing their expectations of the union, and

Mg

“ by ensuring that all is done according to the accepted norms.

This accompaniment outlasts the wedding and is an important
\ .

bl ) ) ’ {
-~ -

32. SECAM,,loc. cit., pp. 371-372. ‘

] 33. A. SHORTER, op. cit., p.?183. 1In an editorial
comment in Téléma, 9,2(1983), p. 79, L. BOKA DI MPASZ points
out: "Le mariage est un contrat qui lie deux familles et en-
gage deux individus comme époux: cette conception est uni-
verselle en Afrigue; mais 1'élaboration du mariage par
étapes impliquant cohabitation et naissance n'est valable
que par endroits." ' -
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element in the formation of a stable marital relationship.Bu.

4

Thus the African bishops at the Synod pleaded for
an understanding of this imﬁortént aspect of their people's‘
experience of marriage: all stéges of the process fulfill a
specific-functidn and are together constitutive of the
gradual establishment’'of the marriage bond. It is the pro-
cess as a whole which makes marriage. This allows for the
discovery and the removal of possible'imped;mentS‘and‘cul¥
minates in indiésqlﬁbility. In this way, later questions
of valiaity or'invalidity do not arise.35 The process gives
the spousesxand their families‘thé‘chanqe to express pub-
licly aﬁd on se{eral accasions the seriousness of their

commitment. With the help of the community they can learn

T

v

~34. B. KISEMBO et al., op. ci#® p. 187

35. Bishop A. KASEBA, "The Marriage Bond as the
Result of a Process", in AFER, 23(1981), pp. 40-41.
According to PMVD, "Vie de famille et mariage des
" chrétiens en Afrique subsaharlenne" June 1976, ‘p. 29, the.
various stages of marriage and thelr accompanylng ceremonles
"[...] ont un trlple but: rendre le marlage de notoriétd:’
"publlque, 1 1nserer dans la zone du sacré, insister psycho—
logiqueneht aupreés des nouveaux epoux sur certaines néces-
sités, attitudes ou comportements qui découlent du marlage "
. Regarding the indissolubility ef traditional marrlage,
L. BOKA DI MPASI, "Pour une pastorale familiale &fricaine",
“in Téléma, 7, 2(1981), p. 46, makes the following distinctions
"Le mariage coutumier s accompl;t sur deux plans: le lien,
familial (indissoluble) et le lien conjugal (dissoluble).
[...] Il serait donc étranger et abusif de pretendre que
1 1ndlssolub111te soit une 1mportat10n etrangere "

- o -

- . . M i
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to trust one another and to develop an ever- deepenlng personal

relationship which will enable them to achieve mutual fjﬂ\
delity.3®

] .

Nevertheless, this gradual procegss is no longer the .
only way in which peopie.get married and thus Bishop C.
Obamba told the Synod that he deplored the societal changes

which have brought in T

[...] various kinds of anarchic individualism
and thus ‘sometimes pervert customary marriage
into "trial marriage" or free unions without
any serious commitment on the part of the two
people or of their families.37

The greater independence of the young generation with regard

to marriage has contributed to the bfeakdowﬁ of traditional |
'sfructures‘and, according ﬁo Bishop S. Khoarei, in some '////”t
places elopement'acceunts,for a very large proportion of

all marr':iages.38 ‘

-

[
It is interesting to note that an unw1111ngness to

abide by customary structures is equated wlth a lack of

commitment to marriage as such. This has led theologlans

36. Bishop J. PERROT, loc. cit., p. 46; Blshop C.
.OBAMBA, "Marriage in.Stages Lived ‘1n the Lord'", in AFER,
23(1981), pp. 47-49. - f,‘g o ' .

. 3. Blshop C. ®BAMBA, loc. cit., p. wé : C
e Blshop S. KHOARAI, '"Elopement @d Ofher Problems”,
in AFER. 23(1981). pp. 93-95. .

&

———
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to conclude that

[...] a fundamental change has taken.place
in the nature of African customary marriage.
[...] in the past the processual aspect of
customary marriage applied malinly to proxi-
mate marriage preparation, and [...] the
whole series of events led up to a clear
stage at which these preparations culmina-
ted in a definite contract which could

not be digsolved. Today, as a result of
self-contracted or glopement marriages the
preparation is curtailed, if it exists at
all, and it is the contract or central mo-
ment of. the marriage which is drawn out or
indefinitely postponed. This development

as had the effect of obscuring the true
na and central moment of customary

marriage .35,

"It follows that the importance of the progressive nature of-

tradltlonal marrlage lies in the fact that 1t not only enpha-

] .

sises personal and communal commitment, but serves also as'
a preparatlon for: marrlage in which mutual love-and fldellty

mature under the supervision of the community to which con-

stant réference is made.uo

Once again the social nature of the marriage commit-
ment and the role of the extended family become explicit,

which is why the African bishops at the Syfiod pleaded that
. . . -— ot . (

J

39. B. KISEMBO et al., op. cith , P. 191 (emphasis
added). ‘It should.be noted that this distortion of the pro-
cessual nature of marfiage has also had the effect of discre-
diting the traditiconal system in the eyes of the young ge-
neration. .

40. Bishop J. PERROT, loc, ¢it., p. 45L

+
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marriage be mot reduced to one sole event. However, the

changed perceptions of the younger generation regarding

.-

marriage may have made the survival of progressive marriage

problematical.

The progressive nature of African marriage has not
kY . -

"

gone unchallenged on another front. F.J. Urrutia in parti-

ety

. . ™ . '
" cular hasf901nted out that even where succe331ve‘stageeh“«

exist, there has to be a point at which people are now

recognised as married. He agrees that it is normal ﬁﬁat-

such an 1mportant step as marriage should be preceded by .a

'long and even compllcated preparation, and

.] the mutual covenant to be established
or alreadv established must certainly pro- PR
gress and grow more ‘and more to the end of
the spouses' days. But, if one wishes to be
technical, one.cannot say that it is the
marrlgggawhlch progresses and grows through
sogmany stages. At the most one can speak
of the flourishing of marrlage as a state
*of life resulting from marrlage in fieri.
But not of this marriage in fieri, of the
cause of this state of 1ife, which is the
consent of these two people who -commit
themselves irreversibly an }1rrevocably
for the specific ends of.complimentarity
and mutual perfectton in all spheres of
- their personality.

\

h

Li. F.J."URRUTIA, "La pastorale du marlage" p- 191
"[....] 1'alliance mutgflle a4 établir, ou déja etablle, d01t,
certes, progresser et grandir de plus.en plus Jusqu; a la fin
des Jjours du conjoints. Mals, si 1'on veut &tre- technlque,
on ne peut pas dire que c'est le mariage qui: progresse et
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Therefore, he deplores the fact that the African concept of
' e
progressive marriage should have been opposed to the canon-

1cal punctual concept, for that is to ‘forget that the 1atter
is a technieal and juridical term, distilled after centurles
ofng;lOSOphlcal theologlcal and canon;cal reflectlon

This leads him to argue that thejﬁfrlcan popular concept of

progressive marriage does not differ essentially £rom those

- popular concepts of other:countries, all of which celebrate

marriage in a series of successive stages which have a
personal, cultural, sociological, legal, or religious

function, the totality of which makes up marriage.u'2

It was perhaps with the resolution of this conflict

in mind that SECAM, in 1ts recommendations regarding the

grandlt a travers tant d'étapes. Tout au plus on peut parler
de croissance du mariage comme état de vie résultant du ma-
riage in fieri. Mais non pas de ce mariage in fieri, de la
cause de cet état de vie qui est le consentement de ces deux
personnes qui s'engagent irréversiblement et irrévocablement

‘pourides fins spécifiques de complementarlte et.de perfec-

tlonn?ment mutuel dans toutes-les sphéres de leur personna-
1ité

: Commentlng on CIC(1983), c¢- 1057 8 1, L. ORSY, "Matri-.
monial Cbénsent in the New Code: Glossae on Canons 1057,
1095-1103, 1107*, in J, 43(1983), p. 32, states: "[...] when
replaced 1into its historical context, this paragraph makes
one precise point: the sacrament of marriage does not come
into being through stages, its "last efficient cause' is not
sexual union (copula). It is brought into existence through
mutual agreement consensus). ‘1t does not follow that other
causes play no part in creating the bond; they do."

h2. F.J. URRUTIA, "La pastorale du mariage", pp. 189-
190. - '
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progressive nature ‘of marriage, specified that pastors shoulé
not be concerned only about the "minimal canonical require- 4
ments" for marriage. They should take into account "the

actual human step" taken by the spouses and their families,

and work out thelr marriage pré%aration programmes accord-
ingly so that.the different stages should "highlight and -

protect the seriousness of marriage".iLB

On the other hand, SECAM recommends that the various
Episcopal Conferences should evaluate'theidynamic process

in the light of the gospel, strive for its celebration in a

‘Christian way, and "find at what exact moment the canonical

form should be inserted, in such a way as to eliminate the

present dichotomy between the liturgical and the traditional

forms” - making use of the different stages in order to
Ly

work out a programme for marriage preparation.

™

Regarding such preparatioﬁ for marriage which SECAM
wishes to have adapted ‘and aligned with the reality of
progressive marriage, A. Shorter points out that

| While courtship in Africa id perfectly ade- ¢
‘guate in a situation where the first years

of marriage constitute a trial, it is not
at all adequate for a marriage that is ex-

43. SECAM, loc. cit., pp. .372-373.
44._Ibid., p. 373.



-

The African bishops at the Synod thus pleaded for p!%ents

‘pected to be absolufe and indissoluble
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from the beglnnlng

[... Therefore] it is clear that a much more
thorough prepgratlon must be given to young
people beforg marriage. .Above all,. there must
be an opportunlty for them te understand each
other’'s psychology and get to knowﬁage ancther
well. Attention must be diverted m the wed-
dlng and focused on Christian married life it-

self. As far as possible, preparation-for .

marriage should involve not only the couple
but also otEr-members of the extended family.6

and elders to be given an impdrtan% part in such a prégfra—

tion for marriage.

)

They also argued that lay married couples

and the whole Christian community.should be involved. b7 In

addition to this, SECAM reaffirmed that the family is the_

Wproper sphere for marriage preparation and that nobody can

replace the parents' involvement.

SECAM also urged that

Christizn formation should concentrate .on the essentials of

4+ marriage rather than its secondary aspects.

48
)

4

riage"

45. A. SHORTER, op. cit., p. 191.
Lé. Ibid., p. 193.

v

: 4? Archbishop J. CHIONA, "Pre- Marriage and Mérriage
Catechesis", in AFER, 23(1981), pp. 49-51; Bishop S. NAIDOO,
"The Need for an Obllgator{ Graded Preparation for Mar-

in ibid., pp. 51-5 Bishop A. SETELE, loc. cit.

PP. 54 56.

48. SECAM, loc. cit., pp.” 374-375.

-

a_«i.\‘
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. 4. Bridewealth as thé\Symbolié Conclusion of Marriage

-

- The progressive nature of marriage comes to its -con-.»

clusion rn\zﬁgfexchange of bridewealth which publicly sym-
- v . ¥

bolises and juridically establishes an irrevocable link

between two families.¢9 Accepfance of bridewealth, together,

.with the handing over of the bride, signifies the parents' .

final consent and also serves as proof that a marriage'was
coﬁcluded.SQ Since marital obligations can never be fully

diSchargeq,:jdst as gratitude can never be exhausted, bride-

H ~ .
‘wealth can dlse be-seen as a promise of future reciprocal

a

LA

‘.  There is a considerable shift in the traditional

understadaing of the meaning of bridewealth. A. Shorter

points out that, like.all human institutions subject to

rapid social change,

Bridewealth at the present time is certainly -
subject to abuse, and the cause of many evils.
Its original character was a process of real

or symbolic gift exchange, legalizing a mar-
riage, legitimizing the children of the union,

Ly, v. MULAGO, "Le-mariége traditionnel Bantu", in
RCA, 26{(1971), pp. 57-60.

. 50. A.B.T. BYARUHANGA-AKIIKI, "Aspects of Bantu
Marritge", in AFER, 20(1978), p. 265.

51. M. LEGRAIN, loc. cit., pp. 129-131.



—
THEOLOGICAL 'REFLECTIONS ON BANTU MARRTAGE 82"
«fy e .

-indemnifying the bride's family, stabilizing

the marriage to a limited extent, and propi-

tiating the lineage spirits. Above all, it

had the function of giving cohesion to the

extended family. Today the abuse of bride-

wealth actually operates against the extended

family, disrupting it, and serving the profit

of individuals within the family at the ex- .

pense of others.52 :
That this is the present situation was reaffirmed at the
Synod where Bishop J.B. Gahamanyl claimed that, due to the
introduction of a money economy; bridewealth has become a
mere business transaction, undermining a person's right to
choose a marriage partner freely.53 The wife is put into
an inferior position to her husband because, although bride-
wealth is-not a price paid for her, the husband nevertheless
feels that he owns her.f'4 The Bishop was convinced that
the Church's unwillingness to bless marriages which had

. o

52. A. SHORTER, op. ci%., pp. 171-172.

53. Bishop J.B. GAHAMANYI,. "Two problems: Bridewealth
and Polygamy", in AFER, 23(1981), pp. 104-105. What follows
is the gist of his argument. Two decades ago, J.B. Z0OA (now
Archbishop), "The Problem of the Bride Price”, in AFER, &4
(1962), pp. 173-181, found this already to be the most o
fundamental objection to the custom.

-

-+ 54, Although often disclaimed as exaggerated or un-
true, such a claim almost invariably arises during a serious
argument between the spouses.. There is a feeling that by
paying bridewealth the husband acquires full control over

his wife and need brook no opposition of any kind: his

spouse 1s bound to him, but since she did not transfer
bridewealth to ‘the husband's family, he remains as free

as before.
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not yet been concluded according to custom has ;reated the
impression that there is a cénnection between bridewealth and
the sacrament of marriage. 'The Church_shouid therefore
speedily correct thls unfortunate notion-in the minds of
the people. : R \
- ™

h . Bishop Gahamanyi's request to separate bridewealth and
the sacrament of:marriage touches‘upon a*;;nsitive issue.
N ‘ ' : "
In many Africgn countries both Church and government have
tried unsuccessfully to reduce or abolish the bridewealth
custom. However, since the people see bridewealthdas an es-
sential element for a valid marriage, the best appfoach now
would seem” to be to initiate a'reﬂedﬁcation programme in the
value and meaning of _the custom,-although human cupidity may
prove too strong for it to be success_ful.55 '7SECAM thus
recommends tha% Episcopal Conferences ;tudy both the values

which bridewealth was meant to protect and signify, as well

55, The deciding factor for the amount of bridewealth
is not the ability of the young man to pay but the education,
beauty, virginity and other attributes of the bride. At the
present time, the going rate in the urban areas of South
Africa can be anything from R 1000 to R 2000, although the
young marn might be earning in the region of R 300 to R 400
per month. In the words of L. BOKA DI MPASI, loc. cit.,

p. 42: "De plus en plus la dot devient tantdt la cause véri-
table, tantot le prétexte pour retardir indéfiniment ou méme
bouder la conclusion du mariage sans pour autant différer la
venue des enfants ni dédaigner une forme quelconque de co-
habitation." . -
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56

as the abuses which now mar the custom.
A 4
5. The Husband-Wife Relationship

As indicated in cﬂapter one, the husband-wife rela-
“tlonship cannot be dissociated from a host of other relation-
ships, for althgugh the wife is incorporated into her hus-
band's fémily group, she maintains stroné and intimate re-
lationships with her father and brofhers.5? Prevailing
cultural values also influence the husband-wife relationship,
for in a male-dominated society where there arérestabliéhed
sex-roles and where men are seen as soufces of wisdom and
control, there can be no'question of equality in-mapriage.SB

A. Duteil describes the wife's position as follows:

-

56. SECAM, loc. cit., p. 375. ‘

57. B. KISEMBO et al., op. eit., p. 99.

58. L. BOKA DI MPASI, loc. cit., p. 45, highlights
the 'traumatic nature of* the change needed in husband-wife
relationships as follows: "La coutume, développée en milieu
villageols intégrée, répartit les activités et rdles sociaux
‘'selon le sexe et les classes d'dges. Dans cette structure,
le mari est époux plutdt que compagnon de la femme, pas plus
que les parents ne -sont compagnons de leurs enfants. [...]
On mesure ainsi 1'importance de la révolution introduite par
la forme du couple ou mari et femme deviennent compagnons,
avec des activités communes. Selon la coutume, les contacts
époux-épouses ont plus valeur de rite que d'exhibition af-
fective. La communion et les échanges touchent au sacré.

Le couple en voie d4'émancipation est forcément condamné a
se 'déritualiser' ou, en guelque sorte, se séculariser.”
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»* It has been said [...] that the wife was
treated as an inferior. 1 prefer to be more
nuanced: what seems true to me is that she
was put in second place. But one can walk
behind someone while remaining his equal [...]
by protecting the wife like a child, she has
come to be considered as such.>59

’Althdugh they remain essentially representatives of
thg;r own families, both husband and wife gradually asspﬁe
a greéter'auténomy over their own affairs Qithin the hus-
band's family. It is in pa}enthood that‘they achieve their
full socla® status as adults afd therefore marriage is seen
primarily as g source of 1i7e.%9 Tnis understanding ,of the-
.purpose off;arriage has given'rise to various attitudes
towards polygamy, fertilify and sexuality, all of which

have an important bearing on the hugband-wife relationship

59. A. DUTEIL, "Quelle parole pour quelle famille ?",
in Spiritus, 20(1979), pp. 396-397: "On a dit [...] que la
femme était traitée en inférieure. Je serails plus nuancé: ©
ce qul me gemble vrai, c'est qu'elle était mise en seconde
position. Mais on peut marcher derriére quelgu'un en lul
étant cependant égal. [...] a force de protéger la femme com-
me une enfant, on en est venu a la considérer comme telle."

] It may thus be true to say that the ineguality be-
tween the spouses pertains more to their public roles and
their acts which have social repercussions. B. KISEMBO et ——
al., op. cit.; p. 101, put it as follows: "Out of doors wnder
public scrutiny the wife may bé like an adult child. Ind@prs,
however, she is mistress over her household. To her husbind
she 1s.an indispensible partner and supporter. She has a say
at every stage of the affairs of the family. Shé can moder-
ate or even overrule the husband's decisions."

60. V. MULAGO, loc. cit., p. .55.
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and have to be scrutiniged in the light of the gospel.
‘a. Attitudes towards Polygamy
~
Polygamy in traditional Afriea had a social function,
helping to:stéfilise marriage ag an institution and to t
achievd its integration wifhiq se 'et&.s} It pro;ided fo}
the sexual needs'gf married men while cgntqollipg promis-
cuity, allowe& for many children wpthout overburdening indi-
vidual women, made it possible to rectify childlessness in
mafriage ?Ephout recourse to divorce, incrgaséd the prosper-
ity and Eecurity"of.the extended famiiy and the individuals
belonging to it, créa£ed multiple alliances and thus
étrengthened the bgnds of society.62 It stood at the ser—$
vice of the extended family and provided sﬁatus and a secure
haven . for women whose main function was perceived as being .

to provide children for their husband's lirfeage.63 Since

61. E. HILLMAN, Polygamy Reconsidered: African Plural
Marriage and the Christian Churches, New York, Orbis, 1975,

x-242 p., presenis a very complete treatment of polygamy, and

seems to be supported by M. LEGRAIN, loc. cit., pp. 136-14L.
However, B. KISEMBO et al., op. cit., Pp. 63-80; A. SHORTER,
op. cit., pp. 172-177; F.J. URRUTIA, “"La pastorale du maria-
ge", pp. 200-213; and P. ZOUNGRANA, "A propos de la polyga-
mie en Afrique", in Téléma, 9,2(1983), PpP. 33-46, would disg-
agree that polygamy could under certain circumstances be an
acceptable form of marriage for Christians.

62. B. KISEMBO et al., op. cit., pp. 63-64.

63. A. SHORTER, op. cit., p. 173.
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women could not‘fili independent positions in a male-dominated
society, they themselves also appreciated its socio-economic
. 0 - v

benefits.éu

P
. . P
Although in actual fact fewer than 25% of all men
practiced polygamy, most of the unions were at least poten-
tially polygamous.65 The fear of-childlessness encouraged

4
the institution of the sorcrate, while the levirate also

provided for the security and procreative needs of widows.66

However, the modern manifestations of polygamy have
a different function.®7 They tend to be the result of social
instability and the relaxation of family support structures
due to rapid urbanisatiOnt coupled with motives of sexual
exploitation, ﬁride, the will to dominate, or the desire to

68

exhibit wealth. It can take the form of successive polyg- -

amy; which entails the effective desertion of the first

o

64. B. KISEMBO et al., op. cit., p. 72.

65. Accordng to A.B.T. BYARUHANGA-AKIIKI, loc. cit.
pp. 364-366, polygamy was traditionally associated with
those who possessed a special status based on age, wealth,
or leadership, and was even taken for proof of good admin-
istrative ability. : : .

66. B. KISEMBO et al., op. cit., pp. 78-80. - 7
67. Ibid., pp. 7L4-78. '

68. P, ZOUNGRANA, loc. cit., p. 35.
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wife without going through divorce proceedings; mono-polyg-
amy, in which the “husband openly forces his wife to accept

a co- w1fe or clandestlne pelygamy, where the man of means

maintalns a second establishment unknown to his wife.69 But
whereas traditiogal pblygamy was a means to avoid divorce,

. .7 . . O
1ts modern manifestations encourage 1t.?

@

Such mutationg in the causes and forms of polygamy,
which increasingly seem to be based updh male selfishness,

are the reason that

On all sides there are complaints about the
double moral standard,. according to which
married African men demand sexual freedom,
while denying it to their wives. Male domi-

+ nance demands that the sexual activity of wo-
men be strictly controlled and regulated by
men [.~.] The polygamous mentality demands
that a wife be absdlutely falthful to her
husband, but it allows the husband to court
an unlimited number of other women with a
view to marriage. The husband's extra-
marital interests can always be justified
in this way. The fact, however, 1s that

- the polygamous mentallty is out of place
when simultaneous polygamy is not feasible
and when women are demanding a greater de-.-
gree of married companionship. An outmoded
polygamous mentality is one of the causes
oflsuccessive and clandestine polygamy.71

6%, B. KISEMBO et al., op. cit., pp. 74-76.

70. Ibid., p. 76.

71, Ibid., p. 77 (emphasis added).
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There is some ev1dence that sugge%;\fﬁfet Chrlstlan
man remaln open to po%ygamy and prefer it to divorce, . whlle

ﬁbmen shew a greater repugnance to 1t.?2 For this reason

the African bishops at the"Syned were at'paiﬁs to condemh

-

. o- .
strongly all forms of sexual exploitation and infidelity,‘\\ﬁ\\\ :

especially in the form of successive or clandestine polyg-
'f

am 73 Particularly Archbishop F.A. Arinze of ngerla asked

Tfor an-end to the amblvalent dlSCUSSlon of theologlans which

-

\Qbscures clarity of 'doctrine, and for a clear epndemnation'
~of Rolygamy as Opposedlfo the Chriet}ah ieeal of marriage.74
Archbishop R. Sarah of 8uinea argued that even where it;
serves. the function of overcoming childlessness, polygamy
represents a worldly rather than a Chrlstlan solutlon to

the problem, ‘reduces the woman to the status of an instrument
for reproductlon, and deprlves her of personal dignity. He
thus concludes that “the Church must energetically push back

¥
polygamy and return to the ancient African 1deal of monogamy. 75

L

72. Ibid., pp. 77-78.

73..Bishop M.K. FRANCIS, "Marriage Problems and the
. Local Churches", in AFER, 23(1981), pp 96-97.

74. Archbishop F.A. ARINZE, "Polygamy and Childless-
ness", in ibid., 'pp. 97-99.

v : 75. Archbishop R. SARAH, "Polygamy“, in ibid., pp.
99-102. Some recent comments on polygamy in Africa suggest’
that it is not truly in character with Bantu marriage as it
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' On the other hand, Bishop P. Itfka of Tanzania pleads

for a more nuanced approach to polygamy, on the grounds that

it does not necessarily desfroy all family. values. He feels

that a distinction should be made between traditional polyg-
amy and that of baptisgd Christians who use'it as a.solution
to personal probléms.‘ For this reason it would be better to
allow each region to find the appropriate'evangeiical solu-

tions, formulated within the context of the community in

which the problem is found.7® o T

"was "in the béginning", and that a "genuine" African tradition

rejects pvlygamy. This is partially based on a study of an-

. cient proverbs which are uniformly negative in their criti-

cism of polygamy. According to L. BOKA DI MPASI, loc. cit., .
p. 46, "[...] 1le mariage traditionnel est fondamentalement
monogamique. Comme dans la Bible, il ne devient polygamique
que par tolérance, pour compenser des failles -apparues dans
l'union initialement monogamique. D'ou, en certains cas, un
couple monogamique stérile qui se veut indissoluble recourra

-~

-a.la polygamie pour se procurer des enfants. Mais ce n'est

la qu'une sorte .de suppléance, souvent consentie par la pre-
miére épouse elle-méme, qui garde une position privilégice
au sein de l'équipe de femmes du polygame." .

. In an editorial comment in Téléma, 9,2(1983), p. 79,
the same author says categorically: "La polygamie est admige
partout comme €xception et non comme régle ni obligation" and
again in ibid., p. 66, he claims even more strongly: "[...]

En Afrique, la monogamie est la régle, la polygami
tion. C'est de 1la qu'il faut partir pour abouti

a des con-
cluslons pastorales vraies, salnes, et justes)/

v

76.,Bishop P. ITEKA, "Polygamy "and the Local Church",
in AFER, 23(1981), pp. 1062108. This statement was not made
at the Synod, but AFER included it in the game issue.
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While supporting the need for such a nuanced apbroach,

Bishop J. Njenga of Kenya is nevertheless -opposed to pasf%féi
. e

compromises. Speaking to the Congregation for the Evange—'“

lisation of Peoples, he states categorically: J/
The Gospel is for thos 0 are monoga-
mous, not for the polygamitts who would not
respkct minutely the conditions we have just
enumerated. The Church must continue to de-
fend monogamous marriage, notw1thstand1ng]
the pastoral problems which its practice en-
tdils.77 oL

"

In much the same vein SECAM stressed th@t extreme care must
be exercised to avoid the impression that the Church accepts

either polygamy or_divorcé?feven though it may not abandon

those who find themselves in that position.78

The most complete episcopal statemgrm on the mattefk

comes from Cardinal P. Zoungrana of Upper Volta (now Bourkina

Fagso) in an intervention before -the Congregation for the

Evangelisation of-Pe¢oples. In his talk he deplores some

77. Bishop J( NJENGA, "Autour du mariage; tradltlonnel
ou coutumier", in Téléma, 9,2(1983), p. 32: "L’ Evanglle est
pour lws monOgames, non pour les polygames qui_ng respecte-
raient pas a la lettre les ¢ itions que yous venons d'énu-
meérer. L'Eglise doit continuer défendre le mariage mono-
gamigue, en dépit- des problémes pasteraux qu ‘1l souleve dans
la pratique." This interventioy was made in October, 1981,
as a contribution to Propagandd's’ study session on the role
of the family in the m15510nary conFext

78. SECAMMloc. cit.,. p- 375.
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recent writings on polygamy, and insists that any pastoral
approach must clearly reflect thaf monogamy is not merely
one alternative form of marriage but a divine command and
a Christian '1dea1.?9 He makes the important observation

that monogamy is fundamentally an attitude of mind and pre-

supposes a conversion of the heart, leading to a restoration’
of the primitive institution of marriage as found in the
book of Genesis. Therefore he finds 1t regrettable that

After several .generations of Christianity,
too many men, even having only one spouse,
seem to have what may-be called a mentallty,
a polygamous heart, .in the sense that the
wife appears to them more like a possession
and a means rather than.a person. There-
fore our pastoral care should above all en-
gender an appreciation of and a desire for
a true monogamy, that 1s to say the desire
for a reciprocal 1nterpersonal love basged
on mutual respect, a deslire for a "helpmeet
1ike unto him” (adlutorlum simile 51b1§
Without this profound desire, the law of
monogamy can onlyjappear as a "prohibition",
a very difficult réftrlctlon

59. P. ZOUNGRANA, loc. cit., p. 42.. This intervention
was made at Lhe same study week as that of Bishop J. Njenga.

80. Ibid., p. 43: "Apres plu51eurs générations de
christianisme, trop d'hommes, méme n'ayant gu'une epouse,
n'ont-ils pas ce _que 1'on pourralt appeler une mentalité,
un coeur polygamlque en ce sens que la femme leur apparalt
plus -comme 'un avolr' et un moyen que comme une personne.
Aussi bien, notre pastorale doit-elle avant tout susciter
1'estime et le désir d'une vrale monogamle, c'est-a-dire le
déslr d'un 4mour 1nterpersonnel rec;proque dans le respect
mutuel, 1le désir d' 'une aide assortie’ (adjutorium 51m11e
Slblj Sang ce désir profond, la loi de la monogami€ ne |
peut appara;tre que comme un 'interdit’', une restriction \\\

trés lourde a porter" (emphasis added).

w“ :‘_ )
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The Cardinal pleads that extreme care should be taken when
teaching the ends of marriage. Since African Christians
see marriage primarily as an instrument for the transmission-
of life, thelr overwhelming desire for children haé led to
the %ery institution of polygamy. Therefore, he conciudes,-
what must be emphasised are

[...] the other two essential ends sought in

Christian marriage: ccmmunity of life and the

gsacrament of the union of Chrigt and the

Church; ends, the first of which $t. Thomas

already knew to be difficult to reconcile

with polygamy, while the second 16 comple-
tely incompatible with 1%.

b. Attitudes towards Fertility and Sexuality

Although African marriage may not be exclusively
fertility-oriented, it is readily admitted that this is its

82 For this reason the wife's value is

fundamental value.
determined primarily in terms of her procreative'ability,
and she finds recognition above all as the mother of her

husband's children.83 Her closeness with her own male

81. Ibid.: "I1 faut insister sur les deux autres fins
egsgentielles poursu1v1es par le mariage chrétien, communauté -
de vie et sacrement de l'union du Christ et de 1'Eglise, fins
dont S. Thomas faisait déja remarquer qu'elles sont: diffici-
lement compatlble avec la polygamie, pour la premiere, et to-
talement impossible, pour la seconde

Q

82. V. MULAGO, loc. cit., p - 55.

83. In the words of I. BOKA DI MPASI, loc. ci%., ye}
4i: "[...] au coeur des angoisses de l'existence, 1'enfant

‘\
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relatives rather than her husband emphasises that she is

Mon loan", as it were, and has come to serve her husband's

group. Thus there is little room for such values as con-

fidence and love, loyalty and sharing, in the relationship

with her husbancl.ai"L

However, as seen in chapter one, the desire to par-

ticipate in the transmission of life has to some extent

-
e

become detached from marriage. Whereas sexuality, as dis-

L

; _
.tinct from childbearing, was allowed outside marriage, now=

. .

adays the two usually go together. And in a soclety where
soclal welfare services are still embryonic, there is a felt

need for old-age security. The intense desire for children

* answers to this need, for they are a guarantee that one will

be looked after in one's declining years, mourned at death,
assured a proper funeral, anrnd remembered after dea“f:h.85

Thus, in the midst of social change and the disintegration

reste un trésor incomparable, un droit inaliénable, un devoir
pressant, une sécurité supréme. Dans une structure familiale
intégrée, la relation pére-enfants, mére-enfants est tenue
pour prioritaire. Elle parait méme éclipser la relation
eépoux-épouse." In South Africa, the husbaré often ceases

to refer to his wife by name after the birth of the first
child. She becomes "mma-N", or "mother of N".

84. A.I. BERGLUND, "The Biblical Concepts of Man-
Woman relations”, in T.D. VERRYN, op. cit., pp. 2-8. :

85. L. BOKA DI MPASI, loc. cit., pp. 37-1.
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of the extended family, unmarriad woﬁen today feel totally

Justified in making uge of their God-given fertilify while

~ they can, and thus to provide for their Tuture needs.86

]
Although there are biblical references indicating a

cultural blas towards a fertility-oriented marital relation-
ship, such an understanding is not exhaustive of the teaching
of scripture.87 Within the 014 Testament, progeny was im-

portant, not only to ensure the survival of the Chosen

, 86. Ibid., pp. 39-40. The author describes two in-
cidents involving unmarried mothers actively invélved in

‘parish activities. Neither could accept that having several

children, each from a different father, could be considered
morally wrong. In the words of the second, ibid., p. 40:
"[...] comment pourrai-je dans mon existence concrete jus-
tifier le refus de transmettre la vie et mon propre suicide
social qu'entraine le rejet de 1a progéniture ?"

According to M. SINGLETON, "L''objectif' sexuel en
Afrique"”, in Spiritus, 19(1978), pp. 341-353, sexuality in
Africa is neither an obsession nor something to be shunned

.at all costs. Rather, it is one of the more pleasurable na-

tural functions which every normal person is expected to ex-
ercise throughout his 1ife, but not necessarily within mar-
riage. He concludes on p. '352: "[...] les sociétés afri-
caines que j'al fréquentées ne m'ont Pas paru en premier lieu
approcher de preés ou de loin, une sexualite supposée objec-
tive, absolue et universelle, mais tout simplement pour-
sulvre des pratiques sexuelles qui leur convenalent, plus
ou meins, de par le poids de leurs passés et de leur visdes
présentes."” : &

This pragmatic approach was vividly illustrated in a
personal interview during the course of my pastoral work, in

“which I was told: "Father, we Africans marry for children

but we have our pleasure outside.".

87. A.I. BERGLUND, loc. cit., pp. 1-24; H. PRETORIUS,
"Childlessness", in T.D. VERRYN, op. cit., pp. 108-128.

Tl
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People, but also to make it possible for the promised Messiah
to be born. Therefore barrenness was seen as an affliction,
a punishment from God, and posterity was assured through the

institutions of polygamy and the levirate.88

*

However, even the creation narratives stress the
equality of man and woman, and place the emphasis on their
relationship. It is thebmarﬁiage itself which is blgssed
and commanded to be fruitful, while the exclusiveness of the
spouses' union requires mutual belonging and total commit-

89

ment.

The New Testament perspective is different since the
all-important birth has taken place and survival is no
longer purely to be seen on the physical level. This makes
the inferpersonal rélationship in marriage still more impor-
tant, for regeneration in Christ now takes precedénce over
physical generation. Parenthood now becomeg a gift from
God ratﬂer than a physical and social duty, while generation

itself embraces both a spiritual and a social parenthood.90

" 88. H. PRETORIUS, loc. cit., pp. 111-115; T. MACKIN,
What is Marriage ?, New York, Paulist Press, 1982, pp. 38-39.

’ 89. Genesis 1:27-28, 2:23-25; see also the comment-~
ary of A.I.”BERGLUND, loc. cit., pp. 13-23.

90. H. PRETORIUS, loc. cit., pp. 120-128.



While St. Paul seems to insist.on the subjection of
the wife, and in this sense correspands to the African male-
dominated vision of marriage, his insight is based on the
necessity for the man to love in a self-giving and self-
sacrificing way. |
Christ's saving love, and to precede his wife and family

on the way of salvation.

-
£
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91

The husband's obligation is to reflect

Only by loving in this salvific

97

‘way does he earn:his wife's respect and cb—oPeration.92 His

role is therefore one of constant service and self-denial,

a leadership based on trust rather than a domination based

on fear.

Thus a truly biblical view of marriage should

accentuate the fact that

The woman is first and foremost a partner in
marriage. The biblical ideal of the relation-
ships of husband and wife is not so much equa-
lity, however, as mutuality, sharing at every
level of 1ife. The quality of input may dif-
fer, and does indeed differ, but what is es-
sentlal is that each is given the opportunity
to be himself or herself.93

Each of the partners in marriage has value as
a human person. Like the man, the woman has
value and importance in her own right and
not necessarily in her children. Neither

the man nor the woman is an instrument for
an end, be it genitor or childbearer. The

91. Ephesiang 5:21-33.
92. Ibid., vv. 23-24.

93. B. KISEMBO et al., op. cit., p. 107.
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value of man and woman 1n marriage cannot
be subordinated to any other purpose .9

~

\  The African bishops at the Synod asked that married
people be helped with a "solid and evéngelical doctrine" by
which to learn better what their role 1s in the proclamation
of the gospel. .95 But the empha31s fell almost exclusively
on the position of husband and wife within the extended
family and 1ts influence upon them; rather than focusing on
the fundamental relationship which should exist between them.
Similarly, SECAM made only obligque references to the spouses’
mutual relationship while speaking of fecundity. Thus,
according to SECAM}! the couple's vocation is to love'onew
iggszr beyond the demands .of lineage or the need to continue

the famiiy line,96

while the gospel reveals the value of a
spiritual fecundity which lies in the total gift of self

and ig expressed in mutual help, support and the couple s
enrichment. 27 Where physical sterility LS experienced, the

- couple is remlnded that physical generation cannot be

94. Ibid., p. 108; for the elements which form part
of a truly blbllcal view of the husband-wife relationship,
see A.I. BERGLUND, loc. cit., p. 23. :

95. Archbishop B.. YAGO, loc. cit., p. 19.

96. SECAM, loec. cit., p. 371.

97. Ibid., pp. 373-374. »ﬁ’
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considered an absolute any more. -~ The Christian shéuld
accept such a disappointment, see it as an opportunity to
share in the sufferings of Christ, and replace the joys of

physical parenthocod with social and spiritual commitments.98

Conclﬁding this survey of present Catholic theolo-
gical thinking regarding the essential characteristics of
Bantu marriage, it should be noted that it has opted for an
inductive approach. This was clearly demonstrated at the .
Synod on.the role of the Christian family, where tﬂé African
-bishoﬁé preferred toc start with the anthropologicél situa—;'
tion.99 Their apprpéch wighed tq avoid static formulations,
leaving room for the ‘development of doctrine. Instead,
making their teaching historical and experiential, they
looked at reality from the perspective of the people, allow-

ing pastoral concerns 0 guide their doctrinal exposition.
‘B. THE PERSPECTIVES OF THE MAGISTERIUM

The inductive appreocach to a theology of Bantu marriage

leads @0 some ambiguities, for the human values exhibited

98. Ibid., p. 374.

99. J.A. GROOTAERS and J.A. SELLING, cp. cit., pp.
88-89. Cardinal J. Ratzinger summarised the interventions
of all the bishops in his Relatio Altera of October &, 1980,
in which he describes the inductive and deductive methedo-
logical approaches which divided theg Synod Fathers. For a
commentary, see ibid.,.pp. 106-110. :
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\
iﬁ'if_d§ a secular reality are not nécessarily in harmony
with the gospel-and might not easily yieid to it. On the
.other hand, the deductivé me'thod of theoiOgy emphasises.the
revealed word of Gode.and the Church's prophetic role in the

world.loO

It stressés.thaﬁ.human structures can be trans-
formed only to the extent that the individual Christian
uses his insights and commltments to penetrate his ‘own

'. .. .' .

cul ture.

In his apostolic exhortation, Familiaris Consortio,

Pope John Paul ITI opts for the deductive approach to theo-

logy, and he addresses the concerns of the African bishops

101

basing his arguments on God's plan for the family. This

document is amplified by the Charter of the Rights of the

Family, which strives to formulate the fundamental rights

of the natural institution of the family:loz These two

hS

100. Ibid., pp. 106-107.

fl

) 101. JOHN PAUL II, Apostelic Exhortation, De familiae
christianae muneribus in mundo huilus temporis (Familiaris
Consortio), November 22, 1981, in AAS, 74(1982), pp. 81-191.
References to this document will appear in the text as FC,
followed by the paragraph number.

102. Charter of the Rights of the Family, Presented
by the Holy See to all Persons, Institutions and Authoritiles
Concerned with the Mission of the Family in Today's World;
Vatican Clty, Vatlcan Polyglot Press, October 22, 1983, 17 p.

This Charter was requested by the 1980 Synod of
Bishops, see "The Synod Propositions”, in The Tablet, 235

(1981), proposition 42, pp. 166-167, and promised by Pope
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recent documents reveal the position of the Magisterium on

J . s s . .
thel essential characteristics of Bantu marriage.

1. The Extended Family

Familiaris Consortio does not explicitlﬁ mention’the
extended family, although it contains alluSioné'to a wider #
family gommﬁnity. It acknowledges that marriage sets up a
‘complex of interpersonal relationships through which each
person 1s introduced to the human community (FC, 15). The
COnJugal community is the foundation of the famlly community
which congists of parents and chlldren, brothers and sisters,
relatives and other members of the hou§éhold (FC, 21). While
some cultures grant the elderly an important role in the
family, they have to respect the néw Tamily's autonomy
(FC, 27). At the same time, although the couple form the
first community in their mufuél self-giving (FC, 19), they
‘are_helped by a mutualrgxchange of presence and help on

the part of other Christian families (FC, 69).

The Charter of the Rights of the Family makes the

point that the family's pfimary meaning lies in the fact

John Paul II in FC, 46. References to the Charter will
"appear in the text as CRF, followed either by a letter,
denoting a clause in the Preamble or a number, indicating
an Article of the Charter itself.
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that it is a community of love and solidar%ty, whose primary
function is to transmit and foster cultural,'ethical. social,
spiritual, and réligious values {(CRF, E). It is a place
where different generations'come togethef to help one an-
other grow in wisdom and soclal responsibility (CRF, F}.

The extended family system is valuable and should ‘be assisted
to fulfill its function of mutual assistance and solidarity,
but in its turn it should respect the rigﬁts of the nuclear

family and the personal dignity of its members (CRF, 6c}.
rd

The Magisterium's perspective on the extended family
is thus similar to that of the African bishops and theolo-
gians: as a secular reality, the extendéd family contains
much that is good but it is subject to abuse. The tension
that exiéfs between family collectivism and personal respon-
sibility need? to be resolved in the light of faith. How
this can be done is not explained, but the extended family
need not necessarily be undermined. The difficulties will
clearly be increased in a situation where Catholgggnfind

themselves in a minority.

=

2. Marriage as a Pact between -Families

Familiaris Consortio makes no mention of marriage as
. - s
anything else but a mutual self-giving, a personal covenant.

between the spouses. The aims and interests of the two
2 .
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;familiés, as well as tbéh;fgw that marriage is a pact between
two families,'are seeﬁ&ngly;ieft aside. However, since the
family is a'realisation ég-the ecclesial community (FC, 21),
1t is also by nature and vocation open to other families

(FC, 42) and cannot be concerned only with itself or be satis—
fied with a purely individualistic ethic (FC, 44). Tt has a
mission which embraces not only its own members but others

as well (FC, 49-54) and should be moved by a sense of justice

and concern for society (FC, 64). -

The Charter of the Rights of the Family downplays the

juridiecal, social and economic functiohs ofythe family, for
‘it‘considers these functions tolbe secondary (CRF, E). Fam-
ilies which guide their children's decisions regarding the
cholce of partner in-marriage should therefore refrain from

exerting such pressures as would be prejudicial to the

-
i

children's freedom of choice (CRF, 2a).

The Magisterium's perspective on marriage as an al-
liance between two families is less favourable than it ié
regarding the extended family. Where such alliances are
sought for juridical, social, or économic/advantage, they
degrade ihg value of marriage and the family. The primary-

purpose of marriage is not to be part of a master plan for

the benefit of some, but to create a community of love and



‘or social gain.

\
* L%

THEOLOGICAL REFLECTIONS ON BANTU MARRIAGE 10&

solidarity. People are thus not to be exploited for material

3. The Progressive Nature of Marriége

Familiaris Consortio atlows for the inclusion into

the liturgical celebration, of eiements specific to each
culture which express the human and religious significance
of the marriagé contract (FC, 6?).103 However, it‘is only
after the preparation for marriage, which is highlighted by
%he‘engagement and the liturgical celebration, that the
couple progressively begins t# actualise ﬁhe values of mar-

riage (FC, 65), because the gift of Christ accompanies them

for the duration of their married life (FC, 56). .

Rapid social change necessitates the involvement of
the: Church in marfiage erparation, which means thatfthé
famillies concerned, other Christian familes, and the whole
ecclesial community should participafe actively }n such a
marriage "categhﬁﬁ)nate" (FC, 66). " All couplgs need this ’

preparation whiéh,‘if succéssful, should help overcome such
H

103. This permission was subsequently incorporated
into the 1983 Code of Canon Law, see CIC(1983), c. 1120:
"Epigcoporum conferentia exarare potest ritum proprium matri-
monil, a Sancta Sede recognoscendum, congruentem locorum et
populorum usibus ad spiritum christianum aptatis, firma
tamen lege ut assistens matrimonio praesens requirat mani-

© festationem consensus contrahentium €amque recipiat.”

B

b
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aberrations as trial marriages and free unions, both of
which dlstort the meaning of marriage ds a total, exclusive
2nd unlimited gift of self (FC, 80-81). .
A : .
The Magisterium tngs maintains the punctual view of
marriage, in the sense that intercourse or. cohabitation
befére the liturgical exchange of marital consént is ﬁro—

hibited. It considers a proper marriage preparation, in

wh;ph&fgé whole Christian community participates, as the

“best means by which t& further the Christian understanding

of marriage. Only the total gift of self in a mutual and

exclusive relationship can be reconcifed with the Christian

view of marriage. :\> .
' a

© L4, The Husband—wife Relationship

——

Accordlng to Famlllarls Consortio, the community

between husband and w1fe\1s so dependent upon the equal

"dignity and responsibility of the spouses, that the moral

criterion for the authenticity of their relationship is

the measure in which they can aghieve their personal .ful-
fillment in'genuine self-giving (FC, 22). Therefore, an
attitude which considers human beings as things, as objects
for pleasure or 1n$truments'for the promotlon of self-

interest, is fundamentally unchristian (FC, 2#) Such an

M attitude. can lead to discrimination against childless

'
——

&
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wiv;s, or widows (FC, 24), and is responsible for the insti-
tution of polygamy, an.institution which is directly con—l
trafy‘to God'spplaﬁ in thét it is contrary to the équal per-
sonal dignity of men gnd women (FC, 19).

L]

The unity which exists in the conjugal community is
characterised by mutual fidelity. Fidelity is both an ideal
for the future %ggia present demand{ and is made possible
through the power of Christ (FC, 20). The husband's role
is one of leadership, based upon the recognition of and
rescht for his wife's equal dignity. His love for her is
brimarily modelled on Christ's self-giving love for %he
Chuféh. It creates a genuiné friendship and true partner-
shiﬁ between them, shunning a1l mistaken ideas of male
superiority or prerogatives which are humiliating to women

and detrimental to the development of healthy family

relationships (FC, 25).

Although the fundamental task of the family is +to
serve life, and children are the fruit and sign of the full
mutﬁaiﬁselfagiving of the spouses, procreation does not ex-
haust the fruiffulness of conjugal love (FC, 28). The
spéuses' communion of life is wvaluable, even when procre-

ation is not possible, for physical sterility opens up the

way for a different kind of dedication to the 1ife of the

-~
*
'
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human person (FC, 14). Adoption or fostering are ways in
which a barren couple remain fully engaged in the service
of God's family (FC, 41).(

Human sexuality can become personalised only where
it‘expresses a genuine self-giving (FC, 37), for the conjugal
act has a unitive and a procreative meaning, both of whiéh.
together express total self-giving tFC, 32). The virtue of
chastity thus remairs an indispensible element of conjugal
love, for it defends it against the dangers of selfishness

and aggressiveness (FC, 33).

The Magisterium's perspective on the conjugal rela- 2'
tionship is thus firmly rooted in the equality of the spouses,
both of whom share an equal personal value and dignity.

Since they & ~qually bound to an exclusive relationship
which demands total commitment and mutual self-giving,

neither is to be exploited by the other as a means t5 an

end. The sexuallity of the spouses,ié thus to be a conscious
expression of their love for éach other, not only in its’

procreative dimension for the generation of offspring, but

also in its unitive dimension characterised by mutual fidelity.

Familiaris Consortio finally envisages the need for.

the development of doctrine regdﬂﬁfﬁé‘harriage and the

family. This is to take place in the mutual dialogue N

A

Oy
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between Christian families, their pastors, theologiang, ex-
perts in family matteré, and the Magisterium. Together they
are to contribute to the correct understanding of the faith

and the promotion of a legitimate pluralism within it (FC, 73).
CANONICAL OBSERVATIDNS

Both African theologians and .‘the-Magisteriufn find
much that is of value in Bantu marrigge.'but they approach
it differently. The former presume that African marriage
is the normal and acceptabl:'way,for a Christian to enter
matrimony, énd that‘he shoulq observe tEOSe esgsential charac-
teristics which tradition demands. These must be judged in
" the light of the gospel, and the Christian should be made
aware that some of them pfesent ambiguous values when

measured against -the demands of faith.

Thus, for instance, the extended family can become
despdtic; family involvement in the forging of marriage
‘alliances can destroy freedom of cholce; ‘Ercumventing the
progreséive nature of marriage caﬁ disguige a refusal to
commit oneself; bridewealth can be turned*iﬁ?o a business
transaction, or turn the wife into a chattel; and male

dominance can become a double standard, masking a selfish

desire to exploit and control. ’



o

THEOLOGICAL REFLECTIONS ON BANTU MARRIAGE 109

The basic approach éf the African episcopate and its
theologiang thus reflects a willingness to accept the risks
of ambiguity and uncertainty that inculturation’entailé.

On the other hand, the Magisterium presents the demands of
the gospel as paramount. Since it is the individual who
accepts conversion, he is challenged to a personal response’
and in a way becomes the agent of cultural change. His com-

mitment is expected to transform and purify the social and

cultural structures of his environment. This pits him

against the traditional views of the majority of his rela-
tives and céntempofaries. The basic Qirtue of this approach
lies in the fact that it presentsvthe faith as a clear
challenge; and at the same.éiﬁé guides the individual in

his response to it.

&n the light of these theological reflections on
Bantu marriage, we could state that the following elemeﬁts
are canonically significant, since they have the potential
to. affect the individuwal's marital commitment adversely:

'1. The African eplsd‘?ate presupposes that Catholics
w1ll enter marriage accordfng to the customs and traditions
of their people. They have thus opted for an inductive ‘
approach fo‘théology, emphasising what is acceptable and
purifying what 'is incompatible with the faith.

-
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2. This can lead to confusion, for the values in
Bantu marriage are ambiguous in themselves and have to be
clarified by Christian catechesis. Where theologica& teach-
ing lacks unanimity, or where an individual's catechetical
training is deficient, a proper understanding of the egsen-
tials of Christian marriage cannot be presumed.

3._Particularly spouses who are first or secoﬁd
generation Catholics or who live in a predominantly non-
Catholic or non—Christian'society are more likely to be
influenced adﬁersely by the culturél'aspirations of those
around jthem.

. Those cultural factors which seem to be incompa-
tible with the gospel are those which offend against the
essential and doctrinal elements of marriage: its unity,
iridissolubility and sacramentality. Among these would be
th bolygamous mentality which undermines marital“self-
giving and fidelity; fhe absolutising of fertility which
reinforces the polygamous mentaliﬁy; the idea of a growing
indissolubility only after a lengthy process; and the use
of bridewea%th as an ingtrument of control, leaving the
husband free while binding his spouse.

5. Where traditional ceremonies are short-circuited,

there is a general presumption of a lack of commitment,

since 1t results in a cohabitation which is considered
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either a trial marriage or concubinage;

6. The complementarity of the spouses does not take
aﬁay the fact that they enjoy the same dignity and equal
rights regarding the marriage. Therefofe, anyone with ideas
of male superiority or prerogatives which conside; women. as
objects of pieasure or instruments for the promotion of

self-interest cannot be said/to enter Christian marriage.



CHAPTER THREE
FIDELITY AS AN ESSENTIAL ELEMENT OF MARRIAGE

The previoué chaﬁters were devoted to an examination
of the cultural aspects of Bantu marriage in South Africa
and the extent to which Catholics adhere to them, in order
to see how this affects their commitment to marital fidelity.
However, an enquiry into the canonical significance of fi-
delity must even go beyond the moral imperatives of the
gospel, fgr fidelity is also required as an essential element

of marriage on the juridical level.

Historically, the understanding of the juridical‘
value of fidelity has undergone some modifications and
refinements. The most important of these concerns the shift
away from fidelity seen as an obligation of the married
state to the requirement that the spouses must be willing
to enter an exclusive relatlonshlp at the time of the wedding.
Whether or not the spouse remains faithful in marriage is ‘
juridically less 1mport%nt than are his intentions at the
exchange of the wedding;vows; Thus, at the present time,

a firm intention fﬁ*éxclude, limit or restrict a spouse's

right to an exclusive relationship is considered sufficient

To result in the canonical invalidity of the marriage.

Similarly, recent canonical studies ang decigions
&

Rave concluded that prevailing social attitudes exert a
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significant influence on an individual's personal commitment:
Should such attitudes be contrary to the canonical require-
ments and be so rooted in the individual that they aff is

will, they could also cause the marriage to be canonically

invalid. : f/

The purpose of this chapter is thus to establish
precisely what are the canonical requirements regarding
marital fidelity. We will begin by recallinhg the doctrine

‘of the tria bona in general and of the bonum fidei in par-

ticular, follow with its legal formulation in the 1917 Code
.of Canon Law and the various jurisprudential distinctions
Tade in its appligation, touch upon recent developments in
Rotal jurisprudence, and conclude with an analysis of the

present canonical legislation.
A. THE DOCTRINE OF THE TRIA BONA

Historically, the Church's ethical, theological and
juridical doctrine of marriage evolved mainly within the
framew&rk of three conceptual and partially coinciding
structures: the three go&ds (tria bona) of marriage, its
inner structure (the essential properties of unity and
indissolubility), and its finality (the two hierarchically

ordered ends of procreation and mutual support)}
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According to U.,Néz;;;ete, considering marriage within
the framework &f the tria bona is best suited for the'devel-
opment of a pagtoral doctrine of‘mgrriége, for it’enaﬁles one
to reflect upon fhﬁ%e marital values which touch mankind in ‘
its daily existence. On the other hand, the notions of the .
inner structure of marriagé or of its finality are more

theofétical and fall outside mankind's dailfy"concerns.‘2

This led the early Church Fathers to emphasise the
Tact fhat.the real value of marriage.and of sexuality 1ay'
in service to the good of offspring, family, and society,
rather than in the husband-wife relationship accentuéted ﬁy ;
some of the Gnostics.3 In his'turn; St. Augustine defended
the legitimacy of marriage against the Manicheans and Pela-
gians, and becamé the first to speak of its three intrinsic

goods: the bonum prolis, the bonum fidei, and the bonum

sacraunenti.lL Thus he writes: (-

1. U. NAVARRETE, “Structura iuridica matrimonii
secundum Concilium Yatlcanum II", in Periodica, 56(1967),
p. 357. Hereafter cited as "Structura iuridica”.

2. Ibid., pp. 359-360.

3. D.E. FELLHAUER, "The consortium omnis vitae as a
Juridical Element of Marriage", In SC, 13{(1979), pp. 18-19.
Hereafter cited as "The consortium vitae". For a historical
overview of this period, see T. MACKIN, What is Marriage ?,
New York, Paulist Press, 1982, pp. 80-122.

L4, U. NAVARRETE, "Structura iuridica", pp. 554-556.
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These are all goods, on account of which
marriage is good: offspring, fidelity, Sacra-
ment. .

This is threefold: fidelity, offspring, sac-
rament. Fidelity means that one refrains
from sexual contact oufside the marriage
bond; offspring, that [the child] is lovingly
received, tenderly nurtured, religiously
5brought.up; the sacrament, that the marriage
is not broken and the abandoned spouse marry
another, not even for the sake of having
children. This can be considered the rule
of marriage, by which natural fecundity is
adorned and the baseness of sexual disorder
is restrained.

. Although St. Algustine's theology of marriage rests
on his synthesis of the tria bona which are intrinsic to

marriage because of its very nature and God's design.? he

acknoiiigges the presence of 6th§r values in marriage.8

For aé evaluation of St Augustine's thought, see D.E. FELL-
HAUER, "The consortium vitae", pp. 20-25, and for a histor-
ical overview, see T. MACKIN, op. cit., pp. 127-14k.

5. St. AUGUSTINE, De bono conjugali, c. 24, n. 32,
in PL, 40, 394: "Haec omnia bona sunt, propter quae pmuptiae
bonae sunt; proles, fides, Sacramentum." Translation as in
D.E. FELLHAUER, "The consortium vitae", p. 20.

6. ID., De Genesi ad litteram, 1ib. 9, c. 7, n. 12,
in PL, 3%, 397: "Hoc autem tripartitum est: fides, proles, -
sacramentum. In fide attenditur ne praeter vinculum con-
jugale., cum altera vel altero concubatur: in prole, ut aman-
ter suscipiatur, benigne nutriatur, religiose educetur: in
sacramento autem, ut conjugum non separetur, et dimissus aut
dimissa nec causa prolis alteri conjugatur. Haec est tan-
quam regula nuptiarum, qua vel naturae decoratur fecunditas,
vel incontinentiae regitur pravitas." Translation as in
D.E. FELLHAUER, "The-consortium vitae”, p. 20.

7. U. NAVARRETE, “"Structura iuridica", pp. 554-555.

-

<N /
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These include conjugal companionship,rconjugal friendship,
mutudl help, and a remedy fﬁr weakness, and are to some‘

extent subsumed into the ﬁria bona .’ Thus, whiie not dis-
cd%sing the structure énd finality of marriage as such, he

includes them implicitly in his treatment of the bona.l°

Medieval authors followed St. Augustine's lead in

. Viewing the tria bona as the excusing causes for marriage

11 However, ‘the

and the benefitifwﬁich render it virtuous.
canOn's$s%gradﬁélly changed the character of fhe bona,
— ——-—seeting their presence or absence as a measﬁre of the valid-
ity of marriage.12 Any condition_p%aced against the sub-
stance of marriage as exemplified in any of the tria bona,

was considered to render the union inira_lid.l3 In this way,

8. For a discussion of these supplementary values,
see T. MACKIN, op. cit., pp. 139-142, .

9. For a list of these values with bibliographical
refereneegs ‘and citations from St. Augustine, see D.E. FELL-
HAUER, ""The consortium vitae", pp. 23-24.

10,“U. NAVARRETE, "Structura iuridica", pp. 554-555.

11. St. THOMAS AQUINAS, Summa theologica, supplementum,

q. 49, a. 1: "[...] haec sunt bona' quae matrimonium excu-
sant, &t honestum reddunt."”

12. GRATIAN, Decretum, c. 6, C. 32, g. 2.

13. GREGORY IX, c. 7, X, De conditionibus, IV, 5.

RN



FIDELITY AS AN ESSENTIAL, ELEMENT OF MARRIAGE 117

the bona became identified with the essence of mafriage

quoad obligationes.lu

-

the spouses were juridically obliged to include them in

and in order to enter marriage validl&%f

thelr marital consent.15

Canonists thus slowly narrowed down the juridical
content of marriage, in an effort to establish what was es-
sential to it. Jurisprudence developed the distinctions
between the essential, the'integratiﬁg, and the accidental
elements of the bona, and came to the coﬁélusion that

The essential good is understood as that mini-

mum which the contracting parties must intend,

even implicitly, to elicit matrimonial con-

sent sugficient for the establishment .of mar-.
riage.1 :

14. T. SANCHEZ, De sancto matrimonii sacramento dispu-
tationum tomi tres, 1lib. 5, disp. 9, n. 2: "Praetermittendum -
est, quamvis tria bona matrimonii non sint de eius essentia,
quoad exsecutionem; esse tamen de essentia quoad obligatio-
nem; est enim de essentia, ut coniuges obligentur ad vitam
perpetuam et individuam, et ad fidem sibi servandam; redden-
do debitum, negandoque corpus alii; prolemque non impedien-
dam, sed educandam, si Deus eam dederit."”

acta, per quae

15. Ibid.; n. 3: "Unde conﬁ@tipnes, et
tollunt matri-

coniuges ad aliquid his contrarium’ obligantur,
monii substantiam, et debitum consensum."

16. U. NAVARRETE, "Structura iuridida", p/ 560:
"Bonum essentiale intelligitur id minimum q ontrahentes
intendere debent, saltem implicite, ut consensum matrimo-
niQ%Em naturaliter sufficientem ad causandum matrimonium,
elidiant."

/
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Howé&ep, this trehd of jUridicai %imitation has co-
incided with a theoldgical movément which, drawing upon
Christian reflection and the social sciencés, has led to
an enriching of the understanding of the ?ria bona and the
development of a fuller theology of marriage.17- Specially

worthy of mention is the encyclical Casti Connubii of Pope

Pius XI which presents a vision of the bona as constitutive
of marriage as a community of life, rather than as an in-
stitution ordained solely for the procreation and nurturing

of children.t® vVatican II's Gaudium et Spes continued the

process of deepgning the understanding of the,boﬁa,.par—

ticularly the bonum fidei and the bonum sacramenti, without-

determining the essence of each..19 This has led to the

“subsegquent recognition of a fourth bonum, the bonum

coniugum.zo

17. Ibid., p. 562. ,

18. PIUS XI, Encyclical Letter, Casti Connubii,_,?
December 31, 1930, in AAS, 20(1930), pp. 548-549. Hereafter
cited as Castl Connubii.

19. CONCILIUM VATICANUM II, Constitutio Pastoralis de
Ecclesia in mundo huius temporis (Gaudium et Spes), December
7, 1965, in AAS, 58(1966), n. 48, pp. 1067-1069. Hereafter
cited as Gaudium et Spes. For a discussion of this matter,
see U. NAVARRETE, "Structura iuridica", pp. 5Q§§%?8.

20. The expression bonum coniugum final became part
o% the Church's marriage legislation when it was incorpo-
rated into the 1983 Code of Canon Law, see CIC(1983), c.
1055 § 1: "Matrimoniale foedus [...] indole sua naturali
ad bonum coniugum [...] ordinatum [...]"

’
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“Bqth Casti Connubii and Gaudium et Spes had/canonecal
implications, but whereas,the time was not yet ripe for the
. {
!
Juridical acceptance of Casti Connubii's treatment of the

bona,21

-Gaudium et Spes' q§script?oﬁ qf marriage as a cove-
nant hésnhad a much greater effect on the development of
jurisprudence. This has led to the expansion of the scape
of the bona, and subsequently to significant juridical con-

@ 7 sequences.22

B. THE BONUM_FIDET

: B
i (‘{” | .
' _ The early Church Fathers energetically opposed <$he °

R mores of society which granted the husbaﬁd:greater sexual

-

-

21. D.E. FELLHAUER, "The consortium vitae", p. 31.
. . . L%
\\Ma 22. According %o R.J. SANSON, "Jurisprudence for .
v Marriage: Based on Doctrine", in SC, 10(1976), p.. 13, "The
emphasis [of jurisprudencefjased on the tria bona] was on
minimal consent to narrowfy defined duti®s. 1In contrast,
covenant implies a broadef cancept of capacity for these
responsibilities, if less clearly determinate juridically.
It gives a more complete and accurate description of the
relationship, from which law can‘extract minimal consent
\ and capacity. [...] With this deXinition [of GS, 48-50],
the three goods of St. Augustire can be expanded: 1. child-
S ren: the right to the intimate sexumnl union- with an open-
R gs_to fecundity. The capacity to be résponsible parents
o . i%%\ 2. fldelity: the right to a/marital love special to
B this exclusive and lifelong union/ The possibility of
:7 ~loving and being loved as -the ‘onlly one'. 3. sacrament:
i that Christian love which signigfes and partakes of that

vy

. Enity and fruitful love which exists between Christ.and his
ride, the £hurch. The capacit¥, for life, of all" the es-
sentials of marriage." :

D

i

_—
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-

freedom in marriage,23 They were conscious of the fact - -
thdt fidelity ip_ma;riage is a demand which Qas.g;ven a ﬁew
significance in Chr'1S‘l_:iau“lj.‘t;;,r:2[‘L building on the insights of
the 01d Testament which taught that God had made marriage

. both one and indissoluble,25 the New Testament proclaims the
absolute equality of the spouses in marriage, both of whom

are equally bound to a reciprocal obligation of loyalty and
&

. sexual exclusivity.?® As a sign of Christ's union with the
Church, marital fidelity is at the same time law‘andlideal,

and demands an equal commitment from both'sbouses.?7

¢ St.rAugustine was the first to call marital fidelity.

23. For a selection-of texts from the early Church
Fathers, see T.P. DOYLE, The Understanding of the Concept
.*"ponum fidei" in the Church'sg Canonical Tradition, Canon
Taw Studies, no. 496, Washington, D.C., Catholic University
of America, 1978, pp. 178-346; E. MAGNIN, "aAdultére”, in
DDC, vol. 1, coll. 221-250. : : :

24. E. MAGNIN, loc. cit., p. 225.

, 25. For an exegesis of 0ld Testament texts, see
T.P. DOYLE, op. cit., pp. 95-140; T. MACKIN, op. cit., pp.-

‘> 38-52; J..HARVEY, "Situation de la fidélité dans 1'Ancien.
Testament", in SOCTIETE CANADIENNE DE THEOLOGIE, Le divorce,
Montréal, Fides, pp. 129-137.

26. For an exegesis of New Testament texts, see
T.P. DOE%E, op. cit., pp. 141-175; T. MACKIN, op. cit.,
pp. 52-66. . .

.27. A.M. AMBROZIC, "Indissolubility of Marriage in
the New Testament: Law or.Ideal ?", in SC, 6{1972), pD-:
281-287. g _

[~

.
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the borym fidei,zB and this has subsequently become part of

the juridical vocabulary of canonists. For him, the bonum
fidei is oted in faith in Christ,29 and is closely related
to the otHer two bona, for.togethgr they rgalise the total
good of marriage.jo It is not staﬁic, merely excluding
sexual relations with anqther, but dynamic: besides entailing
the oﬁligation to render the conjugaludebt to one'é‘spouse,
it also presegsés friendship between them and isg manifestéd
in 2 tonstant and gererous mutual c?ncern.Bl- Thus, more
than just presérving_sexual r;ghts and obiigatiéns,'it de- -
notes total mutual dedication: it is the sustaining element
of marriage, and the means. by which marriage cﬁmes to

32

completion. ¥

Boﬁh St. Augustine and St. Thomas Agquinas hold that

28. For a list of texts from St. Augustine, see
R. RODRIGO, "Considerationes quaedam de interpretatione
exclusionis 'boni fidei'", in ME, 103(1978), p. 449,

29. For an analysis of the meaning of the bonum

fidei in the thought of St. Augustine, sée T.P. DOYLE, op-
-cit., pp. 229-273; E. JOMBART, "Biens du mariage", "in DDC,
.- vol. 2, coll..842-848.

[

30. T.P. DOYLE, op. cit., p. 269.
31. Ibid., p. 268.

. 32. ID., "A New Look at the bonum fidei”, in SC, ﬁ
12(1978)1 P- 9 '



FIDELITY AS AN ESSENTIAL ELEMENT OF MARRIAGE 122

unity is implied in the bonum fidei, but‘the two notions are
not co—extensive:33 the unity\of marriage is violated by a
pluraiity.of spouses, while the bonum fidéi is violated by
adultery@Bu' However, they do not consider unity a sepprate
good in itself, although there is some overlapping between
it and the bonum :f‘:i.deJ;_.'35

. . -
"For St. Thomas, the tria bona are not of equal juri-

dical importance: the bonum sacramenti, considered in itself, -

denotes the substance of the sacrament of marriage and is

therefore essential to it; the bonum prolis and the bonum

fidei, considered in themselves, pertain to the use of mar-.
riage and are therefore non-essential, but, considered in
their principle as the intention of having children or as

the obligation to fidelity, they are essential to marriage.36

v

33. St.. AUGUSTINE, De nuptiis et concupigcentia,
1ib. 1, ¢. 9, n. 10, in-PL, 44, 419. St. Thomas treats of.
the bonum fidei in the SUpplementum, q. 49, whereas he dis-
cusses the unity of marriage in q. 65.

34. St. AUGUSTINE, De bono conjugali, c. 4, n. 4, in
PL, 40, 376; St. THOMAS, Supplementum, g. %9, a. 2 (as con-’
trasted with q. 65, a. 1). » , '

35. U. NAVARRETE, "Structura iuridica", pp. 555-559.

36. St. THOMAS, Supplementum, q. 43, a. 3: "[...] in-
divisibilitas, quam sacramentum importat, pertinet ad ipsum
matrimonium secundum se, gquia ex hoc ipso quod per pactionem
conjugalem sul potestatem sibi invicem in perpetuum conjuges
tradunt, sequitur gquod separari non possunt: et inde est
quod matrimonium nunqguam invenitur sine inseparabillitate;

-~
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The understanding of fidelity as a juridical element
of marriage thus developed in two stages: initially it was

seen ag an obllgatlon of the married state (matrlmonlum in

facto esse), but theologians and canonists gradually refined
it to denote the obligations arising from the right to fi-

delity exchanéEd in marital consent (matrimonium in‘fieri).j?

In this way,.&&e perpetual and exclusive right and corres-
pondlng duty to those acts pr0pe; to conjugal 11fe became
designated as the only essential juridical content of the
bonem fidel, whereas the exclusion of other elements covered
by the term neither vitiated consent rior rendered the mar-

riage null.38

invenitur autem sine fide et prole, quia esse rel non depen-
det ab usu suc. [...] Alio modo possunt considerari fides et
proles secundum quod sunt in suils pr1nc1plls, ut pro prole’
‘acc1p1atur intentio prOllS, et pro Tide debitum servandi
fldem, sine quibus etiam matrimonium esse non potest, quia
haec in matrimonic ex ipsa pactione conJugall causantur; ita
quod-si aliquid contrarium his exprimeretur in consensu, qul
matrimonium facit, non esset verum matrimoniunm.

This understandlng of the relative importance of the
bona was carried through to this century, as seen in F.M.
CAPPELLO, Tractatus canonlco -moralis de sacramentis, vol. 3:
De matrlmonlo, Lth ed., Taurini, 1939, n. 16, p. 15: "[...]
bonum sacramenti est sempe de essentia matrlmonll. bonum
prolis et fidel, contra, est/ﬁe essentia 1n suils pr1nc1plls,
videlicet quoad exsistentiam et obllgatlonem in se conslde-
ratum, non autem quoad exsecutionem.

37. T.P. DOYLE, loc. cit., p. 10.
38. U. NAVARRETE, "Structura iuridica", p. 561. 1In

a subsequent article, '"De ‘iure ad vitae communionem: obser-
vationes ad novum schema canonis 1086 B 2", in Penlodlca,

h \_l'

OSSR
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N\Jgﬁ%heless, Castl Connubii did amplify the content
of the bonum fidei, and linked it to marital love.3? It
considered the mutual perfection of the spouses essential
to Christian marriage, and centred it upon the bonum fidei.
Thus we read:

This mutual inward moulding of husband
and wife, this determined effoxt to perfect
each other, can in a very real sense, as the
Roman Catechism teaches, be said to be the
chief reason and purpose of matrimony, pro-
vided matrimony be looked at not in the re-
stricted sense as ingtituted for the proper
conception and education of the child, but
more widely as the blending of life as a
whol.e anﬂ the mutual interchange and sharing

—. thereof.%0 . .

66(1977), p. 256, the author further refines the concept as
follows: "Bonum fidei essentiale includit, praeter unitatem
vinculi, ius et relativam obligationem: a) ad debitum con-
iugalem exigendum et praestandum; et b) ad mutuam fidelita-
tem seu ad exclusivitatem quod attinet ad actus proprlos
vitae conlugalls Primum ius et relativa obllgatlo inclu-
difur etiam in bono essentiali prolis; at dum in bono prolis
iug ad actus oonlugales consideratur uti lus ad actum natu-
raliter necessarium ad prolem generandam, in bono fidei idem
ius ad actus conlugales consideratur potius utl ius ad sex-
uvalitatem modo humano .et exclusivo exercendam. Hereafter
cited as "De iure”.

39. PIUS XI, Casti Connubii, pp. 547-550.

-

Lo. Ibid., pp. 5&8 549: "Haec mutua coniugum interiocr
conformatlo, hoc a551duum sese invicem perficiendi studium,
verigsima quadam ratione, ut docet Catechismus Romanus, etiam
primaria matrimonii causa et ratio dici potest, si tamen ma-
trimonium non pressius ut institutum ad prolem rite procrean-
dam educandamque, sed latius ut totius vitae communlo,"con—
suetudo, societas accipiatur.' Translation as in Five Great
. Encyclicals, New York, Paulist Press, 1957, p. 84 i

';‘ -

~
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These, then, are the elements which com-
pose the blessing of conjugal faith: unity,
chastity, charity, honorable noble obedience,
which are at the same time an enumeration of
the benefits which are bestowed on husband
and wife in their married state, benefits by
which the peace, the dignity and the happi-
ness of mﬁtrimony are securely ‘preserved. gnd
fostered.%1

Gaudium et Spes also centres the bonum fidei in the

communion of 1ife established by marriage, and thus expands
the narrow juridical content of the concept.42 Thé commu-
nion of life is directly related tothe bodily and spiritual

union of the spouses, and brings the bonum fidei to per-

fection.®? There is nothing in the text of the Constitu
v 4' .

tion as such which indica%es that this intimate union of

persons in mutual help and service constitutes an essential

element of the bonum fideigya However, Jjurisprudence has

in fact broadened the scope of the juridical content of

41. Ibid., p. 550: "Haec sunt igitur, quae bono fidei
comprehenduntur: unitas,¥castitas, caritas, honesta nobiligs-
que oboedientia; quae, quot sunt nomina, tot sunt coniugum
atque coniugli emolumenta, quibus pax, dignitas, felicitas
matrimonii in tuto collocentur atque promoveantur." Trans-
lation as in Five Great Encyclicals, p. 85.

42. CONCILIUM VATICANUM II, Gaudium et Spes, n. 48,
pPp. 1067-1069. For a discussion on this uestlion, see
U. NAVARRETE, "Structura iuridica", pPp. 569-572.

43. U. NAVARRETE, "De iure", p. 269.
Li. ID., "Structura iuridica", p. 572.
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the bonum fidei by relying on the insights of Gaudium et

~

Spes .and the contribution of the human sciences.45
1. Pre-Conciliar Jurisprudence on the bonum fidei

The 1917 Code of Canon Law did not express its mar-

‘riage legislation in terms of the iria bona, deeming the

conceptual structures of the ends and of the properties of
marriage more suited to ‘a scientific énalysis of its moral
and juridical demands.46 However, although the lé%islator
presé;ted the law in an abstract and geﬁeral fashién, the‘

Jjudges had to apply it in a concrete ménner to existential,

real-life situations.47 Jurisprudence thus fell back on -

45. ID., "De iure", p. 270: "Hodie 'ius ad vitae
communionem' (vel 'ius ad mutuum adiutorium”’ sense biblico)
aestimatur uti essentiale. Ideoque posset matrimonium
nullum declarare ob exclusum bonum fidel si hoc ius exclu-
deretur actu positivo voluntatis, haud secus ac nullum de-
claratur ob hoc caput, si exclusa est unitas matrimonii,
aut ius-obligatio ad reddendum debitum vel servandam fide-
litatem coniugalem."

46. ID., "Structura iuridica", p. 360. However,
according to 0. DI JORIO, "Causae nullitatis matrimonii se-
cundum novissimam ilurisprudeéntiam rotalem", in V. FAGIOLO
(ed.), Annali di dotirina e giusprudenza canonica, vol. 2:
Il dolo nel consenso matrimoniale, Citta del vaticano,
Libreria Editrice Vaticana, 1972, p. 235, "[...] sancti
doctoris praevalens. studium fuisse sine dubio theologicum
et ethicum, quamobrem non sine magna cautela deductiones
iuridicas trahendas esse; tripartitum bonum denique, quamvis
littera non recenseatur, Codicis formulationibus subesse."

47. P. HAYOIT, "La présomption du canon 1086", in
Etudes de droit et d'histoire: mélanges Mgr H. Wagnon, Leuven,
Bibliothéque Centrale de 1'U.C.L., 1976, pp. 566, 570. -

(’—‘\
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:tHe tria bona in detq;g}ning the content of marital consént,
and the grounds upon Whidh to base marriage nullity judg-
ments.48 A person's marriage could thus be declared null '
because of defective consent if he had intentionally ex-

cluded any of the bona from it.

Compared to the other two bona, however, Rotal Juris-

prudence has dealt with far fewer bonum fidei cases, and

has issued even less affirmative decisions of nullity under
this'heading.49 This situation has arisen due to several
factors which we will now consider: the blurring of the
distinction between tﬁe unity of marriage and the bonum
fidei; the hardening of the distinction between ius and

usus iuris; the insistence on a prevailing intention to

marry accorﬁing to the mind of the Church; and the require-
ment of a positive act of the will for the exclusion of

the bona.

” -

48. U. NAVARRETE, "Structura iuridica", p. 361.

49. Up to the end of 1973, the 65 published volumes
of Rotal decisions showed that the Rota had processed 6969
matrimonial cases, of which only 263 were dealt with under
the® heading of exclusion of the bonum fidei, either as sole
heading or in conjunction with other alleged grounds. Taking
the decade of 1964-1973 as a sample of recent jurispruderce,
the statistics show that of the 2302 cases processed, only
130 were dealt with under this heading. Of these 130 cases,
62 received affirmative judgments, 32 of which under the
sole bonum fidei heading. For a full list of cases, 1962-1973,.
see Appendix IT,
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V' a. The Identification of Unity and the bonum fidei

St. Thomas was careful to maintain the distinction

between the unity of marriage and the bonum fidei, and the

<x

1917 Code indicated this same separation byhdealing with the
two concepts in different canons.50 However, Cardinal P.
Gasparri seems to have been fhe first canonist to Identify
the two notions, and his position influenced Rotal juris-

prudence subsequent to the Code.51 : P\

Thus the second decision based on the exclusion of

the bonum fidei, coram Jullien on November 13, 1925, expressly
52

identifies unity and fidelity. This was followed by

L4
¥

50. Unity 1is dealt with in those canons which mention
the essential properties of marriage, see CIC(1917), c. 1013
§ 2: "Essentiales matrimonii proprietates sunt unitas ac in-
dissolubilitas [...]", and c. 1086 8 2: "At si alterutra vel
utrague pars positivo voluntatis actu excludat matrimonium
ipsum, aut omne ius ad coniugalem actum, vel essentialem ali-
quam matrimonii proprietatem, invalide contrahit”, while the
bonum fidei is implied in e¢. 1081 B 2: "Consensus matrimoni- .
alis est actus voluntatis quo utrague pars tradit et acceptat
ius in corpus, perpetuum et exclusivum, in ordine ad actus
per se aptos ad prolis generationem.” R

51. P. GASPARRI, Tractatus canoﬁ;cus de matrimonio,
1892, p. 122: "Unitatem dicunt bonum fidel seu fldelltatls,
quod importat precipue, ut pars, matrimonio legitime prius
non socluto, non praesumat contrahere novum matrimonium, ne-
gue cum alia persona.rem habeat, sed suls officiis coniju-
galibus fideliter satisfaciat.”

-

52. SRR Dec., 17(1925}, ¢. JULLIEN, November 13, 1925,
p. 173: "Quae distinctones ...T appllcantur matrimonii Fini

primario, seu bono prolis, et unitati, seu bono fidei [...].
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several other similar decisions,53 and led to the conclusion

that the bonum fidei is excluded only where either the unity

of marriage is excluded, or where the contractant gives the

right to the body simultaneously to the spouse and to others.

\.

However, most Rotal decisions were.reluctant to
accept that a person could be so depraved as to grant both
a spoﬁse and a third pafty equal rights over the body.55 If
was considered so unliﬁely, that in practice jufisprudence'
concluded that it could happen only in very exceptional cir-
cumstances or in cases of polygamy. Thus the identifica-
tion of the bonum fidgi-ﬁith the unity of marriage sharply

narrowed the scope of this heading, and affirmative

Unitas (nempe ut sit una unius) seu fides, est fidelitas
'per quam homo ad suam accedit et non ad aliam.'”

. Ibid., 22(1930), c. QUATTROCOLO, May 20, 1930,
p. 284; ibid., 33(1941), c. CANESTRI, July 15, 1941, p- 622

ibid., 39(1947), c. WYNEN, December 18, 1947, p. 589; ibid.
51(1959), c. BONET, May 11, 1959, p. 252. -

54, For an example of this view, see ibid., 39(1947),
¢. WYNEN, December 18, 1947, p. 589: "Sane quoad bonum fidel
Tunc tantum matrlmonlum dirimitur si quis, positivo volun-
tatis actu in contrahendo, unitatem matrimonii excludit
[...]. 1Id accedit si quis alicul tertiae personae in ce-
lebrando matrimonium coplam suil corporis facere, intendit,
regpectivum ius el tradendo."”

55. Ibid., 31(1939),°c. ID., April 29, 1939, p. 255:
"Distinctio inter legitimam unionem coniugalem et pravum
commercium cum tertia persona tam firmiter in mentibus )
hominum christianorum, utcumque morum perditorum, residet,
ut confusio conceptuum quoad ipsum ius coniugale admlttl
nequeat." - .

a

54
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decisions-tended to be limited to thoée‘cases where the

spouse had entered marriage-with a pPolygamous intent.Sé,

Nevertheless, there is no lack of Rotal decisions in

which the exclusion of the bonum fidei is perceived as the

reservation of the right to commit adultery.57 .Some

56. Ibid., 31(1939), &. GRAZIQLI, February 23, 1939,
p. 117; ibid., 43(1951), c. FELICI, January 24, 1951, p. 51;
ivid., 57(1965), c. ROGERS, December 20, 1965, p. 967. The
decision ¢. Rogers is representative of this line of reason-
ing when it says: "[...] ius enim tunc tantum nota exclusi-
vitatis privatur, cum nupturiens intendit ius in suum corpus
ad actus coniugales cum pluribus ex aequo disperitiri. Quod
quam rarissime contingit, ut nemo non videt, eo quod per
ipsum actum contrahendi quis sibl selegit compartem ab omni-
bus aliis distinctam, nisi agatur de casu prorsus extra-
ordinario, vel ‘matrimonium contrahatur in locis ubi vi et
institutum polygamiae vel polyandriae."

It should be noted, however, that according to A.M.
ABATE, Il matrimonio nell'attuale legislazione canonica,
2nd ed. rev., 1981, p. 63, "Pertanto le nozze SONno permesse
anche fra una cattolica e un pagano il quale pensa di poter
essere 'futuro poligamo', senza perd una positiva intenzione
di volerlo essere. Né in guesto caso, 'il missionario > te.
nuto a interrogare 1'uomo sulla sua volonta in merito a una
Tutura poligamia.' L'elemento che crea il matrimonio o la
volonta positiva, concepita ed esistente di fatto nella ce- 7
lebrazione del matrimonio, non quella futura, ipotetica, - -
eventuale.” He bases his remarks on a document not available
to us, but cited in ibid., Tootnote 19: "S.C.8. 0f., & feb-
bralo 1952, Prot. 1068/1950, al Vicario Apostolico di La-
wangwa, 11 quale domandava: 'a) Se il matrimonio di una cat-
tolica con ‘un pagano,. futuro poligamo, possa permettersi;
b) se lo sposo debba essere interrogato esplicitamente circa
i suoi propositi poligamici.' R. 'Attentis adiunctis non
tenetur missionarius interrogare virum de voluntate eius
relate ad futuram polygamiam.'" :

o

57. Ibid., 31(1939), c. GRAZIOLI, February 23, 1939,
p. 113; iBid., 42(1950), &. STAFFA, January 13, 1950, p- 13;
ibid., 43i1951), ¢. FIDECICCHI, May 22, 1951, P. 412, .

. —t
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. . v
decisions also investigate whether the contractant gave

another the right to the body and thus retained|a lover uti

uxorem, but they are all generally preoccupied with the dis-

tinction between ius and usus 1ur1s, without deallng with

the various aspects of the bonum fidei as such. 58

-The decision coram Mattioli on October 30, 1953, is

one of the earliest decisions to study the bonum fidei in
|
.
depth.‘59 Without.expressly discussing the -distinction
: |

. between unity and the bonum fidei, he enumerated the various

ways 1n which the bonum fidei can be excluded: !'

[...] the exclusive rlght is. undoubtgdly
damaged that is to say, excluded when: g

a. some limitation contrary to the obllggtion
of fidelity is imposed on the consent;

b. the intention is made of not enteringl mar-
riage except under a certain condition,
namely that one not be restricted from
having sex with others; !

c. a positive obligation is contracted w1th
a third party;

d. the right of not observing fidelity 1s

reserved. .

ibid., 46(1954), c. BRENNAN, January 13, 1954, p. 26; ibid.,
c. FIDECICCHI, Marech 9, 1954, p. 203; ibid., c. BRENNAN,
June 28, 1954, p. 521; ibid., 52(1960), C. FILIPIAK May 1,
1960, p. 196.

BB Ibld 42(1950), c. WYNEN, Juhe 17, 1950 D 383,

1b1d g. FIDECICCHI, November 24, 1953, pp- 695-

59. Ibid. 45(1953), c. MATTTIOLT, October 30; 1953,
pp. 640-653.




§r

a [

E}DELITY AS AN ESQENTIAL_ELEMENT OF MARRIAGE 132
* For the exclusion of the bonum fidei it is . -
o not necessary that one” harbours the 1ntentlon

to marry . one's accomplice at a favourable -

time, but it is sufficient to decide by a

positive act te continue having in ercourse

w1th the spouse and a third party. Y

-

- ;o
In other words, the bonum fidei can be excluded directly, if

it is resfricted in any way by limitatibn or condition in

v1ew of an extra marital relationship with orie or more- Spe-

‘01f1c persons, or by the refusal to assume the obllgatlon -

of fidelity in view of alrelatlonshlp with persons stlll

r

unknown. It can-also'be,e;clﬁﬁeg 1nd1rectly by denylng the

e
[}

unity of marriage.
f

.

The point received fupther clarification in a .

decision coram De Jorio ,onr October\ 30, 1963, where he ar-
o . " R
gued that it 1s possible for a person to excglude the unity

of marriage and yet pledge fidelity to two or more women.

. Therefore; the distinction between the two notions maintained

LY

60. Ibid., p. 642: "[...] hoc exclusivum ius indubi-
tanter laeditur seu. excluditur, quando: a) aliqua limitatio
apponitur consensul, quae sit contraria dehito fldel,sgrvane
dae; b) intentio proditur se non aliter obligandi in contra-
hendo, nisl cum,restrictione: i.e. excluso onere se aliis non
commiscendi; c) positiva obligatio contrahitur cum tertio rem
habendi; .d) facultas reservatur non observandi‘ fidem. Nec,

ut bonum fidei exclusum habeatur, necessge est ut quis inten-

tionem foveat ducendi, tempore propitio, fornicationis socium;
sed satis est ut, una simul cum coniuge, et tertiumi{Nad con- .
cﬁmbendum retlnere positivo actu decernat." Trans tion as
in L.G. WRENN, Dec1s1ons, 2nd ed. :rev., Washington, D.C.

CLSA, 1983, p. 155, except for ths last‘paragraph
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“ in the Code should be respected: the exclusion of the bonum

fidel harms the exclusivity of the marital relationship

“(c. 1081 8§ 2), and not necessarily the unity of- marrlage

(c. 1086 8 2). 61

-

b. The Digtinction between ius and usus iuris

3

The scholastic view that the bonum fideil is eSsential.

. to marriage only aa a right and obligation given at the time

of the matrimonium in fieri, rather than its execution for

,the duration of the marriage, lies at the heart of one of
the most difficult and disputed dlstlnctlons made in Rotal
jurisprudence regarding the right to fldellty in marrlage 62
" -The obuect of thls rlght is determlned in &. 1081 8 2, as

- the Vexclusive and perpetual right over the ‘bedy, for acts
. - Yy
which are of themselves suiltable for the ganeratlon_of

g/ "
61. Ibid., 55(1963), c. DE JORIO, October 33; 1963, '
p. 717: (.. potest excludere unl%atem, et insimul sese
‘obligare ad servandam fidem, utique duabus seu tribus, seu
aligquibus determinatis femlnls Itague censemus nullitatem
ob exclusum bonum fidei '‘cogendam esse, non ex praescripto
can.]1086 B 2, conl. cum can. 1013 B 2, sed canonis 1081 § 2
[...0 , Ny o

P ¢ ' '

62. For a representatlve selectlon of sentakﬁé)
based on this distinction, see ibid., 39( 194?& . FIDE~
CICCHI, January 14, 1947, p. 22; 1b1d 40(19 8), c. WYNEN,
November 25, 19 48, ? 4204~ ibid. ? ¢c. CATAZzZO,
April 25, 1949, p 6; ibid. 42(1950 STAFFA, January

1), c. PASQUAZI January 16,

- - *~
-~

13, 1950, 13; 1b1d

1951, p. 3B 1b1d“_lwf1952), c FILIPIAK March 21, 1952,

p. 173. '
l D '

<

A\
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- This makes it possible for a person to grant this rlght to .
~ the Epﬁﬁgéfwhlle yet prop031ng to violate it, or conversely,

: to ﬁulflll 1t

L
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'children."63 Its exclusivity is both positive and negative,

in that one éives this right to the spouse and denies it to
a1l others.’¥ ‘But consent is given to the right to acts and
not necessarily $0 the acts themselves, since marriage can"

exist even when the rlght to sexual act1v1ty is not used.65

r

3
to assume the’ obllgatlon of fldellty while yet intending not

66 : o . o -
The distinction between the will to agssume the ob}i—

gation and the will ' not to fulfill thé obligation'assumed

‘has led to the presumption in Rotal jurisprudence that not

fidelity but only-its exergise 1is excluded in bonum fideil -~

]

'63. For thg&Latin text, see footnote 50. e

.ﬁ «~ 64, SRR unpublished decision, case 66/62, c. EWERS,

pJune 27, 1962: "[...] fidei bonum [...] in mutua Tidelitate
con51st1t quam utraque pars servare tenetur sive p081t1ve,'
quatenus sul corporis usum coniugli tribuere debet, sive
negative, quatenus eundem usum nulll alii potest concedere
[...]", as cited by W.J. TOBIN, "The bonum fidei in Recerit

Rotal Jurisprudénce”, in J, 25(1965) p. 409.

"SRR unpubllshed decision" is used throughout to denoteJ
those Rotal decisions which have not (yet) been published in
extenso in the official collection but have been cited or have
appeared in canonlcal réviews, Or are avallable from other

gources. ;/)

65. St. THOMAS, Supplementum, q. h9, a. 3.

66. SRR Dec.755(1963), e¢. EWERS, June 8, 1963,
p. 460, "Inde, nof sufficit contrahentem sibi proponere
COmpartls ius laedere et fovere in vita conlugall pravas
cum tertia persona consuetudines: violare enim- legltlml
coniugis ius, ildem non est compartem hoc iure privare.

K3

=L
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cases.é? Thus the will to‘:commit adultéry does not invalid-

‘.’
ate marriage,68 unless adultery is expressly reserved, as a .

r ght,69 or unless there ig a refusal to concede the exclu-

sive Pight to fidelity or to assume the obligation of exclu-

sivity.70 The desire to retain.a lover does not irlvalj.c'l-a.‘ce,?1

~, 1

unless this third party is granted a right over the vody . 2

However, this distinction has not{gone unchallenged,

-

both in the Rota and by other canonists. 2 Thus, in his

. 67. A.M. ARENA, "Consenso matrimoniale e giurispru-
denza evolutiva nel tribunale della Sacra Romana Rota”, in
ME, 105(1980), p. 498. Hereafter cited as "Consenso matri-
moniale". o . .

. 68. SRR Dec., 22(1930), c. QUATTROCOLO, May 20, 1930,
p. 284, ' X

_ 69. Ibid., 41(1949), c. STAFFA, August 5, 1949, pv
L61: "Actus positivus voluntatjps, quo contrahens sibl reser-
vat libertatem adulterandi, sdé¥¥;reicit obligationem ipsam
ad fidem coniugalem, sive ad tempus sive in perpetuum eli-
ciatur, matrimonium irritat, quia congensum limitat seu &Us
ipsum excludit"; ibid., 39(1947), c. gIDECICCHI, June 10,
1947, p. 358. .

0. Tbid., 36(1944), c. WYNEN, July 31, 1944, p. 570.
71. Ibid., 24(1932), c. MASSIMI, January 27, 1932,
p. 36; ibid., 31(1939), ¢. WINEN, April 29, 1939, p. 254;
ibid., 32(1940), c. ID., November 23, 1940, p. 838.

72. Ibid., 45(1953),°c. MATTIOLI, October' 30, 1953, 3}

p. 641.

5 ' » S )
. : 73. H. FLATTEN, "Gilt bei c. 1086 B 2 heute noch die
- Unterscheidung von Nichtverpflichtungswillen und Nichter- .
"fullingswillen ?", in 04K, 13(1962), pp. 257-280;. G. OESTERLE,
"Animadversiones in sententiam SRR, diei 23 februvarii, 1951,
coram Staffa", in IDE, 62(1951), pp. 730-750.



FIDELITY AS AN ESSENTIAL ELEMENT ‘OF MARRIAGE 136
L] ' . LR

decision of’ October 30, 1963, De Joriec maintains that the

" distinction dgg;\not reflect the mind of» St. Thomas, who

AN

only wished to differentiate between act and intention.
Furthermore, the distinction is not useful to discover the
truth in bonum fideil cases,'since even the contractants do
not know whether they excluded fhe'obligation of fidelity
or only its fﬁlfillment.74 Some years later, De Jorio
remarked that the distinction is psychologiéally improbadble,
even if it may be logical and comprehensible in law. There-
fore,'based on ordinary human-experiencé, he concludes thaf N
the genefal presumption should be that whdsoever'does‘notn
wish to fulfill an obligation is not normally inclined to-

bind himself to it.’>

<

e

74. SRR'De&., 55(1963), c. DE JORIO, October 30,
1963, p. 718: ..] censemus distinctionem inter inten- 7
tionem non sese Obllgandl et rion implendi fuisse alienam a

‘ mente S. Thomae, qui 1ntent10nem a facto tantummode discre-

vit. Ceterum distinctic inter voluntatem sese non obligandi
et non implendi susceptam obligationem haud est utilis ad
definiendam quaestionem de validitate alicuius matrlmonll

ob exclusum bonum fidei. Nam in casu concreto est fere im- °
possibile decernere utrum contrahentes fidem excluserint in
suis principiis vel in seipsa. Et contrahentes, si verum
dicerent, ordinarie faterl deberent se ignorare utrum ex-

. cluserlnt obllgatlonem servandi fidem an eiusdem adimple-

mentum

75. Ibid., 63(1971), ¢. ID., October 27, 1971, p. 803.
See also J.W.  SERRANOC-RUIZ, TLe droit A la communauté de
vie et d'amour conjugal comme objet de consentement matri-
monial: aspects juridiques et évolution de la jurisprudence
de la Sacrée Rote Romaine", in SC, 10(1976), p. 280: "Il

faudra traiter avec une attentlon croissante la distinction
Hy



FIDELITY AS AN ESSENTIAL ELEMENT OF MARRIAGE 13?

¢. The Prevailing ‘Will to-Marry According to the
Mind of the Church

'Jf The’191? Code decreed ‘that sﬁmple error regarding '.
the essential properties of marriage did not vitiate conseﬁt,
even though it was the cause of the cdntradt.?é This was a
consequence of the presumption that a prévailing intention
to marry according to the will of God and the reduirements
of the Church absorbed any such deficien;ies.?? As.long as
tﬁe spouses intended marriage, even if they did not expli--

citly intend all of its juridical conseguences or grasp 1its

full implications, their marriage was deemed valid.?8

Moreover, since marriage enjoys the favour of the

law,79 error was presumed to be simple, i.e. confined to

parfois_employée trés' haturellement entre le droit et 1'ex-
ercise ou l'abus du droit; car en fonction du pluralisme
[...] la volonté atteint un -tel pouvoir d° autonomie que
seule une éthique: chretlenne bien cara risée pourra ser-
vir de crltere clair a la dlfférenc1at;on "

! 76. {;_(191?}, ¢c. 1084; "simplex error circa matrl—
monii unitatem vel indissolubilitatem aut sacramentalem
dignitatem, etsi det causam contractui, non v1t1at consen-
sum matrimonialem.

77. SRR Dec. 8(1936). 2. WYNEN, July 11, 1936,
pp. 480-481, .

~ 78. For a discussion on this, see 0. FUMAGALLI-
CARULLI,  "Amour conjugal et indissoclubilité dans le congente-
~ment du mariage canonique", in SC, 16{(1982), pp. 220-224

79. €IC(1917), c. 1014: "Matrimonium gaudet favore
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L)

the ‘intellect, and w1thout influence on the will. Thus, .
even those whose marrlage was motlvated by their mistaken
notions regarding its unlty or exclu51v1ty were considered

tc contract validly. Only a positive act of the will exclud-
ing one of the essential elements, and eliciteé at the time

of the wedding, could vitiate consent.co

S

d. The Need for a Positive Act of the Will

Marriage sonsent is an act of the will which embraces
a threefold intention: to contract marriage,:tb bind one-
’ r gelf to its obligations, and to fulffil those og}lgatlons
Consent can therefore be vitiated if a person dellberately

excludes marriage itself (the animus non contrdhendi), re-

fuses to be bound by its obligations (the animus se non

obligandi)} or to fulfill them {the animus non‘implendi).81

The 1917 Code prescribed that such gn invaliddating

exciusion was not to be presumed.82 Although ifs“immediate

h

iuris; quare in dublo standum est pro valore matrimonii,
donec contrarium probetur [...]"

80. Ibid., c. 1086 § 2; for the Latln text, see
foeotnote 50.

81. W.J. DOHENY, Canonical Procedure in Matrimonial
CaséE\ vol. 1: Formal Jud1c1al Procedure, 2nd ed., Milwaukee,
Bruce, 1948, p. 858. ) .

82. CIc(1917), c. 1086 8 1:. "Internus animi consensus
semper praesumltur conformls verbls vel signis in celebrando
matrlmonlo adhibitis.
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source 1s the will itself, an act of the will is considered
to be positive if it is basea on reflection, informed by %
determined and.concréte object, and actually invoked or
perduring at the time of coﬂsent_.S3 It should thus not be
confused with a -mere 1ncllnatlon arlslng from error, uncer~

tainty, habit, or some vague desire. 84

This requirement for a positive act of the will led
jurisprudence to propose that, in order to cause nullity,
the exclusicn.of an essential element of marriage should

have the same force as a condition sine gua non, i.e. one

would rather remain unmarried than to marry without the
exclu31on 85 The courtsg also dlstlngulshed between. an
explicit exclu51on, made at the time of the wedding, and

‘an implicit exclusion, made before the wedding and never

83. Z. GROCHOLEWS&ET De exclusione indissolubilitatis -
ex consensu matrimeriali eiusque probatione: considerationes
Super recentlorES/Sententlas rotales, Neapoli, M. D'Auria,
1973, p. 189. Acdording to L. ORSY, "Matrimonial Consent in
the New Code: Glosyae on Canons 1057, 1095-1103, 1107", in
J, 43(1983), p "The positive here ig not opposed: to
anything negativey it $imply means that the 'act of the will'
is "informed' by fan object. [...] it signifies that the ob-
ject effectively /moves the w1ll and the will actively pur-
sues the object.’

84. Z. GROCHOLEWSKI, op. cit., p. I@o.

85. SRR U@é 1(1949), c. FELICI, October 15, 1949,
Pp. 480-481. .
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revoked.86

-

Whereas an explicit exclusion is always invalidating,
an impliéﬁg-exclusion might not result in nullity if 1t is

so weak as to lose its express characteri “Similarly, if it
were to be reduced to a general, habitual, or inﬁerpretative'“)
intention, or general ideas regarding the essential proper-
ties of marriage, it would not vitiate consent.B7 Some

Rotal decisions thus held that a person accustomed to a

dissolute lifestyle would not think of excluding fidelity,
88 -

since he had no regard for marital obligations.
o ‘\

»

However, the decade immediately preceding the Second
Vatican Council saw aaless rigid application of ‘these prin-
ciples..-While some sentences held that aﬁ intentadﬁ to-
pursue an existing affair somé time‘after marriége was not

per se a solid argument for the exclusion of fidelity,89.

86. Ibid., c. STAFFA, December 22, 1949, PR 562-563;
ibid., 47(1955), c.. HEARD, July 28, 1955, pp. 664-666.

. 87. Ibid., 51(1959), c. SABATTANI, May 29, 1959,
pp. 300-301% ' '

" 88. Tbid., bi(
pp. 562-564;[ ibid., 4
p. 633.

89. Ibid., 48(1957), c. PASQUAZI, April 24, 1956,
pp. 398-399. | S .

c. STAFFA, December 22, 1949,

1949),
9(1957), ¢. HEARD, October 26, 1957,

4,
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others began claimihg that an uninterrupted iiaison‘could be
a sufficient indication thereof.’? Likewise, reserving to
oneself the right to cohmit adultery was subsequently con-
sidered equivalent to placingxa condition égainst'fid 1if ,91
wheresas the person who claimed uﬁﬂettered freedom after mar-.
riage certainly excluded the obligation of ft”icileli“‘t:y.g-2
Similarly, some judges began't? accept the fact that a dis-
solute 1ifestyﬁe provided at least a vehement pregumption

of the exclusion of fidelity,93 especially if the prevalent

will was to marry'with such a 1irn:l”cation.9LP

“This pre-conciliar trend towards more flexibility

in the application of jurisprudential principles in cases

of_the exclusion of fidelity was to continue in the post-

- B . -

conciliar era.

90. Ibid., 55(1963),

lo

' . DE JORIO, October 30, 1963,
p. 720. _

. 91. Ibid., 52(1960), c. PINNA, October 29, 1960,
p. 458. ST .

o 92. Tbid., 49(1957),
Jup3ue. -

o

iD., April 13, 1957, pp-

-

93. Ibid., e¢. FELICI, January 29, 1957, pp. 49-50.
g4, Ibid., 54(1962); gf PINNA, April 14, 1962, p. 151.

‘v
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2. Post—Cpnciliaf Jurisprudence on the bonum fidei

Conciliar teaching on marriage as a communién of : '
life and love, and i%s emphasis on the dignity of‘the-fndifgfffz:i:;r
vidual, greatly influenced post—gonciliar jurisprudgﬂce:
' Thé* tria bona were still considered fundamental in marriage

and had to be mutually given and received, but more attention

was,givenlto the qﬁality of these gifts.‘ Bonum fidei cages
were thus. less often seen in isolation and were closely
linked with other jurisprudential concepts. The following
: wiil now be considered: fidelity as an obligafion distinct
from unity; fidelity and personal capacity: fidelify and
prevailing social attitudéé;'and fidelity within the con-

text of the marital communion of life.

a. Distinguishing.%he bonum fidei from Unity

After De Jorio's decigion of October 30, 1963, Rotal

jurisprudence progressively recognised that the bonum fidei

‘1s not usually denied by giving the right to the body to a
third party, but rather by reservingsto oneself the right
to commit adultery, thus limiting the spouse's right to an

exclusive relationship.95 Whoever rejects the bonum fideil

?

f
- 95. SRR unpublished decision, case 44/77, c. EWERS,
April 6, 1977: "Aliquid detrahitur ob obiecto substantiali
conserisus, non quatenus aliis ius reservatur quod uni

?
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does not so much intend t blnd hlmself to several people
but to free himself from any obllgatlons at all. 96 The
spouse's right to fldellty is perpetual and exclusive,

however, and may nct suffer any festrictions.g?

Jurispr&dence thus gradually rejected the clder
identification of fidelity with the unity of marriage, and
this was confirmed by U. Navarrete in 1977:

It has been said that the right to fidelity
ig included in the property of unity. But
it should be noted that this property per-
tains only to,the unicity of the bond. There-
 fore, only the cne who reserves to himself
the right to have more than one wife (or
husband) in the strictly polygamous sense,
centracts invalidly due to the exclusion
of the property of unity even though not all"
the wives would ‘enjoy those marital rights
in the same degree. The one who actually

< - . - ¢
coniugl competit, sed quatenus eidem coniugi non traditur
ius exclusivum. Quapropter exclusio borti fidei tunc tantum
dirimit matrimonium cum alteruter vel utérque contrahens

' p051t1vo voluntatis actu detrectat comparti tradere exclu-

sivum potestatem sui corpqris—in ordine ad actus coniugales",

‘as cited by A.M. ARENA, "The Jurisprudence of the Sacred

Roman Rota: Its Develcpment and Direction after the Second
Vatican Council", in SC, 12(1978), p. 268. Hereafter cited
as "Jurisprudence". See also his comments on case 39/76,
c. AUGUSTONI, March 17, 1976, and case 117/?6 c. LEFEBVRE,
October 3, 19?6, in ibid., pp. 26 9 270.

96. SRR Dec., 63(1971), ¢. DE JORIO, October 27,
1971, p. 803.

97. Ibid. 60(1968), ¢. BEJAN, January 17, 1968,
pp. 13-14; SRR unpubllshed decision, case 53/76, c. PARI-
SELLA, April 29, 1976, as cited by A.M. ARENA, "Jurisprus
dence", p. 271.

U
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intends to marry only one wife and yet re-

serves to himself the right to commit adul-
.tery or excludes the obligation of conjugal
fidelity also contracts invalidly, but not

because of the exclusion of" the property og
unity since he truly does not exclude it.9

.Fidelity ié thus‘ékcluded when the spouse's right to an ex- |
clusive relationship 1is in any way restricted or denied. It
can no longer be held that one would have to‘be a de facto
polygamist in order to exciude the bonum fidei, nor can it

Y
be presumed that the bonum fidei is rarely harmed.

98. U. NAVARRETE, “De iure", p. 250: "Dixeris forte
ius ad fidelitatem includi in proprietate unitatis. At
notandum est hanc proprietatem dicere tantummodo unicitatem
vinculi. JIdeoque ob exclusam proprietatem unitatis contra-
hit invalide tantummodo qui sibi treservat ius habendi plus
.quam unam uxorem (vel maritum), sensu strictd ‘polygamico,
etlamsi uxores non omnes 1lsdem iuribus eodemgue gradu hono-
ris matrimonii gaudeant. Qui vero intendit unam tantum
habere uxgrem, at sibi reservat ius adulterandi wvel ‘exclu-"
dit obligationem fidelitatis coniugalis, invalide quidem
contrahit, at non ob exclusam proprietatem unitatis, quia
reapse hanc non excludit.™ ‘

0. DI JORIO, loc. cit., p. 231, sums up the position
as follows: "Quoad exclusum bonum fidei, ad nullitatem pro-
vocandam, prospicltur‘'‘satis esse, in praestando consensu,
firmam yoluntatem rem habendi cum tertia persona, quin ne-
.cessarium gquoque sit ut tertia persona voluntate habeatur
gquasl coniunx et iurium coniugalium destinataria una cum
coniuge vel etiam magis quam coniux. Haec novitas autem,
dum ex una parte faciliorum reddit declarationem nullitatis,
ex altera melius collustrat et relevare facit sanctitatem -
coniugili christiani et intentionis puritatem in eodem cow=
iugio contrahendo. ‘Opportune tamen subiungitur voluntatem
foedandl matrimonium non esse confundendam cum praevisione
relapsus ex humana fragilitate, eamdemque voluntatem non
esse credibilem cum multo post matrlmonlum fuerit exsecu-
tioni mandata" (empha81s added).

1
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b. The bonum fidei and Capacity

» -

Recent Rotal Jurisprudence has given cloge attention -

to the pefsonality and the disposition of the c&ntractants_

in bonum fidei cases, to see whether they, were physically - -

or psychologically capable of assuming the obligation of-~-

fidelity.99 A.M. Arena sumg up the Court's'position as

- .
-

follows:

This [incapacity] can arise, not only
from some psychic or psychological anomaly
capable of inducing a grave mental dysfunc- ' -
tion, but even from a mere moral incapacity
"arising from and firmly embedded in daily
habitual action or a vehement instinet in-
tolerant of any restraint" (c. Ewers, April
2, 1977), through which one of the parties
eventually encounters great difficulty to.

-~ obgserve that fidelity which he believes free-
Wi ly to have accepted. Of course, in such ca-
ses one must proceed with great caution to
avoild falling into the quagmire of determi-
nism.100 : |

99. A.M. ARENA, "Cohsenso matrimoniale®, p. 497.
According to J.M. PINTO GOMEZ, "Incapacitas assumendi matri-
monii onera 'jn novo CIC", in Z. GROCHOLEWSKI and V. CARCEL
ORTI (eds.), Dilexit iustitiamy studia in honorem Aurelii
Card. Sabattani, Citta del Vaticano, Libreria Editrice vVati- .
cana, 1984, p. 28, "Psychica incapacitas assumendi bohum
fidei habetur ex parte nupturientis qui, propter suam hyper-
sexualitatem, obligationem fidelitatis servandae: adimplere
non valet, quippe quod ad coeundum cum aliis .personis alte-
rius sexus invincibiliter rapiatur."” ' -

100. A.M. ARENA, "Consenso matrimoniale”, p. 497: "Cid .
non solo pud derivare da una certa anomalia psichica o psi-
cologica che induca una grave disfunzione mentale, ma anche
da mera incapacita morale 'erumpente atque in cute firmata
ex diuturnis vitae agendi habitibus aut vehémenti instintu
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The incapacity to assume the obligation of fidelity

thus resides within the individual.'s perSOnality, but nedd -~

-

not necessarlly be caused by psychlc anomalies. A habitual
—
way of life, which could be culturally condltlonedf can be

so deeply rooted that a person becomes unable to assume that

obligation to an exclusive relationship whiCh the bonum

- fidei demands. ‘This leads Arena to conciude-

Thus in some way the problem pqsed by the
doctrine of the need of a positive act of the
will or a "conditio. mente retenta" has been
solved or rather overcome by going into the.
area of the personallty of the person con-
cerned, which is then seen, by its constitu-
tion, education and habits of behaviour that

. have beceme second nature, to be essentially”
unable to assume' the obligation of fidelity.101

c. The bonum fidel and Social Attitudes

&

Besides renderlng a person unable to assume the obli-

* gation of fidelity, his habitual - way of life can also be

" so mlstaken regardang the essentlal obllgatlons of Chrlstlan

marriage. that it moves him to exclude ‘them from his consent

. Recent Rotal ‘jurisprudence regards such deep rooted and

cuiusvis cohibitionis intolerante' (sent. 2 aprlle 1977, c.
Ewers) per la enorme difficolta eventualmente incontrata da
una delle parti ad osservare quella fedelta che libramente
deva di avere accettato. Naturalmente -in questi casi si
eve procedere con estrema cautela ad evitare che si possa

cadere nel laccl del determlnlsmo."
&

101. ID., "Jurisprudence", p. 276.
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erroneous views of marriage as "mentalities” which influence

marital consent if the individual makes them his own.

A

R.A. Kenyon 1dent1f1es four such attltudes which the
102

a divorce mentallty, in " which knowledge of the 1ndlssolu—’_f\\“\4

}
hE)

blllty of marriagels lacklng and thus 1mpllc1tly excluded; 103

a quid- pro quo mentallty, in Whlch knowledge of the mutuallty .

of self ~giving %E,absent 10“ an 1nf1dellty mentality, in

‘ whlch knowledge of the €xclus v1ty of marrlage is lacking
and thus" 1mpi/o1tly llmlted/éi excluded 105. “and a contra-

. riage-is ‘misunderstoocd.

cepj;ve mentallty, in which the progreatlve nature of mar-

106

- 102. R.A. KENYON, "The Nature and Nullity of Matri-.
monral Consent: Arguments Based upon Primary Sources", in
14(1980), pp. 128-129.

103. SRR Dec., 60(1968), c. EWERS, May 18, 1968{

pp.. 346-347.

~ 104. Ibid. 61(1969). c. ANNE, Februery 25, 1969, o
- pp. 175-185. - ‘ '

105 Accordlng to R.A. KENYON, loc. ¢it., such a
mentallty exists, although he could flnd no explicit mention
of it in Rotal gsentences. It is mentioned by T.P. DOYLE,
loc. cit., pp..24-31; R.A. STRICL, "Uberlegungen zur Unitas
matrimonii und exclusio boni fidei", in AKK, 106(1963), pp-
132-141. In the Bantu context with which we are concerned,
one would call this the "infidelity mentality" when speaklng
of women, whereas it would be the eguivalent of the "polyg-
amous mentality" where men are concerned

_ 106. SRR Dec., 56(1964), c. BRENNAN, March 5, 1964,
pp. 163:164; Lbider, 55(1963), c. SABBATANL, March 22, 1963,
pp. 197-211. 7
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Discussing the infidelity mentality. Kenyon explaing: .

An "infidelity mentality” is to be distin-
guished from simulation contra bonum fidei in
that the latter includes the double concept of
first knowing and externally manifesting con-
sent to the exclusive right, yet internally
withholding the same. 1In the case of "infi- ~
delity mentality" this basic knowledge is . - :
wanting or perverted Eéyan ignorance or. error.107

A "mentality” thus embraces the non-assumption of obligations,
caused\byxsfroneous opinions which influence the will of

the indi=idual .

L o~—a . . ' & . | ' -
' ‘. .. 1. Exclusien and Non-Assumption : _

-

w . .
The peréon'who iS'iﬁfluenbed by an ihfidelify mental-

ity is con§idered to refr;in from assuminé_the obligatian
.of fide%}ty, ?afher than from rejecting it explicitly. This
is not ide;tical to’ the traditional conce?t of exclusion by.

a positive act of the will. A.M. Arena clearly links it to

prevai&}ng social attitudes and the individual's personal

-

7 »

. 107 NR.A. KENYON, loc. cit., pPp. 128-129. See also
. J. BERNHARD, "Réflexion sur la "dynamique' de 1'engagement
matrimonial en droit canonifjue", in RDC, 27(1977), p. 297:
. "L'exclusion positive requiert la coénnaissance explicite
des qualités essentielles du mariage refusées [...] or,
une telle connaissance explicite risque actuellement de
faire défaut, sans que pour autant le consentement consi-
déré dans son contenu positif corresponde au minimum
d'engagement requis." ‘ :
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To the non-giving of the right there cor-
responds the non- assuming of the obligation of
fidelity, but jurisprudence more often favéurs
the latter formulation because it is psycho-

‘logfically clearer and/or because socially we
{ve in a society that tends less and less to
¢ to assume binding obligations and/or
because in many cases there is also an evident
inability to bind oneselr.108

w

" R. Brown argues that the exclusion of the bonum fidei .

should be demonstrated oy'reference £o canon 1086 8§ 2, where--
as the non- assumptlon of the obllgatlon is better referred

to canon 1081 § 2. 109 He contends that both are examples

of 51mulatlon, one ‘0b exclusionem and the other ob non-.

inclusionem and concludes

.] the case under the heading of non-
1nc1u81on would be properly.described as an
allegation of nulllty on the grounds of a
substantial defect in the object of consent. 110

Q:; 108. A.M. ARENA, :gégfgg?ﬁhence", p. 270.

109. R. BROWN, "Simulation versus Lack of Commitment",
in SC, 14(1980), pp. 335-345; ID "Non-Inclusion: A Form .
of Simulation?", 'in CLSA Proc. 19?9}~Agp 1-11. -

110. R. BROWN, "Simulation versus Lack of Commltment“
p. 345. See also J. BERNHARD, loc. cit., p. 297: "Ce qui
fait la nullité, cela peut etre egalement - en dehors d'une
exclusion positive d'un bien essentiel - la défectuosité
du consentement matrimonial, cansidéré dans son contenu
positif. Le mariage est alors valide ou non, selon que
ce contenu correspond ou non au minimum 4° engagement re-
quis pour qu'il y ait objectivement un vrai mariage au <f/::>‘

regard de 1'Eglise.” ) '
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+

-

The questlon is .therefore not to discover what the
person excluded from consent, but rather what was included
in it: was it or was it not directed towards marrlage as .
defined by law'> In this regard P. Hayoit con51ders that
due to the fact that people's ideas are so dlfferent; it
is not sufficient to call an agreement "marriage™ for-it
to be truly a Christian'marriage.lll Since, people who give
Iimited or fictitious consent’ to marriage‘really intend a
pseudo-marriage, one should seek to determine what they
positively intend rather than what tbey'éxclude fpdﬁ their
consent. 1% In other words, the will to marry is not some-
thing negative but pésitive, unless a particular circum- -
stance causes a 11m1tat10n or restrlctlon 113 J. Bernhard
thus argues that, since people marry according to their
own conception of marriage,

_ Reference must be made to sociological reali-

ties and the ideas prevalent in various pla-

ces, or even more to the concrete circumstan-

ces of each case, rather than to a presump- .

tion. Indeed, in- judging the validity of a

marriage the problem is not just to know

what the person has excluded from consent,

but one should consider what was positively

included in it. Marital consent is normally
and essentially an adhesion and assent,

111. P. HAYOIT, loc. cit., p. 564
112. Ibid., pp. 568-570.
<% .

v~ 113. Ibid., p. 571.

Ir
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rather than a denial or exclusion.114

In this light, séveral Ro@al senténces.have judged
that a person's iﬂébility to see 'fidelity “as the Church sees
it, or a feeliﬁg of intolerance towards such a-restrictioh,
can iead“to_its positive exclusion.'l5 on the other hand,
r:fhe foreknowledge that one might commit adultery due to human

frallty does not invalidate consent.116

ii. The Influence

\

Rotal jurisprudence)regé%din he influence of error

on the will of the contractant has evolved to the point that
6 W
“some commentators now feel that simple error which does not

influence the will is no longer to be,presumed.117 'fkstead,

114. J. BERNHARD, loc. cit., p. 296: "Plutdt qu'a
une présomption, c'est au réalitas sociologiques et aux
idées regues darstel lieu ou dans tel milieu, mieux encore
dux circonstances concrétes de chaque cas qu'on doit se
réferer.  Bien plus, lorsqu'il s'agit d'évaluer la valeur
d'un mariage, le probléme n'est pas uniquement de savoir ce
que le sujet a exclu de son consentement, la guestion prin-
cipale est d'examiner ce qu'il y a positivemotgt inclus. .
Le consentement matrimonial est essentiellemerit et normale-
ment une adhésion, un assentiment, et non pas un refus, une’
exclusion." See also P. HAYOIT, loc. cit., pp. 571-574.

: _ 115. SRR Dec., 64(1972), ¢. POMPEDDA, January 21,
1972, pp. 25-26.

116. For réferences to the most recent Rotal senfeni
ces in this regard, see A.M. ARENA, "Consenso matrimoniale”,
p. 499. . :

117. D.E. FELLHAUER, "The Exclusion of Indissolubi-
lity: 01d Principles and New Jurisprudence", in SC, 9(1975),

v
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the unity of ‘man's cognitive and volitional faculties pre-

.Suppose the 0pposite}118-

Some Rotal sentences ackriowledge that error can be
so much a part of the person's personality that he cannot
act otherwise, and therefore his vitiated will is the cause
of the nulllt& 119 Deep conv1ct10ns become like a second

nature and can constltute at least an 1mp1101t 1ntent10n

pp. 1052133 (Hereafter cited as "The Exclu51on") L. G WRENN,
"A New Condition Limiting Marriage", in J, 3&(19?&), DPp.
292-315; Z. GROCHOLEWSKI, "Der positive W1llensakt als
Ursache der Ehenichti kelt nach can. 1101 E 2 des neuen
Kodex"™, 1n RDC, 34( 19%@), pp. 118-139.

118. Having studied in detail the relationship of
intellect and will in Thomistic philosophy and in empirical
psychology (pp. 108-118), D.E. FELLHAUER, "The Exclusion",

p. 117, observes: "The act of consenting is internal, un-
ocbservable, and often impossible to pinpoint. Philosophi-
cally, consent.is an 'act', caused 'effectively' by man's -
faculty of wiil, and caused flnally by the intellect.
Psychologically, consent is a 'process' involving, begides
volition itself, beliefs, judgments, feelings, and a -
variety of other factors.™ .

According to L. ORSY, loe. ¢it., p. 52, "[...] there
is an on-going 1nterplay between ideas and actlons, between
" the knowledge stored in the mind and the movements of the
will [... which] is so intense that our attitudes and act-
iong are continuously. (some would say infallibly) influenceg
by the knowledge stored in our memory whether we are con-
scious or not- of such interplay. T¥hat ,subconscious metiva-
tion is the real driving force of‘many ‘of- our actlons i8 -
not a theory any more; it is a proven .fact.”

119. SRR Dec., 46(1954), . 'FELICT, July 13,. 1954
. 616 ibid., 49(1 95?), c. , December 17, 1957, p. 8&4.
f K .

- , ) B
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against one of the “bona of marrlage,120 and therefore a
person's attitudes, 0p1n10ns and habits must be closely

scrutlnlsed 121

Where the error itself is not 1nva11dat1ng,
even a slight ocecasion £En lead to the placing of a positive-
-;ptentlon, for a habltuel 1ntent10n can easily become an
actual or vf%tuai'intention, and a partial presumption exists
| that such error did in fact 1nfluence the will. 122 Deeply
held erroneous conv1ct10ns overturn the presumptlon that
people wish to enter marriage as God intends it,123 espe-
cially in non-Catholic c1}l1:1.1res.1_21‘L Moreover, it should
not be preshmed that'peepléfeo'not'wish to apply their

erroneous convictions to their own marriage.l25

Commenting on the development of the understanding

120. Ibid., 48(1956), c. FILIPIAK, March 23, 1956,
pPp. 256-257. : . -

121.‘Ibid-, 53(1961),
Pp. 94-96.

‘ 122, Ibld., 56(1964), c. SABATTANT, December 11,
- 1964, pp. 926-932. -

123. Ibid., 60(1968), c. EWERS, May.18, 1968,
pp. M444-Ls1, " :

lo

. FIORE, July 14, 1961,

124, SRR unpublishead decision, ¢. FAGIOLO, June 8,
1968, in IDE, 79,2 (1968), pp. 2?8 280, .

125. SRR Dec., 63(1971), c. POMPEDDA, January 23,
1971, pp. 53-54. )
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of the influence of error upon the will, R. Brown observes:

. £...] jurisprudence has been extremely
© Aingenious in progressing from the older con-

cept of non-invalidating "simple error" to a
twofold concept of error which (assuming the
necessary proof) does invalidate;. to the doc-
trine and nature of an implicit exclugion
which was seen later as equivalent to an ex-
plicit exclusion; and the masterful explana-
tion of the implicit act of exclusion being
contained as the indirect object of an ex-
plicit act of the will.l26

iii. The Positive Act of the Will

Basing his conclusions upon a $tudy of Rotal juris-

‘ prudence on.the exclusion of the bonum sgcramenti in the

1960s, Z. Grocholewski argues that tﬁe Rota has come to
distinguish many different kinds of positive acts of the
will, any one of which can cause the nullity of marriage.
The act of the will can thus be actual (elicited at the
time of the wedding) or virtual (pre-existing but not re-
voked at the time of the wedding). It can also bé explicit
(directly intending its object) or implicit (directly ih—
tendiﬁg something in which its object is contained). Ewven

its. manifestation can be either explicit or implicit.lz?

126. R. BROWN, "Non-Inclusion: A Form of Simulation?",

127. %Z. GROCHOLEWSKI, op. cit., pp. 1zg7191.

[3
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The positive act of the will which aims at a spe-
cific purpose can therefore be extrémely elugive. Ii can
arise from long-established views, constantly_and deePly
felt, and need not be élicited in a single moﬁent of timé,
nor does it have to ﬁanifest itseif directly and expli-

128 According to D.E. Fellhauer, it would thus seem

citly.
reasonable to infer for practical purposes

[...] that a person's actions in important

affaire, when consistent with his ideas,

background and past behaviour, usually arise

from an actual, even if elusiveé and less o .
than fully conscious, volitional pro%ﬁss.
To look upon such a process as less fhan a
"positive act of the will" would appear to-
be unrealistic [...]129

He then i&entifies three Qays in which such a positive act
of the will can manifest itself: a known obligation may be
rejected and the opposite intended; or, while ignorant of

lthe obligafion, the opposite may be explicitly intended;

or, one can simply consent to marry according to one's own

. . 0
erronecus understanding of marr1age.13

Applying these principles to fidelity, T.P. Doyle

notes that conjugal fidelity is being questioned, qualified

128. SRR‘Dec., 63(1971), c. POMPEDDA, January 23,
19?13 Pp - 53’5‘5' . . : - f

129. D.E. FELLHAUER, "The Exclusion", p. 128.

130. Ibid.
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“'orzeven rejected by many in their search for personal freedom

and self-fulfillment.'3! He feels that the contemporary
high iﬁc%dence of ‘marital infidelity is a hedonistic and
immature means to reinforce a self-questioned masculine or
‘Teminine identity. This is based upon the fundamental error
that marital behaviour and the marital'relationship depend

totally upon the will of the spouses themselves. He then

#
concludes that

[...] it is less a question of invincible
ignorance based on non-substantial error and

more one of a wide-spread: ignorance error
as to the nature of marital fidelity?af’j‘ﬂ\\X
Jurisprudential development in this di
rection must take cognisance of the possibi-~
lity that a person may enter marriage on the
condition that he or she has the right to
extra-marital relationships accompanied by
varying degrees of emotional involvement, as

long as the relationshig promotes growth and
does not harm anyone.13

- d. The bonum fidei ang the consortium vitae

>

There is an intimate connection between conjugal

-love, the banum fidei, and the communion of life.lBu

. 131. T.P. DOYLE, loc. cit., pp. 24-31.
I

132. Ibid., p. 29. o

133. Ibid., p. 31. : R

134%. ID., op. cit., pp. 558-587.
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According‘to U. Navarrete, the communion of life sténds for
marriage itself with all its rights and obligationé, and in-
cludes both the communion of bodies and the communion of
souls.l35 The former embraces the exclusive and permanent
right over ﬁhe body for generative acts, while the latter
can be better described aé~the.right to the mutuum adiu-
torium which embfacqs the needs of the spouses at all

levelg of their existendei{Bé

Conjugal lé%e, seen primarily as an act of the will,
should be human, total, exclusive, obiative,and unifying,
and is constitutive of the marital covenant-iB? It is the
fidelity démanded in Christian marriage-which sustains this
mafita} commupity.l38-.Howeverr while conjugal acts are a
part of the communion of life, they do not e;haust its
meaning. The ri;:i\¥q\fhe communion df life thﬁ; canmnot
be:reducéd to the right to sexual activity ar sexual exclu-

sivity only, just as the bonum fidei has always implied

: 135. U. NAVARRETE, "De iure", p. 269. This has sub-
sequently been incorporated into the 1983 Code, see CIC(1983),
c. 1055 8 1: "Matrimoniale foedus, quo vir ed mulier inter
se totius v1tae consortium constituunt [...]"

136. U. NAVARRETEyﬁ"De iure", pp. 266-269

13? PAUL VI; Encytlical Letter, Humanae, Vitae, July
6, 1968, in AAS, 60(1968),,n. 9, P 486-487.

. 138. CONCILIUM VATIQANUM II, Gaudium et §pes, n. HB
PD - 1067 1069 '

R SR
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™~ ~

o .

obligations which go beyo%p the merely‘sexual.139 Never-
W
theless, intended violations of the ‘obligation of fidelity

by regular or occasional facts of adultery diminish the -

spouse's right to the mutuum adiutorium, and as such are

a denial of the right to the communion of life.luo

; ¥

Accordingly, there is a new-emphasis on the content

off the bonum fidei and, in ‘the view of C. Murtagh, the recent

.insistence on the consortium vitae is valuable, for it

N
[...] calls attention to certain values of
marriage not adequately expressed in the tra-
ditional,: restricted view of the three bona
L[...]. The transmission of the bona of mar-
riage 'is still seen as basically necessary

to a true marriage, but attention is drawn

to the quality of the giving, and to the qua-
lity of the gift [...J]. The bona are seen -
as necessary to the establishment of the con-
sortium vitae [...]. Treating the three bona
in a minimal sense led jurisprudence up a
blind alley from which Vatican II -has ex-
tracted it ang led it back to a fuller view
of marriage.l%1 '

Oncé again the emphasis falls on the positive contentmpf‘the
mutual donation of the spouses, rather than on an examination
of what they sought to exclude from it.  Does their-self-

giving contain all the necessary elements which.make -it

\ .
1139.\Ibid.; PIUS XI, Casti Connubii, pp. 547-548."

1¢e\;$,PJ DOYLE, loc. cit., pp. 32-39. v
141, X, MURTAGH, "The Jurisprudential Approach to
“the consor?iam vitae" #~in SC, 9(1975), p.-323. "

\

o~
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constitutive of Ghristian marfiage? In this regard, J.M.
Serrano-Ruiz has gaid: A

[...] from.the perspective of consent as
gift and acceptance of self, and the analy31s.
of the interpersonal relatlonshlp which lies
at the foundation of this consent, the sin- _
cerity of the marrlage is destlned to play an
Important role in nullity ‘cases dealt with
under the heading of simulation. 142

It is thus in the area of the consortium vitae ﬁhat canon-

|
ists see much promlse of future developments regardlng the

bonum fidel. However, while the sincerity of the marital °

. . bl
commitment 1is basic to an equitable assessment of a pos-

sible excfﬁsiOn of one of the bona, A.M. Arena ﬁas'pointed
. : . !
out that the bonum fidei remains linked to the sexual di-

.
- |
|
i

menSion of marriage, for

.] until now, Rotal Jurlsprudence has'
st0pped short of considering a break in com-
munication between couples as constituting
a serious indication of the exclusion of the
"bogum fidei". Such a conclusion would be
clear if greater value were placed on com-
munication or rather the external communion ,
of actﬁally llVlng together under the same , - .
roof.

i42. J.M. SERRANO-RUIZ, loc. cit., p. 294: "[...] a
partlr des perspectlves du consentement comme don et accep-
tation de goi, et de 1l'analyse de la relation 1nterperson-
nelle qul est a la base de ce méme.consentement, la sincérité
du mariage est appelee a jouer un ro e\lmportant dans les

s cas de nulllte de marlage sous le chef de 51mulat10n "

143. A.M. ARENA, "Jurisprudence", p. 278;
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3. The 1983 Code of Canon Law, B ‘>/¥

The new Code of Canon Law has conflrmed much of the,
development whlcéztook E&ace in matrlmonlal Jurlsprudence
during the post con0111ar years. However, the follow1ng
points will'probab;y_COntihue to infiuence jurispruden%ial _

advances regarding the bonum fidei: the object of consent,

its content, and the objéqi/éf'exclusion; - : A
a. The Object of Consent - |

.' . - . h | /// . |

The 1917 Code saw marriage as a contract‘in/Which

g /
the mutual begtowal by the -spouses of the 1us in cq;pus144

was prlmarlly geared to the procreatlon of chlldren and
’secondarlly‘tp the good of the spouses themselves.145 The
1983 Code considers marriagé as a covenant by which the
spouses coﬁstitute a_partneféhip'bf the whole of life,
ordered to their_owﬁ_good'and the generation éné;nurturing

146

of children which requires the mutual giving and

L
144, CIC(1917), c. 10818 2, see note 350.

145. Ibid., c. 1013 §.1 #Matrimonii finis primarius
+est procreatio a atque educatio prolis; secundarius mutuum
adlutorlum et remedium concuplscentlae."

146. CIC(1983), c. 1055 § 1: "Matrimoniale foedus,
quo vir et mulier inter se totius vitae consortium consti- .

tuunt, indole sua naturall ad bonum coniugum atque ad prolis
generationem et educationem ordinatum [...]" -~

- \<§§>

%
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accepling of themselves.147 . . s

' Aooording-to U. Navarrete, this means .that whereas
tﬁ; old -law saw the object of consent as the right to the ”
body which 1mplled the spouses themselves, the new law has
reversed the order’ and regards the spouses themselves as

the formal.object

consenj, yhile the conjugal acts in
148

" which they engage aré\included by implication. Navar-

ignity of the spouses means

that they cannot be reduced to mere'objects to be exdhsnged,

) however;[snd-thﬁt'they thus mutually bestow and accept one

t .

) ” " - ' N + -
another in those acts which are most expressive of their

A\ . : . : o
self-giving. These are not limited to sexual acts alone,
but include all the elements which together make up the

partnershlp of the whole of life. 149 -

I ‘ . *

However, whereas the old law spoke of the perpetual

and exnluslve rlght over the body upon whlch the Jurlspru—
dence on the bonum Tidei was based, 150 the new law does not

% \ .

-
%

14? Ibld 4 C. 1057 §.2; "Consensus matrimonialis est
actus voluntatis, quo vir et muller foedere irrevocabili sese

~mutuo tradunt et accipiunt ad cOnstltuendum matrlmonlum

"

148, “U. NAVARRETE, "De iure", p. 138.
149, Ibid., pp. 138-139
150. @(1917), c. 1081-§ 2; see note 50.

"o
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make’ expllc1t reference to the exclusive nature of the
151 It is only in the canons

on the effects of marriage that the 1983-Code.mentions ex-
plicitly that a valid marriage results in a bond "which by
its very natere is perperual and exelusive,"15 - and’ which
binds both spouses equaily "in those things which pertain
to the partnershlp of conjugal life. w153 Exclusiyity is
therefore essential- to Christian marrlage, and the spouses

must be w1111ng to enter into such a relatlonshlp for

their marriage to be valid.

L2
—

Moreover, the new Code describes as the essential’
elements of maFriage whatever is included in the corisortium
.v1tae which by its nature ig ordered to, the good of the

quysesuand of thelr offsprlng.15a Prec1sely what lSGln—

'fcluded in the consortlum vitge is not specified, but Pope

John Paul II has referred toc the need for Jurlsprudence to

elaborate on-this generic formulation and to determine

L]

N 151, cIC(1983), c. 1057 8 2, see note 147.

152, Ibld c. 1134: "Ex valido matrimonioc enascitur
inter coniuges v1nculum natura sua perpetuum et exclu51vum

... . o _ .

153. Ibid., c. 1135: "Utrique-coniugi aequum of fi-
cium et’ 1ua est ad ea quae pertinent ad consortium vitae -
coniugalis.'

[ ¥

154, Ibid., c. 1055 § 1, see noke 146.

S
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more'closely what these elements mighq be.j‘s.5 What;is certain
is that the mutual self-giving of the épouses must be'togal
'and exclusive, otherwige the paftnership codld not embrace
the whole of life. Canon 1055 wili tRus be'pertinent in

bonum fidei cases, especially where the non—assumptibn of

exclusivity is alleged. ' ‘ ) l

b. The Content of Consent - o ' (‘

v
'

The congent by whicy marriage comes into being refers'
both to the inferna; will of each spouse anq to the butual
agreement between them to establish marr:’n.age.'156 Si%ce
Christian.marriage is described as a partnership of fhe

. . » .
whole of 1ife, however, the spouses must consent to marriage

as it is in itself,_rather than to any personal image they-

S . . . 157
may have of %ﬁ. Otherwlise, they marry invalidly.

Their consent can thus be defectiyve in one of two !

-

ways: due to the’non—inblusion of an essential element, if

their understanding of marriage does not embrace any one

. .
. - . LI

" 155. JOHN PAUL IT, Addgess to the Roman Rota, Janui}y
265 1984, "The Tagk of the Church Trlbunal" in Orlglns, -
13(1983 1984), p. 585. '

156. CIC(1983), c. 1057 8 2, see note 147.

' 157. R. BROWN, "Simulation versus Lack of Commitment"”,
pp. 341-345. ) ,

q ¢
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the essential properties or elements. required by law;

or due to the exclusion of an essential element, if they

intentionally exclude it.158

-~ It should be noted, however,
that only® those who have been properly instructed as to the
nature.of Christian marriage seem likely to make such a

conscious exclusion. Those whose instruction was defective

.or non-existent could in fact fail to include the neces-

" Essen,

+
T

~
sary élement.159

.Therefore, the level of personal knowledge of the
nature of Christian marriage, and preparation for matrimony,
will become increasingly lmportant in marriage jurisprudence,

especially in mission territories. 1In a pluralistic

158. CIC(1983), c. 1055 B 1, see note 146; c. 1056:
"Esgentiales matrimonll proprietates sunt unitas et indis-
solubilitas [...]; e. 1057 8 2, see note 147; c. 1101 8 2:
"At si alterutra vel utraQue pars Positivo voluntatid actu
excludat matrimonium ipsum vel matrimonii essentialé aliquod
elegentum, vel essentialem aliquam’ proprletatem. 1nva11de
contkaghit."

. LUDICKE, Ehereohtr CIC, canones 1055—1165,
gefus, 1983, p. 101: "Nur darn kommt eine Ehe zu-
stande, wenn sie gewollt wird. Tazu reicht es aus, die Ehe
pauschal sc zu wollen, wie die Kirche sie lehrt. [...] Der
Inhalt des Ehevertrages ist durch die Schopfungsordnung und
die Welsung Gottes vorgegeben und unabdingbar. Jede wesent-
liche Abweichung des Ehewillens von diesem Inhalt ist des-
wegen gleichbedeutend mit dem Erstreben von etwas anderem,
das nicht Ehe ist. Es 11egt daher keIn Wille zu der Ehe
vor, wie sielist. In diésem sinne kann man auch In Fallen
der Partialsimulation sowohl von mangelhaftem als auch van
mangelndem Ehewilien sprechen " -

f \?J

A -
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|
society, only a well- deflned and- personallsed Chrlstlan
ethic will enable spouses to embrace all the necessary lel-l
gé ) . ; gations of Christian marrlage as required by law. 160 i
" ¢. The Object of Exclusion |
The 1917 Code spoke of the exclusion of the right to
. sexuai,agts, and the draft versions of the hes X aw main.
tained.this‘tefminolqu regarding the =.ﬁ}1;:;;n of the giégj
%o the elements constitutive ofs i f""z:};:nunion of 1ife.161
' : orm, the 1983 Code omits any _
Accordlng to the Code Com-
. was done to remove tﬁe‘amblgultles of the |

‘ +
et "the right to those things which essentially con-
_,a—"””glltute the communion of life," because these essentlal

elements cannot in any case be determined in detail in

Code of law. Thus the Commission specified that the mat&er

© 160, Ji M,,;SERRANO RUIZ, loc. cit., p. 280; P. HAYDIT,
loc. oit. y PD . 557 -575. . '

vd
1617 CIC(191?), c. 1086 § 2, see note 50; Communifk

. catlones. 3(1971), pp. 75-76; lbld v 9(1977), pp. 375-375;
. Relatio; p. 257.

162. CIC(1983), . 1101 8 2, ‘see note’ 158 For a
“discussion of this questlon, sée G. ROBINSON, "Unresolve

Questions in the Theology of Marriage", in I, 43(1983),
.pp. 90-92. _ .

163. Relatio, pp. 257-258. e
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dhould be left in the hands of-doctrine and jurisprudence
163 ' |

4

’

However, since the Commission was sen51t1ve to the

h

implicagtions of the dlstlnctlon between ius and usus juris

regarding the_consortlum v1tae,-1t is only logical that the

* ~same should hold true for the bonum fidei, which is clearly

. an importaht element of tﬁe marital communion of life. One

can thus expect that the rigid appllcatlon ‘of the dlstlnctlon

.f

between ius and gﬁus iuris will fall into desuetude for the
bonum fidei as well. 164 As has been noted, jurisprudence
has already shown a willingness to see uninterrupted'or
frequent transgressions of the bonum fidei as indicative of

a limitation of a spouse's right to an exclusive relation-

ship.

l

164. M. LOPEZ ALARCON, "La exclugidn del bonum fidei

a la luz de la Jurlsﬁrudencia y del Concilio Vatiesano II";
09, commenting upon a sentence contra

bonum fidei, coram Ewers, February 28, 1970, observes: "
no podra defenderse que no -consta la nulldad porque el c0n—
yuge solamente tenga el propOSlto de adulterar, o porgue
solamente se pruebe el comportdmiento adulferinc antes
después del matrimonio. Tampoco se contard con apoyo 6??5
sosteneér la distincidn éntre el denecho y su ejerciclioj
*pues la infidelidad amcrosa eg mis grave e. insidiosa en
el segundo caso™ (emphasis added). - oo _ a

[
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CANONICAL APPLICATIONS

éoncluding this irjvestigation into the necessity. of
rT?'J'f'@lelity in Christian marriage, it would sem that the 'fol-
- lowing should ¥é kept in'mind when assessing the\vali&ity
%fjany;mafriage under thé heading of‘ the bonum fidei:‘
1. The bonum fidel is one of the juridically essen-
tial elements of Christign marriage, without which marriage

cannot be celebrated validly.

2.- The bbnum.fidei pertains to the exclusiﬁity of

1

» the marital relationship; and by implicatien also to the
- [ I . ‘
unity of Christian marri%ge

3. The-bonum fide{ is closely linked to marriage

e e e

[

itself, to the consortium totius vitae, and to the bonum
N |

coniugum, for it is one of their sustaining elements. ///
4. As an obligation, the bonum fidel is equally
binding on both spouses,|and as a correspénding right it

does not permit of any limitation of time or persons.

2
]

5. Prevailing soc]al or culfurél\attitudés could so

influence an individual thd? he refrains from including the
bonum fidei.in his.marital 'consent. 1In such a case, his

- ] <. ' ;
gstrongly-held but erronecus opinion of the nature of Christ-

ian merriage could ledad to the nonnassumptionqu the obli--
| . '
gation of fidelity and the concomitant non-granting of

_the. spouse's right jfo pkLlusivity.;HThis would have to be

' . ' Y
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' verified . in each inStahce.

6. The bonum fidei can. also be.limited-by the con-
scious exclusion of the obligation of fidelity, or of the
spouse's right to an exclusive relationship, eithér‘at the
time of conseht.of by an Qarliér and unrevoked intention.

7. Frequent infringements of the bonum fidei during
marriage, .while not per se indicative of an exclusion, may
create a vehement presumption thereof. 1In some "t¢ases,
ho&ever, they could be iﬁ&icatIVe of an incapacity of‘
assuming the obligation of fidelity.

8. In positive terms, the bonum fidei thus refers
_to the free acceptance by both spouses of a sexually’ex—
clu51ve relationship which demands a total and uncogdl—
tlonal surrender of self, in order to constitute Christian

marriage.




CHAPTER FOUR

-

PROCESSING BONUM FIDEI CASES

There ig widespread unanimity among canonists that

it is very difficult to prove the exclusion of the bonum -

fidei, 50 much so that it is reputedly "the last grounds an

N

advocate would ever chéqse."l Even the Auditors-at the Rota,
while maintaining that proof is possible, generally refer to
the difficult nature of such pr&of in the in iure section of
their‘sentences. fhe fact that moest bénum fidel cases are
judged under multiple heads similarly indicates a sense of
uncertainty, a-seeming lack of confidence in alleging an
intention against-fidéiity as the sole basis for nullity.

W.A. Schumdcher expresses this unease succinctly when he. asks:

How ‘often is a plea for a finding of nul-
lity entered on an allegation of the exclusion
of marital fidelity ?. Is this rarity because
people do not, in fact, so vitiate thelr mari-
tal consent by thus contracting, or is it be-
cause our own understanding of the matter has
not been pursued to the point where we feel
comfortable and adequate in pursuilng such an
investigation and reaching'moral certitude
regarding such ‘an allegation ?2

b

The crux of the matter is precisely the necessity of

>

reaching m?fal certainty regarding the exclusion of fidelity.

-

*

1. G. ROBINSON, "Unresolved Questions im the Theol-

_ogy of Marriage", in J, 43(1983), p. 90.

.

2. W. SCHUMACHER, "The Importance of Interpersonal
Relations in Marriage", in’'SC, 10(1976), p. 105:

a
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Most negative decisions on this ground arfge-fpém the judges'
inability to establish such certainty regarding the fact of
exclusion, in the face of the respondent's assertions . to

the con_trary.3 However, there seems to be no real reason .
why the excélusion of fidelity should be.mCre aifficult tol
prové than the exclusion of the other bona of marriage. The
At Jf‘exclusion is an-internal act ‘of the will in all cases,
the existence of which neeés to be established with moral
certainty by the application of acceptable juridical prin—l

ciples of proof.

The jurisprﬁdence of fhe Roman Rota is considered

more authoritative than that of local tribunals. Because

of its pre-eminence and normat{zg/ﬁ%aracter, this chapter

will llmlt 1tseFj to an examination of what Rotal Jurlspru—

dence, considers constltutlve of proof, rather than examining

the\aprlsprudence of local trkﬁﬂﬁals. Thus, hav;ng estab-

lished what the Rota sees as the purpose of the investiga-
'tibn, we will pgpceed with a discussion of the necessify
‘of proof, its various Eiemgnts and their respective value,
“and the difficulties that must bve overcéme.r Baged upon
this official fouﬁdation, the seconﬁ ﬁaré of the‘chapter .
wil%‘then seek to apply these ﬁrinciples.to bonum fidei

«

3. T.P. DOYLE, "A New Look at the bonum fidei®, in
SC, 12(1978), p. 18. —
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cases in the African context as set out in chapters one

Ny

i and two.

A. ELEMENTS OF.PROOF IN ROTAL’JURISPRUDENCE

For a préper-evaluationﬁqf the various eleﬁénts which
constitute proof in Rotal jurisprudence, it is necessary to -
establish clearly what the Rota considers as the purpose of
a matrimonial invesfigatiqh.. An appreciafion of this pur-
pose makes it ﬁﬁssible to assign each elemqnt‘i%é pfoper

function in the process.

1. The Purpose of the Enquiry

The-trué_purpose of any judicial enquiry into mar-
riagsiis'to éstablish'the truth regarding the marriage
bond: did it come intc béﬁng or ﬁo”c"‘l‘L Rotalﬁﬁfrlsprudence fa\_///”\
thus cautlons that a truly obgectlve approach is necessary s
judges should be nelther for nor against the marrlage;5

they should carefully consider all the facts, words.and

-

4 Z2: G HOLEWSKZI, De exclusione 1ndlssolub111tatls
x_consensu matrifoniali eiusque probatione: considerationes o
super recentliores sententlas rotales, Neapoll, M. -D'Auria,
1973, PP 147-148. :

5. SER Dec , 61(1969), c. ABBO, July 3, 1969, p. 705:
"“[...] iudicis investigationis finis non est pro vinculo
aut contra vinculum agere, sed rei veritatem dumtaxat in-

qulrere, sive pro vinculo sive contra vinculum haec sit."
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actions of the case, and not only those which might favour

ﬁullity;6 they ‘should consider only what actually did happen,

c :
" and not speculate on what could or should have happeped.7

’ B L] ‘ot ‘
Similarly, a sentence of nullity shouldsnot be regarde S
. - . ’ ¢
a means to reward the virtuous or to punieh the guilty.8

8

L N R "
a. The Objective of the Investigation o d‘:>

Besides its general purpose, the principal objective

of each individual matrimonial investigation is to reach a

verdict on the possible invaiidity of a given marriage,

based on the alleged grounds.9 Thus, in.bonum fidei cases,

'the exclusion of the spouse's right to fidelify or the

exclusion of the individuai's obligation to exclusivity ’//’K:

10

must be proven. This involves proving the existence of

6. Ibid. _
== .
7. Ibid., 58(1966), c. BRENNAN July 1, 1966, p. 489: °
"Nec iudicls est definire quid potuerl accidere aut quid' -
gere voluerit contrahens, verum tantummodo, quid de facto
evenerit aut contrahere voluerit.”

8. Ibid., 61(1969), c. ABBO, July 3, 1969, p. 705
R sententla matrimonii nullltatem edicens numquam con-
smderanda est dquasi meritum praemium bonis persolvendum,
megls denegandum."

¥

9. Z. GRYCHOLEWSKI, op. ci © D ﬂm. g. . |
SRR Dge., 6#(19?2). c. POMPEDDA, February 16, L9?2,_

ol 10}~ "Fldel bonum excluditur ubi alteruter vel u;erque

contrahens positive respuit obligationem ad. fig¥¥lititem ser--

vandam, seu non(aséumit eiusmodi obligationem;¥nec necesse |
: . | .

-

‘ _ . o 7
- o v \
' 7 N ’ ! ) - -

‘ -l ) ///’—N\\\\\ |
< ' . ' T TN
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-
a poSitiée act of the will, firm&y)piaced and applied to
one's own'marriage.l% As explained in chapter!three. there
ake four kinds of po;itive.acts-that can lea& tb invalidity:
actual (elicited at the timelof_the wedding), virtual (pre—'
dating the wedding buf not revoked), e;piicit (; directly

~willed exclusion), and implicit.(an indirectly willed exclu-
- . B t .

sion, by non-inclusion or non-assum tion). '
Y P r

a A1l othe?.dbjectiyes in matrimonial inve%tigations,

" such as avrighing the credibility of witnessés, exahining
the arguments for invalidity, or evaluating the%circum— |
stanCes.surrouﬁding the wedding, are subsiqgaryito this

principal. objective ,and should help in its-achlevement:12

_ _ ¢
est ut contrahens ius in suum corpus tertiae personae tradere
statuat, cum sufficiat ut ipse elusmodi jus detrectet exclu-
sivum traderi alteri contrahenti, seu facultatem sibimet
servet adulterandi." , .
See also ibid., 65(1973), c. ID., October 16, 1973,
p. 649: "Insimul insuper cum agitur.de bono fideil attendendum
est potissimum et essentialiter ad contrahendi ratiortem nu-
bentls erga alterum comiugem; aliquid scilicet detrahitur ab
gbiecto substantiali consensus, per se, non quia aliis ius
reservatur quod unice coniugi competit, sed quia eidem con-
lugl ius exclusivum non tribuitur. Ideo, saltem in abstracto,
bonum figel ab uno contrahente exciudi potest etiam quin
ipse positive cogitet de adulterio patrando seu dpehzabenda
concubina instar coniugis; sufficit, e contra, positiva vo-
luntas non tradendi alteri parti ius exclusivum in proprium
-corpus.” . ' ™

11. Z. GROCHOLEWSKI, op. cit., p. 149,
12. Ibid., pp. 50.

/
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‘cultural and religious dlver51ty or deflflent instruction.

-should therefore not be used.

! PROCESSING BONUM FIDEI CASES . S 17k

'\“:;g‘ Anné has painted out that each investigation differs.
il

rém all others. He thus calls for an existeﬁtial approach

to the examination of each individual's intentions, to

;aeValuate the strength of his erroneous opinions, his person-

ality, as well as all circumstances surrounding the marriage;

! e ‘\ ! - - . - - 13 )
these always reveal something which distinguishes one case

bfrom.anotheru13’ ) l '3‘.

e
According to Abbo, recourse should not be had to

hypotheses dr general opinions which hardly touch the truth

of the case, nor shou%d principles cor lofty arguments be -

used whigh are not direc%ly applicable due'to people’s

He feels that unnecessary exceptlons, dlstlnctlonsﬁ‘ﬁénex—

planations could be unhelpful- to the case in question.:and
1k s

13. SRR Dec. 61(1969), c. ANNE, May 6, 1969, p- 440
"Consideretur oportet contrahentis 1ntqnt10 in sua exsisten-
tla, Pro unoquoque casu, singulari. ipsa-vis erronea
opinionis, ipsa contrahentis, ut dlcltu , ‘personalitas, omnia,
demum, matrimonii contrahendi adiuncta, sive antecedentia,
sive concomltantla, semper -demonstrant aliquid' singulare, gquo. .
gagus sub iudicio ab omni alio casu 1n nonnullis dlstlngultur "

1#. Ibid., ¢. ABBO, July 3, 1969, P. ?05 "[.. ] ca-.
vendum est ne [...] recursus fiat ad omnia genera opiniabilium

- seu hypotheticarum explanationum, quae tamen-rei veritatem

minime tangunt aut etiam ad principia, vel summe rationabi-
lia, quae, sive ob religionis vel culturae diversitatem ® -
sive.ob personarum minus rectam institutionem, cum casu

particulari de quo forte-agitur nullum nexum habent.” .

. } . . .
- 3 vy " )
. .
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. .

Citing unpublished decisions of Anné and Rogers,

Z. %ﬁﬂgholewskl 'adds that care should be tdken to see that
judicial argumentatlon not be dlvorced from reality, or that
the investigation not be merely a mechanlcal appllcatlon of
15

procedural_ruloa- Indeed, accoxﬁiﬁg to Pope Pius XII,

such rules are not ends in themselves, but only means to

. L o= S . . - -
an end, i.e. obtalning moral certainty in a given case. 16

'b. The Procedure of the investigation

The investigation pursues its oﬁjectivp by gathering
_proofs. These are obtained by the examination of the decla-
rations of the person who is alleged to have excluded the

bonum fidel, the depositioné of the other party and wit-

nesses, documents relative to the case, and the testimony

of experts (where necessary).

A

According to Z. Grocholewski, the declarations and
depbsitions themselves reveal the existence of an exclusion,
whereas the judge comes to this'knowledge bf examining fhese
statements. He concludés therefore that the enquiry is it-

self an indirect element of proof, since it enableg the
, .

15. 7. GROCHOLEWSKI, op. cit., p. 151.

' 16. PIUS XII, Address to the Roman Rota, October 1,
1942, "Moral Certltude Especially in Marrlage Cases", in
ciD, 3, p. 609. g
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judge to reach moral certainty.17
R 2. The Necessity of Proof

The 1983 Code specifies in canon 1526 § 1, that the
person who alleges the nullity of marriage should substanti-

ate his claims.18 However, Canon Law acknowledges that
<

- A

positive proof cannot always be secured, and thus calls
upon the help of presumptions in its quest for truth. _It

is therefore necessary to discuss the nature of presumptions

and their juridical consequences.
a. Presumptions

The Code deals with presumptions in its section
regarding proof, and thus considers them as constituting
proof, or at least as éapable of leading to proof. Accord-
ing to cangh 1584, a preSumptiﬁﬁ is "a probable conjecture

about an uncertain matter.">? By definition then, 1t is .

17. 2. GROCHOLEWSKI, op. cit., p. 164: "[...] schema
elementorum probantium dlstlngultur a schemate peragendl
"ingquisitionem iudicialem eo quod in prim¢ indicantur ea
quae exclusionem probant, in altero autem simpliciter media
"guibus pervenitur ad cognitionem illorum. Haec media - si
de tota constructione probationis exclusae [...] e consensu
cogitemus - etliam sub categoria 'probantium' collocanda
sunt: ea enim serviunt ad probanda elementa quae sua ex
'pﬁfte ipsam probaht exclusionem.”

18. CIC(1983), c. 1526 § 1: _."Onus probandi incumbit
el qui asserit.” ‘

19. Ibid., c. 1584: "Praesumptio est rei incertae

Py
R
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not absolute certalnty, but a probablllty which could be
overturned by confrary proof The, same ‘canon spe01f1es thaf
some presumptions are establlshed by law and-are. called

praesumptlones ‘iuris,. whlle others are formulated by the

Judge and are called praesumptiones hominis.

. ~ i% Presumptions of Law
. A\

The GCode contains two presumptions of law which must

. be kept In mind in marriage nullity cases due.to defective

consent: canon 1060 specifies that a marriage is presumed

- valid until ﬁroof of the contrary . is established, and canon’

1101 8 1 presumes that internal consent conforms to its

20

external manifestation. Begsldes these presumptions of

law, Rotal judgef also call upon a very general presumption,

variously described as a presumption of natural law, of law,
§ . .
or of jurisprudence, according to which all people are con-

: : s 2 s e
sidered to intend entering marriage as a natural institu-

tion established by God and endowed with his laws.2t

LT

probabilis coniectura; eaque alia est iuris; quae ab ipsa
lege- statuitur; alia hominis, quae a iudice conicitur.”

20. Ibid., c¢. 1060: "Matrimohium gaudet favore iuris;
gquare in dublo standum est pro valore matrlmonll, donec
contrarium probetur." C. 1101 8§ 1: "Internug animi consen-
sus praesumitur conformls verbis vel signis in celebrando
matrimonio adhibitis.

21. 7. GROCHOLEWSKI, op. cit., pp. 1&4-1&5: “Praeterea
- cum de defectu consensus ex lure naturali, sicut nostro in
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- While there seems to be a tehd@hcy to move away from
22

the latter pfésumption,

sible nullity of marriage must not only remember the above
1Y — .

presumptions,” but ;EEH% to establish convincing arguments

any investigation into the pos-

) -with which to-overturn them. This is necessary, since “canon

1526 § 2 prescribes that a presumption of law does not need

-

.prbdf,-wﬁile canon 1585 absolves the person who has a favour-

able legal presumption on his side from the burden of proof.<-
. > Lo , :

LR
“

. oL TE .
casu, agatur - valet ppaesumptio magis generalis a ilurispru-
dentia rotali adhibifa,-'iuxta quam homines existimantur ma-

" trimonium contrahére velle-prout est institutum iuris natu-

ralis- geu prout est-a Ded Creatore conditum suisque legibus
instructum', ideogue unum et indissolubile; matrimonium enim
'natuka sdia omnibus heminibus destinatur, ac proinde naturae
lure non facile vitiatur matrimonialis consensus.'"

<« According-tp the author, Rotal judges have described
this presumptior as "praesumptio iurisprudentiae" (Anné,
June 27, 1970), "praesumptio communis" (Anné, April 29, 1969),
"praesumptio iuris" (Ewers, July 22, 1968; Rogers, October 31,
1966; Bonet, April 8, 1963; Filipiak, January 27, 1961), or
"praesumptio de iure naturali” (Rogers, October 31, 1966).

22. Ibid., p. 145: "Animadvertitur tamen hanc prae-'-
sumptionem generalem non semper aequali vi invocari posse,

idecque ‘'‘prudenter applicetur oportet.'" See also SRR Dec.,
61(1969), c. ANNE, May 6, 1969, p. 440: "In multis regioni~
bus [...] sparsa est doctrina erronea de matrimonii rescin-

dibilitate. At vero, in hisce casgibus invocari potest, debi-
tis tamen cum cautelis, praesumptio intentionis contrahendi
matrimonium prout est institutio ipsius naturae, seu cum
essentialibus suls proprietatibus.”

23. CIC(19835, c. 1526 § 2: "Non indigent probatione:

" 1. quae ab ipsa lege .praesumuntur [...]"

C. 15844 "Qui habet pro se iuris praesumptionem,
liberatur ab onere probandi, quod recidit in partem ad-
versam."

i
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5
.It should be remembered, however, that according to §\\\—““
Pope Pius XII, presumptions of law éerve to remind the judge
that he must keep an open mind and maintain a prudent doubt
regarding any allegations of nullify.z4 ;Tﬂe Pope thus
teaches that presumﬁtiqns are not intended to be prejudiciaf
to the truth.25 Legal presumptions should therefore not -

be given absolute value, for they cede to more weighty T

praesumptiones hominis.
ii. Human Presumptions

Presumptions formulated by a judge are called humén
presumptions. According to canon 1586, -the judge shoulld.hotQ
formulate ‘human presumptions unless they are based upg -_
~ certain and determined facts dire {V*?§I5%35‘¥6*¥ﬁ;/22ntr0—
ver;f226 Therefore, uncertaln equivocal facts fegarding
‘the possible exclusion of fidelitx‘are insufficient to over-
‘turn the presumptions of 1aw.2? The questioﬁ thus arises

whether it is possible for -a human presumption to result in

3

24, PIUS XII, loc. cit., p. 609.

25. Ibid., p. 607. _

26, CIC(1983), c. 1586: "Praesumptiories, quae non
statuuntur a 1ure, ludex ne coniciat, nisi ex facto certo

et determinato, quod cum eo, de quo controversia est, di-
recte cochaereat."”

27..2. GROCHOLEWSKI, op. cit., p. 157.
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LY

sufficient certitude to réverse the presumptions of 1éw,

especially in cases where an internal act of ‘the will is

concerned.

El

t
According to L.G. Wrenn, human ?resumptions are of -
three kinds: vehement presumptions, which constitute fﬁll -
proof and xesult in certainty - they are thus closer to
jurisprudential interpr?ﬁationsland %Y&<sze than probable
conjectﬁre (e.g. findipng a man and a woman naked in bed
*leads to a vehement presumption of intercourse); grave pre-

sumptions, which are regarded as semifull precof and resul%

in probability - they are thus closest to the-canonical

definition of a probable conjecture regarding an uncertainty
(e.g. leaving a house of ill repute in thé early morning
hours leads to a grave presumption of intercqurse); and
light presumptions, which are regarded as indicqtions only
and do not constitute proof at all - they could be described
as circumstantial evidence regarding important but minor
incidents éapéblg of clarifying the caéé {e.g. an encounter
between a man and a woman in a public place only indicates

that they met one another).28

.

28. L.G. WRENN, Annulments, 4th ed, rev., Washington,
D.C., CLSA, 1983, p. 123. E

e
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- In an earlier work, R. ﬁaz_points out that the closen
the connection between the unknown fact and the indication,
the stronger the human presumption becomes, especially if
experience shbws that the one'ofteﬁ follows the other. He
thus holds for grave, a presumption based upon an indication

gquite closely connected with the unknown fact, while he b

- -

considers a presump¢ioﬁ véhement, if the indication and the

unknown fact are very closely.connected.29

,While‘there ié general agreement among canonists
regarding the tripartite division of human presumption, the
same cannot be said regarding the value of each‘kiﬁd of
prgéumption. Wrenn conside:s thaf grave presumptiong ére
éufficient_to constitute proof, since they are closest: to

the Code's definition of presumptions and are therefore

4

29. R. NAZ (ed.), Tralité de droit canon;gue, 2nd ed.
rev., Paris, Letouzey et Ané, 1954, vol. L4, p. 293: "L'in-
dlCE grave a un rapport assez étroit avec 1e fait 1nconnu,
ou on 1e rencontre frequemment dans des faits de méme nature
[...]."L'indice grave crée plus qu'un soupgon, il produit une
presomptlon forte, violenta, vehemens. L'lndice trés grave
a un rapport trés étroit avec le fait inconnu, on le rencon-
tre habituellement dans des faits de méme nature [...] un tel
indice incline presque 1rr651st1blement l'esprit a conclure,
il crée une presomptlon tres fortez tres grave, gravissima,
violentissima. La présomption légere n'a pas de valeur pro-
bante pdrce qu'elle est fondée sur des indices insuffigants.
La presomptlon grave fournit un commencement de preuve et si
d'autres présomptions, d'autres 'indices, la déposition d'un

smoin, le serment supplet01re, la fortifient, elle peut *°
y alre preuve entiére [...]. La présomption tres rave falt
$preuve entiére dans les affalres contentieuses, sl rien ne
‘la renverse [...]"
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-

classified as proofs themselves.2° Grocholewski holds a'
sumptions are necessary for full proef, since only such pre-
sumptions can provide the moral certainty which is exclusive
of positive doubt and is therefore able to overturn the pre-

sumptions of law favouring the marriage.31

To some extent it is a problem of semantics, and for
this reason Naz warns that one cannot categorise human pre-
sumptions all that easily, for what to one judge seems

grave may well seem vehement to another.32 What seemg im-

portant to us, is that the legislator.accords both legal and

human presumptions the same status: they are both prdbabie
cénjectures about an uncertain matter. The only juridical
difference between them ;s that presumptioné of law do not
have to be demonstrated, whefeas human presumptions do.
Judges must therefore beware from according presumpfions of

law a more absolute value than that envisaged by the \

30. L.G. WRENN, op. cit., pp. 124-127.
31, 7. GROCHOLEWSKI, op. cit., pp. 180-181.

32.°R. NAZ, op. cit., p. 293: "[...] la réalité ne se
laisse pas alsement compartlmenter. tel Juge egtimera 51mple—
ment grave indice qul produira chez un autre une présomp-
tion trés fopte; il ¥ a cependant plus qu'une nuance entre
1'indice leéger et 1l'indice tres grave, entre la présomption
légere et la présomption trés forte. Ces dlstlnctlons ont -
donc leur utilité-a titre d'indication.”
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legislator himgelf. _
iii. Presumptions of Jurisprudence

Although the Code acknowledges only two kinds of
presumptions, it should be noted that jurisprudence seems
to héve created a new kind of presumption that touches upon

both these categories. This is sometimes referred to as a

jurisprudential principle, but is better described as a

'presumption of jurisprudence.

Rotal jurisprudence shows many examples-in‘which.the
judge formulates a general human presumption founded uﬁon
the legal presumption that mafriage enjoys the favour of the
law. Thus in bonum fidel cases, jurisprudence has formulated
presumpfions to the effect thét, unless the contrary is
proven, an adulterer does not wish to\graﬁt a third party
a right over his body;33 or that he does not exclude the
right to fidelity but only its.use;Bq or that his error re-
mained in ‘the mind and did not infiuence his will;35 or
that those who marry in Church do so as all Christians do.36

¥

p 33. SRR Dec., 57(1965}, c¢. ROGERS, December 20, 1965;
p. 967.

34. SRR unpublished decision, c. PINTO, March 19,
1978, in EIC, 35(1978), pp. 249-252.

35. Ibid.
36. Ibid.
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. Because these general presumptions favoured the .
validity of marriage, they-hafe been treated as presumptions

of law which did not need proof, even though they were for-
. Cl’ .

mulated by the judge himself. The onus fell on the plaintiff

in a marriégg;case foldisgrove them, which meant that he not
only had to pvérturp the presuﬁed validity oflthe marriage
itself but the presumed non—existencé of his chosen grounds
of huliity as well’ It could be argued'%haf this situation

contributed to:the scarcity of affirmative decisions in

bonum fidel cases.

-

Presumptions of jurisprudence could thus be described

as general presumptiéns favouring the marriage, but formu-

lated according to a historically conditioned insight into
the common human experience. However, this experience is
itself historical and can change, especlally where the Church

hag come to embrace a multiplicity of societies and cultures.

Thus Rotal judges havé recently begun to reverse this pro- —_——

-

cess, and now sometimes speak in a general sense of the

~ L]

existence of a “partial" presumption against these tradi-

tional presumptions of jurisprudence, e.g. in non-Catholic
culturgg\{here ig a partial presumption that people do not

wish to marry according to the mind of the Church;2’ the

37. SRR unpublished decision, ¢. FAGIOLO, June 8,
1968, in IDE, 79,2(1968), pp. 278-280. -
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L]

'.@éepép the error, the stronger the p;esumption favouring in-
'valiaityﬁjg the person who knows the truth and vet perseveres
in disregard;hé'it cannot be presﬁped\to marry és Christians
do;39 or; the,ﬁérson who offends égﬁfns% the bonum fidei

cannot be presumed to want to increase hi obligatioﬁé‘: ‘
‘ r ¢ )
towards a-third party.uOV ‘ v\“,///s- ' : .

-
A

L. de Luca describes the process aé fdllows:

[:..] it came to be realized that the unli-
L mited application of the presumption of the ge-
neral intention of doing what the Church does
- by everybody who celebrates canonical marriage,
1ls simply not sustainable, particularly regard-
ing people who Tive in certain cultural, spir-
itual and social contexts. [...] It is antici-
pated that jurisprudence will now give more
and more attention to what is really going on
in the souls of the spouses and to a softening

of the diﬁhotbmy between the intellect and
the will.®1

-

The general nature of these jurisprudential presdmptions

must thus be acknowledge?i‘and they should be applied with

38. SRR Dec., 63(1971), c. POMPEDDA, January 23, 1971,
pp. 53-54.

39. Ibid., 64(1972), c. PINTO, November 6, 1972,
pp. 673-675. c - '

40. Ibid., 6B(1971), c. DE JORIO, October 27, 1971,
p. 803..

i

. 41, L. DE LUCA, "The New Law on Marriage", in CON- -
SOCIATIO INTERNATIONALIS STUDIO IURIS CANONICI PROMOVENDO,
The New Code of Canon Law: Papers Presented to the Fifth
International Congress, August 19-26, 198L, Ottawa, sSaint
Paul University, 198L, pp. 288-289.




PROCESSING BONUM FIDEI CASES . - 186

great caution, -for like ali presumptions they aIIQW\pﬁégf

i

to the confrary. ) . _J-
» .

]
i

b. Moral Certainty | _ .

™

A B
According to Z. Grocholweski, some Rotal expressipns

regarding the kind of proof ngcessary for an affirmativve
¢ detision in matrimonial cases seem to demand absolute cer-

.tainty. They speak of “conclusive arguments", "certain and

exclisifve off all doubt", "unequivocal", "unariswerable", “al-
' ' o ' U2

. " ( . e - L)
1o { of no anbiguity", "exclusive of positiye doubt".
¥

He 1s cbnvinced that they,err'by excess, for P0pe-PiUS XII

indicated that the moral certainty necessary and-

uffigient for the rendering of a ‘judgment should be exclu-
R ’

"Qell—founded or reasonable doubt" and yet allow for
the "absolute possibility of 'the._‘i?ontrary".u'3 The Pontiff
found it unreasonable to demand absolute certainty which is
SOmetimeé humanly unattainéble but, on the other hapd, he

& ' X .
.. 'warns that mere probability is unacceptable as a basis for

judgment.uu. ‘ .

4
- -

Pius XII explained that moral certainfy must be based
™~
»
42. For references to Rotal sentences, see Z. GROCHO-
LEWSKI, op. <it., pp.-157-158. .
k3. PIUS XII, loc. cit., p. 607.
L4i, Ibid.

bl
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on'objective reasons: the sum-total of proofs and indioa—
'tlons must point to an objective ‘fact which is the source
from which they spring. 45 The Judge must therefore exercise
great care in evaluatlng the elements of proof . contained in

the depositions placed before him.
3. The Elements of Proof .

Rotal judges consider it difficult to find direct

k]

proof vf an internal act of the will, such as the, exclusion

of the bonum fidei. However, they'seem to be generally in
agreemeot that it can be obtained.46 Sabattani thus considers
that direct proof can oe found in those things which d;rectly
indicate the existence of-an internal act of the will, while

indirect proof arises from the manifestation of something

. else which indicates the existence of such an act:u? For

45. Ibid., p. 608.

46. For a dissenting opinion, see SRR Dec. 58(1966),
c. FIORE, May 16 1966, p. 309: "[...] probatio ii1ius actus
ex natura rei numquam fieri potest dlreote itaque fieri
oportet indirecte, critice, iudiciarie, seu per examen
aliarum entltatum - verborum, actionem, morum, institutio-
nis et ingenii. nupturientis - quae actum elicitum fuisse
revelant et suadent." :

47, Ibid., c. SABATTANI, July 9, 1966 p. 550: "Act
positivus, quo bonum [...] exclusum fuerit expresse, pro
batur directe: o1 Omnlbus mediis quae de voluntate
turientis dlrecte fldem faciant; indirecte [...] o
elementis ex quibus eadem voluntas conllcltur "

AN
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"o
. Pompedda, th judielal or extra-judicial éonfeséion 6f_the_
‘person who eicluded is direct proof, as are the'dépositions
of the spouse and witnesses, as well as available documents.
He oonsiders that indigept proof arises from the circum-
stances surrounding thé.marriage, ile. antecedent, conco—l
mifant, and subsequent to the wedding.u'8 To this, Palazzini

adds the character of the perébn who excludes, as well as

the motive for the exclusion.49

In his decision of January 18, 1968, Abbo examined

—_

the distinction between_dlrect and indirect proof at some

length, and cited R. Decottignies as follows:

48. Ibid., 64(1972), c. POMPEDDA, January 2 1972,
p. 26: "[...] simulatio invicte probanda est, sive %x con-
fesgione partium, ex tegtium depositionibus, ex documentis
forte exsistentibus. Quae omnia probationem directam, guam
dicimus, constituunt, sive indirecte ex confluentia adiunc-

torum quae matr{monio antecesserunt yei illud comitata et .
subsecuta sunt. }

49. Ibid., 62(1970), g. PALAZZINI,‘Oqtbber'za, 1970,

p. 971. . -
7. GROCHOLEWSKI, op. cit., pp. 169-170, offers a more
nuanced approach to the division between direct and indirect
proof when he says: "[...] nos consideramus confession r-
tis excludentis, tum 1ud1c1alem tum extra1ud1c1alem, utiele-
- menta directe exclusionem probantia; exclu51onls¢vero causam
et alias matrimonii circumstantias uti elementa, guae ex=
clusionem indirecte probant. Depositiones autem partium et [ .
testium ac documenta necnon peritias habemus uti media qui- 5
bus ad cognitionem elementorum exclusionem, sive directe - =
sive indirecte, probantium - prout casus ferat - pervenitur.”
Whilé this positionkseems more logical to us, we re-
tain the Rotal view of the distinection in this.chapter, since
thelr practice is to some extent normative.

o o ’ o | -
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‘The difference between direct and indirect
proof appears if one examines the basis of
their prohative force. The probative force of
direct proof arises solely from its veracity.
Anglo-Saxons call it testimonial evidence.

-The judge must evaluate the assertion, but
once it is found to be true no further intel-
lectual work remains to be done. Proof is had
ex re ipsa. On the other hand, indirect proof
Ts achieved through indications. On the other
side of the Channel they call it circumstan-
tial evidence. These indications are not
proofs. in themselves since they are not in-
tended to be such. It is the reasoning, the
presumption of the Magistrate which gives them
a certain probative value. Proof 1s thus to
some extent the work of the judge. This ig
illustrated by saying that the proof is made

_ by human presumption.

Abbo therefore concludes that the distinction does not imply
a hierarchy of probative value, as if direct proof were al-=

ways better than ‘indirect proof. The distinction basically

. 50. R. DECOTTIGNIES, Les présomptions en droit privé,
Paris, Librairie Générale de Droit et de Jurisprudence, 1950,

 p. 19: "La différence entre preuve directe et preuve indi-

recte apparait [...] si 1l'on.examine le fondement de -leur
force probante. Celle de la/ preuve directe tient uniquement
% la véracité de 1'assertion qu'elle contient. C'est une

testimonial evidence, disent les auteurs anglo-saxons. Le

juge peut apprécler cette assertion; mais une foig gqu'elle
est reconnue exacte, 11 n'a plus aucune opération intellec-
tuelle & effectuer. La preuve est falte ex re ipsa. - La.
preuve indirecte au contraire se fait par indices. C'est
une circumstantial evidence, dit-on outre-Manche. Ces in-

"dices ne font. nullement preuve par eux-mémes, puisqu'ils

n'ont pas été constitués 3 cette fin. C'est le raisonnement,
la présomption du magistrat, gui leur confere: une certaine -
valeur probante. La preuve est alors dans une certaine me-
sure 1l'oeuvre du juge. Pour marquer cette idée, on .dit gque
ia preuve est faite 'par présomptions du fait de 1'homme'",
as ecited in SRR Dec., 60(1968), c: ABBO, January 18, 1968,

pp. 24-25.
B | ’“\\\///
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indicated the way in which moral certainty is re%iied.51
He also argues that the certainty obtained from direct proof
is not necessarily considered safer than that obtainéd through '

indirect proof, and that it does not indicate ‘the diffe ence

between objeétive and subjective proof.52

Rotal jurisprudence thus considers the declarations
of the spouses and the depositions of the witnesses as
elements of direct proof. The elements of indirect proof

-

are the circumstances surrounding the marriage, the character

of the person who éxciuded, and the cause or motive for the

exclusion. These will now be considered individually.
a. Direct Proof

i. The Declarations of the Spouses

The most important element of direct proof is the

judicial confession or the extra—judiéial declaration of the
S _ )

: 51. SRR Dec., 61(1969), c. ABBO, February 6, 1969,
p. 139: "[.. p;obatlones dlstInguentes in directas et in-
directas, minime intendimus hierarchiam valoris inter eas
constabilire, qua51 priores, semper firmiorem, alterae‘vero
semper minorem in iludice certitudinem glgnant Distinctio
haec essentialiter modum seu rationum tantum resplclt qua

- pervenitur ad certltudlnem assequendam. "

52. Ibid.: "Quin etiam neque semper neque necessarjio
certitudo per probatlonem directam inducta tutior censenda
st quam certitudo probatione indirecta hausta. [...] Nec
distinctio illa [...] tendit ad discernendas probatlones, 4
qua51 allae oblectlvae aliae sublectlvae sint.":
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person who excluded 53 It is judiecial or extra- Jud101al,
dependlng ori whether it was madé before an eccle51astlcal
judge or noi:.sl'L While most Rd%al judges_consider‘the ju-
didial confession as highly desirable,>’ others prefer an

extra-judicial declaration made tempore non suspecto.®

-

The confession ig considered the basis of all proof
since the persoﬁ who excluded is generaily the only one who
knows of his internal act.®’ However, due to the fact that
marriage cases concern the public good, 58-the law specifies
that a confession is not sufficient to constitute full proof

and must be corroborated by witnesses and the c1rcumstances

-

53. Ibid., c. BEJAN, Aprll 23, 1969, p. 397: "Ad
probationem quo quod attinet, in ‘qualibet specie simulationis
consensus, ingquirendum imprimis venit confe531o simulantis,
attenta nihilominus eius veracitatis nota."

5%. €IC(1983), c. 1535: "Assertio de aliqlio facto,
scripto vel ore, coram iudice competenti, ab aliqua parte
circa ipsam iudicii materiam, sive sponte sive iudice inter-
rogante, contra se peracta, est confessio ludlClallS "

55. SRR Dec. , 64(1972), c. EWERS, April 19, 1972, p.
180; ibid., ¢. POZzI, May 13, 1972, p- 286 SRR unpubllshed
decision, c. PARISELLA October 15, 1981, in ME, 109{(1984),
p. 223.

56. SRR Dec., 62(19?0), c¢. POMPEDDA, December 19,
19?0é p- 1190; ibid., 65(1973), ¢. PINTO, April 9, 1973
p. 360.

Ibi

A

57 +» 61(1969), c. DE JORIO, February 26, 1969,
p. 206. . ‘

58. Ibid., 64(1972), c. EWERS, April 19, 1972, p. 180.



PROCESSING BONUM FIDEI CASES 192

of the case.59 A confession should therefore not just be
taken at face value, but must be assessed to see what the
gtone,'images-and words mean, how they fit the "facts of tﬁe
case, and how they reveal the thodghts and inclinatiops of
their author.60 The words must be serutinised for passion,
truth, ekaggeration, éontradiction, and credibility to see
whether they can lead to full proof.61 What the person who
excluded omits 6r‘dares not say may be even more important

62

“than his affirmaticons or denials.

If the judicial confession or an extra-judicial de-

claration is lacking, its absence can be overcome if the

facts and circumstances reveal the intention to exclude.é_3

59. CIC(1983), c. 1536 § 2: "In causis autem quae re-
spiciunt bonum publicum, confessio iudicialls et partium
declarationes, quae non sint confessiones, vim probandi ha-
bere possunt, a iudice aestimandam una cum ceteris causae
adiunctis, at vis plenae probationis ipsis tribul nequi,
nisi alia accedant elementa quae eas omnino corroborent."

. 60. SRR Dec., 64(1972), c¢. POZZI, May 13, 1972,
p. 286 .

61. Ibid., c. EWERS, April 19, 1972, pp. 180-181.

: 62. Ibid., 58(1966), c. PALAZZINI, July 26, 1966,
p. 664:'[.7.] immo praecipue, ex iis quee tacuit callide,
omisit, vel impugnare non ausus est, horum quidem momentum
non advertens. Quae omnia si debita attentione comparen-
tur cum certis actibus indubiae significationis, intentio,
in abditis cordis occultata, vel ipso auctore nolente, non
difficulter prodibit.™ :

63. Ibid., 57(1965), c. EWERS, May 22, 1965, p. 432:
"[...] deficlente confessione iudiecall, nulla extraiudicali
declaratione extante voluntatis simulantis, nemini licet
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Should the respondent deny the allegations, proof is still
possible but becomes more difficult,®¥ and if he subsequently
admits to thg'exclusion, the judge should treat his change

of heart with circumspection.§5

’

According te Ewers, the spouse's testimony is the

queen of all proofs if it is supported by the testimony of
66 . "

all the witnesses.

matrimonii nullitatem declarare ex aequivocis factis vel
verbls praenuptialibus aut ex agendi ratione contrahentis
post Initas nuptias. Indicia etenim et praesumptiones istis -
in causis corroborare possunt alias probationes, dummedo &
tamen neque leves neque dublae significationis sint."

See also ibid., 64(1972), c. ID., October 14, 1972,
p. 540: "Reapse difficultas adest probandi animum simulandi,
ubi desunt declarationes explicitae sive iudicialis sive
extraiudiciales. Attamen, potiusquam ad verba, ad facta
univoca et certe probata iudex in eiusmodi caudis oportet
attendat. Ceterum, potissimum ad evincendam simulationem
admittuntur indicia, coniecturae et/praesumptiones= immo
deficiente directa probatione, cumque agatur de actu interno,
asserta simulatio probari valet ronnisi praesumptionibus.”

64. Ibid., 63(1971), c. ID., February 13, 197%, p. '
122: "Nec simulantis denegatio peremptoriam difficultatem
constituit"; SRR unpublished decision, c. PARISELLA,
October 15, 1981, in ME, 109(1984), p. 223.

65. SRR Dec., 45(1953), c¢. MATTIOLI, October 30,
1953, p. 6LE. '

66. Ibid., 64(1972), c. EWERS, October 14, 1972,
p. 180: "[...] si coniugum depositioni suffragatur con-
formis depositio omnium testium, tunc habetur regina pro-
Dbationum."

<7
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ii. The Depositions of the Witnesses

Thg law specifies‘that witnesses are not only esseQ:
tial for the establishment of full proof, but that generally
a singlé witnesg does not suffibe.67 Nevertheless, the

~number of witnesses is less important than the inherent

68

value of their testimony. * Their trustworthiness and re-
liability as witnesses, as well as the source, value and '
credibility of their testimony, need to be assessed care-
fully before being given probafife force}69 Nevertheless,

—

67. CIC(1983), ¢. 1573: "Unius testis depositio ple-
# nam fidem facere non potest, nisi agatur de teste qualifi-
cato qui deponat de rebus ex officio gestis, aut rerum et
personarum adiuncta aliud suadeant.” :

68. SRR Dec., 64(1972), c. EWERS, April 19, 1972,
_p. 180: "[.7.] attestationes non sunt a iudice veluti ra-
tione mathematica acceptandae aut reiciendae, sed [...] aes-
timandae sunt modo morali, adiunctis cunctis perpensis. :
Etenim, in cuiuslibet causae examine res sub cortice sunt
introspiciendae. Ideo ‘sistendum non est in externa argu-
mentorum rationé expendenda, velutl si robur causae coarc-
taretur numero sive parvo sive magno deponentium. Sed potius
ac praesertim immorandum est in critica interna: nempe,
sedulo inspiciantur ingenium et passiones loquentium, ve-
risimilia et inverisimilia perpendantur, in contradictio-
nibus denique aestimetur quid accidentale prosit credibi-
litati quid substantiale obsit." -

o 69. CIC{1983), c. 1572: "In aestimandis testimoniis
~.Yudex, requisitis, si opus sit, testimonialibus litteris,
‘consideret: 1. quae condiclo sit personae, quaeve honestas;
2. utrum de scientia propria, praesertim de visu et auditu
proprio testificetur, an de sua opinione, de fama, aut de
auditu ab aliis; 3. utrum testis constans sit et firmiter
sibi cohaereat, an varius, incertus vel vacillans; 4. utrum
testimonii contestes habeat, aliisve probationis elementis
confirmetur necne."
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their testimony can overcome the respondent's denial of the
exclusion; if it is supported by other sources of proof and

confirmg facts that are certain.?o

“p. Indirect Proof

Fl

: - _ b
i. The Circumstances Surrounding the Marriage '

-

'Phe facts and circumstances surrounding the marriage
must be proven and may not be presumed,71 but once ascgr;
tained, they are‘considéred more eloquent than words,?2
especially if they are many, certain and unequivocal.73
Facts can be variously interpreted, however, and are there-

ore consldered to be indicaéioﬁs which bring the judge to
formulate human presumptions. "It is thus possible for

judges to differ in their interpretation of the facts and

the extent to which they demonstrate an exclusion. -

70. SRR Dec., 57(1965, c. EWERS, May 22, 1965, ».
432, cited above, note 63; ibid., 64(1972), ¢. ID., October

14, 1972, p. 539, cited above, note 63.

. 71. Ibid., 64(1972), c. PINTO, November 6, 1972, p.
674, .

‘ 72. SRR unpublished decision, ¢. PARISELLA, October
15, 1981, i ME, 109(1984), p. 223: "[...] rerum adiunctis
seu factis, quae eloquentiora verbis sunt habenda [...]"

73. SRR Dec., 62(1970), c. ID., June 11, 1970, p. 650:
"[...] ad rectum ludicium ferendum ratio potigsgimum habenda
est factorum in suo complexu [...] quae facta aliquando ver-
bis elogquentiora sunt, dummodo tamen sint plena, sint certa,
sint univoca."
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This has contributed to the shift in jurisprudential -
thinking regarding the‘meaning of adultery after marriage.
While adultery as such is considered ambiguous, it leads .

some judges more firmly than others into moral cerfainty

regarding the exclusion of the bonum fidei. De Jorio finds

that a person's intention not to dismiss a ldver is suffi-

7% Ewers holds

cient evidence of the exclusion of fidelity;
that a permanent relationéhip, egpecially with'one person,
leads to a vehement presumption of exclusion;?s and Bejan
considers frequent adultery with different ﬁeople indicafive
of an inability to assume the obligation of fidelity rather

than indicative of i?cswexclusion.?6 Pompedda-specifieS'

74. Ibid., 56(1964), c. DE"JORIO, June 12, 1964,
p. 496: "Sat ev ev1dens contra est argumentum exclu51 boni
fideil in ratione agenda viri, qui-consuetudinem stuprl ante
nuptias habuerit cum muliere, quam tempore matrimonli non
deseruerat, quamque utl concubinam postea nutriat atque
foveat."” :

75. Ibid., 64(1972), c. EWERS, October 14, 1972,

p. 539: “Ubi COnstat alterutri contrahentem, sive ante sive
post nuptias, consuetudinem sexualem fovisse cum aliis fe- -
minis praeter sponsam vel uxorem, ac potissimum si probatur
eandem rationem cum eadem femina instauratam et continuatam
fUlSSe, vehemens praesumptio oritur de exclusione boni fidei.

.] Perpendi autem debent, in adstruenda probatione, sive
01rcumstant1ae sive indoles contrahentis sive agendi ratio
gimulantis nedum erga alias feminas sed praesertlm coram et
erga alteram partem." .

76. Ibid., 65(1973), c. BEJAN, November 21, 1973,
p. 777: "leflclllus ad comperlendum est utrum excluserit
bonum fidei vir, qui modo uni, modo alii adhaeserit mulieri
ante nuptlaéﬁﬂbt post matrimonium non concubinatum adulteri-
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thé%madultery after marriage can prove an inteﬁtiqn against
fidelity only if itiscorroborated by the respohdent's‘een-
fessionfahd-the depositiens of the witnesses,77 although
the intention to continue a'sexual relationship with 4  third
party can be a strong indication ef the non-assumption of

the obligation of fidelity.’o
ii. The Character of the Excluding Party

According to De Jorio, it is outdated to think that
error and mentality do not have an influence on the will.79

and the influence and exemple of family, relatives and

num instauraverit, sed adulteria patraverit cum pluribus mulie-
ribus [...] Omnia casus adiuncta considerate perpendenda sunt,
ut dlgnoscatur utrum tam improba vitae agendae ratio semen-
tiet varietatem ('instabilita dei sentimenti') an detrec-
~tationem culuslibet obllgatlonls " -

77. Ibid., 61(1969), c. POMPEDDA December 2, 1969,
1099: "[...] ex facto adulterii ad probatlonem exclusae
Tidelitate pervenire Iudex non potesty nisi apprime constet
de confessione simulantis, potissimum extra iudicium facta,
ac per testes idoneos confirmata, de non tradende illo iure
exclusivo, quidem per actum positivum voluntatis ante nup-
tias elicitum."

78.-1Ibid., 64(1972), ¢. ID., February 16, 1972, ,
p. 101: "[...] non sufficit voluntas, in alterutro saltem
contrahente, pergendi in sexuall commercio etiam post initas
nuptias cum tertia persona cum gqua et ante matrimonium idip-
“sum fovebatur. Sed insimul cavendum est ne eiusmodl vehe-
mens indicium levi ratione praetermittatur, cum saepe sae-

pius signum certe esse possit non assumptae obligationis
fidelitatis.™

79. Ibid., 65(1973), c. DE JORIO, June 13, 1973,
p. 503.
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friends ‘can induce the will to exclude.80

Since error and
positive will cannot be éntirely separafed in the human act,
the person's character and customs are subsidiary argumenﬁs'
for the exclusion of fidelity. This is truweespecially if.
such a person resolutely and obstinately pufsues his error
regarding the essential properties and obligations of mar-

riage.81

The circumstances surrounding the marriage and re-
lated facts will highlight whether the person's impatience

with restrictions;sz.or his instability, desire for liberty

80. Ibid.: "[...] sl consanguinei vel affines aut
amici, qul perspectam habent propingui vel amici ingenitam
infidelitatem, eum moneant et quidem crebris et expressis
verbis de obligatione, quam est suscepturus, is, si perstet
in proposite vielandi fidem seu explendl libidines suas non
modo in corpore uxoris sed etiam aliarum mulierem, elicit
positivum voluntatis actum, qui excludit bonum fidei."

81. Ibid., 63(1971), ¢. ID., October 27, 1971,
p. 786: "Quoad ingenium et institutionem gimulantis, animad-
vertendum censemus adesse viros tam dissclutos et tam obsti-
nato animo persequentes errores de proprietatibus essentiali-
bus matrimonii et de obligationibus quae ex eo contrahuntur,
ut honori sibi ducant eas respuere. Negue ad simulationem
excludendum™BSufficit distinctionem inter errorem mentis et
positivum voluntatis actum interserere, quia 'ex professione
eiusmodi errorum praesumi potest voluntas contraria matri-
monio, eoque gravior est praesumptio, quo tenacius error in-
sidet in mente eius qui, non ignorans veram doctrinam de
matrimonio, sed incredulus moribusgque depravatus, eam perti-
naciter irridet atque respuit'(SRRD, 39(1947), pp. 220-221)."

82. Ibid., 64(1972), c. EWERS, October 14, 1972,
p. 540: "Pressius vero pro exclusione bono fidei praesumptio
conicitur ex indole contrahentis gqui sit effrenatae libidi-
nis atque nullius legis iugl patiens.”

.
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<

or dissolute lifestyle led to a positive exclusion.83 The

person's moral and religious constitution, or his behaviour

efofe, during and after fhe marriage, can point to.an ef- _
ficacious de?ision made before thg’ marriage and tenaciously
pursued ’cherea:f"t:er,Bl’L esp#ﬁgjzz;/?; they allow for no other
explanation.85

It is clear that such erroneous convictions must be

profound if the mentality is truiy to influence the will.86

83. Ibid., &. LEFEBVRE, July 22, 1972, p. 496: "Nec
dubium est positivum voluntatis actum contra bonum fidei
posse deducl ex instabili contrahentis ingenio, ex eius dif-
fusis moribus et desigderio effrenatae libertatis, namgue si
verum non esset, eiudmodi exclusio vix unquam evicta haberi

posset, cum simulans plerumgue verecundetur tantam foedita-
tem fateri [...]" '

84, Ibid., 63(1971), c. MASALA, October 20, 1971,
p. 753: "[...7J investigandum sedulo est quaenam fuerit in-
doles, institutio moralis et religioga illius qui dicitur ..
bonum fidei respuisse, quaenam eius ratio vitae ante et
post nuptias, quibus in adiunctis ante nuptias idem ver-
satus est, et ita porro."

: 85. SRR unpublished decision, c. PARISELLA, QOctober
15, 1981, in ME, 109(1984), p. 223: "T...] inspicienda eius-
dem mens, pensitanda praenuptialis proposita efficacia, at-
tendendum ad exsecutionem illius post matrimonium pervica-
citer peractam [...]" _ : _

. 86. SRR Dec., 61(1969), &. POMPEDDA, July 1, 1969,
pPp- 691-692% "[...] inquiyxendum apprime erit guam tum error
pervagerit in ingressus ffierit animum ac personam contrahen-
tis ac ideo desierit esse 'simmgex’'. Ita distingui debet
levis opinio a persuasione diu, constanter et alte concepta:
illa etenim non necessario nec vehementer impellit volunta-
tem, dum ista vix non invincibiliter cogit ad obiectim iuxta
elusmodi conscientam appetandum per volitionem positivam,
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Nevertheless, paraphrasing observations made by Pompedda
in"a decision of January 21, 1972, and by Fiore on April 30,
1973, A.M. Arena comments that

L...] it is not necessary for people to be
convinced of a general doctrine on marriage
and even legs is 1t necessary,-for there to
‘be a.clear opposition between ‘the Church's
teaching and a person's own convictions; all
that is needed is that a contracting party.
follow his own feelings (or make-up), edu-
cation, deep-seated practice to have many
sexual relationships: this is enough to es- '
tablish the exclusion of the "bonum fidei".
Such dissolute morals or habits are held -
to be very pertinent in proving the non- -
agsumption of the obligation of fidelity
even when there is no self-confession by

the guilty party.87

E R . . . . -
Discussing the probative force of a "dlvorce mentallﬁy",

D.E. Fellhauer in his turn makes the following observations

which, mutatis mutandis, can be applied equally well to

bonum fidel cases:
[...] this type of error itself creates a
strong presumption of invalidity, and when ac-
companied by reasons or occasions for defec-
tive congent [...] a conclusion in favour of
marriage invalldity may be practically neces-
sitated. [...] What one definitely “takes for

¢

praesertim cum ex circumstantiis sive subiectivis sive obiec-
tivis contrahentis mens ad id peculiariter se vertat. Nec
tandem actus ille positivus voluntatis inspici et inveniri
potest velutil in instantl tempore, cum potlus adstrul et ex-
cipi debeat in constanti hominis et diu protracta tendentia
ad aliquid definite ac circumscripte consequendum."”

87. A.M. ARENA, "The Jurisprudenée of the Sacred
Roman Rota: Its Development and Direction after the Second
Vatican Council", in SC, 12(1978), pp. 273-274.
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granted" in making a decisign ought to be con-
sidered as being part and parcel (at least im-
plicitly) of that decision.88 '

There is undoubtedly such a thing as a "di-
vorce mentality" in many regions, and people
do marry with this divorce attitude. in mind,
though obviously many do not. In each case
the individual circumstances would seem to be
quite important, such as: family VYackground;
religious upbringing; personal ideas and at-
titudes; education; friends; events prior to
marr%gge, like doubts, arguments, pressure;

..
1ii. The Motives for the Exelusion

The cause or the motive for the exclusion needs to be
discovered for establishing proof, and jurisprudence con-
siders that in the judgment of the respondent. it must. have
been éufficiently-grave and proportioﬁé%é td induce him to
enter marriage with this reservation in mind.?° This is

déscribed as the prevalent intention, which should be to

n ,
88. D.E. FELLHAUER, "The Exclusion of Indissolubility:

0ld Principles and New Jurisprudence", in SE€, 9(1975), pp<
129-130. : -

89. Ibid., p. 133.

90. SRR Dec., 64(1972), ¢. POMPEDDA, January 21, 1972,
p. 26: "[...] maxime exploranda est causa simulandi, id est
ratio illa peculilaris propter quam simulator consensum exi-
nanire constituerit; haec vero gravis sit oportet, saltem in
aestimatione simulantis, atque, omnibus perpensis, -exclusum
matrimonii bonum respiciens eidemque pro portione congruens";
SRR unpublished decision,. ¢. PINTO, March 19, 1978, in EIC,
35(1979), p. 25t. : .
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choose a, pseudo-marriage in which fidelity is excluded,
rather than to ﬁarry according to the mind of the Church.91
Among the many motives whieh can induce such an exclusion,
one finds a vehement love for a %hird partﬁ; or the QEsire'
to improve oneself socilally or finéﬂbiallylgz Especiai;y
‘ person's character and hg:‘:bjitual way of life can reveal
a'éfﬁve-cause for exclusion,93 as can hié dissolute nature

or his stubef;”pd deep-rooted feelings about marrlage o

‘

— . -N
91. SRR unpublished decision, c¢. PINTO, March 19,

1978, in EIC, 35(1979), p- 251: "Voluntas autem 'praevalens'
recte 1ntelllgenda est. Praevalentia enim praedicatur, non

de uno voluntatiks actu supra_allum. sed de uno_gbiecto electo

inter plura. Consensus unico volummtatis actu constat, nempe

'velle', quin praevalentia guoad actum praecedentem vel se-
" quentem dari queat. Praevalentia Yerifgcatur relate ad ob-

iectum ubi voluntas eligere debebat inter 'verum' matrimoni-

um, ex una parte, et matrimonium 'elemento eSsentiall orba-

tum® ex alia." : Py '
——

. 92 SRR Dec. , 65(1973), c. MASALA, October 10, 1973,

D 627 "0Ob plura. namque motiva fieri potest et fit reapse,
ut quis, propriis pla01tls ac propo§1tls pravis repositis,
aliorum usum et consuetudinem sequatur. Inter haec motiva
non raro lInveniens amorem vehementem in compartem, necnon
studium bonam stabilemque condicionem oéconomicam-et sgocila-
lem sibi comparandi, ac in nova vita ingtauranda propesitum
delendi prorsus praeteritorum scelerum vegtigia."

93. Ibid., 62(1970), c. POMPEDDA, December 19, 1970,

p. 1190: "Indoles autem contrahentis eiusque agendi habitus
sunt-apprime perpendenda, cum ex1nde haud raro et 31mu1ando
causa gravis scateat.”

Y

-

94, Ibid., 64(19?2), é. P0OZzZI, May 13, 1972, p. 286:
S"Causa simulatl conéensus graﬁis ac proportionata comproban-
da est; eam verc in depravata simulantis natura atque insa-
.nis perv1ca01busque de matrimonio commentis posse contineri
. passim xiurisprudentia docet™; ibid. 63(1971), c¢. DI FELICE,

-
a

Pz
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The motive for the exclusion_can be deducedhfrom thé
respondent's judicial confessiori'or extra-judicial declara-
tions_and the circumstances surrounding the marriage.95
However, malice need not'necessarily be present, especlally
in the case of a non-inclusion or non-assumption of fidelity..
Tt would be sufficient to show that the obligation was not
considered an essential component of the consen't.96 Ag in
similar cases, it 1s not sufficient to show that the perSOn;

had the capacifyfto exclude fidelity, but that he actu y -

-did so b§ a pogitive act.9?

s
¥

November 11, 1971, p. 840: "Circumstantiae vero, quae potio-
rum vim in denegandum bonum fidel quam in matrimonium recte
contrahendum ostendere possunt, aliae causam simulandi respi-
ciunt, aliae modum sese 'gerendl ex parte simulantaﬁ.“

. 95, Ibid., 62(1970), c. PARISELLA, June 11, 1970,
p. 650; ivbid., c. POMPEDDA, December 19, 1970, p. 1190.

96. Ibid., 63(1971), c. DI FELICE, November 11, 1971,
p. 839: "Si nullam obligationem exclugivi iuris compartis
suscipere voluerit, bonum fideli eocdem positiveo voluntatis
actu respuit et invalifle contrahit. Qui etenim obligationem
non acciplt, neque ius consequens -alteri parti tradit. Cum
igitur in matrimonio contrahendo quis vindicare sibi prae-
sumat ius alii personae, praeterquam comparti, suumcorpus
tradendi, ut matrimonium contrahere alio modo mon jintendat,
2b officiis coniugalibus abstulit traditionem exclusivitatis
juris et bonum fidei denegat.”

97. Ibid., 64(1972), c. EWERS, April :z%/zg72, p. 181:

"Causa simulationis autem est ratio qua quis m trimonium con-
trahere positive volens aut non ita seu essemfialibus quali-
tatibus non praeditum, tamen indugtus fuerit ad proferendum
ore quod corde non teneret. Verdﬁ}\ﬁaud sufficit quod con-
trahens, attenta eius indole et perpensis ipsius moribus,
ostendatur capax frustrandi sacrum foedus, sed insuper ne-
cesse est ut factum.simulati consensus certo eluscat.”

[
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Rotal insistence on distinguishing the motive f¢r the
exclusion from the motive for the marfiage ig intended toﬁ.
discern the réspondent's pfévaleht.intehtion. Should the
motive for the exclusion be peripheral, it would not invali-
date the marriage, whéfeas an egclusiqn principally intended

would result in nullity,98 Hence, earlier Rotal demands

that the exclusion should have the force of a condition.99
. The Value of Proof

The persen who excluded is the only one who can
testify directly to his will, and therefore his confesgion
needs particular consideration. However, the Qarious other ///
elements of proof also reveal the respondent's intentigns
more or less strongly. . Their probative force thus lies
mainly in the f;ct that they 1ead'to human presumptions.

As such, these elements are admissible as evidence only if

they are founded upon circumstances that are certain,

o

98. Ibid., p. 182.

99. Ibid., 41(1949), ¢. FELICI, October 15, 1949,
pp. 480-181; ibid., 51(1959), c. SABATTANI, November 13,
1959, pp. 501-503; ibid., 64(1972), c. POMPEDDA, January 21,
1972, p. 25: "Qui vero positivo voluntatis actu matrimonium
ipsum impetit vel aliquam eius essentialem proprietatem iure
merito veram consensui supponere condicionem censetur, sive-
id expresse praestiterit, sive mente retinuerit; quae qui-
dem condicio, sive expressa sive tacita, tanti roboris ex-
sistimanda est ut contrahenti praevaleat voluntati, nihil
secus contra consensus firmitatem integritatemgue effectura.”
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determined, and directly related te the nullity of the mar-

riage.loo

The Rota considers that indirect proof can lead to
full proof, even in marriage cases.” Thus the human pre-
sumptions which are formulated from indirect indications
could be sufficient in themselves to enable the judge to
reach an affirmative decision iﬁ bonum fidéi‘cases.101
However, indirect proof more often serves to cdmplement

f,102 in which case the character of the person

direct proo
who excluded is the link between direct and indirect
proof.103 The persénality of the one excluding is thus

the key to an equitable interpretation of the facts of the

-

- 100. Z. GROCHOLEWSKI, op. cit., p. 177; CIC(1983),
c. 1586. o '

101. Z. GROCHOLEWSKI, op. cit., pp. 179-180: "[...]
fortiter in sententiis rotalidbus sustinetur plenam proba-
tionem etiam in causis matrimonialibus solis elementis indi-
recte probantibus possibilem esse. Pro hac assertione se-
quentes exponuntur argumenta: a. 'CIC hoc medium nec re-
prehendit nec reprobat®; b. 'documenta ecclesiastica extant
ubli expresse de praesumptionibus, ab iudice quidem in nostra
re stantibus, mentio fit'; c¢. iurisprudentia rotalis ita
docet; d. 'qui-id negare praesumpserit (i.e. gquod iudex ex
circumstahtils deducere valeat gravem, immo vehementem prae-
sumptionem hominis, quae pariat in eo moralem certitudinem),
€0 .1pse negat possibilitatem culuscumque fere probationis in
iudicio, nam absque efformatione praesumptionum, praecipue
vehementium, iudex non amplius valet ius dicere,""

102. Ibid., pp. 178-179.
103. Ibid., pp. 182-183.
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case, and the judge needs to assess it carefully in order

to reach moral certainty.

Moral certainty is fouhdrin the cbnvergencg of sev;

eral presumptions and arguménts, even if each one individu-

_ally would be insufficient for a verdict to be reached::O%
Z. Grocholewski summarises the position-asg follows:

The arguments of proof are therefore to
be considered both singly and together. Singly,
that it may appear whether they are certain,
determined and univocal, and whether they are
truly probative or favour proof. Together, to
evaluate whether all these arguments, taken
together, are able to-lead to moral certainty.

To reach moral certainty, however, it is
clear that not only the accumulation of argu-
ments is to be considered, but especially
their right evaluation made by the judge. For
single arguments do not have the same force.
Therefore, although many, they sometimes do
not suffice to create moral certainty, while
at other times, very few elements can consti-
tute sufficient proof if certain and univocal.

Therefore, since there 1s question of con-
curring arguments to demonstrate the exclusion,
the presence of all the arguments we mentioned
above 1s not required by, strict necessity,
although these are very useful. It iIs suf-
ficient that the arguments brought forward,

104. SRR Dec., 61(1969)}, c. ANNE, July 1, 1969,

p. 684: "Haec omnia argumenta - scilicet conTessio viri
conventi extraiudicialis [...-] sermones [...] inveterata
eiusdem opinio [...] cultus infinitae proprle libertatis,
horror su501p1endae cu1uscumque praestationis, maxima morum
levitas - sl complexive sumuntur, ita coalescent ut glgnant
certitudinem moralem de viri intentione sal%em virtuali in-
eundi matrimonium non-nisi rescindibile. .
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taken together, are able to create moral
certainty.

Among the elements which are to be weighed
to reach moral certainty and to render a cor-
vrect verdict, all those which are an obstacle
to proof should alsoc not be forgotten. The
Judge must see whether these elements really
impede the morally certain proclamation of
marriage nullity or, on the contrary, whether
they are easily explained and are to be set
‘aside in favour of the stronger positive ar-
guments for nullity.105 -

5. The Difficulties to be Overcome

The greatest difficulty in judging cases of exclusion

 stems from the fact that a positive internal act, not \\\\

105. Z. GROCHOLEWSKI, op. cit., p. 186: "Argumenta
probantia itaque perpendenda sunt tum singillatim tum simul.

Singillatim, ut appareat utrum sint certa, determinata et

univoca ac utrum revera aliquid probent vel probationi fa-
veant. Simul, ad aestimandum utrum omnia haec argumenta,
complexiqe sumpta, apta sint ad certitudinem moralem effor-
mandam. : .

A:\:?rtitudinem moralem acquirendam tamen - uti par
est - non tantum argumentorum cumulatio est consideranda
guam praesertim eorum recta aestimatio a iudice facta.
Singula enim argumenta non eandem vim habent. Inde ali-
guando, etsi plura, non sufficiunt ad certitudinem moralem
creandam, dum, alio in casu, pauca omnino elementa sed certa
et univoca sufficientem probationum constituere possunt.

Itaque, cum de argumentis concurrentibus ad exclu-
sionem evincendam agatur, haud requiritur stricta necessi-
tate praesentia omnium illorum guae supra enumeravimus, -
etsl haec sint maxime utilia. Sufficit ut argumenta allata,.
simul sumpta, certitudinem moralem creare valeant.

Inter elementa gquae perpendenda sunt ad certitudinem
moralem efformandam, et ideo ad rectam sententiam ferendam,
non sunt obliviscenda etiam ea omnia quae preobationi obstant.
Tudex videre debet utrum haec elementa revera impediant ut
morali cum certitudine nullitas matrimonii proclamari pos-
sit, an, e contra, facile explicentur et coram positivis
argumentis pro nullitate, pugnantibus praetermi%tenda sint."
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directly perceptible, must be shown to exist.106 It is thus

not only a question of proving the existence 4f certain
facts and circumsfanées, but rather of assessing them cor-
rectly.lo? Although judges generally follow the inteypre-
tation made in previous Jurisprudence., the particularit& of
each case makes the positing‘of general principles diffi-

t.lOB Thus the ecclesiastical judge must be so familiar

cul
with the people and their culture as to be able to evaluate

the circumstances correctly.109 e must reach the reqﬁired

106. SRR Dec., 60(1968), c. ABBO, January 25, 1968,
p. 42: "Probatio Iudicialis [...7] difficultate haud caret,
cum agatur de inquirendo interiore homine, seu de facto
interno perscrutando, externae quidem et liberae expres-
sioni contrario [...]"

107. SRR unpublished decision, ¢. ANNE, June 28, 1969;
"Cum agatur de unaquaque causa matrimoniali in sua singula-
ritate definienda, arduum iudicum munus est - depositiones
partium et testium necnon praesumptiones tum iuris, tum
facti quae ex communiter contingentibus colliguntur aequa
luce existimando seu nec nimis nec minus tribuendo - defi-
nire utrum contrahens, re vera, inire voluerit matrimonium
non?%gi rescindibile", as cited by Z. GROCHOLEWSKI, op. cit.,

. p '

108. SRR Dec., 61(1969), c¢. ANNE, May 6, 1969,
p. B840, cited above, note 13; ibid., c. ROGERS, May 27, 1969,
pp. S5H0-541: "[...] in unaquaqUeé causa nullitatis matrimonii
ob defectum consensus mota, iudices [...] considerent con-
sensum a contrahente praestatum in exsistentia sua singulari,
l.e. prout elicitus erat a tali persona talibusque In ad-
iunctis."

109. Z. GROCHOLEWSKI, op. cit., p. 153: "Semper enim
‘res prout in casu singulo et concrete habentur, sunt pen-
sandae et ponderandae atque gradatim eas iudex cribrare
debet', quod exigit non tantum magnam capacitatem aestimandi,
sed et psychologiae hominum cognitionem ac experientiam, nec-
non laborem aliquando maximum."
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s

degree of certainty with which to overturn the presumptions

of law and of jurisprudence.llo

Besides these general difficulties, each individual
case must be closely studied to see whether the mode of
behaviour was due to error or inclination, to a positive act
of the will or to a habitual way of life, to a denial of an
essential obligation of marriage or a peréonal incapacity
to live aécordingly. ‘2. Grocholewski indicates some other
practical difficulties often encountered in cases of this
nature: the long time lapse between the marriage and the
introduction of the case is an obstacle to its proper in-
struction; the person who allegedly excluded is often ﬁn-
available as are some witnesses; the extra—judiciai decla- )
ration may be lacking or the depositions may be ambiguous.111
In view of these problems, it is important to note the
advice of the Rotal Judge Abbo:

[...] the difficulties of this kind of
" proof should .not be exaggerated beyond mea-

sure. Otherwise we would be dealing with a

man-made law applied in a human manner which

could bring about an injustice to an inno-
cent person.112

110 According to Z. GROCHOLEWSKI, ibid., Rotal
Judges err' in claiming that the presumptlons of law consti-
tute an added difficulty in cases of exclusion, since they
cede to contrary proof established with moral certainty.

£11. Ibid., pp. 155-156.
112. SRR Dec., 61(1969), c. ABBO, July 3, 1969, p. 704:
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Concluding this section, it is to be noted that of
all elements of proof, the Rota attaches most importance to
the cause or motive of the exclusion of fidelity, which is
often to be found in the character of the respondent.113
This is an -element of indirect proof, and is therefore in
the nature of eircumstantfal evidence which acquires proba-
tive force to the extent that it leads the judge to formulate
'a human presumption. In order to do this; the judge inter-
‘prets the facts in the light of the Tespondent’s character
and of the situation in which he finds himself in terms of
family upbringing, social enviromment, and cultural influen-
ces. Moral éertainty of the exclusion of fidelity 1s pos-
sible if the arguments that point to 1t are convincing, both

in themselves and in conjunction with others.

It now remains to apply these juridical principles
to Bantu marriage. In so doing, we shall endeavour to in-
terpret the cultural aspects of Bantu marriage_in order to
formulate general human presumptions for the guidance of

ecclesiastical judges in South Africa.

"[...], difficultas eiusmodl probationis haud est praeter
modum amplificanda. Secus autem esset de lure hominibus
humano modo applicando; quin etiam, talibus in adiunctis,
ius immerenti offeret iniuriam."

113. A.M. ARENA, loc. cit., p. 271.
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B. PROVING EXCLUSION IN BANTU MARRIAGE

While direct proof is possible, most cases judged on

the-groﬁnds of the exclusion of the bonum fidei depend on

elements of indirect proof through whicg the judge obtains
moral certainty. However, in order to fofﬁulate eduifable
human presumptions from the circumstances of the case and
the culturally-conditioned character of the respondent, the
judge needs to familiarise himseif with the people and their

culture.

- This section will therefore recall briefly those
cultural values which are operative in forming the character
of the person who alle-gedly excluded fidelity, as well as
those elements which provide him with motives for mafriage

and those which could induce him to exclude the bonum fidei. .

These clearly affect men more than women, and thus our argu-
ments will Be formulated with particular reference to men.
The situation regarding women's attitudes is dissimilar

and would require a-diff%fént approach.
1. The Character of the Execluding Party

Rotal sentences acknowledge clearly that soclal
realities, prevalent ideas, and the concrete circumstances
of the individual's upbringing strongly influence the

-~

Y
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character of the person who excludes. In the African si-
tuation we may highlight the recogni -tion of male preroga-

tives and the gtrong influence. of family and friends.
a. Male Prerogatives

Chapters one and two indicated that Bantu society is
male dominated and alloﬁs women oniy a narrowly circumscribed
role in marriage. The wife is expected to be fespectful;
obedient, submissive, and fully committed to her husband's
kinship group. Her labour and sexualify are at their ser-
vice, and to some extent she remains a stranger with loyal-

ties separate from those of her husband.

At the same time, Bantu soclety remairns open to
polygamy and does not expect the husband to be sexually
faithful to his wife.llu Extra-maritai relationéhips can
often be explained as a quest for an additional wife. This
attitude is instilled into him from puberty, especilally in

the context of the initiation school,'and is illustrated

for him in the life-patterns of his elders.115 The same

114. Like most African countries, South Africa accepts
the legality of polygamous unions as long as they are entered
into according to traditional rites only. The moment a per-
son marries according to Christian or civil rites, any sub-
sequent union without previous divorce is considered bigamy
and therefore punishable in law.

115. Although the Christian Churches have consist-
ently tried to discourage attendance at initiation schools,
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: | . -
does not apply to women, who are expected . to be faithful to

their: husband.

Even though de facto most men do not‘%nter polygamous
unions, they feel that they continue to enjoy the sexual
freedom associated with it, and soclety as a whole seems to
concede it to them. The Onl& limitation placed is that they
should not hecome involﬁed with married women, for this
wouid compromise another‘man's marriage and could thus not

be explained away as a quest for a secondary wife.

Many men still claim this ancient prerogative, and

do not accept the Church's doctrine on the exclusivity of

116

marriage. The Church's overall influence on male sexu-

ality has thus been minimal, and in practice many of those

many young people still attend them. Some attend willingly,
others go against their will, while others still are abducted
for this ‘purpose. Recent years have seen a more nuanced ap-
proach %o the initlation school on the part of many mission-
arles who would like to harness the custom's formative poten-
tial. The situation is thus ambiguous and many Catholics are
uncertain as to the official position of the Church on this
question.

116. As mentioned earlier, only 10% of South African
Bantu are Catholic, a further 35% are mainline Protestant,
30% belong to the independent Churches, and 25% are non-
Christian. Since the Catholic Church has shown a remarkable
numerical growth in the last 30 years, many Catholics are
first or second generation converts and therefore subject
to strong non-Catholic or non-Christian influences from
their relatives and friends.
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who continue to behave in this fashion make a cohdession .to

Christian teaching only in as much as they are moré discreet

. N
regarding their extra-marital liaisons.

However, many women have gladly accepted Christian
teachlng on sexual matters and no longer concede to thelr
‘spouses the rlght to comslt adultery. This is the source
of considerable discord in Christian families. Otherwomen
claim the same prérogatives as the men and demand sesual

equality, which they interpret as the same freedom to

ngage in extra-marital affairs.

Therefore, it is qulte possible that the spouse who
frequently commlts adultery in marriage does so because he
reserves 1it’ to himself as a right, notwithstanding his know-:"

\ led e‘of the Church's teaching to \he contrary. This could
\\’/Heﬂi‘the judge to 6Verturn the pres mption that he married
according to the will of<the Creatdr or the mind of the

Church, for it is clearly held by the Rota that_Whosoever
deliberately limits thezﬁpquse's right to an exclusive re-

lationship enters mjf@qage invalidly.ll?‘ This kind of

[
-

1T7. SRR Dec., 64(1972), c¢. PINTO, February 14, 1972,
p. 87: "Animadvertendum tamen est illum qui cum voluntate
praevalenti fidem non servandl matrimonium celebrat neces-
saric consensum limitare 'Qua propter nequit a consensu
ipso excludi voluntas adimplendi obligationem quin consen—
sus 1pse limitetur, ideoque obligatio excludatur.'"

N
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approaéh ;ould be revealéd in phrases like:-"I paid bride-
wealth for you énd therefore you are bound, but you did not
pay bridewealth for me and therefore I fémain free," or: "I
am a man, therefore I choose with whom to associate, buf I

will tell you with whom you may associate."
j_—
b. The Influence of Family and Friends

The extended family provides both a pattern for bLe-

haviour and a strong motive for emulation, Especiélly the
maternal uncle has traditionally had a great influence on
the beﬁaviourft?“ﬁhe,individual, Where society is over-
whelmingly non—Cétholic and possibly non-Christian, his in-
fluence and advice will prove to be formative both before

and after the ﬁarriage.

Strong .family ties make it extremely difficult for
an individpai to act against-the values held by the kihship
grouﬁ as a whole. Even should he be convinced of the Christ-
ian ﬁosifion‘on the exclusivity of marriage, his kin have

the power to counteract his convictions and to make him con-

- form. Their influence becomes particularly noticeable in

childless marriages, when they often make umbearably strong

)=

See also ibid., 63(1971), c. MASALA, October 20, 1971,
p. 753: "[...] in praxi, saepe volintas perseverandi in con-

guetudine foeda., additis aliis conéludentlbus cilrcumstantils
indiclum est ius ipsum ad fidem detrectatum esse."

. ) ]

: ' <

ey
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demands that the husband either abandon his wife or take a
secondary wife to ensure the continuation of his lineage.

AN
Age-grouping also exerts an inordinateé influence upon

the individual, to the exten?jthat the wishes of the peer

group ofiten prevail over his‘bwn This pressure finds 1ts

drlgln in the 1n1t1atlon school whose part1c1pants malntaln
e a life-long intimacy greater than that which exists be tween

the spouses.118

'The peer group's insights and advice will
. frequently prevail in the individﬁﬁl's assessment of a given
'situZQQan for to be \the odd man out is so dlsloyal as to
S " . pe-unthinkable. Security lies in conformlng to the common
- values of t?é group. o L
Sincé the socilal values of the kinship or peer.
group do not, 1nclude exclu51v1ty in marrlage, the presump—
tion that the resp ndent excluded aﬁ&y the fulflllment of an

/\J' Cy obllgatlon previously assumed cannot prevdil. On the con-
. .

.trary, the prééumptio favours the limitation of the spouse's

right\to an exclg§;vé relatienship. It should also be re-

-, membered that in a predominantly non-Catholic society,

VAR

k:::i:7 IIB—’Tt“IE not possible to obtaln accurate statistics
. regarding the attendance of Catholic youths in initiation
schools. % large number undoubtedly avoid it by having them—
(D *selves circumecisel in a hospltal However, the almost mys-~
tical feeling of solldarlty is perpetuated in age-groups
based on the school or the nelghbourhood

roe

A
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most marriages are eithér’'mixed marriages or celebrated. with
a dispengétion from disparity of cult. Such marriages should
be preceded by some instruction and preparation, but this is

often inadequate in”the missionary situatiOn.ll9 Neverthe-

less, where the fespondent had been'given‘a full %furse of

pre-marital instruction, -a verdict of positive exclusion

‘would still be possiﬁle; whereas marriage not pgggedég by a

thorough preparation would more easily lead to the implicit
exclusion of fidelity due to the non-assumption of the
obligatiorr.

4

2. The Motives for the Exclusion

Rotal jurisprudeﬁcé asks that a clear distinction be
made be?weeﬁ the motives-for marriage.and.thé motives for
the exclusioﬁ, and that the latter should be prevalent before
a sentence of nullity could be warranted. While the motives
for marriage could easily be distinéuishéd in tradi%ionél
society, 1t has beén indicated in chapter'oﬁe'that Bantu
soclikty is in a state of %ransition in which various value-

systems operate éimultaneously. The individual subconsciously

!

119. In South Africa, problems of communication such =
as language differences, transport difficulties in rural
areas, the absence of one of the parties due to migratory
labour, or inadequately trained catechists, often result in
unsatisfactory marriage preparation. An adequate knowledge ... -
of the nature of Christian marripge cannot reasonably be
presumed but will have to be demfonstrated in each case.

-

\../
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moves from one system to another, dependlng upon which system
is most favourable to hls immediate goal. Since this select-
ive adaptation takes place almost instinctively, he may not
-pe awaré himself that hié tgrms of reference have changed.
The ecclesiastical judge should take note of this when prob-
ing the individual's motives for marriage or his motives

for exclusion of fidelity.

a. The Motives for Marriage

"As indicated in chapters one and two, African motives
for ﬁarfiage are predominantly commuﬁal but can also be
personal‘ Thus, in a society Wthh confers full adult status
only on the married person, there is an unseen pressure
béought to bear on the individual to enter marriage. Simi-
larly, the extended family, particularly in th? person of
the maternal uncle, exerts pressure on the individual to
marry for the sake of extending social alliances and for the
socio-economic advantages which they bring. The désire for
children is also,a‘very strong motive for marriage, espe;
\éialljléinceﬂa child.borg,out of wedlock is not recognised
;s that of the-progenitor‘and remainé fully incorporated

'S

in the woman's kinShip group. i

The social motives for marriage could be described as
!

the individual's contribution to, or service of, the survival
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of the kinship group, and as such ﬂis individual ﬁreferences
are not always allowed free scope. This applies not so much

to his choice of partner, but rather td the fact that' he is
expected to marr§§in order to fulfill the expectations of the !
kinghiﬁ group. Where poiygamy is practiced de facto, personal
preferences are fully realised in the secondary unions.

' #
b. The Motives for Excludihg

The motives far excluding fidelity originate mainly'iﬁ
the individual's qhéracter,~shaped by faﬁily upbringing,
social realities and cultural influences. These are many
and’ varied, depending on the background of each particular
individual. '

v

Where‘the Rota speaks about a person's.deep-rooted
feelings regarding marriage}.obstinateiy held and tenaciously
pursued, the African situétion would point to the polygamous
mentality. The person who has suéh a polygamqus "heart",
in which he sees institutionalised adultery or concubinage
not only as possible but his by right, has a very strong
motive to exclude fidelity. It does not matter whether his
polygamous ﬁentalitj is cultural in origin in which secondary
marriage is actually possible, or whether it is based upon

modern conditions of social instability or the desitre for
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sexual exploitation. In almost every instance it repreéents

a willfull limitation of the spouse's right to éxc1USivity;

The South African migratory labour situation, in

which the husband and wife are separated for much of their
married life, and know at the time of marriage -that this is
inevitabie, strengthens this tendency. If a migratory la-
bourer looks forward to such lengthy periods of absence in
order to enjoy greater sexual freedom in town, there is once
agaln a p0551b1e indication that hls commitment at. the time

of marriage did not include the necessary element of exclu-

sivity. “

Rotal references to an impatience with restrictions

or an inordinate desire for liberty could well be equated

with African ideas of masculine prerogatives. Marrilage is

not seen as a restriction on the husband’'s sexual activity,
but only places his wife out of bounds for others.™ Where
a man does not see sexuval activity necessarily.linked to
marriage, but claims freedom to indulge in such activit¥
with persons other than his spouse, exclusivity is ‘flearly
lacking. The proviso that the rights of others shguld not
be infringed upon 1s related té other husbands or fathers,

and does not include the spouse. Her rights are considered

infringed only if there isralienation, resulting in a .
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permanent relationship with a third party or the 1oss of

materlal support.
“ﬂ |
Similarly, refererices to the instability or.dissolufe

lifestyle of the individual can be related to the African

feeling that pre-marital sex is normal and desirable. The
individual may have been encouraged at pubersy to indulge
in sexual liaisons or have been ridiculed for not doing so.
Alternatively, he may have been involved in several such
affairs before marriage aé a matter of course. In cases -

like these, his willingness or ability to accept the obli- |

gation of marital exclusivity rather than its mere fulfill-

ment may have been severely compromlsed

Rotal acceptance of a vehement love for a third party
. as motive for the exclusion of fidelity éould exist in the
African sﬂ%uatlon, either because parental or famlly pres-
sure was brought to bear on the choice of partners, or

where multiple liaisons during puberty sowed the germ of

[y

affection between otherwise socially unsuitable'partneré.
However, experience shows that it is more likely to take

the form of several liaisons rather than a semi-permanent
reiationéhip with one person only, even where cbncubinage

exists.
A}
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The moral and religious_constitution of the iﬁdividual
could point to a motive for the exclusion of the ponum fidel,
either if he had received solid insfruction in the faith and
yetldeliberately rejects the Church's teaching on exclusivity,
or if he was not sufficiently instructed and therefore o
does not include the Christian demand for marital e#clusivitm
in his consent. There is also a wide-spfeaq custom which'
requires that, whereas the celebration of marriage takes ,
place in the wife's'pafiéh, she is under obligation to follow
the religious persuasion o; the husband afterwards. Thus a
non-Catholic or non-Christian husband will readily assent to
the Catholic explanation 0% marital obligations during the
pre-nuptial instructions, only pegause he considers that he

must undergo this "formality" as a necessary prelude to

marriage, without necessarily feeling bound to them afterwards.

At the risk of oversimplification, it could be argued
that the above motives for marriage can be distinguished -
from the motives for the exclusion of fidelity in that the
former are based upon the service of é;e kinship group,
whereas the latter afe intended to serve the personal inter-
ests of the individual. However, it will readily be seen
that all these situations analogical to those described by

the Rota are subject to the same difficulties regarding their
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probative value. The presumptions to which they give rise

will have value only in so far as the judge interprets them

correctly within the circumstances of the particular case

which he is called upon to decide.

The judge thus needs a thorough understanding of the

value-systems and the thought-patterns of the people and

their culture. Neither the possibility nor the probability

of exclusion is sufficient to establish moral certainty.

‘This gan be obthined only from the convergence of the various

circumstances, elements of proof, and arguments, which will

enable the judge to overturn the présumptions of law and

of jurisprudence.

CANONICAL APPLICATIONS

The dearth of bonum fidei cases in matrimonial tribu-
nals is due, not sd much to the fact that the exclusion of
fidelity does not take place, but rather to the fact that it
is diffiﬁﬁlt to establish its .existence with moral certainty:
The following points can assist the judge in reaching such
moral certitude: SRS

1. The purpose of a matrimonial investigation 1s %o

establish the truth regarding the existence of the marriage

L)
bond, and is to be conducted only in terms of the gpecific
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groundé of nullity alleged.

2. Each particular case is unique and should be dealt
with according to its individuating circumstances. Only
those general jurisprudential princiﬁles and distinctions
. which are directly applicable to it should thus be used.

3. Exclusion as an internal act of the will can be
disqlosed either df}ectly, by the declaration of the exclud-
ing party corroborated by trustworthy witnesses, or indirectly,
in the circumstances of the case and the character of the |
person who excludes.

L. Indiréct proof can ﬁéve the same probative value
as direct proof. Both give rise to human presumptions which,
in the opinion of the judge, can lead to moral certitude
'and are thus able to overturn the presumptions of law and of
jurisprudence. However, only grave or vehement presump-
tiong lead to moral certalnty

5. For the Rota, some of tpe most important elements
of proof are to be found in‘the character and convictions
of the excluding party which provide him with the motive for

4

the exclusion, and in his behaviour before, during and
. <
after the marriage.
6. A person's character and convictions are influenced

by the social and cultural values to which he. is exposed.

Fach case should thus be judged within the context of the
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culture which sustaing the individual.

7. The factors in Bantu culture which could lead an-
individual to exclude fidelity are the gncouragement of pre-
marital sexual lia}sons, the masculine pférogativesipf sexual
freed?m; the polygamous mentality, the importance of the ex-
tended family and peer groups jn the life of the individual,
and thé migfatory labour situation.

_ 8. Where the individualiwas given adequate instruction
in the Christian faith, any exclusion could be explicitly
willed as such,_but where this was lacking, it could take
the form of an implicit non-assumption of the obligation of

Fidelity.
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The Soutﬁ African Bantu have a frong feeling of
group solidarity which makes them aw e>that the actions of
the individual have repercussions on the community as a
whole. Thig is particularly evident in their approach to
marriage, in which two groups of kin form alliances with one
another through the persons of the prospeq£ive spoﬁses.
These alliances are manifested and strengthened in all the
ceremonies surrounding the wedaing, the most impbrtant of

which is the exchange of bridewealth.

The significance of mafriége thus lies mainly in the
fact that it builds up the fabric of society and leads %o
a numerical increasé of the kinship group into which the
bride is married. The bride contributes her physical labour
and fertility, but remains to some extent an outsider with
loyalties outside the group. She thus maintains a close
relationship with her own descent group, which makes it

difficult for husband and wife to establish an intimate

.
personal relationship.

Bantu society iy based upon the principles of.male

dominance and gendex{ division. The husband is the active
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partner in the marital relationéhip and is responsible for
family initiatives and public liabilities. Since polygaﬁy
was an option in traditional Bantu society and still is pos-
sible among non-Christians, sexual exclusivity in marriage

is demanded from the wifé but not from the husband who enjpys
the same séxdal freedom as do tﬁe unmarried. Men are thus
not considered to ' commit adultery unless they involve a

married woman in their affairs.

This has led to the institutionalisation of various
forms of adulter& by which extra—marital affairs are regulated.
This often involves widows, divorcees,.absconded wives, or
" unmarried mothers, leaving existing marriages largely intact.’
The existence of an extensive system of migratory labour has
exacerbated the problem-and has resulted 3¥n an increase of

concubinage.

Christianity and westernisatiAn have had the effect
of emphasising the moral responsibility of the individual, as
well as the equal dignity of the spouses. However, in a
population where mainline Christians form a minqrity and
CétholiCS are mostly first orréécond generation converts,
the traditionél attitudes reéérding sexuality and.mapriage
still 1argély prevail at the present time. Indeed, the co-

_ existence of several value systems has actually enabled
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~individuals to engage in a process of selective adaptation,
thus reducing the normative value of Christiani%y'to one
dynamic among many of married life.

-

The notion of equal'dignif&.between the spouses is
thus not yet generally accepfed, which has contribﬁféd to
increased tensions between husband and wife who have dif-
ferenf eﬁpectations from marriage. It is for, this rehson

that our dissertation has focused primarily upon‘masculine’

rd

attitudegwand behaviour. "

Post-Vatican II missionarj'approaches“habe tended to*
follow an inductive approach to Bantu marriage. They take -
1t for granted that Cathollcs will normally enter marriage
according to traditional Bantu customs and seek only.to
purify these customs in the llght of the gospel Blshops
and theologians have thus con51dered varlous aspects of
Bantu marriage to see whether and to what extent they need
adéptation. This has led to the accentuation of both fhe

strengths and the weaknesses of traditional Bantu marriage.

Theologians have sihgled out some- aspects of Bantu
marriage which need greater understandihg.énd could be méde
acceptable ta Catholics. The extended family is Judged com-

patlble with Chrlstlanlty,.on condltlon that its .group
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golidarity and co-operation notﬁoeoome'despotic and undermine

‘personal responsibility‘and awtonomy. The comhuriitarian

nature of Bantu marriage is considered a blessing, as long
as it does not negate the individual' s freedom of ch01oex1n
marrlage The progressive nature of marrlage'whloh empha-
sises personal and'communsl commitment is beneficial as a

form of preparatlon for marrlage, whereas” 1ts c1rcumventlon

could be indicative of a- laok of commltment Brldewealth

. can be'symbolic of the earnestnees of marital commitment and

L3

of -the bond that links two famllles together, but has become
dangerously close to being a bu51ness transactlon Whlchf
wounds the personal dlgnlty_pf the -woman and places her in

a subseivient position in relation to her husband. ' The & ,

_principle ‘of male dominance is oons1dered the least defen-

sible of all the traditional values s1noe 1t leads to the
k

~establishment of a double standard and the selfish exploi-

tation, of women,}symbolised in the polygamous mentality.

.The African bishops have opted for an inductive ap-

prégch to Bantu marriage. Since the values of Bantu marri
‘ ) . / ' .
are ambiguous in themselves,~however, this approach carries

-~ ‘ .\-_/: . - ) .

with it the danger of causing confuslon and uncertainty in

the minds of the faithful. It therefore needs a clear, con-
[} ) - - : v

sistent and uncompromising catechésis and marriage prepara-
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tion to ensure a proper understandlng of the nature of

Chrlstlan marriage. On the other hand, the documents of

the Magisterium prefer a deductive approach'and present %he._

plan-of God as the bluepriﬁt to which all humaﬁ realities

M

. should coﬁform . The individual is called upon to make a <

personal oommltment to God's gall, even if it should place
him in-confrontation with the’ cultural values of his énvi-

ronment. This, too, calls for an effective catechesis.

The social attitudes ofﬁméle dominance and the‘polyg—
amous mentality‘do_not encourage an understanding of marriage
as an exclusive relationship, and they thus make it difficult

for a mam to make a personal commitment to marital fidelity.

However, sexual fidelity is an essential element of Christian

marriage and its absence results in the in&éiidity.of the
.union.; Jurisprudence understands this to -mean that.fﬁdelity
" must oe-ipciuded in the marital. commitment made at the eke
change of the Qedding'vowst Both spouses are equally_boend
to grant to one another‘éhe right to an exclusive relation--
ship and to accept ﬂreely the ooncomltant obllgatlon of
fldellgg. This demands a fotal and uncondltlonal surrender
. of self to constitute Christian marriage, and any attempt to

restrict, 1imit or exclude the bonum fidei on the part of one

of the spouses results in the invalidity of the marriage.

rL ' . R
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Jurisprudence distinguishes various ways in which the

bonum fidei’can be denied. Should the indivioual know about

the obligation and yet consc}ously_reject it for his own
marniege, he wouldsexclude fidelity exp;icitly. Should he
be unanare of the.Church's_teaching on ‘fidelity and conscious-
intend the o€§osifé'in nis marital commitment, he woold
//izeln exclude fi¥eIity expllcltly But should he'simpIy
///;2"‘Q%ye acoordlng to the prevalent attltudes of male preroga-
. | tives and con51der himself equally free before and after
marrlage he would. exclude fldellty 1mpllcltly in that he
'would neither assume the obligation nor concede to his. spouse

the right to-an exclusive relationship. The prevalent erro-

neous opinions regarding the exclu51ve nature of- Chrlstlan -

marriage can thus 1nfluence qge 1nd1v1dual S consent so’

"adversely that he contracts marrlage 1nva11dly.

/
F o -

-

However, there is anether way .-in which these attltudeS'

can invalidate an 1nd1v1dual s marital consent. Should the
. \

‘LJ)“ﬁH/J person have become sO acoustdmed to the prevalling male pre-.
=" ' rogatives and the polygamous mentality that they have become
almost second nature to hlm he could poeélbly have become

T

unable “to assume the: obllgatlo g of an exclusive relation-
.ship. His mafriageinould then-be invalid due to this in-
PN

-

L ©, capaclty to assume the obligation of fidelity. 7\

v . o ‘ . \
. B S
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s Any investigation ipto the possible invalidity of mar-
riage must start with the presumptions of law that both the
marriage and the consent that gave rise to it are valid.
These presumptione are not absolute .and can be overturned by

+ contrary proof. However, an intention against fidelif& is

" an internal act of “the wiil whose existence is not usually
directly discernible, and jurisprudence considers it difficult
of proof. ,The difficulty is aggravated by the‘jurispruden—'
tial applicafion of the Thomistic distinction between ﬁﬁe |
right to fidelity and the use of that right in merriageJ or
the obligation to-fidelity and its fulfillment by tﬁe spouses .
Up to fhe present, Rotal judges start their investiéation .
withqthexpresumption that infriﬁgements of fidelity by acts,
of adultery coﬁcérn only the fulfillment of the obligation.
and aﬁr;e not proof of the rejection of th@ obligation itself.
Adultery ig thus con51dered amblguous in 1tself it serves
only as an indication from which proof can be obtalned oot

is not per se probative.

g?

: . Slnce marriage tasés concern the public. good the: law

requlres that direct proof should be corroborated before

-
'

moral certalnty is obtalned Such;corroboratlon is usually
acqulred from indirect proofs, partlcularly the character

of the person who allegedly excluded and the oircumstances
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of the case. These iudirect proofs enable the judge to Ve
formulate human presumptlons regarding the exclusiou of
fidelity. Such human presumptions can be so grave as to
give the judge mo;al certainty regafding the nullity of the
marriage,and'to overturn the presumptiono‘of law which

uphold validity.

The human presumptions which are formulated from the
indirec¢t proofs of the case are thus inferences made by the
Judge S reasonlng In order to make equitable inferences,
however, the Judge needs to understand both the person who
allegedly excluded as well as the soelal and cultural milieu
which éave him birth An insight into the prevailing atti-
tudes towards marrlage is thus 1ndlspen51ble for eguitable

verdlcts in.marriage nulllty cases.

It is ourfcontentiou,\based upon this study, that the
prevailing attitudes towards marriage and sexuality in Bantu
culture do not favour the jurisprudential presumption that
oniy the fulflllment and not the obligation of fidelity 1tself

is usually excluded in bonum fidei cases. The evidence sug-

gests that the man wbo-offehds against fidelity does so
because he considers it to be his prerogative, his right.
This implies that he did not assume the obligation of fide-

lity and did not grant his spouse the right to an exclusive

.
L

_'\‘ J"" N '
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relationship. The same does not apply as readily in the case

of a woman because of different cultural expectations.
. T o i

W

While each pafticular case must be dealft with in its
individuating circumstdances, the prevalling social attitudes
must be taken into eccount for their correct interpretapion.
This is true espe01all¥‘where Catholics form a small minority
of the population or where they lack solid groundlng in
Cathollc doctrine on the exclusive nature of Chrlstlan mar-
riage. The presumptlons formulated by Jurlsprudence must_

-

thus be applied with circumspection.

_ As a corollary, there'is an urgent need for the Church
in Socth Africa to give the .faithful a better understanding
of the exclusive“nature of the marital relationship. Only

a clear and unambiguous catechesis provided for all age
groups; tOgether with a thorough marriage."catechumenate"

as called for in Famlllarls ‘Consortio, no. 66, can lead to

both an understandlng and an acceptance of thls Christian
imperative by which the_spouses imitate Christ in his

unconditional giving of delf. .
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DISTRIBUTION OF THE PRINCIPAL ETHNIC SUBDIVISIONS OF THE

SOUTHERN BANTU IN SOUTH AFRICA

’

. The Southern Bantu in South Afrlca are suﬁalv1ded into four -
" main cultural-linguistic groups, the Nguni, the Sothp, the

. Venda, and the Tsonga. Nine separate ethnic groups ‘are usu-

- ally identified among them which show cultural differencesg in

" NGUNI: XHOSA

" SOTHO: SOTHO

! regpect of language, customs, social organisation, etc.  Each

1.

ethnic group consists of a large number of clans who differ
dialectichally but nevertheless give allegiance to the larger
group. In the. following chart, column I shows the cultural-
© linguistic group; column -II the ethnic sub-group; column III
and column IV the geographical

some of the better known clans;
‘area where they originate.

I II 111

- ZULU - Zulu, Mngomezulu, Nkosi
b Buthelezi, Mkhize, Thembu
. .+ Dlamini, Nxumalo,.Makhanya
¢ - SWAZI -

Mkhatshwa,

TSWANA

Xhecsga, Bhaca, Mpondomise
Mpondo, Mfengu, Thembu

Dlamini, Nkosi, Magagula

Zwane, Maseko
NDEBELE - Manala, .Ndztindza, Langa
Hwaduba, Maune, Sebitiela

Fdkeng, Phuthing, Tlokwa
Taung, Kwena, Kgolokwe
Tlhaping, Tlharo, Relong

Hurutse, Ngwaketse, Kwena
Fokeng, Taung, Kgatla

PEDI

TSONGA: TSONGA

VENDA: VENDA Tshivhula,

Mphatlhele, Tshwene, Tlokwa
Matlala, Letswalo, Dikgale

Maputa, Tembe, Mpfumo -
Khoga, Nkuna,

Mavunda

Ndous ILaudzi

Tavhatsindi, Mb dzi, Lemba

A

Transkei and

: Eastern Cape.
: Kwazulu and

Natal

Swaziland and

: Eastern Transvaal
: Centyxal and
: Eastern Transvaal

: Lesotho and

Orange Free State
Botswana,
Bophutatswana and
Western Transvaal
Northern and
Central Transvaal

: North-Eastern

Transvaal
Northern

: Transvaal

Besides the geographlcal distribution indicated above and on
the accompanying map (p. 265), about 50% of South African

‘Bantu are urbanised. The largest concentrations are based

around the major industrial centres in each province (the
These urban conglomerations
are very heterogeneous, representing most ethnic groups, with
a concomitant blurring of cultural differences between them.

cities indicated-on the map).

Ethnic intermarriage is hastening "this process.
‘ o

-~

-]
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- s .
ROTAL CASES INVOLVING THE BONUM FIDEI, 1962-1981

- - = . \

"To our knowledge, /the only readily available list of
Rotal cases involving +t bonum fidel was published by

H. SERAFINI, "Index iurisprudentiae rota}is super bonum fidei
(ex voluminibus S.R. Rotae tribunalis edigis)“, in V. FAGIOLO
(ed.), Annali di dottrina ‘¢ giusprudenza ®anonica, Vol. 2: Il
dolo. nel consenso matrimoniale, Citta del Vaticano, Libreria
.Editrice Vaticana, 1972, pp. 236-261.

Serafini's list covers the years 1909-1961 and seems
to include some early cases in which the bonum fidei is not
mentioned explicitly. It does not refer to those cases listed
in the table.of contents of the SRR Decisions, but unpublished
in the body of the text. )

The following list is intended to bring Serafini's
work up to date. It should be noted that it includes all
Rotal cases involving the bonum fidei, whether published or
unpublished, or whether introduced under the sole heading or
in conjunction with others. Cases introduced under the head-
ing of exclusion of the tria bona are also listed, for their,
in iure sections usually deal explicitly with the bonum fidei
as well. The cases marked with an asterisk seem to have. had
a greater influence on the development of jutisprudence under.-
the heading bonum fidei. T

Since the last published volume of SRR Decisions covers
the year 1973, our list is complete up to the end of 1G673.
Those few bonum fidel decisions which have been reported in
canonical journals are included in as far as we are aware of
them. It may be of interest to note that, whereas bonum Tidei

\ cases made up approximately 4% of Rotal cases in the early
" 1960s, in 1972 and 1973 bonum fidei cases had increased to
approximately 9% of Rotal cases. -

The following symbols afe employed in this appendix:

a = amentia "1 = ligamen
b = tria bona ' . m = metus
¢ = conditio 7% p = prolis
~d =.disparitas 'cultis’ s = sacramenti
"1 = incapacitas assumendi +t = simulatio totalis
I = fidel :



Vol Year

54{1962)

55(1963)
56(1964)

57(1965)

58(1966)

59(1967)

Date
April 4
May 30
June 27
July 13

- Dec. 20
Feb. 22
April &4
June . 8
June £8
Ockx. 30
Dec. 20
March 18
April 23
June 17
June 27
Qct. 23
Dec. 9
Feb. 16
March 20
May 22
June 1
Oct. 16
Nov. 5
Nov. é9
Nov. 29
Dec. 20
July 18
July . 26
Jan. 26
Feb. 9
March 18
fpril 15
April 15
June 21
Oct. 30
Nov. 4
Jan. . 17
Jan. 25
Jan. 30

g
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Ponens

Pinna
Mattioli
Ewers
Filipiak
Be jan

Filipiak

- Pinna

Ewers
Doheny

*De Jorio

Sabattani

Canals
Mattiolil

*De Jorio

Ewers
Sabattani
Anné

Anné:
Lefebvre
Ewers
Anné
Lefebvre
Benet
Pinna

" Pinna
"Rogers

Leﬁebvré
Palazzini

Lefebvre
Abbo -

.Lefebvre

Lefebvre

Lefebvre .

Canals

- Filipiak

Czapla

#Be jan

Abbo
Anné

Ca

N

put

£
fp
f ]

Dec Caput Pages

neg

neg
neg
neg

neg
neg
neg
neg
neg
aff

aff
neg
aff
neg
neg
neg

~aff

aff
neg
neg
aff
neg
aff
aff
neg.

aff
aff

aff
neg
neg
aff
aff
neg
neg

neg

aff
neg

,aff

1

P

n

wn -

150-155
unpubl.

401-403

267

695-705 ~

~2l125
256-271
L5l-461
526-532
716725
959-970

210-219
unpubl .
491-502
unpubl .
755-763
911-918

unpubl.

- 431-435

unpubl.

o
"

965-975

unpubl .
662-672

uripubl. |,

78-92
unpubl.
181-187
unpubl.

737740

unpubl .

12-21
41-46

unpubl.-
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Vol Year

61(1969)

Dat
Feb.
May
May
May
July
July
Oct.
Qct.
Nov.
Dec.
Dec.

Jan.
Feb.
Feb.
March
April
April
May

. June

Oct.
Oct.
Nov.

‘Nov.

Noa.
Deé. .

, Dec.

62(1970)

Jan.
Feb.
April
April
May
May -
May
June
June
June
July
July
Octk.
Qct.
Oct.
Nov.
Dec.
Dec

. 19

e

6
18
22
25

13

22

- 16

21
.13

21

20
12
26

- 26.

23

27

.21
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Ponens C
Anné
Fagilolo
Palazzini
Filipiak
#De Jorio
Ewers
Palazzini
Czapla
*Ewers
erraro.

Ewers

Bonet
Palazzini
*De Jorio
Anné

Be jan

Be jan
Pucci
Mundy
Ewers
Abbo

Abbo
.Lefebvre’
Parisella
Pompedda
Anne

Fiore
Ewers
Palazzi
Canals
Ewers .
Lefebvre

- Abbo

Parisella
Fagiolo.
Fagiolo
Lefebvre
Pinto
Ewers -
Masala
Palazzini
Puccil
~Canals
“Pompedda

aput

fm
fs

e s

f

fs
cfs

fs

afst

aff
neg

aff -
neg
neg
neg
neg
neg
aff
aff
aff
aff

aff
aff -
aff
aff
aff
aff
aff
aff
neg
aff
neg
aff
aff
aff
neg
aff
aff
aff -~

m

H O

W,

| 723-729
* B62-870

unpubl.
55-62
155-163
202-210
unpubl.
394402
unpubl.

934-946
unpubl .
977-983
1003-1007
unpubl .
1097-1105
1172-1179
-
- 86-90 -
223-234 - . .
unpubl.
70-37
Tpoit%
unpubl .
488-496
647-654
661-666
unpubl .

39+843
882-901-
922-931
965-978 -
1063-1072
unpubl..
1189-1194
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Vol Year Date Pondgs LCaput Dec Caput Pages
63(1971) Jan. 29 Fagioj§g\- s aff unpubl .
- “Feb. 13 *Ewers f aff 119-130
g March 18 #Pinto - neg . 186-196
March 31 Mundy fps neg unpubl. .
April 30 Fiore f aff 361-365
May 26 Pompedda £ aff unpubl.
July 10 Lefebvre fs . .aff s 673-678
July 15 Pinto ' fs° neg 687-696
Oct. 20 Masala N T aff 750-761
Oct. 27 De Jorio s aff nig 781-790 -
Oct.- 27 De Jorio fms(\ neg 796-812
" Nov. 3 *Di Felice fpt aff T  837-845
Nov. 9 Rogers fst neg unpubl .
64(1972) Jah. 21 Pompedda : s aff il 24-32
: Feb. 14 Pinto f . aff - 83-91
Feb. 16 Pompedda f aff 100-105
] Feb. 26 Pozzi fp neg unpubl .
. April 11 Fiore ‘ fs neg - unpubl.
) " April 19 Ewers fs neg 179-188
: ' May 5 Bruno f aff unpubl.
May 13 Di Felice,  afst neg 276-283
May 13 Pozzi | fs aff - 284-293
. May 17 De Jorio fps aff P - 310-319
. June 28 Huot . fpst neg unpubl .
. - July 7 Serrano fst unpubl.
. ' July 22 _Lefebvre ' fnii aff bl Loi-500
: : e July 29 Lefebvre f /7 unpubl.
- " Oct. 11 Masala fps’ aff ' "
. Oct. 14 Ewers ... fs .aff . £  534-542
Oct. 18 Palazzini f unpubl .
Oct. 25 Bejan bl aff : "
Tet. 31 Fiore f  neg | .
. Nov. 6 Pinto fs neg 672-680 .
Nov. 15 :Masala S T neg unpubl.
Nov. 16 Fiore fst neg "
Nov. 22 Huot. : fs aff !
: R Nov. 29 Masala -fpst -neg’ "
. » Dec. 12 Huot s aff "
) Dec. 15 Bruno f aff "762-774
1Dec;> 16 Mercieca ~ fmst neg - 783-790 %:
+ - 65(1973)aJan. ~ 10 De Jagio »  fpsy aff p  8-18
: Jan.  20. Pozzi o t . unpubl . B
Jan. 31 .Davino, . fps | 49-53 " 2
(‘ “
> - . ! o !
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Vol Year _ Date ens Caput Dec Caput Pages
Y .
Feb. 28 Agustoni £ neg 180-188
March 3 ¥*Ewers s aff T 199-207
March 9 Bruno f+ . ' unpubl .
March 14 Palazzini fs "
March 16 Pozzi afst neg 273-278
March 26 Serrano afp neg 287-291
April 9 Pinto f neg 359-366
June 13 *De Jorio fs aff f  500-506
June 28 Lefebvre fps N unpubl.
June 28 Bruno fm aff f 526-537
Jct. 10 Masala £ neg 626-633
Oct. 16 Pompedda . Tt neg 647-652
Oct. 20 Raad £ unpubl.
Nov. 5 Pompedda fm . "
Nov. _ _n o fst neg 774-7873
Dec. z%?f-§§§¥§1 f aff 849-856

¥ oK OE R ¥ W B K O #

Besides these bonum fidel cases published in' SRR Decisions,

some more recent Rotal bonum fidel decigiocons

in whole or in part in the canonical reviews:

also appeared

January 9, 19?5, c. Parlsella, in Periodica, 64(1975), pp.
| . Ewers, in BIC, 33(1977)% pp. 3542356

683-68
January 15, 19?7, C.
March 19, 1978,
April 20,
April 25, 1979,
May 7, 1979, c.
July 25, 1980, c.

ki

c. Davino,
Parisella,

¢. Pinto, in EIC, 3 (1979), pp. 24
1979, ¢. Pinto, in ME, t0L(1979), pp. 38

Z 252.

390.

, 105(1980), pp. 184-189.

104(1
Serrano, 'in EIG, 38(

1982),

979), pp. 285-293.
Pp. 274-277.
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SAMPLE IN IURE SECTIONS UNDER THE HEADING OF INTENTION AGAINST :
FEDELITY - :

1. The Non-Assumption of Fidelity
. ™ s .
Christian marriage is a covenant which comes about.
when the spouses mutually give and receive one ancther (c.
1057 & 2) in order to establish a paritnership of the whole
of 1life {(c. 1055 8 1). Of its very nature this covenant is
both perpetual and-exclusive (c. 1134), and both spouses
enjoy equally the. same rlghts and obligations with regard to
v+ all the things which pertaln to the partnership of conjygal
.¢. life {c. 1135). Thus the self-giving of both husband and
" .wife should be fully huméan, total, exclu51ve, oblative, and
. unifying (Humanae Vitae, no. 9) if i s to be constltutlve
E&? of Christian marriage.

o The intentionsto establish an excliusNe marital re¢fa-
tlonship is so essential to Christian marria that wheye it
is lacklng a ' marriage does not«wome about (st.
Supplementum, q. 49, a. 3). This exclusivity is
bonum fidei, and any limitation placed upon it redlults in the
invalidity of marriage (SRR Dec., 45(1953), c. MATTIOLI, *

October 30, 1953. pp. 64T-6L2). . _ . ’

. ‘The unlty of marriage and’ its exc1u31v1ty are not
identical, and thus the limitation of exclu51v1ty\does not

necessarily involve gilving a thi erson the right-to conjugal
acts (ibid., 55( 1963% c. DE JORIO,\October 30, 1963, p. 717
Nevertheless, the 1nvalldat1ng 14 mlﬁatloh placed upon the -
bonum fidei should result from a tife act of the will (c
1101 8 2y, i.e. the limitation should be specifically sought -

by the will. However, jurisprudence acknowledges that this
limitation may be implicit, i.e. the will can directly pursue
the kind of marrlage from Whlch exclu31v1ty is "either excluded
~or restricted in some way.
*Thus “the person who- 1ntends to establish an openJmar—‘
riage in which exclusivity is lacking- by mttual consent. (lbld.,
¢. ID., @&ctober 27, 1971, p. ?87), or a marrlage where one.
spouse enjoys sexual liberty while the other is bound to ex—.
clusivity (ibid., ¢. DI FELICE, November 3, 1971, p. 839),
does not enter a Christian marriage. An indirect exclusion
of sthe: bonum fidei is therefore considered to have taken . .
pldce if the spouse's right to an exclusive relationship is s
not- acknowledged at the time of consent, or if the obligation
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to sexual fidelity is not assumed (ibid., 64{1972), c. POM-
PEDDA, February 16, 1972, p. 101; ibid., 65(19731}, c. 1D.,
Octoggy—lé, 1973, p. H49). : . '

Such an implicit exclusion could be caused by the .
person's defective knowledge regarding the nature of Christian
marriage. If this ignorance or error is so deep-rooted that
it assumes the ¢character . of a mehtality, renderinjﬁthe indi-

vidual unable ™™see fidelity as the Church sees iy, or making
him in%tolerant towards the restrictions imposed by marital
exclusivity, the marriage is invalid (ibid., 64(1972}, ¢. ID.,
January 21, 1972, pp. 25-26), for it vitiates the will (ibid.,
46(1954), c. FELICI, July 13, 1954, p. 616; ibid., 49(1957), -
c. ID., December 17, 1957, p. 84#4; ibid., 48(1956), ¢. FILI-
PIAK, March 23, 1956, pp. 256-257). o

A deep-rooted mentality of this nature can be reinforced
by the influence and example of family, relatives, and friends,
and thus induce the will further to exclude fidelity implicitly,’
(ibid., 65(1973), c. DE JORIO, June 13, 1973, p. 503). It is
sufficient for the invalidity of marriage that such a person
follow his own feelings, education, or deep-seated practice of
multiple sexual relationships (ibid., 64(1972), c. POMPEDDA,.
January 21, 1972, pp. 25-26), or that the obligation of fi- X
delity was demonstrably not a part of his marital consent
(ivid., 63(1971), c. DI FELICE, November 11, 1971, p. 839).

According to ethnographers, both traditional and modern
Bantu attitudes consider sexual gratification as something not
necessarily linked to marriage, allowing adults opportunities
of sexual activity outside marriage on condition that there is
no impregnation of a nubile. girl or an involvement with a mar-
ried woman (B.A. PAUW, The Second Generation, Cape Town, 0.U.P.,
1968, p.+163)}. This feeling is shared by many Christians who
consider adultery to mean only those extra-marital relation-
ships whieh involve married women (P. MAYER, Townsmen or
Tribesmen, Cape Town, 0.U.P., ®971, p. 214). Thus adultery
is frowned upon only if it prejudices” the security of the
spouse and family, or the stability of another man's marriage
.(ibid., p. 252). In the changing socio-cultural scene, Christ-
ianity thys tends to be seen as just one of several possible
dynamics of married life, rather than as a normative ideal
(M. PESKIN, "Christianity and Marriage in Soweto", in T.D.
VERRYN (ed.), Church and Marriage in Modern Africa, Groenkloof,
The Ecumenical Research Unit, 1975, p. 424).

Bishops and theologians have confirmed that these at- .
titudes are shared by Catholics. According to them, too many
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monogamous Chrigtian men: S&lll have a polygamous mentality in
which the wife is considered as a possession or a means to an
end (Card. P.- ZOUNGRANA, "A propos de la polygamie en Afrique",
in Téléma, 9,2(1983), p. 43), and this polygamous mentality
causes African men to live according to a double standard in -
which they demand sexual freedom for themselves while denying
it to their spouses (B. KISEMBO, I. MAGESA, A. SHORTER, African
Christian Marriage, London, Chapman, 1977, p. 77). This led
the African bishops at the 1980 Synod on the family to condemn
all forms of sexual exploitation, especially in tHe form of
successive or clandestine polygamy (AFER, 23(1981), pp. 96-102).

Proof of the implicit exclusion of fidelity can be ar-
rived at.directly, from the deélarations of the spouses, the
testimony of witnesses, or available documents; or indirectly,
from the clrcumstances surroundlng the marriage, the character
of the respondent, and the motive for the.exclusion (SRR Dec.,
64(1972), c. POMPEDDA, January 2%, 1972, p. 26; ibid., 62{1970),

¢. PALAZZINI, October 28, 1970, p. 971).

The circumstances of the case which are particularly
relevant to proving the implicit exclusion of fidelity are
the extent to which the respondent diSplayed the polygamous
mentality, subsecribed to the prevalent culfural view of mas-
culine prerogatives, or expressed a deep sire for many sexual
relationships. Thus his personal character and way of life
could be very important indications of the non-assumption of
fidelity (ibid., 63(1971), c. DE JORIO, October 27, 1971, p.
786; ibid., 62 2(1970), c. POMPEDDA, December 19, 19?0 D 1190)
If nis prevalent will was to choose a pseudo-marriage from
which fidelity was excluded, rather than to marry accordlng
to the mind of the Church, his consent would have been inade-
quate for the establishing of a valid marriage (SRR decision

¢. PINTO, March 1?, 1978, in EIC, 35(1979), p. 251).

The' presumptiong of law which favour marriage (cc. 1060,
1101 B 1) can be overturned by proof to the contrary. Such
proof arises from the human presumptions formulated by the
judge from the circumstances of the case (c. 1586) and his

‘knowledge of the psychology and cultural customs of the
.spouses (Z. GROCHOLEWSKI, De exclusione indissolubilitatis

exX consensu matrimonialis elusque probatione, Neapoli, M.

D'Auria, 1973, p. 153). Particularly in mission countries
where the Church has come to embrace a multiplicity of socie- -
ties and cultures, the general formulations of jJjurisprudence
must be applled with great caution (SRR decision c¢. FAGIOLO,

June 8, 1968, in IDE, 79,2(1968), pp. 278-280), for the
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deeper,ihe error regardlng the nature of Christian marrlage,'
the stronger the presumption favouring 1nva11d1ty (SRR _Dec.,.
63(1971), c. POMPEDDPA, January 23, 1971, pp. 53-54).

‘2. The Exclusion of Fidelity

Chrlstlan marriage, which is a covenantal partnership
of the whole of 1ife (ec. 1055 8 1), comes about through the
‘consent of the spouses by which they mutually give and accept
oné another for the purpose of establishing marriage (c. 1057
B 2). This consent 1s preswmed- to be sincere (ec. 1101-8 1),
but it could be vitiated if either or both parties should ex-
clude an essential element of marriage by a positive act of
the will (c. 1101 8 2).

Exclusivity is one of these esse;tial elements of
Christian marriage (c. 113%), and both spouses are equally
bound to it as one of the rights and obligations of marriage

; (c. 1235). Thus their self-giving must be .fully human, total,

exclusive, oblative, and unifying {(Humanae Vitae, no. 9) if it
igs to result in a wvalid Christian marriege.

- The intention to establish an exclusive marital rela-
tionship is so essential to Christian marriage that where it
is lacking, a marriage does not come about’(st THOMAS AQUINAS,
Supplementum, q. 49, a. 3). This exclusivity is called the
bonum fldel which St. Thomas understood to be essential to
marrlage in its principle as a right and ‘obligation, but not
necessarily in its use.

. Praditional jurisprudence thus distinguished the right
A0 fidelity from the use of this right, and formulated the
presumption that not fidelity itself, but only its exercise
is excluded in bonum fidel cases., This presumption made it
very difficult to conclude to the invalidity of marriage on
this ground. Only the reservatlon of ~thé right to commit .
adultery (SRR Dec., 41(1949), c. STAFFA, August 5 1949, p.
461); or the refusal to concede the spouse the right to an
exclusive relationship or to assume oneself the obligation
of fidelity (ibid., 36(1944), c. WYNEN, July 31, EE 5?0)
was thus considered to harm the bonum fldEl.

Some more recent decisions have held that St. Thomas'
distinction concerns only the difference between act and in-
tention, and is not concerned with different kindg _of inten-
tions (ibid., 55(1963), c. DE JORIO, October 30, 1963, p.
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718), that most people do not make such distinctions when
exclu ng fidelity from their marriage (ibid.). Although the

. distinction is logical and comprehensible in law, it is psy-
. chologically improbable, and ordinary human experience leads w7

to the presumption ithat whosoever does not ‘wish to fulfill an
obligation also does™mot wish to assume it (ibid., 63(1971),

To provoke invalidity, the act of exclusion must be

.made by a phsitive act of the will which can be actual or vir-

tual, explicit or implicit (Z. GROCHOLEWSKI, De exclusione

,'1ndissolubllltatls €X consensu matrlmonlalls glusgue probatlone

Neapoli, M. D'Auria, 1973, pp. 190-191). The bonum fidei is

‘expllcltly excluded when a person entering marriage directly
_1ntends the Opp051te, whether he was aware cof the obligaticn

or nmot. It is 1mpllcltly excluded if his understanding of
marrlage ig defective aqd he 'simply intends to marry accord-
ing to his erroneous v1ews ({D.E. FELLHAUER, "The Exclusion of
Indissolubility: 01d Prlnc1ples and New Jurlsprudence", in 3C,

“;9(1975), D- 128)

Accordlng to ethnographers, Bantu marriage Is open to
polygamy which is concgived as the best means of serving the
interests of ,the.-extended family (E. PRESTON-WHYTE, "Kinship
and Marrlage , in-{.D. HAMMOND-TOOKE (ed.), The Bantu Speaking
Peoples of Southern Africa, London, Routledge and K. Paul,
1974, p. 179). It 1s seén as part of a male- dominated culture
in which masculine prerogatives include sexual freedom in
marriage. Thus.youths are encouraged to indulge in sexyal
relatlonshlps (V VAN DER VLIET, "Growing Up in Traditifnal
Society", in W.D. HAMMOND-TOCKE, op. cit., pp. 236-237), and
boys are so convinced that they have a right to demand inter-
course from girls that many threaten them with violence should - |
they resist their advances (B.A. PAUW, The Second Generatlon,
Cape Town, 0.U.P., 1968, p. 122; P. WHOOLEY, "Equality in
Marriage", in T. D VERRYN (ed. ), Church and Marriage in Modern

Africa, Groenkloof, The Ecumenical Research Unit, 1975, p. 179).

Both traditional and modern attitudes towards sexuality
are influenced by this polygamous mentallty in which men do
not see marriage as an exclusive relatlonshlp for themselves,
but claim the same sexual freedom after marriage which they

-enjoyed before (B.A. PAUW, op. cit., p. 163). They thus re-

serve to themsglves the rlght to commit adultery, using the
time-honoured ways institutionalised in Bantu culture and
designed to leave existing marriages intact (E.J. KRIGE, "In-
dividual Development", in I. SCHAPERA, The Bantu- Speaklng
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Tribeg of South Africa, London, G. Routledge, 1937, p. 110).
Ethnographers clalm that many Christians tend to follows this

attitude, although they are more discreet and try to avoid ~—
detection (P. MAYER, Townsmen or Tribesmen, Cape Town, O0.U.P.,

1971, pp. 252-266).

The exclusion of fidelity by a positive act of the will
can be proven directly from the declarations of the spouses,
the testimony of the witnesses, or available documents (SRR
Dec., 64(1972), c. POMPEDDA, January 21, 1972, p. 26). Where
the respondent does not admit to the exclusion, recourse must
be had to indirect proof such as the circumstances surrounding
the marriage, the character of the respondent, and his motives
for the exclusion (ibid., 62(1970), c¢. PALAZZINI, Octobe¥ 28,
1970, p. 971). ‘ - o

The respondent is generally the only one who knows his
internal act, and his declaration is thus the basis for all
proof (ibid., 61(1969)}, ¢. DE JORIC, February 26, 1969, p.
206).. However, it nheeds to be carefully evaluated, and what
is omitted from it may be equally relevant (ibid., 58(1966),
¢. PALAZZINI, July 26, 1966, p. 664), for actions speak louder
than words if they are many, certain, and unequivocal {(ibid.,

- 62(1970), c. PARISELLA, June 11, 1970), p. 650).

Facts can be variously interpreted, but the key to
their meaning lies in the character of the respondent which
is already formed by the &ime he enters marriage. Where this
includes a resolute claim to the traditional male prerogatives
of sexual freedom in marriage, it necessarily indicates a pre-
valent intention to reject the obligation of observing fidelity
or to grant the spouse the right to an exclusive relationship,
and -thus results in invalidity (ibid., 64(1972), ¢. PINTO,
February 14, 1972, p. ﬁ?).

The person’s moral and réligious constitution, or his
pattern of behaviour at the time surrounding the marriage, can
thus point to an efficacious decision made before the wedding
. and tenaclously pursued thereafter (ibid., 63(1971), ¢, MASALA,

October 20, 1971, p.’ 753; SRR decision c¢. PARISELLA, October
15, 1981, in ME, 109(1984), p. 223)., His character and habit- .
ual way of life can also reveal the motive for the exclusion
(SRR Dec., 62(1970), c. POMPEDDA, December 19, 1970, p. 1190), -
which should be prevalent in the sense that marriage is not
desired other than without the bonum fidei as understood by
the Church (SRR decision c. PINTO, March 19, 1978, in EIC,
35(1979), p. 251). _ *
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It is not necessary -that there be a clear oppositidn
between the person's convictions and the Church's teachings N
(SRR Dec., 63(1972), c. POMPEDDA, January 21, 1972, p. 26),
but where an individual knows the truth regardlng the obliga-
tions of Christian.marriage and yet perseveres in disregarding
it, he cannot be presuff®d to marry as Christians do (ibid., )
c. PINTO, November 6, 1972, pp.. 673-675).

The human presumptions formulated by the judge®from
" the circumstances of the case (c. 1586) are capable of over-

turning the presumptions of law favouring the marriage (cc.

1060, 1101 R 1). An insight into the cultural values of- the

respondent leads to the presumptlon that where he has excluded

fidelity from his marriage, he did so because he considers it

his right and prerogative.s” He thus rejected the obligation ("T*‘““i\
of fidelity itself, and not only its fulfillment, he deprived

-his spouse of the rlght'to an exclugive relatlonshlp, and
'thus entered an invalid union.
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