uOttawa

L’Université canadienne
Canada’s university



"

FACULTE DES ETUDES SUPERIEURES i FACULTY OF GRADUATE AND
ET POSTOCTORALES uOttawa POSDOCTORAL STUDIES

L'Université canadienne
Canada’s university

Jose Marattil
AUTEUR DE LA THESE / AUTHOR OF THESIS

Ph.D. (Canon Law)
GRADE / DEGREE

Faculty of Canon Law
FACULTE, ECOLE, DEPARTEMENT / FACULTY, SCHOOL, DEPARTMENT

Reverential fear as a Ground of Marriage Nullity with Particular Reference to the Indian Culture

TITRE DE LA THESE / TITLE OF THESIS

Augustine Mendonga
DIRECTEUR (DIRECTRICE) DE LA THESE / THESIS SUPERVISOR

: Anne Asselin
CO-DIRECTEUR (CO-DIRECTRICE) DE LA THESE / THESIS CO-SUPERVISOR

EXAMINATEURS (EXAMINATRICES) DE LA THESE / THESIS EXAMINERS

Jobe Abbass John Renken

John Huels Kevin McKenna (St-Bernard’s
School of Theology and Ministry)

Gary W. Slater

Le Doyen de la Faculté des études supérieures et postdoctorales / Dean of the Faculty of Graduate and Postdoctoral Studies




REVERENTIAL FEAR AS A GROUND OF MARRIAGE NULLITY
WITH PARTICULAR REFERENCE TO THE INDIAN CULTURE

by
Jose MARATTIL

A thesis submitted to the Faculty of Canon Law
Saint Paul University, Ottawa, Canada,
in partial fulfillment of the requirements for the degree of
Doctor of Canon Law

Ottawa, Canada
Saint Paul University
2009



I+l

Library and Archives
Canada

Published Heritage
Branch

395 Wellington Street
Ottawa ON K1A ON4
Canada

Bibliothéque et
Archives Canada

Direction du
Patrimoine de I'édition

395, rue Wellington

NOTICE:

The author has granted a non-
exclusive license allowing Library and
Archives Canada to reproduce,
publish, archive, preserve, conserve,
communicate to the public by
telecommunication or on the Internet,
loan, distribute and sell theses
worldwide, for commercial or non-
commercial purposes, in microform,
paper, electronic and/or any other
formats.

The author retains copyright
ownership and moral rights in this
thesis. Neither the thesis nor
substantial extracts from it may be
printed or otherwise reproduced
without the author's permission.

Ottawa ON K1A ON4
Canada
Your file Votre référence
ISBN: 978-0-494-66017-1
Our file Notre référence
ISBN: 978-0-494-66017-1
AVIS:

L’auteur a accordé une licence non exclusive
permettant a la Bibliothéque et Archives
Canada de reproduire, publier, archiver,
sauvegarder, conserver, transmettre au public
par télécommunication ou par l'internet, préter,
distribuer et vendre des théses partout dans le
monde, a des fins commerciales ou autres, sur
support microforme, papier, électronique et/ou
autres formats.

L’auteur conserve la propriété du droit d’auteur
et des droits moraux qui protége cette thése. Ni
la thése ni des extraits substantiels de celle-ci
ne doivent étre imprimés ou autrement
reproduits sans son autorisation.

In compliance with the Canadian
Privacy Act some supporting forms
may have been removed from this
thesis.

While these forms may be included
in the document page count, their
removal does not represent any loss
of content from the thesis.

Canad;

Conformément a la loi canadienne sur la
protection de la vie privée, quelques

formulaires secondaires ont été enlevés de

cette thése.

Bien que ces formulaires aient inclus dans
la pagination, il n’y aura aucun contenu
manquant.



ABSTRACT

Marriage is an intimate interpersonal bond, a juridic reality, between a man and a
woman, who are legally habiles, and it comes into being through their mutual, free and
irrevocable consent expressed in accord with the norm of law (cf. CIC, c. 1057; CCEQO, c.
817). This mutual consent can be affected by several intrinsic and external factors which
can render it null or invalid. One among these factors is grave fear imposed from without,
which the person is not able to resist except by choosing marriage, and this no doubt
invalidates the marriage. One form of grave fear implied in canon 1103 of the Latin Code
and canon 825 of the Eastern Code is reverential fear. The effect of reverential fear on the
choices one makes is determined largely by the culture of people.

The system of arranged marriages is so deeply rooted in Indian culture that, even
today, almost ninety-five percent of the marriages are contracted in accord with that
system. Although this system has its own merits within the context of a particular culture,
it is not without its negative impact on the freedom of the Christian faithful in the choice
of their life-partners. This is particularly evident in cases of reverential fear.

The specific question we responded to in our thesis is: What is the impact of
reverential fear, which is deeply rooted in the Indian culture, on matrimonial consent?
We have organized our response to this question under four sub-questions and the
response to these questions is developed in four chapters.

In the first chapter we deal with the interpretation of ecclesial law in light of
culture. The second chapter deals with the nature and the elements of matrimonial
consent. The third chapter is a study of reverential fear as a ground of marriage nullity
with particular reference to the factors that underlie reverential fear in the Indian cultural
context. The focus of the fourth chapter is canonical jurisprudence on reverential fear.

What we have discovered in our study is that there is a very close link between
culture and law, and that a proper understanding of the cultural background of a person or
of a community is very important to provide a just and equitable interpretation of law,
marriage law in particular, and to apply it to a concrete case.

Hence, a careful analysis of various cultural factors which impinge on
matrimonial consent leads us to conclude that cultural factors can have a serious impact
on the consent of the spouses and, indeed, the culturally rooted reverential fear can
substantially affect the freedom of choice of marriage itself and/or of the marriage
partner.
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GENERAL INTRODUCTION

One of the most fundamental choices every human being has the natural right to
make is the choice of one’s status in life. To be legitimate, this choice must be deliberate
and free. This is clearly stated in c. 219 of the Latin Code and c. 22 of the Eastern Code.
The prescript of these canons reads, “All the Christian faithful have the right to be free
from any kind of coercion in choosing a state in life.” The choice of a state in life can be
a juridic act, such as marriage. To be valid, a juridic act must be, besides the habilitas of
the subject of the act, a human act, that is, one made with sufficient knowledge of its
object and internal freedom to choose it. This is implied in ¢.124, §1 (CCEO, c. 931, §1).
Any factor, whether internal or external, which substantially impedes the internal
freedom, invalidates the juridic act. Grave fear has been designated by law as one such
factor, which can interfere with one’s freedom needed to place a valid juridic act.
However, fear per se does not invalidate a juridic act unless the law establishes otherwise
(c. 125, §2; CCEO c. 932, §2).

Marriage is a natural state, one that is open to every human being, and it is chosen
and sealed by the mutual consent of the spouses (c. 1057, CCEQ, c. 817). This consent is
a juridic act. Therefore, it must be a free will act on the part of each spouse. Although, as
stated above, fear per se does not constitute a factor that invalidates a juridic act, ¢. 1103
(CCEO, c. 825) establishes that a consent elicited by reason of grave fear imposed from
without, which the person has no other escape than by choosing marriage, invalidates
marriage. The authentic interpretation of 6 August 1987 by the Pontifical Council for
Legislative Texts on the prescript of c. 1103 has affirmed that the norm of the canon is of

natural law, therefore, applicable also to marriages of non-Catholics. Hence, understood



GENERAL INTRODUCTION
within its juridical parameters, fear can invalidate matrimonial consent and it does so by
force of natural law itself.

One form of grave fear implied in c. 1103 (CCEOQ, c. 825) is reverential fear. The
source of this fear is the filial respect and gratitude children owe to their parents, which in
turn can create trepidation of mind in the process of making a choice, particularly the
choice of marriage and of the marriage partner. The effect of this factor on the choices
one makes is determined largely by the culture of people. Thus, for example, in the
Western culture the choice of partner in marriage is made by the parties themselves, but
in most Southeast Asian cultures (e.g., India) such a choice is made by the parents or
“significant others™' of the prospective spouses. In most instances, the parties acquiesce
to the choice made by parents or by relatives. The following concrete example illustrates
this situation.

Recently one of the diocesan tribunals in India had to deal with a marriage nullity
case involving a marriage arranged in accord With the Indian culture. The woman was
relatively well-educated; she had a degree in civil law and worked as a clerk-cashier in
one of the reputed Indian banks. The man had no university education and was employed
as a scan technician in a small firm. The families of both parties had known each other
for a long time, and therefore agreed to seal the alliance. As the level of education and
employment status of the respondent were not acceptable to the woman, she did not like
this alliance right from the start. But the alliance was approved by her uncle, a priest she
considered as her guardian. Therefore, in deference to him, she consented to marry. Not

too long after the wedding, this marriage failed and the woman petitioned the diocesan

' The expression “significant others” includes in Indian culture not only close relatives but
also those who have significant influence on the people.



GENERAL INTRODUCTION
tribunal to declare her marriage null on the ground of reverential fear. In her libellus, she
alleged that her consent was the product of reverential fear, especially her fear of
indignation on the part of her uncle priest. This is a typical case of reverential fear
encountered frequently in the Indian culture.

It is not too difficult for one to see from the above case how culture impacts on the
matrimonial consent of the spouses. A human being is a product of culture, and his or her
mind is invariably conditioned by cultural influences. The system of arranged marriages
is so deeply rooted in Indian culture that even today almost ninety-five percent Qf
marriages celebrated are products of the system. Although most unions thus entered last
a long time, there are many that fail within a very short period of time after the wedding.
These failed marriages are the ones which appear from time to time at our tribunals for
redress.

On the one hand, the Church rightly upholds the inviolability of personal freedom
in the choice of one’s state in life. On the other hand, the Church respects and accepts
what is good and valuable in every culture. Although the system of arranged marriages
has its own merits within the context of a particular culture, it is not without its negative
impact on the freedom of Christian faithful in the act of choosing their life partners. This
is particularly evident in cases of reverential fear. In these cases, the reverence and
respect one owes to his or her parents or significant others interfere with the natural right
of a person to choose freély his or her life partner. This is, indeed, a fact, not an abstract
theory. Thus, culture obviously exerts significant influence on the consent of the parties.

The fundamental goal of our project is to identify, define, and determine how a

particular culturally rooted reverential fear could influence the freedom of choice of
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marriage and of the marriage partner. Two basic values are at stake in this crucial choice,
namely the freedom of each party to choose marriage itself and his or her own marriage
partner, and the sacredness and validity of the matrimonial bond. The law strives to
safeguard and promote both these values. Any study of a factor that touches on these
values must take into consideration different aspects of matrimonial consent.

There are some scientific studies and articles published on reverential fear. But so
far we have not come across any major study exclusively on reverential fear as a ground
of marriage nullity with particular reference to the Indian culture:

J.V. Sangmeister, in his doctoral dissertation, Force and Fear as Precluding
Matrimonial Consent: An Historical Synopsis and Commentary, analyzes the canonical
effects of force and fear on matrimonial consent according to c. 1087 of the 1917 Code of
Canon Law. The theme of reverential fear is treated explicitly in the third part of the
study, but it is limited to the clarification of pure reveremtial fear and qualified
reverential fear. It does not say anything about how this ground must always be
examined within the context of a culture. In his doctoral dissertation, Reverential Fear in
Matrimonial Cases in Asiatic Countries, Rota Cases: A Historical Synopsis and a
Commentary,” R.F. Knopke focuses on how matrimonial consent is being affected by
cultural factors in the Far Eastern countries, especially when reverential fear is involved.

The study is based principally on the Rotal cases originating from China, Korea, and

2 J.V. SANGMEISTER, Force and Fear as Precluding Matrimonial Consent: An Historical
Synopsis and Commentary, Canon Law Studies (= CLS), no. 80, Washington, DC, The Catholic
University of America, 1932.

3 R.F. KNOPKE, Reverential Fear in Matrimonial Cases in Asiatic Countries, Rota Cases: A
Historical Synopsis and a Commentary, CLS, no. 294, Washington, DC, The Catholic University
of America, 1949.
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Manchuria from 1911 to 1930. Although the specific focus of this thesis is on reverential
fear and its impact on matrimonial consent, the range of customs and practices dealt with
is limited exclusively to countries of the Far East, and particularly to China. J.G.
Chatham, in his doctoral thesis, Force and Fear as Invalidating Marriage: The Element
of Injustice,® examines in detail the historical development of the various problems
related to the law on force and fear. There is a detailed interpretation of c¢. 1087 of the
1917 Code in the commentary. The author speaks about the peculiar injustice of
reverential fear when it is inflicted directly.

T.J. Kirupaharan’s doctoral dissertation, Reverential Fear in Matrimonial Consent: A
Study Based on Canon 1103 with Particular Reference to Arranged Marriages among the
Tamils of Jaffna .in Sri Lanka, concentrates on the problem of reverential fear as a
species of force and fear in arranged marriages among the Tamils of Jaffna in Sri Lanka.
The analysis of jurisprudence on reverential fear is quite limited. A. Mendonga, in his
scientifically written article, “The Importance of Considering Cultural Contexts in
Adjudicating Marriage Nullity Cases, with Speéial Reference to South East Asian
Countries,”® emphasizes the importance of considering cultural contexts in adjudging
marriage nullity cases with special reference to South East Asian Countries. In light of his

research in doctrine and jurisprudence, the author concentrates on the impact of various

* J.G. CHATHAM, Force and Fear as Invalidating Marriage: The Element of Injustice,
CLS, no. 310, Washington, DC, The Catholic University of America, 1950.

® T.J. KIRUPAHARAN, Reverential Fear in Matrimonial Consent: A Study Based on Canon
1103 With Particular Reference to Arranged Marriages Among the Tamils of Jaffna in Sri Lanka,
JCD diss. [excerpts from thesis], Rome, Faculty of Canon Law, Pontifical Urban University,
1993.

% A. MENDONCA, “The Importance of Considering Cultural Contexts in Adjudicating
Marriage Nullity Cases, with Special Reference to South East Asian Countries,” in Philippiniana
sacra, 31/92 (1996), pp. 189-268.
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cultural factors that affect the matrimonial consent in those countries, but not with a
particular reference to India. The doctoral thesis, Force and Fear in Relation to
Martrimonial Consent (Can. 1103): A Critical Consideration of the Situation among the
Ethnic Nationalities-Special Reference to Nigeria,' of E.H. Odilichukwu, analyzes the
ecclesiastical law on force and fear in relation to matrimonial consent among the
Catholics in Nigeria. The author tries to integrate doctrinal-historical, anthropological-
psychological and legal-jurisprudential aspects of fofce and fear in order to demonstrate
how cultural factors can impinge on matrimonial consent. He analyzes the applicability of
the law on force and fear in light of ethnical-tribal, social-cultural, and economic
background of the people in Nigeria.

The overall methodology we will use in this study is a systematic analysis of the
different cultural and canonical issues related to reverential fear as a ground of marriage
nullity.

The principal question of our project is: How does culture impact matrimonial
consent? And more specifically: What is the impact of reverential fear, which is deeply
conditioned by the Indian culture, on matrimonial consent? Our study will focus on
answering this principal question. We intend to organize our response to this question
under four inter-related sub-questions: Because culture invariably influences the act of
matrimonial consent, we first ask the question: What is the relationship between culture
and law? An appropriate answer to this question will provide us with the general

principles that could be applied to the particular question related to the influence of

" E.H. ODILICHUKWU, Force and Fear in Relation to Matrimonial Consent (Can. 11 03): A
Critical Consideration of the Situation among the Ethnic Nationalities-Special Reference to
Nigeria, JCD diss., Roma, Pontificia Univeristas Lateranensis, 2006.
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reverential fear on matrimonial consent. The second inter-related question is: What are
the nature and the elements of matrimonial consent? The third inter-related question is:
How does reverential fear affect matrimonial consent in the Indian cultural context? This
question is intended to draw out the juridic principles related to reverential fear in general
and to reverential fear in the Indian cultural context in particﬁlar. There is no doubt that
the ground of reverential fear is predominantly a development of canonical jurisprudence
because the law itself makes no explicit reference to the matter. Therefore, we will try to
respond to the fourth question: What does the Rotal jurisprudence say about reverential
fear and how do the local tribunals in India deal with marriage nullity cases involving
" reverential fear? In line with these questions, we will organize our responses in four
chapters.

In the first chapter, we deal with the interpretation of ecclesial law in light of
culture. We will analyse here the interaction between culture and law. This will entail a
critical review of the available scientific literature on the relationship between culture and
law with particular reference to the cultural aspects of reverential fear within the context
of arranged marriages.

The second chapter will deal with the nature and the elements of matrimonial
consent. We will analyse the elements of a juridic act, the factors that invalidate a juridic
act, the nature and the elements of matrimonial consent as a juridic act, and the factors
invalidating matrimonial consent.

Both Codes do not speak explicitly of reverential fear as a ground of marriage
nullity. The concept and the related principles are obviously products of doctrine and

jurisprudence. Therefore, in order to provide a juridic foundation for the fourth chapter,
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we will analyse c. 1103 (CCEQ, c. 825) from doctrinal and jurisprudential points of view
in the third chapter. Through this analysis we hope to determine the juridic principles that
have emerged from the interpretation and application of ¢.1103 (CCEO, c. 825) on
reverential fear. In this chapter, we will also deal with the specific cultural factors that
underline reverential fear, proofs of reverential fear, the principle of substantial or
equivalent conformity of sentences in contentious cases and its application, and the
relationship between reverential fear and a few other grounds of the nullity of marriage.

The focus of the fourth chapter will be canonical jurisprudence on reverential fear.
In this chapter, we will present a critical analysis of matrimonial cases adjudged on the
ground of reverential fear at the Apostolic Tribunal of the Roman Rota and in selected
ecclesiastical tribunals in India. Because of the limited scope of our project, we will
analyse post-1983 Code Rotal sentences on marriage cases originating specifically from
India. The examination of the local jurisprudence on reverential fear will be limited to
sentences pronounced by selected ecclesiastical tribunals of the Latin Church and of the
Syro-Malabar and the Syro-Malankara Major Archiepiscopal Churches. Moreover, the
analysis of the sentences will be categorized under the cultural factors which generate
reverential fear in children in the Indian society.

It is our hope that this study will clarify the relationship between culture and law
and will bring together the consolidated doctrinal and jurisprudential principles related to

matrimonial consent and the ground of reverential fear.



CHAPTER ONE
INTERPRETATION OF ECCLESIAL LAW IN LIGHT OF CULTURE

INTRODUCTION

Writing on the rules for the interpreters of law J.A. Coriden says, “No law works
automatically, nor is its application a purely mechanical, robot-like function.”' Law is
interpreted and applied by persons for those to whom the law is intended. Interpretation is
an inherent part of the juridical structufe of the law.> We read in Latin Code,’c. 16 and in
the Eastern Code,* c. 1498 that laws are authentically interpreted by the legislator and by
one to whom the legislator has granted the power to interpret them authentically.
However, there is no prohibition of private interpretation, the much more common

activity in which canon law experts provide counsels, directives, and non-obligatory

' J.A. CORIDEN, “Rules for Interpreters,” in The Jurist, 42 (1982), p. 277.

2 See L. ORrSY, “General Norms,” in J.A. CORIDEN, T.J. GREEN, D.E. HEINTSCHEL (eds.),
The Code of Canon Law: A Text and Commentary (= CLSA Comm1), commissioned by Canon
Law Society of America (= CLSA), Study Edition, New York/Mahwah, Paulist Press, 1985, p.
35.

3 Codex iuris canonici (= CIC), auctoritate loannis Pauli PP. II promulgatus, fontium
annotatione et indice analytico-alphabetico auctus, Libreria editrice Vaticana, 1989; English
trans. Code of Canon Law, Latin-English Edition, New English Translation, prepared under the
auspices of the CANON LAW SOCIETY OF AMERICA, Washington, DC, CLSA, 1999. This
translation is used for all subsequent citations of the canons of the 1983 Code.

4 Codex canonum Ecclesiarum orientalium (= CCEQ), auctoritate loannis Pauli PP. 11
promulgatus, fontium annotatione auctus, Libreria editrice Vaticana, 1995; English trans. Code of
Canons of the Eastern Churches, Latin-English Edition, New English Translation, prepared under
the auspices of the CANON LAW SOCIETY OF AMERICA, Washington, DC, CLSA, 2001.
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interpretations. Judges, administrators, and experts in ecclesiastical law often are
involved in this work.’ |

Referring to the interpretation and application of canon law, Pope John Paul II
insists, “This entails the need for a proper knowledge of the Church’s legislation, but
without forgetting, in the light of a correct Christian anthropology, the reality of human
beings for whom it is intended. Subjecting canon law to capricious or contrived
interpretations, in the name of ambiguous and indefinite ‘humanitarian principle’, would
mean destroying the very dignity of the humans, even before the norm.”® The Holy
Father means here that the person who interprets and applies law should have proper
knowledge of the ecclesiastical legislation, not forgetting the person or the community for
whom the law is gigfen. That person or community is influenced by the concrete historical
and cultural values and conditions. Coriden observes the following:

Conditions within the human, believing community qualify the application of the law.
Whether that community is a nation, province, region, diocese, vicariate or a religious
community, its texture and the nature of its members weigh on the judgments involved
in interpreting the law. Wise and considerate leaders evaluate such factors, at least
implicitly or informally, but it is a step, which should never be omitted.

A human being is a product of one’s own culture, and his or her mind is invariably
conditioned by the influences of that culture. An interpreter of law cannot sufficiently

know a person or community before first understanding that person’s or community’s

5 See R.G. CUNNINGHAM, “Invitation, Interpretation and Inspiration: The Canonist’s
Response to the Code,” in Canon Law Society of America Proceedings (= CLSA Proceedings), 47
(1985), p. 21.

8 JOHN PAUL II, Allocution to the Roman Rota, 30 January 1993, in Acta Apostolicae Sedis
(= AAS), 85 (1993), p. 1259; English trans. in W.H. WOESTMAN (ed.), Papal Allocutions to the
Roman Rota, 1939-2002 (= WOESTMAN, Papal Allocutions), Ottawa, ON, Faculty of Canon Law,
Saint Paul University, 2002, p. 226.

7 CORIDEN, “Rules for Interpreters,” p. 286.
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cultural situation. Only by understanding the cultural background of a person or
community can a just and equitable interpretation and application of law be done.
Referring to marriage cases, A. Mendonga states, “Equity demands that when nullity of
marriage consent is alleged the facts and proofs adduced in support of the allegation(s)
must be carefully examined and evaluated within the socio-cultural context.”® He further
comments, “Law meets human situations within the concrete context of a particular
culture. Therefore, the ministry of law necessarily demands on the part of those who are
involved in it a genuine appreciation of the concrete context of its application.”9

Since law meets human beings or a society as such in a particular culture, the
intrinsic relationship between law and culture cannot be ignored in interpreting and
applying the law. In this chapter we will try to see how law, especially ecclesial .law, is
related to culture and how and why it is to be interpreted in light of culture. In order to
attain this goal we will analyse the concepts of culture, value, law, ecclesial law, and
other correlated facets. Then, we will study the essential elements of Indian culture in
relation to marriage and family, and the main factors affecting marriage in the arranged

marriage system in India today.

1.1- CULTURE AS A VEHICLE OF FORMATION AND CONVEYANCE OF A
COMMUNITY’S VALUES

Each community has its own value system. It is through the culture of that

community that its values are formed and conveyed. The key components of culture as

& A. MENDONCA, “Recent Rotal Jurisprudence from a Socio-cultural Perspective” (Part I),
in Studia canonica (= StC), 29 (1995), p. 82.

% A. MENDONCA, “A Cultural Approach to Indian Marriage Cases,” in Canonical Studies, 7
(July 1998), p. 54.
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depicted by T. F. Hoult are values, norms, institutions and artifacts.'® Values comprise
ideas about what in life seems important or good. They guide the rest of t_he culture.
Norms consist of the expectations of how people will behave in various situations. Each
culture has methods called sanctions for enforcing its norms. Norms that a community
enforces formally have the status of laws. Institutions are the structures of a community
within which values and norms are transmitted. Artifacts are thixlgs or aspects of material
culture that are derived from a culture’s values and norms. We concentrate here on the
relation between culture and value.
1.1.1 — Concept of Culture

Etymologically, the term culture comes from the Latin word cultura'' stemming
from colere, meaning to cultivate or to till. Anthropologists use culture as a collective
noun for the symbolic and learned non-biological aspects of human society, which
include language, customs, laws, values, and standards by which human behaviour can be
distinguished from that of other beings. Human behaviour is seen as culturally

determined.'? Hence, it generally refers to patterns of human activity and the symbolic

' See T.F. HOULT (ed.), Dictionary of Modern Sociology, Totowa, NJ, Littlefield, Adams
& Co., 1969, p. 93; see also G. HOFSTEDE, “Business Cultures,” in F. E. JANDT (ed.),
Intercultural Communication: A Global Reader, Thousand Oaks, CA, Sage Publications, 2004, p.
8. In this article, the author says that culture is composed of many elements, which may be
classified into four categories: symbols, heroes, rituals, and values.

'See T.C. LEWIS, A Latin Dictionary, founded on Andrew’s edition of Freund’s Latin
Dictionary, rev. enl. and in great part rewritten by C.T. LEWIS and C. SHORT, Oxford, Clarendon
Press, 1969, p. 488.

' See N. ABERCROMBIE, S. HiLL, B.S. TURNER (eds.), The Penguin Dictionary of
Sociology, 5" ed., New York, Penguin Books, 2006, p. 92.
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structures that give such activity significance. Culture provides predictability for
humankind. It offers us predictable patterns of behaviour. 13

The first really clear and comprehensive definition of culture was that of the British
anthropologist E.B. Tylor: “Culture or civilization, taken in its wide ethnographic sense,
is that complex whole which includes knowledge, belief, art, law, customs, and any other

»14 This definition

capabilities and capacities acquired by a man as a member of society.
focuses on capabilities that a person acquires not through biological heredity but by
growing up in a particular society, where he or she is exposed to a specific cultural
tradition."?

Since Tylor’s time, definitions of culture have proliferated. Two other prominent
anthropologists, namely A.L. Kroeber and C. Kluckhohn, say, “Culture consists of
patterns, explicit and implicit, of behaviour acquired and transmitted by symbols,
constituting the distinctive achievements of human groups including their embodiments

in artifacts; the essential core of culture consists of traditional ideas and especially their

attached values.”'® V. Barnouw, a famous anthropologist, defines culture as “the way of

¥ See M.G. ALDRIDGE, “What is the Basis of American Culture?,” in F. E. JANDT (ed.),
Intercultural Communication: A Global Reader, Thousand Qaks, CA, Sage Publications, 2004, p.
90.

“E.B. TYLOR, The Origins of Culture, with an Introduction by P. RADIN, Gloucester, MA,
Peter Smith, 1970, p.1. This definition was first formulated by E.B. TYLOR in 1871 in his book,
Primitive Culture: Researches into the Development of Mythology, Philosophy, Language, Art
and Custom, vol. 1, London, John Murray & Co., 1871, p. 1.

15 See C.P. KOTTAK, Cultural Anthropology, 3" ed., New York, Random House, 1982, p.

1 A.L. KROEBER and C. KLUCKHOHN, art. “Culture,” in A Dictionary of the Social
Sciences, J. GOULD and W.L. KOLB (eds.), New York, The Free Press, 1965, p. 165; see also A.L.
KROEBER and C. KLUCKHOHN, Culture: A Critical Review of Concepts and Definitions, New
York, Random House, 1963. These authors have incorporated around three hundred definitions of
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life of a group of people, the configuration of all of the more or less stereotyped patterns
of learned behaviour which are handed down from one generation to the next through the
means of language and imitation.”” C. Geertz defines culture as “the fabric of meaning
in terms of which human beings interpret their experience and guide action.”'®

Culture is not an observable behaviour, but rather it consists of the values and
beliefs that people use to interpret experience and general behaviour, and which are
reflected in their behaviour. Therefore, culture consists of abstract values, beliefs, and
perceptions of the world that lie behind people’s behaviour. These are shared by members
of a society, and when acted upon, they produce behaviour considered acceptable within

that society.'” Speaking about culture, the Second Vatican Council says the following:

The word “culture” in the general sense refers to all those things, which go to the
refining and developing of man’s diverse mental and physical endowments. He strives
to subdue the earth by his knowledge and his labour; he humanizes social life both in
the family and in the whole civic community through the improvement of customs and
institutions [...] He communicates and preserves them to be an inspiration for the
progress of many, even of all mankind.

Hence, it follows that culture necessarily has historical and social overtones,
and the word “culture” often carries with it sociological and ethnological connotations;

culture in this book; L.A. WHITE, The Concept of Cultural Systems: A Key to Understanding
Tribes and Nations, New York, Columbia University Press, 1975, p. 5; KOTTrak, Cultural
Anthropology, p. 5; P.G. HIEBERT, Cultural Anthropology, Philadelphia, J.B. Lippincott
Company, 1976, p. 25; W.A. HAVILAND, Cultural Anthropology, 7" ed., Fort Worth, Harcourt
Brace Jovanovich College Publishers, 1993, p. 29 (= HAVILAND, Cultural Anthropology 11); P.K.
BOCK, Modern Cultural Anthropology: An Introduction, 2" ed., New York, Alfred A. Knopf,
1974, p. 14; M. HARRIS, Cultural Anthropology, 2" ed., New York, Harper & Row, 1984, p. 6;
J.P. SPRADLEY, D.W. MCCURDY (eds.), Anthropology: The Cultural Perspective, New York,
John Wiley & Sons, Inc., 1975, p. 5; HOFSTEDE, “Business Cultures,” p. 8; T.H. ERIKSEN, Small
Places, Large Issues: An Introduction to Social and Cultural Anthropology, 2™ ed., London,
Pluto Press, 2001, p. 3.

V. BARNOUW, Culture and Personality, Homewood, IL, Dorsey Press, 1963, p. 5.

' C. GEERTZ, The Interpretation of Cultures: Selected Essays, New York, Basic Books,
Inc. Publishers, 1973, pp. 144-145.

Y HAVILAND, Cultural Anthropology 11, p. 29.
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in this sense one can speak about a plurality of cultures. For different styles of living

and different scales of values originate in different ways of using things [...] of
« . .« . . . . . . g . . . 2

practicing religion and behaviour, of establishing laws and juridical institutions.”

1.1.2 — Culture as a Formator of a Community’s Values

Each culture is constructed largely out of value concepts.21 All cultural groups
cherish their own values such as conjugal love, procreation, family loyalty, family status,
prestige, etc.?” Every culture contains a limited number of such core values.” Core values
refer to the most general concepts of desirable and undesirable states of affairs. Once we
identify the core values of a culture we can begin to understand the overall cultural
pattern more clearly.®® It is in that cultural society that its values are formed and
conveyed.
1.1.2.1-Definition of Value

C. Kluckhohn defines value as “a conception, explicit or implicit, distinctive of an
individual or characteristic of a group, of the desirable which influences the selection

from available modes, means, and ends of action.”®® This definition takes culture, group,

2 SECOND VATICAN COUNCIL, Pastoral Constitution on the Church in the Modern World
Gaudium et spes (= GS), 7 December 1965, no. 53, in A4S, 58 (1966), p. 1075; English trans. in
A. FLANNERY (gen. ed.), Vatican Council II: The Conciliar and Post-Conciliar Documents (=
FLANNERY), vol. 1, new rev. ed., Northport, NY, Costello Pub. Co., 1998, p. 958.

2 See SPRADLEY and MCCURDY, Anthropology. The Cultural Perspective, p. 471.
22 See MENDONCA, “The Importance of Considering Cultural Contexts,” p. 205.

2 Those values especially promoted by a particular culture. See HAVILAND, Cultural
Anthropology 11, p. 135.

% See SPRADLEY and MCCURDY, Anthropology: The Cultural Perspective, p. 476.

2 C. KLUCKHOHN et al., “Values and Value-Orientations in the Theory of Action,” in T.
PARSONS & E. SHILS (eds.), Toward a General Theory of Action, Cambridge, MA, Harvard
University Press, 1951, p. 395; see also WHITE, The Concept of Cultural Systems, p. 141,
SPRADLEY and MCCURDY, Anthropology: The Cultural Perspective, p. 471.
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and the individual’s relation to culture and the place in his or her group as primary points
of departure.26 L. Orsy describes value as “a good thing, not in itself alone, but in its
relationship to human persons.”27 Since all human beings are imperfect they try to
become perfect by appropriating good thiﬁgs themselves or by creating good things
within themselves.?® It means that the concept of value always includes two elements: it
signifies a thing and its capacity to contribute to the perfection of human beings. Thus,
human beings appropriate values to become perfect. “The values that interest canon law
are those which have a social significance, that is, which are needed to build a Christian
community and are necessary to sustain its life.”* Just like human beings, communities
also appropriate good things to become perfect.
1.1.2.2 — Culture as a Formator of Values in a Community

Values are clearly for the most part cultural products.3 O They are formed in each
cultural society. We have already mentioned that cultural values are conceptions or ideals
that the members of a group or society accept, explicitly or implicitly, and therefore
influence the behaviour of that group or community members. Since culture is a set of
shared ideals, values, and standards of behaviour, it is the common denominator that

makes the actions of individuals intelligible to the society. Because they share the

% See KLUCKHOHN et al., “Values and Value-Orientations,” p. 395.

271 ORsY, T heology and Canon Law: New Horizons for Legislation and Interpretation,
Collegeville, MN, Liturgical Press, 1992, p. 36.

% See ibid., p. 90.
® Ibid., p. 91.

' See KLUCKHOHN et al., “Values and Value-Orientations,” p. 399.
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common culture, people can predict how others are most likely to behave in a given
situation and react accordingly.’'

Some values in a given culture relate to very specific objects, events or institutions
in a society, for instance, the values attached to the institution of marriage.*? Other values
are much more general and relate to a variety of situations. As with other rules of culture,
individuals may violate values and use the values to achieve their own private purposes.*
1.1.3 — Culture as a Conveyer of a Community’s Values

Mendonga says, “Culture constitutes the lived experience of a particular
community.”** It acts and is acted upon because the individuals in a society, while
following the plan or the set of meanings and values to cope with different environments,
constantly modify, adjust, and improve their ways of behaviour according to the newly
gained knowledge and experience.”> Hence, culture is the act of developing by education,
discipline, and social experience, the training or refining of the moral and intellectual

faculties.® Therefore, it is through culture that a community’s values, morals, tastes are

refined, modified, and conveyed.

' See HAVILAND, Cultural Anthropology 11, p. 30.

2 See BOCK, Modern Cultural Anthropology: An Introduction, p. 347.

* See ibid.

3 MENDONCA, “The Importance of Considering Cultural Contexts,” p. 193,

¥ See J.P. PINTO, Inculturation Through Basic Communities: An Indian Perspective,
Bangalore, India, Asian Trading Corporation, 1985, p. 5.

% See Webster's Third New International Dictionary of the English Language, ed. by P.B.
GOVE and Merriam-Webster editorial staff, Springfield, MA, G. & C. Merriam, 1981, p. 552; see
also I.LK. FUNK (ed. in chief), Funk & Wagnalls New Standard Dictionary of the English
Language, New York, Funk and Wagnalls, 1923, p. 629.
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The values held by members of a community tend to form a consistent system. It is
through this system that values are being preserved and conveyed. We would say that
some values are held in high esteem in a given culture, for instance, values attached to the
celebration of marriage and family life in India. But in the changed socio-cultural
situation, many of the traditional values considered sacrosanct in the past do not play
much of a role in marital life today.>’ Still, we can be certain that culture plays a
significant role in the formation, upholding, and conveyance of values in a community.
1.1.4— Language as a Vehicle of a Community’s Culture

Each culture has its own content that is both static and dynamic. It is static in its
unchanging elements such as the body of customary beliefs, social forms, superstitions,
art preserved, etc. It is dynamic in its changing and evolving elements like the lived
experience of a particular community. Culture communicates and conveys these static
and dynamic elements to those who live and participate in the life of the cultural group
through the use of tools, symbols, languages, and systems of abstract thought.’® So,
language is a vehicle that carries a community’s culture.
1.1.4.1- Notion of Language

R.F. Spencer defines language as “a structured system of communication by means
of oral symbols, hence by means of sound, not necessarily writing, used by a human

group in order to describe, classify, and catalogue experiences, concepts and objects.”3 K

7 See V. PALATHINGAL, “Marital Consent of the Thomas Christians in the Indian Socio-
Cultural Milieu,” in Eastern Legal Thought (= ELT), 1 (2002), p. 111.

** See MENDONGA, “The Importance of Considering Cultural Contexts,” p. 194.

* R.F. SPENCER, art. “Language,” in A Dictionary of the Social Sciences, ed. by J. GOULD
and W.L. KOLB, New York, The Free Press, 1965, p. 377.
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Another definition of language is that “it is a system of sounds to which meanings have
been assigned by a group of human beings.”’ These sounds and the way they are
arranged in relation to each other are symbols of ideas and emotions we wish to convey
to other people who share the same knowledge about the meanings and arrangements of
the sounds. Languages are identified with reference to concrete groups of people called
speech communities.*'
1.1.4.2 — Relation between Language and Culture

Anthropologists usually regard language as part of a culture. As such it shares a
common feature with the rest of the culture. It is learned, not innate; it is a social
phenomenon, an attribute of the group or society; it is historically transmitted through
teaching and learning. In such a way communication within the community is made
possvible.42

It has often been said prescriptively that if we want to learn the heart of the people,
we must learn their language because language expresses how that particular people
think.* Coriden says, “Language colours the thinking of every people. It both reflects
and moulds their very identity. It forms and shades the perceptions, understandings, and

Y

the very lives of the people. It is part of the warp and woof of all culture.”** He suggests

O JF. DOWNS, Human Nature: An Introduction to Cultural Anthropology, New York,
Glencoe Press, 1973, p. 49.

' See E.M. SCHULTZ and R.H. LAVENDA, Cultural Anthropology: A Perspective on the
Human Condition, 2™ ed., St. Paul, MN, West Publishing Company, 1990, p. 81.

“2 See ibid., p. 80.
3 See ALDRIDGE, “What is the Basis of American Culture?,” p. 90.

* See J.A. CORIDEN, Canon Law as Ministry: Freedom and Good Order for the Church,
New York, Paulist Press, 2000, p. 63.



20
INTERPRETATION OF ECCLESIAL LAW IN LIGHT OF CULTURE

that the ministry of a canonist must include knowledge of the language of the people and
the cultural issues related to or expressed in that language.®

We cannot have a full appreciation of all the peculiarities of a culture by learning a
particular language alone. Translations have their own limitations. Even a good
translation does not always communicate the full meaning of the language because there
are many words and expressions that cannot be translated exactly from one language to
another without losing some of their ﬂavqur.% “Through learning a language alone it is
impossible to understand how people of a particular culture think, how they perceive and
conceptualize their world, and what influences their culture and language on their view of

3547

reality.”"" If one does not share in the process of socialization and enculturation within

the cultural group, one will be devoid of their affective significance.*®
1.1.5 — Culture’s Impact on Human Personality

Culture refers to the patterned ways in which the members of a community think,
feel, and behave. Personality also refers to the patterned ways of thinking, feeling, and

behaving, but the focus is on the individual.** There is an enormous amount of influence

of a given culture on the personality of the individuals of that cultural society. In a sense,

3 Ibid.

“ See M. CRICK, Explorations in Language and Meaning: Towards a Semantic
Anthropology, London, Malaby, 1976, p. 160.

" MENDONCA, “The Importance of Considering Cultural Contexts,” p. 201.

“® See M.E. SPIRO, “Some Reflections on Cultural Determinism and Relativism with
Special Reference to Emotion and Reason,” in Cultural Theory: Essays on Mind, Self, and
Emotion, R.A. SHWEDER and R.A. LEVINE (eds.), New York, Cambridge University Press, 1984,
p- 326.

¥ See HARRIS, Cultural Anthropology, p. 320.
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the human personality is formed by the social interactions within the context of a cultural
group.5 O Culture and personality is an area of research where anthropology and
psychology come together.”’ To understand fully the nature of the relationship between
culture and personality it is necessary to understand personality first and then explain
their relationship.
1.1.5.1 — Concept of Personality

Personality is a very complex concept.’? As a result, no substantive definition can
be applied with generali’ty.53 G.W. Allport gives a psychological definition of personality
when he says, “Personality is the dynamic organization within the individual of those
psychophysical systems that determine his characteristic behaviour and thought.”54
Barnouw defines personality as “a more or less enduring organization of forces within the
individual associated with a complex of fairly consistent attitudes, values, and modes of

‘ peréeption which account, in part, for the individual’s consistency of behaviour.””

50 See G. JAHODA, “The Colour of a Chameleon: Perspectives on Concepts of Culture,” in
Cultural Dynamics (= CD), 6 (1993) 3, p. 281.

5! See BARNOUW, Culture and Personality, p. 3; see also KOTTAK, Cultural Anthropology,
p. 225.

52 See J. FEIST, Theories of Personality-II, Chicago, Holt, Rinehart and Winston, Inc.,
1990, p. 5. Speaking about the complex nature of personality the author says that it is “[...] a
subject clouded with mystery and misunderstanding.” See also C. CARVER, M. SCHEIER,
Perspectives on Personality-1I, Boston, Allyn & Bacon, 1992, p. 3. These authors call personality
“an elusive concept.” '

53 Gee C.S. HALL and G. LINDZEY, Theories of Personalities, New York, Wiley, 1971, p. 9;
see also A. MENDONCA, Antisocial Personality and Nullity of Marriage, JCD diss., Ottawa,
Faculty of Canon Law, Saint Paul University, 1982, p. 55; FEIST, Theories of Personality-II, pp.
5-7.

% G.W. ALLPORT, Pattern and Growth in Personality, New York, Holt, Rinehart and
Wilson, 1961, p. 28.

55 BARNOUW, Culture and Personality, p. 8.
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1.1.5.2 — Culture and Personality

In the study of culture and personality, psychological anthropologists pursue the
traditional anthropological interest in human diversity. By considering the psychological
data from a wide range of societies, anthropology places personality in a wider, cross-
cultural perspective,“’ whereby psychological anthropology complements psychology by
showing how, in diverse contexts, cultural and other environmental factors influence
personality.5 7

Cross-cultural studies show that the manner in which people of different cultures
perceive subjective and objective events is learned, therefore, culturally determined.>®
There is an inter-relationship between perception and cognition. Perception is the process
by which people organize and experience information that is primarily of sensory
origin.”® The nature of perception has long been central to an understanding of human
cognition. Cognition refers to the mental processes by which human beings gain

knowledge.6° That inter-relationship of perceptual and cognitive characteristics may

6 See KOTTAK, Cultural Anthropology, p. 226; see also W.A. HAVILAND, Cultural
Anthropology (= HAVILAND, Cultural Anthropology 1), New York, Holt, Rinehart and Winston,
1975, p. 116.

57 See KOTTAK, Cultural Anthropology, p. 226.

% See D. MOTET, art. “Cross-Cultural Psychology,” in Baker Encyclopaedia of
Psychology, D.G. BENNER (ed.), Grand Rapids, MI, Baker Book House, 1985, p. 265.

%9 See M. COLE and S. SCRIBNER, Culture and Thought: A Psychological Introduction,
New York, Wiley, 1974, p. 61.

 See SCHULTZ and LAVENDA, Cultural Anthropology: A Perspective on the Human
Condition, p. 86; see also J. LAVE, Cognition in Practice, New York, Cambridge University
Press, 1988, p. 1.
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depend on the specific cultural setting in which an individual grows up.%' Thus,
perception leads to concepts and ideas. Subsequently, these concepts and ideas influence
people’s decisions and actions.

Even though the laWs of mental operations are the same for all people, cognitive
styles and the manifestations of the mind depend on various environmental demands and
individual experiences in a given culture.®? Cognitive style refers to a habitual pattern of
perceptual and intellectual activity.®> Culture provides people with a range of cognitive
styles that are appropriate for different cognitive tasks in different contexts.*® Whereas
persons in all cultures have equal potential for cognitive capacity, the differences in
cognitive preferences are explained in terms of the needs, interests, and values of the
particular culture.®* Regarding the assimilation of the same things perceived, there might
be differences from person to person and society to society.

Cultural anthropologists have observed from cross-cultural studies that there are
differences regarding socialization in different cultures. Most cultures give importance to
the “interpersonal relationships.” It is observed that while people in the western culture
tend to stress self-reliance and individualism to the point of considering them an index of

mental health, almost all other cultures value “interpersonal relationships” as healthier,

8 See E. BOURGUIGNON, Psychological Anthropology: An Introduction to Human Nature
and Cultural Differences, New York, Holt, Rinehart and Winston, 1979, p. 221.

62 See MENDONCA, “The Importance of Considering Cultural Contexts,” p. 194.

% See SCHULTZ and LAVENDA, Cultural Anthropology: A Perspective on the Human
Condition, p. 122.

% See ibid.

% See J.E. PLUEDDEMANN, art. “Culture and Cognition,” in Baker Encyclopaedia of
Psychology, D.G. BENNER (ed.), Grand Rapids, MI, Baker Book House, 1985, p. 265.
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with corresponding values of reliance upon others, whether family, friends, associations,
or institutions.®
1.2 — THE RELATIONSHIP BETWEEN CULTURE AND LAW

Each cultural society has its own legal system. Laws are instruments of life and
perfection because they point to needed values and prompt each cultural society to reach
out for them or appropriate the values needed for the well-being of that society. Legally
binding customs also come under law in this respect. Therefore, laws are part and parcel
of a cultural society. Rather, we could say culture becomes a source of law.
1.2.1 — Concept of Law

One of the basic questions raised in jurisprudence is the quesfion of the definition
of law. Almost every jurist since St. Thomas Aquinas has tried to work out an acceptable
definition of law.” However, St. Thomas Aquinas defines human law as “an ordinance of
reason for the common good, made by him who has care of the community, and
promulga‘[ed.”68 According to him, laws are ad bonum commune of the community for
which they had been legislated. The legislator is to attend to the good of the community.
It is the living community that sets the natural need for laws. Being reasonable

ordinances, they are meant to order the things and the community to their proper end, i.e.,

the common good. The notion of common good has a wide exposition in the Codes of

8 See MENDONGCA, “The Importance of Considering Cultural Contexts,” p. 195.
%7 See Summa theologiae, 1-11, qq. 90-97.

68 «Rationis ordinatio ad bonum commune, ab eo qui curam communitatis habet,
promulgata” (Summa theologiae, I-11, q. 90, art. 4).
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canon law.®® Orsy defines laws as “norms of action for the community, set by the
legitimate authority, for the appropriation of values by the community.””® Laws express
judgements concerning the desirability of certain values and convey (impose) decisions to
reach out for them.”' Accordingly, norms have a double function: they point to values and
order (direct) the communify to take action to acquire them.”?

Here, we may also speak of customary law. In contrast with statute or law,
customary law may be said to represent “implicit law.” It is the law consisting of customs
that are accepted as legal requirements or obligatory rules of conduct, practices, and
beliefs that are so vital and intrinsic to a social and economic system that they are treated
as laws.” Consequently, custom is unwritten law, whereas statute is a written law.
Nevertheless, not all customs become laws. We have already noted that the classic
definition of culture by E.B. Tylor includes custom also as a part of it.

1.2.2 — Law in the Context of Culture

Legal anthropologists, from their cross-cultural studies, have reached the

conclusion that every society has its own legal system, written and unwritten. J.M. Huels

says, “Individuals are exposed to several legal systems simultaneously and to the laws

% The notions of common good, good of the Church, good of the universal Church may be
found in canons, for instance, cc. 223; 264, § 2; 282, §2, and 287, § 2; CCEO, cc. 26; 46, § 1, and
384, § 2; see also P. J. MOGAKA, The Interpretation of Ecclesiastical Laws in the Light of Canon
17, JCD diss., Rome, Faculty of Canon Law, Pontifical Urban University, 2001, p. 46.

" ORSY, Theology and Canon Law, p. 92.
"' See ibid.
2 See ibid., p. 93.

™ See B.A. GARNER (ed.), Black's Law Dictionary, 7" ed., St. Paul, MN, West Group,
1999, p. 391.
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and conventions of every cultural group to which they belong.”™ For instance, a Catholic
in India is bound by the civil laws of the nation as well as the laws of the Catholic
Church. Sometimes there might be a conflict between these two sets of laws, and
individuals might have to choose between competing loyalties.”

L. Pospisil, a specialist in anthropology of law, says, “Law is an intra-group
phenomenon. It has been shown that every functioning group exhibits phenomena which
have been categorized into a concept labelled law.”’® As a consequence, law is not just
floating around in an unstructured way in a society. On the contrary, it pertains to specific
social groups or cultural groups and sub-groups of a society.”’ Indeed, the very unity and
continuance of a cultural group depend on some kind of law to preserve harmony and
unity.”® Law is not confined to legislation of formally enacted statutes or written codes
alone but is inclusive of non-written practices or customs which the group views as
binding.” We can say that law is one expression of what is considered to be valuable in a
society or cultural group.

1.2.3 — Dynamic Interaction of Culture and Law
Every culture has its laws and customs. Behind each law and custom there are

values upheld by a given community. We have already seen that every cultural society

™ J M. HUELS, “Interpreting Canon Law in Diverse Cultures,” in The Jurist, 47 (1987), p.
2717.

7 See ibid., p. 278.

S L. POSPISIL, Anthropology of Law: A Comparative Theory, New York, Harper & Row
Publishers, 1971, p. 343.

"7 See ibid.
78 See HUELS, “Interpreting Canon Law in Diverse Cultures,” p. 278.

7 See ibid. \
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has methods or sanctions for enforcing its norms. Norms that a community enforces
formally have the status of laws. Thus, customs and laws are products of each culture.®
Therefore, we can notice a dynamic interaction between culture and law.

1.2.4 — Interpreting Law in Light of Culture

Orsy says that interpretation of law is a clarification of the meaning of law by
diverse means and by various ways.?' It helps in understanding the values behind the laws
as well as in applying them to concrete situations. Various elements must be considered
in interpreting human law in a cultural context.

The first quality of a good interpreter of law is his or her grasp of the cultural
context of the law he or she is interpreting. Mendonga says that good interpretation of law
presupposes good interpreters and at first he or she must know his or her own cultural
heritage before attempting to interpret the law.®? He explains, “Without such reflective
knowledge of one’s own culture, it is difficult to personalize the meaning of law, as well
as to understand someone else’s culture.”® R.A. Hill expresses the same view regarding
the first quality of a good interpreter: “Individually we have a personal history which has
shaped and conditioned our vision and our attitudes. We bring this to the interpretation of

the law.” Coriden also emphasizes the importance of the human and historical condition

% See ibid., p. 289.

81y, ORrsy, “The Interpretation of Laws: New Variations on an Old Theme,” in StC, 17
(1983), p. 95.

82 See MENDONCA, “The Importance of Considering Cultural Contexts,” p. 198.
B bid., p. 267.

8 R.A. HILL, “Reflections on the Interpretation of the Revised Code,” in The Jurist, 42
(1982), p. 311.
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of the interpreter in the task of interpreting.®® Huels, underlining the above suggestions,
says that the focus for the hermeneutical question should be as much if not more on the
interpreter than on the rules of interpretation: “Interpretation is a human act, and each
interpreter has his or her own skill, limitations, and biases that always come into play in
the interpretative process. Even within the same culture interpretation of law sometimes
varies and conflicts.”®

The second quality of a good interpreter is his or her knowledge of the law itself.”’
One should know the values behind a law that the legislator wants to uphold or promote.
Also, the interpreter should be well acquainted with the important hermeneutical
principles related to every branch of law. |

The third quality of a good interpreter is one’s own vision of the person or the
community for whom the law is to be interpreted. One should keep in mind that a person
or community is a product of concrete historical and cultural conditions. Theréfore, an
interpreter cannot sufficiently understand that person or community without first
understanding his or her own community’s cultural background.88

No one can understand another person’s culture without knowing its language
because culture is transmitted mainly through language. We have dealt with the

limitations of translations when we discussed language. If an interpreter of law does not

know the language of another culture, other ways of communicating meaning and their

8 See CORIDEN, “Rules for interpreters,” p. 279.
8 HuELS, “Interpreting Canon Law in Diverse Cultures,” p. 273.
87 See MENDONCA, “The Importance of Considering Cultural Contexts,” p. 200.

88 See ibid., p. 201.
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perception of reality, he or she should at least listen to those who are most intimately
acquainted with that culture, the needs of the community concerned, and the actual
situation of the people, because such persons are usually in the best position to
understand the cultural and social contexts in which the law is e.nﬂeshed.89
1.3 — CULTURE AND ECCLESIAL LAW

Orsy says ‘that the most significant hermeneutical issue in canonical science is the
understanding of the same ecclesial law in different cultures.”® One of the observations he
makes in this regard is that cultures differ significantly between themselves in the
perception of the role of law in a human society and its application in daily life.”! In both
Codes of canon law, many of the canons are word for word the same, for instance, canon
on matrimonial consent (CIC, c. 1057, §2; CCEO, c. 817, §1). Because of the cultural
diversity, some ecclesiastical laws may allow for different interpretations within the
universal Church. Below we shall see what is meant by ecclesial or ecclesiastical law,
what is the ultimate goal of ecclesial law, and the role of culture in the formation and the
interpretation of ecclesial law.
1.3.1 — Notion of Ecclesiastical or Ecclesial Law

F. Maroto defines ecclesiastical law as “an ordinance of reason, for the common

good of the Church, by one who has the care of the ecclesiastical community, and

% See HUELS, “Interpreting Canon Law in Diverse Cultures,” p. 271.
% See ORSY, “The Interpretation of Laws,” p. 122, footnote 28.

%! See ibid.
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promulgated.”® Orsy specifies the elements of ecclesiastical law as “a set of norms
created by reason enlightened through faith. It intends to bring order into life of the
ecclesial community. It is articulated and promulgated by those who are entrusted with
the community’s care, and its purpose is to serve the common good.””?

Ecclesiastical law, as it is understood in CIC and CCEQ, could be described as the
promulgated written juridical norms that are legislated by one with legislative powers for
the common good of the community capable of receiving the law under his jurisdiction.”*
D.M. Walker defines canon law as “the body of law (corpus iuris) constituted by an
ecclesiastical authority for the organization and government of the Christian Church.”®*
1.3.2 — Ultimate Goal of Ecclesial Law

Pope Pius XII said the following in an address on 17 October 1953 with regard to
the ultimate role of Canon law: “Canon law, like everything in the Church, is wholly
geared towards the care of souls [...] It must give account, whether it administers
ecclesiastical matters, passes judgmenf, or offers advice to sacred administrators and the
Christian faithful. The salvation of souls should be its deepest concern.” In the third

fundamental principle that guided the revision of the Latin Code, the Synod of Bishops

%2 «Ordinatio rationis, ad bonum commune Ecclesiae, ab eo qui communitatis ecclesiasticae
curam habet, promulgata” (F. MAROTO, Institutiones iuris canonici ad normam novi Codicis,
Tomus I, Romae, Apud Commentarium pro Religiosis, 1921, p. 169).

% L. Orsy, “Theology and Canon Law,” in J.P. BEAL, J.A. CORIDEN, and T.J. GREEN
(eds.), New Commentary on the Code of Canon Law (= CLSA Comm2), commissioned by CLSA,
New York, NY/Mahwah, NJ, Paulist Press, 2000, pp. 6-7.

 See MOGAKA, The Interpretation of Ecclesiastical Laws in the Light of Canon 17, p. 48.
% D.M. WALKER, The Oxford Companion to Law, Oxford, Clarendon Press, 1980, p. 175.
% 448, 45 (1953), p. 688. Pope Paul VI quoted this statement of Pope Pius XII in his Rotal

allocution of 8 February 1973 in which he emphasized the pastoral nature of Church law and
canonical equity (see WOESTMAN, Papal Allocutions, p. 121).
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emphasized in clear terms that the juridic character of the Church and all its institutions
should foster supernatural life, and consequently, all laws and precepts, rights and duties
are to be in harmony with their intrinsic supernatural purpose. Acéordingly, the Code
shall strive to instill in pastors and judges discretion and knowledge in exercising their
ministry in a spirit of equity, which is the fruit of kindness and charity.”” Pope Paul VI in
his annual address to the Rotal auditors said the following:

Canon law is the law of a society that is indeed visible but also supernatural; a society
that is built up through the word and the sacraments, and whose objective is to lead
people to eternal salvation. For this reason it is a sacred law, completely distinct from
civil law [...]. It is from the will of Christ. It is totally incorporated in the salvific
action of the Church, by which she continues the work of redemption [...] It is an
expression and instrument of the apostolic office and a constitutive element of the
Church of the Incarnate Word.”®

In CIC, c. 1752 as in Sacri canones,” the Apostolic Constitution by which Pope
John Paul II promulgated the Eastern Code, we read that the salvation of souls is the

19y of the Church. Although this supreme law

supreme law (salus animarum suprema lex
is cited, along with canonical equity (aequitas canonica), as a guiding principle in cases

of transfer of pastors in the above-cited canon, the text and the context suggest that this

%7 See SYNOD OF BISHOPS, “Principia quae Codicis iuris canonici recognitionem dirigant a
Synodo Episcoporum probata,” 7 October 1967, in Communicationes, 1(1969), p. 79.

% pauL VI, Allocution to the Roman Rota, 8 February 1973, in AA4S, 65 (1973), p. 95;
English trans. in WOESTMAN, Papal Allocutions, p. 116.

? See JOHN PAUL 11, Apostolic Constitution Sacri canones, 18 October 1990, in A4S, 82
(1990), p. 1038; English trans. in CCFO, p. xxiv.

"% 1t echoes a principle of ancient Roman political philosophy, Salus reipublicae suprema
lex esto (Let the safety or the well-being of the state be the supreme law), which was adopted in
canon law. All law must maintain a fine and delicate balance between the private and the
common good. See G. NEDUNGATT, The Spirit of the Eastern Code, Rome, Centre for Religious
Studies, Bangalore, India, Dharmaram Publications, 1993, p. 12, footnote 9.
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reminder is meant to apply to all areas of canonical jurisprudence.”)l While the context is
specific, it is presented as the Church’s obligation to protect the individual rights of the
faithful.'2 The Church is a sacrament of salvation of the Christian faithful, and canon law
is an instrument through which the social structure of the Church is ordered and
organized for the good of the individuals and the community and their salvation.'®

Just as human beings are subjects of human rights, so too, Christians are subjects of
Christian rights.'® Justice in the Church is the virtue and the value regarding these rights.
Without structural safeguards for justice in the Church, ecclesial communion will
collapse. To make such provisions is the chief function of canon law that must, however,
go beyond legalism and make provisions according to the principle of epicikeia'® and the
model of mercy of the divine Redeemer.
1.3.3 — Role of Culture in the Formation of Ecclesial Law

Has the ecclesial community any role in the formation of the ecclesial laws? Just as

every civil society has its own culture, a particular ecclesial community has its own

culture. Has the culture of a certain ecclesial community anything to do with the

"' See T.J. PAPROCKI, Commentarry on c. 1752, in CLS4 Comm2, p. 1847; see also M.
WULENS, “Salus animarum suprema lex: Mercy as a Legal Principle in the Application of Canon
Law?,” in The Jurist, 54 (1994), p. 575.

12 See MOGAKA, The Interpretation of Ecclesiastical Laws in the Light of Canon 17, p.

100.
‘% See ibid., p. 94.
'% See NEDUNGATT, The Spirit of the Eastern Code, p. 10.
'% The usual translation of Aristotle’s term epieikeia as equity is somewhat misleading,

Epieikeia is really an act of justice; its scope is to balance, or correct, or complete the application
of law, whenever it is so warranted. See ORSY, Theology and Canon Law, p. 44.
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formation of the ecclesiastical laws? In order to answer these questions we have to go
back and see how a law originates or must originate.

Movement towards the formation of a law is in the convergence of three judgments
within the legislator.m(’ Orsy says that the first judgment consists in assessing the
community and its needs.'®” In other words, the legislator must first know the nature of
the community, the value system of the community, or, the culture of the community
because law takes its roots in the life of human specific communities.'® Laws are bound
in a reciprocal relationship to the community in and for which they originate. Therefore,
an accurate knowledge of the social characteristics of the various settings in which laws
are received or enfleshed is important. In this regard, some major factors of interest are
the following: the constitutional model of the Church at a certain time, the social structure
and religious life of the particular community, which include its customs and beliefs, its
value system, its relationship to other external social entities and systems, like the State,
social classes, politics, civil law, their social behaviour, and their economic set~up.l°9 We
may say that the legislator must firstly know the culture of the specific community.

The second judgement enables the legislator to determine the values that are
necessary to fill the needs of the community. He determines what values are suitable for

the specific community. The third judgment consists in ascertaining the concrete capacity

1% See ibid., p. 40.
197 See ibid.

1% gee W. KOWAL, Understanding Ecclesiastical Laws: Canon 17 in Light of
Contemporary Hermeneutics, JCD diss., Ottawa, Faculty of Canon Law, Saint Paul University,
1997, p. 111.

19 See ibid.
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of the community to appropriate those values. Sometimes it may happen that some values
may be suitable but may not be obtainable by a given community because the legislator
might be envisaging the values from his socio-cultural background. Just. as the
community is conditioned by culture, the legislator also is culturally conditioned. As
Orsy mentions, law necessarily reflects the cultural mentality of the legislator and the
impact of his environment.' 10

The legislator for the universal Church has the task of finding out what values are
universally needed. Such values must be suitable for all because they belong to the core
of the faith of the community, for instance, values concerning the sacrament of marriage.
However, the norms through which these values are to be appropriated must be

different.'"!

M. Wijlens explains this with an example when she says, “The use of a
particular legal system will be suited for some regions, but not for others. Those in
continental Europe have a different understanding of law from those of the British Isles
or in North America, not to speak of the people in Asia or African countries.”''? Thus, a
strictly uniform canonical system that does not take into account the diversity in cultures

and mentalities existing within the Church might not be the best suited for all of them. H

"9 See ORSY, Theology and Canon Law, pp. 79 and 93.

"' See WIILENS, “Salus animarum suprema lex,” p. 587.
" Ibid.

"3 See HUELS, “Interpreting Canon Law in Diverse Cultures,” p. 276.
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1.3.4 — Role of Culture in the Interpretation of Ecclesial Law

Interpretation of law consists of a process of correctly understanding the meaning
of the law.""* Canons 16-19 of CIC and CCEO, cc.1498-1501 deal with the norms for
interpretation of ecclesiastical laws. However, these canons alone cannot be relied on for
as appropriate, pastorally sensitive interpretation of ecclesial law in all situations.'"”
Mendonga writes, “A narrow legalistic approach in interpreting and applying the norms
which are universal in scope without giving any consideration to particular circumstances
of the place and persons is certainly unjust and doomed to failure.”''

We have discussed earlier what matters an interpreter should know for interpreting
the law in general for a certain community. The same is true also in the case of
interpreting and applying ecclesiastical laws. The interpreter must try to know well the
culture of the ecclesial community because it is that community which receives the law.
A good interpreter must also try to know the “world of the legislator,” the culture and
mentality in which the law was formulated.''” Some ecclesial laws have universal scope

in their application, for instance, the laws on consent in marriage. However, they cannot

be interpreted in the same way in the universal Church because, while the transcendental

"4 See V. DE PaoLIS, Commentary on c¢. 1498, in G. NEDUNGATT (ed.), 4 Guide to the
Eastern Code: A Commentary on the Code of Canons of the Fastern Churches
(= CCEO Comm), Kanonika 10, Rome, Pontificium Institutum Orientale, 2002, p. 820.

"5 See MENDONCA, “The Importance of Considering Cultural Contexts,” p. 202; in his
Rotal allocution of 30 January 1993, Pope John Paul Il presented some important hermeneutical

principles of law that are not to be disregarded by any interpreter of law. See WOESTMAN, Papal
Allocutions, pp. 223-226.

"6 See MENDONCA, “The Importance of Considering Cultural Contexts,” p. 202.

"7 See HUELS, “Interpreting Canon Law in Diverse Cultures,” p. 290.
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values behind law per se do not change, the vision of such values is not the same
everywhere.''

Racial and cultural backgrounds condition people’s perceptions of and reactions to
all life’s events. They influence emotional responses, attitudes towards others, family
practices, customary observances, choices of food, even manner of dress and ways of
gesturing or walking.''® Moreover, certain cultures have some significant values attached
to various social institutions in a community, for example, values attached to the
institution of marriage in a specific cultural society. The whole range of such cultural
settings within the believing community and its broader social context affect the way that
laws are communicated and applied.'?® Such cultural factors are to be considered for a
correct interpretation of laws and application of them in a just manner.

Huels says that we must also acknowledge that no legal system, including the

121 All those who are in the

canonical, is entirely and uniformly suitable for every culture.
field of interpretation and application of ecclesiastical law must ensure that it is not
applied without duly considering the culture of each ecclesial community. They must
know and appreciate the values and traits of the cultural society.v Huels states,
“Interpretation of canon law should not, and cannot, be uniform. Since interpretation is a

human act and human beings are psychologically and culturally diverse, we should

always expect a variety of interpretations, the more so as the background and culture of

"' See MOGAKA, The Interpretation of Ecclesiastical Laws in the Light of Canon 17, p.
110.

"9 See CORIDEN, Canon Law as Ministry, p. 64.
'20 See CORIDEN, “Rules for Interpreters,” p. 287.

12! See HUELS, “Interpreting Canon Law in Diverse Cultures,” p. 290.
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the interpreters are various.”"?? This is particularly true in marriage cases coming from
cultures with which the interpreters are perhaps not fully unalcquain’ced.123 Therefore, the
culture of each ecclesial community and the cultural difference of the interpreter
influence the understanding and application of an ecclesial law even if it has universal
scope.

1.4 — ESSENTIAL ELEMENTS OF THE INDIAN CULTURE VIS-A-VIS
MARRIAGE & FAMILY

God created man and woman in His own image and likeness and united them in
marriage. Jesus Christ, the Redeemer of mankind, raised marriage to the dignity of a
sacrament between the baptized (see c. 1055, § 1). Marriage is the stepping-stone for the
formation of family life, and “family life is, after all, the vocation and ministry to which
the Lord has called the vast majority of the People of God.”'** The Church teaches that
marriage is an “intimate union” (GS, 48). It is a “partnership of the whole of life”
between a man and a woman and by its very nature ordered toward their own well-being
(bonum coniugum) and the procreation and upbringing of children (bonum prolis) (c.
1055, §1; CCEO, c. 776, §1). This marital union is one, exclusive, and permanent (see
CIC, c. 1056; CCEO, c. 776, §3). It gives rise to life-long rights and obligations. Such
theological and juridical conceptualizations reflect both natural and supernatural

dimensions of marriage.'?’

122 Ibid.

123 See MENDONCA, “The Importance of Considering Cultural Contexts,” p. 202.
12 C. GALLAGHER, “Marriage and Family in the Revised Code,” in StC, 17 (1983), p. 167.

125 See MENDONCA, “The Importance of Considering Cultural Contexts,” p. 203; see also
MENDONCA, “A Cultural Approach to Indian Marriage Cases,” p. 62.
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The institution of marriage is present in all human societies. By that very fact it is
very much influenced by the socio-cultural situations of the respective places. To
understand marriage in a particular place one must also understand the cultural and social
aspects that influence the institution of marriage. Pope John Paul II directs that the
institution of marriage and family life are to be understood within concrete social and
cultural contexts.'”® In his Rotal allocution of 1991, Pope John Paul II reiterates,
“Precisely because it is a reality that is deeply rooted in human nature itself, marriage is
affected by the cultural and historical conditions of every people. They have left their
mark upon the institution of marriage. The Church, therefore, cannot prescind from the
cultural milieu.”**” When matrimonial cases come to the ecclesiastical tribunals, though
the canonical procedural norms must be followed to safeguard the rights of all concerned,
the judge has to give particular attention to the social and cultural dimensions of the
parties in interpreting and applying the law. We are going to see in the following section
the influence of culture on the institution of marriage in general and the understanding of
marriage in the Indian cultural context in particular.

1.4.1 — Culture and Marriage
Marriage is a human reality as well as a saving mystery. Like any other human

phenomenon, it affects and is affected by culture.'” How marriage is understood,

126 Gee JOHN PAUL [1, Apostolic Exhortation regarding the Role of the Christian Family in

the Modern World Familiaris consortio, 22 November 1981, in A4S, 74 (1982), pp. 81-191,
English trans. in J.M. MILLER (ed.), The Post-Synodal Apostolic Exhortations of John Paul II,
Huntington, IN, Our Sunday Visitor, Inc., 1998, p. 150, n. 4

127 jouN PAUL 11, Allocution to the Roman Rota, 28 January 1991, in 44S, 83 (1991), p.
948; English trans. in WOESTMAN, Papal Allocutions, p. 214.

128 gee R.R. CALVO, “The Impact of Culture in Marriage Cases,” in CLSA Proceedings, 55
(1993), p. 108. '
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celebrated and lived, what people expect from marriage, and how roles are defined in the
marital relationships are measured in a large manner by the culture of a given community.
Since human beings evolve within the context of a specific culture, the inner structure
and external manifestation of marriage are subject to cultural influences. As a result,
marriage cannot be abstracted from a particular culture.'*’

The Church has to consider the values related to marriage that derive from the
Sacred Scripture and Sacred Tradition. The non-negotiable elements declared in
ecclesiastical law, are to be diligently respected, upheld, and promoted."® But, the
Church cannot be blind to those values that are integrated in the culturally influenced

31 At the same time, cultural values cannot

conceptual formulations of marriage.'
contradict the Gospel values and natural rights, and neither can be sacrificed solely for
the preservation of culture. While the essential elements of marriage are universal and
constant, their perception and conceptualization may differ from culture to culture. The
notions of rights and duties, freedom, equal dignity, love, etc. are essential to the meaning

of marriage. But their interiorization and exteriorization would certainly be determined

by the culture of each society.'>

129 See ibid; see also MENDONCA, “The Importance of Considering Cultural Contexts,” p.
203.

1% See MENDONCA, “The Importance of Considering Cultural Contexts,” p. 268.

Bl gee MENDONGCA, “A Cultural Approach to Indian Marriage Cases,” p. 63.

"2 See PALATHINGAL, “Marital Consent of the Thomas Christians,” p. 110; see also
MENDONCA, “The Importance of Considering Cultural Contexts,” p. 203; MENDONGA, “A
Cultural Approach to Indian Marriage Cases,” p. 63.
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1.4.2 — Understanding of Marriage in Indian Culture

India is a land of various religions, languages, customs, and cultural practices. The
religion of more than 80% of the Indian population is Hinduism. Christians, a minority
community in India,'** have largely assimilated a number of Hindu customs and practices
with hierarchical status and a religion-defined way of life that influence their social
institutions like marriage and family."*

Despite ethnic, geographic, and linguistic diversities, there is a cultural synthesis in
India that gives cohesion to life. We can find a unity in diversity with respect to the
culture and heritage of India.'*® The Indian culture, taken in its entirety, belongs to all, is
common to all, and is not a product of a particular people or religion.'*® Commenting on
the culture and heritage of India, Jawaharlal Nehru, the first prime minister of India said,
“The past of India, with all its cultural variety and greatness, was a common heritage of
all the Indian people, Hindu, Moslem, Christian and others and their ancestors who had

helped to build it.”"*’

"% Even though Christianity is the third largest religion in India following Hinduism and
Islam, according to the census of 2006, out of the total population there are only 24 million
Christians (2.1% of the entire Indian population).

14 See J.A. FONSECA, Marriage in India in a Christian Perspective: A Historical, Social
and Theological Investigation, Thesis ad doctratum in sacra theologia, Romae, Pontificia
Universitas Lateranensis, 1988, p. 7; see also C.E. ABRAHAM, “The Rise and Growth of
Christianity in India,” in H. BHATTACHARYA (ed.), The Cultural Heritage of India, vol. 4, 2™ ed.
rev. and enl., Calcutta, The Ramakrishna Mission, Institute of Culture, 1962, p. 557.

13 See FONSECA, Marriage in India in a Christian Perspective, p. 8.

6 See J. M. FRANCIS, Coerced Marriages: Juridical Sources and Valuation of Their
Nullity, JCD diss., Rome, Faculty of Canon Law, Pontifical Urban University, 2002, p. 19.

7 J. NEHRU, The Discovery of India, Reprint, New Delhi, Jawaharlal Nehru Memorial
Fund, 1985, p. 341.
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1.4.2.1 — Marriage among the Hindus

Certain religious ceremonies are essential for the validity of the Hindu marriage.
Two important rituals precede the solemnization of marriage itself. These rituals are
sagai (betrothal) and kanyadana (giving away of the virgin). The solemnization of
marriage, which is called sadi, follows those rituals.'** Betrothal (sagai) is the first and
essential step for marriage that is preceded by the choice of the partner.'*® Parents do the
sagai because they arrange marriagés for their children. It is considered highly improper
for a young man or woman to take initiative in the matter of his or her marriage. A well-
raised child is expected to abide by the decision of his or her parents in this matter.'*® So,
the matrimonial consent is usually given by the parents for their children.'*'

Betrothal is mainly a family contract between the parents of both parties. The
parents, in the presence of the friends who act as witnesses, give their solemn word that
they are willing to perform the marriage of the boy and girl on a date to be fixed later.
The priests then ratify the contract by repeating the sacred verses. In certain cases a

written contract is drawn up; in others, a promise by word of mouth is considered

1% See J. MALIEKAL, “The Celebration of Catholic Marriage in India,” in StC, 17 (1983), p.
390.

" See J. JOLLY (tr.), The Minor Law Books: Narada and Brihaspati (hereafter referred to
as Narada with chapter and verse), Delhi, Motilal Banarasidass, 1965, 12: 3; see also A.C.
MAYER, Caste and Kinship in Central India, A Village and Its Religion, Berkeley, University of
California Press, 1970, pp. 202-208.

0 See P. THOMAS, Hindu Religion, Customs and Manners, 6" ed., Bombay, D.B.
Taraporevala Sons & Co. Private Limited, 1975, p. 81; see also B. GRIFFITHS and K.R.
SUNDARARAJAN, art. “Hinduism,” in New Catholic Encyclopedia, 2™ ed., vol. 6, Detroit,
Thomson Gale, Washington, DC, The Catholic University of America, 2003, p. 851.

! We will explore later on the system of arranged marriages in the Indian culture.
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sufficient. The ceremony is called vagdana or exchange of promises.'* Beirothal is
binding and irrevocable, except in extraordinary circumstances, for instance, fraud.'*?

In the contexts where marriages are arranged by the parents, consent of the parties
has apparently little role to play.'** But, according to the law books of the Hindus, this
does not rule out the need for the consent of the parties.'* The girls are usually prepared
from early childhood to be married to one of their acquaintances. Ordinarily, at or before
betrothal (depending on the local custom), the consent of the girl is asked; the boy
himself asks the girl’s father for his daughter in marriage. It is only then that kanyaddna
takes place. That is the second step before the ritual celebration of marriage.'

The marriage ritual takes place in the presence of all the assembled guests, in a hall
or porch built for the purpose. Solemnization of marriage takes place by doing the “seven
steps” known as saptapadi. The bride and bridegroom under the instruction from the
priest get up and take “seven steps” around the sacred fire, the groom leading and the

147

bride following. This seals the marriage contract. ©' When taking the “seven steps” it is

12 See M.S. STEVENSON, The Rifes of the Twice-Born, 2™ ed., New Delhi, Oriental Books,
1971, p. 48, see also THOMAS, Hindu Religion, Customs and Manners, p. 82; D.N. MUJUMDAR,
Races and Cultures of India, 4™ rev. and enl. ed., London, Asia Publishing House, 1961, p. 188.

'} See 